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d Watercourses Acl—Award Directing Construction
Faoilure of Land Owner to Do Parl of Work
Letting Contract for Work—Charge on Land
”—Succemr n Titlew—Constructiou of Act.

by &efendants from judgment of Judge of County
; M in favour of plaintiff, the owner of the east
lot 19 in the 10th concession of Ellice, in an action
o have it decided that a sum of $157 on the tax
5 was not a charge upon the lands. The plain-
or in title had, it appeared, neglected to per-
works under the decision of an arbitrator on
» under the Ditches and Watercourses Act. The
eeded to have the work done by tender, and

charged against the property by resolution
, dated 25th November, 1905, which directed the
~placed on the roll. Subsequently in 1905
ed the property and received a receipted tax

8mith, K.C., for defendants,
son, Stratford, for plaintiff.
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The judgment of the Court (MereDITH, C.J., BRITTON,
J., TeEETZEL, J.), was delivered by

MEerepiTH, C.J.:—We have come to a conclusion differ-
ent from that of the Judge from whose judgment the ap-
peal is brought, as to the important question of municipal
law which arises in this action.

We are unable to adopt the construction placed by the
Judge upon the provisions of the Ditches and Watercourses
Act, which led to his determining that defendants were not
entitled to a charge upon the land of plaintiff for the amount
paid by them for the cost of the construction of a draim
which Maggie Gaul, from whom plaintiff derives title to
the land, was by the award made under the Act required to
construet, and which she failed to make as directed by the
award, and which was afterwards constructed under the pro-
visions of the Act by a contractor to whom the work had
been let by the engineer.

The whole Act, and particularly the section upon which
the question arises, is very badly drawn, and it is no wonder
that opinions should differ as to the proper construction to
be given to it.

We are influenced a good deal in coming to the com-
clusion which we have reached by a consideration of the
scope and purpose of the Act, and the consequences of giving
effect to the argument of counsel for plaintiff, which pre-
vailed in the Court below. :

The Act provides for the making of drains, where a
small number of persons are interested, and the cost does
not exceed $1,000.

It provides machinery for enabling a person who desires
to have a drain constructed under the Act to bring the pro-
visions of it into operation. All the persons who are in-

terested, and through whose lands the drain is to pass, or

whose lands are benefited by it, are required to be notified.
If they fail to agree as to the construction of the drain and
the proportions in which they are to contribute to its con-
struction, the engineer of the municipality is called in, and
if, after hearing the parties, he determines that the drain
should be made. his duty is to make an award providing for
the constrnetion of it, and determining the portions of it
which are to be made by the different owners, or those of
them who he determines ought to be called upon to make
any part of it at:their own expense.
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1f a property owner fails to construct the portion of the
drain allotted to him within the prescribed time, it is pro-
wided that the engineer may, after certain preliminary steps
have been taken, let the work, and when it is finally com-
pleted the duty is cast upon him of certifying to its com-

jon, the cost of it, the amount which the person who has
done the work is entitled to be paid, and as to the person
Jiable to pay that amount. The statute then casts upon the
municipality—that was provided for the first time by the
Act of 1894—the duty of paying to the person who has done
the work, as certified by the engineer, the amount to which
he is entitled, and a remedy over is given to the municipal-

for the recovery of the amount which it has paid on
behalf of the property owner, and the question for decision
s, what are the rights of the municipality in respect of the
sum it is called upon in such circumstances to pay.

Throughout the Act the persons concerned are referred
to as owners—sometimes as “owner party to the award”—
and provision is made that the owners are to keep the drain
in repair according to the directions of the award, and for
enforcing that obligation; and in these provisions the per-
sons concerned are referred to either as owner or owner party
to the award.

It appears to us that the legislature must have used the
jerm “ owner” as meaning the owner for the time being.
1t would be an extraordinary thing if, after the proceedings
had been begun under the Act, and when the arbitration was

ing, an owner, who had been notified of the proceed-
ings and was a party to them, could, by the conveyance of
his lands to some other person, defeat entirely the purposes
for which the proceedings had been instituted; and make it
necessary to begin de novo. Still more extraordinary would
it be if it were permissible, after the arbitration had been
beld and the award had been made, that the property owner
might prevent the payment which he had by his default
rendered it necessary that the municipality should make be-
goming a charge on his land, by conveying it to somebody
else, and =0 leave the obligation to rest simply as a matter of
duty, for breach of which an ordinary action would lie, and
the burden upon the municipality of paying his debt, with
“only that remedy for recovering the amount paid.
~ The provisions of the statute (R. S. O. 1897 ch. 285)
~ which are the most material ones to be considered, are secs.

’ and 30.
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Section 29 reads as follows: * The engineer shall, with-
in ten days after receipt of notice in writing of the supplying
of material and completion of the work let, as in the next
preceding section mentioned, inspect the same, and shall, if
he find the material furnished and the work completed,
certify the same in writing (Form H), stating the name
of the contractor, the amount payable to him, the fee and
charges which the engineer is entitled to for his services,
rendered necessary by reason of the non-performance, and
by whom the same are to be paid.”

Turning to Form H in the schedule to the Aet, which
may be looked at to interpret the provisions of the text of it,
the form of the certificate is given. It is addressed to the

.clerk, and reads as follows:—

e T A e L SR L has furnished
the material and completed the work”—that is, the persom
to whom the work had been let—* whica under my award
made in accordance with the provisions of the Ditches and
Watercourses Act, and dated the........ day of i Vo A.D.
0 B T A e R e S A , owner of lot num-
ber (describe his land, giving township or otherwise), was
adjudged to perform, and having failed in the performance
of the same, it was subsequently let by me to the said
...................... for the sum of $......, and as
he has now completed the performance thereof, he is en-
titled to be paid the said amount.

“1 further certify that my fees and charges for my ser-
vices rendered necessary by reason of such failure o per-
form are (give items) $......, and said amount payable to
the said contractor and the said fees and charges are <
able on (deseribe property to be charged therewith), under
the provisions of the Ditches and Watercourses Act, unless
forthwith paid.”

It will be noticed that while the section by which the
form is prescribed says that the engineer is to certify by
whom the money is to be paid, the form contains no provision
of that character, but simply a provision for certifying that
the amount payable to the contractor is chargeable on the
property, which must of course mean’the property upon or
in respect of which the drain was by the award required to
be constructed. S

. Then section 30 provides as follows: “The council shall,
at their next meeting after the filing of the certificate or cor-

tificates as in the next preceding section mentioned, pay “ pe
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n set forth to the persons therein named, and
owners within the municipality upon notice pay

for which they are thereby made liable, the council

ave power to cause the amount each owner is liable

her with seven per cent. added thereto, to be placed
collector’s roll, and the same shall thereupon be-
charge against his lands, and shall be collected in

manner as municipal taxes.” ,

word “ owner” is to be interpreted as we think it

-as meaning the owner for the time being of the

_which the drain has been constructed—there is less

coming to the conclusion that the contention of

nts is right.

n that part of the section which reads, * The council
have power to cause the amount each owner is liable
or with seven per cent. added thereto, to be placed

1e collector’s roll, and the same shall thereupon be-
charge against his lands,” the words “his lands”

we difficulty, but they cannot mean his lands gener-
wherever they may be; that would be an extraor-
provision, and it is impossible to adopt that view.

n, we think—as where a similar expression is used

rd to other sums charged—the land of the person

_ which is included in the drainage scheme. Read-

words  become a charge against his lands” as mean-

me a charge against the lands of the owner,”
as meaning ““ owner for the time being,” the ques-
olved, because, so reading the section, the charge is

Jands, and it matters not that plaintiff is not the

made default.

we have taken as to the proper construction to
the word “ owner” is supported by what was said

sent Chief Justice of Ontario in Dalton v. Town-

hfield, 26 A. R. 263. That case was the converse

i, dealing with the question of the right of a suc-

title to an owner, this language is used by the

: “The plaintif’s predecessor in title was a
o award, and the plaintiff as his assign stands in

and is, T think, to be considered an owner, party

under the Act.”

t is that, in our opinion, defendants were right
the_position that the $157.27 in question was a
the land of plaintiff. and the action therefore
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In view of all the circumstances, having regard to the
difliculty of comstruction, bearing in mind that in cases of
this kind different minds may fairly reach different conclu-
sions, and that there is no certainty that the view which we
have adopted, and according to which the rights of the par-
ties are determined, accords with the intention of the legi
lature, as expressed in the ambiguous words in which it has
chosen to declare its will, we aré¢ of opinion that neither
party should have costs, either of the action or of the appeal,
and the result is that the appeal is allowed without costs,
and the judgment is reversed, and in lieu of it a judgment
is to be entered dismissing the action without costs.

TeETZEL, J. MARCH 197H, 1906,
TRIAL.

HAMILTON v. MUTUAL RESERVE LIFE INS. Co.

0

Life Insurance—Benevolenl Sociely— Assessments— N on 2

ment — Suspension — Forfeiture — Negotiations — Rein-
statcment——Release—Estopp'el.

Ll TR ) ol B 4vph o

Action by the personal representatives of Robert n.
Hamilton, deceased, to recover $2,000, amount of an insur.
ance certificate issued by the Provincial Provident Institu-
tion, dated 20th March, 1888, on the life of deceased, and
taken over by defendants under an agreement with the 3
Institution.

J. P. Mabee, K.C., for plaintiffs.

W. M. Douglas, K.C.. and Shirley Denison, for defend-
ants,

TeETzEL, J.:—Besides the representations, ete., in the
application and the paid entrance fee, the consideration fopi s
the certificate is expressed to be “the further agreement to
pay the sum of $1.50 dues semi-annually for ex: R
gether with the assessments for death losses, life
and annuities elaims, according to the tables printed hereon.

The certificate provides for the payment of $2.000 h&;@
different ways: (1) upon the death of the insured while the

=y
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te is in force; (2) $1,000 in the event of permanent
bility, such payment being in cancellation of one-half
fotal benefit, balance being payable at death; (3) $200
sum in the event of insured attaining the age of 77,
$100 per annum in the event of his having previously
i the $1,000 for permanent disability, each annual
t cancelling one-tenth of the certificate.
» Provincial Provident Institution were incorporated
R. 8. 0. 1877 ch. 67, “ An Act respecting Benevolent,
ent, and other Societies.”
addition to what were called mortuary or premium
nts or calls, defendants had for some time prior to
ril, 1901, been making special assessments or calls.
annuity assessments or calls, on the certificate-holders.
latter assessments do not appear to be according to
 printed on the certificate, and the evidence does
when they were first resorted to or by what author-
ey were made.
e deceased received notice of one of these annuity
$2.24, payable within 30 days after 15th April,
and described as “annuity call No. 10,” and at the
ne he was notified of an “ Annuity Reserve De-
Assessment,” calling upon him to pay, within 30
m 15th April, 1901, $147.18. That notice also in-
him that, if he so desired, the amount would be lent
g':efmdmts upon the security of and as a lien upon
tificate, also that the said assessment was being levied
‘all members of the Provincial Provident Institution
certificates providing for the payment of annuity
and explaining the cause thereof.
e motice of the annuity reserve deficiency assess-
; stated that “if the above call is not paid on or
\ May, 1901, unless your certificate has become
and void, and your membership has expired by
the non-payment of any previous sum due under
ract, the amount of this call will be treated as a
interest at 5 per cent. per annum against the
upon your certificate, and any dividends or sur-
ng thereon, which lien may at any time, upon
n, be paid in cash and canceiled,” etc.
to deceased from defendanls’ secretary, dated
1901, directs attention to the fact that annuity
, $2.24, is past due and unpaid, and that “the

-
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policy, therefore, appears in our books as lapsed.” The
ter also says: “If your purpose in withholding this g
ment was to surrender the annuity provision and to reli
Yourself from the requirement to pay annuity asse

please execute the enclosed form of application to that
and it will be submitted to the executive committee of
association, which has power to reinstate a delinquent m
ber for good cause shewn.”

The blank application enclosed was not signed,
further letters for information were written by deceased,
3 a form furnished which deceased filled up
signed on 25th July, in which application is made “for
instatement of my membership- and of said certificate e
as regards the annuity calls, and the liability for pa;
of future annuity assessments, which are hereby cancell
The application was forwarded to and accepted by defe
ants.

I find upon the evidence that there was no *mo
or premium assessment or call” in arrear at an
prior to the death of deceased. One of these, No, 116,
$20.02, fell due on 15th May, 1901, and was paid
the 30 days, and at the same time the deceased also
the $2.24, but, owing to the latter sum not having been
within 30 days of its due date, the company did not
receipts for either of said sums until after reinstate
(3rd August, 1901), but placed both sums in suspense
count, and the receipts were sent after the reinstatem

In the spring of 1902 the insured became perm 1€
disabled, and applied to defendants for the payment
$1,000 under the terms of his certificate. The neces
proofs having been supplied, an agent of defendants ¢
upon the insured, on 6th May, 1902, and obtained from
a release of all claims under the certificate and a deli
up of the same, in consideration of $500, for which
agent gave the insured a draft on defendants, On 8th
through his solicitors, the insured repudiated the se 't]
and release, and demanded a return of his certificate,
ing that he had been deceived by the agent. Defendap
fused to comply, retained the certificate, and insisted
the settlement was conclusive. : i

The insured died on the 19th July, 1902.
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ndants having, inter alia, set up the release as a
 the action, an order was made for the trial of that
e the trial of the other issues raised by the de-
and that issue was tried before Street, J., without

and judgment was given in favour of plaintiff (2
. 806), which was affirmed by the Court of Appeal
R. 851).

e other defences relied on are: (1) that the policy
and all rights thereunder were forfeited by non-pay-
the annuity call No. 10, for $2.24, within 30 days
April, 1901; (2) that certain material statements
nties eontalned in the application for reinstate-
; the deceased were untrue, and therefore he never
reinstated, and his certiﬁcate was not revived, and
forfeited, and void; (3) that deceased
pay the $1.50 due on 15th May, 1902, being the
sum payable for expenses, whereby all benefits
certificate became suspended.
ditions in the policy, failure to pay the assessments
days from date of notice suspends a member from
and the beneficiary named will not be entitled

ent of the semi-annual dues on 15th Ma\ and
dno suspends the member and all benefits under

e,

of opinion that, in the circumstances of this case, -
ment of the $2.24 within the 30 days did not
llupend or forfeit the mortuary henefits secured
tificate. All assessments to prov1de the fund out
such benefits would be payable were duly paid.
ndants chose to treat the annuity or endowment
of the certificate as severable from the general
ision, is quite plain from their letters and cir-
from the fact that they undertook to levy special
o assessments to provide a separate fund to sat-

o plain that defendants were desirous of making
“the insured that he might abandon this special
d retain the other benefits under the certificate,
the fair inference is, that in making the large
n the care taken to repeatedly point out the right
the annuity privileges, defendants were anxious
of the privileges should be given.

ofit in case of the decease of the member, and de- ~
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The matter was very important to the insured, who was
then 70 years old, and had paid ail premiums for 13 years;
should he live 7 years more, the first annuity would be
payable.

These circumstances, combined with greatly increased
assessments and an unexpected demand for $147.15, accom-
panied by the two proposals from defendants, one to lend
him the $147.18 and the other to abandon his annuity bene-
fits, would reasonably lead him to believe that no forfeiture
of that portion of the benefits in respect to which he had
made ail payments would be exacted pending his election,
and that at most he might forfeit the annuity benefits only
.if he failed to elect before the day appointed for the
ment of annuity call No. 10. He is informed by defendants
that his mortuary benefits may be continued inde
of the annuity benefits, which they are the first to suggest
abandoning.

1 think the effect of the circumstances and defendants®
proposal was to estop them from exacting a forfeiture of his
mortuary rights, in the absence of any intimation by defend-
ants that, notwithstanding the pendency of negotiations
opened by them, a forfeiture of all his rights would follow
if he did not within 30 days pay the $2.24, a payment which
he would not require to make at all if he should adopt one
of defendants’ proposals.

It appears that a portion of call No. 10 is made up of
$1.22 for interest on the $147.18, and it may be that neither
of these calls is within the terms of the certificate, or other
" wise authorized by the insured, in which case defendants
would not be entitled to insist upon forfeiture for non-pay-
ment.

A forfeiture not being favourably regarded by courts of
justice, strict proof is required from him who asserts it.

As pointed out before, neither annuity call No. 10, nor
the assessment for the $147.18, appears to be according to
the tables indorsed upon the certificate, and no direct ewi-

dence was put in at the trial shewing hy what authority

these assessments were made. :
Being of opinion that there was no forfeiture. it follows

that no representations or warranties made by the insured Y

R
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sction with his application for pretended reinstate-
‘would affect the validity of his certificate, for, if there
p suspension, there was no reinstatement.

was argued for defendants, however, that deceased
d his suspension in his application for reinstate-
and plaintiffs were, therefore, estopped from asserting
- was no suspension or forfeiture.

“I find that there was no forfeiture, T think plaintiffs
- estopped from so asserting, notwithstanding that in
ce of his rights the deceased.yielded to defendants’
n that his certificate had lapsed, and adopted their
to sign an application for reinstatement, in which
od that his membership and the certificate had ex-

as to whether there was a forfeiture for the non-
of the $1.50 on 15th May, 1902, I am of opinion
e was not. At that time defendants had possession
rtificate, and were insisting that all rights there-
d been cancelled by the release obtained by their
d they are now, I think, estopped from saying, for
pses of this defence, that it was, nevertheless, in
, but forfeitable for non-payment of the half-yearly

d be 1mposing a great injustice on plaintiffs to
nts to avail themselves of the default to which
1l act of their agent, adopted by them, contributed,
t be assumed that if the insured had not been
o surrender his certificate, the half-yearly dues
been paid as theretofore.

v. Knickerbocker Ins, Co., 73 N. Y 516;
d v. New' York Life Ins. Co., 102 N. Y. 143;

Co. v. Curley, 47 S. W. Repr. 586; Ins. Co. v.
96 U. 8. 572; Mutual Reserve Life Ins. Co. v.
Va. 208; Covenant Mutual Ins. Co. v. Kentner,
B.con on Benefit Societies, 3rd ed., secs. 352-

t will therefore. be in favour of plaintiffs for
interest, less the $500 paid into.Court, which will
to them, and costs of action, including costs of

Street, J.
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FarconeripGe, CJ. MARrcH 19TH,
. TRIAL.

NATIONAL MALLEABLE CASTINGS CO. v. SMITF

FALLS MALLEABLE CASTINGS CO.

Trading Company—Contraci—C onsideralion—P, :
cuted Contract—Absence of Seal—Authorily of P
—dbsence of By-law or Resolulion—Ratificalion—Ex
provincial Corporation—Absence of License to do B.
in Onlario—Pleading—Allowance of Time lo P
License. '

Action by an incorporated trading company,
their head office in the city of Cleveland, in the Si
Ohio, against amother incorporated company having
head office in Ontario, to recover $60,000 damages for I
of a contract whereby defendants, as alleged, agreed to
nish to plaintiffs a large and continuous supply of mall
iron couplers for a period of 3 years, at prices named.

The defendants denied the contract ; alleged that i
might be construed as a contract was entered into, such
tract was not made by defendants, but by one Fre
president of the company, who was not authorized eith
resolution or by-law to bind the defendants by any such
tract; that plaintiffs never accepted the alleged offer o
fendants in such manner as to make the same a binding
tract upon plaintiffs; that there was no consideration
the alleged contract; that the alleged contract, if ot
valid, was void for want of mutuality of obligation ; ang
fendants claimed the benefit of the Statute of Frauds
R. 8. 0. 1897 ch. 146, sec. 9.

J. H. Moss and C. A. Moss, for plaintiffs.
W. Cassels, K.C., and W. D. McPherson, for defe

FALCONBRIDGE, C.J.:—The objections raised by
ants are entirely technical, but, as has been remar
several cases, though fechnical, if they are in acce
with the law, the Court is bound to give effect to t

In this case, however, I think that I am not |
give effect to any of them. - Defendants are a tradin

poration, and the contract is one specially relating
objects and purposes of the company. In being presse
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«d.” 1 am “ invited to re-introduce a relic of barbar-
ity :” per Cockburn, C.J., in South of Ireland Col-
Waddell, L. R. 4. C. P. at p. 618.
ence to Thompson v. Brantford Electric Co., 25
345.)
contract is not executory, but partly executed.
‘have supplied patterns and core boxes, and the
jon need not be commensurate with the obliga-
‘Westlake v. Adams, 5 C. B. N. 8. 248, 265.
e there is no authority by resolution or by-law, there
ity derived from the practice of defendants’ busi-
id subsequent correspondence recognizing this as a
contract. See also Albert Cheese Co. v. Leeming,
272.
further objected that plaintiffs are an extra pro-
| jon carrying on business without a license,
ry to the provisions of 63 Vict. ch. 24 (0.) I do
k that they are carrying on business within the
- of the proviso to sec. 6 of the Act, but if they were,
d think this objection ought to have been pleaded.
o to sec. 14 contemplates the further maintenance
on brought before the granting or restoration of
», and so, if defendants were allowed to amend by
 this objection, the judgment, if in other respects
intiffs’ favour, ought to be retained until plaintiffs
1 have an opportunity of applying for their license,
werefore overrule this objection. '
~will be judgment for plaintiffs, with costs, on the
red on the record:; with a reference as to damages

MARCH 19TH, 1906.
DIVISIONAL COURT.
ENDEN v. 0. C. HAWKES LIMITED.
and Agent—Agent’s Commission on Sale of Goods—
for Paymeni—Rate of Commission—Contract—Cor-
we—Payment for Samples Qont to Agend.

by defendants from judgment of BritToN. J..

dleton and R. G. Hunter, for defendants.
Jones, for plaintiff,
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Tue Courr (MuLrock, C.J., MACLAREN, J.A., CruTe,
J.). dismissed the appeal with costs.

——

MArcH 19TH, 1906,
TRIAL.

ROBINSON v. McGILLIVRAY.

Bankruptcy and Insolvency— Preferential T'ransfer of Cheque
—Deposit with Privale Banker—Application by Banker
upon Overdue Note—Set-off —Absence of Pre-arrangement.

Appeal by plaintiffs from judgment of FaLcoNsriDGE,
C.J., dismissing with costs an action brought to set aside an
alleged preferential transfer by defendant McGillivray to
defendants Scott & Son.

Defendant McGillivray was a merchant carrying on 4
small general store in the town of Listowel ; he kept his ae-
count with defendants Scott & Son, private bankers at Listo-
wel, whose oflice was next door to him. McGillimy had
borrowed $1,000 from Scott & Son in 1891, upon his n.
which had been renewed several times until March or April,
1904, when it matured, and was not renewed but remained
overdue in the hands of Scott & Son, neither principal nor
interest being paid. Besides this, he owed plaintiffs, Robin.
son, Little, & Co., wholesale merchants in London, for goods
supplied him, $1,000, part of which had been overdue for
more than a year, and the rest not so long; he also owed
John Macdonald & Co. $85.94, and George Wait & Son $892.
He had no book debts due him ; he owned the stock in his
which was an old stock composed principally of remnants of
bankrupt stocks he had bought. He had no other property but
an equity of redemption in his store, subject to a mo
for $2,050, and in his house subject to a mortgage for $1,000,
The store was sold under the mortgage to Mr. Scott, one of
the defendants, shortly after the impeached transaction, for
the mortgage money. and the house has proved to be unsale-
able.

On 5th September, 1904, plaintiffs, with the kno
of Scott & Son, s0ld out his stock in trade to one Grant at
50 cents in the dollar; and received in payment Grant's
cheque on Scott & Son’s bank for $1.172.27, pavable to his

—r

A g N
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, which he at once took to Scott’s bank and de-
it there to his own credit. Scott knew that the sale
t to be made, and had lent Grant the money to make
yurc and he knew that the money was to be de-
in ais bank by McGillivray. In anticipation of this,
, on 3rd September, charged up the $1,000 note of
ray, with $40 interest, to the latter’s account, there
at the time only a small balance of $58.42 cash at
the account. The amount of Grant’s cheque, when
d, was applied by Scott in payment of the $1,000
interest, leaving a balance of $190.69 at credit of
sount, $100 of which was paid by McGillivray to
and $85.94 to John Macdonald & Co. The de-
the cheque of Grant with Scott & Son was attacked
action as a preference.
present action was brought on 24th October, 1904,
60 days after the alleged preference, and was brought
If of plaintiffs and all other creditors of McGillivray.

cONBRIDGE, (.J., after reserving judgment, dismissed
n with costs, upon the ground that McGillivray,
he deposited Grant’s cheque, believed that he was
pay 100 cents in the dollar to his creditors, and did
that the overdue note had been charged up against

q;penl‘ was heard by Boyp, C., STREET, J., BRITTON,
+. Gibbons, K.C., and F. R. Blewett, Listowel, for

G. Meredith, K.C., for defendants Scott & Son

ywp, C.:—The account given by the debtor McGilli-
' the transaction is, that, without any arrangement
dants Scott & Son, he sold out his stock in trade
rant in the ordinary course of business, at 50 cents
r. He received Grant’s cheque for the amount,
 he forthwith deposited to his own eredit in the private
& sndants Scott & Son. He had a bank account
& Son, and had been dealing with them for years,
advances also, which had been standing for some
a note for $1,000. In this way the proceeds of the
into the possession of defendants Scott & Son.
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Scott’s account is that he was always led to belicve that
McGillivray would pay his debts in full, and that he had &
promise from MecGillivray that he would pay the old debt
when he sold his stock. He heard, about the time of
that Scott was going to sell, and he provided funds to am-
other customer, one Grant, to enable him to purchase. Scott
says that he expected when McGillivray got the proceeds
of sale he would deposit them with his bank in the usual
way. Anticipating this. he directed the note to be
up in MeGillivray’s account as of 3rd September, but of this
McGillivray was not aware, and when the deposit was made
and carried to McGillivray’s credit on 5th or 6th September,
the effect was to retire the old note which had been debited
to the account. Afterwards to confirm and evidence
transaction according to the custom of the bank, McGilli
gave his own cheque for the amount of the note to the bank,
and got back his note as paid. ,

There is no evidence of any pre-arrangement which come A
duced to this result, and McGillivray is vouched as bem‘ an
honest man by the opposing counsel.

It appears to me (though the question is one of ni
that the transaction is not within the scope or the
of the Act. Suppose McGillivray had carried out his inten-
tion of paying Scott out of the proceeds of sale; he mi

T T T T ————

i

have insisted on Grant paying cash—which he had at the
bank—and out of this money he could have taken up the
note. That would be a valid payment in money, which is

excepted from the operation of the Act: Campbell v.
18 A. R. 646, and especially by Osler, J.A., at pp. 6
case was affirmed by the Supreme Court, 21 S. C.
However, that was not done, but, instead of that co
did, as was expected by Scott, but not pre-arranged,
the proceeds of the sale, as represented by Grant’s
to his own credit in Scott’s bank. That, I take it on
evidence. was in the ordinary course of business: it was d»’
in the language of R. S. 0. 1897 ch. 147, sec. 2, sub-secs, 1
and 2, “a transfer or delivery over of the security (le,
cheque) “to or for a creditor.” There was no transfer af
anything to his creditor at that juncture by the lmolv}
there was simply a deposit made by him in his usual h‘nki*
place, with a banker who also happened to be his creditor.
This, which is the turning point of the contro o

dealing not touched by the provisions of the statute.

i

:f
42

i
7

ii
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of the sale then became money standing at the credit
. customer McGillivray—out of which he could, of
y in money, as he pleased, any having just claims
Davidson v. Fraser, 23 A. R. 459, and especially
ofBurton J.A., at p. 443. Thmwasaﬁirmedm
eme Court, 28 S, C. R. 272. See also Mackay v.
nk, 26 A R. 154.
find no evidence of any intent to prefer, within the
of the Act, in regard to this deposit of moaey in
ts’ bank, and to invoke the provisions of the Act
must be concurrence of intention of both payer and
to obtain an unjust preference over the body of
: Benallack v. Bank of British North America,
R. 120. The preference in this case arose from the
the law operating a right of set-off or of retainer for
it of the banker, who was also the creditor. The
‘was lawfully in the banker’s hands as being deposited
customer, and he will not be deprived of it without
ion of the balance legally due to him: Stephens v.
u, 23 A. R. 230, affirmed in the Supreme Court, 26
dismissed with costs.

ON, J., gave reasons in writing for the same con-

T, J., dissented, giving reasons in writing.

MAaRrcH 20TH, 1906.
TRIAL.

SCOTT v. GRIFFIN.

Conveyances—Fraudulent Transfer of Personal
Action to Set aside — Following Proceeds—
Bcdamptum in Land — Status of Judgmcnt
as Plaintiff—Ezpiry of Ezecution — Laches in
Action—Absence of Fraudulent Intent.

a judgment creditor of defendant Joseph
‘aside, as a fraud upon ereditors, atnnsferof
R. N0, 11380
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that defendant’s business assets to defendant F. M. Griffin
in the year 1886, and certain conveyances of land made to
defendants . M. and Ann Griffin.

W. H. Blake, K.C., and J. S. Robertson, St. Thomas,
for plaintiff. :

J. Farley, K.C., and J. Bicknell, K.C., for defendants.

TEETZEL, J.:—The debtor did not assign for the benefit
of creditors, and the action is not a class action, but on be-
half of plaintiff only; and, as respects the personal estate
transferred, it was conceded by plaintiff that none of it was
in existence when the action was commenced. Robertson y.
Holland, 16 O. R. 532, 539-540, is authority against plain-
tiffl being entitled to follow the proceeds. See also Stuart y.
Tremain, 3 O. R. 190.

The title to the lands in question had, for some time
prior to the transfer of the business to F. M. Griffin, stood
in the names of third parties. The properties were also all
under mortgage, and the equity of redemption was of doubt-
ful value at that time. When the properties were con
to his co-defendants, the interest, if any, of Joseph Griffin
would mnot have been exigible under an execution against
lands.

A further difficulty, I think, in plaintif’s way is the fact
that at the commencement of the action plaintif’s writs of
execution upon his judgment had, by lapse of time, ceased
to create any lien upon any property of the debtor. The
writ of execution was issued 1st March, 1389, and this action
was commenced R27th May, 1903. Upon the authority of
In re Woodall, 8 O. L. R. 288, 4 0. W. R. 131, I take it that
plaintiff’s only right under the judgment is to bring am
action upon his debt, and, if this is so, his status in at-
tacking an alleged fraudulent conveyance of land is net
higher than that of a simple contract creditor.

It cannot be said that the effect of the conveyance pre-
vents his reaching the lands exigible under his ju '
since this right, if it ever existed, expired long before action.

1 think, however, upon the facts the plaintif’s case en-
tirely fails. The action is brought 17 years after the chief
transaction complained. of (the transfer of the business)
took place, and, while it does not appear that any witnesses
who could have thrown light on the transactions have died
in the meantime, or that original books and papers connected




PER. MORTGAGE CORPORATION v. BRIGGS, 443

matter have been lost, or destroyed as useless, I think
laintiff having during all these years lain asleep on
ed rights, every intendment at this distance of
d be made in favour of what has been done as be-
ly and properly done. See Bain’s Appeal, [1905]
329. I am furthermore satisfied upon the evidence
far as defendants F. M. Griffin and Ann Griffin are
ed, there never was any intention to defraud plaintiff,
t the transfers were accepted by them bona fide and
and the consideration paid in each case was, I
' Nor can I say that the evidence satisfies
Joseph Griffin in connection with the transfers in-
defraud plaintiff. The only adverse comment I
in making in regard to him is that, in view of
y large income he has been enjoying for many
think he could, and as an honest man should, have
rovision for paying plaintiff’s judgment against him.
action will be dismissed with costs, but I direct that
d of such costs, being the portion I appropriate to
Joseph Griffin. should be credited on plaintiff’s

MarcH 20TH, 1906.
DIVISIONAL COURT.

PERMANENT MORTGAGE CORPORATION
v. BRIGGS.

ange—Discount by Mortgage Company—Ulira
reach of Trust — Dishonour of Bill — Action
Pomna Negotiating — Duty to Return Trust

4'7

by defendants Alfred and Bertha E. Hall from
MEerepiTH, J., in favour of plaintiffs in ac-
er $730 from the appellants, alleged to be owing
pstances set forth below.
Douglas, K.C., and J. M. Ferguson, for appellants.

‘Gooderham, for plaintiffs,
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The judgment of the Court (Murock, C.J., Teerzme
J., ANGLIN, J.), was delivered by

Murock, C.J.:—Defendant Bertha E. Hall on 14th -
March, 1903, opened a deposit account with plaintiff com-
pany, carrying on business in the city of Toronto, and, at ;
intervals from that date until 8th May, 1905, defendant
Alfred Hall, her husband, deposited moneys to her eredit,
she in the ordinary course withdrawing the same by her
cheques.

On 8th May, 1905, defepdant Alfred Hall attended at |
plaintiffs’ place of business in Toronto, and handed to the ~
ledger-keeper, William Howlett, the first and second of &
sight draft for £150, dated 8th May, 1905, drawn by
E. Briggs upon Waugh & Musgrove, solicitors, and the Bank
of England, Cockermouth, at the same time handing to him
one of the company’s ordinary slips fillel in by defendant
Alfred Hall, in his own handwriting, as follows: * Credit
Bertha E. Hall, No. 3327. Deposit by A. Hall, 8th of May,
1905.” X

The ledger-keeper at once handed the draft to the ae-
countant, who, having converted the sterling into curreney,
put down the figures of the amount to be deposited undes
the deposit column, $730, and returned the deposit slip te
the ledger-keeper, who thereupon credited the amount to
Mrs. Hall’s account. The plaintiffs made no charge of any
kind, whether in the way of exchange, discount, or other-
wise, their action in connection with the draft being wholly
gratuitous, and simply in order to accommodate their de
positor, Mrs. Hall. :

Mr. Howlett frankly admitted that he was unable to
remember exactly what instructions Mr. Hall had given him,
but his having at once, without hesitation, credited the amount
to Mrs. Hall’s account goes to shew that he understood My,
Hall’s instructions to be that the transaction was a deposit
of money. -

Mr. Hall on his examination swore that he directed the
ledger-keeper to pldce the amount to his wife’s credit when
it was realized, but this statement is not reconcilable with
what Mr. Hall wrote on the deposit slip itself, wherein he
described the transaction as a “deposit by A. Hall, Sth of
~ May, 1905.” The whole interview, according to Mr. Halls

statement, lasted but a minute and a half. At the time .
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: being credited there was only a sum of $2.71
~HAII8 credit. The same day, Mrs. Hall having
of the item being credited to her, drew a cheque upon
punt in her hushand’s favour for $375, and, later,
d the bulk of the balance to him, and when, on 6th
iffs were advised of the dishonour of the draft,
withdrawn from the account all the money to her
‘except $80.12. This amount defendants consent to
s retaining, which reduced the amount of their
this action to $640.98.
‘and his wife resist plaintiffs’ claim, on the ground
transaction was a loan on' a security of a bill of
ze, which plaintiffs by their Act of incorporation are
‘ to make, and was therefore illegal and void
apable of affording plaintiffs any cause of action. .

- trial Judge in his judgment said: “It is difficult
to imagine any defence, any answer, to the claim for
1 of the money. Honesty would compel the return,
likewise compels the return, and there is no defence
to this action.”

‘there were no question of ultra vires or illegality, the
‘would be recoverable as money hal and received. If
wsaction were held to be illegal, the money would as
fund be recoverable. The plaintiffs are intrusted

neys of shareholders and depositors to be applied in
mﬂlonzed and not prohibited by their statute of in-
on. The funds are trust funds, and any other ap-
of them would be a breach of trust. The legal
defendants’ contention is that they have been parties
ch of trust, in having possessed themselves of cer-
i funds held by plaintiffs for the benefit of their
trust.

oficial ownership of trust funds is not destroyed
ough a breach of trust, their control may have
1 that of the rightful owner ‘c a stranger. His

them gives him no right to their retention. but
s him into a trustee compellable to restore the
heir rightful custodian: Hardy v. Metropolitan

R. 7 Ch. 430; Barnést v. Croysdxll 2 De G. F.
ce on Ultra Vu'es, 3rd ed., p. 688; Cunliffe v.
Society, 9 App. Cas. 857; Rolland v.

Nlding
I’Economie, 24 S. C. R. 410.
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Hall and his wife became possessed of the funds in Gues-
tion, they say, because of a breach of trust on the part of
plaintiffs, to which these defendants were parties. They
must, therefore, return this property, which is not theirs,
and which they have no right to retain.

The appeal should be dismissed with costs.

MArcH 20TH, 1906.

DIVISIONAL COURT.

REX v. KEHR.
Criminal Law—Search Warrant—Information — Failure o
State Grounds of Suspicion—Insufficiency—Removal of
Warrant by Certiorari—Power to Quash.

Motion by defendant to make absolute a rule nisi to
quash a search warrant issued by the police magistrate for
the city of Toronto, dated 9th January, 1906, and the in
formation upon which the warrant was issued, dated the
same day, to search the defendant’s business premise® in the
city of Toronto. The warrant and information were Te-
turned upon certiorari.

W. J. Tremeear, for defendant.
J. R. Cartwright, K.C., for the Crown.
J. W. Curry, K.C., for the magistrate and informant.

The judgment of the Court (Murock, C.J., ANGLIN,
J., CLute, J.), was delivered by

Crute, J.:—Mr. Cartwright raised the objection that
there is no precedent for quashing a search warrant, and
referred to Jones v. German, 18 Cox C. C. at p. 415, where
the matter is discussed, counsel observing, “ It is not sn&.
gested that a search warrant can be quashed,” and reference
is there made to Regina v. Justices of Roscommon, [1894)
2 L R. 158, where it was held that a Jecision of justices
committing a defendant for trial cannot he brought up by
certiorari. ;




REX v. KEHR. 447

. Mr. Tremeear admitted that he could find no English
authority where a search warrant had been brought up on
certiorari and quashed, nor have I been able to find any
such authority.

In Regina v. Walker, 13 O. R. 83, a search warrant and
other proceedings were brought up by certiorari and the
search warrant was quashed. :

[Beference also to Sleeth v. Hurlbert, 25 S. C. R. 620,
630, 27 N. S. Reps. 62.]

The proceeding removed must be of a judicial character:
Paley on Summary Convictions, 8th ed., p 444 mnote (a);
Regina v. Overseers of Salford, 21 L. J. M. C. 223 Regina
v. Aberdare Canal Co., 14 Q. B. 584; . . . The King
v. Justices of Sunderland [1901] 2 K. B. 35%.

The magistrate has to be satisfied by information upon
oath, not only that the informant suspects and that he has
just and reasonable grounds to suspect. but also of the causes
of susplclon in order that he may be able to judge whether
the case is a proper one to grant his warrant for search or
‘not ; in short, he must exercise a judicial discretion upon the
facts brought before him.

In my opinion, the proceedings were properly brought
pefore this Court by certiorari, and the Court has jurisdic-
tion to quash a search warrant where a sufficient case is
made out.

On 9th January, 1906, George, Kennedy, a detectlve on
the Toronto police force, laid an information against defen-
‘dant before the police magistrate under sec. 394 of the
Criminal Code, and on the same day the same George Ken-
nedy laid the following information for a search warrant:

. . “BSaid informant upon his oath saith he is informed
and verily believes that there is reasonable ground to believe
that there is at the office of Duncan R. McNaught, 6 King
etreet west, in the city of Toronto, certain books, papers,
chattel mortgages, notes, memoranda, and documents, which
will afford evidence that Herman C. Kehr, of the city of
Poronto, did conspire with Duncan R. McNaught, by deceit,
fraud, and other fraudulent means, to defrand the public.
‘ . Wherefore your informant pravc that a search

¥ nrnnt may be' granted to him.

'The warrant followed the mformation, and was under

~ the hand and seal of the police magistrate. Tt was addressed
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to the chief constable and other police officers of the city of
Toronto, ete.]

On the back of the warrant as returned was indorsed:
“Jan’y 9th, 1906. Executed this date by Act. Det. Kennedy
and a number of letters and papers seized.”

In Regina v. Walker, 13 O. R. 83, 95, the information
on which the warrant issued was held msufficient because
“it did not disclose the facts or circumstances which went
to shew the just and reasonable cause the informant had to
suspect that liquor in respect of which an offence was com-
mitted was on the defendant’s premises.”

The words of the Code, sec. 569. are: “Any justice who
is satisfied by information upon oath in form “.J * in sched-
ule 1 hereto, that there is reasonable ground for believing,™
OCT: s

I am of opinion that this case is not distinguishable from
Regina v. Walker; that the information, being the basis of
the subsequent proceedings. and without which the justice
is not authorized to act, must contain that which the statute
contemplates, namely, “the causes of suspicion whatever
they may be,” in order to satisfy that justice that there is
reasonable ground for believing “that there is in the place
to be searched . . . anything which there is reasonable
ground to believe will afford evidence as to the commission *
of the offence charged. Here the information upon which
the warrant is based shews no ground, of suspicion or belief
whatever. The informant simply says that “ he is informed
and verily believes that there is reasonable ground to believe
that there is at the office ” certain documents, ete., « which
will afford evidence,” ete. What he is informed or what he
bases his belief upon is not stated. Tt is not stated
what the belief is founded, and the magistrate has to go
entirely upon the belief of the detective that there is ground
for believing. Belief at two removes is not sufficient ground,
I should think, upon which to base proceedings of so serious
a character as that of searching a man’s office and i
away the documents and papers relating {o his business.

There being no sufficient information upon which to
base the warrant, it was, in my opinion, illegally obtained,
and must be quashed. b

In the view T'take, it is unnecessary to deal with the other
objections. RERReE T
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order, as a condition of quashing the search warrant,

ide that no action shall be brought against the police
te or against any officer acting on the search war-
enforce the same.

MARCH 20TH, 1906.
DIVISIONAL COURT.
McKERGOW v. COMSTOCK.

Bramination of Plaintiff — Libel — Absence of
tion—Defences in Dental and Qualified Privilege
of Questions Put to Plaintiff—Mitigation of

by plaintiff from order of FaLconBrIDGE, C.J.
) dismissing appeal from order of Master in Cham-
197) requiring plaintiff to attend for re-examina-
discovery and to answer certain questions which he
n advice of counsel, declined to answer when under

‘Jennings, for plaintiff.
‘A. Moss, for defendants,

jﬁdgment of the Court (Murock, C.J., ANGLIN,
e, J.). was delivered by

, J.:—This action is brought for alleged libel
m letters written by defendants, in substance
‘plaintiff with having concocted a false statement of
~of a joint stock company, of which he was secre-
order to induce defendant Comstock to subscribe for
of shares in such company.

nce consists of general denials and pleas of
privilege. Defendant Comstock alleges a business
of a confidential nature relating to the matters
with his co-defendant, to whom it is charged
blication. Defendant McCullough pleads that
ergow, the father of plaintiff, to whom he published
ﬁhel, was financially interested in the company.
ch interest and personal friendship with John
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McKergow and plaintiff required defendant McCullough to
make the communication complained of.

Plaintiff’s reply puts in issue the facts alleged by defen-
dants in support of their pleas of privilege, and the suffi-
ciency in law of such facts, if established. It also charges
that publication to John McKergow of the alleged libel was
“in pursuance of an illegal conspiracy between the two de-
fendants to extort moneys from the said John McKergow
by threatening criminal proceedings against his son. the
plaintiff in this action, and with no other purpose or object
whatsoever.”

The questions which plaintiff refused to answer relate
to his keeping of the books of the company, to his signi
company cheques and to details of and matters covered I
certain items contained in the alleged falsified finaneial
statement presented to defendant Comstock, the preparation
of which was admitted. These questions, counsel for
plaintiff maintained, were intended to elicit answers which
could only be relevant were the truth of the libel put in issye
by plea of justifieation.

Mr. Moss argued that the questions were relevant becanse
touching facts which, if proved, might tend to mitigate
damages, and might also tend to satisfy the jury that de-
fendants had honestly believed that plaintiff had done that
with which he is in the libel charged.

The general proposition that, where justification is not
pleaded, evidence to prove the truth or the falsity of the
alleged libel is inadmissible, has been too long and too
firmly established to admit of controversy: Ross v. Bucke,
21 O. R. 692. The truth of the libel is not in issue upon
this record.

Though many questions may be put and many answers
elicited for purposes of discovery, which would not he
mitted at trial, and everything is relevant upon disco
which may directly or indirectly aid the party seeking dis-
covery to maintain his own case or to combat that of his
adversary, clearly irrelevant matters may not be inquired
into, and relevancy must be determined by the pleadings,
construed with fair latitude. The examining party
not, in the absence of some special antecedent fiduciary re-
lations between himself and his antagonist,  fish » for ma-
terial to support a case which he has not set up. Tt is said .
to be specially objectionable that a defendant in libel or
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. who has not pleaded justification, should seek on
rv to elicit from the plaintiff information to enable
determine whether he may venture to put such a plea
the record: Beaton v. Globe Printing Co., 16 P. R.
87, 290.
‘mitigation of damages a defendant may not give evi-
of facts which, if proved, would constitute justifica-
Wa.tt v. Watt, [1905] A. C. 115, 118. Upon a plea
portions of a libel distinetly severable from
«w., and ]ustlfvmg such portions, evidence of their
ath may be given in mitigation, but without such a plea
evidence cannot be received upon that gmund Indeed,
1 seem that evidence which would in itself go to
sh justification may be received in mitigation, if the
ant, pleading the facts to which it relates -
disavows the truth of the libel, and discredits sadk
ce as proof thereof: Switzer v. Laldman 18 0. R. 40.
from any question of privilege, bona fides is
material upon the question of damages. v
n v. Lemaitre, 5 M. & G. 700, 719. The existence or
of express malice is the issue to which such evidence
ut, and, as the lack of honest belief is cogent evi-
such malice, the existence of such belief goes far

the record now stands, the pleas of qualified privilege
by defendants are distinctly put in issue by the reply.
‘Honest belief of defendants at the time of the pub-
in the truth of the matter published being certainly
itted by the reply, it would, in my view, be quite
plaintiff, should the trial Judge rule that the occa-
publication is (upon admitted facts) privileged, or
be pnvxleged upon certain facts in dlspute being found
¢ in defendants’ favour, to adduce in rebuttal evi-
o establish malice, and, for that purpose, to prove any
h would tend to shew a lack of honest belief on
" defendants at the time of publication: Jenoure
e, [1891] A. C. 73.
his stage of the litigation it is impossible to antici-
‘the ruling npon the issue as to privilege may be.
sndants have a right to a discovery which may prove
» should the ruling upon that question he favour-
them. They are not bound to rvely upon the pre-
of absence of malice which arises from privilege;
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they may anticipate an effort on the part of plaintiff to rebut
that presumption by any means open to him: and, to aid
them in combatting whatever case plaintiff might, not prob-
ably but possibly, endeavour to make in order to establish
express malice, they are entitled presently to all relevant dis-
covery. Whether at the trial any evidence so obtained can
be used by defendants—otherwise than in mitigation of dam-
ages—must depend upon whether the ruling upon the legal
question involved in the plea of privilege is favourable to
them, and upon the course which, in that event, plaintiff
may be advised to take to rebut the presumption of absence
of malice thus raised. i

* [Reference to Odgers on Libel and Slander, 4th ed., P-
645 ; ‘Manning v. Clement, 7 Bing. 362 ; Huson v. Dale, 19
Mich. 17.] .

It remains to be considered whether the questions obe

jected to are relevant to an issue as to the honest belief of
defendants at the time of the publication.

The reasonableness of the grounds upon which defend-

ant founded his belief is, of course, not open for inquiry—
if the jury is convinced that he did in fact honestly belieye
in plaintifP’s guilt. But, in determining whether such honest
belief did in fact exist, the character of the grounds upon
which plaintiff founded it must weigh much with the jury.
I confess that I find it difficult to understand that evidence
upon some of the matters to which the questions excepted to
by plaintiff relate, might not appreciably aid the minds of
the jurymen in reaching a conclusion upon the issue w
the-alleged belief of defendants in the truth of the libel was
honest. At bar counsel for plaintiff stated that he had ne
intention of disputing the reality and the honesty of the
belief of defendants in plaintiff’s guilt when the alleged libel
was published—*that he’ regarded his present pleading as
precluding his doing so. ;

Evidence upon the questions—whether it was plaintifPs
duty to sign cheques (10), whether he did in fact
cheques of the company (11), whether he kept its books
(14), whether he left its cash book behind him when he
resigned (15), why he signed cheques after serving a notice
of resignation (19), and after leaving the service of the
company (47), what he referred to by the words my
cheque™ in a telegram (29), to what date his admitted stage-
ment was prepared (37). what certain items in the state-
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ment included (38, 40, 42), whether stock was taken for
the preparation of the statement (41), whether he had
signed certain cheques as an officer of the company (43,
46)—while it might go towards establishing some facts
which would be serviceable in support of justification, if
, cannot, I think, be pronounced a priori wholly ir-
relevant of an issue as to the honest belief of defendants in
the truth of the alleged libel at the time of publication. 1f
all these questions were answered favourably to defendants,
the answers would not in themselves suffice to support a
plea of justification—would not prove the truth of the
alleged libel. The questions cannot on that ground be dis-
i allowed. The discovery sought is in no wise oppressive. If
it were to be now adjudged wholly irrelevant, the trial Judge
would be bound to discard such evidence, unless defendants
sghould before trial successfully invoke the intervention of
~ the Court of Appeal. Unless it be unavoidable, they should
not now be put in that position. On the other hand, it by
no means follows that, if we refuse to disallow the questions
put to plaintiit, because unable at this stage of the litigation
~ to pronounce the matters to which they relate wholly irrele-
! vant, the trial Judge will be bound to receive in evidence the
answers given. His freedom in ruling upon evidence at the
trial will not be at all affected by such a judgment. Author-
ities dealing with interrogatories, upon the relevancy and pro-
of which the Court must pass before they are put, may
not always be relied upon as guides in det;ermmmg whether
a party should be upheld in his refusal to answer questions
put to him under a system of discovery which is broader and
more elastic.
For these reasons I think plaintiff’s appeal should be dis-
missed as to the questions above enumerated.
. Question No. 45 appears to me to require the witness
~ merely to state an amount which a statement presented to
' 'ﬁn is said to shew on its face. It seems a useless, and as
an improper, question.
Qneltlon No. 44, whether plaintiff when drawing certain
considered the debts for which they were drawn to
” debts of the company, is, T think, quite irrelevant in the
M of a plea of justification.
 These two questions should not be answered.
‘With this variation, the appeal will be dismissed with
to defendants in the cause.

PR

T
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MacrLAREN, J.A. MAarcH 20TH. 1906.

C.A—CHAMBERS.
Re BURGESS.

A ppeal—Leave—Order of Divisional Court—Surrogate Oom-t.
Appeal—Selection of Trust Company as Administrater
—Further Appeal to Court of Appeal.

Motion by Robert Burgess and 9 others of the next of kin.
of Archibald Cecil Burgess, deceased, for leave to appeal to
the Court of Appeal from an order of a Divisional Court gl-
lowing an appeal from an order of the Judge of the S
Court of Lanark, and referring the matter back to the Judge
to appoint the Toronto General Trusts Corporation adminijs-
trators of the estate of the deceased. The order of the Divi-
sional Court further directed that the Judge should take and
pass the accounts and fix the compensation of George Arthur
Burgess as administrator of the estate up to the time that the
corporation should take over the estate.

J. A. Allan, Perth, and J. E. Cook, for the applicants,

G. H. Findlay, Carleton Place, for George Arthur Bur-
gess and others, respondents upon the proposed appeal.

C. A. Moss, for the Toronto General Trusts Corporation.

MACLAREN, J.A.:—The applicants contended that, as th
were five-sixths of the next of kin of the deceased, their
nomination of another trust company should have been ac-
cepted. They also objected to the appointment of the Ju,
of the Surrogate Court of Lanark to pass the accounts, as he
had already virtually passed upon them in another capacity,

It appears that an action has been instituted in the Hj
Court by George Arthur Burgess, in which all the other par-
ties in this matter are defendants, to establish the validity
of an alleged will of the late A. C. Burgess.

The objection as to the appointment of the administra-
tors seems to be based rather upon the choice of solicitors for
the estate than upon the appointment of the administrators
themselves, and T cannot see that this can properly be urged
or considered as a reason in support of the appeal now songht
to be brought.

st
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On the merits of the application I do not find that the
applicants have shewn that there are sufficient special rea-
sons for treating the case as exceptional and allowing a fur-
ther appeal. On the contrary, it appears to me to be a case
in which the statute of 1904 contemplated that the decision
of a Divisional Court should be final. So far as 1 can see,
the rights of the applicants with reference to the passing of
the accounts will be sufficiently protected, and it is in the
interest of justice and of the estate that the litigation over
the appointment of an administrator should not be pro-
longed and the passing of the accounts delayed by allowing a
further appeal.

Boyp, C. MArcH 21st, 1906.

CHAMBERS.

ATTORNEY-GENERAL v. HARGRAVE.

Pleading—Defence and Counterclaim—Irrelevancy—Embar-
rassment—Action by Attorney-General for Cancellation
of Mining Leases—Attack on Status of Plaintiff—Suing
in Private Interest—Registration of Cautions—Counter-
claim for Damages by Reason of.

Appeal by defendants from order of Master in Chambers,
‘llfe 368, striking out paragraphs 12 and 13 of the statement
of defence and the whole counterclaim.

E. F. B. Johnston, K. C., for defendants-
A. W. Ballantyne, for plaintiff.

Boyp, C.:—This action is brought to repeal and avoid
mining leases of public lands in Ontario alleged to be granted
by the Crown through misrepresentation and fraud on the

of defendants. The Crown is represented in the Courts
in matters of provincial sovereignty by the Attorney-General
for Ontario, and in that capacity this plaintiff represents the
interests of the public. He has an important duty to per-
form in the interests of the community, and has ample dis-

" gretion fo act on such information as appears to him to justify

resort to the Courts.
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The matters pleaded by way of defence which have been
struck out go to attack his status as suing not in the interests
of the publie, but at the mere private solicitation of inter-
ested individuals. Such a line of defence is not open to in-
vestigation in the Court, for the general rule is that the
! exercise of his discretion in the commencement and conduct
| ~of litigation is not subject to the control of the Court im
}’f which the proceedings take place. . . . Regina v. Prosser,
| 11 Beav. 306. . . . Redress is to be sought in another
‘ manner if any abuse exists. He is subject to the responsi-
| bilities to which every public servant is liable in the dis-
charge of his duty, and, as said by Lord Langdale, * subject
to the jurisdiction which the Courts may have over him upon
a charge properly brought against him for a negligent or
erroneous performance of his duty:” p. 314.

The issue in this case is, whether defendants have im-
properly obtained the grants which are attacked, and the
Court is not cencerned with any collateral inquiry. In com-
mencing these actions to vacate patents, the Attorney-Gen-
eral is, in effect, exercising what is in the nature of a judicial
function, and his discretion is not open to be reviewed by the
Court: Ex p. Newton, 4 E. & B. 869. . .- . London :
County Council v. Attorney-General, [1902] A. €. at Pp. |
168-9.

I think the Master rightly struck out these objectionable
paragraphs of the defence, 12 and 13.

And also the counterclaim should be struck out from this
record. The caution amounts to no more than a notice of ‘
adverse claim, equivalent to a lis pendens, and expires by
lapse of time or otherwise as may be directed by the Court
in an action; it does not form a blot on the title (sec. 90 of
the Land Titles Act) ; and no pleading is necessary in order
to have it vacated. !

i

The claim for damages or compensation by reason of 1
ing a caution “without reasonable cause,” under sec. 89 of
R. S. 0. 1897 ch. 138, is a matter of distinct claim against
the Crown, and should not be pleaded upon the record, for
it is not justiciable as of right in an action: Hurtubise y. ,
The Queen, 2 Ex. C. R. at p. 433; see Rule 923. 1

Appeal dismissed ; costs in cause to plaintiff.
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TRIAL.
GRIBBON v. KING.

Limitation of Actions—Possession of Land—Fiduciary Rela-
tions between Owner and Persons in Possession—Debt
Due by Owner—Recovery of Possession upon Payment of
Debt—Equitable Decree—Costs.

Action to recover possession of 40 acres of land in the
township of Ancaster, originally brought by Gibbon, lessee
of Henry Spohn, against King and Mary Spohn. Henry
Spohn was added as a co-plaintiff.

‘W. M. McClemont, Hamilton, and H. H. Bicknell, Ham-
ilton, for plaintiffs.

William Bell, Hamilton, for defendants.

Mageg, J.:—1 do not think, upon the facts appearing in
evidence, that defendant Mary Spohn has established a title

possession to the lands in question as against Henry
Spohn, the holder of the paper title. Owing to the dealings
between the parties and the fiduciary position in which J. V.
Spohn, the husband of Mary, stood, it is impossible to fix
any time when it can fairly be said that his holding of the
land was adverse to plaintiff Henry Spohn; nor do I think,
apart from the legal objection strongly urged by plaintiffs
that the outstanding mortgage prevented the statute running,,
that the possession of Mary since the death of her hushand
has been adverse to plaintiffs. :

Defendant Mary Spohn is, however, T think, rightfully
in possession of these lands, and plaintiffs have no right to-
recover possession from her without payment to her of the-
sum of $1,500 which is owing to her by Henry Spohn..
The husband of Mary had been in partnership in Texas with
plaintiff Henry and another brother. This partnership
was dissolved by the death of Mary’s husband in 1893,
when it was agreed that Mary should be paid $2,000 as her
husband’s share in the 'partnership. She was afterwards
paid $505.04, but never received the balance. Mary Spohn’s
statement that her share, she being the sole devisee under her

VOL.VIL 0,W.R, No, 11 —31
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husband’s will, was fixed at $2,000, is confirmed by Hi
Spohn’s letter of 23rd July, 1895. Mary left Texas in 1893,
where the surviving partners continued the business, retain-
ing the interest of the deceased partner—there appears to
have been no other taking of the accounts than the fixing of
the deceased partner’s share at $2,000.

It is true that the defendant Mary Spohn says she took
possession of the lands quite apart from the $2,000 indebted-
ness, and that she sefs up an adverse possession, but I think

. a fair inference from what was done would be that if H

had paid the balance of the $15,000 she would not have
claimed the land as against him, nor can Henry complain
if she is permitted to hold the land as against him for the
payment of the $1,500, as in a letter written by him of 3rd
January, 1905, he says that Mary was to take the farm and
get what she could from it for from 3 to 5 years, and then he
proceeds to try and figure out how she has been paid the
balance of the $2,000, but he charges her with a great deal
more rent than she had received, and allows her no interest
upon the $1,500 from year to year. He says also in a de
bene esse examination of 20th July, 1905, that there was no
agreement as to how long she was to have possession of the
lands, but that it was understood that everything would he
settled up when he came to Canada; and in another letter of
15th May, 1905, he says that when he came to Canada she
insisted upon being paid upon the basis of the $2,000 settle-
ment, and from this he endeavoured to recede, giving various
reasons about loss of the partnership property; but, as I pe-
gard the evidence, there had been a settlement long before
the time these excuses were being advanced, and Mary had
been entitled to be paid that money ever since she left Texas
in 1893.

The rentals received by defendant Mary for the 40 acres
amount during the period she has been collecting them tg
about the same sum as the interest on the $1,500 . -
at 5 per cent.,, and I therefore set the one off against the
other.

Plaintiff’s counsel urged that the Statute of Limitations
was an answer to the claim for the $1,500. I think not
It is not pleaded. The debt was owing in Texas, and there
is no evidence that there is any such statute there. Tt was
partnership funds left in the estate, and after letting defen-
dant Mary keep possession of the lands for 12 years or more,

P —  USCN.




HEATH v. HAMILTON STREET R. W. CO. 459

she probably thinking no claim would be made to them if she
made no further claim to the $1,500, and the equity of re-
demption in the lands being estimated at about the same
sum that was owing her, it would be a fraud if the statute
ran against the debt owing to her and not in her favour as
to possession.

1 think plaintiff Henry should have offered to pay de-
fendant Mary or have an account taken of the rents before
bringing this action, and that substantial success has been
with her. -

I therefore direct defendants to give up possession to
plaintiffs upon payment by Henry Spohn to Mary Spohn of
$1.500 together with her costs of defence, and, in default of
euch payment, I dismiss the action with' costs.

MagBEEg, J. MArcH 21sT, 1906-
TRIAL.
HEATH v. HAMILTON STREET R. W. CO.

Negligence—Ingjury-to Person Bicycling by Overtaking Street
Car—Unusual Position of Car—Speed—Defect in Fender
—Failure of Plaintiff to Look behind — Contributory
Negligence—Proximate Cause of Injury—Case for Jury
—Motion for Nonsuit.

Action by the widow of Arthur G. Heath to recover dam-
| ages for his death caused, as alleged, by the negligence of
t defendants.

i_ G. S. Kerr, Hamilton, and G. C. Thomson, Hamilton, for
. plaintiff. s
E. E. A. Du Vernet, for defendants.

: Mageg, J.:—At the conclusion of plaintiff’s case . . .
,‘ defendants moved for a nonsuit, and it was thereupon ar-
that the jury should assess the dafmages to which
‘ would be entitled in case the Court should be of
~ opinion that upon the facts appearing in plaintiff’s case there
~ was anything which could properly be submitted to the jury.
i ?b damages were assessed at $2,500. 5o
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Deceased was a member of the fire brigade in the employ-
ment of the corporation of the city of Hamilton, and, having
been on duty all night, was returning to his home at a few
minutes after 7 o’clock in the morning of 4th October, 1905,
on his bicycle, when the accident occurred. Before joining
the fire department he had been a patrol driver in the police
department of the city, and so was familiar with the city
streets and the operation of the cars. York street, upon
which the accident happened, was being repaired by the city,
the macadam being replaced by asphalt, and so it became
necessary for defendants to operate their cars on that street
in such a manner that these improvements could be made.
There are double tracks upon York street, and for some vears
it had been the established custom of defendants to use the
northerly track for all west bound cars, and the southerly
track for all cars travelling in an easterly direction; but for
some days before 4th October the southerly track alone had
been used. - . . No repairs had actually been commenced
on the block between Park and Bay streets. . . . The
deceased was bicycling westerly, and a short distance west
of Park street was riding on the “devil strip,” which was 4
feet 2 inches wide. A car was also travelling westerly, and
having crossed Park street, the motorman, observing deceased
same distance in front of this strip, shut off his power and
commenced sounding the gong. He says he also tightened
the brakes. The car, contrary to the usual custom, was
travelling on the southerly track. The motorman gave as his
reason for turning off the power and applying the brake that,
having seen the deceased turn from the northerly track from
behind a waggon also travelling westerly, he expected that
deceased would cross over to the south side of the roadway,
but deceased not doing so and continuing on the strip, the
motorman loosened the brakes, but did not again turn on
the power, and continued sounding the gong. The d
dotibtless hearing the gong and the car overtaking him, and
also no doubt supposing the car to be on the northerly t

-turned upon the southerly track when only a short distanee

in front of the car, and without turning his head to see
which track the car was on. The motorman said this was
done when the car was only 6 or 8 feet from him; that he
then reversed the controller; but the car overtook the de-
ceased, ran him down, and killed him. The motorman
said deceased was about 4 car lengths in front of him when he
first saw him; that deceased did net appear to think he was

NN v
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in any danger; that it was apparent, when deceased turned
out upon the south track, that he thought he was turning
into a place of safety; and that there was no appearance of
any recklessness in the way deceased was riding.

Samuel Woods stated that when deceased turned upon the
south track he was about 100 feet in front of the car, and
not 6 or 8 feet as the motorman said.

The city engineer said he had notified the superintendent
of defendants’ railway to put in the necessary “ turn-overs,”
that is, temporary switches, upon York street, while the
repairs were going on, and that by using these  turn-overs ”
short parts of the line could be “‘cut out.”

James Traynor, defendants’ track foreman, said he had
taken a temporary switch up to York street so that it could
be put in if the city engineer required it to be done, but
that the superintendent had not instructed him to put it
down. . . From Bay street easterly there were no
vnrmngs of any sort put up, nor were steps of any kind
taken by defendants to indicate that they were operating
their tracks from Bay street easterly otherwise than accord-
ing to their usual custom.

The track foreman stated that there was nothing to pre-
yent cross-over switches being put in, and it follows that,
had that course been taken, the block between Bay and Park
streets would not have been “cut out,” that the cars would
have been using the north track on the morning of the
accident, and so this fatality would probably have been
avoided. In making this observation, I am not overlooking
the fact that notice had been given to defendants’ officers
that the city workmen intended starting work on that par-
ticular block on the morning of the accident, but this does
not answer the argument - . . that work had not com-
menced on that block at the time of the accident, and when

intiff’s husband was killed there was no imperative neces-
sity for defendants operating their cars at the point in ques-
tion in an unusual manner. :

Complaint was made that the car was travelling at an
excessive rate of speed. The evidence upon this is somewhat
contradictory, some witnesses stating only 5 or 6 miles, while
others say much faster; and it was strongly urged for plain-
tiff that, as the car travelled 189 feet after the power was
turned off and the brakes tightened, then 89 feet after de-
ceased was struck, notwithstanding that then the power was
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reversed, and the body and bicycle acted as obstructions, im
all 278 feet, this was evidence of excessive speed, in any
event improper speed, at this point, and in the circumstances,
and having in view the fact of the car travelling upon the
southerly track.

It was also alleged that the fender was not in order. It
was so constructed that when the front came in contact with
any object, it would “trip,” that is, the front would fall
down upon the roadbed or rails. When it struck the bicycle
it did not ¢ trip.” The motorman stated that there was a
rod by means of which he could ¢ trip” the fender, but that
he had no time to do so; that the reason the fender did not
trip was that it struck the bicycle at an angle, the wheel
then going over and partly under the fender. Its tripping
could not let it down to the roadbed. The fenders are con-
structed so that they fold up and are attached to both ends
of the cars, so that they can be operated in either direction.
Other witnesses stated that deceased was wheeling directly
in front of the car, so that the fender could not have struck
the wheel in the manner stated by the motorman. 2

Defendants’ counsel contended that . . . the causa
causans was the negligence of deceased in turning in front
of the moving car without looking to see which track the car
was travelling upon, and it became the duty of the Court
to withdraw the case from the jury. . . . No case was
cited, nor have I been able to find one, where the rule was
applied upon facts at all similar to those in this case. P~

The practice of nonsuiting in cases of contributory negli-
gence is to be limited to cases where it is plain and indis-
putable that the accident would not have occurred but for
plaintif’s own want of proper care. . . . Scriver v
Lowe, 32 0. R. 290, following Brown v. Great Western R.
Wa'Co. 62 ThD. N.'8:2622:

The established practice of the Court is that actions of
this class shall be tried by a jury, and so long as that prac-
tice obtains, I do not think the rights of plaintiff should he
encroached upon by the Court, and, unless the J udge can
say that upon no reasonable view of the evidence could negli-
gence be inferred, the jury should be left to say whether
from the particular facts before them it should be inferred.

I think, in the absence of any notice or warning to the
contrary, the deceased might reasonably be said to have
had the right fo expect that defendants were operating their
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ears as they had for years been accustomed to do, and that
in turning over to the south track he was relying upon the
established custom of defendants in running their west-
bound cars on the northerly track, and that in so doing
he supposed he was avoiding instead of encountering danger.
Of course, defendants had the legal right to use the south
track as they were doing, but the question is whether they
ean, in these circumstances, apply against plaintiff the prin-
eiples laid down in such cases as Danger v. London Street
R. W. Co., 30 O. R. 493, and O’Hearn v. Town of Port
Arthur, 4 0. L. R. 209, 1 0. W. R. 373.

I am not intending to say that defendants must neces-
sarily be considered guilty of negligence in merely running
a car in an opposite direction to which it had been usual
to run it upon the south track; and possibly, if that fact
stood alone as the charge of negligence, defendants’ motion
should be granted, but plaintiff alleges and proves facts con-
nected with the operation of the car by the motorman,
which, in conjunction with the unusual running of the car,
make it, in my view, impossible to nonsuit. :

I think if the jury accepted the statement made by those
witnesses not in defendants’ employment, where they con-
flicted with those in the employment of defendants, that
there was evidence upon which they could well found a ver-
dict for plaintiff. . . - .

[Balfour v. Toronto R. W. Co., 5 0. L. R. 735, 32 8. C.
R. 239, and Gallinger v. Toronto R. W. Co., 8 O. L. R. 698,
4 0. W. R. 522, distinguished.]

Judgment for plaintiff for $2,500 and costs.

Boyp, C. MarcH 22xD, 1906. °
WEEKLY COURT.

STONE v. BROOKS.

Jllegal Distress—Damages—TViolation of Agreement for Sus-

ion—T'respass—Measure of Damages — Seizure and

Sale of Stock of Business — Goodwill, Allowance for—
Chattel Mortgage.

Appeal by defendant from report of a referee upon a
reference to assess damages in an action for wrongfully dis-

training and selling when no rent was due, and also for
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wrengfully seizing amd selling goods mortgaged by plaintiff
to defendant at a time when defendant had no right to seize
under the terms of the mortgage. The facts appear in the
Judgment of the Court of Appeal, 3 0. W. R. 527, directing
a new trial. At the second trial the reference was directed.
The referee assessed plaintiff’s damages at $1,548.94. Plain-
tiff moved for judgment on the report.

J. E. Jones, for defendant.
J. MacGregor, for plaintiff.

Bovp, C.:— . . . All the evidence abundantly sup-
ports the conclusion of the referee, upon the facts, that,
after the distress first made, there was a transaction between
the parties which had the effect of suspending the proceed-
ings until an opportunity was given of collecting the amount
from the payment of accounts handed over, which would fall
due on 1st March. The parties had been at variance as to
what was really due in respect of rent—arising from the un-
certainty in appropriating payments as between rent and
payment on a chattel mortgage—but about 13th Fel
its was agreed that the balance due was $162 on all accoun
and that certain accounts, known to be good, to the value of
$162, should be assigned to the landlord, on payment of
which, when they should become due on 1lst March, all
claim was to be satisfied in respect of which the seizure had
been made. There was a stay of proceedings agreed on till
1st March, and the right secured by contract to satisfy the
rent . . . on the faith of which these accounts were
assigned. All these accounts were afterwards collected in
full at the instance of the landlord, and, though he says
only $70 reached his hands, that is not to be blamed on f)lain-
tiff. This is well proved by the writings and by parol, and
a violation of this agreement amounted to a trespass by the
landlord : Giles v. Spencer, 3 C. B. N. S. 245; Palmer vy,
Bradbury, [1899] 2 Q. B. 405.

Plaintiff’s right to damages arose and is to he measured
by the actual value of the goods, less the contra account for
rent and chattel mortgage. Upon this value the evidence is
very meagre, but it seems to me that the referee has erreq
in charging the amount of plaintiff’s business as g going
concern, including what was the goodwill. The referee has
alllowed as for value of goods bought from defendant, $2,500,

A r—
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by plaintiff afterwards, $1,300, in all $3.800.

deduct from the damages allowed by the referee
the goodwill. That was not sold, and it re-
with the tenant for the remainder of his term had he
to remain in the premises and carry on the business.
' mt the damages on this head are too remote, and
‘not be charged upon defendant. The net result is
the referee’s ultimate figure of $1,548.94, as the
f recovery, should be deducted $900, leaving in
favour $648.94. The costs before the referee have
increased by this inquiry as to the goodwill, but
be no costs of appeal from his report

MARcH 228D, 1906.

TRIAL.
TLTON STEAMBOAT CO. v. MACKAY.

Watercourses—Navigable Waters—Hamilton Bay

Grant of Wharf on one Side of Slip—Deroga-
from Grant—Use of Slip so as to Prevent Access to
‘—Evidence of Mode of User at Time of Grant—
sibility—Injunction.

for an injunction to restrain defendants from
rtain slip at the foot of James street, in Hamilton,
iy that might derogale from a grant made by de-
to plmntlﬁs on 29th November, 1888, of a wharf
rly side of the slip, the waters of which formed
public navigable waters of Hamilton bay.

epley, K.C., and E. H. Ambrose, Hamilton, for

esbitt, K.C., and J. G. Gauld, Hamilton, for



\

466 THE ONTARIO WEEKLY REPORTER.

MABEE, J.:—The facts are not in dispute. Prior to the
purchase of the wharf by plaintiffs from defendants, the
former had been using the slip for the purpose of bringing
their boats up to the easterly wharf, under an agreement
with defendants, dated 28th December, 1887, and in speak-
ing of the condition of matters at and prior to the pur-
chase, and as to what plaintiffs were expecting to obtain by
their purchase, one of the defendants says he knew plaintiffs
were intending to run the “ Modjeska” and “ Macassa” in
1889 that they had never used anything but the slip prior
to that time; that they were expecting to bring these boats
into the slip; and that at and prior to that time no boats
were or had been using the slip to approach defendants’
westerly dock that would interfere with plaintiffs using the
slip as they were expecting, and that could not lie side by
side with plaintiffs’ boats.

The boats operated by plaintiffs are the same that the
defendants speak of, and the user by plaintiffs of the slip and
of their premises has in no way changed since the purchase,
Defendants, however, assert the right to use the waters of
the slip to bring large freighters up to their westerly d
the beam of these boats being such that if plaintiffs’ boats
happen to be in the slip when these large boats enter, the
former cannot get out, and it has frequently occurred that
one of plaintiffs’ boats would arrive at the mouth of the slip
with a load of passengers and be unable to enter or reach
her accustomed landing place on account of some large boat
lying at defendants’ wharf. This state of affairs has createq
much trouble and inconvenience to plaintiffs, and, no doubt,
if relief is granted to them, it will cause much loss to de-
fendants.

The deed of conveyance to plaintiffs simply defines by
metes and bounds the property conveyed, and apparently
covers the entire frontage along the easterly side of the slip;
there are no reservations, nor does the conveyance vover any
portion of the land lying beneath the -waters of the slip.
It was stated that during the negotiations for the purchase
plaintiffs wished some clause inserted in the conveyance
giving them the exclusive right to use the waters of the
slip, and that defendants refused {o concede this. T do not,
however, regard this as material in considering the question
involved, which appears to me to be simply whether any
user of the slip by defendants in a way that interferes with

o
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the use and enjoyment of it as an approach to plaintiffs’
wharf as it existed at the time of the deed, and as defend-
ants knew plaintiffs expected to continue, is a derogation
from defendants’ grant.

Defendants contended that plaintiffs could use the south-
erly end of the wharf when large steamers were in the slip,
and not bring their boat into the slip at all, but the plans
ghew the water to be much shallower there; the place is
more exposed, and, as the coal is stored at the southerly end
of their wharf, it is apparent that any interference with the
mode and system adopted by plaintiffs in operating their
boats, and handling their passengers and freight, would cause
them serious loss and inconvenience.

It was contended for defendants that because the waters
of the slip were public and navigable, ths ordinary rules of
law that would be applicable if the slip were the property of
defendants, or within their control, did not apply, but no
aunthority was cited for that contention. Defendants, as the
owners of the westerly wharf, would have all the rights in-
cident to riparian proprietors adjacent to navigable waters,
and, in the absence of anything to the contrary, their exer-
cise of those riparian rights could not be encroached upon
or interfered with; but I know of nothing to prevent a ripar-
jan proprietor from entirely divesting himself of the riparian
rights incident to his property, or limiting those rights, no
matter whether the property is situate upon public navigable
waters or upon waters that are not public and navigable.
The right of access to defendants’ westerly wharf at the time
of the conveyance was theirs and theirs only, and existed
solely because the wharf property was contiguous to the
waters of the slip, and where, as here, a man owns proper-
ties upon either side of a common ‘approach, no matter
whether the waters form part of a lake or bay and are public
and navigable, I think the sale of one, and conveyance with-
out limitation or reservation, prevents the use of the waters
of the slip, as incident to the property retained, in any way
that interferes with the use that was being made of the slip,
as incident to the property purchased, at the time of such
purchase. :

There wharves are both private property, and no boat
eoming into the slip can use them for landing without the
consent of the owners, and if boats should tie up at defend-
ants’ wharf without their permission, they would have the
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right to cut them adrift without being iiable for damages ;
so defendants, being owners of the westerly wharf, and it
being under their entire control, can prevent the use of that
wharf by any boats of a class so large that would interfere
with that use of the waters of the slip that it was intended
plaintiffs should have.

I am not overlooking the fact that, as appears by the
map, the northerly boundary or terminus of James street
comes down to the water at the southerly end of the slip,
and that it is said to be the law that, where a public high-
way is laid out to navigable waters, the termination of sueh
highway is presumed, as an incident to such highway, to be
a public landing place. This may be so in this case. The
evidence does not shew what in the way of street terming-
tion or wharf exists at the junction of the street and slip.
There may be, and perhaps is, a public right to come up
the waters of the slip to the foot of the street and there land.
If such right does, however, exist, it does not affect the posi-
tion of the parties or their rights in this litigation.

The right contended for by plaintiffs is, strictly speak-
ing, not an easement connected with the wharf purchased
by them, but a right to use the waters of the slip as the ap-
proach to their wharf in the manner and to the same ex-
tent as used by them under the former agreement between
the parties, and as they used these waters at the time of the
sale by defendants to plaintiffs of ihe easterly wharf,

The authorities establish that evidence is admissible to
shew the mode of enjoyment of the property at the time
of the conveyance and of its then state and condition ; and
I'am of opinion that the user of the slip as contended for
by defendants is a derogation from their grant of 29th No-
vember, 1888, and that plaintiffs are entitled to an injune-
tion restraining defendants from using or permitting fo be
used the waters of the slip as an approach to the westerly
wharf in any manner that interferes with the use by plain-
tiffs of the waters of the slip as an approach to the east-
erly wharf, as such use existed at and prior to the date of
the grant.

Plaintiffs will have costs of action.

See Hall v. Lund, 1 H. & C. 676; Munn v. linois, 94
U. 8. 113; Dutton v. Strong, 1 Black 23; Harrington v,

Edwards, 17 Wis, 586; Suffield v. Brown, 4 De G. J. & 3 4
184.

:
!
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MABEE, J. MAaRCH 22ND, 1906.
TRIAL.

MALDEN R. C. SEPARATE SCHOOL (NO. 34)
TRUSTEES v. MARTIN.

Scphrate Schools—Formation of Union School Section—De-
fective Proceedings—Declaration that School not Legally
Established—Injunction.

Action by the trustees of Roman Catholic separate school
section No. 3 (a) in the township of Malden against de-
fendants, as trustees of an alleged separate school known as
union Roman Catholic separate school No. 7 for the town-
ships of Malden and Anderdon, for a declaration that cer-
fain notices given and steps taken for the formation of the
Jast mentioned school were null and void; that defendants
had no authority to establish and maintain their school at
the expense in whole or in part of supporters of the school
in plaintiffs’ section; for an injunction, &e.

A. H. Clarke, K.C., for plaintiffs.
F. A. Hough, Amherstburg, for defendants.

MaBgE, J.:—The school of which plaintiffs are trustees
was formed as the result of a meeting held on 14th Novem-
ber, 1874; a school house was built; and the scheme has
been in operation ever since. The persons who formed this
school were resident in public school section No. 3, as defined
by a by-law of the township of Malden passed on 27th No-
vember, 1871, the limits of the section being fully set out in
that by-law.

Certain separate school supporters in Malden resident in
the above section and in the adjoining township of Ander-
don took steps to form a union separate school in 1905, and
it is the validity of those proceedings that are now in dis-
pute, plaintiffs alleging that the establishment of this last
mentioned school will either compel them to abandon the
maintenance of their school or double the taxes of those who
support it. This, however, is immaterial, as, if the estab-
lishment of the school of which defendants are trustees is
Jegal, there is an end of the question involved in this action.
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A number of objections were taken to the various notices,
calling of meetings, and process of organization of the school
represented by defendants’ trustees; but, in the view I take
of the matter, it is necessary to consider one only of these
objections.

Proceedings were taken under R. S. 0. 1897 ch. 294, sec.
21, which provides that not less than 5 frecholders or house
holders and heads of families resident within any school see-
tion may convene a public meeting of persons desiring to
establish a separate school for Roman Catholics in such school
section. The mode of procedure adopted was to form a union
separate school section, and, without considering whether
that is contemplated by the Act, or whether the proper course
to pursue would not have been to form independent
schools in Malden and Anderdon, and then take the
provided by sec. 29 to form them into a union section, it
appears that there were 5 persons in the township of 'Malden
who were householders or freeholders and heads of families,
within sec. 21, who were in favour of the establishment of
+ this school and who convened the meeting. It is contended
by plaintiffs that 4 only of those persons were resident with-.
in school section No. 3, and that sec. 21 not being complied
with, as the initial step in the matter, everything that fol-
lowed was a nullity.

The by-law of 27th November, 1871, was amended by by-
law No. 271 of the township of Malden, passed on 30th
March, 1891, which purports to be a by-law to divide school
section No. 2, Malden, info two sections, and it then, by its
enacting clause, divides section No. 2 into 2 sections, to be
thereafter known as section 2 and section 3, and the various
township lots and parts of lots forming each of these sec-
tions, Nos. 2 and 3, are specifically mentioned and set forth
in the by-laws, and lot No. 43 is designated as forming parg
of school section No. 3. This by-law, read in conjunction
with that of 27th November, 1871, establishes two No. 3 sec-
tions, with the boundaries of each all clearly defined, ang
~one of the 5 persons moving for the establishment of the new
separate school lives on lot 43, and thus 4 are heads of fam-
ilies in what may be called old section No. 3 or 3 (A), and
one in new section 3 or 3 (B); and so there are not 5
sons from the same section moving in the matter,

It was strongly urged for defendants that there were not-
two No. 3 sections: but the by-laws clearly shew that there
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are, and that, prior to by-law No. 271, lot 43 was in school

section No. 2, and does not now and never did form part

of section 3, within which the other 4 heads of families re-

side.

It was also urged for defendants that, as the steps taken

by the residents in Anderdon seemed to be regular, there

was a corporation under the Act, of which defendants were
trustees, quite apart from anything done by the residents of

Malden, and the separate school supporters who fell within

sec. 44 of the Act, must support this school, and they formed

the ratepayers whose support was in dispute. This is by

no means clear from the steps taken; the whole scheme was

a joint one from the beginning, as all the persons living in

botih Malden and Anderdon in the area in question, and who

! wished the school formed, signed an agreement to become
of the same, if a union school was established,
i and, in my judgment, no valid union scheol was established.

Plaintiffs are entitled to a declaration that defendants
have no authority to maintain their school at the expense,
in whole or in part, of the supporters of the school repre-
sented by plaintiffs, and to an injunction restraining defend-

 ants from interfering in any way with the said school or the
. supporters thereof as such.

As defendants are not to blame for the error of the town-
ship officers who created confusion by establishing two sec-
tions known as No. 3 in the township, there will be no costs
of the action.

Marcu 228D, 1906.
DIVISIONAL COURT.

Re HARSHA.

Bztradition—Warrant of Commitment—Form—DPersons to
whom Addressed—Forgery—Statement of Offence in
Warrant—Intent to Defraud—Proof that Offence Charged

 is a Crime in Foreign Country—Complaint—Information

and Belicf. %

Appeal by prisoner from order of Bovp, C., ante 398,
refusing motion for a writ of habeas corpus.
J. B. Mackenzie, for the prisoner.

J. W. Curry, K.C., for the United States Government.

- Tue Courr (Murock, C.J., Axeuw, J., Cuute, J.),
- dismissed the appeal. ‘
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Boybp, (. MARCH 23RD, 1906.

CHAMBERS.

IMPERITAL PAPER MILLS OF CANADA v. McDONALD.

Parties—Motion to Add Defendant — Replevin — Counter-
claim—Third Party Procedure—Rules of Court.

Appeal by John Gray from order of Master in Chambers
(ante 412) refusing a motion to add the appellant as a de-
fendant, and appeal by defendants from the Master’s order

- allowing plaintiffs to replevy the horses the conversion of

which by defendants was alleged by plaintiffs in the action.
J. B. Clarke, K. C., for John Gray.
J. W. McCullough, for defendants,

Frank Ford, for plaintiffs.

Boyp, C.:—The question of pleading and parties falls
more nearly within the rule laid down in Norris v, Beazley,
? C. P. D. 80, than the ruling relied on in Montgomery V.
Foy, [1895] 2 Q. B. 321. The former cass decides that when
& plaintiff, acting within his right, brings an action against
one defendant for a distinct cause of action, it is not for the
defendant to bring in another defendant against the opposi-
tion of plaintiff—one against whom plaintiff makes no claim,
but who is sought to be added for the convenience of the
original defendant. There must be a very clear and g very
strong case made, to induce the Court to introduce a new
defendant against whom the plaintiff does not wish to pro-
ceed, and whose presence is not necessary to determine the
matters involved in the action as constituted between the
original parties: see per Coleridge, I.. C. J., 2 (. P. D. at
p. 84. LR

[ Reference to McCheane v. Gyles, [1902] 1 Ch. 911, anq
discussion of Montgomery v. Foy.]

Here the action is tort against the immediate wrongdoers ;
they may or may not have redress against the man Gray who
gave them the horses, but that is a matter hetween them,
for which the Master has provided by the order in appeal,
The whole issue is whether the horses belong to plaintiffs, or
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them do so. The presence of Gray is not neces-
ble final adjudication to be made in this contro-
d on the other alternative of the Rule 206 (%)

not to have been joined, because any wrongdoer
1 separately at the option of the plaintiff aggrieved.

v. Heise, 11 P. R. 47.] 5

affirm the Master as to joinder of parties and as
to replevy with costs in cause to plaintiff.

. MARCH 23rD, 1906.

WEEKLY COURT.
Re WILKIE.

tion—Bequest to “ my Family "—Exclusion
of Children of Deceased Child.

on by the National Trust Company, administrators
he will annexed of the estate of Isabella Wilkie, de-
summary order ascertaining the persons entitled
the estate of the deceased, directing that Alex-
e, one of the sons of the testatrix, an absentee,
ted by the other parties in the same interest, al-
administrators to pay into Court any moneys to
absentee might be found entitled, and in the event
determined that the infant children of George

ed, one of the sons of the testatrix, were en-

w

gd
share in the estate, allowing the administrators to
shares into Court. :

1 in question the testatrix made certain specific
and then directed that “ what money remains to be
led amongst my family.”

children of the testatrix survived her, and one
. Wilkie, predeceased her, dymng howe}rer after
~will, and leaving 3 infant children.

VIL 0.W.R. 0. 11—32
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R. C. H. Cassels, for the administrators and the children
of the testatrix.

- F. W. Harcourt, for the infant children of George Wilkie,
deceased. »

Boyp, C.:—The construction of this will as to the phrase
“what money remains to be equally divided amongst my
family  is covered completely by authority. The gift to “ my
family” means, in the absence of any context (as here),
children, and is a gift to a class. By this Tule before the
Wills Act, and not disturbed by it, one member of the class
who dies before the testator disappears from the family, and
the surviving children take all, to the exclusion of children
of the deceased member. So that the residue here goes
equally to the surviving sons and daughters: Re Harvey,
. [1893] 1 Ch. 567, and In re Clark, 8 O.L.R.599,40. W.

R. 414

Pay share of absentee into Court.
Costs out of estate.

Bovyp, C. MarcH 23rD, 1906,

WEEKLY COURT.
GIBSON v. GARDNER.

Account—Reference—Ezecutor—Stated Account—Audit
Surrogate Judge—Consent Judgment — Re-opening Ae.
count.

Appeal by plaintiff from ruling of Master in Ordinary in
course of a reference under a consent judgment to take the
accounts of defendant Gardner as executor. The Master
certified that he had adopted the result of an accounting bhe-
fore a Surrogate Court Judge up to the time of suech
accounting.

F. Arnoldi, K.C., for plaintiff.
A. H. Marsh, K.C., for defendant Gardner,

F. W. Harcourt, for defendant Vera Burdett Gibson, an
infant. y

i
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Boyp, C.:—The settled practice appears now to be in
England as it has long been established here under the Gen-
eral Orders (now Con. Rules 665, 666, 667), that under a

t or order to account the Master may inquire into,
adjudge, and report upon settled accounts—and this whether
the judgment is by consent or otherwise, and whether the
matter be referred to in the pleadings or not. That con-
wenient practice, recognized in Newen v. Wetten, 31 Beav.
315, is firmly grounded by the Court of Appeal in Holgate
. . . -27 Ch. D. 111 and 28 Ch. D. 111. :
Edinburgh Life Assurance Co. v. Allen, 23 Gr. 230, which
has been followed without question ever since.

‘But it 1s said that this prior investigation of the estate
accounts before the Surrogate Judge of the locality is not a
matter of settled or stated account, but is rather to be treated
as res judicata, which should be set up in the pleadings. R.
S. 0. 1897 ch. 59, sec. 72, is this, that the account of the
dealing of the executor with the estate being filed and ap-
= of by the Judge shall be binding upon any person
- notified and attending on the proceedings in any subsequent
investigation of the account in the High Court—except in so
far as mistake or fraud is shewn in the account so approved.
This investigation is substantially an auditing of the ac-
counts, and it was so treated in Re Russell, 8 0. L. R. 481,
3 0. W. R. 926. It is just the sort of examination and ap-

of accounts that was dealt with in the English case
eited in 27 and 28 Ch. D., where the audit was by an officer
_ appointed under the rules of a benefit society.

Appeal dismissed with costs.
MARCH 23RrD. 1906.
DIVISIONAL COURT.
CAMPBELL v. CROIL.

Mortgage—~Sale—Purchase Money—Default — Deficiency—
Money in Court — Payment out — Creditors of Partner-

ship.
Appeal by defendant Croil from ordsr of Brirron, J

.y

.
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ante 379, affirming order of Master in Chambers, 6 O. W. R.
933, directing distribution of fund in Court.

G. A. Stiles, Cornwall, for appellant.
E. C. Cattanach, for defendant McCullough.
W. E. Middleton, for plaintiff.

Tue Courr (Murock, C.J., AxeuiN, J., Crure, J.),
dismissed the appeal with costs, but without prejudice to any
action which any creditor of the firm of Croil & McCullough
may be advised to bring.

ANcLIN, J. MARCH 24TH, 1906.
TRIAL.

ROBERTSON v. NORTHERN NAVIGATION CO.

Master and Servant—Contract of Hiring—Breach—ng.
ful Dismissal—Attempted Alteration in Term»s—Ju.gtiﬂ
cation for Dismissal—Damages — Lack of Promptitude
in Seeking other Employment—Impossibility of Performe
ance of Contract—Destruction of Ship for which Plaime
tiff’s Services were Engaged.

Action for damages for wrongful dismissal of plaintiff
from the employment of defendants as chief engineer of the
steamer “ City of Collingwood.” Plaintiff alleged that he
had been employed by defendants in and before 1904, and
had been engaged by them for 1905, but that they refused
to carry out their contract.

A. G. MacKay, K.C., for plaintiff,
W. Nesbitt, K.C., and Britton Osler, for defendants.

ANGLIN, J.:—. . . In 1904 plaintiff was first
by written contract at a salary of $900 for the season. In

the previous year his salary had been the same, and his staff
had consisted of a second engineer, 4 firemen, and an oiler,

Plaintiff demurring to this, negotiations ensued between him~

self and the manager. Finally plaintiff proposed that “if
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defendants would increase his salary from $900 to $1,000, he
would agree to run the boat with 4 firemen and without an
oiler.” This was assented to by defendants’ manager, Mr.
Gildersleeve, who states that the written contract was not
abrogated, but that defendants agreed to give plaintiff $100
a= a bonus for 1904, in consideration of his dispensing with

the oiler.

1 find as a fact that the contract at $900 was rescinded
and abandoned, and a new oral contract made, by which
plaintiff was for the season of 1904 to receive a salary of
$1,000 (not $900 plus a bonus of $100), end that a term of
this contract was that plaintiff should have 4 firemen in his
department, in licu of 4 firemen and an oiler as theretofore.

In January, 1905, defendants offered plaintiff another
steamer, but, upon his expressing a preference “ to go on the
¢ Collingwood ° again on the same terms as last season,” he
was advised by letter of 21st January that « as you have made
a choice of the ¢ Collingwood * you are booked for her on the
same terms as last year.”

By letter, which he received about 1st March at Cleve-
jand, plaintiff was for the first time informed by defendants
that “ we only intend to carry 3 firemea on the ‘ Colling-
wood.” ” Plaintifi, intending to be in Collingwood early in
March, did not write in answer to this ietter. He reached
Collingwood on 21st March and had some discussion with the
manager about the proposed reduction in the number of fire-
men. Alterations in the method of handling ashes and in
the appliances for opening and closing th: boiler valves were

ted by the manager with a view to rendering the ser-
yices of a fourth fireman unnecessary. Plaintiff thought that
these changes would not be satisfactory, and insisted upon his
econtractual right to have 4 firemen. The manager insisted
upon plaintiff undertaking to work with 3 firemen, and, upon
his final refusal to do so, informed him that his * contract
was cancelled.” 1 find that this cancellation by the manager
was solely because of plaintiff insisting upon his right to have
4 firemen for the season of 1905, as he had in 1904. It was
suggested that a refusal of plaintiff to promise to report to the
captain for inspection of his department, as demanded by the

r, amounted to insubordination justifying his dis-
missal. I find that when this question came up in b
1904, the manager, tacitly if not expressly, acquiesced in
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plaintiff’s view that it was unnecessary, if not undesirable,
that such a report should be made. I further find that noth-
ing was said upon this point when plaintifl was engaged for
1905, and that, when it was casually meationed in the con-
versation of 21st March, the manager expressly waived it,
saying, “ We’ll let that go.” There was nothing in this al-
leged insubordination to justify defendants in cancelling
plaintiff’s engagement.

I therefore hold that defendants wrongfully dismissed
plaintiff on 21st March, 1905, in breach of their contract to
employ him for the ensuing season of navigation.

If it were necessary to consider the attitude of plain-
tiff, apart from an express contract as to the number of
firemen to be furnished him, I might hesitate—in all the cip
cumstances, and especially in view of what had taken place
In 1904 in regard to the number of men to be employed in
the engineer’s department—to hold that the demand of the
manager that the boat should be operated with 3 firemen was
of such a character that refusal by plaintiff to accede to it
would justify his dismissal. The failure of the manager to
communicate this very important proposed change to the
engineer when engaging him in J anuary, wholly unexplained
as it is, was, in the circumstances, [ think, unfair, and would
go far to justify plaintiff’s refusal to accede to it 2 months
later, when he was very much at the mercy of defendants for
the season of 1905. But the express term of plaintiff’s cope
tract renders it unnecessary to pass upon this aspect of the
case.

It remains to consider the quantum of damages recover-
able. Plaintiff, after crediting moneys earned from various
sources, now claims $569.31. :

Defendants urge that had plaintiff acted promptly upon
receipt of their letter notifying him of the proposed cha
in the number of firemen, he could have obtained other em-
ployment and would have sustained no damage. When plain-
tiff received this letter he was in Cleveland. He intended pe-
turning home in a short time, and was in fact in Colling-
wood on 21st March. There is much to explain and excuge
his failure to answer this letter. His course was by no means
unreasonable. Moreover, he was not obliged to anticipate
that defendants would adhere to their avowed intention te
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reduce the number of firemen when confronted with his de-
termination to insist upon his contractual rights and advised
“of his views as to the requirements of his department.
- Neither could T find upon the evidence that after his return
from Cleveland plaintiff could have done better for himself
or in ease of defendants than he has done since 21st March,
1905.

Then again defendants urge that plaintiff, a month before
the close of navigation, left employment which he obtained.
Upon plaintiff’s evidence, the only evidence upon the point—
which I fully accept—I find that he was justified in relin-
quishing that employment when he did.

Finally it is contended by Mr. Nesbitt that because the
steamer “ Collingwood ” was burned on 19th June, 1905, the
case must be viewed as if plaintiff’s engagement by defen-
dants had been for a period terminating with that day.
Though for the purposes of this action it was admitted, after
the evidence had been closed, that the steamer was in fact
burned, there is no admission as to the cause of the fire, or
that its occurrence is not ascribable to any default of defen-

- dants, or that had plaintiff been in charge of the engineer’s

department with a staff of 4 firemen, the steamer would have
been destroyed as it was. Not only is no such matter pleaded
by defendants—which, perhaps, is not strictly necessary—but
there is not anything in evidence bearing upon it, as there
might well have been had the pleadings or any evidence
offered by defendants indicated that they intended to rely
_upon it. It would be most unfair to plaintiff to conclude
anything against him in this action,upon these matters, the
onus being on defendants, seeking to set up the destruction
of the steamer, at a date subsequent to the breach of contract,
in mitigation of damages, at least to prove that that event
happened without any default upon their part. Assuming
_plaintif’s contract to be one in which the continued existence
of the “ Collingwood ” as a steamer should be deemed a con-
dition of the continuance of the obligation of the parties,
the distinct breach by defendants, long before the burning
of the steamer, and the non-exclusion of default of defen-
dants in connection with such burning, clearly distinguish the
present case from Ellis v. Midland R. W. Co., 7 A. R. 464,
Nicholl v. Ashton, [1901] 2 K. B. 126, Kell v. Henry, [1903]
2 K. B. 740, and Chandler v. Webster, [1904] 1 K. B. 493,
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cited by Mr. Nesbitt, which all rest upon the well kne
trine enunciated in Taylor v. Caldwell, 3 B. & S. 826, 8
1 find no authority for the proposition that, upon pi
mere impossibility of performance arising after breach
employer, the servant would be, without more, and
~absence of any evidence that such impossibility had oe
without default of the employer, restricted in his reco
such damages as he would be entitled to recover had hi
gagement been for a period terminating simultaneous
such impossibility happening. In my opinion, the qu
of damages recoverable is not so restricted.

I therefore find plaintiff entitled to judgment,
assess his damages at. $550.69.

=
:

- If defendants’ contention as to the burning of the
were to prevail, I would assess plaintiff’s damages at




