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cf fllt<L fi ît' /Juîd(pp ,b~Iu /i
1Assigqne d-etn 1,ult 0 t 1?f fOC li'Orl' (irg on/) , Land!

- Owever "-,Sncî esso(r i/l -('onstru ltjn of _,It.

Appeal byý de'f' -dn ro îdttet JIAude (if (u
i uof Peorth,. in favour of ;~itIlf It w 'lerf Iite- otts

haiýtf (j lot Il 19 i te lOt onesio 0tf VlIiee. i an a4tction
Lru1iýht taj al do(i(1hd '[ta m a .tt !~ 15 oil ihe fax
iflj for Il-'- %%;I- fl ehagl ttpm ie 11I. s 'T1w plain-

tiff'ý Ildecri t'ile ha:il. il aperdngeti opur-
for 1crta1in \VOrk- utider, t01, i-îî ï naliao oil

a rfrcnce urdor lu' )itlte attd ~Vtrot~sA Th le
omgilnee(r proceeded to hadve the ordoebtne, andi
ih tut wa. ehargediii ainthe propert v 1,v re0>oI ut (i
Cf vojidtd2t oene,1905,. whehdrc ldf

amuitt h lae on tîe ro0îl. Iu~qn li 1'10.-
pI.ifiýti«urh-ld thl roeiam ei an reeeipled l:ax

ha!I' for 1904.

E. 8de rih .. o eedns

J!, . flheiituStratford, for plaiittifT

V ., il. IIV R 1. NO. il1-29



4% ,THE (YNTAkI AVEL REPO'RTER.

TlIc judiiwn )I thu ( ourtl MISR DITII, ('.J.,Baro,

ctfrorn thati ofi the Judge fromt whosc judgnîent ýte ap-
peli. rogt a'S to the importanlit que11tionl (f nîunclq>al

Iawý %hich airISes in this action.
Vuart. unaiibbe to, adopt the COn4rudIltiun lac Ille~

ugeupion tliu provLsions of the Ditche', and Watercour.
Act, %iihI led to his deternîining that d.ednswere not
entidl to a charge upon the land of plaLiniiil for Ilit ainount
paidi by thjem for the coit of the constructtion of adri
wicoh MaggLie Gatfonwlom plaîintif drestitie t,
ihe iand, m'as %y ii, ar iade uiider the AXct required t'

construct, andl whichi she failed to mke asý dlirected by the.
amard. ;mnd whieli wasý afterwards construetedi under the pro
visionsý of the, Aet byv a contractor to whiooi the wark bd,,
boeen let byý the enginieer.

Tlhe whlole Aut, and particularly the se-ctioni up)On whi h
the question arises, isvery badly drawn, and it is nuo Wonder
that opinion> shonuld differ as to thie proper construction to
b. given 10 it.

We are influenced( a good deal in comÎing io the on-
clsli wich we have reaclied by a conaideration ofte

ope and purpose of te Act, and the conSequencee, of giving
ffdto the argument of counsel for plaintiff, whieh pre

vailed in the Couirt below.
Tjhe Act prcwides for, the xnaking, of drains, whe*

simall nniber oif persons are inttreSted, and the cost dom
mot exceed $1,000.

it provides miachiner y for enabling a person who djekirff
to have a drain congtructed under the Act to bring thepro
visions of il into operation. Ail the persons Nvli ae in-
terestedl, and titrougli whose lande the drain is to p.a,,»
whose laiids aire beefte y it, are requiried (o be noitified.
If thev faau to agree as ta the construction of the drain -nd

the proportions in whiieh they' are Vo contribute tro its (,n
struectiolii, thei engineer o! the mnlie'iPalit 'Y is; ealled in. and
if, after hearingy th(, parties. lie dletermnines that the. dr&ir
.sholdq hv 1inade. his dut.v is Io ak an award pro-viding for
the -onstrucetioni of it, «and deterxuining the portions of it

wi re to lx, made by theo different owners, or thon e o
thern %lio hie determnines onght to he called upon to mn&
any part of it at their own expense.



WICAE P. TOIIL*NkSHIJ' OF ELLICE.

Il a il i, p j,ý ri.\ iJ'aï I to l~ mutn,, i 11i 1 i portion of ftin
d~~m a1Iottýd hînti À'Ilhîn the prsî limettît, it is pro-

iidýI thai tht' eg nei îay after certaiin 'inî'n\r, Seps
hLq 104e1! taLn iet %' ork, andi whucn il 7t- fiiP t ont-

1#14uei the çlitý i> caist Uponi hün~ of t'niŽi l- ut oin-
pi-ci i;, Iu IosI oi' it, tht' anijouit, whichi thec por-(li who bas

dom.i) the or is en ilt' o he pai, and a- to the person
hble uI» that aminount. Th'ie statute dien casts upon the

munwi 1ahlt- ,%;ia pro\idei] for the' first tîne hv the
~~~ii o 9-t' ut ,l pavî-ng to the' person who lias~ tont'

thé work. asý e*rtIie the etîgineer. tii,, autounit to whit'h
b.- e eititl, ai a rt'nwdv over isg cIh ie iiuinicipal-
a', for liv. rc ryOf the amotînt wiei i h lias paid on

behalf Ilf ilh propertv ' owner, and lie question for tieeisioii
i, wba~t arý ilite righit, of' thec munieipauîry in respect of thte
_Um it i, -ieal i Ii mpo utuch cireuninstances Io pay.

~flIrughot tu Act the persons (coîîccrnedl are rt'ferred
ownrs-olietiie as " om^nt'r part' v ite award"-

an pri%1-1'Io iý mit' tha;t tht' nwnt'irs aret' l keep the drain
j. ~~i aeor il blite dIirectioeis of flit' tward, and for

nforing thai obligation;. anii iii these provisions the per-
_,osa cotiecrnedig airt' reft'rrel tIo eititer as oivner or owner pîart%
*the ilUilrd.

ii~~il apersi s that te legisiature !nust have nised the
;i ownr"asrnaning the owner l'or thet' ime beinig.

lit wi)uldl 1b, a) -,ctr;iÀrdinîarv' thing if, aflur the proceedinigs
i been iegui ur ilio Aet, and when the' arhitration was

procoedýIng,Ï ail owxlr., %vhoý hall been notified of the promed-
irig aiias ai parîv\ il) Lin, 'louid, by the conveyance of

Lia, land, ti Soillt'Aotit'r. per'oîi. t'elileuirely thepupet
fe whil'h theirl dîg 11;11 heeniîîtttd sud itiako it

u~wrvtobeiu tie ovo. Stili more ex\traordinarv woul
it b. if it were perînisýsibie, after the arhitration hadheî

b.dand iw a daIml henmatde, that lte property owner
iniglit pri,'t'nî the~ pa ' ient whieh lie had i lw < hilefauti

wdedil ncsrvthat fic iinunticipalitvý shouii inake be-
àmm r harge, on his land, hy cotmveviug, il, to, Soinebody

IrW and (Ill.e ht obliga;tion Io rest SIIItpl v as a inatter (,-f
foyIr brsl tw1hich ani ordînar'Y a0tion would lie, snd

th, burdiiiii4t 11wn tth înu ipalîty of payiig his debt, witli
'oIIy that reuned3il. for reovrlgte amioint paid.

The provisions of tht' statute (IL 'S. 0. 1897 eh. 9285)
whcian> the. IniOt material Ones to bweconsidered, are st-



7fIL <L~42AIU<J Il IVÂLI JeKPÙR1ER.

.a .îî i ... . ....

tif aurri îd~npiîiiti h r u.n lcnx

l1 S iai .. . .taeu .nu~î I .it t. .tr . e otp1td
ber îif r ihu iut land g4 n iii I, ii% Il il olt-uî U Vhe î.

f~~~prom an Ibu i'n riutttr t lie ,în ia ali thi, hfead

.. ee.l....... .e'~ ar . reon 0 ýI au .ît .'.t.r.u .m.uve, a

'Ii w g tomplttIi Iw ta t fit Iliile l ue X t w i

lerkl Illd ruaîh' al. fîIlttxx

tht'mateial ud t iuiîpluU'i Lle fli lrk' thar %% h pi

ruae iiauurane il tl; Il t iro' tson .f nlu i)j-,tIe

\Vadot i'.Ir-e A t Ilid dahi tit'....... ail t.iq)f r),,. týr

189 flii clane.U........Ip..............uwli-u-rt if lt, 
4er de1mibe h1ýI -land gie (itng l row ui,; oroîerîe

adjudged() toprotsdlaiî ali I)i ler lrtunA

ofThei san(i, joi waI I usqînl prii hx1e ils t-oitue a

li iiii" iix t'onplitd tt'p ror-i !t :li1-1f l ,
tihti, toi ,iu i te sitl aot îtît. 01



.uu~ turîn et titb e il, pe loi huýrein nai-ned. and

uuI th vwut - wtbii tAi ilntpl i pou notice paŽ

tlm ~ ~ ~ ~ 'ý Iwn- fu hd te aet irex i hable, the Countîýl

upon he t~1ettr~ ro aik the sta i i htuo t

~ s ehage agaîi-t l aund, andi 'mil1le ttlx2 t i

ýn upon i itt 11he ! -ran l01-1- ,et lo-ttîti br ils iess

d*~~tilt ut mtng n t ie e tutitic)oti)t (,.t. tl ie i ,in o

J tllhae ('11- er t aut tlit! ittotu a 1l wîr t' ai

WMlî a charge aau-t iiis land,"t iieorl lu ýiand

T.t &utne dîfliý îit , butil hex taniiot ltieaui bis ltdý g1eneri-

ai1v andi lw 114V er w lme; Otua W onu!i an e'tiOO!'-

dmrarv- prox -~oat it î-s imJîos-îîle to a,! pi tiîat vîen.
meaii "e thî -' whe l' -i1lii i ) x rsin [- llt'd

w:tlî r~gau i lI n. thr'Uiis laet tuei(t li tlie por-nu
»jddul. liih - iii 1lutýlii int C iuai eeie Uuad-

~~n ~JJç Jh , ir- letli'athag gi~ i. ad'u neati-
lu bi uue chrgeagaîiî-t tlu lanf tlluonr

an: mwr a- uhailîîg 1w',)r fIrlte tituei beig," ilte ques-

hon ~oIed.beeanu,. so- retliîg tut 'e iii, uetîarge is

Ili, lueiaud'-, andil it uatters flot t1îat planiir ils flot the
cil tî 119) IIA&IC l e it.H

Tbe, view% We av akt as to, the prpe onstrucion to

10. <ý,ven If th'. %word nîi"îs supporttii 1,\ nnliatf wtts-

1, dIle~.î (1hef1,4 ile of 0u aitAî I[ ni to . TUown-

-bl olf Ashtcield. 2ii A. l". ?63i. 'F'lita ta- wî- tu cnvrs

of thys and, deal ig Mvlbti î 1ut tif Ii ie vis-la tif a -Iu(-

1j~ Jttstie: - Thtý phaitît Ift"' pi'-îi-b-Ori it wa, a- a1

J'rt', 10 1!ht award atiti h lainîiit a- ri- 1ssigul tîtini
bmis place. aud i- 1 iitii, la lueet'-drd o tuer, part v

tte tlt .ward, under-I tuel Act."
*he resit isý that, ilu our opiinuttu. defeuidani, \%ero rîght

in tAking Che position that the $1A7.' i;i t 1iîeiotî wtu a
puge xpon th ltnd of plaintiR. mud ti4i itetiti breore,



. -1, 1 'l \N 1 1 /'l(1> VEEKLY RLPuJ' 1'iRJ .

-H nr w ofa l i cîtî~a nt 1 a lny ý rt,~- n o

sios, nd har tht~ tIslu t irîdinîx iatI l\ý vi whoh
baxe 1. ptmiI n is atrdîmi . ld ~ ih rm h 1f ile ý

bniue stAr-~t iiemuim~t 1/ ord- MmiC 19.hh

chosu w devlrt fit wi, t' re f on110111 1h- t in Iîg.1
parx sumu~;I(. e ; 't<mttd 1,v be l oi. 1,1,, 1 rioni orm tfth'

1n tiz t gmmeu il recsd ion.iiltî o taju g in

IiAM I L'I'<'\ Ml IAI pl iC iX' Il F:

'luitui S11 1-i forsePfopl

Ar) ci'tioni mil the persoal niare fP'Iuîariv o l f,,
0wit cri ii et i uxpc-d y l 1wu -ni ilii fu rft ie t I rt

t3ofl, lit 'dIl 2<ilb- ý-f t'-eb s(I l îim lue 111f1 dc mmiL )
taki o ri lit- munvf e m;ant î dr iii uenin h. 1t t

appiai, ai u poide. fnorr fet tbiymenmmîdeain 3r

different wa M: I1 ipon the doifth or thu', in'urcui wilil, the



MA MILTfJIl I. uvli ll IsL'F lIL"1~ <* 3

t rila j ,i min f oe 2 un t0 i (j Liie Ci

Inth wtol hem mii. aiw i11 ,-al1 ideil

Thý,e Patrica roieti1n,t tuiowr nrp4rd

tbe s prlitSÀ-O. ii iLh. anil An[, AN rîeflg v lnt,

lrx shewi andm oli&- wr, oliî'ie

luT the tio tor( w ii ee ald oîur r rinu

pio, ndts oril ca-is - defedant liI for. moe tino rIlle

151h Aril, 15101, ex ukn pta Aipu.inei P I n i' -
eslled annuity &s~e Ilfl.ii - >4, î.o teerîiaî4odr'

uot b.v when they wee tiried b orli a tto-

u91 nd deeibda- anîit 'oi o. 1., .n a. tt

me t ifme he ;i :i~ notfie ofIl an 11îîoî 1 lo'rx lo

kl.pfru l tli April, 1!- 1, 81 Ii. lui-t no ite ltolIi-

fnrfied-4 aînd tha 11ili so dsîed ît ainîît, w'oî oid b en

te imi ofed po ihe -f ;eu riy o îîîî as lien, 1IpnîîI

bhsd cortii e, allo ýillîn ,t ofw sai I a ;1 %%Illuî Il, Ip I1l asi aî

lienî b e rîi 1teri pro i ng or l- pi int o nnit

l'Ill ax I IO l(ll e\pîi ing ite li-en flinr. I :w. 1 1 . lifF

A lettl tlaf fl>!, lile- otîre rt IILlet li-.be

10n Juo 1901 non-.î , îî nt ii f ) Oin pro i l(l -. nil i îîîde

cI4 No. rih. aniî of- (ii .111i mili bu i rm' -aîd as a



1IL If o_ 1 1 1l0 11 RKKL f, I't9kIER.

poiiv~ ~~~~~~L: , lriu pvr~iiurbn~.A id 'l'e let-

a-- t it ", m l l lia-. C>Ïte e i l.at (I l J q t i ,e

a Irm fntîilid hih dte~t ilId Up dovkr

Hp ofrd~ t1 i îtx aw- ile liù l o p v'
ut f 111r atîîîu j it al. 1'-ici5 tlal r irb aef1'l p lcand d(ll ;11 for irtiettIl1) ' n lý anti a t etp 111 il deqf, I

I îii îî~ i Iw eidine tu i iuaee a-if nI il îor t'j

r 't' i iri îi.I ia ht 'Iltî1 eti 1r l .ir r i a u lm



NAMILTIl t 1(- l RK V tK LI N '

a. ~ ~ ~ 11 ;w , ndjugtueîîxra- ii tf>ur al f plain ut ilft12

t d -?,diit cu bl , ii rtv bi ti il i i t t

ho w pi-,>

tri t ofaI'1j th um tt a iN .It o $2. I. wflhtti -o ai



TIIL QA1~ÂRIU WRFItL} JIKI'QRTeR.

piL> able.

j" »te i - l u u,1 nexp e PL I tg an for $i1 ]Ill 1,, a
iaîdI ttt~ proi osa Is rin de ftndanit7, ri,,- totnl

lit-. uoulid re~nb~ lea hu en ieeta e ofiu
0f ùhîprto f the beeIllii rt-peeý tuwhi4
lide Wl a'niut would ho exaued ped h is lcin

arid that at mlosi ile itnight foriure ait 3 ù beeii~~
if b, aie to eleutc before thu dayapunedfr b

ilitl of anitxi caH No. 10l. Ho î in Iforilnled ef

"f the anlixo [eeis iit v r'. tlw ir- o

IthIik the effeetcf the Ilircuutne addfd,
ruoa1was to eýStop theun flrm uxaerinTg a forfimire of

ants that. nOltwithstallding the4 penjdellcy 0fngîmg

bnv h thom, l forfeitu cft il! hi- riglîtýiwudfU
if he id( flot within 30 days pay thie $2. ,N t ment whleb
Il miould nit rqiete ilake. Mt aIl ýif heg I'jId adup,1,t oth

cfdefendaints' propo8als.

Ilaper that al Portion of eaul No. 10 1s lnade uip Of
$.2for, intiereet on thle $4.h an-] iina ho;% thait tloitp

fl the S4, cilsý i- within the oenu f theu ucritfat, o o

weuhl e w entitle-d te insuý-t 11o1- ofetrefr 11py

A for-fultitu iiilt buing favourably regarded by v r
jllstiee,- strict lrof . s requIred4 front hlm whlo a-,set it,

As PlilinOli ot befCore, ;keither . cnut aI No. 1%
the wsen-si-i for- the $1417A8, appeaq-rs to be acubnthmg t
thev tables indo 1- l pu the certîfleate. and ne i
dencie wasý put ti i a the trial sluewmin liv whaîm ilajjýrty
Ihese ass-sutnt Nere Imaidu. ,

Bieing of01 no thalt tIE'ri-' T'îlsnfrfire it t
thiit nerpeeaîn r (eurrite tuuud lw he ng



p1JIù f: lU le 1 E I:l f, f: )'>1ýs cc

It waý rge for .....at~ hwee. tuai uý', -~

M .iand p1al0ïi1ý~ t."f'~~pt rnn.'.~îîi

m Dggît!dT 1(1pptlg fn il a '.ýl rxîîu: . :0!, h.adig thti

rct tbali hh,_ hatlci îdlpsd niao td tex-

:hn sl- hte ihor iwtt.' aýL fofetu for thie non-
p u m t!o lhe .5 un I5 Mas, .~2 I ziiu of opÎnion
thst thcre wa flot. At tui 1îîîicdeedu'.la L.s."ît

,of t1e cert1ýithate, aîîdwreisin h.lalîgx' e-
une had beeni caeele b the e.x, o1tta:w1u tt i

q til nd tb are. no%%. I tiink, e~opt r savîng.f for

It wmnJd bev impoî11ing a great injuîslice tî01l1îxfs1
ailw dvefý,îdaxt.1 0 ! vl]teî'e1e of the du failti lo whiehI

for it moii t'.o"t'dt if theO InýUrOed hadi( nohee

Jdhave h(e1-1 paiti al- teeoot

seo Myrv. Kllickroe In8.'o, -3 \. Y 51c;
Wbfrea v X~iYokLIfu 111-. Co., lu1 ? N. y. 1 -01

1~n 1 Co. v. tîl ' , .I'r ts n. .

yI r. 49# V . '2O (P, 'naî 1ita 1- C'o,. k li

Judgs M'il] îll teri-for bc ini fa\owx rt lit I~ or

82p(oOan itýinext leas the i 0( pî]ixt hi<'crî U Iîeh 11
jw Part ouit t i at costs ot uctioti. iieuige8sof

Iue rI(~ h~$trt'tJ.
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TRI AL.

~~~~~1 f, 1m.ru A 1tb i.Žu ~I

fatt i i r FJ loit l I i îtl ' Lt ~ t l
it U t ttl I 'f ù I; - , t ;1- )fý I' 1t' , I% 1- il

. , f-o I

]h i u,il Ir iji e1[\ II, llt t 1' t t l' tu , t

ltv tl il il (tttî I t ; t> Il~ 'tu îtttlt a îa-frtr%

Tue ufe itand M l eit ti h Iitr t r; t i i ee ttrtw a

trait W ai p 1ii 1lite »Ix el u îî litt.i u t ni' rl,
jtrrtîIet utthe tiatiait. xio it~ lîti 'aî 11 Ad eîrir

ae 1ltnîtrI' a~tibn eteedmt,'ta~-iî

i t 1 la 11 ît 1 tt re et11itt ie a i iîte > î
fî tat. 1i "uî îîate 11 r- itak tie'-rî' îdu



Jio L~> e, ý. 1, \1J i . (' Il - 1 I " . 1 !it1li 1 >i'

a- t la atjeu~u ~ t - ti ai ~1 h~ 25

in p.diap

1'he ~ ~ ~ ~ ~ ~ N moita il 19T" 1 W1 u\ i jUI ,u

PIantII lî~~-uqDI"P A COia UT ~ \~ tdi



TUJ 1,UN\yI i., Il i- J2A ,l n.P ,'1flhle

J, iilii~vvl >W UPQaI îh J.s

TRIAL.

J3» ru *rumia Iiota'ty 1,r'\fee,1di<iliii ïrNqfr uf Ivra
d-f«qdiepu. St1nilh Sroli. /or.Iplcliub Bs

tspon ~ ~ ~ u l i Ivrdu Itue-e -of .4befla~ ,,/ t>11raigi

~ndlgeiealstre in die towil of Lîsiowel Ilue kupt Ila I$
cunil %Nî deIîdati Scott Sonl, ptriva-te' baîlkers ait LISAI,
w%ý el, l(»(. ofie l ext d o te hiîn. IMIdh(,llivray hajIi

liorrquwedi $,1O lriiîn Seit & [on iS9 81 , ilpo ha.)I 11-,IOt%
u lc l iel, 1a heen relli - ed 1-vril tire il-uLnLtil Ma rui or ApnI,

I1.{ u 411îa it mnaltIied. iid %%il nuil reîîew lbilIpLa litair %iau
1uerdiii, !i iliv IaniIs >IS~î & Soi>, tcîthr principal trio

inWre ~ ~ ~ ~ IIIl 1wn ad esdslih owedý plaintif.-, Robin-
~or I u l, ('., hol~.licinerhanlts in' lpigitdon, for goodJS

morte tînim il yeakr.ý ii aid l, rust ni01 ýio long;- lie t. w
.JolîaîI Milidinald à G>. $, . and Gleorge Wall 4' >xm

Ilie liail lio b),ik debi,t duel hiliilie we the tukIn hls
whwih i, :Irl olid stok oîo priniieilly ut o )emnuté of

haîîîkru1ît î Ies i, hafblgl li hd n- ther p- lirit bjjI
;ia l, u t Iredm to iiibisstres jeito 1 I, : iqrtzgê
rori2~, jniiil Ili'h-c subee to a nîurgilp for *,MU
The store, mas sold4 tandl-r the mortgage lu M r. ortt ~ille doferîdauîts, ,laorIly fllte irnpencluil forset~
the znortg-age mone. and thfe 11-u~ has roie to lit ungale
ilhIc.

)in 50,î 'Septtenîher. I) 1.4 plain litrs. \%ith the kniIwIQ.4 1ofSul& So> old ,lt IhIs stol-k inl trade 1 Ion tJIGrnt at
rio int> iiit dollar: atid rovoied lin paii.ent G r.atm

cheqe o Scoît & Snsbalik for $1.17 t2,*27, palvable te hjj



R4WB 1\ , )% e l,(. ý1 RAULI lt.

.wuordrwlch[ [- i UOek te S(,oik* bauk muId
iL tere hi o~u i~rdît Sco kuw Lhat Iu ~l

#va aoi 0 Il e nidC' ýafl ,ii et Granit the iut~l ik

Ix ilis baiký InMUlîxa.l anticipalluit ci îi-,

bvi, on 3rdl Suepibr charged up the 1O0ut

tjeng ai ie tilt oîîl-% a silnalilae of $ u$42cah ai!

q ei of 11waconi T!ue à11111u1t of &ranf. li. we

41e1xild tà as uappe* m it pa ~ neicfIle $1,110U

note ,nteetlev a baaue« of $9. al crodît cf

lix à.oun[. $10I, of %viiclh was- paîd bY U)dht~v1

~~m'fsami $8,9 t Join Macdonald & Co. Th'le dt-

po&t if the che-que of G~rant with àeî . Son mtas aitacked

'Pie prtent.ii acilon N'tas breýuglt un .!ili Oituber, 1904.
inhi 64 days after the alleg-ed preference, and m;is brcuglit

ce kikhaif ot p[iuxtifs aiid ail other creditors of MGlîrv

~i,,, ui t> 1i C.J., after re-servxîîg judgiiwzîî. 11lsml>-s'd

th wvt1onl w'ith os. upon the grund tlîat eilir

wwn het degi('-t(ed Gianit's chleque, heleve tht hc wa'
able to pasY lm) cýents Ii the dollair to iI reitrs and did1

ntknow ihai t vrente îdbcun charged up aan~

"flwý appe-al wlîle houlrd 1wb<Yu C.. SIE',J., BRIT r-r,

J-
4î. c, Gibbonls, K.'.axd F. R'. Blowotî, Iistcol, for

-uantff "'
T. G.Mo~edth, ,,, o dýetxidaxits SeuIl & Soli

flot», '. :-T g tmioli e hY tho 1teb1or MGli

,T*ra !tu transactioli- thatbi. withoutl aniyarngmn

~ Gantinlit odinar-v couirme if buinessw, at 710 eont~-

0wth dollar. Io eeci 'Grant'sý choqulie for ther aineunti,

th lie- furthnith dvP-;i1ed P, h1i, omil crodit il, llhe 11rîvat
4ank o! defenldanits 'Sctt &- Soin. l1e hld a biatik 11reouTkt

*ikh $eoit \& 'Son. md had hveen de-alitg withi them for years.

*nd g.tting ad1viinees abso, wbic hlui ad i isandinig for son-e

tie on at notv for $1,000. Ili this wayv the procucods of the

ni.e lânw rntlo ilw po)-ýssssilonf defendant1ýs cott &ý Son.
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Mdilh~ ay ittl rit, ~bt tfiiat iaih a

prd :s< frori n e frilra it 1 t. III i,,i .t t ci d

j t~î 'I sid; i te . k. il iw. heu 1 itr11,1 i lý C'c n
Lht St et tbi-- gorII i MI '1! antiý h.ý a>e ilfnda &n
oI01h1- M i ternrtilt~ , 011 Ina 'Lt , i e jît

lit, th a sý 1 ' Iluet' wý lien m î'~lr raý gui il i

wa, Antxerpig ot(ll;S bef dtlli .ih tie eteta
rp fnM Iiii ri a il . aeouia' t.f r St 1 t.îr1 ba

trrr' irtr t -1cotin to tut' billtri h. i at I4 r î

mai>ot bî e is l et asij i llnrd.,1;ll']Lq
'I'rer lh- riepr evdeet cf ir, pr"arargmrit whi

duced to tin reit ard 1 ! Illrry i1 îeueheda bi

h appears te ij(i ni l <thog r: ire i qeri ete f l&
th a , tan i n - s 'ilo net % wi irirrth ltot Ili the1

cf the Xt'î Sup l% Ill il-livrat irad rrr'd ont- hI- i.,

bank at.i oi cf insri moe lit' t îîir i v ta
diilote. That 1.011 beý al oaîipi r In nonv Thm<h



of~b citoiitr Me4Jilh rav-uu ot w hah vud

o L t of Bur o, ;Jw -m\. lit p.13. ,hi ý lr

Uionü ]Bank, '2- A 1ý. 1-i;.
1 f1i~d liq evum laxIlett rler wthn h

m4n1"l), of teA, rnr. ar m0 ici, -p.'ut ioev

p- s me cnurrenc1 of itnonfboli ptc ai

ceIi tor: Beale . Bu tBu- North Amrit - l

i- eettu h1b1Cr o ~ L 1  rÎ'jt> Th'lt-

~~~~li lu utm rad 1 ill 11(t bet de-pr1t- d (if 1t without
asttfa i in tht al iu lga due to hi:l Slupienls v.
ýoa~,23 A. P. 23Ul alhruwdtlu tii 111o i (ouî 2t'

T 1- L J. MARCH '211-11, 1110C.

5U01 . 11I1"FIN.

P~p.r*si-A<-wn te Ž,~et iside 'lown rof(-

1Zq.dtyllf if !tdemption il o 1, Ln -r ciîl.- of l" dq n

f#nin cia Jbt oF ra adulent Iniept.

Action1. dv a jugiun erdtif 1eiudn 1 p ph
(;ifnto .tf amidle. as a fraud upon rmio~ rufro
VOL, V88L OW.L fi.Ot.1Il-80

.1 ( te 1 1 e (j l"i 1 1 1 \.
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def~îdiiî- F M. Ai Gi 1i.

XX. 1. lake K.., ind J. S. RobîD-o,i si. Tea
fio. plauliiii.

J. F.rluv~K.tyauJ . 1h ',Ju'], K.(X ordiadu-

ifi of: plairit woný - aiJ, a-, c-petl" [lit-~onl
1 1nure, u was eoneeded i,1 pl[ainitif thiat flOnvL "f [1 â

JbHad 1 . 1 52.39UUi auIthi)-ly1 1gaLInst Plin-

'Tlli tle to 11w l;llds iM quesýtIontî, for anmel iil
prieri 1u ilio tri-iiiefr ,f thu busýiness to Fl. Ni. (irifin, atcKd

n ficines cf thlird pate.The prejworties %vený ails â.31
trnder rrgagand 1th equity of redeîîîpnoliml waa f doubr-
fI valle ilt thlaitilite. Wlien thle properiesý weie coneve

woud to hvebeuin exigilble under aui exectmi apilis

tua a fueconîenemntof ilic actlinlatîf urits of
execiitie upon hajudgmlent, had, 1, 1a~ cf\îî~ ea

te cel n intpnaypoeî ftedho.~
w riitcf* exeuie as Isauedl lt Marci, , anld ]'[S action

wacoîuneîeed27IiMay, 19V3):. Vpmu ilt ofîhrtye
Ill re W Real .L .2b > V . 1:31, i take c t~

pliîtil' ui1i i li der 1lu jildgmenilut is to býrIng ajj
adieu upoîî i- debi., and, if' fluais I80sf, his sau ja

taeimg n aleedfraiduillont oîeyneof land Is flot
hilerta thafi of a simple -ontraet ritoiiqr.

il caxrnot be Saidl (lhat flic e1ffiî 1 f tilt'neyn~ pr#
ventaS bis reýachling hie land> exigible undedr lis illdgnlýIlt

4IiltcIP l'rilit, il' il ever ex 1ed-xiredoi long befor,, amllil.
it1link, hlowevor, îipoul tiu factý it pIàlaitf' 1  -t eaa n

hir~v fals.The ctin isbrouhî 7 vers fter the diio.f

tekpla1ce, and, wieil duesne appear. that any itn
w le cldhave llireml Il l ,igh un fIII, .atin haive- dm

in flii uieipilime.lf' or iînt orgnalocsld paper7 oný
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thai plajaiif haing durîîy a:l tht-,& arm, Sair re,, si
uns espp;eda SAgIS , sveu- AHt n~luui si ' ditane
t gue il.,!d lb Inade i il flia , ý uU -i , ht liasl bn, dou il 'w
ing lawfull and properlv dfon. tint BaInX lopto, j1
A. CC S21)A 1 arn furtberrnore saîuied" ulpo ily Ysoqonîiv

tomrne, tour neyer wsa, any intion a) Mifraud pladinta,
and thar che tnanofr- ur aeeeptdi sM thmn tid, an<
!1_r value,,, and lhe o-ieao paýi in tach c'ase wvas. I
tbank, adequawe N-o 1ai mi r tvfai Olw uideitue satistes

ujý 1hat JspuGriflin in] cnetoni wuîhI ilu tralisfers in-
1et-î~ Tw defraud plaintiiff. Thu onlly tdverse comment i
bel usiiedi maîg urgadt hilm is thait, in ie or

SainittEdy largo i ;u iulia> ibecl vnjoyînig forlmanv
I :hn h couid. a", a ani 1il1nes 1ali s11ould, lia.\e

Pa&e prrn isîO for pavung pLaiMt' jidgnn agant hita.

Teaction -ILl bc d!îsînis:eil wviîh osts, but 1 diret t1ha:
~gudof s;uel eos.- bin1g thet portioni I aproritt

&efMnant Joileph Gratlin. should buý vrotited ,n pLaîniitif>'-

DIVISIOMAL COURT.

M0ZT..\i c'OMI0GCXS.O'

Ap ýob dufeui1dais1 Alfrud :Iud Vriu 11. IJ frAin
J~fiftof MEEII... ifvu fpait1 ý 1n~-
fi0Ira 11<oie $ l'pfoinlu app1ellan1ts ýWlg<llib oW1ng,

fli .eruidueu e fo-ilh 1'l. ,1\

)t It(oodrluuuut'or 1tîait t-.



Tl/E1 ( t I 12 1 ) t if IKLIý,' ,1', , ju 1'U K.

Ma'l -i , 1>1[.J)Il Dlenair i enh . ii i d
~iarelî, i 93 nedadp~ con i ~aIi o

bt 1ý ;Il ime

Ifd 'i ir, p 1 of thusine& ni o it, îd ade 10 e

wli0 Nfr 1 al1l, r llo rit) 1 Iaî iidrîisi ! 4 e i i w',

itelr It , il Halltfg No.i i3 ' ) , l 1170A . iai t 1 8îh o a
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1 ilig. ILL tue Ite i: wîî. rud i ie b1 1 i. roe~. e~ie

t~ u ri, tke tui l. ti ii ilat e. l 1ii n le.' Ji

ru~panif w r d -t 'qj iille 1 i'llr ' îit

h~ ~ ; Illira nI. or:n :11) a1uu )l ti 1ui li

17 l Nn ti 11 if reîs llîiih aîi ntegon

o ild - Ilînrif i t1eir Ai o. 11 iî r Iî i ar

thr.a Ill -,'I il bmak,LiI on f t IIt t.l i teforî il I i îîn 11 1 \ idý

f ri jial . 1 îîdg înli ji I fuigîîîen 'iierl i ifiîl

foIni t i a i-ne aux %I. funleM n ri îîlil 1 . fl to[ the l dam

,r ý4 r Ii ii ý ii0fleV llUei roi plIl1 oI;iîpe lit returu1ip

nieii i le iilOiid ] wo id ii
tkw11 trascto were Iuidto l.

* trst ond ie ec~vrabe. Te paintîtT areml n4e
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Hall and bis wife beeaniie pu~-ue ft filn
tion, they sav,' because of i breal'i ut i- ,r~ ni uaIo
plaintifls, to whichý thee cedn wrîa' jjy
must, therefor, reýturli 1this rprý,uieii o hî~
and which they hie no rgt to reiali.

Thei appeal shokiJtl bu dit cosps.,lo ll

MAR&n2Gu I%

DIVISIONAL COURT.

lIEX v. KEHI:.

U frrant bi1 Certiorari-P'oertaQs.

Mlotion b *N defendant to iake absolut, nl N
quas-h a search wairrant issued by the police ngitaefor
the city of Toronto, dated 9th Jaanarv, I9 OQ am the inl.
formiation upon whieli the warrnt. waýissnI th.
same day, to seareli the defendaint., buiespc Ici the
city of Toronto. The warrnt and inIformion were xI
ttirned apon certiorari.

W. J. Treicear, for defendant.

J. P, Cartwrýighit, K.C., for the Crown.

J. W, Curryv, K.C.. f«i tlie magistrate and inforîn,!iatn.

ho judgment of tlic Court (MULOCK, C.A .,A GI
J., CLU.ITE, J.), was dehvcered by

CLU-TE.3. ' Cartwright raised tue obeio that
thjere is no recdet fr 11ahîg a sac xraI
ref'eired tJos .Grni.18ý 'x C ;i.i~p.l~,we
thie imatter îN di'-sd [oîic he'ig t ý u

getdth1 ta saciwarn m kt, (1111>1101", and efeeý
is th mziiade to Rlegina V. 3is usie, ofRsomn0, 84
? I. li. là8, where it was held tht a %lecisIoIi of j8e

conîmîiititig a defendant for tria aio e ruh pb
ce un.



RL'V v. KlI.'B?

Mr. rrea ad!mItîcd, that bu(lie ol( IÎ11d 'I, , VgiPh
antortywhce sarli w-arrant had beeii 0regh u o

icertionrîr auuid qn ried r have 1 been able e ibi any

InRgn . iakr 13 0. R. 8S3, a searol w arrin and
,oiticr preeig uubrouglit up by erti~orari and tbe

[Rtefereuîce aiso to S1Luvth v. Iltirlburt. 25 S. C, 1,. w
60U, 27à \. S. Reps. 62.1

The poedgremoved imust bu of a jildicial cliaraý rer:
l'aley- mn SummnarY Convictions, Stli ed., p. 444, note <a);

Regia v.OverevL of S,'alford, 21 L. J. M. C. 223; R{egina
v. Aberdare CaaC'o., 14 Q. Ji. 5s4; The Uiii.-

v. usti(,es of Sunderland. [1901] 2 K. B3. 357.
Thl-ai~rt lia- to bu satisfied bv inrormnaiion iipon

oath, niot only thviat thie informnant suspects and that hie lias
jui'l and resnbegen~te suspee't. but also of thecase
(,f sus'picion, M iii erd thlai lie inay 1 e able teod~ e it

he as is a proper(>i ore te grant bis~ warratit 1rerli or
u0l ; mx short, hu( mi051 exercise a juieial discrut ion vpoýn t hi

tin mv opioncm the proeediings weri,' prerly browgli
ieore tlhis Court iv cu-rtiorari, and the (Cairi îas jurî,sdiu-

:ion to quashýI a seiarci wmarrant xx bure a i Iflicietit c.ast, i..
mnade, OUt.

On 9)tl Jainiary, 1906, George, Kennedy. a dlecion
the Toronio police force, laid ani inifori ionl,] agafIýint dlefun-
,tant beforu- the police magistrate undelor sec'. 39ll itc b.
Crimînal Cdand on the same day the same GogeKn
lied% laidl theý following, information for a sýearcbI warrant:

8aid Infornuant uipoti bis' oatit saith lie i informiied

and %fer]iv helieves ibat flibere ils reasonablie rudbble,
that theore is Jt thef ollice, cf Durican, R. M(Nub.Rn

ýtret west, in the itf of Toronto, ceT-ain bjocks, pýapers,
,hbitdimrgge, tu w(mmoraýnda. andli doue tIen t . uit1ici i
ivlU afford ide Thati Iliriia;ill lur,I. i il,( te ilv of

'r'orienlo. dlid cosiewitli DunI, il IL. M,, nlt l uet
frid, and eth frmadulent means, tedfrn ibie publie.

Wberuoruvour informant prav.. Cma d earci
warrant 1îavbe tgrantud- to hlmn...

fTe arrîunt foliwud thuý inforimati )i, mi ndi mffli ndr
tb.f hanid andl seai cf the polile nigsr Tt If w. , ddr .su
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to the elihe coîîstaIîh auîi otlier police officers nit theL city if
Toronto, ec.]

On iihe baek of ilie werrant a,-rletned 1ii doraed:
"Jan'y Mih, l9Otf. Excijulted thisý date by At . Det. Kennredy
and a numibert of ier ami pap- i ed

In iRegiim x. Walkîr r.3 0. . S ) i, t information
on whiehl thew rrn issiued was hid tîufcetbecau,
"it did not dsi-etite atsor ,1cu~îe wlhicl welit

tf> >hew tile ju-st and eaoal ea-e tk iomanit had t.
ssct tlat llquîîr iiirspc ofl whiicil v.u o Wtisc ,a (ý!:

ît c was on the deidat ii'ý, 1)rvt111i ss.-
Theý word- of the Code, sei'. 569. are: "Ailjutie b

t-. satisfieii b ' information upon oath in forn -, J he
tIlle i lieet.tat there is reasonable groiîd fori* eig

I ai of opinion that th1 i>i SM D( flt dtigihb frumn
igîav. Wal1ker; tlîat the ifrnio*bnghe bia
tue-u-.cttntproceiit.. mud \%itliouliic 1h1w stc

isu vuiioid to art. iîîîi-d contrain thiat whi(h tile s;tatut.e
ioniipiae~ iamely, tit ea111- of upiO hae,

i e îîv i," iii orderl tm ~aisf at justice thlat te~i
reaotibiegrondfor bleig"ftitat; thereý i, in heplc

to ~ erIe nttn whieh there is raoa
~ritî ii a biiec Ili afford evidence ais io th( o mjn

or tu ieceeîtgîî.Jere the îinormationt lponi 1
titi waraîî hibasd s iews11 groundO of susSpicioni or bfelief

wittev-r 'ileinormntsinîply 0 iit - hie is inforiml 4
wMd verîy Putve iat there iraoai grolifd to beliey.

tiali there i- at 1 io office c ertali djocuens et1c., w-ii
wiii ato (ieic\ e, etc. What lie is infîormedfc or what b.

aesIii- belief upon i 'mot stated. It 1hi not stated lipot
liat bi jf i.. fotindcd", anid thie tnagistrake has to go

4-1r111ri-iv tîpon) fhli eut-f of the eevit-ta titer (i j
forlilivig.Belief 8(toreoe isý flot icin groua4d

i b11ý shud htî,ponl w\Iiîe to) baepooei~ f» sa serious
a, ebarde i tat fsarhn a, mat ofice a carryvingr

awa te dio, iîmen'Its andi paperýs rolafing- 1', i usný
'l'wrîbiîgý no Suilicient infrntti'tî po wivbe t0

hae l)c warrant, it w as. in my opinioni, illegall\ elotain..
aini nînst lie- qiashed. lid

Iuii vie Itake. it îs unnecl-ssaiv ta deal with the Other



M<«KERW;Ut a. vO UITUL'.

T~he order, as a coubitoti of qua.shtttg Ilw u.ahoari
wtit ilvie ,ai ijo action shall be brought.[ agaiîb1t tAmiîi

uia ;7' ste or1 a gainst aiîŽ otiecr acting onitlie -utrell ýi!-
raulu 11 Ille saîtu.

H\ARCIIOî, 96

DIVISIONAL, COURT.

LP,) A Î') uwnaio P/Ilaint (it /, Lil .1b,, o
Justficaion-e feces n J)cnial and yiuo li/ic,1 Priri'g

-RelranIj Quetin Put ta I'laintiff Mtia in
Jid1m,,ge / ,i r4 Ih,1i~ in 'feuil,ofiIb r 1,0Y iiý1 -1.

Appeall bv plint ti front ordeor 'A, \t (>ItRI)l,' .
iante 271h) dimcnuppa rn rd(,i ofi ma.e in Chant-

kber <anite, 197 -ruji1ing pliainitif! to attnd fo-r r-xtia
tion for dcoevand to answcr certain qiuesi ions whiebhe
had, upon advie of coun-sel, declined to ansuver whepn mnder

Thoe jdtinnI"lt of the'unr -1111('J. NC I~

J , I,(L Ti, .. wa di-li 1).% h

ch &gng plaintiii wît ain eocee eStaternent of
the afaîr- lié a loin, -toel eoanmy, of' wîih Jie - c ser-
turv, in order tu imne denn Conîstok to cMlei, fAr

~OOworthi ofsars in tth companýy
The efetueconist ofgeneral deitîh.l andi 4l)fnI

copincition of a (conitidenitial raturé reatit the nnatteri-
in queio itlt his co-defendant ,, whonn it ims oharged

h. ma4e pUblýicaton Tefendani NiuCnllontgh luads tha(
John Mcerow te fat lier of plaintif!, to whom lie puiblishied
tii. aleged libel, was; tinaitciallv i Ileese i ie conîpany.

A.id that sîte1t infïoref- atnd persouna1 fiendshlilî xith Jobn



THE2 ONTARIO) WEEK FT 1RFPOHJKR1:.

Pla1intif!'s repI.ý pursý lit issuie 1l.' 1ac;u alcedb df
dants ini support of their ple;i- of prxiig',ad thie
cîency in law of sueb faci, if esalsc.It also e1iarge-
tbat publicatîi ol Johni M<K, o ut i;hý- masgdliel
"in pursuantc of an illegal coii-pirauy betwý,eii the :%wo de

fendants to extort nuoneys front the said Johin MKr
b3 threatening crimi ual proeeedings aga-infat ]lis n.the
plaintiff iii this action, and withi no other purposo or ,bjeet
whatsoever."

Thei questions which plaintifr refused to a ~el~ate
to bis keeping of the books of the eonipan *v, to lits signing
conipany cheques and to details of and 'nter cneedb
certain items contained in the alleged fals4iild tinanl.al
staitenîent presented to defendant Couîstoek, teprew aî»
of which was admitted. These quiestîins. cu-lel for
plaintiff îaintained, were inteîîded to elicit iii[swerswhh
eould only be relevant were the trufli of the libelý puti in istt
by plea of justification.

Mr. Moss argued that the questions werereentb au
touching facts wbich, if proved, might tend ro uitigaite
damnages, and might also tend to satisfy the jury, thlat (je
fendants had honestly beiieved that plaintif lu du that
with wvbich he ils in the libel charged.

The general proposition that, where justificaijon is lot
pleaded, evidence to prove the truthi or thie falsiîy ofIll
alleged libel is inadmissible, bas boen too> 1long aid to
flrmly established to, admit of controversy: Ross v. Bueýkpý
21 0. IR. 6392. The truth of the libel is niot in iýsue lupo)l
tliti record.

Thougli many questions muav be put iind rmanyi answoers
eliciîted for purposes of discovcry, whicli wold no't be per-
mitted at trial, and everything is roeevant 111)o1 di-scoeyy
which may directly or indrrectlv aid the partY seeking dji;'
covery to maintain bis own case or to combatýj that of hi.ý
adversary, elearly irrelevant inatters ma fot be nqure
into, and relevaney must bue deternuinedl byv the pleadijNg
construed with fair latitudei(. Thecainî afvta
not, in the absence of soime pca anteceden fiduciary
lations between himself and bli, ataoi st ,ç -s for n $
terial to support a case whicli hba 1iiiit set iup. it i-zs.a,ý
to be specliallv objectionable thati a efnd in lile n



iIçKI2ll(, a (A ilS'rUN

iaxclrwh~ h'-not pleadl j'- e uwin ChK1 -ei.o
Tgoer 0to clh fron thu ylï ii noma iieid

hiex tdrnin e Scriw sheer lic v nire to pot1 ýc ape

upon 1ivrvl r Beatoli . Globe I 'n iffing C.. 16 1'. Ili

I itigai~ of laimî,geý a loeendan iav uni ý1C vi

deice- ni, f-a(l> w hiCh, i f prm cd. w ouil o- iIniiia

lien: Wattx.\Vn [1905] iA .1 11 1h Un l'.n a pc

(,!erIy se- ify ing porýitions of a libel dîiîîc-îlv -ý rai-fron

thue rest. am?ýI Js v -ni poon 01- e\ ience of thei r

trilOh 1înav hegi v iligai ion. but w i tou t sneh a P1le1
Stc(4 e'ieîccuotb ecdiapon that g'olnd., 11iuel.

it >qhl-,em that evidunceu w luth would iii itseif goý to

4-tfAbish ju1stifi(aion) 1my bc rcctived iii rilîtgation. if Thýe
deena-tpleading the faci- to w lch il relate-

oe»zpr-esl disanow the t rut of th l wl and dbee«Usi -nih
evienc al rrof hpr-,î Swit?-v. I aidina:1 iS 0. P. 420.

Apari frnt auyquetio of pris ilege. bou-a !ic-i.

akwayn jîjatetail p-n tt question of bttg-

P'earson v. Letir,5 M. & t. MO. 7l). 'Jlie -xiSiîenCe or
M&emce (f exp*<- moalc is tMe is-sue to %WLîeli ~UI vidme

i.4 mrI iîuad, as the Iaek of1 lioîîtt belief is ogdlt evit-
dent-v of such malie. the exL-ttnv of sulî belief goes far
to IP<iegai it.

As thle record rnivsans the, pleas of qîîailiepix ileg

lei up hy defendants aresIinîl- put hii issur - if, 1"0yepi.
. imnt beHie té defedanîs at tMe t-ime of es pub-

lication ili thie truth1 of itcmate ptublishiet bt-ing c-nîi;ll
not admt1ited Ihy 11w reply. it w'ould, ininy mv vîe, Uc qulite

open t4> plainniff, shu the trize, TJidge mile t-hat tlle-
&in df publi(ion 15<îpon admuâted facts] privilegeti or

voul 4e privilcgcdl u1pon ce-rtain facits iii diput1ebinfo d
bv theinn in deedn 'favour, to ade i eutt xt

dene u etalih mlie.anti, for Mthiuroe to pr1oVe' ;11[
~U whiehwnoul tend to, slîew a laek of Itonest bel ici on

the pari of dfn at a the timie of publicationi .Jcîoure

V. De-1lmage, 189 1 A. C. 73.

At this st;1ge Of1 the lifigatioti it iý inmpossible 0o antîci-

pate what the riue xiport Me isue n- ta privlep p - yue.
But deedîî~hxearigbî to a >isco \ý hvîi( o miju' rve

aervieeablef shniul tUei ruling uponi tit qul(ein be avr
âjeibe to tem. They are not bound to CI'l qîpn tAe jp-

munption (if ofsc Qimalice wvlîi aiises f ront rîIl", ;
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they Iti - .ùî t :'t(i i e à itt( il i >t ou l i it par i in îif to i oj e , ,,
that presumlption by ani leat o<t 0 tt ud a'i
theuIn inI COImhattttîg whatever l -n ptîitilitgiî o rb

aibiy but possibiv, eîîdeavour w inake, ini ordv lu Stabl:Ji
epesmalice, titey are entniLld pre*i,î,it]iî b ailcian dis-

uT V. Whether lit the triai auy. et.tt Io(' -'tIneau~
ItvLi~iI v efeuitnîsuthurt ie ianII :itato of dlail

ages-ttuî doputtd uipon Mw iteiier Ille '11111g upon)I thie lep'
qtesiuî uolvd iii the plea of p1-ilg il\ favourable t.

t]IIem, and u1poit Ille course itli1, i;Ii ia et pJýliîi
tiii\ fho take~e t o rebtit the presumptio>n of absencoe

of ;ar husý rahed....

[Refeeure Odgers oit Libel and Siaud,i Ith cd, p).
6457; MUaniting v. Cleauent, : Binig. 362; ll1nv.Dl, 9
"M eh. 17.]<

It reniatnas te be eonsîdered wliethvri ihe quiestioiis ob-
jeuedo to an, relevant to ait îssuc as to fý% he honet beIief of
defendan(t ait the lime of thie publication.

The reasonabl,.iis. of the grounîds upon Nvhich dlefend-
att Ionnded his beJlief i>. of' course, itot openýj for )inqtiry..
if the jury is conincied thA hie did in fact hiones.,,tiy believe
in pluuntiff's guilt. Éiii. iii detetî-i-iniing whiethier utCh hons
belief did in faet exist, the cIîaracter of the grounda lipn
witich plaintiff founded it mulst weigh muchi with tjury

1 confess that 1 flnd ît diffieuit to underst-and thiat, evidenc"q
upon some of the matters te wieh th questionis excepted J
h) plaintiff reiatu, might not appreciably aid thie mnjds of

4, ire morrnn in reaýchin<g a conclusion uponi t he is-u wheter
thei alie ged beli cf' defetidants in the truth of the libel a,

hes.At baroinse for plaintiff stated that Il(e hall no
intenition of dispingi" tlle reality and thlehoet fU
belief of defendantsý in) piainfiff's gult whien the allegedl libi
%%ai, publîsited-iliita 1]el rea i-s prescrit pIeading', >
precludîng bis doing so....

Evidence upon the questiuos--witver it was plaiitff
duty te sigu cheques (10), whether heo did iin fae.t sign
cheques of the coîupaîîy (11), whethcer he( kýept ils books
(14.), wh ether he ieft its cauh book beirid him whii. h
resigned (15), wliy lie sîgned cheques after serving( a Inotio.e
of reiniatio-n (19). and alter leýavingc the servic of th

coiinpany (17), whiat lie referred fo b)y thie words -ii
heu"iin a telegraun (29), te what date hlis adilnitted1 ,tax

menit %vas prepared (37). what certainitm 0-1SIll the, StAj'ý
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re1fevant of uit ;III to flac hii.î ew' 1f levia iil
1u truthl o the llge libelft a 1t f l urn Li, iiblava uî I f

t7 rq, t enwajagdwbol reeat trlilJug
14ouid beu lmand lo diseaa.rd -ulheaadue1uls doendant-

Ahold heur riai uce-lf1~le oke ý le itrvenionl ai

tfe Court o)f Apel ne-it be nxiabe le shouldic
lio I- c pl)U Illtatpoii Onl Il:e otii r atd,

put ta plaaaa r,î- ile-e (Ila ailk, ibi- ý1[ taig oi h iw iata

valt. thie trial udcwill be 'uoîild Ita revý-:\e 11wt ava h

trial wi[l flot ba.' ut ai'l iletd ~se a judgmetI. Aulthlor-
iti-,s dea 1jIing ýý w tb1 il teria .taa . l a u 1 ii t ,10,> ;[- re le aîv ali( pri

pneuy rf wicb li 1 Court IIIISI p1:1- hiefore thev are put, na
not a1%%ays be, reilid uipoiln1 asý gude Ill îraIîiîg wele

put ido himn under ai ýsx'tomî of discovery wihieh is broaderc and

Vor thesei reason-. i thîîk r;laiaiitXli' appoal z1bou1d be, dis-

Ques4tion No. -1,7 ajplwears ta> m( to reqirel t[l itn
,nierely to) state anl aruounti w1ieia a, statemeiutlirntio
hlmn is said toý ehw n its faee. It sema iee-,aias

suc an iniproper, question.
Question No. il, whthr plaintiff whc draig et

ejieques eonsidered I l1Il th debi s for, mhc Ili (.1 wec dlraw to1
be Jèbit of thle eornpaaîv.\ iý, I tink,]L quitu irrevalît lut the
ab»eof a ploea of' jutifiaton

Teetwo qetos shoulal not Lac an8wered.
With thi> arain the appeal wil be dismissed with

coi' te defendntsý Ii the cauise.
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MACuAE.,u~. J.A. M~wi~în

C.A.-UHAŽ.IBERS.

RE BURIGESS.

i ppea1-Leave-Ord,* of Iiivigional Cor-$rogl ourt
Appeai-Selectioi, of Trust Company as AdmjiLýrator
-Furker Appeal to Court of Appeal.

Motion by Rlobert, Burgess and 9 othurs of the ne, of k-n
of Archîbald Cecil Burgess, deceased, for leave to appeal to
the Court of Appeal from an order of a Divisional Court a]-.
Iowing an appeal froin an order of the Judge of the Siirrogate
Court of Lanark, and referring the matter back t.o theý Judget
to appoint the Toronto General Trusts Corporation adinis-.
trators of the estate of the deeeased. The order of thie Divi..
sional Court further directed that the Judge shiould take and
pass the accounts and fix the compensation of George Arthur
Blurgess as administrator of the estate up to t1w tl iie that thqe
corporation 'should take over the estat.e.

J. A. Allan, Perth, and J. E. Cook, for f lie nqpicnts.
G. H. Findlay, Carleton Place, for George Arthiur Br-s

gess and others, respondents uipon tlue proposed appeal.
C. A. MNoss, for the Toronto General Tru>f,t C~orporation.

M wLiI, J.A. :-The applicants 11nt Mde tha, a they'
w-ere ffie-sixiihs of the next of~ km of the dcael hi
non mat ion of another triust company should have ee
cepted. They also, objeûted to the appointinen of thie
of the 8urrogate Couart of Lanark to pass the auccounts, as he
liad q1rueac1v virtually passed tupon theini la antheilr capacitv

It'iipp]ears thiat an action bas been institute,( iii ilic fligh!
Court by George Arthur Burgess, in which ail theo other par
tics in this inatter are (kfolldants. f0 establishi thie vld
of an alleged will of tbe late A. C. Buirgtss.

The objection as,, to the appointmenpit of tbhemiidr
torsý sem o 1whae rather upon the choice of solic.itnr,; for
tho estatefk thanI upon the appointmllent of the ndInw istro,

tlieselvs, ad 1 ca;nnot seo thait tis cala proplyriý lie ug.
or eniziiered as a reAson in qiuppont u f thep appo-al Iow
to hbrogt
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un uhe inerits of the application 1 do flot finti that thte
Lave shewn thiat, there are suficieîît ispccîal rc.v-

jons,![I_ fodraie ch ase as excueptional and allow ing a Suri-
thrappeal. on the contrary, ii appears to ne to be ai GI-i.

in which tPie statute of 1904 coituipLated that tiiede'îî
~fa Di%îsioiîal Co(urt sliouid be finial. ýSu far as 1 eau sc

the rights of ilie applicantïà with referenee to the passîng of
the ac(eountas will be sufflcîently protecteti, andi n is in the
à,nter-t of juttice andi of the eiate thaii the litigation over

the appointment of an admnistrator should not be pro-
ioeaged anid the passing of the acüuumîîs ilelaxed by allowing a
furtberi appeal.

B0yI,ý C. MARC1 21kv, 1906.

CHIAMBERS.

AýTTORNXEY-GENERAL v. HARGIIAYE.

raspm,,nt-ActÎon by Attorney-General for (a<la(o
of M .1iing Leaseg-z1II(i, . On, Staatus of ailf-un

iun Private Interest-Regîstratîon of Caulioiis Cooyifr-
claim for Damaqg by Reason of.

Appeal hvdeenatsfrn order of 'Master in CImmbers.
we38. striking out piragrapfis 12 and 13 of thùesaetn

,of deenem(l the whole onrlim

E. . B. ohnîston., K. C.. for defindants-

A.W. flallantlyne, for plaintiff.

Boxt,. C. : -This action is brought to repeal and avoid
m in ing l eas, of publie lands in Ontiario alleged to be grantel
by tii. Cro trough misrepresentat ion and fraud on tho
part Jf defenidants. The Crown is repre8enfed in the Court,.

iii irnatteýrs of provi\ineial sovereigmmtv by theAtrnvGeml
for ;wmrjad in that capacity this plItifff repe.eutsth
atereýsta (if thec public. Rie has an important dutv toi pur-

teri [Il th i1w et of the conmmunîitv. and haIm ple diîs-
cretioKi to art on sucîmi i nformat ion as appearsio bîvhi nt,, jiiust i h
rï..ort t- the, Courts.



THE' ONTARlIO i 1L'iV RlEPORTýel'R.

Thle inatters pleaded b yofdefence Lhic bo
struek, out go to attacli biks suuuH> jý ai g flot ini ilhe irtctero~
Of tlie publie, bu1t at the mero prix ate soli( itaiion of initr.
ietced Jdix iduals. Suli a line of defenee is ilot openl to in

xeîtgaion i tue Court, for the general rule is ihiat th
4e\ýerei of2( 0bis diseýrction in the commencement and conduct
ut litigatýiion is not subject to the eontrol of theu Court in
m ih th1 ile proceedirigs take place. .. . Iegina \. Prmooar
il Beav. 306. . . . Redress is io bc souglit iii atiothea.
nianner if any abuse existe. le is subjeet to theri onj.
bilities to m-bich everv publie servant. is labLe iii thëe dib
charge uf bis dutv, and, as said by Lord L.angdaile,. suliec,
to tlîeý jurisdietion which the Courts miay hiave ioer imi u1po
a chreproperly brouglit against him for ai nleligenit or

eronou erformainte( of bis P.I: p.11i.
1'lie issue in this case is, -whetlbr duefendanmts have, iii

properly obtained the grants which are attacýke(d, and th
Court is flot cencerned with umy collateral inquir 'v. in com-
iîaeuc-ing these actions to vacate patents, thieAtrie4,.
oral is,, in effeet, exercising what le in theo imnatr of a iei
funetion, and hie discretion is not open tlo be re(viewed( by th,
Court: Ex p. Newton, 4 E. & B. 869. . - , London
County Council v. Attorney-General, [19021 A. C. at ~

1 think the Master rightly struek out these lobjevÙ(,ioehl
paragraphe of the defence, 12 and 13.

And also lthe couinterclairn sitoul bit struek ouI mt ra this
record. Thle caution antounts to nu wore thaun a naotioe of
adverse dlaim, equivalent to, a lis pednand expirc- b%
lapse of time or otherwise as may beý directed by the cýur
ini an action; it doce not forai a blot on the title7 (sec. go o
the Land Tities Act) ; and no pleading isneesar in order
to have iit vacated.

The claim for duiag11 or compensation 1hy reason of lodg.
ing a caution "without reasoinahie cu,"under sec -8 o
R. S. 0. 1897 ch. 138, is a matter of distinct claim agane
the Crown, and should flot ho pleaded upon thec record. for
il is not justiciable as of riglit in an action: Ilurtiuhise v.
The Queen, 2 Ex. Ci. R at p. 433; see Rufle 923.

Appel dismnissed; caste in cause ta plaintifr.
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MÂBEE, J. MARd 21sTr, I1R36-

TRIAL.

GIIIBBON v. KING.

~Limulallun of .tw -Jo .ç>nof ]Laine-*Iiloi'1  Rela,
fÉ ins ieu'e Owilei a;I»J e~o. im l'8s Jsoi-)ebt

Due by 0we-ieoe> ,f J>o,ýssiopi lpon l>oympiit of

Ac(tionl to rucover, p ,i Of 40 acres of land ini the
týwnishijp 4J Anci(aster-, oigt-Ii lly brouglit by Gibiboni. lessee

Of HenrtSj>bn againsýt King and, Mary Spobu. Hlenry
$pnhln asaddas a co-plaintiff.

W'. M. Mieîlnvont, Hlamilton. and Il Il . Bîeknell, Hlain-
ilton, foýr plaintitff.

WiIlliami l IItamil tont, for defendants.

MAnE~,.1. :Ido flot tliink, upon thtc facts appea rinig îi
erdeoe tat dufendant Mar * Spohn bas established a tîtle

~y p~es~.in 1< tfie lands iii question as agaînst llenry
Spohni. thehode of the paper titie. ()wing to the <Iealings

fewen h pairties amid the fidieuîrY position in whiich J. V.
,Spo)hn, thi, hisbnd of MarY, stood, it is impossible to fix
anv timua w1wen II can fairl%- le said that bis holdingr of the(

Jaad wa adve-rse to plaint iff llenr 'v Spohn; nr do 1 think,
apart froit ille 1legal objee.(tion '.tronglv urgoîl by plainti11'
that theonsanig nrtrg prevented the statute rining..
that the ossin of MaySince the death of ber hnisband'iil

hâ lmen Ides o plaint ifls:.
I>eendnt ~sIrvSpolin is, l'ow'ever, 1 tbink, rightfnillv

in po1sonofthselad. ii plaintiffs bave no riglbt toi
ryfveor po-.ein froîîîi liery vvitbonit pavYment fo bier of the-
Sio of $1,O)wîai i oý' i ng to bier 1)« lion rv Spohn.,

Th husbanId' hfai îd hen i pa~rtnership) in) 'VexaIS iith!
llliyitf lenrv- anld ainollr brother. Tlîis ;art nersIiijo

waa dilsolie(d i, vh 11w t of Mar v's ]îsidiii >9î
whlfnf it NaI ;121re1d thati M;ir should, lx paid $-2,0ü0 as bier

hus*n'6shreil] the patesi.Sle wnis aftemrîdns
paidj sn505.iuIm but ner re(cived, the balance. Ma';r i Splolit's
s.tatemenit that 1le 'sharie, sube biing the sole Jovi.'ee iler lier

v ),I-VI .I. W. R. sa4~. Il -31
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husband*s wili, was fixed at $2,000, is colfirnîed-, b v HIenry
Spohjn*s letter of 23rd J uly, 1895. Mary lef t Teýxa> Ui 83
where the survivirïg partners continued fle usc es retain.-
ing the interest of the deceased, partner-tliereý eairs i-
have been no othier taking of iIie accounts than i]ie Iixing( Of
the deceascd partner's shlare at $2,000.

Jr is true that the defendant Mary Soi a~seto
possession of the lands quite apart frona Il !w 00 iu eh~
ness, ajid tli:t! zrhL sets np an adverse ossin buit 1 think
a fair ifrnefrom wliat was donc woud b tht if llenry
had paiid tie balance of the $15,000 st ol o a
cl;ijipwi the land as against ite, nor eau icni opI
if lite i5 perrnittcd to hold the lard as agii imi for the
pavenit of the $1,500, as in a icti- r - i riten 11 him if , -

Jaur,1905, le sayts thait M;rs waIý le111 taL'iiefrmi a,,ý
gel %0hat site could £romn it for fri ýt r, ii) -thenui h,.
proceeds 10 try and figure out !imw site' lias ben aidl iii
balance of lte $2,000, but lie charge-is lier wýiiîh a great detýa
more rent than she liad recei\e(l, andii a1lows lier, neintrb
upon the $1,500 froni year to «er Jieý Says ais ii a 'le
bene esse examination of 20tih .Julv, 1905, tha',t thierel waýs jjo
agreemuent as to how long ehe wvas to have pos'session of the'
lands, but tat it wus understood that everYtIinig wsuldý 1,.
setlled up whien lie came te Canada; and in aniollier ]et ter of
151h May, 1905, lie says th)at wlien lie cailie te Caniada ,ah.
insisi(ed upon being paid upon the bauis of thie ,0 se-ttI,ý
ment, and from titis lie endeavoured ùi> reedie, giviig vairiou,

reaoI aout ioss ef the partnership property: but, as 1 ,,
gard lite evidenee, there had been a settlemnt long, beforo
te lime these excuses were being advanced, and ar y ha.

been entitied to ho paid that money ever since shec left. Teça
in 1893.

The rentais recived by defendant Mary for thie 40 (ca
amount during flic period she lias been eollecting theim t.
about flic saine sunt as the interest on lte $,
at 5 per cent., and I therefore set the one off again4t Il,
other.

Plaintiff's counsel urged ta lte Statute of Limitations
was an answer to flic daim for lie $1,500. 1 thtink nO
Il is not pleaded. The deht was owing in Te-xas-, and thri
is ns evidence that there is any such statute thiere. it wag
paýrtiiership fude lef t in the estate, and atifer letting def.11
dlant Mary keep possession of te lands for 12 years or rnr'
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aeprobabliy th'Îiking no lain would be mîîade to theni if she
mn10 D further dlaim. to the $1,500, and the equity of re-

dernption ini the lands being estimated at about thie sanie
sum that vas ovingL hier. ît would be a, fraud if the statute
nain againszt thie debt ow ing to hier and not in lier favour as
10 oêesO.

1 thinik plaintiff Henry should have offered to pay dé-
f,-eant Mary or have an accounit taken of the rents before

brnigthis action, and that substantial sueess has been

1 therefore, dlirect defendants 1,) giu up possession to
piaintiffs upon payment by Ilenry ýSpohîn to Mary Spohn of

S15O ogether with1 Ler costs fdeneand, in default of
.uchL paYiment, 1 dismiass the action Nvith costs.

MÂBI, J M ~CII21s', 190G).

TRIAL.

IlWATII v.HAMILTON STREET IR. W. CO.

*Veghgene-lnju o lci-son Bic!lcliig by Ovcrtaking hiree
Car-nuswi osiionof Car-Sper J)et in Fc a(dr
-FilreofJ>aitif o Look be-hind Contribiitorq l
!$el$gn<eProrrnteCause of Jnj«ur!-Case for Juryl

-Mlotioni foriosut

Action bY tho idow of Arthur C. Heoall I o e lani-
ngeý for his depath caused, as allecred, byv the neglîýigece or
deIendanta.

G. S. Kerr. Ilamilton, and G. C. Thomseon. Hamilton, for

E. E. A. Du Vernet, for defendants.

MÂar. J.:-Atflic conclusion of plaintiff's case
4ofendants movedl for a nonsuit, and it watt thereupon ar-
rnged thjat flii, 4)or*' f flic asee damalýges to which

#laintiff 'wold(1w be itîled in caethe Court shudbe of
opinion that upon thefli facts appeairing in plainif' ca, etse there
W" inthinig whichi could properly hie sulbmiitted( to the jury.
The ilfalag(, wer esed at $21,500....
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I)eceased was a inemiber of the fire higad-e in theu umiiilil
ment of the corporation of the citv of linlilton, anid. h&vin<
been on duty ail night, was returning to his hiome at a few
minutes after 7 olokini the Înoruing of -10h Octob)er,195
on his bieyc1c, whcen the accident oecurrcdl. Biefore joining
the tire departmient lie had been a patrol dr~riii the plo
department of the cdv,- and so wwz faiiniliiar with the citv
streets anid the operaition of the cars. York streut, upon
which the accident apndwas being rupaircd 1)y thie vityV,
the macadamn bcing repiaced by asphiait, and -,o ii e~

* v ;'ry or defendants to operate their cars on that sre
in :uchi a înanner that these iîmpro'.cinents could be 111ade'ý
T[here ;ire double traeks upou York street, and for, somne yegar
it bad heen the established customn of dccdnsto use Ill
nrthierly track for ail west boiind carsi anihe sOiithcrjv

trackz for ail cars travelling in an eaisteriv direction; buit for
soinec days before 4th October the southeriv track alonad
been used. -.. No repairs hiad actually'N wceilounne
on the block betwecn Park and B3ay streets. . lh
deceased wus bicycling westerly, and a short dit e 4
of Park street was riding on the "devii strip,"* which w-as 4
feet 2 inches wide. A car was aiso travelling wvesterly. ami
having crossed Park street, the mnotorrnan, obseng eei, e
same distance i11 front of this strip, shut oir is p)oNtr and
commenced sounding the gong. He says liu aiso ihtn
the brakes. The car, contrary to the usutal ustomi, w
travelling on the southeriy track. Th i otorinanii gave ajshi
reason for turning off the power and applying the brake tilat.
hiavingseen the decease turn froni the northerýl v trauk fNýj
behind a waggon aiso, travelling westerly, lie xeee thAt
deceased would cross over to the~ south side oif the ndwIay,
but deccascd not doing so and eontinuing on the Strip, IlJ.
iot ormaniii ioosened the brakes, but did iîot agaàin turn o

the powor, and continued sounding the gong. Th'le
dotibtlcss hearing the gong and the car overtaking imi, ajj,
also no doubt supposing the car to be on the no(rtherlyv track.
turned upon the southcrly traek when oly a short dlistl.,
in front of the car, and without turning h5l he(ad t(- -«ý
which track the car was on. The miotorniani said this %vàý
donc when the car was only 6 or 8 feet froin irn that h,
then reverscd the controller; but the car overtook the, de.
eascd, ran him down, and kiiled, hîiin. Themurna

'said decedws about 4 car lengîlis in front of imt Wheu1j lit
first sawu lm: that deceased did flot al)pear to thiiikhe
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in any danger; that it was apparent, when dOle"asc turned
oui upon the south track, that ie thouglit lie was turning
into a place of saifety; -and that there was ito appearance of
any rkkse in the wav deceased w~as rîding.

salfilel \V(oods .zîated that when deceased turnd upon the
ýouth track he wa.s about 100 feet in front of the car, and

i;otor >, fout as., the niotorinan said.
The ûity enineer said lie badl notifled tite superintendent
of deendan~,' rilwav to put in thte îteeessar.v tr-vr

tha is teporrv withe~. ipon Ytork street, while tite
re-pairs were goin 'g on, and that by using tîtese " turu-overs

shIrt rs Of the line eould be eut ont.-"
.Jantes Travîtor, dlefendants* traiuk foretuan, said hie had

tken a teinp)orary switcii up to Yoçrk street so that it could
4- pult iii if the çcity engyiteer reqitired it to bc doue, but

that th14 spi n tendi ent bad not instrntctd int to put it
m.w . ... . roin Bay street easterlv tbere were ira
warning:s of anv sort put up, nom were steps of any kind

taken h%- deendani-" ho indieate that t1iey were operating
theýir trackh front Bav street easterlv otherwi,,e thait accordl-

ing t ther u~u1 cutoiu.
T'he track foreman statt'd titat tiwre w'a, nothing to pre-

%,rit cros;s-over switches being put ini, and it follows that,
band that ous been taken, the block between Bay' andi li>arl

stÉrËetswoui not haive heen *'eut otit,"' that thue cars wouil,
hav-e beenuing theý nord) traek on the morning of thie

aýeie mad soý titis fatalit v would probably htave beett
Iioded lutakingl titis obseurvatton, 1 ain not overlooking

Ille filet that notife hald been given to deednoffîcirý
that the- gd work itttenidod m4m !gwork on that par-
tielahr block on tue Intoriing of the acidnt bt this does
no-t answeri the arnwt .. that work bail mdt coin-
nIeneed on thaIýt Ibloek ati te-i(-tme of tho accident. and whent
plairni' irm itu;wmd \%;i< kil hol there was no ituperative, nece(s-
.ity" for defendnts op rat 1itir üars itt the point in e-

tiom ii ant unuiisuii imnnner....
~'onmphtint a ina;do titnt tite car was travelling at ain

xce&ive rate of spe.The evidence upon this îs some1(whait
contiraidieoryv, soutewinse tîn onlu' 5 or 6i miles, whle(

othrs sayv muchI ftr; înd il M'as ttonivrgedl for plain-
tiff that, as thev ca;r travellod 189ý feetafe the power was
tiirned4 off and Ilm braike ihtnd titen 8q foet after de-

w> as îtruck, niotwithstandfing that then the power wats
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reversKI, and the body and bicycle acted aýs obstruetiolns, in
ail 278 feet, this was evidence of exûc,ýive Speed,ý ini any
event iniproper speed, at this point, and ini th,, iru&n
and having in view the fact of the car trvligupon tiie
southerly track.

It was also alleged that the fender was not iin order. It
was so constructcd that when the front came ini contâct with
any object, iL would ý'trip,"- that is, the front wvoudd fail
dlown ripon the roadbed or rails. Then it struck the icydtýe
it did flot "trip." The motormanzc stated that thýere waa a
rod by means of which li ecould -trip" the fonder, but that
bce had no tinie to do so; that tihe reason the fender did flot
trip was that it struel, the bicycle at an angle, thewei
then goîng ov er and partly under the fender. lis tipiping
could not let it down to the roadbed. Trhe fenders aroecon-
structed so that they fold -up anid are attachced to both ends
of the cars, so that they can bc operated iin eithier dlirectinni
Other witnesses stated that deceased was whieeling direet.1Y
in front of the car, so, that the fender could flot have struck
the wheel i the manner stated. by the motorman.

Defendants' counsel contended that . . . flc auq
causans was the neghigence of deeeased in1 turning in front
of the movilg car without looking to sec n-hich traek the car
was travelling ripon, and it bccaie the dut-y of the court
to withdraw the case f rom, the jury. . . . No case waj
cited, non have 1 becu able to flnd one, where- the ride was
applied upon facts at ai similan to those in this case. ..

The practice of nonsuiting in cases of contributory' negh-
gence is to be limîited to cases whene it is plain and iuidis-
putable that the accident would not have occurred but for
plaîntiff's own want of proper care. .. . Seriver v.
Lowe, 32 0. R. 290, following Brown v. Great Western j
W. Co., 52 L. T. N. S. 622.

The established practice of the Court is thiat actions o-f
this dlass shal1 be tried by a jury, and so long as that praw.
t1ce obtains, I do flot think the rights of plaintiff shouhd h,,
encroaehed upon by the Court, and, unless the JudgIPýc sa
say that uponi no reasnable vicw of the evidence could ne.gi-
gence be inferred, the jury should be left to Say wh'Ietht,
from the particular facts before them it should be ine1.,,I

I think, in the absence of any notice or warning to the
co-ntrary, the deceasedl might, reasonably be said tohai
had the right to expect that defendants were operating thetir
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i-ar. at theyL hadj for- vars beeii acostomed to do.ý ani tbat
in tuirning ovrto the south track lie w~as rclv ing upoxi the
,tab)lishied (,ii torn of defendants in runnig their w est-
bcnnd uars-- on the northerly traek, -and that is doing

ho~~~t \upoe le a avoiding in..tead of enconntering dainger.
Of ousd'fu1n had te legal riglit to lise tlte south

trae-k a-- thev wce oi- 1)ng, but the question iswlieftlx, tiiev
týan, in the ir-eutie aIpplv against plaintif! thue pirin-
ciploe laid down in sUch cass a Danger v. London Strect

R. .0o, 30 O. IlT43 and O'Hlearn v. Town of Port
Arthur. -1 0. L. Rl. 209, 1 O. W. R1. 33&;.

1 ain not intending to say that defendants musti neces-
-arily hoe ýonisidered guilty of inegligence in mereit' rnnning
a car in an opposite direction to wlich jr liad 1ter sual

te ruai it. upoa the south f.rack; and possibly, if tha;t fact
.good, atone as the charge of negligý(,ee, defendaiits motion
àhoilld ho granfed, but plaintif! allegeS and proves faets conn-
nectod with the operation of flic car by the inotornian,
wblicb, in conijunction with thie inusual running of the car,

make it. il] 11v view, imosi f nonisit....

1 tinik if thef jury acepte the stateunelnt inade In those
witneoees not in deedns mlynn.where thlev con-
flicted withfi iosel in tIre empIoyment of defendants. that
therc w-as eiec upon whieh thev eoufld well folind a ver-

did for p);lintif!.
(Baifouir v. Tloronto R. W. Co., 5 0. L. R. 735, 32 S. C.

Rt, 239. and Gallingler- v. Toronto R. W. Co., 8 O. L. R. 698,
io. w, 1?. ;522, distinguished.j

J1udgrnent1 for plaintiff for $2,500 and cosis.

1)ï, C. MARCH 22\NI. 1906.

WEEKLY COURT.

>STO'0NE V. BROOKS.

1) Îga Lil drcýj,'c Ili' 11.' V iola lion of A4 rrcen ti~Ss

Sa.ir of Stoclk of Riusiness -(?oodwill, Aloaxufr
0khall-l Ilort gage'.

Appe-al by de (tfendaufii frýon report of a referee n pou a
,tfe(rence to asesdaae n an action for wrongflllv dis-
trainimg and seingim wvhon no rent was due, and n1-ýn for
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M'rengiulI011 seizing auîd .eIIiing ýgoods îoiae ypani
to dectatat a, tinie w~hen defenda(lýnt h:Iiad n righi to seize

1111der tlle ternis of the înrgg.Tht' faii appear in thejttdgntilent of' the' Court of Appeai, ", (. W. R1. direcîing
a nwtriïal. At the' second tr-ial the' refuirence waS directe&,

T' rteceasc.- plaintiff's danmages at $,-89.Plain-
tiff i"eiiir judgnent on the report.

J. E". Jonesý, for defendant.

J. .1afflregor. for plaint ilf.

BOv]:), C............ e%-ïdenve( ahlundant]vs.
ports th(, concluIijsoi of thtirtece upon the 1mets,ý thajt.after the' distress flrst mnade, Ijcewa~. a transact ion beItwee(ý
the parties w'hîCh had tht' effect1 of suspenidin th pl roced
imgs iiiitil an opotnt -. s given of' colleetilg thle ainountfrom the paynient of accouints îaîîded moi., wlîhwoiild railduie oun Lst Mareh, The' parties hli4(he :it aîa a> to
whiat w a, real Iv dite iii respect of rent-airlisig friont the un-
Certaint -V ini appropriati ng payrnents asý betwceni rent Lnd.
payment on a chattel înortgage(-4oit about 131hl Feb-ruaryits wias a gred that th e' balance due was $ý1 G2 oni ilI zaccouujtý'andi that certain accounts, known to bc go-1(od, to ilie value of$162, should be assig-ned to the landiord, on pivrneont Ofwhich. wlten the * iiotild becoîne (luie on 1s Mrd aitclain was to bcsuisi' iin respect of w'hîch tIl,(, reha
been made. Tlicre wvas a stvof proceedingsr ared n titilst March, and tlic righît steired bV con1traet to) satiSfy therent . .oit the' faith of mliehi tC10-c0 ns
assign('d. Ail these aceoutîts wvere afterw\ar-ds olezJ
full at the' instance o>f tlie laiîdlord, and. thu ile sa~yonly $70 reached his hands, that is not to be olaiîe ntù~tiff. Titis is well proved by thie Nvritîngs andi( bY paroi, ln(ja violation of this agreeiineîtt aînotntted to a trespass byv thlelandiord: Gîles v. Spence, 3 C. B. -N. S. 2rl); iltlli't, v.Bradbury, [1899]j 2 Q. B. 405).

lPlaintiff's right to damnagels aroise and is if bemaud
by Ilit actual value of the' gocils. e lite ii (coittzi eun forrent and chattel mortgage. Upon this- vai, lue , d Ni eidc iavery meagre, but it seems, to me that the refereeý fias errc
in charging the antounit of plaintiff's bulsinelSsý ais aL goingconceru, ineluding wltat was the' goodwill. The, refer*e lias3allowed as for value of goods bought f rom defendant, . 50
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and b:oughit by plaintiff afterwards, $1,300, ini ail ý3,So.

I %%ould dudueut fromî the damages aillowed 1-bv tire referce
$UU) a forj the( goo(dwil I. That was fot -,id, anit re-

imaiiiii %ýt ith the tenanýt fýor the reinainder of his terni haà bie
chooen1 1() rumIikit in1 IR premi:îýes ani carry o~n tlie bîisines--.

Di anv\ *ýiee-t 11w iaînage'> on tii hcead aîre too reunînte, and
-,ould iiot bucare upon defendant. ll net resuit is

that frontth reer&- iltimate figr uf 1,--18.9 , as tlic
meaare o reover, soiki b4u d(cduc(tcýd lý49Ut),l îing in

uot11 ee inerea-1d bi- ibis inquirY as to thie goodvi il, but
theýr&' %%il] bu- iii ( i,4 of appeal frontî is report.

O)n iiotioîi for judgment 1 direct tînat ulaîiî fl rucover
IliS C0Iou1t of $648.94. withi cost., uf action amiredene

MAEJ. MLlARdI 22\îxD 1901).

TRIAL.

1IAMILTON STEAXMBOATl C'O. v. MACKAY.

Wa'ieor jwi lair' r -aiiai lers lin niflion BIay
-Deed- ranif Wh'iarf on one Side of ipI'o -

1lVarf-Erdn of Moder of ('.'wr (il l'îwc of ("rani-
A 1di bi'l'i l .11//Jajunc/ion.

Action for an injnt lu) ru(diîiii îlcfeidants froui
'Usiig a ceortini sliji i b fl ýot of .1aiu Street, iii 1lainilton.,

1 .nann.wa hflîtn ilIii derogcal e frnim a 'grant madle 1b, di-
fendants to plamit iii o 29th Nebr,1888,. of a Whbarf
on 1l)w ea:ntorlY side of the slip, tht, watrs f wýlihb furn1ed
part of the public nlavigable waters ut Haîniiiltonr ibaiv

GL . Vhe. K.C.. ani E. IH. Atiibro-seý lamiltun. for
plaintiffs.

J. uXesltt, I{C.and J1. G. Gauld. Ilaiilton. for
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M.\BEE, J. :-The facts are not in diýiiiifi. IPriOr to t1iè
purchase of the wharf by plaintifts froin- defendanits. th.e
former bail been'using the slip for the pur-pose of bringin-g
their boats up Io the easterly wharf, uinder an agreemnent
with defendants, dated 28th December, Th8X and in sek
ing of the condition of nmatters at and prior to the pur-
chose, and as ta what plaintiffs were c'ie tin ,k obtain hy
thieir purchýase ' one of Élie defendants say lie knew plaintif-s
were inte-nding to run the " Modjeska"ý and '-Maeassa» in
1889:ýt thiat Ilev had neyer used anything buti the slip prior
ta that timne; ihat they were expecting to brïigths boats
into the slip, and that at and l)rior to Chat tîine no boats
were or hal 'been using the slip to a.pproaeh defendanW&
westerly dock that would interfere with plaintiffs using the
slip as they were expecting, and that could flot lie sidje j)y
side with plaintifs' boats.

The boats operated by plaintiffs are the ainc thiat the
defendanta speak of, and the user by plaintiffs of the slip and
of their premises hais i11 1o way changed sice thie purvhse
Defendants, however, assert the right ta use the waters of
the slip to bring large freigliters up to thieir westerly dock,
the beam of these boats being sticl tlîat if plaintiffs' ot
happen te be in the slip when these large boats enter, Ille
former cannot get out, and it bas frequently oeenrred tils
one of plaintiffs' boats w'ould arrive u-t thiî.iinuth of the >4i
with a load ef passengers and be unable to enter or reach
hier accustoi-aed luuding place on accourit of soelarge hast
lying ut defeudants' wharf. This state of afr has ereate&
rnch trouble and inconvenience to plaintifls, a.nd, no (ojt
if relief is granted to them, it will causm ,1u101 lozS. ta d.,ý
fendants....

The deed of conveyance to plaîintifs. slirnly dfins
nietes and bounds tlie property cnedandf alppakreiiU1y
eovers the entire frontage along the easterly side of the slip ;
thiere are no reservations, ner does the con-cac tcover n
portion of the land lying beneath bbcae r of thçe slip.
It was stated that during the negotiationi for the pjurch.sýj
plaintifts wished some clause insertcd 'ri the ,oniveyall>
giving them the exclusive right te uie thie waters, O! the
slip, and that. defendants refiused Io concedle 1hs do o,
however, regard this as inaterial in flseîn ie qiuetion
involved, whiich appeairs to me ta be simpjl1v whether any
uiser of the slip) by defendunts in a way ihlat initerferes with
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the use and enjoyment of it as an approach to pl-aintffs'
wharf as it e-x]stedI at the time of the deed, and as (lefend-
ats knew plaintifls expected to continue, is a derogation

froeu defendaLnts' grant.

DefendIants contended that plaintiffs could use thec soulli-
ely" end] of the wharf when large steamers were, in the slip,

&n flot bring their boat int the slip at ail, but the plans
she the water to be much shallower therc; the place is
,more exposed, and, as thle coal is stored at the southerly end
of their wharf. it is apparent that any interference with the
mr-xe and system adoptcd by plaintiffs in operating their
1bot.s, snd handling their passengers and freight, would cause
tbmn serions loas and inconvenience.

it wa-, contended for defendants that because the waters
of the slip were publie and navigable, th,- ordinary rules of
law tha.t would be applicable if the slip were the property of
defendants, or within their control, did not apply, but no
authority was; citetl for that contention. Defendants, as the
evuners of thie westerly wharf, would havo, ail the righîis in-
cident to riparian proprietors adjacent to navigable waters,
and, in thie abs:ence of anytliing to the contrary, their exer-
cese of those riparian riglits could flot lic cncroached upon
oýr interfered wýith; but 1 know of nothing Io prevent a ripar-

a proprietor from entirely divesting hîmself of the riparian
riglt, incident to his property, or limiting those rîglits;, no

inatter wh thofi property is situate upon puiblic navigalble
wters or upon wýaters that; are not public andI navigaible.
The. riglit of a-e& to defendants' westerly wliarf ni th)e tinue
(J the conveyancc- was theirs and theirs only, andexte
.,)lely because flic wharf property was contiguons io the
waters of the slip, and where, as here, a man ownsprp-
ties upon either side of a common apralno mnalter
viiether the waters formi part of a lakze or bay and aire public
and navigable, 1 thinkt sale of one, and conveyanuie vthý\ jt-
(ait limitation or reserv ation, prevents the use of the waters
of the. slp, as incidenit to the properly rtidin any way
that interfeýres with the use that was hein,, made of the slip,
as incident to flic property purehased, at the lîimeý or sucli

There wharves are both privai e properi y, and no boat
coring into the slip eiau use blicem for lauding without the

cnet of the owners, and if boats shouLI tic up at defend-
ants' w-harf withouit Ilheir permission, fhey would bave the
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right to cut them adrift witliout being 'iiable for daniage>;$defendants, bcing owners or the westerlY whrf ndi
bin der their entire control, eaui prevent the uýe of thlat

whiarf by any boats of a elass so large that would inierfere
mwith that use of the waters of the slip that it was intLedI
Jilaintitîs should have.

1 ar nfot overlooking the faet that, as appeai> by tle
niap, the îiortherly boundary or terminus of James st,t
eornes down to the water at the southerly end oS the slip,
and that il is said to be the law that, where a public high-
way is laid onit to navigable waters, the termination of suc-h
higlxway is prcsuîned, as an incident to such tih ai, .
a publie lainding place. This max' be so in thiis c-ase. The.
ex idence does flot shew what in the way of street termina-.
tion or wharf exists, at the junction of t.he street and slip-
TIhere inay be, and perhaps is, a publie righit to corne ulpthe waters of the slip to the foot of the street and hreiad
If such right does, however, cxist, it does notý affec,(t 11wp~i
tion of the parties or their rights in this litîgatlioni.

The right contended for bY plaintifsz isstitl pok
ing, not an casernent connecýted1 wîiith He wafprh
bv thei, bnt a rigit to use the waters- of thec slip as the ap-
l)roach to iheir wharf in the inannier and to tlie sarnitex
tent as used by thein under the former ageînn btwa
the parties, and as they used these waters à[ tlie imie of th,
sale by defendants to plaintiffs of the easterly wharf.

T[he authorities establîsh Iliat ex idence ýis disi to
shoew the mondeo f enjoyment of the property' at thie tiin,
of the eonveyanee and of its then state and condi tion; .n
1 amn of opinion that the user of the slip as contendc<1d for.
by defendunts is a derogation froiji their granit of 2iloh X("
veînber, 1888, ai that plaintiffs are entitled to ain injuni-
tien rcstraining defendants from usîng or permittîi.. to beý
used the waters of the slip as an approach ti) thie we,(steriy
wharf in any manner that interferes with the use by' plaînl.
tiffs of the waters of the slip as an approach tu tâc e!zsl
crly wharf, as sucli use existcd at and prior to thel date of
the grant.

Plaintiffs will have costs of action.
Sec Hall v. Lund, 1 H. & C. 676; Munn v. Illinois, !q

'V. SI. 113; Dutton v. Strong, 1 Blaek 23; Hlarrin-tou v
Edwards, 17 Wis. 586; Suffleld v. Brown, 4 De G. J'. & ~
184.
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TRIAL.

MALDEN IL. C. SEIPAAIE S('IlOOL (NO. 3 A)

Siparale ShosFmt of f 'i l ,Sit w '<i->.
fecùre'-é Proceedings-Dela r 1io n tIwI, School not Letally

Actigon V 111o trusiees, of' Roman ('thltesparate seitool
mecýftion No- 1 a in the, township of Ma-ildeni against de-

fendnts astrueesof ai) aileged s.eparate sultool known a

uni loi omani Cathiolie separate sehool »No. -i for the towu-
hp6of Malden and Aniderdon, for a deelar-ation that cer-

tain notives gýiven ai ep talien for the formation of the
la.4t iînentioned school weenuil and void ; that defendants
b1ad neo authoityv t establisli and maintaiin their sehool at
the expenset ini whole or iu part of supportErs of the sehool
in plainti1rs' ;sction; for an injunction. &e(.

A. Il. Clarke, K.C.. for plaintfTs.

F. A. Hough. Amherstburg, for defendantsý.

MAIEF J :-1'îeschool of whîch plaiifis aire, truistees
was forincd as It resuit of a meeting lieldl (on Iltl Novein-
ber, 1M7 a, 1 ih(lool house w"s huilt ani the suleem lias
1,ei in operat ion ever since. The persons w'ho fornied titis

,41ixl wvere resident, in publie sel1001 secQtionl No. 3, as defîned
ba bylwof the township of Malden pa-sce1 on 27th Xo-

wnbe, 181, the limits of the section being- fily set ont in

Ce4rtaini s iparate- seltool s.upporters in Mallin ru-idunt iii

the above section ai in the adjoining towiiship) of Andelr-
ilon took stups to form a union separate school ia 1905nam
it ii thev validlityý of those procueeings that are now îin dis-

pe.plainilis alleging that the( esthMishme1nt of titis ladt
mcttioed VhOd ili oitlter Ct ll) ihii 1<> abandon the

mainenacef their ,ehool or double thetae or those whon
support It. This, however. is iiînntaterial. ný, if ite iîlî

luuetof tHie seitool of îviiul defond Itts are t ru'qes i,

Ieplýj. jthere i, an1 oind of Ill(, 01uestio ï i voivedl i n ti;- :1( ot on.
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A iiuiber of objections w erc taken to, the v arous uoticý'&
eallingr of meetings. and proeif rgiaio n of te sehool
represented by defendants' trustees; but, in ie ie 1 tAke..
of theiater it; is flCeessary to, consîder 011e offlY of thsý
objections.

Proceeilgs were taken under R?. S. 0. 1897 c-h. 291. sec,
21, which provides that flot less than 5 freeliolders or houSe.
holdérs and heads of famnilies resident witbîn anyshole-
tion may convene a publie meeting of persons deiigto
establish a separate sehool for Roman Catholics ini such sehool
section. The mode of procedure adopted was to formi a u-nio
separate school section, a.nd, without considIenng wveher
that is contcmplaied by the Act, or whetlier th,, proper cour-W
to pursue would nlot have been to form indepenident separate
schools iii Malden and Anderdon, and then take the ,tp
providcd by sec. 29 to form theni into a union seetion, jt
appears that thiere were 5 persons in the townsipi of 'MaId
who w ere householders or frecholders and heada or f;amilie.>
within sec. 21, who were in favoeur of the est&Lbljahmeunt or
this sehool and who convened the meeting. It is contended
by plaintiffs that 4 only of those persons were resident. with..
in school section No. 3, and that sec. 21 not beig complîa4
wîth, as the initial step in the matter, everting that. fol-
Iowed was a nullhty.

The by-law of 27th November, 1871, was aiaîenfded hyv by..
law No. 271 of the township of Malden, pOre on
March, 1891, which purports to be a by-law fto divi'do sehool
section No. 2, Malden, Înto two sections, and it then. hy ita
enacting clause, divides seetion No. 2 intoi 2 ecios to 4
thereafter known as section 2 and ')ti.i3 and the various
township lots and( parts of lots formingi, each of the.ese -
tions, Nos. 2 and 3, are specifically. mentioned and soet fortlh
in the by-laws, and lot No. 43 is design;ted as forxning part
of school section No. 3. This b-areild in C.onljunlctj
with that of 27th November, 1871, establishes twvo N.3 se"-
fions, with the boundaries of each aIl elearly defined, and.
one of the 5 persons mifnfg for the stbihetof the lnew
separate sehool lives on lot 43, and thus -1 are heada,ý or fsat,,
ilies in what xnav be ea:Iled old section No. 3 or 3 (A) aML
ont, in new section 3 or 3 (B) ; and so there are, not e) per
sons frotn the same section moving in Mic mnatter.

[t was strongly urged for defendants that there wvere nct
two No. 3 sections; but the by-Lmaws clearhY shew that therp
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Rft, sud that, pîi Otlp 1 y-Iaw No. 2, 1, lot 4:' wa,ý i o
-- e- týùf No. 2, ani dlo-. not now andi nex er it fori part,

of iscin3, withîýn \%Iici the other 4 heads of volisr-

wms a orraioni undet theý Aci,. of wbihîl defe1idantwe
Irutesqilteaîrt broui1 anvtîig (,oue bv the resuden1ý of

Maldenv anmi tu i;arat s(-hooi sapporhiu' w ho fel1 within
Il 4of 1the Ae\( 1. u11t support tliî: schluol, anti they bonnet

tbeý ra&tep)ay-rs mho~e support. was in dispute. Thuis is by
DO eTans4 clcar f roni the sLepS taken; the whole, sehenue was

a joint one froni thi bginig as ail the l rs, . lix ing iii
LothMalen a~ IAnderdon,ý i n tie are.1 ni ; 1e ionant \vlu

wislhed th sholfrmd >,ned an arcnn ubem

so1porter-S of 11w saine, if a union school w s \ ti lsht
and, in mY dg n, no valiti union sehool \wa, sal.id

1Plaiitis ;irc entitled to a declaration thiat eena

Lhave neo authoritv to inaintain their school ;ii the epne
in wholeý or mi part, of the supporters of the sehool rpe

44intud by- plaintitfs, anti to an injunotioît restraining dbjl

anuta from interfenit ég iii aîuy way wiîh tlic said school or tuàe
supporters thereo as such.

As dfond1antý arle rut to blanie for the error of the tow ni-
ý.hip oficiers hocreatet confusion by establishing two sc

tiona known as- No. 3 in the township, there tvill be no ùoSt,
o! tule action1.

MARcIi 22N7D, 1906.
DIVISIONÂL COURTf.

R11TAISIA.

Ezirditon-lorrn tof Com':nitm eut-Forin-Jocr,,,ns Io
wkom Adde.ud-FrgCy-2~tQCflCUtof Off mcc, in

Warrant-m (<'ut l fra.i<.I Priouf tuai O!î,mnc hogt
1,s ai (rimie in I"oriin(onr 'mlan-nomto
and Lichef.

Appea b nisoer foîn order of BoYD, C'., ainte 39,S,
irefmsing motion fori wrît of habeas corpus.

J, B. Mackomnie. for the prisoner.

J. W. Cu£,I.. or the Unitedi States Governnent.

J'm. Couwrl (ML Cit. (.J.. J., CLTTTE. J.),
diSmieaed the appg-al.
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BOYD, CI. XLuAniC *23D, 1!)()6.

CHAMBERS.

LMIFRIJPAPEJI M\ILLS OF CA-NADA v.McDO-\-ALUj

Parlies-jJot ion Io Add De/endanil-Replevin - Cuuneie(-
cluIam-T'hird Party Procedure-Rules of C',uri.

App-al ' v John G4ray froxin order of 3Masteri in hbe
(auic 412) refusing a motion to add the appellant aLS a de
fendant, ami appeal by* defendants froin Il fl;i stcr's ode
allowing plaintiffs to replevy- the liorses flitove8o of
m-hich bv' defendants was alleged by' plaiintifl's i1 hîano~

J. B. Clarke, K. C., for Johin Gray.
J. W. ýMcCullough), for defendants.

Frank Ford, for plaintifs,.

Bovi>, C. :-The question of pIeadin- andl partie.s lu
more nearly within the mile laid down iii Norris v. jýjjv
2 C. P. D. 80, than the ruling relied on in Monitgonery V,
Foy, [1895] 2 Q. B. 321. Tfhe former ia-ideide tha-tm lien
P. plaintiff, acting within his right, brings,ý anl action aIainst
one defendant for a distinct cause of aictioni, il is not for tht.
defendant to bring in another defendant ag;ainst thie poi.
tion of plaintiff-one against whom plaintif fmzkes ni- chkilli
but who is souglit to bie added for the cneineo
original defendant. There must bc a very cîcar anda

stogcase mde. to induce thec Court to introduce a new
defenidant againist whoin the plaintiff dors flot wish, t4) pro

ceand whoso presence is flot ncsayte detevrineh 1h.
matters involved in the action u~ cntigtuted Ille,~te
original partiesm: sec per Coleridge, L C. J., 2 C. Il. D. at
P. 841..

[Ilfernceto UMcCheane ý (lyles, [ 19021 I Ch. 9HJ, alnd
discussion of Montg-omnir v. Foy.]j

licre thie action isz tort again-t the* inimediate wrongde;s
they mav or înnv noot have red(res;s iagainst, Cie min r.yw
gave thcmn the horses, but thait ig al nmatter butweenr tIlqmjj
for wvhieh the 'Master bas p)rvided-ý 1bv thie order in app,]
T1hec %vlole issuie is ivhcther tht' horselelong to phlntiff, or
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hfw ma1n1y i of thei do) -o. rlhi prsenev i' GIr,- iz'flot le-

cary to enahie liinal adjudiuat ionit blw iiwîdef Îii 'Ails contrio-

vca.Andl 011 the other altei nativ e of tue iRule 2iidý (2

GraY ceught not b i have ht-un joined, becau-.e an, xrngo-

(a I b4- Juil 1Yarttl i t Ilu option of t lie plinittif l r- vt 4L

Plefurencei 14, vthr-o . F-rederiek-., lIl. U. 36il, :3)(11,

li Rw~t v. 11e-e Il . R. 4'1.-l

1 mwoldi;ý1 aiiîî tht1 Ma--t0r n-- t joind> -i of parties, andi as

to the wre h t-ltt i eo-t-s, i n eausc- ifo plin ttif.

. < îî 23 Rt>. 1906)î.

WEERLY COURT.

WW---<1 oou4u IinIIiue% i i i, J0,l i y "- .r t / 1 00i011

of ('hildr ilooJ1 q e.f r ('hld

M litloti lh\ t 1w Nailt I)ioîl 1 rs 1*1, ont palît; in lil ratrs

nwit Ile i lu %% [Hnu 41 ed1 \ oi 14 e e-bite of ;1 -a1:1 Wilklu, d1e-

(A>;14d-] f(r il îîn îr ille nu, -eti i~ lie roi uîîtillod

be repreo inte w tltuttrjati i teaille i n c-r- -

\oin the adtt!- ra or-, to (-1~ i ý nt ' l , a ioî'

Wilie, du-en-ciil oIofhe-o~ ftutttr\ l n

b<ju msad thewit dire-f-tuid bl " hn iînV itiaini- If) lie

SSvEral uli Idi il of tue -t;atriix survivuil lit-r. ilnti 011e

-oUererVlie ) ee-uiu lier, dyviiig, liîîtî i uturtoite

the gdaite of her w- \i ll euvitig 3 infant tiditn

voL. %il. WI. ;~o.tt 3
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R. C. IL. Cassels, for the admînistrators and the cfd
of the testatrix.

F. W . lan ourt, for the infant cldreti of Geuorge wi1ki
deceased.

BoYD t. C. :-l1ii construction oft his will as~ to Ilhe p'irai,
ewhat nioney remains to be equally divided arnong4 my

fainiily" is eovered cornpletely b *v authority. Tho giftl to m
farnily" means. in the absence of any contexi (asý hq'r>ý-
eildren, and is a gif t to a class. By this rule before the
W ills Act, and not disturbed b ' it. one meibur o)f ihe cIa
wiho dies before the testator disappears frorn the faniily> an,
the surviving chidren take ail, to the exchiî4on of ehIil(1ï-
of the deceased memnber. So that the reide ere g,-e-
equally to the surviving sons and daughters: Re Ila-y
[18931 1 Ch. 56i7, and In re Clark, S 0. L. lfi. -o), 4Ow
R1. 414.

1>ay share of absentee io Court.

Costs out of estate.

BoYD, C. AC 23tio>

ýVEERKLY COURT.

GIBSON v. GARDNEI

ÀSurroyate Judge-Consent Jitdgmi et A eopn,,--
count.

Appeal by plaiintiff from ruling of Master in Ordinary in
course of a refermnco irnder à consent jndgmenjt to take th,
accolints of dIefe'ndanf Garduer as exeutr.Th M5t
eertified, that 1w had atdopt.ef the resit or an acoutig
fore a Surrogate Court Jiudge iup to thie t1ime of sm-
accountiîng.

P. Arnoldi T.C., for pl<intîf,.
A. I. MarshC, for deferulant Gardner.
F. W. Hlarcourt, for defendant Vera Biirdett Cibsýon a

infant.
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I1o)vu, C. :-The settied pra(ýti tu appuars now to be in
Eplnda it hias long heen estalilied h-tv utider tlie dci-

erà (rdurs i now CSoli. Itules 665i. 666, 667), that under a
judgmient oi re t, aveounu div Ma-ter utay tttqture irio

illdge am replort upon)I Skvd(ld avvouîItt-and titis whieter
hejudgmient i- hv con-cent or otit(mrwsc, anid mlhethr the

;matter D9 e l reet. 1,1 b , iii th eadn )r îlot. Titat voit-
ieulent practice, î'ognzed ini New vît v. \\ cueit. 31 Beav.

:315 is flrmnly grunv v y tite Cou]-t of Appeal iii lolgaîvý

Edinbuirgh if Assurance Co. v. Allen, '23 Cr-. 230, which
aâ lx~ floe wtot question evet sinee,

But it isý said ffhat iis- prior investigation of the estate
,cuoits 1,fore iteSuric Judge of ie locaiity is- not i

mUr uf settfled or stateýd ;u (omit, but, is radier to, be treaîed-,
Srezs jiataý, wiihshudhvstîp in lhe pleadings. Il.

(). 0 189-~. .e. . i hktatlta-îunt fie

pzve ,f l i e Iiidge shall be binding upo î-,pst
uo~fed ati tteningon tie proeediniïs ini :n1m. -qun

mv~tigatOu f tîte account in the Iligh Court-excýept 'n se
.Ar as 11nistake oir fraud( i-a s in the avveouîl o pro vl
,j«ia investligationI isý ýubstianiially atn audititig of tue wn-

oeu~fs, nilit w - ) trle iii :1 Rulsseli, 8 0. 1. P1. l1ý1.
z o. . R.92G.It i- jusi lthe sort of examination and ap-

p~r~va1 of accoun ithit \va- deait w ith iii teEglitvr
~ ru?~ nd 2Ci., wl wltere the auit w a- I)w un] oiv

mpp~~intudtde tue( ies of a henilt-4-îîV

Appeal iii îse withiSt ù-

MARCII 23RI). i )'oî;ý

Ape bYdeedtt Croji froii ord 'r of BITr-ON. T.,
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antte 39, affirining order of .Ma-ir iniai ilànbr., G ~W
933, direüting distribution of fund ini Court.

G. A. Stïles, Corn-wîall, for appellant.

E. C'. (attanaeh, for dulfend(anit M nln

'W. E. -Midd1uton, for plaintifi.

Trii Cotui:T (MNt(L>CK, C.3., A LIJ., CLUTE:, 4
disnassd :lie apel vitl cost.-, but totot1reuhe1 a'ny
action whielî anv\ ereditor of the firna or Cr-oit Mccullong,
niav be itdviseti to bring.

ANGLIN, J. MARCH 24THI, 1906.-

TRIAL.

ROBE RTSON v. N.\OTTEIIN 'NAVIGATION, C()

Masler an17erat(onrc ofHii-rec Wr,.

ance of ('ontrael-Destrutilion of Shpfore which P,ýin-
tiffs Ser-vires were Engaged.

Action for daniages for wroùgfu1 li>idh,mka1 of plaîntifi
fromi the' euiffloYnint of ilendaiîts as ubIIef engi, o! tjii.
steamrer " ('itv of Colnwo " lainitT a!ilegj thaýt bu,
had Ileln ploved 1) vdt'fendanitts i n ai bor 19014,
had becut cngaged byv theim for 190,5, bu,- thait thcy fu
tu carry out their contract.

A. G. MaclÇay, I{.C., for plaintiff.

W. Nesbitt, K&U., and Britton Osler, foýr dfn

ANGLriN,, J.:-. . . lu 1904 plaintlir was flrst ng
by wri1ten ;o0r-ta a salary of $900 !(11 the seo2 I
the prvi u iar bis airv bail bon, thev Fatne, auld bi, t

Plaintif! dleiinurniing to this, negotiations. cnueietwegeu hiim.
»se1f andl the manager. Fina.Ily plaintif! proposed that- i
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d.endaiit- w«Ml unrma- hai *alarv roAI $900 to li1o M10.h

ojier. Thîs aý a-enîeI" 1, U)v cefej,,1,mI-' angi.Mr
Giidrsleve w o sate- jiat Uhe w rittenýi contrvaul \ as nul

£brQgtedbut thait d( lç-ii,!,it-t agrea-d to gi' e laitatiI1$'l
-~ boîi~for i- 1 ill eoll'deraî ton of hi., dispenlsing Wit

t ida- a 01e tuai the eaa:rt.a 900t %va, '- ael
an~ abrnlned;ad a nworal elontraet muade, Uvý %hIel

plaint was fPr til- "viso'n of 1904 to rC(-Qive a siryof
*1,00 (mqo $A0) pus- a buti- of $100>, mi thni a sori cf

this copntrault ivas tat 'plintiili -Uould have i fareanen'i in i5
depatnîeî, u lieu of I aieindm an chler as; ilterofore.

ln Jauary, 1905. defendaat s oiiered plaintil afncitber
-tkaiier. but, uipon Iii- a'xprs-îinj ;i prefereaite "lI go onl the

- llingwood * agan ona the Ume turnus as Lusi smammy lie
waa advOisel Uvlttr of 21,-t Jantiiiry that "as yoii baa\e niaIt

a ehioic(. o( fi h Collingwoocd 1 yota are bookcd for laur on Cia

nzine tviini as lasti (eaar.'

By Coner mwh-A lie reoiix d abutat i-t Maria at ('levea-
iand, plainiif w-ai- flor Ihe irI i! ite iii foi-ianed l)a da-fendaiit-

Msrch,11 did flot w ia n nse o t1ii e e.Il aa'e
cmliuguood on 21-4 M1ari lami laad -cn îea-ta ith tlw

maDager911 about ll 1 r11(' a reaHLueiaI) til thc niaabe c ire-
r ite l4ratiOl1, in lie tahocf hit'] iing a nd amiii
the aePpliancfes for. 1pain ai ( -isiaa t(il boier1 \ai\(e- 'ýiere

e~tavtalriglit to hta\l 'Pl i ieta.T manager insisted
upojaiiffii ul1de-.a'îakag to wýork w'itîa icillaen, and, uponi

hli. filiaI refusa tc .) , iafradiaiaaa that his -uontraa't
mil, vleiI flnd thai tîiaa canl 'lation b)- 11we niainager

M'a soluiv' baiu a oef piaiatiif iîit upOen lais: riitlo 11a1e
4 irwun for tue 5-aaoaa cf 0, as ]w laadl ini 190. I t wvas

.uo l ta.t a reî-I~ iaatii tcpr i tere o te tu

eapiiaan foir anspetllibc cf Ila eaiatcî,d detý[ihnde Il ilte
manger anonnltid to isubordination pa>sti fving lus dlis-

mnia I fl1a thaat wllen luuis quest(ica 111w u il].
1901, the nliallagir. tacitly if not exlre'asy. aa'aîîies-ed in
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plaintiff's view that ît was nîc~ax il 'lot undesirabl,
tlîat sticl a report shoiild bc iad,. I further finid that noth-
ing was said upon this point whcni plaintifrwa egae for
1905, and fliat, when îtw~ a~al~neiiîc iin the «on-
versation of 2lst Marcli, the iiainager oxpruc.s1y waziýVe ij,saying, " We'll ]et that go."ý There w a,. notingz ini thiîS j3-
leged insubordination to justify defendajîts ili c-ancelliing
plaintiff's engagement.

1 therefore hold that defenîlants w rongfully imi\
plaintiff on 21sf March, 1905, ini breacli of' their contraet temploy hini for the ensuilg season of nai igatif on.

If if, w re necssary to consider flie attitud1e of plaIl-.till', apart frotu an express Cofltract as to the ]Iunhiler offiri-unen to be furnislied hiia, 1iimighit liesitate--in, ail thie cir-
custncsand espec.iailiv ii view of what Lid taiken' pAtý

in 19ý01 iii regard to the nuniber of mii Io b1ew 1y inflic cnginicr's departinent---to hold finit ihe delmild of themanager thaf tlie boat lildbe ol)crat;d ýý ith 3 fireinen wasof sueli a chiaraecr thtrfsiby plainfilf io aceeto itwould jtustify hi- iiîiý l The failure of imeý mang .eciamunicate. this eýi\ îîîîportamt proposl hane t thle
enineer wlîen üngagiiig huai ii) Januarv, wholly uncxpýl;iin

as if is,, xvas, !Ilii tecrumîaneIlîuifir.ud od
go far to justify plaint iff",c's reusa to aceede to it 2. montilslater, x4licl lie was- verv mi( h af the înereY Of dcedn~for
flw ic season of 1905. Btit the express terni cf pliniif'8 con-traci(t render, îftnmesar to pmiss upon fuii, osec f the
Casel.

If renitin,. fo coî.drthe juaîmtuîin ofdîîge eo
able. 1'hintiti, aifter crediting moîeYs, earried fromVaroij
sources, flew luiz5931

Defemîdanmts uirge fhi hafIad phintifl' aetd poînptily ilonreeeipt of flcirlter iotif1viiig h ïii acf ic rpoe cag
in the nuidibr of firemen. lie comld have ebtincdiiý( other emnî-pîcyment and would av îmaiîiu auig.W plain-
tidErec(eived fuis lettlie wavin Cl('leveaîîd fieitedd

tuiring)ý home in a short- line, ;l'd ý%:as il, fact in ûig.
ooon21sf March. Tîmere is lunceh to expla1îuin ad culuîs filure to answer îlîis letter. His eourse wa by neo rnjeann,ireasonabý(I)(lle. Morcover, lie was not: obliged,( to atep~

thaf defendants would adîmere to their aveedintention to
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rdc in, ninie)r of fireinen whlen uolotdwil ide-
tcrinatn ino 10 ii- upïon hî's contractualrilt.add ie

of Ns viws asT, to ei requircîîîents of hi> dIeparrmeîxt.
Neihie-r cold 1 find upon the enocîîe that after Wi return

fr.Um Chlevland phiOtif C"11 liii donc bei for theinu
or Ïii ease> Of deofendants than lie liash donc sinee 2lst TMarch.i

Tlhen all dci iofo-ndaîrt- urge tfiat plaintifi, a iiioîîîli hefore
th., i 1-u of' naigtin, t iploynmuni wliîeh lie obtaincd,
Ulon p1àain' vvidlence, the only evidence iipon the point-
iwhih 1 fuSl ac'cpt-I find that lie was ju.t ifiedl in relin-
quihig tui empliymuiit wlicn he did.

'FinaIlv àt is ontended by 'Mr. N.'eshiti that becau'.e the
surume 'Olligwood" was burnocdo 011 h, June, 1905, flic

ganse ilust b iew us a f il plini1T* naeieî liv defeni-
damsui Iiad beoin for a period tcrîninalin1g w itb thati (lu.

Th'ough] for illc puirpose of îi1ý a<, tiin h a dîiîtdtfe
]! dun eldbe cliscd, filit the ý;teaîne1r \%;i ain ai

brether, j i n adissý,ion as t the eausc of flicr, or
that iiti oiiuren, i- no aser1,ial le 1<) au efault fr blful-

damts or iit had pMlat' been in charge of tue engs"er's
departrienîý wilh u >taff of I1 firenen, the staer uae

been uetovda il was. Not oniy is no sueli nmafe !Cadet
Iq eednv- u1 pcrbaips, is noir strictly e''.av-u

ther Is not ayin i evidenc 1< ariing IîPoîîi it, au ter
igîot %veli have, beet lîa the plead (i1ig'. or a1iîidee

offere bilodfeniitiis indicatedl that liiuv iiîutendcd i l (]
upnil. Il wou]lie1( mlosl uîifair to plahiîi to mrnlade

anythimug aainsî loiii ti tis action .upin thI iit ~ lic.
Ooi %wi on defenants salkugto n wUp àli dusrancf
o! tihe steameru, ut a dae ub'cqcn tu 1lic bruauli of onraf
il] ;ntgto f an~',~t loiea> tu> prive ithat thateveu

pLainî1i1f' uon1trae- 14 b'.i oneiii hi] l ic' 1 eonfllillued eisitue
o! tbe olinw - - 1 a steanewioudb de u a oni-

<lnnof tiw cotiua r Cf tllolgto f tue artes
the. distinct. broaui ili dufuto1" i1aiillngieir ieb u
(o!fcsemr m tleuuieu u'.io ); 1'efuilit ofdce-

2~~u( K.R.7111uî litller V. Wu''l4er, [19011 i K Il. Ifl3,
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(lied by INr. Nebit i-liu ail re-i Illon the wt Il ilwndo
Irine enunE-iitvd ini Talo[r %v. ( a1dý%%,11, 3 R. & S. 8I 3
1 Cind -no awthorit ' for 11w prolpo-in tha, uon piroo)f of
murel iîpoý,sibi]ity of perfornarîÀng aier bircael byv the

eporthe, srant would be, w1iiout more, and in Ille
asneoi ;inv evidenee that sueh i iIl\ lv ad oeCuurim4d

withouf defanlilt of theu eînplo ver,' restritd ,]!I his reeoveý\,ry t.ý
sulcl damg' ashew 1)d e etittled 1to recover hali;i
gae iet eu for a pro termni at in.- simiultane(,usIy wviti

SUeh iîîoiiivhappening. In mv oi Ion lte quantili
of damnages recoverable is flot so I2restrîeted. ..

1 therefore find plaintitf entiVled to jmdgime,t andj 1
issess his damages at,$55O.69.

If decfendants' contentionl a1, to the bî)nFn Il-e tane
were to prevail, 1 would fi s plainti1l'daiaesa $Gý

I)efendants ili pa.v plaintifTs cost oi tliî,- action,


