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PREFACE

Over twenty years have elapsed since the author’s 
first edition of this work. The favorable reception 
accorded that edition; «the many cases since decided, 
and the enactment of a revised Code of Procedure, are 
factors which the author deemed sufficient justification 
for the issue of a new and greatly enlarged edition.

Montreal, January, 1017.
K. L. S.
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i. Contract op Lease op Things and Work 
Combined.

The contract of lease or hire has for its object Either 
things or work, or both combined.1 2 Where a person 
leases to another a boiler and engine fixed to the land
lord’s realty, with a place to store wood in, this con
stitutes a lease of an immoveable even where the lease 
stipulates for one price for the use of the boiler and 
engine, and for the salary of the landlord's son whose 
services were leased to the tenant in the same contract of 
lease.3 4 See further post p. 36 “ The price or rent."

2. Definition op Contract op Lease.
The lease of real estate is a contract by which one 

of the parties, called in the Code the lessor, but who 
in this treatise will be designated, where possible, as 
the landlord, grants to the other, called the lessee in 
the Code, but who in this treatise will be designated, 
where possible, as the tenant, the mere enjoyment of 
certain real estate during a certain time, for a rent 
or price which the latter obliges himself to pay. *

3. Rules Applicable to Lease op Houses and 
Lease of Farms.

The lease or hire of houses and the lease or hire of 
farms or rural estates are subject to the rules common 
to contracts of lease and hire, and also to particular 
rules applicable only to the one or the other of them. ‘

4. What Things may be the Subject of Lease 
and Hire.

All corporeal things may be leased or hired, except 
such as are excluded by their special destination.1

1 Art. 1600 C. Code.
2 Lanoie v. Sylvestre, (J. R. 24, S. C. 233 (C. R. 1903).
8 See Art. 1601 C. Code. The present treatise deals with the 

lease of houses, warehouses, shops and manufactories, and not with 
the lease of farm and rural estates.

4 Art. 1607 C. Code.
6 Art. 1G05 C C.
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Things which are extra commercium cannot be leased.1 
Incorporeal things may be leased or hired, except such 
as are inseparably attached to the person. If attached 
to a corporeal thing, as a right of servitude, they can 
only be leased with such thing.1

Whereas the sale of a thing which does not l>elong 
to the seller is null, with a few exceptions, * the weight 
of authority is in favor of the opinion that the lease 
of property which does not Iwlong to the lessor is valid. * 
A sale involves the handing over by the vendor to the 
purchaser, of the property right in the thing sold, which 
he cannot do if he does not own the property right; 
whereas in the contract of lease and hire the contract 
is merely productive of obligations; and it is considered 
that neither in law nor in reason is there anything to 
prevent one from contracting an obligation relating 
to another’s property; non-execution of the obligation 
merely resulting in liability of the lessor to damages 
toward the lessee. Hut where it is a question of lease 
by sufferance, Article 1608 of the Civil Code limits its 
application to the “owner" of the property occupied 
by sufferance, and our Courts have given a restricted 
meaning to that word.1

$. Nature of Contract of Lease and Hire.
A contract of lease is synallagmatic and consequent

ly imposes reciprocal obligations. Thus where a landlord 
rents a house to a tenant for seven years, upon 
the condition that the latter build an addition to the

1 Ciuillouard I, n. 167.
8 Art. 1606 C. Code.

Art. 1487 C. Code.
1 Haudry-Lacantinvric Vol. I. 11. 125; citing S. 190.3, 4, 15. 

Troplong Î 11. 98; Duranton 17 11. .34; Colmct de Santerre VII. 11. 
159 hi*. II ; Gnillouard I. nos. 51 and 52; Kuzivr-Herman, Art. 17^»q 
11. .35. ('outra Duvvrgier I n. 82; Chatnpionniere et Rigaud, IX-. 11. 
v>97; Laurent, XXX-. n. 56. See per Hlanchct J. diss. in Lotting v. 
Dnnnhio, Q. R. G Q. B. at p. 172. See liaillorgeou v. Robillard, Q. R., 
17 k. B. .3,34. 3.35

See Lotting v. Dnnohuo, Q. R. G Q. B 160, affirming C. R., which 
reversed 8 S. C. 49G. See infra pp. 6-7.
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premises to the satisfaction of the former, and the land
lord refuses to continue the lease, on the ground that 
the addition was not built to his satisfaction, he cannot 
retain the improvement without indemnifying the 
tenant. The agreement remaining unexecuted, the 
parties thereto fall under the common law, which obliges 
the landlord to pay for the value of such improvements 
if he retains them.1

Lease is an onerous contract.2

6. Interpretation op Leases.
Where the meaning of a lease is doubtful, it is to be 

construed against the landlord and in favor of the tenant.3
See further as to interpretation of leases “Mixed Con

tracts of Lease with Promise of Sale," infra p. ii.

7. Acceptance op Conditions and Closing of 
Contract.

In order to constitute a contract of any kind, the 
consent, legally given, of both parties, to the same thing, 
is required.4 There must lx* a meeting of minds 
of the parties as to the terms and conditions on which

1 Lee Chu v. Deslaurier8, Q. R. 30 S. C. 494 (C. R. 1906).
* Guillouard I. n. 9.

Vezina v. Fiche, (J. R. 13 S. C. 213 at p. 221; Dalloz Louage n. 
147; Roumageon r. Chem, Q. R. 41 S. C. at p. 184; Baudry- 
Lacantinerie I., n. 47. See Art. 1019 C. Code.

The following clauses in a lease in typewritten form: "The lessee 
hereby agrees to give three months’ notice (in writing), that is on the 
1st day Feb., to the lessor in case of his desire to lease said premises 
upon expiration of the present lease, failing such, there will be a tacit 
understanding between said lessee and lessor that the lease continue 
in force for a further period as mentioned herein, at same terms and 
conditions,” and another clause added by handwriting, as follows:— 
"Lessee has option of two further years from May 1st, 1915, for con
sideration of $1,440, payable $60 on the first of every month, first 
payment becoming due and payable on June 1st, 1915.” are contra
dictory, and the tenant could leave at the end of the first year, without 
giving the written notice to the landlord as required by the first clause. 
Howard v. Calkins, K. B. Nov. 6th, 1916, reversing Q. R. 50 S. C. 147 
(C. R. 1916), and restoring S. C. Archer J.

« Art 984 C. C.
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the lease is entered into.1 Thus where negotiations 
have been carried on by correspondence for the lease 
of premises, between the owner and the agents of a 
company, without a final understanding, and the last 
letter is from the owner, containing new conditions 
and proposals, a telegram from the agents in these 
words : *1 Will meet you at store, Saturday i p.m. Au
thority to sign lease," is not an acceptance of such 
conditions and proposals and does not amount to a 
closing of the contract. *

Where a party writes a letter to the owner of pre
mises, stating the conditions on which he desires to lease 
them and to subscribe a notarial lease in consequence, 
and no reply is made to him by the owner, but two 
drafts of a notarial lease are successively submitted 
to him which he refuses to sign on the ground that 
they are not made in conformity with his offer, no 
lease can be said to have come into existence. Hence, 
if the party had taken possession of the premises at 
the time of writing his letter and remained in occupation 
until the impossibility of an agreement with the owner 
had become manifest, the rental at the rate pro
posed by him having been paid and accepted for that 
period, he could abandon them and would not be 
liable in damages for breach of contract. *

8. Presumed Leases Lease by Sufferance Tacit 
Renewal.

Although three things arc requisite to form a valid 
contract of lease, viz.:—the consent of the parties, 
the object and the price, yet a valid contract can exist 
by presumption of law.

1 There must be an agreement as to the property to be leased, 
the rent and the duration ol the lease. Join /ih r. ('hooiHo’l, V. R 
5 u B. at p. 26.1, citing Aubry et Rau, Loitngi . paragraph .162; 1 Guil 
louard, no. 35; Dalloz. euppl. I.ouoiji . no, 57.

* Hobiehon v. The E. P. Charlton Co., 1.1 il, Q R. 39 S. C. 22 (C. R-).
* Hobillartl r. Galérien Parinenaet IJee., Q R. 46 S. C. 233 (C. R 

19141, reversing.
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For instance, a lease is presumed by law to exist 
where the tenant is occupying the premises by the 
mere sufferance of the owner, whether express or im
plied, and the tenant is bound to pay the annual value 
of the property.1 Such a holding is regarded as an 
annual lease terminating on the first day of May of 
each year if the property be a house, and on the first 
day of October if it be a farm or rural estate. It is 
also subject to tacit renewal and to all the rules of law 
applicable to leases. Persons so holding are liable 
to ejectment for non-payment of rent for a period ex
ceeding three months, and for any other cause for which 
a lease may be rescinded.2 3

Where a landlord alleges in his action a verbal lease 
and also use and occupation of the premises by the 
tenant sued, and failure by the latter to pay a quarter's 
rent, he can, if he fails to prove the verbal lease, 
recover the value of the use and occupation, which 
he can prove by witnesses, and has all the recourses 
open to a landlord in an action against his tenant,8 
And this is the case even where the tenant admits the exist
ence of the verbal lease but for a different amount.4 * Even 
where a landlord bases his action on a verbal lease alone 
he can, upon failure to prove the verbal lease, invoke 
Art. 1608 C. Code, where there has been use and occu
pation, and can make proof of the value of the use and 
occupation.6 *

The term ' ‘owner* ' in statutes has always been a 
difficult subject of interpretation respecting the scope to 
be given to it. This difficulty presented itself in Letang v.

1 Parent v. Omi, S. C. 1883, 9 (J. L. R. 133, confirmed in Review; 
Art. 1608 C. Code.

* Art. 1608 C. Code.
3 Hanover r. Wilke, (J. B. 1865, 1 L. C. J. 37; Arts. 1608, 1233 (3)
b Vigor v. Hcliveau, 7 L. C. J. 199.
6 Superior v. Withell, Q. R. 14 K. B. 396 (1902), Tellier J. ml. hoc.

dissenting; and see per Lacoste C. J. in Laliberle v. Langelier, (J. R.
9 Q. B. at p. 404; and per Carroll J. in Balthazar r. Qui Ilium, Q. R. 23
K. B at p. 47 (1913).
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Donohue1 where it was held that the word “owner” in 
article 1608 C. Code does not mean a person who has 
merely the right to the fruits of the property without 
possession. Whether a person can lease to another 
property which does not belong to him is a subject of 
controversy in France and is dealt with elsewhere.2

Article 1608 only establishes a presumption. Occu
pation by permission or tolerance causes a lease to be 
presumed. But if such occupation can lx* explained 
otherwise, the presumption of lease disappears.3

Thus where 1)., having obtained a loan from L., 
transferred to him all the rents and revenues of cer
tain real estate until the loan should lx- fully paid, and 
I,, then appointed D. his attorney for the adminis
tration of the property, D. having occupied part of 
the premises himself, the relation of landlord and tenant 
was held not to exist between the parties, and L. had 
no remedy against I). by way of attachment for rent, 
and in ejectment.4 Where the possession of proper
ty is in litigation it cannot be said who is the owner, and 
it cannot be said that the occupant is holding on the 
sufferance of the owner.6

Where a landlord permits a tenant to remain on after 
the expiration of his lease, but merely from day to day, 
the property being about to be expropriated, such occu
pancy is not of the kind contemplated in Art. 1608 C. 
Co* ’

Where a person for a numlxr of years occupies a 
house as agent of his brother, without paying rent, and

1 U- R 6 Q. B. 160, affirming C. R. which reversed S. C. 8 S. C. 496
3 See nu/tra p. 3.
1 Morgan v. Promut, (J R. 25 K It. 425 (1916). See also Cantin v. 

lit ruin-, 37 Can. S. C. R. (>27. where occupation was begun and con
tinued under a promise of sale, Manna trip pi Valley Ry. Co. r. Real, 
33 Can. S. C. R. 457. Railway lands; Breakey r. Carter, Supreme Ct. 
C asset's Dig. 2nd Edit. 463, Riparian lands.

4 !.etantj v. Donahue, Q. R. 6 Q. It. 160; and see Morgan r. Provost, 
U R. 25 K. B. 423 (1916).

5 Sec per Carroll J. in Bathazar r. Quilliam, y. R. 23 K. It. 46 (1913).
6 Cite tie Montreal v. Poulin, Q. R 26 S. C. 367 (C. R. 1904); and 

see Morgan v. Provost, y. R. 25 K. It. 425 (1916).
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keeps up the premises at his own expense, and consents 
to the sale of the house, in which sale he is interested, 
he cannot be considered a tenant, but is only an occu
pant at the will of his brother, and he cannot oppose 
the taking possession bv the purchaser at the date stipu
lated in the deed of sale. 1

A lease is presumed to result where a former lease 
for a definite period having expired, the tenant remains 
on the premises, without opposition or notice from 
the landlord, more than eight days after the expiration 
of the lease. Such a lease is called a tacit renewal, 
the position and conduct of the parties being regarded 
as amounting to a consent to a new lease upon the same 
terms as the old one, excepting that, in regard to dura
tion, the law presumes that the parties do not wish 
to bind themselves definitely for a longer period than 
one year.2

A lease by tacit renewal is not a verbal lease. *
9. Promise op Lease.

The law relating to promise of sale4 is also in many 
respects applicable by analogy to promise of lease.5

A simple promise of lease made in writing by a land
lord, but unaccepted by the tenant, is not a lease which 
can be enforced by the latter.6 But where an agree
ment is drawn up and signed by the owner of property 
authorizing the other party to the agreement to have 
a lease drawn up for sùch owner, and stating the ren-

1 Morgan v. Provost, Q. R. 25 K. B. 425 (1916).
2 Art. 1609 C. Code; see infra " Termination of the Lease—Tacit 

Renewal," Ch. VI., Sec. 5, as to the nature of leases by tacit renewal.
S Pelletier v. Boyce, Q. R. 21 S. C. 513.
4 Arts. 1476-1478 C. Code.
5 Poth. 390; 1 Duv. 43; Marc. C. N. Art. 1714 et seq: 1 Troplong 

123; 25 Laurent 40 et seq.\ Baudry-Lacantineric, 1, no. 42. See Evans 
r.'jC ham pagne, C. R. 1895, 7 Que. 189.

6‘ Art. 1476 C. Code; Loranger r. Clement, C. R. 187 ', 1 L N 
326; Baudry-Lacantinerie I. no. 45. Joseph v. ChouilUm, Q. R. 5 
Q. B. at p 260, 261.

Lease with promise of extended lease if six months’ notice given by 
tenant—Notice not given within that period—Promise of lease ipso 
facto falls to the ground. Joseph v. Chouillou, Q. R. 5 Q. B. 259.
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tal, the number of the house and duration of the lease, 
such agreement is a complete contract of lease, the 
formal lease to be drawn up and signed later being 
merely intended to furnish evidence of the contract.1 
Where the tenant remains in occupation of the pre
mises after the cancellation of a former lease by in
solvency, a new lease would not be constituted bv a 
written promise on the part of the landlord to renew 
the old lease, where such promise was unaccepted by 
the tenant.2

io. Specific Performance of Contract.

It has always been a doubtful question in the Pro
vince of Quebec how far specific performance will lie 
to compel a person to perform specifically an obligation 
undertaken by him. Article iob.s of the Civil Code 
provides, in effect, that every obligation is resolvable 
in damages, but in cases which permit of it, the creditor 
may demand the specific performance of the obliga
tion. Our Courts will not usually decree specific per
formance where the question depends solely on the personal 
action of the individual in respect of civil obligations, but 
they will enforce performance where it can be done vicari
ously. As already stated * there is a close analogy in 
many respects between the law of sales and the law of 
lease and hire. Now, Article 1476 of the Civil Code, 
dealing with sale, says “a simple promise of sale is not 
equivalent to a sale, but the creditor may demand 
that the debtor shall execute a deed of sale in his favor 
according to the terms of the promise, and, in default 
of so doing, that the judgment shall be equivalent to 
such deed and have all its legal effects; or he may recover 
damages according to the rules contained in the title

1 Chelan r. Turner, C. R. 1895, 7 Uuv 487; Joneph r. Chouillou, 
■Q. R. 5 y. B. at |>. 261, citing 1 Guillouard n. 41.

2 Lorangrr v. Clement, C. R. 1878, 1 L. N. 326.
* Supra p. 8.
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“Of obligations.' ' In Walsh v. Brooke1 it was held 
by the Court of Review (reversing) that Art. 1476 was 
applicable by analogy to the case of an action instituted 
by a landlord to have his tenant ordered to sign a no
tarial lease as agreed, and in default of the latter so 
doing, to have it ordered that the judgment of the Court 
shall serve as such lease. Article 1476 comes from Pothier, 
who was of opinion that the same principle applied 
to the case of the contract of lease and hire.2 Although 
in this case the lease was for less than a year, yet the 
advantages secured by a notarial lease were such that 
the landlord had sufficient interest at stake to warrant 
his demand for specific performance.

Article 1641 C. Code gives the tenant the right to 
sue for specific performance of the landlord’s obligations 
to make the repairs and ameliorations stipulated in the 
lease or to which he is obliged by law, by obtaining au
thority te make the same at the expense of the landlord, 
where the latter defaults. But this does not extend to 
the erection of works (especially outside the premises 
leased ', required to procure a covenanted state of things. 
For instance, where the landlord has undertaken in the 
lease- to have the premises kept suitably heated, this 
does not give the tenant a right of action to compel tile- 
landlord to build a furnace, for th.it purpose, in a cellar 
under the leased premises, on the ground that the heat
ing is insufficient. 3

Where there is a synallagmatic or reciprocal pro
mise of lease and hire, as stated above, this is equivalent 
to a lease, and the relation of landlord and tenant im
mediately arises. The execution of such a promise 
may be enforced manu militari.4 There is a difference

1 (J. R. 21 S. C. 394 (C. R. 1902), reversing S. C.
8 /bid p. 403-404.
3 Lapointe v Vinrent, Q. R. 35 S. C. 485.
1 Baudry-Lacantincric I. p. 29; c iting Merlin, Duvergier, C.uillouard; 

Fuzier-Herman. Morgan t. Buttais, C. R. 1888, 32 L C. J. 204
Regarding an injunction under the Quebec law as a specific per 

formancc of a contract not to do particular things, see Wills r ('tutml
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of opinion in France as to whether such enforcement would 
apply to the case of a unilateral promise of lease which 
has been accepted by the promisee, or whether the 
latter's remedy resolves itself into one of damages in 
case of refusal to execute by the promisor. 1

ii. Mixed Contracts of Lease with Promise of 
Sale —Interpretation of Contracts of Lease.

Much difficulty surrounds the determination of tin- 
question whether a contract is one of lease with promise 
of sale or whether it is in all essentials a contract of 
sale. The question is not always to be determined 
by the fact that the instrument is denominated a lease, 
or conditional lease. Where the meaning is doubtful, 
the real nature of the contract will determine its char
acter. 2 * But where the meaning of the parties to 
a contract is clear the words <>f the contract must be 
construed literally. *

Where the meaning of a lease is doubtful, it is to be 
interpreted in favor of the tenant.4

Where property is stated to be leased for a certain 
sum, payable by instalments, the last instalment coin
ciding with the expiration of the lease, at which time 
the owner of the property undertakes to convey the same

lily. Co. of Canada, V. C. 1914. 19 D. L. R. 1 74, affirming Q. R. 23 
K. B. 126, but on the ground that an injunction would not have been 
issued in such a ease even under the English law.

1 Ibid n 45. Baudry -Lacantinerie adheres to the view that the 
execution of such a promise is not susceptible of being followed manu 
militari. Contra, Kuzier-Hcrman, Art 1709 n. 74.

1 Carry v. Carey, Q. R., 42 S. C. 471. at p. 477 (C. R 19121, 
reversing 44 S. C. 11.

De Chantal r. Ranger, (J R. 10 S C. 145 (S. C. 1896).
Art. 1013 C. Code. "When the meaning of the parties in a contract 

is doubtful, their common intention must be determined by inter
pretation rather than by adherence to the literal meaning of the words 
of the contract.”

1 Creiner v. Lamoureux, y. R. 38 S. C. 172 (C. R. 1909) reversing. 
Sec per Charbonneau J. at p. 177.

4 Vezina v. Riche, Q. R. 13 8. C. 213, at p. 221 citing Dalloz, Ri p ro. 
Louage n. 147. See Baudry-Lacantinerie, 1 , n. 47, in same sense. 
See Art. 1019 C. Code.
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to the tenant as purchaser, the sum agreed upon in
cluding at the same time tioth the rental during the 
lease and the price of the sale to follow, this establishes 
the relation of landlord and tenant, and gives to the 
landlord the advantages of summary procedure and 
other remedies which the law accords to him.1

A deed by which the owtu-r of an immoveable lets 
it for five years to a person who will become owner on 
payment of certain sums, and who undertakes to pay 
all taxes, assessments and insurance, with a stipulation 
that should he make default for 60 days in paying any 
annual instalment he should lose every advantage, 
is only, in spite of its title of “ agreement for sale and 
lease, ” a sale of the immoveable renewable on certain con
ditions, and the special proceedings by a landlord against 
his tenant are not available.2 3

In Carey v. Carey,9 decided by the Court of Review 
at (Quebec in 1912, it was held, reversing the judgment 
of the Superior Court, that a so-called deed of lease 
made for a period of six years, whereby the so-called 
lessee binds himself to pay to the so-called lessor $100 
a year, with interest on a named capital sum, contain- 
ingfa stipulation that the lessee may at any time pur
chase the property for a fixed sum (e. g. $610) or the 
balance of such sum, credit being given for the instal
ments of Si00 paid in, is a deed of sale and not a con
tract of lease, and failure to pay one or more of the an
nual instalments does not give the creditor the right 
to take an action in ejectment and in attachment before 
the expiry of the term (e. g., six years).

In Du ('hantai v. Ranger4 decided by Mathieu J. 
in 1896, the instrument in question was denominated 
a conditional lease. The consideration was the pay
ment by the so-called tenant of the sum of $275.18 in

1 ('wrier v. Ijimoureur, Q. R. 38 S. C. 172, (C. R. 1909).
2 Irving v. Monlrhamps, 3 Q. P. R. 430 (8.C.)
3 Q. R. 42, S. C. 471, reversing 42 S. C. 11.
4 y. R 10 S. C 145 (1896 S.C.).
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two annual instalments of equal amount, and the pay
ment of assessments and certain charges attaching 
to the property. If the so-called tenant paid these 
amounts he would lx' entitled to a deed of sale of the 
property, the so-called rent lading the consideration 
for the price of sale. So long as he paid the instalments 
as agreed he would occupy the property as tenant, 
but in the case of default the lease was to become 
void, and the other party to the contract was to be 
discharged from all obligations to the so-called tenant. 
It was held that this agreement constituted a sale and 
not a lease, there being no rental determined upon to 
give it the character of a lease there were, in fact, all 
the essentials of a contract of sale.

In Picaud v. Renaud, ' decided by the Superior Court 
in 1899, and confirmed in Review the same year, the 
plaintiff promised to sell a property to the defendant 
for J 1,000 upon which $50 had Ix'cn paid. The balance 
was to be paid over a period of nineteen years in annual 
instalments of S25, payable half-yearly with interest. 
The plaintiff was to give defendant a deed of sale when 
the latter had paid him Ssoo, but if the defendant de
faulted in two payments he was to forfeit all right to 
the promise of sale as well as all instalments paid. In 
the same deed, the plaintiff leased the same propertv 
to defendant for an annual rent of $57 (which repre
sented the interest on $950 at 6 per cent. ) ; which rent 
was to diminish in proportion to the sums paid on the 
sale price. It was held that this deed constituted a 
sale and the plaintiff had no recourse by way of saisie 
gagerie against the defendant, there being no stipulation 
for rent distinct from the price of sale, the so-called rent 
being merely the interest on the capital sum.

In Kieffer v. Ecclesiastiques du Séminaire des Missions 
Etrangères, * the respondents were sued by appellant 
for damages to his adjoining land, claimed to be caused

1 Q. R. is S. C. 358 (S. C. 1899).
1 Privy Council 1902. Reported U- R. 13 K. B. 89.
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by the tenant of the respondents, as the result of chang
ing the level of the land and causing a back flow of 
water. By deed of 9th November, 1893, the Seminary 
leased to B., for the term of a year from the previous 
1st November, certain parts of their land (being those 
on which the works complained ' of were executed), 
at a rent of *2,500. The Seminary agreed to sell and 
B. agreed to purchase the same land within the year, 
for a price named, payable within five years from 
the 1st November, 1893. The other terms of the deed 
were those of an ordinary building agreement. Bellew 
was to erect houses with liberty to sell them from 
time to time, and the purchase moneys were to be paid 
to the Seminary, in part payment of the price of the 
land, with certain stipulations as to the character of 
the houses to be erected, amounts of purchase money, 
and so forth. The term of one year thus created was 
unexpircd at the date of the commencement of the 
action, ft appears that B. did not fulfil his contract 
within the year, and the arrangement between the par 
ties was renewed with some variation for a further term, 
by the deed of the 31st December, 1894, executed 
pendente life.

The deed of the 9th November, 1893, contained no 
stipulation for the execution by B. of the particular 
works which caused the nuisance complained of, and 
no express authority to him for the execution thereof. 
Nor was there any evidence that the nuisance was 
necessarily consequent on the execution by B. of the 
authorized building operations. On the contrary, it 
would seem that it might have been obviated by 
cutting sufficient drains to carry off the water from 
the high ground. Their Lordships were of opinion 
that the legal questions in the ease must be answered 
on the assumption that B. was in possession of the land 
as tenant, and executed the works for his own bene
fit as intending purchaser and not as mandatory of 
or by direction of the Seminary.
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An agreement by which the owners of a quarry give 
a party the right to extract stone from it during a fixed 
period, at places to be indicated by them, and in con
sideration of a sum to be paid according to measurement 
of the stone, is not a lease of a portion of the quarry 
but a sale of the stone to be extracted. Hence no re
lation of landlord and tenant arises out of such an agree
ment. 1

A lease of property with promise of sale, delivery 
and right of retention of the property, which provides 
that on default of payment of any of the notes given 
as consideration of the contract, the landlord could 
retake possession of the property, and that the tenant 
would lose all that he had paid to the landlord, and 
that the landlord ' should return the notes unmatured 
at the time of their maturity, that is to say, that the 
landlord would only he obliged to retire them and re 
turn them to the tenant at the time of their maturity," 
gives to the landlord a right of action against the lessee 
to recover the amount of the notes due at such time, 
the amount of which would represent the value of the 
enjoyment of possession of the property during the 
running of the lease; and in such a case the landlord 
need only deliver up the notes not yet due at the time 
of taking possession.2

12. Emphyteutic Lease.
Although it is not intended to treat in this work of 

emphyteusis, yet as it is sometimes difficult to distin
guish when a lease is emphyteutic or not, it will be 
necessary to point out the chief grounds of distinction.

Emphyteusis, or emphyteutic lease, is a contract 
by which the proprietor of an immoveable conveys 
it for a time to another, the tenant subjecting him
self to make improvements, to pay the landlord an annual

1 UmtUrnhot v. Lionain, Q. R. 27 S. C. 292 (S. C 1905).
- Itichardu v. (Menu, (J. R. 47 S. C. 259 (C. R. 1914. revvrsing).
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rent, and to such other charges as may Ik* agreed upon.1 
Prior to the Civil Code it appears that the making 
of improvements was not a distinguishing feature of 
emphyteusis.2 3

The duration of emphyteusis cannot exceed ninety- 
nine years and must l e for more than nine.8 There
fore, if a lease made since the Code be for a period of 
more than nine years, in order to determine whether 
it be emphyteutic or not, the principal test will be— 
does it contain a stipulation obliging the tenant to 
improve the property leased ? If it does not, the lease 
will not be regarded as an emphyteusis, although there 
may l e some other ilauses therein that might lend 
some color to an opposite interpretation.4 If it 
does contain such a stipulation the lease will be regarded 
as an emphyteusis, although it be drawn up in such 
a way as to give it the appearance of an ordinary lease 
for a long period.5 6 *

1 Art. 567 C. Cock*.
2 Larue r. Chateau Frontenac Co., (J. R. 41 S. C. it)3 (1911'. See 

('OK*it v. Lnnieujc, 25 I,. C. J. 317 ( 1881 ), commented upon in 
Credit Foncier r Young, 9 (J 1* R- 317 (1889). Hut sue Dufresne v. 
Lamontagne, 8 L. C. J 197 11864).

3 Art. 568 C. Code.
* Creilit Foncier Franco-Canadien 1 Young, S. C. 1889. 9 (J. !.. R. 

317 Price r. Leblond, 30 S. C. R 539 11900); Price v. LcHond (1901 ), 
8 Rev. de Jur. 190; Larue r. Chateau Frontenac Co., (J. R, 41, S. C.
• 93 U911)

A lease of a lot for a term of 99 years with no other conditions than 
“to pay the rent and taxes, maintain the fences and refrain from cut
ting down the trees,” is not emphyteutic, especially if it contains a 
provision that either party may terminate it on giving to the other 
twelve months’ notice. Such a lease cannot, therefore, give the lessee 
a right to bring an action négatoire, nor to formulate accessory con
clusions for indemnity in such action. Larue r. Chateau Frontenac, 
U R 41 S. C. 193 (1911)

6 Fraser r. Brunette, (J. R. 1890. 19 R. I,. 306; Paîtras v. Berger. 
U B. 1879, 10 R. !.. 214; Le/nne e. Bldg. Society, g. B. 1876, 20 L. C. J. 
3<k> But see (j. X. If. Tel. Co. r. Montreal Tel. Co., M. L. R 6 g B.
237, as to lease of telegraph system for 97 years ; and Marret r. Bobi- 
taille, 9 R. L. 420.

It is to be noted that in Lepine v. Bldg. Society the lease with pro
mise of sale stipulated for improvements.
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The emphyteutic lease carries with it alienation ; 
so long as it lasts, the tenant enjoys all the rights at
tached to the quality of a proprietor.1 It is not 
subject to tacit renewal.2 *

The rights and obligations of the landlord and the 
tenant under an emphyteutic lease are governed by 
special rules,8 and actions between the parties are 
not subject to the summary procedure provided by 
Art. 1150 et seq. C. P.4 *; nor has the landlord the 
privilege for the payment of rent which he has under 
an ordinary lease. *

13. Form of Contract of Lease.
A lease may lie either verbal,6 or presumed,7 

notarial, authentic or by private writing.
A notarial lease (i.c., lease by authentic deed) secures 

such obvious advantages that it is often desirable, 
even where the lease is of short duration, to have it 
executed in that form. For instance, Article 2005 of 
the Civil Code declares that where the lease is in au
thentic form the privilege of the lessor extends to all 
rent that is due or to become due, where it is not a ques
tion of insolvency. Also a notarial lease makes complete 
proof in itself as to its contents.8 But proof may lie 
made against an authentic lease. For instance, if the 
authentic lease stipulates for a rental of $15 a month, 
where the tenant during nearly three years paid rent 
at the rate of $29 a month, and accepted receipts 
for the money paid as said rental, such receipts, as 
well as the admissions of defendant, constitute a 
commencement of proof in writing sufficient to con
tradict the terms of the authentic lease, and the

1 Art. 569 C. Code.
* Art. 579 C. Code.
1 Arts. 573 to 57* C. Code.
4 Le him r. Hhly. Society, (J. B. 1876. 20 I,. C. J. 300.
6 Lit u>t r. Eastern Townships Hank, y. B. 1882, 2 Dor ion, y. B. 172.
8 Art. 1657 C. Code.
7 Arts. 1608 1609 C. Code.
* Art. 1207 C. Code.

2
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evidence of the landlord was sufficient to complete 
the proof.1 An authentic lease may be contra
dicted and set aside as false in whole or in part, upon an 
improbation in the manner provided in the Code of 
Civil Procedure and in no other manner.2 3 4 5

14. Proof of Contract.
The general rules of evidence are applicable in matters 

of lease.
A notarial lease makes complete proof in itself as 

to its contents,1 and can only be set aside on grounds 
of its falsity. 1 See further supra as to notarial lease.

A lease by private writing, acknowledged by the party 
against whom it is set up, or legally held to be acknow
ledged or proved, has the same effect in making proof 
between the parties thereto as a notarial lease.6 
A lease by private writing which is not denied in the 
manner indicated by Art. 208 of the Code of Procedure, 
viz., by affidavit establishing the facts alleged, will be 
held to be admitted by the party against whom it is 
set up.6

Testimony cannot, in any case, be received to con
tradict or vary the terms of a valid written instrument,7 
but if such evidence is admitted without objection 
at the trial, it cannot subsequently be set aside in a 
Court of Appeal.8

1 Beauchamp v. Beauchamp, Q. R. 14 S. C. 427, affirmed in Review 
31 Oct. 1898.

2 Art. 121 x C. Code.
3 Art. 1207 C. Code.
4 Art. 1211 C. Code.
5 Art. 1222 C. Code.
6 Thurston v. Hughes, Q. R. 16 S. C. 473-
7 Art. 1234, C. Code.
The Supreme Court in Burg v. Murray, 1894, 24 Can. S. C. R., 77, 

has adopted the opinion laid down by Mr. Langelier in his work 011 
Evidence, viz: -that not even a commencement of proof in writing 
(provided it does not amount to a full admission) will serve to con
tradict or vary the terms of a valid written instrument (see discussion 
on this question in Vol I., Revue Legale [new series], pp. 1G6, 355, 435); 
hut see Iawiouicux v. Molleur, Supreme Court, 8th March, 188G, 
Cassel's Dig. 2nd Edit. p. 74.

8 Schwersenski v. Vineberg, Supreme Court, 19 Can. S. C. R. 243.
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As already stated above,* 1 the terms of a notarial 
lease may be contradicted where admissions of the 
tenant constitute a commencement of proof in writing 
sufficient to contradict them, and the evidence of the 
landlord completes the proof.

Under a notarial lease with clause prohibiting the 
subletting of the premises without the landlord's con
sent, nothing short of a commencement of proof in 
writing will avail to determine whether the landlord 
had permitted the tenant to sublet.2 3 However, in 
an action for rent due under a notarial lease, the tenant 
can plead that he had not obtained possession of the 
premises leased, at the pe’ od stated in the lease, and 
that in consequence he has suffered damages which 
should l>e deducted from the rent due his landlord. *

Proof may be made by testimony of all facts con
cerning commercial matters (Art. 1233 Civil Code), but 
the lease of immoveable property is exclusively a civil 
contract, even where the immoveable concerned is 
used for commercial purposes.4

A verbal lease can only lie proved by testimony where 
the price of the lease is less than $50, unless there is 
a commencement of proof in writing, or unless its exist
ence is admitted by the adverse party.1

1 Beauchamp v. Beauchamp, Q. R. 14 S. C. 427, affirmed in Review 
ji October, 1I98

2 Foley v. Charles, 15 I,. C. R. 248, in the Superior Court; and see 
Anderson r. Baths, Q. B., 1888, 15 Q. L. R. 196.

3 Belleau r. Regina, 12 L. C. R. 40.
* C orbe il r. Marleau, Q. R. 10 S. C. 6 (1896); Cote r. Cantin,y. r 21 s. c. 432
1 Arts. 1233-1246 C. Code.

Art. 1243 C. Code. Admissions are extra-judicial or judicial. They 
cannot lx* divided against the party making them. Nevertheless, 
an admission may he divided in the following cases, according 
to the circumstances, and in the discretion of the Court:—

1. When it contains facts which are foreign to the issue.
2. When the part of the admission objected to is improbable or is 

invalidated by indications of fraud or of bad faith or by con
trary -1 kk m e

3. When the facts contained in the admission have no connec- 
tioE with each other.

Art. 1244 C. Code. "An extra judicial admission must be proved
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A commencement of proof in writing may be found 
in the admissions of a party examined as a witness 
under oath.1 2 A defendant, who, in answer to an 
action on a verbal lease, pleads a claim of damages 
as set off, admits the existence of the lease. *

Admissions by a party cannot Ik* divided, except 
in the cases stated in Art. 1243 Civil Code.3 The 
Court of Appeal, in Sobinsky v. Allard,4 * had occasion 
to reverse the judgment of the Court below, on an 
appreciation of what constituted grounds of divisibility.

The admissions, by a party, of a verbal lease of pre
mises and of occupation thereof, are not a commence
ment of proof in writing of special conditions attached 
to it.1

The foregoing rule as to the inadmissibility of tes
timony to prove a verbal lease of more than S.50 unless 
there is a commencement of proof in writing, applies 
to third parties as well as to parties to the lease.6 An 
admission can he invoked only against the person mak
ing it,7 8 hence a confession of judgment by the tenant in an 
action against him by the landlord does not make proof of 
a verbal lease against a third party to the case.# Where

l>y writing or the oath of the party against whom it is set up, 
except in the cases in which, according to the rules declared in 
this chapter, proof by testimony is admissible.”

Art. 1245 C. Code. "A judicial admission is complete proof against 
the party making it. It cannot lx* revoked unless it is proved 
to have been made through an error of fact.”

1 Sautulers v. Deom, C. R. 1871, 15 L. C. J. 265.
2 Walsh v. Howard, Q. B. 1886, 12 Q. L. R. 295.

9§bimk$ 1 Mhmi. O k 16 K. B jji 1 i<)<-71
Query, can the admissions by an agent have the same value as proof

in writing, or as a commencement of proof in writing, as if made by the 
principal ? {Ibid).

6 The Men's Wear, Ltd. v. Arnold, Q. R. 34 S. C. 225 (C. R. 1908).
• Ijoliberte v. lAingelier, Q. R. 9 Q. B. 398 (1900).
7 Ibid. p. 404.
8 Ibid. But see Mongrain v. Canadian Carbonate Co., Q. R. 46 S. 

C. 534 at p. 537 09U)
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a third party, in a case where the annual rental of the 
property exceeded $50 and thus excluded parol evidence, 
alleged that the lease was by the month and for a sum 
lielow $50, such allegation would not amount to a com
mencement of proof in writing sufficient to let in tes
timony. 1

I11 the case of a person occupying by sufferance of the 
owner, under Art. 1608 C. Code, proof may be made 
by testimony of the value of the lease, irrespective of 
the amount involved.2

The notary before whom a lease is passed cannot 
be examined to ascertain what passed between the par
ties thereto, nor to vary or contradict it in any way.3

15. Duration of Lease.

According to article 1601 C. Code, a lease may be 
for a certain tinte, which allows the parties to the lease 
to stipulate for a period, however restricted or extended. 
But there is this limitation; the duration of the lease 
must not extend beyond ninety-nine years, or the lives 
of three persons consecutively.4 A lease for 99 years, 
without any obligation on the part of the tenant to make 
improvements, is an ordinary lease, and not an emphy*

' l hid.
8 Art. 1233 C. Code.

Lemoine v. liellefeuille, S. C. 1882, 3 L. N. 426; Dubuc r. Kittson, 
Supreme Court. 23 June, 1884 Casael’s Dig 2nd Edit, p 782 Hut in 
It itch it v. Win wi, the evidence of an advocate in whose office the least 
was passed, was held admissible to prove whether the landlord had 
knowledge or not that the house leased was to be used for immoral 
purposes (Q. B. 1865, 1 I,. C. L. J. 59).

And see Clarke v. Clarke S. C., 1851, 2 L. C. R. 11.
4 If an emphyteutic lease cannot exceed ninety-nine years (Art. 

568 C. Code), a fortiori an ordinary lease of real estate cannot exceed 
that period (3 Mourlon 733; 1 Troplong, Louage, 27. 23 Laurent 381 
Article 389 C. Code provides that "No ground rent or other rent, 
affecting real estate, can be created for a period exceeding ninety-nine 
years, or the lives of three persons consecutively."
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teusis.1 The tenant under such a lease cannot exercise 
a possessory action,2 * or an action to suppress a servi
tude (action ncgatoire) * his remedies, in case of disturb
ance, do not extend beyond those indicated in Article
iMs C Code.

Nevertheless, leases for more than nine years are 
sometimes regarded, in cases of administration, as a 
species of alienation; (See infra p. 24.)

Where there is occupancy of the premises by the mere 
sufferance of the owner, this holding is regarded as an 
annual lease terminating on the first day of May of 
each year, if the property be a house.4

When the lease of a house omits to specify the time 
for its duration, it is held to be annual, terminating 
on the first day of May of each year, when the rent is 
at so much a year; for a month, when it is at so much 
a month; for a day when it is at so much a day. If 
the rate of the rent for a certain time lie not shown,

1 Larue v. The Chateau Frontenac Co., U- R- 41 S. C. 193. (S. C. 
1911); Baudry Lacantinerie, I. p. 53; Great North-Western Tel. Co. v. 
Montreal Tel. Co., 30 Can. S C. R 170.

In Amuot v. Dominion Colton Mills Co. there was a lease of a com
pany's mills for 21 years, to another company, but there was no agree
ment to make improvements (see per Charbonneau J., (j. R 38 S. C. 
at p. 472): Improvements of a permanent character were to be paid 
by the lessor: At the termination of the lease the lessees were to return 
to the lessors the leased properties or so much thereof as there remained 
unsold, in the same condition in which the same were received, reason
able wear and tear excepted; all ordinary repairs to be made by the 
lessees (See (J R. 36 S. C. at p. 49): It was claimed by appellant that 
this constituted an emphyteutic lease. (See Q. R. 38 S. C. at p. 464) 
but the Courts appeared to consider that this did not affect the ques
tion of whether the lease was ultra vires the company. (See per Char
bonneau J. dissenting in Review. Q. R. 38 S C. at p. 464):

The Privy Council substantially upheld the opinion of Charbon
neau J. and held that under 63-64 Viet. (Can.) c. 98, empowering a 
cotton company “to construct, acquire, operate and dispose of cotton 
and woollen manufactures of every description, the company had the 
power to lease all its mills to another company formed for the purpose 
of acquiring capital stock and a controlling influence in the cotton 
company, and its three principal competitors, (Privy Council 1912,
4 D L * lift

* Art. 1064 C. P.; Larue v. Chateau Frontenac Co., Q. R. 41 S. C. 
at p. 202 1 191 1 1. Svv also Baudry-I.avautim riv, I , u 1446

8 Ijarue v. Chateau Frontenac Co., Q. R. 41 S. C. 202, 203 (1911).
4 Art. 1608 C. Code.



Contract of Lease 23

the duration of the lease is regulated by the usage of 
the place.1 * 3

A lease for a stated number of years, at a fixed annual 
rental, payable monthly, with option on the part of the 
tenant to terminate the lease at the end of any year on 
giving three months' notice, is an annual lease as to the 
tenant. *

16. Aliénation for Rent.

The alienation in perpetuity of immoveable property 
for an annual rent, is equivalent to a sale (Art. 1593 
C. Code.)

17. Who may Lease or take Property on Lease. 
Capacity to Make.

Capacity.
The capacity to enter into a contract of lease or hire 

is governed by the general rules relating to capacity 
to contract.:t All persons are capable of contract
ing, except those whose incapacity is expressly declared 
by law.4

Those legally incapable of contracting are:
1. Minors in the cases and according to the pro

visions contained in the Civil Code;
2. Married women, except in the cases specified by 

law;
3. Those who, by special provisions of law, are pro

hibited from contracting by reason of their relation 
to each other, or of the object of the contract ;

4. Persons insane or suffering a temporary derange
ment of intellect arising from disease, accident, drunk
enness or other causes, or who by reason of weakness 
of understanding are unable to give a valid consent ;

1 Art. 1642 C. Code; see chapter VI “Termination of the lease—
Notice to quit."

3 Charlrand v. Ouimet, Q. R. 17 S. C. 164 (S. C. 1899).
3 Art. 1604 C. Code.
* Art. 985 C. Code.
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5. Persons who are affected by civil degradation.1 * 3
The incapacity of minors and of persons interdicted 

for prodigality, is established in their favor. Parties 
capable of contracting cannot set up the incapacity 
of the minors or of the interdicted persons with whom 
they have contracted. *

Lease for period exceeding nine years.

The leasing of an immoveable is essentially an act of 
administration, both for the landlord as well as for the 
tenant.1

A lease for a period exceeding nine years is usually 
considered as a species of alienation,4 consequently, 
those who by law have merely the right to administer 
property cannot usually pass a lease for more than that 
period. But a lease for less than that period is an act of 
simple administration, consequently, all those who have 
simply the administration of their property, or the pro
perty of others, can lease it for a period of less than nine 
years, although they cannot alienate it.5 Trustees can
not evade the law by creating leases for nine years, with 
a stipulation that the tenant shall have a renewal on 
certain conditions for nine years longer ; such leases 
are in effect, leases for eighteen years, and ultra vires.6 
But leases made by administrators for more than nine 
years, in excess of their powers, are not void, but merely 
reducible.7

1 Art. 986 C. Code.
* Art. 987 C. Code.
3 Baudry-Lacaniinerie, I. n. 60 113; Guillouard, I n. 44.
4 President et Syndic» tie Ln/trairie v. Bissonnette, C. R. 1888, M. L R.

4 S. C. 414 Rut see Baudry - Lacan tinerie, I. 11. 91 et sey. as to this 
disputed subject.

6 1 Guillouard p. 36; Pothier, Louage, nos. 4 and 5. Arts. 322, 
319, 368 C. Code; 5 Laurent, p. 456.

6 President et Syndics, etc., de Laprairie v. Htssonnette, C. R 1888; 
M L R 4 S. C. 414.

7 Baudry-Lacan tinerie, I. n. 165; Guillouard, I. n. 46, 47; Cass. 
Dalloz, 65-1-249; Sirey. 94-1-445.
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Minors.
An emancipated minor may, without assistance, grant 

leases for terms not exceeding nine years;1 he may also 
hire a house, and the contract will not Ik- reduced unless 
the price is excessive, the courts taking into considera
tion the fortune of the minor, the gtxnl or had faith 
of the persons who have contracted with him, or the 
utility or inutility of the expenditure.2

A minor engaged in trade is reputed of full age for 
all acts relating to such trade.8 Therefore, when a 
minor leases a shop for the purpose of carrying on his 
trade therein, he will, in that case, be regarded as an 
adult, and can Ik- sued for rental of the premises.4 
Pupil to Tutor.

Art. 290 of the Civil Code enacts that a tutor cannot 
take the- property of his pupil on lease. This provision 
of law is to be construed strictly. It cannot be evaded 
by the tutor getting a tutor ad hoc appointed by a family 
council to pass a lease to him upon the advice of said 
family council duly homologated.8 
Lease by person to whom judicial adviser has been appointed.

A person to whom a judicial adviser has been appointed, 
can also pass leases, not exceeding nine years, unless the 
judgment appointing the judicial adviser has specially 
delegated to him the leasing of such person’s property. •
Married Woman separate as to property.

A married woman, separate as to property, whether 
such separation exist by virtue of a marriage contract 
or by judicial decree, has a right to administer her pro
perty; she can, therefore, pass a lease for a period not

1 Art. 319, C. Code.
2 Art. 322; 1 Troplong 147.
1 Art. 323
4 Vttgel I*elletier, Mag. Ct. 1889, 13 L. N. 107.
4 Jiiinnger v. lieauchamp, Q R. 36 S. C. 1.
6 Art. 351 C.Code. 1 Troplong 148; 2 Touillier n. 1378:3 Duranton 

799; 8 1 )emolombe 743; 1 Aubry & Rau section 140, p. 572; 5 Laurent 
370; 1 Guillouard 38; Cass. 14 July, 1873; S. 75-i-463-
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exceeding nine years without the authorization of her 
husband or of the Court,1 and can also hire a house under 
the same conditions where she keeps a boarding house.2
Married Woman not Separate as to Property.

A married woman not separate as to property - 
whether there be community or exclusion of community 
— cannot bind herself by lease without authorization, 
the administration of her property being with her hus
band. 3 If, however, her husband is absent, or in other

1 C. Code, Arts. 177, 1318; 1 Guillouard 39; 17 Duranton 3 \ ; 3 
Duvergier 37; 1 Troplong 149; 3 M our Ion 196;

- Parizeau v. Huai, Q. R. iy S. C. 379. (In this case the wife- 
kept a boarding house and it was held that she could hire a house for 
that puriKJse); 1 Troplong 149.

Where a property is occupied by a husband (whose wife is separate 
as to pro|>erty) by the tolerance of the owner, in the absence of .1 
special agreement, the wife cannot be held responsible for rent of 
the property occupied by the family during the insolvency of the 
husband (Harwood r. Poirier, C. R. 1889; M L R ., 7 S. C 363; and 
see Bordeaux, 22 June. 1849; J. P. 1851, Vol. 2, p. 466.

If a woman separated as to property is engaged in renting rooms 
she carries on a trade. Moreover, if she rents a house to occupy it 
with her children, she then does only an act of administration, and she 
is responsible. Lcchunrr v. Lclnruf, 16 Que. P R. 37 (19141

But held that a wife separated as to property who is sued for some
thing foreign to the mere administration of her own property, in this 
case for rent due under a lease executed by her alone, cannot enter 
into the litigation unless her husband has been made a party to 
assist her and give her authority A motion for leave to make the 
husband of the woman so sued a party will be dismissed if he is not 
in the cause for the above purpose. Hebert r. Arnold, 12 Que P. R. 
180 (S. C. 1911).

1 Arts. 1292, 1416, C Code; 2 Bourjon, Mb. 4, lit. 4, ch. 1. sec. 1, 
no. 3. If, in a notarial lease, a married woman qualities herself as 
separate as to property, she can. nevertheless, when sued on the lease, 
plead that she is common as to property. O’Connor v. lyli* Q B.. 
1891, 21 R. L. 3*5; i Troplong 149.

An action cannot be maintained against a wife common as to pro
perty with her husband, on a lease signed by her, where it is not alleged 
that she was a public trader at the time she signed the lease, or that 
the lease was signed in connection with any business or trade then 
carried on by her, or that she was authorized by her husband to sign 
the same.

The fact that the wife sublet to lodgers a portion of the leased pre m- 
ises was not an or/e de commerce, and in so doing she must lie presumed 
to have acted as the agent of her husband and for the benefit of the 
community of property existing between them. Joxeph v. McDonald, 
Q. R 11 S. C. 406 (1896).



Contract of Lease -7

exceptional cases,1 a married woman may take the 
lease of a house as a habitation for herself and family, 
the rental of which must be proportionate to her means 
and station.2 The administration of the wife's personal 
property being with the husband3 in the case we are 
treating of, it follows that even he cannot alone pass 
a lease of such property for a period longer than nine 
years,4 * for the law considers such leases to be a species 
of alienation of the property. An emphyteutic lease 
by the husband of his wife's property without the 
assent of the wife, is null and void, and is therefore 
incapable of ratification.6

But leases made by the husband alone of his wife's 
property, which exceed nine years, are not void; on the 
contrary, so long as the community exists, the lease 
in excess of nine years will be allowed to run its full length ; 
but if the community cease to exist during the period of 
such overtime lease, whether by the death of the hus
band or the separation of property of the wife, then 
she can demand the reduction of the lease to the period 
allowed by law. The tenant cannot demand the re
duction ; the right exists only in favor of the wife or her 
heirs. • Leases of property of the wife, for nine years 
or a shorter term, which have been made or renewed 
by the husband alone more than a year in advance of 
the expiration of the pending lease, do not bind the

1 Short v. Kelly, S. C. 1879; 2 L. N. 284.
In this ease action was brought against a wife in her quality of 

curatrix to her husband, who was interdicted, on an obligation given 
by her in her said quality for the rent of the house in which she lived. 
Defendant pleaded that the obligation was null and void because a 
curatrii could not mortgage without authorisation <>f justice it was 
held, that though this were true, as she must be presumed to be common 
as to property and as she must live somewhere, she would be con 
demned to pay the capital of the obligation as so much rent due

* 1 Guillouard 59; 1 Troplong 149; Baudry-Lacantinerie, I, p. 04.
8 Art. 1298 C. Code.
4 Art. 1299 C. Code.
6 Duggan v. Grenier, Q. R. 29 S. C. 233.
6 Art. 1299 C. Code; 2 Bourgon, lib. 4, tit. 4, ch. 1, sec. 1, nos. 8 

and 9; Ferriere, Coût de Paris, Art. 227; Guyot, verbo Mari, p. 332.
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wife, unless they come into operation before the disso
lution of the community,1 * and the same applies to such 
leases made by the husband in fraud of the wife's rights.1

Long leases by Curators, Tutors, etc.
What has been said above as to leases by a husband 

of the property of his wife, of which he has the ad
ministration, is applicable to leases made by all persons 
who have the administration of the property of others.3 
For instance, leases of a minor's property for more than 
nine years, passed by his tutor, are not binding on the 
minor after the cessation of the curatorship; those for 
less than nine years, which have been made or renewed 
by the curator in anticipation, do not bind the minor 
unless they come into operation before the expiration 
of the tutorship.4 * 6 And so in the case of leases made 
by curators to interdicted persons4 and to vacant suc
cessions;* by those put in provisional possession of 
of an absentee's estate;7 by beneficiary heirs.8

Married Woman as Trader.
A married woman, who has been either expressly or 

impliedly authorized to become a public trader, may, 
without the authorization of her husband, obligate 
herself for all that relates to her commerce, and in such 
case she also binds her husband, if there lie community 
between them; she can therefore validly hire a shop 
or premises for the purpose of carrying on her business

I 1300 C. Code.
Pothier, l*uixmnce Maritale, g2 to 95; 1 Troplong 151 et m/.
Hourjon, vol. 2, p. 37, 4 et æq; 4 Pothier, no 44 ; 3 Duvergier 39, 

40,41; 1 Troplong 149 et m/, Agnel, 27; 1 Mourlon 421; 3 Mourlon 
J4*. My; 23 Laurent 47 et *eq ; 1 Guillouard, p. 58.

* 1 Guillouard, p. 58.
' Art. 343 Civ. Code.

6 Arts. 90, 91 Civ. Code.
7 Art. 96 C. Code.
II Art. 672.
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therein. 1 And she can be sued for the rent, without the 
authorization of her husband.2 She can also hire a 
house to carry on the business of keeping a boarding 
house.3

Usufructuary.
The usufructuary may lease his right of usufruct, but 

the lease expires with his usufruct ; nevertheless, the 
tenant has a right, and may be compelled to continue 
his enjoyment during the rest of the year which had 
begun before the usufruct expired ; subject to the pay
ment of the rent to the proprietor.4 * And the foregoing 
is also applicable to dowagers.6

“Owner" under Article 160S C. Code.
It has already been pointed out6 that the word 

“owner* ’ under Art. 1608 C. Code, does not apply to 
a person who has the right to receive all the revenues 
of a property transferred to him as security for a loan, 
the owner being appointed administrator of the estate 
until the loan is repaid.
Dowager.

The dowager is bound to maintain the leases made 
by her husband subject to her dower, provided there 
has been no fraud nor excessive anticipation. (Art. 1456 

1*
Leases made by her during the term of her enjoyment 

expire with her usufruct; nevertheless, the tenant has a 
right, and may be obliged, to continue in occupation

1 Art. 179 C. Code. Guy r. Doge nain, Q. R. 9 S. C. 44.
Where an action was taken by a wife on lease of property belonging 

to her but the lease proved to be made in the name of the husband;— 
Held, good. Matheumon v. Fletcher, S. C. 1882, 5 L. N. 131.

* Guy t\ Dagenait, Q. R. 9 S. C. 44.
* Lachance v. Lehvuf, 16 Que. P. R. 37.
4 Art. 457, and see Labelle v. YiUeneuve, C Ct. 1872, 28 L. C. J. 

*34-
1 Art. 1457 C. Code.
6 Supra p. 6-7; Letang v. Donohue, Q. R. 6 Q. B. 160, affirming 

C. R., which reversed S. C. 8 S. C. 49Û
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during the remainder of the year which had begun when 
the usufruct expired, subject to the payment of the rent 
to the owner. (See Art. 1457 C. C.)

Lease by person who is not owner.

A lease of property which does not belong to the lessor 
is valid, where the tenant occupies in good faith. 1 
If the tenant builds upon the property, the subsequent 
buyer of the property cannot, without the authority 
of the Court, demolish the building and expose the 
goods stored in it to destruction.2 3 * * * *

Where a person leases property of which he is not 
the owner and in which he has no right, but of which 
he has the apparent possession, to a party in good faith, 
the lease is valid, at least to this extent: that the land
lord is lxmnd to warrant the tenant in his possession, 
or in the event of his eviction by the real owner, to in
demnify him for the damages thereby suffered, and 
so long as the tenant is in undisturbed possession, he 
is hound to pay the rental to the person with whom 
he made the lease.8

Such a tenant is not disturbed in his possession so as 
to have recourse to an action of damages under Art. 
1618, C. C. by the fact that the usufruct has expired 
and that the proprietor has given him warning of his

1 Ante i>. 3; Baillaraeon r. Bobit lard, Q. R. 17 K. B. 334, 335; 
Mongrain r. Canadian Carbonate Co., Q R. 46, S. C. 534, (C. R. 1914).

2 Mongrain v. Canadian Carbonate Co., nupra.
3 Boitra* v. Berger, y. B. 1879, 2 L. N. 390, 10 R. L. 214; Pothier' 

n. 20; Merlin m. Bail. sec. 2. 11 7; Agnel, 11. 47; Domat, hmage, 
sec. i,ti.(), 1 Guillouard, pp. 65. 66; Art. 2682 C. Code Louisiana; 
Bullet 1 Wright. K. B. 1817, 2 R de L. 59.

Mr Troplong (Louage, 11. 98 et neq.) goes still further, and holds 
that in such case the tenant cannot be evicted by the real owner, even
where the lease is for more than nine years, but the contrary has been 
held in our courts in Demuteln v. Barker, S. C. 1894, y.R. 6 S.C. 419, 
confirmed in Review (unanimously), 9 Feb., 1893. See under chapter
VI, “Termination of the lease Éviction of the landlord.

A person who obtains a conditional promise of sale followed by pos
session, and who has not complied with the conditions before the time
fixed by the contract, ceases to have any right in the property, and is 
therefore unable to give a tenant any right therein as against the real 
owner. DesauteU r. Barker, S. C. 1894, U R- 6 S. C. 419.
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intention to take possession; there must be a material 
dispossession or at least an action by the proprietor 
to evict.1 2 3 4 * 6

Joint Ousters.
One of the joint owners of an undivided property 

cannot lease it, nor even his share of it, without the 
consent of the other joint owners.1 If he should lease 
such property, the other joint owners could demand 
the cancellation of the lease, but the tenant could demand 
damages against the joint owner who leased to him.*

Where, by the terms of a lease made by the joint 
owners of a property, the lessors are constituted joint 
creditors of the tenant, one of such lessors lias the right 
to demand, in his own name, the execution of the lease. * 
One of the joint owners can demand, in his own name, 
the cancellation of the joint lease, where the tenant 
has sublet without the permission of the lessors, con
trary to the terms of the lease. ‘

The creation of a trust by co-owners of property, 
in a power of attorney to the trustees, to receive the 
revenues of the property and apply them to certain 
uses, but without any conveyance of title or owner
ship, can have no effect upon a lease1, made subsequently 
by one of such co-owners of his share of the property, 
or upon the relations between him and his lessee.*

Partners.
A member of a partnership, the term of which is about 

to expire, has no action to rescind a lease of the pre
mises in which the business is carried on, made to the

1 Jluillaryeon r. liobilUirtl, y. R. 17 K. B. 3,34.
2 Shunts r. Hush, y. B. 1885, M. L. R , 2 y. B. 379, confirming 

sS. C . M. L. R , 1 S. C. 44*
3 1 Guillouard 34; 2 Bourjon, lib. 4, tit. 4, ch. 1, sue. 3; 17 Dur. 

35; 3 Duv. 87; 1 Troplong hxj; 25 Laurent 44.
4 liayg r. Wiseman, y. R. 1 S. C. 12 (1897).
• IM.
6 Nelson v. Ileslher, y. R. 16 K. B. 550.
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firm, without his knowledge or authority, at the soli
citation of the other partner, and for a period when 
the firm will have ceased to exist. 1 * *

President ef Company l'sc and Occupation of Company's 
Office.

The president of a company, who acts as manager 
of its affairs, is liable to it for the value of the use and 
occupation of its office, when he carries on his own 
business therein, distinct from that of the company. '*

( 'ompany.

Where a company is empowered by its charter to 
construct, acquire, operate and dispose of cotton and 
woollen manufactories of every description, this empowers 
the company to lease all its mills to another company 
formed for the purpose of acquiring capital stock and a 
controlling influence in the cotton company and its three 
principal competitors. *

Th in as Sequestrated.
Things sequestrated cannot be leased directly or 

indirectly to any of the parties in the contest concern
ing it.4 5

Husband leasing to Wife.
Although contracts between husband and wife after 

marriage are rarely valid,1 yet a husband can lease pro
perty to his wife in payment of her claim upon the 
community property, arising out of a judicial separation 
of property. "

1 Hyder v. Webster, Q. R. 23 K. B. 1 (1913).
- Miller r. The Diamond Light it- Heating Co. of Canada, Ltd.,

ü R 22 K B. 4»i (1913)
:I .4mgot v. Dominion Cotton Mills Co., Privy Council, 1912, 4 D. 

L. R. 306.
4 Art. 1826 C. Code.
5 Art. 1265 C. Code; Art. 1483 C. Code.
• Deslauriers v. Bourque, Q. B. 1870, 15 L. C. J. 72.



Contract or Leas* 33

18. I,ease For Unlawful or Immoral Purposes. 

humoral Contracts.
It is the policy of our law not to uphold a contract 

the consideration for which is unlawful; such a contract 
has no effect ;1 and the consideration is unlawful when 
it is prohibited by law, or is contrary to good morals 
or public order.2 The leasing of houses for purposes 
of prostitution is now made a criminal offence by Sec. 
22Ku of the Criminal Code which enacts as follows: 
“Any one who, as landlord, lessor, tenant, occupier, 
agent or otherwise, has charge or control of any premises, 
and knowingly permits such premises or any part there
of to be let or used for the purposes of a disorderly house 
shall be liable upon summary conviction to a fine of 
S200 and costs, or to imprisonment not exceeding two 
mouths, or to both fine and imprisonment.

2. If the landlord, lessor or agent of premises in re
spect of which any person lja^ been convicted as the 
keeper of a common bawdy house, fails, after such con - 
viction has been brought to his notice, to exercise any 
right he may have to determine the tenancy or right of 
occupation of the person so convicted, and subsequently 
any such offence is again committed on the said premises, 
such landlord, lessor or agent shall be deemed to be a 
keeper of a common bawdy house unless he proves that 
he has taken all reasonable steps to prevent the recurrence 
of the event."

Where a house is leased expressly for the purpose 
of prostitution, the landlord cannot recover rent therefor, 
or anything for use and occupation under Art. 1608 
C. Code, or by way of damages;3 nor can he exercise 
the remedy of saisic-gagcric where the tenant is about 
to move out, especially where the tenant is ordered

1 Art. 989 C. Code.
2 Art. 990 C. Code.
3 (laritih v. Dural, S. C. 1854, 7 L. C. J. 127; HarrU v. Fontaine> 

C. Ct. 1869, 13 L. C. J. 336. HaUhazar v. Quilliam, Q. R. 23 K. B. 46.
3
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to vacate the premises by the public authorities.1 
In one curious case in this Province, it was sought to 
impute to the landlord knowledge of the purpose for 
which the premises were leased, because the tenant's 
wife told him, at the time the least- was made, that it 
was necessary to have twelve bedrooms; but the Court 
did not consider that in itself was evidence that the 
house was to be used for immoral purposes.2 It has 
been held by our Court of Appeal3 that in an 
action by a landlord to have the lease of a house re- 
siliated on the ground that it was used for immoral 
purposes, the tenant might prove that the landlord 
himself leased some of his rooms to prostitutes, and 
this being done, the action was dismissed. But, in an 
earlier case,4 * decided by the Court of Appeal, Duval, 
Chief Justice, remarked that he would hesitate l>efore 
he allowed a person to plead his own infamy, for Po
thierb said it was no answer to the action. And these 
views of the Chief Justice had been sustained in a case 
decided only the year before.6 Since then, and quite 
recently, the Court of appeal in Paul v. Cousineau7 
held that the lease of a house for purposes of prosti
tution wras null and void. But the purchaser of such 
property can institute an action to have such a lease 
cancelled, even when she herself keeps a house of pros
titution, for if she puts the property, the possession

1 Ijochancr v. Roy, y. R. 29 S. C. 478 (1906).
2 Ritchie v. Wragg, y. B. 1865, 1 I,. C. L. J. 59.
8 Menant v. Hryson, y. B. 1892, y. R 1 y. B. 154.
4 Ritchie v. Wragg, y. B. 1865, 1 I,. C. L J. 59.
6 Nos. 24, 25.
R dug r. (ioudreault, S. C. 1864, 14 L. C. R. 225.
The fact that the lessor's auteur, who was also the manager of the 

company appellant, was aware, during several years, that a portion 
of the leased premises was being used for immoral purposes, and that 
he acquiesced therein, does not deprive the purchaser and trans
feree of such premises of the right to demand the résiliation of the lease 
on the ground of such immoral use of premises. Such knowledge 
can only affect the question of costs. Provident Trust A’ Investment 
Co., Ltd. v. Chapleau, y. R. 12 K. B. 451 (1903).

7 y. R. 24 K. B. 264 (1915)-
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of which she seeks to recover, to such use, she is still 
subject to the penal laws. Of course, neither the land
lord or the purchaser of such property, with knowledge 
of the use to which it has been put, could recover 
anything by way of rental for use and occupation or 
by way of damages. 1 It may be said, in addition, that 
it is an offence under the Montreal city by-laws for 
a proprietor or usufructuary to knowingly lease pre
mises for purposes of prostitution. The penalty for 
such offence is a fine not exceeding $200, or imprison
ment not exceeding six months. (See By-law No. 55).

Pit blic Market —License.
A building composed of a number of stalls, each of which 

is rented to a lessee, is not a public market. Hence, a 
tenant of one of such stalls cannot have his lease can
celled on the ground that he cannot carry on his busi
ness therein, without violating a municipal by-law 
which prohibits the sale of food in an unlicensed public 
market.2

Monopoly.
The plaintiffs leased their rope factory to the defen

dant for a period of twenty-one years. In answer to 
an action for rent due under the lease, the defendant 
pleaded that the lease was passed in order to create 
a monopoly in the cordage, rope and twine business, 
and, that the consideration being illegal, the lease was 
null. It was held that the plaintiffs, not being parties 
to the proposed monopoly, but being merely in the 
position of lessors leasing their factory in good faith, 
and selling the good-will of their business, their rights 
under the lease were not affected by the lessee's in
tentions. 3

1 Ibid; Balthazar v. Quilliatn, Q. R. 23 K.B. 46 (1913).
8 Wollenberg v. Merton, Q. B. 21 K. B. 310 (1911).
3 lianncrman v. Consumers Cordage Co., Q. R. 14 S. C. 75.
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19. The Price or Rent.
The price or rent is essential to the contract of lease 

and hire.1 * * If premises were leased to a tenant with
out any stipulation as to rent, this would amount to 
a mere loan for use (commodatmu).* But where a 
person holds real property by the sufferance of the 
owner, without lease, the law presumes a lease, and 
therefore requires the occupant to pay the annual value 
of the property. *

The rent usually consists of a sum of money, but it 
may be represented by the labor of the tenant, or other 
commodity.4 * For instance, where a gardener was 
engaged at $30 per month, with the right of occupy
ing a tenement free from rent as long as he should con
tinue to hold the situation, on condition that lie should 
be subject to dismissal at a month's notice to quit, it 
was held by the Court that the relation of lessor and 
lessee existed so as to bring the parties within the scope 
of the Lessors’ and Lessees' Act for the purposes of 
ejectment.6 And again, where the owner of property 
permits another to occupy the premises in considera
tion of his guardianship, and to manage the mills there
on, and lodge the owner and his family from time to 
time, this is a contract which, although not strictly 
a lease of an immoveable, sufficiently resembles one 
to render applicable thereto the laws of landlord and 
tenant, and the tenant would be entitled to a three 
months’ notice to quit the premises before being evicted 
therefrom.6 Where a person leases to another a boiler and 
engine fixed to the landlord’s realty, and a place to store

1 1 Guillouard 62; Poth. 32; 3 Duv. 93; 1 Troplong 3.
* And therefore governed by Art. 1763 cl seq. C. C.
•1 Art itol C. Cadi
4 Simard v. Itomseau, Q. R. 47 S. C. 197 (C. R. 1914).
“ Hun r. O'Brim, C. R itfft, 1. C. L. J. itf{ MMh ■ 

38; i Guillouard 62.
• Brunet v. Bvrthiaumc, S. C. 1892, Q. R. 2 S. C. 416. Dismissal from 

service without notice does not terminate lease of house. Notice 
required. Btii r Smith, C K 1872, 6 Q. L. R. 367-
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wood in, this constitutes a lease of an immoveable even 
where the lease stipulates for one price for the use of the 
boiler and engine, and for the salary of the landlord's son 
whose services were hired by the tenant in the same 
contract of lease.1 * * * * 6

The equivalent of the rent must lx- determinate. 
Thus where the owners of a garage allow mechanics 
to occupy for an indefinite time a part of the premises 
on consideration that they shall have a repair shop 
nearby, and also .with the intention that the latter shall 
do their best to induce their own customers to patron
ize the garage in preference to any other, there is not 
between the parties a contract of lease, but a contract 
of gratuitous loan or an indefinite contract by which 
the mechanics undertake, in consideration of the occu
pation of the premises, to favor the garage. In such 
a case there would be no right to bring an action for 
rent, the action could only be for damages in consequence 
of failure to carry out the conditions of the contract.*

The price or rent (which must lx agreed upon)* 
must also be an actual one, and not fictitious; if it were 
otherwise, or if it were agreed that the landlord should 
remit the rent, the contract would only be one of loan 
for use, and governed by the laws appertaining thereto. * 
But once the price is an actual one, it is of not much 
account that it is shown to be insignificant, viewed in 
its relation to the property leased. This would cer
tainly not be ground for revocation of the lease in favor 
of the landlord, nor would it avail the creditors, hy
pothecary or otherwise, to that end. Actual fraud 
must lx proved in such case, in order that the lease 
may be vitiated.1

1 LanoU v. Sylventre, Q. R. 24 S. C. 233 (C. R. 1903).
- Simanl r. Rougrmu, Q. R. 47 S. C. 197.
1 1 Guillouard 65.
* 4 Pothier 33 to 36; 1 Troplong 11. 3; 3 Duvergier n. 101; 1

Guillouard 03.
6 1 Guillouard 64.
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i. General Obligations of the Landlord.

The landlord is obliged by the nature at the contract
•i. To deliver to the tenant the thing leased ;
2. To maintain the thing in a fit condition for the 

use for which it has been leased ;
3. To give peaceable enjoyment of the thing during 

the continuance of the lease.1
All the above obligations can be modified by agree 

ment.1 Said obligations are really all contained ill 
the obligation of the landlord to afford the tenant the 
enjoyment of the premises leased. * *

2. Obligation to Deliver the Premises Leased. 

Delivery.
Delivery of possession of the premises leased at the 

time agreed upon is of the essence of the contract of 
leasing, and on refusal or neglect to give possession 
a summary action lies to recover damages resulting 
from the non-performance of the terms of the lease. *

As to specific performance of delivery see post p. 30.
The landlord is obliged to deliver the property leased 

with all the accessories naturally In-longing to it; and 
if these are not stated in the lease, they must Ik- deter
mined by local usage and the nature of the property 
leased.•

The outgoing occupant of the house leased, whether 
the landlord himself or a tenant, has by law, juris
prudence and usage three days’ grace for moving out, and 
the incoming tenant has not an absolute right to the

1 See Art. 1612 C. Code.
1 Buudry-I.ucantini-rir, I. n. 270, citing Guillouard I. no. 86 and 

II. n. 616; Euzier-Herman Art. 1719, n. 1.
:i Baudry-Lacantinerie, I. n. 271. See McKillop r. Taplvy. Q. R. 

.12 S. C. at |). 382; Art. 1601 C. Code.
* Darignon r. Chevalier, 8 Que. P. R. 104 (Ct. Rev.)
1 Art. 1612 C. Code.
1 Baudry-Lacantinerie. I. n. 286; Dalloz, 1856-2-75 and note.
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property leased to him, until the expiration of that delay.1 * * * * * * 
His right to move in on the first clay of his lease is sub
ject to the former occupant's days of grace for moving 
out. Consequently, where, probably as a result of mis
understanding of his rights on the part of the proprietor 
occupant, he refused his incoming tenant the reciproc al right 
to move in his effects on the first day, nor until the ex
piration of three days, but in effect he had moved out on 
the second day, leaving the keys with the incoming 
tenant, the latter had no grounds to take proceedings 
in cancellation of the lease without further putting his 
landlord in default, and the tenant having leased other 
premises, the landlord could proceed against him to 
recover damages for loss of rental and could attach 
such of his effects as could be found on the premises 
originally leased.8

Accessories.

The use of a common yard in the rear of a house 
must be regarded as being always available to the 
tenant whether by foot or by vehicle.:1 But when a 
vacant lot extends, without division, at the rear of two 
contiguous buildings, leased to two different tenants, 
the whole owned by the same landlord, and no part

1 Art. 1624. sub. sec. 2 C. C<k1v; 2 Guillouard at |>. 51, Ism dry r. 
Lafortune, y R. 33 S. C. at p. 135 (C. R. 1907).

Landry r. Lafortune, y R 33 S. C. 12b (1907'
The damages against the landlord for failure to deliver possession 

to the tenant may he limited to the advance rent paid if the tenant 
for a new term is shown to have taken his lease subject to the present 
tenant vacating and to the new tenant arranging for possession. 
Sanofosky r. Harris, 19 D. L. R. 325.

s Dalloz. 1856-2-75, and note thereto.
And see Ritchie r. Walcott, S. C. 1889, 15 y. L. R at p. 166. A 

tenant, like the owner of enclaved pro|>erty, has a right of way of 
ingress and egress to and from the s|x>t leased.

An injunction does not lie to prevent the tenant from using a wagon 
for the conveyance of his goods and effects, where it is shown that such 
use is almost indispensable and does not prove injurious to the land
lord or of others having a right otherwise to complain.

The case would be different should the tenant misuse or abuse the
Privilege. New Orleans City Ry. Co. v. McCloskey, Supreme Ct. 
Louisiana 1883, 35 La. Ann. 786.
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of it is included, or mentioned in either lease, the 
tenants have no right to claim any part of it, as being 
accessory to either building.1 A machine shop or manu
facturing establishment, if leased as such, must be 
delivered over with all its accessories adapted to and 
necessary for the carrying on of the particular enterprise 
for which it is leased.2 Where a tenant leased buildings 
in course of construction, and on taking possession of 
the same also occupied and used, without objection 
on the part of the landlord, during nearly four years, 
a small shed in the rear of the leased premises, the shed 
though not mentioned in the lease, nor shown on the 
architect’s plans of the buildings, was considered by 
the court as an accessory of the premises leased ; and that 
the landlord, by acquiescing for so long a period in the 
tenant's occupation without claiming rent, had placed 
that construction upon the contract.3 Where a build
ing is leased to tenants with all its accessories and 
appurtenances, the roof, to which all the tenants have 
access, is an accessory to the building.4

Where a lease stipulated that the tenant should have 
the use of a portion of the yard in rear of the building 
leased, which portion should be determined by the land 
lord, with right to the tenant to fence the same at his 
option, the landlord was not entitled, after the tenant 
had t>een four years in possession, with the yard open, 
to erect a fence across the yard, more especially as the 
fence deprived the tenant of light and air.6

Where, in the lease of an unfinished house, it was 
stipulated that the tenant agreed to take the house 
in the condition in which he took it over on its comple
tion, and the presence of steam pipes indicated at the

1 Sand t\ Simard, Q R. 43 S. C. 499 (C. R. 1913).
* 1 Troplong 160; 25 Laurent 104; 4 Pothier, 11. 54; 1 Guillouard

* Myler v. Style*, Q. B. 1888. M. L. R . 4 U B. 113.
4 Sec per Greenshields J. in Cooper r. Holden Co., Ltd., Q. R 48 

S. C. at i>. 460. (C. R. 1915) reversing S. C.
6 MyLr r. Style*, M. L. R 4 Q. B. 116 0888).
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date of the lease that the house was to be heated by 
steam, the tenant van oblige the landlord upon taking 
possession, to put in radiators to connect with the steam 
pipes where the connection was indicated, where the 
landlord refused to make such connection.1 It was 
held otherwise in the case of a store under the dwelling 
rented by such tenant, the indications being that it was 
not intended that it should be heated by steam, but 
rather by a stove, to which system of heating it was 
adapted, whereas in the case of the dwelling above,owing to 
the great depth of the building, this would have neces
sitated the placing of several stoves to insure a proper 
distribution of heat.2 3

The tenant of apartments in a building heated by a 
single furnace does not acquire the right to make use 
of the furnace for the special purposes of his own es
tablishment; for instance, that of drawing hot water 
therefrom for shower-baths. He has, therefore, in this 
respect, no right of action for the recovery of damages, 
or for a reduction of rent. *

As already remarked,4 * the law relating to sale is 
also applicable by analogy, in many cases, to lease;6 
therefore, unless the lease contains stipulations to the 
contrary, moveable things which a proprietor has placed 
on his real property for a permanency, or which he has 
incorporated therewith, are immoveable by their des
tination as long as they remain there, and go with the 
premises. Thus, within these restrictions, the follow
ing and other like objects arc immoveable:11

1. Presses, boilers, stills, vats and tuns;
2. All utensils necessary for working forges, paper- 

mills and other manufactories.
1 Bazinet v. Collerette, Q. R. 21 S. C. 508 fS. C. 1902), confirmed in 

C. R. 29 April, 1902.
« Ibul.
3 Roumageon v. Greenberg, Q. R. 40 S. C. 426 (C. R. 1911).
4 Supra p. 8.
6 And see Art. 1499 C. Code as to accessories.
• Art. 379 C. Code.
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Those things are considered as being attached for 
a permanency which are placed by the proprietor and 
fastened with iron and nails, imbedded in plaster, lime 
or cement, or which cannot lx* removed without break
age, or without destroying or deteriorating that part 
of the property to which they are attached. Mirrors, 
pictures and other ornaments are considered to have 
been placed permanently when without them the part 
of the r<x>m they cover would remain incomplete or 
imperfect.1 2 *

And not only must the premises be delivered over 
to the tenant with all the accessories which exist at 
the moment of delivery, but those which are wanting 
and which the law requires should be extant, must be 
supplied. The principal obligation of the landlord 
consists in affording to his tenant the enjoyment of the 
property leased.* This obligation continues during the 
whole course of the lease.8 He is also obliged to 
warrant his tenant against all defects and faults in the 
thing leased which prevent or diminish its use, 
whether known to the landlord or not.4 5 He is also 
obliged to maintain the property leased in a fit condition 
for the use for which it has been leased.6 Therefore, a 
dwelling-house delivered without a privy, especially 
where its absence would lx* a contravention of the city's 
by-laws, will be a ground for cancellation of the lease.6 
And where a landlord delivers over to his tenant a city 
house furnished with water-pipes, water-closets, etc.,

1 Art. 380 C. Code.
2 Art. 1601 C. Code.
* Art. 1612, par. 3.
4 Art. 1614 C. Code states that "The lessor is obliged to warrant 

the lessee against all defects and faults in the thing leased, which prévi nt 
ni diminiêk its uee, whethei known to tin leeeoi ot mat Ami i>\ 
Art. 1612: "to maintain the thing in a fit condition for the use for 
which it has been leased." And see 1 Guillouard 88; Sirey 76-2-40.

• Art. 1612 C. Code.
Lambert v. Laframboise, C. Ct. i860, 11 L. C. R. 16; Beaudry v. 

Lupieti, Q B. 1881, Mont., Sept. 23. Lemonier v. De Bellefeuille,
5 L. N. 426
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this constitutes a representation on the part of the 
landlord that the house is to Ik* furnished with a supply 
of water, and failure to afford his tenant the usual water 
supply will enable the tenant to have his lease cancel
led, even where the failure to supply the water is not 
the fault of the landlord, but of the company supply
ing the locality with water; the pressure Ining insuf
ficient to carry the water to the height of the house.1

But in regard to other accessories, the absence of 
which would not render the premises unfit for occupa
tion, the continued occupation by the tenant without 
complaint would Ik* equivalent to his acquiescence in 
the existing state of affairs.8 
Loss of thine leased.

The contract of lease or hire of things is terminated 
by the loss of the tiling leased.3 The words, “the loss 
of the thing leased,” have been held to apply not only 
to a material loss resulting from a total or partial de
struction, but apply alike to loss of enjoyment.4 
Tenant prevented from occupying premises Disturbance

of third person.
Although the Code declares that the landlord is not 

obliged to warrant the tenant against disturbance by 
the mere trespass of a third party,5 this only applies 
during the course of the lease, and not to what occurs 
prior thereto; nor is there any distinction in this respect 
between disturbance by mere trespass and disturbance 
in consequence of a claim concerning the right of the 
property, or other right in and upon the thing leased.6

1 McKillop v. TajAey, Q. R. 32 S. C. 380 (C. R. 1907). Arts. 
1601, 1612, par 3.

2 Cassation, Sirey, 38-1-728; 1 Guillouard 94; and see I'eahnan r. 
Lapierre, S. C. 1889, 18 R. L. 35; Masson v. Masson, S. C. 1894, Q. 
R 7 S. C s.

3 Art. 1659 C. Code.
4 See McKillop v. Tuple y, Q. R. 23 S. C. at p. 383, citing Baudry- 

Lacantinerie and Guillouard.
* Art. 1616 Civ. Code.
• Art. 1618, which only applies after delivery of the premises.
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The landlord is obliged, says the Code,1 * to deliver to 
the lessee the thing leased, and where any disturbance 
of a third person results which prevents the tenant’s 
occupation of the premises, the landlord will have de
faulted in his obligation.3 
Delivery in good state of repair.

The premises must be delivered in a good state of 
repair in all respects,a and, whereas, during the pen
dency of the lease, two kinds of repairs are distinguished 
by the Code,4 * this distinction does not exist at the mo
ment of entering into possession by the tenant, for the 
premises, in the language of the Code, “must be de
livered in a gtiod state of repairs in all respects," k unless 
the lease otherwise provides.

Defects and faults.
The landlord is also obliged to warrant the tenant 

against all defects and faults in the property leased, 
which prevent or diminish its use, whether known to 
the landlord or not.6 A tenant is not obliged to enter 
into possession of premises which have just been occu
pied by a person suffering from a virulent infectious 
disease, such as typhoid fever, where the landlord re
fuses to have the premises properly disinfected.7 The

1 Art. 1612.
- Cassation, Sirey 37-1 970; 3 Duvergier 277; 1 Troplong 262; 4 

Aubry & Ruu, pp. 473-474; 25 Laurent 105; 1 Guillouurd 89.
' Art. 1613 C. Code.
4 lb.\— and Art. 1635.
6 1 Guillouard 93; 3 Duvergier 27R; 25 Laurent 107; 1 Troplong 

1G4. Baudry-Lacantinerie, I, n. 272; Desautela v. Prefontaine, y. R. 
12 C .11 11 f is S C tesa

Where, upon a tenant taking possession of the premises, and especially 
after the landlord has made certain repairs to the house, the walls need 
rc papering and whitewashing, the tenant can, upon refusal of the 
landlord, himself have such work done and charge the cost of it to the 
landlord. Fauteux r. limn min, y. R. 49 S. C. 141 (C. R. 1915).

Where a landlord undertakes to make certain repairs, without speci- 
fying any delay, but it i> agreed that tin- tenant mall take posaewdon 
on May 13th, the repairs should be completed by that date. Royal 
Trant Co. v. White, y. R. 50 S. C. 277 (S. C. 1916).

6 See Art. 1614 C. Code.
7 Laurier v. Turcotte, C. R. 1896, y. R. 9 S. C. 86.
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Unant would Ik- equally justified in such a course were 
the house to he infested with vermin to such an extent 
as to render the premises uninhabitable to cleanly 
people. 1 * Where, on the day Ik*fore entering the premises, 
the sanitary inspector had reported that they were 
not in good sanitary condition, it was held that the 
tenant was not bound to receive them under the agree
ment. * Where there is a smoking chimney, and no 
defective construction can In* proved, the presumption 
is that the smoking is attributable to the tenant, and 
not to a defective draught.3 Where premises are leased 
for a butcher's business, and there is a refrigerator as 
an accessory, if the refrigerator is defectively constructed, 
and therefore useless for the purpose for which it is 
required, the landlord must make good the defect, if 
requested by the tenant.4

Clause m lease putting all repairs at charge of tenant.
It is quite lawful for the parties to the lease to stip

ulate therein that any or all. repairs which the premises 
might need at the date of delivery shall Ik* made 
by the tenant;4 but in case of doubt such a slip 
ulation must be construed in favor of the tenant and 
against the landlord,* Article 1613 of the Civil Code 
puts at the charge of the landlord all necessary repairs, 
except those lesser repairs which article 1635 declares

1 Bordeaux, 29 May, 1879, Sirey, 80-2 4. Baudry bavantinerie 
Vol. I. n. 431.

The landlord who has been duly put en tie meure to remedy the evil, 
is responsible for damages suffered by the tenant in consequence of 
the premises leased being infested with bed bugs to such an extent 
as to cause grave inconvedience and to render it impossible for the 
tenant to carry on therein her business as a boarding house keejier. 
Snodgraxtt e. Xannan, y. R. 10 S. C. 433 (confirmed in Review 9

1 Shuler v. Saunier*, S. C. 1880, 3 L. N. 134.
Canada Xempaper .Syndicale Lid., r. (iardner, y. R 33 S. C.432.

4 Ikmuhl* v. Prefonlainc, y. R. 42 S. C. 401 (S. C. 1912).
'* lludon r. PlinmaU, C. Ct. i88(>, 9 !.. N 322; Deault r. Lelour, C. 

R 1894, y. R. 5 S. C.293; Iftcard r. Pelchat, y. R. 28 S. C. 8.
* O'Connor v. Flint, y. R. 33 S C. 491 (C. R. 1908). Reversing S. 

C., Martineau J. dissenting.
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to be imputable to the tenant. To absolve the landlord 
from the duty of fulfilling his common law obligations, 
the clause in the lease to that effect must be very clear. 
Thus, where the lease provides that, in consideration 
of a reduction of rental, the tenant undertakes to make 
“all and every the repairs which may be necessary to 
the inside of the premises,” this would not relieve the 
landlord of his obligation to make such repairs as are 
necessary to make the premises habitable. The above 
clause in a lease must Ik- held to include merely such 
lighter repairs as rc-papering, painting, repairing the 
bath, also the water and gas pipes, etc., and not such 
as are needed to remedy radical defects in the house.1

Habitableness of premises Acquiescence—Acceptance — 
Damages.

Kvcn where the lease stipulates that the landlord 
shall not be required to make any repairs not even 
those which the law imposes on the landlord this does 
not absolve the landlord from his obligation where the 
premises become totally uninhabitable owing to their 
unsanitary condition,2 nor where it is a question of con
structing a new roof rather than of repairing an old one.3

Unless the lease contains such a stipulation, nothing 
short of occupancy of the premises by the tenant, with 
knowledge of the defects for a certain period, without 
complaining, will absolve the landlord from the obliga
tion of delivering them in a gtxxl condition in all re
spects. 4 The fact of having paid the rent will, accord
ing to circumstances, imply renunciation by the tenant 
of the landlord's warranty, but not necessarily so, espe
cially, for instance, where the tenant has protested his

1 t)'Connor v. Flint, y. R. 33 S. C. 491 (C. R. 1908), Reversing 
S. C., Martineau J. dissenting.

* Bagg v. Duchmneau, C. R. 1892, Q. R. 2 S. C. 350.
3 Rous r. Stearns, S. C. 1885; M. L. R., 1 S. C. 448. confirmed in 

appeal, M. L. R., 2 y. B. 379; and see Brown v. Lighthall, C. Ct. 1888, 
15 R. L. 694; Deault v. Ledoux, C. R. 1894, Q. R. 5 S. C. 293.

* 1 Guillouard 94. Cassation, Sirey 58-1-728; Ballantine v. 
Snowdon, y. B. Montreal. June, 1894.
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landlord before paying the rent.1 2 * The mere entering 
into possession will not be construed into acquiescence, 
on the part of the tenant.8 Even where the premises 
have been examined by the tenant before signing the 
lease, and accepted by him, this will not relieve the 
landlord of his common law liability to make the house 
habitable, * although it may affect the question of 
damages.4 * But where the lease declares that the tenant 
has visited the premises, and that he finds them in good 
condition, and accepts them as such, and the lease 
stipulates that the landlord shall not be obliged to make 
any repairs of any kind whatever, the tenant cannot 
compel him to make good certain defects which were 
not hidden at the time of inspection and where there 
has been no misrepresentation on the part of the landlord.6 
It would probably Ik* otherwise in the case of hidden 
defects.fi And if the house became unfit for the pur
pose for which it was leased the tenant would have a 
remedy by way of cancellation of the lease.7 Where 
the lease expressly exempts the landlord from the obli
gation of making any repairs not specified therein, 
he is not responsible in damages for failure to make any 
repairs other than those mentioned in the lease. * If the

1 Baudry-Lucantinerie, n. 442.
2 1 Guillouard «>4; Caen, 30 Aug., 1862, Rec. de Caen, 63, p. 58; 

17 Duran ton no. fit ; 3 Duvergicr, no. 278, Troplong, no. 164 d *"<•</.
» O'Connor r. Flint, (J R. 33 S. C. 491 (C. R 1908), reversing; 

Martineau J. dissenting ; Desault lx v. Prefontaine, y. R 42 S. C. 401 
(1912); Lair r. Simonovilch, Q. R 45 S. C. p. 351 (S. C 1914).

In Demutelx v. Prtjontain<, Q. R 42 S. C. 401 (S. C. 1912), where 
premises were leased as a butcher’s stall, and the tenant made the 
usual declaration in the lease that he accepted the premises after in
spection, and the refrigerator did not work effectively owing to defec
tive construction, it was held that the tenant had an action to compel 
the landlord to remedy the defect within a certain delay, and in default 
the tenant could have the work done at the landlord's expense.

« Ibid.
6 Rivard v. Pelchat, Q. R. 28 S. C. 8 (1903).
* Baudry-Lacantineric, I, no. 441.
7 Rivard r. Pelchat, xnpra.
* MatUrl r. Huy, Q. R. 12 S. C.’f.vj (S. C. 1897); Deaull r. 

Ledoux, Q. R. 5 S. C. 293 (C. R. 1894).



50 Landlord and Tenant

defects have been known to the tenant, a very short 
period of occupancy will be construed into acquiescence, 
provided always, as stated above, that such defects do 
not radically affect the habitableness of the premises.1 

Specific performance of delivery.
If the landlord refuses to deliver the premises leased 

by him and it is in his power to do so, he can either 
be compelled by the tenant to specifically perform his 
contract,2 or to have the lease cancelled.3 If specific 
performance is required by the tenant, and the land
lord who occupies the premises himself refuses to comply, 
the Court will order him, within three clear days' delay, 
to vacate the premises, in default of which his house
hold effects will be ejected therefrom and the plaintiff 
put in possession by the officers of the Court.4 * 

Where premises not ready for occupation at date stipulated.
If the premises are not ready for occupation at the 

time stipulated, the tenant is justified in refusing to 
take possession, and is not liable for rent under the con
tract, although the house was in course of construction 
when the lease was made. ‘ And to his principal action 
the tenant can join a demand of damages, or he may 
sue in damages only.6

1 i Guillouard 94.
* Art. 1065 C. Code; 1 Guillouard 95.
1 Eians v Moore, Q. B. 1888, 16 R. L. 668; Riopel v. St. Amour, 

C. R 1892, g. R I S C 238.
4 Morgan v. Dubois, C. R 1888, 32 L. C. J. 204; Jaeger v. Sauve, 

S. C. 1878, 1 L. N. 139.
1 Riopel v. St. Amour, C. R. 1892, 1 Que. 238; Evans v. Moore, 

g. B 1888, 16 R L. 668.
The presence of the tenant in the house leased, after the beginning 

of the term of the lease, as a contractor employed to do certain work 
on the premises, will not be considered an occupation or possession 
of the premises under the contract of lease. Riopel v. St. Amour, supra. 
^Where a house is uninhabitable, either because the landlord has not 
made the necessary repairs, or because he is engaged in making them, 
and the tenant, who d<x*s not occupy the premises, moves his effects 
into the house without locking them up, he has no recourse in damages 
against the landlord, if such effects arc lost or stolen during such period. 
Fauteur v. Beauvais, g. R. 49 S. C. 141 (C. R. 1915)-

6 Evans v. Moore, Q. B. 1888, 16 R. L. 668.
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Failure to deliver—Damages.
The landlord would not be held liable for failure to 

deliver, where such failure is caused by a fortuitous 
event or by irresistible force, without any fault on his 
part, unless he has specially obliged himself by the terms 
of the contract.1 But where the landlord fails to deliver 
the premises through his fault, proximate or remote, 
he is only liable for the damages which have been fore
seen or might have been at the time of making the 
lease.2 3 And even where his refusal or inability to deliver 
them arises from his fraudulent act, the damages com
prise only that which is an immediate and direct conse
quence of his inexécution.1 For instance, a tenant 
cannot recover damages for the profit he might have 
made by leasing a theatre promised to him, to the gov
ernment at an extra profit, the government buildings 
having been burnt down, although the refusal of the 
landlord was wilful and fraudulent.4 *

Kven where no special • damages have been proved 
by the tenant, and there was no malicious withholding 
on the part of he landlord, the Court will award nominal 
damages for the breach of obligation.6

The term “vindictive” is sometimes applied to “nom
inal" or presumed damages, and vice versa. For 
instance, in the case cited above,6 nominal damages 
of $100 were allowed, although none were proved, and 
the judge admitted that there was no malice or fraud

1 Arts. 1072, 1200 C. Code.
i Art. 1074 C. Code.
3 Art. 1075 C. Code; Hell v. Court, O. B. 1886, M. 1,. R., 2 y. B. 

80; Lee v. 1/Association de la Salle de Musique, S. C. 1855, 5 L. C. R 
134; Feans e. Moore, Q. B. 1888, 16 R. L. 668.

* Lff r. L'Association de la Salle de Musique, S. C. 1855, 5 L. C. R.
134

6 Mutenir r. JubineiUe, C. R. 1878, 23 L. C. J. 165; Lee e. L'Associa
tion de la Salir dr Musique, S. C. 1855, 5 L. C. R. 134; and see Cor jtorn - 
lion du Comte d'Ottawa e. Cie. du Ch. de Fer, Supreme Ct. 1885, 
14 Can. S. C R. 193; but sec McDougall r McGreeeu, I». C. 1889, 12 
L. N. 379

6 Mulcair e. Jubinville, C. R. 1878, 23 L. C. J. 165 ; and sec Sua tison 
v. Defoy, y. B., 2 R. de Leg. 167.
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on the part of the landlord. This sum was awarded 
in virtue of the discretion allowed our judges, in asses
sing damages. On the other hand, in an earlier case 
before the Code,1 vindictive damages to the same amount 
were awarded, no actual damage being proved, on the 
ground that the landlord had deliberately leased and 
given possession of the property to another tenant on 
account of the better price received. It is solely within 
the discretion of the judge to award damages for breach 
of contract, even where no damage has been proved and 
whether the breach was wilful or not. The Supreme Court 
has decided that where a party has suffered wrong, and 
is unable to prove the damages sustained by that wrong, 
the Court should not dismiss his action, but give him 
reasonable damages.2 3 And the Court in this case allow
ed Sioo. Hut the Privy Council, in a later case, decided 
that though a person wilfully refuse to perform his part 
of an obligation, yet he will not be liable in damages, 
where it is clear that the other party has not suffered 
any.1

It is no defence for a landlord to set up that he was 
prevented from delivering the premises owing to the 
refusal of his former tenant to quit; he will still be liable, 
provided the tenant’s right of enjoyment had com
menced;4 and, it may be remarked here, that where the 
failure to deliver, on the part of the landlord, is caused 
by the forcible opposition of a third party, such act 
occurring before the occupancy of the tenant, the latter

1 Lee v. L‘Association de la Salle de Musique, 5 L. C. R. 134 (1853). 
1 Corporation of the County of Ottawa v. Montreal, Ottawa <V Western 

liy.. Supreme Ct. 1886, 14 Can. S. C. R. 193» in appeal from Ct. of 
Appeal P. U

See Lariviere v. Yinet, y. R. 25 S. C. at p. 343, "Considering that 
damages must be assessed in strictness, as there was no bad faith on 
the part of the defendants."

3 McDougall v. McCreevy, P. C. 1889, 12 L. N. 379, in appeal from
P Q

4 Swanson v. Defoy, Q. B. 1847, 2 R. de L. 167.
Damages claimed by tenant in such case allowed in Lariviere v. 

Yinet, y. R 25 S. C. 338 (S. C. 1904)
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is not bound under Art 1616 of the Civil Code to look 
to the third party for redress. ' The landlord is obliged 
to deliver the thing leased, * or pay the penalty.

Delay in delivery Damages—Set-o ff —Cancellation of lease.

If the tenant is only enabled to, and does lake possession 
of the premises considerably after the date stipulated 
for, in consequence of the landlord's delay in getting 
them ready, it has liven held that he is entitled to set off 
the damages suffered, in consequence, from the rent due 
tinder the lease in an action therefor by the landlord. * 
Hut this is doubtful (see infra), and it has liven held 
otherwise.4

If the tenant prefers to have his lease cancelled rather 
than wait for the premises until they are ready, and 
he has his option in this respect, the damages allowed 
him will lx1 those incurred preparatory to moving from 
his old premises, and for • the deprivation of the new 
premise's leased to him from the date they should have 
been delivered, to that of taking action to resiliate the 
lease.6

Retaining rent to set off defects remediable by landlord.
If the premises are delivered to the tenant in bad 

repair, under such circumstances as to make the remedy
ing of the defects devolve upon the landlord, the tenant 
cannot retain an amount of rent proportionate to the

1 Sitmimti r. M/r.y y. H. 1*47, 2 K. de L. 167.
- Art. 1612 C. Cade.
* Ill’ll in n r. tiryina, Q. B. 1H61, 12 L. C. R. 40.
* See Larwien- r. Viiul, Q. R. 25 8. C. 338 (S. C. 19041, where 

tin détendant in warranty had obtained judgment against the 
plaintiff in warranty in the Circuit Court, in an action for rent, 
which action was upheld despite a plea of compensation in damages 
pleaded by the tenant, plaintiff in warranty, owing to delay in delivery 
See pp 3.19, 343

J Hio/nl r. St. Amour, C. R. 1892, Q R 1 S. C, 238; Krain* r. Moorr,
0 B. 1888, K, R L 668

* Erans r. Moorr, Q B. 1888, 16 R. L 668.
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damage suffered. 1 He must have the sanction of the 
Court.
3. Obligation to Maintain the Premises in a Fit 

Condition for the Use for which they were 
Leased.

Enjoyment of premises an essential of contract of lease— 
Special stipulations in lease as to repairs.

The lease of a house is a contract by which the land
lord grants to the tenant the enjoyment of the premises 
leased during a certain time, etc.,2 and this involves, 
on the part of the landlord, the maintenance of the 
premises in a fit condition for the use for which they 
have been leased.3

As it is of the nature of the contract of lease that the 
landlord shall maintain the premises in a fit condition 
for the use for which they have been leased, nothing 
short of an express clause in the contract will absolve 
him from that obligation.4 * And even where there is an 
undertaking on the part of the tenant that all repairs 
to the premises that may be necessary, whether “grosses'* 
or "menues," shall be made by him, this will not absolve 
the landlord from his obligation to make such repairs 
as would amount to a reconstruction of part of the pre
mises, such as the making of a new roof rather than 
the repairing of an old one;6 or where, through some

1 Weippert r. Ijjland, K. B. 1820, 2 R. de L . 441 ; Ijornnger v. Per
rault, S. C. 1854, Ramsay’s Condensed Reports, p. 61. See AIul- 
haupt v. Enders, 38 La. Ann. 744 in same sense. Also Baudry-Lacan- 
tinerie, I, n. 328; Cass., Sirey, 76-1-104.

But in France a contrary doctrine sometimes prevails under the 
particular circumstances above stated; 1 Guillouard 101 ; 4 Aubry ft 
Rau, p. 474; Cass., Sirey, 53-1-361 ; Cass., Sirey, 81-1-170; Douai, 
Sirey, 57-2-209; but sec 25 Laurent 109.

* Art. 1601 C. Code.
* Art. 1612 ib.
* 1 Guillouard 103; 17 Duran ton, no. 61; 3 Duvergier, no. 278; 

Troplong, nos. 164 et seq; Johnson v. BruneUe, S. C. 1886, 14 R. L. 
a»9-

6 Rom v. Stearns, S. C. 1885, M. L. R., 1 S. C. 448; confirmed in 
appeal M. L. R., 2 Q. B. 379; Brown v. Lighthall, C. Ct. 1888, 15 
R. L. 694.
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cause beyond the control of the tenant, the premises 
become so insalubrious as to be totally uninhabitable;1 
or where the premises are seriously damaged by fire;2 * 
but the effect of such a clause will be to disentitle the 
tenant to any reduction of rent, by way of damages, 
while repairs are being made. *
Renunciation by tenant of his rif>ht to have repairs made.

The express renunciation by the tenant, of his right 
to have such obligation performed, so far as the Court 
will construe it, is perfectly valid, and is not contrary 
to public order,4 * the obligation, though being of the 
nature of the contract, is not of its essence.1 
Landlord's repairs Tenant's repairs.

The Code expressly declares6 that the landlord is 
obliged during the lease to make all necessary repairs, 
but, referring to a subsequent article,7 it excepts those 
of a minor importance, and which, as a reference to some 
of the instances enumerated in that article will show, 
are of such a nature that they might naturally be pre
sumed to arise through the fault of the tenant or his 
family, or to result from the ordinary use of the pre
mises. * That this presumption is the basis of the

1 Hngg v. burhenneau, C R. 1892, y. R. 2 S. C 350; but see lhnult 
v. I.elnux, C. R 1894, y. R. 5 S. C 293; and Simnumn v. (Jravel, 
C. Ct. 13 y L. R 263.

Where the walls of the leased premises, in consequence of some 
unascertained defect of construction, are subject to sweating and damp
ness, the tenant is entitled to obtain the résiliation of the lease. Hut 
where the defect was unknown to the landlord and he is not by law 
presumed to have known it, the tenant is not entitled to claim damages 
suffered by reason thereof Muilhi v Jhy, Q. R 12 S C. 375 (8 C.

1 Samuel* r. Radier, y. B. 1867, 2 L. C. L. J. 272.
* Rex r. Smith, K ti. 1817, 2 Rev. de Leg. 440.
4 See Art. 990 C. Code
* Deault v. Ledoux, C. R 1894, Q. R. 5 S.C. 293; lludon v. PlimnoU,

C. Ct. 1886, 9 L. N. 322, Rivard v. Pelchat, y. R. 28 S. C. 8; O'Connor 
v. Flint, y. R. 33 S. C. at p 498 (C. R. 1908).

" 6 Art. 1613 C. Code.
7 Art. 1635.
* 1 Guillouard 104 (The distinction between thtse two kinds of 

repairs, viz., landlord’s repairs and tenant’s repairs, will be treated 
of in a subsequent chapter.)
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tenant's obligation to make the lesser repairs, is evident 
from the succeeding article of the Code,1 2 * which absolves 
the tenant from this obligation when the repairs are 
rendered necessary by age or by irresistible force. The 
burden of proving that such repairs are necessitated 
by those causes devolves upon the tenant.*

With the exception, therefore, of lesser repairs under 
exceptional circumstances fhe making of all other kinds 
devolves upon the landlord, even where the tenant 
receives the premises in bad condition, without com 
plaint; but in this case, the lesser repairs will devolve 
upon the tenant, from whatever cause they may arise, 
except that of irresistible force.*

Destruction of premises in whole or part only—Rights of 
tenant in such cases.

But Art. 1660 of the Civil Code provides that, if dur
ing the lease the premises t>e wholly destroyed by ir 
resistible force, or a fortuitous event, or Ik- taken for pur 
poses of public utility, the lease is dissolved of course. 
It also provides that, if the premises be destroyed or 
taken in part only, the tenant may, according to cir
cumstances, obtain a reduction of rent or the dissolu
tion of the lease; but in either case he has no claim for 
damages against the landlord.4 In the happening 
of the latter event, the Code makes no provision for 
restoring the premises, but it is the better opinion that 
the landlord cannot be compelled to reconstruct where 
there has been a partial loss of the premises, but that 
anything in the nature of repairs necessitated by a for

1 Art. 1636.
2 1 Guillouard 104; Art. 1627 C. Code.
* Johnson v. Hrunelle, S. C. 1886, 14 R. L. 219.
4 A tenant cannot demand résiliation of the lease where he is dis 

turbed in his enjoyment of the premises by the legitimate acts of the 
Government; he can only demand a diminution of rent. Watcot r. 
liitchie, S. C. 1889, 15 Ü L. R 165. Nor can he demand damages 
from the landlord in such case (ifc). As to damages, see Fannelon r. 
Fraser, S. C. 1893, Q. R. 4 S. C. 355-
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lui tous event will devolve upon him, if demanded,1 
when the lease is not cancelled, and it is merely a ques
tion of reduction of rent. See further as to this Chapter 
VI, “Termination of the Lease Destruction of the 
Premises.”

Execution of repairs by landlord Tenant's rights.

The demolition of the side wall of a house is a sufficient 
ground for the résiliation of the lease.2 So is the use 
by the landlord, in making repairs, of material which 
emits a disagreeable odor, and damages the stock of 
the tenant, a grocer;* and in such case the damages 
sustained can also be recovered.4 The tenant can 
also recover damages against the contractor for negli 
gently executing repairs for the landlord.6 Where 
premises leased for manufacturing purposes were dam
aged by fire, and subsequently the tenant visited the 
premises daily during two or three weeks while repairs 
were in progress, and the repairs were fully completed 
about a month after the fire, and the tenant did not 
protest for résiliation of the lease until fourteen days 
after the fire ; it was decided by the Court that he was 
not entitled to obtain the dissolution of the lease, more 
especially as the legal presumption sttx>d against him 
that the fire was due to his fault (see Art. 1629 C. Code) 
or the carelessness of his watchman, who was proved 
to have been drunk at the time it occurred. • But where 
a barber, who combined with his business the selling 
of cigars, rented a shop in a hotel, with the exclusive

I 1 Guillouard 107; Pont in 3 Rev. Crit. (1853), p. 282; Marcade, 
Art 1722; 4 Auhry et Kau, p. 474; 23 Laurent 111; see 11 R. I,, at p. 
608. Troplong holds that the landlord would he hound to reconstruct 
the thiiiK partially lost ; see 1 Ijouage no. 220.

/•m ■ Om B. C 1809 M 1. u I 8
* Daignean v. Leve#qiu\ 0 B. 1886, M. L. R., 2 Q R 205.
« lb
II Mignon r. Hrunet, S. C. 1895, R- 8 S. C. 120.
' EinnonneauU r. Hootl, S. C. 1892. (J. R. 2 S. C. 473; and see 1)< 

Sola v. Stephen#, S. C. 1884, 7 L. N. 172, 13 R. I, 472; Hache »*. 
Mcdautreau, to, R L. 194; (ierriken r. Vinsonneault, U- B., June, 1875.
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privilege of selling cigars therein, and the hotel was 
burnt and the shop damaged by water, thereby requir
ing three weeks for making repairs to such shop, this 
would not give rise to the résiliation of the lease, but 
the tenant could claim a remission of rental for a cer
tain period to recoup him for damages.1 2

Repairs may be exacted from transferee of property.
Repairs may be legally exacted from the actual pro 

prietor of a property leased by a former proprietor.8

Tenant's remedies for compelling execution of landlord's 
repairs.

The tenant has a right of action, which he can exercise 
either by summary pnx'eedings or in the ordinary course 
of law, to compel the landlord to make the repairs and 
ameliorations stipulated in the lease, or to which he 
is obliged by law; or to obtain authority to make the 
same at the expense of the landlord; or, if the tenant 
so declare his option, to obtain the rescission of the 
lease in the event of such repairs or ameliorations not 
being made.3 Where a tenant, by mise en demeure, 
lias demanded the execution of repairs by the landlord, 
and the latter, in accordance therewith, has proceeded 
with the repairs, which though still unfinished at the 
date of the tenant's action for rescission under Article 
1641 C. Code, are yet completed Indore the trial thereof, 
the Court has a discretion to refuse rescission.4 *

Putting the landlord in default.
The tenant has also an action of damages for breach 

of the landlord's obligation in the above respect,à pro-

1 Tardif v. Cie. tie V Hotel Hahn oral, S. C. 1890, 20 R. L. 224.
2 Sache v. Courville, Q. B. 1867, 11 L. C. J. 119, 2 L. C. L. J. 251.
* Art. 1641 C. Code.
4 Conentnem’ Cordage Co. r. Bannerman, 2 I). L. R. 419.
6 Art. 1641 C. Code.
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vided he first puts the latter in default by notifying 
him and making a demand upon him to perform the 
obligation;1 which demand must lie made in writing 
where the lease is a written one.2 Hut a verbal notice 
from the tenant and a written one from the sanitary 
inspector has been held a sufficient written notice, * 
and even a commencement of proof in writing, or an 
admission, will avail as such.4 Damages run only from 
the date the defaulting party is notified.5 A delay 
of one day between the putting in default and taking 
the action is not sufficient. ‘ Where the tenant suffers 
personal injuries, resulting from the giving way of a por
tion of the structure leased, the fault is not contractual 
but delictual, and the landlord is responsible therefor 
without having been put in default, even where the 
defect was not apparent.7

* Art. 1070 C. Code ; Dreary v. Lafleur, Mag. Ct. 1890, it L N» 
314; Henson v VaUiere, S. C. 1894, y. R. 6 S. C. 245 ; Ache.ion > /'«>#/, 
S. C. 1885, 29 !.. C J 206 (repudiating Samian r. Holmes, 2 I. N. 185) ; 
Holla ml r tie (ias/u, C R. 1891, M !.. R . 7 S C. 440; Johnson r. 
Hrunrlle, S. C. 188O, 14 R. L 219; Mardi r. Mathieu, S C 1883, 
7 L. N. 35 ; ('bariumneau e. Ducal, C. Ct. 1885, 13 R. L. 309; Panneton 
r. Fraser, S. C. 1893, y. R. 4 S. C 355; Masson e Masson, y. R 7 S. C. 
5; Pelletier v. Hoyce, y R 21 S. C. 313 (S. C. 1902) and authorities 
there cited. See especially remarks of Dor ion, C. J . in Daiyneau r. 
Lmsque, y. H. 1880. M. L- R., 2 y R. at p. 207 ; Baudry - Laçant inerie, 
I, n. 332; Cass. Dalloz, 92 1-137 But some French authorities hold 
that damages can be recovered without a putting in default where the 
landlord especially obliges himself in the lease to do a thing. Guillouard, 
I. n. 108; Sirey, 65-2-199, 48-2-189; and see Sranlan r. Holmes, 2 L. N.

i 1
* Art 1067 C. Code; Mardi v. Mathieu, S. C. 1883, 7 !.. N. 55; 

Fitzpatrick r. Darling, S. C. 1896, y. R. 9 S. C. 247; Ifae e. Phelan, 
y. R. 13 S. C. 491

A lease by tacit reconduction is not a verbal lease, therefore a verbal 
mise-en-demeure to make repairs is insufficient. Pelletier r. Hoyce, 
y. R. 21 S. C. 513 (S. C. 1902, Andrews J.)

* Palmer r. Harrett, M. L. R., 6 S. C. 446.
4 Dreary v. Iai fleur, Mag. Ct. 1890, 13 L. N. 314.
6 Filibien v. Moir, C. R. 1877.
* lb.
7 Vineberg v. Foster, y. R. 24 S. C. 258 (S. C. 1903); Central Anegeg 

r. Les Religieuses, etc., y. R. 27 S. C. 281. See post p. 68.
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How tenant should proceed where he seeks to have repairs 
made, or lease cancelled, or to justify abandonment of 
premises.
The general rule regarding the proceedings the tenant 

should adopt, where he seeks either to have repairs 
made or to have the lease cancelled, may be stated 
as follows, attention first being directed to the fact that 
the present discussion relates to the repairs, properly so 
called, and not to defects and faults (vices et defauts)1 * 3 
in the premises, which will be dealt with under a sub
sequent heading. * Where the tenant takes possession 
of the premises leased to him, without complaint (the 
lease usually containing a declaration to that effect), * 
and such repairs as the law obliges the landlord to make 
become necessary, the tenant must notify his landlord 
to that effect, and if the latter fails to attend thereto, 
the former must, if he wishes to have the repairs made, 
summon the latter before the Court, and demand that 
he be ordered to make them, or that he, the tenant, 
Ik- allowed to make the same at the landlord’s expense ; 
or he may demand that if the landlord, after being or
dered by the Court to make the repairs, fails to do so, 
the lease Ik- declared cancelled.4

1 Sec Art. 1641 C. Code.
* See infra, p. 66.
3 And see Art. 1633 C. Code.
4 Art. 1641 C. Code; Hou langer v. iJoutre, S. C. 1851, 4 L. C. R 

170. Paytl* r. Murphy, C R 1886. M L R , 3 S. C 50; Simmon* r 
Gravel, C. Ct. 1884. 13 y I,. R. 263; Spelman r. Muldoon, S. C 1869, 
M L. C. J. ,v>6; (Undo nan v. Lachance, C. Ct. 1890, 16 y L. R. 117; 
Marchand v. t'aty, S. C. 1879, 23 L C. J. 239; l)cnautd* v. Prifontaint, 
y. R 42, S. C. 401 (S. C. 19H); Saint-Onye v. Gauthier, y. R. 27 
S. C V en mil v. Fudul Ship, y R 34 S. C. 529 (C R 1906); Pell* 
tor /• /Joyce, y. R. 21 S. C 513; Baudry-Lacantineric, I, n. 328. But 
see i Guillouard, n. 101 ; ! Troplong, n. 331; Agnel, p. 398; 4 Aubry et 
Ran, p. 474; Hue. X, 11. 292.

If the repairs are ordered by the tenant, the contractor who made 
them has his recourse against the tenant, and not the landlord ; and 
where the amount sued for is in excess of $30, evidence is not admis 
sible to prove that the landlord had authorized the tenant to have such 
repairs made. Introduite r. Haxtvr C. Ct. 1891, 21 R. L. 87.
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There are some exceptions to the above. For in
stance, where the landlord has obliged himself in the lease, 
or is by law bound, to put the premises in good tenant- 
able condition, and he neglects to do so, the tenant may, 
after putting the landlord in default1 (if there be time 
to do so), make such repairs as are urgently needed for 
the safety and health of the occupants, without having 
first obtained judicial authority, and may recover the 
cost of the same from the landlord.2 Likewise, where 
the condition of the premises is such as absolutely to 
prevent the tenant’s use and enjoyment, he may aban
don them without incurring liability for rent from the 
day of his departure. * But in this case he should 
demand the résiliation of the lease.4

VrgerU repairs Where extending over forty days Tenant's 
remedies.

The tenant is obliged, «luring the lease, to allow the 
landlord to make such repairs to the premises as are 
urgent and cannot be deferred, whatever may be the 
inconvenience caused to him, in fact, even though 
he may Ik* deprived, during their progress, of the en-

1 See nupra p. 58. Sonu* of the French authorities hold that «lam
ages can be recovered without putting the landlord in default where 
he specially obliges himself in the lease to do a certain thing. Sirey 
65-2-199, 48-2-189; 1 Guillouard 108; and see Samian r. Hitmen, 2 
L. N. 185, 9 R. L. 537- But see contra. Baudry-Lacantinerie, I, n. 
328; Cass. Dalloz. 92-1-257.

* McCaw r. Harrington, C. R. 1889, 34 I. C. J 7**. confirming 
S. C. 1888, M. L. R., 4 S. C. 210; Palmer r. Harreltt, S. C. 1890, M. 
L. R., 6 S. C. at p. 448; limey r. Smith, C. Ct. 1887. 10 L. N. 333; 
1 Guillouard 108; Sirey 42-2-482; 4 Pothier 129-131; 2 Troplong 351 ; 
Marcadé, Arts. 1730, 1731; 4 Aubry et Ran, p. 475.

3 Wright v. (iault, S. C. 1883, 6 L. N. 42; Boucher r. Brault, S. 
C. 1870, 15 L. C. J. 117; Daigneault r. Jjevcaque, U- B. 1886, M. L R , 
a Q. B. 205. See Pagein r'. Murphy, C. R. 1886, M. L R , 3 S. C. 
50; Boulanger r. Doutre, S. C 1851, 4 I,. C. R. at p. 173; MâCttW v. 
Burr,i,i/lon, S. C. 1888, M I. R , 4 S C. at |> m But MC IV'/r/<7< 
v. Brazier, 2 R. de L. 440, as to rent accrued during occupation ; and 
see Art. 1660 C. Code in case of partial destruction.

4 Cantin V. Bellvau, Q. R. 15 S. C. 286 (C. R. 1898); 14 S. C. 287.
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joymvnt of a part of thv premises.1 2 * 4 But if such repairs 
became necessary before the making of the lease, * he 
is entitled to a diminution of the rent according to the 
time and circumstances ; and in any case, if more than 
forty days be spent ill making such repairs, the rent 
must be diminished in proportion to time and the part 
of the premises leased of which he has been deprived. 
If the repairs lx- of a nature to render the premises un
inhabitable for the tenant and his family, he may cause 
the lease to lx- rescinded.1 Ilamage by fire so incon
siderable in extent that repairs may be made in three 
or four days, does not justify the tenant in abandoning 
the premises. His remedy is to put the landlord in 
default to make the necessary repairs, and then, if the 
repairs lx; not made, to ask for the cancellation of the 
lease. *
( onscnt <•/ tenant to the making oj repairs.

It is to be noted, however, that although the tenant 
is obliged to suffer certain repairs to be made, yet the

1 Where, in u least- of a house, it is stipulated that the landlord 
shall provide such additional heating facilities as might be required, 
such an obligation on the part of the landlord involves the reciprocal 
obligation on the part of the tenant to allow him access to the premises 
leased, in order that he may lx* able to carry out this obligation, and 
if the landlord is unable to gain access to these premises which are 
in possession of a sub-tenant, he is not liable anil cannot lx- called in 
warranty by his tenant in an action of damages taken by the sub
tenant for default in the heating apparatus. Uorrfou v. Demitre, y. R. 
46 S. C. 312 (S. C. 1913)

2 The French version of the Code, Art. 1634, has "amnt U bail," 
which is correct one. See 33 L. C. J. at p. 167.

* Art. 1634 C. Code. The lessor of a building rented for business 
offices is not liable to tenants for the stoppage of the elevator for some 
days, owing to its being out of order, and to provide electricity as the 
motive |x>wer, instead of water, provided the work was done with all 
possible despatch, ( itok r. Hoyal Inn. Co., S. C. 1893, y. R. 4 S. C. 396.

A stipulation in the lease, that the tenant shall suffer such large 
repairs as may lx- deemed necessary, without demanding reduction 
of rent, only applies to repairs which may Ix-eoine necessary during 
the lease, and not to work necessary for the remedying of defects 
actually existing in the leased premises at the date of the commence
ment of the lease, and against which the landlord was bound to warrant 
the tenant. Masson r. Munson, S. C. 1894, y. R. 7 S. C. 5.

4 Liggrt r. View, y. R. 18 S. C. 201 (C. R. 1899), U H. 14 S. C. 
396
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landlord cannot make repairs in general without the form 
er's consent. If the repairs are urgent, and the tenant 
refuses to give his consent to their being made, the land
lord must have recourse to the Courts and obtain an 
order permitting them. Otherwise the tenant may 
restrain him by injunction1 * Indore exercising his 
recourse for any damages that may have been incurred.8

Where landlord uses material for repairs which emits odor 
iniurious to merchant's stock.

If the landlord, in making repairs, uses material which 
emits a strong odor, such as tarred felt for placing under 
the clapboarding of a wooden house, he will be liable 
for damages and to have the lease rescinded, if the prv 
mises repaired, being used for business purposes, and 
the goods stored therein being of an edible nature, be
come damaged.3

Repairs extending over and under forty days.
If the making of urgent repairs has <x'cupied less than 

forty days, the tenant cannot demand any indemnity 
in the way of reduction of rent, except where, as in tin- 
above instance, the landlord has been exceptionally 
negligent or careless.4 * If the repairs occupy more than 
forty days, it is better the opinion that such indemnity 
should be based upon the whole of the period occupied 
in making them;6 * Art. 1G34 of the Code declaring that

1 lioHuc c.Pmmt, y. B 1886,31 L. C J. 68. Haycm'k »•. Pncaud, 
U R. 27 S C 464 (S. C 1905)

The owner of pro|x*rty who, while it is under lease, has considerable 
improvements made thereto, which disturbs his tenant’s quiet enjoy 
ment, may he compelled by interlocutory injunction to desist, Un yank 
c. Pncaud, y. R. 27 S. C. 464, 7 y. V. R. 249 (S. C. 1905).

* Haycock r. Pacaud xuprn
Daigneau r. Lan-xquc, y. B 1886, M. L. R. 2 y. B. 205; 30 L. C. J 

188; confirming M. L. R , 1 8. C 414.
4 1 (•nillouard at p. 125; sc.* also Morixon r. Lanya in, S. C.

1870; Dufrcxm r. Unfu rl, S C 1871 ; hmgevin V. Scnccnl, S. C. 1869, 
Wixcinau v. ('oullry, 8. C. 1874.

6 1 Guillouard 112; 3 Duvergier, n. 303; M arcade, Art. 1724,
1. 7 Col met de Sansterrc, p. 246 (2nd edit); 25 Laurent 140.
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in such case “the rent must lie diminished in propor
tion to time.”
Damages for extended repairs How estimated.

As the debtor is liable only for the damages which 
have been foreseen or might have been foreseen at the 
time of contracting the obligation, where this breach 
of it is not accompanied by fraud (Art. 1074 C. Code) 
so where a landlord, in making repairs, has exceeded 
the time agreed upon in the lease, the tenant can claim 
only the damages arising directly out of this default 
and which could have been foreseen at the time of pass
ing the lease. Consequently, where it did not appear 
that the premises had been leased for business pur
poses the landlord could not be presumed to have fore
seen that he would lx- liable to any other damages than 
those arising from the lease of a dwelling house. He 
could not, therefore, be held liable for the damages suf
fered by the tenant in her business as seamstress, in 
consequence of the extended duration of the repairs, 
the residence having been rented for residential purposes 
only.1
Rescission of lease -Abandoning the premises.

The right to have the lease rescinded where the pre
mises become uninhabitable through the making of re
pairs exists irrespective of their duration.2 3 If the Court 
determines that the tenant has been deprived, not only 
of the whole of the premises, but even of an important 
part thereof, so as to essentially deprive him of their 
use for the purpose for which they were leased, the tenant 
may have the lease cancelled, even when the premises 
are other than dwelling houses; for instance, in the case 
of shops or stores. * Where damage by fire is so incon-

1 LeveiUe v. Pigeon, Q. R. 26 S. C. 73.
* 1 Guillouard 113; 25 Laurent 142.
3 1 Guillouard 113, 114; 25 Laurent, n. 142; 7 Colmct de Sans- 

terre, n 170; 3 Duvergier, n. 300; Sirey 62-2-277; Pineonnmull r. 
Hood, S. C. 1892, Q. R. 2 S. C. 473; and see De Sola v. Stephen#, S. C. 
1884, 7 L. N. 172; Gerriken r. Pineonneauit, Q. B., June, 1875.
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siderable that repairs may be made in three or four 
days, the tenant is not justified in abandoning the pre
mises. His remedy is to put the landlord in default 
to make the necessary repairs, and then if the repairs 
be not made, to ask for the cancellation uf the lease.1 
Where the damages necessitating repairs arc presumably 
occasioned by fire started through the negligence of 
the tenant, the Court will construe more strictly the 
latter’s right to have his lease cancelled, if, in making 
the repairs, he is obliged to leave the premises for some 
weeks;2 although, if partial destruction had made the 
premises absolutely unfit for the uses assigned to them, 
the tenant would be entitled to get free of the lease, 
while being still liable for the loss caused by the fire.3

Interpretation of clause in lease putting indispensable 
repairs at charge of tenant.

A clause in a lease “ that indispensable repairs shall 
be performed without reduction of rent, damages or 
compensation” does not apply to the reconstruction 
of the premises leased, when partially destroyed so as 
to render them unfit for the purposes of the lease- and 
to compel the lessee to vacate them. In such a case, 
the latter is relieved from the obligation to pay rent 
during the period of reconstruction.4

The following clause in a lease "The lessee shall permit 
the lessor to make all landlord’s repairs (grosses repara
tions), whenever necessary, without any reduction of 
rent or compensation, provided that such repairs art- 
necessary and finished within a reasonable time,” as 
well as Article 1634 C. Code, applies only to repairs 
which become necessary during the lease; and where

1 Liyyd v. I 'mu, y. R. 18 S. C. 201 (C. K. 1899), modifying y. R. 
14 S C. 396.

* PinaouMnutl r. Hood, S. C. 1892, y. R. 2 S. C. 473; Gerrikcn v. 
I’ihsohuiuiiII, y. It., June, 1875.

3 lb., and see Art. 1660.
4 (’entrai Agency Ltd. v. Le* Riiiÿieute», etc., y. R. 27 S. C. 281 

(C. R. 1904)
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the tenant can take possession only after the works 
agreed upon have been effected by the landlord, the 
tenant need only pay rent for the time he has (xvupied 
the premises.1

4. Obligation to Warrant the Tenant against all 
Defects and Fault*.

Defects and faults in premises Tenant's recourse.

The landlord is obliged to warrant his tenant against 
all defects and faults in the thing leased, which prevent 
or diminish its use, whether known to the landlord or
not * and whether existing before or arising during 
the lease. A violation of this obligation will give ri-e,
either to damages alone, or to discharge from rent, or 
résiliation of the lease with damages.4

Damages where defects are unknown to landlord C ollapse
of premises.

There has Ixen much controversy upon the question 
as to whether the landlord can be held liable for damages 
where the defects were unknown to him, or where he 
was not, by reason of his profession or trade, bound to 
know of their existence. The earlier cases held the

1 Royal Trim! ( 0. r. White, y R. 50 S. C. 277 (S. C. 1916'.
- Art. 1614 C. Code.

Ht 11 hoh r VaUiert, S C. 1X94. U R 6S. C. 245; 1 Guillouard 120;
1 Troplong, n 199; 4 Aubry it Run. p. 477; Masse et Verge, p. 362;
Note 6.

« Art. 1641 C. Code Veatman r. hipiern, S. C. 1889, 18 R. !.. 
vs. Mil**»" r. Ma**on, S. C iS<>4, Q. R 7 S C s. Hi nson v. Valliere, S. (. 
1X94. U R (> S. C 24s Stanùm r Donnelly, <J. R. 13 S C. 306 (S. C 
1 Hi>7 ). Damages refused to a lithographer who was obliged to remove 
.1 lithographing machine owing to hidden defects in the supiwrts of the 
flooring.in n 11 ihk

Where, in un action taken by a tenant against his landlord to recover 
damages for partial inexecution of the obligations of the lease, he has 
judgment for a diminution of rent for three months prior to action 
.,ud for such period since as the landlord fails to conform to the obliga
tions of the lease, this is not re* judicata as to a new action taken by 
the tenant for damages arising from a total inexecution of the obliga
tions of the lease, since arising. Saumure v. Ouimet, Q. R. 36 S. C.
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landlord not liable in such a case.1 The question seems 
to Ik- now settled by the Court of Appeal decision in 
Tin St. Laurence Realty Co., Ltd. v. The Maryland 

C asualty Co.8 In that case the tenant had suffered 
damages through the breaking of a sprinkler pipe caused 
by the subsidence of the building owing to a latent de
lect , viz., the decay of the support of an inside column. 
Damages were allowed to the tenant, notwithstanding 
the latter's undertaking in the lease to make all repairs 
grosses or menues, on the grounds of articles 1614, 1065 
and 1067 C. Code and not on the ground of article 1053 
C. Code relating to quasi-delicts. Art. 1065 C. Code 
says, that every obligation renders the debtor liable 
in damages in case of a breach of it on his part. Art. 
iof>7 of the Civil Code says, inter alia, that the debtor 
may In- put in default by the sole operation of law. And 
Art. 1(114 obliges the landlord to warrant the tenant 
against all defects and faults in the thing leased, which 
prevent or diminish its use, whether known to the lessor 
or not. It was also held in Central Agency, Ltd. v. Les 
Religieuses, ete.,3 that the landlord is liable for the dam
ages sustained by his tenant by the collapse of the premises 
leased, caused by bad construction and defective mate
rials, even though such defects were hidden and could 
not have been ascertained by anv ordinary examination 
of the building. But it was held that the landlord was 
liable as such under article 1614 C. Code and as proprietor 
under Arts. 1053 and 1055 C. Code relating to respon
sibility. This case was followed and approved of in 
Cranger V. Muir,4 but owing to the question of prescrip
tion and for the better appreciation of damages it was 
thought necessary to indicate more precisely the exact

Momhoh ». Masson. S. C. 1894, (J R 7 S. C. s; litnsoti r. Yallinr, 
S C. 1894, (J R. (. s. C. 245; St a üld r. Uoif, (J. R 12 S. C. 375 (S C 
1*07)

- g. K. 22. K. B. 4.SI (1013) It was further held in this case that 
th< fact that the sprinkler had been sold by the tenant to his landlord 
did not affect the latter's responsibility.

3 Q. R 27 ». C. 281 (C. R 1004»
4 g. R 38 S. C. (>8 (S. C. 1009)
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grounds of the landlord's liability. It was held that 
the owner of a building is responsible to his tenant under 
two heads for damages suffered by the latter; ist for 
inexecution of the obligation to give the tenant enjoy
ment of the premises under the contract of least-, and 
2nd by reason of the tort or quasi-delict arising under 
Art. loss C. Code. The former damages being con
tractual, are, by Art. 1074 C. C., limited to the damages 
which have been foreseen or might have been foreseen 
at the time of contracting the obligation; the latter 
would In* limited to those resulting immediately and 
directly from the collapse of the building, and would 
lie prescribed by two years (Art. 2261 C. Code). The 
tenant, it was held, would have his option of either or 
of both of such remedies.

In an action of damages only, the landlord will not be 
liable, unless, occupancy having commenced, the tenant 
proves that he is without fault. 1 * 3

Collapse oj building or part of building.
In l ineberg v. Foster,2 it was held that the fault of the 

landlord arising from the collapse of a gallery, resulting 
in injury to female plaintiff, his tenant, the col lapse- 
being caused by a hidden defect, unknown to either party, 
was not contractual hut delictual, and the landlord would 
he responsible without being put in default. It was there 
in tinted out, * that in a contract of lease the parties have 
not in view the personal injuries which may Ik- suffered 
by the tenant by tin falling of the building owing to a 
secret defect.

I11 Allan r. Fortier,* it was held that a tenant who is 
obliged by his lease to make all repairs whether “grosses” 
or “menues," is not responsible for an accident happening 
to others by a collapse of the premises occupied by him

1 Johan v. Major, S C. 1892. Q. R. 2 S. C. 428; Art. K>27 C. Code.
* u K 24 S. C. 258 (S. C. 190.0.
3 At |>. 264.
* g r 20 s. c. si (S. c. 1901).
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as a tenant, where there has been no abuse of enjoyment 
on his part, and the accident was caused by a defect in 
the construction of a gallery of the building.

Article 1641 of the Civil Code relating to the recovery 
by the tenant of damages for violation of the obligations 
of the lease, or arising from the relation of lessor and 
lessee makes no special provision for such damages, con
sequently, in Schimanski r. Hiatus,1 the Court fell 
back upon the terms of Art. 1070 ct scq. of the Code to 
decide the matter, and this article requires that damages 
art* not due for inexecution of an obligation until the 
debtor is in default under Arts. 1067, io(>8, 10(19 C. Code. 
In this case an accident happened to a sub tenant by 
reason of the collapse, through decay, of one of the stairs 
leading to his room. The sub-tenant had been in occu
pation of this room for four years. It was not proved 
that the principal tenant knew of the defective condition 
of the stairs. It was held that the principal tenant could 
not be held, either by law or by the terms of the lease, 
to be in default to make such repairs to the stairs as would 
have avoided the accident, and not having been put in 
default by the sub tenant the latter could not recover 
damages.

Where damage caused by defective work of municipal 
corporation.

Where the defective work of a municipal corporation, 
atïccting the drains, done before the date of a lease*, has 
given rise to a hidden defect unknown to both parties to 
the lease, and the lease being in writing the tenant has 
only verbally protested the landlord, who failed and was 
unable to make the changes necessary to render the 
premises fit for habitation; this would afford to the 
tenant ground for cancellation of the lease* or reduction 
of rent, but not for damages. Had the works of the 
municipality causing the damage been performed after

Q. R U S. C. 348 (C. R. 1898).
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the date of the lease the case would have been governed 
by Article 1616 C. Code, and the landlord would not be 
obliged to warrant the tenant against disturbance by 
the mere trespass of a third party—the city.1
Defective construction — Fire — Liability of landlord to 

boarders.
The proprietor of a building which burns down owing 

to a defect in construction (e.g., a single brick chimney, 
one side of which is placed alongside of woodwork) which 
by law he is bound to know, is responsible in damages 
to his lx>arders for the value of their effects destroyed 
as a result of such fire. 2

An action against a landlord for damages resulting 
from the defective state of the premises will be disinissvd 
on exception to the form where the declaration is vague, 
the facts are insufficiently stated, and it does not appear 
that defendant was guilty of negligence or how he was 
the cause of the injury suffered by the plaintiff.3 
Acceptante of premises by tenant Acquiescence by tenant 

in defects.
Secondly, the landlord is not obliged to warrant the 

tenant against defects which are apparent, or against 
those which the tenant has ither tacitly or expressly 
acquiesced in.4 But this will not relieve the land
lord of his common law liability to make the premises 
habitable for the purpose for which they were leased.5 
And where defects are hidden, and the tenant accepts

1 Roe v. Phelan, y. R. 13 S. C. 491 (C. R. 1898).
* Germin r. Costello, 8 I). !.. R. 510.

Am - INR-. • <jim p r |s§
4 Peatman v. Iai pierre, S. C. 1889, 18 R. !.. 35 hur v. Sunono- 

vUrh, y. R. 43, S. C ut p 350 (1914J. Rivant e. Pelchat, y. R. 28 
S. C. 8 (1903), St. iMUnittr Realty Co., Ltd. r. Maryland Casualty 
Co., y. R 22 K. B. at p. 436 (1913) By analogy. Arts. 1322. 1523. 
1524. C. Code; Doutre v. Walsh, y. H. 1865, 1 I,. C. L. J. 50. 1 Guil- 
louard 122.

* Lair v. Simonovitch, y R 45 S. C. pp. 330. 351 (S. C. 1914); 
O'Connor v. Flint, Q. R. 33 S. C. 491 (C. R 1908); Rivard r. Pelchat, 
V. R 28 S C. 8 (1903).

Where a tenant takes possession of the premises leased to him. in
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the premises and undertakes to make all repairs, whe
ther grosses or menues, this undertaking will not relieve 
the landlord of his warranty under Art. 1641.1 But 
it may be remarked, that the fact that a tenant continues 
to dwell in a house for some time after its unsanitary 
condition has manifested itself, would not necessarily 
amount to his acquiescence therein.2 The fact of pax 
ing rent, may, according to circumstances, but not neces
sarily, amount to acquiescence.3 4 See further ante p. 4S.

Even where a tenant declares to have visited the 
premises leased and to have accepted them in spite of 
their worn appearance, lie is not debarred thereby from 
demanding necessary repairs where new defects have 
appeared caused by the age of the building and defects 
in construction, which added to the former dilapidation, 
render the house uninhabitable. Refusal of the landlord 
in such case to make the necessary repairs will entitle 
the tenant to cancellation of the lease and damages.1

Where a tenant declares in the lease that he accepts 
the premises in the condition in which he found them 
at the time, and absolves the landlord from all repairs, 
and the tenant sues the landlord for damages for a broken 
arm caused by his falling from the steps which lead to 
his upper flat, which steps were not provided with a 
railing, he cannot recover. Such a defect is an apparent 
one. ‘
spite of their age and dilapidations, he has none the less the right to 
insist u|x>n the necessary repairs when new dilapidations caused by 
the age of the house or by faults of construction render the house un
inhabitable. The refusal of the landlord to repair, gives the tenant 
the right to take proceedings for cancellation of the lease. Lair r. 
Simonoritrk, (J. R. 43 S. C. ^41 (S. C. 1 <> 14), referring to O'Connor r. 
Flint, y. R. 33 S. C. 491 (C. R. 1908). In the above case the building 
had been condemned by the building inspector.

1 St. Lawrence limit y Co., Lid. v. Maryland Casualty Co., y R
22 K. B. 4M (1913)

2 Thibault v. Fan-, Q. B. 1893, Q. R. 3 S. C. at p. 52 per Blanvhct, J.
* Bcaudry-Lacantincric, Louage, Vfol. l, n. 442.
4 Ia.u v. Simonov itch, y. R. 45 S. C. 341 tS. C. 1914).
1 Cartier v. Durocher, y. R. 22 S. C. 253 (confirmed in Review 27 

I?eb., 1900). See Baudry-Lacantineric, Louage, V'ol. 1, p. 232.
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Where a tenant declares in the lease that he accepts 
the premises in the condition in which he finds them, 
he cannot afterwards sue his landlord for résiliation of 
the lease and damages on the ground that the waste 
pipes in the dwelling above his shop, connecting with 
his waste pipes, were in bad order, which caused water 
to overflow in his sink and fl<x>d his shop, and to overflow 
from the dwelling above into his shop, where he had 
knowledge of the defect upon entering into the lease, 
such defect not rendering the premises uninhabitable. 1

Defects and faults Instances of.
Flooding of roof.

It is not a defect in construction to protect by a cage, 
the opening of a drain soil pipe on the roof of a building, 
even when the neglect to keep it free and clear from 
refuse would cause the flixxling of the roof. It is the 
duty of the tenant to attend to this clearing.2 *

Smoking chimney.
A chimney which, without the fault of the tenant, 

smokes in such a manner as to seriously affect the 
habitableness of the house is ground for résiliation.1 But 
where eno defect in the construction of the chimney 
can be proved, the presumption is that the sraokiag 
arises from the fault of the tenant, and not from a de
fective draught.4

Ruteker's premises Refrigerator defective.
Where premises adapted for the purpose are leased 

to a butcher, and there is the usual refrigerator as an 
accessory, if the refrigerator is defectively constructed

1 Heauchamp r. lire wider, Q H. 16 S. C. 268 (S. C. 1899).
- Cooper 1. The Holden Co., Lid., y. R 48 S. C. 455 (C. R 1915) 

reversing 44 S. C. 52v
Iaut r SinnuiovUch, y. R. 45 S. C. at p. 348 et eeq. and authorities 

there cited.
4 Canada Newspaper Syndicale Ltd v. Gardner, y R. 32 S. C. 

452
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and therefore useless for the purpose for which it is 
required, the landlord must make good the defect if 
required by the tenant.* 1 * *

Mater supply.
Failure on the part of the landlord, to supply his 

tenant with the usual water supply, through no fault 
of his own, but owing to the fault or incapacity 
of the company or municipality furnishing the water 
supply, will entitle the tenant to demand a cancel
lation of the lease, or reduction of the rental,8 but not 
to demand that the landlord l>e ordered to furnish the 
usual water supply, and instal closets, or that upon 
failure to do so he, the tenant, shall be permitted to do 
so at his landlord's expense, or that the lease Ik* cancel
led at the option of the tenant, and without prejudice 
to any damages he may suffer. The municipal by-laws 
in this case prohibited the installation of closets in houses 
until the water connection had been made.

House infested with bed bugs.
A landlord who has been duly put in default to remedy 

the evil, is responsible for damages suffered by the 
tenant in consequence of the premises leased being in
fested with bed bugs to such an extent as to cause grave 
inconvenience and to render it impossible for the 
tenant to carry on therein her business as a boarding 
house keeper.4

House just vacated by person suffering from virulent infec
tious disease.

A tenant is not obliged to enter into possession of 
premises which have just been occupied by a person

1 ftuautel* r. l’refoulainr, Q. R. 42 S. C. 401 (S. C. 1912). 
McKillu/i r. Tapir}!, Q. R 32 S C. 380 (C. R. 1907), 1mtanin v. 

(Initier, y R. 36 S. C 171 ut p 178 reversing.
Latauin r. (Srenier, mupra.

1 SnodgroM* v. Xeieman, y R. 10 S. C. 433 (confirmed in Review
9 I)ec., 1896); Bordeaux, 29 May, 1H79, Sirey 80-2-4; Baudry-Lacan-
tinerie Vol 1. n. 431.
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suffering from a virulent infectious disease, such as 
typhoid fever, where the landlord refuses to have the 
premises properly disinfected.1
l ouse invaded by rats.

The landlord of a house rented as a private residence 
is liable for damages caused to his tenant by rats which 
infest the leased premises; and the tenant can have 
the lease cancelled if the house becomes uninhabitable 
in consequence of the rats, provided there is no fault 
on the part of the tenant, who has taken every means 
to destroy or drive away the vermin. * In this case 
there were stables in the immediate vicinity of the pre 
mises leased and the rats entered through holes in the 
walls of the foundations in the cellar, and into the house. 
The landlord was put in default to remedy this state 
of affairs but wholly ignored the protest of his tenant. 
The latter was granted cancellation of the lease and 
the proved damages.
Dampness and flooding of cellar.

Serious dampness and flcxjding of the cellar, seriously 
interfering with the habitableness of the house, will be 
ground for cancellation of the lease if the landlord does 
not remedy the defect.3 
Localities subject to periodical inundations.

Some defects or faults are inherent in the hxality 
in which the premises are situated. For instance, it 
is notorious that certain low-lying localities give rise 
to damp houses, and even to periodical inundations, 
and that in consequence the cellars are apt to be flooded. 
When such defects are notorious in the locality or are 
visible they become apparent, and not hidden, defects, 
and where, as is usual, the tenant declares in the lease 
that he has visited the premises and accepts them as

1 /Mûrier v. Turcotte, y. R. g S. C. 86 (C. R. 1896).
* liigoncHse v. Mouchant, Q. R. 48 S. C. 406 But <ve i Guillou ird 

122; Caen 3rd July, 1885, Recueil de Caen, 1886, p. 138.
:l Rac v. Phelan, y. R. 13 S. C. 491 (C R. 1898).
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he finds them, this releases the landlord from his war 
rantv under Art. 1614 C. Code, although it would afford 
ground for the cancellation of the lease if the premise< 
became uninhabitable.1 Hut the landlord would not 
be released where the tenant had reason to suppost 
that the landlord could remedy the defect, or that the 
apparent defects were less serious than in reality they 
were ; or that they have become aggravated to a degree 
which could not have been foreseen.2

A'vise—Preventing communication of sound from >r 
tenement to another.

Where tenements are constructed in the manner 
adopted by a large number of architects and builders, 
the fact that noises incidental to the occupation of a 
lower tenement are heard by the occupant thereof com 
ing from the upper tenement, is not a ground for restat
ing the lease, although possibly a more effectual means 
of preventing communication of sound from one tenement 
to the other might have been devised. 1 In this case 
the Court held that although it was proved that noises 
were heard in the early morning in one or two bedrooms 
occupied by plaintiffs, which awoke the occupants thereof 
about six o'clock in the morning, these noises being caused 
by occupants of the upper tenement moving about the 
kitchen of said tenement, in a perfectly ordinary and 
usual manner, must be considered to be inconveniences 
incidental to the occupation of a lower tenement.

1 Motzv. Houston, 2 Rev. de Leg. 440, K II. 1817; l)ootr* r \YtiL<h, 
U. B. 1865, 1 L. C. L. J. 36; Scanlon r Holme*, S. C. issi. following 
Sirey 49-2-77; Peatman r. Lapierre, S. C. 1889, 18 K. I,, vs; 1 Guil- 
louard n. 122; Baudry-Lacantinerie, Louage 1, p. 232.

Held, an overflow of the Mississippi is not such an extraordinary 
accident as to entitle tenants to an abatement of rent, Jwl: *. \iitchi>, 
33 La. Ann. 723.

2 Baudry-Lacantinerie, Louage Vol. I., p. 233.
1 Benoit v. Smith, Q. R. 16 S. C. 591 (S. C. 1899).
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Remedy of tenant in case of defects and faults—Putting 
landlord in default—Abandoning the premises—Ré
siliation of lease—Judicial sanction.

The remedy of the tenant, in the event of the pre
mises leased by him becoming uninhabitable or diminished 
in their use,owing to defects or faults therein, has presented 
some difficulty, and a corresponding uncertainty in our 
jurisprudence. Undoubtedly, the general principle is 
that the landlord must be put in default, in the manner 
already explained,1 before damages can be recovered 
or the lease cancelled. * * Hut in extreme cases, and where 
the house is uninhabitable, a tenant is justified in leaving 
the premises without putting the landlord in default.3 
As to putting ill default where damages are sought, and 
the hidden defect is discovered only when the damage 
has occurred, this question has been dealt with, supra p. 66. 
The next question is, whether, after such default, the 
tenant can obtain a résiliation of the lease without due 
legal process or an order from the Court. If the question 
is simply one of repairs, according to the usual inter
pretation of that word, then undoubtedly the procedure 
to be adopted is that previously laid down.4 Hut 
we are now treating of hidden defects or faults in 
the premises leased. Again, undoubtedly, the proper 
course, where it is available, is to have the landlord

1 Supra p. 58.
- Palmer 1. Harretle\ S. C. 1890, M. L. R., 6 S. C. 446; Henson v. 

Y allien, S C. 1894, ÇJ. R. 6 S. C. 245 ; Thibault r. Pan, (J. B. 1893, 
ü R- 3 U R 4*; h'Ûfe >'■ Paraîtien, Mag. Ct. 1889, 12 L. N. 147; Artie-
*on r. Pm i, S. C 1885, 29 L. C. J 206; line v. Phelan, Q. R. 13 S. C. 491 ; 
Heawham p r. Hreusler, Q. R., 16 S. C. 268 (S. C. 1899) ; Landry v. 
Lafortune, (J. R. 33 S. C. 126.

In Daiyneau v. Levesque, M. L. R. 2 Q. B. p. 203, Dorion C. J. said: 
“As to tin- cancellation of the lease, I do not think there is any difficulty, 
but 1 would not have this case taken as a precedent for holding that 
the mise en demeure is not required before bringing an action for the 
recovery of damages. If the appellant had pleaded, as he should have 
done, offering t<> remove the tarred felt, 1 foi my part would not have 
been disposed to grant any damages."

Rae v. Phelan, Q. R. 13 S. C. 491 at pp. 500, 501 (C. R. 1898). 
* Supra, p. 60.
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condemned by the Court to have the repairs or 
alterations made necessary to put the house in a 
proper condition.1 Hut it is clear that there must 
be cases where the condition of the premises will justify 
their sudden and immediate abandonment, with résiliation 
of the lease. The chief difficulty lies in determining 
what is or what is not a sufficient ground for adopting 
such a course. The better opinion is to the effect that, 
where a house becomes uninhabitable, according to 
medical and sanitary authorities, owing to its defective 
construction where, for instance, there is no connec
tion between the sink and the drains in the street and 
the landlord, being formally protested, refuses or neglects 
to remedy the defect, the tenant can abandon the pre
mises, even within six days after the protest, and sue 
for a résiliation of the lease.2 And it may be safely 
stated that, in any case, where the premises have be
come, without the fault of the tenant, not only insalu
brious, but where there is immediate and extreme 
danger to health in their further occupation, and the 
landlord, upon being requested, has either refused or 
failed to remedy the defect, the tenant can immediately 
abandon the premises and have the lease cancelled.3 4

1 li<langer r. I), Monligny, C. K. 1894. U- R 0 S. C 523 ; Seymour v. 
Smith, C. R 1X89, 33 L. C. J. 165; and see Booling>r r. Dmitri, S C. 
1851, 1 I,. C. R. 393, 4 !.. C. R. 170; Ho acker r. lira alt, C R. 1871, 
15 I,. C. J. 274; Km r. Phelan, y. R. 13 S. C. 491 (C. R 1898)

2 Thibault r. Pan, y. U. 1893, (J R 3 S. C 48. In that case, the 
Court remarked, it is paragraph j of Art 1641 that becomes applic
able, viz.:—The tenant has an action “to rescind the lease for failure 
on the part of the lessor to perform any other of the obligations aris
ing from the lease or devolving upon him by law," rather than para
graph 1 of said article; li<nson r. YalUere, S. C 1X04, y R 6 S C. 
245; and see Tyler v. Donegani, C. R. 1871, 3 R. I. 441, Fyfe 
Larallee, Mag. Ct. 1889, 12 L. N 147. Uw r. Phelan, y. R 13 S C. 
491 (Ç. R 1898).

a Palmer v. Barrette, S. C. 1890, M. !.. R., <. S. C. 446; llenson v. 
Valliere, S. C. 1894, y R. 6 S. C 245; Tylre r Donegani, C R. 1871, 3 
R. !.. 441 ; Fyfe e. Larallee, Mag. Ct. 1889, 12 !.. N. 147; Une r. Phelan, 
y. R 13 S. C. 491, see p. 501 (C R 18981 ; and sec Dont re r. Boulanger,
4 L. C R. 170. Remarks of Day J. Otherwise, if the landlord has not 
been put in default. Seymour r. Smith, C. R. 1889, 33 L. C. J. 1O5.
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It is only in extreme eases that a tenant is justified in 
abandoning the leased premises without formally ( i.e. 
in writing) putting the landlord in default and obtaining 
the sanction of the Court.1

But where such an extreme cause for abandoning the 
premises does not exist; where, for instance, they are 
merely insalubrious without being immediately and 
urgently dangerous, it is clear that the safest course 
for the tenant to adopt would Ik* to sue the landlord 
to have the defect remedied, with a demand that upon 
his default or failure to do so, he, the tenant may have 
the lease cancelled.2 The reason is this: The landlord 
is obliged to warrant his tenant against all defects or 
faults in the premises leased, and, as already stated,3 
whether the defect existed before or occurred after the 
lease ; but where a hidden defect becomes noticeable 
to the tenant some time after occupation, it may turn 
out upon investigation that such defect arose more 
through wear and tear of the premises than through 
any radical defect in their construction. In that case 
the question resolves itself into one of repairs, and it 
would not be sufficient merely to put the landlord in 
default by protest in order to secure the right to have 
the lease cancelled upon his refusal to make such 
repairs, for the case would be governed by paragraph i 
of Art. 1641 C. Code, which requires a previous order 
of the Court to effect that purpose,4 always excepting 
cases of extreme urgency. It is only where the defect 
is purely one of construction, or, more properly, an

Um v. Phelan, (J R. 13 S. C. 491, 500-501 (C. R. 1898).
In this case the tenant was granted résiliation of the lease because 

tin premises were unsanitary, although not uninhabitable, and the 
landlord, although he had not been put in default by a written protest, 
as required by Art. 1067 C. Code, had been verbally notified a long 
time previously as to the condition of the premises, and had not reme
died them. Had he promptly remedied the defects, the Court would 
not have granted résiliation. No damages were allowed.

- Belanger v. DeMonligny, C. R. 1894, Q. R. 6 S. C. 523; line v. 
Phelan, supra.

Supra, p. 66.
4 See supra, p. 60.
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original hidden defect, as for example the premise-> 
having Income unsanitary, the landlord has, after re
quest made to him, refused to remedy such defect, that 
the tenant is entitled to abandon the premises and to 
demand a cancellation of the lease without a previous 
order from the Court such a case being governed by par
agraph 2 of Art. 1641 C. Code. 1 The necessity of appeal
ing to the Courts in all but the most urgent and extreme 
cases is apparent, for nothing short of the appointment 
of experts - to examine the premises and an adjudication 
upon the respective rights of the parties will suffice 
to determine : 1st, whether the defect complained of is 
one which the tenant has impliedly or expressly ac
quiesced in; 2nd, whether the defect is purely an original 
one or arises wholly or partly from age ; 3rd, whether 
the tenant is at fault, such as carelessness in allowing 
a drain to choke up by letting things pass through which 
it was not intended to receive,1 2 3 or whether the un
sanitary condition of the premises is due to his unclean
liness, or carelessness in ventilating them; 4th, whether 
the defect is sufficient to give rise to a cancellation of 
the lease or merely a reduction of rent.

v Obligation to Warrant the Tenant against 
Disturbance.

Disturbance by the Landlord Himself.
The landlord is obliged to give peaceable enjoyment 

of the premises during the continuance of the lease,4 * 
which means that he must not only warrant his tenant 
against disturbance by third parties, as expressly stated 
in Arts. 1616-1618 C. Code, but against disturbance 
by himself whether of a legal or material character.6

1 Set- supra, p. 66; Ifeic v. Phelan, Q. R. 13 S. C. 491 (C. R. 1898).
2 1Simon v. Larue, Prev. de yue. 1737, Perrault p. 30.
* See Art. 1627 C. Code, which presumes fault on the part of the 

tenant during his enjoyment in case of injuries or loss to the premises.
4 Art. 1612 C. Code.
6 See 1 Guillouard 127.
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A lease made by the Government is governed by the 
same rules of common law as in the case of an in
dividual. 1

The quality or extent of disturbance that gives a tenant 
the right to rescission of the lease is a matter left to the 
discretion of the Court.2 *

Where a vacant lot extends, without division, at the 
rear of two contiguous buildings leased to two different 
tenants, the whole owned by the same landlord, and 
no part of it is included, nor mentioned, in either lease, 
the tenants have no right to claim any part of it, as 
being accessory to either building; consequently, if one 
of the tenants erects a wall on the part of the vacant 
lot behind his building, without encroaching on the 
remainder, the other tenant has no action against him 
for damages, on the ground of interference with his 
enjoyment, nor an injunction to remove the wall.

And if the tenant so sued sets up the defence of leave 
granted by the landlord, the plaintiff has no action in 
warranty against the latter. *

Where premises are leased to a photographer for the 
purpose of carrying on his business therein, and the 
landlord afterwards constructs a wall on the adjoining 
property, of such a height and in such a position as to 
deprive the photographer of part of the light necessary 
to the carrying on of his business, the tenant will be 
entitled to have his lease cancelled and to the full 
amount of damage sustained.4

1 liortuehomme v. Montreal Water tV Power Co., R. 48 S. C.
|S6 V k ifis)

One who leases from the Crown, the pro|xrty being already leased 
and occupied by another person, and who does work ujxrn it, is liable 
for the damages caused to the first tenant. A clause in the first lease 
that the tenant abandons all recourse for damages against the Crown 
of any nature whatsoever, does not apply to the act of the Crown itself, 
which is Ixjund to provide peaceable enjoyment for its tenant, and the 
second tenant could have no greater right than his landlord had. Bonne- 
homme v. Montreal Water <i Power Co., supra.

* Taylor v. Frigon, Q. R. 44 S. C. 108 (C. R. 1913).
;| Saad v. Simard, Q. R. 43 S. C. 499 (C. R. 1913).

' 4 Itemillard v. Cowan, S. C., 6 Q. L. R. 305.
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The erection by the landlord of out buildings in the rear 
of premises leased as a dwelling, so as to obscure the 
light and to obstruct a pleasant view or prospect from 
the windows, is a "change in the form of the thing leased" 
within the meaning of Art. 1615 V. Code, that gives 
the tenant a right to rescind the lease. 1 *

Parol evidence is inadmissible to prove the consent of 
the tenant to the erection of such out buildings.- 

Where a landlord allows one of his tenants to change the 
destination of the premises leased to him, and to carry 
on therein a manufacturing business, which has the 
effect of rendering the premises of the adjoining tenants 
under the same landlord uninhabitable, the landlord 
will be held to have sanctioned such use of the premises, 
and his responsibility towards his other tenants will 
be the same as if express permission for such use had 
been given bv him in the lease 3

Where two tenants occupy different tlats of the same 
building, under leases from the owner, the disturbance 
caused to the one, by the use of machinery by the other, 
with the consent of the owner, is not a mere trespass 
of a third party (Art. 1616 C. Code), but amounts to 
failure by the landlord to give peaceable enjoyment 
of the premises leased. The tenant has in consequence, 
a right of action against him to rescind the lease.4 
An action to have a nuisance suppressed will lie against 
the landlord after written notice to him. Held 
thus, where the contiguous premises arc leased by him 
for immoral or dangerous purposes.1 Where the premises

1 Vidal i*. Canchon, Q. R. 41 S. C. 1 (S. C. 1910).
* Ihul
* Procureur General v. Cole, S. C. 1887, 3 Q. L. R. 235.
4 Taylor r. Frigon, U R 44 S. C. 108 (C. R. 1913).
6 Fitzpatrick r Darling, S. C. 189ft, Q. R 0 S C 247: 1 Guillouard 

135, and authorities there cited; see also Craihcrn 1. Soeur» de St. 
Joseph de l'Hotel Dieu, 12 L. C. R. 497.

The tenant of a room can be evicted if the neighbors complain of 
noise made by him in the course of pursuing his trade (making shoes 
with wooden soles), Leyer r. Maujils, Prevosté de Quebec, Perrault's 
Conseil Supérieur, p. 10.

6
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rented were formerly leased by the landlord for immoral 
purposes and he failed to disclose this fact to the incom 
ing tenant, an action will lie by the latter to have his 
lease rescinded.* 1

The landlord cannot, during the lease, change the form of 
the thing leased Application of this principle.

Art. 1615 of the Civil Code provides that “The lessor 
cannot, during the lease, change the form of the thing 
leased.” This applies to indirect changes as well as 
to changes directly made,2 and therefore applies to cases 
of disturbance which are attributable, either directly or 
indirectly to the landlord himself. The foregoing cases 
are instances. It also extends to accessories of the 
leased premises. 1

Accessories Change by Landlord -Tenant's right of access 
to premises Right of passage over or through adjoin 
ing premises belonging to landlord.

A nice question presented itself in Roumageon V. 
Chene4 as to change in an accessory. A professor of 
gymnastics had rented by authentic lease, for five years, 
an out-building in the rear of 348 St. Denis Street, Mont
real, for the purpose of carrying on a school of gymnas
tics, the lease including the use by the tenant and his 
pupils of a yard in common with the landlord; the yard 
to lx* used by the professor for giving instructions in 
gymnastics to his pupils, instead of in the out building

1 An action by a tenant will lie to rescind the lease of a dwelling 
previously occupied as a brothel and in close proximity to two other 
houses, the property of the landlord, actually leased and occupied for 
similar purposes, in consequence of which the tenant and his family 
are molested, insulted and troubled by frequenters of such resorts, 
in their enjoyment of the premises leased Lcnti r. lAiUmde, (J R 
30 S. C. 481 (S. C. 1906); Lorio v. Morgan, g. R. 46 S. C. 379 (S. C.
19*4)

1 I Guillouard, n. 132.
Baudry-Lacantinerie I , n. 438, 507, Guillouard I., n. 132; Trop- 

long 1 , n 243; Massé & Vergé IV., p. 363; Laurent XXV., n. 146; 
Hue X., n. 297; Fuzier-Herman, Art. 1719, n. 68.

* Q. R. 41 S. C. 178 (C. R. 1911), Bruneau J., dissenting.
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rent d foi i In pinp<»e I In yard gav» aectss to the 
highway by a lanv. The lease also obliged the land 
lord to furnish the tenant with a room at the above pre
mises, no. 348, for four months, a room which he was 
then occupying under a former landlord. At the date 
of this authentic lease, the professor was occupying, 
under a former lease, the same room at no. 348, and 
the same yard and out building. The room he used as an 
office, and his pupils were in the habit of using the front 
door of no. 348 to pass to and from their lessons in the 
rear premises. This usage continued for a while under 
the new lease with the new landlord, but, upon dissen 
lions arising, the landlord forbade the ust of the passage 
through the house for the pupils, hence an action of 
damages by the tenant of the out building. In the Court 
of first instance, Fortin J. decided in favor of the land
lord: and his judgment was confirmed in Review (Guerin 
and Martineau J J. ), Brimeau J. dissenting. The dis 
stilting judge gave a very elaborate dissenting judg
ment, reviewing many authorities. The majority of 
the Court of Review held that the lease did not include 
the right of the pupils to pass through the house at no. 
348 and that parol evidence to establish the right 
was not admissible. Bruneau J., dissenting, held that, 
the lease being silent on this point, the tenant had a 
right to use the premises occupied by him according 
to their former destination, the necessities of his pro- 
fession, known to the new landlord, and according to 
tlu manner the premises occupied by the tenant were 
enjoyed by him at the date of the lease, and parol evi
dence of such use was admissible. In this connection 
Haudry-I^k antinerte, in his work on the contract of lease,1 
says, in effect, that it sometimes happens that it is the 
intention of the parties to the lease that the tenant 
shall have a right of passage over or through the ad
joining premises belonging to the landlord; this intention
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can be manifested by the former state of the premises.1 * 
At no. 315 the same author says, in effect, that the tenant 
obviously cannot require that a passage lie left to him 
through the adjoining premises of his landlord. But 
the contrary can result from the intention of the parties, 
especially in the case of rural leases. This intention 
can be manifested by the previous state of the premises; 
it is a question of the interpretation to be given to the 
lease.
Landlord allowing rival business to be set up in adjoining

premises owned by him—Change of destination by
tenant.

On the same principle, it has been held that the land
lord also owes it to his tenant not to set up a business 
similar to the latter’s in the same block owned by him, 
nor to allow another of his tenants to do likewise. It 
is usual for leases between a landlord on the one side 
and a tenant, who is a trailer or manufacturer, on the 
other side, to contain a clause to the above effect; but 
in view of the uncertainty that surrounds this question, 
particular care should be taken by the tenant to have 
such a clause inserted in the lease. And even with or 
without such a clause, the tenant has no ground of com
plaint if an industry similar to his already existed on 
the premises.3 Whatever may Ik- the argument where a

1 Citing Rennes, 23 April, 1896, lice. Angers 96, 308.
» Styles v. \1 gler, S C. iH8(>. 14 R. L. 517; I Gtiillouurd 139; 

Cas*. Dalloz 50 1 31*7; Dalloz 57-2-125; Agtiel 203; 4 Massé X- Vergé, 
section 704, note 8, p, 363; Kuzier-Herman, Art. 1719, 11. 89 et 04 s. 
But the French authors are very much divided upon this point, like
wise the jurisprudence. Baudry-1.avantinerie at n. 484 ranges himself 
on the side of the preponderating French jurisprudence, which holds 
that the landlord owes no warranty to his tenant against such com
petition. Likewise Laurent XXV, n 132 s; Hue X,, n. 299; Col met 
de Santerre VII,. n. 169 bis II. Contra Agnel, 11. 203; Guillouard I., 
n. 138 and 139; Fuzier-Herman, Art. 1719. n 87 and 94 s.

I Guillouard 141; Agnel 2<>.s; and sec Styles r. Mgler, S. C 1886, 
14 R. I.. 516; where it wa - apparent by the structure of the other build
ings, which were under the same roof, that they were intended for 
similar purposes, <uch as hotels or boarding-houses; and see C rat hem 
r. he s Sot urs tie Sf Josr/ih tie 1'Holt I I hen, S. C. 1862, 12 I. C. R. 
497. Baudry-Laçantinerie !.. 11. 487; Cass Sirey, 64-1-25.
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««it1 2 block of stores is at once offered for rental and 
we think even in that case the landlord should tic held 
liable in damages towards an injured tenant, where he 
leases two stores in that lilix-k to two separate parties 
carrying on the same business 1 yet, where the stores 
in a block have already lievn rented for stated purposes, 
it may lx- said with some force that the landlord owes 
it to those tenants not to .bring therein rival establish
ments, and for this reason. On the one hand, the Code 
contains provisions that a tenant may use the premise's 
leased by ! m only for tile evident purpose for which 
they are rented,* or for which they are designed, or 
according to the terms and intention of the lease.3 * * For 
instance-, premises lease-el for the express purpose-s of 
e-oncerts, lectures, fairs, bazaars, clubs, societies, public 
exhibitions and meetings, could not lie used for the hold
ing of religious meetings of tile Salvation Army. * Nor 
can a bakery lx sub let to a Chinaman for a laundry;1 
nor can a store rente-el to a dealer in fancy goods lx- 
sub let to a warehouse-mail;6 7 nor can the tenant of pre
mises leased as a hotel, lease to e'arry on the business 
of hotelkeeper therein and carry on a similar business 
in another building at a distance of two hundred feet. *

1 Sec I Guillouarcl 138.
2 Art. 1624 C. Code.

Art. 1626 C. C<xlc.
PignoUt v. Jirowan, y. B. 1891, M. I„ R., 7 y. B. 77, 21 R. L. 1.

A retail store leased to a wine merchant could not be sublet by the 
latter to a locksmith. (Paris, 25 March, 1817; Dalloz vo. Louage, 
no. 272).

A shop rented and always used as a grocery store, could not be used 
by the tenant as a baker's shop (Bourges, 4 March, 1842; Dalloz loc

Where a shop has a good-will attaching to the premises, derived 
from but apart from that of its late occupants, a tenant thereof cannot 
close it for a considerable jieriod. Such closing would be ground for 
cancellation of the lease. (Dalloz, Rep. vo. Louage, no 278, and 
Lot re ille v. Charpentier, C. Ct 1885, 29 L- C J. 233.)

Pearson r. Colvin, y. R 25 S. C. 54 (S. C. 1904).
" l‘rei<oxt v. Holland, y. R. 15 S. C. 298 (C. R. 1898).
7 Caron t\ Lamarche, Q. R. 17 K. B. 495 (1908).
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To offset such provisions in favor of the landlord we 
have others in favor of the tenant, viz. lie is entitled 
to a fh'dccablc enjoyment of the premises during the 
lease,1 and the landlord cannot, while it lasts, change 
the form of the premises.2 * 4 This has been interpreted 
unanimously by the commentators, as implying that 
the landlord cannot disturb his tenant by permitting 
on the contiguous premises owned by him immoral, 
dangerous or disagreeable industries.8 Why, then, should 
a landlord be allowed with impunity to change the des
tination of premises contiguous to those of his tenant 
with the result of seriously embarrassing the latter’s 
business by competition, where the tenant is expressly 
prohibited by law from adapting himself to the changed 
circumstances by engaging in a new business in the same 
premises? It is the policy of the law, especially in this 
country, to discourage any contractual obligations which 
restrict the freedom of trade ; but it is well recognized 
that where the restriction is a purely local one, and 
confined to the immediate vicinity of the business which 
it is desired to protect, covenants relating thereto 
will be strictly upheld. At any rate, Art. 
section i, is in itself an exception to this policy, and 
should, we think, be met by a like exception in favor 
of the tenant. The consequence to the landlord, of 
allowing such unfair competition against his tenant, 
should be either cancellation of the lease or diminution 
of rent, with damages in l>oth cases. *

Landlord visiting the Premises leased Putt ini: up "To 
Let" Si an.

The landlord is entitled to visit the premises leased 
by him in order to ascertain w hat repairs may be needed, 
or he may order workmen to make such investigation.

1 Art. 1612 C. Code.
2 Art. 1615 C. Code.
» Supra, p. 82; Fitzpatrick v. Darling, S. C. 1896, Q. R. 9 S. C 247.
4 1 Guillmiard 142
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Hv may also allow persons to inspect the premises with 
a view to Incoming tenants, at such period before the 
expiration of the current lease as is allowed by local 
usage. 1 The landlord may also, during the period r< 
quired for re letting, put up a "to let" sign on the leased 
premises. -

Disturbance by the (iovcmnicnt, whether Municipal <>r 
Parliamentary.

As stated before,3 if, during the lease, the premises 
be taken for purposes of public utility, the lease is dis 
solved of course; but if they be taken in part only, the 
tenant may, according to circumstances, obtain a reduc 
tioti of rent or the dissolution of the lease; but in either 
case, he has no claim for damages against the landlord.4 
The tenant cannot exercise his choice between the two 
alternatives in the case" of a partial taking, this is a 
matter for the appreciation of the Court. All of the 
foregoing which relates to a partial taking, is applicable 
to the case of disturbance on the part of the author
ities acting lawfully and in the regular course of their 
duties. ” If, however, the authorities act illegally or 
abusively, then they are in the position of trespassers, 
and for the disturbance of the tenant traceable thereto

1 1 (Uiillouard, 143 ; Pothier 204; Agnel 420; and mt Art. 1024 
C. Code. Three months before expiration of lease, and during rea
sonable hours in the ease of dwelling houses, is the usage in our cities, 
but the matter being one of some uncertainty, lease*" should always 
contain a stipulation to that effect.

- Raudry-Lacantinerie !,, p 282 ; Hue. X,, n. ,v>i ; ('antra ('.uillouurd 
I, n. 143. The French jurisprudence is conflicting on this point.

3 Supra, p. 56.
4 Art 1660 C. Code; see infra, Chap, vi , “Termination of the 

lease,—Expropriation."
h 25 Laurent, n. 402; Ritchie r. Walcott, S. C. 1880. 15 U h K. 

at p. 170, and authorities there cited; and see Art. this C Code
* Ritchie v. Walcott, S. C. 1889, 15 Q. I. R. 165; 1 Guillouard, 

n. 149, and cases there cited, and 154.
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the landlord will not be held liable in warranty;1 2 the 
tenant’s recourse will be either against the government 
by petition of right, or by action of damages against 
the municipality.

The word “disturbance" must be held to include 
an act of the government or municipality ordered in 
the interest of the public health, safety, or welfare,s 
but the landlord’s liability in warranty will cease when 
such an act has arisen through the abuse of the tenant;3 

neither will he be liable where the modification of the 
premises is of such a nature as to be included in those 
risks incidental to commercial undertakings, such 
as where theatres are obliged by municipal by
law to adopt proper measures of safety for the exit of 
their audiences.4

Disturbance by Third Parties. -Trespass.
The landlord is not obliged to warrant the tenant 

against disturbance bv the mere trespass of a third 
party not pretending to have any right upon the thing 
leased; saving to the tenant his right of damages against 
the trespasser. ' And if the tenant's right of action against

1 Art. 1616 C. Code; I Ouillouard 147; 25 Laurent 148; 4 Aubry 
et Uau, p. 479

Works performed by the municipality and without negligence, 
but interfering with the tenant's drains, and rendering hi - house un
inhabitable, would give the tenant ground for rescission of the lease 
or reduction of rent according to the extent of the disturbance, but not 
for damages against the landlord the trouble arising from a fortuitous 
event. Hut if such works were negligently or wrongly performed by 
the municipality, this would constitute disturbance by a third party, 
and the tenant's recourse for damages would be against the munici
pality. Ivn /. Phelan, y. R. 13 S. C. 491 at p. 498 (C. R. 1898).

2 1 Ouillouard 150 e/ neq.] 4 Aubry et Rau, pp. 478-479; 25 Laurent 
152.

1 //>.: Should a tenant sustain damage in consequence of a con
stitutional police legislation, adopted subsequent to his contract of 
lease, such as the "Sunday lair," which forbids the use of the property 
rented, to a particular use, to which the lessee applies it, in a special 
way and on a special day, such damage is injuria sine damno, which 
is not compensable. Abadic v. Bergen, Supreme Ct. Louisiana, 41 
La Ann. 281.

4 Dalloz, 84-2-63; 1 Ouillouard 150. (1).
Art. 1616 C. Code.
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the. latter be ineffectual by reason of his insolvency, 
or of his being unknown, such tenant will be entitled 
to indemnity from the landlord by way of reduction 
of rent.1 If the trespass of a third party result in ma
terial injury to the leased premises, it would appear 
that where the tenant fails to act against the trespasser, 
the landlord may take action against him in his own 
name; saving the trespasser's right to call in the tenant 
so as to protect himself against a second action by the 
latter. *

The cutting of hay, and hunting, upon leased property, 
by a third party not pretending to have any right upon 
the property leased, but merely asserting that the land 
on which lie cut hay and hunted was not part of the pro
perty leased, is not a trouble ilc droit, but a mere trespass 
against which, in the terms of Art. 1616 C. Code, the 
landlord is not obliged to warrant the tenant.3

Where a landlord leases a house which has, with his 
consent, been occupied as a house of prostitution, and 
an honest tenant takes possession without knowledge 
of such fact, the insults and importunities to which the 
members of his family are subjected are not the acts 
of third parties under Art. 1616 C. Code which release 
the landlord from his warranty to the tenant against 
disturbance. The reticence of the landlord in conceal
ing from his new tenant the former immoral destination 
of the premises constitutes a fraud on such tenant, 
w ho can demand the cancellation of the lease.4

' \rt<. 1617 and 1660C. Code, and see Panneton r. Fraxvr, S. C. 1893, 
<J. R 4 S. C. at |>. 358. If repairs become necessary in consequence 
of a trespass, the tenant is hound t<> put the landlord in default to make 
said repairs, before lie can claim damages from the landlord for delay 
in making the same. Ih. at p. 35f> See also as to construction of 
Art. 1660 in case of trespass, infra p. 9->.

* 1 Guillouard 164; Sirey 70-2-247.
8 I'it;/Hit rick r. La ml tic, (J R 'S S. C 298 (C. R. 1903).
4 Lor in v. Maryan, (J. R. 4O S. C. 379 (S. C. 1914). Liviu v. 

Lalanih, Q. R. 30 S. C. 481 (S v. 19c/)!. In this latter case the land
lord had also leased two other houses for the same purpose, in close 
proximity to the one occupied by plaintiff.
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Sometimes the trespass of a third party is accompanied 
by an assertion of right made by him at the ténu of 
the commission of the act. In this case the disturbance 
should be treated as a mere trespass, and the tenant 
should bring suit against the trespasser for the recovery 
of the damages which he has suffered by reason of such 
trespass, and to prohibit the trespasser from further 
disturbing him in his enjoyment. And if the trespawr 
by his plea raises a claim of right, the tenant should 
notify his landlord of the disturbance, and can then 
bring an action in warranty against the latter for tin- 
purpose of obtaining a reduction of rent and damages. 
Disturbance caused by one tenant to anotho Liabilii »/ 

landlord for acts of tenant.
Where a tenant causes a disturbance to another 

tenant of the same landlord, and under the same roof, it 
is often a much controverted question whether tin re
course of tlie tenant receiving the disturbance is against 
the landlord or against the tenant causing the 
disturbance.2 In the first place, Article 1054 of the 
Civil Code says that a person is responsible for the 
damage caused by the fault of persons under his 
control and by things which he has under his care. It

' (1'rent Xnrth MVx/f ;•>» Ti lt graph Co. r. The Montreal Ti!> ■ ph 
Co.. Supreme Ct. iHyi, 20 Can. S. C R. 170; von tinning M. 1. R ., 
'» U H 257. 14 1. C .1 vs. 20 R I. 41-’. b V . M I..H.6S l 7 1 
Sty this vast- noted in Fitzpatrick (Hon ( 1 Lamtlee, Q. ] j.s
S. C. at p. 306 (C R 1 <>03)

Where a tenant occupies a lot in good faith, under a least* hv illy 
given or not, and builds u|m>ii it, the subsequent buyer of the property 
cannot, without the authority of the Court, demolish this building 
and expose the goods stored in it to destruction An action of dam igvs 
will lie against the defendant in such case. The defendant had t illed 
in liis auteurs in warranty, alleging that an agreement in writing had 
been passed between them by which his vendor undertook to remove 
the shed and hold the defendant harmless against any claim of the 
occupant. It was held that the defendant in warranty could not 
assume that anything of an illegal nature would be done, and that tin- 
damages which the plaintiff suffered were damages in consequence 
of the illegal act of the defendant, which the defendant in warranty 
was not obliged to warrant him against. Mongrain r. Cano lion 
Carbonate Co., (J. R. 46 S. C. 334 (C R. 1014).

• See Heaulieu v. Hmwtry, y. R 16 S. C. at p. 477, showin, the 
conflict of opinions of authors and jurisprudence.
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was held by the Court of Appeal in Dufour v. R 1 * 
that a tenant is not under the control of his landlord, 
within the meaning of Article 10S4 C. Code, so as to 
make the landlord responsible for the negligence of 
the tenant in the use of the premises leased. In 1902 
in the case of Ricffcr V. Ecclesiastiques, etc., this view 
was sustained by the Privy Council holding that tin- 
owner of land is not responsible for damages suffered 
by the owner of contiguous lands by flooding caused 
by works of the former's tenant executed for his own 
purposes, and not as agent of the landlord. But there 
are circumstances under which a landlord will be held 
responsible for negligence of the tenant.3 Thus, where 
the proprietor of premises lets them for a purpose which 
is likely to cause a nuisance of a particular character, and 
such nuisance results, the proprietor will be liable,4 * 6 even 
though the lease stipulate that the tenant shall assume 
all responsibility for damages. •' Again, if the landlord 
of an apartment house leases apartments to persons 
notoriously unfit to be thisted with the care of the same, 
c.ç., because of drunken habits, the landlord may be 
held liable for damage caused the other tenants thereby, 
e.g., where the drunken tenant allows the water to over
flow so that the rooms below are flooded. '

In disturbances between tenants of a common land
lord, if the author of the disturbance claims that lie has 
acted in accordance with his rights, the recourse of the

1 h y. L. R. 192 (188V.
* Privy Council, reported (J R. 13 K. IV K<>; and see dictum of 

Taschereau C J. in Thurston r Dmcson, y. R 17 K It at p ! s-\ 
citing Demolombv Yol. .0. 11. (>2(1, extending tin principle between 
tenant and sub-tenant. Rut see per Bosse J Ibi'l at p. 1V1

* See per Taschereau C. J in Thurxton r. Dmcson, Q. R. 17 K. R. 
at p. 152.

4 Lachance r. ('auction, y. R. 24 K. R. 421 (1915). Appealed to
Supreme Court.

6 Ltsagt r. Smut4.’lair, Dalloz 1873-2-201 (Cour d'appel de Paris».
* Yonge r. Y incher g, y. R. 45 S. C. 318 (C. R. 1914b
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disturlied tenant is against the landlord in warranty.1 * * 
Thus, where two tenants of the same landlord were, hy 
virtue of their leases, making common use of an ad
joining tard, which neither of them had a right to ob
struct, and one of the tenants sues the other for ob
structing the yard by the piling up of piano cases, if the 
defendant sets up a defense denying the plaintiff's right 
to use the yard under his lease, and that he (the de
fendant alone had that right, the plaintiff tenant can 
call in his landlord in warranty to defend him against 
the pretentions of the tenant defendant.* Art. ifu6 
■ays the landlord is not obliged to warrant the 
tenant against disturbance by mere trespass of a 
third party not pretending to have any right upon the 
thing leased. In the above case there was such a pre
tention of right upon the property leased; hence, that 
Article did not apply.

Where two tenants occupy different flats of the same 
building, under leases from the owner, the disturbance 
caused to the one, by the use of machinery by the other, 
with the consent of the owner, is not a mere trespass 
of a third party under Art. 1616 C. Code, if a trespass 
at all, but amounts to a failure by the landlord to give 
peaceable enjoyment of the premises leased. The 
tenant has, in consequence, a right of action against him 
to rescind the lease. *

As already stated,4 a conflicting jurisprudence has 
arisen respecting the recourse of the complaining tenant 
when the disturbance of another tenant of the same 
landlord under the same roof has arisen without any 
claim of right and without any fault on the part of the

1 Raeiry-l.acantitierie, Louafp, Vol. l..n. 576; 1 Ouillouard m>. 165; 
Hamilton r. Itin/nl La lot Co., g R. 24 S. C. 411 (C. R. 1903); Smut 
f. Simard, g. R. 4) S. C. at p. 507 (C. R. 1913).

- Hamilton ». lingot Limit Co., Q. R. 24 S. C. 411 (C. R. 1903); 
and sec .Suail ». Simard, supra.

Tnplor r. Fripon, g. R. 44 S. C. 108 (C. R 1913); Procureur 
Ornerai ». Cote, S. C. 1887, 3 g. L. R. 35. See aide p. 81.

* Supra p, 90.
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landlord. The difficulty seems to centre in the ques
tion whether a co-tenant causing a disturbance is a 
third party under Art. 1616 C. Code.1 The French 
authors and jurisprudence are so conflicting on this 
point as to furnish hut little definite assistance.2 It 
has sometimes been held that the recourse of the injured 
tenant in such a case is by direct action against the tenant 
causing the trouble.3 On the other hand, it has been 
held by weightier authority that the co-tenant causing 
the injury is not a third party within the meaning of 
Art. 1616; hence the recourse of the injured tenant should 
be against the landlord.4 * 6 In effect, Art. i(>K> seems 
not to be adapted to the case of many of the dist urbances 
caused by co-tenants of the same building. In using 
the words "mere trespass" in Art. 1616 of the C. Code, 
it would seem that it was merely intended to qualify 
the kind of trespass that was contemplated by that 
Article. The Article was adapted from Pothier,6 who 
instanced as examples of such trespass: where neigh
bours pasture their herds on the estate leased without 
claiming any right therein; where thieves at night time 
rob the tenant’s grape vines; or where exil disposed 
persons throw poison in the pond with the view to poi
soning the fish therein. These instances show what 
Pothier meant by voies de faits .The cases of disturbances 
caused to tenants by their co-tenants, especially under

1 See text of article in appendix.
2 See Baudry-Laeantinerie, Louage, Vol. !.. n. 580, and cases cited

1 linilg r. Yezina, C. Ct. 1864, 14 !.. C. R. 325; Pigeon r. Houssin,
C. Ct. 1881, 4 !.. N. 326; Beaulieu r. Beaudry, U. R 16 S. C 475
(S. C. 1899). And see per Pagnuclo J in Beaudoin e. Dominion Chill
ing Co., y. R. 34 S. C. at p. 161 (C. R. 1908).

4 Bernard v. ('oh, y. R. 2 S. C. 83. Freezing of the water pi|>es in 
the storey above, and consequent flooding of plaintiff's premises C. R
1892); Stann v. Said, y. B. Montreal Sept. 1875 (Bamsag's Digest); 
Beardmore r. The Belli rue Land Co., y. R 15 K. B. 43 disapproving 
of Beaulieu v. Beaudry, supra. And see Brisker v. Larue, y. R. 23 
S. C. 447 <s. C. 1903).

6 Vol. 4, n. 81.
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the same roof, usually arise by reason of the negligence 
of the co-tenant, and not by “mere trespass." And 
as a consequence of the co-tenant's negligent action 
other consequences arise; it may be a case of damages 
suffered to the property of the injured tenant; or the 
consequences may go to impair or destroy the tenant’s 
use of the premises. In the latter cast*, it is of no avail 
for the landlord to say that he is not responsible for the 
acts of co-tenants in the building, 1 for the fundamental 
obligation of the landlord is to give peaceable enjoy
ment of the thing during the continuance of the lease 
(Art. 1612 par 3. Civ. Code).

The matter is sometimes provided for in the lease of 
apartments in apartment houses by a clause- stipulating 
that the tenant shall use the leased premises so as not to 
cause disturbance to the other tenants. Co-tenants 
must settle among themselves all disputes arising from 
their common or separate use of certain parts of the 
building without any recourse against the landlord.

The landlord should be put in default before 
suit is brought against him, where it is possible to do 
so.2

Judicial disturbance -Disturbance in consequence of a 
claim in or upon the property.

If the disturbance be in consequence of a claim con
cerning the right of property, or other right in and upon 
the premises leased, the landlord is obliged to suffer a

1 Heard more r. Hellenic Land ('a., y. R 15 K B. 43 Held, in this 
case, that the tenant has an action to rescind the lease of u flat which 
i< uninhabitable by reason of smoke and noxious odours. Evidence 
of the existence of smoke and obnoxious odours in it, during a stated 
l>eriod, is not sufficiently rebutted by proof that it was free from Ixith, 
immediately before and after the iwriod in question, and that the 
building of which it forms part was well constructed with all modern 
improvements. Nor is it an answer to the action to say that the smoke 
and bad odours complained of came from neighbouring chimneys, 
while windows were opened, or from two flats underneath, and that 
the landlord is not resjxmsible for the acts of neighbours or of co- 
tenants in the building.

* Mardi r. Mathieu, S. C. 1883, 7 L. N. 55. Ante pp. 58, 76.
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reduction in tin rent, proportionally to tin diminution 
in tin- enjoyment of the thing, and to pay damages
according to circumstances, provided the landlord be 
duly notified oi the disturbance b) the tenant. 1 Upon 
any action brought by the claimant, the tenant is en 
titled to be dismissed from the cause simply upon de
claring to the claimant by dilatory plea the name of 
hi- landlord.

The tenant cannot himself ask for the dismissal of 
a petitory action brought against him ; he may simply 
ask to be dismissed from the cause when the landlord 
indicated by him shall have been brought in. If the 
landlord designated by the tenant denies that he is 
the landlord, the tenant, on notice of such defence, 
will be obliged to prove the truth of his declaration.3

A judicial disturbance may arise, either by an action 
of a third person setting up a claim of right to the detri 
me lit of the tenant, or by an exception setting up a claim 
ol" right in answer to an action of damages brought by 
the tenant against a trespasser.4 The procedure to 
be adopted in the latter instance has been explained in 
a former section. ' Until a judicial disturbance has 
arisen, and a partial eviction has been the consequence 
thereof, no claim by a tenant for reduction of rent or 
for damages can Ik* maintained.6

' Art 1618 C. Code.
- lh. : lienors r Samson, 8 Q. L. R. .145. Dupuis r. /janvier, 27 

L. C J. 339; Imtrior v. Cauehon, 6 y. L R 13.
Dupuis r. Bouvier, C. R 1883, 27 L. C J. 339; Baillargeon 1. 

IfohiUard, y. R. 17 K. B. 334 ( 1907)
* (ireal North-Western Telegraph Vo. e. The Montreal Telegraph 

Co., Supreme Ct. 1891. 20 Can. S. C. R 17". confirming M. L. R . 
6 y. B. 237; 34 L. C. J. 35, 20 R. L,. 412, and M. L. R., 6 S. C. 74.

The latter instance arose in Hamilton r. Itogal Land Co., y R 24 
S. C 411 (C R. 1903). Plaintiff sued defendant, a co-tenant, for ob
struction of a common yard. Defendant denied plaintiff’s right to the 
yard Held, the plaintiff could call in his landlord in warranty to 
defend him against the pretentions of defendant.

6 Su pm, p. 90.
' (It. N. W . Tel. Co. r. Mont. Telegraph Co., supra
The extinction of a right of usufruct of an immoveable leased to a 

tenant, and notice by the reversioner that he intends to occupy the
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The necessity for giving notice of the disturbance 
must lx- emphasized, for not only will the tenant's failure 
to do so deprive him of all recourse against his landlord 
if the latter is prejudiced thereby, but it might com
promise the landlord’s rights, in which case the tenant 
will be held liable to him to the extent of his loss.1 * * 4

If the tenant is evicted of such a portion of the pre
mises, that without it he would not have leased them, 
he will be entitled to cancellation of the lease, as in the 
case of a total eviction.1 And, however small the por
tion of which he is deprived, the tenant will lx entitled 
to a proportional reduction of rent. *

The damages in case of eviction will, as the Code 
declares,1 lx due by the landlord according to circum
stances; which will require that if the landlord had pre
vious knowledge of the cause of the disturbance, or 
likewise the tenant, this must be taken into account in 
estimating the measure of damages, or as a ground for 
refusing them; or that, if the disturbance arose through 
a cause beyond the control of the landlord, such as a 
fortuitous event or an act in the nature thereof, or where 
the tenant has accepted the premises with all risks at
taching thereto, no damages will lx due by the land
lord. ‘ In other respects the indemnity will be regulated 
by the articles of the Code relating to damages result-’ 
ing from the inexécution of obligations in general, which 
would include the loss that the tenant has sustained

premises, do not afford grounds to the tenant to take an action of 
damages under article ibi8 C. Code against his landlord The dis- 
turbancc under that article must lx a material one, or at least an action 
in eviction must have been instituted to give rise to such an action. 
And see CkmrpeHtkr v. Varia<■ Hank, V- R. 21 S. C 296 (S. C. 1901 ) 
to same effect taction for résiliation of lease and damages 1

1 1 Guillouard 167; 25 Laurent 165; 4 Aubry et Rau, p, 480; 3 
Duvergier 323.

* 1 Guillouard 168; 3 Duvergier 321. Q
* lb.
4 Art. 1618, C. Code.
4 See 1 Guillouard 169 to 171, and Art. 16G0 C. Code.
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and thv profit of which he has been deprived,1 * * 4 * * 7 prov ided 
that the loss or profit is such as might have been fore ..ecu 
at the date of passing the lease, and the landlord has nut 
acted fraudulently. *

The acceptance of the premises by the tenant, with 
all risks attached thereto, will only dispense the landlord 
from the payment of damages in the event of the tenant’s 
eviction partial or total ; it will not entitle the landlord 
to demand the full rent. Nothing short of an express 
clause in the lease, whereby the tenant undertakes to 
pay the rent in the event of his eviction, will entitle 
the landlord to demand it upon the occurrence of that 
event.1

The pretention of a third party that he had acquired 
a right by prescription to cut hay on the leased property, 
which pretention was never brought to the Crown, 
landlord, by a legal proceeding or otherwise, and which 
was manifestly untenable as regards property of the 
Crown, would not constitute a trouble de droit under Art. 
1616 C. Code. *

A landlord is liable ill damages to his tenant where 
thieves, having broken into the adjoining house lielong- 
ing to the landlord, have destroyed a cistern and water 
pipes having connection with the tenant’s premises, 
thereby flooding them. Such an occurence is not a 
mere trespass under Art. 1616 C. Code, but is an act 
directly aflectiug the substance of the property leased 
and diminishing its enjoyment. *

Damages caused by neighbouring proprietor.
The landlord is obliged to warrant his tenant against 

disturbance in consequence, not only of a claim con-

1 Art. 1073 C. Code; and see Pothier, Louage, 92; Marcade, Art. 
1725 el eeq., 1 Troplong 277.

1 Art. 1074 C. Code.
1 1 Guillouard 169-170.
4 h'itijmtrick (Hon. C.) r. 1.a roll. e, Q. R. 25 S. C, 298 (C. R.

1903).
* Hrisker ». Larue, Q. R. 23 S.C. 447 (S. C. 1903).

7
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liming the right of property in the premises leased, 
hut also concerning any other right in and upon the thing 
leased.1 This provision of the law clearly includes 
the exercise by a neighbour of his right of mitoyennete 
or right of ownership in the party wall and of other 
servitudes. Therefore, where a party wall has liven 
demolished by a neighbour in the exercise of his right 
of mitoyennete, the tenant has recourse against the land
lord by way of reduction of rent or cancellation of the 
lease, according to the extent of the disturbance.: It 
has I wen held that this is the limit of the tenant's recourse, 
and that he cannot claim damages, the disturbance 
living in the nature of a fortuitous event so far as the 
landlord is concerned. ’ Hut the question is a contro
verted one in France,1 and in the case of (iauthier V. 
St. ( Inge1 our Court of Appeal decided that where the 
owner of property contiguous to the leased property 
builds a mitoyen wall, and ill doing so cuts off means 
of access to them, shuts off light openings, and by sink
ing foundations puts a strain on the frame-work of the 
building, opening cracks and fissures therein through 
which rain gets in, the landlord, who made no effort 
to protect his tenant (although duly protested by the 
latter), becomes liable to a reduction of rental propor
tionate to the loss of enjoyment of the tenant, and fur
ther to pay damages for deterioration of his goods. This 
was not laid down as a general rule to apply to all cases, 
but the proprietor, landlord, was held liable under the 
circumstances disclosed in the case. This case was

1 Art. 1618 C. Code.
> ttuudl r. Clay (C. K. 1894), Q. R 6 S. C. 62; Lanetat r. Hoick 

U K 18 S. C at p. 232. /'I'd r. Hum*. <J B. 1862, 12 L. C. It 35s 
6 I. C. J 211/.; Lyman r. /‘id, (j B. 18(12, 12 !.. C. K. 355 and 368; 
(1 !.. C. J. 214; overruling Drlierchin r. Joaenh, S. C. 185g, 3 L. C. J. 
22(1; and see Art 16(10 C Code; 1 Guillouard 183; l‘an«atau r. /'rimer, 
U K 4 S C. 333.

- It UK nil r. Clay, mi/iro ; Lanetat r. Haeck, Q- R., 38 S. C. 228 
(C. R. 1910).

• See Lanetat r. Haeek, Q. R. 38 S. C. at |i. 232 (C. R 1910).
» Q. R. 13 K. B. 264 (1906).
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not cited in the subsequent case of Lauetoi v. Buck.1 
The facts were exceptional in the case of Gauthier t\
St. Ou RC (supra).

Ill this case the Court said “the neighlsniring pro
prietor, who owned the property alongside of the pro
perty in question in this lease, lag.in the construction 
of a three story store, and in order to erect that store, 
it was necessary for him in the first place to take away 
a stairway that rail to the second storey of the leased 
property, outside of the building, from the street. The 
result of that was, that the indépendant access to the 
second storey of the property leased was taken away. 
Nut only did lie do that, but he took a strip of the land 
which had been leased in the lease to the respondent, 
and he also took part of the shed, which had lieen leased 
to tile respondent, and he blocked lip one of the win
dows that gave light to the second storey of the leased 
shop, lie did .ill this with the concurrence of the land
lord, the appellant in this case. These were admitted 
to lie not troubles de fait but troubles Je droit, because 
it is admitted that the neighlxiur had a right to do all 
these acts, and make these changes, and take the shed 
and this strip of land, and remove the staircase, and 
obstruct the light front this window. As these were 
all leased by the respondent in this case, there was un
doubtedly trouble de droit in depriving the lessee of these 
important rights, but that was not all; the neighliour 
proceeded to build a stronger mur mitoyen lietwecn his 
building and the new property, and he made a deep 
excavation and made it of unusual width. He went 
fifteen inches on to the leased property, and put in an 
unusually wide wall. He went fifteen inches with his 
wall, and the landlord—the appellant in this case— 
stood by and allowed that to go on. The result was 
that the foundation sank, and in sinking, it deranged 
all the framework of the house, and it caused cracks 
in the roof, and allowed the rain to come in, and during

1 6ujrra
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all this time, the appellant in this case, the proprietor stood 
by and did nothing to effectually protect his tenant 
against these damages and this injury to the enjoyment 
of his property. He was protested twice but tyok no 
effectual steps. What we do say is this; without laying 
down any general rule to apply in all cases, we say 
that these damages that were caused by the removal 
of the stairway, the blocking of the light, by raising 
a high wall, which went further to darken the leased 
premises, by building a foundation which, even through 
negligence,1 * * caused a sinking of the foundation, and 
the derangement of the framework of the building, 
and cracks in the roof which resulted in the rain coming 
in on the lessee’s goods -we say that these are dam
ages for which the proprietor is responsible under the 
circumstances disclosed in this case," Dealing with 
the question where the disturbance is caused by the 
neighbour’s business Baudry-Lacantineric says,s in effect, 
“ that it has often been decided that the tenant cannot 
demand damages8 for the landlord is not in fault, the 
disturbance being in the nature of a fortuitous event. 
This solution appears to us to be correct, but only where 
the landlord has done everything in his power to put 
an end to the disturbance.4 The solution is correct 
in any event if the landlord’s warranty arises in con
sequence of an act which the neighbour had a right to 
perform.5 *

It has been held that if the neighlxmring proprietor 
abuses his rights in demolishing the party wall, the tenant 
can recover damages from him by direct action, such

1 The italics are ours.
* N. Goo (Louage Vol. i.)
1 Citing Trib. Civ. seine 25 Juil. 1892, Droit 11 Nov., 1892; Trib. 

Civ. Lyon, 28 Juin 1895; Guillouard 1 , n. 176. But see Lyon 27 
Nov., 1896.

4 Citing Wahl, note, Sirey, 95-4-17.
6 Citing Trib. Civ. Lyon 27 Juin, 1895, Gaz. Pal. 95-2-386;

Trib. Civ. Lyon, 28 Juin, 1895.
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abuse constituting a disturbance by trespass.1 If the 
tenant sues the landlord, the latter has a recourse against 
the neighbouring proprietor, if the latter is in fault.2 
If, however, the proprietor performs his work with 
reasonable care, skill and speed, he will not tic liable 
in damages either to the landlord or the tenant, for he 
is acting in the use* of a right which the law has con
ferred upon him.3

It has been held that the demolition of a side wall 
of a house by a neighbour exercising his right of mi
toyenneté renders it uninhabitable, so that the lease 
will be cancelled in consequence thereof, even where 
there was an express stipulation therein, to the 
effect that the tenant obliges himself to permit 
all necessary repairs.4 * If, however, the house 
has not become uninhabitable, the tenant will lie en
titled to a diminution of rent provided he be deprived 
of a definite proportion of the premises during any time.6 
If repairs become necessary to the leased premises in 
consequence of the acts'of the adjoining proprietor in 
demolishing and rebuilding the mitoyen wall, the land
lord is bound to make such repairs within a resaonable 
time, but he will not be liable in damages for delay in 
making the same unless he has been put in default to 
do so.6

Where the demolition and reconstruction of a party 
wall is necessitated by its age and consequent deterio
ration, the case must be regulated by Art. 1(134 Civil

1 Hus si II v. Clay (C R. 1894), y R. 6 S C. 62; Maynaugh r. 
Angus, y. R., S. C., see Abbott’s Ry. Law, p. 184; Art. 1616 C. Code; 
1 Guillouard 181 ; Baudry-Lacantinerie 1., p. 257.

- Baudry-Lacantinerie 1., no. 610.
■' Lyman v. Peek, y. B. 1^62, 6 L. C. J. 214; 12 L. C. R. 368; 

1 Guillouard 181; Chausse v. Lamm, C. R 1881, 4 L. N. 331; Baudry- 
Lacantinerie 1 . ii" i 6

4 Jacotel v. Caul/, S. C. 1889, M. L. R 5 S. C. 60; Coleman v 
Haight, Supreme Ct. Louisiana, 14 La. Ann. 564.

f‘ Panneton v. Fraser (S. C. 1893), y. R. 4 S. C. 358; 1 Guillouard 
I Is

• Paumton r. Fraser (S. C. 1893). Q. R. 4 S. C. 356.
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Code, for the question is resolved into one of necessary 
repairs, which it is the duty of the tenant to submit 
to, under certain restrictions as to his rights.1

A proprietor can also cause a disturbance to his neigh
bour by acts other than those done by virtue of his right 
of mitoyenneté, and a distinction should be made between 
acts of trespass properly so called and those which are 
performed in pursuance of a legal right. For it is to 
be noted that the landlord's exemption from warranty 
under Art. 1616 Civil Code, in the event of mere trespass 
by a third party, is subsidiary to his principal obligation 
under Art. 1612 Civil Code to give peaceable enjoy
ment of the premises during the lease.2 For instance, 
where a proprietor, or his representative, piles rubbish 
against a party wall for a long period, thereby causing 
it to fall over on to his neightiour’s premises, and greatly 
disturbing such neighbour's tenant then occupying the 
premises, the latter has a direct action against the neigh
bouring proprietor, the damage being caused solely through 
the negligence and positive fault of a third party known 
to the plaintiff, and independently of any right of mi
toyenneté in the wall.3 Another kind of disturbance 
is where an adjoining proprietor causes a nuisance to 
his neighbour's tenant while exercising a legal right; 
such as the demolition of his house and the erection 
of a new one, which invariably causes considerable 
damage and annoyance by dust, etc., if the adjoining tenant 
be a storekeeper. The damage to the adjoining tenant 
in a like case, if moderate, arises from a cause which 
everyone must take into account when leasing a house 
in a town, and so long as the work is done in accordance 
with the conditions laid down by the local by-laws, 
according to local usage, and within a reasonable time, 
the tenant can receive no indemnity either from his

1 See supra, p. 61; 1 Guillouard 180.
2 1 Guillouard, p. 182.
3 Gallagher v. Allsopp, Q. B. 1858, 8 L. C. R. 156, 6 R. J. R. Q. 

183.
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landlord or the adjoining proprietor.1 Hut if the damage, 
although temporary, be of a serious and abusive nature, 
the tenant can look to his landlord to have the cause 
abated and for a reduction of rent, and to the third 
party for damages; provided he takes action at such 
time as to allow of the nuisance Ixing abated before 
serious damage is committed.2

If the disturbance of the tenant, by the act of an ad
joining proprietor, he of a continuing or permanent na
ture, and where it surpasses the usual inconveniences 
which neighbours must expect from each other, the tenant 
has an action against the latter to recover damages to 
the extent of his loss; he has also, independently of tIn
action against the adjoining proprietor, an action against 
his landlord in reduction of rent or cancellation of the 
lease, according to circumstances, but not in damages.8 
Art. if>if) Civil Code, which exempts the landlord from 
his usual obligation towards his tenant in the event 
of a mere trespass or voies de faits by third parties, was 
adopted from Pothier,f who instances as examples of 
such trespass; where neighl>ors pasture their herds on 
the estate leased without claiming any right therein; 
where thieves at night time rob grape vines thereon; 
or when evil disposed persons throw poison in the pond 
with the view to piosoning the fish therein. These 
instances show what Pothier intended by voies de faits.

1 Baiidry- Laçantinerie, Luuayi, Vol. 1. no. 606; 1 Guillouard 177; 
and scc Art. 406 C. Code.

A proprietor cannot demand the demolition of stables on an adjoin
ing lot, especially where his house has been built subsequently to the 
existent* • of the stables, provided they be kept in a proper manner, 
and that the inconveniences arising therefrom do not exceed the ordin
ary bounds of toleration imposed upon neighbouring proprietors. Forget 
/'. Lairnlure (S. C. 1X96), y. R. 9 S. C 98.

2 1 Guillouard 177, 178, 179; Caen, 2.sth Ifeb., 1885. lire, de 
('mu, 85, p. 119; see RtiHHm v. Clan <C. R. 1894), y. R. 6 S. C. (>2.

3 1 Guillouard 174 and 17f»; but see Baudry-Lacantineric 1. no. 
604; and see Pothier 81; and Art. 1660 C. Code. Considerable allow
ance must be made for local by-laws and usages which permit certain 
nuisances that would otherwise be unlawful, and for many other cir
cumstances, all relating to the law of nuisance which cannot be treated 
of at length in this work.

4 Vol. 4, no. 81.
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1. In General.

The landlord has, for the payment of his rent and other 
obligations of the lease,1 a privileged right upon the move- 
able effects which are found upon the property leased.2 
This privilege cannot be exercised by the landlord himself

1 Langlois v. Recque, C. Ct. 1882, 5 L. N. 156- Damages for not 
delivering over premises at expiration of lease.

It would seem that where a room in a factory has been leased, in 
eluding i>owcr and light, the privilege of the landlord does not exist 
for the price of furnishing such (tower and light. Thurston f. IItights,0 R lé s c I7J

Lease of premises for manufacturing brick, with right of tenant to 
use the clay thereon for that purpose. Held, this was not a sale of the 
clay, and the landlord's privilege could not be limited to the value of 
the mere use and occupation of the premises, but extended to the 
whole price of the lease which included the tenant's right to take out 
the clay necessary for his business. Cantin r. Morel, S. C 1885, 11 
Q. L. R. 210.

* Art. 1619 Civil Code.
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without the process of the Court,1 * 3 unless there is a 
stipulation in the lease allowing the landlord to seize the 
effects furnishing the premises, without judicial proceed
ings; and even this agreement would only affect the 
immediate parties thereto, and not a third party to 
whom the effects had been transferred in good faith.8 
Nevertheless, it is a greater privilege than that accorded 
to the ordinary privileged creditor, for the landlord 
may seize before judgment the moveable effects subject 
to his privilege, without alleging any special cause,8 
and if the effects have been removed from the premises 
without the landlord's consent, express or implied, he 
may follow them up and seize them within eight days 
after their removal. If the things consist of merchan
dise, they can be seized only while they continue to he 
the property of the tenant.4 However short may lx? 
the duration of a lease for instance where a theatre 
is leased for two performances, the property of the 
tenant brought into the premises for the purpose of his 
lease, will be subject to the landlord’s privilege.5 6

The giving of an l.O.V. by a tenant to his landlord 
for balance of rent, does not change the nature of the

1 (iagnoti r. Hayes, C Ct. 18/14, 15 I. C. R. 170; Leblanc r. White, 
Mag. Ct. 1H89, 13 1. N. 69; Farrcntiers Catholique* > St. Martin, 
y. R , 15 S. C. 30 (S. C. 1898); see William0 Mnf. Co. 1. Wiltock,
13 L N 143.

Fauteur r. Walter«, Mag. Ct. 1889, 12 L. N. 275.
3 Art. 1623 Civil Code, Art. 932 C. P.
Held, in Lachance r. Hay, y. K. 29 S. C 478 (S. C 1906) that the 

fact that the tenant is about to vacate the leased premises, taking 
with him the effects furnishing the premises leased, does not justify 
the landlord in having recourse to a saine-yogcric, especially where the 
tenant is leaving the premises by order of the authorities for keeping 
a house of prostitution.

Hut Hehl, that the landlord has a right to make a conservatory 
seizure of the moveables of his tenant who has publicly announced 
their sale, even though no rent be due at the time Carroll v. Filial!, 
11 Que. P. R. 217 See further as to this, pout pp. 107-108.
.4 Art. 1623 C. Code; Art. 953 C. P.; 4 Pothier, 265; 1 Pont /Vie. 

i.V.
6 Allanl r. Charlehoix, y R. 13 S. C. 317 (C. R. 1898).
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debt, and does not release the tenant's effects on the 
premises from the landlord's lien.1

Where a person has had his effects seized, he cannot 
as a means of avoiding the seizure, sell the seized goods 
with the house in which they are situated, and have the 
purchaser of the house lease it to him together with tin- 
seized go<xls. This would not confer upon the landlord a 
lien upon the seized goods superior to that of the creditor 
seizing.2

Nor can a landlord, acting in collusion with his tenant, 
by fraudulently and irregularly obtaining a judgment 
for rent due, succeed in ousting the rights of a creditor 
of the tenant who had previously seized the tenant's 
effects. *

The landlord's lien or privilege, it is to lx* noted, is 
a privilege created by law, and cannot be made a 
matter of contract.4

Articles 1619-1623 C. Code deal with the landlord’s 
privileged rights; Articles 1994, and 2005 also deal with 
the landlord's privilege. The former privilege is of the 
nature of a lien or right of pledge in the thing, and even 
of a right of retention, whereas the latter confers a right 
of preference over other creditors respecting the thing. 
The former is a jus in re, the latter a jus ad rent. The 
mere fact that effects are taken into the leased premises, 
whether the lease be authentic, or by private writing, 
verbal or implied, subjects them to the landlord's lien 
or privileged right, with certain exceptions to be noted 
hereafter, for the payment of his rent and other obliga
tions of the lease. * For instance, where a six-year 
lease for a stated price stipulates that upon insolvency

' Ibid.
2 l)ayt nais r. Honan, Q. R 17 S. C. 478. (S. C. I9'x>).
:| Ijttpointv v. The Original Salralnr ('a., Ltd. (J. R. 49 S. C. 243

(C R 1913)
* Payette r. Payette, Q. R. 44 S. C. at pp. 540, 541 (C. R. 1913). Art. 

19*3 C. C.
6 Sec Pare v. Warwick Pants Co., (J, R. 47 S. C. 60 (S. C. 1914).
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of the tenant the whole of the balance of the price of 
the lease shall become due and exigible, 1 the landlord 
may, although no rent be owing at the time, take a saisie 
gagerie attaching all the tenant’s moveable effects on 
the premises leased, on the ground of the tenant's in
solvency, and demanding the balance of the price of 
the lease. And if, some days after, and while the effects 
seized are in the hands of a judicial guardian, a winding- 
up order is made against the tenant, a joint stock com
pany, the liquidator in contesting the satsie-gageric 
cannot oppose Art. 2005 of the Civil Code to the land
lord's claim, in limitation thereof. This article has 
no application as between the landlord and his tenant; 
but only applies in the event of competition with cre
ditors of the tenant.2

Art. 952 of the Code of Procedure deals with attach
ment for rent. It mentions only rent “due” in virtue 
of the lease as being the object of the seizure, and not 
rent to become due. But the foundation of the privilege 
is to be found in the Civil Code, Arts. 1619-1623 which 
give the landlord a privileged right for the payment 
of his rent, and not in Art. 952 of the Code of Procedure 
which merely prescribes certain rules for putting th s 
privileged right into effect.3 Where the tenant's effects 
have been removed without the landlord’s consent, 
Article 953 C. P. allows of their attachment in recaption 
for amounts not yet due. But where a landlord's gage 
or privileged right is threatened where, for instance, 
the effects subject to the privilege are about to Ik- re
moved from the leased premises the landlord can seize 
them by saisie-gagerie conservatoire to preserve his gage even

1 This is also the effect of Art. 1092 C. Code Plante r. linhitnille, 
S C. 1878. 4 Q. I. R 22s; Hamilton r. Vabide, 7 L N. is. Pan r. 
Warwick Pants Co., (J R. 47 S. C. Go (S. C. 1914). But see per 
Doherty J. diss. in MacPherxon r. Symnndx, Q. R. 29 S C at p. 121. 
See further /tost Ch. vi., Termination of the Lease—Effect of insol
vency of tenant.

2 Pare v. Warwick Panin Co., supra.
3 Ibid, at p. 65. See further as to this Ch. vii., Actions between 

Landlord and Tenant.
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where no rent is due at the time.1 * * 4 If his security is not 
threatened he could seize the effects only for rent due.! 
In any event judgments for future rent will be declared 
tenante only, so that the effects seized can be sold only 
in the measure that future payments are unpaid at 
maturity. *

Art. 646 of the Code of Procedure, dealing with opposi
tions to the seizure of moveable property, after stating 
that the execution may be also opposed by any party 
who has a right of ownership or of pledge in the pro
perty seized, goes on to state that the landlord cannot, 
however, oppose the seizure and sale of the moveable 
property subject to his privilege; he can only exercise 
such privilege upon the proceeds of the sale. This 
Article is a direct recognition of the landlord’s lien on 
the effects furnishing the leased premises, but by ex
ception allows the effects to lie sold, subject to the land 
lord being colhx'ated by privilege for his special lien; 
upon the product of the sale. *

It is submitted that Art. 1994, clause 8, of the Civil 
Code, is drawn up so as to be capable of misinterpre
tation, for at first sight it would appear that the land
lord is not accorded any rank for his privilege in respect 
to claims arising from obligations of the lease other than 
the payment of rent. Art. 1994 provides that the land
lord shall rank eighth for his claim in accordance with 
Art. 2005. But Art. 2005 deals only with rent due

1 Du fa m r. Morris, Q. R. 2 S. C. 500; Mathieu v. Clifford, Q. R 
19 S. C. 410 tc. R. 1901). Carroll r. Elliott, 11 guv. P. R. 217. 
But see trachome r. Huy. ante p. 105, note 3. See further post p. 133. 
note I.

1 Caribou* v. McPherson, 1 Rev. dc Jur. 536. Vinette r. Panneton, 
M. L R 3 S. C. 318

:1 Simmons r. llracel, 13 Q. L. R. 263 ; Sansfacon r. Doucher, 6 Q. L R. 
384. Joseph r. Smith, S. C. 1880, 3 L. N. 113; Calutlul e. Cool, S. C 
1891, 21 R. L. 494; Williamson r. üepatie Q. R. 4 Q. B. 202.

4 thirl p. 66.
The court has 110 power to summarily dismiss, on motion, an opposi 

turn fur payment in which the insolvency of the debtor is alleged and an 
order is prayed for to call in the creditors, on the ground that the 
monies levied are insufficient to cover the plaintiffs privileged claim- 
or rent and costs of suit. Hull r McFadden, y. R 37 S. C. 430 
C. R. 1909).
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or to become due, and makes no mention of other obli
gations of the lease. This anomaly would ap|M-ar to 
have arisen through a loose redaction of the statute 49-50 
Vic., ch. 12. Originally Art. 1994, clause 8, read thus 
in regard to the landlord’s privilege: “The claim of 
the lessor,” which would clearly include a claim for 
liquidated damages as well as for rent. At that date 
Art. 2005 contained no provision for the case of insol
vency, and upon the repeal of the Insolvent Acts that 
article allowed the landlord an advantage over other 
creditors quite out of proportion to the necessities of 
the case. To 4ltcr this condition of affairs the statute 
49-50 Vic., ch. 12 (1886) was passed, amending Art. 
2005, and providing that, in the case of the insolvency 
of the tenant, the landlord’s privilege was to be reduced 
to much more reasonable proportions. And Art. 1994, 
clause 8, was made to accord with Art. 2005 by adding the 
words “in accordance with the provisions of Art. 2005 
C. Code. Article 2005 was still further amended by 61 
Vic., * |6

Seeing that there is no special legislation depriving 
a landlord of his privileged right under Art. 1619 C. Code 
for the payment of "other obligations of the lease," 
it is reasonable to conclude that he still ranks 
by privilege the same as formerly; and that Art. 
1994, clause 8, includes all that it did formerly, viz., 
the claim of the lessor, with the addition that, in respect 
to rent, reference must be made to Art. 2005 as amended. 
No doubt the use of the word "extends" in the first line 
of Art. 2005 indicates that the article merely relates to 
an extension of the privilege to rent to liecome due.

The landlord’s privilege, or right to rank on the pro
ceeds of sale of the tenant’s effects in competition with 
other creditors,1 is very extensive if the lease be a no
tarial one; in that case it extends to all rent that is due 
or to become due, with this proviso: that if the tenant, 
being a trader, becomes insolvent, and makes an aban-

1 See supra p. 106
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don meet in favor of his creditors, the landlord’s pri
vilege is restricted to twelve months rent due and the 
rent to become due during the current year if there 
remain more than four months to complete the year; 
if there remain less than four months to complete the 
year, to the twelve months rent due, and to the rent 
«if the current year and the whole of the following year. 
If the lease Ik* not in authentic form, the privilege can 
only be claimed for three overdue instalments and for 
the remainder of the current year.

The question of insolvency of the tenant and its effect 
will be dealt with in the Chapter on “Termination of 
the Lease.’’ sub title “Ivfleet of Insolvency of Tenant.1 '

2. What Effect* are Subject to the Privilege. 

In general C ommercial paper Liquor license.
In general the landlord has a privileged right upon 

the moveable ejjfects which are found upon the property 
leased.1

In the lease of lumses the privileged right includes 
the furniture and moveable effects of the tenant,2 and 
if the lease be of a store, shop or manufactory, the mer
chandise contained in it.8 But the merchandise can 
be seized only while it continues to be the property 
of the tenant.4 This latter provision is not restricted 
to daily sales of merchandise in detail. It applies to

1 Art. 1619 C. Code.
* As to what furniture the tenant is l>ound to keep on the premises, 

and what he may remove. See /*>#/, Chapter IV, "Obligations 
of the Tenant."

Set article 396 C. Code defining furniture, and article 397 defining 
tlu expressions "moveable property,” and "moveable things," the 
latter referring back to articles 383 «7 seq.

A court, not incorporated, of the Catholic Order of Foresters, a body 
ineor|M>rated under the laws of Illinois, is not owner of the moveables 
furnishing the hall where it holds its meetings; such moveables belong 
to the order itself ForrmtierH Catholiques t>. St. Marlin, (J R. is 
S C. 30 (S. C. 1898).

Art. 1620 C. Code.
4 Art. 1623 C. Code.
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any salt* which a merchant may make in the ordinary 
course of business ; and the sale cm bloc of a stock which 
has been damaged by a fire on the premises, is an or
dinary and usual transaction.1

In regard to the question whether promissory notes, 
and the like, are subject to the landlord's privilege, 
it is to be noted that by Art. i6ao C. Code, the landlord's 
privilege extends to the furniture and moveable effects 
of the tenant This is more extensive than the cor res 
ponding Art. of the Code Napoleon (2102) which limits 
the privilege to goods which “furnish” the premises. 
The Louisiana Code (Art. 2705) is similar to ours but 
omits the word “furniture,” and it has been there held 
that the landlord's privilege extends to promissory notes 
that are the property of the tenant, and found on the 
leased premises.2 It has also been there held that 
there was no good reason why the assets of a banker, 
so far as they arc susceptible of being pledged, should 
not lx- subjected to the same privilege as merchandise 
in a store.3 But we do not think our Courts would 
go so far as this, for Pothier says that such paper only 
represents the credit of which it is the evidence ; the credit 
itself is an incorporeal thing which cannot be said to be 
on the premises.4 And the same might Ik* said of in
surance policies. But jewelry and the like would be sub
ject to the privilege. ‘ As to books of account, etc., see 
post p. 128.

It has been held by the Court of Appeal in this Prov-

' Ligg*u v. I mm, u R ih S. C. 20! (C. R 1S99). U R 14S.C v/,
1 Sneer union of Stone v. ('reditort, Supreme Ct Louisiana, 3 1 

I,a. Ann. 311. In Matheu'H r. V reditort, 10 Louisiana Annual Reports, 
71H, it was held that the clause which confers the privilege is absolute 
and unambiguous, and the words ‘ moveable effects” were too com
prehensive to admit of doubt or discussion with reference to their 
application, and that the concluding clause of the article ap|>cars 
rather illustrative than restrictive in its character.

:1 Mol lints v. Creditor», 10 1, Ann. 718; see also Batin r. Segura, 
3 La. Ann. 718, as to difference between French Code and Louisiana 
Code, and favoring a wider interpretation than the former 

4 4 Louage, 251 ; and see Art. 39* C. Code.
* lb 248.
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incc in Poulin v. St. (iermam,1 that the proceeds of 
the sale of a tenant’s liquor license is not a moveable 
effect subject to the landlord’s privilege.

No matter how short the term of a lease may be — 
for instance, the lease of a theatre for two nights the 
landlord's privileged right or lien obtains over the 
moveable effects of the tenant brought on to the premises 
so leased. The exception of Art. 1G22 as to goods trans
iently or accidentally on the premises applies only to 
effects belonging to third persons.1

Moveable Effects of Third Persons.

The landlord's privileged right includes also moveable 
effects belonging to third persons, and being on the 
premises by their consent, expressed or implied, for 
sums which have become due by the tenant prior to the 
notification given to the landlord of the property rights 
of third persons or before the knowledge acquired by 
the landlord of such rights of third persons, but not if 
such effects be only transiently on the premises, as the 
baggage of a traveller in an inn, or articles sent to a 
workman to be repaired or to an auctioneer to l>e sold. 
The notification in due time to the landlord shall avail 
against a subsequent acquirer of the leased premises. * *

This article assumed its present form by virtue of 61 
Viet., c. 45 (15 Jan., 1898). The original article read 
as follows :—“It includes also moveable effects belong
ing to third persons, and being on the premises by their 
consent, express or implied, but not if such moveable

1 Q. R. il, K. B. 353 (1900); Paul v. Mondon, 13 Que. P. Rj 
185 (S. C. 1912).

* Allard v. Charlebois, Q. R. 15 S. C. 517 (C. R. 1898).
* Art. 1622 C. Code.
When the landlord has taken a naisie-gageru against his tenant for 

rent, and subsequently a third party, owner of the effects seized, causes 
them to be revindicated and a new guardian appointed, the landlord 
himself, and not only the first guardian, has a right to intervene in 
this latter cause and demand that the moveables seized be returned to 
him to satisfy his privileged claim. Somnblum v. Jnscnga, Q. R. 47 
S.C. in (S.C. 1914).
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effects lx- only transiently or accidently on the premises, 
as the baggage of a traveller in an inn, or articles sent 
to a workman to be repaired, or to an auctioneer to be
sold.' *

The amendment of 1898 to Art. 1622 was brought about 
by the conflicting jurisprudence decided thereunder 
before it was amended. Before the Code the law in 
the Province upon this question was that the landlord's 
privilege was based upon the presumption that the 
moveable effects found upon the leased premises are 
the property of the tenant, but that this privilege did 
not extend to those effects which the landlord knew 
not to belong to the tenant. Since the Code came 
into force, and before this Article was amended, the same 
principle was upheld in Sheridan t’. Trahan.1 2 and 
lieaudry r. La fleur,1 but in l’allier ts v. Carrier,* 
C lax ton V. Glover,k Leva lie r. Labelle, * Willis V. X avert,1 4 * * * 

and Shaw V. Messier,8 it was held to the contrary, 
that the landlord's lien was not affected by the fact 
that he had been notified, or that he knew* that the 
effects did not belong to his tenant.8 Art. 1622 as 
amended definitely deprives the landlord of his lien or 
privileged right upon effects in the house, shop 
or manufactory10 where he knows that they do not 
lielong to his tenant. But for sums which have become 
due 11 by the tenant prior to notification to or knowledge

1 East y v. La Fabrique de Montreal, 17 L. C. R. 418 (Q. B. 1867) 
cited in Cie. Pontbriand (Ltee.) e. Feeny, ÿ. R. 36 S. C. at p. 28 (S. C. 
Bruncau J. 1909).

* 5 L. N. 298 (S. C. 1882).
1 24 L. C. J. 150 (C. R. 1880).
4 Q. R. 6 S. C. 1 (S. C. 1894), confirmed in Review 30 June, 1894.
* u R 6 S. C. 227 (C. R. 1894).
• 16 L. C. J. 54 (S. C. 1871).
' Q. R. 12 S. C. 80.
I u R 3 s. C. 468 (8. C. 1894).
• Cie. Pontbriand v. Feeny, Q. R. 36 S. C. at p. 28-29 (S. C. 1909).
10 Art. 1620 C. Code.
II See Ouimet v. The Heirs Green, Q. R. 37 S. C. at pp. 140-141 

C. R. 1909).
8
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of the landlord the latter still preserves his privilege 
on the moveable effects of third persons, with the excep
tions stated in that Article.

Article 1622 C. Code is thus brought into conformity 
with Article 2102 Code Napoleon. Some difficulty 
must arise in construing the expression “or before the 
knowledge acquired by the lessor of such rights of third 
persons.” It must depend upon the facts of each case 
whether the landlord has acquired such knowledge. 1 * 3 
Troplong says :8 The moveables which notoriously do 
not belong to the tenant or of which the ownership by 
a third party has been notified to the landlord, are not 
subject to the landlord’s privilege”. (See further infra 
Proof of Notification). Where a landlord seizes and sells, 
in satisfaction of his privileged right, the effects of his 
tenant, and having bought them in at the judicial sale, 
re-sells them to a third party who leaves them on the 
leased premises in the well-grounded expectation that 
he can re-sell them to the landlord, the latter loses 
his privilege on the effects so sold for the rent which 
has become due since the sale. He could not, therefore, 
seize them in an action against his tenant, and the pur
chaser of the effects could intervene to contest the seizure 
and have it annulled.:t

Ibid—Subsequent acquirer of leased premises -Art. 1622 
C. Code.—Notification.

The last paragraph of Article 1622 C. Code which 
provides that “The notification in due time to the lessor 
shall avail against a subsequent acquirer of the leased 
premises’ ’ does not apply to the case where the landlord 
has mere knowledge that certain effects on the premises 
of his tenant belong to a third party.4

1 See l’ont Vol. 10 Art. 2102 no. 122 (Privilege* < f //g/tothegue*) 
Hyutt v. Herlihy, Q. R. 50 S. C. 163 (C. R. 1916).

* Louagr, 530.
3 Cie. Pontbriand r. Feeny, Q. R. 36 S. C. 25 (S. C. 1909).
4 Bolduc In re, Q. R. 19 S. C. 524 (S. C. 1901).
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Where a property changes hands, and the lease in force 
at the time when notice was given by a third party has 
expired, and a new proprietor leases the property, and 
the same tenant remains in possession, the new proprietor, 
being wholly ignorant of the existence of any such notice, 
the privilege of the new proprietor is not affected, and a 
new notice must be given. 1

Ibid—W hat constitutes sufficient notification—Specifying 
what effects belong to third person.

In order to benefit by the provisions of Art. 1622 
C. Code a third person, owner of goods found on the leased 
premises, must, in notifying the landlord, specify what 
is his property; it is not sufficient that lie inform the land
lord that the greater part of the effects on the leased 
premises belong to him.2 3 But where the landlord in 
such a case issues a conservatory attachment for rent 
against the effects on the leased premises (no rent being 
then due) by reason that the third person has com
menced to remove indiscriminately all the effects fur
nishing the leased premises, an intervention by such 
third person demanding the annulment of the seizure, 
and enumerating those effects which belong to him, 
constitutes a sufficient notification to the landlord. 
But in such a case the intervenant is liable for 
the costs incurred by the landlord in making his sei
zure, and if such costs are not tendered with his inter
vention he will be condemned to costs of the contesta
tion of his intervention. ”

Who are third parties—Notice by married woman.

A wife separated as to property is a third party

1 Harbour Commissioners of Montreal v. Mathurin, y. K. 49 S. C.

1 Mathieu r. Clifford, y. R. 19 S. C. 410 (C. R. 1901); Gosselin v. 
Morin, Q. R. 38 S. C. 385 (C. R 1910). And see Royal Trust Co. v. 
Keating, y. R. 48 S. C. 516 (S. C. 1915).

3 Mathieu v. Clifford, supra; and see Gosselin v. Morin, Q. R. 
38 S. C. 38s (C. R. 19m).
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toward her husband. She can properly give to a landlord 
the notice mentioned in Art. 1622 C. Code, where she 
is the owner of the effects which garnish a house rented 
by her husband and occupied by both. Hut the follow
ing notice given by the husband, without it being es
tablished that the writing was to the knowledge of the 
wife, or at her request, or under her directions was held 
insufficient: “According to our conversation this morn
ing, I thought I would give you in writing the reasons
why I wish the lease of No. 85 -----— ---- changed
to Mrs. K.'s name. By marriage contract Mrs. K. 
owns everything in the house amounting to between 
four and five thousand dollars worth of property 
and pictures, and therefore is more responsible than 
I am."1 Where the wife is not a party to the lease 
she is not bound by any of the terms or conditions 
thereof, consequently, where in the lease by the hus
band he declares that he is the sole and absolute owner 
and proprietor of all goods and effects garnishing the 
leased premises, and that the same are subject to the pri 
vilege of the landlord, this would not interfere with the 
effectiveness of her notification to the landlord that she 
was the proprietor of all the effects furnishing the house 
rented by her husband.2

Proof of Notification to Landlord and of Knowledge Ac
quired by Landlord.

The Courts are at variance regarding the manner 
in which the notification to the landlord by the third per 
son, owner of the effects on the leased premises, should 
be made under Art. 1622 C. Code. In Ouimet V. The 
Heirs Greene & Willis intervenant,3 decided by the 
Court of Review in 1909, Willis the intervenant claimed 
that he sent one of his employees to verbally notify the

1 Royal Trust Co. v. Keating, Q. R. 48 S. C. 516 (S. C. 1915)* *
* /but, p. 517.
* U- R- 37 S. C. 136 (C. R. 1909)-
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landlord that the piano in question upon the leased 
premises t>elonged to him and not the tenant. He 
also claimed to have sent a bailiff to serve a notice to 
the same effect upon the landlord, the bailiff duly making 
his return. Both of these facts were denied by the land
lord, and the question arose whether proof of them could 
be made. In the bailiff's return it appeared that the 
notice had been served, not at No. 1219 St. Denis street, 
the domicile of the landlord, but at No. 1229, and that 
subsequently by means of an alteration the number 
1219 had been substituted and put in place of No. 1229. 
The trial judge held that the notification spoken of in 
the article is simply a fact, proof of which could be made 
by any evidence, not only by obtaining a written 
acknowledgment, signed by the landlord, but by testi
monial proof and even by presumption and held that the 
intervenants had proved the allegations of their inter
vention, and dismissed the objections to the proof made by 
the landlord plaintiff. This judgment was confirmed by 
the Court of Review.1 2 Pagnuelo J. dissented, and held 
that as Article 1622 C. Code did not specify the nature 
of notice to be given, the rules of the common law should 
govern, and that there was not commencement of proof 
in writing in this case sufficient to let in testimonial proof. 
The dissenting judge also held that the third person 
giving the notification should make proof of his title, 
but admitted that the jurisprudence in France upon 
this question was divided.1 In 1913 it was decided 
in Archambault V. Gerard3 that service of a written notice 
informing a landlord that the piano in the tenant's pre
mises is the property of a third person and is not subject 
to his privilege as landlord, may be proved by parol

1 Dunlop and Demers J.J.
2 ti- R- 37 S. C. at p. 137, citing Laurent. XXIX. no. 420.

1 Q. R. 46 S. C. 346 (S. C. 1913); and see Montpetil r. BeUemnrt, 
10 Uue P. R. 340. field notice by registered letter sufficient. The 
post office books are official and form a commencement of proof by 
writing which enables the sender of a registered letter to prove its 
contents by parol evidence.
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evidence. But in Duperrault Pause' the Superior 
Court, Roliidoux J, decided that a bailiff has not quality 
to serve a landlord with the notice given by a third per
son under Art. 1621 C. Code, hence no proof of service 
was made, and so held by l’agnuelo J. dissenting 
in the Ouimet Case. In 1910 the Court of Review 
would appear to have decided in 1,'osselin t\ Monti,5 
affirming the judgment of the Superior Court, (Tellier 
J. dissenting), contrary to the Ouimel Case (supra), 
that the notification must be in writing, but agreeing 
that the " knowledge acquired" by the landlord could 
be proved by parol evidence. In any event, lioth noti
fication and "knowledge acquired", it was held, must 
be based upon effects which are determinate.1 * * The 
judgment in the (,'ossclm ( ase was based upon the opin
ions of DcLorimicr and Charbonncau J J, Charbon- 
neau J., while agreeing generally with the formal judg
ment rendered by the Court, (not set out in the report) 
stated, at p. 386, that "without examining the thorny 
question as to whether notification of a title or right 
or knowledge of the same could Ik- proved by parol tes
timony, I base my opinion upon the insufficiency of the 
notice, even supposing the notice was legally proved."4 
It is submitted that the judgment in the Ouimel Case 
is more in conformity with the spirit of Article 1622 
as defined, supra at p. 113.

Effects transiently or accidentally on the premises hoods 
on the premises by the consent of a third person 
expressed or implied.

“ Effects" which are "only transiently or accidentally 
on the premises, as the baggage of a traveller in an inn, 
or articles sent to a workman to be repaired or to an 
auctioneer to lie sold", are not subject to the landlord’s

1 ti- R 25, S. C. 401 (S. C. 1904).
= y R 3» S. C. 385 (C. R. 1910).
* Iln<l, and Mathieu v. t’lijforil, Q. R. 19 S. C. 410 (C. R. 1901).
< Ibid. p. 386.
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privilege under Art. 1622 C. Code. This enu
meration of effects not subject to seizure by the 
landlord is only illustrative and not limitative.1 Fur
ther, in order that the landlord’s privileged right shall 
take effect upon the goods of third persons, such goods 
must l:e on the leased premises by their consent expressed 
or implied.

C. purchased an agricultural implement from G., a 
dealer in such things, with the understanding that it 
should be removed without delay. Shortly after the 
sale, C. went for jt, but in consequence of snow having 
fallen and ice formed about the instrument, it was 
feared it might In* injured by cutting it out, and it was 
allowed to remain until spring, some months when 
it was seized for rent due by G. The Court held that, 
under the circumstances, it was transiently and acci
dently on the premises, and not subject to the land
lord's privilege.8

The landlord's privilege does not extend to a piano 
stored with the tenant, a piano dealer, by a third party.1 * * 
Nor does the privilege extend to a piano temporarily 
placed in a concert r<x>m for an evening concert;4 * * nor 
goods temporarily deposited in that part of a store leased 
as a bonded warehouse, *' or goods temporarily stored 
in an ordinary warehouse;” nor deals manufactured 
for saw-logs and sent to a mill to be sawn;7 nor to horses 
stabled at an hotel by a horse dealer;8 nor the effects 
of boarders boarding with the tenant, provided, at the

1 Inland v. Henry, Q. It. 1876, 20 L. C. J. 327.
- Medrney Hingras, S. C. 1877, 3 y. L. R. 196. Reversed in

Review on points of procedure, 4 y. L. R 203.
' Inland v. Henry, y. R. 1876, 20 L. C J. 327
4 Haim v. Mayor of Montreal, 1859, 3 L. C. J. 122; If mini r 

Hogan, S. C. 1834, 4 L. C. R 414.
b Lastly v. Fabrique of Montreal, y. B. 1867, 17 L. C. R. 418, 

12 L. C J 11
n Henan7 v. Hood, y. B. 1868, 12 L. C. J. 197.
7 Price r. Hall, Q. B. 1876, 2 Q. L. R. 88, 10 R. L. 120.
* Del arch to r. Lesage, S. C. 1879, 2 L. N. 251.
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moment of moving in, they notified the landlord that the 
effects belonged to them and not the tenant,1 and provided 
also that they do not furnish their own apartments, 
for in that case they would be considered as sub-tenants, 
and subject to the law applicable to them.2 *

But horses and vehicles on the premises leased, which 
were continuously in the possession of the husband of 
the tenant, though they were used by him in travelling 
most of the time, are subject to the privilege;1 also a 
cart voluntarily left in the possession of a tenant by 
a third party during several months, provided that the 
landlord had no knowledge that the tenant was not 
the proprietor of the cart;4 also effects loaned to a tenant 
for several months in the expectation that he would 
buy them;5 or left with him on promise of sale, or sale 
with suspensive condition, the proposed vendor retain
ing the property in the goods ;6 also goods stored for 
deposit and sale on a wharf;7 also moveables seized and 
sold by authority of justice at the instance of the landlord, 
and left by the purchaser in the house where they are so 
seized and sold.8 It is otherwise where the privilege 
sought to be exercised over said goods relates to rent

1 Brune.au v. Berthiaunu, Mag. Ct. 1890, 13 I,. N. 322; Clarke v. 
Slate, S. C. 1892, y. R. 2 S. C. 433; Foisy v. Houghton, y. R. 12 S. C. 521 
(S. C. 1897).

2 A1 nu tug v. Cassidy, S. C. 1888, iG R. L. at p. 439 See infra 
pp. 211-212 as to subletting part of the premises and keeping boarders.

* Thomas v. Coombe, C. R. 1883, 7 L. N. 77.
4 ImAyi l.n'liw, 1 k 1 Mo, 14 l. 1' .1 iv'
1 McKercher v. Vervain, y. R. 12 S. C. 336 (S. C. 1897).
6 Hyatt v. Herlihy, Q R. 50 S. C. 163 (C. R. 1916). A person who 

leaves with a tenant objects on trial, or with promise of sale, with 
suspensive condition, reserving his right of property in such object, 
is not a vendor who can exercise an action in resolution or in revendica
tion under Arts. 1543, 1998 C. C. (Ibid.)

1 Jones v. Atulerson, y. B. 1852, 2 L. C. R. 154; Jones v. Lemesu- 
rier, Q. B. 1840, 2 R. de L. 317. Goods of a third ix*rson in a leased 
store consigned to be sold at a fixed price are liable for rent. (Goodrich 
v. Budley, 35 Louisiana Annual 525).

8 Leveille v. Labelle. S. C. 1871, 16 L. C. J 54- Moveables seized 
and sold by authority of justice, and left in the house where they are 
so seized and sold, will, nevertheless, remain liable for the rent due to 
the landlord of the house. Leveille v. Labelle, S. C. 1871, 16 L. C. J. 54.
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which became due before the judicial sale. 1 * * The land 
lord’s privilege for rent due before the date of the sale is 
converted into a privilege upon the proceeds of the goods 
sold, and they could not be sold twice for the same debt.8 * * * *

If the landlord expressly renounces his right to seize 
the property of a third party on the premises leased by 
him, this renunciation is for the protection of the third 
party, and could not be made use of by the tenant for 
his advantage.3

Landlord's Privilege upon Effects of under-tenant.
The landlord’s lien or privileged right includes also 

the effects of the under-tenant, but only in so far as he 
is indebted to the principal tenant,4 * which means that 
the under-tenant’s effects are liable to the landlord's 
privilege for the amount due and to become due for the 
whole term of the undertenant’s lease, less what he may 
already have paid thereon.6 * Rut as long as the lease is 
maintained and the landlord’s security is not threatened, 
he can seize the under-tenant’s effects only for the rent 
past due by him and not for rent to become due.14 Where
by the lease the principal tenant is forbidden to sublet, 
an under-tenant is toward the proprietor in the position 
of a third person whose effects have been deposited on 
the property leased with his consent, and consequently 
his effects will be liable for the whole rent of the original

1 Yineberg t\ Harton, S. C. 1S95, Q. R. 7 S. C. 448.
* /but.

Corse v. Hudson, C. R. 1880, 3 L. N. 78; 2 L. N. 260.
4 Art. 1621, 1639 C. Code.
I Y imite v. Panneton, C. R. 1889, M. L. R , 5 S. C. 318, 324.

Art 162 Custom of Paris says: "S'il y a des sous-locatifs, peuvent
être pris leurs biens pour le dit loyer et charges du bail; et
néanmoins leur seront rendus en payant le loyer |»our leur occupation.”

II Y imite v. Panneton, supra; Sanarens v. True, 22 Louisiana Annual
182; Art. 1639 C. C.

The French version of Art. 1639 reads: " Le sous-locataire n'est
tenu envers le locateur principal que jusqu’à concurrence du prix de
la|sous-location dont il peut etre débiteur au moment de la saisie."
etc.
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tenant and for other obligations of the lease ;1 excepting 
those goods which, by the Code of Procedure, Arts. 598, 
.599, are made exempt from seizure.2 * The same rule 
applies where the tenant is allowed to sublet, but sublets 
to a person for purposes of prostitution. In such a case 
the sub-tenant is in the position of a mere third person 
whose effects are on the leased premises with his consent, 
and his effects will be liable to the landlord's lien for the 
rent and damages for inexecution of the obligations of 
the principal tenant.8

If the landlord has the lease of the principal tenant 
cancelled, because the latter has sublet without his 
consent and against the prohibition in the lease, the land
lord can still retain and exercise his privilege upon the 
effects of the under-tenant, the principal tenant having 
left the premises with his effects, and can have the attach
ment declared g<x>d (tenante) for rent to become due 
until the expiration of the period of the lease.4 But 
if the landlord, in such case, should choose not to ex
ercise his right to have the lease cancelled, he would not 
have the right to sue out an attachment for rent not 
due, where sufficient effects belonging to the principal

1 Arnohli r. (1 rimant, C. Ct. 1874, s R. L. 748; Smith r Leeloin. 
S. C. 1X79; Soeur* In t'harite, etc., r. Yuite, (J. IV 1873, 20 !.. C J 
329; Iawi/hton r. Xcshitt, C. Ct 1863. 13 L. C K 363; Hoyer 1 Xtrlnr, 
S. C. 1877, 21 1. C. J. 160. Confirmed in Review, 22 I. C. J. 104; 
contra Horry r. Hoieker, S. C. 1889, 14 R. !.. 289, hut for rent to 
Income due the attachment will he declared "tenante” only. 
('atutlal r. Cool, S C. 1891, 21 R !.. 494.

The goods of a third person contained in the leased house by his 
consent, under an agreement with the lessee, that no rent or other 
consideration was to In- paid for the occupancy, arc not the goods 
of an "under tenant” and are affected hy the landlord’s privilege 
(University Publishing Co. r. Piffet, 34 Louisiana Annual f>o2); hut 
it was held hy Pothier that where such ix-rsons occupy a definite por
tion of the house free of rent, the furniture, etc., will he held liable for 
the principal tenant's rent in proportion to the part of the house occu
pied hy them (4 Pothier 236).

* See infra, p. 123
1 Mont marquette r. Herman, Q. R. 29 S. C. 193.
4 Catudal r. Cool, S. C. 1891, 21 R. I,. 494.
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11 liant and under-tenant arc left on the premise# to 
guarantee the rent. 1

The sub-tenant cannot set up payments made in 
advance to the principal tenant, unless made by virtue of 
a stipulation in the lease, or in accordance with the usage 
of the place.8

It would appear that Arts. 1621, 1639 Civil Code, 
which limit the liability of the under-tenant's effects 
for the landlord's privilege to the amount in which In
is indebted to the principal tenant, are not applicable 
to the case where the principal tenant wholly assigns 
his lease to a sub-tenant for a less rent than he himself 
agreed to pay. I11 this case the sub tenant's effects 
would be liable for the whole of the rent due and to 
l>ecome due equally as if he were the principal tenant.3

But where, with the consent of the landlord, a new 
tenant is substituted for his former tenant, and the new 
tenant, with the knowledge and acquiescence of the land
lord purchases the effects' of the former tenant which 
furnish the leased premises, the landlord, after eight 
days from the taking possession by the new tenant, 
loses his privilege on such effects for arrears of rent due 
by the former tenant, even though such effects have 
never been displaced, for the new tenant is in the posi 
lion of a third person in g<K>d faith.4

Exemptions from seizure.

Certain effects of householders are rendered absolutely 
exempt from seizure whether for the claim of the land-

1 Vinette v. Panneton, S. C. 1889, M. L. R . 1 S. C 318
The goods of a sub-lessee, on the leased premises, are only liable to 

seizure for rent past due. Sanarens v. True, 22 La. Ann. 182, C Code 
Louisiana, Art. 2676.

2 Art. 1639 C. Code; Wilson v. Pariscau, S. C. 1856, 6 L. C. R.
IfS

1 Wilson v. Pariscau, S. C. 1856, 6 L C. R 196; lximpson v. 
.Xesbitt, C. Ct. 1863. 13 L. C. R. 365. Both decided under Art. 162 
Custom of Paris. See Ferriere, Coutume de Paris, vol. 2, p. 1063,

* Banque du Peuple r. Marquis, Q. R. 12 S. C. 378.
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lord 1 * or for any other claims, privileged or otherwise, 5 
with the exception hereafter stated.

By article 598 of the Code of Procedure the debtor 
may select and withdraw from seizure:

1. The bed, bedding and bedsteads in use by him 
and his family.

2. The ordinary and necessary wearing apparel of 
himself and his family.

j. Two stoves and their pipes, one pair of andirons, 
one pot hexik and its accessories, one pair ol tongs 
and one shovel.

4. All the cooking utensils, knives, forks, spoons and 
crockery in use by the family, two tables, two cup- 
1 xierds or dressers, tine lamp, one mirror, one wash 
ing stand with its toilet accessories, two trunks 
or valises, the carpets or matting covering tin- 
floors, one clock, one sofa, twelve chairs, provided 
that the valve of such effects does not exceed the sum 
of fifty dollars.

$. All spinning wheels and weaving looms intended 
for domestic use, one axe, one saw, one gun, six traps, 
such fishing nets, lines and seines as are in common 
use, one tub, one washing machine, one wringer, 
one sewing machine, two pails, three flat irons, 
one blacking brush, one scrubbing brush, one broom.

<1. Fifty volumes of hooks and all drawings and paint
ings executed by the debtor or the members of his 
family for their use.

7. Fuel and food sufficient for the debtor and his family 
for three months.

8. One span of plough horses or a yoke of oxen, one 
horse, one summer vehicle and one winter vehicle, 
and the harness used by a carter or driver for earn 
ing his livelihood; one cow, two pigs, four sheep, 
the wool from such sheep, the cloth manufactured 
from such wool, and the hay and other fodder in-

1 Michon r. Yen tie, C. R. 1886, M. L. R. 2 S. C. 367.
• Arts. 598, 599, C. P.
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tended for feeding the said animals; and moreover, 
the following agricultural tools and implements: 
one plough, one harrow, one working sleigh, one 
tumbril, one haycart with its wheels, and all har
ness necessary and intended for farming purposes.

9. Books relating to the profession, art or trade of the 
debtor, to the value of two hundred dollars;

10. Tools and implements or other chattels ordinarily 
used in his profession, art or trade to the value 
of two hundred dollars.1

11. Bees to the extent of fifteen hives.
12. The things mentioned in Articles 1743 to 1748 

of the Revised Statutes and their amendments.
Nevertheless, the things and effects mentioned in 

paragraphs 4, 5, 6, 7, 8, 9 and 10 are not exempt from 
seizure and sale when the suit is to recover the price 
of their purchase, or when they have been given in pawn.2

The law requires that the debtor must make his choice 
at the time of seizure, of those effects enumerated above 
(as, for instance, tools of trade up to the value of S200) 
for which he claims exemption up to the stated limit.3 
But the bailiff must also offer to the person whose effects 
arc seized his choice in this respect.4

The following moveable effects arc exempt from seizure.1
2. Family portraits.
3. Objects given or bequeathed upon the condition 

of their being exempt from seizure,
5. All vessels, boats, and other fishing craft, tackle, 

nets, seines, lines or other fishing apparatus, 
and provisions belonging to any fisherman, and

1 A pastry oven is an implement of a confectioner's trade, and 
therefore exempt from seizure. Roy v. Lefebvre, S. C. 1894, ü R 6 
S. C. 485. A "Goodyear” machine valued under $200, used by the 
tenant of a room for earning his living is exempt under this paragraph. 
Thurston v. Hughes, y. R. 16 S. C. 472.

1 Art. 598 C. P.
* Ross v. Lemieux, S. C. 1886, M. L. R., 2 S. C. 272.
4 Lanihier v. Thouin, C. Ct. 1892, U- R- 2 S. C. 157.
6 Art. 599 C. P.
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necessary for his subsistence and that of his family 
or for his fishing operations, such effects, however, 
may Ik seized and sold for their purchase price, but 
not between the first day of May and the first 
day of NovemlxT.

There is a condition under which the tenant may 
lose his right to avail himself of the exemption from 
seizure provided for under Articles 598 anil S99 para
graph 1. For instance, under Article 1089 C. P. relating 
to certain prixx-cdings between landlord and tenant, 
it is provided that

"Whenever any rent is due by a lessee and is not 
paid when due the proprietor or lessor may notify the 
lessee in writing, to quit the premises leased within a 
delay which shall not lx- less than three clear days; and 
if he quits within the said delay the rent due is remitted 
him.

"If the lessee refuses or neglects to comply with the 
said notice within the specified delay, the lessor may, 
by suit txfore a competent court, have all the moveables, 
garnishing the leased premises, and which have not been 
removed within the specified delay attached, and have 
them sold in the ordinary manner, without the said 
lessee having any right to avail himself of the exemption 
from seizure provided for under Articles 598 and 599, 
paragraph 2.”

"The lessor need not avail himself of the benefit of 
this Article, and in that case he retains all his rights 
and recourse as though this Article did not exist.”

The question has arisen as to whether the right to 
select and withdraw from seizure the effects detailed in 
Art. 598 C. P. can be exercised by others than the debtor. 
That Article says:—"The debtor may select and with
draw from seizure." It has been held by Davidson J. 
in Hamilton r. Dwyer,1 that the effects of a person who 
was occupying the premises virtually as an under-tenant,

1 0- K. 16 S. C. 469 (1899), citing Relanger v. Roy ,&. C. 1879, 2 
L N 378
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but who, in view of a prohibition to sublet, and the fact 
that the landlord did not know of his occupancy, wa> 
merely a third party, could not select and withdraw 
from the seizure of his effects by the landlord those 
effects which can be selected and withdrawn by a debtor 
whose goods are seized, and which, up to the value of 
$200, are used by him in earning his livelihood. And it 
was so held in Martel V, Pcs roches. 1 Hut in liattison v. 
Potvin,2 Rochon J held that the landlord's privilege does 
not extend to effects exempt from seizure found on the 
leased premises and which belong to a third party ; 
that the law does not distinguish between the persons 
who can demand the withdrawal from seizure of effects 
which are declared exempt, and the owner can demand 
their withdrawal, instead of the tenant. Hut this was 
a different case to the foregoing, for the opposant was 
the tenant's creditor for the goods un 1er seizure, an 1 in 
demanding that the effects which he had sold to the 
tenant, up to the value of’ S200, be withdrawn from 
seizure, as being used by the tenant in earning his liveli 
hood, he was merely exercising the right of his creditor 
under Art. 1031 C. Code.

Under the former Code of Procedure, the position was 
somewhat different, for Art. 873 of that Code relating to 
attachment for rent, as amended by Art. 5973 R. S. (J., 
enacted that : “the moveables and effects mentioned in 
Article 556 must tie substracted from the sale." This 
provision was omitted in the corresponding Articles of 
the present Code of Procedure (952-955). Under the 
former Code of Procedure as thus amended, it was 
held that the privilege granted by Art. 873 of subtract
ing from sale the effects mentioned in Art. 556, could be 
exercised by a third person who is the owner of any effects 
on the leased premises, which, had they belonged to the 
tenant could have been withdrawn by him.3

* Q R 27 S. C. 165 (1905).
* llcrron r. Brunette, S. C. 1894, y K 6 S. C 318, Brophu v. Fite),

y R. 7 s. C. 173 (C R 1895).
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Unless the judgment debtor consents, the sale of the 
effects seized must not proceed beyond the amount 
necessary to pay the debt in principal, interest and costs; 
to this end the judgment debtor has a right to determine 
the order in which the effects are to lx* put up for sale.1 
It is doubtful whether a third party can exercise this 
right.2

As to the renunciation by the tenant of the exemptions 
declared in his favor the decisions are conflicting, 3 but 
the better opinion seems to be that such a renunciation 
would be immoral and against public order, and therefore 
void, only where it relates to those articles of which, from 
motives of humanity, it would lx conscienceless to de
prive the debtor; such as bedding, ordinary wearing 
apparel, and food for the family.4 * The renunciation 
by the tenant will be maintained where it is a question 
of a lease of an office, and the effects seized are the re
latively luxurious furnishings of an office.6 But it is 
to be noted that even Article 1089 C. P. deprives the tenant 
of the right to avail himself of the exemptions from 
seizure provided by Arts. 598 and 599 paragraph 2 where 
rent is overdue and the landlord, availing himself of the 
short delay for expulsion and compensating advantage 
to the tenant provided by Art. 1089 C. P., the tenant 
refuses or neglects to comply with the landlord’s notice 
to vacate within the specified delay.

Books of account, titles of debt, and other papers in 
the possession of the debtor, saving the exceptions men
tioned in Article 641, are exempt from seizure.6 The 
exceptions mentioned in Art. 641 C. P., are debentures, 
promissory notes, whether negotiable or not, shares in

1 Art. 664 C. P.
2 Molette v. Patcnaude, S. C. 1895, 2 Rev. dc Jur. 1 affirmative; 

contra Langhoff v. Boyer, Q. R. 9 S. C. 216 (S. C. 1895).
3 Brodeur v. Rogers, C. Ct. 1885, 30 L. C. J. 2; RobitaiUe v. Boldue, 

C. Ct. 1878, 4 U L. R. 179.
4 New York Life Inn. Co. v. Garceau, Q. R. 16 S. C. 247 (S. C. 1899).
• New York Life Ins. Co. v. Garceau, supra.
4 Art. 599 (u) C. P.
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corporations and other instruments, payable to order or 
to bearer, bank-notes included. These may be seized 
like all other moveable effects belonging to the debtor.1

j. Removal of Effects from tiie Leased Premises; 
Right of Landlord to follow them. (Saisie
(idécrie par droit de suite).

The landlord may follow and seize in recaption, 
even for amounts not yet due, the moveable effects 
which were in the house or premises leased (except mer
chandise when sold),2 3 when they have been removed 
without his consent; but he must do su within eight days 
after their removal. The attachment in recaption must 
lie served upon the new landlord, who must also be 
summoned to show cause against its execution. *

In regard to rent to become due, the landlord, 
unless he demand the résiliation of the lease, or unless 
the tenant loses the benefit.of the term by reason of 
his insolvency or the conditions of the lease,4 * cannot 
realize a money payment in advance by having the 
goods seized in recaption sold at bailiff's sale; the court 
will pronounce judgment condemning the defendant 
to pay without delay the rent due, and that to become 
due must be paid at the proper periods; and the attach
ment in recaption will be declared tenante until the judg
ment is declared entirely satisfied.6

1 Art 641 C. P.
2 Article 1623 C. Cotie is not restricted to daily sales of mer

chandise in detail, hut includes the suie ru Nor of goods which have 
been damaged by lire Liggett v. I'mim, y. R. 18 S. C. 201.

3 Art. 953 C. P.; Art. 1623 C. Code.
4 Sec Pare v. Warwick Paula Co., y. R. 47 S. C. 60.
s Simmons r. (Iravcl, C. Ct. ((Jue.), 13 y. L. R. 263; Sana/aeon r. 

Boucher, C. Ct. 1H86, f> y. 1,. R 384; Josr/th v. Smith, S. C. 1880, 3 
L. N. 115; Cat mini r. Cool, S. C. 1891, 21 R. !.. 494.

The lessor of premises leased for a special business, who brings suit 
with attachment in recaption for rent due and to rescind the lease, has 
a further right to recover by the same action the damages arising from 
the likelihood of the premises remaining unoccupied for a length of 
time, Dament r. Monthriant, y. R. 31 S. C. 54 (S. C. 1907). See 
further Ch. vi., post.

V
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h bee bee» held the! the landlord's right to i dlow 
by saisie-gagerie par droit de suite the effects which have 
been removed from his leased premises is absolutely 
extinguished after the expiration of the eighth day from 
their removal, even if they have been fraudulently given 
in pledge to a third party bv the tenant, and even as 
against the tenant.1

But in a comparatively recent case2 the Court of 
Review held that the words occurring in Article 1623 
Civil Code "within eight days after they are taken away" 
must not be construed too strictly, and held that where 
effects furnishing the leased premises have been secretly 
and fraudulently removed by a third party, the delay 
for seizing such effects by attachment in recaption runs 
only from the date the landlord is informed of their 
removal. But when he is informed of their removal 
he must, to retain his privilege, seize in recaption the 
effects so removed within eight days ; after that delay 
he will have lost his privilege and will Ik* without re
course in damages against the third party guilty of the 
wrongful removal, for the loss of his privilege would 
arise from his own negligence and not from the fault of 
the third party. But upon an inscription in law, in the 
same case, the same Court, differently constituted, held 
that a third party who secretly and fraudulently in col
lusion with the tenant removes all the latter's stock in 
trade, which were subject to the landlord's privilege, is 
liable for damages thereby caused to the landlord for 
loss of rent. * The judgment of the Court of Review 
in (J. R. 39 S. C. 218, was based upon the landlord’s 
demand as set out in his declaration, viz., a claim of

1 Cuddy r Kamm, S. C. 1895, y R. 9 S. C. 32; William* Mfg. Co. r 
Wtllocl, C. Ct. 18811, 13 L N. 145; Leorillee r. Couillard, C. Ct. 1880. 
14 R. L. 653; Em mum v. Savage, (J R. 24 S. C. 104 (S. C. 1903); 
('outra, Thou in v. Homin', 7 L. N. 287.

* Lallemand v. Larue, Q. R. 39 S. C. 218 (C. R. 1910), reversing 
Guerin J., and citing French authorities, notably Guillouard (Prie, 
ft Hyp No. 352) to the same effect, and the Court of Cassation 
1895-1-88.

* Lallemand v. Ixirue, Q. R. 35 S. C. 432 (C. R. 1908).
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damages against the third party fraudulently removing 
the effects. The Court did not have to consider what 
would have been the result if the landlord had not been 
adjudged guilty of negligence, and a third party had 
fraudulently deprived him of all means of exercising his 
lien. If the landlord in this case had established that 
the goods surreptitiously removed were not at the date 
of taking action in the possession of defendant, and that 
he could not have usefully exercised his recourse by 
saisie-gagerie, the result might have been otherwise.

And it was held in an earlier case,1 that the fraudulent 
removal of goods which are subject to the landlord's 
privilege, does not deprive the latter of his recourse by 
way of attachment in recaption, saving the rights acquired 
by a new landlord or a third party where the seizure is 
taken out more than eight days after the removal of the 
goods. And held that the party fraudulently removing 
effects from the leased premises cannot effectively set up 
that the eight days having* expired the landlord has lost 
his recourse by saisie-gagerie.

The delay of eight days for making an attachment in 
recaption may In* regarded as a short prescription.2 * 
And prescription does not run where there is an impossi
bility of acting.8 Thus where there is an attachment in 
recaption taken out the last day of the delay allowed by
law, and the plaintiff could only execute it the following 
day, because the defendant refused to open his door, 
the new landlord cannot take advantage of the expira
tion of the delay to have the attachment quashed.4

1 llart v. LachafteW, Q. R. 12 S. C. 428, 1897.
The tenant, his surety, or any person who fraudulently removes to 

another place the effects which are subject to the landlord's privilege, 
cannot take advantage of the fact that the delay of Article 1623 for 
following in recaption has expired, the new landlord alone can do this. 
Brunei > Baj/nauU, Q R 40 S C -’.’X (S C. 191$)

1 See Renaud v. Annum, Q R. 49 S. C. 40 (S. C. 1915) ; lMilan and 
r. iMrue, Q. R. 39 S. C. at p. 224.

1 Renaud *>. A a main, supra, Lallemand v. Larue, supra-, Art. 2232

4 Renaud r Autnais, supra.
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\n 1. h 162 ; v Codk lab that la Um « u nin o<
the privileged right, the lessor may seize the things 
which are subject to it upon the premises, or within 
eight days after they have been taken away," etc. The 
words italicized do not mean only a physical removal 
and displacement, but also include a constructive change 
of possession, as may result from a sale. Hence, in 
the case of a lease that expires on the 30th of April, if the 
goods subject to the landlord’s privilege are sold, on or 
before that day, his right to seize them, under the above 
article, is lost on the 9th May, although they are still 
on the leased premises.1 * 3 * * *

The recourse of seizing in recaption is available only 
where the effects have been removed, and not where the 
tenant is immediately alxiut to make such removal.8 As 
to saisie-gagerie conservatoire see ante p. 107.

Where moveables attached by saisie-gagerie in an action 
for rent by the landlord are removed into premises belong 
ing to a third party, a second action will not lie to bring 
such party into the suit and to preserve the privilege 
of the landlord against him; such a prcxx-eding is useless 
for such purposes; and if brought will be dismissed as 
such, for the result of Articles 1623 C. Code and 953 C. I*, 
is, that the removed effects having Inen seized Indore they 
left the seized premises, and In-ing then under the charge 
of the guardian, the proprietor of the premises to which 
they were removed could acquire no privilege upon 
them, which could rank before the plaintiff’s. The effect 
of the first seizure could not in any way be destroyed 
or impaired by the removal of the effects which were 
in custody of the Court.8

1 Holst an v. Knopf, (J R. 44 S. C. 49 (C. R. 1913). In Km mans r 
Savage, supra, it was held that the landlord’s privilege ceases where 
he has not seized the effects which furnished the leased premises within 
eight days after their removal, even where the tenant who is not the 
owner of the effects removed, pledged them to the landlord, and Un
real owner could revendicate them

* ('hasse v. Ihsmarlcau, Q R 14 S. C. 65 (S. C. 1898).
3 Simard v. Champagne, y. R. 30 S. C. 505 (C. R. 1906); Gagnon

i'. McLeish, K. B. 1811, 2 R. de L. 440; Chausse v. Christin Q. R ,
3. S. C. 40. But see Johnson v. Bonner, Q. B. 1857, 1 L. C. J. 116; 7
L. C. R. 80 reversing 6 L. C. R. 42.
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Where the recourse by attachment in recaption becomes 
ineffective, it has been held that the landlord may resort to 
other more effectual remedies permissible under the Code 
of Procedure. 1 Thus where the tenant transfers his 
stock in trade, while notoriously insolvent, to one of 
his creditors, who is aware of his insolvency, the landlord 
may, within eight days, attach by garnishment the stock 
transferred to the creditor. The sale being declared 
null and void, the garnishee was ordered to restore them 
or pay the value thereof to the landlord.2 It will be 
otherwise if the charge of fraud is not proved, and in 
such a case the attachment by garnishment will not serve 
as a substitute for the attachment in recaption.3 Where 
a tenant has removed his effects at night time and refuses 
to divulge their present legation or to pay tile landlord's 
claim, the remedy of capias is open to the landlord.4 * 6 
Or, having discovered where the goods have been removed 
to, he can, in addition to the capias, take an attach
ment by garnishment in the hands of the party having 
possession of the goods. Where a third party takes 
away effects garnishing leased premises, and refuses

1 Baslien r. H ichantmn, (J. R 35 S. C at |>. 4K3 (C. R 1908). Hyatt 
i Hcrlihy, y. R. 50 S C. at p. 170 (C. R 1916). Sit Aubl r. Laurent, 
g It. 1 8P4, 8 L. C. J. 14ft, reversing C. Ct. 7 !.. C. J 49, Chief Justice 
Lafontaine was in favor of the judgment in appeal, but died before 
the judgment was delivered (8 L C J at p. 152)

I11 Hyatt v. Hcrlihy, y. R. 50 S C at p. 170 (C. R 1916) the Court 
said “La procédure suivie en cette cause n'est pas très usuelle. 
On a joint une saisie-arrêt avant jugement a la saisie-gagerie ordinaire, 
et on a donné un affidavit en conséquence. Les mis en cause (Henry 
Morgan & Co.) sont appelés à déclarer quels meubles ayant garni 
les lieux loués, ils ont en leur possession. Il n'y a point incompatibilité 
entre la saisie-gagerie et la saisie-arrêt avant jugement. C'est une 
procédure conservatoire; on aurait du se servir des termes de saisit 
conservatoire, et non pas de saisie arrêt avant jugement (Art. 955, 
paragraph 3). On fait mettre sous la main de la justice un bien 
meuble sur lequel on a des droits privilégiés, pour assurer l'exercise 
de ces droits ’’ See further as to misie-yagerie eon serra toi re, ante 
p. 107.

2 Lyman r. McÜiarmid, S. C. 1883, 6 L. N 162.
1 Baslien c. Richardson, Q. R. 33 S. C. 481 (C. R. 1908).
' Mitch son r. Burnett, S. C. 1892, Q. R. 2 S. C. 260; St Michel r.

Vidler, S. C. 1885, M. L. R. 1 S. C. 163; Coicans r Bricrc, C R. 1889, 
33 L C. J. 103.

6 St. Michel v. Y idler, supra.
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to indicate three effects to the bailiff who is equipped 
with a writ of attachment in recaption, thus rendering 
ini possible their effective seizure, it was held that the 
landlord could issue a writ of attachment by garnish
ment against such third party, as the best remedy avail
able for preserving his privilege on the effects and having 
them brought under the hands of the law and sold ac
cordingly. 1

Where a tenant has removed his effects from the 
premises leased, on account of their becoming uninhabitable 
by fire, an attachment before judgment in the hands of 
the auctioneer, to whom the effects have been taken 
to be sold on account of damage thereto by the fire, 
will not lie.2

The mere fact that a tenant is indebted to his landlord 
for rent will not prevent him from selling the effects 
in the premises to a third party. Such sale is, however, 
subject to the landlord's right of recaption within eight 
days, and in order to vitiate the sale the right must not 
only be exercised to the extent of seizing the removed 
effects, but it must be prosecuted to judgment.8 See 
supra p. 132, where the effects sold are left on the pre
mises.

The landlord's privilege subsists on effects which 
the landlord, with the consent of the outgoing tenant, 
takes into his own possession as security for the amount 
due for rent.4 But if, instead of keeping the effects 
in his own possession, they are deposited in the hands 
of a third party, with the written understanding that tin- 
landlord shall Ik- allowed to exercise his privilege thereon 
after the expiration of eight days, this agreement will 
not hold as against an intervening party owner of the

' McDouall r. Mrlocke, Q. R. 11 S. C. 31* * <S. C. 1896»
* Perrault f. Tit*, C. R. 1896, 0 R- 9 S. C. 260
1 Archibald r. Slime, C. Ct. 1869, 14 L. C. J. 277; confirmed in 

Review 28th June, 1870.
4 William* Manufacturing Co. v. WiUock, C. Ct. 1890, 13 L. N. 145-
See also Rmman* v. Savage, Q. R. 24 S. C. 104 (S. C. 1903).
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effects when they are seized after the expiration of eight
days.1

4. Ranking of tiie Landlord's Privilege.

The landlord cannot oppose the seizure and sale of 
the moveable property subject to his privileged claim 
or lien ; he can only exercise such privilege upon the pro
ceeds of the sale.5 Four days after the sale the bailiff 
pays the moneys realized, after deducting the duties 
thereon and taxed costs, to the seizing creditor, if no 
opposition for payment has been received ; otherwise 
he must return them into court, to be adjudged to such 
persons as are thereto entitled. * Within six days after 
the sale, the bailiff must return the writ with all his 
proceedings thereunder into the office of the Court.4 
When the moneys levied have lieen returned into Court, 
the seizing creditor has a right to Ik- paid in preference 
to all other chirographic creditors, saving the right of 
a prior seizing party for his costs, the case of insolvency 
of the debtor, and of the case of privileged claims.5

“The claims which carry a privilege upon moveable 
property are the following, and when several of them 
come together they take precedence in the following 
order, and according to the rules hereinafter declared, 
unless some special law derogates therefrom.”1

The following privileges are superior to that of the 
landlord :

1. Law costs and all expenses incurred in the interest 
of the mass of the creditors.7 But only such costs as

1 Hearn v. Veeina, C. Ct. 1880, 6 y. I,. R. 93.
* Art. 646 C. P. See Pare r. Warwick Paul* Co., y R. 47 S C.

‘ Art. 670 C. P.
4 Art 671 C. P.
* Art. 672 C. P.
* Art. 1994 C. Code.
7 Art. 1994 C. Code.
"Law costs are all those incurred for the seizure and sale of the 

moveable property and those of judicial proceedings for enabling the
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art- incurred in the Court of first instance.* 1 When 
the suit has been against a firm, the plaintiff’s privilege 
for costs has priority even as regards the personal effects 
of the individual members of the firm, over the lien 
of the landlord for rent of premises leased to such mem 
hers.2 The above law costs and expenses do not include 
the curator's costs, where the abandonment is made after 
the landlord’s attachment, * or where, being made before 
the attachment the curator had not then taken posses
sion; the landlord's privilege is superior to such costs,4 
but otherwise as to costs of sale of the effects which
creditors generally to obtain payment of their claims " Art 1995 C. Codr

The only law costs having priority over a sitecial privilege are those 
incurred in the interest of such privileged creditor and for the pres< r 
vation and realization of his gage. See Anderson v. Ilood reported in 
Appendix, Part II.

"The expenses incurred in the interest of the mass of the creditor', 
include such as have served for the preservation of their common 
pledge" Art 199b C Code See Lester v. Turcotte Q. R. 43 S. C 
385 (C. R 1913) holding that where the owner of horses seized and 
placed under judicial control has been appointed voluntary guardian 
and afterwards assigns his property for benefit of creditors, the trader 
who sells him fodder in the interval between the seizure and the assign 
ment cannot claim that such sale was made in the common interest 
of the creditors and had served to preserve their common security, 
in order to claim the privilege provided by Art 1094 C. Code, especially 
if he was not aware of the seizure and gave credit to the owner as sueii 
and not as guardian.

The following order is observed as regards the collocation of judici d

1. Costs of seizure and sale;
2. The duty payable upon moneys levied and paid into Court;
v The fees of the officer receiving moneys levied or paid in,
4 The fees upon the report of distribution;
5. The fees of the advocate prosecuting the distribution;
(1. Costs, subsequent to judgment, incurred in order to effect the 

seizure and sale, and according to the priority of date, or of privilege 
when there are several seizing creditors; the costs of a prior seizing 
party have a preference over those of a subsequent one; nevertheless, 
if two or more units of execution issue u|m>ii judgments rendered on 
the same day against the same debtor, the costs thereon are paid con
currently ;

7. Costs of seals or of inventories, when ordered by the Court.
8. Costs of suit of the seizing creditor; Art. 676 C. P.

1 Beaudry v. Dunlop & Lyman, O. B. 1887, M. L. R , j (J. B. 278.
1 lb.
1 De BellefeuiUe v. Desmarteau, Q. B. 1887, M. L. R., 3 Q. B. 303,

31 L. C. J. 301, 15 K b S44
1 McWtlliam r. (hier, S. C. 1892, (J. R. 2 S. C. 1 2b.
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arv subject to his privilege, costs of inventory thereof, 
and distribution of proceeds of sale thereof. 1 

This is a special privilege only.
2. Tithes. * (These only affect farm leases.)
.V The claims of the vendor.8 But they only lake 

precedence of the landlord's claim where the goods 
arv sold for cash, and then only within eight days after 
the sale, or, in case of insolvency, thirty days.4 This 
is a special privilege only.

4. The claims of creditors who have a right of pledge 
or of retention,6 provided their right is still subsisting, 
or could have been claimed at the time of the seizure 
if the thing has liven sold.* This is a special privilege 
only.

s. Funeral expenses,7 which include only what is 
suitable to the station and means of the deceased, in 
eluding the mourning of the widow. * This privilege 
extends to all the moveable property of the debtor.

(1. The expenses of the last illness,* which include the 
charges of the physicians, apothecaries and nurses during 
the illness of which the debtor died. In cases of chronic 
disease the privilege avails only for the expenses during 
the last six months before the decease. 1,1 This privilege 
extends to all the moveable property of the debtor.

1 1‘oidin r. SI (nrmain, Q. R 11 K H 353 (I9<*»>
See AwItrsnH ». //»*»-/ reported in the Appendix. Part II.
8 Arts. 1 <>(>4, 1997 C. Code.
■' Arts. io94-2<kk) C. Code.
1 Arts 1998 ns amended to date, 1999, 2000 C. Code The lessor's 

privilege upon moveables garnishing the leased premises is superior to 
that «»f tin1 unpaid vendor of such moveables. So the latter, who is 
also lessor, cannot apply to the payment of his unpaid claim tin pm 
eeeds of sale of such moveables garnishing leased premises, to the detri 
ment of a third party whose effects art also U|m»ii the premises leased, 
and would, in case of non-payment of the rent, become liable therefor. 
Vnliit n r.Carriir, S C. 1*04, <J R.f>S. C. 1. confirmed in Review 30th 
June, 1894. See 1‘art r. Wunrirk I’uhIm Co., y. R. 47 S. C. at p. 65 

• Art. 1994 C. Code 
' Art. 2<*>| C. Code 
7 Art. 1994 C Code. 
s Art. 2002 C. Code.
" Art. 1994 C. Code 

10 Art. 2<x>3 C. Code.
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7- Municipal taxes.1 This privilege extends to all 
the moveable property of the debtor. The privileges 
of the Crown are defined by special statutes.!

Hut where goods are confiscated for contravention 
of the revenue laws, or for crime, the landlord still re
tains his privilege lor rent thereon. *

8. highlit in rank comes the claim of the landlord 
in accordance with Article 2005 C. Code. This has liecn 
explained ante pp. ioti, 108. This privilege of the landlord's 
is a special one and extends only to those effects of his 
tenant over which he has retained his privileged right 
or lien, as before explained. The privileges specified 
under the numbers $, 6, 7, 9 and 10 of Article 1994 C. C. 
extend to all the moveable property of the debtor.

8a. The owner of a thing who has lent, leased or pledged 
it, and who has not prevented its sale, has a right to lie 
paid the proceeds of its sale, after the claims of law 
exists and expenses incurred in the interest of the mass 
of the creditors, as explained in Articles 1995, 199I1 C. 
C., and the claims of the landlord have been collocated.1 
The same rule applies to the owner of a thing which 
lias liecn stolen, who would not have lost his right to 
revendicate it, had it not been judicially sold. ‘

The owner of property seized under writ of seme-gugrric 
and subsequently sold with other property assigned by the 
curator of defendant's estate, has a right to claim the 
price by privilege if tile other property has produced 
an amount sufficient to pay the landlord seizing in full. 
And it matters not that in his claim filed he did not in
voke such privilege nor produce evidence to establish 
his rights. He is still in a position to contest the collo
cation. •

1 Arts. 1994, 1004 C. Code.
* Art. 2006a C. Code.
1 Hmaremi v. Pmujmrl, S. C 1X92, <J It 1 S C 307 . humphy r. Kekne, 

S. C. 1891, 21 R. I. 119. Sts* now Art 1033 Criminal Code.
4 Art. 2005a.
‘ IM.
• Utter a. Tureottr, 0. R. 43 S. C. 3*5 (C. R. 1913t.
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y. Domestic servants and hired persons are next en 
titled to be collocated by preference upon all the move 
able property of the debtor for whatever wages may 
be due to them, for a peril xl not exceeding one year 
previous to the time of the seizure or of the death. Clerks, 
commercial travellers, apprentices and journeymen are 
entitled to the same preference, but only upon the mer
chandise and effects contained in the store, shop or 
workshop, in which their services were required ( for 
a period of arrears not exceeding three months). Em
ployees of railway companies, engaged in manual lalxnir, 
have also the same privilege upon all the moveable 
pioperty of the company, for arrears not exceeding 
three months. Those who have supplied provisions 
have likewise a privilege, concurrently with domestic 
servants and hired persons, for the supplies furnished 
during the last twelve months. 1

10. The claims of the Crown against persons account 
able for its moneys.2 This privilege extends to all the 
moveable property of the debtor.

In addition to the foregoing, the Code provides that 
mutual fire insurance companies have a privilege upon 
the moveable property of the insured for the payment 
of assessments which may lx* * imposed on the deposit 
notes of the members, which privilege takes rank imme 
diately after municipal taxes and rates and remains 
in force for the same time.3 See also Arts. iy<)4u and 
1994C

For any balance remaining due to the landlord after 
privileged claims have been satisfied he ranks as an 
ordinary or chirographic creditor.

5. Extinction of the Privilege.
The interpretation put upon the extension of the 

landlord’s privileged claim to eight days after the effects
1 Arts. 1994, 2006 C. Code.
* Art. 1994 (10).

Art. 1994b C. Code.
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furnishing the leased premises have !>een “taken away" 
has already been dealt with.1

Express renunciation of the privilege by the landlord 
will also extinguish it, but only for the period of the lease ; 
it will revive upon continuation.2 The privilege ceases 
where the effects subject to it are destroyed by fire; 
consequently it will not extend to the insurance on such 
effects.3 A landlord who sells the leased premises 
thereby loses his privilege on the moveables therein 
for rent due at the time of the sale.4 Also where, having 
seized and sold effects of his tenant, and having bought 
them in at the judicial sale, the landlord sells them to 
a third party who leaves them on the premises in the expec
tation of reselling them to the landlord, he loses his 
privilege upon such effects for rent due since the sale.4

The landlord’s privilege for rent to become due may 
be lost where he allows his tenant, a trader, to form a part
nership, and transfer his effects to the partnership which 
carries on the business in the leased premises, and the 
partnership notifies the landlord under article 1622 
C. C. of its ownership. *

1 Supra pp. 130 et seq.
- Shaw ». Messier, S. C. 1894, y. R. 3 S. C. 468.

UW/ r himoureux, S C. 1885, 15 R. L. 313; Voscelles v. 
Laurin-, S. C. 1893, y. R. 8 S. C. 404; Vaughan v. Pelletier, Q. R. 15 
S. C. 123 (S. C. 1898).

4 himb ». Willingham, y. R. 37 S. C. 267 (S. C. 1909).
6 I'ie. Pontbriand v. Ferny, y. R. 36 S. C. 25 (S. C. 1909).
Where, with the consent of the landlord, a new tenant is substituted 

for the former one, and the new tenant, with the knowledge and acquies
cence of the landlord, purchases the effects of the former tenant which 
were on the leased premises, the landlord, after the expiration of eight 
days from the time the new tenant took possession, loses all privilege 
upon such effects for arrears of rent due by the former tenant, although 
tin effects were never displaced; the new tenant in such a case is a third 
party in good faith. Banque du Peuple v. Marquis, y. R. 12 S. C. 
37* «S. C. 1897'

6 Pnyelle e. Payette, y. R. 44 S. C. 537 (C. R. 1913). comfirming 
46 S. C. 488.
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To Pi enirm me Primims Le teeo
The landlord has a right to have the lease rescinded 

when tin tenant fails to furnish the premises leased, if 
a house, with sufficient furniture or moveable effects, 
unless other security be given.1 It has been a question 
of some little difficulty to determine what is “sufficient 
furniture," etc., under the circumstances.

In the first place, it is certain that the tenant is not 
bound to retain more furniture than is sufficient to 
cover the amount of his liability for rent under the lease; 
any surplus lie can remove or dispose of.2 An attachment 
in recaption to seize the goods removed, within eight 
days of their removal, where, upon a proper valuation 
(see iMira) there remain sufficient effects to secure the 
landlord, and the tenant notified the landlord of his 
intention to remove the effects, will be at the cost of 
the landlord seizing.3 Local usage, where any exists, 
should govern the nature and quantity of effects that 
must be brought into the premises as security for the 
rent;4 also the profession of the tenant and the use for 
which the premises are intended.6 For instance, if a 
hall is rented for a public meeting, the lessee would 
not have to instal any more furniture than that usually 
required for such a purpose, unless the lease otherwise 
expressly stipulated.6 Generally speaking, a manufac
turer will be required to furnish only such moveables 
as are necessary for conducting his business.7 The

1 Art. 1G24 C. Code, paragraph 1.
- /Hack r. Kihmnlx, C. R. 1885, 29 I,. C. J. 246; Donohue t>. De 

hi liiyin , C Ct. 1896, 2 Rev. de Jurisprudence 132; Yinetie v. Panneton, 
M. I. R , s S. C. at p. 322; and see Zciglcr v. McMahon, 1 Rev. de Leg. 9.S. Pothier, 2G8; 1 Guillouard 465; 23 Laurent 425; 4 Duvergier, 11. 
17 and 18; Foixy v. Houghton, y. R. 12, S. C. 521 (1897).

1 Ifouxxeau r. ArchUtali, Q. R. 12 K. 1$. 14, 22, 23.
4 Pothier 318; 2 Guillouard 461.
1 1 Guillouard 11. 461 ; Haudry Lacantinerie, Louage, Vol. I. 

11 700; G Huileux, p. 105; Lynch v. Reevee, M. L. R., 5 S. C. 23, 15 
R I. 148

e Guillouard I. no. 461 ; Baudry-Lacantineric, Louage, Vol. I,

'IM.
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question of “other security" mentioned in Article i(t2\ 
C. Code does not arise where the premises are appropri 
atelv furnished or equipped for the purposes for which 
they are rented.1 *

The tenant has the right to replace his effects bv others.
Also, where the tenant sublets to an under-tenant with 

out violating the conditions of the lease, he can remove 
his effects from the leased premises, and have them 
replaced by the effects of the under-tenant, provided, 
at least, that the replacing be done quickly,3 and that tin- 
lease does not stipulate to the contrary.

The tenant who is a trader can also freely sell his 
merchantable stock-in-trade, provided he adequately 
replenishes the stock so sold,4 * but In cannot displace 
his material if the effects remaining are insufficient to 
secure the rental.6

In the absence of a local usage and of other particular 
circumstances, the better opinion is that the landlord 
can only require that the premises be furnished with 
sufficient moveables to guarantee one year's rent and 
costs of seizure and sale, whether the lease be for one year 
or more.0 And if the lease be for a year, and part of the

1 Baudry- Lacantineriv Vol. I. n. 700.
- Baudry-Lucantinerie, Vol. I., 11. 709; D.illoz S7-2-52; Hue. X., n. 

348, 21 March, 1902.
Baudry-Lacantineriv Vo! I., 11. 709; citing cases and Laurent 

XXV., 11. 426; Hue. X.. n. 349.
4 Baudry - Lac in t i n crie Vol. I.. n. 709; citing cases and Baudry

Lacantineriv et de Loyncs, Prie. el II ///>. 1 , 11.365.
6 Baudry-Lacantinerie, Vol. !.. 11. 709; Trib. Civ. Lyon, 18 Jan. 

1*93.
u 2 Guillouard 462; 4 Duvergier 16; Merlin Rep. vo. Hail, section 

vii . 11. 3; Dmlorier* r Lambert, C. Ct. 1875, 1 y. 1, R. 365; Longpre 
v. Cardinal, S. C. 1886, M. I«. R . 5 S. C. 28, confirmed in Review 
31st Jan., 1887; Donohue r </<• la Uigur, C. Ct. 1896, 2 Rev. de Juris 
prudence 132; and see Lynch r. Iteeccs, C. R 1886, M. I. R , s S. C. 
23, 15 R. L. 148; Gareau r. Pac/uet, C. Ct. 1870, 14 I,. C. J. 267.

" While courts will deal sternly with removals of furniture which 
once become liable for the rent, they deal in a broader spirit with 
questions as to the sufficiency of the tenant's effects to secure his lease. 
Security for the full term of the contract is not required. The lessor
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rent has been paid, the furniture on the premises need 
only suffice to cover the rent due for the balance1 of the 
year.1
is expected to see to it that his rent is paid from term to term, accord
ing to the stipulations of the deed of lease. The requirements of the 
law are satisfied if there he enough on the premises to secure rent due. 
ami the current term. In tin present case plaintiff has not been able 
to show that defendant had not enough on the premises to secure the 
SiX due on the ist October, and a like sum to become due for that 
current month." Per Davidson J. in Foitnj r Houghton, y. R 12 
S C. at p. 523 < 1 X<>7). citing Lunch r. Rnr, s, M. !.. R , 5 S. C. 23. In 
the Foisy case tile landlord alleged that the premises were not suffi
ciently garnished to secure the rent, and that there had been a wrongful 
removal of the piano which formed part of his security. The piano 
was seized in recaption.

1 Dtsloricrs r Lain'trrt, C Ct. 187s, 1 Q. I. R. ,<65 ; Longprc v. 
Cardinal, S. C. 188b, M. 1,. R . 5 S. C. 28; confirmed in Review. 31st 
Jan., 1887.

In this case the tenant, described as an electrician, leased premises 
at Ss.s per month, payable monthly. He undertook in the lease to 
furnish the leased premises with "a sufficient quantity of household 
furniture or goods to secure the payment of one year's rent." He 
paid the rent and complied with all the conditions of the lease for 
over two years, to the satisfaction of the landlord, who had in the mean
time acquired the property from the original landlord. In March, 
1901, In wrote to his landlord that he proposed to remove to larger 
premises, but that he should continue to keep the leased store until 
the termination of the lease for a fruit and cigar business, with suffi 
cicnt stock and furniture to cover the rental as agreed. The landlord 
replied in writing that he would not permit him to remove his electrical 
stock from the premises, which had been rented to him for the purposes 
of an electrical business, and that if he undertook to remove his effects, 
he would seize them for rent due and to In-come due under the lease. 
In the latter part of May, the tenant, having secured other premises, 
removed to them the greater part of the tlectrical supplies which he 
had in stock in the store leased from the landlord, who promptly on 
May 30th took an action of attachment in recaption for $600 for a 
year’s rental, for which amount he asked for judgment. The defen
dant pleaded that no justification existed for the seizure, as he was 
not in arrears for his rent and had property upon the leased premises 
exceeding in value the year's rental He paid the instalment of rent 
due on June 1st, which the landlord accepted. He also tendered the 
subsequent instalments as they fell due, but as the landlord declined 
to accept them, they were deposited in court in connection with this 
action. The issue between the parties was held to be narrowed to tin- 
question of fact as to the value of the property left upon the leased 
premises. It was held that, as the property left on the leased premises, 
valued in accordance with their ordinary merchantable value, and not 
in accordance with what they might bring at forced sale, exceeded tin- 
yearly rental for which the tenant contracted to provide security, 
inclusive even of the probable cost of an action to enforce the provisions 
of said lease, the seizure should be quashed and annulled with costs in 
favour of tenant, /{ouwan v. Archibald, Q. R. 12 K. U. 14 (1902).
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Leasts not infrequently contain the following clause : 
"It is especially and distinctly understood and agreed 
Ik tween the parties that the furniture, goods, chattels 
and effects of every kind and description belonging to 
the tenant shall In- security for the payment of the rent 
for the entire term, and shall not be removed from the 
said leased premises until the rent for the whole term 
be paid, even if not due, any law, usage, or custom to 
the contrary notwithstanding, for without this condition 
the present lease would not have been made; nothing 
herein contained to be deemed or construed as commi- 
n a lory or evasive, but of rigor." Under such a clause 
the tenant cannot remove a part of his moveables from 
the leased premises, even where apparently sufficient 
remain to guarantee the rent for the remainder of the 
term. 1

A tenant of a shop who forms a partnership with other 
parties, the partnership becoming owner of the goods and 
moveables on the premises, violates the legal obligation to 
furnish to secure the rent, and the landlord has in conse
quence an action to rescind the lease.2 3 Such a firm would 
Ik* in the position of a third person towards the landlord, 
and being a third person, and owner of the goods, it would 
Ik* competent for it to give a notice to the landlord, as 
provided by Art. 1622 C. Code, of such ownership, and 
upon such notice being given the landlord's privilege 
would cease to attach for all rent to become due sub
sequent to such notice. *

I11 valuing the effects furnishing the premises, for the 
above purpose, those which are by law exempt from 
seizure4 should not be included, nor those which un
doubtedly belong to a third party, whether by reason

1 Yanier v. linmnfant, Q. R. 48 S. C. 363 (C. R. 1915).
* Payettr v. Vayrttv, Q. R. 44 S. C. 537 (C. R. 1913), coufmniutj 

I«une J., y. R. 46 S. C. 488.
3 I bill, y. R. 44 S. C. at p. 540
4 Aule p. 123.

10
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that the landlord has been notified to that effect by 
their owner, or that it is a matter of public knowledge. 1 * 
Where by the terms of the lease, the tenant undertakes 
to furnish the leased premises with “a sufficient quantity 
of household furniture or goods to secure the payment 
of one year’s rent/' the effects upon the leased premises 
should be valued in accordance with their ordinary 
merchantable value, and not in accordance with what 
they might bring at forced sale.-

If the house leased be a furnished one, the landlord 
should stipulate in the lease for some security or 
payment of rent in advance, for in the absence of 
such stipulation he cannot fall back on Art. 1024 
C. Code.3

The consequence to the tenant of not adequately furnish
ing the leased premises, or not giving adequate other 
security, or having adequately furnished the premises, 
removing the effects therefrom, is that the landlord 
may demand cancellation of the lease.4 * He may also 
merely seize in recaption the goods which have been 
removed in violation of the law or of the lease; and this 
even for amounts not yet due.6 * * Hut this does not have 
the effect of rendering exigible the rent of the leased 
premises not yet due under the lease.11 It would 
be otherwise where the lease specially stipulates that 
the balance of rent for the whole period of the lease 
shall become due and exigible where the tenant becomes

1 i Guillouard 463; but see supra, p. 112, as to landlord’s privilege 
on goods of third parties on the premises with their consent express 
or implied.

- Rousseau r. Architxihl, Q R. 12 K. B. 15. reversing the judg
ment of Doherty J., which maintained the attachment in recaption of 
the effects removed.

;i 1 Guillouard 464. Baudry-Lacantinerie, I., n. 698.
4 Art. 1624 C. Code.
1 Art. 953 C. P. And see ante p. 129.
* See per Doherty J. in Rousseau v. Architxild, Q. R. 12 K. B , at

p. if>, reversed in appeal on the question of estimating the value of the
goods left on the premises. And see ante p. 129.
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insolvent or fails to furnish the premises sufficiently 
to secure the rent.1 The landlord cannot obtain 
an order of the court compelling the tenant to spe
cifically perform his obligation to furnish the premises.2 3 

Our courts will not order specific performance where, as 
in such a case, the performance of the obligation de
pends upon the personal act of the debtor, the selection 
of furniture being a matter requiring individual judg
ment. See <m/r p. g.

2. Obligation of the: Tenant to use the: Thing 
Leased as a Prudent Administrator, etc.

Prudent administrator I'nlawful disturbance by tenant.

One of the principal obligations of the tenant is to 
use the premises as a prudent administrator, for the 
purposes only for which they are designed, and accord
ing to the terms and intention of the lease. * The 
obligation to use the premises as a prudent adminis
trator means, in one sense, that the tenant must bring 
the same amount of care to their use and preservation that 
a prudent person would if the property were his own;4 * 

and in another sense, that he must not cause any unlaw
ful disturbance to other tenants, if any, on the premises.6 

In the case of unlawful disturbance by a tenant, the 
landlord’s responsibility therefor will only arise where

1 l*iire r. Waru'irk Cants Co., Q. R. 47 S. C. 60 (S. C. 1914).
See further as to insolvency of tenant Ch. vi. /#>*/.
8 Baudry-Lacantinerie 1. n. 710; Trib. Civ. Lille, 31 Jan. 1898.
3 Art. 1626 (1) C. Code.
4 Sec Pothier n. 190; (luillouard I. n. 189.
6 1 (luillouard 191; Bordeaux, 25th Aug. 1836; Dalloz Rep. vo.

Louage, n. 286. Where one of several tenants painted the entire 
front of the leased building a conspicuous red color, and the defendant, 
who leased the upper flats, and to whom this color was offensive, cover 
ed over the red with a neutral tint,— Held, that the landlord had no 
ground of rescission against the latter on account of the change. Deguire 
r. Marchant, C. R. 1878, 1 L. N. 326.
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the injured party is a co-tenant,1 and not merely a neigh
bour, 2 unless such disturbance were authorized by the 
lease.3

Liability of Landlord for Acts of Tenant.
It has already been pointed out4 * that the tenant 

is not the agent of his landlord, consequently the latter 
is not liable for the delicts or torts of the tenant committed 
in the exploitation of the leased property.6 It is like
wise where the tenant causes damage to a neighltour 
by his method of exploiting the leased premises, unless 
the landlord has authorized or could have foreseen the 
damages caused by such method of exploitation.6

It is otherwise where the damage caused by a tenant 
in the exploitation of the leased premises is author
ized or could easily have been foreseen by the landlord; 
he is then a consenting party.7 Thus, where the owner 
of an ice-house leases it to a tenant, and the melting 
of the ice during the summer, owing to insufficient 
drainage of the ice-house, causes water to flow on to 
the land of a neighbour, thereby causing him substantial 
damage, the owner of the ice-house will be held liable for 
such damages.H Likewise, the owner of a quarry leased 
to a person for the purpose of quarrying thereon, for 
damages caused to neighlxmrs as a result of a careless

1 See supra, p. 90 ; 1 Guillouard 192; and see Attorney Gen. v. 
Cote. 3 0 L R. 235

8 Dufour r. Hoy, y. B. 1883, 11 y. L. R. 192, 8 I,. N. 75, 14 R. !.. 
511; 1 Guillouard 192.

3 1 Guillouard 193; Sirey 72-1-403.
4 Supra p. 90 et seq.

Kieffer v. Les Ecclesiastiques, etc., Privy Council, 1902, y. R 13 
K. B. 89; affirming on this point y R., 11 K. B. 173; Baudry-Lacan 
tincrie 1 11. 1041; Guillouard I , 11. 287; Sourdat Respons. II., n. H95; 
Fuzier Herman Art. 1384, 11. 147, et seq., and Art. 1728, n. 22; Dem- 
lombv XXXI.. n. 626; Laurent XX., n. 612 and 623. Thurston r. 
Dawson, Q. R. 17 K. B. at p. 152.

• Baudry-Lacantinerie, I. n. 1041; Cass S. 98-1-265; D. 98-1-175; 
Lachance v. Cauchon, y. R. 24 K. B. 421.

7 Baudry-Lacantinerie, n. 1041; Thurston v. Dawson, Q. R. 17 K. B. 
at p. 15a (K. B. 1907).

• Marcotte v. Renault, Q. R. 13 S. C. 453 (S. C. 1898).
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method of blasting the rook,1 * * own where the lease pur- 
|>orls to absolve the landlord from all responsibility in 
the matter. ’

I uinmlion to restrain

It has Ixen held that an action by a landlord for an 
injunction restraining a tenant from using the land 
leased in a manner contrary to the lease, may lx- main 
tabled as an independent action, without the addition 
of a prayer for the cancellation of the lease. * An 
injunction will lie against the owner of a quarry, leased 
to a person for quarrying therefrom, to restrain him from 
having the quarry operated in a dangerous manner.4
I >blItalian nat to abandon the leased premises.

Where the tenant vacated the premises during the 
term of the lease, and informed the landlord of the fact, 
but added that precautions had been taken by him 
to have the water turned off and the gas meter removed 
and the landlord, relying oil this notice, did not take 
any steps to protect the premises, and great damage 
occurred from frozen water-pipes, the tenant, having 
misled the landlord, was held liable for such damages.1 *

The tenant is obliged to ixcupy the premises leased 
by him, either personally or by his representatives, 
that is to say, they must be kept open, ventilated, 
heated and guarded. * Breach of this and the fon
going obligations will lx- a ground for résiliation of the 
lease, even where the tenant tenders the rent.7 Where 
a house is rented as a summer cottage, which is necc-

1 leichance v. Cauchon, y. K. "4 K 11.42!» iIt)ISj tupiieali-il to 
.Supreme Ct.); /,owi|/t t . St. t'lair, 1>. 1873-2-201

’ Ibid.
ivdrt 1». Jollaw ur, y. R. 22 K B 36 (1912); 5 II L. R. 68

4 Ijocbanre v. Cauchon, mu fini
Hurbind v. -Vusyew's Homeopathic Him Remedy !'»*., y. R. 14 

8. C. 411 (8. C. 1898).
Vincent r. .SVimutin, Mag. Court 1894. 13 L. N. 339; llalloz, 

33 2 3; 1 Ouillouard 194.
Vincent r. Sumnoti, nuprm: Art. 1624 C. Code, paragraph 1.
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sarily meant for summer occupation, the tenant's obli 
gallon will Ih' fulfilled if he occupies it for the summer 
only. He will, therefore, prima finit, not be lilb'e for 
objects leased with the cottage and stolen therefrom 
out of season.1 If the premises be devoted to purposes 
of commerce, the tenant may even Ik- obliged to exercise 
therein the particular commerce for which they were 
leased, for if they were closed up, their value might 
he decreased by the loss of the goal-will which had 
formerly attached to them in a particular capacity; 
provided always that such goal-will had so attached. *

Use of business premises.
If the premises are, to the knowledge of the tenant, 

old and in had condition at the moment of his accept 
ancc of them, he has only himself to blame if, by putting 
in machinery which they are unfitted to support, they 
get into such a condition that he is no longer able to 
carry on his industry therein.1 But the landlord cannot 
demand the résiliation of the lease if the tenant use 
the premises, without negligence, for the purpose for 
which they were leased, although the landlord may tie 
much annoyed and damaged thereby ; for instance, where 
there arises from the storage of gisais in a warehouse 
the odor which such articles usually produce.4 But 
where a store is leased for the purpose of carrying on 
therein a fancy dry goods business, and the tenant sub
lets it to a person for the purpose of a warehouse, and

1 Baudry-Lacantinerii, |i. 42S; Trill Civ Seine, <1 Juin 1891, liar- 
Trill K Sept. 1891 ; Guillouurd II n 271 ; Amiens 8 Juil. 18911.

1 l.nlmlh r. Charpentier, C. Ct. i88.s, 29 1. C. J. 2.13; 1 Guil- 
louard 194; see infra, p. 153.

The obligation of the tenant to use the premises for the purpose 
for which they are leased, is violated where he rents a house for a hotel 
and dwelling, and subsequently abandons them to keep a hotel on a 
property owned by him some two hundred feet away. In such a case 
the landlord can demand résiliation of the lease and damages. Coran 
r. Lamarr hr, Q k 17 K B. 493 119081.

• Alireau v. Allan, S. C. 1894, U-R. 3 S.C. 433.
« Jonriili r. Kinfkan, Q. B., Ram. Dig. 610; 17 Duranton 99 

note, 3 Ihivergier 400.
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st rions damage is caused to the building by the weight 
of the goods stored there, the landlord can have the lease 
cancelled and the tenant condemned to pay the damages 
suffered. 1

Tenant using the premises leased for illegal purposes, 
or 1 ontrary to the evident intent for which they are 
leased.

The landlord has a right of action, in the ordinary course 
of law. or by summary proceeding as prescribed in the 
Code of Procedure, to rescind the lease when the tenant 
uses the leased premises for illegal purposes, or con
trary to the evident intent for which they are leased.2 *

The destination of the premises is usually expressly 
stated in the lease ; but in the absence of direct or indirect 
mention therein of such use, the question will be largely 
controlled by the nature of their former destination.1

Where land is leased for purpose which is not stated 
in the lease, but which on the admission of the tenant 
was understood between the parties to the lease to serve 
for piling some lumber on, and constructing “a little 
camp,” the tenant cannot erect a saw mill thereon, 
for the destination of the thing leased is agreed upon, 
and there is an implied prohibition against using it for 
any other purpose.4

Once premises, although formerly used for a private 
residence, have by usage become commercial premises, 
a change from one kind of commerce to another, both 
being equally legitimate and respectable, is not a change 
of destination contemplated by law. Consideration must 
also he given to the locality in which the premises are

1 Pmimt r. Ilnlluml, Q R 15, S. C. (C It 1898).

* Art. 1624 C. Code.

■ < Duvergier 396; 1 (niillouarcl 196.

4 A irltt v. Jolicocur, Q. R 22 K. B. 35 (1912); 5 D. L. R 68.



Landlord and Tenant152

situated, and the purposes for which they had been used, 
with the knowledge and consent of the parties.1

The conversion of the leased premises to an illegal 
and immoral use is a sufficient ground for the résiliation 
of the lease; for instance, where premises are converted 
into a cafe chantant, which is frequented by immoral 
persons cafes chantants being prohibited by the city 
by-laws in force during the said lease;2 or when 
the tenant proves to be a kept mistress (without the 
previous knowledge of the landlord), although she repre 
seated herself in the least1 to be a dressmaker.8 An 
under-tenant who rents a house from the principal tenant 
for purposes of prostitution will be held liable to the 
proprietor for resulting damages.4

The fact that the landlord's vendor, who was also 
manager of the company appellant, was aware during 
several years that a portion of the leased premises was 
being used for immoral purposes, and that he acquiesced 
therein, does not deprive the purchaser and transferee 
of such premises of the right to demand the résiliation

1 See per Greenshields J. in Latreille r lieuumier, (J R. 44 S. C.
al |>. 47<f (C R. 191 J).

Ur hi, in this vase, that the suh-lvasv by a tenant of premises occupied 
for a number of years as a furrier's shop and residence, to a subtenant, 
as a restaurant with rooms to let, does not amount lousing them fora 
purpose contrary to the evident intent for which they were leased 
(art. 1624 C. C., paragraph 1). Hence, it affords no ground for an action 
by the owner to rescind the lease.

In construing a lease, in which the landlord and tenant are Ixith 
described as manufacturers of tobacco, and the premises as "a four 
storey building, etc., now occupied hy tin landlord as a factory," it i- 
fair to infer that the premises were leased to lie used as a tobacco fae 
tory. Therefore, a clause in the lease that "the tenant shall pay all 
extra premiums of insurance of the premises, exacted in consequence 
of the business or work he carries on therein." does not make him liable 
fur the difference between warehouse and factory rates of insurance. 
Fortier v. Youngheart, Q. R. 28 S. C. 118 (C. R. 1904*

* Joseph v. St. Germain, S. C. 1894, (J R. 5 8. C. 61.
1 Beaudry r. Chamitagne, C. Ct. 1868, 12 I,. C. J. 288, /«#/<• Assn 

nation of Scotland v. Iktwnie, C. Ct. 1880, 4 L N. 47; and see 1 Guil- 
louard 197.

4 Montmarquette r. Herman, Q. R., 29 S. C. 193 (S. C. 1906).
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of the lease on the ground of such immoral use of the 
premises. Such knowledge can only affect the question 
of costs.1

It has been held in this province that where a tenant 
leases premises for his own occupancy, and who uses 
one part as a store and the other part for a private res 
idence, he is not considered as having changed the des 
tination of the premises in subletting the part occupied 
by him as a residence to a club formed of young people 
who assemble at evenings to discuss, smoke and amuse 
themselves.2 This case must be regarded as applicable 
only to the particular circumstances therein brought 
forward, for it was not proved that the club in question 
made any noise or other kind of disturbance, and that, 
at any rate, it was situated over premises occupied as 
shops. Generally speaking, the above conversion of 
the destination of premises would be regarded as giving 
rise to cancellation of the lease. 1 It has been held that 
premises leased for “purposes of concerts, lectures, 
fairs, bazaars, clubs, societies, public exhibitions and 
meetings in accordance with law” could not be used for 
the purpose of holding religious meetings of the Sal 
vat ion Army, an organization which is obnoxious to 
a large portion of the inhabitants of the locality; and 
the building having been injured in consequence, such 
a use entitled the landlord to obtain rescission of the 
lease.4 A shed belonging to a dwelling house may be 
used for the purpose of stabling a horse therein.à

Where the tenant commits waste u|xm the premises 
leased, the landlord may demand the rescission of the 
lease. • The question of the tenant making alterations

1 1‘roviilint Tm*t «V Inwntment ('••. r. ('ha/tlmti, (J R. 12 K. B. 
45* 1 *9°3)-

* Mock r. boreal, (J B. 1885, 29 L. C. J 326.
Aix, 31st Jan , 1833, Sirey. 33 -*-483; Troplong v>5. Marcade, 

n. 1 ; 4 Aubry et Ran. p. 481 ; Agnel 11 303; 23 Laurent 259.
4 1‘iynoht v. Hrotmeaa. M. L. R , 7 U B. 77, 21 R. L. l.

■ \h thol r. Jarque*, Mag. Ct. 1884, 7 !.. N 384.
* Art. 1A24 C. C., paragraph 1.
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or improvements affecting the form of the leased premises 
is dealt with in Chapter V.: Rights of the Tenant.”

Remedy in abo:e instances.
The consequence of using the premises for illegal pur

poses, or contrary to the evident intent for which they 
are leased, or of committing waste, is that the landlord 
van demand, summarily if he wishes, the rescission of 
the lease.1 In other respects his recourse is by action 
for damages.2 *

An action by a landlord, for an injunction to restrain 
a tenant from using the land leased in a manner con
trary to the lease, may be maintained as an independent 
action, without demanding the cancellation of the lease.1

Where a tenant uses the premises contrary to the 
evident intent for which they were leased, the landlord, 
in an action against such tenant for breach of his obliga
tion, need not prove that he has suffered any prejudice. 
His right of action arises from the breach of the obliga
tion alone.4 * * But it has been held that damages cannot 
be recovered during the lease for material injury to the 
premises by the tenant,à excepting where such in jury 
is of an irreparable nature, or likely to become so; for 
instance, the demolition of a wall, or the cutting down 
of a tree,H or allowing an undue quantity of snow to 
accumulate on the roof.7

1 Art. 1624, paragraph i, C. Code.
- Art. 1624. paragraph 3. C. Code.
* Audit i\ Jalicontr, V R. 22 K. B. 36 (1912).
« Ihid.

■ Sirey, 9-1-387; Dalloz, 58-2-8(1; i Guittouard 203; and see 1 
Tropkmg m<>. 3 Duvergta 448; f*eyw t Jmmet <v Tracer, Supreme 
Ct. Louisiana, 1890, 42 La Aim, 230.

Damages for deterioration to the leased property can he claimed only 
on expiration of lease where the tenant ha. not then put the property 
in projier condition. Atniot r. lion in, (J. R. 23 S. C. 42, at p. 44.

* 1 Guillouard 205; 25 Laurent 266; Sirey 60-1 66; Dalloz Rep- 
vo. Iahutgv, n. 279.

7 Hudson r. Itusstll, 18 R I, 134; /*««' r. Coghlin, 20 R. I,. 
207; Hudson r. Haunt*, 32 L C J 120.
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.V Obligation ok thk Tenant to Mark Certain 
Lesser Repairs.

The tenant is obliged to make certain lesser repairs 
which become necessary in the house, or its dependen
cies, during his occupancy. 1 These repairs, if not spc 
ci tied in the lease, are regulated by the usage of the place.2 * 
He is only obliged to do this by virtue of the fact 
or presumption that the repairs have become necessary 
through the use of the premises by him or those under 
his control,8 including his sub-tenants. The tenant 
can clear himself of such presumption by proving that 
the repairs are rendered necessary by age or by irre
sistible force.4 * Such repairs are at the charge of the 
landlord, for his principal obligation is to maintain the 
thing leased in a fit condition for the use for which it 
has been leased.6 By “age” is meant the détériora 
lion which results from the ordinary use of the premises, 
and which cannot be traced to any carelessness on tin- 
part of the tenant, however slight. ” By “irresistible 
force” is meant those accidental causes, such as where 
hail breaks the window panes, or a storm destroys the 
window frames, or where a flood washes away the cement 
from the underpinning of a house.7 But the term “irrc 
sistible force” must also be construed as including hidden 
defects in the construction of the premises or in the 
material used therein. *

Prima facie, the landlord is obliged, during the lease, 
to make all necessary repairs, except those which the

1 Art. 1635 C. Code.
* Art. 1633 C. Code.
* Arts 1(127, 1 (>28 C. Code; Baudr y - Laçant inerie I , n. 7<|H.

Pothier n. 107.
4 Arts. 1627, 1636 C. Code ; Baudry Laeantinerie I , 11. 798
4 Arts. 1612, 1636 C. Code.
* 2 Guillouard 468; Caen, 8th Aug , 1873, Rrr. <U Corn, 74. p. 

33; Sirey 73-2-236
7 2 Guillouard 468, and sec Art 1633.
* 2 Guillouard 468; Dalloz Rep. vo. Isouagr, n. 620.
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tenant is boned to make as hereinafter set out.1 * * As 
to landlord's repairs see ante p. 55.

It has already been stated1 that stipulations in the lease, 
charging the tenant with the making of all repairs of 
whatever nature and from whatever cause arising, are 
perfectly valid, but will not usually be held to include 
repairs which amount to a reconstruction and which 
arise from a hidden defect. I11 the case of doubt, such 
stipulations must, apart from local usage, he interpreted 
in favor of the tenant and against the landlord. *

Article if>.vs Civil Code enumerates some of the repairs 
which are at the charge of the tenant, but states in effect 
that these examples are merely enunciative, and that all 
others must, if not specified in the lease, lx* regulated 
by the usage of the place.4 *

The first enumerated in the atxive article as tenants' 
repairs are those “to hearths, chimney-backs, chimney 
casings and grates." Cracks occurring in the chimney- 
piece or the mantel-piece may result from the heat in 
the fire-place or from a blow ; in each of these cases tin- 
repair is at the charge of the tenant. But if the latter 
can prove that the crack <x*currcd owing to an original 
defect in the marble or other material, then the repair 
will be at the charge of the landlord ; this results 
from the alion of principles already laid down.6
1 bus, repairs to a furnace, such as substituting anew 
section for one that is cracked and leaks from long 
usage, are not tenant's repairs, and the cost must be 
liornc bv the landlord, where the lease stipulates that he 
shall make the landlord’s repairs (posses reparations).* 
The sweeping of the chimney is at the charge of the

1 Art. 1613 C. Code.
* Supra, p|». 47, 55.

‘ Art. 1019 C Code; Haudry Utcuntincriu !.. 11. Hoi, 804; Cass 
civ 16 Nov., 1898, I). 991-117

4 Baudry - Laçant inerte I , 8<i(»; Guillouard II., 11 470 Art
1754 C. Nap.

" Supra, and see 2 Gtiillouard 471, commenting on (loupy.
* hart a r r. YmmgkmH, (J. R 28 S. C. 118 (C R. 1904).

5
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tenant.1 * * By-law of the City of Montreal No. 542, sec. 1, 
repealing see. 114 of by-law 260, puts the cleaning at the 
charge of the occupant, except where the house is heated 
by the proprietor. There is a penalty for refusing or 
obstructing. Sweeps are not bound to remove soot or 
other rubbish resulting from sweeping these must In- 
removed by occupant as soon as sweeping is completed. 
At least two days’ notice in writing is to be given to 
occupant of building. *

The second enumeration in Article 1645 of repairs at 
the charge of the tenant is "plastering of interior walls 
and ceilings." This presumption is also subject to 
rebuttal by proof that the plaster has fallen by age, 
irresistible force, or defective material.

Thirdly, the tenant has also to repair lloors, when 
partially broken, but not when in a state of decay.4 * * 
It would appear that the word "floors" relates to floors 
of a room, and not of a shed or out-house, or paved 
yard, which are supposed to.be constructed of suflicient 
strength to bear unusual weight and rough usage.

The fourth enumeration of the tenant's repairs is 
"window glass, unless it is broken by hail or other ine
vitable accident, for which the tenant cannot be holden.' ' * 
But unless the tenant protects his windows during a 
storm by closing the shutters, if any, lie will have to 
repair the damage done to the glass even by hail.7

Fifthly, and lastly, the C<xle charges the tenant with 
repairs "to doors, windows, shutters, blinds, partitions,

1 2 Guillouard 471 ; Sirey 0)04-2-85 ; Hue X. n. 350, contra I). 
95 3-49; 9<»-3-7<».

1 Fees, for each flue in a house shall Ik- paid for each storey 5 cents, 
s|>ecial call to sweep chimney. 50 cents.

* See Kupra.
* Art. 1635 C. Code.
‘ 2 Guillouard 473 on (ioupy; Fothier no. 220, Merlin irrlm Hail, 

section 8, 40; Desgodets, Art. 171, p. 10; 2 Troplong 556-559.
* Art. 1635 C. Code.
7 2 Troplong 560.
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hinges, locks, hasps, and other fastenings."1 The pre
sumption is that all these were in good condition when 
the tenant accepted the premises without formal com
plaint, and that they have since become unlit or broken 
through his fault.5

< >ther repairs, which the l>est authorities regard as 
being at the charge of the tenant, are as follows: -To 
the wooden canopy over doors and the wainscoting, 
likewise mirrors; to balconies, window and other bars, 
trellis work whether of wire or wood3 replacing wall
paper destroyed by the tenant;4 whitewashing the ceil
ings. 6 It is generally agreed in France that the gutter 
and the pipes which carry the water from the roof are 
not reparable by the tenant,* but we think this rule 
must be considerably modified in its application to this 
country.

So far as it is a question of the choking up of the gutter 
or pipe, it is usual in this country to insert in the lease 
a clause charging the tenant with the duty of keeping 
the gutter free from obstructions, the rain pipe being 
protected with a grating. It is not certain that the 
landlord is obliged to furnish such a grating;7 but if 
he is, and fail to do so, and the pipe Incoming choked 
up, the water overflows, causing damage to the tenant, 
the former will be liable for the damage only when he 
has been put in default to put in a grating. * It has 
recently been held by two judges against two that it is not 
a defect in construction to protect, by a cage, the opening 
of a drain soil-pipe on the roof of a building occupied 
by several tenants, even when the neglect to keep it 
clear from refuse would cause the flooding of the roof.

1 Art. 1635 C. Code.
* Pothier, 11. 220.
* Guillouard 476, 477.
4 D. 53-S-Hl; P. 53-2-393
• Palais 53-2-393; D. 53-2-111.

6 2 Guillouard 477; Raudry-Lacantincric I., p. 465, note 4.
: See llollnn'1 v. </e <la*/*, C. R 1891, M. L. R., 7 S. C. 440.
• IM.
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It is the duty of the tenant to attend to this clearing.1 
Hut apart from any special clause in the lease, it is dear, 
that if a roof gutter becomes injured or broken in this 
country, there is a strong presumption that it has been 
brought about either by allowing too much snow and ice 
to accumulate on the roof, or through the negligent 
chopping of the roof cleaners, and we think its repair 
should be at the charge of the tenant.

In a climate such as ours, the landlord is obliged to 
place the water-pipes in such a position, and in such a 
manner, that they may be lit for their purpose in all 
seasons. If the lower part of the building through which 
the pipes pass becomes vacant, the landlord must heat 
it sufficiently in winter to keep the occupant of the 
upper portion supplied with water. At all events, tin- 
landlord is responsible for the freezing of the water pipes 
outside of the tenant's immediate premises. * If tin- 
pipes burst within the premises, the landlord will be 
liable for damage if the bursting were caused bv their 
bad and insufficient condition. * But, doubtless, if they 
burst within the tenant's premises in winter time, the 
presumption will be that it arose through the tenant’s

1 ('ini/n r r. Tin llohh n (’n. Lhl.. (J. R. |8 S. C. 45 s (C. R. 191 S . 
Mercier. J. dissenting, and agreeing with Archibald J.. in Court below, 
reversed in Review.

The trial judge found that with regard to the condition of the cage 
for the protection of the opening of tin oil pipe in question, it was a 
nn ih coHKhurtioH, and that the landlord, defendant, was obliged to 
be aware thereof without notice, and to retain tin- same in good con 
dition : That even if the tenant, whose premises abutted the opening 
of the soil pipe in question, was obliged to take care thereof, as such 
soil-pipe was essential to the service of all the tenants in the premise >. 
the tenant who had special charge thereof would be the agent of the 
defendant landlord for the purpose of keeping the same in good order, 
and would not be a third jierson for whom the defendant was not 
responsible.

* Bernard r. Cate, C. R 1892, (J R. 2 S. C. pp. 84-85; but see 
Jutcau v. Mayor, S. C. 1892, (J. R. 2 S. C. 428 

' Mann v. Munro, y. B. Montreal, September, 1875 
The tenant of a house is not responsible for the damages caused by 

the bursting of the hot water pities on account of the frost, when it 
is caused by the defects in the heating apparatus and in the construe 
tion of the house Daridnon r. King, (J R 48, S. C 592 (S. C. 1915).
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defective heating of the premises, and unless this 
presumption is rebutted, he alone will be liable.1

The tenant will have to repair injuries to mangers 
and stalls in the stables caused by the kicking or biting 
of the horses.2

The cleansing of wells and of the vaults of privies is 
at the charge of the landlord, if there be no stipulation 
to the contrary.8

In the absence of an agreement to the contrary, the 
tenant is obliged to remove the snow from the roof of the 
leased premises;4 and where he neglects to do so, the 
landlord can recover from him the cost of having it done, 
or damages arising through the neglect.5 Hut roofs in 
this country should be sufficiently strong to support a 
certain quantity of snow, for landlords cannot expect 
tenants to have their roofs at all times absolutely free 
therefrom during a heavy storm.6

The duty of removing snow from the roof devolves 
upon the person occupying or having charge of any house,7 
or part of any house, storehouse or part of any store
house, building or part of any building in the city, under 
by-law No. 47 of the City of Montreal.

1 Sec Johan r Mayor, S. C. 1892. Q. R. 2 S C. 428
8 2 Guillouard 479.
1 Art. 1644 C. Code.
4 HuHhoii r. Haynes, C. Ct 1888, 32 L. C. J. 120, 18 R L 81; 

I liaison v. Horn’ll, C. Ct. 1888. 18 R. L. 134, Hare r. Coyhlan, C. R. 
1890, 20 R !.. 207

The landlord, defendant, in removing snow from the roof of a build
ing, broke in the roof of a shed leased to the plaintiff, and his goods there
in were damaged. The plaintiff was also lessee from defendant of a 
store in the lower part of the building from which the snow was cleared. 
In an action by the tenant for damages to goods in the shed, it was 
held that A printed clause in plaintiff's lease, binding him to remove 
snow and ice from the roof of the leased premises, could not be inter
preted as requiring him to remove snow from the roof of the building 
of which he occupied only the lower storey, and defendant had so 
construed the lease by undertaking the removal of the snow from the 
r<x)f of said building. (Hague r. Yallee, g. R. 13 S. C. 112 (S. C. 1898). 

• Ibid.
" Emus v. Straubeniie, C. R. 1889, 18 R. L. 216.
7 See further on this subject infra, Ch. V. section 1. And see 

Scotch case, Reid v. llaird, 4 Rettie 232.
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4. Obligation of the Tenant to Pay the Kent and
CERTAIN OTHER CHARGES.

One of the tenant's principal obligations is to pay 
the rent of the premises leased. 1 The nature of rent ; 
of what it may consist, and its relation to the contract 
of lease, are matters which have already been dealt 
with.5
Time of payment Obligation with a term.

The period at which the rent is to be paid is inva
riably stated in the lease, but sometimes in a verbal 
lease, although the annual rental be agreed upon, no 
stipulation is made as to the terms of payment, or the 
proof may Ik- insufficient or inadmissible to establish 
what was intended in that respect. In such case the 
periods of payment must be governed by local usage. * 
It is a matter of common knowledge that the rent of 
small houses in our cities is invariably payable monthly ; 
but as the houses increase in size and rental, the tendency 
is towards a quarterly payment of the rent, the latter 
being clearly the limit, for where a person occupies a 
house by the mere sufferance of the owner, he can be 
ejected for non-payment of rent only where such non
payment has exceeded a period of three months.4

The tenant has the whole day on which the rent be
comes due wherein to pay it; an action taken on that 
day by the landlord to recover the rent is premature.à 
And the intention of the tenant to remove his effects 
docs not cause him to lose the benefit of the term. *

1 Art. 1626 C. Code.
1 Ante p. 36.
3 4 Pothier 133; 1 (iuillouard 213, and sec Art. 1642 C. Code.
4 Art. 1608 C. Code.
" Donaldson r. Charles, Q. B. 1880, 27 L. C. J. 87; liohert v. Gagnon, 

Q. R., 10 K. B. 237 (1900).
6 Dreary r. Poulie, 12 Que. P. R. 211 (C.*R. 1911).
Where a lease stipulates that the rent shall he payable by monthly 

instalments, the first of which shall become due on the first day of 
June, this gives the tenant the whole of the first day of each month, 
until midnight, to pay the rent for the preceding month, Tournrn / 
O'Solti ran, Q. R. 30 S. C. 274 IS. C. 1916).

II
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The question has arisen whether the rent, which is 
to become due at stated terms, constitutes an obligation 
with a term, or whether it is conditional debt. We 
have decisions taking either view. For instance, it has 
been held by Doherty J.,'that the obligation to pay 
the rent is not a pure and simple obligation with a term, 
but is an obligation correlative to that of tin- landlord 
to procure the enjoyment of the leased premises, and 
could thus only become due upon and proportionately 
to his fulfilment of the obligation. On the other hand, 
it is generally held here, even apart from tin terms 
of a lease which specially provides for the case, that 
in the event of the insolvency of the tenant, the whole 
of the remaining rent becomes due by virtue of Art. 
1092, for the tenant thereby loses the benefit of the term.8 
The general opinion in France is that rent to become due 
is a debt with a term and not a conditional debt.8

Hence it is subject to Art. 1092 of the Civil Code, 
which states that: 1 * * The debtor cannot claim the benefit 
of the term when he has become a bankrupt or insolvent, 
or has by his own act diminished the security given to 
his creditor by the contract.4 * In view of the doubt 
surrounding this question, leases now frequently incor
porate the substance of this article, so that it becomes 
a matter of special agreement lndween the parties.6

W here rent paid in advance.

It may Ik* agreed that the rent shall 1h* payable in

1 McPherxon r S y mon tlx, y. K. 29, S. C. 121, 122; Hun wan r, 
Archibald, y. K., 12 K. B. at p. 16, reversed in appeal on another point,

1 Sv-e po*t Chapter VI "Termination of the Lease "—Effect of 
Insolvency of Tenant, p. 236.

1 Cass. 28 Mars 1865. Dalloz, 63-1-201 ; Cass. 16 Feb. 1870, Dalloz, 
70-1-261; Cas>. rcq. 11 Avril. 1892, Dalloz, 92 1-343; Haudry-Lecan, 
tinerie !.. n. 859, (luillonard I , 11 338; Col met de Santerre IX.. n. 
28 hi* XXI; Pont. Hrir. cl. /////>.. 1., n. 126 hi*; Lahhe. note, Sirey- 
92-1-434; Contrm Mourlon, Rev. Prat XXIII. 1867, p.385, Laurent 
XXIX, n. 393. See /»*/, p. 236.

4 Haudry•Lacantincrie I , n. 860, 1268.
4 As in Han r. Warwick Haul* Co., U K . 47 S. C. 60 (S C. 1914).
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one- amount, or it may Ik* paid in advance.1 Where 
a tenant pays one year's rental in advance to his land
lord, such a payment is valid as against the latter's 
vendee, or even his creditors, hypothecary or otherwise, 
in the event of his insolvency in the course of the year.2 
That is to sav, lie will not he hound to pay the rent a 
second time, for instance to a hypothecary creditor 
whose claim is not satisfied by the sale of the immove
able leased.3 If a like payment were made for the pur
pose of defrauding the landlord's creditors, to the know
ledge of the tenant, it would not he valid, hut the burden 
of proving the fraud would Ik- upon the creditors.4 * 6 If, 
however, the tenant paid more than one year's rental in 
advance, it would he valid against a subsequent purchaser 
only where the discharge for the payment had been régis 
tered, together with a description of the immoveable. 
And in any event, where the tenant pays rent in advance, 
whether his lease Ik* registered or not, he will always 
he liable to lx- ejected by the purchaser, where the pro
perty is sold at judicial sale at the instance of hypothe
cary or other creditors. *

1 In a lease with promise of sale, providing that, on default of 
payment of any of the notes given as consideration of the contract, 
tin landlord could take possession of the property, and that the tenant 
would lose all that lie had paid to the landlord, the clause which sti 
puluted that the landlord "should return the then miniatured notes 
at the time of their maturity; that is to say, that the landlord would 
only he obliged to retire them and return them to the tenant at tin 
time of their maturity." gives to the landlord a right of action against 
the tenant to recover the amount of the notes due at such time, the 
amount of which would represent the value of the enjoyment of |m>sscs 
sion of the property during the running of the lease; and in such case 
the landlord need only deliver up tin notes not yet due at the time of 
his taking possession. Richards r. (Menu, y. R , 47 S. C 259, (C. R 
1915).

2 Dupuy r. SicClatuvjhnn, C R 1880, 27 L C J 61; reversing 
S C., 24 L. C. J. 244, see remarks of Dorion, C. J . in Huylië r Stanton, 
V R. 1882, 27 L. C. J. a p. 210; and Arts. 1663, 2128, 2129 C Code.

3 Dupuy v. Md'lanaghan, supra.
4 Arts. 1032, 1038, 1203 C. Code; 1 Guillouard 216.
6 Art. 2129 C. Code.
6 Desjardins e. (travel, S. C. 1880, 23 L. C. J 105; Société de 

Construction Metro/mlilaine v. Commissaires d'Ecoles, etc., y. R 
1879, 24 L. C. J. 23; llarte v. Hourgette, K. R. 1846, 2 R. de L. 33;
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Where a tenant abandons the leased premises, with 
the consent of the landlord, before expiry of the lease, 
and at the same time pays the rent to become due for 
the balance of the lease, ii the landlord re-lets the pre
mises for the same price during the currency of the former 
lease to another tenant, this has the effect of resiliating 
the former lease, and the landlord must reimburse the 
former tenant for the rent he has paid in advance, accord
ing to the period when the new lease begins to run.1 2

Proof of rent to be paid —Authentic lease.
Where a tenant, during nearly three years, paid rent 

at the rate of $29 a month, and accepted receipts for 
the money paid as >aid rental, it was held that such 
receipts, as well as the admissions of defendant, 
tenant, constituted a commencement of proof in writing 
to contradict the terms of the authentic lease by which 
the rent was declared to lx* Si5 per month, and the 
evidence of the landlord was sufficient to complete the 
pr<x>f. *
Bonus paid by tenant for improvements—Subsequent 

Résiliation of the lease.
Where a sum is paid by a tenant to his landlord by 

way of txmus for improvements the latter has made to 
the premises, this is equivalent to a rent paid in advance, 
and if the least1 is subsequently resiliated at the suit 
of the tenant for failure on the part of the landlord to 
make repairs which were chargeable to him, he will be 
obliged to refund such bonus, as in the case of rent paid 
in advance.*

Bogle v. Chinie, Py Ice's Rep., p. 20; Du pu g r. McClanaghan, C. R. 1880, 
27 L. C. J 72; reversing S. C . 24 L. C J. 243; Moury vs. Bowen, C R. 
1884, M. !.. R., 3 S. C. 417, following McLaren v. Kirkwood, 25 L. C. J. 
i"7

1 Vallerand v. Lachance, Q. R. 43, S. C. 526 (S. C. 1913).
2 Beauchamp v. Beauchamp, Q. R. 14 S. C. 427 (S. C. 1898), 

confirmed in Review 31 Oct. 1898.
8 Cote v. Cantin, Q. R., 21 S. C. 432 (S. C. 1901), confirmed in 

Review 28 Feb. 1902.
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Apportionment of rent.

Where two properties are leased for a single rent, the 
tenant has an action against the purchaser of one of 
the properties, who is at the charge of assuming existing 
leases, to have it declared what prop<»rtion of rent he 
owes the purchaser.1

IbinanJ of payment of rental. Where rent payable.
The rent is payable at the domicile of the tenant, in 

the absence of any other place agreed upon in the lease,2 
which means that before the tenant can Ik* * considered 
as having defaulted in the payment of his rent, so that 
an action will lie by the landlord to recover it, the latter 
must first demand it from him at his domicile.8 The 
consequence to the landlord of taking an action for the 
rent, without first demanding it, would t>e that if the 
tenant brings the money into court with him, the landlord 
would have to pay the costs of the action.4 No action 
of damages would lie against the landlord in such case, 
on the ground of vexatious proceedings, even where the 
proceedings are commenced by process of attachment.6

Leaving a letter, without asking or waiting for a reply, 
is not a sufficient demand of rent.6 Where a tenant 
has his domicile elsewhere than at the leased premises 
when the rent becomes due, our courts have held that 
tlu landlord is not obliged to notify him elsewhere than 
at those premises ; and if they are altogether closed, lie

1 Humner v. Im/huhU, y. K. 38 S. C. 309 (C. K. 1910).
Pothier, 136; Baudr y - Lacantinerie I., 11. 801 ; 1 Guillouanl 

21K; and see Art. 1152 C. Code.
//•dwrt r. l>orum, C. Ct.. 16 I. C J. 33. Martineau r. Unau II, 

1889, 12 I,. N. 204; Thyme ut v. Heautrony, S. C. 1879, 9 R I,. 54c», 
Ih i'HV. McGMrick, C. Ct. 1870. 3 y I. |< 368; Il hit» 1 \orman, 
ih Donohue r. Dr In Hiynr, C. Ct. 1896, 2 Rev. de Jur 132; Hubert 
r (ingnon, y. R. 10 K. B. 237. pp. 241. 242

• Ibid.
David r. 7'humas, y. B. 1857, 1 !.. C. J. 09, and see remarks of 

l.ae .«te, C. J , in Scott r. Mci'affrey, y B. 1892, y R 1 y B at pp. 123,

" Il earn v. Mciloldrick, C. Ct. Que 1876, 3 y. 1. R 368.
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is exempted from that obligation. 1 The contrary view 
is held in France.2
To whom rent to he paid Purchaser of premises.

If rent be paid by the tenant to the wrong party, he 
cannot be turned out of the premises without an op 
portunity of paying to the right person.1

Where a landlord has, subsequently to the lease, sold 
the property leased, to the knowledge of the tenant, 
and where, moreover, a third party, whom the tenant 
constituted an administrator of his business affairs, 
especially in connection with the execution of the said 
lease, has paid instalments of rent to the purchaser of 
the property, the tenant cannot set up in defence to 
an action by the purchaser to have the lease resiliated 
for default in payment of the rent, that he was not served 
with a copy of the deed of sale, or that there was no 
acceptance by him of the transfer of his indebtedness 
for rent; especially where the tenant has alleged that the 
plaintiff granted him delay for payment of rent, said 
agreement being denied by plaintiff and not proved. 
Such an allegation constitutes an admission that plaintiff 
is the creditor of the rent due under said lease.4

The sale of an immoveable property under lease, 
with a transfer to the purchaser of all rentals due and 
to become due, "thereby subrogating him in all the rights 
of the seller," is creative of a privity of contract between 
the purchaser and the tenant that gives the former the 
right to bring suit against the latter, not only to recover 
rent, but for cancellation of the lease for any of the causes 
for which the seller could have done so.à

1 Vinrent r. Samson, C. Ct. 1890, 13 !.. N. 339; Donohut r. Dr 
In Hignr, C Ct. 1896. 2 Rw. de Jur. 132; ami see Ta**r r. Snrnrd, 
Mag. Ct. 1889, 13 L. N. 266.

2 Baudry-Lacantinerie I., n. 861 ; 1 Guillouurd 219; 27 Demo- 
lombe 270.

3 liaylis r. Stanton. Remarks of Ramsay, J., 27 L. C. J at

4 Fortin r. Y (hoard, y. R. 13 S. C. 257 (S. C. 1898).
• Eürnhrrg t\ Aronson, (J. R. 45 S. C 87 (C. R. 1913).
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Interest.
Interest will In-gin to run on overdue rent from the date 

of judicial demand of payment.1

Sale of contents of building to tenant Reduction of rent.
Where a building, and the machinery therein, were 

rented to a tenant, upon the purchase of the machinery 
by the tenant, he is entitled to a reduction of rent pro
portionable to the value of the machinery purchased, 
from the date of the purchase.2

Grounds of refusal of tenant to pay rent.

Where the landlord, after being notified, fails in his 
obligation to keep the premises in proper repair, the 
authorities are much divided as to whether the tenant 
is justified in refusing to perform his obligation to pay rent. 
It has been held under our law that where the landlord 
has delivered the premises, and the tenant accepts and 
occupies them, the latter’s obligation to pay rent Incomes 
absolute. If he considers that he has a grievance against 
his landlord, he has a recourse by action at law either 
to have the lease cancelled, with damages, or a reduction 
of rent. On the one hand, the tenant's obligation to 
pay rent is a liquidated debt proportioned to the duration 
of his occupation, but on the other hand, the landlord's 
liability for breach of his obligations is an unliquidated 
debt which can, in the case of dispute, be liquidated 
only by a judgment of the Court. Therefore, a tenant 
must, if he has a grievance, and having previously put 
his landlord in default, either sue his landlord for a can 
ccllation of the lease, or reduction of rent, with damages 
or for damages alone, or, if sued by the landlord for 
arrears of rent, he can set up an incidental cross demand

' Art 1077 C. Code ; O'HaUormn r. Ki unniy, C R 1874, 18 I. 
C. J. 284; Pothier 138.

2 Sun Lift A tom ran n Co r Cnmr, (J R. 17 K B. 1 11907)
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for damages; he cannot plead compensation, 1 unless the 
claim is a liquidated one.2 Hut there are weighty 
authorities who take a contrary view.3 Hut if the tenant 
is sued in cancellation of the lease for non payment of 
rent, he can oppose to the landlord’s demand that the 
landlord has not fulfdled his obligations, such as not 
giving complete enjoyment of the premises, or not making 
necessary repairs or repairs agreed upon.4

Réduction of rent where urgent repairs have to l>e wade.

If during the lease the premises be in urgent want 
of repairs, which cannot be deferred, the tenant is obliged 
to suffer them to be made, whatever inconvenience they 
may cause him, and although he may be deprived, during 
the making of them, of the enjoyment of a part 
of the tiling.6 Hut, if such repairs Incarne necessary 
before the passing of the lease the tenant is entitled 
to a diminution of the rent according to the time 
and circumstances; and in any case, if more than 
forty days be spent in making such repairs, the rent 
must be diminished in proportion to the time and the part

1 Lockie v. Mullins, S. C. 188ft, M. I,. R., 2 S. C. 262, ('hajH-ron 1.
lioucher, C. Ct. 1885, 11 (J !.. R 367; Morin r. 11 only, S C. 18S9, 
17 R. L. (>57; Weip/urt ». Ijlland, K. it. 1829, 2 R. tie I. 441 ; Lorany, 1 
v. Perrault, S. C. 1854, Ramsay’s Condensed Reports p. 61; Mal- 
huupt r. Emins, Supreme Ct Louisiana, 38 Louisiana Annual, 7^4, 
Baudry-Lacantinerie !.. nos. 328-332; Cass. 5 Jail., 187ft, S. 76-1-104; 
Cass. Civ. 11 Jan. 1892, S. 92-1-117, 1). 92-1-237; *, Laurent 100.
Wurtele v. Brazier, y. H. 1818, 2 R. de L. 440; Fyfe v. Lamllec, 12
I N u:

Held, that a tenant sued for rent may plead as a defence that he has 
not had quiet enjoyment of the leased premises, or that he has only 
had a partial enjoyment thereof. Synod of the Diocese of Montreal r. 
Kelly, y. R., 20 S. C. 19 (S. C. 1901).

2 Baudry-Lacantinerie 1., 11. 329.
3 See Lemoine v. DeBcltefeuille, S. C. 1882, 5 L N. 42ft; Shuler 

Saunders, 3 !.. N. 134; Penny v. Montreal Herald Printing Co., 27 
L. C. J. 83, 4 Aubry et Rau, p. 474; Sirey 48-2-190; Sirey 65-2-199; 
Cassation, 15th Dec., 1880, Sirey 81-1-170; 1 Guillouard 101 and 222, 
lioucher r. lirault, 15 L. C. J. 117. Guillouard 1., n. 14ft, maintains that 
it is not a question of compensation hut merely of reduction of rental.

4 Baudry-Lacantinerie I., 11. 880, 1378; Cass. Dalloz 83-1-415. 
6 See Art. 1634 C. Code.
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of tlu* thing leased of which he has been deprived. 1 If 
the repairs he of a nature to render the premises mi 
inhabitable for the tenant and his family, lie may cause 
tlu lease to lie rescinded.2 This subject has also been 
dealt with in a previous part of this work.3 Article 
1634 C. C. is a recognition of the principle that the tenant 
is not bound to fulfil his obligations, where the landlord 
fails in his obligation to give the tenant enjoyment of 
the premises leased to him. But, obviously, in the case 
of dispute, the process of the Court must be invoked 
before the tenant can set off in reduction of his rent the 
amount which he claims to lie entitled to in virtue of 
repairs made under this article.
W here property leased is destroyed.

Where the property leased is destroyed, the tenant is 
immediately discharged from his obligation to pay rent;4 
even where the property is destroyed by the fault of 
tlu tenant. In the latter case the tenant would lie liable 
in damages to the landlord, but the obligation to pay 
rent always ceases with the destruction of the property 
leased.'
Remission of rent under Art ioHq Code of Procedure.

That provision of the Code of Pnx'edure has already 
been set out,” which provides that, in the case where 
the landlord chooses to avail himself of the provision, 
the tenant obtains a remission of the rent due if he quits 
the premises within the delay notified to him by the 
landlord. The delay must not be less then three clear 
days If a tenant on being served with the following 
notice from his landlord : ‘ The house having been rented
from the ist July next, we take the liberty of notifying

' IM.
5 ibid.
3 Ante p. 62.
4 Arts. 1659, 1660 C. Code.
' See infra. Ch. VI "Termination of the lease, section 8. Destruc

tion of the premises"; Dalloz 68-1-471.
6 Ante p. 126.
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you that wv wish you to quit the premises at that date,** 
quits the leased premises within three days, he is released 
from liability to pay rent then due, such notice meeting 
all the requirements of Art. 1089 C. I*.1

Compensation.
Kent can Ir* compensated like all other debts. - Where 

a tenant is compelled to leave the premises on account 
of their becoming uninhabitable, and is also allowed 
damages, he can compensate such damages against 
rent due by him at the time of his departure. * Defen
dant was creditor of a portion of the rental which plaintiff 
his creditor, attached by garnishment. The defendant 
had agreed with the garnishee, his creditor, that he would 
take out his portion of the rental by boarding with him, 
and that this arrangement should last as long as the 
defendant should board with the garnishee. It was 
held, in the absence of proof that such an agreement 
had been collusively made to deprive the defendant's 
creditors of their recourse, the garnishee could set off 
against the plaintiff’s demand the conventional compensa
tion resulting from the above agreement, as long as 
the defendant boarded with him. Hut the duration of 
such an agreement being uncertain, the Court declared 
the seizure tenante for the case where the said agree
ment might terminate before the expiration of the lease. 1

Remedies of landlord for non-payment of rent by tenant.
One of the consequences to the tenant of the non

payment of his rent, according to the stipulations of the 
lease, whether verbal or otherwise, is that the landlord 
can institute an action against him, either in the ordinary 
course of lawr or by summary proceedings, according

1 Pontbriand Co. r. Chateaumrt, 11 (Juc. P. R. 242.
* Thymeun v. tienutrong, S. C. 1879, 9 R. I,. 540.

Fyfc v. IxtvaJbr, Mag. Ct. 1889, 12 L. N. 147. See supra pp. 167-
168.

4 Manufacturers’ Life Insurance Co. v. I)< Hi lit feuille, Q R 
15 S. C. 431 (S. C. 1899).
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to Art. 1150 cl seq. C. P., to recover possession of the 
premises leased. ' This is the case even where there is 
only one instalment of rent due.2 If there be no lease, 
either written or verbal, so that the tenant is occupy 
itig by the mere tolerance of the proprietor, he can be 
ejected only where he has not paid rent for a period 
exceeding three months.3

But Article 1089 of the Code of Procedure provides for 
summary expulsion of a tenant for non-payment of rent 
where the landlord finds it desirable to adopt the 
proceedings therein set out. For instance, this Article 
declares that “Whenever any rent is due by a lessee 
and is not paid when due, the proprietor or lessor may 
notify the lessee in writing, to quit the premises leased 
within a delay which shall not be less than three clear 
days; and if he quits within the said delay the rent due is 
remitted him.”

“If the lessee refuses or neglects to comply with the 
said notice within the specified delay, the lessor may, 
by suit before a competent court, have all the moveables 
garnishing the leased premises, and which have not been 
removed within the specified delay, attached, and have 
them sold in the ordinary manner, without the lessee 
having arv right to avail himself of the exemption from 
seizure provided for under Articles 598 and 599, para 
graph 2."

1 Art. 1624, paragraph 2 C Code; (luardian Inauranre Co. r limn 
phrey, Q. R. 33 S. C 393 <C. R. 1908), citing Quintal r. \oiron, 
.3 L. C. J. 28; McDonnell r. Collins, 3 I, C J 41 ; Conn r. Johnston, 
15 L. C. R. 260; Lusignan r /{idle, if> R. I, f><)4, and disapproving 
Joseph v Den (old, (J. R , 10 S. C. 152.; Robert r. Chateaueert, S C. 
1887, M. I,. R., 3 S. C. 214, overruling Pelletier r. hi pierre, C Ct. 
1873. 7 R. L. 241.

2 (luardian Insurance Co. r. Humphrey (C. R 19081. (J 33 
S. C. 393.

There is not litispendence where a landlord, having seized his tenant's 
effects for rent, and the seizure is opposed on the ground of their being 
unseizable, the landlord makes a second seizure of the same effects 
for rent due since the first seizure in case the effects may be declared 
seizaWe in the first action ; Montreal Street Railway Co. r. (iauthier,
y. r„ 14 s. c 147 (s. c 1898)

8 Arts. 1624 paragraph 2 and 1608 C. Code.
As to the recourse of the landlord under Art. 1608 C. Code, see ante p. f>.
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The lessor need not avail himself of the Ixnefit of 
this Article, and in that case he retains all his rights 
and recourse as though this Article did not exist."

The judgment rescinding the lease by reason of the non 
payment of the rent is pronounced at once without any 
delay being granted by it for the payment ; nevertheless, 
the tenant may pay the rent with interest and costs of 
suit and thereby avoid the rescission at anv time Ix-fore 
the rendering of the judgment. 1 The delay between service 
of judgment and ejectment, however, is within the dis- 
eretion of the Court,5 but is usually three days.

For non-payment of rent, the landlord can also join to 
the action in expulsion a demand for rent with or with
out an attachment for rent, an attachment in recaption, 
if necessary, or an attachment be,ore judgment in the 
hands of the tenant or of garnishees. *
Damages for loss of rental.

Where the landlord demands rescission of the lease 
for non payment of rent, the tenant is obliged to pay 
the rent up to the time of vacating the premises and 
also damages, as well for loss of rent afterwards, during 
the time necessary for re letting, as for any other loss 
resulting from the wrongful act of the tenant. * For 
the method of reckoning the indemnity due the land 
lord, where the lease is resiliated for the fault of the tenant, 
see [>ost Chapter VI, "Termination of the I.ease."

Surety for payment oj rent.
Where a third party has become surety for a tenant's

1 Art 1625 C. Code.
2 Art. 1160 C. P.

Art. 1624 C. Code; Art 1152 C. P.
The liquidators appointed under Art. 1896a of the Civil Code, to 

wind up a dissolved partnership, can sue a debtor of the partnership 
for rent and damages, with a conclusion for résiliation of the lease, 
without first obtaining an order of the Court or of a judge or the au 
t'norization of the members of the partnership. Robert v. Caqnon, 
(J. R. 10 K. R. 237 (1900I.

4 Art. 1637 C C., (luardian Assurance Co. v. Humphrey, Q R. 
33 S. C. 394 (C. R. 1908;, affirming S. C. See Article 1065 C. Code.
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rent, he is released where the lease lias been resiliatvd at 
the landlord’s demand, for a cause other than the non
payment of rent, and the landlord cannot claim from the 
surety for periods of rental due since the date of insti
tuting his action, even where such rental is included in 
the damages to which the tenant has been condemned 
by reason of the résiliation.1 2 * Where a sum is depo itcd 
with the landlord as a guarantee for the prompt payment 
of the rent as it becomes due and to serve as liquidated 
damages in case of delay to pay, the acceptance by the 
landlord, without reserve, of overdue rent, constitutes 
an implied renunciation by him of damages, and the 
tenant may recover the sum so deposited upon résilia
tion of the lease. *
Receipts for rent paid.

The tenant must be careful to obtain receipts for rent 
paid and to preserve them during the whole course of 
the lease, and even thereafter, for he may need them 
for the purpose of showing them to future prospective land
lords. For this reason a tenant has a right to demand 
a receipt, for each payment of rent, from his landlord 
or some person duly authorized by him.8 A receipt 
given by the landlord’s attorney in an attachment for 
rent is not sufficient, and upon refusal of the landlord 
to give a receipt under his own hand, the tenant can 
sue to compel him to give it, or in default that the judg
ment ordering him to do so shall stand in lieu thereof.4

Where the tenant is sued for rent, if he cannot produce 
a receipt he will be allowed to bring witnesses to prove 
the payment only where the amount involved is fifty 
dollars or under, or, if over that amount, where there is

1 Hurland v. Valiquetlc, y. R. 24 S. C. 94 (S. C. 1903): Casey i\ 
Janvier, Q. R , 16 S. C. 43 (S. C. 1899)

Where the landlord goes security for his tenant’s gas hill, he van sue 
his tenant for this bill only where he is sued by the creditor. Beaudry 
t . Bouchent. C. R ixs.t, jo I. C. J JSf.

2 Wallace v. Honan, Q. R. 32 S. C. 236 (C. R. 1907).
a Blamondon v. Mathieu, Q. R. 16 S. C. 32.
« Ibid.
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some writing or admission which will serve as a basis 
for tlu admission of testimony, unless the landlord can 
be got to admit the payment upon the oath living put to 
him.1 If receipts can lx* produced for the rent of several 
consecutive years, the better opinion, we think, is that 
stuli receipts can serve as a commencement of proof 
in writing to support the inevitable presumption that the 
rent was paid for the period anterior to such receipts, 
and to allow the admission of testimony to that effect. 2

Prescri ption of action for rent.

House rent is prescribed by five years;3 but if during 
that period the tenant makes some acknowledgment of 
the debt without paying it, this will interrupt the pre
scription. which will commence to run anew from the date 
of such acknowledgment.4 *

( ost of lease and registration.

flic cost of the lease and its registration is at the charge 
of the tenant.6

1 Art. i2.vt C. C<k1v; Private receipts for rent or otherwise make 
puina /licit evidence of their contents, and the burden of proof is upon 
tin opposite party to disprove them. Haylm v. Stanton, Q. It. 1882, 
27 L. C. J. 203.

Ih hi, in France, that an admission by the tenant of the existence of 
tin lease, but claiming to have paid his rent, is indivisible, Trill, paix. 
Hazas. 27 Dec. 1*90. Rev. de Bordeaux, 91, 3, (12; Baudry-Lacantinerie 
!.. n H(,k

Acceptance of a cheque liearing the words "in full for rent to first 
of August " does not necessarily imply acquiescence on the part of the 
person receiving it The circumstance of each case must determine 
such a question, Royal Trust Co. v White, y. R. 50 S. C. 277 (S. C. 
1916).

s 1 Guillouard 226; Baudry-Lacantinerie I. n. 868; Colmar, 
Sirey 4-2-119; Cassation, Sirey 37-1 914; Bordeaux, Sirey 40-2-222; 
Cassation, Sirey 56-1-421; Cassation, France Judiciaire, 81-82, p. 527.

1 Art. 2250 C. Code.
This applies also to lease by sufferance under Art 1608 C C , Hr cake y 

1 Carter, Supreme Court. Cassel s Digest, 2nd Kdit. 463.
Kffect will be given to the prescription even though not pleaded and 

only set up for the first time in appeal. (Ihid.)
* Art. 2227 C. Code.
6 See Art. 1479 C. Code; 1 Guillouard 229.
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l axes.

The landlord always retains the property in the premises 
leased, and he has even the enjoyment of it in the form of 
rental ;1 it is said to 1 e only just, therefore, that he should 
support all the real estate tuxes thereon, whether ordinal \ 
or extraordinary, unless the lease stipulates to the eon 
trary. * I11 the event of such a stipulation in regard to
those taxes which it would otherwise l;e incumbent on the 
landlord to pay, such taxes assume, so far as the tenant 
is concerned, the same character as, and go to make 
up. the rent which the landlord is to get from his tenant 
for the enjoyment of the thing leased ;3 they are therefore 
prescribed bv five years,4 and they can be sued for 1>\ 
the landlord, if in arrears. The landlord, or the purchaser 
of the leased premises, can also sue in résiliation of tile 
lease on the ground of non-payment of the taxes 
which the tenant has expressly or by implication in 
the lease agreed to pay.6 The tenant cannot refuse 
to pay the taxes to the landlord because the latter has 
not paid them to the city or municipality.H If the stipu 
lation in the lease, charging the tenant with payment of 
taxes, is of a wide nature, mentioning specially “all 
taxes and assessments,” this will include special assess

1 Pothier 211.
- Pothier 211; 1 Guillouard 231.
liaudry Laçantinerie !.. 11. 885. does not agree with this reasoning, 

and thinks that it cannot he laid down as a general principle that tin 
landlord should supjiort all taxes, in the absence of a contrary stipula 
line

; Ettenberg r. Aronson, Q. R. 45 S. C. at p. 93 tC. R. 1913).
4 Oui not v. Uohiüard, S. C. 1881. 3 L. N. 8, 27 !.. C J. 227; dug 

r. \ormandeau, 21 L. C. J. 3<*>. is not to the contrary as the record 
shows that it was not as tenant, hut as co-proprietor, i. tas greve #/< 
substitution, that the party was there held liable, the prescription being 
held as that of 30 years.

■ Eltenlterg v. Aronson, Q. R 43 S. C. at p. 93 (C. R. 1913), 
citing Tliivicrge <’• Laurenrrllr, infra; Ecclesiastiques du Séminaire de 
St Sulpice de Montreal V. City of Montreal, 16 S. C. R. 399.

0 ThivUrge v. iMurencerille, C. Ct. 1889, 18 R. L. 403; Ouimet v. 
Hoh 1 Hard, sultra; Contra. Maille v. Richer, S. C. 1879, 2 L. N. 414.
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Hunts, e.g., such as arc imposed for local improvements.1 
Hut a tenant would not in that case be held liable to pay 
a special assessment for the widening of a road for which 
the proprietor had received compensation.2

The water tax is not a tax affecting realty, but is a 
personal tax, and by By-law No. 432, sec. 7, of the City 
of Montreal, such tax is made payable by the tenant, 
occupant or proprietor occupying a house or part of a 
house. The water tax is payable by the tenant to the 
City only and not to the landlord.3

Insurance charges.
Leases of manufacturing premises not infrequently 

contain clauses containing covenants relating to insurance 
of the premises. A covenant in a lease that the 
tenant will insure the premises and transfer the 
policies to the landlord, and, in default of doing so, 
the landlord will have the right to insure them himself 
and recover the premiums from the tenant, is binding, 
notwithstanding difficulties in the way of obtaining 
insurance from regular underwriters, particularly when 
such difficulties arise from the circumstance that the 
tenant d<xs not occupy the premises. In such a case 
the landlord has the right to insure as best lie can and 
to recover the premiums, even if somewhat in excess 
of ordinary rates.4

A covenant in a lease that the tenant shall pay, in 
addition to rental, any “extra premiums of insurance 
of the premises exacted in consequence of the business 
or work he carries on therein,' ' d<x*s not impose on the 
landlord the obligation to notify the tenant when such 
extra premiums are exacted, even though the premises

1 !.es Ecrh siasliyues <l< SI. Sul pice de Montreal r. C il y of Montreal, 
Supreme Ct. 1889, 16 Can. S C. R. 399; PinmnnauU r. Hammy, ,s 
1„ C. J. 227; Hinson no nil v. Henderson, 5 L. C. J. 338; He.rthel.et r. 
Muir, .s I,. C. J. 339 ; Pu man r. \ inn, 5 !.. C. J. 339i Etlenberg v. 
Aronson, Q. R. 45 S. C. at p. 93 (C. R. 19*3)-

2 Slime r. Loframboise, (j B. 1871, 3 R. L. 431.
'1 Donaldson v. Charles, (J. B. 1880, 27 L. C. J. 87.
4 Hannerman v. Consumers Cordage. Co., Q. R. 34 S. C. 441 ; 

affirmed in appeal Q. R , 18 K. B. 305 (1908).
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were occupied for a number of years by the same tenant, 
carrying on the same business, under a lease containing 
the same clause, during which no extra premiums had 
been paid. 1 * Dilatoriness on the part of the landlord, and 
his not making the demand for such extra premiums for 
several years, cannot be construed as a waiver of his 
right to recover them. *

In construing a lease, in which the landlord and tenant 
are both described as manufacturers of tobacco, and 
the premises as a “four storey building, etc., now occupied 
by the lessor as a factory,” it is fair to infer that the 
premises were leased to lx- used as a tobacco factory. 
Therefore, a clause in the lease that “the lessee -hull 
pay all extra premiums of insurance of the premise^, 
exacted in consequence of the work or business ’ does 
not make him liable for the difference between ware
house and factory rates of insurance.3

5. obligation of the Tenant to Preserve Tin- 
Premises and Restore them in the Condition 

in which he Received them.

(iencral Obligations.
Where a statement has been made between the land

lord and the tenant, of the condition of the premises, 
the latter is obliged to restore them in the condition in 
which the statement shows them to have been, with the 
exception of the changes caused by age or irresistible 
force.4 If no such statement has been made, the tenant 
is presumed to have received the premises in apparent 
good condition, and is obliged to restore them in the 
same condition, saving his right to prove the contrary. *

1 McMillan v. Wing Sang Kec, Q. R. 29 S. C 440 (C. R 1006).
* Ibid.
3 Fortier r. Younghart, Q. R„ 28 S. C. 118 (S. C. 1904).
4 Art. 1632 C. Code.
4 Art. 1633 ib.; 1 Guillouard 246.
This presumption can Ik- invoked not only by the landlord, but by 

third parties. Paquet, v. Nor. Mount Royal Realty Co., Q. R. 49 S C 
302.

12
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And. iurthvr, the tenant is liable for injuries and loss 
which happen to the premises during his enjoyment of 
them, unless he proves that he is without fault;* 1 * he is 
responsible even where the injuries and losses happen 
from the acts of persons of his family or of his sub-tenants. * 

No doubt, if premises are left in a very untidy or filthy 
condition, an action of damages would lie to recover 
damages for the trouble and expense the landlord would 
Ik put to in having the premises tidied up or cleaned. 
Hut the Courts would seem not to favor such an action 
unless the damage is considerable. *

If. upon expiry of the lease, the landlord claims that 
tin premises are not delivered up in as good condition 
as they were received by the tenant, or are delivered 
in part onlv, making allowance for ordinary wear and 
tear, it must first be ascertained whether the deterioration 
existed at the time the premises were taken over liy the 
tenant, or occurred during his occupation. If a state- 
mint of the premises were drawn up at the time of making 
the lease, this will easily Ik- ascertained, if no such state 
mint exist, and if the deterioration lie an apparent one, 
tin burden of proving that the premises were delivered 
with the deterioration existing at the date of the lease is 
upon the tenant; if tin deterioration be a hidden one, 
Mieli as the existence of bed-bugs in the house, the burden 
of proving that it arose through the fault of the tenant 
is upon the landlord.4 If it be established that the 
deterioration or loss occurred during the occupancy of 
the tenant, it must next lie ascertained whether it occurred 
by virtue of the age of the premises, by the fault of the 
tenant, or from causes lieyond his control. The first of 
these can be determined by an expert examination of

1 Art. 1627 it.
- Art. 1628 it.

Sic Stemumn r. Md'hiui, Q K„ 17 K. B. at pp. 126, 130, revers
ing 1 lunlop J. (see latter at p. 120).

« 25 Laurent 270; 1 Guillouard 242.
1 Arl« 1632, 1633 C. Code; Caen. 25th Feb., 1871; Dalloz 72-2-

150 1 Guillouard 246; Baudry-Lacantinerie I , 11 918, 925.
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tlii- premises, and in order to escape from the presump 
tion of fault against him declared by Art. 1627 C. Code, 
the tenant must prove that the condition of the premises 
has arisen through causes beyond his control.1

1 he tenant, it has been said, is responsible for injuries, 
etc., caused by the persons of his family or of his sub
tenants; 2 this liability must Ik* interpreted as extending 
to all persons in the house who are under the control 
of the tenant, such as his wife, children, servants, work
men engaged by him to work about the premises, boarders 
and guests.3

Remedy oj landlord where tenant refuses to give up the 
* re mi ses leased when lease expired.

The landlord has a right of action in the ordinary 
course of law, or by summary proceeding, to recover 
po"V'.sion of the premises leased in all cases where there 
is a cause for rescission, and where the tenant continues 
in possession, against the will of the landlord, more than 
three Jays after expiration of the lease.4 S * The landlord 
cannot recover possession by his personally taking forcible 
possesion of the leased premises, at the moment occupied 
by the tenant. If the tenant claims the right to remain 
on after expiration of the lease in a quality other than 
that of tenant, the landlord could exercise his recourse 
against him by possessory action,* otherwise the action 
must be a personal one.7

1 Arts. 1627, 1200C Code; 25 Laurent 274; 7 Colmet dc Santerre, 
p. 257; 1 Guillouurd 237.

- Art 162S C. Code.
Pothier 193; Domat, liv. 1, tit. 4, Sect. 2, No. 5; 1 Guillouard 

-47: Haudry-Lacantinerie I. 11. 932. And see French version of Art. 
i(*28 C. Code, which uses the expression “personnes de sa maison."

4 See Art. 1624 C. Code.
Haudry-Lacantinerie I., 11 967.

Bruit v. Jxu'oinbc, Montreal, Novb. 1916.
Haudry-Lacantinerie I., n. 967; Cass. rcq. 6 frim, An. XIV'.

S Chr.; Aubry et Rau II. p. 224 et 225, section 187, note 8.
7 Haudry-I^icantinerie, toe. at.
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Special Obligation in the Case of Destruction by Fire.
Where loss by fire occurs in the premises leased, tlure 

is a legal presumption in favor of the landlord, that it 
was caused by the fault of the tenant or of the persons 
for whom he is responsible; and unless he proves the con
trary he is answerable to the landlord for such loss.

Rebuttal of presumption by tenant.
It seems now to be settled under our law that, in order 

to rebut the presumption created by article 1629 C. Code, 
it is not necessary to prove the exact or possible origin 
of the lire, or that it was due to unavoidable accident 
or irresistible force, It is sufficient for the tenant to 
prove that he has used the premises leased as a prudent 
administrator un bon pere Je famille), and that tlu lire 
occurred without any fault that could be attributed to him 
or to persons for whose acts he should be held responsible; 
he need not show how the fire originated.1 2 * * * * * 8

As indicated below, the jurisprudence and author* in 
France are much divided on this question, but the ques-

1 Art. 1629 C. Code.
2 Emm v. Skelton, i<> S. C. R. f>37; Murphy r. I,obi» « , 27

s. c. R. 126; (J. R. 5 (J H. 88; bimlwy v. Klock (1898». ** >■ C K 
453; U R 7 U- R <>; wv bWd V. PMUipn, u R. 21 S. C. at p 20, 
(J R., 22 S. C. 296 (C. R. 1902), reversed in appeal 23 June 1903. Parent 
r. Potnn, S. C 1895, 1 Rev. de Jur. 387. In this sense also Guillmurd, 
1 , n 269; Planiel II., n. 1718; Colmet de Santerre VII . n. 179 
bis ; Duvergier I., n. 435 ; Roileux VI., p. 76; Laurent XX\ 11. 
279s Prudhom. 1'so fro it IV.. n. 1552. Laromhiere. Ohliyntian*, 
Art 1148, it. 14. Taulier VI., p. 244. and the generality of the courts 
in France.

Contra, Emm r. Skelton, |kt Taschereau J., 16 S. C. R. at p <>V> 
Seminari/ of Quebec r. Poitrns, S. C. 1870, 1 (J. I. R. 185; tictomu rv.
McCarthy, C R 1875. 19 L C J 181; and see Baudry-Lacantitierie

1 , n <,78; Cass 16 Août 1882, Dalloz 83-1-213; Touillier XI n ibi 
Marcade, Art 1733 11 1; Masse et Verge IV.. section 7"-'. ”'»tv *•),
Aubry et Ran IV., p. 483, section 367, notes 20, 21 and 22; Hue. X ,

in * Jamieson r. Steele, Supreme Court, 1878, Cassel’s Digest. 2nd 
Kdit. p. 466, affirming Q H 1876, Ramsay’s Digest p. 217. it w.i- held 
that appellant, having failed to establish that the lire occurred without 
any fault of his or of his men, he should be condemned to pay the 
damages caused to the premises leased by him ; and moreover, that 
respondent having proved that it was through the negligence of appel
lant's men that the fire occurred, he was also liable under Art iMo c. C for the damages to the adjoining premises.
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lion there is on a different footing to that which obtains 
in this province. Article 1733 of the Code Napoleon 
declares that the tenant is responsible for loss by fire on 
the premises leased unless he proves that the fire arose 
through a fortuitous event or by defective construction 

»r that the fire was started in an adjoining building. 
This is very much more specific than our Article 1629 
C. Code, Q.v. supra, p. 180. Therefore, when Haudry- 
Lac ant inerte1 says that the language of Article 1733 
Code Napoleon is itself conclusive that the tenant must 
show how the fire originated, and that it originated with
out his fault, this reasoning is clearly not applicable 
to our corresponding Article, and lends additional weight 
to the view a!x>ve expressed, as adopted in this Province 
of late years, and sustained bv the Supreme Court of 
Canada. Whatever weight a contrary doctrine may 
have had Indore the advent of electricity as a means 
of lighting the interior of buildings, to now hold the 
tenant to a stricter responsibility under Article 1629 
C. Code than that adopted by the Supreme Court, would 
be to convert that Article into a very unreasonable and 
oppressive rule of law. It is well known that a great 
many fires are now attributable to defective wiring, for 
which the tenant is not responsible.

A more difficult question arises where the lease con
tains a stipulation that the premises shall lx* delivered 
over to the landlord at the expiration of the lease in 
a< good order, etc., “accidents by fire excepted.' * It has 
been held in that case, and more particularly where the 
tenant undertakes to pay all extra premiums of insurance, 
which might be charged to the landlord consequent on 
the nature of the business carried on in the premises 
by the tenant, that the presumption of fault established 
by Art. 1629 C. Code against the tenant cannot lx* in
voked by the landlord; on the contrary, the burden 
of proof is upon him to establish fault on the part of

p. 364
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the tenant.1 2 In the case, of Ford V. Phillips,8 
Davidson J., in the Superior Court,3 alter reviewing 
the authorities, stated that while it was difficult to ignore 
the opinions just cited, he could not refrain from asser
ting that if his judgment had to rest solely upon them, 
he would need to seriously consider if they represented 
a settled and final interpretation of the law, and that 
it was not improbable he would have come to the opinion 
expressed by Mathieu J. in Pc Sola V. Stephens,* where 
it was held that a like lease exception as to fire was not 
a waiver by the landlord of Art. 1629 C. Code, and that 
the tenant had still to prove absence of fault. But 
the learned Judge went on to state that he had no 
need to pursue the subject to a conclusion, for he con
sidered that the evidence adduced by the defendant fully 
sufficed to exonerate him from all responsibility in regard 
to the destruction of the building. In Review, it was 
held, affirming the dispositif of the judgment of the 
Superior Court, that a fire in the leased premises, the 
cause of which is unknown, or not legally proved, is an 
accident within the meaning of the above-mentioned 
clause in the lease excepting accidents by fire.”

In such a case, it was said, there is no presumption of 
fault against the tenant, where a fire <x*curs the origin 
of which is unknown, but rather a presumption <>f ab
sence of fault, and the burden of proving fault is on the 
landlord. Two of the judges in Review held that, even 
assuming that the burden of proving absence of fault 
was on the tenant, he had succeeded in doing so in the

1 Evan« t'. Skelton, Supreme Ct. 1889, 16 S. C. H. 637; confirming 
Q. B. 1887, M. L. R. 3 U B 325, 31 L. C. J. 307 (overruling It. Sola 
v. Stephens, S. C. 1884. 7 L. N. 172, 13 R L. 472); Liggett < \ iau, 
y. R. 18 S. C. 201. affirming, y. K. 14 S. C. 396, but increasing the 
damages; Ford v. Fhillips, y. R. 21 S. C. 1. confirmed in Review, 
y. R. 22 S. C. 296 (1902), but reversed in ap|>eal 23 June 1903 1 un
reported.

2 Supra.
3 Q. R. 21 S. C. at p. 23.
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present ease. The author is informed that this judgment 
was reversed in appeal 23 June, 1903 (unreported .
. At the moment of going to press, the case of Seminary 
of St. Sulpice vs. Frothingham & Workman, reported in 
the Montreal Gazette of October 30, 1916, has decided, 
where the above clause was present in the least, that 
thawing out the water-pipes by an employee using a 
gasoline lamp, which lamp exploded, thus causing the 
fire, constituted negligence on the part of defendants; 
the fire was therefore not caused by an accident, and the 
clause in question did not exempt them from liability. 
Appeal dismissed.

A fire is in itself not necessarily either a fortuitous 
event or the result of fault;1 it is a simple fact. With 
such a clause in the lease, it might reasonably be contended 
that, as the tenant pleads such a contractual exception 
to a general rule of the law, it is upon him to prove the 
exception. Such proof would have to establish that the 
premises had been destroyed by fire, and that it was 
an accident.

In any event the tenant is required to use the leased prv 
mises as a prudent administrator,2 * 4 5 and is liable for injuries 
and loss which happen to such premises during hi< en 
joyment of it, unless he proves that he is without fault, 
and his responsibility extends, as regards injuries, t< » the 
acts of persons of his family or of his sub-tenants.

The presumption against the tenant, in respect of 
fire on his premises, exists in favor of the landlord only, 
and not in favor of the proprietor of a neighbouring 
property who suffers loss by fire, which has originated 
in the premises occupied by such tenant.1 Hut if. in 
an action against his tenant for damage by fire, the land
lord proves affirmatively that the fire arose through the

1 Baudry-Lacantinvrie I., n. 972; Guillouard 1 , 11. 249.
* Art. 1626 C. C.
1 Art. 1627 C. C.
4 Art 1628 C. C.
5 Art. 1630 C. Code.
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gross negligence of such tenant in the use of dangerous 
materials, and the neglect of the most simple precautions 
to guard against the accident, he can recover for damage 
thereby done to an adjoining property owned by him, 
as also could a neighbouring proprietor if he could make 
the same proof. 1 2 The presumption established by Arts. 
1629, 1630 C. Code does not arise in favor of the landlord, 
where the fire arises in other premises leased by his tenant 
and communicating with those belonging to such land
lord. -

If there be two or more tenants of separate parts of 
the same property, each is answerable for loss by lire 
according to the proportion of his rent to the rent of the 
whole property, unless it is proved that the fire began 
in the habitation of one of them, in which case he alone 
is answerable for it, or some of them prove that the tire 
could not have begun with them, in which case they are 
not answerable.3 4

Where the proprietor also inhabits a part of the house 
leaded by him, the presumption against the tenant is 
somewhat modified. According to French authorities, 
the landlord must prove that the fire did not originate in 
his part of the premises, in order to get the benefit of the 
presumption established by Art. 1629 Civil Code in his 
favor, and then the presumption only exists for the part 
actually occupied by the tenant, not for the whole house. 
To render the tenant liable for damage to the rest of the 
premises, the burden of proving his negligence would Ik 
upon the landlord. * The same rule is applicable to an

1 JamUmn 1*. Slide, Supreme Ct. 1878, Cassel’s Dig., 2nd edit., 
p. 4(10. See HU/rra p. 180, note

2 FumonneauU t*. (Jerriken, (J. B. Montreal, June, 1875.
Art. 1631 C. Code.

4 Sirey 9-2-314. Sirey 44-2-173; Sirey 36-1-103; Dalloz 55-1-457! 
Sirey 73-2-69; Dalloz 74-3-318; 1 Troplong 380; 3 Duvergier 423; 
Marcadè, Art. 1733; 4 Aubry et Rau, section 367; ' Gutllouard 272. 
Since 1883 the French law on this point has been modified by statute. 
The rule only exists where the relation is one of landlord and tenant 
and not that of joint occupants. Fouler v. Allis, Q. B. 1871. 16 !.. C. 
J 113.
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action by a tenant for the same cause, against his sub
tenants in the same building. 1

The damages to which a landlord is entitled should 
cover all losses directly traceable to the fire,2 * such as 
a sufficient sum to reconstruct the premises, on the basis 
of the value of the property at the date of the lire, and 
loss of rent. But if the tenant should rebuild at his 
own expense, allowance must be made for the increased 
value, if any, of the new building over the old.8 Where 
the landlord is insured, the amount due by the insurance 
company is limited to the actual loss sustained to the 
premises insured, and does not include loss of rental during 
tin period required to rebuild or repair.4 The latter is 
purely a matter between the landlord and the tenant. 
The insurance company may be subrogated in all the 
rights of the landlord as regards the actual insurance 
money paid by them, provided that at the same time the 
pu ment is made, they are expressly subrogated in his 
rights against the tenant in regard to that sum.5 * If the 
company should fail to be so subrogated, their recourse 
against the tenant for damages would exist merely by 
virtue of Art. 1053 C. Code after having paid the insur
ance to the insured.ti The advantage of subrogation in 
this case is that the insurers succeed to the special pre
sumption of fault on the part of the tenant provided by 
Art. 1629 in favor of the landlord, whereas by Art. 1053 
tlu burden of proving fault is upon the insurers.7

i Guillouard 272.
Art. 1073 C. Code.
(Vuillouurd 279, 280; Sirey 51-2-129; Sirey 51-2-132; Sirey 70-

i 1, Dalloz 74-5-319; 4 Aubry et Rau, section 367; Marcadé, Arts. 
1755-17.34; Cassation J. P. 1840-2-729.

1 C.uillouard 279; Vallet, Obligations du Locataire d'Immeuble* en 
ça.' 1'Incuolic, p. 122.

(,'ciiar Shingh (’a. r. La Cic. il'Annur. ilt Himaaxki, (J B. 1893, 
y. R. 2 Q B. 379; Arts. 1155-2584 C. Code.

' IM.
• IM.
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Insurable Interest of Tenant.

A person who has a limited interest may injure» 
nevertheless, on the total value of the subject matter 
of the insurance, and he may recover the whole 
value, subject to these two provisions: first of all, 
the form of his policy must be such as to enable 
him to recover the total value, because the assured may 
so limit himself by the way in which he insures as not 
really to insure the whole value of the subject matter, 
and secondly, lie must intend to insure the whole value 
at the time. If he has intended to cover other per «.oils 
besides himself, he can hold the surplus for those whom 
he had intended to cover.1 Thus, when additions to 
leased premises are built by the tenant, under agreement 
with the landlord, that, as a consideration therefor, he 
shall have certain rights as to the enjoyment of the whole, 
as to recoupment of his outlay and the option to purchase 
at the highest price that may be offered, the tenant 
acquires an insurable interest in the premises and addi
tions that gives him the right to insure them as a whole 
against loss by fire.2 Such an interest is sufficiently 
described in a policy, by the words “the interest of ts 
co-proprietor in a building, etc.," particularly when the 
lease and other documents concerning it were handed 
to the insurance broker or agent who procured the insur
ance, and who, under the Act 8 Kd. VII, c. 69, s. jo;, 
is deemed the agent of the insurer.3 The tenant so 
insured has a right to recover the whole amount of the 
insurance, subject to his liability to account to the land
lord for the surplus over his own interest.4

1 See Castellain v. Preston, 11 (J. B. I). 380.
? Mutual Fire Ins. Co. of ('amnia v. Ta Cie. C. .1. Pai/uet /.tee., 

U R. 21 K. B. 419 (1912)
» Ibid.
* Ibid.
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Enjoyment of premises leased as affecting the tenant and 
third parties.

The tenant has a right to the peaceable enjoyment of



Landlord and Tenantit*

the premises leased during the continuance of the lease.1 
Hut the exercise of this right is subject to the restrictions 
imposed upon the enjoyment of immoveable property by 
virtue of the corresponding right of neighbours to the 
undisturbed enjoyment of their properties. It has already 
been pointed out2 that the landlord cannot be held liable 
for the damages resulting from the acts of his tenant 
by virtue of the principle of law that every person is 
responsible for the damage caused by the fault of those 
who are under his control, for prima facie, the tenant 
K not considered as being under the control of his landlord; 
neither is he his agent. Hut it was also pointed out 
that if the landlord has authorized the tenant in his 
wrongful use of the property, his liability then arises. If 
lie orders the tenant to make a wrongful use of the 
property leased, the tenant would lie his agent, and the 
landlord would be liable as principal. The tenant is liable 
at common law to third parties for damage caused to 
them by his fault,or the fault of persons under his control 
and by things he has under his care.4

Thus, where the landlord and tenant were sued jointly 
by the proprietor of a barn, which was burnt by sparks 
lrum a steam engine in a tanning factory leased to the 
tenant, it was proved that there was no defect in the 
construction of the furnace and the smoke-stack. The 
Court held the tenant liable, and dismissed the action 
s-» far as it related to the landlord.6 Hut if the tenant 
uses the premises for the purpose for which they were

Art. 1612 C. C
Where a |xrson rents a brewery with which a machine has been 

imtirirorated so as to become immoveable by destination, he can, 
during the lease, oppose the revendication of such machine by the 
unpaid vendor. Hut the revendication can be maintained so as to 
take effect after the lease Hinhop, Haltcock, Her hr Co. v. The Inde- 
j*hilt nl Hrtutry Co., y R . 49 S C 4W (S. C. 1916.)

J .NM/MY/, p. 148.
- Art. 1053 C. C.

Art. 1054 C. C.
Dufour r. Hoy, y. B. 1885, 11 y. L. R. 192; 8 L. N. 75; 14 R. L.
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leased, and in a normal manner, lie will not ultimately 
be held liable to third parties for any damage which 
they may suffer in consequence of his use of the premises. 
The landlord, in effect, is obliged to give his tenant a 
peaceable enjoyment of the premises during the contin
uance of the lease, which would be evaded were the tenant 
to be plied with actions at law in consequence of hi< 
use thereof. 1 This would constitute a trouble de droit 
or judicial disturbance, against which the landlord is 
obliged to warrant his tenant.2 For instance, where 
a neighlxmr sues the tenant by reason of the noise made 
on the leased premises, if the noise is authorized by tile 
landlord, or is incident to the business therein normally 
and legally carried on, and permitted by the lease, such 
action is, towards the tenant, a judicial disturbance against 
which his landlord is obliged to warrant his tenant.3 
And it was so decided in the case of premises rented as 
a glue factory, which was normally operated, but which 
allowed maloderous liquids to escape on to adjoining 
lands.4 * But where a property is leased for the exploita
tion of an industry which may easily become a source 
of annoyance or danger to neighbours, the landlord's 
direct responsibility to such neighbours may arise.

The landlord could not, however, Ik- held in warranty 
where the tenant operates his business in an abnormal 
manner, and is sued by a neighbour in consequence :6

1 Art. lôi2 C. Code; i Guillouard 287; 25 Laurent 174; Cassation, 
Dalloz 76-1-363. See .1/utter r. Stone, Supreme Court of Louisiana, 
27 La. Ann. 125.

* Art. 1616 C. Code; Buudry-Lacantinerie 1 , 11. 596; Guillouard I., 
n. 193 and 287; Hue. X . n. 310; Cass. 3 Dec 1872, Dalloz, 73-1 294; 
25 Laurent 172

8 Baudry-Utranttnerie, I., 11. 596, citing Cass. 3 Dec. 1872, Dalloz 
73-1-274; Guillouard I., n. 193 et 287; Hue. X., n. 310.

4 Baudry-Lacantineric I., n. 396, citing 3 Dec. 1872 *u/mi; Guil
louard I., n. 287.

1 Ixichana r. ('auction, (J. R. 24 K. B. 421 (1915)- Appeal to 
Supreme Ct. quashed.

6 Baudry-Laçant ineric I., 11. 596, citing Cass. 27 Mars 1876, Dalloz 
76-1-263; Guillouard I. n 277; Fugier-Herman. Art. 1719 n. 32
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his liability may, however, arise through a statutory 
provision.

The tenant who neglects to make the repairs known 
as tenant's repairs, is liable to a co-tenant for damages 
arising from his negligence. 1

Where the tenant of a shop erects an awning, which, 
being blown down by a storm, seriously injures a passer
by. the latter's recourse is against the tenant only.2 * 
Thus, also, where a flower pot falls from a window-sill of 
tin premises occupied by the tenant, causing injury to 
a passer-by;1 also where the tenant makes an excessive 
and unreasonable noise ;4 * or by the particular mode of con
ducting his business injures the business of his neighbours.6

The landlord’s direct liability will occur where injury 
to third persons arises from a defective construction 
of the premis<*s or want of repairs, whether the injury 
occurs to passers-by or to guests of the tenant, or to others 
rightly on the premises. * Landlords are obliged to in
spect their own property front time to time, to ascertain 
if grosses reparations are required, and are not exempt 
from liability for accidents to tenants for want of noti
fication on the part of tenants that such repairs have 
become necessary.7 The landlord of an office building is

Paquet v. A or-Mount faulty Co., y. R. 49 S. C. 302 (C. R. 1916).
Hrituton v. famuil, S. C. 1888, M. L. R., 4 S. C. 88.
Baudry-Lacan tiucrie I., n. 1042, citing Parie, 30 Avril 1896, 

Cm. Pal. 96-2-546.
4 Baudry-Lacantineric I , 11. 1038, citing Trib. Civ. Seine, 25 Feb. 

1902. Droit, 20 Juin 1902.
Baudry-Lacantineric I , n. 1038, citing Trib. Com. Marseille, 

29 Nov. 1900, far. Marseille, 1901, 1, 64.
Art. 1055 C. C . Elliott r. Simmons, Q. B. 1890; M. I,. R., 6 Q. B. 

368, confirming S. C., M. L. R . 58. C. 182 Tait J., in the Superior 
Court, stated that he did not think the term "ruin, "used in Art. 1055 
C. Code, was to be restricted to the absolute ruin of a building (p. 
185 ; and see as to this, Rancour v. Hunt, y. R., 1 S.C., at p. 81 ; Andrews 
J fC. R. 1892); Perrier v. Trepanier, 24 S. C. R. 91, Jackson v. Vanier, 
y R. 18 8. C. 244 tC. R. 1900,1 ; Troiulc v. McUlrum, Q. R. 21 S. C. 
75 18. C. 1902); Baudry-Lacantineric I., n. 1042.

Troiulc v. McUlrum, y. K. 21 8. C. 75. (Tenant’s wife severely 
injured by leaning against railing on gallery, which railing gave way, 
precipitating her to the ground below). Tremblay v. Gratton, y R.
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liable to a tenant who is injured by falling into the elevator 
well through the carelessness of an employee of the land
lord. who left the elevator open while at lunch.1 As 
regards third parties, the owner of a building, abutting 
on a highway, is under a positive duty to keep it from 
living a cause of danger to the public by reason of any 
defect, either in structure, repair or use and manage
ment, which reasonable care can guard against.2 Thus, 
where a double window, in an office occupied by a tenant, 
falls to the ground, on account of the hinges or fastenings 
giving way, owing either to the bad repair of the hinges 
or fastenings, or because they were not strong enough, 
the proprietor of the building will be held responsible.3 
The tenant would also be directly responsible, under Art.
1054 C. Code, if the accident occurred through his fault.4 
Rut the fact that the tenant is responsible does not, it is 
said, relieve the proprietor from responsibility where it 
rests upon such an authoritative provision of law as Art.
1055 C. C.4

( arc >f sidewalk in winter.
Where the administration of the sidewalks lielongs to 

the city, town, or village, and if any accident occurs 
thereon by reason of their slipperiness or an undue accu
mulation of snow, in winter time, it is proper to sue the 
municipal corporation as being primarily responsible.6 
And where there is a by-law which renders it incumbent
8 S. C. 22 (C. R. 1895), 'damages to a member of the tenant's family 
by a defect in a staircase constructed by a previous tenant).

Stephens v. Chausse, Supreme Ct. 1888, 15 S. C. K. 379.
* See Ferrier v. Trcpunier, 24 S. C. R. pp. 91 and 92-
» ika.
4 See per White J., rendering the judgment of the Court of Review 

m Jackson v. Vanter, (J. R. 18 S. C. at p. 269; Baudry-Lacantinerie 
I., n. i«42, citing Trib Civ. Chartres, 19 Juin 1901 ; Gaz. Trib. 31 
Juil. 1901.

Baudry-I.acantinerie I., n. 1042. Per White J, in Jackson v. 
Vanter, y. R. 18 S. C. at p. 269 (C. R. 1900); contra, Trib. Civ. Char
tres 19 Juin 1901, Gaz. Trib., 31 Juillet, 1901.

1 C renier t'. City of Montreal, Q. B. 1876, 21 L. C. J. 296.
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up'm the person owning, occupying or having ckarg ai 
the house, to clear the snow from the sidewalk,1 * the 
municipal corporation can sue in warranty either one 
of the above-mentioned parties if he lx- at fault. *

('ailing in tortfeasor in warranty.
The law has always been that one remedy open to a 

municipality condemned in damages was that it could, 
after paying the damages, sue the person ultimately 
liable therefor, when grounds existed for so doing. But 
it is IK w held that the party sued as primarily responsible 
for a quasi-delict can, before condemnation, call in the 
tortfeasor and have him condemned by one and the same 
judgment. Whether the calling in of the tortfeasor 
be called an action of warranty or not, it is simply the 
joinder of two actions en responsabilité.3

Responsibility for removal of snow and ice from roof, and 
accidents arising from neglect.

In regard to snow or ice, which may fall off a root and 
injure a passer-by, the city of Montreal having no right 
of control over the roof, but simply (as provided by by
law No. 47 City of Montreal) the right to punish the 
occupant or person having charge who neglects to remove 
the ice and snow therefrom, is not liable for accidents 
arising from that cause.4

It is a matter of some difficulty to determine who 
is liable in a like case. But the holding in the well-

1 In Montreal the sidewalks are now cleared of snow by the City.
* City of Montreal v. Ixirose, S. C. 1880, 3 L. N. 406.
3 Montreal (lus Co. v. St. Laurent, Supreme Court 1896, 2(1 Can. 

S. C. R. 176; Archibald v. Delisle, Supreme Court 1895, 25 Can. S C R. 
at p 17; Sourdat Respons. no. 805. "Il n’est pas necessaire, |»our 
cela, que l’auteur du dommage figure dans la cause, sauf a la personne 
civilement responsable a l’y ap|>cler pour le faire condamner par le 
meme jugement a la garantie, s’il y a lieu.” (/&.) Guillaume r. City 
of Montreal and City of Montreal r. lxiro.se, 3 L. N. 406; Royal Elertne 
Light Co. v. Wand, S. C. 1894, Q R. 5 S. C. 383. But see Cory. île St. 
Jean v. The Atlantic it- A-. IV. Ry , Q. B. 1894, Q. R. 4 (J. B. 66; 
Central Vermont r. Cie d’Assurance, U. B., 1893, y.R. 2 Q. B. 450.

4 Thibault v. City of Montreal, S. C. 1894, Q- R. 5 8. C. 45.



Right* or me Tenant 193

considered cast- of Jackson v. Vomer 1 seems accurately 
to sum up the law on the question thus:—“The pro
prietor of a building is responsible for injuries caused 
by snow or ice falling from the roof thereof, where the 
fall of the snow or ice results from a want of proper care 
in keeping the premises in a safe condition; and the pro
prietor is not relieved from this responsibility towards 
the public by the fact that the building is wholly occu
pied by tenants, or by the fact that the municipal 
by-laws impose upon tenants the obligation of keep
ing the roof free from snow." It should be added 
that most of the tenants of the building in the above 
case had, by their leases, undertaken to keep the roof 
free from ice and snow. This clause is usual in most 
leases.1 * 3 The tenant, however, immediately over the 
shop, in front of which the accident t<x>k place from the 
falling of ice from the roof above, had no written lease, 
and had not assumed any obligation as to the care of 
the roof beyond that imposed by law. But it has been 
held that, in the absence of a stipulation in the lease, the 
duty of clearing the roof from snow' devolves upon the 
tenant and not upon the landlord,3 for the tenant must 
enjoy the property as a prudent administrator.4 * But 
it has also been doubted whether this duty devolves 
upon the tenant in the absence of proof of any usage 
to that effect.6 However this may be, it is not a question

1 y. R. iS S. C. 244 (Q. R. 1900).
A printed clause ill a lease, binding the tenant to remove snow 

and ice from the roof of the leased premises, could not be interpreted 
as requiring him to remove snow from the roof of the building of which 
he occupied only the lower storey, especially where the landlord had 
so construed the lease by undertaking the removal of the snow from 
the roof of said building Consequently, where the landlord, in thus 
removing the snow from the roof of his building, broke in the roof of 
the shed leased to the tenant, and the latter’s goods therein were dam
aged, he had an action of damages against the landlord, (fagnr v.
I all* «*, 0 R 138 C 11

1 Un ison v. Hassell, C. Ct. 18H8, 18 R. I,. 134.
4 Art. 1626 C. Code.
* See per Andrews J., in Hancnur r Haul, C R. 1892, y. R. 1 S. C.

et p. 81.
I*
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which affects the proprietor’s liability towards the public, 
for, even if the tenant is responsible, this would not neces
sarily free the proprietor from his responsibility under 
Art. 1035 C. Code. 1 *

The case of Rancour v. Hunt - was also a well-con
sidered case in Review, and was approved of in Jackson 
v. Vanter,3 and in the Supreme Court.4 In the Ran
cour Case, a by-law of the City of Quebec rendered it 
incumbent on the owner, occupant or tenant, or other 
person having the charge, care or administration of a 
house, etc., to remove the snow and ice from the roof. 
The building from the roof of which the snow fell, inju
ring a passer-by, was occupied by several tenants of the 
proprietor and also by the proprietor himself. It was 
held, in this case, that the proprietor of a house fronting 
on a public street is responsible for accidents to the public, 
caused by snow and ice falling from the roof, whether 
the house Ik* tenanted or not, and the injury caused by 
such a snowfall, being in the nature of a quasi-delit, one 
co-proprietor may be sued alone for the damage, he having 
the right to call in his co-proprietor if so disposed.

Before considering the principles which we conceive 
should govern such a case, it should be mentioned that 
in both the Rancour Caseb and the Jackson Case6 the 
r<x)fs were mansard rix)fs. Now, article 539 of the Civil 
Code provides that : “Roofs must be constructed in 
such a manner that the rain and snow from off them may 
fall upon the land of the proprietor, without his having 
a right to make it fall upon the land of his neighbour." 
Commenting on this article in the Rancour Case, Andrews 
J. said: "Nor do 1 consider this strange, considering the

1 Baudry Lavant inerte I . 11 104.*. Per White J , in Jacknon r. 
Vanùr, (J. R. is S C at |> 2(h) and 271 (C. R. iy<x>;.

* v R 1 s C 74 (C. R lSy2 ).
» St/ira.
4 Fin it r r. Trc/nnicr, 24 S. C R <>1.
1 ttanconr r. Hunt, C. R. 18142, (J. R. 1 S. C 74.
* Jackson r. Vomer, C. R. iyr»D, (J. R. 18 S. C. 244.
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different climatic conditions here and in France. The 
streets are the property of the public. It is of infinitely 
greater importance that they be safe from murderous 
avalanches of ice, such as have, within the last three or 
four years, destroyed three lives in this city. . than 
that a piece of private ground should have more or less 
water on it. It has been suggested in the Montreal 
presi that no house should be suffered to be so built 
as to cause these dangers. If we tolerate such houses, 
the least we can hold their owners to is constant vigilance 
to minimize the evil." In the Montreal case of 
Jackson v. Yanier, White J., rendering the judgment 
of the Court of Review.1 said: "On referring to the 
by-laws of the city respecting the erection of buildings, 
we find that, under the by-law No. 107, the construction 
of buildings with mansard roofs is permitted, as well 
as also are flat roofs; but paragraph 4 of section 37, while 
permitting these roofs, positively enacts that ‘‘the roof 
of every building to be erected on, or in close proximity 
to the line of any street or highway in the said city, shall 
be so made and constructed as to prevent the snow and 
ice that may accumulate thereon from falling into such 
street or highway. It is quite clear from the evidence 
in this case that the roof of the defendant's building 
was not so constructed. It is quite clear also that the 
snow and ice did fall from the roof of his building upon 
the sidewalk, inasmuch as it is in close proximity to the 
street, if not built up to the very line of the street, and 
the plaintiff's injury resulted directly from that cause. 
His building, therefore, being in contravention of the 
by-law, is as to that provision a ‘ vice de construction ' 
(see Art. 1055 C. Code); and it certainly was not provided 
with the gutters and spouts required by sec. 39 of the same 
by-law. We, therefore, hold the proprietor responsible 
Also in respect of city by-laws —in the Rancour Case the 
City of Quebec by-law rendered it incumbent on the

1 U R. 18 S. C. at p. 271.
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owner, occupant or tenant or other person having the 
charge, care or administration of a house, etc., to remove 
the snow and ice from the roof. In the Jackson v. 
Vauier case the Montreal by-law applicable to the case 
made the duty of removing ice and snow from the roof 
devolve upon the person "occupying or having under 
his charge any house, part of a house," etc. White J. 
rendering the judgment of the Court ol" Review in the 
latter case,1 after holding the proprietor responsible, said, 
“ and in coining to this conclusion we think it incumbent 
to say that we have not lost sight of the fact that the 
by-law of the city, No. 47, concerning sidewalks (secs. 
20 and 21) seems to impose upon the occupants of any 
building or part of any building, the duty of removing 
the snow and ice from roofs. These provisions may 
make occupants jointly and severally responsible with 
a proprietor, who is in contravention of the by-law regu
lating the mode of construction of buildings, but they 
would not relieve him from his responsibility; or they 
might give a proprietor a right in warranty against the 
occupants having charge of his building, but these are 
questions which we are not called upon to decide in the 
present case. "2

It seems to the author that the gist of this question 
is to be found in the remarks of Andrews J. in Rancour ;. 
Hunt3 where he pointed out that it is true the landlord

1 (J R., 18 S. C. ut p. 271.
2 Commenting on Article 1386 Code Napoleon, which corresponds 

to our Article 1055 C Code, Haudry-Lacantinerie says, in effect ( I. 11. 
1042) that the responsibility for the collapse of a building is attribut
able mainly to the proprietor (citing Trib. Civ. Chartres, 19 Juin, 
1901, dm. Trib. 31 Juillet, 1901). This Article, being absolute, the 
landlord is responsible even whe re the collapse is owing to the fault 
of the tenant (contra Trib. Civ Chartres eupro), saving the landlord's 
recourse against the latter. Hut in such case, the tenant being in fault, 
he is equally responsible directly to third parties injured. (Citing 
Trib. Civ. Seine; 25 Few, 190.». Droit 20 Juin, 1902.

See Cassation, Ministère Public r. Farrüre, J. P., 1834-35, p. 
157 This case was based upon a by-law enacting that ' The owner 
or tenant is obliged daily to sweep the sidewalk fronting his premises, 
etc." The Court held that this obligation was one appertaining to 
the property itself, and therefore rested ultimately upon the landlord

* C R 1892, 0. R. 1 S. C. 74.
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is not responsible for the tenant's faults of commission, 
e. g., if the tenant had thrown something from the win
dow of the house; but the question here is “can the land
lord get rid of responsibility for the non-performance 
of a duty originally incumbent on himself by saying 
he has transferred that duty to another, who has also 
failed to perform it, etc.” The foregoing can be aptly 
illustrated by referring to two later cases of importance. 
Thus in Kiefer ;. Les Ecclesiastiques du Séminaire, etc.,1 
the Privy Council held that where the tenant of lands, 
by reason of his building operations thereon, causes water 
to overflow on to the lands of a neighbouring proprietor, 
to the latter's damage, the tenant's landlord is not re
sponsible, and the injured proprietor cannot even demand 
that the tenant's landlord take proceedings to demolish 
the works causing the nuisance; lie can only demand 
that he be authorized to demolish the works himself 
and at his own expense, saving his recourse by way 
of action of damages against the tenant. The tenant 
in this case was not under the control of or in any 
sense the agent of the landlord in carrying out the 
works causing the injury. In such a case also, Article 
1055 C. Code has no application.2 On the other 
hand, the recent case of Lachance , . Cauchon8 illustrates 
clearly that the ownership of property entails certain 
responsibilities, of which the proprietor cannot divest 
himself by stipulating in the lease that the tenant shall 
be responsible for all damages arising from the exploi
tation of the premises leased. For instance, where pro
perty is leased for the exploitation of an industry which 
may easily become a source of danger or a nuisance to 
adjoining proprietors, the landlord is bound to impose 
conditions in the lease of a nature to avoid the danger 
or the nuisance; and is further bound to see that these 
conditions are carried out. Thus, where a quarry owner

1 Privy Council 1902. Reported (J. R. 13 K. B. 89.
2 Q. R. 13 K. B. at p. 96.
1 y. R. 24 K. B. 421 ( 191 .s). Appeal to Supreme Court quashed.
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leases a quarry to another; said quarry then being worked 
in a manner dangerous to neighbours, an injunction 
will lie at the instance of a neighltour against the proprie
tor as well as the lessee, enjoining him from having the 
quarry worked in a manner injurious to said neighbour, 
although the lease stipulates that the lessee shall be* liable 
for all damages incurred by the working of the quarry. 
Applying the reasoning of this case to the case of fall 
of snow from the proprietor’s roof on to the public high 
way, it would appear to be clear that where a proprietor 
violates the provision of the common law as laid down 
by Art. 539 C. Code, that roofs must be constructed 
in such a manner, that the rain and snow off them may 
fall upon the land of the proprietor without his having 
a right to make it fall on the land of his neighbour, the 
proprietor cannot saddle his responsibility to third persons, 
for the dangerous construction of the roof, upon his tenant, 
so far at least as accidents to persons on the highway 
are concerned. It appears not to have been decided 
yet what the proprietor’s responsibility would lie where 
the premises are rented, and icicles are allowed to form 
on the eave of a roof which is not negligently constructed 
in any respect and which conforms in every respect to 
the requirements of local by-laws. Much would depend 
upon the terms of the by-law, which might expressly 
put the duty of removing icicles upon the owner, as well 
as the occupant or tenant. But it is to be noted that 
the principle of our Article 1055 C. Code is apparently 
susceptible of a much wider interpretation than would 
appear on its face. Thus in France, under the corres
ponding Article of the Code Napoleon ( Art. 1386), French 
jurisprudence and doctrine concur in extending it by 
analogy to the case of a fall of a tree upon an estate 
through age, even where the trunk shewed no apparent 
weakness. 1 Art. 1055 C. C. is not enacted for the pur-

1 Paris, 20 Aug 1877, Sirey, 78-2-48, Larombiere. Art. 1386, 11. 
10; 8 Dvmolombv Contrais, 664; Racamier Hésitons, p. 177; Sourdat 
Hespons. Vol. II., n. 1458.
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post* of limiting vast s of responsibility, but only to provide 
expressly for instances of special importance. 1 The 
general principles of responsibility are laid down in Arts. 
1053, 1054 C. Code, and would apply to a proprietor 
in other cases than those specified in Art. 1055 C. Code.

Alterations and improvements by tenant.

The tenant must l>e very guarded in making alterations 
or improvements to the premises leased by him, where 
he has not previously obtained the consent of his land
lord. The tenant, it is true, must be allowed the peaceable 
enjoyment2 of the premises, but, 011 the other hand, the 
landlord van require him to enjoy them as a prudent 
administrator, and for the purposes for which they were 
designed. The matter of making alterations and so-called 
improvements is often a question of taste, and what the 
tenant considers an improvement might be highly object
ionable to the landlord. The tenant, in effect, is under 
an obligation not to change the form of the property 
leased without the landlord’s consent.3 It seems to 
be disputed whether, in case of breach of this obligation 
by the tenant, the landlord can take immediate proceed 
ings against the tenant or whether he must wait until 
the end of the lease.4 It is otherwise where the alter 
ations cause changes of an irreparable nature.1 
In any event, Art. 1624 C. Code provides for rescission 
of the lease when the tenant uses the premises in a manner 
contrary to the evident intent for which they were leased. 
The subject of the use of the premises by the tenant

1 Larombicre Vol. 5, cited by White J. in Jackson r. Vanicr, <J. R 
18 S. C. at p. 268.

2 Arts. 1601, 1612 C. Code.
3 Baudry-Lacantineric I., n. 756; Guillouard I., n. 288; Hue.

4 Baudry-Lacantineric !.. at n. 736 maintains that the landlord's 
recourse arises immediately on breach of the obligation. But see 
Guillouard 1 , at 11. 288, 205, and see ante p. 154 as to landlord recover
ing damages for material injury to the premises during the lease

* Ibid.
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contrary to their destination has already been dealt 
with. 1

The painting of the outside of the house by the tenant 
a conspicuous red is a good example of what the landlord 
might validly complain of.2 *

Where premises are not supplied at the time of the 
lease with gas fixtures or gas pipes of any description, 
or electric installation, or telephone installation, the 
better opinion is that the tenant may have them put 
in at his own expense, in localities w here gas or electric
ity or telephone service are supplied, even where the land
lord objects on account of the disturbance to the pro
perty caused by placing the pipes, etc. * For the same 
reason, where premises are leased for manufacturing 
purposes, and the lease is silent as to the motor power 
to be employed, the tenant can install any power in 
general use necessary for the industry for the carrying 
on of which the premises were leased, and for the recep
tion of which they might reasonably be expected to be 
adapted.4 It is otherwise where the lease stipulates 
that the tenant shall make no alterations or demolitions 
of the premises leased without the express and written 
consent of the landlord. Such a clause in the lease is 
violated by the tenant, who is described therein as 
carrying on a wholesale grocery business, installing, 
after some years' occupation, an improved coffee roast
ing machine, gas being used to heat the coffee instead of 
coal, and operated by an electric motor of about two 
horse-power, which machine caused considerable vibra
tion; by making a hole of about twenty-four inches in 
diameter in the toof, to allow of the passage of an ex
haust pipe of about eighteen inches, such opening having

1 Ante p. 151.
2 Arguing from Degnire v. Marchand, C. R., 1878 1 L. N., 326
• Sirey 63-2-32; Dalloz 62-2-208: 25 Laurent 255 ; Agnel 330 and 

note- ; I Guillouard 290, 293, Baudry-Lacantinerie 1 , n. 741, 720.
* Mireau v. Allan, S. C. 1894. g R. 5 S. C. 433i 25 Laurent 254; Sirey 

67-2-289; Dalloz 66 2-227; 1 Guillouard, p. 321 ; see Audet r. Job 
coevr, Q. R. 22 K. B. at p. 39.
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the effect of raising the temperature in winter between the 
double roof, and thus causing icicles to form < n the out 
side roof; the whole causing an increase in the insurance 
risk ; and even though the lease obliged the tenant to 
pay any increase of insurance which the insurance 
companies might exact by reason of the business carried 
on. The increased risk of lire alone would suffice for 
the landlord to demand cancellation of the lease. 1

It is admitted that a tenant can make changes of a 
minor nature which do not alter the general appearance 
of the leased premises, and which can easily be effaced 
at the termination of the lease,2 unless the lease expressly 
prohibits them. Thus, where the lease contains a clause 
that the tenant shall make no alterations without the 
written consent of the landlord, the placing by the tenant, 
without such written consent, of a partition across the hall 
of the rented building, so as to be readily removable with
out injury, has been held to be a violation of that clause ;1 
whereas, in the absence of such a stipulation, the placing 
of such a partition would be lawful.4 But it has been 
held, where there was a similar prohibition in the lease 
to make improvements or alterations without the consent 
of the landlord, such a clause was not violated bv tearing 
down and altering partitions where the lease contemplated 
a new destination for the premises. For instance, where 
the premises were at the date of the lease partitioned off 
to form offices, and the lease contemplated the use of 
the premises for a cloak and mantle manufacturing

' \ a lui x r. \la mu ». u. K. 17 K. It. 3 1 i<>< 7 . Lavergne J. diss. 1,
reversing C. R. ami tv-i-i: 11* S. C. Curran. J . Arts. 1(04, 162(1 C. 
Cock.

2 Haudry Lncantineriv 1 , 11. 73*. ('milkman! I . 11. 289; Hue. 
X . 11 307; Duvernier I . 11 398; Aubry r. Ran IV , p. 471, section 
36.s. Laurent XXV , 11. 173

See per Pagnuelo J.. {J. R. 17 K. B. at p. 33.
Kiiih man r. Hni-wr, 19 Louisiana Annual 26. Rut see Haudry - 

Lacuntinerie. amlm L. p. 420, as to such a clause*.
4 Kuitrtnan i\ Hoi km , i<> La Ann. 26 Haudry -Lacantinerie I 

11. 739, Guillouanl 1 . 11 289; Hue. X., n. 307.
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company. 1 * * The lease in this case also provided that 
the tenant should pay for the restoration from altera
tions made by him. But the removal of the partitions 
was not an alteration of that kind; it was an alteration 
made so as to let the lease take effect; in other words, 
an alteration made in execution of the landlord's obliga 
lion to have the premises in condition fit for the purposes 
for w hich they were leased. *. The action was one of 
damages, taken by the landlord, for damages and de
teriorations to the building. His action, for the alxivc 
reasons, was disallowed.

Putting nails in the walls is permissible, unless pro
hibited by the lease.8

The property cannot lx- disfigured by boarding up 
windows, etc.,4 * but the windows can be protected by 
iron bars as security against burglars, etc.1 The tenant 
cannot make substantial openings or holes in the per
manent walls.6

It has recently been held that, as a general rule, a tenant 
has a tight to put up the signs required for his business, on 
the premises rented by him. He can also allow adver
tising signs on the walls of the house and its dependencies, 
and the profit will accrue to him; always having regard 
to the nature of the premises. But this right is limited 
to temporary signs and does not include permanent ones. 
This would constitute a change of the premises. The 
tenant must also have regard for the bill-posting rights 
of his landlord in which he has acquiesced.7. Where

1 Stevenson v. McPhail, y. R. 17 K. B 119 (1907), reversing S. C , 
Dunlop J.

1 Ibid, per Cross J., at p. 132.
1 Baudry-Laeantinerie I, 11. 739
4 Pignolct 1». Hrmseau, y. B. 1891. M. L. 7 Q. B. 77. See 

also Laurent XXV., 11. 175; Guillouard I., 11. 289
s Baudry-Laeantinerie !.. n. 739; Trib. Civ. St. Etienne, 30 Nov. 

1903; Droit, 13 Dec. 1903.
6 Baudry Laeantinerie I., 11. 737 ; Guillouard n. 289 ; sec Valois 

v. Marceau, y R. 17 K. B. at p. 33. But see Stevenson v. McPhail. 
y. R. 17 K. B. at pp. 130, 126, 132.

7 A8ch Ltd. r. Hancy, y. R. 49 S. C. 131 (S. C. 1915).
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the tenant has transferred his bill-posting rights under 
the above circumstances he cannot restrain by injunc
tion, nor obtain damages against, the transferee of a 
similar right to post bills from the landlord, where the 
transferee is about to exercise his right. * 1

Reimbursement for improvements, ete.

The tenant cannot claim from his landlord reimburst 
ment of his outlay for improvements made without 
the authorization of the latter and without his agree
ment to pay therefor. The tenant's only right in regard 
to such improvements is to remove them, where they 
arc by law susceptible of removal.2 But where immediate 
alterations to the machinery on, and leased with, the 
premises are required to be made by the municipal an 
thorities, the tenant can make them, and recover therefor 
from the landlord without previous notice to him '

Removal of improvements and additions.

The tenant has a right to remove before the expiration 
of the lease, not only as against the landlord, but as 
against the purchaser, the improvements and additions 
which he has made to the premises, provided he leaves 
them in the state in which he has received them; never 
theless, if the improvements or additions be incorporated 
with the premises with nails, lime or cement, the land

1 Anch Ltd. v. Haney, Q. R. 49 S. C. 131 (S. C. 1913).
1 O'Hagan v. St. Pierre, C. Ct. 1887, 16 R. I, 39.
A person who supplies material to a tenant who is making an addition 

to the house rented by him, cannot recover from the owner of the 
building for the value thereof. Delink v. Marier, Q. R. 23 S. C. 521 
(1903).

On a claim for repairs done by the tenant at the request of the land
lord, and board of men, exceeding $50, the request cannot be proved 
by parol evidence. Caron v. Gaudet, 6 Que. P. R. 23 (Doherty J.)

* Heney v. Smith, C. Ct. 1887, 10 L. N. 333*
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lord may retain them on paying the value.1 Under 
these conditions a tenant may remove gas and water 
pipes where he fitted them in,2 likewise double windows, 
or mirrors hooked to the wall of a shop to display goods, 
or an awning over a shop, even where the lease contains 
a clause that all improvements and additions made 
during the lease shall become the property of the land
lord.3 Hut the weight of authority is in favor of the 
view that the tenant cannot remove modifications to 
the premises which can be of no profitable use to hitn-

1 Art. 1640 C. Code : Pirns <h s Frohs ('kntirnms v. Hough, 
C R 1893, (j. R. a S. C. 471.

•X landlord agreed in writing with his tenant as follow- "f shall 
givi I.. C. a seven year least- if lie makes the extension now going on 
iii\ property, l.ag.mchetiere Street, City, to mv entire satisfaction 
a lid approval." The same day the tenant signed the following writ
ing Anv construction or repairs made by me in this house. No. 
,S7i l.avauehetiere. .hull he the property of the proprietor without claim
ing my indemnity from the said proprietor " The lease was continuel! 
from \ear to year hv tacit renewal Tin- landlord sold the leased 
prop \ with lia i \tcn<iou, the deed of sale reciting that the exten
sion had h -ai 1 ret ted hv the then tenant The purchaser refused to 
v.itrx out the terms for a seven-year liane, and the tenant was 
oh!' id to h ax. prem atuit'x In an act ion for damage, by the
tenant rn-t In - lot hit landlord, it was held that the
ag 1 : Ik tw' 1 them created reciprocal lights and obligations,
t1 t h. . ! "■on >11 for tin- ut ei Comequcutly, where
t!i Until . .!i t t1' tei- it had not Imilt the extension to his

i i tli t Iv, 1 lmd!o i|, was not turcforc bound to 
iM ! tin It I it x\a - 1 I in i mill not, \\ i.le refusing to
continue the lea at llie *- une time ret : 1 -t- i ext- 'i ion to the pre
lim- witi'o'it iii'lvittmlying t ie tenant, flu agreenvan, not having 
been citrieu out hv tathei party, tlieir |M»silions wa"- gox. "led by the 
vomnioti law Art. 1640 C Codei. which permits the landlord to retain 
improvement* of such a nature only where he pays their value. The 
landlord was ordered to pay the cost of the iinurovements, with in- 
ten 1 and a eei; an um lor the increased rental the tenant was oblig
ed tn 1 .V elsewhere. /.< • ( hu r. iMrlauru r», (J. R. 30 S. C. 404 
t.C R it** 1 . confirming S C.

In 1 *-• above ca-e n rol evid uee was held inadmissible to i>rove 
that t'-e saiil extension had been built to the satisfaction of the land
lord, the value thereof being over *50. (//>«/).

3 Atkirumu v. Xoml, S. C. 1863, 14 L. C. R. 159.

;; Plmnomlnn r. Ijffehvn, C. Ct. 1877. 3 (J. L. R 28K; Parent v. 
(iauthnr, C R. 1891, 17 0 I. R fxi; Yimt v. ('orbe it. C. Ct. 1887, 
15 R I. -*i>8; Raudry Laeautmerie !.. n. 746; Trib. Civ. Lyon, 11 
Juin iHt>.»; Guillouard 1 , n. 296; Sirey 73-2-205
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self.1 For instance he cannot remove paintings on the 
walls, or paper which he had put on, and restore 
the walls to tlivir former condition.2 Hut this 
doctrine is combatted by Ha udry* Laçant inerte3 and
others.4 *

As stated above, the right of the tenant to remove, 
before the expiration of his lease, the improvements 
and additions which lie has made to the premises, can 
Ik* exercised not only against his landlord, but even 
against a third party who has purchased the premises. 
And it has been held that the right of the tenant to remove 
a building erected by him, before the expiration of the 
lease, as against a purchaser of the property, need not 
l>e registered, such a right being a purely personal 
one;6 and if the purchaser wishes to retain such struc
ture after the expiration of tin- lease, he can only do so 
by paying the value thereof.6

A stipulation in the lease that the tenant shall, at the 
expiration thereof, have the right to remove a structure 
added by him to the leased premises, has the effect of 
mobilizing the structure, and where the property is sold 
under a judgment of licitation, such an addition would 
not prima facie pass with the sale, where the sale relates

1 Guillouard I., n. 296; Troplong I , 11. .vs5; Demolombc IX., 
n. 693; Sirey, 75-2-263; Bordeaux 17 Feb. 1903 , Trib. Civ. Lyon 
n Juin, 1892; Lepage II., p. 88.

2 Guillouard I., n. 296; Sirey, aupra.
1 I. p. 424-435
4 Duvergier L, 11. 461; Laurent XXV., no. 183.
’ Lea Frerea, etc., v. Hough, C. R. 1893, (J. R. 3 S. C. 471 ; Durheanenu 

v. Bleau, C. R. 1891, 17 y. L. R 349; KouiUard r. Duval, C. R.. 3<>th 
May, 1885, noted at length, 17 U- L- R- at p. 351; Sangler v. Hood, 
y. B. 1889, 18 R. L. 40; Miller r. Michaud, Louisiana Supreme Ct. 
1845, 11 Robinson 225. This question is very much disputed in France 
(see I Guillouard 294 et æq.), the doctrine, however, being in favor 
of the above view.

6 Lea Frerea, etc., v. Hough, C. R 1883, Q. R. 3 S. C. 471; and sec 
SatigaUr v. Hood, y. B. 1889, 18 R. 1, 40.

Where a tenant occupies a lot in good faith, under a lease legally 
given or not, and builds upon it, the subsequent buyer of the property 
cannot, without the authority of the Court, demolish this building 
and expose the goods stored in it to destruei 1 >11. Mongrain r. i'ona- 
dian Curltonate Co., Q. R. 46 S. C. 534 (C. R I9»4>. confirming S. C.
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to immoveables only. But if the tenant fails to protect 
his rights at such sale by an opposition to withdraw or 
otherwise, he is entitled to recover only what would be 
the value of the structure after severance and removal, 
and not its full value. 1 11

2. Sub-Lease or Assignment of Lease.
“The lessee has a right to sublet or to assign his lease, 

unless there is a stipulation to the contrary." 2

What constitutes subletting—“Undertenant."
To sublet means to lease property, in whole or in part, 

to another, which one holds oneself as tenant.8 The 
IK-rson to whom the sub-lease is made is called the under
tenant in the Code (Art. 1639); the person who makes 
the sub lease we shall call the principal tenant, the 
original landlord being called the principal landlord. 
There are thus two leases superimposed. The principal 
tenant is engaged in two leases ; as tenant in the 
first place, and secondly as lessor or landlord himself.

What constitutes an assignment oj the lease.
An assignment of the lease is where a person transfers 

to another, by way of assignment, his rights accruing 
to him as lessee or tenant under a contract of lease. 
In effect the tenant assigns, by way of transfer or sale, 
his right of enjoyment of the leased premises.4

1 (,'nnitil r Marumi, (J. R. 36 S. C 53S (C. R. iqoq), Ixiranger J.
ami freeing with judgment of S. C., v i. 1 allowed the 

full value of the structure. Judgment of S. C., modified.
\rt ifitS U. Code. If there h.* such a stipulation, it applies

10 ! . by tacit renewal. 1 imllr r. Pantalon, M. !.. R., 5 S. C.
at p «24.

Set >Iniri» r I’uthlurt, M. I,. R. 1 Q. B. 479. 8 I,. N. 396 (1885) as 
to sub lease of motor power.

Baudrv l.acantinerie I , n. 1052; citing Brodeau ('nul. ilr Parût, 
Art ib 1, 11. if», and Art if)2. n. 2 and 3; Herriere, ('itr/met ('am pilatiom 
fir In Cwihwu il, Paru II., Art. 162; Bourjon. Dr. Comm, de la France
11 . liv. IV'., sect, s ct 6.

1 Baudry-Lacantinerie I . 11. 1052; Guillouard I., n. 311; Hue. 
X , n. sis.
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Although there is much controversy in France under 
a similar provision of law, as to the sense in which the 
word >v assign" (ceder) is used, it is generally interpreted 
in our jurisprudence as signifying a lease by the 
principal tenant to another party, of the whole of the 
premises leased by the former, rather than a part, and 
not a sale of his interest in the lease. 1 * * And this is tin- 
interpretation put upon the word “ceder” by Planiol.- 
But this opinion is combatted by Haudry IAcant inerte,* 
and our Courts sometimes take tin view that an assignee 
of a lease is not a sub-tenant.4 The distinction is im 
portant, as, in the case of a sale of his lease to another 
party, the vendor would lose all control over his vendee, 
and yet still rema 11 liable as formerly to his landlord; 
whereas, in regarding the assignment as a sub lease of 
the whole of the premises rather than a part, the princi 
pal tenant can exercise over his sub-tenant all the rights 
which exist by law between landlord and tenant.5 The 
latter view is so much more favorable to, and clearly in 
the interest of, the principal tenant, that the French 
writers generally interpret a deed by a tenant which 
expressly “assigns” (ceder) his lease, as being intended

1 In llotifih r Cou'nn, (J U. iSç2. <J R. 2 Q. R at p. 2. Blanchit J . 
delivering judgment, says "Dion cède ses meubles et son bail a Dé 
chêne; Déchéne transporte le tout a Franco-ur & Civ ", and at p 4 
" Ko's savait en effet qu< Francœur X- Ci.1 étaient son.-i-lnca'nircs 
de Dion," and see elsewhere in same report And m • Itunniu Co. r. 
Jiriilf/i, Q. R. 14 k R. in (1905 Our article of tin Code i' even 
more favorable to the above interpretation than the correspondin': 
Article of the Code Napoleon, 011 account of the omission of the words 
"et tin me de" before "ceder." See 25 Laurent 187 «/ m/. ; Pothier 
280, Domat, Lois Civiles, liv. 1, tit. 4, sect. 1. paragraph <>; Merlin vo 
tSotiH Location; Rolland de YittargUcs vo. Trann/Mirt dc llml

8 N. 280 s.
8 1 , n. 1052 pp. 617, (»i8.
Art 1717 of the Code Napoleon, which correspond' with our Art 

1(138 C. Code, has the words "ct me me" (and even) before the words 
“to assign the lease."

4 Smith v. Rosenberg, (J. R. 41 S. C 165 at p. if>8 (C. R iqti)- 
See Daciil v. Richter, 12 R. L. 98, noted in liroicn 1. (hi,in, Q. R. 33 
S. C. 142.

1 1 Guillouard 334; Baudry-Lacantinerie !.. n. 1053. See infra
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to create a sub I vase with tin* assignee, 1 * 3 in the absence 
of any contrary intention to be gathered from the terms 
of the lease. *

Prohibition to sublet.
If there l e a stipulation that the tenant shall not 

sublet or as-igti his lease, it may apply to the whole or 
a part only of the premises, and in either case it is to be 
strictly observed. It is usual for leases in this Pro
vince to contain a clause stipulating that the tenant 
“will not be allowed to transfer his interest in the said 
lease, or sublet, without the consent in writing of the 
lessor.” It is necessary that the prohibition should 
expressly extend to a transfer or assignment of the 
tenants' interest in the lease, as well as subletting, if 
it is so intended, otherwise the prohibition may be 
limited to subletting and not be ext 1 to the case 
of an assignment of the lease.4 * The later and better 
forms of lease contain the word “express” before the 
word "consent” in the above clause. "

The power to sublet, with the written consent or 
approval of the landlord, differs from the clause positively 
prohibiting subletting or transferring. The latter clause 
must be strictly construed, whereas the former is a mat
ter for the Courts to determine, whether under the cir
cumstances there has been consent.6

Implied consent of landlord notwithstanding the prohibition.
This was considered necessary, because our Courts 

have frequently held that the consent of the landlord

1 Baudry-Luca n t imr i e I . |>. (>17; 1 Guillouard 00; 25 Laurent 
11. 187 et *"i ; Rolland de Yillargnvs vo. Transport de Hail; Merlin 
vo. Sous /.oration; Pothier 280; Domat, loc cit.

* Buudry-Lacant itieric I. p. 617, 618; Guillouard I . n. 319; 
contra Laurent XXV., n. 187.

3 Art. 1638 C. Code.
4 See David v. Itichter, 12 K. L. 98, noted in lirown v. Orkin, Q. R 

35 S. C. 142
‘ Marchand Formulaire, p. 167.
• Larocque v. Freeman’s Ltd., y. H. 50 S. C. 231 (1916)

8
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may be implied, viz: where lie has acquiesced in the 
occupation of the premises by the sub-tenant for a long 
period, or has received the rent directly from him.1 It 
has been In Id that such consent is not implied where 
the landlord has received rent directly from the sub
tenant, but has given the receipt therefor to the princi
pal tenant. * But even the insertion of the word “ex
press'* before “consent in writing" will not always 
protect the landlord from the imputation of having 
acquiesced in tin sub-lease, for where the landlord re
ceives rent directly from the sub tenant, and gives him 
a written receipt therefor, it has been held that such 
receipt will be regarded as equivalent to an “express 
consent in writing" to the sub lease.8 Where there is a 
clause prohibiting subletting without the express written 
consent of tile , the latter will be held to have

! Hi.'■sontut r. (lutrin, C. Ct. 1884, 7 !.. N. 368 ; Corthier r. Mil- 
chill, (J. IV 18(13, <1 !.. V. J. 319; 1 !.. V. 1. J. -»8; Owlet r. Moreau, 
U. It 188c*. j L. V I j 84. Larttr-.pie v. Fret man’s, IJ'L, Q R. 50 
S V 231; Lear month r (lotnlmau, (J. U. 49 S. C. 12 (S. C. 1915 >•

Tlu following ai ls of the landlonl or his agent imply conn ut equal 
to a written consent to sublet notwithstanding the clause in the lease 
prohibiting subletting without the written consent of the landlord: 
The passing of a deed of sub lease and its ratification by the principal 
landlord's notary, who was also the landlord’s agent: The recognizing 
of the sub tenant as such by the prineipal landlord The sending of 
notice by the landlord to the undertenant demanding his removal on 
account of demolition of the premises. A claim by the principal 
landlord of improvements and additions made by the undertenant. 
Larncqm r ira man'* Lhl., (J. R. 50 S. C. 231 1191b).

Parol evidence is admissible to prove the verbal consent of the land
lord to a transfer of the lease notwithstanding the clause in the lease 
prohibiting assignment of the lease or subletting without the consent 
in writing of the landlord. I*most r. Ilollaml, (J. R. is S C. 298 
(C. R. 18981 confirming S. C. and following CorJner r. MitrhcU, supra).

Hut lo hi that the indorsement by the landlord of a cheque for rent 
given by the sub tenant and immediate cancellation of the indorsement 
on the advice of his lawyer would not constitute a sufficient com
mencement of proof in writing to let in parol evidence of the landlord's 
consent to sublet and his acceptance of the sub tenant. Brown r. 
Orlin, (J R 35 S. C. 132 (S. C. Champagne J. 1908); Jilbert r. Bowen, 
Q. R. 36 S. C. R. 1909).

2 Vaillancourt v. St. Denis, y. R. 34 S. C. 25 (S. C. 1908).
Joseph r. St (lerntain, S. Ç. 1894. Q. R. 5 S. C. 61; Prejonlaine v. 

Fortin, C. R. 1893, (J. R 3 S. C. 518; and see Hough v. Cowan, y. It. 
1892, remarks of blanchi t J. delivering judgment, y. R. 2 y. li. at p. 4.

14

55
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acquiesced in the assignment of the lease where he trans
ferred his liquor licence to the tenant, and the latter 
assigned his lease and the licence to another party, hut 
the landlord opposed the transfer thereof until he should 
be assured of the payment of the price still due to him 
thereon, and accepted the sum from the sub-tenant.1 2 
Held, thus also, where the landlord receives the extra 
premium of insurance for the subletting to a tavern 

'
Even where the lease requires the “express" consent 

in writing of the landlord before the tenant can sublet 
or assign his lease, where there is a sufficient commence
ment of pnx)f in writing to let in parol evidence, such 
evidence is admissible to prove verbal consent of the 
landlord to the subletting or assignment of the lease.3 
The admission by the former landlord of his verbal 
consent to the subletting and the implied approval of 
the sub lease by the purchaser of the property by reason 
of his allowing the sub-tenant to remain in undisturbed 
possession of the leased premises for several months, 
are sufficient evidence of permission to sublet to justify 
the tenant notwithstanding said clause in the lease.4

In order to be effective against implied consent, the 
clause in the lease prohibiting subletting must be ab
solute and formal. The moment there is a condition 
attached to such a clause, this lets in the possibility of 
proving implied consent.5 Where there has been an 
assignment of the lease or a subletting of the whole of 
the premises, and the principal tenant, having vacated 
the premises, and the undertenant having taken pos
session; if the latter is allowed by the landlord, proprietor

1 I him nt r. Levesque, Q. R. 46 S. C. 158 (S. C. 1914).
2 Theberge 1*. Hunt, 11 L. C. R. 179, C. Ct. 1861.

Jilbirt r. Hour 11, (J. R. 36 S. C. 309 (C. R. 1909). confirming 
S C. and citing Conlner / Mitehell, supra \ daman r. Cinq Mars,
3 L. N. 355; /VnW r. Hollaii'l, y. R. 15 S. C .298; l^r sillier r Month, 
14 !.. C. R. 29; Hrunet v. (luldwater, 14 R. I,. N. S. 123.

4 J i Uteri v. Bowen, mi pro.
1 Ibid at p. 314.
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of the premises, to remain in undisturbed possession for 
a considerable time, the position of the undertenant, 
although not governed by Article 1608 C. C., may be 
likened to that of a tenant by sufferance recognized 
by that Article, in which case the law implies a lease. 1

Where a lease for a year permits subletting, and the 
tenant, in consequence, sublets a part of his leased 
premises, if the property is thereafter sold by the pro
prietor, and the purchaser makes a new lease with the 
same tenant, with a clause prohibiting subletting, the 
purchaser cannot demand résiliation of the lease for 
violation of the clause prohibiting subletting, 011 the 
ground that the undertenant remains on under the 
former lease, where the yearly period has not expired. 
The undertenant in such a case is protected by Article 
1663 C. Code.2 3
Subletting part of premises Prohibition to sublet.

Where the prohibition is simply to sublet or assign 
the lease, this is not always regarded as prohibiting the 
subletting of part of the premises, where the principal 
tenant still continues to occupy the other part ; provided, 
of course, that the sub-tenant does not change the des
tination of the part taken by him. 4 But this question 
depends largely upon the probable intention of the 
parties. * For instance, where the tenant is, at the 
moment of passing the lease, to the knowledge of the 
landlord, keeping a boarding house in the very premises 
for which the lease is being passed, and the tenant states

1 Jilin it r. Ho wen, y. R. 36 SC. at p. 313.
2 Venner v. Thienel, (J R. 37 S. C. 80 (C. R 1909), reversing 36 

S. C. 223.
3 Dorian r. HuHzley, C. R. 1869, 14 L. C. J. 303; Collerette v. 

Hassnot. y. R 24 S. C. 37* (S. C. 1903); anti sue remarks of Badgley 
J. in Oirh r 1 Mon mi, 2 L. C. !.. J. at p. 85 to same effect ; 1‘crsHUer 
v. Moretti, S. C. 1857, 14 !.. C. R. 20. But in France the prohibition 
is said to include the renting of furnished rooms and the keeping of 
hoarders. Baudry-Lacantinerie I„ n. 1085, 1086, 1091 ; Guillouard. 1. 
n. 328, 323. See ante p. 120, 121 and /tost p. 251.

4 1 Guillouard 323; 23 Laurent 217. 221. 222; 3 Duverger 374 
and 378; Sirey 6-2-430. Baudry-Lacantinerie, I n. 1091.
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his intention of so continuing to use the premises, a pro
hibition to such tenant to sublet will not prevent the 
latter from continuing to rent rooms to lodgers. 1

Renting furnished rooms to lodgers Prohibition to sublet.
Where the lease contains a prohibition to sublet in 

whole or in part, the prohibition is said not to be 
violated by a tenant who lets furnished rooms to lodgers, 
tlie tenant retaining the entire care and control of such 
rooms, and the lodgers not even being in possession of 
keys thereto. * If a proprietor does not wish to have 
his house used in such a manner, he must specially 
stipulate to that effect. * But it is generally held otherwise 
in 1*ranee,4 and the matter is largely one depending upon 
the circumstances of each case.

Cirounds lor landlord's refusal to grant permission to sublet.
The right to sublet premises, whether wholly or in 

part, in the face of a stipulation in the lease to the con
trary, depends much upon the circumstances. In spite 
of such a stipulation there is always the possibility that 
others than tile original tenant may exclusively occupy 
the premises, and Ik- substituted in all such tenant's 
rights and obligations towards the landlord, where, 
for instance, the tenant dies,1 or he becomes insolvent 
under an Insolvent Act enacting that the unexpired 
portion of a lease may be sold by the assignee,6 no such 
clause in the lease can prevent the premises from passing 
into the hands of others who may be very objectionable 
to the landlord.7 It is true that prohibitions to sublet

1 Aimong v. Cimxùty, S. C. 1888, 16 R. L. 453.
* ('ollerette r. Haniinct, y. R. 24 S. C. 372 (S. C. 1903).
1 Ibid.
4 Baudry Lacantinvriv, I, n. 1086, 1091; Guillouard, I, n. 328, 323.
6 Death does not dissolve a lease (Art. 1661 C. Code).
• Mright v. Hrawtry, S C. 1872, 2 R C. 4*2; 1 Guillouard 329; 

25 Laurent 225; 4 Aubry et Ran, p. 492.
7 Ibid.



Rights or the Tenant .t

must Ik* construed strictly, ' but it has been held that 
where the prohibition is of a negative kind, viz., where 
the tenant is permitted to sublet subject to the consent 
of the landlord, the latter cannot withhold his approval, 
where the person proposed to be substituted is proved 
to be as acceptable as the original tenant, and the land
lord can give no valid grounds for his objection.2 A 
positive prohibition to sublet without the landlord's 
consent must be strictly observed.;i Thus, where a 
lease stipulates that in the event that the tenant shall 
sell or cede his business, he can do so only with the con
sent of the landlord, this has been held to be a positive 
prohibition to let without the consmt of the landlord,

1 Ait 1638 C. Code; Elleulnry r Aronson, (J. R. 45 S. C :it p. 
95 (C. R. 1913), Vaillancourt v Si. I)n,is, Q R <4 S C 2 s (S C.
1908).

* Charbonneau r. Houh , C. R 1K92, y. R. 1 S. C.41; bun,I r HichUr. 
S. C. 1882, 12 R. L. 98, 27 L C J. 3u; Sirey 47 2 447 Dalloz 47-2 
174; Sirey 64-2-285.

In f'harlxmneau r. Houle, supra, there was the following pro
vision in substance, that, in case of incapacity of the tenant to occupy, 
he could sublet to a person to be approved by the landlord; and it 
was held that the landlord would he obliged to approve a suitable 
person and could not by a merely unreasonable refusal deprive the 
tenant of the advantage of the clause.

Where the landlord reserves in the lease a discretional power as to 
the acceptance of an undertenant, in the case of a sub-lease by the 
tenant, his refusal to accept the sub lease for a laundry establish
ment, for the reason that different inconveniences may arise from 
such an establishment, is not an abuse of such discretional power. 
Mayer v. David, 18 Rev. de Jur. 6.

And see Larocque v. Freeman's Lid., y. R. 50 S. C. 231 ( 1916).
In Huron v. Canadian Faeific By. Co. (S C 1886). M. I. R. 2 S. C. 

277; o L. N. 359, the defendants had leased certain land, with stipula
tion that it should be sublet only to persons approved of by them; no 
liquor was to be sold thereon, and defendants should have right of 
entry, at any time, and right of ejectment of any tenant who did not 
conform to the terms of the lease //. Id, that the defendants were 
justified in causing the demolition of buildings existing on such land, 
the buildings in question being used for the sale of spirituous liquors, 
contrary to law, and for purposes of prostitution, and the defendants 
never having authorized the construction thereof by the plaintiff, 
whose occupancy, moreover, was not proved.

1 Mackenzie v. Bernard, S. C. 1887, 10 I,. N. 113 ; Broun r.Orkin, 
U R- 35 S. C. 132 (S. C. 1908); 4 Aubry et R au, p. 491 ; Sirey 50-2-46; 
Dalloz 82-2-24.
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and tilt* landlord, in such event happening, can withhold
his consent without giving any reasons therefore. 1 
Effect of subletting, contrary to the terms of the lease.

The mere fact of subletting contrary to the terms of 
the lease does not ipso facto cancel the lease ; it can only 
be voided upon action taken bv the landlord.2 3 Neither 
is it always a ground for rescission of the lease. For 
instance, where the sub lease has terminated before the 
institution of the action in rescission, and the landlord 
has not been injured thereby ;8 and sometimes the Court, 
instead of cancelling the lease, will allow the tenant a 
certain delay to put matters in the same position in 
which they were before the sub lease.4 And in a case 
where the Court will not allow the landlord to withhold 
his consent to a sub-lease, a tenant who sublets without 
previously obtaining such consent may, in an action 
for rescission of the lease by the landlord, ask his consent 
before judgment upon paying costs.5 The landlord can 
provide against all such contingencies by stipulating in 
the lease that it shall become absolutely void upon the 
subletting of the premises.6 *
Impleading the undertenant.

A person to whom leased premises have been sublet, 
contrary to the stipulations of the original lease, may 
be impleaded without adopting the usual forms of pro-

1 Hosnmi r 1‘ilwlmu, (J R. 48 S. C 336 (C. R. 1915), confirming 
S. C., Demers J dissenting ; Itroten v. Ork'in, supra.

■ Per Manchet J in Houyh v. ('mean, (J H. 1892, Q. R . 2 (J B. at p. 
3; Brunet r. (toldu'alcr, (J. R 33 S C. 240 (S. C. 1908); as to action 
for cancellation in such case taken by a joint owner, see Bayg r ll't'w- 
"Ki" Q R 1a 8. C is

3 (iurmu r Cinq-Mars, S. C. 1880, 3 I,. N. 353; Unmet r. (,old- 
renter, supra.

* Valter ». Kennedy, S. C. 1871, 3 R L. 430.
The landlord cannot demand résiliation of the lease, eviction of the 

undertenant and damages, without putting the principal tenant in 
default to so proceed against the undertenant. Larocque r. Freeman's 
Ltd., Q. R 30 S. C. *J«.

6 Charhonneau v. Houle, Q. R. 1892, Q. R. 1 8. C. 41.
6 Brunet v. (loldimter, Q R. 33 8. C. at p. 242 (S. C. 19081; 1

Guillouard 332; 23 Laurent 230; 4 Aubry et Rau p. 492.
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cvdure. 1 And see further as to direct action by the 
landlord, infra pp. 223-224.
X ovation.

Where there is a prohibition to sublet without the 
consent of the landlord, and such consent has been ob
tained, this does not discharge the original tenant from 
his obligations under the lease.2 There is no novation 
in the like case, unless it is evident that the landlord 
intends to discharge the principal tenant from his obliga 
lions.3
Subletting where partnership involved in the prohibition.

A partnership in Quebec law is a distinct legal entity 
apart from the persons composing it.4 * So where the 
lease of a shop contains a prohibition to sublet the 
premises, this covenant is violated by the tenant forming 
a partnership consisting of himself and members of his 
family, under the name of “ brothers", and using 
the leased premises for the partnership business. Where 
there is such a prohibition, the consent of the landlord 
to a sub lease to a company about to be formed cannot 
be set up as a consent to a sub-lease to a partnership of 
which the principal tenant is the manager.6 Where a 
lease to a partnership contains a clause against sub
letting without the consent of the landlord, it is not a 
ground for cancellation of the lease where the partner
ship, being dissolved, one of the members thereof 
continues in occupation of the leased premises.7 The 
partnership in such case, tn-ing extinct, there was no

1 Rheaunu v. Panneton, y. B. 1879, 9 R. L- 594
1 Joseph v. St. Germain, S C. 1894, Q. R. 5 S. C. 61.

1 Art. 1173. C Code; ('relit Foncier Franco Canadien r. i’onuff,
S. C. 1883. 9 U L. R. 317

4 Davidson & Henderson Canadian Law of Partnership p. 19; 
Cite de Montreal v. Gagnon (C. R 1904) U R 25 S. C. 178

4 Payette r. Payette. Q. R. 44 S. C. 536 (C. R. 1913), confirming 
Lane J.. (J. R. 46 S. C. 488 (,1913); Ettenberg r. Aronson, Q. R. 45 
S. C. 87 at p. 95.

6 Ettenberg v. Aronson, supra.
7 Carter v. I rquhart, Q. R. 15 K. B. 509.
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tenant to make a sublease, and there was consequently 
no v iolation of the prohibition ; although one of the 
members of the dissolved firm had transferred all his 
interest in the firm to the said occupant, his former co
partner. 1 *
Damages for violation of prohibition to sublet.

Where a tenant violates the condition of the lease 
prohibiting subletting, he is liable for the damages suf
fered by the landlord in consequence. Thus, where the 
tenant sublets to a Chinese laundry without such consent, 
he will lx* obliged to pay the landlord for loss of rental 
suffered by an adjoining tenant of the landlord having 
his lease cancelled in consequence, the legal costs in
curred in consequence of such tenant's action, and 
his expenses of moving, also costs of disinfecting the 
premises occupied as a Chinese laundry.3 
Sub-lease as affecting relations of prim ipal tenant and 

undertenant.
In dealing with this relationship, a sub-lease must Ik* 

distinguished from an assignment of the lease.4 * We 
are dealing now with the case of subletting.

The effect of a valid sub lease is to establish a new 
lease between the principal tenant and the undertenant, 
and the parties thereto will Ik* subject to all the rights 
and obligations relating to the law of landlord and 
tenant.6

Although the undertenant is bound by the conditions 
of the original lease, he is not concerned with it, save 
in so far as the proprietor is entitled to see that its terms 
are respected.6 The rent should lx* paid to the princi-

1 Ibid.
* Mayer v. David, y. R. 47 S. C. 516 (C. R. 1915). reversing S. C.
1 Ibid.
4 See Smith r. Rosenberg, Q. R. 41 S. C. 165 (C. R. 1911) and

1 1 Guillouard 334; 25 Laurent 198. Larocque v. Freeman's Ltd., 
Q. R. 50 S. C. 231.

• Baudry-Lacantinerie I., n. im; Guillouard I., n. 334, 316; 
Hue. Tr de. la cession îles creances, n. 211; Aubry et Rau IV., p. 493; 
Laurent XXV., n. 194; Cass. Sirey, 70-1-283
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pul tviianl, thv undertenant's landlord,1 who will haw 
a privilege for the same. The undertenant is required 
to make tenant’s repairs,3 and use the premises for tin- 
purposes for which they are destined.4 The undei 
tenant cannot set up, against his landlord, any authoriza 
tion of the principal landlord to the contrary. ■’ It is 
said that the principal landlord cannot enjoin the under 
tenant from paying his rent to the principal tenant, 
his landlord;' he can only seize it to the extent pro 
s ided by the Civ il Code Art. 1(130. where his claim against 
the principal tenant is unsatisfied.7

The principal tenant is bound towards his undertenant 
for all those warrantiess which the law imposes on a 
landlord, against defects and faults in the property leased, ' 
and against disturbances involving a claim or right of 
property upon or concerning the property;111 for instance 
where the principal landlord has obliged the undertenant 
to fulfil an obligation of the original lease, which his 
sub lease did not oblige him to do. 1 1 If the undertenant 
sues his landlord (the principal tenant) for a matter 
which is at the charge or warranty of the original land
lord. the principal tenant so sued can call in tin- original 
landlord in warranty. 12

1 Baudry Laçantiuerir, lor ril.; Guillouard 1, 11. t u Laurent
XXV . n ..,4.

■ Baudry Lacantmeric 1 . 11. 1121, 1127. See anlr p. 121 as to land 
lord's previlcge for rent.

' Baudry - Lacantiiicric I. 11 1121; Duvergier I., n. 3*6; Laurent 
XXV., 11. 140 s, Guillouard I , 11. vu

4 I hiil.
Baudry-Lacan tweric I. 11 1121; Trih. Civ Seine, 16 Mai

" Baudry Lacantinvriv !.. 11 1121, but see Trih. paix, Marseille, 
Dalloz, 1905-5-1 û.

Baudry Lavuntincric (or. ril.
* As to such warranties see ante p. 79 el urt/.
" Art. 1614 C. C.

111 Arts. 1616, 1017 C. Code
1 1 Baudry - Laeantincriv I . 11 1122; Guillouard I , 11 316.

3 Where a tenant i-. ued by Ins sub tenant for damages suffered 
by reason of the premises leased not being wind and water-tight, 
an action in warranty lies against the lessor by the tenant, 
although the least between them contains a clause that the 
tenant shall not sublet without the consent of the lessor, and 
I he tenant, notwithstanding, sublets without such consent, but
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A tenant, who sublets premises in breach of a covenant 
with the owner not to do so without his consent, is liable 
for tin damages sustained by the undertenant, who is 
expelled at the suit of the owner. 1 2

Where the lease by the principal tenant to the under 
tenant stipulates that the latter assumes all the obliga
tions of the original lease, and discharges the principal 
tenant, this does not render the undertenant liable for 
the acts of the principal tenant. it only relates to tIn
habilité that may arise through the acts of the under 
tenant involving the principal tenant in litigation with 
the principal landlord

Where the undertenant has been obliged to vacate 
the leased premises owing to their becoming uninhabit

afterwards the lessor rvvvivvs from him the extra premium of iiism 
alive caused hv such subletting, the sub tenant being a tavern kcepei 
Thilvriji 1 il nut, C Vt 1 Hi 11. 11 I. C R 170 And MV Conlon r 
Ihiuitn, (J R S C. AU iS V n>i \ 1 when landlord held not liable 
in warranty because sub tenant would not allow him acce - to pr< 
mises to rectify defect in heating apparatus

The principal tenant of a theatre made an agreement with a tenant, 
giving him the exclusive privilege for three years of selling refreshments, 
etc., in the theatre for a fixed period, and a certain space for exhibiting 
his goods The agreement stipulated that in case of sale, lease or 
transfer of the said theatre, his lights and privileges would Ik- protected 
The theatre was subsequently leased by the principal tenant to under 
tenants who undertook to respect all the obligations entered into by 
the former The tenant holding the above exclusive privilege was 
ejected by the manager of the new tenants of the theatre and denied 
the right to exercise iiis privilege therein. The said tenant instituted 
an action against the first undertenant for damages, and reinstatement, 
and it was held that there was a Inn ih limit (privity of contract) 
established between the parties sufficient to give him a direct action 
against the said first undertenant. and that whatever rights lie had 
against the latest tenant, there had been no novation of the said hen 
ih limit to the detriment of Ins action against the first undertenant 
A ut hier r. Driseoll, Q R 42 S C. 52 (C R. 19121, reversing S C.

"Where the principal tenant is sued by his undertenant in van 
cvllation of lease, on the ground that the premises have liecome un
inhabitable through lire, and the principal landlord is obliged to repair 
and reconstruct the premises, the principal tenant has the right to 
call the prineipal landlord in warranty. Imperial llutton Work* r. 
Montreal Watch Cate Co., 7 Que. I*. R. 217.

1 11 anh yuan e. Dozoi*, Q. K. 28 S. C. 400 (8. C. 1905).
2 SU-vrnnon r Marl*hail, Q. R. 17 K H. 119 (1907). reversing 

S. C ; Baudry-Lacantincrie I , n. 1125; Baris 25 Juin 1896, Loi 
2 Nov 1896.
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able by the works incident to the demolition and re 
construction of a party - wall (mur mitoyen), and the 
principal tenant sues the proprietor in warranty as for 
a judicial disturbance or trouble Je droit, the Court will 
grant him résiliation of the lease or reduction of lent, 
but not damages. In such a case the diminution of 
rent will be based upon the price of the original lease 
(which included several properties) as diminished by tin 
proportional value of the profierty sublet, estimated 
as at the date of the original lease and not by the price 
of the sub lease. 1

The principal tenant is obliged, prima /a, iV, to deliver 
the premises sublet bv him in a good state of repair

The acts of co-tenants of the principal tenant involve 
him with his undertenant only in the case where the acts 
of any third parties would do so: he is not in any judicial 
relationship with his co-tenants. 1 3 On the other hand, 
he is responsible for the acts of his undertenants towards 
each other as the principal landlord would be to his 
tenant for disturbance by a co-tenant.4 *

The principal tenant has a landlord's privilege for tin
rent of his sub-lease.6 He also has an action to rescind 
the sub lease, but only for conditions determined by the 
common law or the sub lease, and not for conditions 
determined by the original lease*. For instance, if the 
latter stipulates that the lease shall become void ipso 
facto upon default to pay the rent, this will not give tin- 
principal tenant ground to claim rescission of the sub
lease ipso facto upon the undertenant defaulting in hi<

1 iMhctot v. Roeck, Q. K. 38 S. C. 228 (C. R. 1910), reversing S. C , 
Hutchison J., dissenting.

2 Baudry - Laçant inerie I., n. 1127; Aubry ct Ruu IV., p. 493; Lau
rent XXV., n. 136; Guillouard 1., n. 334 et 315.

3 Baudry-Lacantinerie I., n. 1123.
* Baudry-Laçant inerie I., n. 1124. As to the landlord’s warranty

to his tenant for disturbance by a co-tenant, see ante p. 90
6 Baudry-Lavant inerie I„ n. 1127; Aubry et Ran IV., p. 493; Lau

rent XXV., n. 135; Guillouard I., n. 314, 334.
6 Baudry-Lacantinerie I., n. 1127.
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mit. The tenant who has sublet or transferred his 
lease, and who sues his undertenant, cannot demand 
that the latter pay him the rent due, where he himself 
is in arrears for rent with the principal landlord. He 
van only conclude that the undertenant be ordered to 
pay the rent to the principal landlord, and show receipt 
therefor, or in default to pay him a corresponding in
demnity. 1 2 *

The presumption created by Art. 1629 Civil Code in 
favor of the landlord when loss by fire ix'curs in the 
premises leased, is also available by the principal tenant 
in the case of a sublease by him.8 But probably the 
undertenant's responsibility does not arise until the 
principal tenant is sued hv the principal landlord.4

Sub-lease and assignment of lease as affecting relations of 
prim 1 pal landlord and the prim ipal tenant.

Subletting or assignment of the lease by the principal 
tenant d<xs not discharge him from his obligations 
under the original lease,5 6 even where the landlord has 
expressly consented to the sublease.Thus, the landlord 
can still collect the rent from the principal tenant,7 
and need not previously sue the undertenant or the 
transferee. * For violation of the terms of the lease or 
of the rights of tenants by the undertenant or transferee 
of the lease, the principal landlord can sue the principal 
tenant either in damages or in résiliation of the lease,

1 Baudry-Laeantinerie I., n. 1127; Dalloz 89-2-233.
2 La pointe r. The Original Salvador Co., Ltd., Q K. 49 S. C. 243

(C. R 1915)
Baudry-Laeantinerie I., n. 1129; Cass. Dalloz, 96-1-331 ; Laurent 

XXV . 11. 203; I.arombierv, Art. 1148, n. 12.
* Baudry-Laeantinerie toe rit.
6 Baudry-Laeantinerie I., n. 1131; citing numerous cases and 

authors.
6 Unit, citing Trib. paix, Beziers, 2 Juin 1904. Juneph v. St. 

(lermain, y. R. 5 S. C. 61 (S. C. 1894)
7 llnd, citing Trib. paix Tours, 8 Mars 1901; Trib. paix Beziers, 2 

Juin 1904; Guillouard I , n. 333; Planiol II., n. 1753.
» Ibid
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as the case may provide.1 Résiliation of the principal 
lease entails résiliation of the sub-lease. -

Where loss <xvurs by fire, arising in the premises of 
an undertenant, the principal landlord has the same 
rights as if the principal tenant himself occupied tile- 
said premises. * The same applies in the case of the 
burnt premises being occupied by a transferee of the 
lease-4 Thus, the principal tenant cannot release himself 
Irom responsibility by shewing that the fire is mid not 
have started in that part of the property which he him- 
sell occupies. ‘ Nor will he be released where he proves 
that the lire was caused by the fault of his undertenant, 
for he is responsible for the latter's fault. • It is like 
wise- where there has been a transfer of the lease, instead 
of subletting.1

Where there is a subletting and not a sale of the lease, 
the principal tenant preserves all his rights against his 
landlord in the terms of the original lease. Thus, he can 
oblige him to make repairs, * and to warrant him against 
eviction or judicial disturbance. • As the principal 
tenant is held to all the obligations of a landlord toward 
his undertenant, it is only equitable that he should have 
a similar claim against his own landlord.10

Where the lease has been sold, as distinguished from 
a subletting, the principal tenant, having sold his rights, 
it is said that he necessarily loses them, and no longer

Ibid.
fararyw* r. l.Ut., (j K so S C .mi „i6); bun,,,,, <•„

linage, y R. 14 k. B. 133. 1 Guillouard 34s ; Cass. Sirey, -n
454; Aguvl 826.

3 Baudry-Lacantineric I , n. 1132, 
X., n. 284; Planiol II., n. 1753.

4 Ibid.
1 Ibid.
8 Baudry-Lacantinerie I., 

j a "ut life 
7 Ibid.

73-1

citing jurisprudence and Hue.

p. 652, citing Dalloz, 88-2-295; Agen,

* Ibid; Guillouard I., n. 335.
• Ibid.
" Ibùl.
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has an action against his landlord. 1 It is disputed, how 
ever, whether he loses the right to compel his landlord 
to make repairs.5

The principal landlord can renounce all his rights 
against the principal tenant and proceed by direct action 
against the undertenant, or the transferee as the cast- 
may lie, for such direct action lies, it has been shown, 
in both cases.1

Sub lease as affecting relations of principal landlord and 
the undertenant.

The principal tenant cannot confer upon an under 
tenant or purchaser of the lease greater rights than lie 
poaaeaaes by virtue of the principal lease. * For instance, 
lie cannot grant to his undertenant rights respecting the 
removal of additions to the property, greater than those 
possessed by himself.1 The undertenant is absolutely 
bound by the conditions of the principal lease. *

The principal landlord can require that the stipulations 
of the original lease shall be observed by the undertenant, 
for instance, he can require him to use the property 
according to its destination.1 Also, where the original 
lease stipulates that it shall become void ipso facto for

' I but, Laurent XXV., n. 208.
5 Haudry-Lacantinerk I , 11. 11.16; Laurent XXV., n. 208 nega

tive; L.uillouard 1 . n. 331 affirmative
1 Baudrv-Lavantinerie 1-, n. 1136; Lass. 28 Août, Sirey 33-1-802; 

La-- . Sirey 11 1 H#H; Lass. Sirey 72-1-331 ; Halloa 88 2 vt, (aullouard 
I , II 13<>. ami SIT in/nr pp 223-224 as to direct action in case of sub 
letting and p. 228 in case of sale of lease.

« Haudry Uicantinvric I , n. 1138; Ihincan Co. r. Hrvtgr, (J. R 
14 K H at p. 137 U9».l).

> Ihincan Co. 1 Unilpi, 1.1 K. 14 K. B. at p. 138; Haudry Lacan 
linerie I . it 1138, citing Nancy, 2 Mars 1880, Sirvy, 90 2-127.

* The voluntary cancellation by the parties, for inability of the 
te nant to pav the rent, of a lease with stipulation that failure to pay 
mil .|„,ttld dissolve it. extinguishes a sub lease of part of the premises 
ml withstanding the fulfilment of bis obligations by the sub tenant. 
Xnd an action «ill la- against the latter, in favor of the principal land 
lord, to recover |xisscssion of the part sub leased flatiron Co. r,
Iti iilijc, u K 14 K B. 133

» Haudrv-Lacantinerie !.. 11. 1142; Guillouard I., 11 321-
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default to pay the rent as agreed, the principal landlord 
van evict the undertenant, where default has liven made.1

Résiliation of the principal lease entails résiliation of 
the sub-lease. -

An obligation undertaken by the principal tenant to 
make repairs for his undertenant does not release the 
principal landlord from liability for hidden defects in 
the leased premises, even towards the undertenant 
occupying the leased premises, and even where the 
principal tenant declared that he knew the premises 
and that he was satisfied with them.1

It is generally held that a sub lease docs not give the 
sub tenant a direct action against the principal landlord, 
but he has an indirect action, exercising the rights of 
his landlord, the principal tenant. ‘ But in the case 
of the landlord’s torts, as distinguished from his con 
tractual obligations, it is admitted that the undertenant 
has a direct action by virtue of Article 1053 cl scq. Civil 
Code. *

It is admitted that the principal landlord has un 
indirect action against the undertenant to enforce the 
obligations of the original lease, for the landlord is a 
creditor of the principal tenant and can exercise rights 
of action which the latter would have against the under 
tenant.6

The leading jurisprudence in France is entirely in 
favor of the view that the principal landlord has also

1 Baudry-Lacantieerie !.. n. 1141; Hallo/, Hf-t-uj.
Ijorocqm r. Frccman't 1.1,1, V K so S C. 131 (1916); 1 V.inllouaril 

.145. Cass. Sircy. 7,1-1 454, Asm I 816; hum,,,, <•„. y. R14 K. H. i.is.
1 Ltncqpm r. Fur mm,'n 1.1,1., ,11/r,,
* Baudry-Lacantincrie !.. 11 1143; Ca- Hallo/ S3 1 305; l.aurvnt

XW . 11. an, Hoc X , 11. io*i; Art 1031 C V . (uiillnuard I .
11 315. who claims the undertenant has a direct action asainst the 
principal landlord.

1 BaudryLacantineric I. n. 1143; Trill Civ. I.yon, 31 Mars 
iHiFi (Ilainages caused by chimney sais1;phis ordered by principal 
landlord.)

* Art. 1031 C. Code; Baudry-Lacantincrie !.. n. 1144.
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a direct action against the undertenant for the fulfilment 
of the ol ligations of the original lease, and those- arising 
from the relation of landlord and tenant, and the pre
ponderance of doctrine is also in favor of the same 
view.1 * *

The chief objection to this right of direct action by 
the principal landlord lies in the provision of law that 
contracts have effect only between the contracting parties, 
and hence cannot affect third parties, and the principal 
landlord not 1 eing represented in the new contract, 
there is no privity between him and the undertenant.* 
But this argument overlooks the fact that the under
tenant, in the case we are dealing with, is in lawful 
occupation <>f the premises, and almost invariably with 
the consent of the landlord. The position of the under
tenant may therefore be assimilated to that of a tenant 
by sufferance under Art. 1608 Civil Code,1 under which 
Article the relation of landlord and tenant is presumed 
to arise. The law 4 and the jurisprudence ’ freely recog
nize tacit leases, and it is surely not too much to presume, 
in the case of a sub lease, that there exists between the 
principal landlord and the undertenant such lien de 
droit, or privity of contract, as to enable the former to 
proceed against the latter by direct action, having regard 
to the limitation of the landlord's privilege under Article 
1621 Civil Code, and the limitation of tin amount due 
for rent by Article 1639 Civil Code. In Human v.

1 Cuss Dalloz, 53-1 -124; Cass. Dalloz, 73 1-412; Cuss. Sirey 81-1-77; 
Cuss. Dalloz, 83-1-305; Cass. Dafloz, 92-1 509; see Smith v. liimenlsrg, 
Ü l<. 41 S. C. 165; Troplong I , 11. 12H; Duvergier !.. n. 539; Mar- 
cadé, Art. 1717, 11. 1; Aubry ct Ran IV.. p. 494; Massé et Vergé IV., 
p. 374, note 2o, Dcmolomhc XXV., 11 148; Guillouard I., 11 329;
Agm-I, n. 330; Gar son net, p. 526, sec. 312; Thiry IV.. n. 57- Contra 
Haudry-Lacantinerie J, n. 1145; Laurent, XXV., n. 200s.; 
Hue X., n. 283, 321, 349; Planiol II., n. 1754: Labbé, Rev. Crit. 
V. 1876, p. 571s and 666s

* Art. 1023 C. Code; Haudry-Lacantinerie I., p. 662.
* Sec Jillurt v. Bowen, Q. R. 36 S. C. at p. 313.
4 Arts. 1608, 1609 C. Code.
1 Hodgson v. Evans, Q. R. 1880, 3 L. N. 300.
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Bridge,1 thv Court of Appeal allowed an action by the 
principal landlord against the undertenant, to recover 
possession of the premises, on the ground that the princi
pal tenant had failed to pay his rent.

Where the undertenant is guilty of a quasi-delict— 
where, for instance, without the consent of tin principal 
landlord, lie keeps a house of prostitution it has been 
held here that he will be liable directly to the principal 
landlord for damages resulting therefrom such as loss 
of rental.2

By Article 1621 the principal landlord's privileged 
right for the payment of his rent and other obligations 
of the lease, includes also the effects of the undertenant, 
in so far as lie is indebted to the principal tenant. By 
Article i6jy the undertenant is held towards the principal 
landlord for the amount only of the rent which he may 
owe at the time of seizure ;3 he cannot set up payments 
made in advance. Payments made by the undertenant, 
either in virtue of a stipulation in the lease, or in accord
ance with the usage of the place, are not deemed to be 
made in advance. Article ihy) extends only to the 
question of personal liability of the undertenant, and 
does not prevent the principal landlord from suing the 
undertenant for possession of the property where the 
principal tenant has failed to pay his rent.4

Where there is prohibition to sublet, and the principal 
landlord has not consented, or where the undertenant 
occupies the premises in virtue of an unlawful and void 
contract between himself and the principal tenant, 
and detrimental to the principal landlord, the under
tenant occupying the leased premises is placed towards 
the principal landlord in the position of a mere third 
party whose moveable effects are on the premises by their 
consent, as provided by Article 1022, and such effects

1 y. R. 14 K. B. 1 vi (1905).
* Monlinarifiwth r. Herman, (J. R. *■> S. C. 19.1 18. C. 1906).
* See ante p. 121 as to landlord's privilege.
4 Duncan Co r. Hri'ltjt, (J. R 14 K. B. 133 (1905).
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become liable to seizure by the principal landlord for 
rent and damages due by reason of violation of the 
obligations of the principal lease. 1 * Also, where an under
tenant occupies the leased premises notwithstanding a 
prohibition in the lease to sublet, and without the con 
sent or knowledge of tin principal landlord, he loses the 
l>enefit of Article if> t<> Civil Code (supra), and his effect* 
on the premises will be liable for all rent due by the 
principal tenant.8

It has Iwen held, however.3 that where premises 
have been sublet in part, contrary to tin terms of the 
lease, and the landlord sells the property during the 
course of the sub lease, the undertenant, under an annual 
lease, could not be expelled before the expiration of the 
year by the purchaser who was aware of the sub lease, 
unless the purchaser had been specially empowered to 
do so by his deed of acquisition. Hut this seems con
trary to the holding of the Court of Appeal in Dtttt <m 
('<>. Iirid^t.4 * * Hut if there were no prohibition to 
sublet in the original lease for a year, then a purchaser 
of the property must respect the sub lease, and if he 
makes a new lease with the former principal tenant, 
with prohibition to sublet, he cannot demand résiliation 
<»f the lease on the ground of the subletting prior to his 
purchase.

It has been held that where a building has been partly 
destroyed by tire, but an undertenant under an authentic 
lease wishes to retain his portion of the premises, the 
principal tenant having agreed with the landlord that

Montmanpallt r. Hrrman, y R. -’<> S. V 193 S. C. Atehi
hal>1 r Archamhault, y. R ij S. C. 34a (S. C i8<>Hi

3 Hamilton r. Dirifrr, y. R. if> S. C 469 (S. C. iH<yr
Pvr Blanchit J in lloayli r. Coii'nn, y B. 1K92, y. R » U. B ut 

p 4; thclrv r Marron. (J U iSM». 2 I. C. I. J. 84; contra hxnat r 
l.ariijm, C R 1871, if» !.. C J 98, and eec Duncan <’o. r. HrrUjr, 
y R 14 K B 133 at p I3f»

4 Supra and ante p. 222.
1 Venner r. Thimal, y. R. 37 S. C. 80 (C K I9<m)>, reversing

y. R. 36 S. C. 223



Rights of the Tenant 22;

thv lease shall he cancelled,1 11 cannot evict the under
tenant who has not failed in his obligations;$ the under
tenant can lx- evicted in such a case only upon action 
by the landlord to have the whole lease cancelled, for 
the reason that it would Ik- unprofitable and ruinous to 
hint to have to maintain the sub lease in view of the 
extensive destruction of thv main premises, which will 
require to be rebuilt. 8

Where the sub tenant is evicted on account of breach 
of obligation on the part of the principal tenant, la- 
can not claim indemnity from the principal landlord.4 
But if the sub tenant’s eviction is sought at the instance 
of the landlord, on the ground that the premises being 
partly destroyed by fire it is necessary that the whole 
shall I v rebuilt, tile ub tenant whose premises are not 
scrioivdv injured, and who wishes to remain, can claim 
damages for his enforced removal.

It has been held that the right to select and withdraw 
from seizure the effects detailed in Art. 598 Code of 
Procedure is established in favor of, and can be invoked 
only by, the debtor, and that an undertenant is not 
entitled to claim such exemption. '

Effect of assignment <»/ lease.

If the lease is validly transferred from the principal 
tenant to a third party, so as to be construed as effecting 
a sale and not a sub lease, then tin third party stands 
toward the landlord in all respects in the place of his 
vendor, and toward his vendor he is governed by the 
law of sale and not of lease and hire ; lie can enforce all 
his vendor's rights, and is subject to all his obligations

1 Art 1660 C. Cotlv.
Compagnie d'Imprimera < t<. do //» rai l r. Corhenthaler, S. C. 1882,

11 R I. 605
Penny v, Montreal Herald Co., S. C. 1883, 27 !.. C J 83.

' Cassation, 21 July 1873, Sirey, 73-1-454.
’ Penny e. Montreal Herald Co., supra.
' Hamilton r. Dwyer. (J. R 1(1 S. C 4011. See ante p. 126.
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after the transfer has been signified to the landlord or 
has been accepted by him; but the vendor is not released 
from his obligations to the landlord.1 The principal 
tenant is only obliged to deliver the premises to his • 
transferee in the condition in which they are at the 
date of the transfer.2 lie is not bound to make necessary 
repairs during the course of the lease,3 nor to warrant 
him against disturt ance by trespass.4 * 6 The purchaser 
of the lease has a direct action against the landlord to 
compel him to execute the obligations imposed upon 
him in the original lease 4 as he stands in the rights of 
his vendor. It is a much more difficult question to 
determine whether the landlord has a direct action 
against the purchaser of the lease, for he is not a party 
to the contract. This question is much disputed in 
France.1 But where the principal tenant has the right 
to transfer his lease to another, by way of sale, the land
lord can scarcely be in a worse position toward the pur 
chaser of the least1 than he would be toward a tenant 
by sufferance under Art. if>o8, in which case- the occupant 
and the landlord are governed by all the rules of law 
applicable to leases.7 The weight of French doctrine 
and jurisprudence is decidedly in favor of the view 
that the landlord in such a case has a direct action against 
the purchaser of the lease for the fulfilment of its obli-

1 Unrip Inriiitiurrii !.. ». 1130-1131; Toulouse, 20 Juil. 1897; 
Sirvy. 99-2-19.S Guillouard I„ » 334, 335. 3i<>: Aubry et Ran IV.. 1» 
493; Laurent XXV., ». 194; Art. 1571 C. Code; Hue X. ». 284 
it 349; Planiol II., ». 1753-

* Art. 1498 C. C.; Baudry-Lacantinerie I., n. 1130.
Ruudry-Lacuntiiierie I., ». 1130; Guillouard 1., ». 334-

4 Baudry-Lacantincric I., ». 1130; Toulouse 20 Juil. 1897, Sirey
99-2-195-

1 Smith r. Roeenherg, U R- 4' S. C. 165 (C. R 1911), confirming 
S. C.; Haudry-Lacantinvrie I., ». 1139; Laurent XXV , n. 210; 
Guillouard I., ». 3371 Hue X., ». 282.

6 Baudry-Lacantinerie I., n. 1140.
1 Sec also Jilhert r. Bowen, y. R. 36 S. C. at p. 313.
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galions.1 If the principal tenant, who, as already stated, 
is still responsible to his landlord, is sued by the latter 
to fulfil his obligations under the lease, the tenant's 
recourse against the purchaser of the lease is limited to 
an action of gestion d'affaires or Je in rent verso: He can 
exercise none of the remedies accorded to a landlord in 
an action against his tenant.2

Pm antions in lease that should l*e taken by the undertenant.
It is highly advisable that a sub-tenant or transferee 

of a lease should have the sub lease or transfer made in 
notarial form, and have the landlord made a party there
to. Not only do most leases now contain strict prohibi
tions against subletting without the express consent in 
writing of the landlord, but, as already pointed out, even 
in the absence of such a stipulation, the sub-tenant is 
always liable to be evicted upon the cancellation of the 
principal tenant’s lease for breach of its obligations.

The notarial transfer usually declares the transferee 
subject to all the charges and conditions of the original 
lease, and to pay the rent to the landlord ; he is also de
clared to be subrogated in all the rights of the transferor 
resulting from the original lease. The landlord, if agree
able, joins in the transfer, and declares his consent to 
its execution, but usually expressly declares that the 
original tenant shall remain as joint security and re
spondent of the sub-tenant for the payment of the rent 
and the execution of all the charges and conditions of 
the original lease which shall remain in full vigor and 
effect against the transferor.

1 See authorities cited in Baudry-Lavantitieriv I , 11. 1140, p. 657;
11 1145, p. 661-662, where it is seen that the Court of Cassation has
taken exclusively this view Baudry-Lacantineric takes a contrary 
view, but admits that the fact of occupation has been accepted by 
French jurisprudence as determining the right of the landlord to a 
direct action.

2 Baudry-Lacantinerie I., p. 649, citing Trib. Civ. Niort, 14 Avril 
1891, (laz. Trib. 25 Avril 1891.
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i. lx CeKKBRAl..
Haw terminated.

The* least* of rial estate is a tvmporurx contract having 
for object the enjoyment of the premises by the tenant, 
and the enjoyment of the price or rent by the landlord.

The contract of lease or hire of things is terminated 
in the manner common to obligations, as declared in the 
eighth chapter of the title Of Obligation* i Arts. 1138-1200 
Civil Code) in so far as the rules therein contained can 
he applied, and subject to the sjiecial rules contained in 
Title VII Civil Code ((>/ l.ease and Hire> 1

In the absence of a resolutory clause in tin lease, it 
can be resiliated for breach of its obligations on the part 
of the landlord or his tenant only upon a judgment 
being rendered pronouncing the rescission.1 But leases 
often contain a resolutive condition, generally in favor 
of the landlord, expressly stipulating that upon the 
happening of a certain condition the lease shall if1* ' 
facto terminate. Such a stipulation is valid and effect 
ive.4 Where there is no such resolutive condition in 
the lease, it is discretionary with the Court to grant or 
refuse the demand of résiliation. For instance, where 
the landlord demands résiliation of the lease for the reason 
that the tenant has sublet, contrary to the terms of tin 
lease, he will Ik* denied his demand where the principal 
tenant had evicted his undertenant and cancelled tin 
sub lease after action taken and before judgment pro

1 See Art. iG.ys C Code
Where a lease of premises i passed fm 1 stated rental, -aid rental 

to commence after the payment of the first instalment of a debt due 
hv the landlord to tin tenant, tin* lease will expire when the amount 
of the rent for the period of occupation will lx sufficient to offset tin 
landlord's debt. (afford r. Hamy, (J. B. 1887, 15 K. !.. 323.

-Arts 1138 and Ki.s.s C Code Hmm! 1 (itddn'ater, Q. H 44 S C. 
240, 242 fS. C. 1908'; Baudrv-Lacantinvriv 1 . n. 1481.

See further as to effect of resolutive clause, infra “Resolutive

' Unmet 1. (inhhratn, mi/tra; ltaudry Lacantincrie I., 11. 1481, 
148s; (iitillouard 1 . 11 224 and 440. Hue. X . n. 338. As to eviction 
,,f the tenant by the landlord under such a clause, sec infra p. 282.
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nouncvd. ‘ The cause of résiliation must exist at the 
moment of declaring judgment.

The contract of least* * is also terminated hv rescission 
in the manner and for tin cutises declared in Articles 
1624 and 1641 Civil Code.

Article 1624 Civil Code gives the landlord a right of 
action in the ordinary course of law or by summary 
proceeding as prescribed in the Code of Civil Procedure, 
to rescind the lease,

1. When the tenant fails to furnish the premises 
leased, if a house, with sufficient furniture or moveable 
effects, and, if a farm, with sufficient stock to secure 
the rent as required by law unless other security be 
given.

2. When the tenant commits waste upon the premises 
leased.

3. When the tenant uses the premises leased for 
illegal purposes, or contran to the evident intent for 
which they are leased.

Article 1641 Civil Code, gives the tenant a right of 
action in the ordinary course of law, or by summary 
proceeding as provided in the Code of Civil Procedure,

1. To obtain the rescission of the lease in default of 
the landlord making the repairs and ameliorations 
stipulated in the lease, or to which he is obliged by law

unless he prefers to obtain authority to make the same 
at the expense of the landlord.

2. To rescind the lease for failure on the part of the 
landlord to perform any other obligations arising from 
the lease or devolving upon him by law.

The foregoing causes of resolution of the lease have 
been dealt with in preceding chapters.

1 Hrunet v. (JoUiwater, Q. R. 33 8. C. 240 at p. 242.

* Art. 1656 C. Code.
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Tin lease is also extinguished by the mutual consent 
of the contracting parties;1 * * 4 * by the expiration of the 
term ; * by destruc tion by irresistible force, or a fortuitous 
event, or the taking for purport-, of public utility, of 
the whole of the leased property . 1 by the landlord re 
letting the premises before the expiration of the current 
lease where the tenant has abandoned them;1 by confusion 
or consolidation.6 Alienation of tin premises may also 
result in the eviction of tin tenant as to which see 
further infra.

The law makes a distinction between the “expiration" 
of the lease and its “résiliation” or “resolution.” ' This 
distinction becomes of moment in determining whether 
there has been tacit renewal.7

Where a landlord is induced to lease his property 
upon the false representations of a prospective tenant, 
and would not have agreed to the lease but for the 
deceit practiced, he will be entitled to obtain its résilia 
tion.8 *

If one of the parties to a least fails in the performance 
of his obligations, the other party is not bound to carry 
out his obligations.8 In such a case the Court will 
order résiliation against the guiltier of the two. 10 II

' Baudry-Lacantmeriv I . 11. 1.167 (millottard 1 , 11 2Hu, Art.
1662 C. Code provides that the landlord cannot put an end to the 
lease for the purpose of occupying himself the premises leased, unless 
the right to do <0 has been expressly stipulated, and in such case the 
landlord must give notice to tin tenant according to the rules con
tained in Art 1657 and the Articles therein referred to, unless it is 
otherwise stipulated

• Arts. 1657, 16.58 C. Code 
1 Art. 1660 C. Code.
4 Y alltrand r. hichance, (J. R. 45 S. C 526 S C. 1915); Jtuluin v.

Dement, (J. R. 24 S. C 1*9 S. C 190.V.
I See infra.
* See Wallace r. Honan. (J. R. 52 S C at p. 247 (C R. 1907';

Arts. 1138, 1655. 1658, 1656.
I Inti. See Art 1609 C. Code

H Douai v. Clercs. Q. R. 23 S. C. 107 (C. R. 190s).
II Bundry-Lacantineric !.. 11. 1378; Dalloz 89-2 247.

1 " Baudry-Lacantmeriv !.. ti. 137H; Cass. Dalloz 93-1-120.
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Effect of résiliation.
Thv judgment rvsiliatiug the lease has a retroactive 

effect to the date of institution of the action,1 * * and the 
liability of a surety for the rent is extinguished at that 
■ I iii

With the principal lease, naturally falls the sub lease, 
and the undertenant has no recourse in damages against 
the principal landlord.4 * * Hut he may have such recourse 
against the principal tenant, who leased to him.

Death of the parties.
Article 1661 of the Civil Code declares that the con 

tract of lease is not dissolved by the death of the landlord 
or his tenant. A person is deemed to have stipulated 
for himself, his heirs and legal representatives, unless 
the contrary is expressed, or result from the nature of 
the contract." This rule applies even in the case of 
beneficiary heirs.7

A strict adherence to the above rule would often 
result in great hardship to the tenant's widow or the 
children who succeed to his estate. Hut, no doubt, 
the legislators considered this question when drawing 
up the article, and they made no distinction between 
the death of the landlord and the death of the tenant. 
The leading authors in France hold that the rule of 
Art. iMii must be applied without distinction in all 
eases even where a personal element enters into the

1 Cum'ff r. ,laurier, (J. R. i(> S. C 43 (S C. i8y<> ; Hu,'inml r. 
Yaliquetti, O R. 24 S C «>4 <S. C 19031

- Unit
Lnmn/in r. t'niman Lhl, (J R so S. C 231 25 Laureiv 3s<».

IUudry Lavantinvriv I 11. 138(1; ('.uillouard I , 11 <43 and 448, Hue. 
X . n 2H5; Aubry it Rati IV., p. 4<>8; sec. 36»), note 15 Cass. Sirvv, 
73 1-454 Sec anti p. 221.

1 Baudry-Lavant invric I , 11. 1386; ('.uillouard I . 11. 345 
Baudry Lacantlncric V, 11. 1387. 

n Art. 1030 C. Code.
- Baudry-Lacantincrie I., 11. 1261. 1 K-molombc XV. 11 168 bin.:

lfuzicr-Herman, Art. 802, 11. <>; (.uillouard I., 11. 358; Hue. X . 
n. 34°-
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lease. 1 Thus it is considered by weighty authority that 
the lease of premises to a professional man for a term of 
years, for the exercise of his profession, should not be 
rescinded by the Court at the instance of the heirs of 
the deceased tenant.8 Hut there is a considerable weight 
of authority to the contrary. 1 The lease of a factor\ 
should not be resiliated on account of the death of tin 
tenant ;4 or a store leased by a trader ; or offices rented 
by a general agent. ■

The lease subsists after tin death of the parties thereto, 
even where there is a prohibition to transfer the lease. '

The heirs who renounce tin succession are not chargi 
able with the lease, even where they occupy the leased 
property, except in so far as such occupation implies u 
acceptance of the succession.7

The parties can, of course, stipulate in the lease that 
the death of the landlord or the tenant shall terminate 
h

2. Ivffect op Insolvency of Tenant.

The insolvency of the tenant docs not of itself term 
inate the lease;'* nor is it in itself a ground for résiliation 
of the lease.10 Its effect is to render immediate! v due

1 Baudry Lacatitim riv I. u. i „'<> t
* Baudry-Lacantinvriv !.. n. i2*».i; Guillouard I . u 151, Ilut X ,

1 Lyon, 12 Die , 1884, Btuxellc , 20 Jan , 1*77, Trih Civ. (i.md 
10 Mars , 1880; Laurent XXV., 11. 319; Arntz IV, 11 11O1.

4 Baudry-Lavant invric I . n. 12M; Guillouard I , n. 351.
* Baudry-Lacantineric I., ti. 1263.
* Baudry-Lacantinvriv I , n. 12O4.
7 Ibid, 11. 1266 bis.
8 Baudry-Lacantinvriv 1 , n. 12W» Ur.

9 Holland v. Tiffin, Q B. 1877, 22 !.. C. J 104. St i/lml l v Emu.-. 
(J. B. 1882. Ram. Dig. 354; confirming S C . 4 l. N 138 ; Sircy 180 , 1 

•201, sve extensive notv, 1 Guillouard ,t.s4 ; Baudrv - Laçant invrn 1
n. 1268

10 l*aul r. Xtondon, 13 (Juc. P. R. 183 11912).
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all the rent for the unexpired portion of the lease,1 * al
though one of our judges has taken a contrary view. * 
Leases in this province sometimes expressly provide 
that in the event of the tenant becoming insolvent the 
landlord shall lx- entitled to claim at once the rent for 
the whole unexpired portion of the lease.3 This is prob
ably a precautionary measure, in view of the uncertainty 
surrounding this question.

The voluntary winding up of a company for the pur
pose of a merger into a combination of companies to 
carry on the same industry, though made under a judicial 
order, raises no presumption of insolvency that deprives 
it of benefit of term for the discharge of its obligations.4 *

As already pointed out in an earlier chapter,6 the 
landlord has, for the payment of his rent and other 
obligations of the lease, two kinds of privileges respecting 
the effects of the tenant garnishing the leased premises

viz, a privileged right or lien, which confers upon the 
landlord a right to have such effects retained on the 
leased premises as security for his rent and other obliga
tions of the lease ; the other kind of privilege is a right 
which a creditor has of being preferred to other creditors 
according to the origin of his claim.6 The former is a

1 Art km )2 C Code; Parr i. Warn-irk Vanin Co., (J. R. 47 S. C. 
(m, 03 iS V 19151 A*< Haiti awl Ontario Kxjrrru A Transportation Co., 
22 ( hit R. si" In (Juehvv claim. Company tenant wound up in On
tario) ; CianU v. Hahitaith, S- C. 1S7S. 4 Q. L. R. 225; and even though 
th< landlord's gain be not diminished (Menard r. PdUiier, S. C. 1883,
7 !.. N 15. Hamilton r. Yalade, 30th Nov., 1882; Jette, J.).

The prevailing view in France is that rent to become due is a debt 
with a term and not a conditional debt. Baudry-Lacantinerie I., n. 
S59; (iiiillouard, I , n. 35.8; Cass. Dalloz, 65-1-201; 70-1-261 ; 92-1-345. 
Contra Thiercelin, Her. Crit. XXV. 1867, p. 37; M our Ion, Rev. Prat. 
XXIII, 1867, p. 385; Laurent XXIX, n. 393.

See per Doherty J. in MavPherson v. Symonth, Q. R. 29 S. C. 
at p. 121 (C. R 19061 and liousseau v. Archibald, Q. R. 12 K. B. 
at p. 16, reversed in api>eal on another point.

Pare v. Wurwick Pants Co. supra.
4 McKinestry r. Irwin, Q. R. 21 K. B. 139; Q. R. 39 S. C. 42G 

Oqii). •

4 Supra p. 106.
6 Art. 1983 C. Code.
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temporary jus in re, the latter constitutes a jus ad rent. 1 
In competition with other privileged creditors the land 
lord’s privilege ranks in the eighth place,2 and it affects 
only those moveable effects which garnish the leased 
property.

Now, Article 2005 of the Civil Code enacts that in 
the ease of the liquidation of property abandoned by 
an insolvent trader who has made an abandonment in 
favor of his creditors, the landlord’s privilege is restricted, 
in the case of a notarial lease, to twelve months’ rent due 
and the rent to become due during the current year if 
there remain more than four months to complete the 
year, if there remain less than four months to complete 
the year, to the twelve months’ rent due and the rent of 
the current year and the whole of the following year. If 
the lease be not in authentic form, the privilege can 
only be claimed for three overdue instalments and for 
the remainder of the current year.

It is to be noted that Article 2005 relates only to the 
landlord’s preferential rights of payment in respect of 
the goods garnishing the leased premises, and in competi
tion with other creditors of the tenant that is to say, 
Art. 1994 C. C. declares in effect that the landlord shall 
have a privileged claim upon the effects furnishing tlu 
leased premises for his rent, but only to the extent per 
milted by Art. 2005. Article 2005 docs not affect tin- 
extent of the landlord's lien as between the landlord and 
the tenant,3 nor does it prevent the landlord from rank 
ing as an ordinary creditor for the balance of the whole 
term of the lease ;4 the unexpired term of the lease being 
an asset of the insolvent estate.4

1 Parc v. Warwick Pants Co., <J. R. 47 S. C. at p. 64.
2 Art. 1994. See ante p. 135 as to ranking of landlord’s privilege.
1 Parc v. Warwick Pants Co., („). R. 47 S. C. Go (S. C. 1914).
4 See lie 11 arte and Ontario Express and Transportai ion Co., _*» 

Ontario R. 510. (This was the claim of a Quebec landlord against 
his tenant, a company wound up in Ontario). Sec further as to this 
case infra.
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If the rent for the unexpired portion of the lease - 
which becomes due in totality by reason of the insolvency 
of the tenant is not paid, this is a ground for résiliation 
of the lease if the landlord so desires,1 in which case no 
claim for future rent would arise; the landlord could 
only file his claim against the estate for damages caused 
by delay in reletting, as provided for in Art. 1637 Civil 
Code.2 Leases frequently stipulate that the lease shall 
become null and void upon the insolvency of the tenant. 
Sometimes the lease stipulates that in such case it shall 
become void at the option of the landlord. Where the 
lease contains such an option and the landlord chooses 
to resume possession, the future rent ceases; if other
wise. then the liquidator holds an asset for the benefit 
of the creditors the lease for the unexpired term. * 
But if the lease contains a clause prohibiting subletting 
or assignment of the lease there is now no provision in 
our law to enable the tenant's creditors to assign the 
lease without the landlord's consent,4 although it was 
otherwise under a former Insolvent Act, recognized iti 
Article 1638 of the Civil Code as originally enacted.

Forsyth 1 Hmufur, g R 10 S C. .111, 313; Baiulry-Lacantiiierie
I . n 1268, 1269, 11 859, C:i,v Dalloz, 51-1-237; Cass Dalloz. 59-1- 
162 ; Cas - Dalloz 59-1-63 Cass. 18(10, Dalloz, 60-1-35.

1 Guillounrd 329; Forsyth r. Heaupre, supra. See Joseph r. Pen- 
fuli, (J. k ■<» S C 152 iS. C 1*96).

See là 11 urli ami Ontario Express ami Trans portal ion Co, 22 
Ont. R aio supra; Art. 863 C P.

Where the landlord agrees with the creditors to the cancellation 
of tin insolvent's lease, and that having leased to another party at a 
superior price, In agree-, to pay the surplus to the creditors, this agree
ment is cancelled upon destruction of the premises by lire, although the 
landlord repairs and rclcts at an equally advantageous price Hrointt 
' Pmsonnamlt, Supreme Ct.. 3 Can. S C. R. 102. Overruled as to a 
point of procedure by the Privy Council in Portraits r. Hrynar, 13 
App Cas 120.

Where the right to the unexpired term of a lease together with the 
moveables upon the premises were sold under an execution against 
the lessee, and the leased premises were afterwards destroyed by fire. 
litII That the purchaser had no right of action against the lessor for 
the repetition of the rent which had been paid to him on the distribu
tion of the proceed» of the sale Hayden <V Bancroft r. Tin Heirs of
II M. Shijf, Supreme Ct. of Louisiana. 12 La. Ann. 524.

Whyte r Braudry, S. C. 1872, 2 R. C 482. See infra as to this.
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1 his present state of our law discloses a serious lacuna 
In France the Civil Code, Art 2102, and the Code of 
Commerce, as modified by the law of 1872, specially 
deal with this difficulty. Art. 2102 of the French Civil 
Code enacts that where the landlord exercises his privi 
lege for farm-rent or houw-rent, upon the fruits of the 
immoveable or the effects garnishing the leased premises, 
the other creditors have a right to assign or sublet the 
house or the farm for the balance of the lease, as their 
asset, at the charge, however, of paying the landlord 
what sums still remain due to him. Article r.50 of the 
Code of Commerce, as above modified, enacts that where 
the lease contains a prohibition to assign the lease or to 
sublet, the tenant's creditors can only assign or sublet 
the premises for the period for which the landlord has 
been paid bv anticipation, and the destination of the 
premises cannot be changed.

Vndcr Art. 2102 of the French Civ il Code, it has been 
held that the right of the creditors to assign the lease 

"or sublet cannot be restricted by a provision in the lease 
expressly prohibiting assignment of the lease or sub 
letting.1 The landlord’s remedy, in that case, if he - . 
desires, is to have the lease cancelled for non payment 
of rent, and to demand damages for the period required 
for re letting, in which case such damages are substi 
tilted for future rent.

There are no reported cases in this Province dealing 
with this point since the date of the Insolvent Acts.

1 Cass. Dalloz. 50 1 63, (10-1-35. Delvincourt. II!. p s->3 IVrsil 
litp hyp. I. Art. 2102, paragraph 1. 11. 211. C,renier Tr >h * /n il. <• 
hi/l>. II. 11 302; Holland de Yillargues. vo l‘n <h crcamcs, 11. 70; 
Motirlon, Ex <hi comm tit Tropltittg xnr Its fuir., n. 70; Duranton. 
XVII, n 89; Duvergier, I 11 372. Troplong, I n 132 it Tr. /Its pr,- 
• I liyp., 11. 1 ,s.s ; Mosst cl Ycryi, l\\, p. 378, paragraph 703. note s. 
Pont Tr. tics prit. cl hyp., I. 11 128; Aubry et Ran. Ill p 140 et IX 
I». 491. et 492; Laurent. XXX n. 225. Amtz, IV. ti 1132. Guillotiard.
I 11 329; Baudry-Laçant inerte, Lotttnjt, 1 n 1195; Hue X n 285 
<'outra Paris, 16 juin, 1812. Sirey Chro, Paris. 24 feb , 1825. Dalloz.

• Guillouard. I n. 329; Baudry-Lacantinerie, Ijonagt, 11. 1195
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By virtue of Article 1031 of our Civil Code creditors 
may exercise tin rights and actions of their debtor, 
wlnn to their prejudice he refuses or neglects to do so; 
with the exception <»f those rights which are exclusively 
attached to the person. It is admitted that a tenant's 
right to enjoy the property leased to him is not one which 
is exclusively attached to the person,1 2 hence, by virtue 
of Article 1031, where a tenant abandons the property 
leased, his creditors can enjoy and exploit the property 
in his name. But if the base contains a strict prohibi
tion to assign or sublet, this condition is opposable to 
the tenant's creditors who, prima facie, can have no 
greater rights than those of their debtor.3 Such a pro- 
bition must be “strictly observed," says Article 1(138 of 
our Civil Code, as at present constituted. This Article 
did not always read thus, for originally there apjnared 
after “strictly observed" the words “subject to the 
Insolvent Act of 18(14." I!ere, then, we had special 
recognition of the difficulty which might present itself 
where a tenant becomes insolvent and there is a prohibi
tion in the lease to assign it or to sublet. This difficulty 
has, as we have indicated, been specially provided for 
in France, and it was also provided for in Art. 1638 of 
our Civil Code, as originally enacted, for the Insolvent 
Act allowed of the assignment of the lease, and a pro
hibitory clause in the lease was held to be of no effect in 
the case of a sale in insolvency.4

The words “subject to the Insolvent Act of 1864" 
were struck out of the original Article by virtue of the

1 This is seen in Art. 1638 C. C., which recognizes a tenant’s prima 
font right to sublet or assign his lease, and in Art. i(>f>i C. C , which 
declares that the contract of lease or hire of things is not dissolved 
by the death of the tenant.

2 Baudry-Laçantineric, I. n. 1192; Guillouard, I. n. 302; Dalloz, 
56-2-21.

3 Baudry-Lacantinerêe, I. n. 1195.
4 Whyte r. Hi au<lry, 2 R. C. 482. (S. C. 1872), decided under the 

Insolvent Act of 1869.
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Federal amendments to the Civil Code,1 leaving the 
Article as it now stands.

It is therefore submitted that since nothing has been 
substituted in Art. 1638 C. Code or elsewhere for the 
repeal of the Insolvent Act, as incorporated by reference 
in that Article as originally enacted, the curator to an 
abandonment of property cannot sell the insolvent tenant's 
rights in his lease, where there is a clause in the lease 
prohibiting or subletting without the written consent 
of the landlord, and the landlord refuses to give that 
consent -even where he has been paid his privileged 
claim by anticipation. This, no doubt, is a very inequit
able state of affairs, but seems to have arisen from the 
haphazard manner in which amendments to the Code 
are effected. We have had occasion in a former part 
of this work,2 to point out another apparent defect in 
relation to Article i<><>4, paragraph 8, and Article 2005 
C. Code.

In the unreported case of Anderson v. Hood,* the cura
tor had petitioned the Court and the Court had granted 
the petition, authorizing the curator to sublet the leased 
premises of insolvent if the lease so permitted or with 
the consent of the landlord to so sublet. In this case the 
landlord had rented premises to a tailor for three years, 
commencing on 1st May, 1911. On the 9th August, 
1911, the landlord caused a saisie-gagerie in expul
sion to be issued against his tenant for rent then due 
for July and August, and a further sum as damages 
resulting from the résiliation of the lease. After this 
saisie-gagerie was returned into Court the insolvent tenant 
made an abandonment of his property for the tx-nefit of 
his creditors. Thus the landlord's claim was left to be

1 R s Q 18M, Art 62j6; 1 ; \ h : C < 1 49 Viet "An let
repeal the Acts respecting Insolvency now in force in Canada,” 1 April, 
1888 (C.), c. 4, s. 5, schedule A.

2 Ante p. 108.
1 Court of Review, Montreal, 21 May, 1913. No. 137. Tellier, I)c 

Lorimier and Grcenshields J J . modifying judgment of S. C See 
judgment in this case reported in the Ap|>endix Part II.

IA
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adjusted in tin- liquidation of the estate. It was to the 
advantage of the estate that the premises should lie suli- 
rented as soon as possible An order was obtained front 
the Court |iermittiiig this, and the premises were sublet, 
with tin- landlord's uwsenl, for tlu same prive and eondi 
tiims as the prineipal lease, as from 1st Octolicr to the 
expiration of the original lease. The rent and taxes 
thus obtained from the new tenant belonged to the land 
lord, without any deductions, as the order of the Court 
permitting subletting with the consent of till1 landlord 
was in the interest of the mass of the creditors.

l'or the four months' rent due prior to October 
ist, the landlord had to rely on his privilege on the 
proceeds of sale of tlu insolvent's stock m trade. 
The landlord's privilege, as already pointed out, is a 
special privilege, and the Court held that the only costs 
and ex|xnses having priority over special privileges are 
those incurred in the interest of the privileged creditors 
and for tlu preservation and realization of their faff. 
Hence, the expenses incurred by the abandonment, the 
administration of the insolvent’s estate and its liquida
tion. an not expenses, incurred for the benefit of the 
landlord, but are incurred for the benefit of the insolvent 
estate, in which the landlord is interested only as an 
ordinary creditor for any balance that may be due to him 
owing to the insufficiency of the tenant's effects to satisfy 
his privileged claim. The costs and expenses which were 
to be deducted front the proceeds of sale of the insolvent’s 
stock before the landlord's privilege thereon could lie 
satisfied arc set out in the refsirt of the judgment in this 
ease- in the second part of tile appendix to this work. 
See further as to " Law costs and capeeses incurred in 
the interest of the mass of the creditors" as affecting 
the landlord’s privilege, ante f. 136.

lit Joseph r. Pcnfotd1 the landlord, plaintiff, leased 
premises to the defendants for a term of six years at

(J. K. 10 S. C. 152 (S. C. 1896)
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the rate of $1,000 for the first year, with progressive 
increase for the succeeding years. I hiring the first year 
the landlord brought an action to rcsiliatc the lease, on 
the ground of non-payment of rent, and prayed judgment, 
for the rent and taxes due, and for a further sum of 

representing the rent and taxes for the second 
year, as damages for résiliation. The defendant con
fessed judgment for the rent due and to become due 
up to the end of the first year, being lor three months' 
rent for the usual period of re letting, viz., 1st February 
to 1st May. The defendant in the meantime made an 
abandonment of the estate to his creditors. There were 
upon the leased premises moveable effects greatly ex
ceeding in value the rental due and to Income due dur
ing the coming year. The Court held the confession of 
judgment sufficient, in view of the particular circum
stances of the cast, and reserving to plaintiff all rights 
privileged and other against the insolvent estate of de
fendant for rent not yet due under the authentic deed 
of lease. The Court said " Vnder these circumstances, 
while plaintiff has a right to demand the résiliation of 
the lease, any loss of rent for the coming year is a loss 
which he voluntarily incurs, and which he might avoid 
by merely allowing said lease to continue during tin said 
year ; and that in consequence in making and persisting 
in his demand for résiliation and the entire rental for the 
coming year, he seeks to have, in effect, txAh the enjoy
ment of the premises and the rental thereof from de
fendants." And further, "Considering that the inten
tion of the law, in allowing the lessor to claim damages 
for the résiliation of the lease resulting from the lessee's 
fault, is to enable the former to recoup himself for loss 
necessarily sustained where, in the enforcement of his 
rights, he finds it necessary to demand the résiliation 
of the lease, but not to enable him, where he is amply 
secured and protected against any loss, were the lease 
not resiliated, to create a loss by his own act in demanding 
the résiliation, and compel the lessee, who by reason of
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such résiliation, is deprived of the enjoyment of the 
premises, to make good to him the loss which by his 
own act he has brought about.”

The effect of a tenant's insolvency is also to suspend 
any proceeding by the landlord by way of seizure, attach
ment for rent or seizure in execution against the effects 
of his tenant. 1 Hut the judge may permit the con
tinuance of proceedings already commenced, upon such 
terms as are deemed proper.2

The costs of any proceedings by way of attachment 
which a landlord may continue after he has had know 
ledge or notice of the insolvency cannot Ik* * collocated 
upon the property of the debtor, the proceeds whereof 
are distributed in consequence of the abandonment.3

Proceedings in attachment lxing suspended by the 
insolvency of the tenant, and the curator having the 
right to take possession of the tenant’s effects, which 
are to be sold in the interest of the creditors,4 the land
lord can realize nothing on his claim for rent until the 
declaration of the dividend according to Art. K8o C. 
1\, except that the judge may allow the payment in 
whole or in part of any claims or dividends which are 
not contested, upon l>eing satisfied that a sufficient sum 
is retained to meet the contestation (Art. 881 C. P.).&

1 Art. 871 C. P.
* Art. 871 C. 1* Sec Lornngtr r. ('/count, C R. 1878. 1 L. N. 

326; Thompson r. Ki iiiivdy, M. !.. R. 4 S. C. 443; (’amulian Mutual 
Fire ins. Co. » MmntharJ, M I,. R 2 S C. 61; St. Jorrr r Morin, 
10 L. N. 14; I latite v Ifolnlaitle, 4 Q. L. R. 225.

* Art. 871 C. I».
« Art. 863 C. 1».
* Where a landlord thinks that he is prejudiced by the delay of the 

curator to bring to sale the effects garnishing the leased premises, 
and which are subject to his privilege, his remedy is by petition to the 
Judge for the immediate sale of the effects; he has no right to cause 
the same to be seized by writ of saxsie-gognu, Forsyth v. Heaujtre, 
Q. R. 10 S. C. 311 (1896).

As a landlord has no privilege or lien on the proceeds of sale of an 
hotel license (Paul i Mon (too. 13 Que. 1*. R 183 and ante p. 112). the 
Court cannot allow the sale en bloc of the moveables, the license and the 
lease of the insolvent tenant, as it would be impossible to make a pre
cise allotment of the amount for which the landlord has the right to
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Article 2005 Civil Code, as amended, applies to and 
includes claims for rent which have arisen under au
thentic leases made prior to the coming into force of the 
amending Act, 61 Yr., c. 46.1 2
Where tenant is a company IVinding-up Act.

I11 Quebec, as in Scotland, where the civil law obtains 
in such matters, the landlord is regarded as a secured 
creditor under the Winding up Act, by virtue of Un
privileged right or lien which the law confers upon him, 
to the extent of the goods subject to his privileged claim, 
and to article 2005 C.C. Provided such privileged right 
or lien has not been lost to him he can enforce it just as 
a debenture holder would,1 or tin- liquidator can allow 
the claim to him.3 The obtaining of the consent of the 
Court to the proceedings would be necessary, but leave 
granted as of course.4 *

In Parc v. Warwick Pants Manufacturing Co.,6 it was 
agreed, in a least- made to a joint stock company, that 
on default in paying the rent or fulfilling certain other 
obligations the landlord would have the right to claim 
the balance of the rent up to the end of the term, tin- 
lease being for five years, the price ln-ing Si,200 for tin- 
whole period, with the privilege to the tenant of paying 
in instalments of S20 a month in advance. The com
pany had paid S200 on account of the price of the lease 
up to 1st September, 1914, which was all that was duc
at that date. On the 5th September, 1914, the land
lord seized by attachment for rent all the effects garnish 
Ik- collocated in preference to the other creditors. Paul e. Mondon,
1.1 Une IV R (S. C.) iKs

The curator to an insolvent estate has a right to attack a privileged 
claim of the landlord by showing that part of what is sup|>oscd to be 
rental price goes to the repayment of a loan, and therefore dm-s not 
constitute a privileged claim. In re Merrier, Pauze r. Lamarche, 3
Une IV R 483

1 It os s r. Beaudry, Privy Council 1905, reported U R 14 K IV 544.
2 He Wanzer, 60 L. J., Cli., p. 495. Contra per MacLennan, ].. in 

He Red ‘Seal Spring Co., Montreal S. C., Jan. 11, 1917.
1 Re Harte and Ontario Ex feress and Transportation Co., 2 2 O. R 510.

4 He Wanzer, supra.
* u R 47 s. C. 60 (S. C. 1914).
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ing tin least(1 premises for a claim of >1,000 on the 
ground, among others, of the insolvency of the company. 
A few days later a winding up order was issued against 
the company. The liquidator who had taken possession 
of the estate, contested the attachment. The landlord 
had tiled his claim with the liquidator, hut claimed this 
was done mainly in affirmation of his right. At the 
time of the issue of the winding up order, the effects 
which had I ten attached by tin landlord wire in the 
hands of tin judicial guardian w ho had not been relieved 
of his charge. The Court maintained the attachment, 
and allowed it to proceed to sale of the effects.

Where a lease of property situated in the Province of 
Ouebec, and entered into there, contained a provision 
making the same void, at the option of the landlord, on 
the insolvency of the tenant, and by virtue of Art. io<>2 
of the Civil Code and the jurisprudence of the Province 
011 such insolvency the rent not yet exigible by the terms 
of the lease, becomes so, a claim for the whole rent, 
taxes, etc., to the end of the term was, on the insolvency 
of the tenant company allowed to the landlord in liquida
tion proceedings in Ontario under the Dominion Winding 
up Act, the liquidator holding as an asset the unexpired 
term of the lease. 1

3. UrritcT of Aliénation of thk Pki-misks.
The tenant cannot, by reason of the alienation of the 

premises, be expelled 2 before the expiration of the lease, 
by a person who becomes owner of the property under 
a title derived from the landlord, unless the lease con
tains a special stipulation to that effect, and be régis

1 Hi llnrh inn! tMario Ex preux and Tran xportal ion Co. 22 O. R. 
510. The Court followed the (jueliec jurisprudence and the opinions 
of expert yuelxv counsel.

The word “expelled" is used in Art 16(13 of the Cotie, but this 
does not exclude the applicability of the article to the ease where the 
tenant has not yet entered into jxjssession, although the lease has been 
passed. Sirey 27-2-116; Sirey 63-2-87; Dalloz 71-2-7H; 4 Aubry et 
Rau, sec. 369. text, and note 33, pp. 501, 502; 25 Laurent 393; 1 Guil- 
louard 367.
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tvrvd;1 and in snvh a vasv notivv must l>v given to the 
tenant according to the rules laid down in Article 1(157 
Civil Code, and tile Articles therein referred to; unless 
it is otherwise specially agreed. But if the lease lie 
for more than a year, it must lie registered in order that 
it may he invoked against a subsequent eer. :
There is an exception to the above provision of law. 
Where the leased property is sold at sheriff's sale by 
the landlord’s hypothecary or other creditors, the tenant 
is subject to ejectment.4 But tile tenant can protect 
himself against such a consequence. The codifiers have 
declared that the effect of Xrt. 2128 Civil Code, protect 
ing the tenant under a lease for more than a year, if 
registered, is to create a charge upon the immoveable, 
similar to other charges upon immoveables. ' The in 
ference from this Article is that, if a lease for more than 
a year be registered, the tenant's rights call be made 
available even in the case of a sale of the leased property 
either at private or forced sale.11 The tenant’s rights, 
however, under such circumstances, cannot displace or

1 Art. 1663 C. Code.
Where .1 lease by a partnership I" another person stipulait > that tin- 

lease will become extinct upon alienation of the premises, this applies 
to the case of alienation by the partnership to a third party and not 
to the case where after dissolution of the partnership the projierty i> 
transferred to one of the partners in the course of liquidation as b ing 
his share in the partnership Such a transfer constitutes a partition 
under Art 747 C. Code, and by Art 746 C Code, the partner so reccix 
ing the property would Im- deemed to have been the owner before tin- 
partition was made. Hence, there was no alienation in the sense of the 
above clause. I sin {/lois r. but nay, O R 17 S C. 428 (S. C. i<><x>

2 Art. 1663 C. Code.
' Art. 2128 C. Code.
4 bi-Hjnnhn* r tiraeet, S C 1880, 23 L. C. J. lo.s; Sacnh <te t'nn- 

nt ruction Metro/ntl Haim r t'omuimmire.s li'Ecoh etc., y. B 187g, 
24 I,. C J. 2,s; llorte r. Houryette, k It. 1840, 2 R de L. 33; lioyU 
('tunic, l’yke’s Rep , p 20; bupuy / Md'lauughau, C. R. t88o, 27 
I«. C J 72, reversing S C . 24 I, C I. 243 ; Maury r. Hoiccri, C. R. 
1884, M L. R . 3 S C. 417, following McLaren v Kirkiroo'l, 23 I. C .!
1 * »7 , l‘ha neuf r Smith, (J R. 11 S C. 400 (S. C. 1897); Art 778, 781 
C. P.; Desaulnicrs rs. Payette, U R. 12 K It 445 (1903).

6 Cod. Rep., Vol. 3, p. 64.
* See |x‘r Hall J. in Dcmnlnierit r. Payette, Q. R. 12 K. B. at p. 

448 (1903).

5
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detract from the rights of a mortgagee whose hypothec 
upon the property has been registered prior to the execu
tion of the lease*. 1 The tenant, having so registered, 
and his lease being for more than a year, upon hearing 
that the property is advertised for sale, and no mention 
being made in the advertisement of his charge thereon, 
can file an opposition demanding that the sale be made 
at the charge of Ins lease.2 But in this event, a seizing 
hypothecary creditor, whose hypothec was registered 
prior to the tenant's registration of his lease, can de
mand that the property be sold subject to such charge 
only on condition that the tenant furnish good and suffi
cient security that the property will be sold at a sufficient 
price to ensure payment of the amount due him.8 Such 
creditor can demand that this security be given as soon as 
the opposition is filed; even before the advertisements for 
the sale have !>een given out; and without admitting the 
validitv of the lease.4 Hall, J., in rendering the judg 
ment of the majority of the Court in Desaulnùrs v. 
Payette,6 said, inter alia “The recognition of any 
adverse right in a lease made subsequent to the regis
tration of a mortgage upon the same property is a viola
tion pro tanto of the provisions of our law in regard to 
registration and the rights secured under it, and the 
conditions under which this violation may be exercised 
should lx* enforced in the strictest manner. Otherwise

' Ibid.
- Art. 724 C. I1.; Keegan r. Raymond, y. K. 40 S. C. 371 (C. R.

1911).
Where the tenant, with a registered lease for five years, is also a 

promisses to a promise of sale of the property leased, and files an op|>o- 
sition to secure charges in respect both of the lease and of the promise 
of sale, the costs of such intervention should Ik- lx>rne by both parties. 
Keegan v. Raymond, Q. R. 40 S. C. 371, Fortin J. diss. (C. R. 1911).

s Art. 726 C. P. (See Article 2073 C. Code); Demulniera v. Payette- 
y. R. 12 K. H. 445 (1903); Trust ,<• Loan Co. v. Charlettoùt, 5 yue. 
P. R. 365; Dupuy v. liourdcau, S. C. 1881, 6 I,. N. 12.

4 Demulniers v. Payette, Q. R. 12 K. B. 44s (i9°3)- Sir A. Lacoste 
C. J. and Blanchct J. dissenting on the latter points.
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tlurc would Ih* an encouragement to the c«illusory exevu 
lion and registration of such leases, is a means ol extort 
ing compensation from a prior mortgagee. The only 
disadvantage which the prisent opposant and appellant 
can invoke is the, possibly useless expulse of putting m 
security in the event of his lease being held for any reason 
to be null a mere matter of costs, which he deserves to 
pay if he invokes a fraudulent h ase. < hi the other 
hand, the hypothecary creditor may lie subjected, by 
Hit delays which appellant's pretensions would secure, 
to damages of a serious and substantial character from 
which the Courts should endeavour to protect him. 
Between the two methods of procedure, we have no 
difficulty in exercising a choice in favor of that adopted 
by the trial judge." Motion for leave to appeal this 
case to the Supreme Court of Canada was refused. 1 * *

A lease for a year, whether registered or not, does not 
constitute a charge on the immoveable leased and hence 
docs not enable the tenant under such a lease to file 
an opposition to secure charges under Art. 724 Code of 
Civil Procedure, where the immoveable is advertised to 
lu sold by the Sheriff.

Articles 1OO4 and 2128 are merely special exceptions 
to the rule of law that tin right of a tenant under his 
lease is a personal and not a real right.

Under the Trench Code the protection of the tenant, 
as against a purchaser of the property, only ' s to 
leases in authentic form, or which have an express date.4 
This distinction does not exist in our corresponding 
Art. 1663, which is able to all leases, even those

1 A3 Call. S. C. K. 340
Laulaigm r. Skvlling, (J k. 22 S. C. a< >4 1S C 1902); DenjartUn* 

r (Irtnrl. 25 !.. C. J i< î (S. C. 18801. ('outra Lâchante r. Denjardinn,
y. k. 12 s. c. 22.S <s c 1897).

Baud r y Laçant ineriv I . 11. #>84. Guillouard 1 . ». 28 and 299, 
Laurent XXV., n. 9 «*/ «7 . and XXX . 11 21s; and jurisprudence of 
Court of Cassation ; Art 1601 C Code; Q R. 23 K B. at p. 439-440

* See Art 1743 Cixlc Napoleon.

4
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which arc presumed; hut, clearly, none hut written leases 
could he respected for more than a year. 1 * *

In this Province the law presumes a lease of a house 
to lie yearly, beginning and ending on the first day of 
May. " If a tenant of premises, under a written lease 
for six years, registers the lease more than thirty days 
after it is made, and only by a memorial in which the 
term of years is not specified, he cannot invoke it against 
a subsequent purchaser under a deed passed before the 
registration of tin- lease, though registered after, but 
within thirty days of its date,1,

Where the lease is for more than a year, it is a ques 
tion as to the date from which such year is to be computed 
The majority of the authors, and the weightier author 
itics, decide that it must lie computed from the entering 
into possession by the tenant4 *.

Where lease <<>wtains a special stipulation Xotu c.
If the lease contains a special stipulation, to the effect 

that the tenant may be expelled, upon the premises 
being sold by the landlord, notice to quit must be given 
according to the usual rules in that respect, which are 
treated of in another part of this work,6 * 8 unless it In- 
otherwise specially agreed.11 But if the lease contain

1 See Art. 2128 C. Code.
- Art. 1608 C. C ; Tnuteau r. Rtssler, (J. K. 36 S. C. at |>. 20.
1 Trudeau v. Render, supra.
* Troplong. Tranmri plian, mu. 203 ami 204; 2 Fiaudin, Trans., 

nos. 1268 ami 1269; Dalloz, Rep. Gen. vo. T runner i pi mn, no. r»4*’ • 
Pont, Prie, el Hyp., no 399; 29 Laurent, no. 20-»; Lesserne, Commen
taire, no. 33; Sellier ('onimcntoin, no. 08. \fc(ice es. I,un>ch<ïti, C R. 
1891, 17 y. I,. R. at p. 214.

" Infra, |>. 255.
Where a lease provides that In the event of the above leased pro- 

ix-rty being sold, this lease may lie cancelled at the end of any year, 
provided three months’ notice be given the lessee in writing," a notice 
by letter to the tenant posted on the 31 January and received on the
1st February, in the case of a lease terminating on the 1st May, i< 
not sufficient notice under such condition, ('arler e. (Jrquhart, (J R 
15 K. B. 509 ( 190(1).

8 Art. 1663 C. Code.
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no such stipulation, and being for more than a year, it 
is not registered, the prevailing jurisprudence is that 
the purchaser can evict the tenant without giving him 
notice to quit, provided a year has ex pin 1 from the date 
of the tenant's occupation. 1

Where the lease reserves the right to evict the tenant 
in the case of sale of the leased premises, this clausi 
can be invoked by the purchaser only and not by the 
tenant.1 The purchaser in such case can continue 
the lease if he finds it desirable to do so. Where tin 
lease provides that it shall terminate upon the sale of 
the leased property, it is for the Court to decide in such 
a case as a matter of interpretation what are the respect 
ivc rights of the parties as to terminating the lease.;l

The eviction clause in a lease is sufficient to bind the 
purchaser; it need not be repeated in the deed of sale. 1 

Notice to the tenant of the purchaser's title is not 
necessary.5 6 The notice to quit suffices. But the 
tenant can demand proof of the purchase. *

Position of the Purchaser.
The better opinion is that the position of the purchaser 

of the property towards the tenant is precisely that 
which existed between the latter and his landlord that 
is to say, the purchaser succeeds to all his vendor's rights 
and obligations, other than those which are purely per

1 Mcilir v. tjomrhiUr, C. R iHgi, 17 <J !.. R. 212; Sirey ? .* 203;
Sirey <15-2-29.1; Sirey 67-2 130; 25 Laurent 389. Contra, Pothier,
louage, 297 ; 1 Guiliouard 365.

* Baudry-Laeantinvriv I , 11 1296; Guiliouard I . n. 370; Hue X 
11. 344 and 34<>, Troplong II . 11. 517; Duvergier I., n. 551 ; Annul 
n. 815; Laurent XXV, n. 204.

3 Baudry-Lacantinvriv I., 11. 1296; Guiliouard I , n. 370
4 Baudry-Lavantinvrie I., 11 121)7; Guiliouard I . n. 371 ; Laurent

XXV., 11.395; Hue. X., n. 344; Duvergier !.. n 543 See Alley 1 
Canada Life Akk. Co., (J. R 7 <J. B. at p. 298; Marcade, Art 1744.

5 Baudry-Lacantinerie I., n. 1298; Laurent XXV'., n. 397; Hue. 
X., n. 346; Deny r. Damant, 12 Que. P. R 94

• Ibid
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sotial, in respect of the existing lease of the property.1 
It lias been doubted whether he can exercise a right which 
is merely optional with his vendor; for instance, the 
right the latter has to expel a sub-tenant who has rented 
a part of the premises, contrary to a stipulation in the 
lease prohibiting sub letting and where the vendor did 
not specially transmit to his vendee in the deed of sale 
the right to exercise this option.2

Hut the better opinion seems to favor the view that 
the purchaser must respect all the clauses of the lease; for 
instance, clauses relating to the uses to which the premises 
are destined,1 and to subletting.4

The purchaser of a property with immediate delivery 
buys with the implied agreement that he shall respect all 
existing yearly leases, and cannot demand the expulsion 
of all tenants of the property before signing the deed 
of purchase, lie cannot, therefore, for the reason of

Pur Lacoste C. J. in Alley v. Cum la Life Am. Co., g. R. 7 
k B it p. 298; 25 Laurent 392, 7 Coltnct de San terre. p. 278; 1 Guil- 
louunl V»<>; Baudry-Laeuutineric !.. 11. 1 313. 1314. Pothier, Louage, 
299; Dalloz 71 2-7S. Dalloz 93-1-287; Dalloz 97-1-214. A stipulation 
by the landlord In the lease, that he will not pursue the same occupa
tion ;i' his tenants in the same neighborhood, is a personal obligation, 
and the purchaser of the property is not hound by it. (Hilnrl «V human 
1 Da/hi! y, Supreme Ct . Louisiana, 1890, 42 La. Atm 343)

lloayh v. Comm, g B. 1892, remarks of Blanchct J , g R. 2 
g B. at pp. 4, S ('outra Esriol re. Lanym , C. R. 1871, 16 !.. C J. 98.

Where a landlord transfers his rights under a lease, such transfer is 
not presumed to include a claim of damages against his tenant for 
deterioration of tin property before the transfer of the lease. (Hheaume 
r Cantu tou, g B. 1879, 9 R L. ,594 b

On the other hand, where two persons, joint owners of a certain 
property, leased it, reserving to themselves the right to give notice 
terminating the lease on their electing to build, and one of the joint 
owners sold his undivided half of the pro|>erty, and notice to terminate 
tin lease was given by the purchaser and the owner of the other half— 
lh I I, that the right to give notice was pro|>crly exercised by the pur
chaser who was substituted in the rights of his vendor. (Mullin v. 
Archambault, g. B. 1807, 3 !.. C. L. J. 90).

Baudry-Lacantineric I., n. 1301; Amiens 20 Jan. 1886.
Ibid

Where the purchaser of a house passes a new lease with the tenant 
thereof, with prohibition to sublet, he cannot demand résiliation of 
such lease on account of a sub lease by such tenant under a former
It mi ' - 1 1 Thi>m 1. Q. k. 37 B. V. s. 1 (C. k. ifof
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non-expulsion, demand the résiliation of the sale with 
damages against the vendor. 1

The sale of an immoveable property under lease, 
with a transfer to the purchaser of all rentals due and to 
become due, “thereby subrogating him in all the rights 
of the seller." is creative of a privity of contract between 
the purchaser and the tenant, that gives the former the 
right to bring suit against the latter, not only to recover 
rent, but for the cancellation of the lease for any of the 
causes for which the seller could have done so.2 *

Where a tenant rents a house and adjoining lot for a 
stated rental for the whole, he has an action against the 
purchaser of the house alone, who purchased under condi
tion of maintaining all existing leases, to have it declared 
what proportion of rent is due by him to the puchaser. 1
Purchaser's waiver of right to expel tenant.

Where a purchaser has acquired the right to expel the 
tenant before the expiration of his lease, whether by 
virtue of a clause to that effect in the lease or by virtue 
of the law, he will be considered as renouncing such right 
where he receives the rent for several terms after the 
date of purchase, and gives receipts without reserving 
his rights.4

Damages for expulsion.
Where a tenant is expelled under a stipulation to 

that effect in the lease, he is not entitled to recover

' AUty v. Canada lop A**. Co., Q. R. 7 Q. b 293 (1897); Affirmed 
in Supreme Court 28 Cun. S. C. It. 608.

* EltenUrq v. Aronson, Q R 45 S. C. 87 fC. R. 1913)-
In an action for rent by the transferee of the original landlord, 

it is not necessary that service of the assignment and delivery of a 
copy of it should be made to the debtor before commencing said action. 
But said deed of sale must be set forth in the declaration and a copy 
thereof filed therewith, limy v. Damant, 12 Que., P. R. 94.

• Bronncr v. Lapointe, Q. R. 38 S. C.
4 Commissaire# d’Ecoles, etc., r. City of Montreal, Q. B. 1879, 24 

I. C. J. 25, 2 L. N. 205; 1 Guillouard 375; 25 Laurent 396; Colmet 
de Santerrc, p. 283; Anderson v. Comenu, 33 Louisiana Annual Rep . 
at p. 1121; Baudry-Laeantinerie I , 11. 1299.
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damages, unless the right to do so is expressly reserved 
in the lease. 1

Rights of tenant where property sold suhjeet to right of 
redemption.

When the property sold subject to the right of re
demption is taken back bv the seller, in the exercise of 
such right, the lease made by the buyer is thereby ter
minated, and the tenant has his recourse for damages 
upon the buyer only.2 *
II Vim tenant is given an option to pureha.se -Rights of 

tenant.
Mere written notice to the tenant to exercise his option, 

without particularizing the terms and conditions of the 
sale, is not a sufficient compliance with a provision in 
a lease whereby the tenant is given an option to purchase 
the property during the term of the lease, and that in 
the event of a proposed sale to any other person at wliat- 
soever price, the landlord should notify the tenant to 
enable him, by preference, to exercise his option to 
purchase ; and the rights of such tenant, where the lease 
is registered, will continue to subsist, even after a sub 
sequent sale of the premises, during the currency of the

Alienation of property whielt is unseisahle.
Property which is unscizable in virtue of the condi

tions of a will is not by that fact alone inalienable. And 
where such property is sold the tenant is justified in 
paying the rent to the purchaser.4.

1 Art. Kif>4 C. Code.
Where a tenant occupies a lot in good faith, under a lease given 

legally or not, and builds upon it, the subsequent purchaser of the 
property cannot, without the authority of the Court, demolish the 
budding and expose the goods stored in it to destruction. Mongrain 
v. ('amotion ('arhonate Co., y K. 46 S. C. 535 (C. R. 1914).

Art. 1665 C. Code.
St. Ihnis t Q uer it Ion, 51 Can. S. C. R. fx>3. reversing Payette r. 

(Jntrillon, y. R. 23 K. B. 436.
4 Stilly v. Laurendeau, S. C. Lafontaine J., November, 1916.
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4. Expiration or tiiiï Term Aoreeh iron Xoticr to 
Out Delay for Removal, i;tc.

The least*, if written, terminates uf course, and with 
out notice, at the expiration of the term agreed upon.1 * 3 4

Where the term of a lease is uncertain, or the lease is 
verbal, or presumed, neither of the parties can terminate 
it without giving notice to the other, with a delay of 
three months, if the rent be payable at terms of three 
or more months; if the rent be payable at terms of lv-s 
than three months, the delay is tu I t regulated according 
to Art. 1 (>42 Civil Code. 77/«’ . m. ertlicb , subie, t
to that Article and to Articles 160S a*./ Article
165.Î relates to farm leases; Article KiuS relates to lease-, 
by sufferance or presumed leases.

Article 1(142 Civil Code dedans that "The lease or 
hire of a house or part of a house, when 110 time is specified 
for its duration, is held to be annual, terminating on 
the first day of May of each year, when the rent is at s.» 
much a year ;

“For a month, when it is at so much a mouth;
“For a day when it is so much a day.
“If the rate of the rent for a certain lime be not shown, 

the duration of the lease is regulated by the usage of 
the place.”

A difficult question arises where a lease is verbal, but 
its duration is fixed. It has been held that where tin- 
period of the duration of the lease is fixed, whether 
written or verbal, notice is not required. 1 But Article

1 Art. 1658 C Code, and see Art 1138 C. Code
- A presumed lease cannot he terminated without notice tJrjfn 1 

• Funs, (J. 11, Montreal, June, 1875). Nor a verbal lease where 
there is no agreement as to it-, termination. (ionijinn r. Yuilt, C. R. 
1881. 26 L. C. J. 142.

3 Art. 1637 C. C.
4 Jobin v. \ton.smt, (J. U. 184(1. 1 Rev de Leg. |8.t: Hunt 1 

(inrnuiu, C. Ct. 1870, 2 (J. !.. R. 87. see Howlrcnu r. Dorms, y II 
1880, 10 R. L. considérant at |>. 4hg. Ramsey’s Digest, p. 4<k>. In 
France the test as to whether notice is to he given i< not whether 
the lease is verbal or written, hut whether the jK-riod of it- duration i- 
fixed or not. Baud ry - Laçant inerie I. n. i2<*>, 1224.
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i(>57, it is said, is explicit, and in 1907,Pagnuelo J. decided 
in The Canada X eux pa per Syndicate, Ltd., v. Gardner,1 2 * 
that in the ease of a verbal lease, even where the period 
of its duration is fixed, notice is necessary in accordance 
with Article if»57 Civil Code. And in Marson v. 
Hue) a s, - Lemieux J. rendering the judgment of the 
Court <>f Review, held that in matters of lease the only 
instance in which notice to quit is not required is that 
of Article 1(158, the case of a written lease with a term 
agreed upon; in all other cases it is required. But these 
eases seem to ignore the last paragraph of Article 1657 
(supra p. 255, in italics). Article 1642 deals only with the 
case of a lease “ when no time is specified for its duration.”

A lease by tacit renewal is not a verbal lease, but 
requires notice to terminate it (see infra).
Annual basis of leases in Quebec.

Written leases of houses in this Province invariably 
stipulate for a duration of not less than a year. And 
this annual basis of house leases is presumed by the 
law where there is neither a written or a verbal lease, 
but a lease bv sufferance;4 * or where a written annual lease 
has expired automatically6 and the tenant remains on for 
more than eight days thereafter without any opposition 
or notice on the part of the landlord;6 or where there is 
a written or verbal lease of a house, or part of a house, 
and no time is specified for its duration, but the rent is 
at so much a year.7
Lease of part of a house lease of room dufation.

According to Art. 1O42 Civil Code the lease of part 
of a house is governed as to its duration, where no time 
is specified therefor, by the same rules as in the case of

1 Q. R. 32 S. C. 452, and sec Mur* n v. Hughe*, g. R. 17 S. C. at 
1». 6 iC. R 1)

2 g K. 17 S. C 1 (C. R iHy>), at |>. 7
t'dlrtur v. Hogre, g R. 21 S. C 513 (S. C. 1902).

4 Art. 160S C. C
1 Art. 1658 C. C.
* Art. 1609 C. C.
1 Art. 1642 C. C.
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lease of a whole house. This Article follows in the lines 
of Art. 1758 of the Code Napoleon, with the principal 
exception that the latter relates only to the lease of 
furnished apartments. Our Art. 1(142 gives no indica
tion as to what is included in the term “part of a house." 
Article 1 (>43 Civil Code which follows deals with the 
case of lease of moveables for furnishing a house or 
apartments," when no time is indicated for its duration.

According to Haudry-I^acantincrican ‘‘appartement 
meuble" occurring in Art. C. Nap., does not include 
a “chain! re metihlee." In the English language the word 
"apartment" used even in the singular sometimes means 
a suite of rooms.2 Our Coditiers, in omitting the word 
“apartment" in the singular or plural, in Art. 1642 
Civil Code, and using instead the words “or part of a 
house,” would seem to have had in view the above use 
<>f the word “apartment" and desired to extend the 
Article to the case of a single rented room, whether fur
nished or unfurnished. Privi.i fa ie, a part of a house 
must include a room in that house. Some analogy 
may be found in the case of a prohibition to sublet. As 
already indicated,3 such a prohibition may extend to 
the letting by the tenant of furnished rooms, or the 
taking of boarders.4.

Table of delays for not: c to if nit where notice is required.
From the above statement of the law we get the fol-

1 Louage, 11. 12.16.
8 “Tliv word n/Hirtnu ul meaning in effect, a compartment of a 

house, already includes, in its proper sense, a suite of room*; and it is 
a mere vulgar error, arising out of the ambitious usage of lodging- 
house keepers, to talk of one family or one establishment occupying 
a/tar I Hunt* in the plural The queen's a/tarlmml at Si James' or at 
Versailles, not the queen1' a/tarimt nts, i-, the correct expression." 
He Quincy’s Works ed 186.1), vol. ii note, p. 238.

1 Ante pp. 211-211.

4 Baudry Uacantinerit. I 11 1085, 1086; Valais, 42-2-70; Laurent, 
XXV, n. 222; Guillouard, 1. 11. 328; Pugier-Herman, Art 1717, n 14.

17
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lowing results from the decided cases, as to delays of 
notice to quit where notice1 is required.

ist. Occupation by sufferance, terminable by three 
months' notice.1

2nd. Tacit renewal. A lease by tacit renewal is a 
lease for an uncertain period, because, although the 
law presumes it to continue for another year if the 
lease was for not less than a year, yet it cannot be 
terminated by either party except by a notice given 
within the delay required by law. Hence, such a lease 
is governed by Art. 1642 Civil Code*. Thus, if the 
rental of the original lease be payable at so much 
a year or quarterly, three months' notice will Ik- re
quired to terminate the renewal.1 If the rental lx- 
payable monthly, one month's notice will be re
quired. *

3rd. If the rent be at the rate of so much a year, 
whether there lie any stipulation as to the periods of 
payment or not, it has been held that notice of three 
months is required. Hut it has since been held that 
a verbal lease for a year and four months, at so much 
a year, payable monthly, requires a notice of one 
month. *

4th. If tin rent 11 at the rate of so much a quarter, 
three months' notice to quit is required.7
1 Hriihtl r. Hcrthiamm , S. C i8<>2. 1). K. 2 S. C |i<>

Mnruon - Hugh**. y R 17 S V 1,7 «V K 0*99 ). < r. 
Ihwimiz. (J. R 28 S V 4*j7 S C 19031. confirmed in Review i<> June,

\I,ns»,, I //-//..>. y K 17 s C I. 7 <C K !*<**>. which thu* 
apparently construed the following cases. H thshr - Lnmanlttyut, y. H 
1S74. i«) I. V J inf». Imctou 1. I'aukux, y. It . 21 R. 1.. «0. Lnk* r. 
Uickhfit. C R ish7. 22 I. C J 41 Mourn - Ç R iHh4,
M 1. R . .4 S C. 417 : /."mil/ r KnMvin, 1H9O, 2 Rw. de Jur. 421.

« Marm» r Hat/hr*. u R 17 > V 1 iC R 1 S,,.> , nwrsmg 
Taschvrvau J - LWiif. y R 28 S V 497 (S. C. IWM);
affirmed in Review 19 June 1903.

' OMfMN r Yuilt. C. R 1H81. 26 l« C. J. 14*■ l^utny r. Hand- 
ultin, tu/tra.

6 The Canada AYm'k/#i/kt .Si/nheale /«/■/., r (tartiner, y R 32 
S C 45» (S C IW

r. /«rinii... 0 11 ’ >. >» R L 4.1* An 1657 C. C.
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5th. If thv rvnt be at the rate of so much per month, 
the delay of notice must Ik* of one month.1 And so 
held in the case of a verbal lease for a year at a stated 
price, where the rent was payable monthly.8 In a 
verbal lease, where thv landlord claimed the lease 
was for a year, and the tenant claimed a monthly 
lease, but the rent was admittedly payable monthly, 
tile Court held that the lease of a house, when no 
time is specified for its duration, is presumed to In- 
by the month, where the rent is payable monthly, 
and a month's notice was required. And in the 
present case this presumption of law had not liven 
rebutted by proof of a positive, universal and acknow
ledged usage to the contrary.1 * 3

Mil. If the rent be at the rate of so much a week 
or day, notice accordingly.

7th. If a house be leased in consideration of personal 
services to be performed by the tenant, dismissal from 
service of employer without notice, for cause, will 
not terminate lease of house, such lease, in absence of 
stipulation, terminates on 1st May, where notice is 
given on 1st February.4 But if the employment be

1 Mai hint 1. iSi/li'ettr,, V R. 1 ss«>. <4 I. C .1 71, 18 R I,. 2M>;
x I Ct 18#g, 1 a L N 146

- Tin Cana la Xt-tvs/ta/n r Syn lirait', Id r. Gardner, (J. R. 32 
S. C 452 (S. C. 19117).

* Cortnil 1 ■. Marteau, (J. R. 14 S. C. 201, confirmed in Review 
;■ ' J nee 189*

1 Unmet r. lierlhiaume, S. C. 1892. (J R 2 S. C 416; Reid v Smith,
C. R 1872. (1 (J I. R 367; but svv St haul Commissioner* of St. David
1 lit \’are nues, C. Ct 1878, 4 Q. !.. R aof>; Ville de Maisonneuve r. 
La/iiern. C R 1890, M. I. R , t» S. C 144

Defendant was employed as a school teacher by plaintiff*, with th 
privilege of occupying the school house as her residence Her engage
ment having been declared at .m end by a resolution of the plaintiffs, 
she persisted, against their will, in occupying the school house. It 
was held that an action to eject her under Art. 887 C. C. IV (Art 1150 
C IV) would have to be dismissed for want of jurisdiction, there being 
no lease and no occupation with the consent of the proprietors of the 
premises. School Commissioner* of St David r Dt Varennes, 4 (J R R. 
2<i(», (C Ct. 18781
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at so much a month, ami it was agreed that the lease 
of the house should be co extensive with the employ
ment, then one month's notice will terminate the 
lease.1

Pelay of notice, how computed.
Where notice is required to lie given to terminate a 

lease, in view «if the uncertainty of the juri prudence oil 
the subject, where the least is an annual one, or pre
sumed to be annual, it would be safer in all cases to give 
three clear months’ notice to terminate, whether the rent 
is payable monthly or quarterly (the better opinion 
seems to be that the delay of notice need not be con
terminous with the expiration of the lease) otherwise the 
lease may be laid to continue for another year.2 The 
notice must be given and received before the commence
ment of the delay required. Thus, where three months' 
notice is required, the notice must Ik* * given and received 
on or before the eve of the day on which the three r t 
commence to run.3 A notice posted on ,31 January 
and received on 1 February is too late for a three months' 
notice expiring May 1st .4
Form of notice.

The notice should be in writing where the lease is in 
writing.a Hut it has been held that a verbal notice 
will suffice where the lease is verbal, where it can Ik* 
proved*; for instance, where the adverse party admits,

1 Hart i'. O'Jirien, C. R 1866, 2 L. C. L. J. 187. 
v huh- 1. II irkliffi, C. R. 1877, 22 L. C. J. 41 ; iMcroix v. Fauteur, 

y. H 1891, 21 R !.. i<>; Wihsti r r. lAwiontaçne, (J. H. 1874, 19 1,. C. J. 
106; Jabin r Mnrixwt, S C 184(1. 1 R di- !.. .383. See case of Fifle 
v. Hurcau, decided at St. Johns by Mr. Justice Charland in 1S95, 
and confirmed in Review

Baudry Laçantincrie says that the notice can Ik* given on the first 
day of the tenant taking poHeosioti, !., n. 1248.

1 Haudry- Lacantincrie I., ti. 1249; Dalloz 94-2-189; Hue X., n. 332.
* Cartir v. In/uhart, y. R. 13 K. B. 309 (1906).
* I ait ran v. Fauteur, y. B. 1891, 21 R. L. 19.
* Moiteur r. Favreau, C. R. 1863, 1 L. C. L. J. si; Manon v. Hughes, 

y. R. 17 S C. 1 (C. R 1899). See Saunders r. Dvom, C. R 1871, 
1.3 L. C. J 263

61
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by writing or under oath, having received the notice.1 
While the most satisfactory way of giving notice is to 
have it made notariully, notice by letter is valid, if its 
receipt and perusal en temps utile are proved, * and 
proof of receipt is generally effected by registering the 
letter. If the registered letter is refused by the tenant, 
who susjH-cts its contents, lie will nevertheless Ir* deemed 
to have had notice.3 The notice should be express 
and formal.4

Customary renting period in our cities.
It is customary in our cities for the tenant under a 

written lease, which expires automatically, to notify his 
landlord upon the latter's demand, about the 1st 
February, whether he intends to renew the lease or 
not.6 The reason is that renting time for houses 
in our cities commences on the 1st February, and be
tween that date and the following 1st May, the renting 
of the majority of the houses is negotiated. The tenant 
is obliged, if he d<xis not wish to continue in the premises, 
after the expiration of his lease, to allow the premises 
to In* visited by prospective tenants.6 Leases, in 
conformity with usage, invariably stipulate that the 
tenant shall allow his premises to 1h visited, for the 
purpose of re letting, during a period of three months 
before the expiration of the lease, and during reasonable 
hours.

Delay /or removal.
By the law, jurisprudence and custom of this province, 

the outgoing tenant of a house is entitled to three days

1 Marmm v. Hugh,*, tupre
2 Buudry-Lacantinvriv I . 11 1252; Guillmiurd I . 11 430: Laurent 

XXV , n. 327; Hue. X , n. 332.
lb,a

4 Canada Newt pa per Syndical,’ Ltd. r. (lardner, Q. R. 32 S. C. 
432 (S. C. 1907).

6 If the lease is verbal or by tacit renewal the tenant must give 
notice within the delays stated ante pp. 233. 236, 260, or the lease will 
run on for another year, if the landlord so desires.

6 See Hupra, p. 86.
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after the expiry of his lease, to remove his effects from 
the premises and put the premises in proper condition, 
during which time the incoming tenant has no right to 
take possession by force of any part of the premises, or 
to move or interfere with any of the effects of the out
going tenant. 1 The incoming tenant lias a right to 
move into the premises about to bt vacated by the out
going tenant on the first day of his lease, but this right 
is subject to the rights of the outgoing tenant to the 
three days' grace. During these three days the position 
of the incoming and outgoing tenant is left largely to 
mutual tolerance. The incoming tenant's right to move 
in on the first day of his lease is not an absolute one.2

Sundays and holidays are included in the said days of 
grace.3

5. Tacit Renewal Tacit Leases Presumed Leases. 
Tacit renewal.

If the tenant remain in possession more than eight 
days after the expiration of the lease, without any opposi
tion or notice on the part of the landlord, a tacit renewal 
of the lease takes place for another year, or the term for 
which such lease was made, if less than a year, and the 
tenant cannot thereafter leave the premises, or be ejected 
from them, unless notice has been given, with the delay 
required by law.4

There would not be tacit renewal if the remaining on 
the premises by the tenant after the expiration of the 
lease arose through the absolute inability of one of the 
parties, on or before the eighth day, to express his wish 
in regard to such occupancy, where, for instance, one 
of the parties had become demented since the passing

1 Art. 1624, paragraph 2 C. Code; Beliveau re. Burcl, Q. R. 12 S. C. 
368 (S. C. 1897); Landry v. Lnfortune, Q. R. 33 S. C. 126; Guillouard II.
.«1 p SI

2 Landry v Lafortune, Q. R. 33 S. C. 126, 135 (C. R. 1907), reversing 
Guerin J.

3 Guillouard II., p. 51.
4 Art. 1609 C. Code.
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of the lease, and no curator or judicial adviser had been 
appointed to act for him.1

It has been held in this Province that there cannot 
he tacit renewal of a lease which has been cancelled by 
a judgment.2 The law, it is said, distinguishes between 
the “expirât:on" of a lease and its “résiliation. " 3 
Thus, it has been said that where a lease is resiliated 
either by the consent of the parties, or by a judgment, 
there can be no tacit renewal of such lease.4 5 * Conse
quently, it has been held that where a lease is resiliated 
by a judgment, the landlord cannot, on the basis of a 
tacit reconduction, sue for rent and ejectment, the tenant, 
who has thereafter remained in possession; and if he 
proceeds under Article 1608 Civil Code to sue as for 
occupation bv sufferance, three clear months' occupation 
by the tenant must have elapsed to enable the landlord 
to succeed. -' Hjudry - Laçant i tier if holds otherwise.
He thinks that the compilers of Code Napoleon (Arts. 
173H, *7 su), in using the word “expiration" as in our 
Article, had in mind the usual mode in which a lease 
terminates, and that this word is not limitative, and that 
the Article applies even where a lease has been resiliated

for instance, by reason of a sale or by expropriation.7 
Hut French authors have a stronger reason for taking 
this view., as the parties in that country have not the 
equivalent of our Article 1608, providing for implied leases,

1 Pothier, Lattage, 345; 3 Duvergier .’4; 25 Laurent 336; 1 Guil- 
louard 412; see Delink r. Sauvageon (C. Ct. 1871, 13 I,. C J. 256), 
where assignee remained in possession after eighth day, but against 
the wish of the landlord -Hel<1, no reconduction

- Wallace v. Honan, Q. R. 17 K. R. 289 (1907), affirming g R. 
32 S. C 236 (C. R )

3 See Articles 1138, 1655, 1658 Per Mathieu J in Wallace r. Honan 
Hitpra, in Review.

4 Per Mathieu J , in Wallace v. Honan supra, in Review, citing 
Duranton XVII., n. 120. Sirey 75 2-70. Adjudication of the premises 
before ist February will preclude possibility of tacit renewal after 
May 1-3 following. M I. It., 3 6 v 417

5 Wallace v. Honan, supra; Article 1608 C. C.
8 I. n. 1408; Hue. X., 11. 359
7 Ibid.
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to fall back on in the ease of failure to establish a lease 
bv tacit renewal.

To constitute a tacit renewal there must l»e a renewal
of the old lease, at the same price and under the same 
conditions, except as to the term of the lease if for more 
than a year.1

A lease by tacit renewal is a lease for an uncertain 
period, because, although the law presumes it to continue 
for another year, if the lease was for not less than a year, 
yet it cannot be terminated by either party except by 
a notice given within the delay required by law.2 Hut 
a lease by tacit renewal is not a verbal lease.3

Article 1610 provides that, when notice has been given, 
the tenant cannot claim the tacit renewal, although he 
has continued in possession.4 *

The notice mentioned in Article 1610 is not the same 
as that usually known as the notice to quit, although 
subject to the same rules in regard to form and proof ; 
it is merely a notice on the one side or the other that 
either party does not wish to continue the lease which is 
about to expire or has expired. Consequently, this 
notice, even when given after the expiration of the lease, 
but before the expiration of the eighth day following, 
w ill have the effect of preventing tacit renewal.6

The basis of a tacit renewal is a new contract which 
is presumed to result from two causes : 1st, the remaining 
over by the tenant after the expiration of a lease for a

1 Per Blanche! J , rendering the judgment of the majority of the 
Court of Appeal in Joseph r. ('hnuillou, (J. R. 5 U H. at p. 262; Hodg
son v. Evans, Q. B. 1880, 3 L. N. 300; Pothier, Lounge, n. 366.

2 Marson v. Hughes, Q. R. 17 S C. 1 (C. R. 1899); Comte v. Hissing 
Q. R . 28 S. C. 497 (S. C. 1905). See ante, p. 258, as to such delay

' Pelletier v. Boyce, 21 S. C. 513; Lacroix v. Fauteux, M. L. R., 7 
0- B., p. 55, per Bosse J.

* Adjudication of the premises before the 1st February will pre
clude possibility of tacit renewal after May 1st following. M. L. R., 3 
S C. 417

4 Hickey v. Euan, C. R. 1893, Q. R. 6 S. C. 29; Baudry-Lacantinerie
I., 11. 1416; Pothier n. 349 s.; Guillouard I., n. 411, II. n. 600; Laurent
XXV., n. 338; Troplong II.; n. 776; Duvergicr I., n. 505 and II. n. 213, 
214; Aubry et Ran IV.. p. 499, sec 369, note 20.
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definite period; 2nd, the passive consent of the landlord 
for a period of eight days after such expiration. * 1 If 
either party express his intention not to continue the 
lease when it expires, this puts an end to a:i\ presump 
tion in favor of its continuance.

In France, some authors of weight maintain that, 
notwithstanding the formal terms < 1 Art. 17 v> Code 
Napoleon, which is the same as our Article ibio Civil 
Code, if the , after giving such notice of non
renewal before expiration of the lease to prevent tacit 
renewal, changes his mind, and 1 v his acts dearie gives 
it to he understood that lu u not _ *ed to a con 
tinuance of the old lease, the tenant remaining on, tacit 
renewal will take place.2 * But llaudry Lavant i tier ic'' and 
others disappiovv of this view, and think tlui would 
be merely an implied lease in -itch a case, the tenant 
consenting. This should, , be the view in this
province where the parties to the lease have a lease by 
sufferance (Art. 160K) to fall back upon in the case of 
failure of a lease by tacit renewal. This is not the case 
in France where implied leases do not carry the privileges 
of a landlord.4 *

Sureties.
The surety given for the lease does not extend to the 

obligations arising from the prolongation of it bv tacit 
renewal. If the security given by the tenant personally 
be other than a hypothecary one, it will remain liable 
for the rent during the period of the tacit renewal ;6

’ Pothier, Louage. ,142 ; Huudry Lacantineric 1. n. 1401. There 
must be no net on the part of the landlord showing a contrary inten
tion. (1 Guiilouurd 418, *5 Laurent 344).

2 Duvergier !.. n 23 and 504; Aubry el Ran IV . p. 499. see 
369, note 22 ; (îuillouurd 1 . n. 417, II., n. 600; Montpelier 22 Oct. 
1897.

1 N. 1414; Duron tou XVII., 11. 120, 123; Amiens 17 Jan., 1822;
Lvtn. 23 July, Sirey. 73 2-70.

4 Haudry-Laçantinerie I . n. 1418.
4 Art. 1611 C. Code.

Kirrr. //«drill, S. C 1879, 10 R. L. 192; 4 Pothier, louage, 366.

85

54
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but if it Ik* a hypothec, it would not extend to the period 
of renewal, for the tacit renewal being a new lease, the 
new hypothec could only be created by a new authentic 
document.1 And whereas the mere consent of a surety 
would suffice to continue the suretyship for the period 
of renewal,2 * 4 yet the above restriction would apply if 
the security were a hypothec given bx such surety. A 
person who is surety for a tenant holding under a lease 
terminable on giving six months' notice, cannot exercise 
the right given in favor of the tenant, if the latter fails 
to exercise it. The surety for an absent tenant has no 
right of action for the résiliation of the lease, on the 
ground that the premises are out of repair; and cannot 
bring any such action in the name of the tenant. 1

Tacit leases.
If the landlord allows the tenant to remain in occupa 

tion of the premises on payment of an increased or re
duced rental, there is not tacit renewal of the old lease; ' 
but there is a tacit lease, having for basis all the condi
tions of the old lease, barring the difference in rental 
and duration, unless it can be proved by the oath of the 
adverse party that there was a verbal lease, its duration 
and the terms thereof.11

A written lease was made of a store for a year, under 
the condition therein that the tenant should have the 
right to continue the lease for a further term of five 
years after the expiration of the said term of one year, 
at a rental of Si,200 per annum in lieu of $1,100 per

1 4 Pothier, linage, 367.
- Domat, Lois Civiles, I,. 1. tit. 4. sec. 4, n. 9.
1 Leonard v. Lemieux, i L. N. 614.

4 O'Donahue r Moisan, S. C. 1865, 1 I,. C. L. J 9 2.
■’ 1/inlgson v. Evan*, Q. R. 1880, 3 I,. N. 300; Joseph r. Chouiltou, 

U R 5 U B. at p. 262
* Tremblay r. Filteau, C. Ct. 1872, 4 R. !.. 384; Joseph r. ChouiUou, 

Q R- S ü B. 239, 262; affirming S. C. Q. R. 8 S. C. 1, 3; Vinette v. 
Hanneton, C. R. 1889, M. L. R., 5 S. C. at p. 324; Dalloz 38-1-453; 
92-2-380.
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annum, the price of the written lease, on giving to the 
landlord at least six months' previous notice in writing 
of his intention to that effect. Notice was not given, 
hut the tenant remained oil and paid rent at the rati 
of Si,200 a year for three consecutive years, lie then 
gave notice to his landlord on tin 29th January that 
he would leave the store and cease to occupy it after 
1st May following. When lie commenced to remove his 
effects from the store, the landlord issued a saisie-gsgcr/V 
to secure his privilege thereon, on tile ground that the least 
was for five years, which period had not terminated. The 
majority of the Court of Appeal held that, as the required 
notice had not been given by the tenant to terminate 
the original lease, the above condition ipso facto became 
void. Thereafter the occupation of the tenant was an 
occupation bv sufferance under Article 1608 Civil Code. 
There could be no tacit renewal because the rental of 
the extended lease was greater than that of the original 
lease. The majority of the Court also held that the 
presumptions derivable from the acts of the parties were 
not sufficient to establish a five-year lease. 1 According 
to Article 1608, a lease by sufferance is subject to tacit 
renewal, and the lease by sufferance in the above case 
was continued by tacit renewal.2 *

Leases for an uncertain period.

If a written or a verbal lease is made for an uncertain 
period, it can tie put an end to by either party only by 
giving notice within the delay already indicated.* In 
the case of the lease of a house or part of a house, where 
no time is specified for its duration, it is held to be annual, 
terminating on the first day of May of each year, pro
vided the rent is at so much a year.4 Hut this does

1 Joseph r. Chouillou, Q. R. 5 Q. B. 259, 261, 262 263, 264 (Bosse 
and Hall JJ., dissenting), confirming Q. R 8 S. C. 1.

* See Q. R. 8 S. C. 1.
1 AnU p. 255.
4 Article 1642.
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not definitely fix the termination of the lease; for Article 
It'S? means that the holding is continuous until ter 
minuted by the notice of one of the parties. * 1 If the 
tenant remains on as such, notwithstanding such notice, 
or is allowed to remain on more than eight days after 
tin termination of such a lease by such notice, there 
should be tacit renewal, for Article KmS s.ivs that a lease 
by sufferance is subject to tacit renewal, although it 
is in the same |Misition us a lease for an uncertain term 
may lie as to presumed duration and notice to terminate. 
It is therefore difficult to avoid the conclusion that a 
lease for an uncertain term is also subject to tacit renewal. 
The question is whether the notice given to terminate 
the lease is a notice within the meaning of Art. 1610 
V. V. i s it pro p. 2D4I to prevent tacit renewal. The 
weight of authority in l-'ranCe is against this view.2 3 
Hut Baudry-Lu antinerie1 holds that there would lx- 
tacit renewal in such a case. If such a lease were ter
minated by tin mutual consent of the parties, instead of 
a unilateral notice, there would apparently l>e no tacit 
renewal if the tenant remained on for more than eight 
days, but a lease by sufferance.4

/.case by tufferance Art. 1608, C.
A lease by sufferance is regarded as an annual lease 

terminating on the first day of May of each year, if the 
property be a house, and on the first day of < Ictober if 
it be a farm or rural estate.1 It is declared to be subject 
to tacit renewal. " Hut this presumed period of duration 
d(x-s not definitely fix the termination of such a lease,

1 Sec .t/flrwn r. Ilufba, y. R. 17 S. C. 1, 7 (C. R. 1899); Ctmlr 
1'■ t",--"y (J R. 28 S. C. 497. confirmed in Review 19 June, 1905.

- Laurent XXV. n .tji; Guillouard II., n. 501; Hue X. n. 334; 
I'taniol lb, n. 1732; Arntz IV , n 1166; Nancy, 9 Mai, 1890 

3 I. n. 1406.
1 iiViflece r Honan, y. R. 17 K. B. 289 (1907) affirming Q. R.

32 S. C. 236 (C. R.).
3 Art. 1608 C. Code.
3 Art. 1608 C. Cotlc.
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for Article 1O57 means that the holding is continuous 
until terminated by the notice >f one of the parties. * 1 
As to the delay for giving such notice see ant- p. 258. 
When such notice has been duh given hv one of the parties 
to the lease it comes to an end, it the property be a house-, 
on the 1st May, with three- additional days’ grace for 
moving out and putting the house in order.2 * But 
Article 1610 Civil Code says that when notice has been 
given the tenant cannot claim the tacit renewal. Thus, 
if he remains on fur eight days after 1st May, with the 
permission e»f the- latnilorel, dot > the unilateral notice to 
terminate the lease su Alice to prevent tacit renewal? 
As te> this see supra p. 268.

A person holding real property by sufferance of the 
erwner, without lease, can be ejected for non-payment 
of rent only where lie has been in occupation for a period 
exceeding three months without paying rent.8

Joint and several tenants.
Tacit renewal being regarded as a new lease, if tin 

premises have been rented to several tenants jointly 
and severally, the fact that one of them remains on the 
premises after the expiration of the lease will not give 
rise to tacit renewal in regard to the others.4

Where heirs arc in possession.
If a tenant dies, leaving several heirs, and these arc 

in possession of the property leased at the expiration of 
the lease, and remain so, they must be regarded as having 
leased the property per capita, and not in proportion to 
the share each has received in the estate of the tenant. 
The renewal being a new lease, the new contract is made 
with the heirs, not as representing the person of the 
former tenant, but acting in their ow.i name, binding

1 Manon v. Hughes, Q. R. 17 S. C. 1, 7 (C. R. 1899).
1 Art. 1608 is subject to all the rules of law applicable to lease*.

As to days of grace see ante pp. 261-262
* Art. 1608; Wallace v. Honan, Q R. 17 K. B. p. 293.
* 1 Guillouard 413; Sirey 6-2-59; 25 Laurent 335.
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themselves individually as in any other new obligation 
they might contract.1

( lause excluding tacit renewal.
If the lease contain an express clause-, that it shall 

not, at its expiration, Ik- continued by tacit renewal, 
this will have the desired effect, unless a new agreement 
intervene expressly or unequivocally declaring a contrary 
intention.2 *

Termination of tacit renewal.
A lease by tacit renewal is a lease for an uncertain 

period, because, although the law presumes it to continue 
for another year if the lease was for not less than a year, 
yet it cannot be terminated by either party except by 
a notice given with the delay required by law.8 As 
to the delay of notice in such a case see ante p. 258. The 
question has already been discussed whether the notice 
of Art. ib 10 to prevent tacit renewal is satisfied by notice 
to terminate the original lease. See ante p. 268.

As to how the notice should be given, our Court of 
Appeal has decided that it must be in writing; a verbal 
notice, even if proved, will not suffice.4 *

6. Confusion or Consolidation.

Where the qualities of landlord and tenant become 
united in one person, confusion or consolidation takes 
place, and the lease is thereby extinguished.6 Thus, 
where a landlord whose tenant has become insolvent, 
and who has filed his privileged claim for unearned rent 
with the curator of the estate, purchases at the auction 
sale of the insolvent's assets the unexpired portion of

* 1 Guillouard 414; Sirey 31-2-205.
2 1 Guillouard 415; Pothier, Louage, 354.

Maroon r. Hughes, Q. It. 17 S. C. 1, 7 (C. R. 1899).
4 Lacroix v. Fautcux, Q. B. 1891, M. I„ It., 7 Q. B. 40; see ante

1 1 Guillouard 379; 1 Duvergier, Louage, 514; liartels v. Creditors
11 Louisiana Annual 433.
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the latter's lease, he loses his right to the privilege, for 
by the act of purchase the lease became extinguished, 
and there would thus he no future rent on which to base 
the privilege.1 * * 4 But if, in such a case, the landlord 
makes the purchase "without prejudice, however, to 
any claim for rental to which the purchaser may be 
legally entitled under said lease-" it lias been held bv 
the Court of Review that lie would have a right to be 
collocated by privilege out of the proceeds of the move 
able property garnishing tin leased premises for a pm 
portion of rental for the current year corresponding to 
the part of it elapsed at the date of the purchase, al 
though one of the- judges, would have- held the land 
lord entitled to collocation for the wh de- year. In this 
view he was alone.

7. Hxtinctiox by Mviv.xl Consent.
A contract of lease can be extinguished by mutual 

consent like any other contract. But in the measure 
that it is admittedly advisable that leases of immove
able property should always be in notarial form, • is it 
equally necessary and advisable that its termination 
before its period, by mutual consent, should be in tin- 
same form.

s. Destruction* of the Premises.
If, during the lease, the premises be wholly destroyed 

by irresistible force or a fortuitous event, 1 the lease is 
dissolved of course. If they be destroyed in part only, 
the tenant may, according to circumstances, obtain a 
reduction of the rent or the dissolution of the lease;

1 Sliep/Hrd v. Samuel, S. V . April. 1896, confirmed ill Review, 30th 
June. 1896; Hartel.s 1. Creditors, 11 boti'si.ma Annual 433; Maephei 
non v Symonde, y. R. 29. S. C. at p. 120 (C. R. 1906).

- Macpherson v. Symouds, y. R. 29 S. C. 119 (C. R. 19061.
1 Doherty J. at p. 123.
4 ('asus fortuitus non est s itéra ml us, </ mmo tenetur di ri tiare, 4 Coke 

66. This is the sense in which it is used in the French law, 1 Guil- 
louard 387
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hut in cithvr rase liv has r.o claim for damages against 
the landlord. ' Vile hase will I e immediately extinguished 
in any event, if the ptcinisvs are for the greater part or 
totally destroyed; even if tile destruction be caused 
by the fault of the tenant, iving the landlord'- recourse 
against the latter for damages. These damages, where 
caused I \ the mere fault of the tenant, will consist of 
the value «,f the proper!' or the part of tin property 
destroyed, the rental which the landlord lias been de
prived of during reconstruction, and which he will he 
deprived of during the period required for re letting the 
premises.If the damages an caused by the tenant’s 
tortious act, he will he liai 1 fu til the damages directly 
resulting from his wrongful act.4 Art. 1637 Civil Code 
applies to the case of résiliation by total loss as well as 
for all other causes of résiliation. •’

Where the destruction is caused by an act absolutely 
beyond the control of either the landlord or his tenant, 
the landlord must support the eon sequence, so far as it is 
u question of cancelling the lease, or allowing instead a 
reduction of rent; hut the cause of destruction being

1 Art. 1660 C. Coil
Where a party 1; ' used, for a given time, certain described pre

mises, ineluding sex 1 * * 4 houses and lots «>f ground in the city of New 
Orleans, and a fire .»ke out and destroyed the building on a portion 
of the leased prn ,, tin- lessee had the option, under Art. 1667 C. 
Code of Ixiui ' to demand a revocation of the entire lease or a 
diminution , - of the rent. He eould not retain the portion of
the leased p? ty unaffected by the tire and have the lease revoked 
as to that win. , v\ as destroyed. Penn t\ Kearney, Mois tV Co., Louisiana 
Supreme Ct., 21 La. Ann. 21.

* Dalloz 45-2-172; Dalloz 74-.5-.31g; Sirey 45-2-473; Baudry-Lacan- 
tineric I . n. 344; Laurent XXV , 401, 1 Guillouard 393; Argument 
from Art. 1659.

See ante p. 180 as to presumption of law against the tenant in case 
of fire on the leased premises.

• Itaudry-Lacantineric I., n. 345. .347; Dalloz 45-2-172; Dalloz 
74-5-3ig; Sirey 45-2 473; Guillouard 1 , n. 385; Hue X., n. 322; 
Art. 1637 C. Code.

4 Baudry-Lacantinerie I., n. 345; Art. 1637 C. C.; Art. 1075 
C. C

1 Baudry-Lacantinerie I., n. 346; Guillouard I., n. 385; Hue X., 
n. 322.
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beyond his vontol, lu* c<mM nut In- hvl-l liable towards 
the tenant for damages arising through loss to tin lat- 
tvi s per >nal pro|>vrl\ or liusiiv • r from inconvenience.1 
II thv total distinction lias arisvn through the mere 
fault of tin* landlord, then lie is ol -ligvd to indeinnifv 
the tenant lor itch damage' as i light rcasotiablv have 
been foreseen at the date of making the lease If the 
landlord was guilt \ of a wrongful a i he would further 
be obliged to indemnify the tenant for all damages 
directly resulting from his wrongful act The l andlord 
cannot 1 v compelled to rebuild the leased premises in 
ease of total lu- ; * nor can h • re.; a. the tenant to con
tinue tile lease upon offering to rebuild, for Article 1659 
says that the contract of lease is terminated by the loss 
of the thing leased.

Although a tenant cannot claim damages from his 
landlord 011 account of the partial destruction of the 
leased premi e by lire, the landlord is none the less 
obliged to procure for his tenant peaceable enjoyment 
of the premises during the term of the lease, and to make 
the necessary repairs with all due diligence, in default 
of which lie may be held liable in damages. "

Where the partial loss is sufficient to render enjoyment 
of the premises impossible, the tenant, even where the 
loss occurs through his fault, can demand the résiliation 
of the lease. fl But it is doul ted whether he van do so 
when in fault, and when the premises are still habitable.6 7 
Article 1637 Civil Code deals only with the effects of

1 Art v 1660, 1200 C. Code; or mo ca*UM fori nil uni prastni.
- Guillouurd I , 11 380; Baudry - Lacuntincrie I., 11 354; Art 

n>74 C. Code.
' Art. 1075 C. Code; Baudry-Lacantineric !.. n. 334.
4 Baudry-Lacantinerit !.. n 334, 333; GuilJouard I , n. 393, 394.
’ If It! hum H r Ma*sr, (J R. 23, K 15 193 (1014 As to landlord's 

warranty against thv purchaser of such partially burnt building, sir 
ibid.

6 Baudry I.avantincrie I . 11. 356; Laurent XXV., n. 409; Palais 
85-2 22; Palais 83-1 371.

7 Baudry-I.acantinvriv 1 , n. 336; rouira, Guillouard I , n. 385.
IK
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résiliation, and not with causes of résiliation. Article 
165*1 decrees the termination of the lease only in case 
of total loss, and Article 1660 allows résiliation in case 
of partial loss "according to circumstances.” The 
tenant, in case of partial loss, owing to his fault, and the 
premises being not uninhabitable, he should continue 
paying undiminished rent to the end of his lease. 1 In 
addition he should indemnify his landlord bv paying 
costs of reconstruction and other expenses.2

If the thing be destroyed by a fortuitous event or 
taken in part only, the tenant has an option to demand 
résiliation; notwithstanding opposition of the landlord.3 
The landlord cannot demand in such case résiliation or 
diminution; the tenant alone has the right to make the 
option. "• But the landlord can require résiliation of 
the lease if it becomes necessary that the whole premises 
lx* rebuilt, subject to his indemnifying the tenant for his 
enforced removal.4 *

It is for the Court to determine whether the case will 
be better met by résiliation or by reduction of rent.6 
If reduction of rent is desired, it should date from the 
time of the diminished enjoyment and not from the 
time the tenant made his demand.7

It is generally held that in case of partial loss by a 
fortuitous event, the tenant cannot compel the landlord

1 Baudry-Lacantincrie I , n. 356; Caen, 28 Oct., 1Q04.
2 Ibid. Trib. Civ. Lille, 18 Avril, 1887.

Baudry-Lacan tinerie I., 11. 359; Pand. Franc. 88-2-83.
4 Cass. Dalloz 47 1 250; Duvergier I., n. 522; Troplong 1 , n. 

213; Aubry et Rau IV., p. 495, sic. 369, note 2; Laurent XXV'., n. 
404; Guillouard I . u. 397; Aguel 11. 802 et 1106; Hue X., n. 294; 
Baudry-Lacantinerie I., n. 359.

1 Penny v. Montreal llerald Co.. S. C. 1883, 27 L. C. J. 83; Baudry - 
Lacantincrie I., 11. 359; Cass. Dalloz, 47-1-251.

If a sub tenant’s eviction is sought at the instance of the landlord, 
on the ground that the premises being partly destroyed by fire, it is 
necessary that the whole shall be rebuilt, the sub-tenant whose pre
mises are not seriously injured, and who wishes to remain, can claim 
damages for his enforced removal. Penny v. Montreal llerald, mpra.

6 Baudry Laçantinerie I., 11. 359; Guillouard I., n. 397; Hue X., 
n. 294; Dalloz 77-2-52.

7 Guillouard I., 398, Baudry - Lacantincrie I., n. 360.
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to rebuild the part destroyed,1 2 * even where the latter 
has been indemnified by an insurance company.

The act of the Government, whether Parliamentary 
or municipal, is a fortuitous event, even where it is not 
a question of direct expropriation, but rather one of 
damages arising out of work being performed 011 property 
contiguous to the leased premises.8

Article 1660 of our Code only mentions the cases of 
total or partial destruction of the premises, but just as 
our Courts have extended the meaning of Article 1055 
Civil Code, which makes the owner of a building liable 
for the damage caused by its ruin, to the ease where 
snow falls off the roof thereof, and injures a passer-by,4 * so 
Article 1660 must be extended to cases where the tenant 
is prevented from using the premises for the purpose 
for which they were leased; for instance, where dancing 
academies are closed by municipal ordinance; serious 
diminution in the supply of water to a water-power 
mill; government prohibition to manufacture matches 
by private industry.1

Where the object of the lease is a house to dwell in 
or to do business in, the lot on which it stands is only 
an incident of the lease; the real object of the lease is 
the house. Consequently, if the house be totally de
stroyed by fire or by a storm, the thing leased will l>e 
wholly destroyed within the meaning of Article 1660 
Civil Code, although the lot necessarily remains.6

1 Baudry-Lacantinerie I , 11. .363; Guillouurd !.. 11. 107 et 394; 
Laurent XXV'., n. 111 et 404, etc., etc.

2 Baudry-Lacantincrie I., n. 364; Guillouurd 1., 11. 394; Laurent 
XXV'., n. 404.

1 Dalloz 59-1-437 ; Sirey 60-1-453; Dalloz 60-5-226, 64-2-105; 
Sirey 64-2-200; Dalloz 66-2-243; Sirey 66-2-150; Dalloz 67-2-69; Dalloz 
70-2-116; Sirey 71-2-166.

4 See supra, p. 192 et seq.
1 1 Guillouurd 392, and numerous decisions there cited. But the 

lessee of a mill will not he allowed a reduction of rent on the ground 
of the total failure of the surrounding crops for several seasons. {Cor- 
rii^au v. Ponliol, Q. B. 1845, 1 R de L. 184).

6 Baudry-Lacantincrie I., 11. 336; Trib. Civ. Tours, 7 Mars, 1905.
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Thv distinction between repairs and reconstruction is 
sometimes a very fine one. Haudry-Lacantinerie1 * * is of 
opinion that it is a matter of repairs where certain modi
fications are necessary to complete the remaining part; 
it is a matter of reconstruction where serious modifica
tions have to lie made, and where it is a question of 
making over a portion of the destroyed part. It has 
been held that the addition of a stairway in the remain
ing part to replace a stairway destroyed is a matter of 
repairs,2 also repairs to a mol" damaged by fire,:t replacing 
a chimney thrown down by a gale.4 * The fall of part 
of a building owing to an earthquake, is a matter of 
partial destruction. '

Where the premises have been partly or wholly </< 
stroyed, the landlord can never be compelled to recon
struct, because there is no express or implied provision 
in the Code to that effect;6 the tenant has the equivalent 
in a reduced rental or cancellation of the lease.7 *.

I11 the case of partial destruction, if the tenant de
mands résiliation of the lease, it is discretionary with 
the Court to determine whether the circumstances call 
for such a drastic remedy, or whether a reduction of 
rent will suffice, and to pronounce judgment according
ly. K The diminution of rent must be reckoned from the 
day the tenant has been deprived of his enjoyment.9

1 I., n. 366.
- Limoges, y Juil. i88y; Cass. req. 18 Nov., 1890; Dalloz <>2-1 81.
8 Poneet, note D. 92-1-181.
4 Poneet, ibid.
•' Alger, 10 Juil. 1868; Poneet loc. cit.
* By Art. 1612 C. Code, the landlord is obliged to "maintain" 

the premises, but not "reconstruct" them. See ante Ch. II.
• 7 Art. 1660. C Cade.

» Sirey 72-2-235; Dalloz 77-2-52; 1 Guillouard 397. liven if the 
tenant concludes simply for résiliation of the lease, there is nothing 
to prevent the Court from granting less than the conclusion, viz.,— 
reduction of the rent (See Helanger v. lh Montigny, C. R. 1894, 
y. R. (> S. C. per Jette J. at p. 526.) And if the lesser demand, i. e., 
reduction of rent, be raised for the first time in appeal, this will not be 
regarded as a new demand. (Sirey 1872-2-235.)

• 1 Guillouard 398.
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9. KXHtOPRIATION.

If tlic premises In taken in whole for purposes of 
public utility, the lease C dissolved of course:1 * if taken 
in part only, the tenant may, as in the vast of destruc
tion, obtain a reduction of the rent or dissolution of the 
lease, but in either case the tenant has no claim for 
damages against the landlord.3 4 * * It is there fore clear 
that any indemnity to which a tenant nun be entitled 
by way of damages must be derived from the party ex 
pr« «priât ing.

It is a fundamental princip! of our law that no one 
can Ik- compelled to give up his proper!' . except for 
purposes of public utility, and in consideration of a just 
indemnity previously paid. ;

Where the whole of the leased propcrl) 1- expropriated, 
the lease is dissolved of cour e. siv- Article ! > Civil
Code. When tin expropriation conies into v M. . t, tin- 
tenant’s right of possession is at an end, so far as the 
general law C concerned : his rights an conve rted into 
an indemnity . And tins is the ease e- vn where, after 
notice of expropriation has been served, tin property is 
acquired by the expropriating party without reunv v to 
arbitration.

If the property is purchased b\ the part) intending 
to expropriate, but outside of an expropriation Act, the 
tenant could not, by reason of the alienation of the pro
perty leased, be expelled before the expiration of the 
lease by the purchaser, unless the lease contained a 
special stipulation to that effect and was registered.7

I Art. 1660 C. Code.
lb.
lb

4 Art. 407 C. Code.
Baudry-Lavant hier iv I , 11. 1350; Guillouard I ., n. 40» » ; Cass- 

Dalloz, 71-1-251 ; Cass. 71-1-297; Cass. Sirey, 81-1-129.
II 1$ audr y - Lacan t i nerie I., n. 1350; Cass. Sirey, 60-1-1005; Guil

louard I., n. 400; Hue X., 11. 295.
Art. 1663 C. Code; Baudry-Lacantitivric !.. 11. 1360.
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- -except that, if the lease were for more than a year, it 
could not he invoked against such purchaser unless it 
were registered.1 In order to divest the tenant of such 
rights, the expropriating party would have to resort 
to expropriation proceedings, if the tenant should refuse 
an amicable transfer of his right of possession.2

The restriction in Article 2128 Civil Code applies 
only to the question of possession and does not deprive 
a tenant under an unregistered lease of recourse for 
indemnity against the party expropriating under an 
expropriation Act.3

Where the tenant has a five-year lease of a property 
which is only partially expropriated, and does not de
mand the résiliation of the lease, the fact that his lease 
is not registered does not deprive him of recourse against 
the expropriating party for indemnity for damages 
suffered, where there is no question of possession in 
issue.4 *

So long as there is no express provision of the law 
which takes away the rights of tenants in the course 
of expropriation, Article 407 of the Civil Code must be 
given its full effect.6 As said by Horion C. J. in Rourfioin 
ï'. Montreal Northern Colonization Ry.*: "Article 1660 
of the Civil Code provides that, when a property under 
lease is taken for public purposes the lease is dissolved 
and the tenant has no claim for damages against the 
landlord. It is impossible to suppose that the law
makers, after depriving the tenant of any recourse

1 Art. 2128 C. Code.
Ur Morgan Ry. Co. 32 La. Ann. 371. (Arts. 2O97, 2733 of the 

Louisiana Code are identical with our Arts. 1660, 1663); Dalloz 51-3-7; 
Dalloz 50-3-5.

Corjmalion of Verdun r. Grand Trunk Routing Club, (J. R. 7
y. ■ 185 (1898).

« Ibid.
4 Corporation of Verdun r. Grand Trunk Rooting Club, Q. R 7 

y. B. 185 (1898); Rourgoin r. Montreal Northern Colonization Ry , 
y. B. 1875, 19 L. C. J. 57; Dupras r. Corporation of llochcloga, S C.
1881, 12 R. L. 35-

• Supra.
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against the landlord in such ease, should also deprive 
him of his remedy against the parties acquiring the 
property for such public purposes, tor no one can In 
compelled to give up his property except for public 
purposes, and in consideration of a just indemnity 
previously paid." (Civil Code 407). The above was a 
railway case, but the same reasoning applies to expro
priation by a municipality. 1

Such recourse may be exercised by a common law 
action independently of the expropriation proceedings 
the common law remedy always existing unless specially 
excluded.2 * It is true that the Privy Council in Mayor 
of Montreal v. Drummond 1 decided that where there is 
a statute which requires that the compensation payable 
to any party, by reason of any act of the Council for 
which they are bound to make compensation, shall be 
ascertained in the manner prescribed by the statute, 
this excludes by necessary implication actions of in 
demnity for damage in respect of such acts. But this 
decision has never been adhered to in this Province, 
Judge Ramsay in Morrison v. Mayor of Montreal4 * 
giving sound reasons for not doing so. A statute of this 
kind merely provides a mode of procedure, ami if the 
corporation desires to have the compensation estimated 
by commissioners, it must move the Court to appoint 
them. If it fails to do so, it acquiesces in the ordinary 
procedure, and is foreclosed from raising the question 
afterwards.6

A tenant whose lease has terminated by expiration of 
the term stated in the lease, and who, notwithstanding 
notice of expropriation one year before the expropriation

1 Corporation of Verdun v. Grand Trunk Hooting Club, siipra.
2 Corporation of Verdun v. Grand Trunk Hooting Club, supra, over

ruling on this .point the opinion expressed by Pagnuelo J., in the case 
of Hughes v. Corporation of Verdun, Q. R. 12 S. C. 95.

» 22 L. C. J 1.
4 4 L. N. 25.
6 Grenier v. City of Montreal, Q. B. 1880, 3 L. N. 51.
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took place, continued to occupy the premises from day 
to day with the permission of the landlord, who in view 
of tlie proposed expropriation had refused to continue 
the lease, has unlv a piivariot!- <>v< upatiuii which can 
lie put an end to .il aux day, consequently, he cannot 
lie considered as an occupant under Article 1608 Civil 
Code and cannot exact an indemnity for interruption 
of his lease. He could only obtain damages for loss of 
profits from the sanction of the expropriation up to tin- 
date of the termination of tin lease; he cannot claim 
the expenses of moving, the cost of transfer of a hotel 
license, and damages to furniture, etc., caused by moving. 
These losses were not occasioned by the expropriation, 
but were occasioned bv the expiration of his precarious 
occupation.1

The right of expropriation in this Province is invari 
ably regulated by statute, whether in favor of the Gov 
ernment, a municipality, town corporation, city or 
town having a special charter, or corporation. In this 
Province the right of tenants to indemnity, in the case 
of expropriation, is generally recognized, even though 
the statutes make no mention thereof. The words 
“owner or proprietor," as used in an expropriation Act. 
have no definite meaning. They may refer to owners 
having either the whole or partial interests. Such words 
include tenants for terms of years.2 Under the Rail 
way Acts it has been held that the words “parties, 
interested in lands which may suffer damage" include

1 Cite de Montreal r. I’oulin, g R. 2<> S. C 367 See also in saint 
scum in expropriation under Railway Act (Di !*>*»<» A tenant at will 
is not a "person interested" in the land within the meaning of sec. 
155 of the Railway Act, R S. C. it**». c. 37. end is therefore not en 
titled to com|Kiisation. ('an Vac. Hy. Co r llroivn Milling A' Elevator 
Co., 18 O. L. K 85; affirmed in Supreme Ct., 42 Can. S. C. R. Goo

* Lord Denman C. J., in Linter 1 Lobley, 7 A. & K 124; Hojikin* r. 
Prw. Inn. Co., 18 IT. C. C. P. 74; McDougall r. McMillan, 25 V. C. 
C. P.. at p. 97; 57 N. H. no; 3G N. J. L. 184; 4 N. Y. G6; 26 Pa. 238 
Armand Expr. p. 36; 2 Christophe Trar pub. n. 380; Dufour, n. 
12. 2G2 and 263, Dejieyronny et Delemarre, Expr. n. 512; Daffrey 
Expr., pp. 134 138-139-142.
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those* interested as tenants. 1 * * * * 6 7 Consequently, under the 
Railway Act, a tenant can enjoin a company from pro 
feeding with its expropriation unless 11 tin for ualilit s 
required by those Ai ts ha\ - eii fulfilled.

Where tin tenant has tin option of purchasing th 
premises leased by him, In will in . : kprix s 1 • ; lb
indemnity as a tenant because In has paid part of tin 
purchase price and spent a • i, - arable sum of ni »iu 
on the property.

A - haugc of livel of th trui ' the mini v.pal author 
ities constitutes a partial i pr-pria' iui, .m l give , ill 
tenant a right to demand iimimitiou of rent or th 
résiliation of the lease, and a! - demand again-1 the 
City Corporation for mug - 1

< Uir Art. i 1> of the Civil Code, which pfocid a that
pr \ ate writings have in» dale at;, inst third parties but 

from the time of their registration, etc., goes further 
than the corresponding artiih of ihv Code Napoleon, 
ill providing that tile date may uexuthvle be estaidished 
against third persons by legal proof. ' A1 -, », w hereas in 
France occupant*) l x sufferance of the owner is not 
considered as a lease, under our law it is given till the 
effects of a valid lease, md, in the ease of a hou -, i 
estimated to last one year, terminating on the ist May. 
Such a lease cannot be terminated without three months’ 
notice, and if the tenant were expropriated before the

1 liourgoin Montrml I'alanejitiau (J. It. 1875, 19 I.
C. J 57.

5 //»
In a railway expropriation, a tenant i- entitled to compensation 

different from that of tin proprietor, and to haxe this eompensntion 
aseertained by a different board of arbitrator-.. < 'anailian Xorthern
Ontario It y. ('a. r. Tin banni J V. McAnully lirait;/ ('tan fumy, 15
One IV R. 168

('Hr dr Montreal r Math ira, C. R. 1895, (J R. 7 S. C. 5txi.
Mot: r. lloliweU, V. R. 187s. 1 (J. I. R 65; Arts. 1616, 1660 

C Code
6 Art. 1328. See Sirey 38-2-106;
r' Eastern Towmhi/w Haul; r. Hi shaft, (v>. It. 1S89, M. I,. It 5 (J. It

1889.

7 Art. 1608 C. Code.
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ist May, lie would clearly have a claim for damages. 1 
Respecting such occupancy, pr<x>f by testimony can l>c 
made.2 * But in France, and in Belgium where the law 
is identical with that of the former country, the question, 
although once controverted, is now outside the range of 
dispute, and it is held that the common law is not appli
cable to the c'ase, and that it is suAcient that the lease 
he not fraudulent.1

to. Ri;soi.t tivi: Condition.

The various causes giving rise to rescission of the 
lease have already been stated. It has also been stated 
in what cases a landlord must be put in default before 
the tenant demands dissolution of the lease for breach 
of obligation by the former.4 *

A resolutive condition, when accomplished, effects 
of right the dissolution of the contract.6 Thus, where a 
tenant rents a house for a year, and the lease gives him 
the right to continue it for a further term of five years 
upon his giving the landlord six months’ previous notice, 
if he fails to give this notice, the landlord’s promise to 
continue the lease is absolutely terminated.6

The effect to Ik* given to a resolutive condition has, 
from the earliest days, been a subject of much controversy.

1 Cite de Montreal r. Poulin, y. R. 26, 8. C. 367.
2 Art. 1233.
* Baudry Lacantincrie I . 11. 1354; C.uillouard I , 11. 402 Hue 

X., n. 296; Cass. Dallo/. 01-1 143; Pandectes Belges, vol. 41 Ex
propriation d'utilité jnMiqm {indemnités), No. 1003 et eeq. Dalloz 
1861-1-145 extensive note; Sirey 5.W-637; PaUais 55-2-620; Sirey 
58 2-111, Paillard- Devilleneuvc (fat. des T rib. 19 mai 1854 ; Caban tous, 
article in PaUais 54-2-1 ; Clamargeran Her. Prat. t. 1 p 80; DafTry 
Kxpr. p. 358; de Peyronny et Delamarre Kxpr. n. 525; Sabatier Kxpr. 
P- 335 As the intention to expropriate is always made public before
hand, the tenant can secure himself by at once registering his lease. 
(See Dalloz 1861-1-145 note at p. 146, citing a decree of the Court of 
Lyon 7 Aug 1855)

« Ante, Ch. II.
1 Art. 1088 C. C.; Art. 1138 C. C.
« Joseph v. Chouillou, y. R. 5 Q. B. 259, 261 (1895). The notice 

must give a clear six months. See Carter r. I'rquhurt, y. R. 15 K. B. 
509.
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The rule in relation to this matter is that parties to 
contracts have a right to insert in such contracts ill 
clauses or conditions which arc not contra bottom ,.i >> , 
or against law. 1 It becomes, therefore, a matter of 
interpretation to discover whether a resolutive condition 
in a deed is, upon the happening of the condition, to 
have the effect of restating the deed wit lout any #*//>• 
en demeure or action to resiliate, or whether, upon tin 
happening Af the condition, the deed is not ri siliated 
ipso facto, but the defaulting party must be previously 
put en demeure, or an action taken to resiliate.

It is to be noted that our Code d<x*s not reproduce 
Art. 1184 Code Napoleon which requires in the case of 
synallagmatic contracts that resolution of the contract 
must be pronounced by the Court.

But even in France it is held that where a lease ex 
pressly stipulates that upon the happening of a certain 
condition the least* shall ipso facto terminate, it i< not 
necessary to have recourse to the Courts to have tin 
lease resiliated. *

In (Quebec the Courts seem to have followed substan 
tially the French doctrine and jurisprudence in thi
matter.

The leading case here is the Supreme Court decision 
in Grange v. McLennan.3 In this case T. G. by promise 
of sale agreed to sell a farm to I). M., then a minor, the 
price of which was to Ik* paid by instalments. I). M. 
was to have immediate possession, and to ratify the deed 
on coming of age, and to lx* entitled to a deed of sale if 
the instalments were paid as they became due, but if 
on the contrary D. M. failed or neglected to make such 
payments when they became due he was to forfeit all 
rights he had to obtain a deed of sale of said farm, and 
to forfeit all moneys paid, which were to be considered

1 See per Duval J. in Richardh v. Fabrique de Noire Dame de Quelnr,
5 L. C. R. 3.

1 Baudry-Lacantinerie, I. n. 1381 ; Guillouard, I. n. 440.
• Oh I C R 1•§ iMj
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as rent, tin* * parties to be regarded as landlord and tenant 
and the promise of sale to Ik* considered null and void. 
AtUr I). M. became of age he left the country without 
ratifying the promise of sale ; he paid none of the instal
ments which became due and T. G. regained possession 
of Uie farm. It was held by the Supreme Court (Tasche
reau and Strong J.J. dissenting), reversing the judgment 
of tin Court below 1 that the condition precedent on 
which the promise of sale was made not having been 
complu <1 with within the time specified in the contract, 
the contract and the law placed the plaintiff en demeure 
and there was no necessity for any demand, the necessity 
for a demand being inconsistent with the terms of the 
contract, which immediately on the failure of the per
formance of the condition ipso facto changed the relation 
of the parties from vendor a ltd vendee to landlord and 
tenant.

As early as 1854 it was decided in Richard .. Fabrique 
d he Dame di ()ucbt\,' that a covenant in the lease 
oi a pew in a church by which covenant it was agreed 
that .11 default of payment of the rent to accrue at the 
period fixed by tile lease such lease would immediately 
hceotm null and void and of no effect, and that it would 
be lawful for the lessors forthwith to take possession of 
the p< w leased and to proceed to re-let tin same, without 
being l ound to give any notice thereof to the lessee, is 
not a < venant which w ill be regarded as a comminatory 
clause, but is a covenant the execution of which will be 
enforced.

If the lease merely says that it shall Ik* dissolved for 
default in carrying out of its conditions, it is a matter 
for the appreciation of the Court to declare whether 
ground for résiliation exists or not.3 Thus, where the

1 h I. N. 138. 28 L. C. J. <*).
* U B 5 L C. K 3- Cited by Fournier J. in (irangr v. McLennan,

Hi mut v. (iohlu'atiT, Q. R. 33, S. C. 240, 24 2 (S. C. 1908) ; Naudry- 
Laeantineric 1 . n 1380, 1381. 1382; Guillouard I., n. 440; Hue. X.. 
n 338. See per Fournier J. in drange v. Mclennan, 9 Can. S. C. R. 
at 1». 398. citing Laurent n. 130.
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tenant lias disregarded the prohibition to sublet, the 
Court will refuse a d< man I for résiliation l.\ tin land 
lord if the sub lease lias terminated lxlore the landlord 
made his demand for résiliation. 1 * 3 Also, where it is cove
nanted in a lease that if the rental is not paid in the
month of August of each war, the hast hall heroine
void : this doe.-, not relit ve the landlor 1 from tin ueressitv 
of demanding the said rental so as to put the tenant in 
default. As such a stipulation implies a doubt as to 
whether the tenant ought to have paid his rent on or 
before July .vst. or during the month of August, the
tenant i entitled to the benefit of the doubt. More
over, it did not appear to have bien the intention of the 
parties that said covenant as to payment of rent was 
a pi >;«• tie declinin' . 1 And further, defendant had de
posited in Court the amount then due. For these rea
sons, the defendant’s plea was maintained.4 Unless 
the lease declares to the contrary the tenant may pay 
the rent with interest and costs of suit and thereby avoid 
the rescission at any time before the rendering of the 
judgment.

It is otherwise where the lease stipulates that it shall 
be dissolved as of right (de plein droit) upon default of 
the tenant to fulfil the conditions or a condition thereof.B 
In such a case the lease terminates ipso facto upon the 
non-fulfilment of the condition or conditions; even where 
the tenant has performed the obligation or obligations

1 BrunH v. (loldwater, xupra.
1 (ioudrvault v. Fournier, y. R 49 S. C. 450 (S. C. 1916).
3 Ibid.
4 lbi<t.
6 See Art. 1625 C. Code.
* Brunet v. (ioldicahr, y R. 33 S. C. at p. 242 (S. C. 19*»Hj; Uaudry- 

Lacantinerie !.. 11. 1381; Cass. Sirey 60-1-705; (iuillouard I., n. 440; 
Aubry et Rau IV., p. 496, see. 369, note 70. Cass. Sirey, 60-1-705; 
Liege, 1er août, 1810, Sirey, chr.; Sirey, 61 2-144; Sirey, 64-2-263; 
Sirey, 74-2-197; Sirey, 79-2-325. (Irony* r. McLennan, 9 Can. S. C R. 
385, 398. Sec, however, Laurent XXV., n. 369.
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before the résolutive condition has been invoked by the 
landlord.1

But it is generally admitted in France that, notwith
standing a clause in the lease entailing résiliation as of 
right in the event of non-fulfilment of the obligations of 
the lease, the Court will not give judgment to that 
effect where it is a question of non-payment of rent 
and the tenant claims a right of action in warranty 
against the landlord as his reason for not paying.2

It has lx*en held the tenant need not lx- put in default 
by the landlord before the latter takes proceedings to 
résiliât» the lease.3 But there are decisions to the con
trary. 4 *

In no case can the landlord himself expel the tenant 
for cause, or put his effects on the sidewalk; he must 
have recourse to the officers of the law.6 No such stipula 
tion in a lease can deprive a tenant of his recourse to the 
Courts for the decision of his rights.6

A clause stipulating dissolution de plein droit for viola 
tion of a condition of the lease by the tenant is not com 
minatory, but must be strictly observed.7

1 Raudry-Lacantinerie I., n. 1381; Cass. Sirey, 92-1-229.
‘ Raudry-Lacantinerie I., n. 1382, Guillouard I., n. 442; Aubry 

et Raw IV., p ^96 1 Ca ire) 79-1-412; Ifallu/,
83-1-415. See Article 1625 C. Code supra.

’ Raudry-Lacantinerie I., n. 1383; Cass. Sirey, 53-1-361; Dalloz, 
Rep. vo. Louage, n. 553; Sirey 48-2-190; 57-2-209; 65-2-199; Demo 
lomlx*, XXIV., n. 544; Laurent, XXV., 11 758. Guillouard I., n. 430; 
Crange r. Mclennan, 9 Can. S. C. R. 385, 398.

4 (JoudreauÜ r Fournier, Q. R 49 S. C. 450 (S. C. 1916) supra: 
Trib. Civ. Rruxelles, 19 March, 1883, Journ. frib. belg. 84-438; Masse 
et Verge, IV., paragraph 704, note 6; Troplong II., n. 316; Hue. X., n. 
Iif

1 Raudry-Lacantinerie I., n. 1383 bis, and n. 1397.
6 Anchor Marine Insurance Co. r. Allen, Q. R. 1886, 13 (J. L. R 4; 

Scott v. Avery, 5 H. L. Cas. 811.
7 Richard 1. Fabrique de Notre Dame de Quebec, {J. R. 1854, 5 L. 

C. R. 3; and G'range r. McLennan, Supreme Ct. 1882, 9 Can. S. C. R. 
at p 399
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ii. Indemnity du* the I.andtom» where the Lease 
is Resiuated for I'vvi.t of iiie Tenant.

Ill case of ejectment or rescission of the lease for the 
fault of the tenant, he is obliged to pay the rent up to 
the time of vacating the premises, and also damages, 
as well for loss of rent afterwards, during the time neces
sary for re letting, as for any other loss resulting from 
the wrongful act of the tenant. 1 * *

Article 1637 Civil Code contains an adaptation to 
the subject-matter of lease of the principles of Article 
10(15, relating to obligations Article 10O5 states that 
every obligation renders the debtor liable in damages 
in case of a breach of it on his part.

Although Article 1637 Civil Code, relating to dam 
ages in case of the résiliation of the lease for the fault of 
the tenant, contains a modification of the general rule 
that a person who fails in the execution of his obligation 
is liable for all the damages resulting from the inexecu 
lion,8 it has been held, nevertheless, that this Article 
should be interpreted according to the circumstances 
of each case. Thus the damages for loss of rent after 
the tenant vacates the premises, which damages art- 
based on the time necessary for re-letting, will be deemed 
to vary according to r, for instance, the property
in question may consist in a dwelling house renting at 
a moderate rental, or in business or manufacturing 
premises renting for a large rental.4 * Again, the Court 
will grant less damages where the lease is cancelled in 
winter instead of in autumn or winter Where a tenant

1 Art. 1637 C. Cock-.
See per Bruncau J. in (iuardmn Assimtua Co. r Humphrey, 

U- K. 33, S. C. at p. 395 (C. K 1908).
;| Art. 1073 C. Code, Per Beaudiu J. in Mcdauran r. Unite, y R. 

46 S. C. 513 (1914)-
4 Per Beaudin J , in M(i Ionian r. Unite, mi pro
4 Ibid

80
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rents lure at a rental of S275 a month and abandons 
tliv store in the month of May, which is after the usual 
renting season, the Court will consider that the landlord 
will be unlikely to find a new tenant for the premises 
before the 1st May of the following year, and will allow 
him tv.elve months’ rent by way of damages, subject to 
his accounting to the defendant for such sums as he 
(the landlord' may receive during that period for the 
rent received from a new tenant should lie succeed in 
re letting during that period ntcli sums to go in reduc
tion of judgment, if it remains unpaid, or to be reimbursed 
to defendant jf judgme nt paid. 1

In (,'uardidM Ass it ran e Co. Humphrey,* a four-year 
lease from May isl had still five months to run when 
defendant was evicted for non-payment of rent the 
rental being $6<>5 a year. The time considered necessary 
for ix letting was estimated at three months, and judg
ment was rendered for three months' rent at the rate 
stipulated in the lease, subject to the landlord accounting 
to the tenant, defendant, for any moneys received in 
cast of r< letting during that period.

In Joseph Pen fold1 the landlord, plaintiff, leased
premises to the defendants for a term of six years at the 
rate of Si,000 for the first year, with progressive increase 
for the succeeding years. During the first year the 
landlord brought an action to resiliate the lease, on the 
ground of non-payment of rent, and prayed judgment 
for the rent and taxes due, and for a further sum of 
$1,350, representing the rent and taxes for the second 
year, as damages for résiliation. The defendant con
fessed judgment for the rent due and to become due 
up to the end of the first year, being for three months'

1 Mvdnumu v. Boite, Q. R. 4(1 S. C. at p. 514 (S. C. 1914); and see 
(iuardian Insurance Co. v. Humphrey, Q. R. 33 S. C. 393. 394. 395 
(C K i9<*)

3 Q. R. 10 S. C. 152 (S. C. 1896).
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rt ill for tlu* usual period <1 rc lilting, viz., ist l*V!>ruary 
to ist May. Tin- iltUlulant in tin* mvantiim made an 
abandonment « the estate *o hi- creditors. There were 
upon tlie leased pmnisi ' mow !, ill vets greatly ex
cel ding in x alue the rental dm and to become due dm 
ing th < uuiiig year. The Court held the confi ai >n of 
judgment -iilln icnt, in view of the particular cirettin
stalle; s ol tlu case, md i cm-i ving to plaint ill all rights 
privileged an 1 otltn ain>t tin insolvent estate of de
fendant for rent net vet du under the authentic deed 
of lea e. The Court ‘-aid ‘ Vnder these circuinstances, 
while plaintiff lias a right to demand the résiliation of 
the lease, any ! ->s of rent for the eoniing war is a loss 
whivii he vohmtirih incurs, md which he might avoid 
1 y mei - l\ allow : ; said l-.-ase to continue during the said
yea* and till in consequence, in making and pusisting 
in his demand for n -illation and the entire rental for the 
coming year, he seeks to have, in efleet, both the enjoy
ment of tile prcniis. , and the 1 ntal thereof from de
fend nts." And further,‘ Considering that tlu intention 
ol the law. m allowing the lessor to claim damages for 
the résiliation of the hase re■ailting from the lessee’s 
fault, 1 to enable the former to recoup himself tor loss 
necessarily sustained where, in the enforcement of his 
rights, h. finds it nice^arv to demand the résiliation 
of the h v.v, but not to enable him, where lie is amply 
si cured and protected against any loss, were the lease 
not rcsilialcd, to create a loss by his own act in demanding 
the résiliation, and compel the 1< set*, who by reason of 
such résiliation, is deprived of the enjoyment of the 
premises, to make good to him the loss which by his 
own act he has brought about.”

In ordinary cases an indemnity equal to three months' 
rent is considered sufficient.1

1 Untmnt v. Moiithiimitl, Q. R u S V 54. .ss S C 1907); Joseph 
v. I‘< njnl I, (J. R. a. S. C 152 IS. C. 1K96), (luardiim / usurance < 'o. 
r Humphrey, y R 33 S V 39V 3«M. 395 (C. R Trudeau r.
Kessler, Q. R. 36 S. C at |>. 1 (S. C 1909 . hinay v. Kandstein, 12

IS
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Where the plaintiff, in an action accompanied by an 
attachment in recaption for rent, concludes for payment 
of damages for loss of rent which lie may suffer in finding 
a new tenant, the present tenant having left the premises, 
without owing any rent, but does not conclude for résilia
tion of the lease, the Court will not grant such damages, 
the attachment for rent not having been maintained.1 2

In lu nier v. Honcnjant,s the number of months (five) 
allowed bv way of damages was stated to be greater 
than that usually allowed, but the judgment was only 
rendered after the total period of the lease had expired, 
and after it became a matter of proof that the plaintiff 
had not leased the premises and that lie had actually 
suffered the whole of the damages which the judgment 
gave.

Where the lease of a barber shop was resiliated for 
non-payment of rent, five months’ rent (April, May, 
June, July and August) was allowed by way of indem
nity or damages, and S25 as representing the damages 
suffered by the diminution in the good will of the barber 
shop.3

Where a tenant abandons the leased premises and the 
landlord re-lets them to a new tenant, there is an implied 
résiliation of the lease, but as the résiliation is due to 
the fault of the tenant, the latter will be ordered to pay 
the landlord the difference between the old and the new 
rent.4

June, 1896; Pagnuvlu J , 2 Rev. de Jur. 421. See Theard r. Trudeau, 
six months, 12 Que P R. 92

A landlord who asks for résiliation of a lease for non-payment of 
rent may make allegations outside of the proof, in view of the rent 
to accrue and damages, and he is not obliged to limit his demand to 
three months’ rent to become due. Mélanger r. Dubois, 3 Que. P. R. 
AP

1 Amid r Boni», Q. R. 23 S. C. 42 (8. C. 1902).
2 Q. R. 48 S. C. at p. 366 (C. R. 1915b
3 Darieenl v. Monthriand, Q R 31 S. C. 54, 38, 59 (S. C. 1907).
1 Jodoin r. Demers, Q R 24 S C. 189 (S. C. 1903). See Beaudry 

r. Boucherie, C. R 1883, 30 L. C J 329, Land it Loan Co. v. Long, 
S. C. 1890, 20 R. I«. 135.
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i2. Kvictiox of tiii: Landloed.

The landlord's right to tin property leased may be
come extingnislivd by the superior title of a third party; 
non payment of the purchase prive, where the deed 
contains a resolutive condition ; nullity of the deed of 
purchase for error, fraud, violence or incapacity of the 
vendor; exercise of the right of redemption by the vendor. 
In the lust of these cases the Code expressly declares 
that the lease is thereby terminated, and the tenant has 
his recourse for damages upon the buyer only. 1 This is 
contrary to the rule adopted by the Code Napoleon, 
Art. but the Commissioners thought that in the
case put in our article it would be easy for an intending 
tenant to ascertain the nature and extent of the title of 
the ostensible owner of the property, and if he failed to 
do so, there was no sufficient reason why he should be 
relieved against his negligence at the expense of the 
vendor.2 This is evidently the clue that should be 
followed, as far as it is applicable, in regard to the other 
cases, that is to say, it was clearly the intention of the 
codifiers to place upon the tenant the burden of discover 
ing the nature of his landlord's title where it is possible, 
rather than that he should presume it from the latter's 
apparent ownership. Applying this rule to the some
what analogous case where the landlord loses his title 
for non payment of the purchase price, an event which 
can only happen under our law where the deed of sale 
contains a stipulation to that effect,3 it would be the 
duty of the tenant to ascertain, after an inspection of 
his landlord's title, whether such a condition existed 
and the purchase price had been paid. If such a condi
tion did exist and the purchase price had not been paid, 
the prospective tenant would take the lease subject to 
a risk well known to him.

1 Art. 1665 C. Code; and see Art. 1547 C. Code.
■ Cod. Rep., vol. 2, p. 28.
' Art. 1536 C. Code.



Landlord and Tkxaxt292

Tlure is not much difficulty in tin way of determining 
the effect, upon a lease, of eviction of tile landlord by a 
party proving a superior title, and where the landlord 
having the apparent ownership leases the property in 
good faith.

Some of the French authors in that ease presume 
the apparent owner to l e the mandatory of tin actual 
owner, and as having tin power to administrate the 
proper!v and therefore to pass a lease thereof for a period 
not exceeding nine years.1 2 3 But many hold a contrary 
view, and it is to be remarked that the principal argu
ment used 1>\ those who adopt the former view is, that 
the Cod. Napoleon expressly so provides in Art. i(>73. 
viz.: that a vendor with a condition of repurchase 
must maintain an existing lease when entering into pos
session of the property in exervise of the condition. 
This is regarded as the application to a particular article 
of a general principle of law. As ahead) stated, our 
law is diametrically the opposite,4 * and in view of this, 
tin argument of those authorities who hold that a lease 
by a person ill possession, without title, need not be 
maintained by the proprietor who has the title, is irre
sistibly adaptable to our Taw.

With the principal lease, naturally falls the sub lease.6

1 i Guillouarrl 448; 2 Demulomln. Contrat*, 137 ; 1 Troplong. Louage, 
98; Mareadé, Art. 1713 IV.

2 25 Laurent 381.
3 1 Troplong, Loiuuji , at p. 213; 6 Tout lier 57 6; 1 Duvergier, Lo\iay<, 

83; 1 (luillouard 11. 50; B.mdry-1. u-aiitinwie ! .. 11. 83; Aubry et
Ran, IV. p. 497, see. 369; Contra Laurent XXIX-., 11. 358. XXX'., 
No. 4#.. el 383; Hue X , 11. 172, et 286; Sirey 65-2-42

* Supra p. 291; Art. 1665 C. Code.
6 Sec supra p. 221; 25 Laurent 386.
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1. Rights of Landlord p\di;k tin: Civil Coni:.
Right to rescind lease Right to r<. « * < r possession Right 

to recover damages Right to join demand for rent,
with or without attachment.

The landlord has a right of action in the ordinary 
course of law, or by summary proceeding, as prescribed 
in the Code of Civil Procedure:

1. To rescind the lease: First, When the tenant fails 
to furnish the premises leased, if a house, with sufficient
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furniturv or moveable effects, and if a farm, with suffi- 
civnt stock to secure the rent as required by law, unless 
other security be given; Secondly, When the tenant 
commits waste upon the premises leased; Thirdly, When 
the tenant uses the premises leased for illegal purposes, 
or contrary to the evident intent for which they are 
leased.

2. To recover possession of the premises leased in all 
cases where there is a cause for rescission, and where 
tin tenant continues in possession, against the will of 
the landlord, more than three days after the expiration 
of tin lease, or without paying the rent according to the 
stipulation of the lease, if there be one, or according to 
Article 1608, when there is no lease;

3. To recover damages for violation of the obligations 
arising from the lease or from the relation of landlord 
and tenant.

lie has also a right to join with any action for the 
purposes above specified, a demand for rent, with or 
without attachment, and attachment in recaption when
necessary.1

The remedies above enumerated are not limitative. 
Thus, where a tenant is using the premises in a manner 
contrary to the evident intent for which they are leased 
the landlord can restrain him by injunction, without de
manding résiliation of the lease.2 3

Where there has been a judgment resiliating the lease, 
and the defendant tenant remains on the premises for 
a long while, against the will of the landlord, by prolong
ing the litigation, the landlord can ultimately institute a

1 See Article 1624 Civil Code.
By Article 1152 C. P. the landlord may join with his action a demand 

for such rent as he is entitled to, with or without an attachment for 
rent, an attachment in recaption, an attachment before judgment 
in the hands of the tenant or of garnishees.

An action for rent and résiliation of lease, which is accompanied by 
a miKu -gayiTu , cannot be dismissed on an exception to the form based 
solely 011 alleged irregularities in connection with the seizure, lircu's- 
Ur v. Campbell, Q. R. 2 S. C. 48.

3 Audet v. Jolicoeur, Q. R. 22 K. B. 36, 41 (1912); 5 D. L. K. 68.
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second action In summary proceeding by virtue of 
Article 16*4 Civil Code, paragraph 2 to recover p< >s 
session of the premises, and can join to ueli action a 
demand for the value of the use and occupation thereof 
since tin first action, where it is alleged ill it the defendant 
remained on the premises more than three days alter tin 
expiration of the lease, and against the will of the plain 
tiff. 1 2

The defendant to an action for résiliation of a lease 
and for damages may properly plead that the premises 
leased have become uninhabitable l y reason of a lire 
which occurred before the institution of the action. -
Judgment rescinding lease.

The judgment rescinding tin- lease by reason of the 
non-payment of the rent is pronounced at once without 
any delay being granted by it for tin payment; never 
theless the tenant may pay the rent with interest and 
costs of suit and thereby avoid the rescission at any 
time before the rendering of the judgment.3

Where the lease contains a resolutive condition de 
plein droit, see ante p. 282.

Landlord's Privileged right or lien under the t ii il ( 'od«

The landlord has, for the payment of his rent and 
other obligations of the lease, a privileged right upon 
the moveable effects which are found upon the property 
leased.4 As to what that right includes see Articles 
1620, 1621, 1622 Civil Code, ante Chapter III, Privilege 
of the Landlord.

In the exercise of the privileged right the landlord 
may seize the things which are subject to it, upon the 
premises, or within eight days after they are taken awa\.

1 Wallet r. Italian, („). R <4 S C. 28 (C. R 1908). And see Me lira 11 
r. Illalrhfanl, (J lb 1800, M !.. R. 6 Q. B. 273, confirmed in Supreme 
Court, 20 Can. S. C. R. 269,

2 Laialrr r. Hammond, 8 Que. IV R. 408.
* Article 1625 Civil Code.
• Article 1619 Civil Code.



2ift) Landlord and Tenant

If the things consist of merchandise, they can be seized 
only while they continue to Ik* the property of the 
tenant.1 *

This privileged right or lien i- created by the Civil 
Code, and not by the Code of Procedure. The latter 
merely directs the manner in which the privileged right 
is put into effect.* This privileged right or lien extends 
under the Civil Code to the payment of rent not yet 
due.3 The Code of Procedure in dealing with attach
ment for rent (Article <>52), limits the seizure of the 
effects which arc subject to the privilege, to rent etc. 
“due in virtue of the lease" where the effects have not 
been removed. The word corresponding to “due" in 
the French version is “exigible." In the old Code of 
Procedure this was translated as "payable" but this 
was changed in compiling the present Code of Procedure 
to “due." This seems to have overlooked the fact that 
rent not yet due may, by reason of insolvency become 
due and exigible.4 If a tenant becomes insolvent the 
whole remaining price of the lease becomes due,5 6 and if 
he has not then made an abandonment of his property, 
it has been held that his landlord can attach and sell the 
tenant's effects which are subject to the privilege, for 
the whole future rent thus accrued due by reason of tin- 
insolvency, although the tenant may owe him nothing 
by virtue of the lease at the date of the attachment. *

Also, where a tenant or some other person is about to 
remove the effects which are subject to the landlord's 
page, the landlord can issue a conservatory attachment 
for rent to secure his privilege for rent to l>ecome clue.7

1 Article- 1623 Civjl Code.
- Per Pouliot J. in Pare v. Warwick Pauls Co., Q. R. 47 S. C. at 

p. G.s (S. C. 1914).
* Pare r. Warwick Pants Co., Q. R. 47 S. C. 60, and see ante p. 107.
4 Parc v. Warwick Pants Co., Q. K. 47 S C. 60; ante p. 235.
6 See ante p. 235.
6 Pare v. Warwick Pants Co., Q. R 47 S. C. Go.
7 See ante p. 107 et seq.
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2. Rimkdir* or TM K I.andloki» t'Mu-K nu: Com: or 
Rmocf.iuki:.

Landlord's Privileged right h< n under the < de « ■ I' 
eedttre Attachment ’or rent Attachment in >
( option.

Article 952 of the Code ul Pr<m edit re enacts that the 
( i\\ iv r or landlord ma\ cau»«. tin elTeets and fruits in 
or upon the house, premises or land leased, and subject 
to his privilege, to he seized for the relit, farm dues, or 
other sums due in virtue of the least . The effect of the 
word “due” in this article ha» cett explained supra p. 290. 
As to rent accruing due l.v it a 11 01 insolvency also 
the case where 110 rent is due hut the landlord's gage is 
thn atviicd i y imminent removal of the effects garnishing 
the leased premist . sec ante pp. 107, 235.

!i\ Article 953 of tile Code of Pr<h i dure the owner or 
landlord may likewise foil >w and sVi/v in recaption, 
t \ eu for amounts not yet due, the moveahle effects 
which were in the house or premises leased, when they 
have been removed without hi» consent ; hut he must do 
so within eight days after tluir removal. An attach
ment in recaption mu t hi served upon the new land 
lord, who must also I < summoned to show cause against 
it» execution.

The provisions contained in Article 935 as well as those 
contained in Article 909, respecting the service of the 
declaration, apph likewise to attachment for rent.

The landlord cannot oppose the seizure and sale of 
the moveahle property subject to his privilege; he can 
only exercise such privilege upon the proceeds of sale.1

The landlord may join with his action a demand for 
such rent as he is entitled to, with or without an attach 
ment for rent, an attachment in recaption, an attach
ment before judgment in the hands of the tenant or of 
garnishees.5

See further, infra “Summary Procedure."
Article 646 C. P.

3 Art 1152 C. 1*. paragraph 2.
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When an opposition for payment is filed containing 
an allegation of insolvency, and a demand for the calling 
in of the creditors, the monies received from the sale of 
tlu- goods under the landlord s privilege, must he returned 
into Court and the creditors called in, and the monies 
formally distributed. Such an opposition cannot be 
summarily dismissed on the ground that the monies 
levied are insufficient to cover the plaintiff’s privileged 
claims for rent and costs of suit.1

Landlord's remedy where quick' edition is sought.

Article 1089 of the Code of Procedure enacts that 
whenever any rent is due by a tenant and i> not paid 
when due the proprietor or landlord may notify the 
tenant in writing, to quit the premises leased within a 
delay which shall not be less than three clear days; and 
il he quits within the said delay the rent due is remitted 
him.

If the tenant refuses or neglects to comply with tlu 
said notice within the specified delay, the landlord may, 
by suit before a 00mjutent Court, have all the mow 
aides, garnishing the leased ]>rcmiscs, and which have 
not been removed within the specified delay, attached, 
and have them sold in the ordinary manner, without 
the said tenant having any right to avail himself of the 
exemption from seizure provided for under Articles 
59# and 599» paragraph 2.

The landlord need not avail himself of the 1 win-tit of 
this Article, and in that ease he retains all his rights and 
recourse as though this Article did not exist. 1

' Hull r. Mi FwUi <j K <7 s C 4jn <C R .900
Where tin effects furnishing tlu- le isvd premises have been attached 

l.»r rent by tlu landlord, and the attachment upheld, and the 
guardian has sold all the effects so attached, the landlord can, even in 
Review, petition the Court to order the guardian to pay the 
monies and commercial paper received by him into Court /. /»»«• 
1. Finnic, V R. 11 S C. 401 S C 18971.

2 See ante Ch. III. as to things exempt from seizure.
3 Art. 1089 C. P.
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In reckoning the above tlirci clear days, non jttri lit A 
days must be included, so if the third day lulls uj> • i .1 
legal holiday or Sunday, tin tenant cannot del hi 
departure until the day following.

The following notice meets all tin requirement' « : 
Article 1089, supra: “The hou t having keen rcuUd 
from the 1st July next, we 1 ike tin liberty of noth’ iiu 
you that we wish \ou to quit tin premises at that duti

3. Rights and Remedies of Tenant vnde* * the Vivm. 
Code and thi: Code of Procedure.

Right to compel landlord t<> make repairs and améliorât r 
Right to rescind the lease Right to recover damn .

The tenant has a right of action in the ordinarv course 
of law, or by summary proceeding as provided in tin 
Code of Civil Procedure :

1. To compel the landlord to make the repairs and 
ameliorations stipulated in the lease, or to which he V 
obliged by law; or to obtain autlioritx to make the nine 
at the expense of such landlord ; or, if the tenant so 
declare his option, to obtain the rescission of the lease 
in default of such repairs or ameliorations being math

2. To rescind the lease for failure on the part of tin 
landlord to perform any other of the obligations arising 
from the lease or devolving upon him by law;

3. To recover damages for violation of the obligations 
arising from the lease, or from the relation of landlord 
and tenant. *

1 Hm miry r. 11 an moan, <J. R -\1 S C. 232 'V. K 190 2 'Jin.
P. R 366; Art 8 C. I*.; see contra in same case upon an insert* it ion in 
law y. R. 19 S. C. 421, reversed upon the merits by the trial judge.

* Pontbriand Co. v. Chatcauvcrt, 11 Que. V. R 242.
1 See Article 1641 Civil Code.
The tenant who sues for résiliation of the lease can only avail himself 

of the same grounds which furnished the basis of his protest lo.pir 
mise en demeure of, the landlord. Fauteux r. Beauvais, ÇJ. R. 49 8. I
141 (C. K. 1913)-
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The remedies above enumerated are not limitative 
and therefore do not exclude other remedies which a 
tenant may have against his landlord. 1 Thus, it will 
be noted that Article 1641 Civil Code does not provide 
for the case where a tenant takes action against his land 
lord to compel him to secure to the plaintiff the peace
able and undisturbed enjoyment of the premises.2 But 
Article 1150 of the Code of Procedure provides that all 
actions arising from the relation of lessor and lessee (t e. 
landlord and tenant) are deemed to l>e summary matters 
and are tried as such according to the rules set forth in 
Articles 1151-1162 Code of Procedure.

And Article 1162 of the Code of Procedure provides 
that the provisions of the Chapter relating to summon 
matters (Chapter 55, secs. 1150-1162) must Ik- inter
preted so as not to take away the right of proceeding 
under the ordinary rules of procedure.

4. Summary Procedure.

II here the remedy by summary procedure lies.
Article 1150 read with paragraph 1 thereof states that 

actions arising from the relation of lessor and lessee are 
deemed to be summary matters and are tried as such 
according to the rules set forth in Chapter 55 of that 
Code. But Article 1162 C. P. says that the pro 
visions of Chapter 55 relating to summary procedure 
must I e interpreted so as not to take away the right of 
proceeding under the ordinary rules of procedure. It 
has also been shown (ante pp. 293, 299) that actions bv 
summary preceding under the Code of Procedure or in 
the ordinary course of law are optional under Articles

1 Set' I>"bt r. Jolicwur, y. R. a K. B. .16, 41 (1912); 5 D. L. R.

- Svv Attorney (ieneral r. Cote, S. C. 1877, 3 y. R. L. at p. 236.
I he power of the Court to hear actions under the Lessor and Lessee 

Act in vacation will include a s|>ecial demand to compel the landlord 
to secure to the tenant the peaceable enjoyment of the premises leased.'I hi'!.)
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1024, 1(141 Civil Code. Thvn h a still more summary 
proceeding where the landlord pr u is t- - a\ id hi nisei t' ot 
the remedy for quick eviction contained in Article 1 «is<> 
C. IV (ante p. 2<>8>.

It is only where tin rcl ■ ion « >i landlord and tenant 
exists that sum mar \ prove dings can he tak 1 under 
paragraph 1 of Article 1150. As to the relation ot land 
lord and tenant, <ee also <m' p. V>-

An action under ArtieU 1(124 Civil Code, to recover 
possession < f tilt prenii- lea cd, where th tenant 
continues in possession after the expiration of tin !» isc, 
may he brought l>\ tinnnar providings under Art id 
1150 Cock of 1‘rocedun . This not a posse sot \ iction, 
hut a question between landlord and tenant.1 It is 
similarly held where then has be- 11 a judgment 1 iliat 
ing the lease, and tin tenant, I ' prolonging the litigation, 
remains 011 the premises lor a long tine alter expiration 
of his lease, against the will of the landlord. In such a 
case the landlord can ultimately take an action of vject 
ment by itmiliarx procedure, joining then to a demand 
for value of use and occupation since the first action, 
•where In alleges, according to Article i(»:|, paragraph 2, 
that the defendant has lam in occupation more than 
three days after the expiration of the lease, and against 
the will of plaintiff.2

A tenant may bring an action under the summary 
procedure to < ‘ the landlord to deliver over the
property leased by him to the plaintiff.1

An action of ejectment by summary procedure may In- 
brought by a tenant against a sub-tenant.4

An action of ejectment will not lie under Article 11 so 
C. IV unless the defendant has occupied under a lease

» Mcliam r. Hlohhfonl, U It 1 M I. K. 6 U B. 273. con
firmed in Supreme Court, 20 Cun. S. C. K. 269.

* Wallace v. Honan, y. K. 34 S. C. 28.
3 Morgan v. Dultoin, C. R. 1888, 32 L. C. J. 204.
4 Jaeger v. Sauve, S. C. 1878, 1 !.. N. 139

2
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from, or bv sufferance of, the plaintiff. By the term 
"sufferance” in Article iffoS Civil Code, permission 
either express or implied is meant. Keen at common 
law, where a person holds property for himself adversely 
to another, who claims to be the owner, a principal 
action will not lie against the holder for the value of the 
use and occupation, which can only be recovered sub
sidiarily in an action to recover the property itself.1

Where a deed contains an option to purchase it is 
ometimcs difficult to ascertain whether it contains 

nb initio a conditional promise of sale, or whether the 
relation of landlord and tenant does bona fide exist 
until the tenant has exercised his option to purchase 
the property. This question has been considered (ante 
p. ill. If the full relation of landlord and tenant 
exists, so that the landlord can sue in ejectment for non
performance of a condition of the lease, then the action 
could undoubtedly be by summary procedure.5 But if 
the deed contains all the elements of a conditional pro
mise of sale, although some of the incidents of a lease 
are present, then the summary procedure would not be 
applicable.3

Where the purchaser of a property recognizes an 
existing lease thereof, and he wishes to get possession 
at the period when the lease expires, according to his 
contention, his action should Ik* one of ejectment as

1 I'armt r. (Heel, S. C. 1883, 9 (j L. R. 135; confirmed in Review, 
<ist May, 1883, because occupation was not by sufferance; Dorati r 
Duggan, 2 L. C. I,. J 127. See School Commienonerë of SI. David v. 
Di larvnnet, C. Ct. 1878, 4 Q. L. R. 206, atdv p. 259 note.

- See (iratiyi v. McLennan, per Dorion C. J. (3 Dorion's Rep. 
242) whose dissenting opinion was confirmed by the Supreme Court, 
9 Can. S. C. R. 385.

Km ns v. Champagne, C. R. 1895 y. R. 7 S. C. 189.
In an action under the Lessor and Lessee’s Act, where a portion of 

the demand is for rent payable for a house, and another portion is for 
rent payable for moveables, the demand for rent is maintainable under 
the Act as an accessory. Yigcr r. BeUiveau, y. B. 1863, 7 L. C. J. 
199; and see Luxignan v. Mme, Q. B. 1888, M L. R 4 ÿ. B. at pp. 
269-270.
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between landlord and tenant if In ha not recognized 
tin- lease, his action should 1 > petitnrv.

Actions between parties to an emphyteutic lease are 
not subject to summary procedure.

red intis under summary procedure.
Article 1151 Code of Procedure dedans that the rules 

of ordinary procedure apply to summary matters wher
ever express provisions are not made in the chapter 1 vs) 
on summary procedure.

The class of action and tin jurisdiction of tin Court 
are determined by the value or the amount of the rent 
or the amount of the damages alleged. 1 * * *

The landlord may join with his action a demand for 
such rent as he is entitled to, with or without an attach
ment for rent, an attachment in recaption, or an attach
ment before judgment in the hands of the tenant or of 
garnishees.5

The delay upon summons is only one intermediate 
day where the place of service is within a distance of

1 lioudrvnu r. Dorai*, y. H. 1880, 10 K. 1. 458.
- Dr wilier r. (iigurre*, y. IV 1845, 1 R. dv !.. 48s.

Le pi ne v. Huit ling Society, y. R. 1876, 20 I. C. J 400.
4 Article 1152 C. P.
Plaintiff leased a property from defendant for an annual rental of 

$108, payable $9.00 a month, the lease being for five years, with opti >11 
to the tenant to terminate it any year by giving three month-.’ notici 
The plaintiff, in the month of August of the first year of the lease, 
demanded by action the résiliation of the lease, and succeeded with 
damages of $24.00 and costs. Ilcbl, in an action to revise the taxation 
of costs of such action that, under the circumstances, the lease being 
an annual one as towards the plaintiff, tenant, the class of action, so 
far as the defendant's costs were concerned, was as of an action f ir 
$81.00, being the rent for nine months since the date of instituting the 
action, viz , Aug. 1st. Chnrtraud v. Ouimet, (J R 17 S C. 164.

In an action for rescission of a lease, with a demand for damages, 
costs are due and should be adjudged according to the amount of 
damages awarded. Theoret 1 Trudeau, (J. R. 48 S C. 520 (C. R.

i Article 1152 C. P. See ante Ch. III. as to attachment for rent,
attachment in recaption, attachment by garnishment.

The concluding paragraph of Article 1624 C. Code says: "He
< the landlord) has also a right to join with any action for the purposes
above specified, a demand for rent, with or without attachment, and 
attachment in recaption when necessary."
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fiflvvn miles, with vu additional day for every fifty miles 
iti addition provide I alway that the delay need never 
exceed twenty «lavs, whatever the di t nice. 1 Delays 
continue to run upon Sundays and holiday'; but it a 
delà1 2 3 4 expires on a Sundae or a holiday, it D ot tight 
extended to the next >< Mowing juridical day. -

Notie. of motions urgin ', preliminary exceptions must 
he given t - the opposit. party within two days from 
tin return, saving the vas.. mentioned l>\ Articles 177, 
paragraph *>, 1 ; s and 1

The deft net must l e fîl 1 within two da\ ~ of the return 
of the action. Ncvertlieles , whenever preliminary ex
ceptions liaV' ! (en lil. 1, this delay runs from the time 
of judgment upon such exceptions, except where it is 
otherv. 1 ç provided in t1 first section of the ixtevnth 
chapter of the Code of Procedure. *

Am other pleading which may be ncce- it y to com
plete the issues must be filed on the judicial day follow
ing the filing of the pleading immediately preceding it.

The hearing upon an inscription in law can only be 
had upon the expiry of one day from its service upon 
the opposit. party. Nevertheless, iti cases not susvvpt 
il K of review «>r of appeal, the ease may he inscribed for 
proof and hearing, reserving tlu argument on the law 
issues until after the proof.11

As soon as issue is joined, or judgment lias been ren
dered 011 the inscription in law, if there is one, the case 
may be inscribed for proof and hearing.7

A notice of at least three days must be given to the 
opposite party of the day fixed for proof and hearing. '

1 Article- 1153 C. P.
2 Article* 9 C. P.
3 Article- 1154 C. 1*
4 Article* 1155 C. P.
3 Article 1156 C. P.
* Article- 1157 C. P.
7 Article- 1138 C P.
* Article 1159 C. P.
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Judgment may bv rendered either in term or out of 
term. It is executory light days after it is rendered. 
The delay for ejectment, however, in landlord and 
tenant cases is within the discretion of the Court, 1 2 three 
days being the usual allowance.

Where the lease contains a condition the breach of 
which shall rcsiliate the lease Je plein droit, see ante p. 282.

The delays respecting summons and pleadings also 
apply to all interventionoppositions or other incidental 
proceedings of the same nature.

Ihi wolds “sutnman procedure” must be written 
or printed at the head of each original and copy of the 
writ of summons issued under the provisions of the 
Chapter 1 ÿs >, relating to summary matters, which provi
sion ' in tv 1 I e interpreted so as nul to tab*, away the right 
ot proceeding under the ordinary rules of procédât

Louy, vacation.
Actions arising from tile relation of landlord and 

tenant may he heard during the long vacation, between 
June 30th and September 1st.1 This applii to pro 
ccedings following upon the execution of judgment" 
for instance, contestations of opposition in case - be 
tween landlord mid tenant ; such proceedings are in 
vidents in the ease. ' Win 1 a portion of the rent consists 
in the furnishing 01 supplies, th< obligation to furnish 
them forms part of the consideration for the lease, and 
an action based on enforcement thereof will be heard in

1 Article nfto C. I\
The judgment rescinding tin lease by reason of the non-payment 

<-l the ii in 1, pronounced a once without ;uiy delay In in- ;;imted 
In it for li i payment, itvvcrtla h tlu- leiiant may pay the rent with 
interim and co<ts of suit and thereby avoid the rescis ion at any time 
before the rendering of the judgment. Article 1625 C. Code.

2 Article 1161 C. 1’.
8 Article 11(12 C. I'.
1 Article 15 (1) C. I’.
6 Null v. McFadden, (J. R. 37 S. C. 40 C. R. 1907
« Ibid.
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the long vacation.1 As to when the relation of landlord 
and tenant exists, see ante pp. 36, 301, 302.

5. Injunctions.
The remedies enumerated in Article 1624 Civil Code 

are not limitative. Thus, where a tenant is using the 
premises in a manner contrary to the evident intent for 
which they are leased, the landlord can restrain him by 
injunction, without demanding résiliation of the lease.2

Where a proprietor leases his premises for a purpose 
which is likely to cause a nuisance of a particular char
acter, and such nuisance results, an injunction will lie 
against him as well as his tenant to restrain the nuisance. 
Kspecially is this the case where the proprietor partici
pates in the exploitation of the property leased, by 
receiving a royalty from its exploitation.8

6. Confession of Judgment.
If the defendant confesses judgment, and the plaintiff 

accepts such confession, the latter may inscribe the case 
forthwith for judgment, and the prothonotary draws 
up in conformity with such confession a judgment which 
is held to be the judgment of the Court.4 But in such 
case the defendant who has appeared by attorney, and 
confessed judgment, is entitled to notice of said inscrip
tion for judgment on such confession at least one clear 
day before that fixed for judgment.6 Where the de
fendant is sued for rent due and to become due, with 
attachment for rent and concluding for the résiliation 
of the lease, and he confesses judgment for the amount 
of rent due, the prothonotary cannot, upon such con
fession, maintain the attachment for rent, nor can he 
declare the lease to be resiliated.6

1 Imperial Ice Cream Co. r. Cunningham, 8 Que. P. R. 391.
1 Aiulet tv Jolicoear, Q. R 22 K. B. 36, 41 (1912); s D. L R 68.
3 iMchance v. <'auction, (J R 24 K B. 421 Appeal to Supreme 

Court of Canada quashed.
4 Art. 529 C P.
1 lioulria r. Rheai-me, Q. R 15 S. C. 20 (C. R 1898).
• Ibid
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7. Amendments.
An action demanding résiliation of the lease is of a 

different nature to one only demanding rent, and where a 
landlord merely demands the payment of a certain sum 
due for rent, he cannot amend his declaration with a 
view to demanding résiliation of the lease, for such an 
amendment would change the nature of his action. 1 2

8. JURISDICTION.

General provision Art. 1132 (ode of Procédât' Inter
pretation.

In actions arising from the relation of landlord and 
tenant, the class of action and the jurisdiction of the 
Court are determined l>v the value or the amount of 
the rent or the amount of the damages alleged.* The 
word “alleged” applies to the words “by the value or 
the amount of the rent, as well as to the word “damages," 
so that the sentence should read “by the value or the 
amount of the rent alleged or the amount of the damages 
also alleged or sued for." 3

The original source of Articles 1150 and 1152 Code of 
Procedure was 25 Victoria c. 12 (1862).4 The preamble 
to this Act shows that the object intended to be attained 
was the reducing of the costs in proceedings between 
landlord and tenant, and that the means adopted to 
reach that end was the creation of a sort of artificial 
jurisdiction (if it might so be called) with respect to the 
Courts wherein such proceedings were brought. The 
common law rule was set aside and replaced by a ficti
tious or artificial one, which the Legislature intended

1 Ixichance v. Deabiens, Q. R. 23 S. C. 524; Art. 522 C. P.
2 Arts. 1150, 1152 C. P.
3 Per Davidson J. in Marcotte v. Lapierre, y. R 37 S. C. at p. 

255 (C. R 1909), reversing S. C. Blotihford v. Mrliain, 20 Can. 
S. C. R. 269; Voisard v. Saunders, Q. B. 1877, 22 !.. C. J 43; Ijafran- 
chiae v. Cain, Q. R. 19 S. C. 185; Poire v. Lavigne, Q. R. 38 S. C 
I>er Tellier J., at p. 22.

4 Ibid at p. 256.
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should apply in all casts arising out of the relations 
Ik tween landlord and tenant. The jurisdiction of the 
Court, they said, was to he fixed and determined either 
by the amount of the rent actually claimed, or by the 
amount of the damages alleged, leaving aside and ignor
ing all other incidents which might interfere with that 
rule; and the law has not since l>een changed in this 
respect. 1

It an action in ejectment concludes neither for rent 
nor for damages, the jurisdiction must he determined 
by the total value of the lease, h ss vvliat has been paid 
thereon.2 *

It was held under Arts. H87, 888 and 890 of the former 
Code of Procedure, as amended, relating to summary 
procedure that these articles did not create a special 
Court for the hearing of cases between landlords and 
tenants, s(, that objections to summary procedure must 
be pleaded by exception to tin form.4 * 6

Circuit Court,
The Circuit Court has ultimate jurisdiction in land

lord and tenant cases, to the exclusion of the Superior 
Court, in all suits up to ><><>.<><), when such suits are taken 
at the "chef lieu" of a district, such as Montreal is. ' 
When the suit is not taken at the "chef lieu" of the 
district, the Circuit Court in such cases has original 
jurisdiction, to the exclusion of the Superior Court, but

1 I but at pp. -\sh-2.S7 • atul see per Tel lier J. ill /bun r. /.«in;//--, 
y R. vx S C ;it |>. 20 il no/ , for history of legislation regarding actions 
between landlord and tenant

2 /‘oire v. /joigne, y. R. 38 S C. per Cliarbonneau J. at p. 26
(C. R u)(x>) : Per Horion C. J . in \Hisard r. Saunders, (J. It. 1877, 
22 !.. C .1 at p 45,. If Had 1 l in in, S. C. 188(1; 15 R. I., .s.t7 i M- b R
4 S. C. 110; Tiniiinii r. Moineau, y. R. 2 S. C. 415 (S. C. 1802); 
MrPhrmm v. Gadbois, S. C. 18<>s. U R. 8 S. C. 428; Jilatchford v. 
Mrliain, 20 Can. S. C. R. at p. 276.

* Limgnan r. /{idle (1888), M. L. R. 4 y. R. 265, 268; Morgan r. 
Dubois, C. R. 1888, 32 I,. C. J. no. ( outra Hindu r. Donovan, C. R. 
1886, 13 y. L. R 225.

4 Ibid; (’adieux r. Portier, S. C. 1887, M. I,. R. 3 S. C. 453.
6 Art. 54 C. P.; Art. 55 C. P.
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subject to appeal, where the sum claimed or the value 
of the thing demanded amounts to or exceeds $100, 
but dix-s not exceed $200;1 and where rights in future 
may be bound, even though the amount claimed In- 
under Si00.2 *

Thus, applying the principles already stated, supra, 
the Superior Court lias no jurisdiction to try and deter
mine an action arising from tin relation of landlord and 
tenant in which the amount of damages claimed is under 
Si<m>, even though, in addition thereto, the conclusions 
are for the specific performance of work alleged in the 
declaration to cost S100.:| A11 action for re >11 of
the lease and «lamages, valued at Sss, is of tile exclusive 
jurisdiction of the Circuit Court.4 * An action by a 
tenant demanding that repairs be made, or in default 
the résiliation of the lease, and in anv event $12.50 as 
damages, is of the exclusive jurisdiction of the Circuit 
Court.6 The Circuit Court has exclusive jurisdiction 
in an action based on an annual lease at the rate of $780 
for the year, and which demands Sjo balance of rent due 
bv the tenant, and résiliation of the lease.0

Evoking action front t'ircuit Court to Superior ( ourt.
The Superior Court has original jurisdiction by means 

of evocation in all suits and actions instituted in the 
Circuit Court, relating inter alia to annual rents or other 
matters by which rights in future nay be affected.7

1 Art 55 C. P.
1 Ibid
-1 Marcotte v. La pierre, y. R. 37 S C. 251 (C. R 1909); and see 

lilatehfordv. McBain, 20 Can. S. C R 269, which held, under Articles 
887 and 888 of the old Code of Procedure (now Articles 1150, 1152 
C. P.) that, where in an action by tin- landlord to recover possession of 
premises, a demand of $40 is joined for their use and occupation since 
the expiration of the lease, the action must be brought in the Circuit 
Court, the amount claimed being under $hx>.

4 Yon e. Vallee, Q. R. 17 S. C. 446 (S. C 1900).
6 Lajranehise v. Caty, y. R. 19 S. C. 185 (C. R. 1901).
6 Stewart v. Jubb, y. R 47 S. C 366 (C R. 1913), and see Moi

neau r. Verret, Q. R. 20 S. C 399 (S. C. 1901).
; Art 49 C. P.

38
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Tin provision in Article 1 4 Procedure that
the amount of the rent or the damages determines the 
class of the action and the jurisdiction of the Court in 
actions between landlords and tenants, forms no obstacle 
to their evocation from the Circuit Court to the Superior 
Court in the cases provided for by Article 49 Code of 
Procedure. 1 2

Where the lease is of a saw mill and Hour mill, the rental 
being based on one-half the fruits or revenues, and there 
are still three years to run, and it appears from the 
action to resiliate the lease that the half of the said 
fruits and revenues which would accrue to the defendant 
for the remaining three years would amount to more 
than $100, the defendant may evoke the case to the 
Superior Court, because his future rights at stake are 
over $100.8 The landlord, suing in the Circuit Court 
for rent, cannot evoke the case to the Superior Court 
on the ground that the defendant pleads that the rental 
value of the premises is not as much as alleged in plain
tiff's declaration.3 4

In Poire v. Lavigne * there was a lease of premises for 
eighteen months, the total value of the lease being 
$2,000. The tenant undertcxik, 1st, to pay one-half of 
the cost of lighting the flat on which the leased premises 
were situated; 2nd, to keep the flat clean and pay for 
washing the floor, etc. ; 3rd, to furnish meals for the land
lord's employees; 4th, to keep a restaurant and quick - 
lunch counter open and ready for business daily from 
8 o'clock in the morning to 8 o’clock at night. Plaintiff 
sued in résiliation of the lease for default on the part 
of the tenant to carry out the obligations of the lease, 
and further demanded that the defendant be ordered to 
pay the sum of $43.86 made up as follows : $14.86 for
lighting charges, $13.50 for cleaning-up expenses and

1 Poire v. Intrigue, Q. R. 38 S. C. 19 (C. R. 1909)-
2 Morneau v. Yerrel, Q. R. 20 S. C. 399 (S. C. 1901).
3 Shearer r. Marks, Q. R. 22 S. C. 472 (S. C. 1902).
4 Q. R. 38 S. C. 19 (C. R. 1909)
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S15.50 for cost of employes' meals. The action was 
brought in the Circuit Court, and defendant moved to 
have the case evoked to the Superior Court on the 
grounds that future rights were involved to an amount 
exceeding Si00. and that the amount which was really 
in issue between the parties was far in excess of that 
amount. The Superior Court (Fortin J.) dismissed the 
demand for evocation, and the defendant inscribed in 
review. The Court of Review reversed the judgment of 
the Superior Court and allowed the evocation; but Mr. 
Justice Charbonneau, while assenting to the judgment 
rendered by the Court, thought lit to explain that he 
did so on sjx-cial grounds. In his xiew of the case there 
was, whether rightly or wrongly, a joinder of four differ
ent causes of action Vnder the fourth head, x ./.. the 
obligation of the tenant to keep the restaurant and 
quick lunch counter open every day during certain hours, 
which obligation the tenant had defaulted in, the plain 
tilT again concluded for the résiliation of the least , but 
without claiming any damages or indemnity therefor.
< )n this ground, taken alone, the defendant could demand 
evocation, for there were future rights at stake far ex
ceeding the jurisdiction of the Circuit Court. Further, 
evocation could not be refused as to the other heads 
already set out su pm, merely because the amount claimed 
was less than $100, for this would amount to giving the 
Circuit Court exclusive jurisdiction, although a larger 
amount than $100 was at stake. On the whole, the 
learned judge was of opinion that, notwithstanding the 
more or less justifiable joinder of causes which gave the 
Circuit Court jurisdiction, the case should be evoked to 
the Superior Court. Tellier J., rendering the judgment 
of the Court, held that Article 1152 Code of Procedure 
formed no obstacle to the evocation of actions from the 
Circuit Court to the Superior Court, and that, in view 
of the fact that future rights far in excess of S100 were 
at stake, evocation to the Superior Court should be 
allowed.
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Superior Court.
The Superior Court has original jurisdiction in all 

suits or actions which are not exclusively within the 
jurisdiction of the Circuit or of the Ü: chequer Court 
of Canada ; and in the district of uticl.ee it has exclusive 
original jurisdiction in cases of petition of right. 1 As to 
jurisdiction of Circuit Court see supra.

The Superior Court has original jurisdiction by means 
of evocation in all suits and actions instituted in the 
Circuit Court relating to, inter alia, annual rents or 
other matters by which rights in future may be effected.2 
As to such evocation see supra.

The Superior Court has jurisdiction to hear a case 
between landlord and tenant when it is alleged that the 
latter did not suflieicntlv furnish the premises leased 
and had taken away certain moveables subject to the 
landlord’s lien.3

District Magistrate's ( aurt.
When the amount of rent claimed or the amount of 

damages alleged docs not exceed S50, the Magistrate’s 
Court has jurisdiction in actions to annul or rescind a 
lease, or to recover damages resulting from the contra 
vent ion of any of the stipulations of the lease, or the 
non-fulfdment of any of the obligations which the law 
attaches to it, or which result from the relation of land 
lord and tenant.4 *

Recorder's Courts.
In certain localities the Recorder’s Court has also 

jurisdiction in matters of dispute between landlords and 
tenants.6

1 Art 48 C. P
8 Art. 49 C. P.
3 Devlin v. liobb, 8 guv I*. K 417, and see per Charbonneau J. 

in Poire v. lAV'igne, g. R. 38 S. C. 19 at p. 26, 27 (C. R 1909).
4 Art. 6a C. P.
1 Art. 64 C. P. As to evocation, see DemuteU v. Parker, S. C.

1894, g. r. 7 s. c. 469.
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Svvlioii 4S5 of tlu* Montreal C harter en uts that 
' The Recorder's Court has concurrent jurisdiction with 
the Circuit Court, or with am judge of tin Superior 
Court, in matters between lessors and lessee** and has 
to that end all necessary powers and authority, including 
that of issuing writs ol summons, execution and passes 
skill, and of fixing and determining the costs to he paid 
by the losing party, which cost*, however, shall not 
include any attorney's fees Provided, always, that the 
jurisdiction of the Recorder’s Court shall h< limited to 
cases where the amount claimed ‘hall not exceed S50, 
and where the consideration or annual value of the 
immoveables occupied shall not tweed the sum of moo. 
and that tin said immoveables are situated in the city.”

Section 48b enacts that : "After judgment ordering 
eviction of a tenant in virtue of tin next preceding 
article, the plaintiff may, after the expiration of three 
days from tlu service of such judgment on the defendant, 
obtain from the Recorder’s Court a warrant or order 
of possession which shall be executed h\ a bailiff of the 
Superior Court or Recorder’s Court or by a constable or 
member of the police force, each of whom is vested 
with all necessarv authoritv.”





APPUNDIX

I*AKT I.

Ahtki.i:s ni' tiii; Civil. Cum: Ri i.atim. t i 
I.ANDI.nK» xmi TliS \ NT.

TITLK Slv\ l'.N'TII
OP I.KASi: AND iiiki:

CIIAPTIiK PIKST.
C,I:\i:kAI. PROVISIONS

Tliv contract nf l« iM «u hire h..*- for its object lithet thing- 
or work, or both combined

16oi The lea v or I lire of thin ,, i, a contract by wliicii one the 
liartics, tailed the lessor, «rants to tin other, called the l< > tin ai 
joy ment of i tiling, during a certain tine-. I n a rent or price which the 
latter obliges himself to pay.

1602. The lease* or hit■ of work i- a contract by which one of tin 
parties, called the lessor, obligt himself to do certain work fot the 
other, called the lessee, for a price which the latter oblige- himself to
pay

lûo.t The letting out of cattle on slum .. contract of lea ot 
hire combined with a contract of partnership

1604. The capacity to enter into a contract of lease or Inn 1 
governed by the general rule-, relatin'; to the capacity to contract, 
contained in chapter one of the title <H <ihlu/utmi,

CIIAPTIvR SI-CONI'
OF TIIU UiASti OR If IR 1C OF TIUN'.- 

SUCTION I
ü UN UK At, PROVISIONS

1605. All corporeal things may be leased or hired, except such 
as arc excluded by their s|x-cial destination, and those which are new 
sarily consumed by tin u-> made of them

1O06. Incorporeal things may also be leased or hired, except 
such as are inseparably attached to the person. If attached to u cor 
poreal thing, as a right of servitude, they can only be leased with such

1607. The lease or hire of houses and the lease or hire of farms 
and rural estates are subject to the rules common to contracts of lease 
or hire, and also to particular rules applicable only to the one or the 
other of them.

1608. Persons holding real property by sufferance of the owner, 
without lease, arc held to be lessees, and bound to pay the annual 
value of the property.

Such holding is regarded as an annual lease or hire terminating 
on the first day of May of each year, if the property be a house, and 
on the I first day of October, if it be a farm or rural estate.1

1
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It is subject to tacit renewal and to all the rules of law applicable

Persons so holding are liable to ejectment for non-payment of 
rent for a jMriod exceeding three months, and for any other causes 
for which a lease may be rescinded.

1609. If the lessee remain in possession mot* than eight days 
after the expiration of the lease, without any op]>osition or notice on 
the purl of the lessor, a tat it renewal of the lease takes place for another 
year, or the term for which such lease was made, if less than a year, 
and the lessee cannot thereafter leave the premises, or be ejected from 
them, unless notice has I wen given with the delay required by law.

Kilo When notice has been given the lessee cannot claim the 
tacit renewal, although he has continued in possession

1611. The surety given for the lease does not extend to the obli
gations arising from the prolongation of it by tacit renewal

SUCTION I!

Of TIIB OBLIGATION» AND RIGHTS OF THE LESSOR.

Kii.v The lessor is obliged by the nature of the contract
1 To deliver to the lessee the thing leased;
£. To maintain the thing in a lit condition for tin use for which 

it has I wen leased;
.V To give iwaceablc enjoyment df the thing during the continu

ance of the lease
161 t The thing must Ik* delivered in a good state of repair in 

all respects, and the lessor is obliged, during the lease, to make all 
necessary repairs, except those which the tenant is bound to make, as 
hereinafter declared.

1614 The lessor is obliged to warrant the lessee against all de
fects and faults in the thing leased, which prevent or diminish its use, 
whether known to the lessor or not.

1615. The lessor cannot, during the lease, change the form of 
the thing leased.

ifnfi. The lessor is not obliged to warrant the lessee against 
disturbance by the mere trespass of a third party not pretending to 
have any right upon the thing leased; saving to the lessee his right of 
damages against the trespasser, and subject to the exceptions declared 
III tin follow III.' .111 H I'

1617. If the lessee's right of action for damages against the 
trespasser be ineffectual, by reason of the insolvency of the latter, or 
of his being unknown, his rights against the lessor are regulated accord
ing to article 1660.

Kn8. If the disturbance be in consequence of a claim concerning 
the right of property, or other right in and upon the thing leased, the 
lessor is obliged to suffer a reduction in the rent, proportional to the 
diminution in the enjoyment of the tiling, and to pay damages accord
ing to circumstances, provided the lessor be duly notified of the dis 
turbance by the lessee; and upon any action brought by reason of 
such claim, the lessee is entitled to be dismissed from the cause, upon 
declaring to the plaintiff the name of the lessor.

1619. The lessor has, for the payment of his rent and other 
obligations of the lease, a privileged right upon the moveable effects 
which are found upon the pro|x*rty leased.

1620. In the lease of houses the privileged right includes the 
furniture and moveable effects of the lessee, and if the lease be of a 
store, shop or mnaufactory, the merchandise contained in it. In the
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lease of farms and rural estate the privileged right includes every 
thing which serves for the labor of the farm, the furniture and mov
able effects in the house and de|»endcncies, and the fruits produced
during the lease

1621. The right includes also ti e effects of the undertenant. in 
so far as he is indebted to the lessci

1O22. It includes also moveabU effects belonging to third persons, 
and I icing on the premises by their consent, expressed or implied, for 
sums which have become due bv tin U — - prior to the not ideation 
given to the lessor of the properly rights of third person , or before Un
it now ledge acquired by the lessor of such rights of third persons, but 
not if such effects In- only transiently or accidentally on the premises, 
as the baggage of a traveller in an inn, or artkIt sent to a workman 
to be repaired or to an auctioneer to be sold.

Tile iiotilie.-tion in d-.i tine to tin lessor h ill avail against a 
subsequent acquirer of the leased premises.

1023 lu the exercise of the privileged right the lessor may ize 
the things which are subject to it, upon the pivmi-es, or within eight 
days after they are taken aw -v If tl - things eonsi t of merchandise, 
they can be seized only while tln-v continue 10 be the propeitv of tin- 
lessee.

162.1 Tin- lessor lias a light of .ution in the ordinary conn of 
law, or by siunmary proceeding, a- preterit icd in tin Code of Civil 
Procedure

I To rescind the hast First. W'lu-ll the lessee fails to furni h 
the prend-c- lea --«I, if a i- 'i t. with -ullieiviit furniture or moveublc 
effect , and, if a farm, with uliien nt stock t-» -eeure tin rent i,
quired by law, unit - other -unity be given Secondly, When the 
lessee commits waste upon the prvini , . 1- (-ed Tl;irdlv. When the 
lessee mes the prut a si-, le. id for illigal pur | nisi . or contrary to the 
evident intent for which they an leased;

2. To recover possession of the premi- leased in all eases w I - re 
there is a cause for n ma -1.m. and wlun- the le ee eontimu s in posse 
sion, again a tin will of the l< or, more than three da\ after tin - \ 
pirutiou of the lease, or without paving the rent according to the 
stipulations of the hat, if there In one, or according to article 1608, 
when there is tie lease,

3. To recover damages for violation of the obligations arising 
from the lease or from the relation of lessor and lessee.

He has also a right to join with any action for the purposes ahov. 
specified, a demand for rent, with or without attachment, and attach 
ment in recaption when necessary.

1625. The judgment rescinding the lease by reason of the non
payment of the rent is pronounced at onci without any delay being 
granted by it for the payment; nevertheless the lessee may pay tin
rent with interest and costs of suit and thereby avoid the rescission at 
any time before the rendering of the judgment

SECTION III.

OP THE OBLIGATIONS AND RIGHTS OF THE LESSEE.

1626. The principal obligations of the lessee arc;
1. To use the thing leased as a prudent administrator, for the 

pur|M>scs only for which it is designed and according to the terms 
and intention of the lease ;

2. To pay the rent or hire of the thing leased.
1627. The lessee is responsible for injuries and loss which hap-
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pen to thv thing leased during his enjoyment of it, unless he proves 
that he is without fault

1628. He is answerable also for the injuries and lows which 
happen from the acts of persons of his family or of his subtenants.

1629. When loss by lire occurs in the premises leased, there is a 
legal presumption in favor of the lessor, that it was caused by the 
fault of the lessee or of the persons for whom he is res|x»nsible; and 
unless he proves the contrary he is answerable to the lessor for such

1630. The presumption against the lessee declared in the last 
preceding article exists in favor of the lessor only, and not in favor of 
the proprietor of a neighbouring property who suffers loss by fire wrhich 
has originated in the premises occupied by such lessee.

1631. If there In- two or more lessees of separate parts of the 
same property, each is answerable for loss by tire, according to the 
proportion of his rent to the rent of the whole projM-rty ; unless it is 
proved that the tire began in the habitation of one of them, in which 
case he alone is answerable for it ; or some of them prove that the tire 
could not have begun with them, in which case they are not answerable.

1632. If a statement have been made between the lessor and 
lessee, of the condition of the premises, the latter is obliged to restore 
them in the condition in which the statement shews them to have 
been; with the exception of the changes caused by age or irresistible

1 (>33. If no such statement as is mentioned in the preceding 
article have been made, the lessee is presumed to have received the 
premises in good condition, and is obliged to restore them in the same 
condition; saving his right to prove the contrary.

1634 If during the lease the tiling leased be in urgent want of 
repairs, which cannot be deferred, the lessee is obliged to suffer them 
to be made, whatever inconvenience they may cause him, and although 
he may l>e deprived, during the making of them, of the enjoyment of 
a part of the thing;

If such repairs became necessary before the making of the lease 
he is entitled to a diminution of the rent according to the time and cir
cumstances; and in any case, if more than forty days lie spent in mak
ing such repairs, the rent must be diminished in proportion to the time 
and the part of the thing leased of which he has been deprived.

If the repairs be of a nature to render the premises uninhabit
able for the lessee and his family, he may cause the lease to be rescinded.

1633. The tenant is obliged to make certain lesser repairs which 
become necessary in the house or its dejjendencies, during his occu
pancy. These repairs, if not specified in the lease, are regulated by 
the usage of the place. The following, among others, are deemed to 
be tenant's repairs, namely, repairs:

To hearths, chimney backs, chimney-casings and grates;
To the plastering of interior walls and ceilings;
To floors, when partially broken, but not when in a state of decay;
To window-glass, unless it is broken by hail or other inevitable 

accident, for which the tenant cannot be holden;
To doors, windows, shutters, blinds, partitions, hinges, locks, 

hasps and other fastenings.
1636. The tenant is not obliged to make the repairs deemed 

tenant's repairs when they are rendered necessary by age or by irre
sistible force.

1637. In case of ejectment or rescission of the lease for the fault 
of the lessee, he is obliged to pay the rent up to the time of vacating
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thv premises and also damages, a- well for Ions of rent afterwards, 
during the time necessary for reletting, as for any other loss resulting 
from the wrongful act of the lessei

1638. The lessee has a right to sublet, or to assign his lease, 
unless there is a stipulation to the contran

If there be such a stipulation, it may apply to the whole or a part 
only of the premises leased, and in either case it is to be strictly ob-

iû3y. The undertenant is lu Id towards tin principal lessor for 
the amount only of the rent which he may owe at the time of seizure ;

He cannot set up payments made in advance;
Payments made by the undertenant, either in virtue of a stipula 

tion in the lease, or in accordance with the usage of the place, arc not 
deemed to be made in advance

1640. The lessee has a right to remote, before the expiration of 
the lease, the improvements and additions which he has made to the 
thing leased, provided lie leaves it in the -tale in which he has received 
it; nevertheless if the improvements or additions be incorporated with 
the thing leased, with nails, lime, or cement, the lessor may retain 
them on paying the value

1641. The lessee has a right of action in the ordinary course of 
law, or by summary proceeding as provided in the Code of Civil Pro-

1. To compel the lessor to make the repairs and ameliorations 
stipulated in the lease, or to which he is obliged by law; or to obtain 
authority to make the same at the expense of such lessor; or. if the 
lessee so declare his option, to obtain the rescission of the lease in 
default of such repairs or ameliorations Ixing made ;

2. To rescind the lease for failure on the part of the lessor to 
ix-rform any other of the obligations arising from the lease or devolving 
upon him by law.

3. To recover damages for violation of the obligations arising 
from the lease, or from the relation of lessor and lessee

SECTION IV.

RULES PARTICULAR TO THE LEASE OR HIRE OP HOUSES

1642. The least' or hire of a house or part of a house, when no 
time is specified for its duration, is held to be annual, terminating on 
the first day of May of each year, when the rent is at so much a year;

For a month, when it is at so much a month ;
For a day, when it is at so much a day.
If the rate of the rent for a certain time be not shown, the dura 

tion of the lease is regulated by the usage of the place.
1643. The lease of moveables for furnishing a house or apart

ments, when no time is indicated for its duration, is governed by the 
rules contained in the last preceding article, and when these do not 
apply, is deemed to be made for the usual duration of leases of houses 
or apartments, according to the usage of the place

1644. The cleansing of wells and ol the vaults of privies is at 
the charge of the lessor, if there be no stipulation to the contrary.

1645. The rules contained in this chapter, relating to houses, 
extend also to warehouses, shops and manufactories, and to all immove
able property other than farms and rural estates, in so far as they can 
be made to apply.
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SECTION V.

KVLIiS PARTICt'I.AR Tu THE LEASE AND IMRE OF FARMS AND K! K AI.
I STATES.

1046 Hi' who cultivates I nul on condition of sharing the pro- 
<Iuw with the lessor can neither sublet nor assign his lease, unless tIn- 
light to do -o hi I wen t xprcoly stipulated

If In sublet or assign, without such stipulation, the lessor may 
eject him. and recover damage resulting from the violation of the

1047 I’he le>-sei is obliged to furnish the farm with sufficient 
stink and the implements mer- .11 \ for its cultivation, and to culti
vate it with reasonable c ue mil kill

104s If the farm be found to eontain a greater or les-, quantity 
than that specified in the Ka-e the lights of the parties to an inert.i-e 
or diminution of the rent an w w rued by the rules on that subject 
contained in the title Of Sol<

1040 Tlu lessee of a farm or rural 1 date is bound to give notice 
to the lessor, with n 1 ouabh diliy-nee, <f any 1 neroaehmeiit made 
upon it : in default of so «loi:.g h« liable lor all damages and expense.

IPS'- If tin hase lie for one year only, nd, during 'll" year, the 
hurve-t be wholly or in great part lost by a fortuitous event or by irre 
sistible force, the lessee is di el. a : vd front III' obligation for the rent 
in proportion to • uvh kiss

1O.5 1 1 if the least- be for 1 term of two or more w ar . the lessee
is not entitled to claim any reduction of rent in the eu-< stated in tin- 
last preceding article

l(»S-’. \\T.i it the loss happens after the liarvit 1- eparated from
the land, the h ... i not entitled to any reduction of the rent payable 
in mom v If the rent eon si ; of a share in the harvest, the lessor 
must bur hi- proportion of the loss, unless the loss j- caused by tlie- 
fault of the lessee, cr I» lu in <1« fault of delivering such share

1655. The li a i of a farm or rural estate, when no term is ■ pet i 
fled, is presumed to be an annual lease, terminating on the first day 
of Oetober of 1 aril vear, -ulin i t to notice as hereinafter provide!I

1(154. The le-11 of a farm or rural estait must leave, at the 
termination of his least, ll 1 mamue, ami the straw and other sub 
stances intended fur manure, if he haw received them on taking p«>- 
session; if he have not so nu iw d them, the owner may nevertheless 
retain them on paying their value.

suction VI.

OF THE TERMINATION OF THE LEASE OR HIRE OF THINGS.

1655. The contract of lease or hire of things is terminated in 
the manner common to obligations, as declared in the eighth chapter 
tif the title Of OMifjtilioiiK, in so far as the rules therein contained can 
be applied, and subject to the special rules contained in this title.

1(156. It is also terminated by rescission m the manner and for 
the causes declared in articles 1624 and 1641.

1657. When the term of a lease is uncertain, or the lease is verbal, 
or presumed as provided in article 1608, neither of the parties can 
terminate it without giving notice to the other, with a delay of three 
months, if the rent be payable at terms of three or more months; if 
the rent Ik- payable at terms of less than three months, the delay is to 
t,e regulated according to article 1642.
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The whole nevertheless subject to that article and to article' M*o8 
and 1653.

1658. The lease, if written, terminates of course, and without notice, 
at the expiration of the term agreed upon

1659. The contract of lease or hire of things is terminated by 
the loss of the thing leased.

1660. If, during the lease, the thing he wholly destroyed by irre 
sistible force, or a fortuitous event, or taken for purposes of public 
utility, the lease is dissolved of course If the thing be destroyed or 
taken in part only, the lessee may, according to circumstances, obtain 
a reduction of the rent or the dissolution of the lease; but in either 
case he has no claim for damages against the lessor.

1661. The contract of lease or hire of things is not dissolved by 
the death of the lessor or lessee

1662 The lessor cannot put an end to the lease, for tin purpose 
of occupying himself the premises leased, unless the right to do so has 
been expressly stipulated, (and in such case the lessor must give notice 
to the lessee according to the rules contained in article 1(157 and tin 
articles therein referred to; unless it is otherwise stipulated

1663. (The lessee cannot, by reason of the alienation of tin thing 
leased, be expelled before the expiration of the lease, by a |x rsou who 
becomes owner of the thing leased under a title derived from the lessor; 
unless the lease contains a special stipulation to that effect and be 
registered.

In such case notice must Ik- given to the lessee according t • tin 
rules contained in article 1(157 and the articles therein referred to 
unless it is otherwise specially agreed |

1(1(14. IThe lessee who is expelled under a stipulation to that 
effect is not entitled to recover damages, unless the right to do mi i< 
expressly reserved in the lease |

1665. When pro|ierty sold subject to the right of redemption 
i' taken back by the seller, in the exercise of such right, the lease made 
by the buyer is thereby terminated and the lessee has hi' recourse 
for damages upon the buyer only.
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Part II.

Canada
Province dv Uiu lx v 

District de Montreal.
COER SI PKR1EERE 

(En Revision .
Le vingt-et unième jour dv mai, mil neuf cent treize.

PRESENTE

No 137

R C
Montréal,

1. Hun Jt’GK TeLLIER 
I,'Hon Jvoh DkLowmihk
I.’HoN Jt'GE t»RE8NSHIEI.1*S

Dans la cession dv biens dv
ANDERSON, marchand-tailleur, des Cité et district dv

Débiteur-failli,

WILLIAM I HOOD, vn
«lit. vessioti dv biens.

•a qualité dv vuratvur, nomme sur la

ET
Curateur,

JOSEPH COCHENTHAl.ER. marchand dv tabac, des Cite vt 
district dv Montréal, créancier contestant le bordereau dv collocation 
préparé par le dit curateur,

Contestant.

LA COVR. après avoir entendu les parties pur leurs avocats respec
tifs sur la demande du curateur. William T. Hood. |M>ur faire réviser 
Il jugement rendu par la Cour Supérieure, siégeant dans le district 
de Montréal, le neuvième jour de novembre, mil neuf vent douze, 
après avoir examiné le dossier et la procédure en cette cause, et avoir 
sur le tout mûrement délibéré

ATTENDE que, dans sa contestation, le contestant allègue
1 That by authentic lease passed before Norval Dickson, Notary, 

on tin 16th February, 1911, lie leased to said insolvent that certain 
dwelling house situate in the City of Montreal and known as civic 
number 134a Peel Street, with the appurtenances thereto In-longing 
for a term of three years to commence on the 1st May, 1911. at an 
annual rental of $700.00 per annum, payable in monthly instalments 
of 558.34 each, the first payment whereof became due and payable 
on the 1 st June. 1911;

2 - That by the lease aforesaid said insolvent was further to pay 
part of the school taxes, yearly assessments and all other taxes, gen 
vrai and special, which might in- levied on the property, and his pro 
portion of the said taxes for the year amounts to $13000;

3 That on the 9th August last past. iqii, contestant caused a 
saisie-gagerie in expulsion to be issued against defendant for rent then 
due for July and August, and a further sum of $525.01, as damages, 
which said contestant would suffer by the résiliation of the said lease, 
and also claimed the sum of $130.00 as proportion of taxes due by the 
said insolvent on the aforesaid property;
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4 I"hat aftvr tin «aid •'.usie-gageriv hereinbefore mvntiimvd was 

returned into rmirt said insolvent made an abandonment of his pro|>crty 
for th< lienclit of his creditors and said William T Hood was duly 
a|)|H»inte<l curator to the said insolvent estate

s That tin said contestant received no rent for the months of 
June. July. August, Scptemlirr and (ktober, 1911. for the premises 
leased to tht said insolvent, and the Contestant managed to re-let 
the premises in question on the same terms and also to receive $65.00 
as a |>ortion of taxes due by the new tenant.

<i That in consequence there is now actually due to the said con
testant for rent tin sum of S.-yi 70 and a further sum of $65 «xi portion 
of taxes due by tin said insolvent estate, for which said" contestant 
ha- a right to Ik collocated by privilege out of the assi t-- sold belonging 
to the said insolvent

7 That the sale of the goods seized in virtue of the saisie-gagerie 
lien inbefou mentioned madi by the curator and upon which con
testant had a privilege, realized the sum of $60<>.<12. and contestant 
has a right to t»c collocated for the full sum due in virtue of the pre
mises out of such sah ,

* That the said Contestant had a privilege over the tweed- in 
question which were sold in the manuel and for the sum aforesaid 
for the amount of hi- rent and taxes.

-1 That in the dividend sheet prepared by the curator herein, the 
said Curator under the heading of "Receipts" pretends to have re
ceived the sum of >474 41 on rent settlement which is uiltnie.

h> That under privileged claims the said Curator pretends to 
collocate the contestant for $44<> qz and *7.41 011 the transfer of rent 
am! accepted by the contestant, which collocation in the manner de- 
scrilied as above, i- incorrect and which transfer and acceptance as 
therein stated i< untrue.

11 That tin contestant agreed to accept transfer from the 1st 
Oct olier, loll. of his new lessee and to receive the relit from that 
date as well as a portion of the taxes.

1 That as the dividend sheet has Iweii prepared by the said Cura
tor, the said contestant is not collocated for any sum of money what

14. That said curator declares that he will not pay said contestant 
any sums for his privileged claim.

14 That tin- contestant has a right to ask that he lie collocated 
by privilege out of the assets sold belonging to the said insolvent for 
tin sum of S-'yi 7". plus So.s.iwiys proportion of taxes, forming a total 
of S.t.sb 70. and this in preference of other claims even of the costs of 
administration incurred by the said Curator excepting the costs of 
selling the merchandise which was in the premises at the time of the 
abandonment of property made by the insolvent and costs of inventory 
thereof and distribution

ATTKNDl que. par sa réponse, It curateur déclarant admettre 
certaines allégations île la dite contestation du contestant, et nier les 
autres, ajoute que la feuille de dividende préparée par lui est correcte 
et conforme aux faits, et que le contestant était inspecteur, à la dite 
faillite et qu'il a ratifié et approuvé les procédures en liquidation tel 
qu’il sera prouvé en temps et lieu,

ATTKNDV que le contestant a prouvé les allégations essentielles 
de sa contestation; et que le jugement a quo déclare que les seules 
créances, primant celles du contestant, sont les frais faites pour l’a
vantage du locateur et dont il doit prendre sa part, savoir; les frais de 
vente, $75.70; les taxes ducs à la Cité de Montréal, $67.23; les frais
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d'inwntairv, $50.00, les frais d'assurance. $7.60; les frais de iranspo: 
du fonds de vommerce du magasin à la salle d’encan où il a été vendut 
$25.00; les frais de la saisie-gagerie, $47.85; les frais de distrihution. 
environ $35.00 formant en tout un total de $308.40 qu'il faut déiluir* 
de la somme réalisée à même le fonds de commerce, savoir, la somtiv 
lie $606.92 (et non pas $692.92 ainsi que porté au dit jugement 1 ce qui 
laissait entre le s mains du curateur une somme disponible de $298 
(et non pas $385.12 ainsi que dit au jugement à quo) pour payer la 
créance du contestant.

CONSIDKRANT qu’il résulte de la preuve et «les docunients de la 
cause qu'eu outre des sommes ci-dessus mentionnées formant un 
total de $308.40, qui doit «tre pris sur et à même la dite somme de 
$606.92, le curateur a payé d’autres sommes et fait d'autres dé|Kiis« -, 
«lans l'intérêt particulier du contestant, et qu’il est en droit de I s 
prendre et retenir sur la dite balance de $298 s.', qu'en effet le curateur 
a payé $1100 pour les service» du gardien «l’office, J 1* lUaupi 
sur la dite saisie gagerie du contestant Cochenthulcr contre son l**c 
taire Anderson; $8.<*« pour les frais de l'autorisation judiciaire accorde*■ 
au curateur «le vendre les marchandises et effets sujets au privilèia «in 
contestant comme locateur; $14.00 pour les frais de gur«le des «lit 
marchandises par !«• gardien, J J Dolan; et enfin $s 20 p*>nr les ir.«'.> 
de MM Triluv, Hercovitch et Kearney, avocat-* «lu conti’stant -iv 
l’ordonnance au curateur de distribuer les deniers réalisés par lu 
que ces quatre dernières sommes «pii ont été délxnir-ées par le curateur 
dans l'intérêt «lu contestant, forment un total de $41.20 qu'il l uit 
«léduire «le la dite somme de $298.52, ce «pii ne laisse entre I*- 111.m - 
du curateur qu'une balance disponible «le $257.32 jxmr satisfaire * n 
partie la créance de $298.34 «lu contestant, comme locateur. savoir 
$233.34 pour le loyer «les mois de juin, juillet, août et septembre , i«>i • 
et $65110, pour ' de la part proportionnelle de taxi s réclanuV |iar li 
contestation, l'autre moitié ayant été retirée pur le curateur, du inc; 
veau locataire, tel qu'il sera ci-après expliqué

Considérant que l'ordonnance rendue le 11 septembre, 1 «> 11. mr 
requête «lu curateur et sur l’avis des ins|>ecteurs à la faillite «lu du 
K C. Anderson, autorise le curateur à louer, si U bail le lui pi mu ' 
ou avec le consentement «lu propriétaire Cochenthulcr. l'immcubl- 
occupé pur le failli portant le numéro 134a de la rue I’eel, à Montre , 
ù raison «le $58.33 par mois, à compter du premier «x-tobie. 1911. tu- 
qu'au premier mai. 1912. le sous-locataire devant payer s;i part <’u 
taxes et «le chauffage, conformément au bail existant; que cette ordon
nance a été ainsi obtenue «lans l'intérêt, non pas «lu contestant, mais 
bien de la masse de lu faillite qui doit seule en supporter les «lépeii- 
et qu'eu conformité de cette ordonnance, le contestant a consenti, le 
15 septembre, 1911, un bail authentique des lieux y mentionnés, au 
nommé Jean Satre qui a assumé, envers le contestant, toutes les obi: 
gâtions et charges du failli, locataire originaire, et ce. à compter du 
premier «îetobre, 1911, jusqu'à l’expiration du bail originaire

CONSIDKRANT qui- le curateur Hood a. «le son propre aw 
collecté et perçu «lu nouveau locataire, John Satre, une somme di 
$123 33 dont $5,8 33 pour son loyer du mois d'octobre 1911. et $65 
IHitir la moitié de la part proportionnelle de taxes; qu’il a |»erçu. sus 
droit, cette some «le $123.33 qui appartient au contestant, «t non pi-, 
à la mas'c de la faillite, et qu'il doit la rendre au contestant, sar.< 
aucune déduction ni charge;

CONSIDKRANT que les seuls frais de justice primant les privi
lèges spéciaux sont ceux faits dans l’intérêt de «es créanciers privi
légiés et |M>ur la conservation et la réalisation de leur gage;
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CONSI I >EMÀNT qui les frais nécessités par la cession de biens. 

1 administration de la masse en faillite et sa liquidation, n'ont pa- 
«i< encourus i>our le bénéfice du locateur, mais au profit de cette masse 

faillite dans laquillt le locateur n'avait d autre it térêt que celui 
créancier chirographaire pour la balance qui pourrait lui rester 

dm après épuisement du produit de la vente des choses sujettes à 
sage;

CONSI DURANT que, dans l’espèce, les seuls frais de justice et 
ut ances primant le locuteur Cochenthalcr sont ceux de $308.40 men 
turnips duns le jugement a quo dont le contestant ne si plaint pas. 
et aussi K. frais additionnels de $41.20, mentionnés dans les vonsidé 
r.tilts ci-dessus, le tout formant un total de $349 *10 qui doit être pris 
sur et à même la somme de $606.92, étant le produit de la vente des 
marchandises sujettes au privilège de locateui du contestant, et que 
le jugement a quo doit être modifié en conséquence

CONSI DURANT qu'il n'v a dans la cause aucune allégation ni 
aucune raison pouvant entraîner une condamnation jiersonnclle contre 
le curateur pour les dépens de la contestation du contestant, par ces 
motifs, RKVISU et MODIFIE, le dit jugement a quo et procédant à 
r» mire celui qui aurait du ê tre rendu par le tribunal de première 111 
stance. MAIXTIKNT la contestation du contestant. DKCLARK 
irrégulier et illégal et met di côté le bordereau de collocation préparé 
en cette cause. ORDONNK au curateur d'en préparer un nouveau. 
ii après lequel le contestant sera, |H»ur les causes et considération- 
ci dessus mentionnées, colloqué et payé 10. jxnir la dite somme de 
$123.33, sans aucune déduction ni charge, étant le loyer du mois d’oc
tobre, 1911. et la part de taxes perçues, sans droit, par le curateur, 
du nouveau locataire John Satre; et 20 jxiur la dite somme de $257.32 
tomme paiement partiel ties sommes de $233 34 pour son loyer des 
mois de juin, juillet, août et septembre. 1911, et des $6yoo restant 
dues sur la part proportionnelle de taxes lui revenant, et ce, sur et à 
même la somme de $606.92, étant le produit de la vente «les marchai 1 
dises sujettes à son privilège de locateur, le surplus de cette somme 
dt $606.92 devant être et ayant été employe par le curateur à payer 
le frais et créances primant la créance du contestant

Et la Cour CONDAMNE le dit curateur ès-qualité à payer les 
depuis en Cour de première instance de la contestation du contestant, 
et CONDAMNE h contestant aux dépens en Cour de Révision.

Et il est ordonné que lu présente sentence soit renvoyée avec le 
dossier au tribunal «le première instance.

(Signe I.OVIS TEL. 1,1 ER.
J C. R.

Produit de Vente des marchandises sujettes au privilège du
contestant est de ............................................ $606.92

Frais et sommes primant lu créance du contestant par le 
Jugement, à Quo

Frais de vente $75.70
Taxes de Montréal . . 67.25
Frais d'inventaire 50.CM1
Frais d'assurance 7.60
Transi h >rt à salle d'encan 25.00
Frais de saisie gagerie |
Frais de distribution, environ ........ 35 00

308 40 

$298.52



Lasou mu xxu Tkn axt,V<-
Par U- Jugement vn révision

Gardien sur saisie-gagerie Sii .ou
Fl lis -1 .ml I XI BÉI
Frais du gardien Dolan 14.00
Frais dv requête pour distribution * 20

41 20

Hula no *2 S7 32
Doit être allouée au contestant sur son loyer de juin, juillet.

août et septembre. i<)ii *2.VV34
et sur sa proportion de taxes *>S <*>

*2t#ti-34
lin créditant ces 257.1a

Contestant reste créancier chirographaire S41 02
Curateur doit rendre au Conti tant les $5* 33 et k 

qu’il a collectées, sans droit du nouveau locataire Satre. i t il 
doit rendre ces deux sommes, soit S12.V.U. smis aucune dédue 
tion ni charge.

Curateur ès qualité est condamné aux dé|H‘tis de la con 
testation du contestant en cour «le première instance Con 
testant est condamné aux dé|x-ns de Révision
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AH A N I )< INMKNT of premises, justification of tenant for. fm. 04 

n -l ission of Ivum , (14 
for defects and faults, 7(1 
t. naiil's obligation not lo abandon, 14g
with consent of landlord Landlord rv letting rcimburMiig 

tenant rent paid in advance. 1(14
ABANDONMENT of proinrty by insolvent tenant. See Insolvency 

of Tenant ♦ iTevt of
ACCEPTANCE of conditions of least , and closing of contract. * >. -> 
ACCEPTANCE of premises by tenant acquiescence in defect 

habitablctiess of premises, 70 
ACCESSORIES, delivery of. 41-45 

landlord warranty extends t"
tenant - livbt of aeci ss through landlord's adtoining ptetni - 

ACCIDENTS. cillapst of building or part of building. <>* 
liability of landlord for. 190 
liability of tenant for. t<>t 
See Sidewalk-
Sce Snow, removal limn tool

ACCIDENTS BY KIRK EXCEPTED interpretation of ciau.- 11
lease. 1 Si

ACQI IESCENCK, by tenant in condition of premises at dab of dt 
livery. 4S.

ACTION, direct, by tenant, where neighbouring proprietor abuses his 
rights in demolishing party wall, etc . too. 102 

direct, by landlord against undertenant, 223, -*.’4 
indirect, by landlord against undertenant. 225 
direct, by purchaser of least , against original landlord 
direct, by landlord against purchaser of lease. 22S 
for résiliation of lease and damages See I)isturbainv. obliga 

lions of landlord
in warranty, calling in tortfeasor in. 192
négatoire, does not accrue to tenant under ordinary least if> 2. 
jMissessory, does not aeeruv to tenant under ordinary lease, 22. 
See Petitory action, 
petitory, by purchaser, 304
|M)sscssury, 170
to have lease cancelled where tenant changes destination of 

premises landlord lived not prove prejudice. 154 
ACTIONS AND REMEDIES. In tween landlord ami tenant, see 

summary p. 293 )
l>roce<lure in distributing moneys levied. 1 

ADDITIONS, reimbursements for, 204. 
removal, 203, 205.
rights of person who supplies material, 203, note 2. 

ADMINISTRATION, has, i, essentially un ad of. 24 
ADMINISTRATORS, leases by, for periods exceeding nine years 24 
ADMISSIONS, divisibility of. 174. note 1 
ADVERTISEMENTS, tenant's rights as to putting up. 202 
"AGE." definition of, 155.
AI.DONATION of premists, effect of, 24O.

of property which is unscizablt tenant may pay rent to put 
chaser, 254 

for rent, 23
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ALTKRATIONS and improvements by tenant, 199 
AMENDMENTS procedure, 307 
ANNUAL basis of leases in Quebec, 25b 
APARTMENT, meaning of term, 257
APARTMENT HOUSES, clause in leases to tenants of, exempting 

landlord from liability for acts of co-tenants, 94 
"inokc and noxious odors —cancellation of lease, 94 
liability of landlord for damages caused to co-tenants of an 

apartment house by person of drunken habits, 91 
A PARTEM ENT MEUBLE does not include chambre meublée, 257. 
ASSESSMENTS AND TAXES. 175 
ASSIGNMENT OF LEASE effect of. 227 

what constitutes, 20<>
vffect of, as distinguished from subletting. 206, 221 

ATTACHMENT, proceedings in, suspended by abandonment of 
property by tenant, 244. 
exemption from, 123, 12b.

ATTACHMENT BY GARNISHMENT of effects of tenant trans
ferred to another, 133.

ATTACHMENT FOR RENT, rent due and rent to Income due, 107, 
108, 296. 297.

Snink-gagrrit roustrmtuirr, 107, 
to become due, 103 note 3, 107, 122, 29(1.
170
prior to tenant being made subject to winding-up order, 245. 

ATTACHMENT IN RECAPTION removal of goods from the
premises. 129

for rent to become due, 129, 14(1. 
when declared h mintr, 129. 
extinction of right to, 130.
lor rent conclusions damages for loss of rental, 290. 
for rent procedure, 297.

AUTHENTIC LEASE, 17 
See Notarial lease.

BAILIFF, quality to serve landlord with notice given by third party 
that certain effects on leased premises are his property, 118. 

BED BUGS, house infested by, 47 note 1, 73.
BILLS AND NOTES, See Commercial pajier 
BILL POSTING, rights of tenant, 203.
BLINDS, repairs to, 157.
BOARDERS, liability of landlord to. where premises burnt owing to 

defective construction of chimney, 70 
landlord's privilege over effects of txiardvrs boarding with the 

tenant, 119-120
liability of tenant for acts of, 179.

HOARDING-HOUSE, keeping boarders as affecting prohibition to 
sublet, 211.

B( OKS of account are exempt from seizure, 123.
BUSINESS PREMISES, use of. 150
BUTCHER’S SHOP, defective refrigerator. 47, 49 note 3, 72. 
BY-LAW -of Montreal, affecting lease of houses for purposes of 

prostitution, 35.
01 Montreal, respecting chimney sweeping, 157. 
of Montreal, respecting removal of snow from roof, 160.

CAFES Ch 'VNTANTS, conversion of premises by tenant into, 132. 
CANCELLATION OF LEASE Set Résiliation of lease. 
CAPACITY to lease, 23.
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CAPIAS as a remedy where tenant fraudulently removes effects sub
ject to landlord's faff, 133.

CATHOLIC OR UK* OF FORESTERS |»riv»legc of landlord on 
effects of a court not incorporated, 110 

Chi LINGS, whitewashing, 158.
Chl.LAR, flooding of. 74 
CHAMBRE Ml-1 BLKK. leas* of. 257 

CHANGE IN THK FORM OF THh THING LEASED." Art 
161.5 C C Construction of, Ki, 82.

CHANV.I*: OF I)hSTINATION of premises by tenant. 85.
CHANGUS m tin premises by tenant, igg 
CHIMNUY, smoking, 47. 72 
CHIMNEY HACKS, repairs to, 1 s<>
CHIMNEY PIECE n pairs to. ,s«.
CHIMNEY SWEEPING. 1.56. 157 
CIRCVIT COt RT, jurisdiction of. v*

evoking action from Circuit Court to Su|ieriur Court, jog 
CLOSET, house delivered without, 44 
COLLAPSE of premises, damages, 66
COMMENCEMENT oi* PROOE IN WRITING to contradict 

terms of notarial lease. 17 
to let III proof ill verbal lease. i«>

COMMERCIAL PAPER, whether subject to landlord’s privilege, in 
COMMINATORY CLAUSE, resolutive clause is not, 284, 286 
CoMMODATl'M. or loan for use, 36. 37.
COMPANY winding up company tenant. 24s 
COMPENSATION OF RENT, 167. 168. 160, 170 

See Set-olT
COMPETITIVE: BUSINESS Set Rival business 
CONDITION, obligation of landlord to maintain premises 111 good 54 
CONDITION OF PREMISES at date of delivery. 46, 48. 4g 
CONDITIONAL LEASE with promise of sale, 12 
CONFESSION OF IVDGMENT. jo6 
CON FI SION. 27e
CONSENT as an element of the contract of lease, 4 
CONSERVATORY ATTACHMENT FOR RENT to liccom. du.

107. ms note 3, 133 note 1.
CONSOLIDATION, 27..
CONTINUATION OF LEASE See Interpretation 
CONTRACT OF LEASE -of things and work combined, 2. 

definition of contract of lease, 2.
rules applicable to lease of houses and lease of farms, 2. 
what things may be the subject of lease and hire, 2. 
nature of contract of lease and hire, 3. 
interpretation of leases, 4
acceptance of conditions and closing of contract, 4 
presumed leases lease by sufferance tacit renewal, 5. 
promise of lease, h. 
specific performance of contract, g.
mixed contracts of lease with promise of sale —interpretation 

of contracts of lease, 11. 
emphyteutic lease, 15. 
form of contract, 17 
proof of contract, 18 
duration of lease. 21. 
alienation for rent, 23.
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CONTRACT OF LEASE iront in uni ) who may lease or tiki 
l»ro|x*rty on lease—

capacity to make. 23. 
capacity, 23.
lease for period exceeding nine years. 24
minors, 25.
pupil to tutor. 25.
lease by person to whom judicial adviser has been ap

pointed, 25.
married woman separate as to property, 2s 
married woman not separate as to property, 2(> 
long leases by curators, tutors, etc . 28. 
married woman us trailer, 28. 
usufructuary, 29.
"owner” under Article ri>o8 C. Code. 20 
dowager, 29.
lease by person who is not owner, 30. 
joint owners, 31. 
partners, 31.
president of company use and occupation of company's 

office, 32. 
company, 32. 
tilings sequestered. 32. 
husband leasing to wife, 32. 

lease for immoral ot unlawful purposes, 33. 
immoral contracts, 33 
public market license, 35. 
monopolv, 35 

the price or rent, .th
en joy ment of premises an essential of the contract, 54 • 
termination of See Termination of lease 

CONTRACTOR, making repairs at instance of tenant. (>•> note 1
action by tenant against, for negligently executing repair- lor 

landlord, 57.
CONTRACTUAL fault of landlord damages, 39, (>s 
CONVERTING prcmi-cs to another use. is 1 153 
COSTS, jurisdiction, 303 note 4

of lease and registration. 174.
of attachment continued after knowledge of insolvency, 244 

COSTS AND EXPENSES as affecting landlord's privilege. 242 
CO TENANTS, disturbance by one to another, 80, Si. 

remedies of, in case of disturbance, 90, 92 
recourse of injured co-tenant. 93
clause in lease exempting landlord from liability for acts of, 94. 
liability of tenant to his, for damages ari-ing through neglect to 

make repairs, 190.
acts of co-tenants of principal tenant involving him with under

tenant, 219.
COTTAGE See Summer cottage
CREDITORS having right of pledge, etc , ranking of privilege of. 137 

rights of in case of insolvency of tenant, 235 <1 su/. 
CRIMINAL CODE -as affecting lease of houses for pur|M»sv- of 

prostitution, 33.
CROWN, leasing to second tenant -damages caused to first tenant so- 

ranking of privilege of, 139.
CURATOR —long leases by, 28.
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CURATOR (ronlinunl i, assignment of insolvent» uncxpircd |K>rtion 

of lease, 239 i t «« #/
to insolvent tenant’s estate -delay to bring privileged effects 

to sale. 244 note 3.
sale en bloc of insolvent's assets license. 244 note s 
right to attack landlord's privileged claim, 245 note

CUSTOMARY renting tnriod in our citiv 261.
DAMAGES for failure to deliver, 41 note -•

recovery by landlord where tenant fails to move in to premia
41

question of. as affected by tenant's acceptance of premise» in 
condition in which he finds them, 49. 

where lease exempts landlord from obligation to make repair , 49. 
where premises not ready for occupation at date stipulated, so 
for failure to deliver, 51 
for delay in delivery -set-off. S3
for defect in premises not known to landlord, ss note 1 
where premises destroyed in whole or in part. s<» 
arising from execution of repairs bv landlord, 37 
run from date defaulting party i» notified, 59 
where repairs are of extended duration, <>1 
for defects ami faults in premises leased, bo 
where defects are unknown to landlord, bb 
for collapse of premises, bb.
caused by defective work of municipal corporation, bo 
liability of landlord for, to boarders owing to lire arising Iront 

defective construction of chimney, 70. 
landlord excepting himself from action» of act of landlord. *0. 
action of, by one tenant against co-tenant, for interfering with 

enjoyment, 80.
action of, by tenant against purchaser of leased property who 

has illegally demolished a store shed erected by him, <>" 
due by landlord in ease of eviction of tenant by judicial dis

turbance, 9.3 note 6, 9b. 
caused by neighbouring proprietor, «27 
/bit! mitoyenneté, 97.
Ibiil -by other acts, 102.
due by landlord in case of tenant's eviction, as affected by 

tenant's acceptance of premises with all risks attached there
to, 97.

where thieves break into adjoining premise- belonging to land
lord and destroy plumbing with effect of flooding tenant's 
premises, 97 

caused by tenant, 148
caused by tenant abandoning the leased premises, 149 
recovery of, from tenant for material injury to the premises 

during lease, 134
liability of tenant for. caused by those under his control, 179 
by fire, 180
action of, against tenant for leaving premises in untidy or filthy 

condition, 178.
measure of, in case of tire, 185 
by tenant -postponement of action for. 199 
for violation of prohibition to sublet. 21b, 218 
tenant sued by undertenant for, 217 note, 
for expulsion of tenant under stipulation of expulsion in case 

of sale of leased premises -tenant not entitled to, unless right 
to, reserved in lease, 253. 234
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DAMAGES (continued), where premises destroyed in whole or in

where leased property is expropriated, 277.
for expropriation of tenant by sufferance, 281, 282.
for loss of rent where lease is resiliated for fault of tenant, 287
right of landloid to recover, for violation of obligations of lease,

light of tenant to recover, 299 
DAMPNESS of walls, 55, note 1 

and flooding of cellar, 74
DAYS OF GRACE for leaving tenant, to remove his effects and put 

premises in condition, 261.
DEATH of parties to lease does not dissolve lease, unless otherwise

stipulated, 14
hardship of this rule in certain instances, 234.

DEFAULT, putting the landlord in. 58
putting landlord in, to remedy defects and faults, 76. 
putting in. where lease contains clause of dissolution de fdein 

droit for cause, 283. 284, 285, 280.
DEFECTIVE CONSTRUCTION fire liability of landlord to board

DEFECTS AND FAULTS, landlord’s warranty against, 46, 
infectious disease. 46. 
paltering and whitewashing, '46 note 5. 
vermin, 47. 
bed-bugs, 47 note 1. 
unsanitary condition, 47. 
smoking chimney, 47.
refrigerator in butcher’s shop -defective, 47 
obligation of landlord to warrant tenant against, 66. 
acquiescence of tenant in habitableness of premises, 70. 
instances of, 72.
remedy of tenant in case of, 76.

DEFINITION —of contract of lease, 2.
DELAY in delivery damages—set-off —cancellation of lease, 53. 
DELAYS for notice to quit, 258. 

how computed, 260. 
in summary procedure, 304.

DELICTUAL FAULT of landlord. 68 
DELIVERY, of premises leased, 40. 

accessories, 41 
loss of thing leased, 43.
tenant prevented from occupying premises—disturbance of third 

person, 45.
in good state of repair, 46.
defects and faults, 46 (See Defects and faults).
specific |K*rformance of, 50.
where premises not ready for occupation at date stipulated, 50. 
failure to deliver damages, 51.
delay in delivery—damages -set-off—cancellation of lease, 53. 

DEMAND, for rent, 165.
DESTINATION, change of, by tenant, 85.

of premises, change of, 151, 152.
DESTRUCTION OF PREMISES, in whole or in part, 56, 271 et *e<y 

meaning of "destruction,” 275.
DETERIORATION, of premises, 178 
DIRECT ACTION See Action 
DISEASE, infectious, 46.

See Infectious disease.
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DISTRICT MAGISTRATE’S COl'RT. ju 
D1STRIBVTION of moneys levied, i vs. 298 
DISTURBANCE of tenant by act of government. so note 4

obligation of landlord to warrant tenant against disturbance, 79 
by the landlord himself, 79 
by third parties—trespass, 88
by the government, whether municipal or parliamentary. >; 
construction of word "disturliancc," 88
judicial -disturbance in consequence of a claim in or upon the

l>ropcrty, 94
caused by ont tenant to another liability of landlord for acts 

of tenant, 90. 
unlawful, by tenant, 147.
judicial, actions against tenant by third parties, i8y.

DOORS, repairs to, i s 7
DOUBLE WINDOWS, removal by tenant, 204 
DOWAGER lease by. 29

by husband, maintenance of, 29 
DRAINS, defective connection In-tween sink and. 77.
DRUNKEN PERSON lease by. .\v 
DURATION OF LEASE. 21

expiration of term agreed upon, 25s 
notice to quit. 25s. \s8
where no time is sjk-i lied for its duration, js.s. 267. 
of part of a house, or a room, 25b

EERECTS, transiently or accidentally on thi premises by the consent 
of a third partv express or implied, 118 

EJECTMENT of tenant for non payment of rent. 170 
See Rent.

ELEVATOR in building rented for business offices stoppagi of.
owing to its In-ing out of order, and to provide electricity as 
motive power damage to tenants, 62.

EMPHYTEUTIC LEASE, vs
lease for 99 years without obligation to make improvements, 

not emphyteutic. 21.
lease for 21 years by one company to another, of its mills, 22, 

no summary procedure, 403
ENJOYMENT, of premises, an essential of contract of lease. 54. 1*7- 
EXCEPTION TO THE FORM. 294 note 1 
EXPERTS, appointment of, to examine premises. 71#, 178 179. 
EXEMPTION FROM SEIZURE, by whom right to withdraw cen

tals effects from seizure may In- exercised, 126.
123

EXPIRATION of lease, remedy of landlord where tenant refuses to 
give up premises upon, 179 

EXPIRATION distinguished from "résiliation," 2b j 
EXPIRY of lease. See Termination of least-

distinction In-tween expiration of lease and résiliation, 233 
EXPROPRIATION, partial tenant’s alternatives, 87 

277
recour e of party expropriated, 279. 
under the Railway Acts, 280, 281 note 2. 
partial changing level of street, 281. 
precarious occupancy of tenant indemnity, 280. 

EXTINCTION of lease by mutual consent, 271 
Sec Termination of the lease, 
of landlord’s privilege. 139

EXTRA COMMERCIUM things which are, cannot In- leased, v
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EVICTION of tenant of |>ortion of premises, 9b
of tenant stipulated for in case of sale of leased property, *50. 

of the landlord, 291
<liiick eviction available by landlord under certain circumstances, 

EVIDENCE Set Proof
EVOCATION from Circuit Court to Superior Court, .toy.
EAR MS. lease of, 2 and 2 note 3 
EIRE, repairs necessitated by, 57.

partial destruction by cancellation of lease. 65 
obligation of tenant in case of destruction by, 180. 
rebuttal of presumption by tenant. 180. 
measure of damages in case of, 183.
destruction of premises through, principal tenant and under

tenant. 218 note.
presumption of Art 1629 C. C. in case of fire—sub-tenant. 220,

partial destruction by undertenant wishing to retain his por
tion of the premises, 22b

effect of destruction by, ufion agreement of landlord with in
solvent tenant's creditors. 23H note 4.

FLOODS, localities subject to, 74.
ELOOKS, repairing. 157.
EORM of contract of lease, 17.
EORTl ITOES EVENT, as extinguishing the lease, 233

destruction of premises by, 271, 275 
ERAI IH LENT removal of tenant’s effects by third party, 130. 
FREEZING of water pipes, iso 
Kl NERAL EXPENSES, ranking of privilege for. 137.
EM KNACK, repairs to. 156.
Kl RNISHING the premises leased. 142.

tenant's obligation to furnish leased premises, 142. 
what is sufficient furniture, etc., 142.

FI KN ITERE " furnish. ” definition, in, no note 2.
C.AC.Iv. Lindlord's. See Privilege of landlord 
C.AS I I XTl’RKS, installing, by tenant, 200.
(’.AS PIPES, removal by tenant, 204.
GOOD WILL of shop tenant closing shop, 85 note 4. 
GOVERNMENT, lease, governed by common law, 80.
GROSSES REPARATIONS, undertaking by tenant to make. 34 

clause in lease as to. by 
GETTER PIPES, repairing, 158.
Il AHITA BLENESS OF PREMISES acquiescence acceptance 

damages, 48
HEARTHS, repairs to, 13b.
HEATING installing radiators, 43.

apartments right of occupant to make use of furnace for 
special purpose of his business, 43. 

premises in winter - landlord's duty in respect of premises ad
joining tenant’s, 159

HEIRS, when chargeable with lease, 235. 
in possession lease per capita, 269. 
tacit renewal, 2b9

HIDDEN DEFECTS, liability of principal landlord for, where pre
mises sublet, 223.

HINGES, repairs to. 158.
HIRE, lease and hire. See Lease.
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Ht >1.11 >AYS. how reckoned m delays of procedure. v>4- 
HOT WATER PIPES. bursting. 159 notv ,4 
HOl'RKS, rulvs applicable to hast of, 2.
HVSHAND, leasing to wife v
III SHAM) AM» XVIFE Sw Married women
H Y It )TH KC A R V CREDITOR, a*- against registered lease, 247
ICE. rvmoval from roof accidents arising tlirough neglect, 19^
IDIOT. lease by. 23
IMMORAL contract «•( leas. . 33

list of premises lease by landlord for warranty, 82 and note 1 
destination of premises, 89.
purposes. conversion of premises for, by tenant. 152. 

IMPLEADING tlu undertenant, 214
IMPROBATION mthentic least ih
IMPROVEMENTS. bonus paid by tenant for. equivalent to rent 

l»aid in advance. 1(14 
Iiv tenant, 199 
reimbursement for. 2«.t 
removal. 20.4. 205 

INCAPACITY to lease. 2.4
INCIDENTAL cross demand b\ tenant for lamages in action for 

rent against him 167
INDEMNITY tint the landlord when tin It s, resiliated for fault 

of tin tenant. 2K7
INFECTIONS DISEASE. house just vacated by person suffering 

from. 7.4
INGRESS AND EGRESS uvevss by ten tut through adjoining pre

mises of landlord, 82.
INJI ACTION regarded ;e a modi of s|H*citieallv enforcing a contrai l 

not to do a certain thing. 10
to landlord to comjiel liim to desist front making improvements, 

fi.4 note 1
sought by oik tenant against co tenant for interfering with his 

enjoyment. 80
to restrain proprietor of leased premises from having them 

operated in manner injurions to tin public 149. 
by landlord to restrain tenant. 141 
procedure. .4*W*

INSANE PERSON, lease by. 24 
INSOLVENCY of tenant, effect of, 2,4.4 
INSPECTION of premises, 87 
INSURANCE, insurable interest of tenant, i8(» 

charges, 17(1
INTERDICTED PERSONS incupaeitv to lease, 23, 24. 
INTEREST, lent, if.7 
INTERPRETATION OF LEASES 4. n 
INONDATIONS, localities subject to, 74 

IRRESISTIBLE FORCE," definition of. 1 ss 
JEWELRY, subject to landlord's privilege, 111.
JOINDER OF ACTIONS, 294. 297
JOINT AND SEVERAL, tenants tacit renewal, 269
JOINT OWNERS powers and rights of. 31.
JVDICIAL ADVISOR lease by person to whom, has been appointed,

25.
JVIX’.MENT, delay for pronouncing, 305, 305 note 1. 

for future rent declared "tenante," 108 
rescinding lease for non-payment of rent, 172.
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JVDGMBNT(continued), delay between service of, and ejectment. 172 
rescinding lease, 295

JVD1CTÀL DISTURBANCE disturbance in consequence . f claim 
in or upon the property, 94.

JURISDICTION, how determined, in landlord and tenant cases. ,v«7- 
• if Circuit Court, 308.
See SujHTior Court -Magistrate's Court Recorder's Court 

JVS AD REM, landlord's right of preference over other creditors, to»» 
JUS IN RE. landlord's privileged right, 106 
LANDLORD, general obligations of (see summary at 38.1 

landlord's repairs, 55. 
execution of repairs by. 57.
tenant's remedy for coni|x*lling execution of repairs by, ,s* 
making of urgent repairs by delay to make, 61. 
contractual and delictual fault of, 39 
using material for repairs which emits odor. 63 
putting, in default to remedy defects and defaults, 76 
reconstruction of premises where destroyed in whole or in part, 

S§.
necessity of putting him in default to make repairs, ,s> 
making improvements injunction to make him desist, 63 and

liability of, for acts of tenant, 148, 188
privileged right and privilege for rent and other obligations i,f 

the lease. See Privilege of the landlord, 
cannot, prima facie, exercise privilege without process of t! 

court, 104, 103
acting in collusion with tenant to oust rights of tenant's cre

ditor, 106.
cannot oppose the seizure and sale of the moveable proper! v 

subject to his privileged claim or lien he can only ewrci-v 
such privilege upon the proceeds of sale, 133. 

cannot put an end to lease for purpose of occupying premia 
himself unless right to do so secured by the lease, 233 not» 1 

cannot himself expel his tenant where lease contains rc-olutiv» 
clause, 286. 

eviction of, 291.
lights and remedies under the Civil Code, 293- 
remedies under the Code of Procedure, 297 
remedy available where quick eviction is sought, 298. 

LANDLORD AND TENANT cases, jurisdiction, how détermina 
.V>7

relation of, where it arises, 2, 6, 7, 11, 12, 15, 36, 37. 
relation of—summary procedure, 301.

LAW COSTS. See Costs and expenses
LAW COSTS AND EXPENSES, as affecting landlord’s privilege. 13 = 
LEASE, of things and work combined, 2, 36. 

definition of contract of, 2.
of houses and lease of farms, rules applicable to, 2. 
what things may lx* the subject of lease and hire, 2 
rules applicable to lease of houses and lease of farms, 2. 
of incorporeal things, 3.
contract of, compared with contract of sale, 3. 
of property which does not belong to the lessor, 3 
nature of contract of, 3. 
interpretation of, 4, 11.
acceptance of conditions of lease and closing of contract, 4
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LKASK (ronluim 11, von tract by com-qiondence, s 

presumed, 5. 
by sufferance, 5. 6, 7.
use and occupation proof of value of, u|m>u faillir to prove 

verbal lease, 6.

by tacit renewal. 8 1 anil sir infra 1 
promise of, 8.
with promise of extended lease, if notice given. S not» 1 
specific performance of contract, y 
mixed contracts of. with promise of sali-, 11. 
emphyteutic lease, is
lease for yy years without improvements, i(> note 4. 
form «if, 17.
notarial or authentic. 17. 
proof against notarial lease, 17 
improbation of authentic, 18 
proof of contract of. is 

notarial lease, 18. 
lease by private writing. 18 
verbal lease, ly.

of immoveables is exclusively a civil contract, and not 0 mimer-

duration of, 21.
cannot exceed yy years, 21
for <)y years without obligation to make improvements.

for more than nine years, 22, 24, 25, 27, 38. 
long leases by curators, tutors, etc,, 28 
for twenty-one years, 22 note 1 
duration, where tenancy by sufferance, 22. 
where omission to s|H*cify, 32. 
where construed as an annual lease, 24. 

who inay lease, or take property on lease 
capacity to make. 23. 
capacity, 23. 
minors, 23, 24, 23. 
married women. 23, 25, 26, 28, 32. 
insane, etc., 23. 24. 
usufructuary, 2y
"owner" under Art ibo8 C. C. 29 
dowager, 2y.
person who is not owner, 30. 
joint owners, 31. 
partners, 31.
president of company use and occupation of company’s

company lease of mills to another company, 32 
things sequestered, 32. 
husband leasing to wife, 32. 

for unlawful or immoral purposes. 33. 
immoral contracts, 33. 
public market—license, 35. 
monopoly, 35.

the price or rent in relation to the contract of lease, V» Sis* 
also " Rent ")

22
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I.lvASK tcoiihnut'll, iaiKvll.ition whvrv premises unlit for purpose for 
which they arc rented. 49

exempting landlord from obligation to make repairs -damages 
4<J

clause in, putting all repairs at charge of tenant delivery, 47. 
résiliation demolition of side wall. 57
execution of repairs by landlord, as affecting résiliation of, 37,

résiliation of, where premises unlit for habitation, 69 
rescission of, owing to making of repairs, 04 
interpretation clause as to reimirs, by 
résiliation for defects and faults, (t(>
résiliation of, at instance of tenant owing to need of repairs,

'U
résiliation of, owing to repairs rendering premises uninhabi

table, 62
résiliation of, for damp walls, .s.s note 1

defects and faults giving rise to. 77, 7ft 
résiliation for disturbance, 88 note 1 
cancellation, for obstruction of light by landlord, 80. 
cancellation disturbance by co-tenant, Hi
résiliation for previous immoral use of premises, 82 and note 1. 
cancellation of, of apartment in apartment house in consequence 

of smoke and noxious odors, «>4
résiliation of principal lease entails résiliation of the sub-lease.

cancellation where house Incomes uninhabitable by reason of 
exercise by ncighlxmring proprietor of his right of mitoyen 
ne te, etc., 101, 103.

cancellation of. where tenant commits waste, 153, 154
where tenant uses premises for illegal pur|x>sc or con

trary to the evident intent for which they are leased,

destination of premises as described in change of, 85.
extinction by mutual consent, 271
effect of total destruction, 271
effect of partial destruction, 271. 273.
effect of expropriation, 277
effect of resolutive condition, 282.
extinction '/< jdein droit as result of resolutive condition, 282. 
registered - expropriation. 277 - 2 78 
establishing date of, 281.
indemnity due landlord where lease is rcsiliated for fault of 

tenant, 287
implied résiliation where landlord relets premises abandoned by 

tenant, 290. 
assignment of, 206.
sub-lease. See Sub lease or assignment of lease, 
subletting contrary to terms of, effect of, 213 
precautions to lx- taken by undertenant, 229 
obtained from landlord under false representations, 233. 
unexpired term of. in case of tenant’s insolvency. 237 et w</. 
special stipulation as to its termination where property is sold,

for a year, registered, docs not constitute a charge on the im
moveable, 249

for more than a year -registration, 247.
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U \>l; i iitilin ni il . annual basis ni' leases in (juvln i, j$(>. 

verbal See I'riHif 
verbal notice to <|uit. 255, 
expiration of imn. jyx 
notice in i|iul. .'s.s. -*>h
in consideration «*f personal -vrvivt ^ notice lu quit, 250 
by tuvu renewal, notice lu terminate, _\sH 
by tacit renewal, s4>j 
of part of a Iioiim _>sb 
of a room. 25b

Svv also Tavit rviu wal 
for an tinvvrlaiii period, »«,; 
by sufferance. v 7, 22. 21,S 
whvrv lairs an hi |N>ssvssion, 2<>u 
ri -illation of. at instance of tviiaiit. 2t/a 
for unlawful or immoral pur|iosvs, \ < 

immoral voutruvts. ,v> 
public marke t license. vs 
monopoly, .vs

made by government. governed by common law, Ho 
notarial extent of landlord’s privilege for rent when, tog 
by private writing extent of landlord’s privilege for rent, 1 n> 
danse in. relating to furniture, goods, chattels and effects of 

• very kind as security for rent, 14s 
of premises for manufacturing brick with right of tenant to use 

via y thereon for that purpose landlords privileg.. ms 
stipulation in, putting all repairs at charge of tenant, iy> 
interpretation of such stipulations, 15b 
cost of. and registration, 174
synallagmatic promise of enforcement imnm militün, 10.
by sufferance, v 7, 22, 26K.
by sufferance "owner." definition of, t. 7

Article ib<»H establishes a presumption only, 7 
See Contract of lease 
See Expiration of lease, 
termination of See Termination of lease

See Résiliation of lease 
with promise of sale See Promise of sale 

LEASE AND HIRE See Contract of lease Least .
of things and w ork combined. 2 

I.IAHI I.ITY of landlord for acts of tenant, go, 14H 
LICENSE See Liquor license 
LIEN of landlord for rent, etc . „M,b 

S< t Privilege of landlord 
LIGHT, obstructing, Ho, Hi
LIQl I DATION Ste Insolvency of tenant effect of
I.Kjl 1 d< LICENSE, landlord's privilege upon proceeds of sale of. 112
LITISPENDENCE. 171
LOCKS, repairs to, 15H
LODGING HOI SE, keeping a, as affecting prohibition to sublet, 212 
LONG VACATION, proceedings in, u>s 
LOSS o|« THING LEASED 45. y.
MACHINERY, disturbance caused to co-tenants by, y.*

installation by tenant -adaptability of premises, 1 to, 20 *. 
MAC» I ST RATE’S (DISTRICT. Cot RT. 312 
MANSARD ROOFS, removing snow and ice from, tyy
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MARRIED WOMAN, capacity to lease, 23 
separate as to property- -lease by. 25 
not separate as to property—tease by, s6. 
as trader lease by, 26 notes, 29. 
husband leasing to wife, 32.
separated as to property is third party toward her husband 

and can give notice mentioned in Art 1622 C. C. 1 i s 
where wife not party to husband's lease, not Itound by terms or 

conditions thereof, 116.
MERCHANDISE, seizure of. by landlord in exercise of his privileged 

right, 105, 110, ill. 
as security for rent. 143 

MINORS, capacity to lease, 23. 23 
emancipated, 25. 
engaged ill trade. 25 
minor leasing to tutor, 25 
incapacity established in their favor, 24.

M1S-EN CAUSE of undertenant, 214.
MISE EN DEM El RK. necessity of putting the landlord in default, 

58, 76.
where lease contains clause of dissolution </<• /*/«•/w drmt for 

cause, 283, 284, 285. 286
MITOYENNETE, exercise of right of. by edjoining proprietor ten

ant's recourse, 98
MONOPOLY, lease to create a, 33.
MONTREAL, by laws. See By laws.
MORTGAGEE, rights of, as against registered lease for more th 

one year, 248
MOVEABLE EFFECTS ' defined. 111, no note 2.

MOVING, in effects by new tenant, 41 
M IN ICI PAL BY LAWS, police regulations, 88 note 3. 
MUNICIPAL CORPORATION, damages caused by, 69. 
MUNICIPAL TAXES, ranking of privilege for. 138 
MUR MITOYEN See Mitoyenneté.
NAILS, putting, in walls by tenant, 202.
NEIGHBOUR, damage caused to. by tenant. 148 
NEIGHBOURING PROPRIETOR, damage by, 97 
NOISF* from upper tenement, 75-

eviction of tenant of a room for noise disturbing neighbour>, 
81 note 3.

made by tenant—action by third parties, 189.
NOTARIAL LEASE. 17

advantages of, 17. 
proof against. 17. 18.
extent of landlord's privilege in case of, where tenant a trader 

and abandons his property, 109.
NOTICE, what, necessary to put landlord in default, 59 

by tenant of judicial disturbance, 96. 
to tenant demanding payment of rent, 165. 
to landlord by third party that certain effects on the leased 

premises are his property, 112, 113. i>4- "5 
ibid--what constitutes sufficient notice* in such case, 115. 
by married women, 115.
proof of notification to landlord by third party, and knowledge 

acquired by landlord, 116. 
by registered letter, 117 note 3.
to terminate tacit renewal—must lie in writing, 270. 
to prevent lease by tacit renewal, 264.
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N»'TKl. TO (jl'IT whirv least- contains special stipulation in case 
of sale, 251

tahle of delays for, 258 
how delay computed, 2 Go 
form of. 260.
where term of lease is uncertain, or lease is \erl>al, or presumed, 

-55. 258
under Art 1089 C I*.. 170

NOVATION, landlord's privileged right tenant giving note, 105.
stilJetting where prohibition to sublet consent of landlord. 214. 

M IS AN Cl1., by landlord, action to have, suppressed, 81.
Uasiiig premises for purposes likely to cause a. qi 
liability of landlord or tenant for, committed by his tenant. 189 
landlord's liability for, 197.

1 »BLI(. XTION with a term Rent. 162.
OBLK. ATIONS of the landlord. ,38.

Si* Hummarx at p 38
OBLIGATIONS OF I HI*. LKASli. landlord's privileged right for. 

104. 108.
Discussion as to ranking of landlord's privilege in the case of 

claim for breach of obligations of the lease other than non- 
nayment of rent. 108.

uM.h.VriOXSOF TH IC TENANT iS-i summary at p. 141 
OBI.K i.\ riONS under the lease mutuality of. _>.v 
OCCl I'ANT AT WII,1. See sufferance 
OCCl I* \TI<)N by sufferance See Sufferance
OCCl RATION Of* PREMISES. tenant prevented from oe'cupying 

disturbance of third person, 4s 
See Delivery.
where premises not ready for occupation at date stipulated in

what constitutes occupation, so, note 5.
OPPOSITION FOR PAYMKXT msolvencx of debtor order to 

call in creditors, 108 note 4
containing allegation of insolvency and demand for calling in

of creditors, effect of, 298.
OPTION TO PI "R CHASE, notice to tenant, 254 
•‘OWNER," definition of, under Art 1608. .3, 6, 7. 

under Art 1O08 C C\. 29.
"I thing lent, leased or pledged ranking of privilege of, 1,38. 

PAPERING, 4G note s 
PAROL EVIDENCE Sc Proof 
PARTXliRS, 1 lowers and rights as to leases. .31 
PAKTX KRSHIP. effect of tenant, a trader, forming, and partnership 

carrying on business in the premises, 140, 145 
liquidator of, suving debtor of, for rent, 172. 
lease by, alienation by partnership, 247 note 1 
siililetting where partnership involved in prohibition to sublet, 

215
PARTIAL DKSTRVCTION of premises, cancellation of lease, 65. 
PARTITIONS, repairs to, 157.

placing, by tenant, 201 
PARTY WALL See Mitoyenneti 
PASSAGE See Right of passage 

See Ingress and egress.
PERSONS affected by civil degradation cannot lease, 24.
PETITORY ACTION brought against tenant, procedure in such



Landlord and TenantA4*

PIANO, notice by proprietor, third party, to landlord that piano on 
leased premises is his proj>erty, 112, 116-11H 

privilege of landlord as to, instances of, 1 19 
PLASTERING OF INTERIOR WALLS. 1*7 
P< HJ Civ regulations, 88 note 3 
P< >SSESS!ON See Delivery See Occupation

what constitutes taking jKissessioii, 50 note 3 
tenant refusing to take, when premises not ready. ,s«l 
of premises, action by landlord to recover, where lease ha- ex

pired, 179
of premises, action to recover, by landlord, 294 Ju
nction to recover —summary procedure. 301.

POW ER, installing, by tenant, 200.
PREMISES Sec Delivery

condition of at date of delivery. 48.
where not ready for occupation at date stipulated, 30
unsanitary, 35
destruction of, 56.
rendered uninhabitable through remedying of defects existing 

at date of lease, 62 
access to, to make repairs. (12 note 1 
abandonment of, justification of tenant for, ho, 62 
abandoning, through making of repairs, (14 
uninhabitable, reduction of rent, résiliation of lease, 69 
acceptance of, by tenant -acquiescence in defects, 70. 
defects and faults in instances of, 72 
abandonment through defects and faults. 77 
inspection. 87.
putting up "to let" sign, 87 
change of destination by tenant, 85. 
immoral destination of. 89.
access by tenant through adjoining premises of landlord, .s; 
obligation of the tenant to preserve the, etc , 177. 
deterioration of, 178
remedy of landlord where tenant refuses to give up, at expira

tion of lease, 179 
use of. by undertenant. 217
used by tenant for illegal purposes or contrary to the evident 

intent for which they were leased. 151, 13- 
PRESCRIPTION, landlord s delay of eight dav> for making an attach

ment in recaption, regarded a- a short prescription. 131 
of action to recover taxes agreed to Ik- paid by tenant, 173. 
of action for rent, 174 

PR ESI MPT ION as to tenant's repairs, ss
of deterioration by age or decay tenant's repairs, 15.S. ES7. *5S- 
of negligence where pijx's burst in winter time, ES9. iho. 
of fault on part of tenant under Art 1627 C C., 179- 
of fault in case of fire, rebuttal, 180 

PRICE OF LEASE, in relation to the contract of lease.
PRIVIES, cleansing vaults of, 160 

house delivered without. 44 
PRIVILEGE OF THE LANDLORD

Privileged right cannot, prima facir be exercised by the land
lord himself without process of the Court, 104 

extent of privilege, 105.
seizure of effects subject to the privilege, 103, 112.
seizure in recaption within eight days of removal of effects, 105.
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PRIVILEGE OF THE LANDLORD .«wbWWi.
where goods consist of merchandise, 105, no. 111.
attaches however short may be duration of the leam 103.
giving a note for debt. iot>
devices for avoiding the seizure. icg>
landlord acting in collusion with tenant, 10b
is created by law only, 106.
"privileged right " distinguished from "privilege" in winding up 

of company See Insolvency of tenant 
rent due and rent to liecomv due, 107
can Ik- exercised only on proceeds of sale of effects under execu

tion, 10H
ranking of, where claim relates to liquidated damages for breach 

of obligations of the lease other than non-payment of rent, 
10M

where lease is a notarial one, 109.
1 hi 11 where tenant, a trader. Iieeomcs insolvent, 109
Sec Insolvency of tenant
where lease by private writing, 110
what effects are subject to the privilege, 110
in general, 110.
"furniture" defined, no note _•
"moveable things," moveable property" defined, 110 note . 
commercial pu|H-r. 110. 
liquor license, 1 n>
moveable effects of third |k-i ■.oils, 112. 
things transiently on the premises, 1 u, ns. 
notification to landlord, 112, 114 
what constitutes sufficient notification, 115 
notice by married woman, 115 
who are third parties. 115
proof of notification to landlord and knowledge acquired by 

landlord. 116.
notice by registered letter, 117
goods on the premises by the consent of a third person expressed 

or implied, 118. 
effects of under-tenants. 121 
exemptions from seizure, 123 
removal of effects from the leased premises, 12*;. 
right of landlord to follow them suixii -ijaiji rii /*#/• Until U>

ranking of the landlord's privilege, 135 
extinction of the privilege. 139.
how exercised -is privilege u|w»u proceeds of sale of effects 

seized, 135, 297
of underlandlord. 216, 217, 219
in case of tenant's insolvency, 23b <1 wy.
where lost by confusion or consolidation, 270, 271
for rent "due” or to become due, 293, 296, 297.
in case of tenant's insolvency, 236 11 m y , 242
See "Insolvency of tenant "

PRIVILEGED RIGHT of landlord So Privilege of the landlord 
PROOF—of contract of lease, 18. 

notarial lease, 18, 19 
lease by private writing, iK
testimony cannot Ik- received to contradict or vary terms of 

valid written instrument, 18. 
lease of immoveables is not a commercial matter. 19



XX
X 

XC

344 Landlord and Tenant

PROOF {continued), verbal lease, 19.
commencement of proof in writing, iy, 20. 
ai I missions, 20.

third parties, 20. 
by agent, 20 note 3 

occupation by sufferance, fa, 21. 
widen» of notary, 21

of advocate in whose office lease was passed, 21 note 3. 
of value of use and occupation upon failure to prove verbal

against notarial lease, 17.
parol evidence to prove consent of tenant to erection of out

building, 81.
of notification to landlord by third party that certain effects of 

Ids on leased premises are his property, 1 ifa. 
of rent to Ik* paid -authentic lease, 104. 
of payment of rent where no receipt. 173, 174. 
burden of proving condition in which premises were delivered 

over to tenant, 178
rebuttal of presumption of liability in case of tire, 180. 
of request by landlord to have repairs made, 203 note 2 
parol evidence to prove verbal consent of landlord to transfer 

of the lease, 209.
commencement of proof in writing receipt by landlord of 

cheque from undertenant immediate cancellation, 209 note 1. 
1 notice to quit, 260.

« i date of lease, 281.
See Notice.

PR ESI MED LEASES. 5. 7
PROCI')DURE, in case of judicial disturbance of tenant, yy

i wreise of other remedies where winii gugerii /tar droit de ttuilt 
ineffective, 133

Distribution of moneys levied. 13s
actions and remedies between landlord and tenant. 293-313 

PROMISE OF LEASE. 8
PROMISE OF SALE, mixed contracts of lease with, 11

least with notes given as consideration of contract for
feiture. 1 fat

PROMISSORY NOTES, whether subject to landlord's privilege, in. 
PROSTITUTION, house leased for purposes of. 33

landlord leasing house which has been used for pur|Mises of, 8«>. 
PRUDENT ADMINISTRATOR, tenant's obligation as, 147. 
PUBLIC MARKET, lease of stalls in license, 35.
PURCHASER of lease, rights of. 228
PURCHASER OF LEASED PREMISES, subrogation in rights of 

vendor, ifafa.
231253
waiver of right to ex|K*l tenant. 253.
demolishing buildings erected by tenant in gtnnl faith dain-

action by, to recover jMisscssion from tenant, 302.
I ARRY right to extract stone from, for a certain jhthmI, 15. 
ADIATORS. installing. See Heating.
ASKING of landlord’s privilege, 135.
ATS, house infested by, 74.
EHUILDING where premises totally destroyed, 273. 27b. 

where premises partially destroyed. 274, 275
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KIX EIPT FOU RHNT varying condition of notarial least 17. 
RECEIPTS for rent. 17.V
RECONSTRUCTION, where premises destroyed, j6.

See Rebuilding
difference between repairing and reconstruction, 27O 

RECORDER’S COURT. 112
REDUCTION of rent Where urgent repairs have to tie made, 168. 
REFRIGERATOR, butcher's shop, defective, 47, 40 note 3, 72. 
REGISTRATION of lease for more than one year, 247. 

hypothecary creditor, 247 
of least -cost of, 174

REIMBURSEMENT for improvements, jot 
RELATION of landlord and tenant See Landlord and tenant 
RE LETTING, period required for, 87, note 1 

putting up "to let " sign 87
REMEDIES of landlord under tin Code of Procedure, 297. 

of landlord under the Civil Code, 293
of tenant, 23.’ See Actions between landlord and tenant, 
of tenant under the Civil Code and Code of Procedure, 299 

REMEDY' by summary procedure, pm
REMOVAL of effects from leased premises right of landlord to fol

low them mu-11 ifmftrii /mii ilroit */» -nth, 129 
delay for 261

RENT in relation to contract of lease. <<•
payment of. may imply renunciation by tenant of landlord's 

warranty, 48
setting off damages for delay in delivery against rent due, 53. 
retaining rent to set off defects remediable by landlord, 53. 
reduction of, where premises destroyed in part, $<> 
during |H-riod of reconstruction, 65. 
where possession delayed owing to making of repairs, (*• 
diminution of, on account of extended repairs which became 

necessary lief ore lease passed, 6a. 
reduction of. on account of repairs, 63. 
reduction of premises unlit for habitation, (>9. 
reduction of, where trespass is accompanied by assertion of 

right. 90.
diminution of, owing to exercise by adjoining proprietor of his 

right of mitoyemivt ,c etc , 101, 103. 
tarnishing the premises with effects sufficient to secure the, 142. 
il tachaient for rent to Income due w here landlord’s security 

threatened, 107. 108
payable to principal tenant by his undertenant, 216. 
benefit of term for payment of loss of lienetit through insol

vency of tenant. 23(1.
to liecome due is a debt with a term. 23s 236, 236 note 1.

>1 (ligation of the tenant to pay rent and certain other charges, 
161

time of payment, ifn , 
obligation w ith a term. 162 
paid in advance, 162
reimbursing to tenant who has left premises with landlord's 

consent and paid rent 111 advance reletting, 164 
proof of rent to lie paid authentic lease, 164 
bonus paid by tenant for improvements -subsequent résiliation 

of the lease, 164. 
ipiNirt ion ment of. 165. 

demand of payment of. 1(15
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RENT (con(inuid). where payable, 165.
to whom to lx? paid- sale of premises, 166. 
interest. 167
sale of contents of building to tenant reduction of rent, i<>: 
grounds of refusal to pay, 167. 
compensation. 167. 168, ifiy, 170. 
incidental cross demand for damages, 167. 
reduction of. where urgent repairs have to Ik- made, ibK. 
where leased property is destroyed, i(x) 
remission of, under Art. 1089 C P , 169 
remedies of landlord where rent not paid, 170. 
payment by tenant after action instituted and lie fore judgment 

172
damages for loss of rental, 172, 287 
surety for payment of, 172 
receipts for. 173. 
prescription of action for, 174. 
taxes when viewed as rent, 175
payment of, may lx* made to purchaser of property which is 

unseizable, 234.
action for, by principal tenant against his undertenant, 22 
expulsion of undertenant by principal landlord for default of 

undertenant to pay rent, 222. 223. 
apportionment, 253.
ejectment for non-payment of, where lease by sufferance. abo 
diminution of. where premises expropriated in part. 277 
reduction of, where premises destroyed in part only, 271. 272

discretion of Court in such case, 27#).
from what date diminution to lx* reckoned, 27b
clause us to non payment where n fHnu- tit tirrhiann, 2>-
"due" or to become due privilege for. 29b
attachment for procedure. 297
damages recoverable by landlord where lease is resiliated for 

fault of tenant, 287.
ibid where sufficient effects on leased premises to secure rent 

to become due, 289.
action for, where |N»rtiou is for rent payable for moveables ;« >_• 
landlord's privilege for. See Privilege of the landlord 

RENTING |x*riod in the cities, 261
REPAIRS, clause in lease putting all, at charge of tenant at dan of 

delivery, 47
want of, at date of delivery. 48
special stipulation in lease as to, 54
where premises partly destroyed. 5b, 57.
execution of, by landlord tenant's rights, 57.
renunciation by tenant of right to have repairs made. ss.
landlord's repairs—tenant’s repairs, ys
may lx* exacted from transferee of pro|x*rty leased, 5K
consent of tenant to making of, bj
how tenant should proceed where he seeks to have repair- 

made, 60.
urgent where extending over forty days tenant's remedies /> 1 
injunction to restrain landlord from making, by 
damages for landlord's, where of extended duration. (>4 
clause in lease putting indispensable repairs at charge of tenant 

—how construed, 65.
obligation of the tenant to make certain lesser repairs, 15s
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KIMPAIRS (continual), rvduvtion of nut by reason of, ibs

to building partially destroyed by fire must Ik- effected by 
landlord with due diligence or be liable to damage*. 273 

and reconstruction, distinction between, 27b 
tenant’s repairs to Ik- made by undertenant, 217 
by principal tenant for undertenant, 219 
by principal landlord where premises sublet. 221. 222 
tenant's remedies to compel making of, 200 
extending over and under forty days, bt 

RES JUDICATA. 66 note 4
RESCISSION OF I.KASE See Résiliation of lease 
RESILIATION OF LEASE, discretion of Court to grant, 241. 

cause of. must exist at moment of declaring judgment, 212 
grounds for, 232. 
effect of, 234
where tenant insolvent, 23s, 243
distinguished from "expiration," 263
by reason of resolutive clause in lease, 282
See Actions and remedies between landlord and tenant
judgment rescinding lease, 293
Sec Lease.

RESOLUTION de plein droit, 282 280
RESOLUTION OE THE LEASE Sec ....................»f tin Uas<

See Termination of the lease 
RESOLUTIVE •Condition in lease, 282. 28(1
RESPONSIBILITY of landlord for acts of tenant Si Liability of

landlord.
for accidents See Accidents 

RESTORATION from alterations by tenant, 202 
REVENDICATION of machine by unpaid vendor where it has become 

immoveable by destination, iKS
RIGHT OF PASSAGE, by tenant through landlord's adjoining pr<

RIGHTS AND REMEDIES of landlord under the Civil Code, 203 
RIVAL BUSINESS, landlord allowing, in same block, 84 
ROOF, constructing new. 48, 54

Hooding of, owing to soil pipe becoming choked, 72 
removal of snow from tenant's obligation, ibn 
responsibility for removal of snow and ice from roof, and acci

dents arising from neglect, 192 
ROOF PIPES, repairing, 138
SALE, contract of. compared with contract of lease, 3 

ipixed contracts of lease with promise of, 11 
of stone in quarry, 13
of leased premise-* payment of rent, 1W1
of leased premises rights of purchaser as to undertenant. 22b. 
of leased premises effect of. 24b
special stipulation in lease as to termination where proper tv is 

sold, 250.
position of purchaser. 231
of leased projierty, subject to right of redemption, 234 
of lease, 20b.

SAISIE ARRET APRES JUGEMENT. 133 
SAISIE-CONSERVATOIRE. 133 note 1
SAISIE-GAGERIE removal of tenant's effect* second action, 1 \2. 

See Attachment for rent 
Sec Privilege.
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SAISIE-GAGERIE CONSERVATOIRE. 107. i<« note J 
SAISIE-GAGERIE EAR DROIT DE SIT TE. uy 

for rent to become due, 129, 146. 
when declared tenante, 129 
extinction of right to, 130 
See Attachment in recaption 

SKCVRITY FOR RENT, furnishing the premises, 142. 
other security, 142. 
for obligations of the lease, 263.

SEIZl'RK for rent, 170 
See Attachment
declared trnank as to rent to lx-coine due, 170. 
exemption from, 123. 126.
by whom right to withdraw certain effects from, may be 

exercised, 126.
SE<Jl ESTRATION, lease of sequestered property, 32.
SERVICE of assignment of transfer of leased property, 253 note 2. 

of declaration, 297.
SET < IFF, damages for delay in delivery against rent due, 53.

retaining rent due to set off defects remediable by landlord, 33.

SHI I TERS, repairs to, 137 
SIDEWALKS, care of, in winter. 191.

obligation to daily sweep, as directed by by-law, 196 note 2 
SIGN, "to let,'' landlord putting up, 80.

tenant's rights as to putting up signs and advertisements, 202. 
SNOW, removal from roof tenant's obligation, 160.

removal from roof accidents arising through neglect, 192 
SOIL PIPES, keeping open. 158.
SPECIFIC PERFORMANCE of contract of lease, 9.

of delivery of premises may be enforced mann militari, to, 50. 
to com|M-l landlord to make repairs, 10. 38. 
to compel tenant to sufficiently furnish the premises, 147. 

STALLS in stables, repairs to, 160.
STATEMENT of condition of premises upon tenant taking possession, 

'77
St M LEASE OR ASSIGNMENT OF LEASE. 206. 

what constitutes subletting, 206 
" undertenant,'' 206.
what constitutes an assignment of the lease. 206. 
prohibition to sublet, 208.
implied consent of landlord notwithstanding the prohibition, 208. 
subletting part of premises where prohibition to sublet, 211 
renting furnished rooms to lodgers where prohibition to sublet,

grounds for landlord's refusal to grant |>ermission to sublet. 212. 
effect of subletting, contrary to the terms of the lease, 213. 
novation, 214
impleading the undertenant, 214. 
where partnership involved in prohibition to sublet, 213 
damages for violation of prohibition to sublet, 216. 
sub-lease as affecting relations of principal tenant and under

tenant, 216.
sub-lease as affecting relations of principal landlord and the 

principal tin.ml ISO
sub-lease as affecting relations of principal landlord and the 

undertenant. 222.
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SUB*LEASE OK ASSIGNMENT OF LEASE .
effect of assignment of lease, 227
assignment of insolvent tenant's unexpirvd portion nf k .1-1, 

where prohibition to sublet or assign lease, 239 rt *• 7 
as affecting destination of premises, 152 note 1, 153 

SUBLETTING, clause prohibiting, effect of. where tenant Iwcvmc- 
in sol vent and makes an abandonment, 238 #7 *#</ 

SUBROGATION of purchaser in • iglits of vendor of least I i-ropt rt>. 
lif

of insurance company in place of landlord in case of lo-s |»v fire,

of purchaser of leased pro|H-rt>. in rights of vendor. 233 
SUB-TENANT, pnsumption of liability in cast of fire, 1*4. is'

action of ejectment under summary procedure by ten mt .k.iiiisI 
vi

landlord's privilege upon effects of, 121 
See Undertenant 
Sir Sub lease

SUCCESSION. See Heirs 
SUFFERANCE, lease by sufferance, t. <». 7. 2<>8 
SUMMER COTTAGE, liability of tenant for objects stolen from. 1 s< - 
SUMMARY PROCEDURE, where remedy by lies, 300 

proceedings under, 303
SUNDAY LAWS, as affecting lease. 88 note 3.
SUPERIOR COURT, jurisdiction by evocation from Circuit Court

JOf.

jurisdiction of, 312.
SUPPLIES, ranking of privilege for, 139.
SURETY for payment of rent, 172 
SURETIES for obligations of the lease, .<>3.
SWEEPING CHIMNEYS. is<». 1S7 
SYNALLAGMATIC CONTRACT, lease is. 4 
TACIT LEASES. 266 
TACIT RENEWAL, lease by, 8. 

is not a verbal lease, 256. 
lease by, notice to terminate, 258 
termination of. 270. 
lease by, 262.
joint and several tenants, 2<m>. 
where heirs are in possession. 
clause excluding, 270.

TAXES. 17 s, 176.
TELEPHONE, installing, by tenant, 200.
TENANT, right of ingress and egress, 41, note 3. 

delivery of accessories to, 41. 
days of grace for moving in and moving out, 40. 
use of yard, 41, 42.
moving goods into jiremises while repairs are being made not 

occupying himself -gixnls lost or stolen -damages. 50 
disturbance of. by act of Government, 36 note 4 
rights of, where premises destroyed in whole or in part. V» 
prevented from occupying premises disturtrance of third per- 

MÜ
acquiescence in condition of premises at date of delivery, 48 
obligation of landlord to warrant, against disturbance, :<> 
action against trespasser -laches, 89.
remedies of, for com|telling landlord to execute repairs, 58. 
renunciation by, of right to have repairs made valid, sv
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TENANT couliiuwl . Unant’s repairs, ss
const'll! of. required to making of repairs, (>i 
recourse of, for landlord's violation of warranty as to defects 

and faults, bb.
acceptance of premises |>y acquiescence in defects premises 

must lie habitable, 70. 
remedy of. in east of defects and faults. 76.
Art. Hu7 C C presumes fault on part of. during I,is enjoyment.

in ease of injuries or loss to the premises, 79. 
right of passage through adjoining premises Im longing to land 

lord. 8.»
liability of landlord for nets of, 91 
See Liability of landlord
building on lot in iood faith demolition <4 structure bv pur

chaser of property damages. <*> 
petitory action brought against procedure in such case, os 
selling effects to third parte sale is subject to landlord's light 

of recaption. 134
undertenant See Sub lease 01 assignment of lease, 
last illness of, ranking of privilege for charges of doctors, nurses, 

etc, 137.
obligations of, in g« lierai 1 see summary at p. 141 . 
injury to premises by recovery of damages by landlord during 

the lease. 154

See summary from p. 18S 
liability of. to third parties, 18K. 
insolvency of effect of, 235.
respective rights of incoming and outgoing tenants, 2b 1. 2(u. 
rights are personal, not real rights, 240
special exception where lease for more than a year is registered.

eviction of. in case of side ; where stipulated in lease, 23» 
no damages inq lit d in such case, 253.
rights of, where property sold subject to right redemption. 254. 
option to purchase notice, 234
remedies of, under the Civil Code and Code of Procedure. 200. 
option to demand résiliation of lease or diminution of rent, 274. 
See Co-tenants

TENANT S OBLIGATIONS.
(see summary at p. 141 I

TERM, benefit of. tenant losing, where insolvent, 233. 
of lease, expiration of term agreed upon, 233. 
where no term is specified, 233. 
notice to quit, 233. 238.

TERMINATION OI; THE LEASE
See summary at p 230.)

THIRD PARTIES, moveable effects of, when subject to landlord's 
privilege, 112

TIME of lease See Duration of lease 
TO LET sign, landlord putting up, 8b.
TOLERANCE, lease by See Sufferance.
TORTFEASOR, action in warranty to call in, 192.
TRANSFER See Alienation

of lease, precautions to be taken by transferee, 229 
by landlord to purchaser of rights under lease not presumed to 

include claim of damages against tenant, 252.



IXIU'X >5i

TRItSFASS by Government or municipal mit! oritics, 87, hh 
accompanied with assertion of right. t#o.
"mm trespass" defined, <>.t
by adjoining proprietor tenant's recourst. mv 

I k I.SI'ASSI.R, right of. to call in tenant so as to protect himself 
a^aiiM .. mvoikI action I»y the latter, 8-j 

Sec < )bligallons of landlord warranty disturbance by third 
parlies, 88

Th See l listurbance
TR< >1 Bl.l\ I>lv DROIT, third party claiining right to cut ha> on

leased premises, t)- 
S'« Disturbance

TR« d Itl.l; Id- I AIT n, Distnrbann 
TRI STICKS, leases for periods exceeding nine years. .*4 
Tt ToR. t minor pupil leasing to tutor, .*s 

long leases by, jS
I \ I’llOlD I;I,.\'I,;R. house uist vacated bv person suffering from. 74 
l XdKRTKNANT. in idem to. by reason of collapse of stairs, <».,

precautions to lie taken by him in the sub lease or transfer of 
lease. 2jit

landlord s privilege upon effects of. ui 
See Sllb least

I MAIMRI'D TICkM of least. .M7./m»/.
1 M WVI'l I. DISTl RltANVK MV TENANT. 147 
I NI’AID VENDOR. privilege of, i> inferior to landlord's, 137.
I NS AN IT A R V ci ion of premises, 47 

premises, ys
premises, cancellation of h ast , 78, mite 1.

I NSEIZAHI.E PROPERTY. alt of tenant may pay rent to pur

I RGENT REPAIRS. extvmling over forty days, 61.
I SAGE, in regulating duration of lease, 22. 2,\

in respect of determining tenant's rc|»airs, 155.
I’SE AND (>CCl RATION, recovery for failure to prove verbal

V ACATION Sc l.ong v. cation
VAM'ATION of tiled - garnishing the leased premises basis of, 145, 

14b
VERBAL LEASE. to prove recovery for use and occupa-

proof of. it#,
notice to »|Uit, j.s.s, -\<>8

VERBAL NOTICE to put landlord in default, so
V l\R MIN 47
VISITING tin premises leased, by landlord. 86.
\ OIKS Dli FAITS, instances of. 10.1 

See Trespass
WAGKS, ranking of privilege for, 1 to 
WAINSCOTING, repairs to, 158.
WAI.I, I'APKR. replacing. 158

tenant removing pa|n r put on by him. ,’o.y 
W ALKS, dampness of. ss note 1
WARKHOl’SIt. odor arising from goods stored in. by tenant. 150. 
WARRANTIES, principal tenant subletting to undertenant. #17. 
WARRANTY OF LANDLORD, defects and faults. 4*

See Defects and faults.
as affected by tenant paying rent acquiescence. 48 
Set Obligations of landlord warranty. 38

9

42

1
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WASTE, Camillatiuii of kasc- where- tenant commits, 1vv 
WATER CLOSET, house delivered without, 44 
WATER FIRES, house delivered without water supply, 45. 

freezing- -co-tenants landlord’s liability. 93. 
freezing, 159.

WATER SUPPLY, 7t 
WATER TAX. 17#,
WHITEWASHING. 40 note s

ceilings, 158
WIFE See Married woman.
WELLS, cleansing of, i(h>,
WINDING-UP company tenant, >45

voluntary, of company does not lose it Ik-ne tit of term for pay
ment of rent, 336

WINDOWS, repairing broken, 135, 157. 
boarding up, joj.

YARD in rear of house accessories, 41, 4.'.
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