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iderat f $1,440, payable $60 on the first of every month, first
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Howard v. Calkins, K. B. Nov. 6th, 1916, reversing Q. R 3. C. 14
C. R. 1916), and restoring S. C. Archer ]
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For instance, a lease is presumed by law to exist
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14 LANDLORD AND TENANT
the tenant of the respondents, as the result of chang
ng the level of the land and causing a back flow of
water By deed of gth November, 1893, the Seminary
leased to B., for the term of a vear from the previou
1st November, certain parts of their land (being those
n which the works complained of were executed
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OBLIGATION W THE LANDLORD

landlord before paying the rent I'he mere enter
into possession will not be construed into acquic
on the part of the tenant Even where the pre
have been examined v the tenant before signing
lease ind accepted by him, this will not relieve
landlord of h ommon law lability to make the h
habitable though it may affect the question
lamage But where the lease declares that the ten
| ited the premise ind that he finds ther g
mdition ind  accept then uch n tl le
tipulates tl the landlord shall 1 be oblige
repair 1 kind whate r, the te 1 A
mpel i t ke g 1 iun  defect \
t hidden at the time f wetion and wl th
e misrepresentation on the part th 1dl
It Id prol Iy ther n the «
lefect And the house became unfit for the
| ¢ for which 1t leased the tenant wo |
med I cancellation the lease Wi
the lease expr | xempts the landlord from the
gatior { n iy  repairs not specified there

he 1s not responsible in damages for failure to make

repairs other than those mentioned in the lease If

Bau | t T 44
Guilloua 14 Cac \u K ( (
Durant D rgier I'roplon 4
(¢ I} 0. R C. 491 (C. R. 19
Martincau J. dissent D r O R 4 (
191 / S Q. R S.C.p ( 14
In I / ( \ ( ( ) W
premises were leased as a butcher tall, and the tenant made
usual declaration in the lease that he accepted the premi 1fte

tion, and t

tive construction, it was held that the tenant had an a

ing
I
15¢
the

t1

It

refrigerator did not work effectively owing to defe
to compel

the landlord to remedy the defect within a certain delay, and in default

the tenant could have the work done at the landlord’s expense

Ihid
Rivard ‘lehat, Q. R. 28 8. C. 8 (10
" Baudry-Lacantinerie, I, no. 441

Rivard v, Pelchat, supra
s Maillet Roy, Q. R. 12 8. (
Ledour, Q. R. 5 S. C. 293 (C. R. 1894

S. C. 1897 Deault




50 LANDLORD AND TENANT

defects have been known to the tenant, a very short
period of occupancy will be construed into acquiescence,
provided always, as stated above, that such defects do
not radically affect the habitableness of the premises
Specific performance of deliver)y

If the landlord refuses to deliver the premises leased
by him and it is in his power to do so, he can either
be compelled by the tenant to specifically perform his
contract,” or to have the lease cancelled If specific
performance is required by the tenant, and the land
lord who occupies the premises himself refuses to comply,
the Court will order him, within three clear days' delay,
to vacate the premises, in default of which his house
hold effects will be ejected therefrom and the plaintifi
put in possession by the officers of the Court

Where premises not ready for occupation at date stipulated

If the premises are not ready for occupation at the
time stipulated, the temant is justified in refusing to
take possession, and is not liable for rent under the con
tract, although the house was in course of construction
when the lease was made. And to his principal action
the tenant can join a demand of damages, or he may

sue in damages only

Guillonard 94
Art. 1065 C. Code; 1 Guillouard 95

Ervans Moore, Q. B. 1888, 16 R. L. 668; Riopel St. Amour,
C.R. 1892, Q. R. 1 8. C. 238
‘ Morgan v. Dubois, C. R. 1888, 32 L. C. J. 204; Jaeger v. Sauve,
S. C. 1878, 1 L. N. 139
Riopel v. St. Amour, C. R. 1892, 1 Que. 238; Evans v. Moore,

Q. B. 1888, 16 R. L. 668

The presence of the tenant in the house leased, after the beginning
of the term of the lease, as a contractor employed to do certain work
on the premises, will not be considered an occupation or possession
ol the premises under the contract of lease. Riopel v. St. Amour, supra
= Where a house is uninhabitable, either because the landlord has not
made the necessary repairs, or because he is engaged in making them,
ind the tenant, who does not occupy the premises, moves his effects
into the house without locking them up, he has no recourse in damages
against the landlord, if such effects are lost or stolen during such period
Fautewr v. Beawvais, Q. R. 49 S. C. 141 (C. R. 1915

Evans v. Moore, Q. B, 1888, 16 R, L. 668
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Failure to de r-—Damage

I'he landlord would not be held liable for failure te
deliver, where such failure is caused by a fortuitou
event or by irresistible force, without any fault on his
part, unless he has specially obliged himself by the term
of the contract But where the landlord fails to deliver
the premises through his fault, proximate or remote
he is only liable for the damages which have been fore

seen or might have been at the time of making the

leasc And even where his refusal or inability to deliver
them arises from his fraudulent act, the damages com
prise only that which i1s an immediate and direct conse
quence f  his inexecution For instance 1 tenant

cannot recover damage for the profit he might have
made by leasing a theatre promised to him, to the gov
ernment at an extra profit, the government building

having |

wen burnt down, although the refusal of the
landlord was wilful and fraudulent

Even where no special . damages have been proved
by the tenant, and there was no malicious withholding
on the part of ‘he landlord, the Court will award nominal
damages for the breach of obligation

I'he term ''vindictive'’ is sometimes applied to ‘'nom
inal"’ or presumed damages, and e ersa For
instance, in the case cited above,® mominal damages

of $100 were allowed, although none were proved, and

the judge admitted that there was 1 malice or fraud
Arts. 1072, 1200 C. Code
Art. 1074 C. Code
Art. 1075 C. Code; Bell Court, Q. B. 1886, M. I. R, 2 Q. B
80: Lee L' Association de la Salle de Musique, S. C. 1855 s R
134, Evar Woore, Q. B. 1888, 16 R. L. 668
¢ Lec L’ Association de la Salle de Musiqu C.1855, 5 L.C.R
134
Ju lle, C. R. 1878 L.C.J. 165; Lec L' Associa
le Musique, S. C. 1855, 5 L. C. R. 134; and see Corpora
Nawa Cie. du Ch, de Fer, Supreme Ct. 1885,
R. 193; but see McDougall MeGreevy, P. C. 1889, 1

Jubinville, C. R. 1878, 23 L. C. J. 165; and see S
R. de Leg. 167
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the part of the defendant
MeDoug MeGree P.C. 1889, 12 . N 79, in appeal from
P. Q
¢ Swansor Defoy, Q. B. 1847, 2 R. de L. 167

Damages claimed by tenant in such case allowed in Larive
Vinet, Q. R. 25 S. C. 338 (S. C. 1904
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! LANDLORD AND TENANT

damage suffered He must have the sanction t he
Court

OBLIGATION TO MAINTAL THE PREMISES 1 v Frin

CoxpiTion FPOR THE USE FOR WHICH THEY WERI

LEASED
) nent prem n essentia n 1
¢ 1 Ly Hion " ¢ da t repaty

I'he lease of a house is a contract by which the land
lord grants to the temant the en ment of the premises
lease luring a certain time, et and this involve
on the part of the | rd, the maintenance of the
premises in a fit ndition for the use for w h the
1ave cen leased

As it is of the nature of the contract of lease that the
landlord shall maintain the premise m a Hit condition
for the u for which the have been I nothing
hort of an « lause in the contract will absolve
him from that 1tior And even where there is an

undertaking on the part of the tenant that all

to the premises that may be necessary, whether

or "'menu hall be made by him, this will not abso
the landlord from his obligation to make such repair

as would amount to a reconstruction of part of the pre

mise uch as the making of a new roof rather than
the repairing of an old one or where, through some
" K. B. 182 R. de L., 441; Lo Pe

rault, S. C 8 msay Condensed Reports, p. 61 see Mul
haupt Ende 18 La. Ann $4 In same sense Also Baudry-Lacan
tinerie, I, n. 328: Sirey, 76-1-104

But in France a contrary doctrine sometimes prevails under the
particular circumstances abov tated; 1 Guillouard 101; 4 Aubry &
Rau, p. 474; Ca Sirey 53-1-361; Ca Sirey, 81-1-1 Douai
olrey 2 9, but see 2 I.nHHHV 100

Art. 1601 C. Code

Art, 1612 b

* 1 Guillovard 103; 17 Duranton, no. 61; 3 Duvergier, no. 278
Troplong, nos. 164 el seq; Johnson v. Brunelle, 8. C. 1886, 14 R. L

219

Ross v. Stearns, S. C. 1885, M. L. R
appeal M. L. R,
R. L. 694

, 1 5. C. 448; confirmed in
Q. B. 379; Brown v. Lighthall, C. Ct. 1888, 15




I OF THE LANDLORD

Caust ¢ md the control of the tenant, the premise
become y insalubrious as to be totally uninhabita
or where the premise ire seriously damaged by fire
but 1t effect of such a clause will be to disentitle the
tenant i\ reduction { rent wa i damage
\'V‘:' repa r wing ma \‘
" ) nar ' { ) ) 1
I he XPre renunciation by the tenant I h right
| h obligat perfory | far as the ( rt
rue it perfect t ntra
to 1 o1 is thougt }
f { { t of )
) nar
( ( pr leclar that the |
g ring th t nake all necessar pair
re rring 1 juent ar l¢ t o« pt t ¢
T 1 »yor | | relieren {
t { ¢ rate n t t rticle v
I | | ¢ that might wtur )
umed \t through the t of the tenant
famil rt esul rom the rdinar LS t
mise t 1 yresumpti the ) f the

/ C. 1} ' I ( (
( ( | }
W I A
] t I | t to swea and dan
t t t entit tain tl ition « lease But
wher ! el wa » ni tl | 1 L] 1 L »y AW
n t ive know Lt tenant not entitled to m damage
ffer n ther \ I Q.1 ( (
N Rod Q B.1 L. C. L.}
K Smith, K B I Rev. de 1 14
See Art. 990 C. Code
Dea L C.R. 1894, Q. R. 5 S.C. 203; Hudon r "
C.Ct. 1886, 9 1 322, Ruward Pelchat, Q. R. 28 S. C. 8; 0'(
Flint, Q. R 1 5. C.at p 498 (C. R. 1908
6 Art. 1613 C. Code
Art. 1635
1 Guillonard 104 The distinction between these two kinds of

repairs, viz,, landlord’s repairs and tenant's repairs, will be treated
of in a subsequent chapter
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tenant bligation to make the lesser repairs, is evident
from the succeeding article of the Code which absolve
the tenmant from this obligation when the 1 I AT
rendered necessary by age or by irresistible foree I'l
burden of proving that such repair ire  necessitated
by those wises devolves upon the tenant

With the exception, therefore [ lesser repairs unde
exceptional circumstance he making of all other kind
l¢ Ive DO the landlord vhoere { tena
receIve the premise m bad conditi vitl t 1
plam it n tl ¢ ¢ Lhie rey 1 de
upor ( fron hate 1 (

) ) ’
’ y )y

L \rt 6O | tl ( il « le pr 1¢ hat 1
resistil 1 1 tuitous event be taken for §
pose {1 utilit the lease li ed of I
It a les that the premi | lest |
taken in part onl the tenant ma rding t 1
cumstance obtain a reduction of rent or the di |
tion of the lease; but in either case he has no claim |
damage wwainst  the landlord 1 the happening
{ the latter event, the Code make 1 provision f
restoring the premise but it is the better opinion that

the landlord cannot be compelled to reconstruct where
there has been a partial of the premise but that

inything in the nature of repa necessitated by a for

Johnson v. Brur C. 1886, 14 R. L. 219

A tenant cannot demand resiliation of the lease wher

turbed in his enjoyment of the premises by the legitimate of t
Government; he can or demand a diminution of rent l
Ritchie, S. C. 1889, 15 Q. L. R. 165. Nor can he demand damage
from the landlord in such case (il As to damages, see Pannetor

Fraser, S. C. 1893, Q. R. 4 §. C. 3
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privilege of selling cigars therein, and the hotel wa
burnt and the shop damaged by water, thereby requir
ing three weeks for making repairs to such shop, thi
would not give rise to the resiliation of the lease, but
the tenant could claim a remission of rental for a cer

tain period to recoup him for damage

Repairs may be legally exacted from the actual pr

prictor of a property leased by a former proprietor

I'he tenant has a right of action, which

1ier by summary proceedings or in the ordinary course

{ law, to ) the landlord to make the repairs and

amclhioration tipulated in the lease, or to which h
bliged by law r btain authority to make the
ime at the expense of the landlord; or, il the tenant
declare his option, to obtain the rescission of the
lease in the event of such repairs or ameliorations not
being  made Where a tenant, by mise en demenre
has demanded the execution of repairs by the landlord
nd the latter, in accordance therewith, has proceeded

with the repair which though still unfinished at the

date of the tenant wction for rescission under Article
1641 C. Code, are yet completed before the trial thereof,

the Court has a discretion to refuse rescission

ting the landliord m default

I'he tenant has also an action of damages for breach
of the landlord’s obligation in the above respect,’ pro

Tardif Cie. de U'Hotel Balmoral, S. C. 1890, 20 R. 1. 224
Sache v. Courville, Q. B. 1867, 11 L. C. J. 119, 2L. C. L. J. 251
" Art. 1641 C. Code

¢ Consumers’ Cordage Co. v. Bannerman, 2 D. L. R, 419
Art. 1641 C. Code
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vided he first puts the latter in default by notifying
him and making a demand upon him to perform the
obligation which demand must be made in writing
where the lease 1s a written one But a verbal notice
from the temant and a written one from the sanitary
mspector has been held a sufficient written notice

ind ven a commencement ol prool mm writing onoan
admission, will avail as such.* Damages run only from
the date the defaulting party is notified \ delay
of one day between the putting in default and taking
the action is not sufficient Where the tenant sufifer
personal injuries, resulting from the giving way ol a por
tion of the structure leased, the fault is not contractual

but delictual, and the landlord is responsible therefor

without having been put in default, even where the
defect was not apparent
Art. 1070 C. Code; Decary Laf Mag. Ct. 189 L. ?
314, B¢ " Vallire, S. C. 1803, Q. R, ¢ C ' L che I’o
3. C. 188 o k.L.3 0 (repudiating Seanl Holme L. N.18
Holland le Gaspe, C. R. 1891, M. L. R S. C. 440; Jol
Brunelle, S. C. 1886, 14 R. 1 19; Marc Mathieu
L. N Charbonnean Duval, C. Ct. 1885, 13 R. | ) )
Fraser, S. C. 1893, Q. R. 4 8. C Masson v. Ma 0 (
P ¢ Boyce R 218 C. 513(8 C 19 and authoritic
there cited. See especially remarks of Dorion, C. J., in Daigne
Levesque, Q. B, 1886, M. I, R Q B atp 2 Baudry-Lacan it
I, n. 332; Ca Dalloz, 92-1-25 But some French authorities hold
that damages can be recovered without a putting in default where the
landlord especially obliges himself in the lease to do a thing. Guillonard
I. n. 108; Sirey, 6 199, 48-2-189; and sce Scanlar Holme L.N
185, 9 R. L. 55
Art. 1067 C. Code; Mareil Mathieu, S. C. 1883 I. N
Fitzpatrick v. Darling, S. C. 1896, Q. R. 9 S. C. 247, Rae Phelan

Q. R. 13 8 C. 491
A lease by tacit reconduction is not a verbal lease, therefore a verbal

mise-en-demeure to make repairs is insufficient.  Pelletier Boyee
Q. R.21 8 C. 513 (5. C. 1902, Andrews ]

Palmer v. Barrett, M. L. R, 6 S. C. 446
¢ Decary v. Lafleur, Mag. Ct. 1890, 13 L. N. 314
Fulibien Moir, C. R. 1877
)

Vineberg v. Foster, Q. R

24 S. C. 258 (S. C. 1903); Central Ancgey
v. Les Religieuses, ete., Q. R. 27 S. C. 281.  See post p. 68
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CHAPTER I11]

PRIVILEGE OF THE LANDLORD













| DLORD D TENA
where no rent is due at the time If h ¢ is not
threatened he could seize the effects only for rent duc
In any event dgments for future rent will be declared
tenante only, so that the effects seized can be ld onl
in the measure that future payments are unpaid at

Art. 646 of the Code of Procedure, dealing with opposi

tions to the seizure of moveable propert fter stating
that the execution may be also opposed iy part
wl I 1 right of ownership or of pledge in the pro
pert eized, goc n to state that the landlord cannot
10Wever pp the seizure and le f the eabl
I ect t | privilege 1C Cre1se
\ r L re g 101 [ t 1 en
Ll ts furt ing lease premi ¢
ent e effect 1d ¢ t tl lar
. \ " | | ]
pot pr t of the ‘
It tt that Art t (
Code lrawn ug s t e capable terpr
it t first ght would ppear t the lan
I rded any rank | 1 privilege 1n respe
t rising {1 ligation the lease other th
tl t rent Art )94 provi that the land
il rank eighth for hi im in a rdance w

) ( \ ( O
i ( / P. !
( \ I ( ) I}
( Q. L. R. 2 ] 1
( L. N. 115: ( (
L. 494; W D Q. R. 4
r nt ) 1 1 P
h t -4 t |
t creditor the 1 that t
1 tt the plaintiff
t t H McFa I & i
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Art ) ndicat that tl irt I 1 1

¢ ’ ’ { the p ¢ to rent

I'he landlor privileg right t k the 1
ceed f sale of the tenant effect . ympetition ¢
other creditor 1 ery extensive if the lease be a
tarial one: in that case it extends to all rent that i1s di
or to become due, with tl provi that if the t ant
being a trader, becomes insolvent, and make n aban
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'he last paragraph of Article 1 C. Code which
rovides that I'he notification in due time to the lessor
wvail against a subsequent acquirer of the leased
premise does not apply to the case where the landlord

has mere knowledge that certain effects on the premi

of his tenant belong to a third party

See Pont Vol. 10 Art. 2102 no. 122 (P eges ot Hypothequ
Hye Herlihy, Q. R. 50 8. C. 163 (C. R. 191(
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Where propert hanges har ind the lease in for
L 1 hen noticee thir part ha
XPIre n ! priet | ¢ propert and
( 1 tenant ren np ¢w proprietor
. e o 4
¢ [ tl propriet L ¢ |
rd t { 1 irt { .
et | 1 L I { 1 I
¢ isst ' tachs rent
1 1 ciiect 1t he ( ed ret { ein
Lher I L 1 thir 1
nee t re ¢ indiser itel | [ I
ishing tl 1 remise n inter {
third per n demandi the annuln { { re
ind enumerating  tl clflect wl 1 t hir
¢ Litute ufhcient n cati t t lan rd
But in uch a 1s¢  the ntervenant le |
the costs incurred by the landlord in making hi ¢l
ure, and if such costs are not tendered with his inter
vention he will be condemned to costs of the contest
tion ol 1S mtervention
Ly we third it ¢ mare voman
\ wife separated as to property is a third party
Harbour Commissioners of Monirea Mathurin, Q. R. 49 8. ¢
Mathieu Clifford, Q. R. 19 S. C. 410 (C. R. 1901 Gosselin v
Morin, Q. R. 38 S. C. 385 (C. R. 1910 And see Royal Trust Co. v
Keating, Q. R. 48 S. C. 516 (8. C. 1915
Mathieu v. Clifford, supra; and see Gosseli Morin, Q. R
38 S, C. 385 (C. R. 1910
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(e n
I'he Court ire  at  variance the mar

in which the notification to the landlord by the third per

son, owner of the effects on the leased premise hould
be made under Art. 16 C. Code In Ouimet 1
Heirs Greene Wl ntervenant, * decided by the

Court of Review in 1909, Willis the intervenant claimed
that he sent one of his employees to verbally notify the

Royal Trust Co Keating, Q. R. 48 S. C 16 (S. C. 1915
Tbid, p. 51

Q. R. 37 8. C. 136 (C. R. 1909




PRIVILEGE OF THE LANDLORD I

landlord that the in question upon the leased
premise belonged 1t him and not the tenant He
ilso claimed to have sent a bailiff to serve a not t

the same effect upon the landlor

his return Both of these facts were denied by the land

lord, and the question arose whether proof of them could

be made In the bailifi return 1t ap d that the
notice had been served, not at N y St. Den treet
d i | ( aindl V‘} { il nat
equentl me f a terat the number
) had bec itute and put in \ )

he trial judge held that the tif t ket f
t article mopl  fact, pro f | ild be ma
1] ¢ « 10t nl taining writte
icknowledgment, signed | th landlord t test
monial proof and pre on and held that th
rvenants had proved the allegation |t r inter

1t ind dismissed th ections t he proof made

he landlord plainti I'hi dgmer \ firmed

he Court of Revi I uelo J. disser | 11
hat as Article 1 C. Code did not sp the nature

I notice to be given, the rule { the mmon law sh
govern, and that there was not commencement of pro

in writing in this case ifficient to let in testimonial pr

I'he dissenting judge al held that the third per
giving the notification should make proof title
t admitted that the jurisprudence in France upon
this question was divided In 191 t wa lecide
in Archambault v. Gerard * that service of a written notice
informing a landlord that the piano in the tenant's pre

mises is the property of a third person and is not subject

to his privilege as landlord, may be proved by parol

Dunlop and Demers J.J

Q. R. 37 C. at p. 137, citing Laurent, XXIX. no. 4

Q. R. 46 8. C. 346 C. 1913); and Vo B
10 Que. P. R H notice by registered letter sufficient I'h
it office boo ire official and form a commencement of proof by

writing which enables the sender of a registered letter to pro t

ntents by parol evidence
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therefore exempt from seizure K / 5. C. 1894, Q. R. 6
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Thurston v. Hughes, Q. R. 16 <
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198 LANDLORD AND TENANT

leases a quarry to another id gquarry then being worked
mn manner dangerou » neighbour i injunction
will lie at the instance of a neighbour against the propric
tor as well as the lessee, enjoining him from having the
quarry worked in a manner mjurio to said neighbour
Uthough the lease stipulates that the le ¢ shall be liable
1 lamages incurred tl rkin i the quarry
\pplying the re ming ol this case to the case of fall
now from the propriet roofl on to the public high
wl pear t ¢ clear that here a proprietor
it I 1 { the common law as laid down
Art s § ¢, that roofs must constructed
m cl i manner, that 1 ran ind snow ol them may
fall n the land of the proprictor without his having
1 Tig 1 } t fall on the land of his neighbour, the
proprietor not Idle his responsibility to third person
for the danger nstruction of the roof, upon his tenant
far at least ’ lents to persons on the highway
ire concerned [t appears not to have been decided

vet what the proprietor responsibility w wuld be where

the premises are rented, and icicles are allowed to form

m the eave of a roof which not negligently constructed
n any respect and which conforms in every respect to
the requirements of local by-law Much would depend
upon the term { the by-lay vhich might expressly
put the { removing icicles upon the owner, as well

the occupant or tenant But it is to be noted that

the principle of our Article 10 C. Code is apparentl

usceptible of a much wider interpretation than would

ippear on its  face I'hus in France, under the corre
ponding Article of the Code Napoleon (Art. 1386), French
jurisprudence and doctrine concur in extending it by
analogy to the case of a fall of a tree upon an ecstate
through age, even where the trunk shewed no apparent
weaknes Art. 1055 C. C. is not enacted for the pur
Paris, 20 Aug. 18 Sirey, 78-2-48; Larombiere, Art. 1386, n
10; 8 Demolombe Contrats, 664; Racamier Respons, p. 177: Sourdat

Respons. Vol. 11., n. 1458
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be disputed whether, in case of breach of th ligat
bv the tenant, the landlord can take immediate proceed
ings against the tenant or whether he st ut
the end of the lease It is otherwise where the alte
tion CaUs change o i rreparable nature
In any event, Art. 1624 C. Code provides for rescission
of the lease when the tenant uses the premises in a manner
contrary to the evident intent for which they were leased
I'he subject of the use of the premises by the tenant
Larom! v White | / | Q. R
8 S C. att
Art 1 &
B y-1 t G 88; Hu
X. 1
Baudry-Lacantinerie | 6 maintains that the landlord
CCOUTse  Aarise immediately on breach of the obligation But sec
Guillouard 1 t n. 288 and see anle p. 154 as to landlord recover
ing damages for material injury to the premises during the lease
Ibid
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LANDLORD AND TENANT

has an action against his landlord It is disputed, how
cver. whether he loses the right to compel his landlord
to make repair

I'he principal landlord can renounce Ul his rights
wgainst the principal tenant and proceed by direct action
wainst the undertenant, or the transferee as the case
may be, for such direct action lies, it has been shown

in hoth cases

ise as affecting relations of primcipal landlord and

the undertenant
I'he principal tenant cannot confer upon an under
tenant or purchaser of the lease greater rights than he
possesses by virtue of the principal lease. * For instance,
he cannot grant to his undertenant rights respecting the
removal of additions to the property, greater than those
possessed by himself I'he undertenant is absolutely

bound by the conditions of the principal lease

I'he principal landlord can require that the stipulation
of the original lease shall be observed by the undertenant
or instance, he can require him to use the property
ceording to its destination Also, where the original

¢ stipulates that it shall become void 1/ facto for

Laurent XX\
Baudry-Lacantinerie 1., n. 1136; Laurent XX\ n. 208 nega

Guillonard 1., 1 lirmati
Baundry-1 mtinerie 1., n. 1136, Ca 8 Aout, Sirey 33-1-80
( ey 1 ¢ Srey 1 1; Dalloz 88-2-59; Guillouard
I 6, and s o pp | 4 as to direet action in case of sub
ting and | 8 in case of sale of leas
i irv-Lacantinerie 1., n. 1138; Duncan Co. v. Bridge, Q. R
K. B at p. 137 (19
/ ( I e, 0. R. 14 K. B, at p. 138; Baudry-Lacan
| n 1135 citmg Nancy Mar 1889, Sirey 9O-2-127
e voluntary cancellation by the partic for inability of the
to pay the rent, of a lease witl tipulation that failure to pay
hould dissolve it, extinguishes a sub-lease of part of the premise
tanding the fulfilment of his obligations by the sub-tenant

ction will be against the latter, in favor of the principal land
rd. to recover possession of the part sub-leased. Duncan Co. v,
/ Q. R. 14 K. B 133

Baudry-Lacantinerie 1., n. 1142; Guillovard 1., n. 321




RiGHTS OoF THE I} NT

default to pay the rent as agreed, the principal landlord

can evict the undertenant, where default has been made

Resiliation of the principal lease en resiliation
the sub-leasc

An obligation undertaken 1 the principal tenant to
make repairs for his undertenant does not release the

principal landlord from liability for hidden defects in

the leased premises, even tow i undertenant

occupyving the leas

d  premisc mnd even where  the
principal tenant declared that he knew the premise
ind that he was satisfied with them

It is generally held that a sub-lease does not

the
ub-tenant a direct action against the principal landlord

K1
}

but he has an indirect action, exercising the rights of
his landlord, the principal tenant But in the casc

of the landlord’s torts, as distinguished from his con

tractual obligations, it is admitted that the undertenant

has a direct action by virtue of Article 1053 q. Civil
Code

It is admitted that the principal landlord has an
indireet action against the undertenant to enforee th
bligations of the original lease, for the landlord i
creditor of the principal tenant and n exercise right
of action which the latter would have against the under
tenant

I'he leading jurisprudence in France is entirely in

tavor of the view that the principal landlord has also

Baudry-Lacantiner I 1y Dall

Larocque v. Freema Lid, Q. R 5. ( 91f Ganllouare
$5: Ca Sirey 3-1-454, Agnel. 826, D ( I Q. R
14 K. B. 133

Larecque Freema 1

Baudry-Lacantinerie 1., 1 $3; Ca D I

XXV, n 2115 Hue X, n. 2095 Art. 1031 C. C., Contra Guillon
n. 135, who claims the undertenant has a d t action i
principal landlord

Baudry-Lacantinerie 1., n. 114

1806, (Damages caused by chimney sweeping ordered by principa
landbord

Art. 1031 C. Code; Baudry-Lacantineric 1., n. 1144
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in the case of a sub-lease, that re exists between the
principal landlord vl the undertenant ) .

or privity of contract to enable the mer 1

proceed against the latter by direct action, having regard
to the limitation of the landlord’s privilege under Article
1621 Civil Code, and the limitation of the amount due
for rent bv Article 1639 Civil Cod In nean

Ca Dallo 4. € 412, Ca Sire
Ca Dalloz, 83-1 Ca Dalloz 1-500; see S J Rosend
0. R. 41 C. 16 Troplong I, n. 1 Duvergier 1., v 9 Mar
cadé, Art. 1717, n. 1; Aubry et Rau IV., p. 404; Massé et Vergé IV
| 4+ DO Demolombe XXV., n. 148; Guillouard 1., n. 329
Agnel, n. 350; Garsonnet, | 6, sec. 312; Thiry IV, n Contra

Baudry-Lacantineric I, n 114 Laurent XX\ n. 200
Hue X., n 21, 349; Planiol I1., n. 1754; Labbé, Rev. Crit
V. 1876, p. 57 nd 666
Art. 1023 C. Code; Baudry-Lacantinerie 1., p. 662
3 See Jilbert v. Bowen, Q. R. 36 S. C. at p. 313
¢ Art 1608, 1609 C. Code
¢ Hodgson v. Evans, Q. R. 1880, 3 L. N. 300
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6 LANDLORD AND TENANT

Jl the rent for the unexpired portion of the lease,' al
though one of our judges has taken a contrary view
cases in this provinee sometimes expressly  provide

in the event of the tenant becoming insolvent the
mdlord shall be entitled to claim at once the rent for
he whole unexpired portion of the leasc I'his is prob
Iv a precautionary measure, in view of the uncertainty
rrounding this question

I olumtary winding-up of a company for the pur
1 1

] { merger into a combination of companies to
rryv on the me in tryv, though made under a judicial
ler, raise no presumption ol insolvency that deprive

benefit of term for the discharge of its obligation
dready  pointed out in an carlier chapter the
idlord ha for the pavment of his rent and other
bligations of the lease, two Kinds of privileges respecting
effect the tenant garnishing the leased premise
ileged right or lien, which confers upon the
ndlord a right to ha uch effects retained on the

¢d premises as security for his rent and other obliga
tion f the lease; the other kind of privilege is a right

hicl creditor has of being preferred to other ereditor

to the origin of his claim.® The former i

\ C Cod / " Pants ( Q. R. 47 8. C
{ C. 1915) Re I Ontario Express & Transpo on Co
Ont. R 1 1 Quebee elain Company tenant wound up in On

I ‘ Robitaille, S. C. 1878, 4 Q. L. R 25 ; and even though

be not diminished (Menard Pelletier, S. C. 188
Iten Valade, 30th Nov., 1882; Jette, ]
view in France is that rent to become due is a debt
th a term and not a conditional debt.  Baudry-Lacantinerie 1., n

9: Guillouard, 1., n. 158; Ca Dalloz, 65-1-201; 70-1-261; 92-1-345

( 1 Thiercelin, Kev. Crit, XXV. 1867, p. 37; Mourlon, RKev. Prat
NXIIL, 1867, p. 38 Laurent XXIX, n. 393

oo per Doherty 1. in MacPherson v, Symonds, Q. R. 29 S. (

p.o121 (C. R, 1gob) and Rousseau Archibald, Q. R, 12 K. B

16, reversed in appeal on another point.
Pare Warwick Pants Co. supra
WeKinestry v. Trwin, Q. R. 21 K. B, 139; Q. R. 39 8. C. 426
1911 .
.\”I“" P 100
¢ Art. 1983 C. Code
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detract from the right { a mortgagee whose hypothec
upon the property has been registered prior to the execu
tion of the leasc I'he tenant, having y registered
ind his lease Leing | e ! 1 a4 Ve upon hearing
that the property i dvertised lon le, and no mention
being made in the advertisement of his charge thereo
can file an opposition demanding that t le be made
t the charge of | lea But i this event, a seizing
hyvpot he 1 redit whiose pothe \ registered
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the opposition is filed; even before e advertisements tor
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idit f the lease Hal |., in rendering the judg
ment { the majority ol the Court in Desaulnier
Pavette ud nier 1 I'h T wnition ol any
wdverse right in a lease made subsequent to the regi

tration of a mortgage upon the same property is a viola

tion pro tanto of the provision { our law in regard to
registration and the right ccured under it ind  the
conditions under which this violation may be exercised
hould be enforced in the strictest manner. Otherwise
b
Art e B Aee Hay Q R 34 C 3
1911
Where the tenant, with a registered lease for five years, is also a

ile of the property leased, and files an oppo
pect both of the lease and of the promise
hould be borne by both partic

promissee to a promise of
ition to sceure charges in re
of sale, the costs of such intervention
Keegan v. Raymond, Q. R. 40 S. C. 371, Fortin J. diss. (C. R. 1911

Art. 726 C. P. (See Article 2073 C. Code Desaulniers v. Payette
Q. R. 12 K. B. 445 (1903); Trust & Loan Co. v. Charlebois, 5 Que
P. R. 365; Dupuy v. Bourdeau, S. C. 1881, 6 1. N. 12

¢ Desaulniers v. Payette, Q. R. 12 K. B. 445 (1903). Sir A. Lacostc

C. J. and Blanchet J. dissenting on the latter points
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can Burel, Q. R. 12 §. C

33 5. C. 126; Guillovard 11
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168 (S. C. 189 Landry v. Lafortune, Q
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¢ demand 1s for rent payable for a house, and another portion is for
rent payable for moveables, the demand for rent is maintainable under
the Act as an accessory Vige selliveau, Q. B, 1863 ]

9, and see [ gnar Rielle, Q. B. 1888, M. L. R. 4 Q. B. at py
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Py coeur, Q. R. 22 K. B. 36, 41 (191 D. L R 68
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was the reducing of the costs in proceedings between

landlord and tenant, and that the means adopted to
reach that end was the creation of a sort of artificial
jurisdiction (if it might so be called) with respect to the
Courts wherein such proceedings were brought I'he
common law rule was set aside and replaced by ficti
tious or artificial one, which the Legislat nded

Lachance Desbien Q. R 3 S. C 4, Art ( P

Art 1150, 11 C. P
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DAMAGH continued), where premises destroyed in whole or in
part, 272, 27
where leased property is expropriated, 277
w expropriation of tenant by sufferance 81, 28
for loss of rent where lease is resiliated for fault of tenant, 28
nght of landlord to recover, for violation of obligations of leas
294
ght of tenant to recover )
AMPNESS of wall 5, Mot
d flooding of cellar, 74
DA OF GRACE for leaving tenant, to r his effects anc it
Premise wition, 201
WEATH of parties to lease doc t dissoly wse, unless otherwise
tipulated '
wdship of this rule in certain instance 1
EFAULT, putting the landlord in
itting landlord i, to remedy defect nd fault 76
utting in, where lease comtains clause of dissolutior
froet for cause 8 8 185, 286
T'IVE CONSTRUCTION —fir liability of landlord to boare
ers, 7¢
EFEC] AND FAULT wlord’s w nty against, 4
nfectious disease, 4f
iperin nd whitewashin ' 1ot
rmin, 4
ed-bug 17 Note
n itary condition
noking chimney, 4
frigerator in butcher ho defective, 47
bligation of landlord to warrant tenant against, 66
cquiescence of tenant in-—habitableness of premises, 7
nstance ol
remedy of tenant in case of, 76
DEFINITION contract of lease
DELAY in delivery - damage et-off —cancellation of lease
DELAYS for notice to quit 8
w computed, 260
m summary procedure, 304
DELICTUAL FAULT of landlord, 68
DELIVERY, of premises leased, 40
1CCESSOTC 41
loss of thing leased, 4
disturbance of third

tenant prevented from occupying premise
person, 45
n good state of repair, 46
defects and faults, 46 (See Defects and faults
pecific performance of, 50
where premises not ready for occupation at date stipulated, 5
farlure to deliver —damages, 51
delay in delivery —damages —set-off —cancellation of lease,
DEMAND, for rent, 165
DESTINATION, change of, by tenant, 85
of premises, change of, 151, 152
DESTRUCTION OF PREMISES, in whole or in part, 5
meaning of “destruction,”’ 275
DETERIORATION, of premises, 178
DIRECT ACTION. See Action
DISEASE, infectious, 46
See Infectious diseasc

6, 271 el seq




INDEX

DISTRICT MAGISTRATE'S COURT, 31
DISTRIBUTION of moneys levied, 135, 208
DISTURBANCE of tenant by act of government, 56 note 4
obligation of landlord to warrant tenant aganst disturh
by the landlord himsell, 79
by third parties—trespass, 88
by the government, whether municipal or parhamentary

construction of word “disturbance,” 88

judicial-—disturbance in consequence of u cluim m or
property, 94

caused by once tenant to another  hability indlore

of tenant, 9o

unlawful, by tenant, 147

judicial, actions against tenant by thir i 9
DOORS, repairs to, 1
DOUBLE-WINDOWS, removal by tenant
{R—lease by, 29
husband, maintenan ]
DRAINS, defective connection hetweet ik |
DRUNKEN PERSON - lease by
DURATION OF LEASI I

expiration of term a;reed upon

notice to quit 3K
where no time is spec fied for its durat ¢
of part of a house, or a room (
EFFECTS, transiently or accidentally on the premi b
2 third party express or unplied, 1
NT of tenant for non-payment of rent
See Rent
ELEVATOR in building rented for husine olhies Loppag

owing to its being out of order, and to provide clectricity

motive power—damage to tenants, 6

EMPHYTEUTIC LEASE, 15

lease for 99 years without obligation to mak mprover
not emphyteutic, 21
lease for 21 years by one company to another, of its mill

mary procedure, 30

of premises, an essential of contract of leas 4
"EPTION TO THE FORM, 204 note
PERTS, appointment of, to examine premises, 79, 178-179

EXEMPTION FROM SEIZURE, by whom right to withdraw
tain effects from seizure may be exercised, 126

123
EXPIRATION of lease, remedy of landlord where tenant refus
give up premises upon, 179
EXPIRATION distinguished from ' resiliation 63
EXPIRY of lease. See Termination of lease
distinction between expiration of lease and resiliation
EXPROPRIATION, partial—tenant’'s alternatives, 87
277
recour:e of party expropriated, 27¢
under the Railway Acts, 280, 281 note 2
partial —changing level of street, 281
precarious occupancy of tenant —indemnity, 280
EXTINCTION of lease by mutual consent, 271
See Termination of the lease
of landlord's privilege, 139
EXTRA COMMERCIUM —things which are, cannot be leasec
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continued), cancellation where premises unfit for purpose for
which they are rented, 49

cxempting landlord from obligation to make repairs-—damag
49

clause i, putting all repairs at charge of tenant ~delivery, 47

resiliation —demolition of side wall, 57

execution of repairs by landlord, as affecting resiliation of, 57
58

resthiation of, where premises unfit for habitation, 6o

rescission of, owing to making ol repairs, 64

mterpretation —clause as to repairs, 65

resiliation for defects and fanlts, 66

resiliation of, at instance of tenant owing to need of repair
6o, 61

restliation of, owing to repairs rendering  premises  uninhabi
table, 62

resihiation of, for damp walls, 55 note 1

defects and Taults giving rise to 76

resiliation for disturbance, 88 note

cancellation, for obstruction of light by landlord, 8

cancellation —disturbance by co-tenant, 81

resiliation for previous immoral use of promises, 82 and note

cancellation of, of apartment in apartment house in consequency
of smoke and noxious odors, 94

resiliation of principal lease entails resiiation of the sub-leas
221

cancellation where house becomes uninhabitable by reason of
exercise by neighbouring proprictor of his right of mitoyen

nete, ete, 101, 103
cancellation of, where tenant commits waste, 153, 154
where tenant uses premises for illegal purpose or con
trary to the evident intent for which they are leased

154
destination of premises as deseribed in change of, 85
extinction by mutual consent, 271

effect of total destruction

offect of partial destruction

effect of expropriation, 277

effect of resolutive condition, 282

extinetion de plein droit as result of resolutive condition, 28

registered —expropriation, 277-278

establishing date of, 281

indemnity due landlord where lease is resiliated for fault of
tenant,

implied resiliation where landlord relets premises abandoned by
tenant, 200

assignment of, 206

sub-lease. See Sub-ease or assignment of lease

subletting contrary to terms of, effect of, 213

precautions to be taken by undertenant, 22

obtained from landlord under false representations, 233

unexpired term of, in case of tenant's insolvency, 237 el sy

special stipulation as to its termination where property is sold,
250

for a year, registered, does not constitute a charge on the im
moveable, 249

for more than a year —registration, 247
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