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EXCHEQUER COURT.

ATLANTIC AND LAKE SUPERIOR R. W. CO. v. THE
KING.

Securily for Costs— Petition of /\‘1_';'//1~L‘wrz/ﬁm/)/—-Crawﬂ—]fng/i:/t
Companies Act,

Application by the Crown for security for costs of a peti-
tion of right.

E. L. Newcombe, for the Crown.

W. D. Hogg, K.C., for the suppliants, referred to Colwell
v. Taylor, 31 Ch. D. 34; Cook v. Whellock, 24 Q.B.D. 658;
Dartmouth Com'rs v. Dartmouth, 34 W. R. 774 ; Wallbridge

v. Trust and Loan Co., 13 P. R. 67; Major v. McKenzie, 17
P. R. 18.

BURBIDGE, J.—This is an application on the part of the
respondent for security for costs, on the ground that there
18 reason to believe that if the reSpondent is successful in the

defence the assets of the suppliant company will not be suf-
ficient to pay his costs.

The application is based upon sec. 69 of the Companies
Act, 1863 (U. K. 25 & 26 Vict. ch. 89), which, it is argued,
is in force as part of the practice and procedure in this Court
under sec. 21 of the Exchequer Court Act and the Rules of
Court (see Audette’s Practice, p- 217, Rule 1), which provide
that the practice and procedure in the Exchequer Court shall,
80 far as they are applicable and unless otherwise provided for,
be regulated by the practice and procedure in similar suits,
actions, and matters in the High Court of Justice in Eng-
land. The case is not otherwise provided for ; but the pro-
ceeding being by petition of right ; it is necessary in the first
instance to see what the practice is in England in such a pro-
ceeding. By sec. 7 of the English Petition of Right Act (23 &
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24 Viet. ch. 34) it i, among other things, In eﬁ”egt cl(),xn;rse 0
that the laws ang statutes and the practice dnt in equity
procedure in foree as to security for costs in su Smll unless
and persona] actions hetween subject and subject s ;d’exten
the Court otherwise orders, he »applicable_a.nd aPplndrOwn may
to petitions of right. Under that provision the i any case
call upon the Suppliant to give security for costs i 1 subjects
n which, if it Were wn gotion: betwesan subject an(The right
an order for security for costs would be granted. el

of the Crown to obtain such an order is also recog

Sec. 28 of the Exchequer Court Aet, :sion relied upoB
iculty arises, and if the provision fe_f it ha
ule applicable ta all companies, or lrt there
°en expressly made a rule of procedure n this Qouib’in this
would perhaps be ngo good reason against following mpanies;
case ; but it is not g general rule applicable to all_?o OIE tha
but only ¢ “limiteq COmpanies” within the me&m“?{l ile it 18
eXpression ag used in the section referred to; and wh in the
& provision which relates to Practice and procedure

j tive
tis a Provision that effects S_ubzt?:hich
rights, T constituteg 4 limitation upon the righ

it AN S

e Court Upon ¢

or other Companieg com-
Then the Provision oceurs in 3 statute relating to o b ;

Panies and g in one dealing principally with proceduﬂou F

practice in the Courts ; and, while {oq much weight s thers |

N0t be given 4, that consideration, apnq none of the Ot up

may he absolutely conclusive Against the contention se o

for the réspondent, the Matter dpeg not, on the whole, 4yl o

to be sufﬁciently free from doubt ¢ Justify the granting

the application,

€ application should, T think
ANy event, tq g} Suppliants to }e
case may he,

—_—

in
» be refused, with .costst;le
allowed or set off, as

JANUARY 267H, 1903
CA:
WILSON v. HOWE,

s . e
—Clazm wWainst Estns, 9f Deceased Person-
Corrolroratz'on — Speciay

Agreemeny With Deceqsed — T ,,,ms‘ s
Appeal by plaintif from Judgmeny of Brirrow, J., (1 g
Ww. dismissing the action, which wag brought by plal 8 :
tiff to recover from de‘fendants, A5 execators of Marvin How :
the amoung of an account alleged ¢ have been owing by Mar-
vin Howe ¢, the plaintigy for work done and materials suf



53

plied, and also to recover other small claims against defend-
ants personally and as executors. The trial Judge found
against the plaintiff on these latter claims, but in his fa\'qu
as to $450 for blacksmithing work done and materials. This
claim, however, he held to be barred by the Statute of Limi-
tations, and dismissed the action.

J. P. Mabee, K.C., for appellant.

J. Idington, K.C., for defendants.

The judgment of the Court (Moss, C.J.0.,, OsLER, Mac-
LENNAN, GARROW, JJ.A.) was delivered by

GARROW, J.A.:—The only question involved in this ap-
peal relates to plaintifi’s claim for work done and goods sup-
plied upon what is called “the running account” against the
late Marvin Howe, all other claims having been abandoned
by his counsel on the argument of the appeal. . . . The
account is made up of a general blacksmith’s account and of
articles of agricultural machinery supplied by plaintiff’ from
time to time to deceased. I may say at once that, after a
careful perusal of the evidence, I can see no sufficient reason
for making a distinction between the blacksmith’s account
and the arlicles supplied. . . . In my opinion the account
must be dealt with as a whole, and the bar of the statute ap-
plied, if it is to be applied, to the whole, and not to a part
only, of the account.  Nor do I think the agreement set up
by plaintiff one which offends against the law relating to
frauds upon creditors, as contended by defendants’ counsel,
even if defendants had put themselves in a position to raise
such a question, by Pleading it, which they did not: Day v.
Day, 17 A. R. 157. . .

I see no room upon the evidence to seriously doubt the
learned Judge's conclusion that the work and services and
the goods in question were actually supplied by plaintiff to-
deceased, and that they have not been paid for. . . . The
action was begun on the 4th May, 1901. Marvin Howe died
on 17th March, 1895, and probate of his will was granted to
defendants on 5th April, 1895. . . . The plaintiff was
married to a daughter of deceased, and commenced business:
after his marriage in April, 1888. He began on a small capi-
tal, said to have been only about $200. Early in his business
career the deceased, who was a customer of plaintiff, proposed
that plaintiff should keep the account against deceased sepa-
rate from his other accounts, that he should try, if possible,
to get on without it, and to leaveitin the hands of deceased—
the deceased saying, “I will save it for you and put it in a
house,” and that he would give the house to either plaintiff or
his wife, and to this proposal plaintiff’ apparently acceded.
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uced ab
He kept the account by itself in separate book, Erggmande
the trial, and he hever rendered the account Ot 1 the 46
payment from the beginning in 1888 till he S%’; .
count to defendanty’ solicitor on 16th May, 18 e is,
With reference to the Question of corrObOmtf“oE’omtion )
in my Opinion, sufficient anq indeed ample corro sity in 1aW
Plaintiff’s account of There is no necess
ach and every iten b ephe
and every mgatey 1e special contract bet Z?;(;dence
parties. AJ) th Sary is, to shew by ‘SOm)e matter is
in addition o plainti at his statement of th“A R. 167;
true or probably trye - Radforq v, Macdonald, 18 A.
Green v McLeod, 23 A. R, 676. fact that
Now, there is N0 reasonable doupy about the &eath in
Marvin Howe dealt with plaintiff from 1888 till hl?l'e ik
1895, and that his account from the begirmlllg‘ was “ml)amte
Separate book o books. By, the general and thel :]:I1s fach
000ks were Produced af the trial and before S ndition
is apparent, Some explanation of this unusual 'cothe do
i aturally Sought, an( ig found, I think, n that
Positions of the Plaintiff ang i wife, the latter Smtnl]gbook:
“father said ¢ Put the accouyt Séparate into a smal e
not in g large book—i my hushang got into trouble he St
have thig,” “Father said he woy)q keep the money

: alled for
the house wag bought,» nd Samye] Holmes, called

. . 1 a
the plaintiff, 8YS that deceageq told him about g year anc
half before his death that he haq r

the account b n them iy a litt

h

‘ nd similay evidence, althougn

Was given by the Witness Woods. So that, uPnt

i at plaintiff’s accOlt,lhe
is sufficient! even without

S 0
as failing because by
» or, if proved, su

S herea] question is, was therg
Upon any termg, definite op otherwise, an
I think there clear]

Y was, ang therefore plaintiff could no:
have gueq Marvin Howe suecessfully until the term of tha
credit, Whatever it was, ha, expired, or ip some way beel:
determineq. The statute beging tq *un from the breach, no
from the Promise: Fqg4 India (o, V- Raul, 7 Moo, P. C. 85.

ciently Corroborate
eredit given g4 all,

o R LG sl s
et bt i i s
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Then, if the dealings between the parties were upon a
footing of credit instead of cash, even if the actual term of
such credit is not clear upon the evidence, a demand of pay-
ment would, I think, be necessary before action. Such a c‘le-
mand would seem to be involved as a necessary or implied
term in the contract, which is practically one to pay upon
request, just as in the case of money sued for as paid in mis-
take: see Freeman v. Jeffries, L. R. 4 Ex. 189,

But, in my opinion, the plaintiff is not obliged to rest upon
an implied promise to pay upon request. If his story is be-
lieved and accepted, as I think it should be, there was an ex-
press agreement between them that Marvin Howe was to hold
the money at least till the plaintiff demanded it. It did not
and could not, having regard to this agreement, have become
due and payable until so demanded, with the result which I
think inevitable, that, as there was no demand it proved prior
to 16th May, 1895, the aetion was in time, and, therefore,
that the appeal must be allowed, and judgment granted in
plaintifi’s favour for the amount found to be owing, within-
terest, and with costs in this Court and the Court below.

JANUARY 26TH, 1903.
C.A.
Re CITY OF KINGSTON AND KINGSTON LIGHT,
HEAT AND POWER CO.

Company—Sale te Municipalily of ** Works, Plant, Appliances and
Property "—Franchise or Value of Earning Power—Arbitration
and Award—Ten Per Cent. Addition.

Appeal by the company from an order of Lount, J., in
Court (3 O.L. R. 637, 1 O. W. R. 194) dismissing an appeal
by the company from an award.

R.T. Walkem, K.C., and J. L. Whiting, K.C., for appellants.

D. M. McIntyre, Kingston, for the city corporation.

The judgment of the Court (Moss, C.J.O., OsLER, Mac-
LENNAN, GARROW, JJ.A.) was delivered by : :

Moss, C.J.0.—The main question in this appeal turns upon
the proper construction of an agreement entered into between
tllg; 6compamy and the city corporation on the Mth July,

The City of Kingston Gas and Light Company was incor-
porated by Act of the Legislature of the Province of Canada,
11 Vict. ch. 13, with extensive but not exclusive rights with
regard to the manufacture and supply of gas in the city of
Kingston.  Under sec. 35 of the Act, the company and its
powers were to end at the expiration of 50 years, 1.e., on the
8rd March, 1898.
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5 tered
pany having in the meantime en
into an arrangement, with ¢

. . Com- .
: he Kingston Electric Light
Pany for the

islature
Purchage of j4q Plant, an Act of the Leg@‘;t g
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1 taken g ¢ '© amount al]gwed as the
<8, plant

s %ppliances, and Property, and we

TP



57

must assume that, after due consideration of their .value,
having regard to their purposes and use, there was fairly al-
lowed for them all that should have been allowed. — But the
company seeks to add to the sumso allowed something as the
value of the earning power which these works, plant, and
property might have in its hands if retained until 1911.
There is no language in the agreement to justify thiscon-
tention.

The company claims that the right which is thus ended by
the agreement is a franchise, and passes under the term
‘“property.” But it is manifest that the word is not used in
its widest sense—and it was not the intention of either party
that it should be so read.  Its meaning is restricted by the
words which precede it, as well as by those which follow it.
It was evidently not intended to comprehend everything the
company possessed. The so-called franchise is no more in-
cluded in the word “property” than the money in the bank,
or the book debts or assets of a like nature, belonging to the
company. It is far from clear that the company parted with
anything in the nature of a franchise which it would be of
any value to the city to acquire. ~ The company could not,
and did not, part with its corporate franchise. The privilege
of using the streets for the purposes of the business ended
naturally with the purchase of the works, plant, appliances,
and property ; and it was not needful for the city to acquire
either one or the other to enable it to carry on business.

A good deal was said in argument about the justice of the
city paying for all it acquired under the agreement ; but the
real question on the construction of the agreement is, for
what did the city agree to pay ? And upon this question the
arbitrators came Lo the proper conclusion.

The appeal also fails as to the claim to add 10 per cent. to
the amount of the price found by the arbitrators.  There is
nothing in the agreement, or in the circumstances, to warrant
the arbitrators dealing with the case as one of expropriation
under the statute. And, doubtless, the arbitrators in arriv-
ing at the price took all the circumstancesinto consideration,
and made every reasonable allowance.

The appeal should be dismissed.

JANUARY 26711, 1903.

C.A.

McKAY v. GRAND TRUNK R. W. CO.
Railway—Injury to Person Crossing Track—Speed of Train in Town
—Fences— Warnings—Statutory Provisions—Findings of me..

An appeal by defendants against the judgment for plain-
tiff at the trial before MacMaHON, J., and a jury.
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ing Whistle 10y the ringing of the hejy. The evidence Wa_
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Ploaching tpa; for at Jeasy & distancg of 40 feet before he
¢ track ip question, 44 if he looked he must haV‘Z
’ e imperfectly, and there yg no doubt tha
for at Joggy 8to 10 rods hefore ¢ '€ Crossing the hel] was rung,
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Kay and the injury to plaintiff were caused by the negligence:
of the defendants in running too fast, and by reason of the
want of a flagman or gates; that no sufficient warning was
given to plaintiff in time to have enabled himtohave avoided
the accident; and that plaintiff was not guilty of contributory
negligence; and they assessed the damages at $1,300 in all,
namely, $800 for the death of the wife, $400 for plaintiff’s.
own injuries, and $100 for the horse and buggy.

W. R. Riddell, K.C., for appellants.

I. L. Hellmuth, K.C., for plaintiff.

The judgment of the Court (OSLER, MACLENNAN, GAR-
row, JJ.A.) was delivered by

GARrrow, J.A.—Counsel for the defendants objected, not
so much to the charge as to one of the questions, as follows:
“Mr. Riddell . . . Then I object to the question of the
rate of speed being a dangerous rate for the locality. I ob-

Ject to that being put to the jury. I do not know that it

will have any great effect on the verdict one way or the other,
but I submit that is a question that they should not be asked.”
His Lordship: “How would you frame it?” Mr. Riddell:
“I would not ask it at all. It is not the phraseology I ohject
to. However, that is a question probably more of law than
of fact.”

I can see no force in the objection thus rather faintly
urged; on the contrary, the question was, I think, a perfectly
proper one to submit to the jury; and in any event if it is, as
the learned counsel seemed to think, matter of law rather
than of fact, it cannot have affected the result. The main
question of this appeal arises upon the contention of the de-
fendants’ counsel that where the railway track is fenced in
accordance with the statute, the maximum speed isnot limit-
ed to six miles an hour at such crossing as the one in ques-
tion; and that no fence according to the statute is simply to
fence to the cattle guard at the side of the crossing, and to
turn in the fence to such cattle guard, leaving the sides of
the track where it crosses the highway wholly open, unpro-
tected, and free of access by any one passing along the high-
way, and that any additional restriction upon the rate of
speed must be secured by an application to and an order by
the Railway Committee of the Privy Council under the Rail-
way Act.

The statutory provisions seem to be as follows. By the
Railway Act, 1888, 51 Vict. ch. 9, sec. 197, it was provided
that at every public road crossing a railway at the level, the
crossing is to be sufficiently fenced on both sides, so as to
allow the safe passage of trains. By 55 & 56 Vict. ch. 27,
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sec. 6, this seetion 197 was repealed, and g new section sub-
stituted, which reads as follows: “At every public r_oad eross-
ing at a rail level of the railway, the fence on bothsides of the
track shall be turned in o the cattle guards, 50 as to allow of
the safe passage of traing ” Then by the Railway Act, 1888,
sec. 259, it was further provided that “No locomotive or rail-
way engine shall pass in or througl, any thickly peopled por-

tion of any city, town, or village, at a speed greater than six
miles an hour, unless the track is

Properly fenced.” This
also was repealed by 55 & 56 Viet, cl,. 27, and a new section
substituted, the only change thug made consisting in the sub-
stitution of the words ‘“unlesg the brack is fenced in the
manner preseribed by this Act,” for the words in the former
section, ‘“unlegg the track is properly fenced.”

Under the law gg j¢ stood before the amendment of 55 &

Viet. ¢h, 27, protection Was secured by directing, in plain
words, that the track should be “properly fenced;” other-
wise the speed of the train Was not to exeeeq six miles an
hour in sueh places. “Properly fenced” haq the same mean-
ing, I take it, as efficiently fenced o accomplish the purpose
intendod, and must, therefore, have included and been in-
tended to include the Crossings themselves_, the only points
at which collisiong were reasonably to pe expected to oceur,
and not merely the side fences along the railway, which end
at the crossings, The language of t),e "ew section is not by
Any means ag clegy

and ag easily understooq asthat contained
in the old; but the Purpose and avoweq intention ijg appar-

ently the Same, namely, t, allow the safepnssa,ge of the train
at these Crossings; and gof course, must inelude

ale passage, of
© crossing publie ag well as for the passing train.
i likely to attempt to

as to he completely
direction to

©8e crossings, and
e been the object of the ¢ 1an

; ge.  But, whatever
was its object, it appears to me impossible to read it as defen-
dants’ counge contends, ag giving to railways right to cross
highways in thickly Populated

\ ed they may
choose, provideq they haye turned in the

guards, leaving the highway ag i Crosses the track wholly
OPen and unproteegeq This contention, j

render sengelegg sec. 259. The object of that section plainly
i one of Protection at the Crossings ; such

protection can only

R e

é &w

DR

Rt



61

be secured against rapidly moving trains, by fencing or some
similar protection; and such fencing must, to be any protec-
tion at all, cross the highway at the crossing and so retain
the travelling public in a place of safety while a train is pass-
ing or immediately about to pass.

There is, of course, another view. By the new section
259, the Legislature clearly intended a fence of some kind to
be maintained, and as clearly intended that if no fence was
maintained at these crossings then the speed should not ex-
ceed six miles an hour ; but it has perhaps failed to prescribe
the kind of fence which shall be built, because it is clear that
a fence leaving the crossing itself entirely open, such as that
apparently preseribed by the new sec. 197, could not possibly
meet the case of protecting the crossing, and no other fence
is specifically prescribed, so far as I can find, in the railway
legislation of the country. ~ Now, in such a condition of
things, and from this point of view, the railway company has
one of two courses open. It may at such crossings station a
watehman or maintain a reasonable fence sufficient for the
purpose, or it may reduce its speed to the permitted maxi-
mum of six miles an hour. The defendants donot choose to
adopt either course. They say, in effect, the sections in ques-
tion, as they now stand in the Railway Act, are not ab all
Intended for the protection of the public, but solely in the
interests and for the protection of the railway companies ;
and that they, the railway companies, are subject only to the
orders and dircetions of the Railway Committee as to such
crossings as the one in question. But not even the Rail“_ray
Committee has power to authorize aspeed exceeding six miles
an hour, unless the track is “properly fenced :” see sec. 10
of the Railway Act, 1888 ; the retention of the latter words,
“properly fenced,” aiding, I think, very materially in the
conclusion which I have reached, namely, that unless t’_he
track, including the erossing, is properly fenced or otherwise
protected so as to efficiently warn or bar the traveller whxl_e
a train is crossing, or immediately about to cross, the maxi-
mum speed at which a train may cross in thickly peopled por-
tions of cities, towns, and villages, is six miles an hour.

So that we have in the present case an undisputed finding
!)Y the jury that the train in question was travelling at what,
if I am right, was the unlawful and highly dangerous speed
of 20 miles an hour over a main street in an incorporate
town, and that the injury complained of was caused by this
excessive speed, coupled with the absence of proper protection
“/ the crossing, and without negligence on the plaintlﬁ' is part.
I'am of the opinion that there was evidence, 1 am inelined to
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97th December, 1899. By that agreement he undertook to
replace the Kingsley boilers by others of the same capacity
to do the work, the “alterations or changes to be done free
of charge” to the defendants. :

He now seeks to shew by parol that the words ¢free of
charge” did not refer to the brick work which formed part
of the installation of the new boilers, and without the doing
of which they could not be placed in working order. It 1s
not pretended that under ordinary circumstances the replac-
ing of the Kingsley boilers would not mean the doing of the
brick work as well as the other work, but it is sought to be
shewn that before the writing was signed by Campbell it was
understood and agreed that he was not to bear the cost of
the brick work, but that defendants were to have it done,
Campbell giving them or allowing them to use the old bricks
connected with the Kingsley boilers.

To allow the parol evidence for this purpose would be to
sanction its receipt for the purpose of varying, qualifying,
adding to, or subtracting from, the contract which the par-
ties have put into writing. Campbell’s undertaking is plmn.ly
expressed. If he could not make the Kingsley boilers satis-
factory, that is, to perform their work to the ('lefendm.lts'
satisfaction, he would replace them by others capable of doing
the work, free of charge to the defendants. It is urged that
the parol evidence was not ohjected to at the trial, and, hav-
ing been received there, it eannot now be objected to. While
that seems to be the general rule where there is a trial with
a jury, a different rule is recognized where there is a trial
by a Judge without a jury: Jaekers v. International Cable
Co., 5 Times L. R. 13; Phipson’s Law of Evidence, p. 9.

Campbell having rendered himself liable in that way,
what, if anything, afterwards transpired to relieve him of
that liability ?

He complains that the defendants, through their vice-
president and managing director, Wylie, assumed to make
the plans, engage the plaintiff, and direct the doing of the
brick work in question. There appears to be some good reason
for that course, inasmuch as there was a good deal of work
to be done beyond the mere brick work for the boilers. An
entirely new boiler house was being built, the expense of
which the defendants were bearing, and the plans covered the
whole work. >

If Campbell was not satisfied with what was being done
by the defendants, he might have protested against the work
being taken out of his hands and notified the defendants
that he was not to be held liable to pay for work which he
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JANUARY 206TH, 1903.

C.A.
Re PUBLISHERS' SYNDICATE.
PATON’S CASE.

Company— W inding-up—Subscription for Shares— Transfer of Shares
by Old Subscriber to New Subscriber—Relief from Liability—I1-
legal Payment to Director. 3

Appeal by J. H. Paton and cross-appeal by liquidator
from order of MerepITH, C.J., varying judgment of Win-
chester, Official Referee, and settling the appellant on the
list of contributories of the Publishers’ Syndicate. The syn-

dicate, finding that some of their shareholders were not in a

financial position such that they could meet their liabilities

upon unpaid stock, sent out their agents to procure subserip-
tions for stock, arming the agents with powers of attorney
in blank or to themselves. One Moorehouse and one Brodie
signed such powers of attorney authorizing one Stark, an
agent, to “receive from the vendor” three shares and five

shares respectively. Moorehouse subsequently signed a

second document whereby he applied for three shares of stock

in the company. The company allotted three shares to Moore-
house upon theapplication and allotted two shares to Brodie.

These five shares were paid for in full to the company. Brodie

subsequently paid three instalments of 8300 each in respect

of the other three shares mentioned in the power of attorney-

Some months afterward the appellant, who was the owner

of 30 shares in the company, upon which he had paid $1,300,

having had his attention called to the fact that Moorehouse’s
and Brodie’s powers of attorney were pasted in the transfer
book without any transfers opposite them, directed three of
the shares standing in his name to be transferred to Moore-
house and twe to Brodie, altering the accounts to make it
appear that the moneys paid for the shares issued to these
subseribers by the company were in fact paid for the pur-
chase of shares from hiwm, the appellant. It was held below
that the appellant had no right, so long after the date of the
powers of attorney, to take advantage of their form and pro-
cure the attorneys thereunder to accept shares standing in
his name. Paton’s appeal was taken upon the ground that
there had been an absolute and formally regular transfer
from the appellant to Moorehouse and Brodie, duly accepted
by the attorneys of the latter. The liquidator of the com-
pany opposed the appeal, and cross-appealed in respect of
three other shares transferred from the appellants to other
persons under circumstances similar to those under which
the transfers already referred to took place, in respect of the
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ment appealed from is in this respect correct, and the appeal
of Paton should be dismissed. . . .

The sum of $300 was voted to Paton, and a like amount
to each of the other provisional directors, for alleged services
as such directors. It was done at what was called a joint
meeting of shareholders and provisional directors, held
for organization, sixteen days after the date of the letters
patent, the provisional directors being the only shareholders
at the time.

These directors were not servants of the company, but

‘ managers ; and, apart from contract or agreement, could not
claim remuneration for their services, so that such a payment
would be in the nature of a gratuity, and should be author-
ized by by-law.  Section 46 of the Ontario Companies Act,
1897, under which the company was incorporated, provided
that no such by-law should be valid or be acted upon until it
had been confirmed at a general meeting of the shareholders.
I am of opinion that the resolution in question was not a
sufficient compliance with this section, even although it form-
ed part of the minutes which were read at the annual meet-
ing held the following year, and which were confirmed in the
ordinary way. It is further to be observed that no profits
had been made at this time, and, according to the books,
nothing had been paid in by any person on account of his
stock. I think this case is clearly distinguishable from Re
Lundy Granite Co., Lewis’s Case, 26 L. T. 673 (1872), to
which we have been referred. There the payment in question
was expressly authorized by the articles of association of the
company. Here there is no such provision in the Act or the
letters patent, and nothing to take it out of the general rule
laid down by Lord Lindley in Re George Newman & Co,
[1895] 1 Ch. at p. 686, that the remuneration of directors
for their trouble as such, even when authorized by the share-
holders, can only be made out of assets properly divisible
among the shareholders themselves, and not out of capital.

The liquidator has also appealed to this Court against the

decisions . . . refusing to place Mr. Paton on the list
of contributories with respect to nine other unpaid shares
which he transferred to certain other persons . . - I am

unable to find anything in the circumstances relating to these
nine shares to place them on a different footing from the five
shares transferred to Moorehouse and Brodie, and the same
rule should be held to apply.
_The cross-appeal with respect to the $300 and to these
nine shares should, therefore, be maintained, and Mr. Paton
VOL. I1 0. W. R.—NO. 4—a.
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may be dowable out of the land, under the provisions of R.
S. O. ch. 164, sec. 2.

The case was argued, as it seemed to me, very much upon
the assumption that by analogy to the wife’s inchoate right
to dower in land in which the legal estate is in the husband,
there was a similar inchoate right in respect of dower out of
an equitable estate. There is, of course, no such analogy.
In the one case there is the common law right arising out of
the marriage relation, of which the wife cannot be deprived.
by the act of the husband in alienating the land during their
joint lifetime; in the other the wife has a mere chance or
possibility of being dowable, depending under the statute.
upon whether the husband does or does not die beneficially
entitled to the land for such an estate or interest as is men-
tioned therein.

Bateman v. Bateman, 2 Vern. 436, distinguished.

In this case the wife had no interest, no estate, inchoate
or otherwise, unless the husband had died beneficially en-
titled to an inheritable estate in possession. While he lived,
the estate or interest he had in the land was his own, un-
affected by any interest or estate of the wife. He was at
liberty to sell or give it away as he pleased, even for the ex-
press purpose of defeating the wife’s chance or possibility of
becoming dowable in respect of it. ~She might, no doubt,
have proved, if she could, that notwithstanding the deed
there was a secret trust in favour of the grantor, so that he
still remained beneficially entitled. But the evidence seems
to me reasonably clear that, beyond right to maintenance
provided for the father, the deed to his son, the defendant,
was intended to be absolute and free from any other trust or
reservation in his favour.

The appeal must, therefore, be dismissed.

GARROW, J.A., gave reasons in writing for the same con-
clusion.

Moss, C.J.0., concurred.

JANUARY 267H, 1903.
C.A.
RAYFIELD v. TOWNSHIP OF AMARANTH.

Municipal Corporations— Drainage—Non-repair of Drains—Injury
%o Property of Private Person— Damages—Lack of Repair not Cause
o 7 njury—LFindings of Drainage Referee—Affirmance on Evidence
—Necessity for Notice of Non-repair where Damages Claimed.

. Appeal by plaintiff from judgment of the Drainage pe
eree, to whom the action was referred by Boyb, C., dismiss-
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Iatter it is well recognized law in this Province that before
the defendants can be held liable there must be cither notice
of the defect or circumstances shewing negligent ignorance
ofit. . . . Then, in the case of a highway, not only musé
there be a notice or the equivalent of notice, but a reasonable
time to make the necessary repairs must have elapsed before
“l‘e negligence which gives a good cause of action is com--
plete. i

Then, looking at the sections of the statutes, sec. 606 of
the Municipal Act, R. 8. O. 1897 ch. 223, provides for the
repair of highways by the municipal corporation, and secs.
68 and 73 of the Municipal Drainage Act, R. 8. 0. 1897 ch.
226, for the maintenance of drains such as the one in ques-
Pion. Liability for damages under the first named s'tz‘;,tute
18 certainly not less clearly, peremptorily, and unqualifiedly
stated than under sec. 73 of the Drainage Act, and yet, as
we have seen, notice to the defendants is necessary under the
former to perfect the liability. The latter section (73) makes
provision, it is true, for the remedy by mandamus, as well as
for the liability in damages for a neglect of the statutory
duty to maintain, in the case of the former clearly, and in the
case of the latter probably, requiring not merely that there-
shall be notice, but that the notice shall be in writing. My
Own impression is, that the proper construction of this sec-
tion, as it now stands, is that notice in writing is necessary’
wherelthe claim is for damages, as well as where it is for a:
mandamus. But, whether that is so or not, I think that
there is no legal liability on the part of a municipal corpora=
t“?n for damages for neglecting this duty until notice of some
kind of the alleged defect is given to the corporation or to its-
proper officer, and a reasonable time allowed to remedy the.
defect. In the present case the evidence shews that immedi=
ately after plaintiff notified defendants of the facts, defenq—-
ants proceeded at once to make the necessary repairs. It 18
not contended that defendants acted negligently after
notice. o) :

_ Raleigh v. Williams, [1893] A: C. 540, considered and dis-
tinguished.

.Th.e appeal, however, fails upon the merits and should be
dismissed with costs, quite apart from the important ques-
tion of the want of notice.

Moss, C.J.0.—I think the learned referee reached the
proper conclusion, and that the appeal should be dismissed..
On ﬁhe question of what, if any, notice a municipality should:
receive of want of repair of a drain constructed under or sub--
Ject to the provisions of the Drainage Act, I express no opinion-
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able at the time of the delivery of the 100,000 shares for the
use of the defendant.  The plaintiffs applied to be allowed
to amend the statement of claim by alleging that the true
agreement was that only the 100,000 shares to be delivered
to the plaintiffs were to be fully paid-up and non-assessable.
After some discussion the plaintiffs were given leave to pre-
pare and file the proposed amendments, the evidence being
proceeded with in the meantime. Leave was also given toin-
clude in the proposed amendments a claim, that at the time
of making the agreement it was understood and agreed that
the company to be incorporated should be an American com-
pany, and that it was to be left wholly with the plaintiff Clark
to determine whether any of thesharesof thecompany should
be left in the treasury for development purposes. The amend-
ment subsequently filed set forth these matters in detail;
and also made some further allegations, not necessary to be
detailed. After hearing the evidence and argument, the
lqarned Chief Justice refused to allow the amendments, a_m‘i
dismissed the action. It was suggested that the plaintiffs
could not in the same action obtain rectification of a written
document, and specific performance of the contract as recti-
fied. But there is now no objection to such proceeding :
Olley v. Fisher, 34 Ch. D. 367 ; Carroll v. Erie County Nat-
ural Gas Co., 29 S. C. R. 591, 594.

I am of opinion that according to the true agree.zment
between the parties only the 100,000 shares to be delivered
tothe defendant were to be fully paid-up and non-assessable.
I should be in favour of this conclusion upon the language
of the signed document, awkwardly expressed though it be, but
the evidence upon which it is sought to rectify it leaves no
doubt on the point. . . . And I think that a case for
rectification to that extent was made out. But I do not
think the plaintiffs have established that it was agreed that
it was to be left with the plaintiffClark to determine whether
any shares were to be left in the treasury for development
purposes ; that is to say, that the defendant agreed that, for
a transfer to the company (intended to be formed) of the
locations the defendant was to assign to the plaintiff Clark, he
was to be at liberty toreceive from the company all the shares
except the 100,000 to be delivered to the defendant without
any further payment to the company for such shares, thus
leaving the company possessed of the locations but without
one dollar of capital in the treasury for development or any
other purpose.  There is nothing in the preliminary memo-
randum or the signed agreement from which an agregm?nt to
that effect can be gathered. And it lies upon the plaintiffs t0
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her husband and agent, in the dealings and correspondence
with the plaintiff Clark after the certificates of the transfer
of shares were deposited, and in treating him as still entitled.
to deal with the locations under the agreement, notwithstand-
ing the expiry of the date fixed for the deposit of proper
shares, constitutes a waiver of time as the essence of the con-
tract, and disentitles the defendant to insist upon the for-
feiture of the $2,000.

I also think that judgment should have been in favour of
f.:he plaintiffs upon the counterclaim. It was contended that
t»!le assignment of the claim to the defendant was not suffi-
cient in form to entitle her to maintain an action thereon in
her own name; and that no proper notice thereof was given
to Walsh prior to the counterclaim. But I think both these
objections fail. The assignment is to the defendant abso-
!“tely, and there is nothing on its face to shew that it was
intended to operate otherwise. ~As to notice, the assignment
bears date 30th April, 1901, but was executed some time in
May. The action was commenced on the 5th June, 1901,
the statement of claim was filed on the 6th July, and the
counterclaim was filed on the 9th July, 1901.  On the 6th
July, 1901, a notice of the assignment was mailed at Port
Arthur, addressed to the plaintiff Clark at Boston, where he
resides, and from which he directs his correspondence. The
notice reached Boston on the 9th July, but Clark was not
there, and it was forwarded to Owen Sound, and was not
received by him until after he had testified at the trial. I
think this was a sufficient giving of notice under the Act.

But the defendant is seeking payment in respect of an
entire contract, which has only been partly performed. She
sets up that the plaintiff Clark, by stopping payment of a
cheque which he had given in payment of a percentage of the
work done in pursuance of the contract, discharged Walsh
from obligation to proceed further with the work. But the
stoppage of payment was the result of the attitude taken by
Walsh that he did not recognize Clark as longer entitled to
any interest in the property, and that he would not continue
to work for him under the contract, unless Clark agreed to
his proposals. Clark offered to pay the cheque, and to con-
tinue paying if Walsh would go on with the work, but Walsh
refused. He says that he commenced work about the 2nd
February, and continued until the 23rd April, when he had
gone down about 39 of the 50 feet to be sunk, under the con-
tract. On the 17th March, when he had sunk about 20
feet, he quitted working for Clark, and after that was work-
ing for himself; but the claim is for payment for the 39 feet.



76 2618
. > to abarn
1t appears, therefore, that he dehberately de(iu'ie(vivife, and h:
the contract, an to work for himself or for his eed with th
refused Clark’s offer o Pay if he would proc
work for hip,

20
than

D N0 cage could thepe be a réecovery for more

feet, bug 1 think ¢}

1at there cap be no I‘ecovery'therefore, be
he appeal a5 ¢, the counterclyim should, o
allowed, : ts of
5 As to COsts, the defendant ig entitled to the cos
action; t

d
'IIl, a,Il'
€ plaintiffy to the costs of the counte(;‘gi‘zildant 18
of the appea] ag relate thereto; the
entitled ¢ th

A, O
BLAIN v, CANADIAN PACIFIC R. W. ¢ i
]e(zx'/-zuay‘t.'arrizrs of PaJ‘.rengcrs~Duly 0 Protect fr ali;iz't[" alion 0
/\,’eg‘lt:genczﬁb’vidence of SUstificatio, Jor Assauli—, 5
amages— g xcessiye Da Mages,
Appeal by def
C

DGE,
endants fy,, Judgment of FALCP%?SQS of
“y in fayoyye of plaintify for $3 500 upon the fin Thomas
the jury in a4 action (trieq at Toronto), brought by

Joseph Blain, i

es
Trister, of *ampion, - to. recovsr dan::gon
for injur im upop train of defendanhortly
the 10th October 1901, - he plaintiﬂ", as he stated, s

ing a cap in a traj i

alter entey D going from, Toronto to Bramp
' Was assaulteq by one Ant}

e
'O1Y; & passenger uPonalﬂlt.
threaten e then apq there tq fenew the ass ing
Immediatel is assault, anq Prior to the tral_n leatvaill
» the plamtiﬂ'informed the conducor Gl nd
of the agsqy] nd of e threatg thq it would he renewedQﬁlc.
requested the , ctor ove Anthony, but the con
tor did o do 80, anq the Plaintiff y,
and beatep, b

: d
25 3gain twice assaulte
Y Anthopy € plaintifr

Part of he defendants to

the Plaintiff ,
1im Peaceal)y, and freg i
duty, "he jup

J guilty of negligenrfg
and 488essed the damages at $3 50 » for whieh amount a
Costg judgment Was entereq.

“ R

o 1 .Johnston, K¢,
Pellantg

W. R Riddell, K.C.
for plaintiﬂ'.

hil

80

e
alleged a duty on ﬁ,’y
S & passenger to ca

. h
M Violence, and the breach of suc
Y found the defendants



qd

The judgment of the Court (Moss, C.J.0., OsLER, GAR-
rOW, JJ.A.) was delivered by

Moss, C.J.0., (after stating the facts and evidence at
length) :—The duty or obligation which defendants owed
plaintiff was to carry him to his destination, and to use rea-
sonable care and diligence in providing for his comfort and
safety while being conveyed by them. How far they used
such reasonable care and diligence depends upon the circum-
stances which arose, and the extent of their notice or know-
ledge of them in time to prevent them or protect plaintiff
from their consequence.

In East India R. W. Co. v. Kalidas Innkerjee, [1901]

A. C. 396, the Judicial Comumittee rejected the argument that
1t may be regarded as settled law that in the case of carriers
of passengers under statutory powers there exists an express
duty, independently of any implied contract, to carry them
safely. :
; Cases have been referred to, English as well as American,
in which the broader rule has been acted upon, but for the
purposes of this case it may be taken that the law is, that in
order to succeed plaintiff must prove negligence. It follows,
of course, that proof of notice or knowledge, or reasonalfle
opportunity of knowing of the acts complained of, is essential
to establish the negligence.

I find it impossible to say that there is not evidence upon
which the jury might reasonably find defendants guilty of
negligence.

If the conductor had been present when the assaults were
committed and took no steps to protect plaintiff or to prevent
their recurrence, it could scarcely have been argued that de-
fendants would not bo liable. [Pounder v. North Eastern
R. W. Co., [1892] 1 Q. B. 3585, Cobb v. Great Western R.
W. Co., [1893] 1 Q. B. 459, [1894] A. C. 419, and Bevenon
Negligence, 2nd ed., pp. 1209, 1212, 1213, referred to.]

_ There is ample evidence that plaintiff was assaulted and
ill-used on the train, and that the conductor was told of An-
thony's conduct and threats to continue it. It was for the
Jury to judge whether, with the knowledge he had, he acted
reasonably and diligently, or whether, after being told, as he
was, by plaintiff and others of Anthony’s condition and the
assaults he had committed on pluintiﬂ' and other passengers
before the train left the Union Station, and after being again
warned at Parkdale, the conductor acted unreasonably and
negligently in refusing and failing to take reasonable steps
to prevent the after assaults. . -

The evidence tendered as to the .supposed relations be-
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sured John Dillon untruly stated that he was born on the
24th August, 1850, and was then 41 years of age, the fact
being that he was nearly 44, and further, that in the same
application he untruly stated that he had not at the date of
the application and never had the disease of abscess or of
open sore, the contrary being the fact.

At the trial the defendants proved beyond reasonable
doubt that the insured was, in fact, nearly 44 years of age at
the date of the application, instead of 41, as therein stated.

Counsel for the plaintiff was proceeding to elicit evidence
from James Clark, a witness called for the defendants, as
to statements made by the insured many years before theap-
plication, tending to shew his belief that he was born in 1850,
but objection was taken by counsel for the defendants, and
the learned trial Judge having indicated his viewas in favour
of the objection, the witness was not allowed to answer fully.

We think that the evidence sought to be elicited was ad-
missible for the purpose of shewing that the statement re-
garding his age made by the insured in the application was
made in good faith and without intention to deceive, and that
the witness ought to have been allowed to answer fully. There
seems to us to be no valid objection to the admissibility of
such evidence on the question of good faith, and the jury
should have been allowed to hear all that the witness could
say: Fellows v. Williamson, Moody & Mal. 306; Vaehy V.
Cocks, Moody & Mal. 853 ; Cerri v. Ancient Order of For-
esters, 28 O. R. 111, 25 A. R. 22-23; Hargrove V. Royal
Templars, 2 O. L. R. 126.

Upon the appeal the defendants contended that the jury
having by their answers to the 9nd and 8th question found
that the statement made by the insured as to his age was
material, and there being no evidence to support the finding
of good faith and want of intention to deceive, judgment
should have been entered for the defendants. Plaintiff’s
counsel took the position that under the pleadings, and 1n
view of sec. 149 of the Insurance Act, the onus was on the
defe'}dants to shew want of good faith and an intention to
deceive.  But we do not think the language of the section
warrants this contention. ~ We think that where the state-
ment as to the age is found to be material and untrue, an
avoidence of the contract follows, unless that result is pre-
vented by its being made to appear that the statement Was
made in good faith and without intention to deceive. Anc
it must lie upon the person seeking to uphold the contract t0
make proof of it.

The jury found that the statement was material and un-
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killed. The trial Judge held that there was no case of negli-
gence for the jury on the undisputed facts, and that, by
reason of deceased having been a member of an insurance and
provident society to the funds of which defendants con-
tributed, and being bound by defendants’ rules and contracts,
he could not have maintained an action for his injuries had
he survived, and no more could plaintift for his death.

G. Lynch-Staunton, K.C., for plaintiff.

W. Cassels, K.C., and W. Nesbitt, K.C., for defendants.

The judgment of the Court (Moss, C.J.0,, OSLER, MacC-
LENNAN, GARROW, JJ.A.) was delivered by

OSLER, J.A. (after stating the facts and evidence at
length):—The plaintiff’s case is that the proximate cause of
the accident was the negligence of the defendants in not
having the switch points spiked over or otherwise properly
secured. The defendants, while not denying that they were
not in fact secured as they ought to have been, contend that
the accident is to be attributed to the unfortunate engine-
driver's own breach of duty in neglecting rules of the com-
pany which he was bound to observe, and running his train
on to the crossing when the signals were in such a condition
as to be a warning to him not to proceed with his train until
he was signalled that the line was safe.

There would, in my opinion, be no difficulty in holding
that, if the signals displayed had been such as to have war-
ranted the deceased in running through the crossing, or 1
th? signal man had flagged him to proceed, there was ample
evidence of negligence in the condition of the switch to have
justified a verdict for the plaintiff under sub.sec. 1 of sec. 3
of the Workmen’s Compensation Act. There was a plain de-
fect in the condition of the way which was the immediate
cause of the derailment of the engine. g

In actions of this nature, however, under the Fatal Acel-
dents Act, the plaintiff, as administratrix of the deceased,
can only recover if the deceased could himself, had he lived,
have maintained an action against the defendants for th.e'
alleged negligence: Senior v. Ward, 1 E. & E. 385. And if
the injury happened in consequence of the deceased’s oWn
{leglect, of orders or other breach of duty, it is clear that, had
it been one falling short of causing his death, he could _not
h?"e sued, being himself the author of the wrong complaine
of.

_ It appears to me that this is one of the plaintift’s difficul-
ties in the present case. :

The rules under which the deceased Was working, and
to which he was bound to conform, at the time of the accl-
dent, were those which came into force and Were relative t0
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JANUARY 26TH, 1903.

C.A.
MOYER v. GRAND TRUNK R. w. CO.
Railway—Injury to Person Crossing Track—Negligence of Railway
Company —Train Running Backwards—Rate of Speed in City—
Statutes — Warning— Contributory Ne:;rh:g'mu——Fz'ndings of Jury-

Appeal by defendants from judgment of MACMAHON, Jiy
upon the findings of the jury, awarding plaintiff, the widow
of Ryerson Moyer, deceased, $1,200 damages for the death
of her husband, who was run over by an engine and tender
of defendants while passing over the Jarvis street crossing of
fl‘le Esplanade, in the city of Toronto, on 21st January, 1901.
I'he jury found (one juror dissenting) that the death was
caused by defendants’ negligence in omitting to gound the
whistle and apply the prakes, and in not having proper pro-
tection when running backwards ; that the engine and tender
were running at the rate of six miles an hour, contrary to
statute ; that the deceased was guilty of contributory negli-
gence, but that defendants could have avoided the accident
by the exercise of reasonable care. The appeal was on the
grounds, inter alia, that plaintiff should have been nonsuited,
and that neglecting to sound the whistle does not give 2
cause of action.

The appeal was heard by Moss, C.J.0,
NAN, GArrow, JJ.A.

Wallace Nesbitt, K.C., and H. E. Rose, for appellants.

I. F. Hellmuth, K.C., and D. W. Saunders, for plaintiff.

_GARROW, J.A.—I do not see how the case could have been
withdrawn from the jury. It is quite true that, had de-
ceased looked easterly, he could have seen the engine Aap-
proaching, in time to have avoided it, and it is also true that
the evidence strongly suggests, although it does not absolu-
tely establish, that he did not look, or, if he looked, that he
did so too late to avoid the injury. ~ But not Jooking is not
per se negligence, though it may be strong evidence of it, an
the matter was therefore one for the jury to consider in the
light of all the surrounding circumstances. Deceased was
an clderly man, and, although in possession of sight an
hegrmg, his apprehension was, doubtless, not quite 80 acute
4s In & younger person. His attention was directed t0 the
passing train on the Canadian Pacific track, which had inter-
rupted his course, and but for which he would have passe
on easily out of all danger. The ringing of a bell more OF
less might well be overlooked by the most cautious at such &
place, where there are doubtless much pell-ringing and othe'l'

VOL, II, O,W.R. NO, 4—b.

OSLER, MACLEN-
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I think the appeal fails and should be dismissed with costs.

OSLER, J.A.—I agree in dismissing the appeal, and with
the reasons assigned therefor in the judgment of my brother
Garrow. I do not think the case can be distinguished favour-
ably for the defendants from our recent decision (April 10,
1902) in Bonnville v. Grand Trunk R. W. Co., 1 O.W.R. 304.

Moss, C.J.0., and MACLENNAN, J.A., concurred.

JANUARY 29TH, 1903..
C.A.
FARRELL v. GRAND TRUNK R. W. CO.

Way—Bridge—Injury to Infant Ilaying thereon—Notice to Public
that Bridge not to be Used—Action for Death of Infant—Nonsuil.

Appeal by defendants from judgment of FALCONBRIDGE,
J. at Hamilton, upon the findings of the jury, in favour
of plaintiff for $800 in an action for damages under Lord
Campbell’s Act by the father of a boy who was killed by fall-
ing from the McNab street bridge in the city of Hamilton,
for repair of which the defendants were responsible, and
which was under repair on the 4th July, 1901, when the boy
fel.  The bridge was barricaded; and there was a notice
posted that it was “no thoroughfare,” but the boy, with two
,Othel'ﬂ, clambered over the barriers, and got upon the bridge.
The boy went to the edge of the bridge and upon a loose
plank,. which tipped up, and he fell forty or fifty feet upon
the railway track, and was instantly killed. The jury found
that there was no negligence on the part of the boy, and that
there was negligence on the part of the company in not hav-
ing a watchman at the approach to the bridge, and assessed
the plaintiff’s damages at $800. The event occurred early
in the evening, after the workmen had stopped work for the
day, and while it was still light.
thA. B. Aylesworth, K.C., for the defendants, contended
}at thex:e should have been a nonsuit, or at all events that
the verdict was perverse.
D’Arcy Tate, Hamilton, for plaintiff, contra.
MTHE Courr (Moss, C.J.0., OSLER, MACLENNAN, GARROW,
ACLAREN, JJ.A.) held that there was sufficient notice to the
public that the bridge was not to be used, and that the pre-
?ence of a watchman was not necessary, and therefore de-
If.nga“ts were not liable.  In the course of the a'rgument
a icketts v. Village of Markdale, 31 0. R. 610, was cited, and
oubted by some of the members of the Court.
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TuE MasTER referred to Alexander V. Automatic Tele-
phone Co., [1900] 2 Ch. 56, and said that the facts as set out
in the pleadings and proceedings in this action brought the
case within the class of cases which permit plaintiff to use the
company’s name by making it a defendant, and that the com-
pany was properly made a defendant.

With reference to the objection that plaintiff was not suing
on behalf of himself and all other shareholders, the Master
refen-e(.] to paragraph 7 of the statement of claim, in which
the plaintiff stated that he is so suing, though it was not so
stated in the writ of summons. Referring to In re Totten-
ham, [1896] 1 Ch. 628, and McNab v. Macdonnell 15 P. R
14, the Master held that, as no objection was taken to the

irregularity of the statement of claim, but defendant filed a

defence to it and thus waived the irregularity, leave to amend
in the intituling

should be given so as to make the statement 1
of the statement of claim.
g Upon the main question of discovery, the Master followed
Gluckstein v. Barnes, [1900] A. C. 240, and other cases, and
held plaintiff entitled to the fullest discovery. Fraud is suffi-
ciently charged, the accounts are not intricate or voluminous,
the defendant Clox admits that he can give the discovery with-
out difficulty, and the discovery, if given, will enable the Court
at the trial to give plaintiff judgment without any reference,
if defendants are found liable.

Or('ler made directing defendant Cox to attend for re.
examination at his own expense and answer all proper ques=
tions that may be asked of him, including those he refused to

answer : also directing him to file a further affidavit on pro-

- ’ -
duction setting forth documents, which he admits he has 1n
1 not

}‘;3 possession, relating to the matters in question, an
already produced. Costs to plaintiff in any event.

“ M \{ ~ -
1ALC().\BRIDGE, G JANUARY 27TH, 1903.

TRIAL.

KROLIK y. ESSEX LAND, LOAN, AND IMPROVE-
MENT CO.
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Action dismissed with costs. J udgment for defendant
company on counterclaim for balance due under the agree™”
ment, with costs. Amount of balance to be ascertained DY
Master if parties cannot agree.

PR

STREET, J. JANUARY 297H, 1903.
TRIAL.
PERRY v. CLERGUE.

Constitutional Law — Right of Dominion Government to Grant Lease
of Ferry— River Separating Canada from the United States—B.N.
A. Act, sec. log—“lx’oyall;’zs"——B. N. A. Acty sec. 91, sub-sec. 13
— Legislative Authorily over Feryies— Distinction belween Right
of Property and Legislative Power—Public Harbour—Improve-
ments——Rights Arising front.

Action by Robert Davey Perry and the Sault Ste. Marie
Ferry Company against F. H. Clergue, W. B. Rosevear, the
International Transit Company, and the Algoma Central and
.Hm.lmn Bay Railway Compan'y, to restrain defendents from
infringing upon the exclusive right claimed by plaintiff’ Perry
to a ferry between the town of Sault Ste. Marie in the Pro-
vinee of Ontario and the town of Sault Ste. Marie in the State
of Michigan across the St. Mary'sriver, which passes between
these places, and for damages. The plaintiff Perry claimed
the right to this ferry and to prevent defendants from ferry-
ing persons across the river from any point in the Canadian ‘
town to any point in the American town, under and by Vvir-
tue of a lease made to him in the name of Her late Majesty
by the government of the Dominion of Canada, dated 21st
May, 1897, of the ferry right for nine years at the annual
rent of $100, subject to certain conditions, one of which was
t_ha,'t, “the limits of the ferry shall be co-terminous with the
limits of the town of Sault Ste. Marie, Ontario, to & point in
o town of Sault Ste. Marie, Michigan, to be fixed by the
municipal authorities of that place.”' It was admitted !:hat
defendants the Algoma Central Railway Company had since
the month of August, 1902, been running a steamboat regu-
larly every half hour from their dock in the Canadian town
across the river to a point in the American town, and BSC
advertised it as a ferry. These defendants denied plaintiffs
title Lo the ferry, and claimed the right to run this ste.i\mel'
under one of the provisions of their charter as & railway
company.
G. H. Watson, K.C., for plaintiffs.
W. Neshitt, K.C., and J. E. Trving,
defenda.nt;, )
W. R. Riddell, K.C., for the Attorneé

Sault Ste.. Marie, for

y-General for Ontario.

___4
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ua’h
The Dominion authorities were not represented, thoug
tified. E that
J‘OS'I‘REET, J., held, that plaintiffs had failed to Sge(vlv done
the defendants other than the railway company illaintiﬁ's'
anything to intefere with the rights claimed by pwas for
The railway Company were alone liable, if any one k& LR
what had been done. Varioug defences were Sfﬁt up 13 that
railway company, but it was necessary to consider only
which denieg that the

+ became
Dominion Gevernment ever be g

that “all lands, mines, mlneral;é
£ ging to the several Pr0v1nce$i v Prisina
the Union . . . shall belong to the severa T
. in which the same are situate or arise, subject Othel‘
i ect thereof and o any iuteref,t 0 £
¢ Provinee in the same.” The meaning tonot
attached to the worq “royalties” in thig section includes b
only those ; alia connecteq with lands, mmes,d '
I reé not so connected, an

Reasons suggestedC:s}f
e in Attomey-General v. Mercer, 8 App.
767, 778, Specially referred to,
It was argued that under g,

5. 13 of 5. 91, by wluch“ft:if
legislative authority of the Dominion Parliament over try
ries between g Provinee anq any British op foreign .cou"the
or between two Provinces” ig deelared to pe exclusive, 1d
right of the Dominion Government to grant this ferry cOlft

be supported, The difference between the right of PFOPelte}:.
in and the Power of legislation over any particular mat 1

dealt with by the Britigh, North America Act is conc!“slve)t
settled, and a right o Property in the Provines is quite cOllle
sistent with the right of the Dominion 4 legislate : Th

“isheriey cases, [18.‘)8] R 700 ; St Catharines Millmgﬂcol
;‘. ]'l;he Qllwen, 14 App. Cas. 46 ; Ontarig Mining Co. v. Sey

vold, 87

« T, 449,

Even if the St. Mary’s river at the point in question Was
a public harbour, 1o Dominion Government would not there-
ore have the POWer to grant the right of ferry over it. S(’.me-
thing more is Necessary to convert an open river port into
 public harbour, within the

. Mmeaning of the British North
meriey Act, than the erecti

on along it of four or ﬁl‘;(ea
. Projecting heyonq the shallows of the shore for t
Convenience of ving and discharging passengers

Nor doeg the existence of the improvements
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:)na.de Ak the river bed in front of the town by the dredging
pggratxons carried on by the Dominion Government for the
shi pose of deepening the channel leading t0 and from the
fen{-) canal, afford a reason why the entire control over the
Govy across the river should be held to be in the Dominion
mak"mment. _ That government has undoubtedly 2 right to
poc;ee Eu‘es with regard to this and other ferries for the pur-
fe;'ino l°f31‘3‘119"'»111g them and of prevenbing them tro.ln inter-
mentg with the public harbours and river and lake improve-
g ts of the Doynnion, but the right to create and grant the
m%dl to a ferry is a right which belongs to0 the Provmqml
&0 not to t.hc Dominion authorities. Action dismissed with
sts as against all the defendants.
WINCHESTER, MASTER. JANUARY 30TH, 1903.
EVOY » CI*{Al\ilH‘]RS.Y : s
v. STAR PRINTING AND PUBLISHING CO,
Security for Costs—Libel—Newspaper —Mistake —Apology —Good De-
Sfence—Grounds of Action Trivial o7 Frivolous.
i Motion by defendants for security for costs in an action
or libel against the publishers of the Daily Star, & newspaper
published in the city of Toronto. The writing complained of
8:?[:»em'ed in defendants’ issue of 2nd April, 1902, in a reporb
% proceedings before the police magistrate for the city ©
oronto, as follows: “A year ago last August Matthew Evoy
was thought to have been a frequenter of a disorderly house:
and a warrant was issued for his arrest. But he disappeare!
o mysteriously as though he had ascended to some otllt;r
clime, and the warrant could not be executed. He was 1D
Court this morning, and affirmed that he had been in the city
all the time and working. q think you have earned your
discharge,’ said his Worship. The inference might be that he
was to be complimented for eluding the police 80 suceess-
fully.” 1t appeared from an affidavit filed on behalf of de-
fendants that the plaintiff was not the man who had dis-
appeared and to whom the magistrate had made the remark
quoted, but another man; thatzhe defendants had pnh]iﬁhc«l i
c"l'l‘l:’cti()n; and that plaintiff had in fact been before the
magistrate on some charge on the day in question, and ha
been confused with the other man by defendants’ reporter
The application was made under R.S.0. ¢h-
was admitted that plaintiff was not possess
property toanswer costs, but it was contended that defen-
dants had not a good defence 0% the merits and
grounds of action were not trivial or frivolous.
J. B. Holden, for defendants. G. P. Deacon,
Vol. 11 O W.R. No. 4—c. :

for plaintiﬂ'.

_.._4
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e g clailne
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V. Borbhwick, 2 Times T, R. 113 209 ; McNally v. © 18 L.
8L T N. g, 604; Gywny V. South Eastern R.'W. C‘i-)f 502.
T.N. 8. 738; Shephoard V. Whittaker, L. R. 10 C.P.
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apology wag Published, jg

Cumstances, g OF action gre trivia{ or f":l"(élgl:]s_
8 t0 the defence of apology, gee Odgers on Libel an . Risk
der, 2, ed., p. 524; Lafone V. Smith, 3 . & N. 73€n;ilkes
Allah Bey v, Jolmstone, 18 L. 7. 620 ; Oxley v, ;
(189812 Q B 54
Sual order fop Security fop cost

S granted,
STrE ET, J,

JANUARY 271w, 1903.
CHAMBRRg. i
Rg WARING v. TOWN OF PICT()N.
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