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the commissioners liable for an accident happening 
above circumstances to a person while resorting to the park who 
Kîg not^”8 for the privilege, is in the position of a bare licensee*
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'em,,, L. R. 1 H. L. 93 j The Queen v Williams 9 
OMatr- V°V>°r«tion of Trinity Ilouee, 17 Q. B. b

Thrr,r^Sittit“°“=r^
-

Statement. The plaintiff’s claim was based upon the alleged negli
gence of the defendants in maintaining upon the property 
vested in them under the provisions of 50 Viet. ch. 13 (0.), 
known as the “ Queen Victoria Niagara Falls Park,” a fence 
or railing, in close proximity to the edge of the cliff form
ing the bank of the river Niagara, in such a defective and 
insecure condition that the plaintiff, while lawfully there, 
and placing her hands or arms upon it, in viewing thé 
scenery of the river and surroundings, caused it to fall or 
break down, m consequence of which she was precipitated 
forward and down the bank, and suffered very severe 
injuries. '

The action was tried before Ferguson, J., and a jury, aif 

\v elland, at the Autumn Assizes, 1895, when à verdict was 
'fou,Kl for the plaintiff on all the issues with $2,000 dama
ges, upon which judgment was entered by the learned 
Judge for the plaintiff for the damages so awarded, with 
costs of suit.

The defendants moved to set aside the verdict and judg
ment, and to have judgment entered in their favour, on 
the ground that tile judgment was against the law and 
evidence and the weight of evidence ; that no evidence of 
negligence was shewn in the defendants ; and on the ground 
that the defendants were not the owners of the lands and 
premises in the pleadings mentioned where the alleged 
accident occurred, but simply held the same as trustees 
for and servants of Her Majesty the Queen, as represented 
by the Government of the Province of Ontario; and that 

duty was imposed on the defendants to erect a railing or 
fence along the edge of the cliff where the alleged accident 
occurred, as a protection against accident or^ otherwise ; 
and on grounds disclosed in the pleadings and evidence.

'

no

8s
!
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v. Williams, 9 
Me, 17 Q. B. D.

liability of the
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The motion was heard by a Divisional Court composed Argument, 
of Meredith, C.J., and Rose, J„ on the 26th Novem
ber, 1895.

Irving, Q. C„ and W. M. German, for the defendants.
As a matter of law, there is no duty to fence off a danger- ' . 
ous place : Toms v. Corporation of Whitby, 35 U. C° R 
195; Cornwell v. Metropolitan Commissioners of Sewers,
10 Ex. 771 ; If iZson v. Mayor, etc., of Halifax, L.'r. 3 Ex.’
114 ; Cowley v. Newmarleet Local Board, [1892] A. C. 345.
1 he condition of the fence arose from the action of the 
railway company about six weeks before the accident, and 
no duty arose in the interval. It was suggested that the 
fence was in the’nature of a trap, but the trap was not set 
by the defendants. By sec. 3 of 50 Viet. ch. 13 (0.), the 
lands are vested in the defendants as trustees for the Pro- 
vinqe, but the vesting only goes as far as is necessary for 
the exercise of the particular powers conferred. The word
“vest’ does not necessarily imply an absolute title__
you must look at the purpSses. What is the tenure of the 
trustees or commissioners, and can they be got at by an 
action? See as to the meaning of “vest,” Coverdale v.
Umrlton, 4 Q. B. D. 104, at pp. 116, 120, per Bramwell 
and Brett, L. JJ. These defendants 
department of Crown lands

'
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are no more than a 
see *8 Viet. ch. 21, sec. 3 ; 50 

Viet. ch. 13, sec. 4, sub-sec. (5); sec. 7 (0.). As to what 
the position of commissioners is, see Mersey Bock Trustees 
v. Cameron, 20 C. B. N. S 56, 11 H. L. C. 443 ; Tyne Bn- 
provement Commissioners v. Chirton, 1 E. & E. 516. Th 
commissioners are by the statutes in the position of serv
ing public purposes. They cannot be sued unless a peti
tion of right against the Crown has been allowed. The» 
principle has been settled in Muskoka Mill Co. v. The ' 
Queen, 28 Or. 563, 577 ; The Queen v. McLeod, 8 S. C. R.
1; The Queen v. McFarlarie, 7 S. C. R. 216; i.e„ the 
non-liability of the Crown for the nonfeasance or’mis- 
feasance of its servants. In the absence of a statutory 
provision, no duty exists to keep the place in repair • 
Municipal Council' of Sydney v. Bourke, [1895] A. C. 433 • 
Municipality of Pictou v. Oeldert, [1893] A. C. 524.
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*Aylesworth, Q.C., and F. W. Hill, for the plaintiff. 
There was an obligation on the defendants to maintain 
the fence, or to strengthen^, or to remove it altogether. 
As to the position of the board of commissioners, see 48 
Viet. ch. 21, preamble and sec. 12 ; 50 Viet. ch. 13 ; Niagara 
Falls Park Commissioners v. Howard,.23 O. R. 1. There 
is nothing in the statutes inconsistent with applying the 
revenues of the commissioners in payment of compensation 
for act or omission. The guard was a trap ; it looked sub
stantial ; the plaintiff never would have gone near but for 
the fence ; it was built a^ a guard. It is possible that the 
defendants and the municipality within which the park is 
situated may both be liable : Wettor v. Bunk, 4 F. & F. 
298. The defendants are not a department of the Crown 
at all. As trustees, they are the actual owners of the legal 
estate, for the ^purposes of the trust : Barnes v. Ward, 9 
C. B. 392. As to the liability of the defendants as commis
sioners, they referred to Mersey Docks Trustees v. Gibbs, L. 
E. 1 H. L. 93 ; Mersey Docks Trustees v. Cameron, 11 H. L. C. 
443. Wlien premises ai e in a dangerous condition, there is 
an obligation upon the owner to fence the highway : Pickard 
v. Smith, 10 C. B. N. S. 470 ; Southcote v. Stanley, 1 H. & N. 
247 ; Gully v. Smith, 12 Q. B. 1). 121 ; Sanitary Commis
sioners of Gibraltar v. Orfila, 15 App. Cas. 400 ; White v. 
France, 2 C. P. D. 308 ; Corby v. Hill, 4 C. B. N. S. 556. 
The neglect to keep the fence in proper repair was not 
merely nonfeasance, but misfeasance.

Irving, in reply.

4 THE ONTARIO REPORTS.

Argument.

V

f
\

i

September 15,1896. Meredith, C. J.

I have reluctantly come to the conclusion that the plain
tiff’s action cannot be maintained. I say reluctantly 
because the jury have found that the plaintiff has, with
out any contributory negligence on her part, suffered a 
very severe injury*owing to acts of negligence on the part 
of the defendants’ servants, for which she has a moral 
claim to be indemnified, and which, had the Legislature ofi
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this Province adopted what I may be permitted to call the Judgment, 
more enlightened policy as to the liability of the Crown M^diTh 
for wrongs committed by its servants which finds a place C.J. ’ 
in the legislation of Canada and of several of the colonies 
of tl^e Empire, might possibly have been a legal claim also 
against the Province.

The place where the accident happened was not within 
the limits of the lands mentioned in sec. 3 of 50 Viet. ch.
13 (0.), and which are sometimes spoken of as the “park 
proper, but upon that part of the property which, after 
the acquisition by the commissioners of the rights df the 
St. Catharines, Thorold, and Niagara Falls road, became 

„ vested in them by force of the provisions of sec. 4, and 
which is by that section included within the park, and as 
to which sub-sec. 5 further provides that all the provisions 
of 59 Viet. ch. 13 and the Niagara Falls Park Act are to
apply as if it were included within the park at the time 
of the passing of the Act, “ saving the reservation of a 
public way between the Clifton House, and the limit 
between said lots 92 and 93 ” [of Stamford], “such public 
way being subject to reasonable tolls upon horses and 
carriages passing over the same ; ” and it was upon a part 
of the public way so reserved that, as I gather'from the 
evidence, the accident happened.

By 51 Viet. ch. 7, sec. 2, the purchase money having 
been paid to the road company, the rights, title, possession, 
and franchises which were held and exercised by the 
company, or by the person or persons having the title, 
interest, and possessory rjghts thereof in- respect of that 
Part of the road which was acquired by the commissioners, 
were, so far as relates to that portion of it between Table 
Rock and the Niagara Fails Suspension Bridge on lot 92 of 
Stamford, transferred to and vested in the commissioners ; 
and by sec. 3 the commissioners were authorized, subject 
to any direction of the Lieutenant-Governor, to “ abolish 
the collection of tolls over the gravelled or macadamized 
road within the points above described.1’
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Judgment. The commissioners, in the year 1888, by authority of 
Mermlith, order in council of 15th June of that year, abolished the 

c-3- tolls.

an

By sec. 10 of the Act of 1887 it is provided that the 
park grounds shall be open to the public, subject to any 
rules and regulations as to management approved by the 
Lieutenant-Governor in CounclJ.

The plaintiff was at the tim'e of the accident upon the 
property .of the commissioner^ either under the provisions 
of sec. 10, or as one of the public in the enjoyment of the 
public way provided by sec. 4.

I am unable to find in any of the Acts relating to the 
park any provision which expressly or impliedly casts 
upon the commissioners the duty of keeping the public 
way in repair or the obligation to maintain a fence, railing, 
or other barrier upon the edge of the cliff ; and, in the 
absence of such provision, in my opinion, no such duty or 
obligation towards the plaintiff exists.

The fence or railing which there was along the edge of 
the cliff had been built before and was existing at the time 
the park was vested in the commissioners.

Whether the commissioners are to be viewed as servants 
of the Crown or not, no action, in my opinion, lies against 

. them for not keeping in repair the fence or railing, if it be 
viewed either as a protection for those resorting to the 
park or as a necessary protection for the travelling_public 
in the use of the public way provided by sec. 4 oftheAiSt
of 1887, the absence or insufficiency of which might, in the 

of>a municipal corporation, render it liable as for a 
default in discharging its statutory duty to keep its high
ways in repair.

The cases of Gibson v. Mayor of Preston, L. R. 5 Q. B. 
218 (1870) ; Sanitary Commissioners of Gibraltar v. 
OrJiLt, 15 App. Cas. 400 (1890); Cowley v. Newmarket 
LocalBoard, [1892] A. C. 345 ; Municipality of Pictou v. 
Qeldert, [1893] A. C. 524 ; Municipal Council of Sydney 
v. Bourke, [1895] A. C 433, seem to be conclusive against 
the plaintiff, if the alleged liability of the defendants is

case

I

1
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' treate<1 r ;lePemli"8 0,1 » duty to kçep the locus in quo, 'Judgment.
part of the public wav, in repair. ------

Tlie.se cases establish that, in the absence of some statu- ”T' 
tory provision imposing such a duty on a person or cor
poration ill whom a highway is vested, the duty does 
not exist, and that where such a duty does exist, in the 
absence of a provision giving a right of action to persons • 
suffering injury in consequence of a failure to discharge it 
an action will not lie for mere nonfeasance, though it 
would be otherwise if the want of repair was due to mis- 
feasance of the 
is cast.

In this case the condition of -the. fence or railing waff 
not duo to misfeasance, but to nonfeasance, for the un- 
authorized act of the rail way company in removing it and 

: putting ,t up again in a defective condition and more
dangerous position cannot be charged .to the defendants 

% ,in of misfeasance on their part.
If, however, the defendants’ liability is based upon the 

allegation of a duty to maintain the fence or railing for 
the protection of those resorting to the park, the plaintiff’s 
case also fails, for as to her no.charge was made for the 
privileges which she enjoyed, and she, as it appears to me, 
occupied as to the defendants at most the position 
bare licensee, as to whom, though there would be a duty 
in respect of unusual danger known to the defendants and 
not to her, there would be none as to a bare defect of con
struction or repair which the defendants were only negli
gent ,n not finding out or anticipating the consequences 
of. Southcote V. Stanley, 1 H. & N. 247 (1856) ; Ivay v.

e%es !) Q. B. D. NO (1882) ; Schmidt v. Town of Berlin,
2G O. R o4 (1894); and Moore v. City of Toronto (1893), 
cited in note to that case ; Seven on Negligence, 2nd ed 
p. 523 et seq. ' ’

Mr. Aylesworth relied upon the case of Mersey Docks 
Co. v. Gibbs, L. R 1 H. L. 93 (1866), 
right of the plaintiff to

As Lord Watson points out in the Orfila case, p. 408,
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the rule expressed by Lord Blnckburn, and approved by 
the House of Lords in the Mersey Docks case, was " that é
in every case the liability of a body created by sta
tute must bo determined upon a true interpretation of 
the statute under which it is created;” and the proper 
canon of construction stated by Lord Blaclcburn'was that 
" in the absence of something to shew a contrary intention, 
the Legislature intends that the body, the creature of the 
statute, shall have the same duties, and that its funfft shall 
be rendered subject to the same liabilities as the general 
law would impose on p, private person doing the 
things,”

• Acting upon these rules, the principle established by the 
case'’ of, Lancaster Canal Co. v. Parnaby, 11 A. & E. 230 
(1839)-, us to the liability of an ordinary company for negli
gence was applied to the Docks Company, which, as Lord 
Watson also points out in the Orjila case, p. 412,<vas “ a 
corporate body, entirely independent of Government and of 
Government control, and differing in no material respect 
from a private enterprise authorized by statute, save in the 
fact that its undertaking and profits were held by trustees 
in the public interest, and not for the benefit of .private 
corporators.”

The Mersey Docks Company case was followed by the 
Privy Council in The Queen v. Williams, 9 App. flas. 418 
(1884). That was an action for negligence broughtagainst 
the Executive Government of New Zealand by a dmpowner \
under the following circumstances :—The Executive Gov- i
eminent was by an Act of the Legislature of the colony 1
made liable where in the like case a subject of Her Majesty j
would be liable for, amongst other causes of action men- 3
tioned in the Act, the following, a wrong or damage inde- I
pendent of contract done or suffered by or under the auth- 1
ority of the Government on behalf of Her Majesty or of I
Her Majesty’s Executive Government in the colony, in, 1
upon, or in connection with, certain defined classes of pub- 1
lie works. 1

The Executive Government possessed the control and I

THE ONTARIO REPORTS.

Judgment.

Meredith,
Ü.J.

same

#

T



[vol.

id approved by 
case, was “ that 
created by sta- 
lterpretation of 
and the proper 
churn-was that 
trary intention, 
creature of the 
t its funffe shall 
as the general 

loing the same

XXVIII.] GRAHAM V. COMMISSIONERS NIAGARA FALLS PARK. 9

management of a tidal harbour, with authority to remove Judgment, 
obstructions in it, and the public had the right to navigate Meredith 
in it subject to its regulations and without payment of ‘ C.J. 

harbour dues ; the Executive Government owned the 
staiths or wharves and received wharfage and tonnage 
dues in respect of vessels using them. (

The plaintiff’s vessel when alongside the staiths or 
wharves suffered injury owing to the hegligence of the 
officers of the Executive Government in not removing 
obstructions from the harbour—the injury being caused at 
the fall of the tide by the vessel coming in contact with 
the obstructions. *

ablished by the 
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Sir Richard Couch in delivering the judgment of the 
Board pointed out that, although the case differed from 
Lancaster Canal Co. v. Parnaby and Mersey Docks Trustees 
v. Qibbs, in that there were no harbour dues, and that the 
public had the right to navigate subject to the harbour regu
lations, the harbour was under the control and management 
of the Executive Government, which had authority to 
remove obstructions from it, and it was held that the case 

within the principle upon which the two cases refer
red to were decided, and that upon the facts proved it was 
the duty of the Executive Government to take reasonable 

that vessels using the staiths in the ordinary 
might do so without danger to the vessel.

The Mersey Docks case was also followed in Gilbert v 
Corporation of Trinity House, 17 Q. B. D. 795 (1886).

It was there contended that the Trinity House Corpora
tion represented the Crown, and was not, therefore, liable 
for negligence, but it was decided that, although it was 
invested with large powers which were to be exercised for 
the benefit of the public at large, and extended to all the 
light-houses and beacons of the country, it had begun its 
existence as a private body, and was in no sense an emana
tion from the Crown, or in any way whatever a participant 
of any royal authority, but liable, like any other body, for 
its own negligence.

These three

manner

•owner

the control and cases appear to me quite distinguishable 
2—VOL. XXVIII. o.r.
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Judgment, from the present 
Meredith, were made for the purpose of profit, and opened to the pub

lie upon the payment of tolls, and the common law there
fore imposed upon the proprietors of them a duty to take 
reasonable cure so long as they kept them open for the 
public use of all who might choose to use them, that they 
might do. so without danger to their lives or property ; and 
in the third case the injury which was complained of was 
due to an act of misfeasance on the part of the defendants.

These cases, in my opinion, do not, apart from these con
siderations, apply to a corporation constituted as the defen
dant corporation is.

In The Queen V. Commissioners of Woods and Forests, 15 
Q. B 7(51 (1850), the question arose as to the position and 
liability of a body somewhat similar in its constitution to 
the commissioners in this case, and Mr. Justice Pattesdn 
in delivering the judgment of the Court, said at p. 774: 
"But a private company to whom an Act is granted for 
their profit differs materially from commissioners appointed 
under a public Act to do on behalf of the executive Gov
ernment certain things for the benefit of the public ; and 
the principle that imposes liabilities upon a private com- 
pany, as arising in consideration of the statute granted to 
them, has no application in the case of such public 
missioners.”

_ ^e Orfila case Lord Watson, referring to the provi
sions of the ordinances and orders in council relating to 
the sanitary commissioners, at p. 413 said : “ Their Lord- 
ships are, in that state of facts, unable to resist the conclu
sion that the Government, in so far as regards the mainte-

of the retaining walls belonging to it, remains in
reality the principal, the commissioners being merely a - 
body through whom its administration may be conveni
ently carried on. They do not think that it was the 
intention of the Crown, in giving the sanitary body admin
istrative powers subject to the control of the Governor to 
impose upon it any liability, which did not exist before’, in 
respect of original defects in the structure of the retainiiig 
wall which supported the Castle road.”

In the first two of them the worksone.

M
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The facts to which Lord Watson refers find their parallel 
in the Acts relating to the defendants in this 

By sec. 3 of the Act of 1887 (50 Viet. ch. 13), the lands C.J. 
selected for the park were vested in the commissioners 
trustees for the Province, and although, as I have already 
mentioned, the place where the accident happened was not 
upon those lands, it was upon lands which by se®. 4 
made part of the park and subject to the provisions of the 
Act, as well as of the Niagara Falls Park Act, 48 Viet. ch.
21, and must therefore, I think, be taken to be held upon 
the same trusts as apply to tho lands mentioned in sec. 3, 
although the grant to the commissioners contains 
tion of the trusts.

Almost all the powers vested in the commissioners 
subject to the control or approval of the Crown.

The powers conferred by sec. 8, which deals with the 
construction and operation of inclined planes, lifts, boats, 
and vessels, with the pulling down of buildings and selling 
the materials in them, with the laying out, planting, and 
enclosing the park, with the collection of tolls for th ' 
of tho works, vessels, or appliances provided by the 
missioners, and with the opening and closing of the gates 
and entrances to the park, are to be exercised by the com
missioners subject to any direction of the Lieutenant- 
Governor.

Judgment.
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The plan of all works proposed and all tariffs of tolls 
require the approval of the Lieutenant-Governor before 
being acted on : sec. 9,

The by-laws of the commissioners regulating the use, 
government, control, and management of the park, the 
appointment of officers for the superintendence and 
agement of it, are subject to the approval of the Lieutenant- 
Governor, and even the employment of gardeners and 
workmen and their dismissal are to be subject to any 
directions of the Lieutenant-Governor in Council : sec. 11.

The manner of investing the sinking fund to be provi
ded for payment of the debentures which the commis
sioners are authorized to issue, is under the control of th

man-

e
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Judgment. Lieutenant-Governor, and the application of the sinking 
Meredith, fund in discharging the debentures is to be under his 

direction, and he is to directO..T. even the manner of remitting 
the share applicable to the sinking fund tp the Provincial 
Treasurer : sec. 13.

The provisions of certain sections of the Act to provide 
for the better auditing of the public accounts are to apply 
to the accounts of the receipts and disbursements of the 
commissioners: sec. 15.

The commissioners, it is true, have by sec. 7 power to 
raise for the purpose and objects of the Act $525,000, and 
no more, by the issue of debentures, bpt the appropriation 
and application df'-the moneys raised are to be assured to 
the satisfaction of the Lieutenant-Governor, and the 
missioners themselves hold office during the pleasure of 
the Lieutenant-Governor in Council (sec. 2), and have 
been recognized by the Legislature • as representing the 
Government of the Province 
schedule to 55 Viet. ch. 8.

!:

com-

the agreement in the: see

These provisions seem to me to demonstrate pretty 
clearly that the commissioners were intended to act in the 
discharge of their duties under the Act, as Mr. Justice Day 
puts it in the Trinity House Corporation case, “ 
emanation from the Crown;” or, as put by Lord Watson, 
that it was intended to make the Government the princi
pal and the commissioners merely a body through which 
its administration might be conveniently carried on.

In the Mersey Docks case Lord Wensleydale, speaking 
of the immunity of the Post Master General from responsi
bility for the acts of the servants of the post office depart
ment, though he might appoint or dismiss them, said, at 
pp. 124-5, that even if the Crown were to make

as an

a corpor
ate body for the regulation and government of the post 
office, the corporate body would not be responsible for the 
neglect of their servants.

The principle upon which the immunity rests, as stated 
by Lord Wensleydale in the same case, at p. 124, is “ that 
when a person is acting as a public officer on behalf of!
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Government, and has the management of some branch of Judgment, 
the Government business, he is not responsible for the 
neglect or misconduct of servants, though appointed by C.J. 
himself in the same business. * * The subordinates 

the servants of the public, not of the person or persons 
who have the superintendence of that department, even if 
appointed by them.”

Whore the injury is the result of the negligence of the 
public officer himself in the performance of duties assigned 
to him by the Legislature, a different rule would seem to 
prevail, and he, and he alone would be liable: Viscount 
Canterbury v. Attorney-General, 1 Phillips at p. 324.

In the present case there was, as I have said, no neglh 
genco on the part of the commissioners, but the negligence 
was that of the subordinate officers who had been appointed 
under the provisions of the Act, and the effect of a recovery 
would be to charge the property of the Crown vested in 
the commissioners with damages and costs for a wron<* 
committed by a servant of the Crown, for which the Crown 
is not, by the law of this Province, liable.

Upon the whole, therefore, I am of opinion that the 
appeal must be allowed, and the verdict and judgment 
entered thereon set aside, and judgment be entered dis
missing the action, and the costs must, if the defendants 
ask for costs, follow the result.

are
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Rose, J.

I agree that, having regard to the principle laid down in 
Mersey Docks Trustees v. Gibbs, L. R. 1 H. L 93, and 
Sanitary Commissioners of Gibraltar v. Orfila, 15 Ann. 
Cas. 400, the plaintiff must fail.

I exceedingly regret that we can find no way to grant 
lier any relief. The place where the accident occurred wus 

veritable trap, and the plaintiff was seriously injured.
I trust the Government may deem it proper to make the 

plaintiff a substantial grant.
I might refer to Corpoi-ation of City of Quebec v. The 

Queen, 3 Ex. C. R. ,164, for a discussion of the question

ya

esta, as stated 
124, is “ that 
on behalf of
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Judgment, of the legislation of the Parliament of Canada creating a 
- Bose, J. liability on the part of the Crown, and giving a remedy 

to the person injured against the Crown, where damage is 
caused by negligence of a public officer. /

I agree with the learned Chief Justice in thinking that 
it might be expedient for the Legislature of this Province 
to pass similar legislation.

THE ONTARIO REPORTS.

E. B. B.

Re Toronto, Hamilton, and Buffalo Railway Company 
AND KeRNEB.

Railways and Railway Companies—Legislative Authority—Alteration of 
Grade of Street—Arbitration and Award—Appeal —Dominion Railway 
Act, 1888, sec. 161, sub-sec. 2—Damages—“ Structural Damages”— 
“ Personal Inconvenience."

Held, that the railway company, though incorporated by 47 Viet. ch. 75 
(0.), was, by 54 & 55 Viet. ch. 86 (D.), subject to the legislative 

f the Parliament of Canada, and its power to do the work 
street, in the doing of which the damages 

was under sec. 90 of the Dominion Rail- 
of the parties in an arbitration to ascer- 

mges were governed by the provisions of that Act. 
arbitrator awarded that the land-owner had

: authority o 
of altering the grai 
claimed by a landowner arose, 
way Act, 1888 ; and the rights 
tain such dam 

And where the suffered no
damage :—

Held, that, having regard 
appeal lay from the award :—

Held, also, that the arbitrator had no power 
“ structural damages ” caused to his buildings, 
sonal inconvenience ” by reason of his means of 
with.

to the provisions of sec. 161, sub-sec. 2, no

to allow the land-owner 
, or damages for “per- 
access being interfered

Ford v. Metropolitan R. W. Go., 17 Q. B. D. 12, distinguished to the 
former kind of damages, and followed as to the latter. 1

t
An appeal by John Kernel* from an award under the 

Dominion Railway Act, and a motion by him for an order 
" setting aside or varying the award, or referring it back to 

the arbitrator.
The award was made by Colin G. Snider, appointed sole 

arbitrator by order of a Judge, made on the 17th April, 
1896, and bore date the 27th July, 1896.

The award was intituled in the matter of the General 
Railway Act of 1888, and in the matter of an arbitration

§Statement.
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between the above Mmed parties, and in the matter of Statement, 
lots 93 and 94 on the north side of Hunter street, between 

j Park and Bay streets, in the city of Hamilton.
The material parts, of the award were as follows —

“Having proceeded conformably to the said Railway Act 
to ascertain the compensation to be paid by the said rail
way company to the said John Kerner for damages which 
his said lands have suffered or may suffer from the alter
ation of the grade of Hunter street and the erection of a 
retaining wall thereon, and generally all the changes and 
alterations made by the said railway company of in, and 
upon Hunter street aforesaid. * * I do hereby order 
award, and adjudge that the^aid John Kerner],as suffered
Zd fTn f°m SUCh CaUSe °r mUSeS- °r a,,y of them.
And I hold for reasons given in my judgment delivered
herewith, that the structural damages caused to the build- 
ings of the said John Kerner on his said land by explosions 
t ring the work of construction should not form part of 
ns await, and I award and adjudge accordingly ; but in 

case I an, wrong in so holding, and to avoid thé necessity 
for further reference, I award and adjudge that the said 
damages amount to the sum of 3189.”

The reasons referred 
lows :—
fov'LTC1'8*0"16 1 canonly award compensation
Act of ZssT aS’ Under SUb"Sec' {b) oi sec' 146 of the '
Actot 1888, the company must declare its readiness to
pay a certain sum for, that is, for land)roposed to be
taken and powers intended to be exercised. The notice is
given for -land to.be taken,' that is, before it is taken or
tor powers intended to be exercised,’ that is, before th

exercised, and in case the parties cannot a»ree thé
matter proceeds, as here, to arbitration.

Now, the damages for which the company is in) ad-
vance, to tender a named sum, which the owner must i„
advance, accept, or arbitrate, must certainly be only such
damages as will result from the effect of the completed
work or its operation afterwards.

15
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Statement. “ It cannot be that the owner, if he had accepted thjs 
itiffer, and afterwards by one of. these exploitons his house 
had been levelled with the ground, w&dd be barred 
thereby from obtaining additional compensation. If he 
would not be barred, then it seems to me that the only . 
reasonable construction to put on this Act is that the 

in/compensation for the landcompany are to name a sum 
taken and for damages which it is foreseen the completed 
work will cause, but not for structural damage that may 
or may not be done to the owner’s adjacent buildings or 
fences, etc., during the Course of construction, the happen
ing of which could not be foreseen nor the extent or value 
thereof be estimated by any one in advance.

“ If I am correct in thinking that the sum named in the 
notice is not intended to provide compensation for dam
ages of this nature, then it follows that they should find no 
place iii my award.”

The grounds of the appeal from and motion to set aside 
or vary the award were as follows :—

1. The award was against the evidence, the weight of 
evidence, and the law.

2. The arbitrator was wrong in not allowing Kerner 
damages for the permanent injury to his said lands owing 
to the alteration of the grade of Hunter street, the con
struction of a retaining wall thereon, and the taking away 
of one mode of access thereto, and making the other modes
of access less easy pnd convenient.

3. The arbitrator was wrong in not awarding damages 
in respect of the injury to the said lands during the period 
of construction of the railway, from 20th June, 1895, 
when Hunter street was interfered with, until 1st June, 
1896, when it was restored to a condition fit for use.

4. The arbitrator should have awarded to Kerner the 
$189 which he found was the amount of structural 
damages.

The appeal was argued before Ferguson, J., in Court, 
on the 8th September, 1896.
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Bruce, Q. G., for John Kerner. He is entitled 

ages for permanent injury to his property, one way of 
access to it having been cat off, and that the nearest and 
most convenient : Metropolitan Board of Works v. Mc- 
Carthy, LR. 7 H. L. 24àr257; Caledonian R. W. Co. v. 
Walker s Trustees 7 App. Cas. 259; Fleming v. Newport 
R W. Co 8 App. Cas. 265. The arbitrator thought that 
the appellant had a separate cause of action for the struc
tural damages. The reference was to ascertain the damage
arising by the exercise of any of the powers granted to the . 
railway company: sec. 144 of the Railway Act of Canada, 
1888 See Corporation of Parkdule v. West, 12 App. 
Cas. 602 The arbitrator’s reasons appear in a document 
referred to in the award, and therefore, if he is 
law, the award is bad on its fac& and 
upon motion. The appellant is entitled to the structural 
damages assessed at $189, and also to damages for the 
inconvenience and loss during the period of construction 
ot the road : Ford v: Metropolitan R. W. Go., 17 Q. B. D
)f'’Jjhe8 ». App. Cas. 443; St. Catharines
, , \P°- v’ Aorm' O. R. 607. See as to remitting 
back the award R S. 0. ch. 53, sec. 37; Green v. Citizen}
Ins. Co., 18 S. C. R. 338.

D'Arcy Tate, for the railway company, relied on the 
reasons given by the learned arbitrator, and referred to 
Abbotts Railway Law of Canada (1896), pp. 179,203, 224 • 
Hevnng v. Metropolitan Board of Works, 34 U M c’
fn fthmtio and North- West R W. Co. V. Wood, [18951 
A L. 257; Bucket v. Metropolitan B. W. Co., L. R. 2 H. L.
17o ; Kerr v. Atlantic and North- West R. W. Co., 25 S. C.
R-197; Lewis on Eminent Domain, pp. 633, 830. '

Brace, in reply.
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to Kerner the 

it of structural September 10, 1896. Ferguson, J.

This is an appeal from an award made by the sole arhi- 
trator, bearing date the 27th day of July last, whereby it 
was ordered, awarded,jyd adjudged, that the above named 

3—VOL. XXVIII. O.R.

son, J., in Court,
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Judgment. John Kernel* had not suffered any damages from the 
causes or any of them set forth in the award, namely, 
supposed damages which his lands h°ad suffered or might 
suffer from the alteration of the grqde of Hunter street, 
in the city of Hamilton, and the erection of a retaining 
wall thereon, and generally all the changes and alterations 
made by the railway company of, in, and upon Hunter 
street aforesaid.

The notice of appeal contains^ also a motion to set 
aside the award in whole or in p£rt, or varying thq same, 
or directing, the payment to the said John Kerner of 
the amount of “structural damages” caused to his build
ings, as found by the arbitrator, or for an order referring 
the matter back tti the arbitrator.

The award is accompanied by a judgment of the learned 
arbitrator in which he finds as a fact that the buildings of 
the said John Kerner were injured by the shocks of the 
explosions of dynamite, flying stones, etc., during the pro
gress of the work of the railway company, when the work 
was going on opposite to or near these buildings, to the 
extent of $189, and this is what is referred to in the notice 
of motion as “ structural damages.” The learned arbitra
tor was, however (for reasons which he gives), of opinion 
that he could not include this sum in his award, and, as 
before stated, he awards no sum in favour of the said 
John Kerner, and, of course, no sum to the other party to 
the arbitration, the railway company.

The railway company seems to have been first incorpor
ated by an Act of Ontario, 47 Viet. ch. 75, which was 
amended by 52 Viet. ch. 83, and afterwards by 53 Viet, 
ch. 120.

On a perusal, however, of the Dominion Act 54 & 55 
Viet. ch. 86, particularly the preamble and the 1st and 2nd 
sections of the Act, it seems clear that the “ undertaking ” is 
to be considered a work for the general advantage of Canada, 
and that the company is subject to the legislative authority 
of the Parliament of Canada, and I think the learned arbi
trator is entirely right when he says that the power of

IS THE ONTARIO REPORTS.

Ferguson, J.
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Judgment, are materially different so far as the present question has 
I think the reasoning of the learned arbitrator 

on this subject is quite correct.
The same case, Ford v. Metropolitan It. W. Co., as I 

read it, affords authority against the claim for damages in 
respect to what was called “ personal inconvenience,” and 
I do not see that the difference between the provisions of 
the respective Acts in England and here bears upon this 
subject, as upon the other.

I am of the opinion that the appeal should be dismissed 
with costs, and that the application or motion in other 
respects should be refused with costs.

Appeal dismissed with costs and motion refused with

E, B. B,

20 THE ONTARIO REPORTS.
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Robinson v. Dun BT AL.
W. Co., as I 
• damages in 
nience,” and 
irovisions of 
.rs upon this

:

subscribers on their personal application The bX™ 4- to ",f.e*

Comité v. Dm, 18 S. 0. R. 222, dismissed.

be dismissed 
ion in other

refused with ’
ac ion for libel brought by R. S. RoLson, Statement, 

a shopkeeper of the city of Stratford, against R. G. Dun 
k Co the conductors of a mercantile agency in the Domin- 
ion of Canada.

The statement of claim alleged : (2) That the defendants 
m the course of their business, issued, to their customers 
who made inquiries regarding the plaintiff, a circular in 
which they stated that a short time before the issue of the 
circular, which was dated 2nd March, 1896, the plaintiff 
had been involved in a law suit with one Frank 
promissory note, which suit, the defendants alleged, went 
against the plaintiff, and that he had lost a little in the 
way of costs. (3) That the defendants then in the circular 
went on to say, speaking of the plaintiff; “Is said to have

This was an
E. B. B.

over a

a very easy way of swearing in Court, and locally the 
tullest confidence is not felt in him." (4) That the plain- 
tiff had no law suit with one Frank, and the imputation 
that he was guilty of perjury, which was the meaning of 
the defendants in saying that he had a very easy way of 
swearing in Court, was utterly untrue; the plaintiff gave 
no evidence in any suit with Frank. (5) That by 
of the allegations conta(ned in the circular, the standinir 
and credit of the plaintiff had been greatly injured, and 
he had been refused goods by houses from whom he had 
purchased the same, and had otherwise been greatly dam-

reason
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The defences were : (1) That the publication complained 
of was made to certain persons, firms, and corporations 
with whom the defendants were under contract to commu
nicate any information relative to persons in business or 
trade, and such persons had an interest in receiving such 
information, and the defendants were under a duty to dis
close the same, and so wrote and published the article 
complained of without malice and under the circumstan
ces referred to, and the same was published upon an occa
sion of privilege. (2) That the words complained of did 
not bear the meaning attached to them in the statement of 
claim. (3) That so soon as the facts were brought to their 
attention, the defendants made a full and ample retraction 
and apology.

THE ONTARIO REPORTS.

Statement.

I

The action was tried before Boyd, C., and a jury, at 
London, on the 29tli September, 1896.

Gibbons, Q. C’„ for the plaintiff.
Wallace Nesbitt and It. McKay, for the defendants.

The jury gave a verdict for the plaintiff for $25 dam
ages.

Judgment was reserved on the question of privilege.

October 19, 1896. Boyd, 0.

One rule of law as to mercantile agencies I take to be 
accurately expressed by Osler, J. A., in Toddv. Dun, 15 , 
A. B. 85\ to this effect : that they have no higher privilege 
for their/business publications than other members of the 

lity, and that a general publication of libellous 
matters to all their subscribers indiscriminately is not 
privileged.

Another rule of law as to these bodies, which is the 
actual decision in Todd v. Dun, is this : that when partic
ular information is obtained as to the character and stan
ding of a trader for the purpose of being communicated 
to subscribers specially interested therein, and in response

CO]

i
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complained 
orporations 
to commu- 
business or 
îiving such 
iuty to dis- 
the article 
iircumstan- 
3n an occa- 
ned of did 
atement of 
;ht to their 
! retraction

to their inquiries the publishing of this information is _ 
matter of qualified privilege. The latter rule applies to 
the present case, where the libellous matter was sent to a 
few subscribers

ft Judgment. 

Boyd, C.

their personal application.
I recognize that there is language in the judgment of 

the Chief Justice of Canada in Cassette v. Dun, 18 S. C. R. 
222, which appears to be somewhat at variance with the 
doctrine of qualified privilege laid down bv the Court of 
Appeal in the earlier case. But all that is said in that 
regard is obiter dicta. The case itself was one of false 
information volunteered by the defendants. .The particu
lar point which arises in this case was alluded to but not 
passed upon by Mr. Justice G Wynne, who says at p. 256 • 
“ Whatever Privilege the defendants might have insisted 
on if the information they had give» to their client had 
been confined to the particular matter they were requested 
to obtain information upon (as to which, or as to the effect 
which their great negligence which occasioned that infor- 
mation to be false should have 
lege I express no opinion.) * * ”

Assuming qualified privilege in this case, yet there 
evidence of want of

on

a jury, at

sidants.
the question of privi-on

:• $25 dam-

*n th® getting of if amounting 
to negligence, if not recklessness, in the opinion of the 
jury, who were asked to consider this question. The evi- 
lienee shews that the report published was derived from 
the witness Mowatt, upon whom Dun’s traveller called. 
He gave.it thus in the witness box : “ He asked about 
friend Robinson. I said he had

•ivilege.

take to be 
/. Dun, 15 , 
ir privilege 
bers of the 
if libellous 
ely is not

our
a suit lately, and there 

was some pretty tall swearing. I was” (i. e„ had been) 
ill the office of a local solicitor, and the plaintiff was 

passing by, and he said that was quite a celebrated case of 
obinson s in the Court.” There was nothing to shew that 

the traveller and the witness were speaking about the 
plaintiff, and in point of fact the suit and swearing were 
referable to another Robinson altogether. The report did 
not lose by transmission, and appeared in the confidential 
report of the defendants as set forth in the statement of 
claim. 1

lich is the 
hen partic- 
and stan- 

imunicated 
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Now the law is settled, I think, that want of reasonable 
Boyd, 0. care in collecting information by these agencies is evidence 

of malice which destroys the privilege. This is the view 
of law taken by the Chief «Justice, at p. 240 of Gossette v. 
Dun, and it is in accord with the charge of Cockburn, C. 
J., in Blake v. Stevens, 4 F. & F. 232, and the opinion of 
Mr. Justice Cross in Carsley v. Bradstreet, M. L. R. 3 Q. B. 
pp. 108 and 114. The American cases, which are perhaps 
more favourable than English law to these bodies, agree 
in the care needed to ascertain the truth of reports thus 
disseminated. I may note what is said in Locke v. Brad- 
street, 22 Fed. R. 771 ; Bradstreet v. Gill, 72 Tex. 115. See 
also Robshaiv v. Srnith, 38 L. T. ft. S. 423. Upon the gen
eral law affecting these agencies, see Pollasky v. Minchener^ 
8?*Mich. 280 ; Mitchell w'Bradstreet, 116 Mo. at p. 238 ; 
Searles v. Scarlett, [1892] 2 Q. B. 56 ; and lleiss v. Perry, 
11 Times L. R. .373.]

My ruling at the trial was agreeable to what I now find 
to be the law ; and, although I left thé point open for 
argument after verdict and before judgment, I do not think 
it necessary to call on the parties for further discussion. 
The jury gave a very restrained verdict, and I now direct 
judgment to be entered for the plaintiff with $25 damages 
and costs.

24 THE ONTARIO REPORTS.

Judgment.
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Johnston v. Henderson

A uctioneer —Conversion of Good*-Chattel Mortgagee.

ET AL.
i

version of the goods, although the mortgego may lie voK regards

:
*

This was an action brought by J. T. Johnston against 
O. M. Henderson & Co., auctioneers, to recover $1,000 
damages for the alleged wrongful conversion and sale by 
the defendants of certain household furniture mortoaoed 
by one Annie Webber to the plaintiff. The facts ” 
stated in the judgment.

-Statement.

are
îat I now find 
oint open for 
Ido not think 
1er discussion. 
I I now direct 
t $25 damages

The action was tried before Ferguson, J„ without 
jury, nt Toronto, on the 13th and 14th October, 1896.

E U. Ryckman and A. T. Kirkpatrick, for the plaintiff, 
Charles Macdonald, for the defendants.

October 19, 1896. Ferguson, J. :_

a

E. B. 6.
The action is for the, alleged wrongful conversion of 

goods, the same being household furniture, etc.
The plaintiff was a chattel mortgagee of the goods, 
the defendants are auctioneers, who, at the instance of 

the mortgagor, though under the name of another a 
relative of the mortgagor, (for what legitimate purpose one 
does not, on the evidence, clearly see) sold the goods in 
the usual way of auctioneers’ sales. The sale was at the 
house of the mortgagor, and the goods were sold under 
the auctioneer’s hammer, and possession given by the 
defendants to purchasers, excepting some articles that 
were too heavy for immediate removal, such as a cooking 
or kitchen range, etc. There was some contention that,

4—VOL. xxvitl. o.r. as
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Judgment, the mortgagor was herself present at the sale part of the 
time, and, as stilted, said some things in respect of certain 
items of the goods, the sale was not one at which and in 
respect of the goods the defendants exercised that domin
ion over the goods that is usually exercised by auction
eers as such, but, on the evidence, I am clearly of the 
opinion that this contention cannot be successful. I think 
the evidence shews that the sale was one at which the 
defendants had, or professed to have, dominion over the 
good/s, and professed to pass the property in the goods to 
the purchasers, and professed to give and did give posses
sion to the purchasers, as above stated.

The plaintiff’s mortgage was given to secure him against 
his indorsement of a promissory note for the accommoda
tion of the mortgagor and any renewal thereof that should 
not extend the liability of the mortgagee, the plaintiff, 
beyond the period of one year from the date of the mort
gage, and against any loss he might sustain by reason of 
his indorsement of the note or any renewal of the same. 
The amount of the note was $860.57. There were several 
renewals of the note for balances after part payment or 
satisfaction ; and some of these notes, called renewals, 
extended beyond the period of one year from the date of 
the mortgage. The plaintiff, however, denied that these 
were renewals, saying that they were taken from time to 
time merely to shew the state of the account and as col
laterals.

There seems also an error, probably a very serious one, 
in the affidavit made by the mortgagee, if the contention 

between him and a creditor or creditors of the mort
gagor or subsequent purchasers in good faith. Comments 
were also made in respect of the statement made for the 
purpose of renewing the mortgage and the renewal itself. 
All these matters might be of very great importance if 
the rights of creditors of the mortgagor or of subsequent 
purchasers of the goods in good faith and for value, inter
vened or were to be considered ; but such is not the case, 
and whatever may be said in these regards, the mortgage

26 THE ONTARIO REPORTS.
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seems a good and valid document as between the^mort- Judgment, 
gttgoi' am] mortgagee, nml good in the hands o£ the moi't-Fer”j 
gageo against a wrongdoer, in respect of the goods, though 
instructed by the mortgagor, and in fact intending no 
wrong, so long as the contract between the mortgagor and ' 
mortgagee stated in the mortgage remained on foot as a 
contract.

The mortgage contains a lull, t conveyance of the goods
I to the plaintiff, subject to a proviso, which proviso sub- 
I starttially is: "that if the mortgagor, her executors, etc.

du and shall pay or cause to be paid the aforesaid promis-’ 
I sory note at maturity, or any renewal thereof, which shall 
I not extend the liability of the mortgagee beyond one year 

from the date of the mortgage, and all interest, and pay 
and indemnify and save harmless the mortgagee from all 
loss, costs, charges, or expenses in respect of the note or 
any renewal thereof, then these presents shall cease and be 
utterly void.”

The mortgagor did not fully pay or satisfy or cause to 
be paid or satisfied the original note or any renewal of it 

I the time in which expired within the year from the date’ 
of the mortgage, or any of the so called renewals, the 
time in which did not so expire, and there still remains 
unpaid and unsatisfied, da I understand the evidence the 
sum of #205.94, with interest thereon since the 4th day of 
April last, assuming that it is a case for the allowance of 
interest. Nor did the mortgagor indemnify and 
liarailoss the mortgagee (who still remains liable in 
of tliis sum), as required by the proviso.

1 am of the opinion that performance by the mortgagor 
, what is required by the proviso in order to render the 
document void has not taken place ; and that the mort
gage, as between the mortgagor and the mortgagee, was at 
the tune °f the alleged conversion by the defendants, and
forM ^btit f0' the #Hle °f the s°ods comPlained °f), in full
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judgment, attempt to sell the. goods, and the right to take possession 
Ferguson, J. thereupon arose.

The plaintiff was, I think, owner of the goods, or in the 
position .of owner of them, to the extent, at all events, 
of the amount necessary to ■ satisfy the unpaid balanqe 
owing to him, as against the mortgagor or any mere wrong
doer, one not being or claiming'under a creditor of the 
mortgagor or a subsequent purchaser as aforesaid.

The case Cochrane v. Rymill, 27 W. R. 776, also 40 L. 
T. N. S. 744, shews, I think, that these defendants, 
tioneers, so placed themselves as to be liable in! an action 
for the conversion of the goods.

The cases on the subject seem to be in a large 
collected in thé case Consolidated Company jv. Curtis, 
[18.92] 1 Q. B. 495. See also Hart’s Law relating to Auc
tioneers, pp. 34,35, and 36.

The case National Mercantile Bank v. Rymill, 44 L. 
T. N. S. 767,1 think distinguishable and not in point here 
—nor do I think Barhw v. Furlong, [1891] 2 Ch. 172, in 
point in the present case. X

I am of the opinion that it has been sufficiently shewn 
that the defendants were guilty of the conversion alleged 
against them by the plaintiff ; and that the plaintiff has 
shewn that he is entitled to recover against the defendants 
for such conversion the sum of $265.94 with interest on 
the same since the 4th day of April last past, 1896.

There will be judgment for the plaintiff against the 
defendants for this sum, $265.94, with interest from the 4th 
day of April last, with full costs of the action—and upon 
the higher scale, if necessary to say so here.

THE ONTARIO REPORTS.
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[DIVISIONAL COURT.] 

Munro et al. v. Waller.
goods, or in the 
\ at all events, 
unpaid balance 
ay mere wrong- 
creditor of the 
resaid.
776, also 40 L. 

iefendants, auc- 
ble in! an action

McCormick v. Stomell, 138 Mass. 431, not followed.
rrpc:i,,rcr'bL4^'re7^!,„M5' ™d
Judgment of Street, J., affirmed.

■ !

i large measure 
any |v. Curtis, 
elating to Auc-

This was an appeal from a judgment of Street, J.
The action was brought to recover rent from the assig

nee of a lease or for damages for the breach of certain 
covenants contained therein, the plaintiffs being allowed at 
the trial to amend and claim damages for breach of the 
covenant not to assign or sub-let without leave.

1 J* a,Ppeared that t,le Plaintiffs had on 17th November, 
lSib, leased the premises in question to one William Pat
terson, who had covenanted therein not to assign or sub
let without leave: that Patterson had in June, 1890, 
assigned the lease to the defendant with the consent of the 
plaintiffs, as found by the trial Judge : that the defendant 

■ had on 1st July, 1890, mortgaged the lease to Patterson by 
I way of sub-lease for one day less than the term, and not 

bemg able to pay the mortgage had released to Patterson 
all his interest in the lease by assignment dated the 28th 
December, 1894.

Statement,

, Rymill, 44 L. 
it in point here 
l] 2 Ch. 172, in

N
ficiefitly she 
(version alleged 
e plaintiff has 
the defendants 

rith interest on 
st, 1896. 
iff against the 
Bst from the 4th 
ion—and upon
i.

The action was tried at the Toronto Assizes 
25th, 1896, before Street, Ji, without a jury.

Judgment was given finding that the assignment of the 
lease by defendant to Patterson was made in' order that 
defendant might get rid of his liabilities as assignee of the 
lease, and declaring that he had broken his covenant

wcordingly. 

E. B. B.
on March

not
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to assign without leave ; that the right to recover damages 
for the breach had not been waived by the plaintiffs, and a 
reference was directed to ascertain the damages past and 
future to which the plaintiffs were entitled by reason of 
such breach. Costs to the trial were given to plaintiffs 
but those of the reference were reserved.

THE ONTARIO REPORTS.

Statement.
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From this judgment the defendant appealed to the 

Divisional Court, and the appeal was argued on April 
30th, 1896, before Meredith, C. J., and Rose and Mac- 
Mahon, JJ.

D. Urquhart, for the appeal. The defendant never was 
the assignee, as* the estate was never in him but was in 
the mortgagee, the assignment to the defendant and the 
mortgage to Patterson being but one transaction : Potts v. 
Meyers, 14 U. C. R., at p. 509 ; Heney v. Lowe, 9 Gr., at 
p. 271 ; Elphinstone, Norton & Clarke on the Interpreta
tion of Deeds, p. 6. What the defendant released to 
Patterson was only an equity of redemption, and could not 
make him liable. The covenant should be strictly con
strued : Redmond & Lyon’s Law of Landlord and Tenant, 
4th ed., p. 244. The right to forfeit is co-existent with 
the right to damages, and as he could, not forfeit he 
is not liable in damages. The covenant not to assign in 
the long form of the statute R. S. 0. ch. 106, is not to 
assign to “ any person or persons whomsoever without the I 
consent,” etc. “ Any person” mieana^€ny other person: I 
Corporation of Bristol v. Westcott, 12 Ch. D. 461. Here I 
the covenant means to any other person, and as the assign
ment or release was to the original tenant there is no 
breach: McCormick v.,Stowell, 138 Mass. 431. The evi-. 
dence shews notice and waiver.

G. Millar, contra. Patterson was the original tenant 
and plaintiffs consented to defendant becoming the tenant. 
They had the right to consent or refuse, and had good 
reason to consent in 1890 and refuse in 1895.

Urquhart, in reply. On the question of assignment for

.
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less than the whole time, I refer to Preston on Convey- Argument. 
a"C™g’ ™ ' f’ P' 12° • J^ieson v. London and Canadian, 
e c., Co., 23 A. E. 602. As to the whole term being vested • 
see Mayor, etc., of Carhsle v. Blamire, 8 East 487 ■ v,
Bishop, 8 D M. & G. 815. As to the construction of 
covenant: Palmer v. Edwards, 1 Douglas, 186; Woodfalls 
Landlord and Tenant, 14th ed., 269.

-September 15, 1896. The judgment of the Court 
delivered by

31

Cox v.
the

was

Ruse, J;

The facts and contentions 
pleadings and judgment.

Ihe question to be determined is whether the
" !e 189°’ “nd the ligament of the 28th De
cember, 1894, were, or either of them was, breach by the 
defendant of the covenant not to assigp or ub-let witho
.rrsi»: !» “ “,*“i

«X"Sï zir~-k

appear substantially in the

mortgage

d lie order of dates is as follows Dense Munro to Pat.
PatT’ ^l'1 u:'1 Nzember' 1888 Assignment of lease 

Patterson to Wallprf June, 1890; mortgage, Waller to
as'thXrnn W "ÏÔ4 890 ! aSSignment'Walle*' *° Pattere°"-

r“.:rs zr:Tcmwf t0,thendefendant as ^ignee. Any doubts raised 
Z;'Tfm ;■ f W. 12 O. R„ p. 8, were set at rest bv the

«, ..ZhiZtiT * ‘M°l a °-tl-loi
bvItthtaS,ibU?-Li,S faCt that ther\w“ »o consent given 
bj the plaintiffs, the lessors, to th Wg, fr0„ the
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Judgment. Was by way of sub-lease, the defendapt excepting from the 
Rose, J. grant one day of the term. The assignment of the 28th 

December contained the following words :—“The said par
ties of the first part do hereby grant, bargain, sell, assign, 
transfer and set over unto the said party of the third part, 
his executors, administrators and assigns, all and singular 
the said parcel or tract of land * * together with the 
said indenture of lease, and all benefit and advantage to 
be had and derived therefrom.” ^

The learned Judge has found as a fa^t that this last 
mentioned deed was made for the express purpose of get
ting rid of the liability under the covenant and transfer
ring it, if possible, to an insolvent person. There have 
been, in terms, both a sub-lease and an assignment con
trary to the express words of the covenant contained in 
the lease.

The long form in the statute, with the words intro
duced by the amendment referred to, reads as follows 
“ And also that the lessee, his executors, administra
tors and assigns, shall not nor will during the said term, 
assign, transfer or set over * * the said premises or 
any of them * * unto any person or persons whomso-

THE ONTARIO REPORTS.
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ever without the consent in writing of the lessor, his heirs 
or assigns, first had or obtained.” ^

In '-Stroud’s Legal Dictionary the construction? placed 
upon the word “Any” is discussed and many instances 
given. The learned author says as follows :—“ ‘ Any ’ is a 
word which excludes limitation or qualification {'per Fry, 
L. J., Duck v. Bates, 53 L. J. Q. B. 344 ; 12 Q. B. D. 79) ; 
‘ As wide as possible ’ {per Chitty, J., Beckett v. Sutton, 51 
L. J. Ch. 433).”

It is clear, therefore, that there has been a breach of this 
covenant unless a reassignment to the lessee is not within 
the covenant on the theory advanced by the defendant’s 
counsel that the lessee is not embraced within the words 
“ any person.” In support of this argument was cited the 
case of AlcCoi'mick v. Stoiuell, Mass. R. vol. 138, p. 431. The 
judgment is by Charles Allen, J., and is as follows :—

I
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The covenant by the lessee, that he or others hav- 

ing Ins estate in the premises will not assign this lease 
without the written consent of the lessor, does not by its 
true construction extend so far as to prohibit a reassign- 
me"t ‘° th® lessee Itself without a new and special con
sent of the lessor. By the lease itself, the lessor consents 
to take the lessee as his tenant for the full term 
tioned in the lease. This consent is available for 
reassignment to the original lessee during the term 
was, therefore, no breach of the covenant.”

I confess I

!Judgment. 

Rose, J.

men-
any

There ::that this last 
irpose of get- 
and transfer- 

There have 
ngiament con- 
contained in

m-not able to follow this reasoning. I could 
'' a less01' wouId gladly consent to an 

assignment by an insolvent lessee to a solvent assignee 
knowing that thereby he would obtain a person financially 
responsible for the due performance of such a covenant, 
and I can also* well understand that such lessor would 
decline, and reasonably decline, to consent to a reassign- 
men y such solvent assignee to the insolvent lessee. That 
the lessor was originally willing to take the lessee 
tenant for the full term does net lead

am
well conceive that

words intro- 
as follows 

, administra
te said term, ... 
1 premises or 
sons whomso- 
ssor, his heirs

as his I
conclude that he would be willing to^TumulaJ 

lessee when bis financial condition had changed from that 
of solvency to insolvency, and he, the lessor, had by the 
assignment of the lease, obtained a solvent assignee in 1 
Place of the insolvent lessee. But I do not think we are V
“S,irea80D8WhiCh to lead the \

*
notion? placed 
iiny instances 

‘ Any ’ is a 
tiun (per Fry, 
Q. B. D. 79) ; 
v. Sutton, 51

a covenant as he has here. Here „ie 
a clear contract and a clear breach in terms, and I 
hmk we should he frittering away the words of the sta

tute and contract made between the parties if wc made an 
exception from the words of the covenant that the parties 
d.d not choose to make them themselves. The tendency of 
modern decisions, as I understand it, is to construe the 
contract according to the very wording of it: see McLean 
V. Brown, 15 O. R. 313; 16 A. R. 
cited.

In Variety. Coppard, L. R. 7 C. P. 505, it was held by 
Willes and ^eating, JJ.,that vMiere A. and R, partners in 
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Judgment, trade, were assignees of a lease which container! a covenant 
Rose, J. by the lessee, for himself and his assigns, that he would not.

THE ONTARIO REPORTS.

neither should his executors, administrators or assigns,
X assign the demised premises without the consent in. writing 

"of the lessor, and where on a dissolution of the partnership 
A. assigned all his interest in the premises to B., that this 
was a breach of the covenant. Mr. Justice Willes gives his 
reasons for this opinion in his judgment.

It was said that doubt has been thrown upon this case 
by the judgment in the Corporation of Bristol v. Westcott,
12 Ch. 1). 461. All that was decided in that case was that . 

' where two partners dissolve partnership the giving up by 
one of them to the other of the sole possession of the lease- 
hold premises was not a breach of the covenant not to 
part with the possession of the property, because each 
partner had before the assignment possession, and Jessel, 
M. R., said, “ How can possession be parted with to a per
son who already has it ? ” (p. 465.) During the argument 
the Master of the Rolls said, referring to Varley v. Coppard,
' I do not know that I should have decided even that case 
in the same way, for the deed was not in point of law an 
assignment but a relealse ” (p. 465). That does not, in my 
opinion, throw anyyioubt upon the proposition that an 
assignment by ope person to another would be a breach 
of covenant not to assign. It merely throws a doubt 
upon the construction placed upon the deed by the learned 
Judges in Varley v. Coppard.

I think, therefore, that our plain duty is to,construe the 
covenant according to its very words as indicating the in
tention of the parties, which I do without any substantial 
doubt, and even if I had a doubt, I certainly have not a 
conviction that the judgment of my learned brother Street 
is wrong, and so I think it must be affirmed.

The motion should be dismissed with costs.
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McCarthy, Q. G, for the defendant.
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October 23, 1896. Street, J.
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Judgment, ties became bound to the creditor, the debtor gave them
Street, J. by way of indemnity a mortgage upon certain lands in 

Manitoba, which were already incumbered. When the 
plaintiff and Loucks paid the debt, the mortgage deed 
passed into the plaintiffs custody. The defendant was 
called upon by the plaintiff for his contribution towards 
the amount paid to the principal creditor McLaren, and, 
instead of paying anything, he insisted that the plaintiff 
should proceed upon the security and realize it, or that the 
plaintiff should hand over the mortgage deed to him in 
order that he might take proceedings upon it. The plain
tiff refused to take either course, giving as his reason his 
dislike to being'a party *° turning his brother, the debtor, 
out of house and home. At the time the defendant made 
this request, the mortgaged property was sufficient to 
cover both the first incumbrance and the sum paid by the 
sureties ;.but at the time the present action was begun, it 
had become so depreciated in value as to be insufficient to 
cover the first mortgage.

In my opinion, the defendant is not relieved from liability 
by the plaintiff’s neglect or refusal to sell the mortgaged 
property. The plaintiff, having paid the debt to McLaren, 
the creditor, stood, in McLaren’s place as a creditor of the 
defendant : He Parker, [1894] 3 Ch. 400.

The depreciation in the value of the security held for 
the debt was not [due to any act of the plaintiff, and he 
was under no obligation, by contract or otherwise, to the 
defendant to] take proceedings to realize it at any partic
ular time. The defendant was entitled to the benefit of 
the security upon payment to the plaintiff and Loucks of 
the amount of their advances, and might have obtained it 
at any time by paying them ; or, without making such pay
ment, he might probably have instituted proceedings to 
have the security realized. I have, however, been unable 
to find any authority for the contention that a creditor, 
holding a mortgage as collateral security for his debt, is 
bound to take steps, even at the request of his debtor, to 
sell the mortgaged premises upon pain of being required
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[DIVISIONAL COURT.]
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Statement, sent by registered letter to the tenant, which he contended 
was insufficient.

On an application before the county Judge, it was held 
that the notice was sufficient in the following judgment :

“ It is clear that a month means lunar month, unless 
otherwise expressed by statute or agreement of the parties, 

** or unless a contrary intention can clearly be gathered from 
the contract.

In this case I cannot gather from the lease that the par
ties intended calendar months, and, therefore, the three 
months referred to ip the lease means lunar months, and 
having been admittedly received by the tenant, on the 4th 
April, 1896, for the 1st July, 1896, the notice is in this 
respect valid and binding as against the tenant.

The proviso expressly says that this notice should be 
given by the lessor, and this was done.

The amendments to the Overholding Tenants Act hereby 
give me power to hear this application.

The usual order for possession must therefore go with 
costs.”

K,
From this judgment the tenant appealed to a Divisional 

Court, and the appeal was argued on September 15th, 
1896, before Meredith, C. J., and Rose, J.

John McGregor, for the tenant. The word “ months,” 
in the clause in question, was intended to be calendar 
months. The same word appeals in other parts of the 
lease, and all the parties both the former as well as the 
present owner and the tenant acted on calendar months 
in the payment of rent, etc. The overholding was under 
a bond fide belief of right. At the time the notice was 
given by the former owner the reversion had passed, 
and she had no power to give the notice: see Stevens 
v. Copj), L. R. 4 Ex., p. 20. The statute provides that 
notice should be given by the landlord : section 3. 
[Meredith, C. J., she was the original lessor, but surely
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the matter at all if there is a bond jMe'question of right 
in dispute: Price v. Ouinane, 16 0. R„ at p. 267 In 
Gilbert v. Doyle, 24 C. P. 60, the tenant had shewn 
ground for possession as against the landlord : per Ùalt, 
J., atp 73, and the county Judge hod, therefore, power 
under the statute to order possession. Haoahty, C. J., at 
p. 73, dissented, and held there was softie question to be tried 
and the county Judge had no power. See also Bartlett v 
Thompson, 16 0. R. 716 ; Be Reeve, 4 P. R„ „t p 28 
Richards, 0. J.

Worrell, Q. C„ for the landlord. The “ months ” in this 
contract must be construed as " lunar ” months. The con
duct of the parties subsequent tp making the contract 
cannot be considered in interpreting its meaning. ' Nowhere 
in the lease does it appear that the parties meant 
calendar ' months, except in the repair Clause. The 

reddendum clause does not make, yearly rent payable 
monthly, if it did, then it might be argued calendar 
months were intended, but here the provision is monthly 
only. Even if the former owner could not give th 
notice as owner she could ns agent for the present owner. 
The evidence before the county Judge shews that it was ' 
such a plain case as the amendments to the statute meant 
the County Court Judge to determine. I refer to Wood- 
fall, 15th ed„ pp. 356, 372, 378; Rogers v. The Dock Co 
Kvngston.upon.Hull, 34 L. J. Chy. N. S. 165 ; Nudell v. 
Williams, 15 C. P. 348; Barlow v. Teal, 15 Q B. D. 501- 
The Manufacturers Life Ins. Co. v. Gordon, 20 A. R„ at
uVn o p t,'1' t' 44 N' Y- R- 489 ; Matth°™ v. Lloyd,
36 U. C. R. 381 ; Jones v. Phipps, L. R. 3 Q. B. 567

McGregor, in reply. A different rule prevails in Eng
land where the ténnncies run from certain Feast days: see 
Sheets v. Selden Lessee, 2 Wallace 177 ; The People v. The

TC 1*n YOrk’l° Wend' 395 > Nel80”. J- atM98 The Queen v. The Inhabitants of Chawton, 1 Q. B. 
,247 ; Lang v. Gale, 1 M, & 8. 111.
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Per Curiam. A determination of the rights of the 
Per Curiam, parties involves a somewhat difficult question of law, and 

it cannot be said that “ it appears to the Judge that the 
case is clearly one coming under the true intent and 
meaning of section 2, * * and that the tenant holds 
wrongfully against the right of the landlord.”

That it should so appear is required by section 5 in order 
to £ive jurisdiction to make the order.

The appeal must, therefore, be allowed, but as the case 
should have come before us by certiorari, the writ may 
now issue, but the appellant should get the costs only of 
a contested application for the writ.

THE ONTARIO REPORTS.

Judgment.

G. A. B.

( s
, [DIVISIONAL COURT.]

Re the Brantfobd Electric and Power Company

- AND

Draper.

Landlord and Tenant—“ Buildi 
tures a

ng8 and Erectiom”r-Payment for—Fix- 
ind Machinery.

A covenant in a lease to pay for “ buildings and erections ” on the 
demised premises, covers and includes fixtures and machinery which 
would have been fixtures but for 58 Viet. ch. 26, sec. 2, sub-sec. (c) (0.). 

Judgment of Falconbridgb, J., affirmed.

This was an appeal from a judgment of Falcon- 
bridge, J.

The Grand River Navigation Company had, by lease 
dated the 1st day of July, 1852, leased, with rights of 
renewal from time to time, certain premises and water 
power to drive wood-working machinery to one James 
A. Perkins, and the Brantford Electric and Power Com
pany had, by various mesne assignments, become entitled to 
all the rights of the lessors ; and one Thomas Draper had,

Statement. (
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XXVIII.] RE BRANTFORD ELECTRIC
CO. AND DRAPER.

by various mesne assignments, become entitled 
rights of the lessee.

During the currency of the lease, or a renewal thereof 
the corporation of the city of Brantford, who were then 
the owners of the demised premises and privileges by 
deed permitted the use of the water power for grist mill 
purposes.

In the lease was a provision, that if before the expiration 
of any of the terms, the lessors should demand a higher 
rent than the lessee was willing to pay, they should, at’the 
expiration of the then existing term, pay the value of the 
buildings and erections then on the demised premises 
tq be ascertained by arbitration.

In an arbitration under this clause the arbitrators, while 
allowing for a frame structure used as a grist mill with 
the flume, water wheel, spur wheel, pinion and pinion 
Shaft, hurst frame, partition, conductor and hopper bins, 
and other things of a similar nature, declined to value 
and allow certain fixtures and machinery which would 
have been fixtures, but for the right of the tenant to 
remove them under the provisions of 58 Viet, ch 26 sea 
2, sub-sec, c. (0.).»

41

to all the Statement.
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Iompany

From this award the lessee appealed, and the appeal .. 
argued on February 12th, 1806, before Falconbhidge, J.

James Harley, and H. Sweet, for the appeal.
Wilkes, Q. C„ and A. E: Watts, contra.

The learned Judge reserved his decision, and 
fluently delivered the following judgment:

Jim I? °|,*"gi“g,t!le nrber'°f ‘he Preaen^vvv®nant8^~tmmbflred 9

hi » r 01 a1d 2 0f *ChedalB B- t0 the the ™ia A=t. num- 'Z r IRmpnctlvely: „„,1 by inserting in column 1 of the said
5 uldSow.”- y ”Umber 8 therein' “ provi8° to bc numbered

(9) .Provided, that the lessee may remove his fixtures. ”
,irovhobty!::e;ut:t:dcog,,:j:::h:,a'rt “ oppo,ite thereto -

101 P:°Vide" llW‘y ™4 “ « hereby expressing™.! that the lessee
6—vol. xxvm. O.R.
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May 22nd, 1896. Falconbridge, J., [after disposing of 
Falconliridge, certain objections to the award not necessary to be con- 

J- sidered]:—

Grounds five and six are the only substantial ones,, 
namely, as to the construction to be placed on the words 

buildings and erections.” “ Erection ” is a raising up or 
fixing something in an upright position, e.g., a building, a 
column or a flagstaff.

Then its secondary meaning is that which is erected, 
especially (but not solely), a building or structure of any 
kind. 6 1 *-

In Bidder v. Trinidad Petroleum Co., 17 W. R. 153,. 
it was held that " érections ” w'as a wider term than build
ings, and might include trade fixtures.

In Regina v. Whittingham, 9 C. & P. 234, a 'scaffold 
erected above the bottom of a mine was held to be an 
“erection” under 7 & 8 Geo. 4th, c. 30, sec. 7, Patteson, 
J., saying, at p. 735, that "‘erection’ is clearly meant to 
denote something different from a 1 building.”1

And under the same statute, a wooden trough, or trunk, 
by which water was conveyed from a spring to a pool at a 
distance from a mine for the purpose of washing 
held by the Queen’s Bench to be an “ erection ” used in 
conducting the business of the mine: Barwell v. The 
Hundred of Winterstoke, 14 Q. B. 704.

The putting up of wooden hoardings for advertising 
purposes was held to be a breach of a covenant “ not to 
erect or make any other building or erection ” : Pococlc v. 
Gilliam, 1 Cab. & El. 104. See also Oppenshaw v. Evans, 
50 L. T. N. S. 156; Mitchell v. The City of London Eire 
Ins. Co., 12 O. R. 706, 15 A. R. 262 ; Carr v. The Fire

Judgment.

!

ore, was

f

(

1
t

may at, or prior to the expiration of the term hereby granted, take, 
remove and carry away from the premises hereby demised, all fixtures 
fittings, plant, machinery, utensils, shelving, counters, safes or other 
articles upon the said premises in the nature of trade or tenants’ fixtures 
or other articles belonging to or brought upon the said premises by the 
said lessee, but the lessee shall in such removal do no damage to the said 
premises, or shall make good any damage which he may occasion thereto..”-
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• disposing of 
' to be con-

43
Assurance AssMon, 14 0.R. 487 ; Adamson v. Rogers, Judgment.

It is sworn that the machinery, or parts thereof, which Fnlc° jbndge’ 
two arbitrators have refused to value, cannot be removed 
without tearing frames to pieces, and that the 
removing them would be to

tantial ones,, 
m the words 
raising up or 
a building, a

effect of
, , render what would be taken

away by the proprietor and what he would leave behind 
both comparatively valueless. The company, in the exer
cise of their strict rights, but perhaps somewhat arbi
trarily, demanded a largely increased rental, and I think 

every principle of construction the provisions of the 
lease which I

b is erected, 
cture of any

Oil

considering ought to be taken mostam7 W. R 153, 
l than build- ' strongly against them..

„ïhe ,last, cla,l8e of the lease, providing for the super
vision by the company’s engineer of the “ construction or 
erection of all machinery, water course* dooms (sic.) and 
erections ’ lends colour to Draper’s contention.

I agree with that contention, and I refer the award back 
to the arbitrators to re-value in accordance therewith.

There is no complaint about the value as far as they 
have gone, so that ground need not be gone over again.

The company will pay Draper’s costs of this motion 
. forthwith after taxation.

4, a ‘scaffold 
eld to be an 
. 7, Patteson, 
ly meant to

gh, or trunk, 
o a pool at a 
ling ore, was 
ion ” used in 
well v. The From this judgment the Brantford Electric and Power 

Company appealed to a Divisional Court, and the appeal 
was argued on September 14th, 1896, before Meredith 
v. J., and Rose, J.

'Wilkes, Q. C., and A. JS. Watts, for the appeal, 
ord was not bound, under the terms of the lease, to pay for 

the tenant’s fixtures. The tenant should take them

1 advertising 
ant “ not to 
” : Pococlc v. 
iw v. Evans, 
jondon Fire 
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pany for the time being in relation to the
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They were not included under the Words “buildings and 
erections Adamson v. Rogers, 22 A. R. 415 ; 26 S. C. R. 
159. The lease shews that only sufficient water power 
leased to run certain machinery in a wood-working mill 
which could easily have been removed, and even if the 
lessors assented to a change from a saw mill to a grist mill, 
that did not enlarge the covenant to pay for “ erections and 
buildings.” Those words must be construed as under the 
circumstances existing at the time the lease was granted.
“ Building” and “ Erection ” mean the same thing : Stroud's 
Die. I refer to Barwell v. The Hundred of Winierstolce, 
14 Q. B. 704, and other cases referred to in the judgment 
of Mr. Justice Falconbridge.

James Harley, and E. Sweet, contra, were not called on.

Meredith, C.J., (at the close of the argument):—

I think that it was the intention of the parties to the 
original lease, that if the lessor or those entitled under him 
clemanded a rent so high that the lessee, or those claiming 
under him, were unable or unwilling to pay it, the lessor 
should pay for all the buildings and erections, and that 
these words cover and include all machinery, etc., which 
would have been fixtures under the old law, and could not 
have been removed by the tenant except,for the provisions 
of 58 Viet. ch. 26, sec. 2, sub-sec. (c.) (O.), and that the award 
should be sent back to the arbitrators with this direction. '

Rose, J.—I agree in that entirely.

THE ONTARIO REPORTS.
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r [DIVISIONAL COURT.] 

Wolfe v. McGuibe.

Landlord and Tenant—HeceioL{Z,u~FTre.‘aSe °r AUreement Emptied

person paying the rent ’is un^er possession
merely4J^en  ̂ °f ^ *nd

an. express covenant to re 
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are burnt, is

rent of premises 
1 is taken by the 
hiring and not

waste, and an accFdentaffire^ 
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waste*^ fc*'e *eased Premises 

gment of Falconbeidge, j„ at the trial, affirme,1.Judir
re not called on.

This

bridge, J.
The action 

stable

was an appeal from the judgment of Falcon:

for damages for the loss by fire of a 
. t| "h‘C1, la'1 bee.n le“ed for a month by the plaintiff 
hereaft * ““T?1’ bUt "0 lease otJler than the document 
-aid and rr?"1 bee" eXeCUted' ^ he rent had been 

occurred1 t a Was in P°**«i'«n when the fire 
- i'bySS:^ PaiJ the lowing receipt

Statement.ent)
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■ A. G. McGuire «
~ -<M

Ihe action was tried at Ottawa 
without a jury.

It was

on January 17th, 189fi,

agreed toTr^ ‘° be Hved ‘hat the defendant had ' e eed to deliver up possession of the leased premises and 
buildings in as good condition as they were at The

r~of the1terncy'but the ev^~ £ ;ztil»! ' ti, *uSl atld lfc was a,so contended by the plaintiffcl dW t °f agree”ent the U8“al eovenaS a’

ng the covenant to repair) must be implied.

G. A. B.



46 THE ONTARIO REPORTS. [VOL.

The trial Judge dismissed the action saying, “I find there 
was no such special agreement as set up by the plaintiff, 
and the law appears to be clear that withouVsuch special 
agreement upon the destruction of the premises there is 

" no obligation on either party. I therefore think upon this 
branch of the Case the plaintiff fails, and so far as that is 
concerned the action must be dismissed with costs.”

From this judgment the plaintiff appealed to a Divisional 
Court, and the appeal was argued on April 28th, 1896, 
before Meredith, C. J„ and Rose and Mac Mahon, JJ.

McCarthy, Q. (!., for the appeal. On a letting without 
there is an implied covenant to repair. A. agreeing 

to rent, and B. agreeing to pay rent, can hardly be said to 
be the whole contract. The receipt here shews a demise 
at a future date, and is an agreement. What are usual 
covenants is discussed in Davidson’s Precedents, 3 ed, vol. 
5, pt. 2, p. 51-52. TJie.question what are usual covenants 
is one of fact when usual covenants are stipulated for 
but one of law where the agreement contains no such stipu
lation : Woodfall’s Law of Landlord and Tenant, 15th ed., 
p. 129. See also Kendall v. Hill, 6 Jur. N. S. 968. A 
covenant to repair is a usual covenant : Woodfall, p. 129 ; 
a covenant “ not to assign ” is not : Hampshire v. Wiclcens, 
7 Ch. D. 555. If there is a covenant to repair the tenant 
must rebuild : Woodfall, ch. 16. An exception against 
fire is not a usual exception : Sharp v. Milligan, 23 Beav 
419.

Wallace Nesbitt, contra. The whole bargain and 
tract is in the receipt here, and there is no implied cove
nant at all. No covenant to rebuild is implied by law. I 
refer to Clarke’s Landlord and Tenant, 637 ; Woodfall, 15th 
ed., 186, 632 ; Foa’s Law of Landlord and Tenant, 2nd ed., 
pp. 122,123 ; United States v. Bostwick, 94 U. S. R. 53 ; 
Smith Ajierr, 108 N. Y. R., at p. 34.

McCarthy, Q. C., in reply cited Walsh v. Lonsdale, 21 
Ch. D. 9.
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September 15, 1896. MacMahov, J.
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Judgment, whether it irfja present demise or not, is founded upon this 
MacMahon, consideration, whether a future formal lease is contem* 

J' plated by the parties.” And in dealing with the question 
whether a particular document is a lease or an agreement 
for a lease, Foa’s Law of Landlord and. Tenant

!!
says

(p. 63) : “ Thé most general rule applicable in deciding the 
question is, that the intention of the parties, as declared 
by the words of the instrument, must govern the construc
tion (Poole v. Bentley, 12 East. 168), and where there is 
anTimrument, * * by which it'appears that one party 
is to give possession and the other to take it, that is a 
lease, Amless it can be collected from the instrument itself 
(i.e., without reference to extrinsic circumstances or sub
sequent acts of the parties), that it is an agreement only 
foy a lease to be afterwards made.” See, also, Jenks v. 
Edwards, 11 Ex. 774.

I

i

In the case before us the document acknowledges the 
receipt of the rent ; states the term for which the rent was 
payable, and the defendant entered into possession under 
the contract, shewing that no further act or demise 
contemplated between the parties.

If that was the completed contract and possession taken 
by the defendant under it, what implied stipulation 
the part of the lessee is carried with it ? In Woodfall’s 
Law of Landlord and Tenant, 15th ed., 032, it is said the 
implied obligation in such a case is to use the demised 
premises in a tenant-like manner. The full text is : “ The 
contract of tenancy usually contains some express stipula
tion for repair by the tenant, but if it contain no such 
stipulation, or only contain a stipulation for rent, and 
whether it be.by deed, writing without deed, or by parol 

® only, astipulation is implied-by law—in the absence of 
any express stipulation, but not otherwise—that the tenant 
will use the demised premises in a tenant-like manner.

* A tenant at will is clearly not liable for per
missive waste, nor is a tenant from year to year.”

In the case of United States v. Bostwick, 94 U. S. R. 53, 
no formal lease of the property was executed ; but the

was
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Statesbjntered* n'e9p™dencc ™der which the United Judgment
states entered into occupation constituted a contrait of
letting for one year with a privilege of three at $500 per

In that case it was held that unless 
operation of some

1
J.

excluded by the
results fro™ the re,2^ “an”

be committed. And that in the absence of ‘

covenant to repair, a tenant is not answerable for 
damages nor ,s he bound to rebuild, if buildings 
dentally destroyed by fire or otherwise 8

no express agreement to repaJZtZZ" ZheZplQ 

bligation is not to repair generally, but to so use^he 
property as to make repairs unnecessary, as far as possible 
It is m effect a covenant against ..voluntary waste and 
nothing more. It has never been so construed ' '
t» zLTrs,Xcidenta,damages'J

destroyed by accident.”
So the effect of ,that decision is, that where there is no

not lkh,Tna,lt °n the Part °f the lessec to repair he is 
. liable for permissive waste ; and that an accidental fire 
-thou negligence, is permissive, not voluntary waste 
The law as to implied covenants on the part of the 

lessee ,s laid down in Foa's Law of Landlord and Tenant,

Waite in’the fi , iher-Same te™a as b>- Chief Justice 
Waite m the Bostvnek Case. The author sâys, at p 122 ■
A covenant or agreement is implied on the nartrf the 

lessee to use the premises in a tenant-like manner This 
obligation falls under two heads, which jt ,'s convenient toi 
treat ot separately :-(1) Where the demised premise's 
consist of houses or buildings, where the obligation Resolves 
itself into one to do repairs of a certain kind 
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Judgment. (2) * * (1) The amount or character of the repairs 
MtioMahon, necessary to fulfil this implied obligation, in the case of 

J- leases or agreements for a term of years, has apparently never 
been defined with precision. This for the obvious 
that sucfy instruments almost invariably contain an express 
covenant—which displaces the implied one—by the tenant 
to the same effect. *

*' *

i: reason

i|
* It may be mentioned here, 

however, that a tdnant for years, whether under 
nant to repair or not, will be liable for permissive waste ; 
but he is not liable, in the absence of an express agreement 
to the contrary, or of an undertaking to repair, for dama
ges by accidental fire, i.e., arising neither by design nor by 
negligence, to the demised premises.”

Could the document produced by any possibility have 
been regarded as an agreement for a lease, and it 
teinplated between the parties that a formal leÿâé should 
have been executed, we then would require tp-fionsider the 
question much discussed at bar, as to w

a cove-
l

«t

is con-

would be the
“ usual covenants ” required to be given by a lessee oma 
simple demise of one month's duration. [ As, however, the
document executed by the lessor must be regarded as the 
contract between the parties, we are not called upon to 
consider that question.

The motion, I think, should be dismissed with costs. 

Meredith, C. J. :—

I concur.

Rose, J.

I agree. Reference may be had to Lewis Bowles’s Case, 
Tudor’s, L. C., on Real Property and Conveyancing, 3rd ed., 
pp. 107-110, as to waste voluntary and permissive.

}
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The Bank of Toronto

Mistake—Over-credit by Bank-Change of Positi
v. Hamilton.

on—Repayment—Notice.

telephoned fromTheîeïïofflm^ône0™ th™ ™J!of their branche=.
the defendant with $2,000. The e°b *[ <rab-‘*«mcie» to credit

The defendant, however refnrnl L h th!. P1"™»» had no notice. 

Lament for eaie w„, not to be 

HdA' that the defœ,,,mt ™ b°“”d‘° -pay the excess „,er the $2,000.
ibility have 
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SSOoôtnTh ,hat there WM t0 his credit the sum of 
$3,000, and he thereupon drew a cheque for the $3 000
and received the amount; that shortly afterwards T
pkmtiffs discovered the mistake and thereupon noticed

SI Olh AI tn6re0f aDd dema'lded ‘he return of the 
$1,000 and the defendant repaid part of the $1000 but
refused opay the baiance, which the%,aintiflsnow2mÏÏ
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Halliday, in the judgment
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to the alleged mistake, and had in consequence of the pay
ment made to him surrendered all claim to the cattle, 
the purchase money for which the sum was owed to him 
by Halliday.

The action was tried at the Toronto non-jury sittings 
before Boyd, C., on October 5th and 7th, 1896.

0
Moss, Q.C., and Gavrow, Q.C., for the defendant, who 

first called on, cited Moss v. The Mersey Dock and Hcrbour 
Board, 20 W. R 700, 26 L. T. N. S. 425; Chambers 
v. Miller, 13 C. B. N. S. 125 ; Pollard v. Bank of Eng
land, L. R. 6 Q. B. 623 ; Codes v. Masterman, 9 B. & C. 
902 ; The London and River Plate Bank v. Bank of Liver
pool, [1896] 1 Q. B. 7 ; Freeman v. Jeffries, L. R. 4 Ex 
189.

Statement

as

: P;(jI N

ft were

1
tWallace Nesbitt and T. P. Galt, for the plaintiffs, cited 

Duvrant v. The Ecclesiastical Commissioners, 6 Q. B, D. 
234 ; Leeds and County Bank v. Walker, 11 Q. B. II. 84.

October 8th, 1896. Boyd, C. :—

The advice sent by the bank from Montreal to Toronto 
was) " Credit I. Hamilton 82,000, per Elliott ; advise King 
street.” The King street agency of the bank was advised, 
but by a blunder in the transmission by telephone 83,000 
was credited in the,xKing street agency, and this was 

xl**iued out to Hamilton about one o’clock on Friday, July 
>9th, 1895. The bank thus by mistake and in the hurry 
of business made an overpayment of 81,000 to the defen
dant.

d
ai
b
ti

hi
co
of
pa
ilt
tin
Th

£ Ha
\At Montreal this was the transaction : Halliday came to 
Eliott with a shipping bill of cattle (which he had bought 
irouVHamilton) apfl asked an advance upon that security, 
and Eltmtt_agreea to advance 82,000, and this being ac
cepted, he issued a cheque for 82,000, payable to the Bank 
of Toronto on account of Hamilton. This being paid in 

/about 11 a.m. on Friday, was wired to the Toronto office, 
as already stated. > /
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shipped at 7 a..r0n that'dly’ “Th^bank^aft^ a'ld ^ 

diligence, were only able to notify Hamilton of ^ Boyd> C* 
and overpayment about midniX on thl o* ^ 
and after the cattle had been shipped Sam6 SatUrday

and Ha,,idaywere paid to Hamilton* If thVm PP 82,827
and paid to Hamilton he * ^ Mt obtoined
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Judgment, by Halliday’s right to retain had he received the money, 
Bdyd, C. which could not be argued.

In another respect this case seems to fall xrçithin the prin
ciple laid down by Parke, B., in Kelly v. Solari, 9M.&W. 
54, “ that where money is paid to another under the influ
ence of a mistake (that is, upon the supposition that 
specific fact is true) which would entitle the other to the 
money, but which fact is untrue, fCnd the money would not 
have been paid if it had been known to the payer that the 
fact was untrue, an action will lie to recover it back, and it 
is against conscience to retain it.”

The specific fact which induced the action of the bank 
here was that $3,000 had been placed to the credit of the 
defendant by the action of their Montreal branch, only 
$2,000 in fact being so placed. Though the defendant 
may have had the right to more than $2,000 as against 
Halliday, that appears to give noequity to retain the pro-, 
per money of the Bank—which 
was paid over to the defendants 
may he fairly said that there was a common mistake in 
this case, for the plaintiffs believed that the direction of 
their agent was to pay $3,000 to the defendant on account 
of Halliday, and the defendant believed that Halliday 
had carried out the private arrangement between them, by 
which at least $2,827 was to be obtained in respect of the 
cattle before they were to be shipped. But the real fact 
was that only $2,000 
Halliday.

The cases cited for the defendant appear plainly distin
guishable. Mo88 v. Mersey Docks Board, 20 W. R. 701, 
depends, as Cockbum, C. J., said, not on a mistake of law 
or fact, but on the statutory powers of the board, and 
he says further, if there was a mistake it was not made by 
the person who paid the money but by another, on whose 
mistake the plaintiff acted. Chambers v. Miller, 13 C. B.

S. 125, was simply a decision as to the property in 
money having vested upon payment of a cheque, and that 
though there was a mistake in paying, the money could

THE ONTARIO REPORTS.
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The mistake there was one Judgment, 
customer, to which the holder of

cases were on collateral points.
close rl°re adhere t0 the Provisional judgment given at 
dose of the case and make.it absolute so for as I P
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Ellis v. The Town

of Toronto Junction.
:

own motion'poHce f0™™1 government of its

SaXpir 1 "ai,ari,iht B. S. 0. oh. 72, sec28,

This 

Court on

1
I

for the — of
TornnMhTeth!. ^ plaintifl^ who was police magistrate of 
Toronto Junctmn, was entitled by virtue of his commîssion 
and by law to receive a salary of $800
~rrf th6 defendant9- °r ‘O receive fees only 

of 8800 without any power in the defend

SaWfUl!y,refU8e t0 Pay “ny further «alary after such'
receive SteTa <4) T”8 the p,aintiff entitled tÎ
j f. J annum, when the reduction to $400 here- 
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Statement. 5 (5) was the plaintiff entitled to recover, and if so how 
much.

It appeared from the case that on August 11th, 1890, 
the council passed a resolution that the Ontario Govern
ment be requested to appoint a police magistrate for the 
town, the appointment to date from January 1st, 1891, and 
the plaintiff was appointed on June 21st, 1892, under 
commission of the Lieutenant-Governor, expressed to be 
Without salary. On August 5th, 1892, he wrote to the 
council stating that he presumed that the population of 
the town then exceeding 5,000 he

h

was entftled to a salary 
cr of $800 as the salary fixed by statute, and asking that an 

appropriation be made in the estimates providing therefor.
On August Sth, 18^2, the council adopted the report of the 
committee on finance recommending compliance with the 
plaintifi's communication of August 5th. On January 
22nd, 1894, however, the council resolved that the clerk 
write to the plaintiff that it was the opinion of the ratepay
ers that a police magistrate was not required, and asking 
him to send in his resignation. On January 26th, 1894, the. i 

plaintiff replied through his solicitor that he was appointed'''- i 
and held office during the pleasure of the Lieutenant-Gover
nor, and was not subject to the j urisdiction of the council, 
and had no intention of asking the Lieutenant-Governor 
to rescind his commission, and that the population having 
been over 5,000 when the appointment was made in 1892, 
the statute R. S. O. ch. 72, governed in the matter of 
salary. On February 1st, 1894, a report of the executivh 
committee was adopted that the plaintiff be paid $400 pel- 
annum, he to do his own “ clerking and on March 6tfi, 
1894, the plaintiff wrote accepting these terms. On 
February 4th, 1895, a resolution was passed that the 
plaintiff’s salary be discontinued, but that he be allowed 
to collect and retain the fees^derivable from his office, said 
change to take effect on February 28th, 1895. The defen
dants paid the plaintiff $800 per annum from August 
3rd, 1892 to February 1st, 1894, and $400 per annum from 
the latter date to February 28th, 1895, since which date
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entUIed'tifrecover wrearTof plaintiff claimeJ lle was Statement.
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, remuneration, and that the

under the circumstances to receive "fees onlvor “f ÏÏ 
Court should be of opinion that he was entitled to salary 
then he was so entitled at the rate of $400 per annum

1
1

The ease was argued on October 20th, 1896, before
Boyd, C.

Raney, for the motion.œœSSs

ter exermse of powers by hy.'aB, Section 2tt,PpoH=e

miSStfi 1™ ‘i '■ Council y
20 A K S04 iv i/470 ’ °e,ntml Bank °f Canada v. Ellis 
M A. It. 304; Watkins v. Watkins, 12 Times I Ti i-,: r; «.»», 27 Ch. D. m; Hulùindl.Z
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Argument. moved to qimsh within a yfar. The commission was with
out salary : (R. ,%Q. ch. 72, sec. 5. Even if voted to him, this 
did not bind the corporation to continue a salary. ~ 
population does not exceed 5,000 in the first instance' the 
appointment of a police magistrate is not obligatory at all. 
The Legislature does not seem to have contemplated the 
contingency of the population falling under 5,000. The 
Act nowhere says $800 is the minimum salary of a police 
magistrate, except in case of a town of 5,000. Besides the 
plaintiff is estopped by his own acts. He made a bargain 
reducing his salary to $400, and afterwards agreed to it 
being taken away altogether. He made returns on this 
basis. If the corporation had known he was going to take 
this position, they could have gone to the Lieutenant- 
Governor and stated their position, and had him removed. 
No by-law was required to reduce the salary, which was 
in the nature of the ordinary business of the corporation.

Raney, in reply. If the resolution of 1894 was wood it 
was only good for one year, and if there was any contract 
the plaintiff would be entitled to notice, and could not be 
dismissed in this

If the!

1

1
t

I
c
t
11

rsummary way. tl
v

October 22nd, 1896. Boyd, C.

fcThe resolution of August 11th, 1890, asking the gov
ernment to appoint a police magistrate’ though not 
formally rescinded, was adverse to views of nearly 
half the councillors

S(

re
Gone-

subsequently expressed. It fixed 
no amount of salary, and requested the appointment to 
be made as of January 1st, 1891. But it does 
appear that an y governmental action was taken thereon' 
Nothing further happened as to the appointment dur
ing 1890 and through 1891 ; but on June 21st, 1892, 
letters patent Issued appointing the defendant to the 

-r office without salary- At this time, the population was 
over 5,000, but before in 1890 and 1891 and since in 1893 

1 to 1S96, the population has been below 5,000. It cannot 
be said that the appointment Was made at the instance of

as
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the council in office in the year 1892, and I would take 
that the action of the government was spontaneous under 
section 5 of ch. 72. From the facts agreed on, it would 
appear that notice of the increase of population to 5,000 
was not in possession of the government when this appoint-

J ™e"t Wtas made- and may infer that the government 
took action of its

it Judgment. « 

Boyd, C.

11motion in the interests of good gov
ernment because of the disagreement of the 
1890, and inertia of the council thereafter.

At all events the office, was conferred upon Mr. Ellis and 
by the, terms of his appointment he took it “ without 
salary -though with “ the rights, privileges, endowments, 
fees and perquisites” pertaining thereto-».e„ such fees 
and endowments

own

council in

i| 61tii1:1
i. , „ as are Siven '1 section 25 of the Police

Magistrates Act. He was not appointed as a salaried 
police magistrate, and though this did 
council from voting and paying hi 
no right thereto

not prevent the 
salary, it gave him

. . . , , “ one of the incidents of office, which
might not be modified by the council. The salary was 
reduced in 1894, and that reduction was acceded to by 
the plaintiff; it was discontinued in 1895, and that pro- 
voked this action. i, ^

m a

1
As an unsalaried officer—having taken the office on that 

footing—I cannot read into the patent the provision of 
section 28 of the Act, that no council shall have power to 
reduce the salary without the sanction of the Lieutenant- 
Governor in Council.

the gov- 
ugh not 
irly one- 
It fixed 

bment tt> 
does not 
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int dur
it, 1892, 
i to the 
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t cannot 
stance of

,1^,ltk\ithe‘'ef0re’ answer the questions submitted thus • 
The plaintiff is not entitled by his commission and 

by law to a salary apart from the 
he is entitled to fees only.

2. The acts of the defendants did not entitle the plaintiff 
continuance of salary, but the defendants could free

themselves therefrom by resolution as they did
3. The defendants in the circumstances can refuse to „ 

any salary irrespective of the number of the population.
*' lhe fourth >s answered in the foregoing.
5. The plaintiff is not entitled to

acts of the council, but

to a \

pay
i'll
■

recover anything.
’ A. H. F. L.
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inter

[CHANCERY DIVISION.] 

Beaty v. Gregory. Th
J., or

Church Mortgage of Site—R. S. O. ch. SS7—Trustees—Covenant— 
Personal Liability.

Mt
Land for the purpose of a site for a church was conveyed to certain per- 

sons their successors and assigns as trustees therefor, and a mortgage 
for the balance of the purchase money was given by them to the vendor, 
who was aware of the nature of the whole transaction, in which, in 
addition to giving their individual descriptions, the mortgagors were 
stated to be “trustees under R. S. 0. 1887. ,cti. 237 ” of the designated 
church. The mortgage contained the usual covenants, including a 
covenant by the mortgagors for payment of principal and interest, and 
was executed by the mortgagors] individually with their own seals, 
there being no corporate deal :—

Held, that, they were not personally liable on the mortgage.

defen 
as trt 
mort' 
liabili 
it coi
separi 
corpoi 
are a 
Moon

This was an action for redemption, or foreclosure of 
mortgage brought by John Beaty, against A. T. Gregory 
and six others, the plaintiff alleging in his statement of 
claim as amended, after setting up that the defendants 
personally covenanted td pay the mortgage money, that 
the defendants contended that they entered into the said 
covenant in a corporate capacity, and were not personally 
liable thereon, but that he submitted that the covenant 

individual and personal covenant of the defendants, 
and that they were personally liable.

In their statements of defence, the defendants said that 
under the provisions of R. S. 0. ch. 237, they 
corporation, and that, therefore, they were not in any way 
personally liable for the payment of the moneys due on 
the mortgage, any covenant therein contained having b 
given by them in their corporate capacity and not 
individuals ; and that the lands comprised in the mortgage 
were sold by the plaintiff to, the Parkdale Baptist Church 
as a site for a church or meeting house, and the said lands 
were çonveyed by the plaintiff to the defendants as the 
trustees appointed, by the said Parkdale Baptist Church to 
receive the said conveyance, and the mortgage in question 
was made for the purpose of \securing the purchase money 
of the said lands, and was executed by them in their capa-
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city as such trustees and not otherwise and without 
intention of rendering themselves liable as individuals.

61

any Statement.

The action was tried at Toronto before Falconbridge 
J., on February 27th and 28th, 1896.

Muss, Q.C., and Urquhart, for the defendants. . The 
defendants only hold the land, and can only deal with it 
as trustees under the statute, E. S. 0. ch. 237. The onlv 
mortgage they could make was as trustees. Personal 
liability so contrary to- the scope of the instrument, that > 
11 C0U d °‘ be held to exist without special covenant 
separating the two capacities. The defendants are a body 
corporate : Re Wansley and Brovm, 21 0. R. 34 They

Moore Mu'-“CR m T°f ^ V'
mome 4.4. I/O. R. 328 ; Humphreys v. Hunter, 20 0. P.

06 RandoM v Van Vechte n, 19 Johns. 60; Whit ford v.
Laidler, 94 N. Y. 145, S. 0., 46 Ain. R. 131.

Urquhart on the same side". Thp defendants are trus-
tees under the authority of the statute, and, therefore it is
' » c®a® ot one giving a mortgage by direction of the
Court: Glenn v. Allison, 58 Md. 527. We must read the
nlatr:tgage t0gether : StandhJ v- Perry, 3 S. C. - 
23 g! ', oo ’ ^t668 °f tke- Fmnklin Ghurch v Maguire,
28 Barb 644AC °/tU™A °f St Peter v- ^aman,

J. B Clarke, Q.C., and Swahey, for the plaintiff The 
defendants executed under their - individual seals. The 
defendants have not all the attributes of 
hy virtue of R. & 0. ch. 237

irtain per- 
mortgage 
te vendor, 
which, in 
gore were 
esignated 
eluding a 
erest, and 
iwn seals,

are
' *ire of a 

Gregory 
ment of 
andants 
iy, that 
;he said 
•sonally 
ivenant 
ndants,

iid that 
were a 
ly way 
due on 
ig been 
not as 
irtgage 
L'hurch 
i lands 
as fhe 
ireh to 
îestion 
money 
r capa-

corporate bodies 
sec. 1. Section 10 expressly 

empowers them to covenant in a lease; and section 12 to 
distrain. No name is given to thé defendants by the 

conformably to section 1. A corporation must 
have a corporate seal : Brice on Ultra Vires, 3rd ed.
tint he5’T't8 8re C8refuI h0t to call them a corpora- 
t on : ,ee Colemm v. Moore, 44 U. G. R„ at p. 335 ; True-
533 ■ T M °hurch v‘ Grew°r’ 23 C. P.

33 , Trustees of The Franklin Church v. Maguire, 23 Or.
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102; Re Wansley and Brown, 21 O. B. 34 They are 
personally liable : Paice v. Walker, L. R. 5 Ex. 173; 
Hough v. Manzanoq, 4 Ex. D. 104 ; McCollin v. Gilpin, 5 
Q. B. D. 390; Appleton v. Binks, 5 East 148.; Hancock v. 
Hodgson, 4 Bing. 269 ; In re International Contract Co., 
L. R. 6 Ch. 525; Hagarty v. Squier, 42 U. C. R. 165;, 
Madden v. Coæ, 44 U. C. R. 542 ; S. C. in App., 5 A. R. 
473"; Clapp v. Moore, 6 Kans. 22 ; Bindley on Company 
Law, 5th ed., pp. 220-1, 225 ; Kelmer v. Baxter, L. R. 2 C. 
P. 174. If the defendants were a corporation, the mort
gage would be inoperative.: JBrice on Ultra Vires, 3rd ed., 
p. 23. They are not a corporation, though they hold things 
in a corporate capacity : Williams v. Hathaway, 6 Ch. D. 
544 ; Furnimll v. Coombes, 5 "M. à G. 736 ; Ruitz v. The 
Roman Catholic Episcopal Corporation of Sandwich, 30 
U. C. R. 269 ; Stinchfield v. Little, 1 Me. 231 ; Dutton v. 
Marsh, L. R. 6 Q. B. 361 ; Lennard v. Robinson, 5 E. & 
B. 125. A mortgage should be taken most strongly against 
the parties executing : Bindley on Company Law, pp. 231, 
240 ; Brice on Ultra Vires, 3rd ed., p. 660 ; Thompson's 
Law of Corporations, pars. 5074-5088, citing Taft v. 
Brewster, 9 Johns. 334. ~ If we are not entitled to fore
closure, we have a vendor’s lien. The land is vested in 
the defendants as individuals, and we are entitled to relief 
on both branches of the case.

Moss, in reply. Section 8 of R. S. O. ch. 237, gives dis
tinct power to mortgage, which takes this case out of the 
old cases cited : Brown v. Sweet, 7 A. R. 725, 740 ; Brice, 
on Ultra Vires, 3rd ed„ pp. 210-1, 217, 224, 228, 2357 
Under the Church Temporalities Act, churchwardens here 
are a corporation, and have power to bind their successors : 
Mayna/rd v. Gamble, 13 C. P. 56. A common seal is not 
necessary to their existence as a corporation : The Proprie
tors of the Mill Dam foundry v. Hovey, 21 Pick. 417 ; 
Reynold’s Heirs, v. Trustees of Glasgow Academy, 6 Dana 
37. The propel parties are not before the Courtier 
enforcing a vendor's lien. The estate is vested by deed m 
the corporation. As regards the point as to name, see
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Grant on
BEATV V. QREGOKV. «3

Blakeelee, eTConn'“227f*™1 V’ 
Central Plank Road 06., 30 2 m, m °f

September 8th, 1896. Faloonbridqe, J.

mr^ ™°tg8ge SU6d °n rePresents the whole purchase 
money of the property. The plaintiff knew the purpose 
for which the property was wanted. He knew of'toe 
appointment of trustees before he “

sent when they were appointed. Though not of their 
communion, plaintiff used to 
occasionally, and

took his mortgage, and

attend defendants’ church 
meetings when busies He

inten<11f ,t°W"da defendants and their church, and wls
it w'ou H •“ 61r gfiDg 8 P,ace °f worship, and thought
it would improve the neighbourhood So in pursuance
of an understanding to that effect he purchased the lot as a 
site for the church, and let the church have it at the same 
price that he was paying for it, taking back a moWg

TheSd ThiCbtheyagreed t0give at the timT°

s—
dower of the second

e

first part, his wife to bar- 
iûûo . Par*> and the defendants (“ true-tees appointed under the statutory powers in that behalf 
as hereinafter mentioned") of the third part. ^Recites
BanH? T 37’ “““ there is a mligious Society of
Baptists known as "The Parkdale Baptist Church" in
for 83*250 Tor to*1 th6 °harCh ” has Pnrobased the lands

gives dis
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1 Judgment The*grant is to the defendants, their successors and 
Falconbridge, assigns, habendum unto and to the use of the said parties 

, J- of the third part, their successors and assigns, upon,trust 
hé members of a Baptist church composed of persons 

baptized bn a profession of their faith in Christ,'and hold
ing the following doctrines * *

Then follow declarations (1) as to number of trustees 
and mode of filling vacancies (2) in the event of extinc
tion of Church where powers shall vest.

Ordinary short f^m covenants for title. Executed by 
all parties, grantors and grantees. \
. The mortgage bears even date. 1 It purports to pe made 
in pursuance of the ^ct Respecting Short Forms of Mort
gages, between defendants with their particular àdditions 
“(Trustees under R. S. 0. 1887-, eh.-237) of the Parkdale 
Baptist Church,” and plaintiff.

Ordinary short form printed covenants, as if mortgage 
madè by individuals, and these words added in writing at 
the end : “ with privilege to the mortgagors, their 
sors or assigns, to pay off this mortgage at any time without 
notice.” .. s

Executed by all the defendants individually with indi
vidual seals. " There is no corporate seal.

The plaintiff allowed his mortgage to be postponed for 
given to a company to raise mon-ey to build a church. 

The church was- erected on the site, and is' now ysed as a 
place of worship by the congregation.

The mortgage becoming in default the plaititiff issued 
his writ on May 31st, 1895, against the defendants, “ Trus
tees under R. S. 0.1387, ch. 237 of the Parkdale Baptist 
Church,” and delivered his statement of claim on June 
29th, 1895.

On application of the,plaintiff the Master in Chambers 
made an order on October 3rd, 1895, giving the plaintiff 
leave to amend the writ and pleading and proceedings by 
striking out the words which I have italicized wherever 
they occur.

Apt words were added to the statement of claim to
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Palconbridge, man,” etc. So that the words “ trustees, etc,,” are meant
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J. to limit and qualify the character In which they are to be 
held answerable, and therefore notwithstanding the appar
ently unrestricted covenants which follow, it appears on 
the face' of the instrument that they did not mean to bind 
themselves personally :■ Glenn v. Allison, 58 Md. 527.

■ ' It is often a question whether the covenantor had a
right ta bind himself in a fiduciary character. In the last 
cale it was held to be immaterial for the determination of 
the covenantor’s personal liability, but in Randall v. Van 
Veohten, lîKjohns.^O, it was held that in order to excuse 
the defendants'fvom personal responsibility it was incum
bent on them to shew that the plaintiff had a legal remedy 
against the corporation. See also the Episcopal Church 
of St. Peter v. Varian, 28 Barb. 644.'

I have no doubt but that the plaintiff has his Remedy 
4, ’ here against the church or quasi-corporytion, at least so

far as the power to mortgage is concerned as provided by 
section 8 of R. S. 0. ch. 237.

The model deed prescribed for the Wesleyan Methodist 
Church in Canada, may be pointed to as analogous. The 
35 Viet. c. 107, directs the grantees to be named individually 
with their usual additions, and also as “ The Trustees of 

congregation of the Wesleyan Church in

1

*

. *
I
1
M

e

/j
Nr"

'

4
I

. the
Canada.”, .

It has been held to be incident to every corporation 
aggregate to have a common seal : Dillon on Municipal 
Corporations, 4th ed., old section 130 ; Grant on Corpora
tions, p. 58.

" And although in general an interest can only be jivested 
under the common seal, yet if a resolution had been duly 
passed by the corporation that they would alien certain 
property, and upon the faith of that resolution expenditure 
incurred with reference to the property, equity would 
/probably compel the corporation to make a legal grant of 
the property in pursuance of such resolution, although it 
were not under the common seal ” : Grant, ibid. p. 57, and 
cases there cited.

;■

ie

l



iy

X i
[VOL.

beatt V. QREGOR’
ijhh that the intention of al1 parties hm, been carriX 

'•n,( ?“*“ “

Ex. D. 104. y

\ •7- 

Judgment.

Fnlconbridge,

" gentle- 
are meant 
’ are to be 
the appar- 
ippeàrs on 
an to bind 
1. 527. 
itor had a 
In the last 
lination of 
all v. Van 
to excuse 

ras incum- 
;al remedy 
ai Church

of thi
lx. 1' ;

v. Manztmos, 4

roïirÆ; zv •
of the 
church.

Â covenant 
necessary part 
ed., section 10.

But every mortgage implies a loan, and everv Inan./m 
plies a debt for which the personaltv of ^ .

mu »w.. .xxxxx

nnbers of thi

repay the principal and interest is L 
a mortgage : Fisher onXtortgages.jjd

is Remedy 
at least so 
rovided by :

Methodist 
gous. The 
idividually 
frustees of 
Church in

s

down in Furnivall v. Coombec, 5 M& OwSvqSr'! ' 
v. Little l Me 231. d ' ® U' 7<™ » St\nchfiMue, Me 231, Ta/i v. firewater, 9 Johns. 334
4r;°vn -
u. C. R 542 5 A R 473 N ’ X' **ao existfng princip!, £ ^ STftfe ? 

where the company had not yet been LofLted

for .«* aré
amy bind their successors in office: M&aynZTZX,

corporation 
Municipal 

n Corpora-

be jivested 
been duly 
ien certain 
xpenditure 
city would 
d grant of 
ilthough it 
. p. 57, and

i

;

> 
*

-8 £



\
U

[VOL.

Judgment, consideration to him therefor, or intention to become per- 
Fsloonbridge, eonally liable, executed a mortgage containing a covenant 

J- to pay the mortgage debt, and the covenant was held _to 
be not enforceable against the mortgagor personally 
by the assignee of the mortgage for value without notice.

The plaintiff fails as against the defendants persbnally, 
and under the circumstances I dismiss the action as against 
them without costs in the hope that this litigation may 
not proceed further, but that, on the contrary the congre
gation may make some effort to lighten the grievous bur
then which the plaintiff has apparently taken upon his 

" shoulders for their ^benefit.
I give the plaintiff leave, if necessary, to amend again 

so as to charge the defendants as trustees, and to charge 
them as such trustees or the Church as on a simple contract 
for the debt and otherwise as he may be advised, and I 
pronounce the ordinary decree for foreclosure with a refer
ence to the Master and costs as of an undefended suit for 
that purpose.
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[DIVISIONAL COURT.] ) 

McQUÀIlltlE ET AL V. BRAN*.

mit of Exchange and Promüeory Nota-Indepemtc,,,
aneorn Agreement—Parol Evidence—Admissibility. Contempor-

SflÜllg-SfS
of the agreement by the defendant.® °°mplete Performance

Judgment of the County Court of Perth reversed.

This was an appeal from the County Court of the 
Perth.

executors of one Mary Fuller, and 
promissory note made by the

on October 6th, 1896, at Stratford, 
before his Honour Judge Woods, without a jury, when 
Jdmgton, Q.C., appeared for the plaintiffs, and H B 
Morphy, for the defendant.

It appeared that the defendant had been indebted to Mrs. 
Duller in the sum of $450 on a mortgage ; that he was 
supporting his wife’s mother, a Mrs. Schenck, and being a 
poor man, application was made to Mrs. Fuller, who was . - 
Mrs. Schenck’s sister, and was comparatively well off to 
aid in the expense, the result being that Mrs. Fuller threw 
off $150 from her claim, discharged the mortgage and 
took a note for $300, and agreed that if the interest on 
t e note was paid and Mrs. Schenck taken care of by 
the defendant until her death, the note would then be 
considered as paid. The defendant did provide for Mrs 
Schen* for about six years, and she died in his house 
during the lifetime of Mrs. Fuller.

At the trial, the defendant’s counsel tendered oral evi- 
-dence to shew that such was thé agreement.
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The County Court Judge allowed the‘evidence to tie 
given sors to be available in case of an appeal, but disre
garded it in his judgment, saying : "I am clearly of the 
opinion that the evidence I have allowed in, is wholly 
inadmissible. The; fundamental doctrine-underlying all 
these cases, is thaW no oral evidence shall be allowed to 
add to, vary or-jeonltadict a written instrument. You may 
attack an instrument, but you must not alter or vaey it- 
A promissory note is an unconditional promise in writing 
made by one person to another to pay on demand, or at a 
fixed time, a sum of money,” : and tie gave judgment in 
favour of the plaintiffs for the amount of the note.
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From #his judgment the defendant appealed to a Divi- 
sionat Court, and the appeal was argued on November 9th,i
1896, before Armour, C. J., and Falconbridge, J.

Masten, for the appeal. The oral agreement made con
temporaneously with the note is admissible in evidence, 
because it is a distinct and separate agreement, and is 
Bistent w-ith the note. It does not purport to vary the 
terms of the note, but is an agreement that upon perform
ance of the defendant’s undertaking the note should be 
satisfied, given up and cancelled : Taylor on Bvidence, 9th 
ed., 746, 755 ; Lindky v. Lacy, 17 G. B. N. S. 578 ; Mor
gan v. Griffith, L. R. 6 Ex. 70. It was founded on good 
consideration, namely, the defendant’s undertaking to 
tinue to maintain Mrs. Schenck till her death—his pre
vious services having been voluntary : McHugh v. Grear, 
18 C. P. 488. Even if the contemporaneous oral agree
ment is not admissible, the subsequent cqnversation and 
undertaking (two years after the note) to do so, is admis
sible, and discloses a valid substituted agreement, which 
being perfqrmed, satisfied the note. This agreement was 
performed and the note so satisfied before action brought 
Chitty on Contracts, 12th ed., 758, 779.

Miller, Q. C., contra. The bargain sought to be proved 
was one made contemporaneously with the nqte, and the

I con-

con
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' tenor of the evidence admitted was to vary that written Argument.
contract, and . was inadmissible ; the admissible evidence 

I shewed that the defendant did not take the same position,
„ while Mrs. Fuller was alive. I refer to Maclaren on Bills' 

and Notes, 2nd ed., 36, 37 ; Porteous v. Muir, 8 O. R„ at p.

Masten, in reply.

November 13th, 1890. Thé judgment, of the Court 
delivered by

ARMOUR, C. J.
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The defence set up at the trial of this cause, was estai), 
lished by the evidence of the defendant whom the learned 
Judge believed, and his evidence was sufficiently corrobor
ated by other evidence to entitle him to succeed, but the 
questions arise (1) Whether the defence set up was a good 
one in point of law; aqd (2) Whether the evidence in 
support of it was admissible as varying the terms of the 
promissory note; and my opinion is in favour of the 
defendant upon both grounds.

The contract set up by the defendant was a contract 
independent of his contract to pay the note, and was not 
involved in the considération for the note. It was a, con
tract for a separate and distinct consideration,-the 

■consideration being the defendant at the request of Mary 
huiler, agreeing to continue 
Schenck for the residue of her

, J.
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a good consideration for the promise by Mary Fuller, for 
at the time of the promise, the defendant 
liability to keep the said Annie Schenck.

The defence set up was, therefore, a good defend point 
of law, and I think that the evidence in support of it 
did not vary the terms of the note.

If the note had been sued upon before the complete per- 
tormance by the defendant of his contract, the contract set 
up by him, could not probably have been given in evidence

)
was under no

\
i be proved 
be, and the
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Judgment, to shew that the note was not to be payable till after the 
Armour, C.J. performance by the defendant of his contract ; for this 

would have been an attempt to vary by oral testimony th 
express terms of the written note, but the contract of the 
defendant having been completely performed at the time 
the note is sought to be enforced, this difficulty does not 
arise, for the defendant is not seeking to vary the terms of 
the note, but to shew that the note has been satisfied by 
the performance by him of his contract ; and the cases of 
which Abrey v. Crux, L. R. 5 G. P. 37, is a sample, do 
not stand in his way.

The appeal should be allowed with costs, and judgment 
should be given in the Court below, dismissing the action 
with costs.
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[DIVISIONAL COURT.] 

Kervin ET AL. À

IV.
The Canadian Coloured Cotton Mills Company.

Negligence Master and Servant-Cauee of Accident-Evidence.

:
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rytKe'’® at *he time of the accident
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per and lower moving belt, 
n cautioned against doing so, 
by the superintendent, wereremoved %

rZT ?S am0ti?n t0 set Mide a judgment for $3,500 sutammt 
the wTT defendant company by the plaintiffs.

The action was tried at Cornwall on October 10th 1895 
before Armour, C. J., and a jury.

tiffk R MaClmnan’ Q' and H Cline, for the plain-

defaS?' Q' LeÜCh' Q'°- and R-A'Prin^- for the

ha were partly sunk in a trench in the Boor of the 
basement driving a wide belt, and 
revolutions a minute. •
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Statement. The deceased was employed to oil the bearings and 
that they did not heat. His dead body was found much 
injured close to one of the wheels, but no one saw how the 
accident happened.

The evidence shewed that the wheels and belt were not 
guarded in any way by fencing or dtherwise, and there 

v was also evidence that the deceasep had on previous 
occasions crossed the trench 
over

planki 
you d 
and w 
not er

If. 1
at the 
by rea 
ing pr 
guardi 
in the 
guilty

The,
différer

see

1

on two planks he had placed 
it between the upper arid lower moving belt.

It was objected that there was no evidence of negligence, 
on the part of the defendants, and that even if there Was, * 
there was nothing to connect the negligence with the acci
dent', and that the jufy could only surmise or guess how the 
deceased came to his death.

1
V

:

The 
motion 
sional 1 
Mered

Armour, C. J.—I think I will have to leave the ques
tion to the jury. There is evidence from which they 
could reasonably infer that he was killed by coming in 
contact with thè moving machinery, the belt and pulleys 
combined ; I think there is evidence of that. Then, from 
the position of the body and the condition and the way in 
which the belt was moving, there are circumstances to go 
to them from which they may come to the conclusion that 
it was at the pulley the accident occurred.

[The learned Chief Justice then fully considered the evi
dence and stated the law to the jury, and proceeded :] 
“ If the defendants are guilty of negligence, and the 
deceased, himself, was also guilty of negligence which con
tributed to the injury, the plaintiffs cannot recover ; that 
is, if Kervin was guilty of negligence in crossing those 
planks. Supposing you disbelieve what Ashton said,* 
still if he crossed those planks would youfthink the 
was using ordinary care ? Ordinary care must be meâsured 
according to thç danger of surrounding circumstances. 
Could you say he

ii:
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ind see 
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and was not using ordinary mrt ttn latntiffs^ ^°a''’ °'J‘

not entitled to recover.
If, however, you think he

i

are

ere not 
1 there 
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not crossing the planks 
at the time he met his death, and that his death occurred 
by reason of the negligence of the defendants in not tak

ing proper precautions for his safety, or in not securely 
guarding this belting, or by reason of there being a defect 
in the condition of the belting, then the defendants 
guilty of negligence, and are liable in this action.”

The jury brought in a verdict for 83,500 apportioned in 
different sums among the plaintiffs.

was
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re \Vas, !!are
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The defendants moved to set aside this verdict, and the 
motion was argued on June 26th, 1896, before a Divi- 
Sional Court composed of Boyd, C, and Robertson, and 
Meredith, JJ.

McCarthy, Q. C., and It, A. Pringle, for the motion. The 
jury may have found a negligent act on the part of the 
defendants in the want of a fence, but the plaintiffs 
bound to shew that the accident was caused by the 
absence of the fence, and having not done so, cannot 

recover : Walcelin v. The London aiul South- Western It. W. 
Co., 12 App. Cas. 41. How the accident happened is pure 
theory and surmise, as there is no evidence of it. The 
effect of what evidence, there is on that point is to shew 
that Kervm was negligent himself in using the planks to' 
cross in a dangerous manner, and that when warned 
instructed not to do so, he said he could take care of hi_ 
Smüh v. Baker, [1891] A. C. 325; Moyle v. Jenkins,"h

7 D- 1161 K*™ v. MUlwall Dock Co., ib. 482; Smith’s 
Law of Negligence, 2 ed„ 103.

D. B. Maclennan, Q.C., and Aylesworth, Q.C., contra, 
ihe evidence shews that the accident could not have hap
pened if there had been what is Squired even at common law, 

Via. : a guard, or a fence: O’Connor v. The Hamilton Bridge
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Argument. Co., 25 O. R. 12 ; Sagers v. The Hamilton Cotton Co., 23 
O. R. 425 ; Smith v. Baker, [1891] A. C. 326. ■ The posi
tion in which the body was found and the surrounding 
circumstances afforded in themselves sufficient evidence 
that the death was caused in the manner contended for by 
plaintiffs : Smith v. South-Eastern R W. Co., 12 Times 
L. R. 67; Fenna v. Clare, [1895] 1 Q. B. 199. There 
no contributory negligence : Britton v. Great Western 
Cotton Co., L. R. 7 Ex. 130. The obligation to guard the 
machinery arises as soon as it commences to work : O'Con
nor v. The Hamilton Bridge Co., 25 0. R., at p. 21.

McCarthy, Q. G, in reply. In Fenna v. Clare, the wall 
was a nuisance on tire highway, and the defendant, who 
was guilty of the nuisance, should have been held liable 
for a consequence. In Smith v. South-Eastern R. W. Co., 
the signal man neglected his duty, and the deceased had a 
right to assume there was no danger.
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September 22, 1896. Boyd, C. :—

The question of moment is whether or not there was 
evidence to be submitted to the jury. That is, was there 
anything beyond mere conjecture to guide them as to how 
the death happened ? The better view, in my opinion, is 
that the case could not have been withdrawn from the 
jury ; and that being so, their conclusion should not be 
disturbed.

The
jury t 
L. R. ! 
statut 
to stra
i QI 
14 À. 
judgmi

There was unquestionably evidence of negligence on the 
part of the company^—a dangerous structure was in use 
without the statutory safeguards called for in order to 
protect the workman. Then it is equally unquestionable 
that the deceased man was killed by coming in violent con
tact with the revolving machinery at this place of dan
ger, i.e., the open belt pit on a level with the earthen floor, 
the edges of which were slippery with grease at the point 
where the workman’s duties usually called him.

The material thing is this : that the place of danger which 
the law required to'be fenced was

RobeR

The
commoi 
Justice 

., that regalso the place of death.
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This state of facts fulfils the essential duty resting 
plaintiffs to prove that there was some negligence which 
caused or materially contributed to the injury or death 
I use the language of Lord Watson in Wakelin v. London 
& South- Western R. W. Co., 12 App. Cas., at p. 47. Then 
no conduct on the part of the deceased person is proved <$r 
found by the jury which detracts from the effect of this 
primary negligence. j

The circumstances of the accident and the'marks found 
upon the body and the belt-pit, though not shewing pre
cisely how the death happened, do, however, in my opinion 
furnish reasonable data from , which the jury may fairly 
infer that the negligence of the defendants was the cause.

ue care on the part of the deceased may be inferred from 
the plaintiff's evidence, and the jury have found against 
the defendants’ contention that the deceased exposed him
self to the danger by crossing the planks. He is proved to 
be of experience in the duties of oiling and watching 
the machinery under his charge, and his usual manner of 
going to his work by a safe course is spoken of by the 
witnesses; one of whom saw him, just about ten minutes
going fo hi^ T f°Und’ WUh 0il"Cani:n hand apparently

The^case seems stronger in favour of/submission to the 
jury than was Williams v. The Great iVeetern R. W. Co 
L R. 9 Exch. 157, in which the defendants neglected a’ 
statutoiy duty, and thereby presumably allowed a child 
to stray on to the line. See also Fenna v. Clare, [1895] 

a ” 199, Bnd Baxley v. Canada Atlantic R. W. Co 
l* A. R. 309. Altogether I favour the affirmance of the’ 
judgment and with costs.

Robertson, J.:—

The plaintiffs contend that the action is maintainable at 
common [aw, and, in my judgment, the learned Chief 
Justice who tried the case, properly laid down the law in 

., that regard, in his charge to the jury. He said " Where a

on the Judgment. 
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Judgment, master employs his servant in a dangerous work, it is his 
Robertson, J. duty to use all reasonable precautions for the safety of 

that servant ; and if he does not use all reasonable pre
cautions for the safety of his-servant, then he is guilty of 
negligence. The first question for you is : did the 
pany use all reasonable precautions for the safety of the 
deceased ? He w&s engaged as ' oiler ’ of machinery. Is 
it your opinion that that was a dangerous employment ? 
Then the company were bound to use all reasonable 
precautions for his safety in that employment, and if they 
failed to use all reasonable precautions, they would be 
guilty of negligence, so far as the deceased is concerned.”

I think that is a proper exposition of the common law 
doctrine. There is no manner of doubt from the evidence 
that the dnceased met his death by coming in contact with 
the large driving wheel or pulley, at the north end of the 
trench, as it is called, in which that wheel or pulley and 
another at the south end of the trench were employed in 
driving certain machinery in the defendants’ factory. 
These two wheels or pulleys, were connected by a very 
heavy leather belt, and. were about fifty feet apart, and 
were operated in the trench, which was excavated thirty- 
three inches below the surface of the ground which formed 
the floor of the basement of the factory ; it w&s three feet 
six inches wide between its walls which were of brick, 
and eighteen inches thick. On the top of the walls there 
are timbers on which are placed the bearings on which the 
shaft vfhich carries the pulleys is placed and revolves. 
These pulleys or wheels are five feet in diameter and two 
feet wide on the face, and the belt is seventeen and a half 
inches wide. The belt on the upper side runs from north 
to south and from south to north on the lower side, and 
it was said that at the time of the accident the pulleys 
were revolving at 220 revolutions in a minute. The 
lower belt ran at the distance of ninteen and a quarter 
inches, from the bottom of the trench. No one saw how 
the accident happened. Shortly after, however, his body 
was found lying face downwards across one of the timbers

THE ONTARIO REPORTS. XXVII
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on the timber. The deceased had been 
fifteen minutes before, standing aboutsrszr “ ‘h*

On a post mortem examination it was found that there 
was a brume over the left temple, a cut on top and one on 
the back of the head ; a fracture on the upper part of the 
sternum and it was driven in upon the chest, evidently by
some external violence; also fracture of four ribs on the left
side there was also a compound fracture of both bones 
ot the right leg, just above the ankle.

In the opinion of the surgeon who performed the post 
mortem, death was caused by the body coming violently 
" contact Wlth the beam on which it was found The 

wounds in the head, he was of opinion, were caused by 
the head coming in contact with the brickwork of the 
trench, where he himself and two others found-some hair 
and a part of the skin of the scalp, which, in his opinion 
belonged to the deceased. The wound of the leg was

■ 2“rzik1‘ k' “ «•

IItwas
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It also appeared in evidence, that there were two loose- 
planks laid across the trench, about five feet south of 
the pulley at the north end of the trench, 
the deceased and other 
employment had

over which 
servants in the defendants* 

, on two or three occasions crossed, in
order to get from one side of the trench to the other, 
and that these planks were only three feet one or two 
inches below the, . upper belt; and that there was great
danger in doing this.as a man would have to stoop down in 
order to pass clear under the belt; and further, that deceased 
had been told some weeks before his death, by an overseer 
m the mill, that he should not pass over in that way 

at It was dangerous to do so, and the planks were then 
removed, but appeared to be there at the time of the 

•accident; but it waà not in evidence that he had ever
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Judgment, passed over in that way since ttie overseer had told him 
Robertson, J. not to do SO.

#■

And it is pretty clear that the jùry did not believe the 
as to his having for-statement of the oveçsefcr (Ashton) 

bade deceased to crossx over the planks. ,
The plaintiffs contention was that the death was caused 

by the deceased having slipped down between the large 
pulley or wheel at the north end of the trench, while he 

engaged, either in feeling whether the shafting at the 
Jt . t journal, on the west side of the*-pulley was heating, op 

while in the act of oiling the journal at that point, f he 
.! defendants contended at the close of the plaintiff’s case, 

that there was not sufficient évidence to warrant that 
conclusion, and, moreover, they contended that there was 
evidence from which it might be inferred that the deceased 
had been guilty of contributory negligence by having 
walked over the two planks across the tretich, and being 
knocked off or fallen into' the trench and carried with 
gj’eat force by the lower belt, and forced upwards between 
the pulley and the west wall of the trench and thrown 
where the body was found.

The learned trial Judge refused to nonsuit, and left 
the case fully to the jury. On this particular point he 
said/: “It is said that the injury was occasioned by the 
deceased disobeying orders. It is said the injury occurred 
not by his falling against this belting or falling into this 
trench from any part of it except from certain planks 
that were placed, across it and which he attempted to 
cross on the occasion when he met with the injury. 
Of course those planks would not have been there 
if it had been fenced, but that makes no difference if he 
disobeyed orders given to him, crossed on those planks 

à an<* by reason of crossing on those planks met his death. 
And for this reason. He was ordered—if you are to 
believe the evidence of Ashton—not to cross upon those 
planks and in disobedience of the orders he crossed, 
alleged by the defendants, and so met his death. If a 
servant in direct defiance of his master’s orders, does a

!
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a“d iS injUred by u'the master cannot be Judgment!

But the question is, did he meet his death by crossing 
these planks or not ? He met his death in some way o! 
other by h,s belting. There is a considerable extent of it 

I forget how for it stretches-some forty or fifty feet I 
behete. The defendants allege that they have given 
evidence which ought to satisfy you that he met his 4 
by going across these planks. Are you satisfied that he 
met his death by going across these planks or in some 
o her way ? If he met his death by going across on these 
planks, then the plaintiffs could not recover, because he 
was going across the planks in defiance of the orders of 
Ashton, his superior officer, if you believe Ashton’s testi
mony.

Now I shall have to refer you to this model. [The learned 
Chief Justice here referred to a model in evidence.] These 
planks were placed somewhere here, it is said. Nobody 
tells us in what position precisely they were before this 
man met with his injury. No one speaks of seeing them 
that day at all or knowing the>sition they occupied.
After this accident two of the witnesses, I think, 
this end of the two planks was a little this w ’ 
three inches.
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,, Well, whether the planks were tha’t #âv in
the afternoon before he crossed or not, no due can ‘say. 
crossing here and being struck by the belt, his feet being 

on the planks, it is said the planks would have been 
pushed this way, instead of that, if they were pushed at 
all, but there is no evidence whatevei- that they occupied 
any different position after this injury, than they did before 
because it is not shewn how they were before.

thilk6" If I" S8id th'lt,hiS Cap was found ^n here, I 
think. If his cap was found there, how did it get 'there ?
Can anyone tell how it came there ?

Then his body was found on this beam, 
injured and hair

\
y i

/
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His head was

uV^oVtLtd^
11—VOL. XXVIII. O.B.

V



X
I'1

82 [VOL.THE ONTARIO REPORTS.
XXVIII.]

The e 
have lef 
by a fen 
the pull, 
whenevi 
“ oiler.” 
defendai 
mechani 
alteratio 
lished. 
opinion i 
trench 0] 
when the 

The ca 
London 
the head 
without e 
on the pa 
connect s 
therefore 
company 

The fa< 
crossed a 
the crossi: 
who was 
charge of 
withdraw: 
on the lit 
having be 
headlight
of its app 
stances ui 
appeared « 
ing ; that i 
line from 
gates but 
approachin 
>!(>t quite l

•Judgment. If he was oiling this bearing and the lower part of his 
Robertson, J. body caught by the belting iUld thrown in front of the 

pulley, would that account for the position in which he 
found ? If he had been struck and gone over this way 

could it be reasonably supposed that only his ]ég went 
under the pulley and not his whole body or a considerable 
part of it ? It does not appear that his body or his head 

l went between the belt and the pulley because, as one of 
She .witnesses said, he would be flattened as flat as a pan
cake if he had.

The argument on the part of the plaintiffs is that he 
oiling this bearing, and that he tripped in some way or . 
other, fell, and Was thrown in the way in which he 
found.

The argument of the defendants is that he was struck 
by this belt, thrown from the planks, and carried under 
by the belting.

I do not know how he could have been carried, because 
there is only nine inches between the pulley and the side 
of the trench.

Ask yourselves which is the most reasonable way. Was 
lie using those planks in crossing there* or did he meet 
with the injury in some other way ? ,If so, was it by rea
son of the defendants not taking reasonable precautions 
for his safety, or was it because they^bad not fenced as 
the law required them to do, or securely guarded this 
belting, or was it because|there was a jjefeot in the condi-

I

I wasj

wasm... J! was

;

1
tion of their plant by reason of there being no guarding ? 
As I have said, if you cdfcne to the conclusion that he met 
with his death by crossing these planks and at no other 
part of this trench, then if you beliqVe that Ashton forbade 
him doing that, and he was doing it in defiance of orders, 
the plaintiffs cannot recover.

*' But, supposing Ashton had not forbade him at all, could 
it be said that a man using these planks was using the 
ordinary care which every person must use who is work
ing amongst dangerous machinery ? ”

[The learned Judge then referred to the portion of the 
charge to the jury, ante j). 74, and continued :]

i
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h»Ihî rivT a'S” ShT6d that U was mo3‘ dangerous to Judgment, 
haie left this trench and the pulleys or wheels unenclosed
thenfîhT- ;°m ‘I'6 situation of things at or near 

pulley in question, the deceased was placed in jeopardy
whenever lie attempted to perform his duty there as 

oiler And Mr. McPherson, the superintendent of the 
defendants mill, recognizing that fact, ordered Ashton, the 
mechanical overseer, to have that done after some proposed 
aUeratmns m regard to the machinery had been accomp
lished. Notwithstanding that the superintendent was of 
opinion that it was dangerous to leave the pulleys and 
trench open, he ,eft the place in that state during the time 
when the pulleys were in full operation 

The case relied on by the defendants is Walcelin v. The 
London dk South-Western R.' W. Go., 12 App. Cas 41 
the headnote of which says : " That even assuming (but 
without deciding) that there was evidence of negligence 
on the part of the company, yet there was no evidence to 
connect such negligence with the accident : that there 
therefore
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company were not liable.” 1
The facts shortly stated are as follows : A railway line 

crossed a public footpath on the level, the approaches to 
the crossing being guarded by hand gates. A watchman 
who was employed by the railway company to take 
c arge of the gates at the crossing during the day, was 
withdrawn at night. The dead body of a man was found 
on the line near the level crossing at night, the man 
having been killed by a train" which carried the usual 
headlight but did not whistle, or otherwise give warning 
of its approach. No evidence was given of the circum
stances under which the deceased got on the line It 
appeared also that there
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., , was a sl'ght curve at the cross-
ng; that assuming the deceased to have been crossing the 

line from the down side and standing inside the hand 
gates but pot on the line, he could have seen a train 
approaching on the down side at a distance of nearly if 
Wt quite half a mile, but that when standing in the centre
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Judgment. 0f the line he could have seen i train approaching on the 
Robertson, J. down side at a distance of more than one mile ; that the 

body of the deceased was found on the down side of the 
line and that he was run upon and killed by a down train ; 
that the lights carried by the engine were visible at the 
distance above mentioned ; that the company did not give 
any special signal or take any extraordinary precautions 
while their trains were travelling over the crossing.

In my judgment there is a marked distinction between 
that case and this. There there was nothing whatever to 
shew hftAv the accident happened, and there was very 
strong circumstantial evidence to shew that it must have 
been caused by want of reasonable care on the part of the 
deceased. The train at the time the deceased attempted 
to cross the line must have been between him and the

lhalf-mile limit of vision of the headlight ; if it was not, 
there is no doubt ho had ample time to cross over ; and if 
it was not visible when he stepped through the hand 
gate, it must have been visible when he had reached half 
way across, so. that, although the company did not give 
any special signal or take very extraordinary precautions 
while their trains were travelling over the crossing, it was 
clear that the circumstances presented were such that in 
the absence of evidence to shew how, or at what pre- j 
cise time, the deceased met his death, there was nothing ] 
to leave to the jury. There was, in fact, evidence to shew, j 
that the deceased must have been guilty of negligence in I
not looking out for a train, no matter whether he was j
aware that a train was due to travel over that crossing at j
the time or not. No man can be considered freed from I
the charge of negligence on his own part who crosses a I 
railway at night without looking both up and down the I 
line for that signal which is always carried in toftt of a I 
locomotive after dark. I

It was not such a case as involved the proposition put 1
by Lord Fitzgerald, at p. 52, in regard to negligence and 1
contributory negligence ; there was no conflict on the 1 
facts in proof ; therefore, there was nothing tô go to the 1

\
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jury. But here |there is conflict or idoubt as to the Judgment 

proper inference tobe deduc^feom the facts in proof, 

as for the jury to decide. If the 
plaintiff can establish his case in proof without disclosing 
any matters amounting to contributory negligence, or from 
which it can reasonably be inferred, then the defendant is 
left to give such evidence as he can to sustain thatWue.

Now, what has the plaintiff in this case established 
facts are clear and not denied, that -the deceased 
death by coming in violent contact with the lar 
or wheel at the north end of the trench.

in which case it
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about twenty-five or thirty feet from the trench, about 
fifteen or twenty minutes before his dead body was found 
lying across a «beam on which the journal or shafting or 
the wheel revolved. On the east side of the west wall of the 
trench, a short distance below its surface,and about fourteen 
or sixteen inches from the north end, some of his hair, with 
a portion of the skin or scalp attached to it, was found stick
ing to the wall. The injuries to the body were such as to 
make it reasonably clear that the deceased had passed be- „ 
twhen the west side of the large pulley and the east side of 
thenral) of the trench. His duty was to “ oil ” the journals 
of that wheel, and to watch and ascertain whether the 
journal was heating or not ; in performance of this duty he 
was obliged, by reason 0/ the negligence of the defendants, 
to put himself in a "dangerous position by leaning 
close proximity to the pulley, which was revolving at the 
rate of 220 revolutions per Ihinute, creating a'violent « ' 
whirl in the atmosphere, which might tend to draw his 
body towards it.

The negligence of the defendants consisted in not hav1- 
ing this dangerous machinery fenced in, by such means as) 
would enable the deceased to perform his work free from 

there, is there any doubt 
cause of death was by coming in contact with 

that pulley in some way or other ? That being the case, 
colild the trial Judge have withdrawn the case from thé,
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Robertson, J. accident, two planks were lying across the trench about 
five feet south of the pulley, and from that fact alone, the 
defendants contend that the inference to be drawn is, that I 
the deceased met with his death in attempting to cross on 
these planks under the revolving belt, and therefore the ' 
defendants say it was just as likely that the latter took 
place as the former ; and, therefore, there was nothing to 
go to the jury. There was no evidence of the deceased 
having been on these planks on that day ; it is a mere I 
suggestion, that, because, on a former occasion, weeks 1 
before, he had been seen to do so, it was a necessary infer- 1
ence to be drawn from the fact of these planks being pre- |
sent at the time of the accident. Now, is not that the 
proposition put by Lord Fitzgerald that, if there is a con
flict or doubt as to the proper inference to be deduced from 
the facts, then it is for the jury to decide ? Had these 
planks not been there, could there be any doubt that the 
case should go to the jury ? Then, the fact of there being 
present surely is not sufficient to warrant the case being 
withdrawn. It was on the defendants to shqw the con
tributory negligence, if any ; a mere suggestion that by 
crossing over the planks the accident might have occurred 
is not sufficient.

x

It appears to me that the case of Smith v. South- 
Eastern R. W. Ùo., [1896] 1 Q. B. 178, is authority in sup
port of the ruling of the learned Chief Justice who tried 
this case. Bearing in mind that in this case there was 
negligence on the part of the defendants in not having the 
pulleys and belt properly protected, and the fact that the 
deceased met his <^eath in some way connected with this 
pulley and belt while in discharge of his duty, yet that, I 
agreç, Would not be sufficient to entitle the plaintiffs to 

i| the deceased was also guilty of contributory 
negligenc^ ; no action in that case could be maintained, and 
it may be said that it is not made out that the defendants’ 
negligence was the sole cause of the accident, or that the 
negligence of the defendants was not the cause of the

recover,

-I
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accident because it was caused by the joint negligence of Judgment, 

the defendants and the deceased. ■——
„ J*ow-in such » case, Lord Esher, M. R„ at p. 182 R°bertS°n' J* 
“The question in this case seems to reduce itself into this •
Could the Judge properly have directed the jury as a 
matter ot law that negligence on the part of the deceased 
was proved '< It is an 
there is no evidence of

87
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says:

admitted proposition of law that, if 
some material fact which forms anessential part of the plaintiff's case, then the Judge is 

bound to withdraw the case from the jury.” If the assumed 
knowledge of the deceased in that case, as to the duties of 
the watchman in charge at the crossing when a train 
signalled, could be taken into consideration by the jury 
and that the fact of his remaining in his house might 
have produced ,n the mind of the deceased a sense of 
security which would prevent its being a want of reason- 
able care not to look up and down the line to see whether 
a train was coming; surely it was for the jury to say 
whether the mere fact of these two planks being placed

to I, 1 2 1 y S°me one'there being no evidence asto whether the deceased had so placed then, or not, was
suftdent to warrant them in concluding that the deceased 

bis death by crossing over them. There is no
■ oë lbnTto hn "e S0' bUt ik Waa fOT the defendants 

to establish the fact, not merely to point out that it was
possible, in the face of the other evidence which the jury 
were bound to consider, that the death was caused by 
coming m contact with the pulley while engaged in oiling 
oi ascertaining if the journal was heated. °

In the same case the remarks of Kay, L. J„ at p 
188, are, m my judgment, most applicable. "I venture
différâtt mt- Wlth, a“ le8peCt for those who hold a 
different opinion, that as long as we have trial by jury
and juries are judges of the facts.it should be a very 
exceptional case in which the Judge could so weigh the 
facts and say that their weight on the one side afd the 
other was exactly equal. There may be such cases, and 
% House of Lords seems to have considered that there
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Judgment, might be.' I can qnly say that I think they must be very 
Uertson, J. rare, and I certainly do not think that the present case is 
J ' one of them.”

THE ONTARIO REPORTS. XIVIII.]

It ma 
may ha 
it may 1 
tell how 
right in 
but pun

The t 
workma 
the bea 
vent tha 
his hand 
(tant it 1 
tfiat he 1 
accident 
bring hit 
seen to i 
received 
are just ; 
had hapf 
his head 
it was fo 
the far s 
running 1 
going do\ 
and the 
possibiliti 
sion from 

There i 
when the 
were very 
ing in th 
own convi 

Under 
departure 
Hammock 
G. B. N. S 
Western ,

!
!

: Meredith, J. :—

Assuming that in leaving the belt pit unfenced the 
defendants were guilty of actionable negligence, can the 
plaintiff's recover in this action ?

Upon general principles I would answer, no ; because 
they have not proved that such negligence was the cause 
of the injury complained of.

In an action such as this, it is very plain that the plain
tiff must fail, unless he proves not only actionable negli
gence, but that such negligence was the proximate cause 
of the injury for which damages are sought.

It is obvious, that, no matter how gross the negligence, 
no action lies unless it was the cause of the injury.

In this case the workman w'as no doubt killed by the 
belt and a wheel upon which it revolved : that is not 
disputed : but was the omission to fence the cause of the 
injury ? There is no direct proof that it was ; there was 
no eye-witness of the accident ; the man was found dead, 
and there were such marks made as indicated that he had 
been killed at and by the belt and wheel. That is all.

Then it was proven—and there is no shadow of doubU- 
that the workman had been in the habit, for his 
convenience and against orders and after warning of the 
danger, of crossing the pit oh planks—no doubt placed 
there by himself—between the extremely rapidly revolv
ing belt, the upper side of which was only 3 feet and 2 
inches above the planks, so that he was obliged to stoop 
considerably, in crossing, to avoid coming in contact 
with it.

It is admitted that if injured in thus crossing the pit no 
action lies, and it is admitted also, as it must be, that it is 
pure surmise when, and how, the workman came in contact 
with the machinery.
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It may have been m thus wrongly crossing the pit, or it lodgment, 
may have been in examining the bearing of the wheel, or Meiïüth”J 
it may have been in walking beside the pit. No man can ’ "
tell how ; any man can guess any one of the three but if 
right in his surmise he would be right not upon evidence 
but purely on chance. *

The whole evidence
r:

:ed the 
can the more consistent with the 

workman having fallen in at some other place than at ' '
the bearing of the wheel ; there the wheel would pre
vent that to some extent; he was seen with the oil-can in 
his hand, not long before the accident, but before the acci
dent it had been put away in its place-together indicating 
that he had done any needed oiling a short time before the 
accident ; he was last seen going in a way which would 
bring him on the far side of the belt race, and he was not 
seen to return ; the position of the cap and the injuries 
received and the marks indicating the course of his body 
are just such as probably would have been if the accident 
had happened in crossing at the planks ; falling forward or 
lus head touching the belt, his cap might be thrown where 
it was found ; his body going forward might fall against 
the far side of the pit, one foot remaining on the swift 
running belt, till caught by the wheel, the rest of the body 
going down, with the impetus of the fall, between the belt 
and the side of the pit; but these, like all else, are but 
possibilities upon which a guess, not a reasonable conclu- 
sion from evidence, could be based.

There is no presumption that the man was doing right 
when the accident happened : the chances of it happening 
were very greatly increased if he were doing wrong-cross
ing in that most dangerous way he had adopted for his 
own convenience.

Under these circumstances, unless there is to be 
departure from the principles upon which such cases as 
Hammcudc v. White, 11 C. B. N. S. 588 ; Cotton v. Wood, 8 
G B. N. S. 568; and Wakdin v. The London and South.
Western R. W. Co., 12 App. Cas. 41, were decided, the
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Judgment, plaintiffs cannot recover upon the evidence adduced at the 
Meredith, J. trial of this action.

There was no reasonable evidence that the injury 
plained of was caused by the alleged negligence, which I 
have assumed to have been proved.

Deal with the evidence as you will there' still remains 
the fact that the workman had wrongly crossed the pity, c 
and that no one can say that his injury did not 
while endeavouring thus to cross.

The jury are not at liberty to guess; a verdict supported 
entirely upon mere surmise cannot stand. The case ought 
not, in my judgment, to have been left to them ; it was the 
duty of the trial Ju'dge to have ruled that there was no 
reasonable evidence to go to them that the man’s death 
was

Will 
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caused by the alleged negligence of the defendants ; 
and to have dismissed th^ption.

It is not, at this stage, a question of contributory negli
gence, but is a question of proximate cause. Was there any 
reasonable evidence upon which a jury could find that the 
absence of a fence, and not the workman’s own risky act, 
really caused the injury ? V 

I have been unable to find

1
any case quite like this, .

though the principles upon which many of them, such 
I have referred to, were decided, seem to me quite applica
ble to it.I as

Ji In the Wakelin Case, which is probably the most in 
point, the negligent/omission complained of, if performed, 
might not have pre^ënted the injury; here the fencing of 
the pit effectually would doubtless have prevented it, 
because it would have stopped the practice of crossing on 
the planks and have forced the workman to go around or 
adopt some other expedient as “ a short cut.” But the 
defendants were not bound to fence against their servant’s 
disobedient, dangerous and wrongful act. And, on the 
other hand, if it had been shewn that Wakelin had been in 
the habit of crossing the railway in such 
would have made him a trespasser, and might have been 
so crossing when killed, the grounds for non-suiting would 
have been much strengthened.

a manner as
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1W „ , * -I; nl Gre,at Wesiern R- W- Go-’ L B. 9 Ex. 
157, and Smith v. South-Easte
178, are both so unlike this
to derive any assistance from th

, , Vi G^are< [1895] 1 Q. B. 199, cannot be sup
ported on the ground that whether the child was injured
walî 7 thC Spiking' °r b> Climbi“g “Pon the
wall, the defendants would be liable-on the authority of
such cases as Lynch v. Nurdin, 1 Q. B. 29—1 do not 
how it can be supported at all.. There are in this case 

ese two important differences at least : this is not the 
case of a dangerous nuisance in a public place : and the 
person injured was not a child of tender years but was a 

an who knew as well as anyone could the risk he ran
“ W°r, In?,atK' "°mg aljout the machinery, and against 
the wish of his employers increased greatly the dange 
took nluch greater risk for his own convenience.

Upon this ground, applicable of course to the plaintiff's 
claim whether based upon common law or upon the statute,
cosTs0,ÏasÏeT m°t:°n ^ the action- with

It is not needful to discuss the other grounds of the 
motion, some of which I may however 
quite formidable.

I- 91 :Williams
Judgment. 

Meredith, J.R- W. Co., [1896] 1 Q. B. 
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[DIVISIONAL COURT.]

Irvine v. Macaulay et al.
v

McLellan v. Macaulay et al.! ij
Limitation of Actions—Payment of Purchase Money by Instalments—Pot- 

session—Accrual of Bight of Entry.m
Where a purchaser is in possession of land either under a written contract 

°t sale, or with the assent of the vendor, the purchase money being 
payable by instalments, the vendor’s right of entry does not first accrue 
until default occurs in payment of an instalment.

Statement. This was an appeal from a judgment of Robertson, J. 
The trial was commenced at Coboupg, without a jury, on 

October 30th and 31st, 1895, and was subsequently pro
ceeded with and concluded at Toronto on November 30th, 
1895, and January 30th and 31st, 1896.

Olute, Q. C., and E. G. 8. Huycke, for the plaintiff.
Shepley, Q. C., and H. W. Delaney, for the defendants.

The following statement of facts is taken from the 
judgment of Robertson, J.

This action was commenced on 19th October, 1874, 
by suing out a writ of summons in ejectment against 
Henry Macaulay, Margaret Macaulay and Jane McGuire, 
and all persons entitled to defend the possession of the 
east half of lot No. 10, in the 1st concession of the town
ship of Murray, to the possession whereof the Honourable 
George Irvine claimed to be entitled.

The defendants appeared on 26th January, 187», and 
defended for the whole land ; and .besides denying title of 
plaintiff, asserted title in themselves by virtue of long 
possession in themselves and those under whom thçy 
claim,

On 11th May, 1893, by an order made by tlje local 
registrar, at Cobourg, the action was revived in the name 
of Catherine McLellan, plaintiff, she having, by deed dated
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Hdfrom'/t,8 WbeCOmMthe °WDer in fee si“Ple °{ the Statement 
J ™ the Honoorable George Irvine ; and against the 

defendant Henry Macaulay, Jane Lafferty 
Lafferty as defendants. The defendant Margaret Macau lav 
smce the action was commenced, Wing departed this life,’ 
leaving the defendants Henry Macaulay and Jane McGuire 
her son and daughter respectively, both surviving her 
the defendant Jane McGuire having intermarried ’
James Lafferty while suit pending.

I find the following facts :
Henrv hTeeMth ™ aSreed behalf of
Henry LeMesurier and James Dean, by their agent C. 0
s1on80f M oo1*1" Seil l0tNa 10 in ‘he 1st conces-
Z ! MreS- t0 Henry MaCau,a>' Hall
and Hugh Tate, at one pound and ten shillings per acre
and the purchasers paid to Mr. Benson £50, on account of 
the purchase money ; the said parties to pay another fifty 
pounds on the said Henry LeMesurier and James Dean 
being enab'ed to give a sufficient title for the said lands 
and the remainder in annual instalments of £100 each’ 
with interest, the said purchasers being bound to ei
Z2ZT the PremiSeS t0 SeCUre the the

A receipt signed “ C. 0. Benson, agent for H. LeMesurier 
and James Dean per D. Cameron, was given for the abov 
instalment, setting forth the above facts. The names of 
the purchasers are also written at the foot of thafpaper.

The east half of the lot was taken possession of by Henry 
Macaulay, and the west half by Hall and Tate! and it 
appears to have been understood between them, 
should ultimately have those respective portions’.
wif/ra/f Hd and Tat6 came t0 aome arrangement 
" Mr- Adam Henry Meyers, of Trenton, by which they

th Zt v 'f"84 ‘° h!m’and ^ was ultimately on the Ifith November, 1852, agreed by and between Meyers ’
on he one part and LeMesurier and Dean on the other, 
that Meyers should pay LeMesurier and Dean for the west 
half of the lot, as follows: £40 in six months from that
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date, and the balance of £175 in three equal instalments 
thereafter, with interest.
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Statement.

And the plaintiff contends, and I find some evidence of 
the fact, and have concluded with some doubt, that on the 
6th March, 1852, Henry Macaulay entered into

:

..
an agree-

ment with C. 0. Benson, as agent for the owner, for the 
purchase of the east half of the lot, for £240, payable in 
six yearly instalments of £40 each, with interest on 1st 
November in each year, the first instalment to be paid on 
1st November, 1853.

The evidence is not very satisfactory as to the existence 
of this agreement, but both the McLellans, the plaintiff 
solicitors, swear they saw it in^the possession of C. 0. 
Benson s brother a short time before it was destroyed by a 
tire in Benson’s house. They made a memorandum of its 
contents which are as above.

i sf
Had I to rely on this evidence ns proof of the agreement 

I should hesitate, but as the defendants for the purposes
of this branch of the case waive strict proof for the pre
sent, I will assume there was such an agreement.

Then it is in evidence that the 19th October, 1883, 
Henry Macaulay came to the office of Mr. D. Murphy, a 
practicing solicitor at Trenton, and requested him to write 
to Mr. LeMesurier as to how he, Macaulay, could make 
payment on his land, being east half of the lot.' An answer 
to a letter written by Murphy came from Mr. LeMesurier, 
dated Quebec, 22nd October, 1853, requesting him, Murphy, 
to pay the instalment then due by Macaulay on east half 
of lot 10 in 1st concession Murray into the hands of Mr. 
Q. Macnider, agent of the Bank of Montreal to be applied to 
his, Mr. LeMesurier’s, credit. In terms of the letter it 
appears that on 1st November, 1853, Mr. Macnider received 
from Macaulay the sum of £44 for H. LeMesurier, Esquire, 
of Quebec, in accordance with his letter to D. R. Murphy, 
Esquire, of 22nd October instant.

At this time and, in fact, from and inclusive of the year 
1840, Henry Macaulay was living on the east half of the

on
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ay Hemy Macaulay, admitted the ownership of the land 
to be in Henry LeMesurier, from whom he agreed to Du, 
chase; that there was no agreement that he was to go'nto 
possess,on « the meantime, but the fact is he did either 
go, or, what is more correctly speaking he did not 1 
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Judgment. February 13, 1896. Robertson, J., (after setting out 
Robertson, J. the facts as above) :—
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In Doe d. Tomes v. Chamberlaine, 5 M. & W. 14, it 
appeared the defendant had been let into possession of the 
land in question by the plaintiff, under an agreement of pur
chase dated the 22nd February, 1833, by which it was stipu
lated that defendant should be let into possession forthwith, 
paying interest at the rate of five per cent, per annum on 
the amount of the purchase money until completion of the 
purchase, which was to be completed by 22nd May then 
next. The defendant had remained in possession of and 
built upon the lahd, and no evidence was given to shew 
that any conveyance had been tendered him, or that the 
plaintiff had taken any steps to enforce the comple
tion of the purchase ; but the defendant having failed 
to pay interest punctually, ejectment was brought, no 
notice to quit having been first given. It was con
tended for the defendant that by the operation of the 
agreement a tenancy from year to year was created 
between the parties. The learned Judge was of opinion 
that defendant had nothing more than an estate at will, 
and directed a verdict for plaintiff, giving defendant leave 
to move to enter a non-suit. Afterwards the full Court 
refused to grant a rule, holding that it was only a 
tenancy at will, which might be determined without notice 
to quit.

In that case the action was tried in 1839, defendant hav
ing been six years in possession, and made improvements 
under the agreement to purchase. In equity, of course, he 
could have redeemed, but he had no remedy at law ; 
and the question here is, could the defendants, had the 
action been brought at any time after they had gone into 
possession, say after March, 1852, and before the statute 
had run, have successfully resisted ejectment ? The Com
mon Law Procedure Act, 1856, would have allowed the 
defendant to set up an equitable defence, and that might 
have been to pay balance of purchase money into Court,
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Judgment. run. The writ was issued 27th January, 1857 : held, 
Robertson, J. too late,
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would n 
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claim ha: 
entitled 1

Now, assuming for argument sake, that payment of 
£M was made on the 1st November, 1853, could defen
dant have resisted an action to recover possession brought, 
say, within three months thereafter ? I do not see how 
he could ; there is nothing whatever to shew that he was 
to have possession until default. On the day after the 
payment of the £44, for all that appears, an action to turn 
him out of possession could have been maintained. That 
being so, the statute was running from the expiration of a 
year from the time old Henry Macaulay took possession 
under the agreemelit of March 6th, 1852, and nothing has 
been done to stop it : McLaren v. Morphy, 19 U. C. R. 609". 
B. having entered with the consent of the owner- 
tenant at will, so that the statute began to run at the 
expiration of a year, and the evidence shewed possession 
for twenty-one years. Hete the statute began to run from 
the expiration of a year from the time Macaulay went 
into possession on the 6th March, 1852.

Day v. Day, L. R. 3 P. C. 751, is a strong case in favour 
of defendant’s contention. There it was held that the

From 
sional Co 
29th, 189i
JJ.

Clate, i 
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not run unt 
155, at pp. l 
Bayley, 10 1 
& W. 226, 9 
sers, 6 th ed., ; 

Bhepley, Q

was

statute commences to run at the expiration of the year in 
which the party took possession, and twenty-one years 
having elapsed between that date and the date of the 
defendant having taken possession, the plaintiff, as devisee 
of her husband who had acquired title against his father, 
the owner, by reason of his undisturbed possession, was 
held on appeal to the Privy Council to be entitled to 
recover.

Now, take for the purposes of argument, the agreement 
of the 6th March, 1852. If there was such an agreement 
I think Macaulay, if he was a party to it, and there is no 
evidence that he signed it, but assuming that he did, that 
would be an acknowledgment on his part of title in 
LeMesurier on that day. He was then in possession, but 
as tenant at will only. That tenancy expired on 6th 
March, 1853. and the statute on that day commenced to
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Argument, deuce shews that the contract was in 1840. Henry 
Macaulay occupied until 1858 when he died. When the 
payment of the instalment of the purchase money was 
made the land was vested in Henry LeMesurier, jr., and 
the payment was made to Henry LeMesurier, sr. Even if 
the agreement'of March 6th, 1852, was proved, which was 
not done, there was no acknowledgment in writing or pay
ment of rent within twenty years : Doe Perry v. Hender
son, 3 U. C. R. 486. The vendors title was extinguished 
by the period of time between November 1st, 1853, and 
November 1st, 1873. See also Jones v. Cleaveland, 16 
U. C. R. 9 ; Ruttai} v. Smith, 35 U. C. R. 165 ; Cahuac v. 
Scott—Cahuac v. Erie, 22 U. C. R. 551 ; Keffer v. Keffer, 
27 C. P. 257 ; Henderson v. Henderson, 27 O. R. 93 ; 23 
A. R. 577.

Clute, Q. C., in reply. The vendee was not in default 
until November, 1854, and no action for possession could 
have been successfully maintained against him until he 
was.

THE ONTARIO REPORTS. xxvm.j
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\ September 15th, 1896. Meredith, C.J.

Appeal by the plaintiff from the judgment of Mr. Jus
tice Robertson after the trial, dismissing the action with 
costs.

The action was begun on the 19th October, 1874, And is 
an action of ejectment for the recovery of possession of the 
east half of lot No. 10, in the 1st concession of the 
township of Murray, in the county of Northumberland.

The plaintiff’s right to recover, unless his right of action 
is barred by the Statute of Limitations, is practically 
conceded.

Although the learned Judge has not specifically so found, 
it is, I think, satisfactorily shewn that Henry Macaulay, 
under whom the defendahts claim, on the 6th March, 
1852, entered into an agreement in writing with Henry 
LeMesurier and James Dean, the plaintiffs predecessors in 
title, for the purchase from them of the lands in question

I
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I Judgment. tied to the west half and Macaulay to the east half of the 
lot, and it is most probable that an agreement as to the 
east half was made with Macaulay similar to that made 
with Meyers as to the west half.

The existence of the agreement, sworn to by the McLel- 
lans, is further corroborated by the fact that on the 1st 
November, 1853, Macaulay paid into the Bank of Montreal 
at Belleville, to the credit of LeMesurier £44, the amount 
of the first instalment payable under the terms of it made 
up of £40 principal, and £4 for interest on the £4» 
from the date of the Agreement until the date of the 
ment.

Meredith,
C.J.

t

. pay-19 :

Assuming then, 4s it mus£ Fthink be assumed, the agree
ment of the 6th March, 1852, and the payment of the first 
instalment on the 1st November, 1853, to have been proved, 
when did the statute begin to■I d run against the right of 

- the plaintiffs’ predecessor in title, no payment having been 
afterwards made, and Macaulay and those claiming under 
him.liaving ever since been in undisturbed possession of

"É6
:

the !
egard to the usual course of dealing in this 

country in such matters, it may, I think, in view of the 
possession of the land by Macaulay, evidently with the 
assent of his vendors, be properly inferred either that the 
agreement of the 6th March, 1852, contained a provision 
entitling Macaulay to possession until he should make 
default in the payment of his purchase money, or that it 

verbally or otherwise agreed between the parties, 
and making that inference the vendors had no right to 
determine the possession of Macaulay until he made such 
default, which was not until the 1st November, 1854, and 
the right of entry of the plaintiffs’ predecessors in title 
did not, therefore, accrue until then, and that being so, 
would not, as the law stood when this action was begun, 
have been barred for twenty years from that date, and 
the action having been begun within that period, on the 
19th October, 1874, as I have already mentioned, it follows 
that the defence based on the Statute of Limitation» 
fails.

was so
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Judgment. tenancy: ^d-e v. Matthews, 13 C. B, N. S. 753, and Doe d.
MacMahon, Shepherd v. Bayley, 10 U. C. R. 310. That what was done 

amounted to an actual entry and determination of the 
original tenancy at will is further evidenced by th 
of the lot in the

e owner
year (October, 1852) selling to Adam 

Henry Meyers the west half of the lot for £215, he 
(Meyers) having acquired the interest of Hall and Tate in 
that part of the lot.

It probably is the case that the contract entered into by 
Macaulay in March, 1852, was silent as to the right of pos
session. And in Leith's Blackstone, 1st ed., p. 211, the 
author says : “ Where there is in the contract of sale no 
clause giving the vendee right of possession till default, 
and he is let into possession, he becomes tenant at will, 
and time will run as provided by section 7 (of the Limita
tions Act), at the end of the year from commencement of 
the tenancy.”

So in Low Mom• Go. v. The Stanley Coal Go., 34 L. T. 
N. S. 186, it was held ■ that where a bargainee took pos
session of land included in an indenture of bargain and 
sale which was not enrolled, this operated to make the bar
gainee a tenant at will, and time began to run from the end 
of the first year. In that case Lord Chancellor Cairns said, 
at p. 189 : “ It is an elementary proposition that, where a 
purchaser is let into possession of lands, the sale not hav- ' 
ing been carried out by a proper instrument of Conveyance, 
at common law the purchaser is tenant at will, in equity 
he is regarded as the real owner of the property. Numer
ous cases which I have before me go to shew this.”

However, in the present case, Macaulay went into pos
session under the agreement for sale of March, 1840, and 
he remained in possession of the east half—it must be 
assumed with the assenW the vendor-under the contract 
of March, 1852 ; and although a new tenancy was created 
as to such east half, yet, until default had been made by 
the vendee in payment of the purchase as provided by the 
terms of contract, the statute would not commence to run 
against the vendor. As said by Sir J. B. Robinson in

same
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In re Ermatingbr, Trustee.

nay Company—Trustee of Bonus Dehen- 
h. 110—68' Viet, ch 118 (0.).

Trustee—Compensation—Raih 
tures—R. S. 0. c

A person into whose custody debentures of municipalities in aid of a rail
way company are delivered in trust to be transferred to the company 
upon the completion of the railway as provided for in the by-laws of 
the municipalities is a trustee under the Trustee Act, R. 8. 0. ch. 110, 
and as such is entitled to remuneration under that Act before deliver
ing over the debentures.

8o held with reference to the trust created by by-laws of municipalities 
confirmed by 58 Viet. ch. 113 (0.).
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petition by C. 0. Ermatirtger, Junior Judge 
of the county of Elgin, brought under R. S. 0. ch. 110, for 
the advice of the Court as to whether the Tilsonburg, Lake 
Erie and Pacific Railway, incorporated under 53 Viet. ch. 
56 (D.), to construct and operate a railway from a point 
on Lake Erie, near Port Burwell, in the county of Elgin, 
passing through Tilsonburg, to some point on the Canadian 
Pacific Railway at or near the town of Woodstock or 
Ingersoll, was now completed wi'thin the meaning of 
tain by-laws of the townships of Bayham, Malahide, 
Houghton, and the village of Vienna, whereby the said 
municipalities provided €or the giving to the company, by 
way of bonus, debentures to be delivered to the petitioner, 
in trust to deposit them in some chartered bank, and 
deliver them to the company upon the completion of the 
railway to the points in the by-laws respectively 
tioned.

These by-laws are set out in the schedules to 58 Viet, 
ch. 113 (0.), an Act passed to confirm them.

The petitioner, who accepted the trusts under the 
by-laws, also asked under R. S. 0. ch. 110, for compen
sation for his services in the trust, and that he might 
be declared to have a lien on the debentures therefor.

The petitioner set out certain services he had to per
form in his capacity of trustee of the debentures, which 
sufficiently alluded to in the judgment, and were princi
pally directed to ascertaining whether the railway had
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been duly computed according to the terms of the by-laws 
which had been disputed by the municipalité who 
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Moss, Q.C., and Saundefs, for the petitioner. The peti
tioner ,s a trustee within the statute : In re The Commis- 
noners of Cobourg Town Trust, 22 Gr. 377 • Re The
tJed°to° Barhour,0ommimion^. 28 Gr. 195 ; and is enti-
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for the Imperial Bank of Canada. 

re Wühams, 22 A.,R. 196 ; In re 
The petitioner was a bailee, not a trustee: Win on
What watshthd'’ P' 1f, :,St01y on Bai,ments. 8th ed„ sec. 2. 
What was the so-called trustee to do ? He is only a stake
holder : Story, Jnd, sec. 61. On receiving the deben- 
tnres be had nothing to do but hand them to the bank- 
Packard v. The Board of County Commissioners of Jeffer-
notentiti d’t r 338’ at P' 348’ As » bailee he is

deali t ry The Statute R S' 0. ch. 110, is
dealing throughout with "an estate.” It is implied
throughout that there is an estate, requiring care and 
management. The cases cited are cases where '
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Argument, be entitled to compensation under the Act : Morgan v.
Swansea Urban Sanitary Authority, 9 Ch. D. 582, at p. 
584. A bare trustee is one who has no beneficial interest, 
hut he must have some duties to perform, for that is 
implied in the very nature of a trustee. A trustee has a 
lien for his proper charges, which must be satisfied before 
a conveyance can be demanded : Le win on Trusts, 8th 
ed. (Blacks.), p. 803, sec. 12 ; Life Association of Scotland 
v. 11 alker, 24 Or., at p. 297. In the Colorado case cited 
on the other side, the depositary is throughout called and 
treated as a trustee. ' jf

• Bicknell also referred to Edwards on Bailments, 2nd ed., 
sees. 2,10 and 18 ; Re Prittie Trusts, 13 P. R. 19; Green
wood v. Sutcliffe, [1892] 1 Ch. 1.

September 26th, 1896. Robertson, J.

The prayer is : 1st. That the petitioner may be advised 
(“) whether the said railway is now completed within the 
meaning of the said by-laws :—

(b) If so, upon what date it was so completed.
(As to these the application is abandoned.)
2nd. That he may be paid a just and reasonable amount 

for his care, trouble, responsibility and expenses in the 
said trust, and that the Court may direct by whom the 
same shall be paid, and that until payment thereof, he may 
be declared to have a lien upon the said debentures, etc. 
The bank is now entitled to have the debentures delivered 
over to them, by reason of an assignment thereof by the 
railway company whenever they are properly deliverable.

And it is contended that the petitioner is not a trustee 
within the meaning of the Trustee Act (R. S. 0. 87 ch. 
110), and is, therefore, not entitled to remuneration under 
that Act.

It appears that the bank offered to pay the petitioner 
the sum of $200 for the delivering up to it of the deben
tures, but the petitioner refused to accept that sum, on the
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Judgment____ ’ ment he has made out a case which warrants me in settling

Robertson, j. and fixing the amount of his remuneration for everything 
/connected with the trust, at the sum of $750, and I think 

he is entitled to hold the debentures until that amount is 
paid over to him, and I order the same accordingly. I 
should state, that since the date at which the petitioner 
offeied to accept $700, he has felt bound to employ engi
neers to pass over the road and report to him, etc., 
which has added considerably to the expense he has been 
put to.

I do not determine the question as to whether the rail
way or its assignee is entitled, at this time, to a delivery of 
the debentures. Should the several municipalities, by 
resolution, authorize or declare that so far as they and 
each of them are concerned, there is no reason for with
holding the debentures, I should suppose the matter could 
be settled in that way. Nor do I determine out of whose 
pocket the remuneration fixed by me should come, that is a 
question between the several municipalities and the rail
way company, not brought Up under this petition, or dis
cussed before me.
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I think, in reference to the costs of this motion, that the 
petitioner is entitled to them, in addition to the amount 
that I have determined he is entitled to for remuneration 
for his care and trouble in performing the trust, and I 
order the same accordingly.

H
:

: A. H. F. L.
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Statement, cation for the insurance in question, and the defendants 
tendered in evidence not only the application for the 
insurance, but the application to become a member of 
the subordinate lodge, that is, to become a member of the 
defendants order, on the bottom of which was printed a 
notice''that no person who is over forty-five years of age 

* could be admitted to membership in the order. The 
learned trial Judge, however, refused to admit this applica
tion in evidénce, on the ground that the contract sued up 
admitted that deceased was a member in good standir 
and, the membership not being in question, it wds wholly 
immaterial how deceased became a member so long as he 
was a member in good standing when he applied for the 
insurance and continued such till his death.

The following questions

I

iF •v.
il11

on
m
i
*

were submitted to the jury, and 
answered by them in regard to the age of deceased :—

1. Q. Was the statement made by the late William 
Cerri respecting his age and date of his birth in his appli
cation true or false ? A. False.

1

:
!::■
I

2. Q. If such statement was false, was it false to the 
knowledge of the late William Cerri ? A. No.

2a. Q. Was the statement made in good faith without 
any intention to deceive ? A; Yes.

6. Q. Was the statement respecting the age and date of 
birth material to the contract ? A. No.

After argument the learned Judge directed judgment to 
be entered for the plaintiff making a reduction in the 
amount to be recovered owing to the mistake made by 
the deceased in his age as provided by 52 Viet. ch. 32, 
sec. 6 (0.).

The defendants then moved before the Chancery Divi
sional Court to set aside the verdict and to dismiss the 
action, or in the alternative for a new trial, and the 
Court affirmed the verdict and findings of the jury on 
the first branclyrf the case as to health, etc., but on the 
second branch as to the age of the/deceased, granted 
trial on account of the rejecti 
earlier application, on the grorf 
tion of the materiality of the answers as to age.

,

corn

a new
of the evidence of the1

nd that it bore qn the ques-



[VOL.

fendants 
for the 

mber of 
er of the 
irinted a 
s of age 
r. The 
applica- 

led upon 
ijanding, 
s wholly 
ng as he 
i for the

found that the statement «!* k 1896-and the jury 
"'“f by him in good faith and^Uhol ft wns

During the course of the trial th ™teat to deceive.
given evidence that the deceased w i defe"danto having 

. instead of the year 1817, as stated h *7" ™ th°7ear 18*6
tion, the plaintiff proposed to • f him in his applies- ,
Ceni’s belief«„<) ]lis good fjthf ? ,n eviden=e (to shew 

during his lifetime to his wife ^ ^ ^ him
written applications made by if ^ a,s°

Pames. This was objected to hv t, f ,nsurance oom- 
hearsay and declarations made t defendants aa being 
a«d not part of the res aestœ aft Pa' ** °wn interest 
Judge admitted the evidence of b T'™*’the ltai™d 
v. Williamson, Moo. & M ‘J06 th6 aUthon^ of FMo 

The plaintiff then moved

does not apff ben^ "'f"*a 52 Viet. eh. 32 (O.), '

by the defendants’ rules ‘6 'e'S and even if it did 
member of the order if he ; PerS0" can"°t be admitted a 
Although the deceased was a m7 -Vears of age.

-nember de jar,, because being „nd he Was not
ndition precedent to member b” Under. forty-five was a 

pla;° “f '^"perance, 20 A R 2 J ' Dtmu v'1{^ Tern- •

82 2 ^p'-tiff

•7Tr,-„Ks.ï:r„s7““-
■™ ..........we. .c," rk .«i
as ^I'nred by sections 4 and 5 K,, m°n is nmterial, 
v. London Guarantee avd A j Vl l"9e °f London West

daath and therefore his me,,“ërsl,i„ ! after bis
m.glt tu be injured are absolute-f? J ”',nse9ue»tly his 

24 O. R. j. d ute ■ v. L'Union St.
li-VoL. xxvtit o.R.

Ill
II

/

ury, and
d afj

mWilliam 
is appli

es

for judgment in his favour.

i to the
•j'

without

date of

ment to 
i in the 
lade by 
, ch. 32, 52 Viet. ch. 

contract " and 
2, sub-sec. (4) and 

e contract were
■y Divi
nisa the 
and the 
iury on 
on the 

1 a new 
of the 

le ques-

I

g »



114 THE ONTARIO REPORTS. [VOL.
XXVIII.]

insurance 
the admis 
evidence i 
order and 
standing i 
been atta< 
expelled u 
the terms 
ance with 

incorpc 
1 tion, that s 

to terminal 
and the Jai 
of such que 
of his death 
nothing in 
lights, his 
consideratioi 
nature, and i 
the reductior 
Viet, in 
parties are ui 
cording to thi 
tain it. Subj 
judgment for

Judgment. 

Street, Je
October 10th, 1896. Street, J. :—

The deceased William Cerri obtained admission to the 
defendants’ order by the untrue statement that he 
born in 1847, and was therefore under forty-five years of 
age, the truth being that he was born in 1846, and 
over forty-five years of age.

Ueon the faith of this statement the defendants admit
ted him into their order and issued to him the insurance 
certificate sued on. Had his age been truly stated, he 
could not have been admitted into the order, because the 
42nd law prohibits the admission of any person over forty- 
five years of age, and, he cduld not have effected the insur
ance, because none but members of the order can be 
insured. If the statement as to his age had been made 
fraudulently, I think it is clear that the plaintiff could 
not have taken any benefit which resulted from the fraud, 
but the jury have founchthat it was made in good faith, 
and the question is whether the plaintiff is not entitled to 
the benefit of the 6th section of ch. 32 of 52 Viet. (0.). The 
defendants object that the section does not apply to bene
fit societies, and that even if it does, it does not help the 
plaintiff, because the laws of the defendants do not contem
plate the insurance of persons over forty-five years of age. 
I think that I must overrule both these objections. In my 
opinion the 6th section above referred to applies to benefit 
society insurances as well as to the ordinary life insurance 
company policies. Chapter 167 of the R. S. 0. did not 
apply to benefit societies, but it contains a definition of the 
word “ contract ” as applied to insurances which is adopted 
in ch. 32 of 52 Viet, without any limitation of its effect to 
the contracts of those companies which are within R. S. 0. 
ch. 167, and that definition is wide enough to include the 
present contract. I see no objection to the plaintiff’s 
recovery in the fact that no scale of premiums is published 
in the laws of the order, for the third section of the Act 
ch. 32 of 52 Viet, provides a means of arriving at the pro
per scale. The laws of the order do not prohibit the
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The Trusts Corporation of Ontario
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Husband, and Wife,—Separate Estate—Property Received from Husband 
during Coverture—R. S. 0. ch. 182, sec. 4, sub-sec. 4. *
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Where the only property possessed by a married woman, without a 
settlement, consisted of an interest in personal property given by her 
husband to her during coverture :—

Held, that this was separate estate liable for her debts.
Judgment of the County Court of Bruce, reversed.

This was an appeal from the County Court of Bruce in 
an actum brought against Elizabeth Clue, a married woman, 
and Charles Clue, her husband, on a promissory note.

The note was signed by both defendants, and was made 
payable to one Emma Pratt, whose administrators the 
plaintiffs were.

!

; : Statement.f

I

Ji The action was tried at Wnlkerton on 3rd July, 1896, 
before His Honour Judge Barrett, without a jury, when 
D. Robertson appeared for the plaintiffs, and A. Shaw, Q.C., 
for the defendants. From t! 

sional Cou 
1896, befoIt appeared that the husband was a labouring man who 

gave his wages to his wife, who managed the house, pur
chasing furniture, on one occasion--a piano, and generally 
dealing with nis money as she pleased. Subsequent to the 
making of the note theK husband bad received a legacy 
which was deposited in/a bank in her name, and with 
which a house was'

really foi-n 
he found si 
was not tec; 
from the hi 
shews she < 
husband’s n 
she says, “ i 
legacy, and i 
S. 0, ch. 1{ 
husband as 
creditors : Si 
« A. R. 473

'

II
i iased and conveyed to her. She 

borrowed money from the deceased, for which, the note 
sued on was given, and she used the money in paying off 
a chattel mortgage on the furniture which had been 
signed by her. It did not appear, however, whether her 
husband had signed the chattel mortgage.

On this state of facts the Judge found that either solely 
or jointly with her husband she had an interest in the*

1

:
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W. R. Riddell, contra. Separate estate must be proved : 
Leak v. Driffield, 24 Q. B. D. 98. The finding is she had 
only an interest, not any separate estate. The evidence 
shews she never earned any money, but merely looked after 
the husband’s for him, and made purchases. The property 
never was hers, and his creditors could reach it : Barrack 
v. M’Cullougli, 3 K. & J, 110 ; Messenger v. Clarke, 5 Ex. 
388 ; Abraham v. Hacking, 27 0. R. 431, and cases there 
cited ; Schafer v. Dumble, 5 O. R. 716.

Armour, C. J., at the close of the argument delivered the 
judgment of the Court:—

XXVIII.]
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We think that there is no doubt that the wife had 

separate estate in respect of which she could contract, and 
the learned Judge has in effect so found. But he 
wrong in holding that she having Received it from her 
husband during coverture was incapable of contracting 
with regard to it.

The appeal must be allowed with costs.
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From this order the plaintiff appealed to a Divisional 
. Court, and the appeal was argued on October 12, 1896 

before Boyd, C., and Meredith, J.

xxvm.]
Argument.
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2. Hislop, for the appeal. The action was properly 
brought in the County Court. The legacy was charged 
on land and the Division Court had no jurisdiction. The 
defendant would not pay it although it was duly demanded. 
The County Court has jurisdiction under the equitable juris
diction given by 59 Viet. ch. 19, sec. 3, sub-secs. 11 and 13 
(O.). If the County Court had no jurisdiction the County 
•fudge could have made no order, except under R. S. O. 
eh. 47, sec. 38, and 54 Viet. ch. 14, sec. 1 (O.), and 59 Viet, 
ch. 19, sec. 10 (O.) : Powley v. Whitehead, 16 U. C. R. 589 ; 
lie Cosmopolitan Life Association, 15 P. R. 185.

D. C. Ross, contra. The action 
in the County Court. The land

wrong Cou 
the $1,000 
not sufficiei 
on either of 
sub-section.

I cannot 
this kind ; i 
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But if the 
$200 the

improperly brought 
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charged exceeded $1,000 in value, so there was no juris
diction under sub-sec. 10 of sec. 3 of 59 Viet. ch. 19 (O.). 
The plaintiff is not aided by sub-sec. 11, because it refers 
to enforcement by foreclosure, sale or otherwise of mort
gages, judgments, liens or securities for debts ; nor will 
sub-sec. 13 help him, as the case of legacies is specially 
provided for under sub-sec. 10. Even if a County Court 
had jurisdiction, the County Court of Peel, where the pro
bate was granted, was the proper one : 59 Viet. ch. 19, sec 
10 (O.), and the plaintiff did not ask to have the cause 
transferred. In any event there is no appeal against the 
first portion of the order setting aside the proceedings, as 
that was only an interlocutory proceeding: R. S O ch 47 
sec. 42. *
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November 2,1896. Meredith, J.

It was not contended that no appeal lies in a case of 
this kind : on the contrary, counsel for the respondent 
expressed the opinion that it did, when the point was sug-
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Judgment, subject matter,involved ? I have no doubt that only th 
Meredith, J. amount charged upon, and to be realized out of, the land, 

is the subject matter involved ; and so the learned County 
Court Judge erred in his conclusion that that Court had 
not jurisdiction; in my judgment it has: see McKay 
v. Magee, 13 P. R. 106 and 146; Forest v. Laycock, 18 
Gr. 611, and In re Scott, Hetherington v. Stevens, 15 
Gr. 683.

But the action is one of a most trivial character. There 
no need, one might say no excuse, for the bringing of 

it ; and there is none for continuing it, the owner of the 
land having been, and yet being, willing to pay the claim. 
And we are empdwered and ought to make such order as 
appears requisite and just : The Law Courts Act, 1895, 
section 44, sub-section (4).

The order which the learned Judge might, and ought to, 
have made is one which I find was—substantially—made by 
the Vice-Chancellor Sir W. M. James, in the case of Ihidd 
v. Rowe, L. R. 10 Eq. 610, namely, staying all proceedings 
in the action forever on payment of the small amount due 
to the plaintiff ; and that clearly appears to me the order 
which, upon this appeal, it is requisite and just that this 
Court should make : and our discretion as to costs, here 
and below, will fitly be exercised by making no order as 
to them.

The order appealed against will be varied as 1 have 
indicated, and there will be no order as to costs of the 
proceedings in the Court below nor of this appeal.
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I agree with the appellant that the County Judge had 
jurisdiction to deal with this case, and I agree with the 
judgment of my brother Meredith that his order should 
have been to end litigation on payment without costs of 
the nominal sum claimed in the action.
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The charge was laid under sub-sec. (6) of sec. 205 of the 
Criminal Code, and the conviction was in the words : 
“ For that ,le (the defendant) did unlawfully sell and bar
ter a certain card and ticket for advancing, lending, giving, 
•selling, and otherwise disposing of certain property ; to 
wit, pictures, or one-half the stated value of each picture 
in money by lots, tickets and mode of chance, contrary to 
the form of the statute, etc.”

The motion was argued on October 13th, 1896, before 
Boyd, C., and Meredith, J.

Statement.

Boyd, C.

The convie 
and barter a i 
ing, giving, se 
Perty, to wit: 
picture in moi

I complained of 
I First, that t 
I was to be th 
I And second, 
I within the exi 

works of art.
| In support oi 
I °I the Code 

the Chief Justii 
at P- 393, that tl 
and was limited 
goods and chati 
“ disposing of an 
tion as to 
kind of real

F. A. Anglin, for the motion. The evidence does 
shew that the ticket sold by the defendant was for the 
“ disposing of any property ” under sub-sec. (6) of sec. 205 
of the Code. ■■ Property ” means specific property. The 
holder of a winning ticket had no right to any specific pro
perty. The conviction is bad under Regina v. Dodds, per 
Haqarty, G. J., at p. 393. The definition of “property” 
in the Code, sec. 3, suh-sec. (v), is no wider than it was 
under C. S. C. ch. 95, sec. 7, and the winner was not to be 
entitled to any specific picturè, but only to a choice of one or 
more out of many pictures. The society reserved to itself 
the right to decide that the winners must take pictures, 
and only gave cash if deemed advisable in the interest of ,
the society, and the pictures offered were the works of I"6 ,anSuaSe of 

^jts members. In any event, as the society was incorporated, 
the sale of the tickets is specially excepted under sub- 
sec. 6 (c).

John Cartwright, Q.C., Deputy Attorney-General 
tra. " Property ” under the Code incl’ '

us: not
;
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as i
!
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» connectior 
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evasion if the stat 
no particular thir 
to exercise his cho

, con
es “ every kind of

real and personal property ” : sec. 3, subUecs. (u) (i). The IA 
evidence shews the whole thing was a slheme. Paintings L *" ln'lUn 
were purchased for the lottery prizes, and while the tickets llT" 
did not^nnounce that half the value of the prizes could be L "ot °""Jo'ped 
had in money, the ticket agents did, and the common prao- let „ °* ‘h“ sa,e' 
tice was to give money, and the magistrate held the pic-1 r ®SS' , 
tures were a mere pretence for the money scheme. I U‘ay also 9"ot 

Anglin, in reply.
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Montague Smith in Regina v. Harris, 10 Cox G. C. 352, 
B&yd, C. 353, where he said the mischief struck at by the Lottery 

Act was where subscribers were induced to part with their 
money in the hope of obtaining not only their alleged 
shillings worth, but something of much greater value, the 
right to which was to be ascertained by chance.. The 

. judgment of the Court in Regina v. Dodds, does not turn on 
the opinion expressed by the Chief Justice, and the d£jè 
itself is not in point here. r

XXVIII.]
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The other objection rests on the evidence, and hav
ing read it, I cannot say that there is a lack of evidence ■ 
to warrant .the finding that money might 'be had instead 
of pictures by thq winning tickets. The agent so repre
sented on the sale of the ticket, and the agent at head
quarters paid over money on request to various winners. 
This element destroys the privilege in favoili 
semination of works of art, and lets in theVulga 
aesthetic aspect of chance-venture for 
these lottery undertakings.

Even if there was
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uncertainty in the getting of money 
tickets because of it being reserved for the option 

of the society, as was argued, that does not appear to be 
material. This would only intensify the precariousness 
of the whole transaction, and add another chance to the 
excitement of the investor : see Morris v. Blackman, 2 H. 
& C. 912, and The State V. Shorts, 3 Vroom (New Jersey)
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Altogether there appears tcr.be no reason to disturb the 
conviction, and it stands affirmed with costs.

Note—The proceedings in this matter were entitled in the High Court 
of Justice, but no comment was made thereon.
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Shtpley, Q.C., contra. The plaintiff does not bring him-
meaning of sub-sec- 3 of ^e. 40, 54 Viet, 

ch. 5o (0 ), where the children, “whose parents or guardians 
are resent in the (school) section" are to he provided 
^ith school accommodation. Spiers is not his guardian : 
K-Xy/eh. 137, provides for the appointment of guardians 
and is exhaustive. Spiers does not come within it nor 
W|„n Ét. S. 0. ch. 142, sec. 2. The boarding out tinder- 
taking Ikes not appoint Spiers guardian even if the agent 
ot the home had any authority to appoint a guardian. The 
evidence shews the board has provided ample accommoda
tion for two-thirds of the pupils whose parents or guar- 

' dla"s ref'de in the action. 54 Viet. ch. 5(1 (0.) does not 
apply where the child has no right to attend the school • 
Sflm**particularly. sub-sec. 4.

October 12, 1896. Ferguson, J. ,~J
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The defendants are the board of public school trustees 
of union school section number 2, in the township of 
btisted, in the district of Muskoka.

The plaintiff Frederick Hall is of the age of about thir
teen years, and resides in the school section with his next ‘ 
friend in the action, George Spiers, under the provisions of a 
dominent called a “ Boarding out undertaking,” which is

|
(Si{

George Sf 
the plaintiff; 
in the

B

same ■ 
understandin
there are in 
ing opt in th< 
document sim 
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several years, 
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“Undertaking made this' 11th day of September, 
1894, respecting the boy Frederick Hall, aged twelve, re
cently an inmate of-Dr. Barnardo’s Homes, and at present 
under the guardianship of the manager of said homes.

“ I, George Spiers, senr., of the township of Stisted, in 
the county of Muskoka, in consideration of my beimr paid 
the sum of five dollars per month, do hereby engage with 
Alfred B. Gwent agent of the said Dr. Barnardo’s Homes, to 
receive the said Frederick Hall

1

|

member of my ho. } as a use-v
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Judgment. In October, 1895, the inspector was at the school, and in 
one of the trustees (Silas 

Smith) that there were too many pupils for one teacher, 
and that the desks were too close together, intimating, as I 
understand from the evidence, that the school-room 
not in accordance with the departmental regulations, and 
the teacher says that there was no remedy for this but the 
removal of some of the desks. After this a change 
made by removing ten of the desks, each of which had 
been calculated to accommodate two pupils, so that the desk 
accommodation was thereafter sufficient for only thirty- 
two pupils. There was a slight insinuation that this 
change was made with the view of excluding from the 
school boys from the Barnardo Home, but I do not

parem 
ascerti 

I for thi 
exclu d 
whose 
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# home. S,

Ferguson, j. the presence of the teacher told

was

was

1
see any

sufficient reason for thinking that it was not done on ac
count of the intimation given by the inspector, and in 
view of the regulations then existing which did not exist 
at the time of the construction and equipment of the 
school-house.

The inside measurements of this school-house were gi 
in the evidence, and according to these and the require
ments of the regulations as to air-space, and desk room, 
there is room only for the accommodation of thirty-two 
pupils—perhaps a trifle less than is required for thirty-two 
—the regulations requiring that there should be at least 
twelve square feet desk room for each pupil, and that for 
each pupil there should be at least 250 cubic feet of air
space.

In the year 1895 there were forty-six children between 
the ages of five and sixteen years whose parents or guar
dians were resident in the school section, and in addition 
to these there were in the section the fifteen boys from 
Dr. Barhardo’s Home under boarding out undertakings 
such as the one above setforth.

According to the Act 54 Viet. ch. 55, sec. 40, sub-sec. 3 
(0.),it is the duty of school trustees (amongst other things) to 
provide adequate accommodation for two-thirds of the 
children between the ages of five and sixteen years whose

ven
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parents or guardians are residents of the school section, as J-dgment. 
ascertained by the census .taken by the municipal council Fe------ ,
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excludes from the enumeration Children of parents on 
whose behalf a separate school is established. This proviso 
ms, however, no place in the present contention, there 

being no separate school
According to such census for 1895 the number of chil- 

dren between the ages was, as above stated, forty-six and 
the hfteen boys from Dr. Barnardo’s Home. 7 

Some of the officers in making their returns indicated 
upon the roils that these boys from Dr. Barnardo’s Home
luin f1,dl'en, Wb°se Parents °r guardians were resident 
within the school section. This is, however

( not material, for these officers had,
power to determine this question or matter 

The teacher being called, says that the average attend
ance m the school in the month of January, 1896 was 
wen y-seven pupds and.thatjthe largest attendance in that 

month was somewhere in the thirties. The average 
m February 1896 was twenty-six, and the largest attend-
thhtv th y a in MrCh *he la,'8est attendance was 
thu ty-three and the average thirty. In April 1896 the
argest attendance was thirty-five, and the average thirty- 

one. The teacher was sick in May. In June 1896 th
argest attendance was forty-one, and the average thirty-
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George Spiers says that he and all the others in the 
school section who had boys from Dr. Barnardo’s Home
rnuarvemi8906thThSChOQl °“ ^ ^ ^ of scho°' in
January, 1896. This appears to have been in pursuance 

in accordance with instructions from Mr. Owen the 
m y°ronto of Dr' Barnardo’s Home ; and Spiers’eays 

hat it is Owen on behalf of the home who is maintaining 
his action, and «Lt he (Spters) is indemnified by thf 
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Judgment, boys he has from the Barnardo Home more than once to 
Ferguson, J. the school, but they were not received as pupils.

At the trial, counsel for the defence stated and admitted 
that the trustees, the defendants, did and do refuse to per
mit the plaintiff and other boys in his position to attend 
the school as pupils.

The plaintiff asks a mandatory order requiring the de
fendants 4° allow him to attend the proper school in the 
said school section, and to receive instruction thereat, and 
an injunction restraining the defendants from preventing 
him from attending the same (one of these prayers for 
relief would seem to be involved in the other).

2. An order requiring the defendants, if necessary, to 
make such provision as will afford proper accommodation 
to enable the plaintiff to attend school in the said school 
section. He also asks general relief.

On the part of the plaintiff it is contended that Spiers 
is the plaintiffs guardian, and this the defendants deny.

Spiers is not a parent of the plaintiff, nor is it made 
known whether the plaintiff’s parents are living or dead. 
Spiers has not, so far as shewn, been appointed the plain
tiff’s guardian according to any of the provisions of ch. 
137, sec. 10 et seq., R. S. 0., 
tained in eh. 142, R. S. 0.

.lhe definition (in law) given of the word guardian is : 
A person appointed to have ,the custody of the person 
and property of an infant, or of a person incapable of 
directing his own affairs.—Worcester, Nuttall, Webster.

In Whartons Law Lexicon, 9th ed., the author
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according to anything Connor

says,
under Guardianship,’ that in modern times guardians 
may be said to be of six kinds—testamentary, maternal, 

tomary, tid litem, by appointment of Chancery, and 
guardians in tort or E>y intrusion. I cannot see that Spiers 

/ *8» as *° the plaintiff, any one of these kinds of guardian.
/ I have also searched for definitions of, and kinds of

guardians under the older law without being able to 
that Spiers is guardian of the plaintiff, even if such older 
law were applicable at the present time.
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Even if it were assumed that the Barnard^H ‘ ^ Per8™n-J- 
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antagonistic to the powers and duties of P 009
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Judgment.___ provide accommodation for forty-one pupils, but this, as
Ferguson, J. already said, I do not think they were obliged or required 

to do.
When the Legislature enacted that the trustees should 

provide accommodation for two-thirds of the children be
tween the ages of five and sixteen years whose parents 
or guardians were resident in the school section, it 
to me that this must have been done upon an estimate 
or conjecture that in all probability not more than two- 
thirds of these would be in attendance at any one time, 
and if so, this indicates what children are the children 
intended to be accommodated ; those who would have the 
right, or, in case the accommodation proved insufficient, the 
first right, to embrace the benefit of the accommodation. 
Then, looking at the actual attendance in the school in 

-January, February, March, April, and June, 1896, it is 
» difficult to

seems

:

say that thpre was more or greater accommo
dation than was required for these children, or that the 
defendants acted unlawfully or improperly in the exercise 
of the powers, functions and dqties of their office (as de
fined by the Legislature) in refusing to permit the plaintiff 
(he being a boy whose parents or guardians did not reside 
in the school section) to attend the school, and this, espe
cially in view of the other fourteen boys from the home, 
similarly circumstanced, pressing at the same time for the 
exercise or enjoyment of the same alleged or claimed 
right.

It may, I think, be fairly said that the- defendants had 
not, in fact, accommodation for him, the plaintiff, and 
already said, I am of the opinion that, as a matter of law, 
the defendants were not bound to provide accommodation 
for him.

h

1

[!

:

as
■
ti

The plaintiff’s counsel referred to 54 Viet. ch. 56, sec. 2 
(0.), providing that all children between the ages of eight 
and fourteen years shall attend school, etc. This is what 
is called “ The Truancy Act," and it provides that there 
shall be no penalties in cases in which there is not accom
modation.

p
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Re Jenison.
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Statement. This was Thean nPPeal by the Kakabeka Fails Land and 
Electne Company (Lim.ted) from an order of the Judge of 
the District Court of Thunder Bay, under the Act 
ms Water Privileges, R[ S. 0. eh. 119, authorizing 
ltd ward Spencer Jenison to exercise the 
tioned in the Act, and to

apf
1. That 

the owner; 
river, whie 
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2. That ; 
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powers men-
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points in the township of Oliver and Paipoonge, in the 
manner mentioned in the judgment of the Divisional Court 
to the alleged detriment of the appellants and others 
lands lay lower down upon the river , whose

Section 1 of the Act is as follows: 
Any person desiring to 

lege, of which, 
owner or

or improve any water privi- 
part of which, he is at such time the 

legal occupant, for any mechanical, manufactur
ing, nulling, or hydraulic purposes, by erecting a dam and 
creating a pond of water, increasing the head of water in 
any existing pond, or extending the area thereof, diverting 
the waters of any stream, pond, or lake into any other 
channel or channels, constructing any raceway, or other 
erection or work which he may require in connection 
with the improvement and use of the said privilege, or 
y a tering, renewing, extending, improving, repairing, or

use
or a
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the detriment of others who had already acquired 
water privilège at the place in question and expended a 
large amount in connection with the acquisition and im
provement of the same.

6. That the damages awarded to the appellants 
inadequate.
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The appeal was argued before a Divisional Court com
posed of Armour, C. J.,and Street, J., on the 22nd Octo- 
her, 1896.

W. Cassels, Q. C., and T. A. Gorham, for the appellants 
referred to Regina v. Meyers, 3 C. P. 305 ; Gage v. Bates, 
7 C. P. 116 ; McLaren v. Caldwell, 6 A. R. 456, 9 App, 
Cas. 392 ; Lyon v. Fishmongers’ Co., 1 App. Cas. 662 ; North 
Shore IL W. Co. v. Pion, 14 App. Cas. 612 ; Giles v. 
Campbell, 19 Gr. 226 ; Cockburn v. Eager, 24 Gr. 409 ; 
McArthur v. Gillies, 29 Gr. 223 ; In re Burnham, 22 A. 
R. 40.

1

Aylesworth, Q. C., for Jenison, cited Giles v. Campbell, 
19'Gr. 226; Cockburn v. Eager, 24 Gr. 409 ; Kirchoffer 
v. Stanbury, 25 Gr. 413 ; 59 Viet. ch. 51, sec. 19 (O.).

J. It. Cartwright, Q. C., for the Attorney-General for 
Ontario, referred to the Mining Act, R. S. 0. ch. 31, sec 9, 
sub-secs. 2 and 4 ; Elliot v. North-Eastern it. W Co 10 
H. L. C. 333.

1

November 14, 1896. The judgment of the Court 
delivered by

Armour, C. J.

was

The respondent, Jenison, is the owner of twelve and one- 
half acres of lot 19 in the 2nd concession of Oliver, abutting 
on the chain reserved by the Crown for a common and 
public highway along the Kaministiquia river, and has 
been granted a license to use the interest of the Crown in 
such chain reserve, which interest of the Crown is the 
ownership of the soil and freehold of the said chain reserve, 
subject to the right of the public to a way over it

1; '

I"

% 4 ,L

«



[vol.

squired a 
spended a 
î and im-

XXVIII.]

oit Tnership rd SUCh lieenae «"^tated-in my Judgment.
opinion, the respondent a riparian proprietorto that a ------
par of the river Kaministiqnia fiowmg pasTthe said ^ ^ 
twelve and one-half acres and the said chain reserve.

Adjoining the chain reserve lying between the twelve 
and one-half acres and the river, there is a 
lege, consisting of the fall in the river when 
state as it passes along the said chain reserve, and being 
the difference of level between the surface where the river 
hrst touches such chain reserve and the surface where it 
leaves it. And the respondent, being, as I have held him 
to be, a riparian proprietor in respect of such ownership 
and license, is the owner of such water privilege, and is 
a person owmng a water privilege within the meaning of 
the Act R. S. 0. eh. 119, and is entitled to the benefit of 
that Act in respect of such water privilege.

But the difficulty in the respondent's way is that he is 
not desiring to use or improve such water privilege, for he 
intends putting his dam at the upper end of it, and above 
the intended dam he does not app 
occupant of any waiter privilege.

The respondent does not, therefore, bring himself within 
the Act, and thp ordér must be set aside, but it will be 
without costs.

E. B. B.

RE JENISON. 1139
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Seduction—Right qf Action• -Service.—Pregnancy. /I

A-sfMrAon "or
146, followed. ’ ® L v. Srotoie, 7 V. C. R.I F

Statement. Action for seduction.

dien, the defendant, who is an uncle of the plaintiff’s 
, children, came to the plaintiff’ and offered to accept and 

piovide for his daughter Mabel Irene Harrison, and to 
take her to his, the defendant's, home and provide for and 
piotect her, for her services, whereby the plaintiff, by rea
son of the representations and promises made bythedefen- 
dnnt did m or about the year 1*93, allow his said daugh- 
ter Mabel Irene Harrison to go and live with the defendant 
and the defendant accepted the said Mabel Irene Harrison 
on the terms and conditions hereinbefore set forth.

3. The defendant, during the absence of his wife from his 
home debauched, seduced, and carnally knew the plaintiff’s 
daughter Mabel Irene Harrison, and while she was still an 
infant, whereby the plaintiff lost the services of his said 
daughter, and was otherwise greatly injured and damnified.
and hisPco7s ™S $3,00° ** the dama8«s sustained, 

Statement of defence
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„ 2- The defendant denies the
allegations contained in the statement of claim and puts * 
the plaintiff to the proof thereof.

I

The action 
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tried before Rose, J„ and a jury, at 
on the 4th November, 1896.

was
iü^o
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B1- fd- PP- 151, 155 ; R.’ S. 0. ch. 58. ° ’ P°li0Ck °n Torts- 

son, 2 C aTpsos• fl! ?lamtl5 cited v. Thoni-
Westucottv.Poveiïtl^T^ 13
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Judgment. as ln some slight degree might have created a disability to 

Rose, .1. serve, for it would appear that under the statute w hatever 
would render the girl less able to perform service would 
be evidence of damage, whether she was residing at home 
or with another. In other words, whatever facts would 
entitle the parent to recover if the daughter were dwelling 
at home at the time of the seduction would entitle him to 
recover althougI?|fche daughter 
with the defendant or with another.

But does seduction in the statute mean simply carnal 

intercourse, notiTollowed by the birth of a child or pre<r- 
nancy ? ' v °

In Kimb

1
S-

I -

at such* time residingwasI 1

1

vSSmith, 5 U..C. R. 32, Robinson, G. J., spoke 
siucing plaintiff’s daughter whereby she became 

pregnant ’ as the “ gist of the action,” and the Court 
granted a new trial because, while the jury found for the 
plaintiff £50 damages, they said they did so on the ground 
that they were unable to agree as to who was the father of 
the child. And Jones, J„ said : “ It is certain that preg
nancy does not always follow seduction, but I see no case 

have I heard of any other than the present, where an 
action for seduction

of “ the st

!

I.

nor

was attempted to be supported when 
pi egnancy was not proved to be the consequence.”
11n L[Espemnce v. Lucliene, 7 U. C. R. 146, Robinson, 

G. J., said : “ Few things, perhaps, could be less desirable” 
than that parties should be encouraged to suppose that an 
action for seduction could be maintained upon the mere 
proof of criminal intercourse, not followed by the birth of 
a child, nor even by pregnancy.”

Draper, t,, points 
maintainable on

i

lie

-
that the action in England 

two grounds, namely, the relation of mas
ter and servant ; and secondly, the loss of service owing to 
the defendant’s wrongful act; and that it made no differ
ence m the action of trespass whether the trespass be for 
assault and battery, or for assault and criminal in tercourse- 
adding the per quod servitium amisit is the gist of the 
action ; and case for seduction rests in England on precisely 
the same relation of master and servant, and the

,out was

:

i
as

consequen-
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In Westacott v. Powell, 2 E. & A. 525 Richards r r 
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Judgment Spragge, V.-G, (p. 531 ) was of the opinion that “ the act 

Bose, J. of seduction is intended to be made the cause of action ■ " 
that (p 532) “the cause of action was complete without 
the birth of the child, and without proof of sickness, or of 
a condUmn entaiiing loss »f service ; ” and (p. 533) “ that 
the birth of the child, being the natural result of that for 
which damages have already been recovered, can furnish 
no new cause of action.”

Hagarty, J„ (p. 533) said : " A father, I consider,
acquires no right of action against a defendant merely for 
an illicit connexion with the daughter, not causing illness," 
etc citing the observation of the late Sir J. B. Robinson in 
LEsperame v. Ouchme, above quoted. The learned Jud-V 
(Hagarty) was of the opinion that an action was “maintain
able before the birth of a child, if proof be given oU 
nancy, proved to have caused illness or weakness in 
sensible degree affecting tile ability of.tlie 
for or serve the

refer1 ‘“ev1
defen
y.Sh

He
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thoug 
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In j 
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defend 
and th 
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19-

H , *:
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JS

P''eg-
any

servanjt to work 
master, (i e„ in nearly every case the 

parent). If any injury or sickness followed the act of 
intercourse creating the same disability, the cause of action 
would be equally complete." He adds : « I cannot accede 
to the proposition stated thus, that connexion, followed by 
pregnancy, gives a cause of action. Add to it the qualifi
cation suggested, as to disability, and I think it is law.”

A. Wilson, J., was of the opinion that the statute gave 
a right of action for carnal knowledge alone without proof 
ot service or loss of service.

Mowat, V.-O., was of the opinioh that an action lay 
before the birth of a child, hut that some evidence of dam- 
age however slight, being sustained by the father, 
still necessary.

The decision

-

ill

::

was
:

that the action lay before the birth of 
a child and per Curiam (Spragge, V.-G, and A. Wilson, J„ 
dissenting), that the statute does not dispense with proof 
of pecuniary loss or damage. The fact was that pregnancy
waa Proved' 80 ‘he question raised here did not squarely 
arise. ’ J

was

.

In Smart v. Hay, 12 b. P. 528, at p. 530, Draper, G J.,
'

/

!

4
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J?T rr fntheIjudgment °f Richards- °j- ™ *«**»«
Rose, J'. v. Powell, 2 E. & A. at p. 528, that what 

meant was “

xx

. Legislature
^ . *imVly fc0 make fche service, to whomsoever

endered in law be considered service, to the parent, and
is in rgÏd"W m thiS C°Untry in a“ CaSe3>st '^ere it

Where, as in this case, the connexion 
the daughter resided at service with 
there was

our

1

sit

took place while 
the defendant, and

f n, ,n°, evidence of any possible loss of service to the 
lather, and there was neither birth of a child nor pree- 

nancy, it seems to me, having regard to the cases of Kim- 
all v. Smith and L’Espérance v. Duchene, which have not 

as tar as 1 havq seen, been in any way overruled, that there 
s no right of action either at common law or under the 

statute. Not atçommon law, because, apart from any other 
reason, no loss of service was proved; nor under the statute 
because there was no pregnancy.
shnVT °Vhe„finding of the ju''y and the fact that 
shortly alter the alleged connexion, and while in the ser
vice of the defendant, he being her uncle, the daughter 
became with child by the defendant's son, I think I may, 
while feeling bound to grant the motion for 
without costs. I
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rcM“ merchant,116,^,!1 1895' one Patrick O’JDea, a
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«tuated, nor had any count mart P''°Perty assi^d was 
ment been registered in the 1 - V°Py of such assign.
Court of the county in which o“n ® ofthe CounTy 

the execution of the assignment reS'.ded at the «me of 
12*. whereby the defen,W T ’ ro<lulred by R. S. O. ch. 
(under sec. 13) to a penalty Jf $25 Td" ^P,6intiff 
every day which passed after th $2 day for en=h ?nd 
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an assignment under R. S. 0. ch. 124, nor was it intended 
to be such an assignment, but, on the contrary, was 
intended by O’Dea to be an assignment of certain of 
his property for the purpose of procuring a composition 
from his creditors at the rate of seventy-five cents on the 
dollar of his liabilities, and, after the payment of such 
composition, the balance of the assets was to be handed 
over to him, and it was by the deed of assignment declared, 
or intended to be declared, that the same was npt a trans
fer under the Act.

XXV'THE ONTARIO REPORTS.
- Statement. comp 

sitioi 
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IS The action wps tried before Boyd, C., without a jury, at 
Goderich, on the 16th November, 1896. The facts shewn 
in evidence are sufficiently stated in the judgment.

Garrow, Q. C., and Dancey, for the plaintiff.
Watson, Q. C., for the defendant.

1
il
I November 21, 1896. Boyd, C.B.6 There are various methods by which arrangements can 

be made between a debtor and his creditors* for the satis
faction of their claims. As put by Wethertield, “ Compo
sition Deeds,” p. 33 : “ A deed of assignment is the simplest 
that can be made, being nothing more than an absolute 
conveyance of tile debtor’s estate and effects for the equal 
benefit of his creditors.” That is evidently the form of 
instrument which is contemplated by the provisions of the 
R. S. O. ch. 124. The mere execution of an assignment 
and the transfer of the assets does not release the debtor, 
in the absence of a release clause assented to by the credi
tors: Watson v. Johnstone, 6 Bell Sc. App. 245: and the 
Ontario statute does not provide for the insertion of such 
a clause, for that would be a provision peculiar to juris
diction in bankruptcy, which is not intended by this legis
lation : see the usual form of assignment in Mr. Cassels’s 
useful manual, p. 33. /

v As contrasted with an Msignment, there is the deed of I
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Between ay of April,1895. * ■

Patrick O’Dra, of Goderich,
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w. R. Johnston, of Tôronto,
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Judgment, if same is accepted, the stock is to be run off by the first 
Boyd, C. party for the second party as speedily as possible, and all 

what pays seventy-five cents on the dollar is to belong 
to the first party, he running off the stock ; the first party 
is to get $10 per week and to make weekly returns of all 
sales.

If the second party concludes that it would be better to 
sell out the stock at once, he may determine to do so, in 
which ÿ'Cnt it is to be sold as the second party may direct, 
the first party submitting the same entirely to the good 
judgitint of the second party; the proceeds when sold to be 
applied on the seventy-five cents on the dollar among the 
creditors pro ratal '

The object to be gained is to realize seventy-five cents 
on the dollar and thus enable the first party to get a dis
charge.

This transfer of assets is under R. S. 0. 1887 ch. 12* 
and amendments.
In presence of

[VOL. XXVIII.]

ment, 
supplied 
who say 
of it hat 
when ji 
words, t 
times ha 
the act o:

It is pi 
■seven ty-f 
realize tio; 
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of the est 

The pei 
case the a 
under the 
he so class 
effect of til 
with costs

over

i P. O’Dea.
J. Parues.

The plain meaning of these provisions is that the assignee 
shall take the assets in order to pay the creditors seventy- 
five cents on the dollar of their claims ; that this shall be 
accepted as payment in full, the assignor discharged from 
further liability, and that the surplus (after paying the 
seventy-five cents) shall go back to the assignor. If the 
creditors are willing to accept this composition, the whole 
transaction goes to completion on that footing ; if theÿ. 
decline, or any one declines, the whole thing is inoperative, 
and may be attacked as a fraud upon creditors : Cooper v. 
Thornton, 1 E. & B. 544. The proper method of ascertain
ing whether the instrument is under R. S. 0. eh. 124 is to 
regard it as a whole : Smith v. Cooke, [1891] A. C. at p. 301 ; 
and so regarded, the last clause relied on by the plaintiff 
appeals to be nugatory, if not insensible. The announce
ment that this transfer of assets is under R. S. 0. 1887 
ch'. 124 and amendments will not make it to be so, if in 
legal effect it does not fall within the scope of that enact-
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[DIVISIONAL COURT.] 

Hargrave v. Elliot et al.

I

Bankrupt

This was anStatement. , „ . actlon brought by John H. Hargrave
against R. W. Elliot and Henry Barber, assignee of the 
estate of George E, Gibbard, to set aside a sale of the assets 
of the estate by the defendant Barber to the defendant 
Elliot.;; /

The statement of claim alleged : 
(2) That the plaintiff 

Gibbard, who,
creditor of George E.. 

or about the 9th March, 1896, being 
insolvent made an assignment of all his estate and effects 
to the defendant Barber, for the benefit of his creditors
pursuant to R. S. 0. ch. 124.

(o) That at the time of the assignment, the sheriff was in 
possession of a certain stock of goods under the plaintiff’s 
execution upon his judgment against Gibbard, and that 
the defendant Elliot, at the time of the seizure 
sheriff, held a chattel

was a
on

wai
:

;

■ i: t

by the
mortgage thereon which had ceased 

to be valid as against the plaintiff and other.creditors of 
Gibbard by reason pf its non-compliance with the Bills of 
hale Act and the failure of the defendant Elliot to 
the same.

(6) That at the timé of 
Elliot was 
$2,373.83.

(7) That on the 20th March, 1896, a meeting of the 
—S °f Glbbard’ convened by the defendant Barber,

(8) That the defendant Elliot

Si
I renew

the assignment, the defendant 
a creditor of Gibbard to the amount of

was represented at the a

!i :
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™TdYb00kkeeper in his -p'»y- <■—«t

ment, and that Elliot and one Scales, a creditor were 
appointed inspectors of the estate

(9) That by virtue of his position as an inspector and 
by h,s vote as representing the largest creditor Edward 
cting for and in the interest of the defendant Elliot 

procured the defendant Barber, at the meeting to sell’ 
the estate of Gibbard, consisting of the stock °of „0ods 
referred to, valued at 82,159.02, to the defendant Elliot a 
twenty-five cents on the dollar.

s:
-Right qf

to trans- 
or of the 
aignee to 
-uanlent.

, /.10) "«Withstanding the protest of the represen- 
tative °f the plaintiff'at the meeting that the stock should
pier ,°at b6ing advertised' or without a
proper effo, t being made to obtain a fair price therefor th 
sale t„ the defendant Elliot was completed and a bill of 
ale thereof executed to him by the defendant Barber the 

total amount received therefor being $539.
Ell,That th!1St0ck so Purcbased by the defendant 
Elliot was, on the 2Sth April, 1896, resold by him to 
■lbbard for 82,207, and was worth that sum 
(12) That the sale was at a price much below its val

bctaT rif hr been readi,y obtained for it at a pub-
eo ed bv'th d ? Z reSale Werc Parts of « scheme con
cocted by the defendants and Gibbard at the time of the
assignment, and in pursuance of which the assignment 
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of ilibbard, or, in the alternative, that 
an account be taken of the profit made by the defendant 
Elliot out of the purchase by him, and that he be ordered 
to pay such profit over to the defendant Barber, and that 
the defendant Barber be ordered to distribute the same 
ratably among the creditors of Gibbard, including the 
plaintiff. b

XXVI
Statement, and other creditors

benei 
to th 
befor 
the J 
benef 
witlii 
deriv< 
shallThe defendant Elliot by his statement of defence 

demedjfhe allegations of the statement of claim, and alleged 
that if any cause of action existed, it was vested in the 
assignee by virtue of sec., 7 of R. S. 0. ch. 124, and that 
the plaintiff had no locus atandi to prosecute this action 
without permission as provided for by sub-sec. 2 of seç. 7, 
and that such permission had not been granted.

Tin
Toror
taken

Arj

plain!
Kit
DelThe defendant Barber denied 

alleged that the sale
all charges of fraud, 

, . . made in good faith and for the
best price obtainable, and also set up the same defence as 
the defendant Elliot.

F.,
was

,Fai

taken

Section 7 of the Act respecting Assignments and Pre
ferences by insolvent persons is as follows :

‘ SaVe 69 Provided in the "ext succeeding sub-section
the assignee shall have an exclusive right of suing for the 
rescission of agreements, deeds and instruments or other 
transactions made or entered into in fraud of creditors or 
made or entered into in violation of this Act.

(2) If at any time any creditor desires to cause any 

proceeding to be taken which, in his opinion, would befor V 
the benefit of the estate, and the trustee, under the auth- 
onty of the creditors or inspectors, refuses} or neglects to 
take such proceeding, after being duly required so to do, 
tiie creditor shall have the right to obtain an order of the 
Judge authorizing him to take the proceedings in the 
name of the trustee, but at His own expense and risk, 
upon such terms and conditions as to indemnity to, the 
assignee, as the Judge may prescribe, and thereupon any

The
appeal
Me

18911 Kit
that t\
Act.
tion o
statute 
Reid v 
v. Wat 
573, 21

Delà
F j 

referre
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benefit derived from the proceedings shall belongexclusively 
to the creditor instituting the same for his benefit, but if, 
before such order is granted, the assignee shall signify to 
the Judge, his readiness to institut^ the proceedings for the 
benefit of the creditors, the order'shall prescribe the time 
withiA which he shall do so, and in that case the advantage 
derived from the proceeding, if instituted within such time, 
shall appertain to the estate.
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hat

Statement.
ant
red ahat
me
the m

-ice
fed The action came on for trial before Falconbuidgi^ J., at 

Toronto, on the 27th October, 1896. No evidence 
taken.

.
■he

waslat ' v
Argument was heard as to the 

plaintiff.
Kilmer, for the plaintiff.
Kelamere, Q.C., and ReeSor, for the defendant Elliot.
K. J, Travers and J. A, Mille, for the defendant Barber.

Falcjünbridqe, J.( was of opinion that the objection ' 
taken was entitled to prevail, and dismissed the action. *

The plaintiff appealed from this judgment, and his 
appeal was argued before a Divisional Court composed of 
Meredith, C.J., aqd Rose, J., on the 16th November,

on locus standi of the
7, I!/

1*id.
he

MSas

e-

>n
1891le

Kitmer and W. H. Irving, for the plaintiff. We submit 
that this case does not fall within sec. 7 of the Assignments 
Act. This is a transaction arising out of the administra
tion of the trust, and we are not dependent upon the 
statute. The exact point

Br.
)r

>r decided by this Court in 
IUid v. Sharpe (not reported). We refer also to Morrison 
v. Watts, 19 A. R. 622 ; Segsworth v. Anderstm, 23 O R 
573, 21 A. R. 242.

Delwmere, Q.C., for the defendant Elliot. . ..
K J. Travers and Keyes, for the defendant Barber, 

referred to Campbell v. Hally, 22 A. R. 223.
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- Judgment. Mbredith, C. J. (at the close of the argument) 

Meredith, and
ChiC.J. The case seems very clear. The trial Judge held that 

,the Bctio7 should be brought by the assignee or by some 
creditor, in the name of the assignee, under sub-sec. 2 of 

. 7. With great respect, we are of opinion that sec. 7 
does not affect the case. Any one who looks at the 
history of the enactment will perceive the object which 
the Legislature had in view in passing it. It was to remedy 
the inconvenience which arose from numerous actions 
being brought by creditor's to avoid transactions 
into by the insolvent debtor. The section uses the words 
“ mad(’.or enty:eti into in fraud of creditors." That means, 
made oréntçrêd into by the debtor in fraud of creditors.’ 
It is unnecessary to express any opinion as to the extent 
to which sub-sec. 2 applies. The plaintiff’s pleading 
speaks of the transaction in question being in fraud of the 
plaintiff and other creditors of Gibbard. The language is 
inartificial; it should have been in fraud of the plaintiff 
and other persons for whom the defendant Barber was 
trustee. The action is, in effect, by a cestui que trust 
against his trustee to cancel an improvident sale of the 
trust estate. We think the plaintiff should be allowed to 

. go "into his case, whatever the result may be.
aPPcal should be allowed with costs, the judgment 

set aside with costs, and a new trial ordered.
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I am of the same opinion as I was in 1892, when I 
delivered the judgment of the Court in Reid, v. Sharpe*

In HeM V. Sharpe the judgment of the Common Pleas Division was 
delivered on the 27th February, 1892, by Rose, J. The following portion, 
•re pertinent to the question above discussed.

Rom, J.—This
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and I refer to what I said there. I agree to the learned Judgment. 
Chief Justice’s disposition of this appeal.
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[DIVISIONAL COURT.]

? Payne v. Caughell et al.

Way-Public Road—Municipal Corporation—Powergo Lease to Private

1
1

1?..

"ppEUïEssi
municipality, who, on the 10th February, 1857, leased it to the defen- 
liantB predecessor or assignor for the term of 100 years —

H'M, that the county corporation had the power to sell or lease the read

the road, but had not the power to lease or sell the road, or any part of 
it, to a private person ; and therefore the defendants had no title to 
tolîslupon1td W6re not JU8tlfied in obstructing it by bars and exacting !i

!

IThis was an action brought by James Payne, on behalf 
of himself and all other subjects of Her Majesty who used 
or were entitled to use a road called the London and Port' 
Stanley road,-to have it declared that the defendants had 
no right or authority to exact tolls on the road, or to

creditors, the plaintiffs to rank upon the estate for the amount of the 
judgment and executions therein referred to.

It appears that the plaintiffs Reid ft Co. obtained judgment against 
one W. J. Trimmer, and issued execution thereon ; that subsequently 
they obtained an attaching order dated the 7th December, 1888, attaching 

(All debts due or accruing due from Dqniel McMinn. On the 27th 
December, 1888, one Hogaboom, manager for the plaintiffs, was appointed 
receiver in the interests of the plaintiffs, and to recover the amount of 
the plaintiffs' cLim j and subsequently an order was made directing 
MoMinn to pay to Hogaboom the moneys which had been attached under 
the attaching order referred to ; and that order not having been obeyed,

• Hogaboom, on the 23rd May, placed executions in the hands of the
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Statement. obstruct it by placing toll-bars on it; for an order directing 

the defendants to remove these obstructions ; for an injunc
tion restraining the defendants from hereafter demanding 
or exacting tolls for the use of the road ; for damages ; and 
for a return of tolls paid by the plaintiff on the 12th 
October, 1895. The defendants’ alleged right to the road 
and to exact tolls from those using it was based upon a 
lease from the corporation of the county of Elgin to one 

« Hepburn, whose assigns the defendants claimed to be] of 
the road and all the appurtenances, etc', for 199 years. 
The facts ere fully stated in the judgment of Ferguson, J.

The action came on for trial at St. Thomas at the Spring 
Sittings, 1896, before Meredith, C.J.„who, after hearing 
the evidence, was of opinion that the case was not ripe
?r J“drenABJntil the corPorilt'on of tile county of Elgin 

should be added as parties defendant, and marie an order
or direction that the plaintiff should add the corporation.

!.her” l‘hVr* of Si1,coe *» >evy from the landed McMinn «287.59.
, On the 25th February, 1889, after the attaching ordoAbut prior to the 

robMquent proceedings, McMInn a,.ig„«d to the defendL Sharpe, under 
the statute for the benefit of creditor.. After McMlnnllad been served 
with the attaching order, he conveyed to the defendant Sharpe, who con- 
veyed to the defendant Ellen McMinn, wife of the defendant Daniel 
McMinn, the lands and premise, in que.tion, and thereafter, by proceed- 
Ihgs in this action, a decrte was made setting aside thee conveyance, 

/and declaring them fraudulent and void a. again.t creditor.. Sharpe was 
-, a party, and, », found by the learned Chief Juetice, he was the suggestor 

v “nd *d"“r °? the impeached traneaction. The defendant Sharpe acted 
under theShssignment, but concealed from/hc knowledge of the creditor, 
the fact of the impeached conveyances, and denied the plaintiff.’ right to 
rank upon the estate. After the judgment herein, which ie now attacked, 
the lands were .old and the money, paid into Court.

Ï see nothing to quarrel with in the finding of the learned Chief Juetice 
that this suit i. properly constituted. I think that upon the orders, « 
they slirnd, the plaintiff, were entitled to have the relief they .ought, 
end that the judgment .etttng Mide the fraudulent conveyance, ought to-

* d° not ‘.hm.k ”e nee,d •" «"hi k> consider all the entecedent 
stops, but, upon the history of the case, which I have not very fully set 
out, I do not see how Sharpe or McMinn can complain of the execution
7dnn 7îîlTice'SMoMin" •ab‘e‘l"«"“y to the assignment.
1 d think that McMinn, by assigning to Sharpe, could defeat the
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PAYNRV. CAUOHBLL. 159 :
î?e.Vher the Plaintiff nor the defendants, however desired 

hat the corporation should be added as parties, 2nd tW 
therefore consented and agreed to have thé action reheard 
before a Divisional Court, upon the evidence already taken 

t 88 uPon a motlon for judgment upon a special case.

Statement.

I 1iThe case was accordingly argued before a Divisional 
Court composed of Boyd, C„ and Ferguson and Robert
son, JJ., on the 8th and 9th April, 1896.

James A. McLean, for the plaintiff. This road was 
opened by thé Quarter Sessions for Middlesex in 1822 as 
a road to be used in lieu of the town line between Yar
mouth and Southwold. It was laid out under 50 Geo III 
ch. 1, sec. 3, and under sec. *5 pf that Act the freehold 
became vested m the Crown. Ip 1842 it was assumed by 
the Government of Canada as a military road, under 4 & 5 

*, lcte ch* 38e ^Under order-in-council dated 13th May,

right Of ‘he plaintiffs to gontinue their proceedings under ttoTattodùng 
order; and the judgment thus obtained is evidence of the righto of thf 
parties which the Court was justified in acting upon in making a decLe 

^ setting aside the fraudulent conveyances.
The plaintiffs for I do not distinguish between Reid A Co and the 

receiver Hogaboom, for the purpose of considering the rights of Reid * 
to.-having wh t , thi„k w„„ „ Vll.d jadgmJ against McMinn^’and

__rif- "* ™ a,rlb,,1"

=5:335.
therefore T ‘he W,t°rJ' °' tle P™*»*-*- i» tbifL. î '
therefore find that here was a valid decree setting aside the fraudulent
conveyances, and that that property was by the action of the plaintiffs 
rtrrenh ih Cralit?re °f McMinn’ -‘"•""«whom the plainÎîffc 

, therefore, of Sharpe eufagainst the decreTthns far'faihu *°"
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Argument. 1861, it was. conveyed by the Government of Canada tp 
the county of Middlesex. The order-in-council is published 
in the Canadian Gazette, 1861, as No. 10988. The county • 
of Elgin became separated from the county of Middlesex 
on the 1st January, 1853. On the 16th February, 1857, 
the county of Elgin leased the road to Robert Hepburn for 
199 yearsi On the 25th January, 1866, the ' county of 
Elgin passed by-law No. 138, casting upon the local muni
cipalities the' burden of maintaining all town line roads. 
By 9 Viet. eh. 87 power is given to the Goveinor-in-Coun- 
eil to assume any public highway as a provincial work. 

V, Section 12 enacts that the Governor-in-Council shall have 
^ewer, by proclamation, to impose and authorize collection

:
xxv:

■1 Gaze

I Vict
I to " 1 

B cesso 
I Muni 
I gave 
I or sel 
I positi 
I is res I vol. 1:

I tolls! 

I road i: 
I Counc 
I assum' 
I roads 
I indivic 
I intenti 
I countr 

Laic 
I order-i 

Govern 
grantee 
for the
ascertai 
municip 
Vict. ch 
the Croi 
lie work 
The 'pov 
ch. 37, 
and this 
ch. 24, si 
the sevei 
the lessee 
12 of 12 
local corp 
the Road 
•' 21-

of tolls and dues, and, from time to time, to «Iter the same, 
provided they should not exceed the amount specified in 
schedule B, to the Act. No proclamation appears to have 
been issued authorizing the collection of tolls on this road. 
Section 18 gives the Governor-in-Council power to enact, 
from time to time, regulations for the management, etc., of 
any public works and for the collection of tolls thereon, 
and enacts that such regulations shall be .published in the 

* Gazette. The collection of tolls is justified by the defen
dants under by-law No. 37 of the county of Elgin, passed 
on the 27th February, 1856,'but neither this by-la 
the schedule of tolls therein authorized was published in 

S the Gazette. The plaintiff contends : (1) That the county 
of Elgin never had any right or authority to lease the road 
to the defendants. (2) That if they had such authority, 
they should have passed a by-law authorizing the execu
tion of the lease. (3) That the amount of tolls collected 
being largely in excess of the amount required to maintain 
the road,-the collection is excessive and bad as to the 
whole. Under 12 Vict. ch. 5" the Governor-in-Council had 
power to dispose of the road, only to a municipality 
joint stock company. The county could not acquire any 
greater rights than the Government had, and in any event 
the defendants could have power to collect only such tolls 
as might have been decided upon and published in th
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Gazette. 
Viet ch. 14.

[voil I PAYNE Vt CAUQHELL.
1G1

adn Ill°„iLCt 12 Vict' ch. 5 is amended by 13 & 14 
„ . „ ,The 7th cection of the order-in-council refers

assigns but that must be read as limited to “ suc
cessors, which word alone is in the habendum The
ïvemunict^ir ^ Cb' «• ae=- «. «*4 1,
gave mun cpaht’es pow^r to pass by-laws either to buy
"u ‘ „ 11 PerS°nal PTOpert-V- Where one mode of dis- 
Tré f ,we pr0perty of a corporation is pointed out it:rfr0‘;that ^ * »* L» * Ù»,• 15, p. 10G4. The intention of the Legislature in makino- 
toll T01H° the C°Unty °f Mir%ex was that only sufficient 
roïdtUr na 6 Tf pUblic *> maintain the
Council'll r ,That was aU the power the Givernor-in- 
Council had, under 9 Vici ch. 37, and it is/not fair to
:ar: ‘t lnfntr.°ftbe ^'-“«e 4 that these 
roads shouM be placed in the hands of corporations or
ini 1Vf-Ua “ t0 malle *arsc suma of money>ut of. The
country "not T™"'8 the'r°ad waa b^fit the whole 
country, not to encourage speculation.

Laidlaw, Q.C„for the defendants. By sec. 6 of the
order-in-council of the 13th May, 1851, the powers of the-
Wnor-n.Counci1 which under 12 Vict. ch.Vcould be
panted to the municipal council, on enacting regulations
LerteregUu,0n aDd "ornent of the works, or for 
ascertaining, fixing, or varying the tolls, are vested in the
ViTcT- CfUDCl1 a”d, the'r successors' By sec. 13 of 12 
the Crow0 n that a"y of the powers vested in
lic woT in rem0r"m"C0Uncil with regard to the pub- 
The now re y may be vested “ the grantee. '
ch 37 Jd7rnc 1,6 Governor-in-Council by 9 Vict. 
and this A 18<theref°re becal=e vested in the municipality ;

ch 24 sec *8 ZZ ?t6nded the following year by 10 Vict.
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the Road Companies’Act, but that clause is, th
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Argument, dants contend, repealed by 16 Viet. ch. 190, an Act to 
amend and consolidate the several Acts for the formation 
of joint stock companies for the construction *of roads and 
otW works in Uppe^ Canada, and is not re-enacted in the 

consolidation. The 5th section of the order-in-council is 
the only one which gives the plaintiff any right to travel 
upon this road, and that right is declared to be subject to 
the payment of tolls. On the question of the alleged 
excess of tolls over the amount necessary for the mainte
nance of the road, the provisions of 9 Viet. ch. 37 
that the Government, while owner of the roads, shall not 
collect more tolls than are needed for the repair and exten
sion of the roati. See the schedules to the Act. Next 
year the whole financial basis was changed, and in the 
new debentures issued under the Act these tolls wefe 
pledged. See 10 & 11 Viet. ch. 24, sec. 7; 12 Viet, ch.-4/éec. 
5 ; 16 Viet. eh. 190, secs. 25, 26, 59 ; Wilson v. Groves, 17 U. 
G. R 419 ; Township of Ancaster v. Durrand, 32 C. P. 563 ; 
Vanderlip v. Smyth, ib. 60 ; Campbell v. Kingston and 
Bath Road Co., 18 A. R $86, 20 S. C. R 605. The 8th 
section of the order-in-council declares that the tolls to be 
collected shall be those mentioned in the schedule to 12 
Viet. ch. 4, and that Act repeals the schedules to 9 Viet, 
ch. 37, and substitutes new schedules. jAll road legislati 
is applicable to this road. A lease of tolls may unques
tionably be made, and whether or not this extends to a 
lease of the road, matters not; the Court has to deal only 
with the question of the right to collect tolls ; if the lease 
is good as to tolls, that is enough, and the defendants must 
succeed. The statutes 14 & 15 Viet. ch. 67 and ch. 124 
empower municipal bodies to acquire public works and to 
contract debts to Her Majesty for the*purposes of public 
works. The corporation have a common law title to the 
road, and can lease or sell it : Dillon on Municipal Corpo
rations, 4th ed., vol. 2, sec. 575 ; Bernardin v. Munici
pality of North Dufferin, 19 S. C. R 581, 629 ; Township 
of Pembroke v. Canada Central R. W. Co., 3 O. R 503. A 
municipal body has proprietary, and not merely legislative

THE ONTARIO REPORTS. XX
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La lease Tier the borate aeaj : see 12 Viet 
eh. 81, secs. 32 108,19st The first statutory provision which 
dec ares that the powers of the councitshall be exercised by 
by-law is 22 Viet. ch. 99, sec. 186 ; seWecp. 406, 407. A 
egislative recognition of the power to lease toll-roads will 

be found in 52 Viet. ch. 27 (0.), and of the private ownership 
of toll-roads, in 53 Viet. ch. 42 (0.). See also R S. 0.1887
[1896]9i Ch' 214 '' SmpSOn V' Mmj0r °f ^Manchester,

James Bicknell, on the same side. The plaintiff has no 
right to maintain the action. He sues as one of the pub
lic and on behalf of all others of the public. No question 
as to the validity of the by-law is thus involved, 
claims to be entitled to use the road without paying any -v 
toll whatever. The lease is not attacked. Thé plaintiff 
says he claims nothing against the council. No evidence 
is given that the tolls exacted exceed the proper rate to be 
”*!!• 4 S‘mil" ’«gelation of the Dominion Parliament " 

(31 Viet. ch. 12, sec. 52) was considered in Smith v. Town
ship of Ancaster, 27 0. R 276, 23 A. R. 596. 
of 1856 did not apply to this road at all 

McLean, in reply. Township of Pembroke v. Canada 
Central R W Co., 3 0. R 503, was a case between the 
municipality directly and the contractor. The first Jegisla- 
live recognition of the right of an individual to hold a toll- 
road and collect tolls is in 31 Viet. ch. 31, sec. 13 (0.). The 
county had no power to make a profit out of the public by 
the sale of the road, and this was in effect a sale. See Am 
& Eng. Encyc. of Law, vol. 15, pp. 1042, 1055, 1065;
-A lagara Fulls Road Go. v. Benson, 8 U. 0. R. 307. By 
12 Viet. ch. 81, sec. 191, the collection of tolls is limited to 
ten years.
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After the best investigation I have been able to give 
and aided by the arguments, oral and written, of th
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Judgment, seisin this case, my conclusion conforms to the opinion of 
Boyd, 0. the “ eminent legal authority ” procured by the township 

in February, 1857. Mr. Wilson, Q. 0., afterwards Mr. 
t^hstice John Wilson, was then -of opinion that the council 
could notf sell the road asWoposed to a private person, but 

acould1 on% deal witm-arroad company formed, or to be 
formed, for the purpose of acquiring the road. The whole 
trend of legislation confirms this view of the law. The 
recognition of the right of an individual to purchase such 
property does not appear in old Canada, but is first declared 
knd enacted by the Ontario Legislature iri the first Legisla- ? 
ture after Confederation : 31 Vidfc ch. 31, sec. 13, (1867). 

j This transaction was carried out in favour of the defen
dant in 1857, and, after counsel’s opinion, the form 
changed so that, instead of a sale, was substituted a lease * 
for 199 years, which the municipal committee deemeTkjp j 
“ equal to a purchase.” (See report annexed to opinion )

But this change of form is to my mind equally ineffica- j 
cious to convey the property as a leasehold. The road 

«• itself is dealt with and transferred, and the tenant agrees 
to keep the road in repair and indemnify the council 
against all liability. The utmost that could be legally I 
done by the municipality would have been to farm out or I 
lease the tolls so far as the collection thereof was con- , I 
cerned. This dealing is sanctioned by 10 & 11 Viet. ch. 24, / I 

8(1847), but this does not apply to the entire property I
and franchise, which could not be turned over to private I
hands. Nor do I see, at present, that any power 
ferred by the charter of the municipality which is embodied 
in the order-in-council of 18o7 ^o make a charge of tolls 
in excess of the legal standard fixed by the Act 12 Viet, 
ch. 4, secs. 1 and 2, whereby the rates were much reduced 
from those fixed in 9 Viet. ch. 37, which were repealed by 
this later statute. The municipality take from the Crown, 
as Mr. Wilson points out, only conditionally—the sale is 
made, according to the phrase of the order-in-council,
“ subject to the terms, provisions, and conditions following,” 
and the 8th is a proviso that the tolls shall not exceed the '
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maximum fixed by the schedule to the Act 12 Viet. ch. 4. 
Although sec. 6 of the order-in-council vests in the muni' 
cipai council all that can legally be granted in the way of 
fixing and varying tolls, that cannot be read as overruling 
the explicit provision in the 8th section of the order-in- 
councl The policy of the Legislature was declared by the 

;2.yiC1t;,Ch' 4to be towards reduction of the tolls-subject 
to that the order-m-council is made-and no general words 
conferring powers cap be used to impose rates in excess of 
the legislative maximum.

These considerations strike at the root of the matters 
tamed on this record, and my judgment on the whole is in 
favour of the plaintiff, with costs.

Ferguson, J. :— > ,

PAYNE V. CAUGHELL. . 165on of 
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a.)
The action is brought by the plaintiff on his own behalf 

and on behalf of all other subjects of Her Majesty who 
use^or are entitled to use the road in question. He alleges 
that them has been since the year 1823 a common public 
highway in the county of Elgin used by all Her Majesty's 
subjects, and known as the London and Port Stanley 
road, and that the plaintiff, with the rest of Her Majesty’s 
subjects, is entitled to the free and uninterrupted use of 

e same ; that for a long time previous to the 12th day 
o October 1895, the defendants wrongfully and illegally 
erected and caused to/be erected on this highway certain 
toll-bars, thereby obstructing the same, and wroXfully 
demanded and exacted from the plaintiff and othejs cer
tain sums of money as tolls for the privilege of passing and 
repaying; that on t#e said 12th dattjof Qctober, 1895, 
the plaintiff, while lawfully driving S&ig the said high
way was wrongfully and illegally obstructed by the defen- 
dants, their officers, etc., by the erection of 
across the said highway, and compelled to pay a certain 
sum of money, namely, th'e sum of seven cents, for the 
privilege of so passing, etc.

. The Plaintiff then asks that it may be declared that th
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Judgment, defendants have no light or authority to demand or exact 
Ferguson, J. tolls on the said highway, or to obstruct the same by the 

placing of toll-bars thereon. He also asks for an order 
directing the defendants to remove the obstructions, and 
anA injunction enjoining the defendants from hereafter 
demanding or exacting tolls for the use of the said road. 
He asks damages, as well, for the wrongs complained of, 
and a return of his money, costs of the action, and general 
relief.

î

1
I
c
t

The defendants say that they and their predeces
sors in title erected the toll-bars referred to in the state
ment of claim by and with the authority and consent of 
the municipal council of the county of Elgin, and under 

' an(l by virtue of title derived from that municipality. 
They rely upon resolutions, orders-in-council,,and grants. 
conferred upon them and their predecessors in title by the 

municipality, and they seem to rely particularly 
upon an indenture of lease bearing date the 16th day of 
February, 1857, made between the said municipality of 
the one part, and one Robert Hepburn of the other part, 
whereby (as the defendants say) the municipal council of 
the county of Elgin demised and leased the highway in 
question to the said Hepburn, his successors and assigns, 
for and during the term of 199 years from the date of the 
said lease. They say that they are assigns and successors 
in title of the said Hepburn, and are assigns of the said 
lease, and claim all the rights thereby conferred.

The indenture of lease of the 16th February, 1857, is pro
duced. It is under the seal of the municipality, and the con
tention, I may say the sole contention, before us was as to the 
validity or not of this document to confer the rights claimed 
by the defendants. It was not disputed that the defen
dants are the assigns of Robert Hepburn, and have what
ever rights, if any, he took under and by virtue of this 
document.

The action came on 
was ordered to stand
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desiring that the municipality should be 
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case should, in this way, be heard and deTerafned^after 

the manner as nearly as may be, of a motion for judgment : 
and, being thus requested and pressed, this Court 
tamed and proceeded to hear the 

The road in question is a part of the road formerly known 
J e planked toll road, situate in the county of Middle- 

sex runmng from the town of London to the village of 
Port Stanley in the said county, and it is true beyond 
question that on and before the date of an order-in-coun- 
cil or proclamation, the 13th day of May, 1851, this road
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On that day the 13th May, 1851, this order or proclama
tion was issued under the authority of the statutes 12 Viet, 
ch. o, and 13 & 14 Viet. ch. 14, and it 
been properly published. miappears to have

, ™ere can-1 think. b® no doubt that this order or procla- 
mation operated as a grant of this road and other roads
of MW pge3 ” uhlCOnvderati0n °f £4-5W> to the county 
of Middlesex, and that the authority exercised in making

thLeTtatutes. 8Uth°rity-a"d that “.y, derived from
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fc"2 V'et ch- 5- aec- 12, enacted that it might be 
lawful for the Governor-in-Council to enter into arranœ- 
ments with any of the municipal or district councils L 
other local corporations or authorities, or with any com 
pany in Lower or Upper Canada, incorporated for the pur
pose of constructing or holding such works, or works of 
like nature, for the transfer to them of any of the nubile 

' "???• barb°urs, bridges, or public buildfngs, whfcli it 
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Judgment, management-0f such local authorities or companies, and'on 
Ferguson, J. the completion of such arrangements, to grant (and by so 

granting to transfer and convey), forever, or for any term 
of years, all or any of such roads, harbours, bridges, or public 
buildings, to the district or municipal council, or other local 
authority or company with whom such arrangement : 
have been made, and upon such terms and conditions 
may have been agreed upon.

| % sec-13 of the same statute it is enacted that by such 
order, any or all of the powers and rights vested in the 
Crown, or in the Governor-in-Council, or in any officer or 
department of the Provincial Government, with regard to 

1 the public work, thereby granted, may he granted to and 
vested in the grantee to whom the public work itself is 
thereby granted, and that such order may contain such 
conditions, clauses, restrictions, and limitations as may have 
been agreed on.

The statute IS & 14 Viet. ch. 14 is an Act to extend 
the Acts for the formation of companies fbr_ constructing 
roads and other works to companies formed for the pur
pose of acquiring public works of like nature ; and by it 
these Acts, 12 Viet. ch. 56 and 12 Viet, ch, 84, are extended 
to companies formed for purchasing public works under 
12 Viet. ch. 5.

;
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After the grant by means of the proclamation or 

' order-in-council to the corporation of the county of 
Middlesex, the corporation had, as I think, the power to 
sell or lease the road to any such grantee or lessee as is 
mentioned in 12 Viet. ch. 5, or 13 and 14 Viet. ch. 14, and 
that municipality had, as I think, the further power to let 
to farm the tolls on the road : see 10 & 11 Viet. ch. 24, sec. 8, 
and the terms of the order-in-council by force of which 
the grant to the municipality took place—the aforesaid 
proclamation. But, after what I think a diligent perusal 
of all the statutes and authorities referred to on the argu- 
~‘"A and,1 may add, some others—I cannot say that I 

fen-anything shewing or indicating that that muni- 
, cipality hack-authority or power either to lease or sell this
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London and Port Stanley road, 
private person, and I think the 
authority or power.

The part of this road lying within the limits of the 
county of Elgin afterwards fell into the hands of the muni- 
cpahty of that county, how or in what manner it is not
tention ^ “T1,6’ “ there was no difference or con,
shorthr ft 1 8 JeCt' “ t00k P'ace' Presumably, at or shortly after the setting apart of Elgin from Middlesex

It ,s not suggested or contended that the county of

the advice of counsel, to whom reference 
records as “ 
there
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Ferguson, J.
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had
is made in its

eminent legal authority,” to the effect that 
was no power to sell to a private person, undertook 

to make, and did (in form) make, the lease 
above mentioned and referred to.

After a perusal and consideration of all that 
to m this case, I am of the opinion that th 
of the county of Elgin had not 
make

extend , r 
ructing 
be par
ti by it 
:tended 
under

:
to Hepburn

was referred
e municipality

I ment " ‘° ^"docu

ment is. not a valid one, even if nothing be said in regard
to the want or absence of a by-law on the subject, a matter 
hat, m the view I take, it is not needful to consider 

though much was said about it on the argument
a rr,then' ^1 thhlk'that these defendants have not 
a title to the road, and that they are not justified in 
obstructing it by bars and exacting tolls upon it.

1 think; titled to the declaration, the 
L tn T £mjunctl0n he and to his costs of the 
of the d the circumstances, I do not think the matter 
of the damages claimed need be seriously considered.

Robertson, J.
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The road in question never ceased to be a public hieh-
, ay’ “ auch was " in Her Majesty. It was first 
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Judgment, converted into what is generally known as a “toll road," 
Robertson, J. when the Government of Canada took possession of it for 

the purpose of converting it into a plank or gravel road, 
and established the right to take and collect tolls thereon! 
In 1851 the road, with ail the rights and privileges 
attached to it in regard to collecting and exacting tolls, 

conveyed and granted by the Governor-in-Council to 
the then county of Middlesex, in consideration of £4,500, 
to be paid therefor. Afterwards, when the county of 
Elgin was set apart from Middlesex, that part of the road 
which was within the limits of the new county became 
the property of the latter, and that municipality continued 
to hold it, keep it in repair, as they were bound to do 
under the terms of their purchase, and to levy tolls. 
The grant was to the municipal council and their 
sors, and in July, 1867, the council of Elgin purported to 
lease and to farm let the road with all bridges, toll-gates, 
bars and buildings, weigh-scales, and erections thereunto 
belonging, for the term of,199 years, at a rent for the first 
nineteen years, grading upwards’^from £212 10s. 7d. for 
the first year, to the sum of' £429 Is. 5d. for the nineteenth 
year, after which, for the residue'of the term, at the rent of 
five shillings currency per year. It is in evidence that 
the council wished to sell the road, out and out, but, hav
ing been advised that they could not legally do so, they 
hit upon this device to do what, to all intents and pur
poses, practically amounts to the same thing. This lease 
was made to a private individual, who had no corporate 
powers.

After giving the matter much consideration, and after 
referring to and considering the numerous statutes referred 
to by learned counsel on both sides, the conclusion I have 

' come to is, apart from the question of whether the want 
of a by-law authorizing the leasing of the road is of 
importance or not, that there was no power in the council of 
Elgin to rent and farm out the road itself. I am of 
opinion that the municipality could not divest themselves of 
the road to a private individual, but they had power to -
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X o°rr oollectabie by w-at «»»««i
gates or toll-bars erected across the road, but nothing more RoCT— , 
The keeping m repair woW then be in the hands of the ’
county authorities. HereXthe whole work has become
he seê°fiT 7A a PnVate in^ividua1’ who disposes of it as 
he sees fit. At present, it is said, these defendants who 
claim to be the lessees, are his heirs-at-law, or persons to 
whom he lias assigned the term. P
• / *5ijk^hîS i9 COntrary to public policy. It never was 
intended that a public highway should become the private
Road Co a" inCliVidUa1' °r individuals. The Joinfstock 
Road Companies Act was passed for the express purpose

». A,‘S "*
In Smith
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V. Tmmehip of Ancaater, 27 O. R. 270 the 
Queen s Bench Di visional Court held that the corporation
part of tie / u art°n,had n° autho,% ‘O transfer that 
whL lh n and ®rantford macadamized ' road
which the Government had abandoned, and which the
aTd7ocSecUthM°lh WhiCh “ "" had the ri8ht to assume, 
and to collect tolls thereon, to the adjoining township of
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Reoina v. McMillan.
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Municipal Oorpomtiom-Early Cloning By-law-Excepted Tima— 
Uncertainty.
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)
motion to quash a conviction by a police 

magistrate under an early closing by-law, on the ground 
that the by-law was invalid for uncertainty.

The by-law was passed by the municipal council of the 
city of Ottawa under “ The Ontario Shops Regulation Act, 
1888,” as amended by 52 Viet. ch. 44 (0.), and provided for 
the closing at seven o'clock of all shops for the sale of 
watches and jewelry, “ each and every day throughout the 
year, excepting Saturdays, the days immediately preceding 
public holidays, the days during which the Central Canada 
Exhibition Association is being held,* and the last two 
weeks of the month of December in each year.”

This was aStatement.
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The motion was argued on November 9th, 1896, before 
Armour, C. J., and Falconbridoe, J,

W. H.P. Clement, for the motion. The by-law is invalid 
for uncertainty. The uncertainty is when the Central 
Canada , Exhibition is to be held. The by-law is in 
restraint of trade, and a tradesman should bo in a position 
to look forward to and be certain of the days on which he 
can trade. He cannot do so under the exceptions in this 
by-law. It has been held that a provision in a by-law of 
the town of Almonte excepting " the pay day at the Rosa-

* Note By 51 Viet, ch. 78, .ec. 10 (0.), An Act to k^rpomte the 
Central Canada Exhibition Association, the directors may make by-laws 
fixing the time for the holding of exhibitions, annual or periodical.
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■Judgment, have excepted any day appointed by the Governor-General 
Armour, c.j. or Lieutenant-Governor for a public holiday.

It would surely not have made the by-las void ïhr 
uncertainty had there been excepted from its application 
any day appointed by the Governor-General or Lieutenant- 
Governor for a public holiday, and there is no greater 
uncertainty in excepting the days during which the Cen
tral Canada Exhibition is being heldythe public notoriety 
of the latter where this by-law was passed being presum
ably as great as that of the former.

Re Cloutier is hot a decision binding on this Court,'and 
the judgment of the Chief Justice in that case commends 
itself to us rather than the judgment of the dourt.
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Action on IIacainst William’cT7 T’  ̂by Henr-y Carl>e statement. 
Beatv Th / , y' “ Beaty> and John Albert 
JanuaryJÎL SUmm°n8 Waa issued » ‘he 11th

The statement of clam alleged that all three defendants 
on the 17th December, 1892, made a promissory note 
whereby they promised to pay to the plaintiff or his order 
foot) twelve months after date, With interest 
cent.

«

at seven per
the that the note became due on
the 20th December, 1893, and the defendants had
Z-r/T::: aTCC0Unt the,e0f; a payment of
fo „ 23rd January, 1894; and the plaintiff claimed 

principal and interest $538.45 at the time of the 
mencement of the action, and interest thereon 
ment.

made
:

com- 
to judg-

The defendant William C. Beaty did 
defend.

The defendant James Beaty denied that he made the 
no e sued on . he said that he signed a promissory note for 
foOO m favour of the plaintiff, dated 17th December 1892

sir -23—vol. XXV1II.O.H.
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Statement, deration therefor, all of which the plaintiff well knew;

that the last' ineiitiqned promissory note, after the issue 
and delivery thereof fo the plaintiff,

tl
at

was rendered void by 
a material alteration therein, viz., by adding thereto the 

, name of one John Albert Beaty as a maker thereof; that 
in or about the month of June, 1894, the plaintiff, for good 
consideration, granted an extension of time to the defen
dant William C. Beaty to pay the said note, without the 
knowledge, privity, or consent of this defendant, whereby 
this defendant had suffered damages, and had been thereby 
released, if under any obligation whatever to pay the said 
note ; that the said alleged note was not duly presented 
for payment at ipaturity, nor did this defendant .receive 
any notice of the dishonour thereof, nor of the nonpayment 
thereof ; that in or about the month of June, 1894, the 
defendant John Albert Beaty signed the alleged promissory 
note, as a maker thereof, in consideratigp of the plaintiff 
extending the time for payment of the said note, which 
extension of time and alteration had discharged this defen
dant (if he ever was liable) from all liability to pay the said 
alleged promissory note. "%

The defendant John Albert Beaty set up that he signed 
the note in June, 1894, merely as a surety for the defen- ' 
dant William C. Beaty, and without receiving any consi
deration therefor, all bf which the plaintiff well knew;_tl>at 
when this defendant so signed the note, a new arrapge- 
ment was made and the time for payment extended until 
October, 1894 ; that the note was not d
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payment at maturity, nor did this defendant receive notice 
of dishonour nor of nonpayment.

In reply the plaintiff said-that at the time of the original 
issue and delivery of the note to the plaintiff, the dêfen- 

* dants William C.. Beaty and James Beaty were the only 
parties thereto ; that in or about the year 1894 the defen
dant John Albert Beaty, with the assent of the other 
defendants, became a party to the note, for the purpose 
and with the intent of giving the plaintiff further security 
for its payment, or of becoming an indorser thereof, and
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the note was thermion delivered 
assent of the defendant John 
or continuing security, and 
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to the plaintiff; with the Statement. 1 
Albert Beaty, as a collateral

still held by the plaintiffwas

•.«—«? 1= h,, j„j“ * •-,<*” ■

J- H'. Elliott, for the plaintiff

E Vrfr [0r the defendant Beaty. '• yd, for the defendant John Albert Beaty.

December 17, 1896. Boyd, C. 
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Judgment discharge either of the defendants, if regarded merely as. a 
Boyd, 0. surety for the payment of the $500.

This case differs fiSpm Kinnard v. Tewsley, 27 O. R. 398, 

where the evidence efctablishecl that the new signer had 
come into the-transaction as a guarantor, in consideration 
of a personal benefit so obtained.

Treating the last signer, then, as an indorser on a note 
payable on demand, the evidence shews that he has not 
been prejudiced by non-presentment for payment prior to 
this action. It was" expected by him that time would be 
given for payment—his name was added because it was 
rumoured or supposed that W. C. Beaty (who afterwards 
assigned for creditors in January, 1895,) was in a shaky , 
financial condition—and it is evident that nothing would 
have been collected from W. C« Beaty by this indorser in 
exoneration of his liability, even had the note been earlier 
presented for payment.

The provisions of the Act now are that when a note 
payable on demand has been indorsed, it must be presented 
for payment within a reasonable time of the indorsement, 
but not if it is delivered as a continuing security ; and in 
determining what is a reasonable time regard shall be had 
to the nature of the instrument * 
the particular case : sec. 85 (1 and 2).

This instrument was dealt with as a continuing security, 
though there was no express or binding agreement to give 
time, and time-was in fact given by the holder till the 
assignment of W. C. Eeaty*precipitated this action. I find 
no unreasonable delay in presentment, and no reason on 
this head to discharge the last signer : Chartered Mercan
tile Bank of India v. Dickson, L. R. 3 P. C. 574.

The result is that judgment should be for the plaintiff 
against all three defendants; credit to 6 given for the 

$12 received as dividend from the W. C. Beaty estate 
assigned, and interest to be computed from the last payment 
as to the two makers, and as to J. A. Beaty from June, 

"<1894 ; only six per cent after the note was due. Costs to 
the plaintiff.

THE ONTARIO

\

%

!

!

t]
I<

T

* and the facts of

0
in

:
Di

me
leg
Ho
anc
nat

V and
pus

B. B B.1



SSI

[VOL. ixviii.] BE HOOPER.
1781

K■ as a
t

Re Hooper.

sur"-'——

.398,
had

ation

££&“* ^iZn16 th\f°,“rt to

remaindermen of the benefit of anv inni^aï® ^îf’ *“? to dePrive the

ssïîw-ÎSKîS?"^^»interests of all parties-and thptàî1 dee.mmK the sale in the best
Sïïwissï1*^with the obiig.E7mivtohrrg

, note 
s not 
or to
ild be
fc was 
nards 
ihaky 
vould 
ser in 
arlier

i> note 
ented 
ment, 
nd in 
>e had 
kCtS of

TqILWnan applieal<ion by petition, under sec. 14 of ■
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jot of land in St. George street, in
The facts are stated in the judgment.

The application was made before Meredith C J in

ftr^2=srr—-•
J. E. Jones, forlhe petitioners,
J Hoa'nn< Q C., official guardian, for the infant.

December 18, 1896. Meredith, C. J.

menÎTft8 Edwa,:dlHo,,Per by his will (which is the 
ment), after providing for th
legacies, devised and bequeathed to his wife Isabella Louise 
Hooper (one of the petitioners) all the residue of his real 
and personal estate in trust to receive and take during her
andU /“nUal inC°me 0r profit arising from it;
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Judgment. “ And after her decease, I will, devise, and bequeath the 
Meredith, said property, both real and personal, to my several chil

dren absolutely, share and share alike, if more than one, 
and if only one, to that one ; but if any die and leave 
children prior to the decease of my said wife, the said 
children or child, if only one, shall inherit the parent’s 
share, but if no child of my own, or children of my de
ceased children living at the death of my said wife, then I 
will, devise, and bequeath the said property to my brother 
and sisters, share and share alike, that may be living at 
the time of my decease, absolutely.”

The authority (,o sell is desired in consequence of the 
land being unproductive, and subject to an annual charge 
of $87.91 for taxes ; and in order to increase the income 
of the widow so as to enable her the better to provide for 
and support the children of the testator, which the income 
is said to be at present insufficient properly to do.

, All of the children except one are of age ; the adult chil
dren join in the petition ; and the official guardian, repre
senting the infant, approves of the sale being made.

The persons entitled in the event of the devise and 
bequest to the children and grandchildren of the testator 
not taking effect have released their interests in the lot.

The price offered is $2,400, and is shewn to be the best 
price obtainable, and is, I think, under existing circum
stances, as much as can be hoped to be got now or in the 
near future.
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I have no doubt that a prudent owner of the "Whole of 
the testator’s estate would do what the petition asks the 
Court to authorize to be done.

1 at first doubted whether, having regard to the fact that 
tWwidow is entitled to the whole income of the estate for The

/h^r life, and that it is not charged with the support and 
maintenance of the childrep, it can be said that it is “ proper 
and consistent with a dùe regard for the interests of all 
parties entitled under the semement,” that the sale should . 
be authorized, because the effect of the sale will be to relieve 
the widow of the annual charge upon the land for taxes.
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to
Hesselbacher v. Ballantyne.

Sale of Goods—Executory Contract—Possession—Nonpayment of Price- 
Loss of Goofo—Liability.

Where goods, the subject of an executory contract of sale, have passed’ 
into the possession of the vendee, without payment therefor being made, 
and have while in such possession been lost or destroyed, through no 
fault of the vendor, the vendee is liable for the price, notwithstanding 
that the property in the goods had not, by the terms of the contract, 
passed to the vendee, and notwithstanding that no negligence on his 
part is shewn.
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Statement. This was an interpleader issue arising out of an action pf 
King V. Nesbitt, and was triad before Rose, J., without 
jury, at Sault Ste. Marie, oh the 12th December, ] 896. 
The facts appear in the judgment.
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Rodd, for the plaintiff.
W. //. Hearst and J. McKay, for the defendant. ■ 

December 19, 1896. Rose, J.
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I j The defendant,''Ballantyne, had contracted to sell 
quantity of what was called pulpwood to Nesbitt, the 
defendant in the original suit, and the plaintiff, Hessel
bacher, by agreement between Ballantyne and Nesbitt, had 
taken Nesbitt’s place under the contract, a new contract 
in similar terms being entered into between Ballantyne 
and Hesselbacher.
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King, the plaintiff in the original suit, had Instructed 
the sheriff to seize, the wood, and, in order to get possession 
of the wood, which, as I understand it, was in the form of 
short logs, Hesselbacher paid to the sheriff $4,275. This 
was pursuant to an order of the Court. By agreement 
between the parties, but, however, so that their rights 
should not be affected, the sheriff disbursed a considerable 
sum of money—some $1,360—and paid into Court 
$2,915. Hesselbacher claims of this money $2,027.60 as 
being an overpayment upon Ballantyne’s account.

Pursuant to the terms of the contract, Ballanty
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to deliver the logs at the mouth of the Thessalon river, J-dgm,™t. 
and admittedly, after the logs were once there, he had 
nothing further to do than to receive the purchase money.

i find as a fact that there were delivered at the mouth 
of the Thessalon river in a boom more than sufficient logs 
to answer the contract. It was within the contemplation 
»1 the parties that there would come down the river with 
the logs that answered the contract, logs which did not 
answer the contract, and that, when Hessel bâcher 
the logs out of the boom for the purpose of placing 
them in vessels for shipment, it would be necessary to 
select and reject or to cull, and that he would leave in 
t le boom such logs as did not answer the contract.

I find further that it was within the contemplation of 
,the parties that some logs would be taken out of the boom 
y the plaintiff which were not in accordance with the 

contract, and which it would be impracticable to reject 
until the logs reached their destination.

By the terms of the contract, after payment of $3 500 on 
account, a draft by the defendant Ballantyne upon the 
plaintiff for «1.50 per cord of the wood included in each 
shipment was to be annexed to the bill of lading, it being 
stated to be the fact that if such draft were annexed to the 
hill of lading, the master of the vessel would not give up 
the logs without payment of the amount of the draft. The 
balance of the purchase money was to be paid when all the 
wood was shipped. It appears, however, that the term of

abandoned^ 7 ^ ^ W“S’ by a8reement. waived or
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Judgment, rivet, the plaintiff, for his own convenience in shipping, 
Rose, J. and with the concurrence of the defendant, removed them 

from the boom at the mouth of the river to a boom in the 
harbour about a mile and a half distant. This was done 
at his own instance and by his own servants and at his 

expense, and the logs in such boom were thereafter 
under his own control for the purpose of shipment. While 
in the second boom and during the time that the ship
ments were being made' the sheriff, at the instance of 
King, the plaintiff in the original action, made a seizure, 
and while he was in possession the boom broke, and many 
of the logs escaped and were
lost by escaping from the rafts which were made to take 
them from the boom to the vessel. Some of the logs were 
undoubtedly lost in conveying Ihem from one .boom to the 
other, and if there was, as I am bound on the evidence to 
find, a sufficient quantity of wood to answer the contract 
in the boom atjtfie mouth of the river, the substantial por
tion of the loss occurred in changing the logs from 
boom to the other, in transferring them from the boom to 
the vessel, and by the breaking of the boom allowing the 
logs to escape. There was also a further loss by sinking 
of water-soaked logs ; but whether such sinking occurred 
when the logs were at the mouth of the river or in the 
harbour, I am unable to say.

The question is whether the vendor or the vendee is to 
bear th
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maintThe p tiff charges the defendant with the freight 
of the logs placed on board the vessels and carried to 
various points, but this charge, I think, is clearly wrong 
and cannot be supported. It the plaintiff, to 
pense, chose not to cull closely, but to carry logs which 
did not answer the contract, I think it is clear that, what
ever may be said as to his being liable to account to the 
defendant for the value of such logs, he cannot make a 
charge for carrying them.

The contest at the trial was largely as to whether the 
property in the logs had passed to the vendee. For the
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pmproe of my finding ïwü! assument it did not pass, ' Judgment, 
although I do not say that it might not properly be found T 
that was the intention of the parties that the property 
Should pass ; but the logs did pass into the possession of 
the vendee, and the loss occurred while they were in his 
possession, through no fault of the vendor, and the position 

e p aintiff assumes is that, having promised to pay for 
ese logs, he is excused from paying, because, while in his 

possession, they escaped and were lost. This 
trary to natural justice, and is, I think, also 
law.

I have not found any case in our own Courts where the 
point has been decided. It is suggested, however, by 
Hagarty, C. J. 0., m Sawyer v. Pringle, 18 A. R. at p 22»
Where he said that it might be plausibly argued that whe,"e 
there was an executory agreement for a future sale on the 
periormance of certain named
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• .on of the purchaser, and, while in the vendor's possession, 
it had been destroyed, without any default 
by accidental fire, that the vendor 
barred from
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recovery. If such be the law, it covers the
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case in question.
I find, however, that the principle has been discussed in 

the Courts of the United States. The cases to which I 
> mil refer may be found in the 6th edition of Benjamin on 
ales, at p. 283. They are Tufts v. Griffin, 107 N. C. 47, 

and 1 ufts v. Burnley, 66 Miss. 49. 
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stated by Shepherd, J., as follows:—" This is a 

case of the first impression in this State. We have here 
an absolute promise of the defendant to pay the plaintiff a 
certain sum, it being the balance of the purchase money
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h possession and used ,t in all respects as his own.

thout any neghgence on the part of the defendant, and
Wore any default in the payment of the purchase money

are

1
er the 
>r the



186 THE ONTARIO REPORTS. [VOL

Judgment, the property was destroyed by fire. The question is, who 
Ro=e, j. shall bear the loss ? The defendant insists that it should 

fall upon the plaintiff, because the transaction amounted to 
nothing more than an executory agreement to sell, and 
that, inasmuch as the plaintiff cannot now perform the 
cob tract, the defendant should not be compelled to pay.” 
The learned Judge'refers to Tufts v. Burnley, and pro
ceeds “ As is said in the foregoing extract, the vendor 
has done all that he was required to do, and the transaction 
amounted to ' a conditional sale, to be defeated upon the 
non-performance of the conditions. * * The vendee 
had an interest in the property which he could convey, 
and which was attachable by his creditors, and which could 
be ripened into an absolute title by the performance of the 
conditions : 1 Whart. Cont,, 017. The vendee had the 
actual legal and rightful possession, with a right of 
property upon the payment of the money : Vincent v. Cor
nell, 13 Mass. 296. The vendor could not have interfered 
with this possession ‘until a failure to perform the condi
tions:’ Newhall v. Kingsbury, 131 Mass. 445. Having 
acquired these rights under tile contract, and the property 
having been subjected to the risks incident to the exercise 
of the exclusive right of possession, it would seem against 
natural justice to say that there was no consideration for 
the promise, and that the loss should fall upon the 
plaintiff." 1

In the case before me there was no evidence as to why the 
boom broke, and it seems to me that it would not be fair to 
require the defendant to account for the breaking of the 
boom, even if, as was contended on behalf of the plaintiff, 
the defendant was not chargeable with the loss unless it 

occasioned by his own negligence, I think it is 
in accordance with natural justice that from the time the 
defendant assumed control of the property for the purpose 
of taking it out of the boom at the mouth of the river, he 

to be accountable for any loss which might thereafter 
occur, and if he chose to put it in a boom of his own, he 
should have seen that the boom was sufficient to answer
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pressure upon it, and that he should have Judgment 
provided against loss by reason of logs escaping either T
from the breaking of the boom or from stress of weather 
in can,age of the logs from one point to another.

the plaintiff’s counsel admitted that his client must be 
held responsible for the loss occasioned by the escaping of 
ogs during the process of conveying them from the boom 

to the vessel. I think he must also be held accountable 
for the loss occasioned by the breaking of the boom and 
from the changing of the logs from one boom to the other, 
f do not think I can find that there
centage of the logs which sank by________
water-logged to materially affect the question 

I think, therefore, the plaintiff must fail, and that it 
be found that th 
pleader is the 
plaintiff.
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Speers et al. v. Speers- et al.

Surrogate Court*—Vacant Senior Judgeship—Junior Judge—Jurisdiction 
—Subsequent Appointment of Senior Judge.

A junior County Judge who lias heard the evidence and tried an issue in 
a Surrogate Court while the office of,senior County Judge is vacant has 
the right to deliver judgment in such case after a new senior Judge has 
been appointed.

This was an appeal frtim the Surrogate Court of the-* 
comity of Huron, upon the ground of want of jurisdiction 
in the junior pounty Judge who tried the issue without 
jury, arid afterwards delivered the judgment.

The will of one Joseph Speers, deceased, was being proved 
in solemn form and the evidence had all been taken before 
the junior Judge who reserved judgment.

There was at the time of the trial,

Statement.
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who is

no senior County
Judge, he having died, and the junior County Judg 
acting as Surrogate Judge under R. S. 0. ch. 50, sec. 6.

After the trial, a new senior Judge was appointed, and 
subsequent to his appointment, judgment was delivered 
by the junior Judge in favour of the plaintiffs.
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Against this judgment, the defendant Joseph Speers, 
appealed to a Divisional Court, and the appeal was argued 
on October 14th, 1896, before Boro, G\, Robertson, and 
Meredith, JJ.

Osler, Q.C., for the appeal. The senior Judge is the 
was vacant the junior 

Judge could have acted, but as soon as a new senior Judge 
appointed, the junior Judge was functus officio, and 

could not deliver any valid judgment : R. S. 0. ch. 50, sec. 
<>, as amended by 59 Viet. ch. 20, sec. 6 (0.). This is not a 
case of a resigning Judge under R. S. 0. ch. 44, sec. 4, and 
the passing of such an Act as that shews that even a resign
ing Judge would have no such power except by virtue of 
the Act.
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Judgment, result of the provision in the Local Courts Act, R. S. 0.
Boyd, C. ch. 46, sec. 12, which is rightly recognized by Mr. Howell 

in his work on probate law, as applicable to the Surrogate 
Court as one of the local courts, i.e., one of the courts 
of the county (R. S. 0. ch. 50, sec. 3). That clause briefly 
gives to the junior Judge all the statutory and other 

' powers of his senior, “subject, however, to the general 
regulation and supervision of the senior Judge.” This fits 
well into, the other provisions of chapter 50 R. S. 0. sec. 6, 
by which the senior Judge is made ex officio the Surrogate 
Judge, but with power to the junior to act at the request 
of the senior, or when that office is vacant. Ift surrogate 
matters, the request of the senior is needed to put the 
junior in motion, if there is a senior Judge.

In this case the office of senior Judge was vacated by 
The death of Judge Toms; thereupon the surrogate work 
devolved as of right upon the junior Judge, Doyle, who 
took up the contested matter respecting this- estate, and 
heard all the evidence and argument thereon, so that noth
ing remained but to give his decision at the time when the 
new Judge, Masson, was appointed as senior Judge. At this 
point Judge Doyle was seized of the matter, and it was 
ripe for decision. There was no intervention on the part 
of the new Judge—indeed, judicial decorum forbad that 
—and rather it is to Toe taken for granted that the Judge 
in possession of the case was requested to complete his 
work—though I do not think a request was needed to 
enable him to “perform” (that is to fulfil) the judicial 
responsibility undertaken by him of not only hearing but 
also determining the contest.

In brief, Judge Doyle was, in my opinion, still the Sur
rogate Judge pro hac, and no intervention on the part of 
the new Judge was necessary to give him jurisdiction to 
the end.

This is a case in which the duties of Oyer and Terminer 
ought not to be divided. It is, perhaps, not needful that 
the decision should be placed on such high grounds ; it 
would be enough if the J udge acting, were so de facto, 
even if not de jure. Judge of the Surrogate.
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In Knowles v. Luce, Moore 109, Manwood, C. B„ inti
Ms timetT 7 C°ntinuinS to exercise an office after 
us t,n,e has expired, was a good officer de facto. That is

to be read as 1,anted to cases where he had no good reason 
o believe that his continuing to act was ip question, and 
m ‘°,Wel aCt With0ut disturbance by the rightful 

eÏ'sôG 13 V' Tke C°rpomtion “I Bedford Level, 6

th?eiunioveTCir"mStlnCeS amp,y jUStify th0 "Won of 
tin, jumo. Judge as being of a de facto character to
say the least, and if so, the Court will not investigate as 
to competency in the case of de facto Judges.
„, hU8.111 Mlli[ard v' Thatcher, 2 T. R. 87, Buller, J. says. 

In such cases the question whether they be properly Jud„ '
be 'j 1 C™J,e7 bB determined ; it is sufficient if they 
be Judges de facto. Suppose a person were even crimf 
nally convicted in a court of record, and the Recorder of 

court were not duly elected, the conviction 
still be good law, he being the Judge de facto."
1880) ' it" C“ae t , V' Rkener’ 27 Min' 292 (decided in 
0,2 f title v a,Pe,'SOn cla*ming and having

ment and * J IOml °ffice by election ™ appoint"
nnmt a„d possession thereof, exercising its functions

H anl 18 ‘I6 °ffiCCr d6faCt°’mi “f as to the 
Public and parties interested in them are valid and
b2üe Jud Ued10ned' n°‘withstonding another person may 
,1df,6 *'"** See a,so The Company of Proprie- 

II * tv MarJf6 Pler v' H>mnan, 3 B. & Aid. 271 
ceJl C'0Ctrine BS to judSes flnd judicial offi-

9 Join " N y'lr Tr Cases' MoInstry v'
(Vir ' dalsir' 7' f0?™0 V" 83 Grattan

Sawyer (U. S. C. C.) 410. M L ' 6
J2r,0,2 the matter fUrthe'' as 1 ara satisfied the 

tion (!■ p0mt “S t0 the Jurisdiction being open to ques- 
2 °n h,s appeal- fails. This clears the wav forThe 

. gUme9n.t 0n the merifcs' if that is to be prosecuted 
2o—VOL. XXVIII. O.K.
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____ Since writing the foregoing, the certificate of Judge
Boyd, C. Masson has been filed, which shews a request to the junior 

Judge to prosecute this matter, and so concludes the ques- 
- tion of jurisdiction.

I il
; ii
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Judgment.

I
-::

Il g!I "I Robertson, J.
: VI I concur.if■ i ii

(
i

Meredith, J.

The surrogate courts have been for,many years courts 
of record of Éhis Province, having very considerable 
jurisdiction and powers, and have been presided over by 
one Judge respectively—the Judge of the County Court 
of the same county—whose remuneration has been paid by 
way of fees or commutation of fees.

There has been, there could be, under the enactments 
..if- existing for many years past, but one Judge of each of 

these courts, though all the powers and privileges and 
duties of the.J udge were conferred and imposed upon the 
junior or acting or deputy Judge of the County Court, in 
case of the illness or absence, or at the request of thé 
Judge, and when the office of Judge was vacant 
sections 3 and 6 of “ The Surrogate Courts Act," R. S. 0. 
ch. 50.

I cannot at all agree in the contention that by virtue of 
" The Local Courts' Act,” R. S. 0. ch. 46, junior Judges of 
the County Courts are made, or given the power and autho
rity of, Judges of the Surrogate Courts.

The Act has reference to courts of which both are 
Judges, and matters done by virtue of judgeship in 

the County Court. The words of section 12 are “ exer
cisable by the senior Judge of a County Court.” The 
Surrogate Court Judge’s “ power and authority,” are not 
exercised by him as a Judge oï the County Court ; but 
exercised by him under the Surrogate Courts Act, as 
Jujlge of the Surrogate Court; all that that Act did
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was to make a statutory appointment of the person who Judgment, 
is senior County Court Judge to the office of Surro- MereüïTj 
gate Court Judge; there is no other connection between 
the two distinct judgeships ; and the Local Courts Act does 
not purport to conter any of the privileges or emoluments 
of the senior Judge upon the junior Judge, which doubt
less it would if it had been intended to impose the duties 
ot the Surrogate Court Judge upon him.

To give effect to any such contention, would be quite 
contrary to the provision of the Surrogate Courts Act,
Which Act deals expressly and clearly with the subject ■ 
and I venture to say, would be a surprise to every one 
for I doubt its ever having been seriously suggested, much 
less acted upon m any of the many Surrogate Courts of
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It would be strange if a general Act passai fora differ
ent purpose, and which from first to last has no reference ' 
to the Surrogate Court, but deals with Judges of the 
County Courts, senior, junior, and deputy, and their 
powers and duties only, i„ so far as it deals with judge
ships, should override the provisions contained in the 
same statute book constituting the Surrogate Court and 
making express and plain provision as to the office of its 
Judge, and the exercise and enjoyment of his 
and privileges and the performance of his duties 
tne oath of office under each Act.

We are not to create a needless conflict between the pro
visions o tie two Acts. If the express provisions of the 
Surrogate Courts Act were to have been overridden we 
might well expect the making of necessary amendments

Nor can I see how it can rightly be said that the junior 
Judge was de facto, if not de jure Judge of the Surrogate 
Court; for the moment the senior Judge was appointed, 
e became and was de facto as well as de jure the Jud»e 

and the one office being thus filled, there was no room for
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Judgment, reason of a vacancy in that office. The case might be very 
Meredith, J. different if there were but one person acting in the one 

office, and the question were one affecting merely the regu
larity of appointment or sufficiency of qualification.

But in this case the junior Judge had admittedly po 
to try the case when the evidence was taken before him, 
the office of senior Judge of the County Court being then 
vacant ; and he had power when he gave judgment, for he 

then acting at the request of the Surrogate Court 
Judge who had meanwhile been appointed, a request 
comprising that which he did in this case—complete the 
cases he had entered upon.

In the absence of authority requiring it, I am quite un
prepared to give effect to the contention that the junior 
Judge could not, under any request, give judgment in the 
case without re-trying it. It is true that he heard the evi
dence when rightly acting under certain circumstances, 
and that he gave judgment when also rightly acting, but 
under different circumstances ; but that fact alone ought 
not to form an absolute barrier between the hearing and 
the judgment, destructive, for no good purpose whatever, 
ot all that had been done, and necessitating needless ex
pense and trouble.

Upon this ground, I would dismiss the appeal in this 
respect, and proceed with the hearing of it upon the merits, 
if the appellant sees fit to prosecute it further ; if notf-^—> 
the appeal should be dismissed with costs.

I have dealt with the case as if the peculiar amendment 
of section C of the Surrogate Court Act by section C of 
ch. 20, 59 Viet. (0.), had no effect upon the question, for 
whatever its effect it cannot be to aid the appellant’s 
tention : and it is said to have come into force after the 
appointment of the new senior Judge of the County Court.

0. A. B.
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Townsendv : -1
V.

Toronto, Hamilton and Buffalo Railway Company.
Damage,-Liquidated or Pe,wily-Equitable Relief-Ontario Judicature 

Act, sec. 52, sub-sec. 8.■ wmmgiss
U .7 .that auch damages were liquidated . 

o^utml S. ”6 A0t'1M5' by a™di-S »*»1 damages estimated'

;

This was an action tried before Meredith,1 O. J., with
out a jury, at St. Catharines on the 19th October, 1896.

Rylcert, for the plaintiff.
/) Arty Tate, for the defendant.

The learned Chief Justice reserved his decision, and 
subsequently dèlivered the following judgment :

December 22nd, 1896. Meredith, C. J. .—

1 Tu6£1,amtiff who is the owner of part of lot number 6 
” the 8th concession of the township of Pelham, by inden

ture dated the 16th October, 1895, leased to the" defen
dants a right of way two rods in width across his land 
described as the line for the gravel-pit switch, as the same 

as then Imd out and surveyed across the lot, from the 
date of the lease until the 15th March following. The 
rent was $300 for the term, and included “all damages to 
crops, fruit and vines thereon.”

The lease contains among other covenants on the part 
of the defendants a covenant to put in a proper crossing
S2TL8n;fCle8 °Ver the Switch at such Place as the 

. , plamtlff aho,,ld designate ; and a covenant in these
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Judgment. "The said lessee further covenants that it will within fifteen 
Meredith, days after the termination of this lease, or so soon there

after as the state of the ground will permit, (and for this 
purpose the said lessee is entitled to ingress and egress to 
and upon said lauds), remove from the said premises hereby 
leased its track and ties ; and, in default of the said lessee • 
fulfilling this covenant fully and completely and in all 
respects, the said lessee -shall forfeit and pay to the 
lessor the sum of five dollars as liquidated damages, and 
not as a penalty for each day aft» the time aforesaid that 
the said lands and premises sliidi remain in 
obstructed.” ~v

The defendants did not remove theit track and ties as ■ 
they covenanted to do, and they stijkremain on the plain
tiff’s land. The defendants intenddfuilding a branch of their 
railway on the land demised, £\d have since this action 

begifn obtained statutory authority to do so, and have 
given to )the plaintiff notice that they intend to take his 
land for*he purpose of a branch railway.

By the lease the plaintiff agreed that it might on its 
^termination be renewed for such further term, and for such 
Ügfoher consideration, as the parties to it should then 

Igree on.

THE ONTARIO REPORTS.

C.J.

any way
r-'X)

/
was

The defendants’ agent after the expiration of the lease 
saw the plaintiff once or twice with reference to a renewal 
of it, but no agreement for a renewal was come to.

The plaintiff s farm consists of about thirty acres, and 
it was crossed diagonally by the defendants’ track 
leave a triangular part of the farm containing nearly 
acres to the north of the track : and there is no doubt that 
very serious inconvenience

so as to
seven

occasioned to the plaintiff 
by the neglect of the defendants to remove their track 
and ties, and to conform to the covenants on their part 
contained in the lease; and upon the evidence I think 
that his damages maybe fairly assessed at $100.00; but 
the plaintiff contends that the damages to which he is 
entitled are liquidated, and that he ought to be awarded 
the $5 per day mentioned in the lease for each day which

was

i
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has elapsed since the end of March up to the time when Judgment. - 
the defendants served notice of their intention 
priate the land.

The authorities, I think, require me to hold' that the 
damages stipulated for in this case are liquidate!

In Law v. Local Board of Redditch, [1892] 1 Q.fe.l27,at 
p. 130, the Court .treated as a recognized canon of construc
tion “ that where the parties to a contract have agreed that 
in case of one of the parties doing or omitting to do 
one thing, he shall pay

W. CO. 197
I

to cxpro- Meredith,
C.J.

'

some
to the other as damages, 

a general rule such sum is to be regarded by the Court as 
liquidated damages, and not a penalty ; ” hut that as a 
general rule at any rate, “ where the parties to a contract 
have agreed that the one is to pay and the other to be 
paid a sum of money in respect of the doing or failure to 
do apy of a number of different things of very different 
degrees of importance, * * such sum of money is to be
treated as a penalty not as liquidated damages.” "

The latter of these two rules was, notwithstanding the 
adverse criticism of it by Sir George Jessel in Wallis v. 
Smith, 21 Ch. D. 243, affirmed and applied by the Court 
of Appeal in Willson v. Love, [1896] 1 Q. B. C26, and is 
supported by the opinions of Lord Herschell and Lord 
Watson in Lord Elphinstone v. Monklûnd Iron and Coal 
Co., 11 App. Cas. 332.

In Willson v. Love, Lord Esher restated the rule in these 
terms, at p, 130 : “ When a single lump sum is made payable 
by way of compensation on the occurrence of one or more 
or all of several events, some of which may occasion seri- 

and others but trifling damage, the presumption is that 
the parties intended the sum to be penal, and subject to 
modification.”

a sum as

R
I

1

B
i

m
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:Lord Justice Rigby, it is true, doubted the correctness 
of the rule, but did not dissent from the conclusion arrived 
at by the majority of the Court.

The question in this case then is, is the sum stipulated 
for, to be paid on the omission of the defendants to do 
some one thing within the meaning of the first of these
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Judgment tw0 m, , In my opinion it is. By the contract •
Meredith, bon, in the case of Law v. Local Board of Redditch, which 

was for the construction of sewerage works, it was provi
ded that the works should be completed in all respects and 
cleared of all implements, tackle, impediments and rubbish 
by a specified date, and in default of such completion the 
contractor was to pay £100 and £5 for every seven days 
daring winch the works should be incomplete after that 
date as and tor liquidated damages ; and the Court of 
Appeal decided that the non-completion of the works 
whether the completion of them within the meaning of 
the contract did or did not include the removal of the

As
may 
be pa 
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stipul 
compt 
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defent 
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remov 
and h 
what v 
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parties 
that if 
their t 
should 
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(:
' lmr,lelnento- etc, was a single event, and that the sums 

agreed to be paid were to be regarded as liquidated, and 
not as penalties.

The default of the defendants in this case in removing 
their works from the plaintiff's lands, or their non-removal 
of them, was, m my opinion, just, as much a single event 
only, as the default of the contractor in the case referred 
to in the completion of the works, or his non-completion 
of them; and as Lord Justice Kay pointed out, though 
non-completion may involve many matters, some very 

all or, as lie put it, there might be different causes of non- 
completion, still non-completion was only a single event.

1 refer also to the case of Craig v. Dillon, 6 A E 116 
which supports the view I take.

Counsel for the defendants contended that a third rule 
was established by the cases—that spoken of by Lord 
Lsher m Law v. Local Board of Redditch, at p. 130, in 
the following terms (referring to the exceptions to the 
rule, that specie sums agreed to be paid, are to be treated 
as liquidated when they are to be paid, in the event of the 
doing, or omitting to do, some one thing); "and I should 
thmk that another exception would be where the sum 
agreed to be paid is, with regard to the matter in respect 
of which it is agreed to be paid, so large as to make the 
damages so absurd that the Court would 
arrive at the conclusion that it 
liquidated damages, but as a penalty.”
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h t was the intention of the parties-for that is the natore
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Judgment, penalty is inserted merely to secure the enjoyment of a 
Meredith, collateral object, the enjoyment of the object is considered 

the principal intent of the deed, and the penalty only 
accessional, and therefore only to secure the damage 

really incurred,”—the existence of which rule, us Lord 
Justice Kay pointed out in Law v. Local Hoard of Red- 
ditch, at p. 134, led to the insertion in contracts, of the 
words “as and for liquidated damages,"

However that may be, this case is one in my opinion in 
which the Court has under the statute the power to relieve. 
The fact that the $5 per day arc not to be paid as rent for 
the period after the expiration of the lease for which the 
defendants should hold over, but as compensation^ for the 
loss which the.plaintiff would incur by their holding over, 
the sum is to be “ forfeited and paid," and it is to be paid 

1 as liquidated damages, and not as a penalty ; ” language 
pointing, I think, to its being used as a measure of the 
damages which the plaintiff might suffer by the defen
dants' breach of their agreement : the fact of the negotia
tions for the renewal of the lease which probably necessarily 
delayed the removal of the defendants’ track and ties ; the 
fact that the defendants did not arbitrarily retain posses
sion, but did so in view of their contemplated expropriation 
of the plaintiff’s land which they were putting themselves 
in a position lawfully to effect, and lastly, the fact that 
compensation on the basis of an allowance of $5 per day 
would be several times more than the actual loss of the 
plaintiff, estimating it, as I have done, in fixing the dama
ges at $100, very liberally, make together, in my opinion, 
a strong case for relieving the defendants, and I cannot 
conceive what cases are to be within the Act if this be 
not.
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It appears to me, therefore, that the defendants should 
be relieved from the payment of the stipulated damages 
on the terms of their paying the $100 damages awarded 
and the costs of the action on the High Court Scale ; and 
there will, therefore, be judgment for the plaintiff for that 
sum with costs on the High Court Scale.
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This was ;1,. , ,an aPPeal from a report of a referee to whom 

Ïh T ? the amout*t of damages recoverable 

the breach of certain covenants in a lease.

he only question reserved on the argument of the 
appeal besides that of the costs of the appeal was the 

amount of damages which should be assessedfor’breach of
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making any retraction ii^ respect of the moneys realized 
by the plaintiff, from the new tenancies created by her, 
during the quarter for which the $450 due 15th April, was 
payable.

THE ONTARIO REPORTS.

Statement.

From this decision, the defendant appealed, and the 
appeal was argued in Court on 11th November, 1890. 

Talbot Macbeth, for the appeal.
W. M. Douglas, for the respondent.

November 13th, 1896. Street, J.

The question to be determined in this case is, “ What 
sum of motley will put the plaintiff in the same position 
as he would have been in if the covenant not to assign 
the lease had not been broken, and the plaintiff had 
retained the liability of the defendant instead of an infer
ior liability ” : Williams v. Earle, L. R. 3 Q. B. 739, at 
751.

JOHNSO]

;
Carrier*—l

If the defendant had not assigned the lease, the plaintiff 
wouUfon 15th April, 1895, have been entitled to recover 
al^lutely from the defendant $450, being the quarter’s 
rent due on that day, and the defendant would not have 
been entitled to recover any of it back, even though the 
plaintiff should have evicted him the day after it was paid 
for breach of any of his covenants ; nor would such evic
tion have been any defence to an action for such rent: 
Ryeree v. Lyons, 22 TJ. O. R. 12.

By the defendant’s wrongful act in assigning without 
leave to a man of straw, the plaintiff has been prevented 

I fc from recovering from the defendant upon the covenant to 
pay rent ; but she has in place of that, a right to recover 
from him such damages as will place her in the same posi- ; 
tion; and I think it plain that the substituted right must 
be to recover as damages the $450, which she would have 
been entitled to as rent.

I am unable to see how this right can be affected by thej 
fact that the plaintiff has taken possession during wH
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PATCHING V. SMITH.

K£ r^f1ieh the,''ent was payable. The'Judgment.

, S “ the st“tut0,'y fo™. »nd gives the lessee a right *------- ,
to enter at once for breach of the covenant in question ‘’J' 
It eemsto me immaterial that she re-entered 

without a judgment, instead of proceeding to jutimtfor

203
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rounds of appeal, and has failed as to the ret it 

pamtifl should have three-quarters of the costs of’ the 
appeal against the defendant: The damages for 

repan were reduced at the argument .to $427 45 and the 
appeal is dismissed as to the other matters.
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1The action, was tried at Toronto, 

Rose, J., without a jury.
on October 29th, 1S9G, 'before illId have

:D’Alton McCarthy, Q. C., 
fte plaintiffs.
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^Argument, have not been asked to carry anything unrgrfsrôfible, and 
' their tariff is reasonable. They do not refused carry for

the plaintiffs because the burden is greajér, but because 
they are rival carriers.

They referred to the following authorities : MacNaraara’s 
Law of Carriers, pp. 11,17; Story on bailments, 9th ed., sec. 
508&not s , The Directors, etc., of the Great Western R. If. Go. 
v. Sutton, L.R. 4 H. L. 226, atp. 242 ; Crouch v. The Great 
Northern R. W. Co., 11 Ex. 742 ; Crouch v. The London and 
North-Western R. W. Co., 14 C. B. 255, at pp. 291, 295; 
Johnston v. The Midland R. W. Co., 4 Ex., at p. 372 ; Riley 

. V. Horne, 5 Bing. 217 ; The Nitro-Glycerine Case, 15 Wal
lace 524 at [i. 535 ; Pickford v. The Grand Junction R. IF. 
Co., 10 M. & W. 399 ; Piddington v. The South-Eastern 
R. IF. Co., 5 C. B. N. S. Ill ; Baxendale v. The Eastern 
Counties R. W. Co., 27 L. J. C. P. 137.

XXVII
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Robinson, Q.C., and S. //. Blalce, Q.C., for the defendants.
, The English cases are decided on the equality clause of their 
.^railway statutes. There are no express companies in Eng- 

ialnd, and carriage of goods is paid for there as freight 
railways. Express companies in Canada, are not common 
carriers in the ordinary sense. The obligation of 
carrier at common law is to be reasonable. They are not 
bound to do business unless they publicly profess to do it.

They referred to the following authorities: Vicker’s Ex
press Co. v. Canadian Pacific R. W. Co., 13 A. R. 210;
Johnson v. The Midland R. W. Co., 4 Ex. 367 ; Barker v.
The Midland R. W. Co., 18 C. B. 46 ; Express Cases, 117 
U.S. R. p. 1, at p. 20 ; The Atlantic Express Co. v. The Ifil- 
mington R. W. Co., Ill N. Car. (Davidson) 469 ; Common
wealth V. Power, 7 Met (Mass.) 596 ; Jencks v. Coleman, i 
Sumner (Circuit Court) 220 at p. 226 ; Ramey v. The Oyster 
Ray, etc., Co., 67 N. Y. R. 301 ; Hutchinson on Carriers, 2nd 
od., sec. 546 ; The D. R. Martin, 11 Blachford 233 (Circuit 
Court) ; Maginn v, Dinsmore, 62 N. Y. R. 35 ; Angell’s Law 
of Carriers, 4th ed., par. 125 ; Picleering-Phipps v. London | cents a p 
and North- Western R. W.Co., [1892] 2 Q.B. 229,at pp. 246-9.

McCarthy, Q.C., in reply, referred to MacNamara's Law 
of Carriers, Art. 275, and note pp. 355, 356.
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November 13,1896. Rose, J. :_

JOHNSON V. DOMINION EXPRESS CO./ 205
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Judgment. 

Rose, J,• The plaintiffs 
defendant

are not an incorporated company. The 
company is a common earner. This action is 

brought to compel the company toiarrv the J, .amara’s 
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IW. Co. 
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»

■ I appears that the defendant company has obtained 
facilities from the Canadian Pacific Railway Company by 

means of a contract under which the defendant is bound 
to maintain an express service over the whole line of the

riOOŒ)o7Pany’ fTaUteeing therailway ™mpany about 
$300,000 a year, and actually payin<r thpm
about «400,000. Under this contract, and generall/for

pty Irnsln t “"T® ^ ^ busineSS-the Pendant com- 
P y has in its employ over 700 agents. It has established
a rate of charges or tariff, varying the charges according 
o he weight of the parcels. Its most profitable bust ® 

carrying of small parcels short distances. Its most 
onerous and east profitable business is the maintaining 

a encies at distant points, to which very few parcels°are 
nt, this part of the business being carried 

loss. . The carrying of small 
weight, constitutes, if I 

cent, of the whole busi

the largest amount of business will ordinarily bedonZ ,^
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than th 7 ^ Can'ying ^Parcels much les!

c~ tr-yanrd regahr ch^° by the defendant 
1 any> chaiging for some parcels sav fpn pûni r
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cents ae;td.C°mPany W°U‘d Charg6 at least ‘-nty-fiv

The plaintiffs’ custom is to gather together a number of
686 Sma,,er ParCe,S’ PUt ‘hem ip hampers or pack"
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Judgment, cels and tender them to the defendant company to be 
Rose, J. ried on the tariff charged for parcels under 100 pounds in 

weight, paying for such packed parcels very much less than 
would be charged for the several parcels if sent separately. 

> The plaintiffs' counsel stated that the intention of the 
. plaintiffs was, if possible, to solicit and obtain all the busi

ness that was to be done in the carrying of pai^fels under 
30 pounds in weight, and to take such business away from 
the defendant company.

The defendant company asserts the rjgtit"to decline to 
ry packed parcels for the plaintiffs. Secondly, it asserts 

the right to charge for each parcel according to the ordinary 
rates, and to require from the plaintiffs a statement of the 
number of parcels placed in the packed parcels.

It is admitted that if the defendant company has the 
right to charge for each parcel in the packed parcel, it 
may require from the plaintiffs a statement of what the 
packed parcels contain.

The plaintiffs assert the right to demand of the defen
dant company the carriage of the packed parcels at the 
same rates as any other parcel similar in size and weight 
would be carried under the defendant’s tariff, without 
reference to the fact that such packed parcels contain sev
eral parcels addressed to different persons to be delivered 
by the agents of» the plaintiffs for reward in that behalf. ' 

It is manifest that if the plaintiffs succeed in business, 
they will deprive the defendant company of the most 
lucrative part of its business, and will compel it to carry 
parcels at a loss, so that the plaintiffs may make a profit ; 
and Mr. McCarthy, for the plaintiffs, admitted that the 
result of the plaintiffs’ claim, if tenable, would be that the 
company might be compelled at the instance of the Amer
ican Express Company, a rival corporation, to carry all the 
light and profitable business of such American Express 
Company, making use of the facilities which it, the defen
dant company, has obtained from the Canadian Pacific 
Railway Company to its own detriment, if not destruc
tion, and to the profit of its rival.
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The plaintiffs rely on decisions in England 
parcels. It is to be noted that nearly all the cases citedttxrxs&xrS
position of third parties”: see note to Article 275.

°‘ Carders. P- 355. The note fu4her 
Comme: PI™3, °f ,the CaSeS decided by the Court of 
Tmffi A , iT-iU SeC' 2 of the Railway and Canal 
Traffic Act, 18o4, were applications for an injunction by
in"ThatTmP J”® With/'ail'Vay COmPanies' aad complaint 
o and V 7 g°°ds by railway. a”d in carting them 
hem to T J" ?y Stati0nS' thB companies subjected 

them to disadvantages, and gave themselves and their 
a ents preferences which were undue. The same ground

l d “ « *• «- - ■»
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The genera principles of law governing common car
ers may be found stated by Mr. Justice Blackburn in 

fe Dln°tors, etc., of the Great Western R. W Co v
sÏ°”’At ' 4 H-, L ’ at P' 237' learned Judge'
said. At common law a person holding himself out as a
common earner of goods, was not undfr any ob^tTon

common W*' "i eqUa"y' The ob,igatioa which the
a lTods d rlmPTe. UP°n him' Was t0 a==ept and carry 
all goods delivered to him for carriage, according to his
Sr(t88 h6 -hfd S°me reasonabIe excuse"fornot 
doing so), on bemg paid a reasonable compensation for

To create a liability on the part of a common carrier to 
carry goods tendered to him for carriage, it must
mavbeea P d t0 CarrySUCh gods, for “a person 
may be a common carrier of one thing, while he is not a 
common carrier of another.-’-MacNamL, Article 19 p
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Judgment, said : “ The consignor in the present case, was what has 
Rose, J. been called intercepting carrier,’ competing with the 

defendants in one of the most lucrative branches of their 
traffic. They would have an intelligible motive for wish
ing to clog his trade, and I do not see that there would be 
anything immoral or improper in their doing so by any 
legal means. The decision in that case, turned upon the 
clauses of the Railway Act, and it doe.s not assist to 
lyze or discuss the judgments apart .from such clauses.

But I find language in the judgment of Mr. Baron Bram- 
well, the dissenting Judge, which I think may be used 
pertinent to the enquiry, whether in this case it 
able for the plaintiffs to demand of the defendant conn 
pany the carriage of packed parcels for the purpose of 
their business, at the

an 1

ana-

\
as

was reason-

same rates as other parcels of like 
size and weight would be carried for under the tariff of 
the company ? At page 253, that learned Judge said: 
“ The plaintiff is a carrier, and forwards the property of 
others, nev^r his own. The wholesale houses are not car- 

, riers> and principally forward their own goods. The plain
tiff forwards aR^orts of goods, nô dôubt principally dra
pery, but still he does forward all sorts. The wholesale 
houses do not. All the plaintiff’s packages are packed. 
All those of the wholesale houses are not. According to 
the evidence of Hill, only 50 to 100 out of 700 to 1,000. 
The plaintiff is paid for what he forwards ; the wholesale 
houses are not. What they do, they do for their mutual 
accommodation and that of their friends and customers. 
What the plaintiff does is for profit.” The pertinency of 
such language to the enquiry whether or not the demand 
of the plaintiffs is a reasonable one in this case, is appar
ent when one considers the evidence tendered on behalf of 
the plaintiffs that the company carried similar packed 
parcels for wholesale houses and other customers, at the 
rates which the plaintiffs are willing to pay, and which 
they contend were reasonable. 1 am not convinced that 
the defendant company knew that any wholesale house 
was making a business of sending packed parcels ; and
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carnage of goods for such houses 
goods for the plaintiffs.

The case of Crouch, v. The Cheat Northern R. W. Co. 11 

tion of 'the common laTlhbiUty tÎILrÿ "packéÏpalceb

interfered ^ P'"' and the Court would not
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The facts in that case are not the same as in this and 
the finding there cannot control the finding here ’
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Judgment. 0f persons should combine to carry on a business in corn- 
Rose, J. petition with the defendant, to take from it the most 

profitable part of its business ; to make use of its capital 
and facilities for its destruction, cannot be assumed to 
have been considered or provided for by the company 
in fixing its present tariff. Nor do I think that the plain
tiffs or any of the public could for a moment fairly argue 
or assert that they believed, or were led to believe, that 
the defendant company professed to carry such packed 
parcels, or was an association doing business in such a 
manner.

In the United States, it has been held that a common 
carrier is not bound to allow its cars or boats, or vehicles 
or premises, to be made use of by a rival concern for the 
purpose of soliciting away its business, or of establishing a 
rival business ; and it was held that a railway company 
did not hold itself out as a carrier of express companies, 
or as giving such facilities, or as put by one of the Judges, 
as ‘ a common carrier of common carriers.’ I refer to the 
Express Cases, 117 (J. S. R. 1.

As, therefore, the defendant company was not bound to 
carry except according to its profession ; was entitled to dis
criminate ; was not confined by any rule or regulation as to 
the charges it might make, providing they were reasonable ; 
it seems to me that the question comes simply down to this, 
did the defendant company hold itself out as a carrier to 
carry goods for persons in the position of the plaintiffs, 
^jid for the purposes for which the plaintiffs desired them 
to be carried ; and, secondly, if it did : does the tariff rate 
or rates charged to others, on the evidence before me, estab
lish that th& amount tendered by the plaintiffs, was a 
reasonable amount, or that the defendant company might 
not welhetiarge for each parcel in a packed parcel accord
ing to its ordinary rates ?

I find as a fact that the rates tendered by the plaintiffs, 
or which they were willing to pay, were not reasonable 
under the circumstances. I do not find it necessary to 
determine whether or not the defendant li^s the right
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absduteiy to decline to carry parcels so packed for the Judgment, 
pontiffs hut I say I do not think the defendant ever Roac j 
intended to hold itself out to the public as the carrier of 
the goods of a rival express company, making use of its 
capital and its facilities for doing business to the aggran
dizement of its rival and its own destruction. An 
ment which would lead to the conclusion that Mr 
Carthy candidly, but boldly avowed 
clients, seems to me so unjust 
logically sound.

In my opinion the action should be dismissed with 
costs.
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JuRe McDonald v. Dowdall et AL.

Prohibition—Division Court—Interest—Splitting Demand—R 
51, sec. 77.

of

8. 0. ch.
$1

Where the plaintiff sued in a Division Court for $100 interest upon 
tîeât/f itPTlte‘ tWlth ,the. defendants, and it appeared that she had 
treated the deposit receipt in her hands as one upon which the whole 
sum was past due and collectable :—

that the actipn came within sec. 77 of the Division Courts Act, R.
prohiMtio„ ;ÏÏ1C/,2ede °f =” °f "cti™ is I «4

7BcondM,twi5, t’ 26 °- R'*7; followed' b-t commented on as irre-
ST v' Harr,mn'4 Pri'282'opprovcd

Ju

1
anci i 1

11 t
This Was an application by the defendant Kirkland for 

prohibition to the 6th Division Court in the county of 
Lanark to prohibit further proceedings in a plaint in that 
Court wherein Catherine McDonald was plaintiff and R. J. 
Dowdall and J. T. Kirkland were defendants.

The particulars of defiiand annexed to the summons 
issued by the plaintiff in the Division Court stated that 
in September, 1892, while the defendants carried on busi
ness as solicitors, they were paid and received on the 
plaintiff s account $914, which they retained, giving the 
plaintiff the following writing

“The undersigned acknowledge to hold on deposit for 
Miss Catherine McDonald the sum of $914 * * which 

vsum, less any account of the undersigned, is to bear inter
est at six per cent, per annum for the benefit of Miss 
McDonald ; interest thereon to be payable to Miss Mc
Donald quarterly.

Dated September 17th, 1892.
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R. J. Dowdall.
J. T. Kirkland.”

That there was then due the defendants for accounts I 
$20.85, which left $893.16 on deposit in their hands for 
the plaintiff.

That the defendants had paid the plaintiff $80 on 
account of interest. 1
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v th6 Plaintiff °n the 17th da>' Of Statement 
of $120 ' f dedUCtmg the ®80’ for interest the sum

That the plaintiff abandoned $20,

213

!

a portion of the

JuîlsÏ1’16™1” daimed $100' int6reSt UP t0 the 17th

The summons was issued on the 4th August, 1896.
and th defenda° Parkland disputed the plainiff’s claim 
and the jurisdiction of the Division Court.

$120.

:t, R.
t

Hi
lan?fiT, T ,0n for prohibition the defendant Kirk-
1 m bv than f riVnd eXMbited two '«otters written to 
him by the solicitor for the plaintiff before the action in
amount o^l 4‘ ,he f" a che1ue for the whole 
amount of $914 and ,nterW,4id in the second of which 
he asked for something on account of her claim 
that ‘ if paid the interest at 
for the principal.”

The plaintiff’s affidavit in answer stated that the 
referred to in the particulars of claim was left with the 
defendants upon the understanding that the principal was 
to remain on deposit for a length of time, and that sh 
to be paid the interest quarterly.

fn an affidavit of the defendant Kirkland filed in replv 
ÎZmeunonatthr,0r 1 AUgUSt' 1895’theP'*in«ffhad filed

dauTrZf It" Stat6 °f the defendant Do"'-
Ï.1' the dep0sit and intere»t. with-

immefLtf-fÎrceÏ. ** ** ^ d"

for
r of 
;hat
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-The motion for prohibition was argued before Boyd, C
m Chambers, on the 25th January, 1897

J. E. Jones, for the defendant Kirkland, contended that 
he claim for $100 interest was part of a larger claim for 

principal and interest, and the action was therefore brought

2 Ttvr Zo{ the Division courts Act- » -s o. =h. 51, forbidding, the splitting of demands, citing Re
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Argument. Clark v. Barber, 26 O. E. 47 ; and also that the claim was 
for the balance of an unsettled account in the whole 
exceeding $400, and therefore brought in violation of the 
same section.

Hasten, for the plaintiff, contra.

January 25, 1897. Boïd, C.

[VOL.

i

The affidavits, letters, and papers shew that the plaintiff 
has treated the deposit receipt in her hands 
which the whole

as one upon
sum is past due and collectable ; that 

fact brings the case within the decision of the Divisional 
Court in Re Clark v. Barber, 26 0. R. 47, which is binding 
upon me. b

I am not satisfied with that decision, not because it over
ruled my order refusing prohibition, 25 0. R. 263, but 
because it appears irreconcilable with such cases as Dicken- 

Harrison, 4 Pri. 282, approved in Attwood v. Taylor, 
1 M. & G. at p. 307, where it was held that if two distinct 
sums are due to the same person on the same day under 
the same instrument, he may sue for either at his election 
—they may be the'subject of separate actions, and 
distinct and separable, though the one be for principal and 
the other for interest. To sue separately in such a case is 
not to split one entire cause of action, and would appear 
not to violate the meaning of sec. 77 of the Division Courts 
Act.

son v.

are

1

i 1
But, as the case stands, I have to order prohibition 

without costs.
E. B. B.
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[DIVISIONAL COURT.]

Russell v. French

Lien—Mechanics’ Lim-MaterM,-Drawbacks» Via ch 36 
sec. 10(0.). ' '

ET AL.

curtate

»■ - * *-

This

materials
was an action to enforce a mechanic’s lien for Statement, 

supplied to the defendants F. J. French & Son 
the contractors, against whom the plaintiff claimed $373.2o’ 
ie balance of the price of such materials. The plaintiff 

also asked that he should be declared entitled to a lien 
upon the lands of the defendants John W. Carroll, Alfred
defenT0 ’t11 uT" DaVieS for that sum-and ‘hat these
faulMW nh°v 6 °rd6red t0 pay that mm> and in de- 
ault that all the estate and interest of these defendants

in the said lands, or a competent part thereof, might be 
sold, and the proceeds applied in or towards payment of 
he sum claimed and the costs of the action, pursuant to 

the Mechanics and Wage-Earners’Lien Act, 1896 
The defendants Carroll et al, the owners, alleged that

ZlrZ IOTd 6reCti0n aDd COmP,etion of‘he houses 
npon the lands in question, according to the contract
between these defendants and the defendants F. J. French 
* Son, the contractors, was $2,358, of which sum these 
efendants paid to the contractors, in accordance with the 

contract and upon the architect's certificate, $1,275, before
tlJcont1Cet0f any hen’ and Previous to the dismissal of 
the contractors, on account of the failure of the contrac

ta the finT^ , temS °f the COntract- and Previous 
ta the final abandonment of the contract by the contrac- 

28—VOL. XXVIII. O.R.

V

XXVIII,] RUSSELL V. FRENCH. 215

I

1

■

1

I

!
I

si

;

[VOL.

n was 
whole 
f the

intiff
upon
that

ional
ding

>ver-
but

ken-
tjlor,
linct
nder
tion
are

and
ie is 
iear
irts

lion

B.

n

E;;



In this case’I have to determine the rights of the parties 
under the following admissions of fact.

The plaintiff furnished bricks to the contractors, French 
& Co., who engaged to do certain work for their co-defen
dants in the erection of houses on land owned by them. 
The contract is admitted. It was for the sum of $2,358. 
After the work had proceeded to a certain point, the contrac
tors were discharged by the architect under the terms of 
the contract, and the contractors and owners put an end 
thereto. At that date work had been done to the value of 
$1,630, of which the architect had certified for $1,593.75,, 
of which latter sum the owners had paid $1,275 to the 
contractors, and $23.20 for wages. The owners then com-

Tho action was tried by Mr. James S. Cartwright, an
official referee, who gave judgment as follows

216 THE ONTARIO REPORTS. [VOL.

Statement. tors ; that subsequently these defendants, the owners, paid 
for the completion of the houses to another contractor the
sum of $923, in pursuance of the terms of the original 
contract, and in addition thereto to wage-earners for wages 
earned and work done by them on the houses, for which 
they had a preferred lien under the statute, the sum of 
$23,20 ; that the balance left after paying these 
of $1,275, $933, and $23.20,

sums
was $126.80, apart from 

any damages that might be claimed by these defendants, 
the owners ; that, besides the plaintiff, several other per
sons claimed to be entitled to mechanics’ liens on the 
property in question ; that these defendants, the owners, 
in pursuance of a demand made upon them under 
27 of the Act, furnished such alleged lien-holders, inclu
ding the plaintiff, with full particulars of the contract and 
of the sums paid out by them, and also offered, for the sake 
of peace, to pay such alleged lien-holders the said sum of 
$126.80, all alleged lien-holders assenting thereto and dis
charging these defendants’ lands from their liens (if any), 
which offer was not accepted by the plaintiff or such other 
alleged lien-holders ; and they brought $126.80 into Court.
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pl1ed/h2mVOrk,aCCOrding t0 the original contract, at

S223i°208 f V, T1r,am0UntS added toother make CartwrightPrice of $2^8 T® tf fr°m the °rigillal contract Off. Ref' 
price of $2,3o8, leave a balance of $126.80, which the
defendants the owners have paid into Court as beinu all
the moneys in their hands liable to the plaintiff's lien. .

The plaintiff’s contention is that, under the law as it now 
stands, he is entitled to call upon the owners for twenty 
pei cent, of the value of the work done at the time when 
he contract was taken away from French & Son, which 

would be $304, after allowing them $23.20 paid for wa-ms 
as being preference claims. He further argues that, in a°ny’ 
event, the case of Reggin v. Manes, 22 O. B. 443, has laid 
down how the 
facts of this

a Judgment. :I
:

? ,1

percentage is to be ascertained under the mcase.
"■* » '" «1 - -*>«■.

Section 8 of the Act of 1896, 59 Viet. ch. 35 (0.) is 
-dent,ca with sec. 10 of E. S. O. ch. 126. Unless in some 
part of the former Act this provision has been so varied 
as to assist the plaintiff in the present case, he cannot 
recover more than the defendants have admitted and 
brought into Court. By sec. 13 of the Act of 1896, this 
sec. 8 ,s expressly suspended in such a case as the present 
n favour of wage-earners, but no similar provisionin’ 

t be found in favour of material men. In view of the 
p am language of sec. 8, and the fact of its being expressly 
re-enacted, I do not see how the plaintiff’s contention can
be that the r,'y VieW in Which u oould prevail would
11 tar purp°8e 0f the Act of 1896 was to 
create a fund of twenty per cent, (or fifteen per cent, in
ome cases) of the value of the work done from 
.me, which would always be forthcoming to satisfy any

in 7 °V’en that mIght be successfully established. Buf 
“ the absence of any provision to that effect, I think it
Si^rheLe6is,aturesotoenact-if-h

. T*16 case of Harrington v. Saunders, 7 C. L. T. 0
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judgment. 88, seems very much in point. The reasoning in that
Cartwright, must be applied to the terms of sub-sec. 4 of sec. 13 of 
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the Act of 1896.
In my view, $126.80 is all that in this case is “the sum 

payable by the owners to the contractor” (sec. 8 of the Act 
of 1896), and the plaintiff cannot recover any more against 
the land.

As the point is new, and not by any means clear, I can
not give any costs of this proceeding except as against 
French ; but will allow the defendants the owners $5 for 
costs of judgment and registering discharges of all liens.

The plaintiff appealed from this judgment to a Divisional 
Court, and his appeal was argued before Meredith, C. J., 
and Rose and MacMahon, JJ„ on the 12th January, 1897.

J. H. Denton, for the appellant. 1. The intention of 
the Mechanics and Wage-Earners’ Lien Act, 1896, is to 
set apart a fund of twenty per cent, of the value of the 
work done for lien-holders on which a lien attaches, not
withstanding that such drawback may never be due and 
owing to the contractor : sec. 10.* 
the sections of the former Act, R> S. 0. ch. 126, dealing 
with the same matters, in Re Sear and Woods, 23 O. R. 
474, that under the words “ the price to be paid,” unless 
a lien-holder could establish that there was money owing 
by the owner to the contractor, no lien attached. See 
also Goddard v. Goulson, 10 A. R. 1, and Re Cornish, 
6 0. R. 259. But the language of this new section is 
entirely different, and provides for a drawback of twenty 
per cent, on the value of the work only. 2. The increased 
cost of completing the contract, which the owners claim

It was held underli
Meredd
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*10.—(1) In all cases an owner shall as any contract progresses deduct 
from any payments to be made, and retain for a period of thirty days 
alter the completion or abandonment of the contract, twenty per cent, of 
the value of the work, service, and materials actually done, placed or 
furnished, as defined by sec. 5 of. this Act, and such values shall be 
calculated on the basis of the price to be paid for the whole contract ; 
provided that where a contract exceeds $15,000, the amount to be retained 
shall be fifteen per cent, instead of twenty per cent., and the liens created
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dmïëfandn, theAWbaCk'iS ac'aim in the nature of Argument, 
damages, and no such claim can be made here, because the 
contractor and the owners on the 7th August, 1896 for- 
mally m wnting cancelled and rescinded the contract.
See I etne v. Hunter, 2 O. R. 233. 3.. In any event the 
learned referee erred in the manner of his computation.
A pa} ment in excess of the contract price made to 
plete a buddmg owing to the failure of the contractor 
should be deducted from the contract price, and the twenty 
per cent, calculated on the balance of the contract prii 

tei such deduction : Reggm v. Manes, 22 0. R. 44&P 
o now, for the defendants Carroll et al., the 

.0.1 10 of the Act of 1896 gives no greater rights to lien-
limited t A ^ ^ bef°re that Acfc' The lien is to be 
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Judgment, entitled to a charge is to be calculated, according 
MeretHth, 10, at twènty per cent.

to sec.
on $1,5.93.75, the value of the 

work actually done by the original contractors, after de- 
ducting $23.20, the amount paid by the owners to wage- 
earners. That percentage it was the duty of the owner to 
retain out of the payments to be made to the contractor, 
and it appears to have been intended to formrtr fund for the 
payment of the lien-holders, and not subjectroo be affected 
by the failure of the contractor to perform his contract, 
s, ^ie plaintiff has substantially succeeded, and should 
have costs. We fix the plaintiff’s costs of the whole pro
ceeding, including the appeal, at $100.

Rose, J.

Fosi

Munir
D
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The ar: i

Act, 
by in

Thi

restra
collect
1896.It seems to me that sec. 10 of 59 Viet. ch. 35 requires 

that the owner shall deduct from any money that he agrees 
to pay the contractor as the work progresses, whether it be 
fifty, sixty, eighty per cent., or any other sum, twenty per 
cent, ot the value of the work done and materials fur
nished, such value being calculated on the basis of the 
price to be paid for the, whole contract, and such 
twenty per cent, so deducted is to form a fund for the 

1 lien-holders ; that is, instead of going to the contractor, 
it goes to the lien-holder ; for, the owner being willing 
that the contractor should receive the stipulated percent
age, and that no part of the s^rne should be retained 
as security, the statute takes from such percentage twenty 
per cent, of the value of the work, and sets it apart 
fund for the lien-holders, and thereafter it is available 
for them only, and not as a fund to which the 
can resort as security against or to make good any loss 
occasioned by the non-completion of the contract. Section 
8 must be read in the light of sec. 10, i.e., “ as herein pro
vided.”

MacMahon, J.

I agree.
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Foster v. The Corporation

tonburg.

Z: "cl

mS
by municipalities, ialiinifcgd.' ’ the ann“' ™« Permitted to be lévfed

This was a motion to continue an 
restraining the defendant corporation from 
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1896. y
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-L'"™L7ï«,8â77 i*‘ -w— a.Act, 1892,55 Viet cap 42 fO 1 th C°n80^dated Municipal 
must not exceed two cenÏ’on ZT ‘0 !" .,evied

SklpT' bHere’fHe annUal mte e«eedsrZeXtwoSœntotins appears by reference to the tax bill Th /ispss
Public School Act, 1896, Vv eHh To^S,®7 * t 
18 m“u‘ by school rates, namely suÏh amount " u

SPiSSiSr* f 
s.7»I r*u-““

mi pro- | 1 * Hardcastle on Statutes, 2nd ed., 172 209 ’

n.uut is within the two cents. Section 357 
slews that two cents shall be exclusive of school

1
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expressly

purposes. Section 69 of the
rote. It is a rate for sihooliB. B.



January 10th, 1897. MacMahon, J. :-p-

The ground taken by thé plaintiff is that the council 
had assessed for the yeaiyl896 more than an aggregate 
rate of two cents qn tfcréclollar on the actual value of the 
ratable property within the corporation limits, exclusive 
of school rates.

There were threet affidavits filed on the motion. That 
of Benjamin Foster who states his property is assessed for 
$1,500, on which sum his taxes at two cents on the dollar 
would be $30. The notice served on him shews tlpit his 
assessment amounts to $41.43, made up according to the 
notice as follows :
County rate $-000412 in the dollar ...........
Village rate $-018488 in the dollar ...........
Special rate under village debenture :

By-law number 27 $-0011 in the dollar

$ 0 62
27 73

1 65

$30 00
Public School rate $-0062 in the dollar .....................'.........

“ “ “ under by-law of the torporation of Nepean :
number 449 $-00142 in the dollar...................................

$9 30

2 13
--------11 43

r"
$41 43

S.y
... * .

Statement. Public Schopl Act refers to the annual expenses, while 
357 of the Municipal Act is not so limited, but includes all 
Wes for school purposes. In any event, the amount of the 
excess is so trifling, as not to justify an injunction being 
granted, restraining the collection of taxes throughout the 
whole township, but the plaintiff should be left to his 
remedy by action.

Lindsey, in reply. The excess required to be paid by 
* the plaintiff is not to be alone considered, but the amount

payable by all the ratepayers which amounts to a very 
• large sum. This is a proper case for an injunction. It 
I was so decided in Wilkie Corporation of Clinton, 28 
l Gr. 557, where an injunction was granted on it being 
'shewn that for the purpose pf erecting a market house, the 
municipal council was required to levy a rate in excess of 
the two cents.
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Judgment, the property, of separate school supporters would be 
MaoMahon, assessed for the building of such public school.

The “ expenses of the schools ” mentioned in sec. 62, 
sub-sec. 9 of 59 Viet. ch. 70, include all the charges arid 
expenses in connection therewith, including, of course, the 
payment of the yearly sum to meet the debenture debt 
maturing each year, together with the interest thereon.

The injunction must be dissolved ; the costs of this 
motion will be disposed of by the trial Judge.

THE ONTARIO REPORTS. xxv:
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[COMMON PLEAS DIVISION.]

Regina v. Quinn.

Justice of the Peace—Adjudication—Adjournment Sine Die—Conviction.

A justice of the'peace in sumtna 
sine die for the 

Conviction quash....

This was a motion to quash a conviction of the defen
dant made by James Clement and Patrick Jordan, two 
justices of the peace for the united counties of Stormont, 
Dundas and Glengarry, for an assault committed on Gordon 
Rupert.

The information was laid by the complainant Rupert, 
before James Clement, one of the justices, on the 16th 
November, 1895. The complaint was heard on the 22nd 
November, before the above named convicting justices, 
and James H. McMillan, another justice of the peace for 
the said counties.

Mr.
ry proceedings before him cannot adj 

purpose of considering his judgment. crown ; 
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Statement.

I;

! :

y DuVemet, for the motion.
No one appeared in opposition thereto. '
The argument took place on October 16th, 1896, before 

the Common Pleas Division, composed of Meredith, C J., 
Rose and MacMahon, JJ.
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January 25th, 1897. 
- delivered by

REGINA V. QUINN.

The judgment of the Court
llbe 225 I
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Judgment, him at a time and place named on the 13th of April, 1896, 
MacMahon, to deliver judgment. Mr. Clement and Mr. Jordan, two of 

J’ the justices, met at such time and place and, in the absence 
of the defendant, and even without notice to him or his 
solicitor, delivered judgment convicting the defendant of 
the assault charged, and inflicting a penalty, and directing 
him to pay the costs.

This proceeding was wholly Iqçyond the jurisdiction of 
the magistrates, and was in my opinion absolutely void.

In England, prior to\the passing of the Imp. Act, 11 & 12 
Viet. ch. 43, in cases

16, a 
tices 
time ; 
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one w
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of summary proceedings, the power 
existed at common law iji rthe magistrate io adjourn the 
hearing, and, the practice as to such adjournment is thus 
stated in Paley on Convictions (ed. 1838), pp. 40 and 41 
“The hearing may, either upon the application of the 
defendant, or, for any other cause, be adjourned to a sub
sequent day ; taking care not to exceed the time, if any be 
limited by the Act, for making the conviction. But if the 
limitation refers only to the time in which the offence must 
be prosecuted, * * and not * * to the time of mak
ing the conviction, then, provided the information hits been 
laid in due time, the hearing and subsequent proceedings 
to judgment will be valid, though postponed to a term 
beyond the period mentioned in the Act.”

Subject -to the limitations above referred to, the po 
of the justices at common law to adjourn during the hear- 
ing appears to have been almost Unlimited. But the 
question of adjournment after the hearing for the purpose 
of delivering judgment is not treated or discussed at length 
in any of the text books I have consulted. When, how
ever, an adjournment took place after the hearing for the 
purpose of adjudication, it would, in the language of the 
text already quoted from Paley. be a “ subsequent proceed- 
*nê> judgment, ’ and would be valid. Such an adjournment 
must unquestionably have been to a day certain, which 
would be stated by the justice in the presence of the par- 

' ties.
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The question, however, was fully considered in Nova 
MacMahon, Scotia in 1890, in Rei/inu v. Morse, 22 Nova Scotia 298, 

J' where it was held that where a justice adjourned the trial 
without day, stating in the presence of all the parties that 
he would make up his judgment and notify the parties 
affected, which he did intime for an appeal frointhe convic
tion, that no conviction could be made, the justice having lost 
jurisdiction by the adjournment without day. Mr. Justice 
Townsend in his judgment, at page 300, made these per
tinent observations y Here the magistrate closed his Court 
without even putting the defendant under his own recog
nizance, and thus lost all jurisdiction over him on the 
particular prosecution before him. One way in which to 
test the question is to ask, in what way known to the law 
could he have brought the defendant again before him for 
the purpose of giving his decision ? Again, if not bound 
to name a day certain, there is nothing to oblige him to 
give notice of his decision until it is to be acted upon, and 
how then could the defendant gèt the full benefit of his 
right of appeal. All these considerations, to which others 
might be added, shew that his proceedings after the ad
journment of the Court without day were without author
ity, and the conviction therefore bad." And Mr. Justice 
Wetherbe said, at p. 301: “No Court, I think, has 
held such a conviction good, and no Judge has suggested 
that such a decision could be sustained as a conviction.”

In this case there was no notification whatever of the 
intention ot the justices to meet and deliver judgment, so 
that this is,even a stronger case for the defendant than 
the one referred to from the Nova Scotia Court.

The conviction must be quashed with the usual protec
tion to the magistrates.

THE ONTARIO REPORTS. XXVI
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rial Aikin v. City of Hamilton and the Toronto, Hamilton 

and Buffalo R. W. Co.

Railway»—Highway Crou'mg—.Accident—Damage».
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Keachw v. Corporation of ToroMo, 22 A. li. 371, distinguished.
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action brought against the defendants, the 
corporation of the city of Hamilton, to recover damages 
sustamed by the plaintiff by reason of a defective crossing 
on Bailie street in that city. '

The action

an
Statement.aw

for
Iind :

». E!to tried before Falconbridge, J., without 
a jury, at Hamilton, on the 22nd October, 1890.

The defendants, the corporation of the city of Hamilton, 
had the Toronto, Hamilton and Buffalo R. W. Co., made 
party defendants.

The evidence shewed that at the place where the defen
dants railway crossed the sidewalk on the street, it was 
raised some two feet above the sidewalk, the portion

■ , W,ee,n the tracks being filled up with broken tiles
■ which loose boards were placed. The plaintiff was walking
■ a ong the street, on her way to see a friend living on the
■ Street beyond where the crossing was, and on reaching the
■ place where the tracks were, she got up on to the tracks
■ and, in attempting to get down again, she slipped and fell
■ and was injured. It was proved that there was no other
■ way ot getting to the place where the plaintiff was going 
1 !X”®pt b>' g°ing over this crossing. It was also proved
| weeks 6 Cr0aSiDg had been ^ the State 11 WBS for some

■ n Per“llsslon from the Railway Committee of the Privy
I nf°r Dt0,C,'°SS the Street in Suestion, under section 187
■ oi the Railway Act, 1888, had been obtained by the rail-
■ way company. J
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Statement. The defendants claimed that th: 

their part, and that the accident 
plaintiff’s own

was no negligence 
occurred through the 

contributory negligence in attempting to 
go over the crossing in daylight, being a place which she 
claimed to be dangerous, and which, therefore, she should 
have avoided, relying on Keachie v. Corporation of Toronto, 

A. It. 371.
The defendants, the corporation of the city of Hamilton, 

also set up that if there were any obstruction to the high- 
way it was caused by the defendants, the Toronto, Hamilton 
and Buffalo R. W. Vo., from whom they had a contract of v- 
indemnity ; and they claimed relief over against them.

ere Ion
the | 
she l
*225

Th1
nify
defer
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I J. If. Nesbitt, Q.C., and John Greer, for the plaintiff. 

Mackekan, Q.C., for the defendants the 
the city of Hamilton.

Carscallen, Q.C., for the defendants the Toronto Hamil
ton and Buffalo R. W. Co.

corporation of

I
Crimim

Spe<T*1® learned Judge reserved his decision, and subse- 
quently delivered the following judgment :

October 28th, 1896. Falconbridoe, J,

I distinguish Keachie v. Corporation of Toronto, 22 A. R. 
371, from the present case in this, that there close at hand 
a safe passage was provided, which plaintiff well knew 
but here no such provision was made.

1 he evidence on the q uestions of negligence of the defen- 
dants and contributory negligence of the plaintiff largely 
preponderates in the plaintiff's favour; and I find as facte 
both issues for her ; and I hold that neither the legislation 
of the city and Province, nor the orders of the Railway 
Committee absolve the defendants from the performance 
of their duty to the public in this regard.

In a case like this where the patients’ symptoms are 
entire y, or almost entirely, subjective, and the medical 
evidence is contradictory, I should not feel myself at 
liberty to award very heavy damages.
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Statement, plaint of one Alfred Brown : that the said company did, 
during the months of June and July, 1896, unlawfully 
keep open shop at the city of Toronto, for retailing, dis
pensing and compounding poisons, contrary to the form of 
the Pharmacy Act and amendments thereto.

On the ground floor of the said store op building 
space is set apart for a drug department, which depart
ment is, and has been under the management of one Charles 
P. Lusk, a duly qualified pharmaceutical chemist, registered 
under the Pharmacy Act, and who had taken out a certi
ficate under the provisions of section 18 of the said Act.

It was admitted that the said Lutjk did, in said depart
ment, dispensb certain drugs containing poisons, and sell 
certain poisons to tfie complainant, all of which poisons 
are mentioned and set out in the schedule “A” of the 
Pharmacy Act and amendments thereto.

The said Lusk is the holder of one share of the stock 
e in said company, and the position occupied by him in the 

said bhsiness is, that hé manages the drug and patent 
medicine business carried on in the said store of the said 
incorporated company at the corner of Queen andvYonge 
streets in the city of Toronto ; and that he sells, dispe 
and compounds all the poisonous drugs and medicines 
required in carrying on said business. The said Lusk 
received for his services aforesaid, the sum of $15.00 a 
week. The agreement for hiring between the said 
pany and the said Lusk, may be terminated by either 
party on one week’s notice. All the goods, including said 
poisons required for the said department, are from time to 
time purchased by the said Lusk on his own judgment, but 
with the moneys or upon the credit of the said
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which said company receives the proceeds of all sales 
made in said department, such proceeds going into the 
general cash receipts of the whole departmental store.

On the foregoing facts, which were admitted, the police 
magistrate in his view of the law, following the case of 
Pharmaceutical Society of Loudon v. Provincial Supply 
A 88ociation, 5 App. Cas. 857, dismissed the informa
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£noldr T/aint ,°Vhe 8aid Alfred Brown ; and Sftement.
, der °f dlsmisaal belng questioned byAtie prose- 

cutor, on the ground that the defendants>Cre guilty

AhfpT rgeAd °" the ™fo™atio^„„de, section 
21 of the Pharmacy Act, he stated this case so that his 
decsm on the law of the case might be reviewed by 

Division of the High Court of Justice. 7

On November 25th, 1896, before the Chancery Division 
ot the high Court of Justice composed of Boyd V 
Fekguso^ and Robertson, JJ„ the special case was 
argued On Osler, Q. G, and E. T. Malone, for the private 
prosecutor, proceeding to argue the case, Shepley, Q. C. 
for the defendant, raised the preliminary objection that 
the police magistrate had no power to state a special 
The Court decided that they would hear the case subject 
to he preliminary objection, and Osler, Q. G, and Ritchie,
Y- toi the defendant, argued the
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Shepley, Q.C.J in support of the preliminary objection.
Court Thmn1!tr8teA,ad n° P°^r t0 8tete » case for this 
Couit. The Ontario Acts, R. S. 0. chs. 74 and 75, contain
the complete procedure for offences under Ontario Acts 
These two Acts cover the whole field of procedure in 
«ro case of summary convictions and appeals under the 

< J?" ° Statulf8- Section 65 of 32 & 33 Viet. ch. 31
(D.), provided for the right of appeal to the sessions, and 
this was embodied in secs. 76 and 77 of the R. S. C.

s i . ° XT*! iS there granted t0 a magistrate to
to t CaSe' rhe hrst Act whlch gave magistrates power 
L ted tna CMe ?" 32, Vict' Ch' 15- sec- 5 (0.). That is
muted to cases where the question is as to the constitu-
lonahty °t the Act under which the conviction is made, 

atter is discussed in Regina v. Wason, 17 A. R 221
tel!/8 POmte(! °Ut that Where the'-e is what may be 
termed provincial criminal law, there is the right to enact
provincial procedure with regard to offences against that 
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Argument. c0(]e 0f proceJure t0 g0ve Sect 
Gent 
881). 
upon 
long 
case 
on th 
exces

of this kind, including 
an appeal to the sessions, and limited the stating of a case 
to mutters involving the constitutionality of Provincial 
Acts, they have, so to speak, occupied the field, and hav
ing in no way embodied section 900 of the Criminal Code 
as part of the Provincial Legislation, it cannot, therefore, 
apply to this case, being limited to offences over which the 
Dominion Parliament has jurisdiction. This is in 
stance an

rn cases

:

sub-
appeal, and therefore applying the cognate pro- 

visions of the Dominion Code would be in effect to 
the jurisdiction of the Province.

Th:
the poust

Oder, Q: C., contra. Section I of R. S. 0. ch. 74, is quite 
wide enough td cover the stating of a case. It adopts the 
Dominion procedure then in force, that is in force at the 
time the case comes on for - trial. The contention that the 
field, so fur ns the stating of a case is concerned, has been 
occupied by the provincial legislation, is not correct. The 
held there occupied is of a limited character, namely, as to 
the constitutionality of certain statutes, leaving all other 
matters open. The reason was that it was not deemed 
advisable that a magistrate should decide on constitutional 
questions. Section 1 is limited by section 2, namely, that 
it is not to affect the procedure on appeals. The effect of 
sec. 9 of the R S. 0. ch. 74, is merely to delay the coming 
into force of the Dominion legislation until the next ses
sion of the Ontario Legislature, to enable it to legislate on 
the subject if it so desire, but if it does not do so, then the 
Dominion legislation becomes effective. The effect of 
tion 900 of the Code is not to interfere with the 

the evidence, but merely for the statement of 
the settlement of the law!
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December 12, ^896. Boyd, C.

In the Criminal Code of Canada, 55 & 56 Viet. ch. 29, the 
classification of contentstgives as Title VII. " Procedure,” of 

\which part LVIII. contains all the provisions as to “ Sum- 
MRry Convictions,” embracing sections 839 to 909 inclusive.
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GeneraTsession ^ (f ^ ^ ‘° “ W to the J-dgm™, 
ton Q 7 “ WeU Up°n the facts as the law (section

S710ns. 88P to 895 relate to proceedings Z 
upon cevhoran. Section 900, the one in question is!

case b} the magistrate, in order that it may be reviewed

excess of jurisdiction!' “ err°ne°US ™ P°int °f kw' » » *

The internal evidence supplied by this section is that 
the proceeding ,s regarded and spoken of as an appeal ■ 
he dissatisfied merson is styled the "appellant"! he 

to give a recognizance conditioned to “ prosecute his 
appeal without del.» The "judgment appealed against "
IZT\ lL jUStiCe “ dM be nof liable

Sion An 1 J .”“7 °f SUch aPPeal against his deci-----y
on. And sub-sect,on 14 provides that any person who 

appeals under that section‘900, from which he is eÎ

We abldold el' ^ Smions. shaI1 be taken to 
nave abandoned any appeal tp the sessions. The Code
heref tl,at ^ method „f ^ case tQ be

t „f appe.al e9ulva,ent to the ordinary appeal upon 
the facts and law to the General Sessions '
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Judgment. Statute 20 & 21 Viet. ch. 43, as added to by 42 & 43 Viet. eh.
Boyd, C. 49, sec. 33. These English enactments are treated of in 

Paley oh Convictions, 7th ed„ ch. 4, p. 213, under the head 
ot “ Appeal by Special Case,” and are spoken of in the deci
sions of highest value as providing for appeals : South 
Staffordshire Waterworks Go. v. Stone, 19 Q. B. D. 168, 
approved and followed in Lockhart v. Mayor, etc., of St. 
Albans, 21 Q. B. D. 188.

The preliminary objection being well taken renders it 
needless to examine into the merits of the appeal.

The judgment must be for the respondent with costs.

Ferguson, J. :■«—

Where a penalty or punishment is imposed under the 
authority of any statute of the Province of Ontario, or of 
any other statute or law in force in Ontario, and relating 
to matters within the legislative authority of the Legisla
ture of the Province, and is recoverable before, or may be 
inflicted by a justice ot the peace, or a police,or stipendiary 
magistrate, the first section of chapter 74 of the R. S. 0., 
adopts the procedure given in the statutes of the Domin-' 
ion at the time in force, unless in any Act thereafter passed, 
iingpsing a penalty or punishment, it should be otherwise 
disclosed. But it also provides that nothing in the section
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This case comes before us in the .form of a case stated 
by'the magistrate professedly under the provisions of 
tion 900 of the Criminal Code ; one of the sections in the 
group of sections in part 58, relating to summary convic
tions. The language employed in various parts of this 
section 900, shews, as I think, clearly that such 
stated is an appeal. ^

Then, granting that this is an appeal from the decision

ed, shall affect procedure on appeals, 
alleged offence in the present cases, is one for an 
contravention of the provisions of a statute passed 
Legislature of Ontario, and no question arises as to
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it. ch. 
of in 
head 
deci- 
fouth

:

7"““- •“'•
elusion is reached that a procedure by w»y of stated case 
under the provisions of section 900 of the Code is 
thorized. *

Aiming that an appeal would lie in the present in- 
^ stance,, it seems to me a case for an appeal under the pro

cedure of the Province, and on such an appeal, questions of 
law and fact can bdth be determined.

The only instance in which in the procedure of the Pro
vince respecting summary convictions, a ease can be stated 
is confined to very narrow ground, aid is not this case’ 
and besides such a case is necessarily presented to and’
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*
:

Baker v. Forest City Lodge, Independent Order of 

Oddfellows.

Parkhouse v. Dominion Lodge, Independent Order 

of Oddfellows. ,

Violent SecMa-Buto m-Awaamf „/

qui

Jar
1 ■ i

Lod
thats ii:
was«*

TThe plamtiff becurae a member of an Oddfellows’ Lodge by subscription
îmitaî-Tkaf the S.en"ml laWB mil by-laws, and was ready and 
willing to yield obedience thereto. At that time there was a by-law in 
force fixing the amount of the weekly sick bene£t-pnyable to members 
a,nndpna 80 by which the eocietyCcouldLpeal, suspend or
âèmiëntîv a lby'aWS by ° liy"^w P,,Med by II twVlhirds votm Sub-

imrÏdpMnStlttUtl<l1h în*v.011 h 8 failm£ thereon,/brought an action seek-

flSlarVttZratr„\trnS^«rLh,V°mPetenCe °f ** a0dety “‘d

for f 
such 
powi 
deen 
thep 
degn 
the i 
upon

Ii !
I1!

1 ii Th
! These were two actions tried before Boyd, C., without a 

jury, at London, at the Winter Assizes, on the 13th Jan
uary, 1897.

The trial took place on admissions of fact made by the 
parties, the substance of which, so far as material, is set 
out in the judgment.

Statement. ion L 
and p■

Th,
enjoy,
dollar
there
house,

: !

/. F. Hellmuth, and Fitzgerald, for the plaintiffs. 
Shepley, Q.C., and R. K. Cowan, for the defendants.

The following authorities were referred to in addition to 
those mentioned in the judgment -.McCabe v. Father Matth
ew’s, etc., Society of South Brooklyn, 24 Hun N.Y. 149 ; 
Poultneyv. Bachman, 31 Hun N.Y. 49; Davies v. Second 
Chatham Permanent Building Society, 61 L. T.N. S. 680; 
Stohr v. San Francisco Musical Fund Society, 82 Cal. 557, 
22 Pacific Reporter, 1125; St. Patrick's Male Beneficial 
Society y. McVey, 92 Penn. St. 510 ; Sco(t v. Avery, 5 H. L. 
Cas. 811 ; Belaud v. L'Union St. Thomas, 19 O. R. 747; 
Bacon on Benefit Societies, 2nd ed., sec. 91a.
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239The learned Chancellor 
quently delivered th reserved his decision, and subse- 

following judgment Judgment. 
Boyd, C.

IDER OF e

January 21st, 1897. Boyd, C. 

The plaintiff Baker became a 
Bodge in January, 1865, by 
that he had

Order

membei-iof the Forest City 
examined th ril>tio'> under his hand
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Judgment. It seems to me very plain that the principle of such 
Boyd, C. cases, as Wright v. Incorporated Synod of the Diocese of 

Huron, 11 S. C. R. 95, and Pepe v. City and Suburban 
Permanent Building Society, [1893] 2 Ch. 312, is con
clusive against the plaintiffs. They enter into no contract 
to receive a specific sum ; on 
of a society which has powers of internal regulation and 
legislation, they are

Ma

Def

the contrary, as members
An ti 
It iswilling to take the benefits from 

time to time defined b/ the by-laws of the Lodge. The 
very notion of being governed by by-law, indicates that 
change, repeal, and amendment, are expected, if . not 
invariable, concomitants of such a power according to 
changed circumstances and in view of the best interests 
of the private society so organized.

There is no question here as to the good faith of the 
membership in making this change, 
power to change from time to time ; and that being so, it 
seems inevitable that these two members put themselves 
into the hands of the whole body, agreeing to abide by 
the decision of the required majority as to any changes in 
the matters regulated by by-lrfws. Apart from American 
decisions

of
iut
of

wg

TJ
the (

Tl
to the express false 

the v 
plain 
and c 
of am 
busin

or as

cited, there are two English in the Queen’s Bench 
in 1891, exactly in point : Stooke v. Mutual 

Provincial Alliance, Wollsteins Cases Affecting Friendly 
Societies, p. 22d, and Dixon v. Thompson, ib., 259.

The actions fail and are dismissed, but I hope costs will 
not be asked.
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[DIVISIONAL COURT.]

Marshall v. The Central Ontario Railway Com

sax St Z!XT ’
criminal offence under sec 293 of the Rn^w^^A1!8 lP?7r.ticiPation iu a

PANY.

i His was an action for wrongful dismissal and slander by 
the defendants tried before Rose, J„ and a jury at Belleville 

The slander complained of was that “the defendants 
falsely and maliciously spoke and published of the plaintiff 
he words following, i.e., - he was drunk ' nLning that the 

plaintiff was drunk while in the employ ofti^ defendants 
and Oil duty as their roadmaster, such words 1 
of and concerning him by the defendants in 
business and calling as roadmaster.”

The learned Judge ruled that slander would not lie ami 
a corporation ; and he dismissed the action as to this count 

At the tune ot the dismissal of the plaintiff lie was the 
roadmaster of the defendants having as such charge of their 
■a, way rom Ireton to Coehill, some fifty-four miles in all • 
and while on duty on the 16th day of May, 1895 a snPPifl| 
tram left Coehill for Trenton for the purpose of picking up 
ties along the rail way from CoehUl towards Trenton. Riding 
7™ thDe enSlnf 01 this t-ain were the conductor Bowler the 

thl' fireman Reynolds, and the plaintiff.
At Rathbun, a station on the railway, a bottle of whiskey 

was procured either by the plaintiff or driver, and from 
this bottle the plaintiff, conductor,and driver drank in the
in„ * ™ Jf°Urnef the Pontiff on one occasion receiv- 

g the bottle from the conductor; and for so drinking the 
conductor, driver, and the plaintiff were dismissed by the

wl“ “» •*«-
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The learned trial Judge was of the opinipn that such 
drinking justified the defendants in dismissing the plaintiff 
from their service, and gave judgment dismissing the 
action with costs. «

The plaintiff moved on notice to set aside the judgment 
and for a new trial.

Statement. V

k
a
a
f<
T
OÎ

if_ On January 18th,• 1897, before a Divisional Court com- _ 
posed of Ahmouh, 0. J., Falcon bridge, and Street, JJ, I ™ 
Clute, Q.C„ supported the motion. The learned Judge I th 
should have proceeded with the trial of the slander count I 
as well as that for tho wrongful dismissal. Slander lies I 
against a corporation under the circumstances appearing I ■ ' 
here. [AlIModn, C. J.—There will be no object in pro” " 
ceeding with the argument on the slander count, as we ore 
all agreed that slander will not lie against a corporation.]*
Then as to the wrongful dismissal. The only thing proved 
against the plaintiff was taking a drink of whiskey out 
of a bottle, which was handed him by the conductor. This 
of itself would not justify a dismissal. It should have been 
shewn that it had the effect of preventing him properly per
forming his duty. So long as ho was properly able to do his 
duty, the company could have no ground for complaint.

W. It Riddell, and Monro drier, contra. This 
must he read in tho light of section 29.% of “The Railway 
Act, 51 Viet, eh. 29 (D,), wliicli renders every person sell
ing, giving or bartering spirituous or intoxicating liq 
to or with a servant or employee of the company while on 
duty liable to a penalty, efc. The plaintiff in taking the 

■ liquor was, therefore, participating in the offence prohibited 
by the section, and his dismissal was, therefore, justifiable.
But apart from this provision of tho statute his dismissal 

proper. It is the duty of tho company to see that 
their road is properly managed, and that no risk to travel
lers is incurred ; and it cannot be for a moment argued that
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•See Morawetz on Corporationa, 2ml ed„ par. 727. Townahend 
Slander, 4th ed., seo/265, at p. 474. Odgeri, 3rd ed., p. 436. Gilbert v 
Crystal Fountain LtAe, 80 Ga. 284, 4 S. E. It. 906.
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on that such 
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unissing the
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where the company 
knowledge that they

men drinking, or it comes to their Argument, 
drinking while on duty, they 

not.justified.in dismissing them. • The plaintiff was in 
a most responsible position. He was foreman of the gan<r 
for the purpose of collecting and distributing the ties!
J he. evidence also disclosed that he had been caught drunk 
on a former occasion while on duty, and was warned that 
1 he was caught drinking again, he would be dismissed, 
flic case of Pearce v. Foster, 17 Q. B. D. 536, shews that 
the dismissal was proper.

(Hute, Q.C., in reply. Section 293 has no application 
to this case. It only applies to the case of the person giving 
the liquor, and not to the person receiving it. It never 
cou d be intended that for merely taking a drink from 
another employee of the road the plainti

see I1 1■were
are i

Te judgment

IICourt com- 
Street, JJ., 
vned Judge 
aider count 
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argued that I

I

'
>!l I

can be dismissed.

January 25th, 1897. The judgment o'f the Court 
delivered by was

Armour, C. J.

I think that the judgment of the learned Judge* was 
right and should be affirmed.
„ ^ ™as™,d by LoPes> L- J-. in Pearce v. Foster, L. R. 17 

y, a. D. 536, at p. 542, that “ If a servant conducts himself in 
a way inconsistent with the faithful discharge of his duty in 
the service it is misconduct which justifies immediate dis
missal. That misconduct, according to my view, need not 
be misconduct in the carrying on of the service or the 
business. It is sufficient if it is conduct which is prejudi
cial or is likely to be prejudicial to the interests or to the 
reputation of the master, and the master will be justified 
not only if he discovers it at the time, but also if 
covers it afterwards, in dismissing that servant.”

The_plaintiff in this case was, in my opinion, in drinking 
whiskey as and when he did while on duty, conducting 
himself m a waÿ inconsistent with the faithful discharg 
of his duty to the defendants, and in

|
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a manner which was
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Judgment, prejudicial or was likely to be prejudicial to the interests 
Armour, G.J.of the defendants, and they were therefore justified in dis

charging him from their service.
He was, moreover, in so doing, concurring in the 

mission of a crime, and this also was, in my opinion, such 
misconduct as justified his dismissal.

Section 293 of “ The Railway Act,” 51 Viet. ch. 29 (D.), 
provides that “ every person who sells, gives or barters any 
spirituous or intoxicating liquor to or with any servant or 
employee of any company, while on duty, is liable 
mary conviction to a penalty not exceeding $50, 
imprisonment with or without hard labour for a period not 
exceeding one, month, or to both.”

This provision extends, in my opinion, to the case of 
one servant or employee of the company selling, giving or 
bartering any spirituous or intoxicating liquor to or with 
another servant or employee of the company, and in this 

the servant or employee of the defendants who

!
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the whiskey to the plaintiff was guilty of a crime under 
this provision, and the plaintiff in receiving the whiskey 
was concurring in the commission of it.

The motion must therefore be dismissed with costs.
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[DIVISIONAL COURT.]
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Rose

v. :
The Corporation of the Village of Morrisburg.

S T.Zfr " Am°‘T S°rnwh‘cl‘ Owner. Liable on the Collector’s Boll-Reeve—Corporate Act—R. S. 0. ch. m 
ch. 55, «ecu. 28, 30 (O.J.

:
(D.),
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This action. commenced by special summons in the
J) lfth Division Court in the united counties if Stormont, 
Dundas and Glengarry, on December 22nd, 1894, to recover 
S107 paid under protest to the defendants’ collector for 
money placed upon the collector's roll, pursuant to two 
certificates of the engineer of the township of Williams
burg, within which lie the boundaries of the village of 
Morrisburg.

The certificates in question were given pursuant to
■ S. 0. ch. 220; sec. 16, of the Ditches and Watercourses 

Act, as to work done in respect to a certain ditch, and the 
amounts due for the

The award made under the said Act on December 10th 
1890 ordered the ditch in question to be dug. It be<um 
in the township of Williamsburg, ran through lands" in 
Morrisburg, and ended in Williamsburg, 
provided that the work should be done and

was
Statement.H.

:
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completed by
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*

August 1st, 1891, and a portion of it was required to be 
done by the plaintiff

In October, 1893, the township engineer was for the first 
time notified to inspect the ditch, and carry out the award. 
He accordingly made an inspection, and caused what fur
ther work he found necessary, to be done, and gave the 
certificates above mentioned.

The farther facts of the 
the judgments.

On September 9th, 1896, judgment of nonsuit was given, 
and on October 1st, 1896, an application for a new trial 
was refused. ,

. Tlle plaintiff moved by way of appeal before the Divi
sional Court on grounds referred to in the judgments.

was argued on November 2nd, 1896, before 
Boyd, C., and Ferguson, and Meredith, JJ.
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The motion

A. H. Marsh, Q. C., for the plaintiff. All those inter
ested having been notified to inspect the drain when the 
work was finished, are estopped from complaining The 
engineer had no jurisdiction to make the inspection at the 
time he made it, long after the completion of the drain. 
There was nothing to base the jurisdiction on. The filing of 
the certified copy of the award is necessary. There sho°uld 
have been some corporate act under R. S. 0. ch. 220,
26, before the money was put on the collector’s roll. I 
refer to Municipal Corporation of the Town of Trenton 
v. Dyer, 24 S. C. R. 474.

Adam Johnston, for the defendants. It is not true that 
all parties were notified to attend and inspect the drain. 
The time mentioned in the statute is directory only. When 
the certificate of the engineer came in the money had to 
be paid. The township engineer is a judicial oflScer. All 
parties knew that the ditch was not in accordance with 
the award. The plaintiff did not do the work, as it was
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Xndi!yw° ‘d U1 •* Wa9 rf°V' by the en='neer, ,nd A^men,

when it was done it was her ddty to pay foi' it The 
township council and village com» Le collecting 

sgenc.es. The plaintiff and he7so„ had full notice at

SL/Tw rso ToownsTof Pembr°ke v' «"•«&»o TL H ' n ' 503;W»c v. Campbell, 15 
Ü. R .1.19 , Hepburn v. Township of Orford, 19 0. R. 585.

December 17th, 189(1. Boyd, C.

> be

first
ird.
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Upon the evidence and merits of this appeal I anree 
with the judgment m appeal, that the plaintiff was liable 
to pay for the outlay made under the directions of the 
engineer for the proper completion of the drain over the 
property of the plaintiff. She failed to do the work within 
he time fixed for completion, and made no application for 

the extension of the time under section 15 of the Ditches 
and Watercourses Act, R S. O, ch. 220. The inspection of 
fteduch m the fall of 1891 on the part oLme of the 
andowners interested does not upon all the evidence show 

satisfaction w.th and adoption of the work; on the con- 
mry the very man (Jarmack) who did the work says that

t ntrS,LUP V Sta"dard °fthe "whentha’n hs f d 0ther,w,tne-ises ‘haUt was /ittle more 
than half dug according to the fixed dimensions, and that 
■t would not carry the water off. Written complaint , 
made to the engineer in September, 1892, and in Au» 
and October, 1893, which resulted in his mnkin» ^ex
amination required by the statute, and, finding it unfinished
cos elr$107e 7hk t0be C0mplet0d; which'was done at ’ 
cost of $107 I here is no evidence of estoppel .or laches
w nch can affect the action of the municipality and its 
officers in the premises, if the complaint was in time. Now 

he work of construction is not completed within the 

do tl iL 6 SWard by the Person "ho is directed to
son7W07 nremedL°r non-comPle«on « not to be 
sought in the Courts, but the performance 
«nail be secured in the 
* 32—vol: xxviil o.r.
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Judgment, and Watercotffbes Act, 52 Viet. ch. 49, sec. 4 (2), (1889). 
Boyd, 0. ' And by the Act of 1894, 57 Viet. ch. 55, sec. 24, it is pro

vided that the award shall he valid and binding to all 
intents and purposes whatsoever, notwithstanding any 
defect either in form or substance * * in any of the
proceedings relating to the works to be done thereunder 
taken under the provisions of that Act. Though this 
tion does not expressly cover the award in hand, it suE- 
ciently indicates that a strict method of viewing the pro
ceedings is to be deprecated—as the local community is 

* left to be a law unto itself in carrying out the award.
Therefore, I think, that in construing the expression 

used in sec. ,15 ’of, R! S. 0. ch. 220, which is repeated also 
in section 28 of the last Act, via, “ thq_ engineer shall at 
the expiration of the time limited by the award for the 
completion of the works inspect the ditch or drain, if 
required in writing so to do by any of the parties inter
ested,” one is not to read the preposition “at” 
trolling the whole, and restricting the person requesting 
the inspection to act contemporaneously with the date 
fixed for the completion of the work. The meaning is 
that the proprietor through whose land the ditch partly 
goes, is to be allowed the whole period fixed by the award 
for the completion of the work by himself on his own 
land, and if he fails to complete within that time, then it 
is open for those interested to bring on the engineer in 
order to have the whole work properly completed. The 
lapse of a year or of even two years I do not consider fatal 
if it is plainly made to appear that the drain was not 
made within the time or after the time of the proper 
dimensions by the one who had the first option to do the 
work.

The purpose of the Act is that the drainage contemplated 
be made effective according to the award by the method 
provided under the Act, and it would frustrate the 
whole object of the landowner, if the power to remedy 
important piece of work disappears unless complaint is 
made forthwith at the very day when the time fixed by 

, the award for completion by the owner expires.
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The forms g,ven .by the statute B. S. 0. ch. 220, indicate Judgment, 
that no special importance is centred on the point of time 
Thus the award form E. is to provide for the doing by
each person of the share allotted to him, thus: -And said
poi tion shall be made and completed within (name time 
within which to be completed),” and in form F„ the engi- 
neer is to certify that certain work has ken completed
under his direction "which the said------having failed to
do was by me subsequently let to, etc.” 
the word “at"of this section

1Boyd, C.

;

In brief I read 
meaning “after,” agre- 

unly t0 femiRmlway Sleepers' Supply Go., 29 Ch. D., at p. 
20b ; and The Queen v. Arkwright, 12 Q. B„ at p. 970.

the evidence is very meagrely taken down, and some 
facts have to be groped for, but it was conceded that this 
sum of $107 was paid to the contractors who did the work
:r Twu,°£ thvAct (see ais°sec'i3)* bythe munic‘-
pality of W. hamsburg. Thus it appears that in respect of 
the Unds m Morrisburg, where plaintiff’s lands are, the clerk 
d V,' TbU,'g forwarded “ September, 1894, to.the 

C'tk„ °{ Morr'*-g the certified copy of the engineer's 
certificate as to their amounts under section 20 of thè Act 
of 1894 then in force (57 Viet. ch. 55), and this and other 
sums were paid by Morrisburg to Williamsburg. This 
>mou„t payable by the plaintiff not being paid by her to 
recoup the municipality it was put upon the collec- 
tor s roll by the clerk under the instruirions of the reeve. 
TO, he legal,ty of this course two objections were made,
, , * ”? certlfied copy of the award Was filed with the 

clerk of MoiTisburg, and (2), that there was no corporate 
act of Morrisburg in directing the levy of the'amount 
claimed from the plaintiff.

As to the first, there is no requirement under the law- in 
orce w en the award was made (December 10th, 1890), 

that it should be filed with the adjoining municipality."
J?e,c.' 10i°f, R" 8' °' eh'm'the award was to be filed 
with the clerk of the municipality wherein the undertak
ing was begun (i.e., Williamsburg in this'case), and then 
certified cop,es of the award might be given in evidence as

as
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Judgment, mentioned., By section 26, if the drain was continued into 
Boyd, C. a neighbouring municipality there was a direction that the 

clerk of the first municipality shall forward to the clerk of 
the other a certified copy of the award. There is no direc
tion to file it, and there is no satisfactory evidence here to 
shew that all was not rightly done by the then officers of 

p the locality. The award and copies of it are spoken of in
evidence as being in the hands of thp. landowner and the 
contractor in 1891, and non constat that one of these 
was not the copy forwarded to the cleric. But apart from 
this, I do not think the objection is open to the plaintiff. 
The last statute.under which the levy was made seems to 
contemplate that the forwarding of the certificate is the 
important document on which the compulsory action is to 
be based : see sec. 20 of 4-ct of 1894, by whick 
were empowered to take proceedings for the collection of 
the sums so certified to be paid. The form of engineer’s 
certificate issued in this case on November 22nd, 1893, 
reads that the amount shall, unless forthwith paid, be added 
to the collector’s roll as provided by sec. 18 of the Act 
(see R. S. O. ch. 220JForm F., p. 2372). Though these latter 
words were left out in the form in the new Act, yet this 
certificate was issued before the Revised Statutes
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• of 1894).
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indicates that the act of 
adding the amount on the roll was an administrative act 
of a merely ministerial character not needing the interven
tion of the council as a deliberative body. The new Act, 
57 Viet. ch. 55, (0.) sec. 12, recognizes the action of the 
reeve as representative of the council, and as to this point 
I think the council may delegate the matter to him, and 
his direction to the clerly to add to the roll the amount 
payable by the plaintiff would in that event be sufficient 
authorization on the part of the corporation. I 
that the reeve had authority to direct as he did : see The 
Queen v. The Justices of Frodsham and Edwards, 62 
L. J. M. C. 120.
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Altogether, therefore, I find no ground to justify rever- JudgmW
**eal Ud8mmt a°d °rder °f the C°Unty Judge °n this 

Appeal is dismissed with costs.
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Febqusoh, J. :—

Itseems dear that the plaintiff did not properly con
struct the part of the ditch or drain falling to her to b% 
constructed.

The engineer plight, as I think, properly interfere 
he did, and at the time he did, having been moved

by a requisition in writingpsuch as is meant and con
templated by the statute. The words “ at the expiration 
of the time limited by the award for the completion of the 
work ’ in the first and second lLnes*of section 15 of the 
Act R. S. 0. c. 220, should not, as I think, be read according 
to the letter. The engineer is to inspect only if required 
m writing so to doj and should the precise time pass, by 
inattention or otherwise, without any such written require
ment, is one to say that there 
requirement or inspection 
and liabilities under thq,Act?

The others.concerned and interested in the mutters of 
the ditch o^Urain were , not estopped by their silence or 
want of action at a particular period, as contended for on 
behalf of the plaintiff, so as to deprive the one who gave 

e written requisition to the engineer of the right so to do.
1 he necessary elements of an estoppel do not appear. As 
to the contention in respect to the copy of the award, it 
does not appear that a copy of the award 
it is only not shewn that 
was found

1
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a copy was sent and no eopy

upon the sort of search that was made. A cer-
Ihed copy of the proper certificate was sent or forwarded 

tod to me this seems to have been the important docu
ment. It is the one that declares the liabilities and it is 
virtually upon this declaration that the 
collection are had. proceed* for
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It appears that the amount was placed upon thè collec- 
Ferguaon, J. tor's roll by thd^eeve or by his immediate direction. The 

Act requires that the council shall cause this to be done. 
It does not require that this shall be done by by-law, reso
lution or any thing of the sort, and I cannot but think that 
the fair inférence is that the act was done by the reeve for 
the council, at their instance or by their direction and 
instruction, and, taking this to be so, the council caused 
the sum to be added to the collector’s roll. I think /the 
plaintiff’s contention in this regard should not succeed.

It seems to be true that tli

Judgment.
awai 
is w
the/ the ijh her
comj 
mun 
quirt 
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money was paid ‘by the 
plaintiff und^er “ pressure and protest,” but it was rightly 
demanded, 90 far as I am able t« perceive, and was rightly 
paid, and cannot be recoveredv back. I can see no ground 
on which the plaintiff should be held entitled to 
I think the judgment appealed from is right and should be 
affirmed with costs.
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Meredith, J. :—

It is not contended that the plaintiff cannot recover the 
. money in question, if wrongly exacted from her; i^is 

indeed admitted that if the tax was no^ rightly imposed 
she can recover it ; so, that which is now to be determined 

whether or not the defendants had the right to compel 
V / the plaintiff to pay.
A They claim that right under the provisions of The 

Ditches and Watercourses Acts ; and but for such enact
ments it is manifest there would be no such right.

These Acts must be treated astemedial ones, but as, they 
provide for somewhat arbitrary interference with common 
law rights of property the defendants ought to shew at 
least a substantial compliance with their provisions before 
obtaining protection under them ; while giving full effect 
to their expressed purpose care should be taken that such 
effect is given only in the way provided, and that common 
law rights are not unwarrantably interfered with.

No one questions, in this action, the validity of the
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award made by the engineer under the Acta ; the question Judgment, 
is whether the subsequent proceedings are warranted by j
he Acts; whether the engineer had any power to let 

the work, which he did let, upon the plaintiff's lands at 
her expense ; and whether, if so, the plaintiffcould be 
compelled to pay that expense without the council of the 
municipality in which the lands are situate haviftg re- 
qmred it The other points urged for the plaintiff are not,
substantial.10”' f" ““ r6aS°nS Stated duri”S the

1

The first question for consideration is, therefore, whether
the engineers action was authorized by the enactments; 
and, if not, whether the plaintiff’s conduct precludes her 
fiom the benefit of her claim that it was not.

The award was made on the 10th day of December, 1890. 
and the time limited by it fo? the completion of the work 
expired on the first day of August text following, 

the 15th section of Thd Ditches and Watercourses Act,
■ . O. ch. 220, provides that the engineer, if required in 

writing by any of the parties interested, “shall, at 
expiration of the time limited by the award for the com
pletion of the work," inspect the ditch or drain, and that 
it lie finds the work or any portion of it not completed in 
accordance with the award, he may let it in sections, as 
apportioned in the award, after certain notice ; or if satisfied 
o the bona Jules of the person doing the work, and that 
there is good reason for the non-completion, may extend 
such time; and by an amendment to that section—52 Viet, 
ch. 49, sec. 8 (O.)-he is empowered to let the work a second 
time, or oftener if necessary, in order to secure its perform- 
ance and completion.

Under
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y full effect 
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a requisition in writing, signed by George Dawley 
and Simon Dawley, the latter only being one of the par
ties interested, the former his brother, who according to 
Ins own testimony lives with him and does most of the 
business for him, but has, , . no other interest in the matter,
and bearing date October 6th, 1893, the engineer for the 

. time being, who was not the engineer by whom the award
ith. !iity of the

;
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Judgment. made, .professing to' act under the provisions of seç- 

Merediüi, J. tion 15, let the work which he considered necessary for 
the completion in accordance with the award of thbsi 
portions of the drain which under it the plaintiff was to 
make, and it is the cost of such work that is now in 
question between the parties. And. the question is, had 
the engineer any power, more than two years after the 
expiration of the time limited by the award for the 
pletion of the work, to do that which under the section in 
question he was empowered to do “ at the expiration ” of 
such time ?
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For two reasons I would answer the question in the 
negative : tirât, because the legislature has said " at ” not 
“ after ” the expiration of the time limited ; and I am quite 
unprepared to say that the legislative assembly did not 
know the difference between the words “ at ” and “ after ; ” 
and, second, because it seems to me to. be contrary to the 
whole sense of the proceeding to hold that this somewhat 
arbitrary power can be exercised at any time whether two 
or ten or any other number of years after the time limited 
for the completion of the work.

The legislature has seen

l
! r

!

fit to make the engineer’s juris
diction in this respect depend upon a requisition in writing 
by a party interested, and upon its being exercised at the * 
expiration of the time limited by the award for the 
pletion of the work, two simple and plain things : what 
right have we then to say that it is not to depend upon 
this, but is to depend upon whether it is plainly, made to 
appear that the drain is not made of the proper dimensions, 
disregarding time altogether ; a thing not mentioned in 
the Acts, nor likely to have been, as, unless the jurisdiction 
was invoked or exercised at the time fixed for the comple
tion of the award as the Act provides, it would be apt to 
raise a-con ten tion upon a difficult question of fact in 
many cases ; and it could hardly have been intended to 
leave the v

corn-

lit

i
;;; i

■! the wor
alidity of the engineer’s action dependent upon J 

that doubtful question. '
The engineer’s authority is to be invoked and exercised
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then he can 1ms t for completion of the work, because Judgment.
-F SS
accordance Wlth the award then he thePFli™
ofh,s powers prevent delay and the injur/ariLg fmm 
t and ‘hen he can, if he sees fit, "extend such time 'Tf
Z there! the fides of ‘he person in default,’and 
that there is good reason for such default.
,, ° .os® wk° construct such drains as that in question 

otherwise than merely mentally, the great difficulty if not
yearswhether th’i ^ * UpSe °f le» ^n two

ti,e award U K X* C°mp,eted in a==ordance withthe awaid, is obvious. tL landowner is not required to
make an efficient drain, h^irequired only to make it in 
accordance with the award; the award ma^ Wide fit 
ystern which ,s not sufficient ; and the engfceer is not to 
ie tempted to make up for his shortcomings by addin! 
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Judgment, defects in form or substance in the award or in the pro- 
Meredith, J. ceedings ; but for very obvious reasons there is no such 

provision as to anything done under section 15 or as to the 
engineer's certificate provided for in section 16 ; therefore, 
those who seek to shelter themselves under these provi
sions of the Act must shew a case coming within such 
provisions, that i^ shew jurisdiction in the engineer : see 
Murray v. Dawson, 17 C. P. 588 ; Dawson v. Murray, 29 
U. C. R. 464 ; York v. Township of Osgoode, 24 O. R. 62, 
21 A. R. 168, and 24 S. C. R. 282 ; Hus v. The School 
Commissioners for the Municipality Of the Parish of Ste. 
Victoire, 19 S. C. R. 477 ; and Trustees'of Roman Catholic 
Separate School of Arthur v. The Municipal Corporation 
of the Township of Arthur, 21 0. R. 60, per Boyd, C., at 
pp. 71-2.

Such cases as Re Railway Sleepers’ Supply Co., 29 Ch. D., 
at p. 206, and In the Goods of Thomas Ruddy, L. R 
P. & D. 330, and Ex parte Rosenthal, In re Dickenson, 20 
Ch. D. 315, Collins v. Welch, 5 C. P. D. 27, and Ex parte 
Lamb, In re Southam, 19 Ch. D. 169, afford to 
assistance in this case, being so entirely different from it 
The case of The Queen v. The Commissioners for Special 
Purposes of the Income Tax, 21 Q. B. D. 313, is also a very 
different case, but it is an instructive one, and I think 
helps the plaintiff here very much. There the words in 
question were “ within or at the end of the year,” and 
there was some ground for contending that the word “ at ” 
meant " after,” for if it meant at the very moment that the 
year ended it would mean nothing, because that moment 
would be included in the word " within,” which would give 
the whole year ; and so it was contended that “ at ” meant 
“ at any time after ; ” but even in that case the Court 
refused to give so loose a meaning to the word, the Master 
of the Rolls saying, at pp. 318-9, “ I think the proper con
struction of them,”—the words “ within or at the end of 
the year,”—“ is that they mean that the overpayment must 
be found out and proved in as short a time after the end 
of the year as is possible in the particular case with exer-
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1

T'mI "■1 Æ I fli'nk i,
shortest time m which it cd£ld be done if every exertion 

made that ought to bb A^de. If a person makes 
delay m examining into his afÜfrs
ÎStî:0Ugh uCu delay may not be treasonable, still I 
thmk, he would be too late. The case would not in my 
opinion come Within the meaning of the words 'at the 
end of the year, as used in the section. If, on the con-

h7r°n °laiming rePayme"t has made every exer- 
on which he ought to have made then it does not follow 

because several months or even a year or even two years’ 
have elapsed from the end of the year, that he is too Ute • 
■f he could not have taken less time than he has I think 
he w-ould have satisfied the terms of the section ”

That case js so entirely different from this, so much
it onlv° Vry:f“le tothe Plainti9- that I refer to 
t only to shew that were the cases alike the judgment of

the Court of Appeal in that case would be a direct autho- 
nty in the plaintiff's favour, for more than two years 
before the engineer’s inspection of the work the persons-
hTuhT 1^ T,'1' aS aU °ther Peraona concerned knew
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In this the very purpose of retiring the ensrineer 

to inspect the work is that he may ascertain and deter 
mine whether the work has been properly done and if 
not, that he may have it so done, or extend the time for 
J* ‘ ' H! not called on solely to take the work

if a'ndTr l 1,6 may 88 ri8htlj' be called in to 
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Judgment, sons concerned in the ditch can have the right to call in 
Meredith, J. an engineer again under this section and have "the lands 

encumbered and made liable to sale for taxes. If so, it
turchasing

do
sec
to

nd investigating the title to lands. 
f Sully what 
says, iskthis : nn

: the
the legislature meant and what the Act 
yvofjthe persons concerned in the drain 

maÿ, if desired, require the Engineer not only to lay out 
the work, but also see that it is completed, and for that 
purpose may require him at the proper time—the time 
fixed for the completion of the work—to pass it as suffici
ent, or to have it then, unless he sees fit to extend the 

j time, completed in accordance with the award.
If, as it well might have been provided, the Act had 

J required the engineer to do that which now is to be done 
only if required in writing by some of the partieslffter- 

^ ested, could it be contended that the words at the expi
ration of the time limited for the completion of the work 
meant at any time afteT the time so limited ? Surely no
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be ccpractical pèrson would suggest that there could be any 

such meaning to the words used : anything so unusual, so 
unpractical, and so unfair to the engineer, as well as to 
everyone concerned, would seem to me to be out of the 
question.

There is nothing unpractical, nothing difficult, nor any
thing unfair in requiring anyone desiring to have the 
benefit of the section either as proof of having performe 
his part of the work, or in compelling others to do sb"X& 
give the notice in time so that tffb engineer may attend' 
and inspect the Work at the proper (for all purposes) time, 
and at the time expressly fixed by the enactment.

“At the expiration of the\inqe limited for completion of” 

the work does not, of course, in a case of this kind, mean 
any particular moment of time ; if the thing is done as soon 
as practically possible after the expiration of the time limited 
it is done “at the time": see In re Tunnel Mining Co., 56 
L. J. Chy. 104 ; 3 Times L. R 584. It is not a thing that 
can be done in an instant of time.
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And it may be pointed out that if the parties interested Judgment, 

do not see ht to avail themselves of the benefit of VbejuSkj 
sec ion, or let slip the opportunity, they are not compelled 
to subimt always 'to any disadvantage ; they can compel 
the deepening or widening of the drain, or the mainte
nance of it in the manner provided by the award, or have 
the award reconsidered under the several provisions of 
the Acts in those respects.

Then upon the other point, sec. 18 of The Ditches and 
Watercourses Act, B.S. 0. ch. 220, contains the legislation 
applicable to this case; and it provides that the council 
shall pay the engineer his additional fees mentioned in his 
certificate given under section 16, and' may pay the person 
who has done the work, the amount which according.  ̂
the certificate, he is entitled to for it, and thereafter Aall 
if he amounts are not paid by the person declared by th 
cettificate to be liable, cause the amount of liability to be 
added to the collector’s roll, to be, with interest at seven 
per cent a charge against the lands of the person liable, to 

e collected in the same manner as other municipal taxes.
Now it is very plain to me that under this legislation 

the council is required to do something more than play 
' the*part of a mere automaton ; the members of the council 

are required to exercise their judgment and their discre-
t ™;,Th6 " 8hould i° ‘he first place be satisfied 
that the certificate is really one under sec. 16, and that

i -dTr18 0n\,'n WhlCh theFe waa ,lt ,east P™*, focie 
jurisdiction in the engineer. The council is not required
nor competent, to sit Si, appeal upon the engineer's action ; 
but it is surely boun/l to be satisfied that, the case\is one 
within the powers conferred
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Judgment it as taxes and then pay it over to the person entitled.
Meredith, J. The section is not very plainly expressed in this respect, 

but that is apparently what is meant by the permission 
to pay in connection with the provision at the end of the 
section for payment over to the person entitled when 

* collected. ■
I say that section 18 is the governing section because, 

although the lands in question are in an “ adjoining muni
cipality,” and the section expressly applicable to them is ' 
the 26th, that section provides that the municipal council 
of the adjoining municipality “ shall have and take all the 
proceedings for the collection of the sums so certified to be 
paid as though all the proceedings had been taken and 
carried on in the adjoining municipality,” which I take to 

shall have the power, and shall take such proceed
ings. The latest Act, 57 Viet. ch. 55, sec. 20 (0.), has it:
“ shall have power to take all proceedings ; ” this Act dif
fering from the other in this respect, however, in requiring 
the adjoining municipality to pay the other municipality 
apparently before collection.

In this case it is shewn beyond question that the council 
of the “ adjoining municipality” did nothing ; that the 
matter never came before the council ; but that the reeve 
of the municipality directed the clerk to place the amounts 
in question on the collector’s roll, and that the clerk did 
so without any other authority. There is no evidence to 
support the suggestion that the council delegated its power 
and duty to the reeve ; if there had been, I would have 
thought that proceeding quite unwarranted—that the 
is a plain one for the application of the maxim “ DeUgata, 
potestas non potest delegari." The direct testimony of the 
clerk leave no room for presumptions or assumption con
trary to the facts.

It is said that the latest of the Acts recognizes the action 
of the reeve as representative of the council in section 12. 
But that is only tot the extent of signing a name.* The 
Act requires in soine instances the signature of the parties

xxv
1

coneKI■ If puq
but

11I ! than
cil.
mun
wore
meai

■
:

Bi
be m 
clerk 
indef 
requi 

V indep 
other 
introe 
over i

IÜ
! i-]i .2

i m hill mean

: |j If t
to pai 
why c 
engint 
award 
why d 
clerk 
taken 
engine 
and fc 
having 
are no 
matter 

If th 
its men 
of coup 
ways pi 
coming 
pay in « 
cannot i 
owner h

1 1 !■ M
■

:

Idif !
iI case

I
ii

* See 67 Viet. eh. 66, sec. 12, 0.—Rbp.
v 9

",



J

■

[VOL. XXVIII]

cetned and tins provision seems to be made only for t le 
purpose of enabling the municipality effectually to sign 
but if it were otherwise, that would make against ra(Lr 
than for the power of the reeve or other head of the coun
cil. Why say the council if the reeve or other head of/tho 
municipality is meant, the legislature havin-r 
words reeve or other head of the .municipality 
meant such officer ?

But can 
be mere
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anyone doubt that if these proceedings were to 
matters of form the Act would have required the 

clerk to perform them, to insert the amounts in the roll 
independently of the council ; he is in other enactments 

v re<juired ,n the assessment and collection of taxes to act 
independently of the council-and he is in these Acts in 
o er respects also so required in several things. Why 
introduce the council at all ? It has very little control 
over the collector’s roll.

If the action of the council is merely ministerial ; merely 
to pay and collect according to the engineer’s certificate 
why does the present Act, 57 Viet. ch. 55, require that the 
engineer shall file with the clerk of each municipality his 
aware and plans, papers and specifications (sec. 18); and 
why d,d the former Act, R. S. 0. ch. 220, require that the 
clerk of the municipality in which the proceedings 
taken should Send as well as the certified copy of the 
engineers certificate, a certified copy of the award under 
and for the purposes of section 26 ? What purpose in 
having a copy of the award if the members of the council
matter ? t0 eXerC1Se judgment or discretion in the
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within the Act, the council, whatever
■ nf on :rs m‘aht think of the enoineer’s judgment, must■ of course give effect to the certificate in one or other of the
■ ways provided for in section 18, R. S. 0. ch. 220, in a case
■ coming under that section; but if the council see fit to
■ pay m a case where the engineer had no power to act they
I 2"“ k eC°UP the corP°ration out of the lands unless the
■ owner has m some way precluded himself from objecting.
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262 TUE ONTARIO REPORTS. [VOL. XXVIIIrJudgment. Because, therefore, the engineer had no jurisdiction to 
Meredith, J. act under section 15 at the time when he acted, and also 

because the defendants’ council have never, so far as the 
evidence shews, acted under section 26, or ratified, if they 
could, the action of the reeve and clerk, the defendants, in 
my opinion, do not bring themselves under the protection 
of the Acts. They had no right to compel the plaintiff to 
pay the money in question, and accordingly, as conceded in 
argument, she is entitled to recover it in this action, upon 
the evidence adduced in it, as that evidence is presented 
to us.
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The merits of the matter, if we are concerned as to them, 

à|pm to me nf uch in the plaintiff ’s favour ; she hired an 
apparently competent ditcher—for to the 
let by the engineer the completion of part of the work in 
question. When he had finished the work and demanded 
his pay, the plaintiff’s

same man was
!

son acting for her, called together . 
all the persons interested so that they might inspect 
the^work, and be satisfied before payment was made ; they 
attended and made no objection, and then the ditcher 
paid his full price for doing the work in accordance with 
the award. What took place looks very much like a* sub
stitution for the inspection of the engineer, it took place 
at the time that the Act provides for such inspection, and 
it seems from the evidence that the parties had agreed to 
take that matter in their own hands, and had appointed 

so as to save the expense of theone of themselves to act 
engineer's inspection.

Again, according to the evidence of the plaintiff’s son, 
not contradicted by anyone, the plaintiff once or twice, in 
order to satisfy the chief mover in the subsequent proceed
ings, George Dawley, who complained only because the t 
ditch needed cleaning out, not that it had not been pro- 
perly made, had the portion of the drain in question cleaned 
out ; on the last occasion, if it were done twice, at George 
Dawley’s suggestion, and so that there might be 
complaint by him, his own brother, James Dawley, 
hired to do the work “to fix it to suit his brother,” and
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fto work was done and paid for; this probably accounting 
for the delay from 1892 to 1893.

George Dawley, though examined as a witness at the trial 
d,d not contradict this, nor did he or any otherVitness 
deny that the inspection was had for the purposS of satis
fying a! parties concerned that the plaintiff's portions of 
the work were done in accordance with the award, and 
that payment was withheld until they were satisfied on 
thts point, and that payment was then made to their 

nowledge in the faith of their being so satisfied. So that 
m my opinion, the plaintiff would have had good ground 
for an injunction against any of these persons, and especi
ally George Dawley, from afterward, even if in time, putting 
in force the provisions of section 15; though that may be 
no ground of resistance of the defendant's claim 
had no notice of the facts, 
would have been to have 
under the section.

There does hot appear from the evidence to have been
■ any writing signed by. either of the xDawley’s in 1892
■ re9ulrmK a» inspection of the work ; the solicitor’s letter 

I gather from the engineer’s evidence, to a verbal
request; and-the letter of August 23rd, 1893, is signed by 
George Dawley only, who had no interest in the matter 
and does not purport to be written in his brother’s behalf • 
fiiat of the 6tl, of October, 1893, purports to be signed by
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iThen what ought to be done with this action under all 
the circumstances of the case ? The plaintiff is entitled to 
recover upon the material before us, but upon evidence so 
meagrely and unsatisfactorily noted, and so carelessly eopied 
and presented to this Court, one cannot feel satisfied that <- 
the facte sufficiently appear to enable any Court now to do 
comp ete justice between the parties. As the case stands, 
he plaintiff is entitled to recover, but it may-:be that she 

18 precluLded “ Winst these defendants from questioning 
authority of the engineer’s action; if she permitted 

. the Procee<hnge to be token, and the money to be paid 
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Judgment, without objection, and the council paid in good faith 
Meredith, J. without knowing, and without being chargeable as. if 

they had known, the facts, she ought not to be permitted 
now to object; and on the other point, there seems to be 
nothing to prevent the council now acting under sections 26 
and 18, and so the plaintiff would be obliged to pay sooner 
or later; and so her costs of this action only would be the 
most material question.

I would, therefore, allow this appeal with costs ; and 
would direct that judgment be entered for the plaintiff for » 
the amount in question with interest and costs; unless 
within two weeks the defendants choose to take a new 
trial upon pkyment of the costs of the former trial, the 
motion for a new trial and of this appeal.
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McGillivray v. The Mimico Real Estate Security 

-Company (Limited).

Domages-Oovenant agaimt Incumbmncu-Sale of Land-Bnach- 
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REDiTH, J., dissenting.

L F. H. L. In his statement of claim the plaintiff alleged that 
J"! 17tb,r 1891- the defendants conveyed to Matilda 
Wadham Haynes, certain lands in Etobicoke, by deed in 
pursuance of the Act respecting Short Forms of Convey
ances which deed contained the usual covenant against 
incumbrances, and for. quiet enjoyment, free from incum
brances; that in breach of such covenants, the defendant 

mortgaged the lands to George Keith for $5,000, on 
$3’500 w»s.now due; that on December 

, h’ , ,95’ Haynes conveyed the lands to the plaintiff 
who claimed $3,500 and costs.

The action

on Statement.

had

::
1

illtried on April pith, 1896, at the Toronto 
spring non-jury sittings, by Meredith, C. J„ who on 
October 15th, 1896, gave judgment, ordering the defen- 
dants to dmcharge the above mortgage in one month, and 

efault, referring it to the Master-in-Orditiary to ascer- 
tein the present value, of the >nds, and adjudging that 

e plaintiff recover as damages, the amount which the 
Master may so find, with costs.

The plaintiff moved before the Divisional Court by 
way of appeal from this judgment, on the ground that the 
rue measure of his damage was not the present value of 

the and but the amount of the mortgage placed thereon
' incumbrances “ breach ‘heir covenant against

was

V

I
::
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The motion was heard on November 3rd, 1896, before 
Boyd, C., and Ferguson, and Meredith, JJ.
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C. D. Scott, for the appeal. Connell v. Boulton, 25 U. 
C. R. 444, is exactly on the point. It is not right to meas- 

the damages by the present value of the lands ; for 
they have greatly depreciated in value—andthe plaintiff 
has -been unable tovdeal with the land because of the 
incumbrance : Lethbridge v. Mytton, 2 B. & Ad. 772 ; 
Empire Gold Mining Co. v. Jones, 19 0. P. 245 ; Mayné 
on Damages, 5th ed., pp. 216-8; Dart’s Vendor and Pur- 
chasers, 6th ed., vol. 2, at p. 892; Sugden’s Vendor and 
Purchasers, 14th ed., p. 6T0.

No one for the defendants.

ure

f

Si!
;

t t: December 17th, J896. Boyd, C. ^

This is an action on the covenant that the vendor has 
done no act to incumber the lan\s. The breach proved 
is a prior mortgage on this and other lands : Connell v. 
Boulton, 25 U. C. R. 444, is precisely in point, decided in 
1866, and not since questioned. It was there held that the 
measure of damages was the whole amount due on the 
mortgage, although it exceeded the purchase money and 
interest ; and though the mortgage included other lands 
worth more than the. amount of the mortgage.

This case is noted in English and American authors . 
(Sedgwick on Damages, 8th ed., vol. 3, p. 125,-note ; and 
Hamilton on Covenants, p. 40). Connell v. Boulton, is based 
on Lethbridge v. Mytton, 2 B. & Ad. 772, which was the case 
of a covenant to pay off a specific incumbrance, but the 
Court held that a covenant, such as the present, was not 
distinguishable. I do not understand that any opinion at I 
variance with Connell v. Boulton, is expressed in the lan- I 
guage of Field, J„ in Wigaell v. School for Indigent Blind,
8 Q. B. ,D. at p. 367, where he says there are cases in I 
which in actions upon covenants against incumbrances, I 
or to pay off specific incumbrances, it has been held that I
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the damages are the diminution in value of the estate by Judgment, 
reason of the existence of the incumbrances, and if the b^Tc 
contract ,s to pay off a specific incumbrance, the owner 
may recover the whole amount, although no claim has 
been made or damages proved.

Here it is impossible to apportion the incumbrance so as 
o ascertain the incidence of the burden upon the portion- 
ar lot, so that to relieve this lot, the whole mortgage has 

to be paid ; that is the measure of the damages, but in 
order that the money, if paid, shall reach its proper desti
nation, judgment should be against the defendant to pay the 
amount secured by the mortgage into Court (as was done 
in Boyd V. Bobmson, 20 0. R. 404, and approved of in 
Mewburn v. Mackelcan, 19 -A. R. 729).

The judgment should be vacated and framed as now 
indicated, and the plaintiff to get costs below and of this 
appeal.

ton, 25 TJ. 
t to mens- 
lands; for 
e plaintiff 
ise of the 
Ad. 772; 
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Ferguson, J.

I concur with the judgment just read. 

Meredith, J.

/
In view of the claims made, and the opinions expressed 

-n this case, it is well to state plainly the important facts’
i authors J 
ote ; and 

!>, is based 
i the case 
i, but the 
, was not I 
pinion at I 
the lan- I 

it ‘Blind, I 
cases in I 
ibrances, I 
icld that I

Some ten acres of land in the outskirts of Toronto appear 
to have been purchased by the defendants-a company 
ormed, as their name indicates, for the purpose of specu

lating m auch lands,.d„ring the existence of the b£bb]e
which soon broke so disastrously for all concerned in such 
speculations the land was subdivided into small lots, and 
one of the lots was sold by them to one Hayes, and by her 
it was subsequently sold to the plaintiff 
of their purchase the defendants appear to have been 

iged to mortgage the wholé land for 85,000; and Hayes 
on buying her lot mortgaged it to a loan company for

For the purposes

__
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Judgment. $600, and then to the defendants for $500 ; all these mort- 
Meredith, J. gages are outstanding, but the first of them has been 

reduced in the amôpnt of principal to $3,500. Hayes, or 
the .plaintiff, commenced building upon her lot, but aban
doned it before completion, and now the building is in 
such a state that, according to the only evidence upon the 
subject, the “ land might possibly be better if it was not 
there at all,” it having collapsed, and the whole value of 
the lot in its present state is apparently not more than 
$75, indeed there is no sale for it ; quite a number of lots 
in the vicinity with houses on them having recently been 
sold for the municipal taxes upon them.

The plaintiff sues for breach of the defendants’ covenants 
for quiet possession, and against incumbrances, contained 
in the deed from them to Hayes, and notwithstanding the 
facts I have stated it is said that he is entitled to judg
ment for the full amount, secured by, and nov/ unpaid 

upon, the first mentioned mortgage—$3,000 principal and 
interest thereon trim November 9th, 1893, and taxes.

This is certainly a startling proposition. Startling 
enough in this case, but perhaps more startling if applied— . 
as it should be if right in this case—in a case where the 
amount of the mortgage is an hundred times more than 
the value of the land in question, and a release of it can 
be had for the amount of its value.

, I would have thought a bare statement of the facts
enough to refuse so extravagant, so extraordinary, and so 
unjust a claim.

In actions upon contracts a party’s damages surely ought 
not to exceed his loss by reason of the breach of contract ; 
and indeed a breach of contract for the sale of lands is an 
exception to the ordinary rule, an exception in which the 
general rule is sometimes much restricted : Bam v. Folk- 
ergill, L. R. 7 H. L. 158; and McKinnon v. Barrows, 3 
O. S. 590.

Why a man who loses at most $75, if he loses the land 
altogether, should recover as damages for the breach of I 
the contract in question some $4,000 is a thing that passes I 
my power to comprehend. I
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It was I think, admitted in argument to be*ra thing Judgment. 

But is that ao ? /
Lethbridge v. MÀton, is the leading 

this contention ~
case upon which 

based ; and it was urged that subse- 
quent cases, irrespeitive of circumstances, were and must 
be all hung upon ttiat case. With all respect for those who 
have expressed sue% an opinion, I feel obliged to say that 

cannot doubt %t if the learned Judges who decided that 
were living now they would be 

as the most of

was

much surprised 
us, at the wide (may I not add wild ?) 

results which are said to necessarily flow from that judg-
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■ dlv°rc0 some of the expressions of opinion reported 
m that case from the facts of the case no doubt enough 
can be found to warrant the claim in this case, but that is 
them V10US y Unfa'r an<i misleadin8 mode of dealing with

Looking at the circumstances of the case, and treating 
-t from a common sens^point of view, no other objections 
can perhaps be urged against that decision than that given 
effect to m many of the Courts in the United States of 
America—-the very thing that was contended for in the 
defence of that action-that the plaintiff should not have 
substantial damages until he had actually sustained, them • 
and also that after paying the amount of the mortgage to’

'*** t* “*”1M »rv “
In that case the covenant was to pay off a certain mort

gage on a certain day ; a mortgage covering the land in 
:;"y; tke of it being les» than the value
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Jndgment. ing the money applied directly in payment of the mort- 
f Meredith, J. gage, or secured for that purpose, a difficulty which this 

Court will now provide against by requiring the money to 
be paid into Court and then properly applied : see Boyd v. 
Robinson, 20 O. R. 404. Jn Loosemore v. Radford, 9 M. 
& W. 657, a like suggestion is more plainly made by Parke, 
B., at p. 658, in these words : “ The defendant may perhaps 
have an equity that the money he may pay to the plaintiff 
shall be applied in discharge of his debt.”

But can anyone reasonably imagine that judgment would 
have been given in Lethbridge v. Mytton for the full 
amount of the mortgage debt if, as here, that had been 
proved to have been more than fifty times greater than 
the value of the land in question, and if there were a score 
or perhaps an hundred other grantees of the defendants in 
exactly the same position, and entitled to the 
at common law against them. /

As I understand that case it decides this only : that at 
common law a plaintiff in an action for damages for breach 
of a covenant to pay off a specifitx-mortgage on a specified 
day is not limited to nominal damages where he has sus
tained no actual loss ; but in a case where the value of the 
land is greater than the amount of the mortgage, may have 
judgment for that amount, and that the defendant must 
look to equity to compel the proper application of the 
money when recovered so that he may not run any risk 
of having to pay the amount more than once.

Connell v Boulton, 25 U. C. R. 444, so much relied upon, 
does not profess to extend the law as laid down in Lethbridge 
v. Mytton, as to the measure of damages, but,only to fol
low it, and to follow it with a feeling that the intervention 

w^.s necessary to do complete justice 
between the parties. The Court seems to have been very 
careful to profess to act entirely under the authority of 
the English case. It is true that the mortgage covered 
other land than the plaintiff’s, but it is also true that the 
value of the plaintiff’s land, with the improvements made 
by him thereon, was greater than the full amount of the
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mortgage. Possibly the Court thought that the again sug- Judgment, 
gested intervention of equity would save the defendant Me^iiT j 
rom other actions by other grantors as well as by the 

mortgagee by compelling the payment and discharge of 
the mortgage out of the money recovered in the action if 
thought of at all. In that case there was also no covenant 
to pay off the mortgage at a certain time, but only the 
usual covenant against incumbrances ; and regarding this 
Hagarty, J„ the only Judge who expressly referred to the 
point, said that he 
difference between

lent would 
r the full 
had been 

Bater than 
ere a score 
endants in 
me rights

unable to recognize any substantial 
covenant to pay off an existing mort

gage and a covenant that the defendant had 
bered the land, referring with approval to an opinion 
expressed in Mayne on Damages, that there is no difference 
m principle between a covenant against incumbrances and a 
covenant to pay off incumbrances.

I am not aware of the same questions or either of them 
having since arisen in any reported case, or of this 
having been approved, disapproved or commented upon 
here or in England. Certainly nti such question as that to’ 
be determined m this case has'per been held to have been
i/yf™med ^ that CaS6’ mUCh *eSS by Ielhbrili9e v-

Indeed I gather that even in Mr. Majmo's^pinion those 
cases cannot govern this, for he goes on Usay: “The 
question is, how much is the value of the estate\diminished 
at tqe moment by the existence of the incun 
That, in my judgment, is the true measure of thl damages 
-the loss arising from the breach of the co/tract. It, 
may be that in 99 cases out of 100, that loss/is the 
required to relieve the land from the incumbrance the 
land being of greater value than that 
ciple applicable is not to be arrived
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sum ; but the prin- 
i . at merely from the

esult in most cases ; the mortgage may, even after breach 
of a covenant to pay it off, become valueless by reason of 
the Statute of Limitations, or in other ways, and, if it 
does, can it be that the amount which the vendor 
Ranted with his purchaser to pay off is the 
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ï.272 THE ONTARIO REPORTS. [VOL. /Judgment, damages ? And if a release of the portion of land in ques- 
Meredith, J. tion can be had for a small portion of the mortgage money 

can it be that the whole sum covenanted to be paid off is 
still the measure of dapiages ? Or, as in this case, where 
the value of the feasimple unincumbered of the whole land 
in question is $75 oV less, could the plaintiff recover $*,000 
even if the covenant had been to pay off the mortgage in 
question on a certain day instead of a covenant that no 
incumbrance existed ?

th:
tai
sh<
sta
cas

me.
amOf three eminent writers upon the subject under dis

cussion no two of them rea:
agree as to the effect of Lethbridge 

v. Mytton. Mr. Mayne’s opinion is that it was rightly 
decided and in principle applies to covenants against incum
brances ; that is the decision, as I understand him, on the 
facts of that case, where the land was greater in value 
than the amount of the mortgage. Mr. Sedgwick’s 
opinion was that the case was wrongly decided, that the 
plaintiff was entitled only to nominal damages until actual 
damage sustained or expense incurred. While Mr. Rawle’s 
opinion is that the case was rightly decided because the 
covenant was one to pay a certain amount on a certain 
day ; but that it is not applicable to the case of a covenant 
against incumbrances.

bni
is t
con:
has
It n
gag-
and
stab
somi
exte
dam
the
no v*And there is much to be said in support of Mr. Rawle’s 

view of the matter. A covenant to pay off a certain 
due on a certain mortgage at a specified time very materi
ally differs from a covenant that no incumbrance exists. 
The one asserts the other denies the existence of incum
brances. In the one the covenant would, if Mr. Mayne’s 
opinion is right, be broken as soon as made, in the other 
there would be no breach until the time fixed for payment ; 
a difference which may very seriously affect the plaintiff’s 
right of action here, as I shall presently point out, and if 
Mr. Mayne s opinion is right the covenant against incum
brances would be an exception to the general rule 
covenants for title both here and in England in this, that 
they are continuing covenants running with the land which 
may be sued upon from time to time as fresh damages arise : 

- see Platt v. Grand Trunk It W. Co., 19 A. R. 403.
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should have its value, but that is under ordinary circum-
asesC*l tm0St:-and there iS n0thing in either of the 

rtl'e\uP°n' ,n my opinion, to the contrary. 
Therefore,'(f there were no subsequent incumbrances the 

measure of the'plaintiff s damages Le should be the 
X fn l e value of the Jan J is depreciated by 

of the existence of theincumbranfce in question. Bv 
bnngmg h,s action he fixes the time/t which that value
“ t0,be 7erta'ned- ^ere was no/a complete failure of 
cons.derat,on for under the deed he has had possession, and 
has beeh enabled to ra.se $600 dn the security of the land 
It may be that a release of thVsmall portion of the mort- 
S^edf rd\Can be ha<1 f<7^ss than-the value of the land
state) ti ! 6 S°/™,b;if0t\° that ^hich 1 shall presently
state), that sum should be p^d as in 'Boyd v. Robinson, or in 
some other way, so as
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, ., to relleve the mortgagors to that
extent from the mortgage. In no case can the plaintiff’s 
damages exceed the value of all he can lose by reason of 

e existence of this mortgage, in respect of which he is in 
no way personally liable. *>
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Judgment. t0 the plaintiff* and so his action should be dismissed 
Meredith, j. Spoor v. Green, L. R. 9 Exch. 99, and Platt v. Grand 

Trunk R. W. Go., 19 A. R. 403.
And apart from either of these considerations the incon- 

, sistency of judgment in favour of the plaintiff for more 
than fifty times the_ whole value of the land which is the 
subject matter of this action is increased by the fact that 
the same land was mortgaged back to the defendants, and 
is yet incumbered in their favour for more than eight 
times its value ; as well as by the fact that a like claim 
may be made by the first of the subsequent incum
brancers, whose rights are prior to those of the plaintiff, 
who took expressly subject to them.

These several questions were not gone into at the trial, 
and the evidence there adduced does not seem to me suf
ficient to enable this Court to determine what in my judg
ment are the real questions arising in the action ; I would, 
therefore, vary the judgment in appeal so as to simply 

; refer it to the proper local officer to ascertain and state 
what sum, if any, the plaintiff is entitled to recover from 
the defendants for breach of the covenants sued on, reserv
ing further directions and all questions of costs.

The action in so far as it is based upon the covenant for 
quiet enjoyment entirely fails, as the plaintiff’s possession 
has never been in any way disturbed ; the report would 
therefore, unless the evidence upon the reference is very 
different from that at the trial, shew that the plaintiff is not 
entitled to recover on this branch of the action, and on 
further directions it could be dismissed.
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[DIVISIONAL COURT.]

^Rodger v. Moran.

Bxec,Um a^ Adminùtrator,-AdminMrator AdLitem-Tax Sale- 
Action to Set Andt—Locm Standi of Plaintiff-Rule 311.

1rs
Held, ‘hat ho had no toc» ,lundi to maintain an action to ,et aside 

sale of land belonging at the time of death to the estate of the

icon- 
more 
i the 
that 

, and 
sight 
:laim 
Bum- 
ntiff,

(
i IThe plaintiff

deceased.

This was an action by William Rodger, the adminis
trator ad litem of the estate of Ellen Quirk deceased 
against a purchaser at a tax sale, and a sub-purchaser, to 
set aside the tax sale and the subsequent sale 
ground of irregularity.

The facts are

Argument.

trial,
suf-

udg-
ould,
n ply
state
from
ierv-

on the

sufficiently stated for purposes of the 
present report in the judgments.

The action was tried before Falconbridge, J., at Toronto 
on June 11th, 1896, who dismissed the action with costs’ 
and the plaintiff appealed to the Divisional Court.

The motion was argued on November 3rd, 1896, before 
Boyd, C., and Ferguson, and Meredith, JJ.

i
.t for 

ision 
ould 
very 
$ not 
l on

Aylesworth, Q.C., for the plaintiff*
Rowell and Qow, for the defendants. There is no pro- 

! Perty in the plaintiff, what there was went to the heirs ■
| In re Martin, 26 O. R. 465 ; iWeir v. WUson, 13 P. R. 33 •’

Clough v. Dixon, 10 Sim. 564. The plaintiff who is ’ 
mere administrator ad litem, has no locus standi ; 
is he an administrator within section 4 of The Devolution 
of Estates Act, R. S. O. ch. 108 : Holmested & Langton's 
Ontario Judicature Act, p. 332.

Aylesworth, in reply. The order is to be found under 
the head‘administrator ad litem' in Williams on Exeeu-

•Thc argument largely proceeded upon the alleged irregularitiea in the 
. tax aale»in whioh reepect it is unnecessary to report it.—Rep.
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Argument, tors, 9th ed.j p. 449. The Court has authority to appoint 
a general administrator or an administrator ad litem, who 
has -all the rights of an administrator pendente liïê.'' I 
submit the plaintiff has all the rights of a general admin
istrator : Huldan v. Smith, 25 C. P. 349 ; Con. Rule 311. 
At any rate I ask for an order appointing the plain
tiff administrator ad litem, as far as this estate is con
cerned. I refer to Fenton v. JIV’ Wain, 41 Ü. C. R. 239.

Fk XXV

acti
Viol

T
part 
be e 

' in t 
was

t
1

the
plaii

ill December 17th, 1896. Boyd, C. T1
Ellei
Any

not t 
made 
unde 
to th

li
The plaintiff sues by writ dated June 2nd, 189,4, as 

administrator of the property of Ellen Quirk deceased. 
He was appointed to reprèsent the estate of the deceased 
under Con. Rule 311, by order made in Fitzgerald v. Quirk, 
on November 14th, 1892> There is no other grant of 
administration.

1
1

s The deceased, who was the owner of the land conveyed 
by the tax sale, died on January loth, 1887, intestate 
(or in 1888, according to the order for administration). 
The tax sale was in 1891, and the deed in December, 1892. 
By the Devolution of Estates Act and amendments, 
the land would become vested in her heirs within twelve 
months after her death, though there was no personal rep
resentative. That would put the title of these lands, 
assuming an invalid tax sale, in Ellen Quirk’s heirs, of 
whom Rodger is not one ; the enactments being retro-

pend
Hart

Th

\? a pei 
and i:

■

!
thisi iII whief

Juc
|- point

prelin8i; * The order here referred to was worded as follows 
“Ifc is ordered that William Rodger, accountant of the city of Guelph, 

be, and he is hereby appointed to represent the estate of the late Ellen 
Quirk, deceased, for the purposes of this action, and that the administra
tion of the real and personal estate and effects, rights and credits of the 
said Ellen Quirk of the township of Glenelg, in the county of Grey, spins
ter, deceased, who died at the said township of Glenelg, in the county of 
Grey, in the year 1888, and who, at the time of her death, had a fixed place 
of abode in the aforesaid county of Grey, be and the same is hereby granted 
to the said William Rodger, of the city of Guelph, in the county of Wei- 

—ling ton, accountant, limited for the purpose only of attending, supplying, 
substantiating and confirming the proceedings already had, or which may 
hereafter be had in this action, or in any other action which may here

after b 
touchin 
carry ir 
said sul 
herein t 
fully co 
whatsoe 

And i 
adminis 

The o 
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ppoint 
i, who 
iïéy I
dmin- 
e 311. 
plain- 
s con-

avf.Ve ! S' °' <*• 108« sec. 4 ; 54 Vict. ch. 18. sec. 1 ; 5G Judgment, 
ict. ch. 20, secs. 3 and 4 ; In re Martin, 26 O. R 465 
J he order made in Fitzgerald v. Quirk, which 

parte so fat as the defendant was concerned, appears to 
be entirely, nugatory, as to conferring any status to 
m this action to avoid the tax sale. That order besides 
was made aho intuitu, and was not aimed at divestin- 
the estate lodged in the heirs, and conveying it to th 

. plaintiff for the purpose of active litigation.
The lands now in question had ceased to be 

Ellen Quirk’s estate

Boyd, C.
was ex

sue

39.
e new

part of
. . , on the execution of the tax deed.
Any right to question the sale, would be vested in the 
heirs of Ellen Quirk, and the administratio 
not extend to

•9^4, as 
eased, 
leased 
}nirk, 
ant of

n order does
case like this, where an attack is to be 

ipade on land m possession of a stranger to the estate 
under adverse title. This would be 
to the functions of

a

step entirely alien

Haï t, L. C„ Elbe v. Deane, Beat. R, at pp. 12-15.
There has been no effective attack upon the tax sale by 

a person interested in the lands, and for want of title 
and interest, the plaintiff' fails.

I place my opinion affirming thejudgment in appeal, on
th, ground a,;d do not inveatigate the grounda e7attacki
which may still be open in a properly constituted action.

Judgment affirmed, but with no costs of appeal. The 
point of success is one which should have been raised 
piehminary objection at the outset of the litigation

a

veyed 
estate 
ition), 
1892. 
nents, 
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lands, 
ira, of 
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iniatra- 
of the 
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ranted 
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after be commenced between the parties hereto, or any other parties

said subject matter and to 
herein and the

to obey and
... . relating to the
this action until judgment shall be 

same carried into execution, and the 
fully completed, but no further, or otherwise, 
whatsoever.

ia/Ur‘her°rdered that the eiving of the security by the said 
dmmutrator be, and the same is hereby dispensed with.”

forth °a r •hen proceeded t0 direct the usual enquiries and aecounts 
^ Hhe administration and Anal winding-up „f the estate of the said Ellen

entered 
execution thereof 

or in any other manner
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Judgment. 

Ferguson, J.

Ferguson, J, ;—

The intestate, Ellen Quirk, to whom the land in her life
time belonged, died, as was said, on the 15th day of Jan
uary, 1887, but at latest, in 1888. There 
tration till November 14th, 1892, when an order for 

administration ad litem was made under the provisions of 
Buie 311, appointing the plaintiff such administrator 

In my view sec. 3 of 56 Viet. eh. 20, (0.), sets the 
mattei at rest, for the lands vested in the heirs-at-law of 
the intestate, at the period of twelve months after her 
decease. No application was made, or proceedings of any 
kind had, under the provisions of the first section of the 
Act, even if anything of the kind could have been done.
It is, as I think, impossible to say that the making of the 
order for administration ad litem, made, when ° it was 
made, could have the effect of divesting these lands out of 
the heirs and vesting them, or any interest in them, in the 
plaintiff.

If this view is the correct one, as I think it is, the plain
tiff has no interest whatever in the lands, and would have ' 
no interest in them, even if they had not been sold and 
has, therefore, no locus stawli.
ttnfcosts the ,'Udgment —1 aSree as to the disposition of
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In1 illI Meredith, J.

..vY Plaintiff’yigHftrHmaintain this action is questioned • 
it Vsaid that he is admWstrator of the deceased's estate 
solely for the purposes if the matter in which he 
appointed, and so never had any such right of action • 
and that, even if he ever could have any such right, it 
devolved upon the deceased’s heirs-at-law long before this 
action was commenced.

It seems to me clear that the first of these objections is 
well taken ; and therefore it is not needful to consider 
the other or the merits of thp case; for as against

was

ifji.

a pur-Hi 36

________________ , ..
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« ho has been and is in possession, and has made consider- 'J
tb nlZtiff met Tthe land’ “the defenda"‘ ««ran is, 
a Knn MR ® " n0W *° be in making a new
action of this in a new representative character, or by sub
stituting the heirs-at-Iaw as plaintiffs, or joining them with 
h m as co-plaintiffs, so as to deprive this defendant of any 
benefit arising from the lapse of time between the tax 
sale or deed and the beginning of the action to set it aside 

hen is the plaintiff in a position to maintain this action ?
Th,. may depend upon the nature and effect of his appoint
ment as administrator in the other proceeding ?P

' of : a,f °riy °* this Co"t to appoint a representative 
of the estate of a deceased person, seems to be threefold • 
first, the power under the practice, now contained in Con 
Rule 310 : see G. 0.56, and 39 Viet. ch. 7, sec. 23 (0.) ; second '
,he.Pr«r n red ^ SeCti°n 53 of the Surrogate Courts 
Act, R. S. 0. ch. 50 ; and third, the power conferred hv 

of the Administration of Justice Act, 1885, 48 
Viet. ch. 13, now contained in Con. Rule 311 

It was not contended that the appointment was made 
under section 53 of the Surrogate Courts Act; it could 
not have been so made, for power'to appoint is there gi 
only in an action touching the validity of a will 
obtaining, recalling, or revoking any probate 
administration. The plaintiff was appointed in 
administration matter.

Then was the plaintiff appointed under Rule 
under Rule 311 ? If he 
he never had

1her life- 
of Jan- 
idminis- 
der for 
isions of

1
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itor.

lets the 
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ction ; 
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310, or
appointed under the former 

any such right of action ; if under the latter’ 
any such right seems to depend upon whether 54 Viet ch’
0 rV*’ 13 7 r n0t;etr0SpeCtive : see In « Martin, 26 
u. K. 465, and In re Baird, 13 C. L. T. 277
JLU!6 31!ritS Proceeding in the absence of any repre-
ment 07 ° °f a deceased Person, or the appoLt-
n ent of some person to represent such estate-for all the 
pui poses of such action or 
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Judgipent. proceeding in which it is made to appear that a deceased 

Meredith, J. person, who was interested in the matters in question, has 
no legal personal representative.

A narrow construction was always given to the power 
of the Court under the practice - in this respect, here and 
in England ; and amendments enlarging the power in sev
eral particulars, were made here, in consequence of the 
cases, which amendments are contained in the Rule 310 ; 
one of such amendments having been made, no doubt, to 
enable the Court to appoint an administrator ad litem in 
and for the purposes of a case such as that in which the 
plaintiff was appointed, it having been previously held 
that the practice was not applicable to a case in which the 
estate of the deceased person was being administered by 
the Court.

But the Court of Appeal, in the case of Hughes v. 
Hughes, 6 At R. 373, has expressed an opinion that that 
purpose has not been sufficiently expressed to enable the 
Court to act upon it in cases such as Hughes v. Hughes, 
because the former part of the rule was left unaltered, and 
that part limited the power conferred in it to actions and 
other proceedings, where it is made to appear that a de
ceased person, who was interested in the matters in ques
tion, has no legal representative. That was the case of a 
devisee suing to recover a share of the deceased’s estate ; 
and so, literally speaking, the deceased person, it might be 
said, never was interested in the matter ; it was a question 
which could arise only after his death.

It has not, so far as I am aware, been decided that the 
rule would not be applicable if the proceedings had been 
brought by a creditor to enforce his claim.

But the case in hand is governed by the case of Hughes 
v. Hughes, being a proceeding by one of the next of kin of 
the deceased, for the administration and distribution by 
this Court of her estate, and not by a creditor to enforce 
payment of a debt due by the deceased ; and, therefore, if 
the appointment was made under, Rule 310, it would be 
ineffectual ; there was no power under it to make such an

appoint
only.
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appointment, even for the purpose of such 
only.

281
,i deceased 

stion, has a proceeding Judgment.
Meredith, J,

1 f
■Rule 311, however, is very much wider in its 

seems to give to the High Court the like power of the 
Surrogate Courts to appoint an administrator or an admin- 
Umtoe pendente He, in cases where no probate of the will 
of the deceased or letters of administration of his estate 
has, or have been granted by a Surrogate Court, and’ 
repiesentation of such estate is required in any action or 
proceeding in the High Court. The words ad litem, 
pendente hte, used in the earlier part of the rule
“ vUb‘ f dfC“lty- the latter part of the same para- 
„ aph of the rule declaring that the person appointed shall 
have the rights, authority, and responsibility of an admin
istrator or administrator pendente lite (as the case may be) 
appointed by the Surrogate Court. '

When

111effect; ithe power 
: here and 
er in sev- 
ce of the 
tule 310; 
doubt, to 
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might be 

i question

: I

bv he H R°np I P7er *° “ake; but "hen made 2 116 H,'g C“Urt' '1nd ma,le UI‘der the circumstances 
mentioned in the rule, is made by that Court, instead of 
the surrogate Court, once for all
a lT7f-(i)(°frthe rUle’the Woi^ent is called 

ant of administration, and the registrar of the High 
Cou.t ,s required to send to the Surrogate clerk a copy of 

, and a copy of the will, where the grant is " with the Will 
nnexed, and the clerk is to make similar entries to those 

he lequired to make upon returns from the registrars of 
, „ , m J6 f "eral Arrogate Courts, made under section 14 of 

liHnghe» | the Act, of grants of probate and administration.
hv I • P76r'therefore' conferred on this Court by the

I “airW0 6 1 JZ,th,e,CirCUmatanCea U,,der which an administrator 
Pendente hte is appointed, and his rights and powers
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deceased 
commeni 

The w 
any nofci 
purposes 
or concei 
other act 
estate un 
action to 

Whate' 
the order

So that under Rule 311, this was a case for the appoint- B very plan 
ment of a general administrator, or none at all, an admin- g chimed i 
isferation pendente lite was out of the question.

But whatever may have been the several powers of the g the right 
Court in this respect, the plaintiff’s rights cannot be more B Mgs then 
extensive than those conferred upon him by the order g nature, th, 
appointing him ; and that order appears to me from its g But' acc 
form, not to be one under Rule 310 nor under Rule 311. geven when 

Under section 310, the form would be the short, simple, gt° giant 1
Dot a suffi 
the person 

estate for i

deceased, for the purposes Bsuch proce
I Dowdesivelt 
■Would seen

Under Rule 311, whether the appointment were general B0^ this Cou 
or pendente lite, the form would be short and simple like Bnol suffiriez 
the form of letters of administration in the Surrogate ■Purposes of 
Court, and containing sufficient information for the pur-1 ^ ani> the 
poses of the paragraph (6), and security would doubtless Bfny right oi 
be required (see Stanley v. Bernes, 1 Hagg. 221), in all Bjt Was right 
but very exceptional cases. B ^ was cc

Now the form of the order in question, is neither, nor B^im, is not 
anything like, the one or the other ; but it is, mainly, Weaded und 
word for word, the long settled and well-known form of BJ° c,‘se, 
letters of administration granted by the Probate Court in Bs administn 
England, appointing a legal personal representative of a B6 Was appo

THE ONTARIO REPORTS.

Judgment, well-known, and indeed are here provided for by statute.
Meredith, J. He is appointed pending litigation, touching the validity 

of a will, or the grant or revocation of probate or letters 
of administration ; and he has all the rights and powers 
of a general administrator, except distributing the residue 
of the estate ; but his office ceases at the final determina
tion of the litigation, and he is subject to the immediate 
control of the Court, and is to act under its direction : see 
“ The Surrogate Courts Xct,” sections 53 and 59 ; and 
Beatty v. Iialdan, 4 A. R. 239, and Haldan v. Smith, 25 
C. P.349.

but what

and common one, in these or the like words :

This Court doth order that 
represent the estate of 
of this action.
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r by statute, 
the validity 
ite or letters 
and powers 

; the residue 
1 determine- 
e immediate 
rection : see

deceased person for the
com nencmg or substantiating proceedings in Chancery M TT 

The words of the order shew this, and plainly exclude '' 
any notion of a general administrator-" Li tedforthe

or concerning’the° Jl,e.W0,ds "any «theraction touching 
or concermng the subject matter of this action,” mean anv
e8tate:nrrtrereÏÏntrttencndtdiStribUtir °f the

nd 59 ; and ■ action to set aside a tax sale: °U‘ ’ Certalnly not a"
v. Smith, 25 ■ Whatever 

■ the order, "z;::
the appoint- every plain to me that no such power or author tv 
1, an admio-|*,med in this action, was conferred upon the plaintiff 

H what was conferred noon him if an *,wers of th, I the right to carry on the summary’administmtion“eÎ

not be more ■ >»g» then pending, or any other proceedings of Ln/ 
y the order 1 nature, that might thereafter be commenced 6

me from its ■ nut according to the ease» , , " ,

he purposes ■^^proceedings, a general administrator

Rule 311.

proceedings; in 
v. Duwdesivell, 9 Ch 1) 294 -Lo ZZZ'

, irtr t,om ^ ^rare general ■0I ‘"is Court to make anv siw-h J rsimple like |"«t sufficiently represent the estate under it eleüfethe 

, Surrogate |Pu-îoses of the proceeding, in which he was’appoin ted 
tor the par- I 1 therefore, of opinion that the plainti/nev» - L i 
1 doubtless E“f nght or authority to bring this action an 1 !- Z*
22!), in ai, ^tiy, and L motkfn %££££?'*

neither,
is, mainly, ■P'eaded under Rule 411. But that rule is Peci"cally 

wn form of I ^s case, tor the plaintiff does not allege merelT'thath” 

,te Court b ■««dmm.strator, but only that under theLZ h -he 
tative of a F «• appointed administrator to represent the'ZtatTin
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Judgment, question ; the answer is not a denial of such appointment, 
Meredith, J. but an admission of it, and a denial that it conferred any 

right to maintain this action.
But the grounds on which the defendants succeed, should 

have been pressed early in the action, and the cost of the 
trial of it upon the merits, should have been avoided. The 
preliminary objections were not even suggested upon the 
motion before us, until a long argument upon the merits of 
the case, in support of the motion, was concluded. It may 
have suited the defendants to keep those objections in the 
background longer than they should, so that they might 
gain any advantage there might be in the greater lapse of 
time between the making of the tax deed, and the begin- 

action, properly constituted, to set it aside, 
or in the less likelihood of the Court allowing this action 
to be turned into one so properly constituted.

Because not pressed earlier, and because the costs of 
the action have been thereby very much increased need
lessly, I would not give the defendants any costs of this 
motion.

THE ONTARIO REPORTS. XXVI
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Boultbee v. Gzowski

t
ET AL.

m
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This was an appeal from a judgment of Meredith, J., 
in an action brought by Alfred Boultbee against C. S'. 
Gzowski.

The following facts are taken from the judgment of 
Street, J., in the Divisional Court.

The facts in this case are not, 1 think, seriously in dis-
•Oi> the 22nd of

Statement. a ma 
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person 
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Bank < 
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his prii 
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bank b 
holder 
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the trar 
chasing 

On 1 
transfer

pute and are substantially as follows 
October, 1887, the plaintiff was the holder of twenty shares 
of fully paid up stock in the Central Bank of Canada 
standing in his name upon the books of the bank, and on 
that day he sold and transferred them to one Cochran, who 
paid him for them, and procured the transfer to himself in 
the books of the bank to be made._

It appears to be contended by the defendant that Coch
ran only acted as broker for Boultbee, and not as purchaser 
from him, but Mr. Justice Meredith finds the fact as I have 
stated it, and Mr. Justice Ferguson found in the same way 
upon practically the same evidence, and I think we should 
adopt these findings, which appear to be supported by the

:

;

«II
: If

■

evidence.
Cochran was a broker upon the Toronto Stock Exchange, 

and on the 26th October, 1887, the defendant Gzowski, 
who is also a broker upon the same Exchange, having a 
commission from a client named Henderson to purchase 
shares of the Central Bank, purchased these twenty shares 
from Cochran upon the Exchange. The name of the prin
cipal for whom Gzowski acted in making the purchase 
not disclosed : in the ordinary course of business upon the 
Exchange, it never is. Brokers sometimes buy there upon 
their own account, though the defendant seldom did, and 
the defendant had never purchased Central Bank shares 
upon his own account.

On the same day, or the day after, Gzowski paid 
Cochran for the shares with money received by him 
for the purpose from Henderson, and thereupon Cochran 
signed a transfer of these shares upon the books of the 
bank with the name of the purchaser in blank, and with
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pended paytnent and was on 16th December, 1887, ordered 
to be wound up. In the course of the winding-up proceed
ings the plaintiff was made a contributory, as having been 
the holder of shares in the bank one month before the sus
pension of payment, which he transferred within the month ; 
and he was 'compelled to pay to the liquidators $1,000 on 
26th April, 1890, and $1,125 on 30th April, 1890, in satis
faction of his liability.

On the 13th April, 1894, Cochran executed à transfer to 
the plaintiff of all his right of action against Gzowski in 
any way arising from the sale of the shares in question.

On the 21st April, 1894, the plaintiff, in an action 
against Cochran and Gzowski, recovered judgment against 
Cochran for the amount he had been compelled to pay the 
liquidators in respect of these shares, and in the same action 
he sought, as assignee of Cochran, to recover from Gzowski 
the same amount.

Mr. Justice Ferguson, before whom the action was 
tried, was of opinion that the plaintiff was not in a posi
tion to recover from the defendant Gzowski under the 
assignment of Cochran’s rights, because Cochran at the 
date of the assignment had not been damnified, and the 
assignment, therefore, passed nothing ; and he ordered that 
the action as against Gzowski should be dismissed with 
costs, refusing an application made by the plaintiff to add 
Cochran as a party plaintiff.

plaintiff moved in the Queen’s Bench Division by 
way of appeal from this judgment, and that Division being 
of opinion that the pleadings should be amended so as to 
raise all the substantial questions between the parties, gave 
to Cochran leave to amend by claiming over against 
Gzowski, and allowed the plaintiff as an alternative to 
concur in the recovery over by Cochran, notwithstanding 
his assignment to the plaintiff. The defendant Gzowski 
appealed to the Court of Appeal, who allowed his appeal.

Thereupon the plaintiff began the present action against 
Gzowski on 26th November, 1895, setting forth the recov
ery and entry of the judgment by the plaintiff against

288 THE ONTARIO REPORTS. XXV]
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Cochran, and a furtherfassignment by Cochran to the 
plamtifFof his rights against the defendant Gzowski, exe- 
cuted subsequent to the recovery of such judgment, and
Gzowski aS91gnee C°chran t0 rec°ver the amount from

Statement.

Upon this action coming on for trial before the Hon Mr
that the f ’an °rder Wto made by h™ by consent 
hat the former action brought by the plaintiff against

t? Hr|S T t n°WSki Bh0U]d Stand dismissed as against 
the defendant Gzowski, subject to such order, if any as the
Queen s Bench Divisional Court should make as to costs 
but without prejudice to the present action or to any claim

«cr akîs .ires—reserved judgment, ordered that the action should be dis
missed with costs upon the grounds set forth in hi 
judgment. -
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This is a case involving several difficult and somewhat 

complicated questions of fact and law, but fortunately the 
way out of most of them is made more or less plain by 
he numerous cases of recent years upon the subject of

o alr 8,6 “'“'‘“f0113' and the well-considered and 
xhaustive judgments delivered in some of them ; and by 
ther cases of stock transactions, not upon the stock 

exchange, to which sufficient attention „
f,r?jhe ar^ment' but to which I shall presently more 

y refer, as they seem to me very much in point 
The cases upon the subject generally are well collected, 

and the rules and usage of the London Stock Exchange 
which played so important a part in 8 ’
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Judgment, pretty fully set out in Lindley’s Law of Companies, 5th « 

Meredith, J. ed., pp. 4-91 to 516, and Roscoe’s Nisi Prius Evidence, 16th 
ed., pp. 548 to 557 ; see also FrjSm Specific Performance, 
3rd ed., pp. 655 to 671 ; and the rules are given in full in 
a footnote to Grmell v. Briatowe, L. R. 4 Ç. P. 36, begii 
ning at p. 53.

The transaction in question in this case took place 
between stock brokers, and, in the first place, upon the 
Toronto Stock Exchange ; but there are no rules, nor any 
ugage, of that exchange bearing upon the nature or effect 
of the transaction, so far as the evidence shews : and it 
therefore stands to

Bu
plain i 
dant : 
ject t( 
covem 
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one co 
legal ç 
ever it

But
some extent upon a different footing 

from many of the cases referred to; and must be dealt 
with as an ordinary transaction, so far as the nature and 
effect of it tire concerned, unaffected by any such special 
rules or usage.

And it is now well settled that, quite apart from any 
siich rules or linage, a purchaser of shares, besides paying 
for, and accepting a transfer of, them, is under an obliga
tion to indemnify his v&ridor against all liability in respect 
of them arising after he nad become, and, at the least, while 
he remains, the owner of
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lm This was the rule in chancery, founded upon a like 
equitable obligation to that wnich required the purchaser 
of an equity of redemptiomAo relieve his vendor from in
cumbrance subject to whién the land was purchased.

And it was likewise the rule at common law, based upon 
the judgment in Burnett v. Lynch, 5 B. & C. 589—aMe 
in which the Court seemed to struggle with some difficulty 
in putting the plaintiff’s right to recover upon any then, 
well defined common law rule orprinciple, and to be guided 
very much by the manifest justice of the thing, and the 
lamentable effect of a determination that the common law 
court could afford no relief in such a case—but a decision 
which the common law’ courts were inclined rather to 
enlarge than to circumscribe, even if the Judges still found 
it somewhat difficult to agree upon the common law rule or 
principle upon which it could be plainly put : see Moule v„ 
Garrett, L. R. 7 Ex. 101.
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umstances of the case, and implied in the sense of beimr 
the tacit agreement between the parties, not implied in 
any sense of being imposed by law whether the parties 
agreed to it tacitly or not, not to be forced upon them by 
law or in equity willing or unwilling. 7

That seems to me to be, practically, the rule in regard 
to the equitable obhgation-to which I have adverted
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Judgment, the purchaser was to so relieve the vendor, that is the . 

Meredith, J. tacit, when not the expressed, bargain.

It is impossible, speaking generally, to read the cases in 
which the rule, that it is the duty of the purchaser to 
indemnify the seller, has been applied without feeling that 
a very irrational conclusion would have t&en reached, and 
a very palpable departure from the intention of the par
ties, would have been involved, in a decision that there 
no such obligation because none Was expressed ; in all of 
them, in which relief has been given upon the implied obli
gation either at law or in equity, it will, I think, be found 

^ that the facts of the case sufficiently shewed the understand
ing of both parties that the purchaser or assignee should 
take the estate cum onere, and should relieve the seller or 
assignor from personal liability. It is obvious that neither 
buyer or seller contemplates the seller paying off charg 
upon the property, sold subject to them, for the benefit of 
the buyer, without any consideration or reason.

In stock transactions, ordinarily, the vendor sells free 
from all past calls and obligations, and the purchaser buys 
subject to all future calls and obligations.

All this being so, it is obviously of the utmost impor
tance to ascertain, as exactly,as possible, what the trans
action in question, really' was ; the plaintiff’s case must 
stand or fall upon the facts as found ; these questions 
reall)’- th6 most difficult ones.

In this case we start with this fact, that there is no wri
ting which either helps to shew what the real contract 
was, nor stands in the way of finding the very truth of 
the matters in dispute, as writings inaccurately or insuffi
ciently expressed sometimes do.

The material facts, as I find them, are these : The plain- 
i tiff held twenty shares of the capital stock of the Central

Bank of Canada ; he sold them to one Cochran for ninety- 
seven cents in the dollar of their par value, which value had 
been paid in full by the plaintiff to the bank ; Cochran was a 
stock broker and a member of the Toronto Stock Exchange, 
and he, very soon after buying the shares, offered them for
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tÏVbôtlth'Ti'iii the Exchan^'™d they were J-W. " 
en bought by the defendant, who was also a stock broker w ,

and a member of the Toronto Stock Exchange, for one
finX Hf atHnin,ety"SeVe,‘ and Part at ninety-five

him\ buysuÎstock m°n haVing PreVi°m'y

This stock was “listed" on the Exchange, and th
particular shares were sold in the ordinary course of busi-
ness thus :-An officer of the Exchange ■ calls " the stock
until the h' ^ nfferS iUld Wds (if any) are made 
until the buyer and seller come together as to price when
one or the other, as the case might require, says '• sold ”
motif y °f )the.transaction by that officer, probably 
lore for general information as to sales and prices thaf 
or the purpose of recording the transaction as between

the ieT8 K i‘a “ad6; °n the foIWinS business day,
h deahng brokers conclude the transaction, including ft

W.th any others that may have taken place between them 
the one paying the other the balance coming to him the

„ Jhf, i“e °i tbe bu)’in8 broker’s principal was not dis- 
chised at the Exchange; in the ordinary course of business 
there it never is. Brokers sometimes buy there on their 
own account, though the defendant seldom did 
any Central Bank shares.

This transaction took the usual course, and when the
davlolff.01'0 Pa!dh ^ \the defendant’ “ ^ey were on the 
da) following the purchase, Cochran executed the usual
not trafb°°k k6pt for that purpose, but did 
not transfer them to the defendant; he made what has
been called a “marginal transfer," as fully set out and ex-
7d;n H;h y** Bank °fCanada-Ba,ines’s Case, 16 
• K. 237 . that is, he executed the form of transfer leav

ing the space for the name of the transferee blank and
in thTtCT by-a ma,ginaI entry’40 t|le defendant, io fill 
in the transferees name, or to empower some one else to
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Judgment.____ The mairi general purpose of that form of transfer must
Meredith, J. have been to avoid personal liability in respect of the 

. shares, and to let that fall upon the real purchaser and
tiansferee, ari^l that has been considered to have been the 
effect of it in

woul 
or by 
trans 
fer ; ; 
that 1 
transi 
persoi 
the pi 
of the

Central Bank of Canada—Baines’s Case, 
16 A. R. 237, in\egard to liability upon the shares.

In this particular transaction the purpose of that form 
of transfer was that the shares might be transferred directly 
to the real purchaser Henderson; but of course if Hender- 

failed to pay, the defendant had the power to sell and 
transfer the shares to anyone else.

I cannot ’think it was ever contemplated, by either party 
to the transaction, that the defendant should, in
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any case,
become the transferee. It seemed a matter of indifference 
to Cochran whether the sale was to the defendant or to 
anyone else, for the shares were fully paid up, and he was 
to get from ninety-five to ninety-sSeven cents in the dollar 
of their par value before parting with them.

It was obviously not then considered within the range of 
possibility that any further liability could attach to the1 
transferor, as such liability could arise only under 
tions 70 and 77 of the Bank Act, which impose the 

double liability ” upon past shareholders only in case of 
the commencement of suspension of payment by the bank 
within one month after the transfer of the shares ; suspen
sion could hardly have been dreamed of by a seller getting 
ninety-five cents to ninety-seven cents in the dollar for his 
shares and paying ninety-seven cents in the dollar for them 

day or two before ; much less an insolvency necessitating 
a resort to the double liability provisions.

Whatever may be the usual course of business, or what
ever the facts in any other case, I

sec-

a

am quite satisfied upon 
the evidence afforded by the surrounding circumstances 
well as the testimony given at the trial, that the real 
tract in question between these two brokers was that the 
defendant should be personally answerable for the pay
ment of the price of the shares on the day following the 
purchase of them, and that upon such payment the seller
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would transfer them to anyone the defendant might name Judgment, 

orby way of “marginal transfer” put it in his power Tom 7, ,
feTtnd thmtt0tany°ne C°m|,etent t0 take such atrans- ere" ' ' 
ter a,nd that it was never contemplated by either nartv
that the defendant should be in any case bound to take a 
transfer of them h.mself, or otherwise come under any 
personal liability in respect of them, beyond payment of 
the purchase money and procurement of a valid transfer 
or them. •

If it were simply and purely an ordinary sale then the 
seller had a right to insist upon the defendant takimv (l 
transfer of the shares himself, or at least entering into 

agreement of indemnity if the transfer were made 
to his nominee ; but instead of so insisting he made the - 
transfer m such a manner that it became a transfer from 
him directly to Henderson, the real purchaser, establishing 
d ree prmty of contract in writing between them, an! 
establishing also the relationship of principal and surety 
between them; both liable in the events that happened,to 
the same creditors in respect of the same shares-Hender-
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g ounds based upon well defined common law principles,
whmh may, perhaps, be considered narrower and more 
technical than those already stated, and may be shortly 
stated th us : The transfer of the shares, made in the way I 
have stated, was either an election to deal with the real
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Judgment, name, but cluld cause the shares to be registered in his 
Meredith, J. own name pr\ that of 
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order for a transfer of the shares, leaving a blank 
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The decision was
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not affected by any stock exchange 
rules or usage ; the sale was not a stock exchange trans
action. The defendant was, however, held liable, because 
he had not taken the transfer in his name or to any
one else, but had left the shares standing in the seller’s 
name, whereby he was made liable for and obliged to 
subsequent calls. p

One cannot but gather from that case

own

p|ly

that though the 
defendant was the real purchaser he would have fulfilled 
the contract on his part and have avoided all possibility of 
further liability, if he had filled in the name of some 
other person, competent and willing to take the shares, as 
transferee of them.

In that case the liability from the neglect of the 
defendant to have the transfer made to anyone. In this 

the liability arises out of the extraordinary provisions 
of the statute ; and it had undoubtedly arisen long before 
the plaintiff put his shares upon the market ; though un
known to him and to the defendant and Cochran, the 
plaintiff was really selling a liability, an indebtedness of 
$2,000, and getting $1,940 for it ; the purchaser was really 
paying $1,940 for the privilege of being saddled with a 
debt of $2,000.

Having regard to this serious misapprehension, under 
which buyer and seller laboured, it may be that equity 
would not aid the seller if he were seeking to enforce spe- 
cific performance of the contract : see Hawkins v. Maltby, 

»L. R. 4 Eq. 572; and Re Central Bank of Canada— 
Baines's and Nasmith’s Gases, 16 O. R, 293.

In Kdloclc v. Enthoven, L. R. 9 Q. B. 241, the liability 
of the plaintiff was one imposed by statute upon past mem
bers in case present members were unable to pay. But 
there the liability arose after the transfer to the defendant,
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sWeÏmsWto!Îdi2lpUrC,hT' The judgmeDt in this case Judgment, 
seems to indicate, as do those in other cases, that the lia -------
ÏÏKdnb 7ify l8r °/,y - ^ « the defendanïis

7M & W 517 rTt67 °Wner : See Humber v- Layton,
,, * W; 517; and Walker v. Bartieft, 18 C. B. 845
n, of th7 ^"7“ on,y. and that the ads- 

g f the liability, not the making of the call, is the test
Coleridge C. J put it thus, in Kellock v. Enthoven: that 
hetra^Whasa righf to come to his transferee and 

say, As between you and me, wheh, I parted with the 
shares to you, the implied-contract was, that you would 
discharge m respect of them all liability that might arise 
during the time of your holding. This Liability which 

arose during the time you held the shares, though th 
was not made till after you had parted with them ” : p. 248 •

7 "ga;nt, 7s ;that in Maxted v-Pai™. l r e ex.;at p. 134 the Court assumed that there is an implied c 
ract on the part of the transferee to indemnify the tram 

feror from any calls or liability which may arise in 
ot the shares during the time the 
This subject
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; and

e call :

con-

respect
- —J transferee holds them,

nfth» TT ■* n CU ™uchdlscussed in one of the Courts of one 
wa h 7lted StakL ofAmerica' and the ultimate decision 
wasm favour of the more limited liability: see Brinklv 

Hambleton SMI R. 904i see also LeJssier é Sr 
Kennedy, 3b Louisiana An. R. 539,

. ?" ,tblS ®ase the liability arose while the plaintiff hi 
he d the shares, and the calls were made after the real pur
chaser, Henderson, had become the registered owner
in fhT, ; 7*77'7 M- & W. 517, is a case very much 
m the defendants favour. The considered judgment of
is nertinentetllVrd ^ Pa'ke' B" contains a good deal that
took a nlrro ^ th°USh the Court doubtless
took a narrower view of a purchaser’s liability than is

Z PreSe.nt time; a"d thouBh the aufhority of
gÎod dell / /“T in aI1 resPccts unshaken, a
EhnoJooT”8 a'd 7 defenCe in thia case, against 
which no good reason can be advanced.

That even if the defendant had not been merely an
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. Judgment ttgent for Henderson, privity of contract would exist 
| Meredith, J. between Cochran and Henderson, and that^rtothim; would 

stand in the way of the former having rehefmrectly 
against the latter, if entitled to any relief frmrt anyone, is 
shewn by such cases as Brown v. Black, L/fCl5 Eq. 363; 

and in appeal, L. R. 8 Cl), 939 ; Evans v. Wood, L. R. 5 
Eq. 9 ; Maxted v. Paine, L. R. 6 Ex. 122 ; Coles v. Brietowe,
L. R. 4 Oh. 3 ; Grissell v. Bristowe, L. ^t. 4 C. P. 36 ; Paine 
v. Hutchinson, L. R. 3 Ch. 388 ; Bowring v. Shepherd, L. R. ' 
0 Q. B. 309 ; and Loving v. Davis, 32 Ch. D. 625.

Then in Shaw v. Fisher, 5 I)eG. M. & G. 596, one of the 
leadine? cases

XXV
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subj. 
mad' 
a vej 
chasi 
even 
prov 
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Th
the I

lij red t:
in equity supporting a vendor’s right of in

demnity, it was held that after the vendor had transferred 
the shares there in question to a sub vendee at the vendee’s 
request, all liability of the vendee to indemnify was at an 
end. /

conv< 
venie 
the f< 
from

Wi
The judgment there was based upon the ground that the 

vendor could not have enforced specific performance of his 
contract, because by reason of his transfer of the shares 
W^he sub-vendee, he could not make title to the vendor.

The Lord Chanèejlor from the observations reported at 
page 609, seems to have been of opinion that if the trans
fer had been made for the vendee’s convenience so that 
the vendor would be acting as it were merely as an agent 
for the vendee in making the transfer, it would not have 
been a bar to relief, but that as the transfer was made to 
the sub-vendee upon the footing that he was the person 
who had purchased from the vendor, and as such entitled 
to the transfer, he considered that put an end to the plain
tiff’s case.

In this case the transfer was by Cochran’s own act, made 
directly from him to the real purchaser, and that the 
should put an end to this plaintiff’s case : see Castellan v. 
Hobson, L. R. 10 Eq. 47 ; Coles v. Bristoive, L. R. 4 Ch. 3 ; . 
Maxted v. Paine, L. R. 4 Ex. 203, and L. R. 6 Ex. 132; 
and In re Towns' Drainage, etc., Co.—Morton's Case, L. R.
16 Eq. 104.

In Walker v. Dickson, 20 A. R. 96, the real purchaser
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was held liable to indemnify, in the case of a sale of lands Judgment.
subject to a mortgage, although the conveyance had beenMer^J 
made to his mortgagee; but there it was considered that 
* vendor was bound to convey to any nominee of the pur- 
claser; which is not the case in stock transactions, at all 
events not without indemnity by the purchaser being first 
provided for, which of course makes a vast difference in 
the eases.

That case may sut upon the observations of 
ev> which I have refer- 
the real purchaser, the 

conveyance to his nominee was made merely for his con
venience ; the conveyance was not made to the grantor on 
the footing that he was the person who had purchased 
horn the vendor, and as such entitled to the conveyance.

Walker v. Dickson, seems to me to be an authority for 
the defendant m this action, upon the ground on which I 
have first dealt with this ease; that is the person held

« xzg' “jt —
Upon principle and authority, and according to my 

view oi the very truth and right of the matters in contro
versy, any and all liability of the defendant ended when 
the purchase money was paid and the transfer made from

ÏÏÏÏÏ?**- “■“•*>•”■“1
I have used the word transfer throughout, as the shares 

o the bank were transferred in one way only, namely bv 
means of the forms contained in the bank’s transfer book 

“ filled up and signed at the bank’s head offi 
and at once effected an assignment from the one party to 
the other, acceptance by the other, and registration 
notice to the bank of the assignment and acceptance. ’

nd f have also spoken of the defendant as the pur
chasing broker, altnough he and his partner were really 
he purchasing brokers, but the parties have agreed that 

the partner s ahall be dropped and the matter dealt
with as if the defendant alone were concerned.

red to ; the person held liable was
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A number of other interesting questions raised and 
Meredith, J. argued at the trial, do not call for any consideration, as I 

have been able to reach a conclusion upon the merits of 
the case, which, if right, disposes of it entirely and finally 
and in the most satisfactory manner.

, The action must be dismissed with costs.
, If the plaintiff desire it, proceedings will be stayed, say

for one month.
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From this judgment the plaintiff appealed, and his 
appeal was argued on 27tli May, 18^6,'Before a Divisional 
Court composed of Armour, C. J., and Falconbridoe, and 
Street, JJ.

H. J. Scott, Q. C., and R. Boulthee, for the appeal. The 
evidence shews the practice of stock exchange brokers 

to transfer shares either under a power of attorney or 
by what is called a marginal transfer: Re Central Bank 
of Canada—Baines’s Case, 16 A. E. 237. Here the stock 
was actually sold by Cochran to Gzowski without any 
knowledge of his agency for another, and the transfer was 
made in a form to satisfy Gzowski. Cochran’s right to 
indemnity does not arise upon the transfer, but upon the 
sale. When the sale was made to Gzowski, he assumed all 
the liability on and burdens of the shares. The trial Judge 
should have found there was a sale by Cochran to Gzowski, 
who, when he chose to act for an undisclosed principal, 
made himself personally liable. The contract of sale was 
complete on the Exchange, and the transfer was a mere 
detail to carry it out. There is no evidence of any nova
tion. Cochran knew no one in the transaction but 
Gzowski. The case of Kellock v. Enthoven, L. E. 8 Q. B. 
458 ; L. K. 9 Q. B. 241, would be this case if Gzowski had 
taken an absolute transfer to himself, and then transferred 
to his principal Henderson. Plaintiff has recovered a judg
ment against Cochran who, since its recovery, has assigned 
all his rights over against Gzowski to plaintiff, so the 
plaintiff is now entitled to recover in this action. I refer
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Under the provisions of the Banking Act, R. S. C. ch. 
120, sec. 70 : “ In the event of the property and assets of 

l the bank being insufficient to pay its debts and liabilities,
\ the shareholders of the bank shall be liable for the defici- 
Vncy so far as that each shareholder shall be so liable to 

a!^ amount, over and above any amount not paid up on his 
shares, equal to the amount of such shares.” And by 
tion 77 : “ Persons who, having been shareholders in the 
bank, have only transferred their shares or any of them to 
others, or registered the transfer thereof within one month 
before the commencement of the suspension of payment by 
the bank, shall be liable to all calls on such shares as if • 
they had not -transferred them, saving their 
against those to whom they were transferred.”

Under these sections every holder of a share of bank 
stock assumes a liability to contribute to the assets of the 
bank, iu the event of its insolvency, a sum equal to the 
par valu\of the share : and in the case of persons coming 
within thevtsoeciions this liability continues in force 
after the registration upon the bank books of a transfer of 
the share to a third person, and is only extinguished when 
the bank has continued for a month after such registration 
to carry on its business without any suspension of payment.
All transactions in bank shares must be taken to be made
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subject to the possibility that this well-known statutory 
liability may be enforced in case of the insolvency of the 
bank happening within the statutory period.

As betwben the plaintiff and his immediate transferee 
of the shares in question, Cochran, I can see no ground 
whatever for doubting that the latter was bound both upon 
reason and authority to assume and indemnify the plain
tiff against the liability attached to the ownership of the 
shares created by the sections of the Banking Act to which 
I have referred. The principle laid down with regard to 
the liability of the purchaser of an equity of redemption 
to indemnify the mortgagor has not been confined to mort-

I
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The fact that Cochran did not transfer the shares to 
Gzowski, and that he executed the transfer in a form which 
was designed to enable Gzowski to pass them to Hender
son without taking the transfer in his own name, does not 
help Gzowski. A similar transfer in Walker v. Bartlett, 18 
C. B. 845, was treated as made for the convenience of the 
purchaser, and as imposing upon him an obligation to dis
charge all liabilities that might arise while the purchaser 
refrained from taking the transfer in his own name.

The decision in Kellock v. Enthoven, L. E. 9 Q. B. 241, 
shews that a liability such as the present, is to be treated as 
arising during the whole of the statutory period of a month 
before the stoppage of payment by the bank, although the 
calls were not made until afterwards. The judgment of the 
Court of Exchequer Chamber delivered by Lord Coleridge, 
C. J., thus shortly describes the position which, I think, 
Cochran was entitled to take with regard to Gzowski : “ As 
between you and me, when I parted with the shares to you, 
the implied contract was, that you would discharge in re
spect of them all liability that might arise during the time 
of your holding. This is a liability which arose during the 
time you held the shares, though the call was not made 
till after you parted with them. You may have some fur
ther remedy against somebody else, but as between you 
and me that was the contract. I have had to pay and you 
must repay me : ” p. 248.

While I entirely agree with my brother Meredith, that 
it is highly improbable that either Cochran or Gzowski- 
regarded the double liability imposed by the Banking Act 
as an element in their transaction, still less as one likely 
to affect Gzowski in connection with it, I am unable to 
concur in his view, that we should, therefore, assume them 
to have contracted to disregard the liabilities arising either 
at law or in equity from the respective positions in which 
they were placed.

The defendant raises as a defence to the present action, 
the dismissal of the former action by the same plaintiff 
against him in which the plaintiff obtained final judgment 
against Cochran.

80* THE ONTARIO REPORTS. X
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What must be taken to have been determined in the 
m ,er action in Gzowski’s favour is that under th 
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Judgment, tains no provision authorizing the corporation to pass any 
by-laws ousting its members from their right of recourse 
to the Courts of the Province for the settlement of disputes 
arising from their transactions with one another Jipon the 
Exchange ; and it is well settled law that the authority of 
the Legislature to pass such a by-law is essential to its 
validity as a bar to an action. Here it is not alleged that 
any reference to arbitration has taken place ; and there is, 
therefore, in my opinion, nothing to bar the plaintiff’s 
right of action in the by-law which is set up : Mulkern v. 
Lord, 4 App. Cas. 182 ; The Municipal, etc., Building 
Society v. Kent, 9 App. Cas. 260 ; Clarkson v. The Toronto 
Stock Exchange, 13 O. R 213 ; A^ngell and Ames on Cor
porations, 10th ed„ sec. 341.

Cases such a6 Essery v. Court Pride of the Dominion, 2 
O. R. 596, and those upon which it is founded establish, not 
that the members of an association are bound by by-laws 
requiring them to refer their disputes to arbitration, but 
that where the members of an association have passed by
laws providing for the expulsion or punishment of mem
bers convicted of offences against the by-laws, and have 
provided domestic tribunals for the trial of such offences, a 
member complaining of expulsion or punishment is bound 
to exhaust the remedies provided by the by-laws before 
coming to a court of Um for relief : Angell and Ames on 
Corporations, 10th edf, sec. 410, et seq.

The defendant further pleads the Statute of Limitations 
as a defence, alleging that the plaintiff’s cause of action 
occurred more than six years before the commencement of 
the present action. The facts, however, do not support 
that contention in my opinion.

It is to be remembered that the plaintiff is here seeking 
to recover as assignee of Cochran. Cochran was not made 
a contributory as appears from the papers before us. His 
position was, that he only became a shareholder within 
the period of one month before the suspension of payment 
(which was on 15th November, 1887), and that he trans
ferred his shares before the suspension of payment occur*

306 )THE ONTARIO REPORTS.
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ferred tofnTheV„ ,r'i80n- 20 °' R 4°4’ and the cases re-

wiTd*0 B,°"ltWs right to recover against Cochran,
Teriod h /? 6' ?P°n the Sround that the statutory 
period bad elapsed, the dates are as follows •— *

15th November, 1887, the bank suspended 
16th December, 1887, the winding-up order 
30th December, 1887, the order referring 
r the settlement of contributories was made.

4th March 1888, the persons alleged to be contribu

tif rr,7rde?d t0 Shew cause on 18th April, 1888, why they should not be settled on the list of contributories.
bee on thfr’t 8' maater’S rep°rt made- se“hng Boult- 
bee on the list as a contributory for $2,000

26th April, 1890, Boultbe
on account of his liability

21st April, 1894, Boultbee sued Cochran.
1st June, 1894, Boultbee 

Cochran.
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;

Judgment. 

Street, J.
15th November, 1895, Cochran assigned his rights to 

indemnity to the plaintiff.
26th November, 1895, this action was begun.
The mere fact that, from the time of the suspension of 

the bank, a liability to be called upon to contribute to the 
payment of its debts, hung over his head, gave Boultbee 
no right of action against the person liable to indemnify 
him : nor is his- right to such an action accelerated by the 
terms of the 46th section of the Winding-up Act R. S. C. ch. 
129, which converts the liability to contribute into a debt 
presently existing, but payable only when calls are made. 
Boultbee’s right of action first accrued at some date, later 
than 30th June, 1888, when calls were made upon the 
tributories, settled by the Master’s report, of that date, and 
when the liquidators were entitled to immediate payment : 
he could not bring an action to be indemnified against a 
debt not yet payable : Wolmershausenv. Gullich, [1893] 2 
Ch. 514 ; Nichçlaon v. Harper, [1895] 2 Ch. 415 ; Hughes- 
Hallett v. Indian Mammoth Gold Mines Co., 22 Ch. D. 
561 ; DdColyar on Guarantees 309.

So that Boultbee’s action against Cochran appears to 
have been brought in time, and the damages recovered by 
him in that action seem to have been such as he was 
entitled to recover, and, as I have already shewn, the pre
sent action brought by Boultbee as Cochran’s assignee 
against Gzowski seems also to be brought in time.

I think I have examined all the grounds of defence 
urged by the defendant before us, and for the reasons given 
I am of opinion that the judgment of Mr. Justice Meredith 
should be set
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awjj^And that judgment should be entered 
for the plaintiff forthe amount recovered by him against
Cochran with subsequent interest and the costs of the 
action and motion, against which must be set off the defen
dant’s costs of the former action and the motions and 
appeals in it.
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[DIVISIONAL COURT.]

Regina v. Machekequonabb.

Criminal Zaw-Manslaugl,Ur-Pagan Indian-Evil SpirU-Ddumm.
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the Wend'E° was held Properly convicted of manslaughter.

This was a case reserved under the Criminal Code 1892 
and amending Act 58 & 59 Viet. ch. 40 (D.) as to whether 
the prisoner was properly convicted of manslaughter.

The trial took place at Rat Portage on the 3rd of D 
her, 1896, before Rose, J., and a jury.

Langford, for the Crown.
Wink, for the prisoner.

Statement.

ecem-

'

It appeared from the evidence that the prisoner was a 
member of a tribe of pagan Indians who believed in the 
existence of an evil spirit clothed in human flesh, or in 
human form called a Wendigo which would eat a human

That it was reported that a Wendigo had been 
it was supposed was in the neighbourhood of their 
desiring to do them harm.

That

ippears to 
overed by 
is he was 
i, the pre- 
i assignee

1
: IIseen and 

camp H
e.
if defence 
ions given 
Meredith 

>e entered 
m against 
ts of the j
bhe defen- ]
fcions and

that the prisoner saw what appeared to be a tall human 
eing running m the distance, which he supposed was the

cïflfr; i aDOther Indian 8a™ =hase, and after
a lenging three times and receiving no answer fired and

Shot the object, when it was discovered to be his 
ioster father, who died soon afterward.

The jury found affirmative 
questions :

;■ ’

::
■:

own

G. A. B.
to the following

Are you satisfied the prisoner did kill the Indian ?
40—VOL. XXVIII, O.R,

answers

'
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Did thq prisoner believe the object he shot at to be 
Wendigo or spirit ?

Did he believe the spirit to be embodied in human 
flesh ?

Was it the prisoner’s belief that the Wendigo could be 
killed by a bullet shot from a rifle ?

Was the prisoner sane apart from the delusion or belief 
in the existence of a Wendigo ?

The learned trial Judge then proceeded with his charge 
as follows '“ Assuming these facts to be found by you, I
think I must direct you as a matter of law that there is 
no justification here for the killing ; and culpable homicide 
without justification is manslaughter, so that unless you 

suggest to yourselves something stated in the evidence, 
or drawn from the evidence to warrant a different conclu
sion, I think it will be your duty to return a verdict of 
manslaughter. You may confer among yourselves if you 
please, and if you take that view, I will reserve a case for 
consideration by the Court of Appeal as to whether he 
properly convicted upon this evidence.”

The jury found the prisoner guilty of manslaughter 
recommending him to mercy, and the learned Judg 
reserved a case for consideration whether upon the find
ings of the jury in answer to the questions he had 
submitted and upon his direction to them and upon the 
evidence the prisoner 
slaughter.

The case was argued on February 8th, 1897, before a 
Divisional Court composed of Armour, C. J., and Falcon- 
bridge, and Street, JJ.

J. K. Kerr, Q.C., for the prisoner. The evidence shews 
the Indian tribe were pagans, and believed in an evil spirit 
clothed in human form which they called a Wendigo, and 
which attacked, killed and ate human beings. The man 
that was shot was thought to be a Wendigo, a spirit as 
distinguished from a human being. It is true there was

3
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XXVIII.] >REGINA V. MACH EKEQUONABB. ua mistake, but there was no intention even to harm a 
human being much less to kill. The evidence shews the 
mistake was not unreasonable. At common law the fol
lowing of a religious belief would be an excuse. The trial 
Judge wrongly directed the jury to find the prisoner guilty. 
There should be a tifew trial at least. I refer to Level's 
Case, 1 Hale 474 ; 1 Bishop on Criminal Law, 7th ed„ sec. 
30o and note ; Territory v. Fish, cited in note p. 185, is 
almost a parallel case ; Plummer v. Thé State, 4 Texas 
App. 310; Regina v. Rose, 15 Cox O. C. 540; Regina v.
Y,TtaJe- 10 C0X G G 530 ; Stnte v" 88 N. Car.
618 ; Regina v. Mawgridge, Kelyng’s C. C. 167 [1191,

John Cartwright, Q. C., Deputy Attorney-General
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The judgment of the Court 

Armour, C.J.:—

Upon the case reserved if there was evidence upon which 
the jury could find the prisoner guilty of manslaughter it 
is not open to us to reverse that finding, and the question 
we have to decide is whether there was such evidence.

We think there was, and therefore do 
say that the prisoner 

manslaughter.
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on
Re Mackenzie Trusts. re

sh
Trust, and Trustee, -Swkment-Potoer of Revocation-Defective Exec* 

tion of—Direction to Trustee—Breach of Trust. th
de;

i-Œ» ,rs„K,ftrafa by deed

of “ l0“oom-%s»=3^^sx-sss-Æar-■*■ died applied Whl°h In re Mackenzie Trusts, 23 Ufa. D. 750, was de-

19

Fe

I
th<:

ha
MaStatement. This was an appeal by the official guardian ad litem of an 

infant cestui que trust from the report of the local Master 
at Sarnia, allowing the trustee in passing his

of $8,107.50 invested by him- in the purchase of shares 
in a loan company.

The facts are stated in the judgment.

The appeal was argued in Court on February 24th, 1897, 
before Meredith, C.J.

im
delaccounts a

sum

kei
tru
Poc
trus

f true
Hoskin, Q. C., for the appeal. The deed of settle

ment authorized the investment of’ the trust funds in 
" Dominion, Provincial or Municipal bonds and debentures, 
or first mortgages upon real estate.” The moneys in 
question were invested in the stock or shares of a loan 
company under instructions in writing (by letter) from the 
mother who had a life interest in the moneys. It is true 
there is a power of revocation in the settlement, but it 
was to be ex

or c
T

- wrii 
trus 
alth 
men 
of t 
prin

ercised by deed only with the consent of the 
trustee and a letter is not sufficient.

Moss, Q.C., contra. There was a power of revocation to 
the mother. She could have settled the whole fund for 
her own sole benefit if she chose to literally comply with 
the power. Her control was such that the equitable rules 
as to defective execution of powers should be applied and 
followed in her favour. The investment was a prudent
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one, no loss has occurred. It was made at the mother's Argument, 
request. Even if the request was defective in form it 
should be remedied. The want of a seal or the form of 
the document is no objection : Taylor’s Equity Jurispru
dence, p. 33 ; Bispham’s Principles of Equity, 4th ed.

dive Execu•

; , sec.ihé funds in 
es, or first 
on by deed

a loan com-
February 24th, 1897. Meredith, C.J. 

The trust fund.. , aettied by Sally Poole Mackenzie,
the mother of the infants, in trust in the events which 
have happened, for the infants by deed dated 
May, 1880.

By the terms of the settlement the fund was to be 
invested in Dominion, Provincial or Municipal bonds and 
debentures or first mortgages upon real estate.

The settlement contains 
words

wasountedlaid!
)0, was de-

the 31st

fern of an 
il Master 
counts a 
of shares a power of revocation in these 

"It shall be lawful for the said Sally Poole Mac
kenzie at any time hereafter, with the consent of the X 
trustee by deed under the hands and seals of the said Sally \
Poole Mackenzie and the trustee to revoke all or any of the V
trusts declared by these presents "of and concerning the

| any new

toh, 1897,

trust funds or any part thereof and to declare
or other trusts off settle- 

unds in 
lentures, 
neys in 
a loan 

from the 
is true 

, but it 
t of the

or eonpdrning the
The investment in tjuestion was made in pursuance of a 

- written request signed by the settlor and addressed to the 
trustee, and it is urged on behalf of'the trustee that 
although it was not an investment authorized by the settle
ment the written request operated as a defective execution 
of the power and should, according to the recognized 
principles of equity, be aided in favour of the trustee 

The Courts have gone a long way in aiding the defective 
execution of powers even where the result has been notas 
It will be in this case, merely to alter the manner of 
investing the fund, but to change the beneficial ownership 
of it, and have interposed not only where the persons in 
whose favour the power has been attempted to be executed 
is a purchaser for value, but even where they have merely 
natural or moral claims to the provision intended to be 
made for them : Chapman v. Gibson, 3 Bro. C. C. 229.
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III Judgment. The principle on which the Court interposes in favour 

Meredith, of purchasers is that it would be unjust not to give them 
°-J- the benefit of their contracts, and I do not see why the

trustee in such a case as tins has not an equal equity__he
has altered his position on the faith of the intended alter
ation having been effectually made and it would be mani
festly unjust that he should be liable to have his action 

y treated as a breach of trust, and there was alsjas great a
\ moral obligation on the part of the settlor tcffprovido by
\ the exercise of her power against the trustee being made 
\liable for a breach of trust in using the trust funds for the 

purchase of the shaves at her 'request, as there 
natural or mural obligation in the case dealt with in Chap
man v, Gibson, or in any of the cases referred to in the 
judgment of the Master of the Rolls in that case. See also 
Farwell on Powers, 2nd ed., 329.

I am inclined to think that the

sett
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e comes also within 

the principle on which In re Mackenzie Trusts, 23 Ch. D. 
750, was decided—a case which was followed in Re Ten
nant, 40 Ch. D. 594, and approved by the Court of Appeal 
in Re Kennedy Settled Estates, [1891] 1 Ch. 399.

It was held in Re Mackenzie Trusts that money 
bequeathed, to buy land and settle it, might be ordered to * 

. be invested at the instance of the person who would hâve 
been tenant for life of the land in a manner permitted by 

21 of the Settled Estates Act, 45 & 46 Viet.'ch. 38, 
although that manner was not one permitted by the terms 
of the will, and in delivering judgment Mr. Justice Chitty 
said that it would be absurd to hold that that could not 
then be done which a tenant for life could do after an 
estate had been purchased by selling the estate and invest
ing the money arising from the sale.

It seems to me that it would be unreasonable to hold in 
this case that the trustee is chargeable for a breach of trust 
for making an investment at the request of the settlor, 
which he might without question have made, if instead of 
the informal instrument which was executed, the settlor 
and he had, as they might have dope, executed an instru
ment under seal, revoking pro tanto the trusts of the
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be avoided was by altering the 
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a result could 

trusts so as to authorize
seems to me hv “ W“ Pr°P°Sed t0 be made- and ^ 
seems to me by no means a violent presumption or
unreasonable inference that the instrument signed by the
settlor was designed to accomplish that purpose though it

I come to the conclusion, therefore, that the investment
theTollM dl.dnotconstitutea breach of trust and that 
the local Master was right in crediting the trustee 
the amount paid by him for the shares 

It is not without satisfaction that' I 
conclusion that I may, without violating any legal principle 
.efuse to give effect to the contention of the appellant To
1st to b m T* ""I,iability WOuld hava beenVnost 

unjust to him. The investment was one which a
man would have made of his own moneys and it was *
th Î 7!? °£ °De Wh° was Practically the 
the fund if she could obtain the consent of the trustee to 
om in her act of revocation ; for the power of evocation 

enabled her. with his consent, to revoke all the trusts
L tfondwonl rSr and if that hftd been done 

tL nm TÂ ave been her °wn absol"tely. 
his ]!t?fCla Guard,an vÇ''y properly, I think, felt it to be 
h.s duty to require that th‘e view of the local Master should 
be supported by that of a Judge before being riven eÏ 
to add h,s costs of the appeal-though it h!s been an 
unsuccessful one-should be paid out of the fund.
guarikn and 7,7 diSmiSS6d' and the costs ‘he official
L if H 7 °f he USt6e wiU be Paid out of the fund- 
the latter betweepsolicitor and client.
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Building and Loan Association v. McKenzie. A,
- Z ,1 do

Mortgage—Leasehold—Acquisition of Reversion—Liability for Payment of 
Mortgage—Estoppel.111» on

Where the assignee of a term, subject to a mortgage, becomes the 
owner of the fee by purchase, the reversion in the lands is bound in his 
hands for the payment of such mortgage, without repayment to him of 
the purchase money ; and where he lias obtained the conveyance of the 
réversion upon the representation that he ie the assignee of the term, 

j he is estopped from saying that he acquired it otherwise than as the 
v "conveyance to him shews.

at:

m by
beg
ancV/ cov

Action, by the plaintiffs, as assignees by way of mort
gage from one Thompson of a term and leasehold premises, 
to recover from 'the defendant, the assignee, by various 
mesne assignments, of the interest of Thompson, certain 
juins due-iipbn* their mortgage, and for a declaration that 
the'qilhintiffs had a lien for the whole amount secured by 
or.'payable under the covenants and conditions set forth 
in the lease and the mortgage upon the fee simple acquired 
by the defendant in jibe lands, and for paymeht by ' the 

• defendant of the/dame, and in default of payment for a 
sXfe of 'thé lands. The facts are stated in the judgment. 
it ont to • v i,. t
- The action was tried before Meredith, C. J., without a 
jÜtyî at Toronto, on the 2nd' November, 1896.
'« B;J. Scott, Q. C., for the plaintiffs.
■ tlaidlaw, Q. C., and D. W. Saunders, for the defendant.
t f

February 11, 1897. Meredith, C. J. :— 
eili i«:i 1. i ■ n i . • . _ ■

At the. close of the ^argument X dismissed the plaintiffs’ 
afltiqn, so far as it.sought to have it adjudged that the 
defendant was personally liable for payment of their claim ; 
and I. fpund that the assignment of the lease, to which I 
shall afterwards refer, from Charles Joseph Smith to the 
defendant, though absolute in form, was in reality a mort
gage ; and I reserved judgment as to the other question 
raised upon the pleadings, which arises under the follow
ing circumstances.
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Austin and William Arthurs d^isetHm'wilp ’̂ f11™68 Judgment-

.XSfï.uï1"' “■ »,!:

the lease, including the covenant for renewal - and tW

p£ £» ir^yr-
e daJZ dmtert' aSSigDed th6 ,ease t0 them by

ueed dated that day, subject to a proviso for redemnii/ 
on foment of the $6,000 and interest at tZI ZTn 
P r cent, per annum, payable in annual instalments.

^Tzr2::T,:Zr:z"'‘-
the d , V1St JanUary- 1891- Smith assigned the lease to
.1 ,p™rsss-*r-*-

aZÏZTïï Sml‘1 *

pi'ZiStZZ
”°” “d* '•)' “• defendant a. m,ld ‘

41—VOL. xxvm. O.B. J
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Judgment, note of Smith and Coleman of that amount, with interest 
Meredith, at eight per cent, per annum.

C,J* On the 21st June, 1895, Byron Moffatt Britton, who had 
in the meantime become the owner of the reversion, 
veyed the fee simple of the demised premises to the defen
dant in consideration of $14,000.

The conveyance from Britton to the defendant contains 
a recital of the lease, and a recital that the lease and the 
benefits and all conditions therein contained have, by 
divers mesne assignments, become vested in the defendant, 
and that he desires to purchase the fee in the lands.

The question fpr decision turns upon the effect of the 
purchase by the defendant of the reversion, the plaintiffs 
contending that the effect of it is to make the fee simple 
in the lands subject to their mortgage, and to bind it in 
the defendant’s hands for the payment of their claim for 
principal and interest in priority to thp claim of the defen
dant under his mortgage, or as purchaser of the reversion.

Had the position of the defendant been that indicated 
on the face of the assignment to him—that of owner of the 
lease subject to the plaintiffs’ mortgage—it is clear upon 
the authorities that the reversion in the lands would be 
bound in his hands for the payment of thç plaintiffs’ mort
gage : Coote on Mortgages, 5th ed., 268.

In Keech v. 8andford, 2 Eq. Ca. Abr. 741, pi. 7,—which is 
the leading case on the principle on which the rule seems 
to be founded—a trustee for an infant who had obtained a 
lease to himself, the lessor having refused to grant a 

i renewal for the infant’s benefit, because, the lease being of
the profits of a market, there could be no distress, but 
must “ rest singly in covenant, which the infant cannot do,” 
was required to assign the lease to the infant, and to account 
for the profits since the renewal, but it was ordered that 
he should be indemnified from the covenants in the lease.

In Rakeatraw v. Brewer, 2 P.W'ms. 510, the same rule was 
applied to the case of a mortgagee obtaining a renewal of 
the term which he held as mortgagee, although it was 
urged that the additional term of eleven years was granted

THE ONTARIO REPORTS. X
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root, and was of the same nature, subject to the same equity

association V. m’kknzie. 319

i, who had 
rsiob, con- 
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r«™ Jt"
of a renewable lease can hold a renewed lease only sub-

4ïrrr *• :
principle was applied to the reversion acquired by the 
mor gagor, ass Mr. Justice Pearson puts it in the course of 
the argument, apparently beifiSfc the reversion took the 
p ace of a renewed lease ; or, 4 put in Coote on Mortgaged 
at p. 268, because, by himself purchasing the reversion in

s.™, upon an agreement that the sum was to be secured on

l,eMPtr°P! yiWhen ,tS aC'luisition had been completed was held to stand on no higher footing than the claim of the

‘ifrzrj. r*£i !s~-.
mortgagor) “can be in any better position than he would 
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Judgment. It is true that in that case the right which the plaintiff B
Meredith, sought to establish was for money which she had advan- *

C-J- ced to the mortgagor to enable him to purchase, and ■ 
therefore that her right must have arisen, if at all, out B 
of the purchase by the mortgagor, and could be in no ■ 
better or higher position than the right from which it I 
was derived ; and that in this case the right of the defen- ■ 
dant is not in the same sense derived' from the mortgagor's ■ 
right, because the mortgagor in this case did not purchase, * 
but the defendant himself ; but I dim unable to find any B 
distinction between the two cases which will justify a 8 
different result in this case, and the rule which is, I think, B 
to be deduced from the cases is that neither the mortgagor B 
nor any one claiming under him can acquire against the B 
mortgagee of a lease the right to a renewed lease or to the fl 
reversion, where the renewed lease or the reversion is, as ■ 
some of the cases put it, “ a graft on the lease,” or, as put ■ 
in one of the cases I have referred to, “ where it comes ■ 
from the old root.” E

The rule established by these cases prevents as well the B 
mortgagor or those claiming under him asserting a claim B 
for the purchase money of the reversion against the mort- B 
gagee, as his asserting title to the reversion against the fl 
mortgagee. B

Although I decided at the close of the argument that B 
the position of the defendant was originally that of fl 
mortgagee only, the case is not so clear as to that being fl 
his position when the reversion was acquired by him ; that fl 
he was not mortgagee, but; assignee of the lease, is what fl 
the recitals in the conveyance from Mr. Britton to him 1 
state, and I am not sure that the proper inference of fact fl 
is not—in view of these recitals and the fact that the de- fl 
fendant was not called as a witness—that, although origi- I 
nally only mortgagee, he had subsequently acquired the 1 
equity of redemption of his mortgagor ; and the opinion fl 
expressed by Spragge, V.-C., in Kelly v. Macklem, 14 Gr. 1 
at p. 30, as to the position of one making his interest in I 
land the ground for his being allowed to purchase it, fl 
would seem to support a decision against the defendant, ■
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an
AlFisher & Co. v. Robert Linton & Co.
lar

Partnership—Individual Debt of Partner—Payment out of Partnership 
Funds—Authority—Action—Rule 817.

The defendants were indebted to the plaintiffs’ firm, consisting of two 
partners, and one partner was individually indebted to the defendants. 
This partner wrote two letters to the defendants, one over his own sig
nature and the other over the firm name, stating that he had paid 
certain sums due by him to the defendants by giving the defendants 
credit in the books of bis firm. This was done without the authority 
of the other partner, but the entries were actually made in the books of 
the firm, to which the other partner had access, though he did not in 
fact know of the entries until after the firm had been dissolved. Ac- 

afterwards rendered to the defendants without any claim 
being made in respect of the sums credited. This action was brought 
after the dissolution, in the name of the firm, for the price of goods

Held, that the defendants were not entitled to credit for the sums refer
red to.

Leverson v. Lane, 13 C. B. N. S. at p. 285, In re Riches, 4 DeG. J. & S. 
at p. 586, and Kendal v. Wood, L. R. 6 Ex. 243, applied and fol
lowed.

Held, also, that Rule 317 authorized the bringing and sustaining 
action in the name of the partnership existing at the time tfi 
were furnished to the defendants.

An appeal by the defendants from the report of the 
Master at Barrie dated the 17th December, 1896.

The plaintiffs were woollen manufacturers carrying on 
business at the town of Alliston, in Ontario ; the defen
dants were wholesale merchants carrying on business at 
the city of Montreal, Quebec.

The action was for the price of goods sold and delivered, 
the plaintiffs claiming $751.62 and interest.

The defendants alleged that they were indebted to the 
plaintiffs in the sum of $415 only, which sum they brought 
into Court.

On the 27th October, 1896, judgment was entered direc
ting that all matters at issue between the plaintiffs and 
defendants should be referred for inquiry and report to 
the Master at Barrie, and reserving further directions and 
the question of costs till after report.

The evidence taken before the Master shewed that the 
firm of Fisher Sc Co. was composed of John Fisher and J. 
C. Hart ; that the firm was dissolved in the summer or
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ItZ bJrV fr‘'°th Fisher and Ha* lived in 8^. 

is on but Fisher left the management of the business
argeJy to Hart ; that Fisher & Co. supplied the defendants 
with goods from their woollen mill, while Hart who 
earned on a separate business by himself as a storekeeper 
m A listen was supplied by the defendants with goods for 
his store; that in the books of Fisher & Co., which were 
kept in Harts store by Hart’s own bookkeeper, two items 
of $100 and $203 (which were the items in dispute) 

edited to Linton & Co. its payments made by them and 
were charged to Hart. Fisher was examined as a witness

t,hat ,hekne" notl>ing about these items until 
after the dissolution of the firm ; that he had no know
ledge of them at the time of the entries ; that Hart had
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accounV^ f M°n*real- aaid th»t he paid the balance of the

r$303duérto h fi Vt l6tter’ receivi"8 "«dit for
$303 due to his firm by Hart, and never heard of al

lying on 
ie defen- 
siness at

i
lelivered,

d to the 
' brought

e

■ed direc- 
tiffs and 
•eport to 
ions and !

that the 
r and J. 
miner or

1

m

u■



% • * - “ 4 •• 11
:s;

I 324 THE ONTARIO REPORTS.

Statement, claim to the contrary until just before this action
brought (24th February, 1896) ; that after making that 
payment he continued to do business with Fisher & Co. 
until June, 1895, and received from them statements of 
account from time to time, which he settled, but they 
never made any claim for the $303.

The "Master found and reported that, in addition to the 
$415 paid into Court, there was due by the defendants to 
the plaintiffs the sum of $326 and interest from the 1st 
February, 1895, at six per cent., amounting in all to 
$362.76.
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The appeal was heard by Ferguson, J., in Court, on the 
2nd March, 1897.

Gibbons, Q.C., for the defendants. The Master thought 
the case was governed by Kendal v. Wood, L. R. 6 Ex. 243 ; 
but I submit that case has no application to the facts of 
this. The action is by Fisher & Co., that is, Fisher and 
Hart, for goods sold and delivered, and cannot be sustained 
as to the items in dispute : WoMoce v. Kelsall, 7 M. & W. 
264 ; Brownrigq v. Rae, 5 Ex. 489 ; Gordon v. Ellis, 7 
M. & G. 607. If any action would lie, it would be one by 
Fisher on the case. This action is brought apparently by 
virtue of the provisions of Rule 317 : “ Any two 
persons claiming * * as co-partners may sue or be sued 
in the name of the respective firms, if any, of which such 
persons were co-partners at the time of the accruing of the 
cause of action." That cannot authorize the bringing of 
such an action as this in respect to the disputed items. 
The plaintiffs cannot recover in this form of action at all 
Creighton v. Halifax Banking, 18 S. C. R, 140.

W. A. J. Bell, for the plaintiffs. The facts of this
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case
come precisely within the decision of Kendal v, Wood, L. 
R. 6 Ex. 243. The principle is that if a Creditor of one of 
two partners chooses to take from his debtor what he 
knows to be partnership securities or partnership funds, 
Without ascertaining whether the debtor has the authority

It
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.■ ) , , application of the partnership Argument
funds, lie does so at his own peril. Express authority must 
"h*. See also Lin(’ley on Partnership, Oth «1 p 
4°, Whamson v. Barbour, 9 Ch. D. at p. 535 ; Leversm v.
-ane, . , N. S. 278 ; Sleaife v. Jackson, 3 B. & C. 421 ■

7 cTn TlTT’ \a; &e- 641 ; 8weetinfjv'
SCR un , CT9 t0n v' Ualifax Bank™9 Co., 18 
,C: tV!0,18 aJS° strong‘y ™ favour of the plaintiffs As to the form of tho action, see Bindley on Partnership"
, ,,e PI1.279' 28°- Kule 324 provides that “no action

.wi th6 td by. rea80n °f the m*sj°inder of parties
and the Court may m every action deal with the P
controversy so far as regards the rights and 
the parties actually before it.”

Gibbons, in reply!
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March 5, 1897. Ferguson, J. ;_

Appeal from the report of the Master at Barri 
was no dispute as to the facts. There 
questions in respect to which there 
One question was as to wheth

e. There 
were only two 

was any contention.

Sr 13 -a B- ***** ^
In 145 m rjht0n V' HaKfaX Bankinfco., 18 S. c. R.

case and afte r R Tî 0thef h0**9' aPplies to the Present 
case, and, after the best consideration I have been able to
bestow upon the subject, I am of the opinion that it does

The other question was as to whether or not the action
•existing K,9U8tTd in the -«-e of the partnership 
•existing at the time the goods were furnished to the
defendants. As to this, I am of the opinion that Rule 317 
formes the bnnging and sustaining of the action in thil
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Judgment, followed it. In this I agree with him, and I think the 
Ferguson, J. report should be affirmed with costs. Report affirmed nnd 

appeal dismissed with costs.
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Mail Printing Company v. Clarkson.

Bankruptcy and Insolvency—Right to Prove on Insolvent Estate—R. S. 0. 
* aec* >fdb'ttec. 4—Claim “ not Accrued Due ”—Construction

of Contract.

wii

bet
ma
notUnder an assignment for the benefit of creditors under R. S. 0. oh. 124, 

a claim on a contract to pay, at a time which was subsequent to the 
assignment, a fixed sum for advertising space in a newspaper, whether 
occumed or not, may be proved as a claim “which has not accrued 
due, under sec. 20, sub-sec. 4, of the Act. v

action brought against the defendant as 
> assignee for the benefit of creditors of Samson, Kennedy,

& Co.
The statement of claim alleged : (2) that Samson, Ken

nedy, & Co., entered into a written contract with the plain- • 
tiffs on 22nd July, 1895, whereby the former acquired the 
right to occupy 20,000 lines in the advertising columns of 
the daily or weekly “ Mail and Empire,” pr in “ Farm and 
Fireside,” and agreed to advertise their regular business 
announcements therein for twelve months, and agreed to 1 
pay to the •plaintiffs for such right $1,000 ; (3) that, in 
consideration of the plaintiffs agreeing to furnish the 
space at reduced rates, Samson, Kennedy, & Co. agreed 
that if they should not avail themselves of their right to 
occupy the space within the twelve months, such failure 
should not relieve them from the obligation to pay the 
plaintiffs the $1,000 at the expiration of 'that time; (4) 
that the plaintiffs had always been ready and willing to 
publish the advertisements of the firm in accordance with I 
the contract, but the firm had not availed themselves of !
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ation that they had established a ciaieias 
insolvent firm 
rank as

rdvngly. 

E. B. B. , __ creditors of the
or *1,000, and that they were entitled to 

. , . . ““h ,f0r *hat «mount, with the creditors, upon the
«tate m the hands of the defendant as assignee, and VZ 
ment ot such amount as they should be found entitled to,
with costs.

mm rz“hTÜTtt “

at the date of the assignment creditors of the 
’ and had no nSht to rank on the estate.

at T * tried Boyd, G, without a jury
at 1 oronto, on the 25th February, 1897. J y’

O'. J. Holmcfn, for the plaintiffs’
D. E. Thomson, Q. G, for the defend
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The plaintiffs’ claim rests on the written 
nd July, 1895, in the following words :

Memorandum op Agreement

Agents are not allowed to mike verbal undertakings or 
conditions not specified in this contract. °

agreement of

for Advertising.

1We, the undersigned, agree with the Mail Printing «
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Judgment, advertising columns of the daily or weekly “ Mail and 
Boyd, C. Empire," or in “ Farm and Fireside,” upon the conditions 

specified below and on the back of this contract. In con
sideration of the Mail Printing Company agreeing to fur
nish them with space at the reduced rates above mentioned, 
they agree that, should they not avail themselves of the 
right to occupy the said space within the specified time, 
such failure shall not relieve them from the obligation to 
pay the Mail Printing Company, at the expiration of said 
time, the said $1,000, less such amounts as may have been 
previously paid on account of this contract.

1

i

WÜ

Ate
toSamson, Kennedy, & Co. Helo
otlToronto, July 1896.

TSamson, Kennedy, & Co. became insolvent, and executed 
an assignment under the Act R. S. 0. ch. 124, in December, 
1895; and now the Mail Company seek to prove on the 
estate. Upon the issues raised in the pleadings, I think the 
plaintiffs succeed. The material clause is sec. 20, sub-sec. 
4 : “A person whose claim has not accrued due shall never
theless be entitled<to prove * * but in ascertaining the 
amount of any such claim a deduction for interest shall 
be made for the time which has to run till the claim 
becomes due.”

The plaintiffs appear to me to be persons with “ a claim 
which had not accrued due” at the time of the assignment, 
but which does accrue due by mere effluxion of time at 
the end of a year from the date of the contract.

The writing shews a present obligation to pay at a 
future day for space, even if not occupied. This claim 
accrued due, that l is, I suppose, became payable, at the 
year’s end. The case is not essentially different from that 
of a promissory note payable in futuro : In re Moore v. 
Luce, 18 446 ; and see In re Willis, 4 Ex. 530.

JudgmentTor the plaintiffs with costs.
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[DIVISIONAL COURT.]

Hutchinson v. LaFortune.

WU-Equal Division of Proceeds of Seal Estate 

Half Share.

«SSEEsaSttssj..,
other half sharélbetween them. * ^ 8 brother aQd sister the
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W. A. Doivler, for the appellants. The only question is, 
whether under the terms of the devise, one-half was to go 
to the wife, and the other half to the brother and sister, 
or whether each was to get one-third. This depends on 
the construction to be placed on the word “between.” The 
proper construction is that the property is to be equally 1 
divided between the wife and the brother and sister ; that is, 
each is to get one-third. Unless it is so construed, the most 
technical construction must be givçn to the word “betweeh.”
The words “ equally divided,” must also be given effect to, 
and this bears out the construction of an equal division : 
Murray's Dictionary, Tit. “ between ” sub-divisions 14 and'
19 ; Imperial Dictionary, Tit. “between”; Totten v. Totten,
20 O. R 505 ; Rogers v. Ga'rmichael, 21 0. R. 658 ; Jar
man on Wills, 4th ed., vol. 2, p. 259.

W. M. Douglas, contra. The proper construction of the 
words Used by the testator, shews that one-half of the 
land was to go to the wife, and the other half to the brother 
and sister equally. In construing wills, words must be 
taken in the ordinary and grammatical sense unless some 
obvious absurdity, or some repugnance or inconsistency 
with the declared intentions of the testator to be extracted 
from the whole, should follow from so reading it: Abbott 

\v. Middleton,7 H: L. C. 68. There is nothing in this will 
po deprive the wbrds of their proper grammatical signifi- j 
cation. The original and well established meaning of the 
(word “ between,” refers to two persons or things, or two 
/classes of persons or things : Standard Dictionary, Tit.
' “ betweén ” ; Fernauld’s English Synonyms, p. 42. The 

word “ and ” between the words “ brother ” and “ sister,” is 
toierely a sub-copulative, and .the word “and” following I 
the word “ wife,” shews the division between the wiffc^n I 
the one part and the brother and sister on the other part : 1
Re Dixon, Byram v. Tull, 42 Ch. D. 306, pp. 310-11. I 
This view of the construction and of the force of the word 1 
“ and,” gives additional strength to the meaning of the word 1 
“ between ” as contended for by the appellants. Signifi- 8
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canoe is also to be attached to the use of the word “my” 
as qualifying the conjoined words “brother and sister" 
The case of Haskell y. Sargent, 113 Mass. 341 is very 
much m point. To carry out the'intention of the appef 
lan s you must give to the word “ between,” the meaning 
of the word amongst, and must disregard the grammar
n ttewill to 6 7, “ ?df and “ ™y" There is nothing

he will to justify such a loose grammatical construction

i331
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Re Hay and Corporation of the Town of Listowel. prt
aul

ipal Corporations—Debentures for Electric Light Works—Limitation 
to Twenty Years—Consolidated Municipal Act, 1892, sec. 840.

A by-law passed by the municipality of a town for the construction of 
water works and gas or electric light works made the debentures to be 
issued thereunder payable in thirty years from the date on which the 
by-law took effect

Held, that the by-law was invalid, for under sec. 340 of the Consolidated 
Municipal Act, 1892, 55 Viet. ch. 42 (O.), the time for the payment 
of debentures for electric light works is limited to twenty years.

This was a motion made on behalf of John C. Hay, a 
ratepayer of the town of Listowel, to quash by-law No. 
269 of the said town, entitled a “ by-law to raise the sum 
of $15,000, for the purpose of acquiring and constructing 
a system of waterworks, and gas or electric light works 
for municipal or other purposes, in the said town of Listo
wel.”

There were several grounds of objection taken to the 
validity of the by-law, all of which were argued, but the 
one upon which the decision of the Court was given was, 
that the by-law was void because the debentures proposed 
to be issued for the construction of the electric light 
plant, were by the by-law extended beyond the period of 
twenty years from the date upon which the by-law took 
effect.
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On 19th January, 1897, W. M. jljauglas, supported the 

motion. The power of the municipality to contract the debt 
in question, is governed by sec. 340 of the Consolidated 
Municipal Act, 1892,55 Viet. ch. 42 (O.). Sub-section 2 of 
said section, controls the time for payment of debts incurred 
for the purposes mentioned in the by-law. This period is 
thirty years for water works and gas works, but only 
twenty years for electric light works. Electric works are 
not,excepted from the twenty year obligations, unless they 
can be considered to be public works within the meaning 
of the sub-section, and they are not public works. More-

apply 
sec. 3;
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tion TM °b%t10ns provided in the latter sub-sec- 
ofThA I "T I t0 seP»™te the electric light portion 
thereof^ " I T 4e water works and gas works portion 
thereof, and the by-ldw is therefore wholly invalid

ffesworth, Q.C., and Walter Read, contra. The electric

foT s

Municipal” «LVmTS. O^cSl^At
andlTof R to00?!" “P8* Act. a"j *ecs. 54 

ou^htto h ' Su?' ch; I|®4’ relati,,g to water companies 
ou ht to be read together and, if so read, place mis works
and electric light works on the same footing. The Court 

the L TZ" t0 1UaSh th* by'law 88 ”0 certificate underinit 2 " • the tlerk °f the ^ekly Court, sil
ting that the motion to qiiash had been made was rems-
teml within the period of three months. Under sec 352 
sidi-sec. 1, where .there is a non-compliance with this ’

U the power to quash under sec. 332, is abrogated
appfy^Th h" rPly- SeCti°n 352’ sub_sec- 1 does not 
sec 351. y Wa9 n0t reSistered in accordance with
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January 22, 1897. Meredith, J.

A further consideration of the case has confirmed mv 
rrPT dUri"g the arg™ent, that the by law 
of theb!n t 0n 6 gr°Und that it exceeded the power

menÎ of th KV 'T* °f th<> time limited for the payment of the obligations relating to the electric Irahtinn
orks, proposed to be erected under it; this ° 8

plain to me that I have not thought it necessary to con-seems so
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Judgment, sider any of the other objections to it, though I may say 
Meredith, J. that I am still under the impression that some of them at 

least might, and probably would, prove fatal.
By force of section 340 of the Consolidated Municipal 

Act, 1892, the by-law is invalid unless in accordance with 
the “ restrictions and conditions ” of that section, “ except 
in so far as is otherwise provided in the next two follow
ing sections.”

Unless the proposed electric lighting works can be con
sidered 11 public works, according to the statutes relating 
thereto,” Within the meaning of those words as used in 
sub-sec. 2 of sec. 340, and in sub-sec. 1 of sec. 341, the 
by-law is obviously invalid, being contrary to the provis
ions of sec. 340, in making the time for payment of the 
debt, thirty instead of twenty or less years. That sub
section provides for certain debts, such as debts contracted 
for railways, harbour works or improvements, gas or 
water works, etc., which may be made payable in thirty 
years at furthest, but not including electrical works of any 
kind ; and it also provides that if not contracted for such 
specified purposes, the debt shall be made payable in. 
twenty years at furthest.

That they are not “ public works ” within the meaning 
of those sections, is apparent from the provisions as to 
“ railways, harbopr works, gas, and water works," etc., 
works which would be public works quite as much as, if 
not more so than, electric lighting works, and yet they are 
very plainly dealt with as if not such “ public works.” 
Moreover, I have found since the argument, that in the 
earlier Municipal Acts, the words were “ for the purchase of J public works, according to the statute relating thereto,” 
instead of as now, for “ the purpose of public works, accor
ding to the statutes
referencejto th#purchase of public works, in their broader 
sense^ffom the Crown, by municipalities under legisla
tion passed expressly authorizing and providing for such, 
purchases, which legislation is now contained in secs. 349- 
and 350 of the Act : seq, also, R. S. O. 1887, ch. 33,secs.

THE ONTARIO REPORTS. XX
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U, 15,16: it seeming to have been intended to lea 
c.pal councils unrestricted as to time of payment, and in 
o her respects, m the case of such a purchase, though 
otherwise so carefu),y hedged in regarding the incurring 
ot debts, extending beyond a year, otherwise

The whole by-law must fall, because-assuming it to 
be in other respects good-there is no means of severing 
the bad from the good ; it provides for the one debt for the 
three purposes.

The by-law being invalid for this reason, was not vali- 
dated by sec. 352, by reason of no application or action to 
quash it or set it aside, nor the registration of a certificate 
that such application made or action brought within the 
time limited for such purposes in this section, because it 
appears on the face of the by-law that the provisions of 
sub-sec. 2 of sec. 340 were not (Complied with, and so is 
excepted from the effect of sec\352, by its sixth sub- 
section. \

The by-law will, therefore, be qulhed with costs.
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: : f
Bunnell v. Shilling et al.

Life Insurance—Policy—Change of Peneficiary— Vested Interest—Foreign 
Contract—Foreign Law. J

By a contract between the insured and her husband, in consideration of his 
agreeing not to apportion amongst his children any part of the moneys 
to arise from an insurance policy upon his life, of which she was the 
named beneficiary, she agreed that a policy to be issued upon her life 
should be made payable to him as beneficiary. This agreement was 
wife’s poiicyand ^ huaband for five years Paid the premiums upon his

Held, that a vested interest in the policy passed to him, and the benefi
ciary could not be changed without his consent, even where the policy 
had lapsed and a new policy been issued in lieu of it, by agreement 
between the insurers and the insured

Held, also, that although the application for insurance was made and the 
policydeliveredin Ontario, the insured jmd the insurers having agreed 
that the place of contract should be in New York, and that the contract 
should be construed according to the law of that State, if the change in 
the beneficiary was validly made according to the law of that State, the 
husband was not entitled to the insurance moneys, notwithstanding 
that the insurers had not intervened and were raising no question as to 
whether the law of Ontario or that of New York should govern ; but, 
applying the law of New York, that the change was not validly made.

1 j

lit

5

:

1

ÎÎ Action for a declaration that the defendants the Trusts 
Corporation of Ontario, administrators of the estate of 
Harriet Dunham Bunnell, deceased, the wife of the plain
tiff, held the sum of $3,000, derived from an insurance 
upon the life of the deceased in the Mutual Reserve Fund 
Life Association, as trustees for the plaintiff, who alleged 
that he was the true beneficiary under the*insurance policy, 
and that such

Statement.

Ili
;

was no part of the estate of the 
deceased, and that the defendants Shilling and others, the 

■ brothers and sisters of the deceased, had no claim to or 
interest in the $3,000, and for payment of that sum to the 
plaintiff. The facts are stated in the judgment.

sumPS

■|
If

The action was tried before MacMahon, J., without a 
jury, at Ottawa, on the 3rd January, 1897.

Watson, Q.C., and Latchford, for the plaintiff.
Wyld, for the defendants..
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February 9, 1897. M acMahon, J.
337

51Judgment.

MacMahon,I find that in 1884 the plaintiff procured on his life

the insurance between two of his children, he informed his 
wife of such design. His wife then induced him to forego 
h. intention, by agreeing to allow a policy to be issued fn 
hei life for his benefit, for an amount equal to the amount 
of the policy of which she was the beneficiary. The agree 
ment so made was carried out by the issuing of the policy 
of the 20th August, 1885, the husband and wife both sign
ing the application. The amountfof the policy is made
thTdeaeth°fWhUiamfT- fUnne"’ ^iving at the ti-» of 

the death of h,s wife. I find that, although the receipts
band pa^dT™8 W6-e *■*“ th6 wife's name’ the hus
band paid the premiums on that policy up to and indu
sive of the year 1890, When he became bankrupt and made 

assignment for the benefit of his creditors. ’
After her husband's insolvency the wife carried 

business in Ottawa, and the 
her from 1890
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up to the time of her death in
own moneys. In 1892, having failed to pay

some premiums and mortuary calls, the policy had virtJ- 
a ly lapsed ; and the correspondence between Mr ] 
who although the agent of the company at Ottawa 
as Mrs. Bunnell's agent in the communications she was 
making to the life association, shews that she, as well as 
he life association, treated the policy as being a lamed
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Judgment unless the beneficiury was changed, and the officers of the 
MacMahon, association, after months of correspondence, suggested 

J' method by which the beneficiary might possibly be legally 
changed. The form that it took was the issuing of a 
new polity on the 2nd May, 1893, under which the 
defendants Mary Shilling, Seth Dunham, Oliver Dunham, 
and Sophia Fax (the brothers and sisters of Mrs, Bunnell) 
claim to be entitled to the amount payable under that 
policy.

The questions to be considered are : (1) whether the 
new policy was issued as an independent contract, without 
reference to, or as resting upon, the application for the 
first policy issued in 1883 ; and (2) if not an absolute, inde
pendent contract, but a renewal of and continuation of the 
former contract, could the insurers and the insured legally 
change the beneficiary 1

To reach a decision on the first question, it is necessary 
to consider the correspondence in order to know the posi
tion Mrs. Bunnell assumed when desiring to effect a 
change in the beneficiary, and the attitude of the Life 
Association on the claim for a change being made. In a 
letter from Mr. Dewar, dated 10th January, 1892, to W. J. 
McMurtry, the manager of the life association at Toronto, 
he says:—“ I have just come in from seeing Mrs. Bunnell 

policy 36,098. She will do nothing in the matter what-

policy 36,098,
le beneficiary changed from W. T. Âurïhèll to her- 
* * She will not take out a new policy, as she

will, according to her now age, get only $2,000 for what 
she is getting $3,000 for now, and will lose the benefit of 
her bond."

J. XV. Stevenson, the secretary of the life association in 
New York, writing to Mr. McMurtry, on 18th October, 

“We acknowledge receipt of yours of 7th, 
enclosing certificate of health of Mrs. H. D. Bunnell, to 
whom policy 36,098 was issued, and which she allowed to 
lapse. w * This health certificate, we notice, bears 
clause inserted with a pen which makes the document read
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as follows:—I.................. do hereby, by reason of said Judgment.
expiry, make application to the Mutual Reserve Fund Life vr^T 
Association for the reinstatement of my membership, and ' J. ’ 
ot said policy, ‘ ivith the exception of beneficiary, which I 
request be made payable to myself The words in quota
tion and underscored are what was inserted with the 
and the health certificate 
health certificate should make

pen,
cannot be approved. Said 

,, „ . , 1,0 reference to the change
of oenehcary. If she desires the beneficiary in the policy , ‘ 
changed, it will be necessary for her to give us formal 
authority for so doing * » duly consented to by her
husband, the present beneficiary. * * If this party
cannot secure the consent of her husband to the change of 
beneficiary as desired, why not let her have this policy 
remain lapsed, and take out a new one, coming in as a new 
member, and apply this $12.80" (a sum she had remitted 
them) “ on a new policy ? ”

On the 20th October McMurtry forwarded the above 
Jetter to Dewar.
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On the 7th January, 1893, Mr. Stevenson wrote Sirs 
Bunnell, saying:-"We do not know whether you still 
desire to have the policy reinstated or not, but if so it 
will now be necessary, as so long a time has passed since 
the policy lapsed, for you to furnish us with a satisfactory 
re-exammation by Dr. G. F. Dewar, and you will find 
enclosed herewith proper blank for the purpose of furnish
ing re-examination, and it will likewise be necessary for 
you to forward remittance of $14.94 to cover the two 
mortuary calls Nos. 64 and 65 which have been issued and 
become past due. If the re-examination, when 
panied by. remittance accom-

as stated, prove satisfactory, your 
policy will be reinstated in good standing in the associa
tion, and after the 
furnish us

ition in 
Dctober, 
of 7th, 
inell, to 
iwed to- 
bears a 
int read

same has been reinstated, if you will 
with proper authority for change of beneficiary 

said change duly consented to by the existing beneficiary 
and return your policy for the purpose of having it 
re-written, the matter of the change will receive our 
prompt attention. As nothing whatever can be done in
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Judgment, regard to the policy until the same is reinstated under the 
MacMahon, rules of the association as above set forth, we trtist you 

J- will give the matter your prompt attention, and let us 
hear from you by return mail.”

On the 14th January, 1893, Stevenson writes McMurtry, 
saying that if Mrs. Bunnell cannot procure her husband’s ' 
consent to change the beneficiary, she should first make 
application for reinstatement of the policy by paying past 
due assessments and forward the policy with the authority 
for change of beneficiary, with a statement that her hus
band has no vested rights in the policy, has never made 
any payments thereon, and she is in no way indebted to 
him ; and " the request for change of beneficiary will be 
submitted to the proper department, and if the re-exami
nation prove satisfactory and the policy is reinstated, and 
this change of beneficiary is approved by the proper 
officials, without the consent of the existing beneficiary, 
the policy will be changed as desired.” This letter was, 
on the 16th January, forwarded by McMurtry to Dewar.

Stevenson, on the 4th February, 1893, wrote Mrs. Bunnell, 
acknowledging receipt of re-examination on application- 
“ f°r the reinstatement of your policy 36,098, also remitt
ance for amounts past due, and examination has been 
approved and policy reinstated. We have likewise for
warded to Mr. McMurtry the proper document for you to 
sign and return to us with your present policy for the 
purpose of securing the re-issue of the same as desired bv 
you.” ’
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On the 9th February McMurtry forwarded the appli
cation for change of beneficiary signed by Mrs. Bunnell, in 
which she stated that her husband had not lived with her 
for several years, and that they were not then living 
together ; that he never made any payments on the policy, 
and had no vested rights therein. The old policy No. 
36,098 accompanied the application. The sum of $1 was 
paid the association for re-writing the policy.

After the old policy was returned to the association, 
there was indorsed on the back thereof, “ Cancelled for 
change of beneficiary. Re-issued on same number.”

-

S5
i>

s-
;

is
iS

SS
lfS

fs
I==



[VOL.

ider the 
ast you 
I let us

XXVIII.]
BUNNELL V. SHILLING.

341
Mrs. Bunnell

accent a nolle TT inte"ded t0 take ai>d refused accept a policy which was to be based
tion, and therefore under
the reason

to Judgment.

1, ,~r; .t* "i,a
7Zm“ t" i'ÏJ ""‘T ,h‘ ..4 i«™th.r L association had for months insisted
consent of tif ^ be effected without

f the existing beneficiaries, when at length it
EnmS th6 1iffi,Cülty might be -rmountegd b; MTs!
lnT,eSgtL itrt" 88 " Stated ’n associa-

•Zs?rt£3ssixsscrm
w» s.” s™! n --‘•'--i i. a.,
governed by, subject to, and

1
!Murtry, 

isband’s 
t make 
ng past 
ithority 
1er hus- 
ir made 
bted to 
will be 
■exami- 
ed, and 
proper 
ficiary, 
er was, 
Dewar, 
unnell, 
ication- 
remitt- 
,s been 
ie for- 
you to 
:or the 
red by

■i! II

i

*
I1

n

»
lij:1

ogether shall be

wass-S-t- 

EBr^EEEEEE

accord nni he° I f°^ ** ^ and construedcording to the laws of that State, if the change in the

appli- 
lell, in 
ith her 
living 

policy, 
sy No. 
SI was

■

X

iation 
ed for

un
M



342 [VOLTHE ONTARIO REPORTS. XXVi
; Judgment, beneficiary was validly made 'according to the law of that

MacMahon
with
decl:
havi
strili

State, the plaintiff could not-succeed, notwithstanding the 
life association has not intervened, and is raising no ques
tion as to whether the law of Ontario or that of the Stateg J.

of New York should govern. For, if by the law of the 
State of New York, the life association had validly con
tracted to pay Mrs. Bunnell’s estate on her death $3,000, 
it must go to her estate. It’ mattered not whether the 
amount of the insurance was retained in New York,or was 
sent to an agent in Ontario of the life association, the con
tract must be construed according to the laws of New York. 
The judgment of the Common Pleas Division in Hallendal 
v. Hillman* (not reported) in no manner conflicts

and
by e 
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still 
the i 
valid 
name

Mi
man)
YorkHillma/.

•Hallendal v.
The judgment referred to waa given upon an appeal by the defendant 

from the judgment of Meredith, J., who tried the action at Ottawa, in 
so far as it Was adverse to the defendant. An issue was directed by an 
order in Chambers as to certain life insurance moneys paid into Court 
and claimed, by the plaintiff, as administrator of the estate of Francis 
Hallendal, jledeased, upon whose life the insurances were, and by the 
defendant, ÿs assignee of the policies. Meredith, J., found that the 
policies were assigned absolutely, but held that, by reason of certain 
conditions, the defendant could recover only the amount of the advances 
made by him, and made a redemption decree. The defendant claimed to 
be entitled absolutely to the moneys paid into Court.

Watson, Q.C., and LatchJ'ord, for the defendant.
A. G. Browning, for the plaintiff.
The judgment of the Court was delivered on the 27th June, 1891.
Rose, J.—The finding being that as between Hallendal, the insured, 

and Hillman, the assignee, the contract was one of absolute sale of 
Hallendal’s interest and rights under the policies to Hillman, and the 
form of the assignment, as between these parties, being absolute, it is 
clear that unless some rule of law prevents the operation of the assign
ment, Hillman, having paid the consideration therefor, should be entitled 
to the benefit to be derived from the contract.

[The learned Judge then referred to and quoted from Vezina v. New 
York Life Ins. C6,, 6 S. C. R. 30 ; Worthington v. Curtis, 1 Ch. D. 419 ; j 
and continued :] jj

In the light of these decisions the text of May on Insurance, 2nd ed.^-^'l 
sec. 398, and Bliss on Life Insurance, 2nd ed., note to sec. 30, cannot be -j 
said to accurately state the law asjgoverning our Courts. In the note to | 
sec. 398 the Vezina case is referred! to as decided by the Court of Queen’s I 
Bench for Lower Canada, the reversing of such decision not having then j 
been noted. I
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with this view. In that

BONNELL V. SHILLING.

j ,. . . . cake the insurance company Judgment,
declined raising any question V__to its liability, and wZuT 
havjng paid the money into Court, an order was made “ ’
striking the name of the company from the proceedings, 
and freeing it from further liability to be proceeded against 
by either of the parties. Had all that been done in th 
present case by the life association, the question would 
still have to be decided : was the contract between 
the insured and the insurer changing the beneficiary, a 
valid contract in the place in which it 
namely, in the State of New York ?

Mr. Riley, the American consul
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ry,
was entered into, I

at Ottawa, and for 
many years a practising attorney in Plattsburgh, New 
_ork, was called to give evidence as to the law of that 

°° ‘he.f,0tS 0f ,‘bi8 case “ is =i=” the
“nZt, ? °Wn ’ ° that' b8tween hiraMlf a”d the company, the 
contracte of insurance were valid ; that he subsequently «old hi, interest
defendant U n defend“»‘ > “A nothing el,= appearing, that the 
comnanv^7Id have recovered the amount of the insurance from the 
dZn im IT ;. eV6r’ that the “•««■»«t subject to amon-
credU T d ^ le °°“pany which Provented the assignee, being a 
créditer, from recovering more than the amount which he had advanced 
to the insured, and tliat the representatives of the insured 
to |he balance. The company has pai 
insurance, and declined to raise any, qu
“ 10 ï mthe ba“efit °f any coatention which would free it from 
comn!rrb “ °rder has been ™ad= striking the name of the
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Judgment. State. He produced a copy of an enactment, ch. 175, 
MacMahon, sec. 18, of the Laws of the State of New York passed in 

J* 1883, which provides
“ Section 18. Members in any corporation, association, or L 

society transacting the business of life or casualty-insur
ance, or both, upon the assessment or co-operative plan,

THE ONTARIO REPORTS. XXVI]:
'Bene] 
head- 
1883 
incor[ 
dedai 
her til 

witho 
simp]; 
an inc 
contra 
vested 
his coi 

The 
not pi
Which

,

shall give to any member thereot-thé right qt any time, 
with the consent of such corporation, association, or society,
to make a change in his payee or .payees, beneficiary or 
beneficiaries, without requiring the consent of such payee 
or beneficiary.”

Mr. Riley was unable .to state the effect of the Act, as 
he was not aware of 
to the statute. The 
sidered the effect of the statute in Smith v. National

any interpretation having been given 
New York Court of Appeals con-

fiyor the representatives of the insured could have recovered more than the 
amount of the indebtedness, and to have considered that to be the meaning 
of the words “ as to all amounts in excess thereof shall be void ; ” but I am 
clearly of the opinion that the question being solely between the repre
sentatives of the insured and the/assignee, and the finding of fact having 
been, as I think it properly was/ that there xtias an absolute sale by the 
insured to the defendant of all his interest inffche policies, and the inten
tion of the parties being that the defendant should obtain the full advan
tage to be derived from the contracts of insurance, as between the repre
sentatives of the insured and the defendant, the defendant is entitled to 
all the money.

It seems to me, on the authority of the above cases, that the conditions 
were available only at the instance of the company, and in no 
limited the contract or the effect thereof as between the parties thereto.

The learned Chief Justice on the argument referred to the case of Dalby 
v. India and London Life Assurance Co., 15 C. B. 365, which overruled 
Oodsall v. Boldero, 9 East 72, and decided that “ where » policy effected 
by a creditor ou the life of his debtor is valid at the time it is entered 
into, the circumstance of the interest of the assured in such lifè ceasing 
before the death does not invalidate it,
Geo. III. ch. 48.” The decision is ve 
of the case is of much interest*/^

I think the motion must be granted and judgment be entered for the 
defendant for the full amount claiméd by him, with cost» of the action 
and this motion.
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, hy reasotf of the provisions of 14 
rymuch in point, and thfe history

Galt, C.J., and MacMahon, J., concurred. The latter referred to 
Ashley v. Ashley, 3 Sim. 149 ; St. John v. American Mutual Life Ins. Co., 
13 N. Y. 31. #>’
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Benefit Society (decided 
head-note to which is

in 1890), 123'N. Y. 85, the Judgment.

* .75, LawJof -T-
incorporation of co-operative life insurance societies which
wtTriht remIrliipl;n3uch a ^yg^thé «.««.
without he mat e nge ™ Ms Pay“ " beneficiary 

out the consent of such payee or beneficiary applies
simp y wjien the original designation is in the nature of
contraetT, " i* does not prevent a
contract between the member and the payee by which a
vested right passes to the latter, and in such ease with 
his consent, the payee may not be changed."
not rl?Urf‘ in that case Said (P--88): “ The statute do 
not prevent a contract between
Which a vested interest does pass.

By virtue of the contract between Mrs. Bunnell and her 
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Judgment. a policy, arid the money to become due under it, be- I
MncMnhon, lopg the moment it is issued to the person or persons I

named in it as the beneficiary or beneficiaries, and that I 
there is no power in the person procuring the insurance, \ I 
by any act of his, by deed or by will, to transfer to any H
other person the interest of the person named.” It was on ■
the principle thus stated that Forte*cue v. Bc^rnett, 3 ■
My. & K. 36, was decided. There J. B., hairing procured a I
policy on his own life, made a voluntary assignment thereof I 

- to trustees for the benefit of his sister and her children. * 
No notice of the assignment was given to the insurance I 

J. B. retained the policy in[his possession, and ■ 
ce company, and I 

received the money. The plaintiff ih Xhat suit, claiming I 
under the voluntary deed; filed a bill against the assignor/ I 
and Sir John Leach held the gift complete without delivery I 
of the policy. I -

Lord Cottenham dissented from Fort'eecue v. Barnett in | 
Edwards v. Jones, 1- My.'Si Cr. 226.

However, there being in the presen 
between the insured and the husband, the beneficiary ■ 
•named in the original policy, I am not called iroon to con- I 
aider what might possibly, prove an embarrassing question. I 

There must be judgment for the plaintiff for the I 
t ôt the insurance moneys in the hands of tlffcdefen- J 

diriits the Trusts Corporation.
/There will be the usual order for the administration of 

/the estate of Harriet Dunham Bunnell.
.ÿ. I will hear the parties on the question of costs.

February 23, 1897.
Having heard counsel on the question of costs, I think 

the proper order to make is that the costs of all the parties 
be paid out of the insurance moneys in the hands of the 
Trusts Corporation of Ontario. '
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Chisholm

V.
The London Western Trusts Company.

— Validity of.
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dents : Dugdale v. Dugdale. The word “ disposal " used , - ■ 
here includes “ selling, mortgaging and devising ” : Grallin- / I 
ger v. Farlinger, 6 C. P. 512 ; Re Watson & Woods, 14 O. K. - I 
48. There is no authority to shew that a restriction I
against devising is good. The restriction against incum- ■
brances and debts is all one restriction, and" the latter is ■
clearly bad. I refer to Renaud v. Tourangeau, L. R. 2 B
P. C. 4, and Earls v. Me Alpine, 6 A. R., per Patterson, J

J.A., at p. 151.
W. D. Frazer, contra. “ Disposing,” is a comprehensive 

word. There are three restrictions here, against disposing, 
against incumbering and against the effect of debts. The 
Canadian cases shew that a restriction confined to a certain

acrei 
, land 

■of tv 
furtl 
free 
by it 
by ai 
from

Argument.

Th
relati 
eithe: 
impo: 
of th 
contaood and valid. Here it is confined to twenty-fivetime

years, and is perfectly good. I refer to Smith v. Fought, 
45 U. C. R. 484 ; Earls v. McAlpine, 27 Gr. 161, and 
6 A. R. 145 ; Re 'Weller, 16 0. R. at p. 320 ; Re Winstan- 
ley, 6 0. R. 315.

Goxi in reply. If one part of a restriction is bad, the 
whole restriction is bad. There is an attempt here to tie 
up the land against creditors which is void as against pub
lic policy, and the restrictions are inseparable.
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February 27,1897. Ferguson, J. :—

The case states that Donald Chisholm late of the town
ship of Mosa, deceased, died on the 27th day of February, 
1887 ; that he was at the time of his death seized in fee 
simple of the east half of the south half of lot number 
three in the eighth concession of the said township of 
Mosa ; and that by his will which has been duly proved 
and registered, he devised the said lands to his son William 
Chisholm, by. the following words :

“ I give and bequeath to William Chisholm, my son, the 
east half of the south half of lot number three in the 
eighth concession of the township of Mosa. *
Hugh Chisholm, my son, I give and bequeath the west 
half of the aforesaid lot, equally dividing the hundred

gaging
years 
the dei* To

Ther
for the

1
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" used 
Grallin- 
L40.E. 
triction 
incum- 
atter is 
L. R 2 
tterson,

I will that the aforesaid parcels of Judgment.

further, I will that the said parcels of land shall remain 
free from all incumbrances, and that no debts contracted 
by my sons William Chisholm and Hugh Chisholm shall 
by any means incumber the same during twenty.-five years 
from the date of my decease.”

The case then states that the other clauses of the will 
relate solely to personal estate, and contain nothing which 
either directly or by implication affects the said devise or 
imposes any penalty or directs any gift oyer upon breach 
of the said conditions or either of them, nor does the will 
contain any residuary devis'eX z~

That the said William Cffisholm, the dfcvisee above 
named, died on the 30th day of July, 1889,/without hav
ing attempted any disposition of the said laijds other than 
by his will by which he devised the said lfcnds uncondi
tionally and absolutely to his brother, %^ilaintiff in this 
action ; and that the said last mentioned will has been duly 
proved and registered. J

The case

)
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s. The 
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nty-five 
Fought, 
51, and 
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then states that the plaintiff half applied to the 
defendants for a loan on the said property so devised to 
him, namely, the east half of the south half of lot number 
three in the eighth concession of the township of Mosa, and 
that the defendants have agreed in writibg for a binding 
consideration to loan to the plaintiff the sum Of, $800 on 
the security of a first mortgage on the said land, pftsvided 
that the plaintiff’s title thereto is sufficient, and that on 
the investigation of the title to the said lands the defen
dants have objected to the plaintiffs said ti&s on the 
ground th$t the conditions annexed to the devise to the 
said William Chisholm prevent the plaintiff from mort
gaging or selling the said lands for a period of twenty-five

t y®ars from the 27th day of February, 1887 (the date of 
the death of the said Donald Chisholm).

Then the agreement to submit tim following 
for the opinion of the Court-is stated :

i;
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1. Whether the plaintiff can make a good title to a pur- 
Ferguaon, J. chaser of the said lands (the east half of the south half of

lot number three in the eighth concession of the township 
of Mosa) prior to the expiration of the period of twenty- 
five years from the 27th day of February, 1887.

2. Whether the plaintiff can before the expiration of the 
said period make a valid mortgage upon the said lands.

3. In the event of both questions, or either of them 
being answered in the negative ; whether the plaintif! 
could db what he is declared incapable of, if all the next 
of kin^of the said Donald Chisholm consented to such 
sale or mortgage.

The decide^ cases in our own Courts shew, as I think, 
that the restriction against alienation contained in this 
will, and mentioned and referred to in the special case is a 
good and valid restriction #o far as it is a restriction against 
selling and conveying or incumbering the lands by way of / 
mortgage.

The remaining part of the restriction I need not, as I 
think, offer any opinion upbn for the puipose of answering 
the questions, so far as I think I am called upon to answer 
them : see Earls v. McAlpine, 27 Gr. 161, 6 A. R. 145 ; 
Pennyman v. McGrogan, 18 C. P. 132 ; Smith v. Faught,.
45 U. C. R. 484 ; Meyers v. The Hamilton Provident Loan 
Co., 19 O. R. 358 ; Re Winstanley, 6 0. R. 315 ; Re Wel
ler, 10 0. R. 318 ; Re Watson <fe Woods, 14 O. R. 48; O’Sul
livan v. Phelan, 17 O. R. 730 ; Oallinger v. Farlvnger,.
6 C. P. 512; and there are,many others. These cases are 
not all in point here, but by a comparison of them, and 
the reasoning contained in the judgments of the learned 
J udges, I arrive at the opinion above stated.

I cannot say that the English cases are to the same 
effect, yet many of them do go to shew that a restriction, 
against alienation for a particular period o'f time may be 
good and valid. See the remarks of Sir George Jessel,
M. R., in In re MeLeay, L. R. 20 Eq., at p. 189. I think,- 
however, that I am bound to follow what I think is the 
true meaning of the cases in our own Courts.
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Then assuming that thejrestriction against alienation in Judgment, 
this will-is a good and vaJJd restriction to the extent that Fer^^J.

<. I have said it is, and the period of twenty-live years 
tioned in it not having as yet more than half run, the 
questions 1 and 2 must be answtred in the negative; 
that is to say, the plaintiff cannot mMte a good title to a 
purchaser of the lands, nor can the plaintiff make a valid 
mortgage of the lands.

As to the third question submitted, I am of the opinion 
that I am not called upon to answer, and that I should 
not attempt to answer it. The question rests upon hypo
thesis and supposition, not upon reality, and it 
me enough to apply or endeavour to apply the law to facts 
in existence, besides there would be difficulty and danger 
in speaking of the position or powers of the next of kin 
alluded to, or what right or title, if any, they at present 
possess.

I think the two answers given above must suffice.
Counsel said that I need say nothing about the 
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F. I, 
Lynea 
ton.v,. 
517; \

I Regina ex rel. Watterworth v. Buchanan and 
CUTHHERT.

Municipal Elections—Deputy Returning Officer—Absence during Part of
AcîfojWeéc. y amng ame ' M’° ' “6 “”Ky” March

At an election of county councillors one of the deputy returning officers 
for a£6wn in the county was absent from his booth on three separate 
occasions during polling-day. The first and second absences were on 
account of illness ; on the third occasion he went out to dinner and 
voted in another place. The first absence was for about ten minutes, 
during which the booth was locked up, with the poll-clerk and. consta- 

inside, in charge. The deputy swore that no voter came in till he 
returned. In his second and third absences the town clerk took his 

e. During the second no votes were cast, but during the third 
everal. The town clerk placqi| the deputy’s initials on the

given to such voters, and the consequence was that / 
pon a judicial investigation identified and separated,

I ^andffit appeared that during the third absence nine votes were cast for 
J the rector and nine for the respondent. Upon the whole the respon- 

votes than the relator, and by sec. 13 of the County 
Councils\lct, 1896, there being two county councillors to be elected 
voter coul^giverboth his votes to one candidate. There was no su^ 
gestion of bactfaith :—

Held, that the absences and what was done during the absences did not s. 
affect the result of the election, and, applying the saving provisions of \ 
sec. 175 of the Consolidated Municipal Act, 1892, that it should not be 
declared invalid.

Vari 
of mot 
except 
officer ( 
the elec 

Fronr 
appears 
on the ( 
the ex c 
hardly 

* not get 
attende 
and rer 
in the n 

Onth
locking 
stable ai 
“ ten mi: 
returnee 
that tin 
the evic 
may not 

On tl 
charge, 
tendered 

On thi 
uty retu: 
town cli 
officer n< 
road, bui 
sec. 141

ble

therStarere s 
backjof the ballots 
these ballots were u

dent hat two more

A motion in the nature of a quo warranto under the 
' provisions of the Consolidated Municipal Act, 1892, secs. 

187-208, to remove the respondents from the offices of 
count)' councillors for division No. 2 of the county of 
Oxford, on the ground of irregularities in the conduct of 
the polling of the votes, and on other grounds. The facts t 
are stated in the judgment of the referee.

The motion was argued before Mr. james S. Cartwright, 
an official referee, sitting for and at the request of the 
Master in Chambers, on the 25th February, 1897.

W. T. McMullen, for the relalor, referred to The East 
Simcoe Election Case, 1 Elec. Cas. 291 ; Regina èx rel. St. 
Louis v. Reaume, 26 O. R. 460.

Aylesworth, Q. C., for the respondent Buchanan, cited 
Jenkins v. Brecken, 7 S. C. R. 247 ; The Monck Election 
Case, H. E. C. 725.
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F. R. Ball, Q. 0., for the respondent Cuthbert, relied on Argument. 
Lynea v. Warren, 14 Q. B. D. 548 ; Regina, ex rel. Thom- - 
tony. Dewar, 26 0. R. 512; Parlcer v. Pittsburgh, 8 C. P.
517 ; The Welland Election Case, 1 Elec. Cas. 383.

March 15,1897. Mr. Cartwright
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Various objections were taken and set out in the notice 
of motion. At the argument none of them was pressed 
except the fact of ■ the absence of the deputy returning 
officer of sub-division No. 6 from the polling booth while 
the election was in progress.

From

■ï

1
the evidence taken before the. County Judge, it 

appears that the deputy returning officer in question was ill 
the day of the election, and told the town clerk, who is 

the ex officio returning officer for Ingersoll, that he would 
hardly be fit for duty, but the clerk told him that he could 

* not get a man to relieve him. In spite of his illness, he 
attended, and was in his place at the opening of the poll, 
and remained the whole day, but went out once or twice 
in the morning, and once about 

On the first of these absences he was out a few minutes, 
locking the polling booth altogether, and leaving th 
stable and poll clerk in charge inside. He was absent about 
“ten minutes,” he says. No voters were allowed in until he 
returned ; but whether any voters came to vote during 
that time, and were unable to do so, does not appear on 
the evidence. There is certainly no evidence that this 
may not have been the case.

On the second occasion the town clerk 
charge. There is no I evidence whether any votes 
tendered on that occasion or not.

On the third occasion, at the dinner hour, both the dep
uty returning officer and poll clerk W|re absent, and the 
town clerk was in sole charge. The deputy returning 
officer not only went to dinner at the hotel across the 
road, but also went and voted in his division, although 
see. 141 of the Consolidated Municipal Act, 1892, has 
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Judgment, made express provision to meet this case, clearly shewing 
Cartwright, the intention to be that the deputy returning officer should 

Off. Ref.

I
% 'H IP be ^present during the whole time during which by law 

the poll is required to be kept open.
During this last absence the town clerk presided, and 

several voters came and were given ballots marked by the 
town clerk with the initials of the deputy returning offi
cer. At the examination before the County Judge these 
ballots were identified and marked exhibits 7 to 17, 
both inclusive, making nine votes each for Watterworth 
and Buchanan, and two for Dunn.

:

-

At the close of the poll the votes were counted, and 
found in that sub-division to be

13 for Mr. Cuthbert.
99 for Mr. Buchanan.
87 for Mr. Watterworth.

2 for Mr. Dunn.
8 for Mr. Taylor.

And the result of the total of the votes cast was— 
Cuthbert....
Buchanan ..
Watterworth

It cannot be argued that the whole conduct of the dep
uty returning officer was not highly and seriously irregular. 
But it was argued that sec. 175* of the Consolidated 
Municipal Act, 1892, should be applied, it being contended 
that the admitted irregularities did not affect the result of 
the election.

As to Mr. Cuthbert that may be conceded. But is it 
clearly so as to Buchanan, who, on a total poll of nearly

. i
i
1111ill 883

693wI i! ’
lyjH<

691

1
!

I

1111 * 175. No election shall be declared invalid by reason of a non-compli
ance with the rules contained in this Act as to the taking of the poll or 
the counting of the votes, or by reason of any mistake in the use of the 
forms contained in the schedules to this Act, or by reason of any irregu
larity, if it appears to the tribunal having cognizance of the question 
that the election was conducted in accordance with tfie principles laid 
down in this Act, and that such non-compliance or mistake or irregular
ity did not affect the result of the election.

ill
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700 v-tes. has only a majority of two votes given by
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One Judgment.

Mr. Ayle.sworth argued that this should not enter into 
the consideration of the question, because the relator had 
applied for a recount, and so was estopped from saying 
that this was not a good election, citing Jeiéivs v. Brecken,
8 S. C. R. 247. From p. 263 of the judgment in that case 
it appears that Jenkins had actually taken his seat, arid 
therefore was clearly estopped from saying there had been 
no valid election ; -nothing of the sort lias occurred here 
Appears from the evidence that the relator was not even 
represented at the sub-division in question during the pol
ing, and had no notice or knowledge of the confessed 

irregularities until he found them out from the condition 
of the papers on seeking to have 

I have referred to the

sided, and 
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7 to 17, 
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nted, and

a recount.
numerous cases cited by counsel 

and I have no hesitation in saying that if Mr. Buchanan 
had even half the majority which Mr. Cuthbert obtained 
the election should stand. But how can I so hold in view 
of the majority for Buchanan being the smallest possible ? 
One more ballot paper, giving two votes to the relator 
would have made him a tie with Buchanan, and . _ 
say whom the returning officer would have seated 
taki

111.

as—
:

we cannot
—, Now,

ng even the first absence of the deputy returning offi- 
cer it appears from his own evidence that he was absent 
at least ten minutes; during all which period there was 
no possibility of any votes being cast ; and there is nothing 
to shew that some voter (and ' ' ' 6
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isolidated 
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was in chargé; though so far as I can 
artwright, he had no greater authority than other inhabitant 
Off. Ref. of the town 0f ingersou or 0f,the cotmty of Oxford 

who had assumed to act as deputy returning officer. 
The occasion on which the ballots marked as exhibits 
were cast is in one aspect very’ serious, 
policy of the Act is secret voting.

Judgment, town .clerk see The
i of the : 
in Chan

Aylet
W. T

The whole 
This was ad

mitted on the argument. Here, however, that principle 
was clearly violated in this way. 
clerk was presiding, he initialled the ballots. These he 

able to identify on the examination in this matter, and 
they are now actually before me as part of the material. 
By referring to the poll book it could very possibly be 
seen who these voters were; and in a close election it 
would be very easy to make a plan by which the votes of 
any persons could be identified if so desired. All that 
would be necessary would be for the deputy to retire and 
get some one elsetito act for him, who could, by marking 
the ballots with the initials of the deputy, be able to iden
tify them on the re-coyjting, as was done here. While 
nothing of the sort is suggested in the present case, I 
only concerned with shewing that such a violation of the 
principles of the Act being rendered possible by the admit
ted irregularity, the saving clause, sec. 175, is thereby dis
placed so far as that ground is concerned.

In view of all the facts, as between the relator and 
Buchanan, I do not think the election should be allowed 
to stand. I am not aware that I have any power to order 
a new election as to him only ; so that the whole proceed
ing must be set aside. I have reached this conclusion not 
without a good deal of hesitation.

As the elected candidates were not in any way to blame,
I do not think there should be costs against them ; nor 
against the deputy returning officer either, as'his absence 
was not wholly voluntary.

It would seem right that the Legislature should make 
some provision for such cases, if they are considered to be 

,,, of sufficient frequency to render this desirable.
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respondent Buchanan appealed from the decision 
ot the referee, and his appeal was argued before Rose, 
in Chambers, on the 29th March, 1897. •

357 •*’
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Statement.

Aylesworth, Q. C., for the appellant. 
^ McMulleii, for the relator.

The respondent Cuthbert did 
represented.

!

not appeal, and was not :

March 30, 1897. Rose, J. :—

fI am unable to agree to the conclusion arrived at by th 
earned referee. It seems to me that the evidence shews 

that the absences complained of, and what was done during 
such absences, did not affect thg j-esult of the election. The 
deputy returning officer swears that during his first- ab
sence “ no voter came in till I returned Mr. Smith swears 
that during the second absence " there were no votes cast •” 
and during the third absence eleven votes were polled of 
which nine were for the relator and nine for Buch 
Of course the result could not be affected 
votes were counted or rejected as not regularly polled. 
Counsel could not suggest any other way in which the 
result was in fact affected. There is no suggestion of bad 
I,, If fact of absence for a few moments through 
illness would of itself avoid the election, a fainting fit or 
other uncontrollable cause might be fatal. This could not 
be so where no harm had been done.

Permitting the returning officer to act during the second 
and third absences

e

*: ianan. 
whether such

I

relator and 
l be allowed 
ver to order 
ole proceed- 
iclusion not

!

was a pure mistake, and a not unnatu- 
■ ral one. The deputy might well think that his place 
might be supplied by the returning officer himself. The 
name “ deputy ” is probably misleading.

With every respect for the opinion of the learned 
eree, I think the election 
must be allowed with costs.
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[DIVISIONAL COURT.]
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Moore v. Gillies.

I
Si Landlord aiul Tenant—Overholding Tenants' Act—Dispute as to Nature of 

the Tenancy—Colour of Right—Jurisdiction—R. S. 0. ch. 144—58 
Viet. ch. 13, sec. 23 (0.).f The

Since the amendment of the OverholdiJg Tenants’ Act (R. S. 0. ch. 144), 
by 58 Viet. ch. 13, sec. 23, striking out of the Act the words “ without 
colour of right,” the Judge of the County Court- tries the right amd 
finds whether the tenant wrongfully holds. And where the dispute 
was in reference to the tenancy, the landlord claiming it to be a 
monthly holding, and the tenant a yearly tenancy 

Held, that the County Court Judge had jurisdiction.

pute 
Wher 
tenan 
overh 
24 C. 
Price 
O..R. 1 

Jus

:

»p
This was an application under the Overholding Tenants 

-"Act, R. S. 0. ch. 144. On February 8th, 1897, an order 
was granted by the Divisional Court, directing the Judge 
of the County Court of the county of Peel, to send up the 
proceedings under section 6 of the Act. It appeared from 
the proceedings in the County Court that the dispute was 
wholly in reference to the tenancy, the landlord claiming 
that it was a monthly holding, and the tenant that he held 
for a year or by the year. The landlord and his son swore 
that the contract was by the month at $14.50 ; and two 
other witnesses swore that the tenant had admitted to them 
that he “ had the place by the month,” and that he would 
leave “ on a month’s notice.” The tenant swore that he 
rented at $175 a year, the rent being payable monthly.

The Judge of the County Court held that he had juris
diction under 58 Viet. ch. 13, sec. 23, to determine the 
“ right ” of the landlord, and that the case came clearly 
within the meaning of section 2 of the Act.

The matter was argued on February 17th, 1897, before 
the Divisional Court, consisting of Armour, C. J., and 
Falconbridge and Street, JJ.

A. McKechnie, for the tenant. The Judge of the County 
Court has no jurisdiction where the whole question of the 
contract is in dispute. Re Magann and Bonner, 28 0.

Statement.
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R.*37, decides that where thpre is a bond fide dispute the 
case is not within section 2. That was an important ques- - ' 
tfon of law, this is an important question of fact.

[Armour, C. J.—I would have thought this was a quea- 
-tiosrtd be determined by the Judge under the amended 
Act.*] . ■

There ip no case in which the qontract itself was in dis
pute in which the Judge was held to have jurisdiction. 
Where there is no dispute about the termination of the 
tenancy, and the whole question is, whether there is an 
overholding tenant, the Court may act: Gilbert v. Doyle,
2i C. P., at p. 70 ; Re Magann and Bonner, 28 O R 37 ■ 
Price v. Guinane, 16 O. R. 26*; Bartlett v. Thompson, 16 
O..R. 716/

Justin, for.the landlord, was not called on. >

y*v 359

Argument.
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Per Curiam.—All questions of “ colour of right” have 
been reptelpd by the amending statute, and the Judge of 
the Uourôÿ Court now tries the right, and ^nds whether 
the tenant wrongfully holds. X
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[DIVISIONAL COURT.)

The Merchants Bank of Canada v. Henderson.

of Exchange, and Promissory Notes—Note Payable at Particular 
Place—Non-Presentment at Maturity—Duty of Maker,

A promissory'note payable at a particular place need not be 
tnere at maturity in order to charge the maker, although 
funds to meet it, and the Bills of Exchange Act, 1890, na 

1 difference in this respect.
The duty of the maker of such a note is not only to have sufficient funds 

at the place of payment at maturity, but also to keep them there until 
presentment.

Semble per Armôür, C.J.—The only effect of nonpresentation before 
action, when sufficient funds have been kept at the place of payment, is 
to disentitle the plaintiff to costs.
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This whs an appeal from a judgment of the First Divi
sion Court in the county of ^Frontenac, in an action on a 
promissory note.

The following facts are taken from the judgment of 
Armour, C. J, in the Divisional Court.

This action was brought upon the following promissory 
note :

Statement.
;

;

“ Kingston, Ont., 17th July, 1895.
“ $100.

“ One month after, date for value received, I promise to 
pay to the order of D. Fraser, at the office of Donald 
Fraser, banker, here, one hundred dollars.

“ F. G. Henderson.”
Having the following endorsement thereon :

“D. Fraser,”
“ Protest waived.”

“ D. Fraser,"
The defendant, the maker of this note, was a farmer and 

cheesemaker, residing at Pittsburg, about ten miles from
Kingston, and the payee of the note was one Donald 
Fraser, a private banker at Kingston, at whose office the 
said note was made payable, and with whom the defen
dant kept a bank account, discounting notes and making 
deposits with him and with whom the defendant had 
arrangements by which he was to meet all his paper, 
whether he had funds or not.
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(b) By 7 Wm. IV. ch. 5, sec. 1 (preserved until R. S. C. 
ch. l'23, sec. 10), a note was payable generally, unless the 
words “ only and not otherwise or elsewhere,” were added 
after the place of payment.

(c) By “ The Bills of Exchange Act, 1890,” sec. 95, ch. 
33, this latter Act was repealed, and the common law was 
restored. The penalty for neglect in so far as it affects 
the question of costs, is obviously not intended^ to imply 
that the consequences of neglect are to be limited merely 
to a question of costs, and that the provision of the Act 
requiring presentation for payment may be disregarded.

2. (a) Where a bill or note is made payable at a par
ticular place, the acceptor or maker’s position is analogous 

to the drawer of a cheque.
(b) Where a note of bill is made payable at a bank by 

its customer, it is authority to the bank to apply its 
toiner's funds in payment of the bill. Here the plaintiffs 
with knowledge that Fraser had authority to pay the notes 
if he had funds, neglected not only to present it for pay- 

nt, but lie by for upwards of a month with the dishon
oured notes in their possession, without taking any steps to 
advise the defendant of the default.

. (c) There was no default on defendant’s part, and in
\ the absence of the note, he had a right to assume the debt
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(d) If one of two innocent parties must suffer by 
Fraser’s default, it is more equitable the loss should fall 

upon the plaintiffs who were
utory duty. /

(e) The defendant was damnified by the plaintif! s de
fault, and is liable to defendant for the loss.
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had by withdrawal reduced the amount to bis credit 
in Fraser’s hands to an amount less than the amount of 
the note, but subsequently increased it by deposits, so that,
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h. H. SnytJie, Q. C., for the appeal. There 
per presentment of the note.
Fraser, was for the 
should have been 
defendant

was no pro- 
The presentment madé to 

purpose of waiving protest only. It 
presented at the place named, or to the

86 ID) TheTf a 5f ViCî" Ch' 33' seca' iU< *6 (2), and 
6 ,(D’\ The def^dant could not be prejudiced by Fra 

sers waiver; he was ignorant of the arrangement between 
Fraser and the plaintiffs. Fraser was realty an'agenTof
2 H Bitot mT7 ‘h6irfUnds: v. Goutkit,

■ HI. 609. Want of presentment will exonerate the
ÂTb L J i50thrh f* l0SS aS h6re: v. Hiran, 23

lb. L. J. 150 ; Chalmers on Bills and Notes, 4th ed 149
A waiver of protest does not necessarily waive ptent 
ment.- Nicholson v. Gouthit, supra. ' P *

Bntton, Q. G, contra. The maker of a note is liable 
whether it is presented or not, although to entitle the 
holder to the costs of an action, it should be 
before action brought': 53 Viet. ch. 33,
Even if presentment 
Fraser who

as

presented 
sec. 52, sub-sec. 2 (D.).

was necessary, there was a waiver by 
e maker s agent, and there was no ne^li- 

gence on he part of the plaintiffs. The evidence shews fie 
defendant withdrew the larger part of the money which
nate3 ieft tomeefc the note' and to thj

instead of being damnified was benefited. There
privity : Hill v. lloyds, L. R. 8 Eq. 290

was
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Section 73, 53 Viet. ch. 33 (D.),
shews the measure
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XXVm'] «CHANTS BANK OF CANADA V. HENDEWON.

InwXt, iFraSe,.^'rignment'he h»d moretôhis credit Suumena 
than wo^Id have paid the-note if then presented, ami held 
that it was not necessary to present the note at all in order
of the Ïi„tiSndantliabIe' and gave a judgment in favour

From this judgment the defendant appealed and the
Ihal Co* rgUed 0n feb;uftry 20th- m7' before a Divi- 
’ Comt composed of Aimoun, C. J„ Falc
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Judgment March 1, 1897. Armour, C. J. 
Armour, C.J.

H
ti

In England prior tp..the passing of the Bills of Exchange 
Act, 1882, and in this Province prior to the passing of the 
Act 7 Will. IV. ch. 5, in an action upon a promissory 
note, such as the one in question here, payable at a partic
ular place, it was necessary to-allege and prove a present
ment at such place : Sanderson v. Boives, 14 East 500 ; 
Spindler v. Orellett, lExch. 384 ; Sands v. Clarke, 8 C. B. 
751 ; François Vander Donckt v. Thellusson, 8 C. B. 812 ; 
Randall v. Thorn, Weekly Notes, 1878, p. 150 ; Ferme v. 
Ryk.man, Dra. 61.

And although in order to charge the endorser upon such 
a promissory note, it was necessary .to present it at the 
particular place on the day it fell due : Truscott v. Lagourge, 
5 O. S. 134 ; yet to charge the maker it was riot necessary 
to present it at the particular place on the day it fell due, 
but it was sufficient if it were presented there at any 
time before action : Rhodes v. Gent, 5 B. & Aid. 244 ; Smith 
v. Vertue, 30 I^J. C. P. 56 ; Henry v. McDonell, H. T. 3 
Viet. (R. & J. Dig. 493.)

And I do not think that the law iri England in this 
regard, was altered by the Bills of Exchange Act, 1882, 
section 87 of which provides that “ where a promissory 
note is in the body of it made payable at a particular 
place, it must be presented for payment at that place in 
order to render the maker liable and that it is still 
unnecessary in order to charge the maker to present such 
a note at the particular place on the day it falls due, but 
that it is still sufficient to present it there at any time before 
action.

By the Act of this Province, 7 Will. IV., ch. 5, a pro
missory note such as the present, made payable at a par- 
ticular place without further expression in that respect, is 
to be deemed and taken to be a promise to pay generally, 
and this continued to be the law until the coming into force 
of the Bills of Exchange Act, 1890, £>3 Viet. ch. 33 (D.), 
by section 86 of which it Is provided that “ Where a pro-
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AJudgment. for ;t within the time allowed to the holder of a banker’s 
Armour, C.J. check to present the check at the bankers, and should 

the banker fail, the holder of the bill must lose his money, 
he would lose his money if he took a check for his bill 
and did not present such check in due time. It is decided 
in the case of Saunderson v. Judge, 2 H. Bl. 509, that 
a memorandum that a note would be paid at the house of 
Saunderson & Co^-whs an undertaking, that there should 
be cash there to pay the note ; and an order on Saunderson 
& Co., to pay it. Your Lordships also know that such an 
acceptance as is stated in your Lordsh ips’ question is treated 
by all bankers as a draft op them or order to pay the bill 
so accepted. A person who neglects to present such an 
acceptance on the day when it is due, must, therefore, sub
ject himself to the same consequences as one who keeps 
any other draft or a banker’s check, beyond the day 
after that on which it was delivered to him, when the 
banker fails.”

Rhode8 v. Gent, 5 B. & (Aid. 244, wits an action by the 
holders against the acceptokof a bill of exchange accepted 
payable when due at Messrs; P. and H., bankers, Lon
don, which was not presented fo\ payment at Messrs. P. 
and®., till several days after it became due, and it was 
objemeyl that on this ground the plaintiffs were not entitled 
to reqpver. "
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Abl ^J.,..sai(i; at pp, 245 & 246; "The question, 
thereforei-rdafiy^idfvAhether a mere omission to present the 
bill at the bankers on the day when it is due, will discharge 
the acceptor ; and, it seems to me, that if we were so to 
decide, it would produce most mischievous consequences. 
The case of Rowe v. Young, 2 B. & B. 165, goes the length 
of holding that a presentment is necessary at the particular 
place specified ; and, perhaps, it may go further, and may 
exonerate the acceptor, in case, by the omission to present 
in time, he sustains any actual prejudice: but it cannot 
extend to a case like the present, where m> such injury is 
proved to have arisen in consequence of the omission to 
present the bill for payment when due.”
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acceptor, and, wtthout saying what effect the proof of an a nr 
actual^ sustained by him in consequence of an omission ’ 
to present would have, I think he is clearly not exonerated 
m the present case, where no injury is proved to have, 
aiisen from what has occurred.”

11
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------ I think- the omission to present it at its maturity, raises
Street, J. only a question of costs and not of defence to the action.

The fact that the defendant did not retain at his credit the 
amount necessary to pay the note, and that he disputed his 
liability in toto disentitle him to costs.

The appeal should be dismissed with costs.

Falconhridge, J.

I also think that the appeal should be dismissed with 
costs.
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Brillincier v. Ambler.

Î Landlord and Tena,U-I)utrctt for IieiU-Set-off-NoHce-llltnal Ditlrat 
te£ S.bl Value~lt- 8’ °- ch' OL tec. 29—it V. * M„ tett. 1, ck. 5,

unTrOW t*xland0rd1 M un0‘ liable for “double value” for selling, 
sale to'b"untowfuL e™' ’ ’ “e<!" S| wh,Ch re‘‘uires both eeizure <“•»

notice of 
excess of

li
Statement. Motion by the plaintiff for judgment on further direc- 

tions and costs.
the action was brought by a tenant against his landlord 

for illegal distress, and a claim for double value was made 
in the statement of claim.

By the judgment in the action pronounced on the 26th 
October, 1896, all matters at issue between the plaintiff 
and the defendant were referred for inquiry and report to 
the Master at Barrie, and further directions and costs were 
reserved.

I <4 in

145;
ih.

11 ,

il;
I The Master, by his report dated 29th January, 1897, 

found that the defendant on the 24th August, 1896, gave 
his bailiff a warrant directing him to distrain'the plain
tiff s goods for $188 alleged to be due by the plaintiff to
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(2y? The set-off may be by a notice in the form or to 
the effect following, and may be given before or after the 
seizure :

THE ONTARIO REPORTS.
XXVIII.

Statement.
analogy 
is light 

Han i 
W. &' 
there v 
on the 
come w 
tinuing 
the resu 
tender, i 
the same 
liable to
m

Take notice, that I wish to set off against rent due by me vtrjrou, the 
debt which you owe to me on your promissory note for

(or for eight months’ wages at $20 per month,
dated

$160,) (or as the case may be).

In case of such notice the landlord shall only be enti
tled to distrain for the balance of rent after deducting any 
debt justly due by him to the tenant.”

The only questions arising upon the motion were a^ to 
the plaintiff’s right to double damages and the costs of the 
motion.

ïeni
and in pi 
given tillThe motion was heard by Rose, J., in Court, on the 31st 

March, 1897. y
Stratky, Q. C., for the plaintiff. The question is novel, 

in that it is claimed that rent is paid by virtue of a set-off/ 
of which notice was given under sec. 29. The notice was 
given within five days, and therefore it is immaterial 
whether there had been an impounding or not» I do not 
argue that the plaintiff is in the same position as if he had 
made a tender after distress. I contend that the plaintiff 
is in the position of a man who had paid his rent before 
distress. When notice of set-off is given, it reverts back. 
This would seem to be the true construction of our stat- 

» ute. The debt for which the set-off is claimed was a debt 
justly due before seizure. The tenant is not bound to 
claim the set-off, but, when he does so, he is in the same 
position as if he had paid thq landlord so much rent 
before seizure. Under the statute of W. & M., the sale 
is the important point. A mere seizure would not give us 
the right to double damage. The effect of the sale is to 
make the landlord a trespasser ab initio. Where rent has 
been paid by a fiction of law, the landlord is liable if he 
distrains: Chancellor v. Webster,9 Times L. R.568; Potter v. 
Bradley, 10 Times L. R. 445. There is no statute like ours 
anywhere; and no cases, except those just cited by way of
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Judgment, notice,' but no right to go on afterwards ; his doipg so was 
Rose, j. illegal, and he became a trespasser. But the distress when 

made was not unlawful ; and the statute yf W. & M. 
could not in any case be invoked unless the seizure as 
well as the sale was unlawful, and therefore cannot here 
apply : Bullen and Leake’s Precedents of Pleading, 2nd 
ed„ pp. 277-281.

The motion is dismissed with costs ; the costs may be 

set off pro tanto against the amount of the judgment 
already recovered by the plaintiff.
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Re Shanacy and Quinlan.

Will—Restraint on Alienation—Invalidity.

Devise of real estate to two grandchildren in tee, with a condition as fol
lows : “and I further will and direct, and it is an express condition of 
this my will and testament, that none of the devisees herein * * 
that is to sw neither my said grandchildren * * shall either sell or 
mortgage.the lands hereby devised to them ”

Held, anuablolute and unqualified restraint on alienation, and so invalid. 
AernMcimd the condition been valid, the grandchildren being the tea- 

.torlrneirB-at-law, could have made title as such.

This was an application under the Vendor and Purchaser 
Act, R. S. 0. ch. 112.

The vendors were grandchildren of one William Daley, 
and took the property in question under his will in which 
was contained a condition in restraint of alienation.

follows : 111 give, devise, 
and bequeath absolutely all my real estate (except the said 
50 acres hereinafter bequeathed to Martha Smith), to my 

said grandchildren William Joseph Shanacy and Mary Ann 
Shanacy, their heirs and assigns forever, upon their each 
attaining the age of twenty-three years in the propor
tions * *

The condition in restraint of alienation, was as follows : 
“Fifthly. And I farther wiliNand direct, and it is an 
express condition of this my will and testament, that none
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Argument, O. R. 550 ; but this is not an analogous case. The vendors 
cannot convey as heirs when they are pfevented doing so 

' as devisees.
Creswicke, in reply. Re Northcote, 18 0. R. 107, and Re 

Winstanley, b 0. R. 315, shew that the petitioners take an 
estate in fee, subject to be divested on breach of the condi
tion, and then can convey as heirs-at-law.

March 31st, 1897. Falconiiridok, J.

“ The test is whether the condition takes away the whole 
power of alienation substantially,” per Jessel, M.R., in Re 
McLeay, L. R. 20 Eq,, at p. 189, cited in Smith v. Faught, 
45 U. 0. R. 484 ; Re Northcote, 18 0. R. 107.

In the following cases, viz.: Earls v. Me Alpine, 6 A. R, 
145 ; Pennyman v.McOrogan, 18 C. P. 132 ; Re Winstan- 
ley, 6 0. R. 315 ; Re Weller, 10 0. R. 318, the restraint on 
alienation was limited and therefore good. But here there 
is, as in Re Watson <£• Woods, 14 0. R..-48 ; Heddlestone 
v. Heddlestone, 15 0. R. 280, an absolute and unqualified 
restraint on alienation, which is invalid.

I further think that the petitioners could make title as 
heirs at law if the condition were not void.

The petitioners shew a good title to the lands agreed to 
be sold, which title the purchaser ought to accept.

No order as to costs.
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11, Statement. From this judgment the plaintiff appealed, claiming to 
be allowed in addition to said last mentioned bonus, 
bonuses to the amount of several hundred dollars which 
the Master held were not deducted or retained from money 
advanced, and were unenforceable claims, on the ground 
that the Master erred in allowing the defendant to appro
priate payments ; and thq defendant cross-appealed, claim
ing his right to retain the bonus disallowed to him, on the 
ground that the amount was agreed to be paid by the 
plaintiff to the defendant in consideration of the defendant 
extending, the time for payment of the moneys secured by 
said mortgage ; that the time was so extended, and that 
the said sum was secured by an instrument under seal, and 
formed part of the consideration therein mentioned.

1s 1

Ï
9m i iI [ t

i111?
pit11! o;

1
o

M;
The appeals were argued on April 27th, 1896, before a 

Divisional Court composed of Meredith, C. J., Rose, and > 
MacMaiion, JJ.

Leitch, Q. C., and C. A. Myers, for the plaintiff. The 
bonuses should not be allowed. They were not owed to 
the defendant. The chattel mortgages do not shew any 
bargain for them. The plaintiff did not agree to pay them 
and did not know they were charged and deducted. Un
less they are paid at the time they cannot be charged : 
Mainland v. Upjohn, 41 Ch. D. 126.

Moss, Q.C., and I. Hilliard, for the defendant, were not 
called on.

The judgment of the Court was delivered at the close of 
the argument by

M Eli EDITH,'C. J.:—

The Master has foimd upon the evidence that all the 
bonuses were agreed to be paid by the plaintiff, and formed 
part of the consideration of the mortgages and notes. He 
has not been shewn to be wrong on the evidence.
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GARDINER V. MUNRO.

i-csrKSïïï::
Moss being called upon for the defendant's cross-appeal

Plaintir! that,thV'udgment j™* delivered decided the 
pla ntiffs appeal, claiming the bonus allowed to him 
on the last chattel mortgage, as the Master found it 
agreed to be paid by the plaintiff and formed 
consideration in said^nortgage.

Meredith, C. J. '

1”
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Judgment.

Meredith,
O.J.

and
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sy. Wiole v. Village of Kingsville et al.

Municipal Corporations—Contract—Necessity for By-law—Resolution of 
Council—Consolidated Municipal Act, 1892, secs. 282, 288.

A by-law of a village corporation authorized the raising by way of loan 
of a certain sum for the purpose of mining and supplying the village 
with natural gas, and the issue of debentures therefor :—

Held, having regard to sec. 282 of the Consolidated Municipal Act, 1892, 
that a by-law was necessary to authorize the making of a contract for 
the mining work to be done, and that this by-law did not authorize 
it :—

Held, also, that a resolution of the council, though entered in the minute 
book and containing the contract at full length, and having the seal of 
the corporation attached to it, could not be considered a by-law because 
it was not signed as required by sec. 288.

This was an action brought by Solomon Wigle, on behalf 
of himself and all other ratepayers of the village of Kings
ville, against the village corporatioh and W. A. Simpson, 
for an injunction and damages in respect of the matters 
set out in the judgment.

t
Statement. I

i
i
t
a
1:

The action was tried before Ferguson, J., without a 
jury, at Sandwich, on the 15th and 17tli March, 1897.

E. S. Wigle, for the plaintiff, cited R S. 0. ch. 191, sec. 
2 ; 58 Viet. ch. 46 (0.) the Consolidated Municipal Act, 
1892, secs. 282, 288 ; Corporation of New Westminster 
v. Briglwuse, 20 S. C. R. 520 ; Waterous Engine Co. v. 
Town of Palmerston, 21 S. C. R. 556 ; Young v. Mayor 
etc., of Royal Leamington Spa, 8 App. Cas. 517.

A. H. Clarke, for the defendants, referred to Township 
of Pembroke v. Canada Central R. W. Co., 3 0. R. 503 ; 
Pratt v. City of Stratford, 16 A. R. 5.

ii
$
r
ti

a
d.
tl
tl
t:
N
fo

April 2,1897. Ferguson, J.

The plaintiff, a ratepayer of the village of Kingsville, 
sues on behalf of himself and all other ratepayers of the 
same village. The defendants are the corporation of the 
village and W. A. Simpson. The complaint is that on or 
about the 15th day of December, 1896, the defendant 
municipality entered into a contract in writing under the
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seal of the corporation with the defendant Simpson to Judgment.

£• M
the defendant Simpson entered upon the work and drilled 
1° * Tof about 300 feet, when the plaintiff, on the 
26th day of January, 1897, obtained an interim injunction 
restraining the defendant from further operations, which 
injunction was continued till the trial ; that this contract 
was not authorized by by-law of thecouncil, and no provision 
had been made in the estimates to satisfy the obligations 
ot the defendant corporation contained in the contract- 
that by the contract the defendant corporation not only 
agreed to pay the defendant Simpson, but also to pay him 
a liquidated amount in the nature of a penalty as damages 
in case he should be restrained in his operations ; that the 
total expense to carj-y out the terms of the contract would 
amount to $1,700, for the payment of which no provision 
had been made; and that the defendant corporation 
intended to proceed with the work and pay the defendant 
bimpson, thereby damaging the plaintiff and the other 
ratepayers aforesaid. Amongst other things it is claimed 
that the injunction should be made perpetual.
■ Tbe defe”dants say that the contract complained of was 
authorized by their by-law No. 141, passed on the 13th 
ay of January, 1896, after having received the assent of 

the electors, and was further authorized by a resolution of 
the council prior to the entering into of the contract.
■they, the defendants, then refer to the contents of bv-law 
No. 141, and say that it 
for the whole of the work 
dispose of the debentures

l.

solution of
88.

ray of loan 
the village

Act, 1892, 
intract for 

authorize

;he minute 
the seal of 
tw because

>n behalf 
f Kings- 
Simpson, 
matters

ithout a 
&97.
191, sec. 
pal Act, 
Iminster 
le Go. v. 
Mayor

■

ownship 
R. 503;

I
inexpedient to let a contract 
provided for in it, and to 

, . for* that purpose, owing to the
uncertainty as to the discovery of gas, and that the inten
tion of the village council was first to sink a well to ascer
tain if gas could be found or procured before incurring 
urther liabilities, etc. The defendants also say that 

subsequently to the granting of the injunction above 
reterred to, the defendant corporation by a by-law No. 159 
passed on the 10th day of January, 1897, provided for thé

was

I
ngsville, 
•s of the 
l of the 
it on or 
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Judgment, construction of the works contemplated by by-law No.
Ferguson, J. Ml, and authorised the entering into a contract with the 

defendant Simpson for the sinking of a well, and provided 
for the sale of different debentures, authorized bv by-law 
No. 141, to complete the contract; the letting-jjf the 
contract for the remainder of the works being postponed 
till the completion of this gas well.

By-law No. 141, above referred to, is a by-law to raise

THE ONTARIO REPORTS. xxv:

of tl
necei
plair
defer
do.!

i«
perp<

Th
■ by way of loan thevmm of $18,290 for the purpose of 

mining, winning fron/the earth, and supplying the village 
of Kingsville with natural gas, and to authorize the issue 
of debentures therefor. This is the whole scope of this 
by-law. It does not on its face authorize the making of 
any particular contract

Section 282 of the Consolidated Municipal Act of 1892 
provides that the powers of the municipal council shall 
be exercised by by-law, when not otherwise authorized or 
provided for; and sec. 288 provides that any by-law shall 
be under the seal of the corporation, and shall be signed 
by the head of the corporation, or by the person presiding 
at the meeting at which the by-law has been passed, and 
by the clerk of the corporation.

There seems not to be anything providing for the 
exercising of the powers in question here, otherwise than 
by by-law. Nothing of this character was referred to, and 
I do not know of anything. The resolution of the council 
referred to, though entered in the minute book of the 
council and containing the contract at full length, and 
having the seal of the corporation attached to it, cannot be 
considered a by-law, because it is not signed as is positively 
required by sec. 288 above mentioned. It does not profess 
to be a by-law at all, and in my view it could not authorize 
the making of the contract, the making of which is 
complained of by the plaintiff.

The question then seems to be, was the making of this 
contract authorized by by-law No. 141, which provides 
only as above stated ? and, after having perused the 
authorities referred to by codnsel on the argument, I am ,
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■ No. 
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of the opinion that it was not. I think a by-law 
necessary to authorize the making of the contract 
plained of, and that this contract 
defendant corporation without

was Judgment.
Ferguson, J. ,com-

was made by the 
any proper authority so to

.

do.
I am of the opinion that the injunction should be made 

perpetual with costs.
The costs of both applications respecting the injunction 

seem to have been provided for by the order made by mv 
brother Rose. 1 3

E. B. B.
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Struthers v. Mackenzie.
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or warranty of authority in

action brought by R C. Struthers & Co 
against the manager and directors of the Wyoming Co-oper
ative Association (Limited), to recover the price of goods 
Armour* C j*** cireumatances 861 out in the judgment of
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The action was tried before Boyd, C., without a jury, at 
London, on January 13th, 1897, who dismissed the action 
with costs.*

THE ONTARIO REPORTS. X

Statement. L.
It
27
Oh

* ^ The plaintiffs on February 16th, 1897, moved before 
the Divisional Court, consisting of Armour, C. J., and 
Falconbridge, and Street, JJ., by way of appeal from 
this judgment.

M
Bi
ut
toi

1-1

* 16G. C. Gibbons, Q. C., for the plaintiff*. The presumption 
of knowledge of the law does not apply, there being noth
ing against.public policy or unusual in what we did. From 
the beginning the Act was wholly disregarded. Primâ 
facie the directors having bought for principals who could 
not buy, woqld be personally responsible : Richardson v. 
Williamson, L. R. 6 Q. B. 276 ; Brice on Ultra Vires, 3rd 
ed., p. 666 ; Story’s Equity Jurisprudence, 2nd Eng. ed., 
par. 138 f. ; Green’s Brice on Ultra Vires, at p. 720 ; Con
federate Life Association Howard, 25 O. R. 197. As we 
have traced these particular goods into these defendants’ 
handsBvho personally benefited thereby, they should not 
be able to perpetrate a fraud by setting up such a defence : 
St. Louis v. Davidson, 22 Amer. 764.

W. J. Hanna, for the defendants. There was no misjppre—> 
sentation of fact by the directors: Richardson v. Williamson,
L. R. 7 Ch. 801, is explained and commented on by Mellish,

do
are
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me
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■ i
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Ar:

1
inc<
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*The learned Chancellor gave judgment aa follows " I cannot see 
my way to your maintaining this action. We have no bankruptcy law, 
we have nothing decided. The statute says the transaction is inopera
tive. There is a contract, goods purchased by the company. Persons 
who dealt with it, Struthers and the others, knew and had means of 
knowing the condition of the company, as if it was put in the news
papers. They knew it was a legal entity ; and they knew under what 
law or charter it stands incorporated ; and they knew that they were 
dealing with a concern that could not deal in this way. The directors 
were not parties to the contract. They were going on in that illegal way 
also. But it turns out the concern has lost ; the moneys they have re
ceived have gone to pay the indebtedness, and there is a shortage. 
There is nothing in their hands I can lay my hands on. I think it will 
have to be dismissed with costs.”
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a jury, at 
;he action

STHUTHERS V. MACKENZIE.

1 L J-'ln Bea-ttie v. Lord Ebrny, 7 Ch. at p. 801, L. K 7 H T,
1 l!f ’ f'iCe °" Ultra Vires> 3rd- 6d„ p. 45 ; Macgregor v.
■ m- ?0Wr and Deal Raüway- 18 A. & E. 618; Taylor v
■ Chichester and Midhurst R. W. Co„ L. E. 2 Ex. 356. 378 •
I ^mers'.. D}tch °0' v- Zellerbach, 37 Cal. 543, 679, cited
1 Bnce i6id at p. 46; Maxwell’s Interpretation of Stat-
1 "tes- Srd ed- P- 5 °4’ Representing themselves as direc-
I tors’ IS not making a representation of their corporate

X1 «J*! L,ndle-V'a Law of companies, 5th ed., pp. 158,
■ ' 188> Bnoe on Ultra Vires, 3rd. ed., p. 663; West Lon-
■ don Commercial Rank v. Kitson, 13 Q. B. D. 360 We
I "e, wi‘hin Beattie v- £°rd 56ury, being under a public
1 Act’ and not under a private Act u in West London Com-
■ ™rcuUBankv. Kitson. Ireferafoto Johnson,. Martin,
1 v 5a2' The who,esale dealers are as much to blame
■ as the directors, and the loss should be left where it lies.

I March 8th, 1897. The judgment of the

■ ’ delivered- by

* Armoüb, C. J.
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Argument.
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tould not 
, defence :

!Court was

The Wyoming Co-operative Association, (Limited), was 
incorporated under the provisions of R. S. O. ch. 166, enti- 
ted “An Act respecting Co-operative Associations," and 
the plaintiffs, merchants in London, sold goods to this asso
ciation on credit to the amount of $220.50, for $41.16 
part of which they, on April 1st, 1896, drew on the 
association at four months, and for $51.77, other part of 
which they on May 1st, 1896, drew on the said asso
ciation at five months, which drafts were “accepted 
or the Co-operative Association," by George Hartley 

the treasurer thereof, under general instructions from 
the board of directors. Subsequently the stock in trade 
was sold by the association and the proceeds thereof to
gether with the other assets of the association, were applied 
™ Payment to a bank of certain,liabilities of the directors 

the relation, incurred by them for the purpose of 
rising money*) pay for goods furnished

misippre—, 
lliamson, 
j Mellish,
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Judgment, tion. The plaintiffs being unable by reason of the provis- 

Amour, C.J. ions of R S. 0. ch. 166, to recover against the association, 
brought this action against Mackenzie the manager, Hartley 
the treasurer, and the other defendants, as directors of the 
association charging that they were personally liable to 
the plaintiffs for the amount of their claim.

The cause was tried by the Chancellor on the 13th of 
January, 1897, who dismissed the action witli costs, déliv

ré the following judgment : [setting it out ; ante p. 382 -1 
On February 16th, 1897, Gibbons, Q. C, moved to 

set aside the said judgment, and to enter judgment for the 
plaintiffs on the following, amongst other grounds : (1), 

hat the judgment was against law, evidence, and the 
weight of evidence ; (2) That the evidence 
the defendants

t I; XX'
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|:ii: plai

■ I dan
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|| plai
war
of t$

goo< 
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B
sentHI-

but
I authshewed that

_ wholly disregarded from the beginning the 
statutory injunction against buying or selling on credit • 
F lhat they bought all the goods they purchased after 
fhe commencement of their business upon credit, and in so 
doing, they incurred large liabSities personally for moneys 
advanced to pay for goods so >BTf»d upon credit; (4) 

aaa.. tha sa,d defendants, as the evidence shfewed, earned
the‘ 8°”da bought from the plaintiffs,/to be sold and the 

'•HT proceeds applied in payment of the indebtedness so incur
ve by them ; (5) That the plaintiffs (submitted that they 
were entitled to an account of the benefit derived bwthe 

e endants from the sale of the goods got from the & 
tins and payment over of same.

Hanna, shewed
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cause.
The plaintiffs are precluded from recovering their claim 

being for goods sold on credit to the Wyoming Co-opera
tive Association (Limited), from that association, by 
reason of the provisions of R. S. 0. ch. 166, under which 
that association was incorporated, that the business of the 
association should be a cash business exclusively, that no 
credit should be either given or taken, and that everything j 
should be bought and sold for cash only : Fitzgerald v. j 

R 605 ™ Co-operative Association (Limited), 27 U. C.

No express representation or warranty of the authority'

tive
must
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°f ^somation to purchase the said goods from the Judgment, 

plaintiffs on credit, was ever made or given by the defen-<Um~CJ 
dants or any of them to the plaintiffs, but the plaintiffs 
contend that upon the purchase of the said doods from the 
plaintiffs on credit, there was an implied representation or 
warranty on the part of the defendants or of some of them, 
of the authority of the association to purchase the 
goods on credit, and that upon this implied representation 
or warranty, they can maintain this action.

i385

;
.

m the 13th of 
i costs, deliv- 
ante p. 382 :] 

m, moved to 
puent for the 
grounds: (1), 
nee, and the 
shewed that 
leginning the 
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i for moneys 
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ed that jjjey 
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said

But no action can 
sentation or

be maintained upon an implied 
warranty of authority in law to do an act, 

but only upon an implied representation or warranty of 
authority in fact to do it: Beattie v. Lord Ebury, L. R. 7

" But the agent will not be liable in such cases unless 
the misrepresentation complained of be as to some matter 
of fact and a

repre-

'

11

representation by the agent,(founded on a 
mistaken view of the extent of his authority in point of 
law, will not render him liable to the person to whom such 
representation was made” Ü if

Chitty on Contracts, 13th ed.,
275. H:

And in this the implied representation or warrant 
of authority was one of law not of fact, of the authority 
of the association to purchase goods on credit.

The plaintiffs were selling their goods to the Wyom
ing Co-operative Association (Limited), they must be taken 
to have known from its very name that it was a co-opera
tive association, and that it was incorporated, and they 
must be taken to have known the Public Act, R. S. O. ch 
166, under which it must have been incorporated, and the 
provisions of that Act, and that it forbade the buying by 
the association of goods on credit. * ’ '

The plaintiffs and the defendants having thus equal 
knowledge of the provision of the law forbidding the pur
chase by the association of goods on credit, I do not think 
that any implication of a representation or warranty of 
authority could arise, but if it could, an action could not 
be maintained upon it.

50—VOL XXVIII. O.R.

case

iin-

their claim, 
g Co-opera- 
iciation, by 
nder which 
iness of the 
ely, that no 
everything 
itzgerald v. 
1), 27 U. C.

1i

»

e authority"



886 [vol.

contended ttlat the defendants having been bene- 
Armour, C.J. fited .by the purchase of these goods by the association, 

should be held liable to account for the value of them, but 
the defendants derived no personal benefit from these 
goods.

It is true that they had personally become liable to a 
bank for money obtained to pay for goods purchased by 
the association in a similar way, and that the proceeds of 
these goods-with other goods, had gone to pay such liabil-

THE ONTARIO REPORTS.

Judgment. It! was

ity.
But having obtained no personal benefit from the pur

chase ot these goods, I do not see upon what principle 
they could be made to account for the value of them.

It was further contended that the defendant Hartley 
having accepted the drafts of the plaintiffs drawn upon 
the association for the association was liable upon the 
implied representation or warranty of authority in the 
association to accept such drafts.
, But this also, if any thing was an implied representation 
or warranty of authority in point of law and not action
able : see Richardson v. Williamson, L. R. 6 Q. B. 276 ; 
Cherry v. Qolonial Bank of Australasia, L. R. 3 P. C. 24, 
as explained in Beattie v. Lard Ebury, L. R. 7 Ch. Ap. 
777, at pp. 796-6 ; Weeks v. Propert, L. R. 8 C. P. 427 ; West 
London Commercial Bank v. Kitson, 12 Q. B. D. 167,13 
Q. B. D. 360 ; Fairbanks Executors v. Humphreys, 18 Q. 
B. D. 54 ; Elkington & Go. v. Harder, [1892J 2 Ch. 452 ; 
RashdaU v. Ford, L. R. 2 Eq. 750; Beattie v. Lord Ebw% 
L. R. 7 H. L. 102.

The ihotion must be dismissed with coats.
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AND
i

^ The Corporation

Intoxicating Liquors—Liquor^ License Act, S. S. O. ch. 194,

T“Jendd^yeSyaM"„ot™Cr0n 20 °f 6li? Li===»= Act mean

must be passed m the months of January or Pebrufry in any year.

or the City of Ottawa.

ne liable to a 
purchased by 
le proceeds of 
y such liabil-

*tc. 80—By-
\

This was a motion 
by-law passed under

from the pur- 
hat principle 
of them, 
lant Hartley 
drawn upon 
)le upon the 
ority in the

by William R. Goulden to quash 
H « n u . , 20 of the Liquor License Act,
K 8. 0. ch. 194, by the corporation of the city of Ottawa,

„ !‘m!tlng the number of tavern licenses to be granted for 
that city for the years 1897 and 1898, to sixty-fiv 

Section 20 is as follows :
20- The counciI of every city, town, village or town- 

slnp may, by by-law to be passed before the 
March in any year, limit the number of tavern licenses to 
be issued therein for the then ensuing license year, begin- 
mng on the 1st day of May, or for any future license year 
untd such by-law is altered or repealed, provided such limit 
is within the limit imposed by this Act.”

The by-law in question 
May, 1890.

a Statement.sec.

K
e.

;

1st day of
epresentation 
d not action- 
6 Q. B. 276; 

R. 3 P. C. 24, 
R. 7 Ch. Ap. 
P. 427 ; West 
B. D. 167,13 
phreys, 18 Q. 
J 2 Ch. 452; 
Lord Ebwry,

.

passed on the 4th day ofwas

The motion was argued in Court on March 23rd, 1897 
before Falconbridge, J.

Emenon, for the motion. The by-law is clearly bad 
not passed before the 1st day of March, under sec. 20 

Of the Liquor License Act, R. S. 0. ch. 194. It should 
have been passed in either of the months of January or 
February. « In any year," does not mean any license 
year it means the calendar year in which it was passed. 
No council could pass a by-law not to take effect during 
their year of office. * 6

:

as
A. H. F. L. I

Herbert Mowat, contra The by-law is perfectly valid 
It was passed May 4th, 1896, and that is before March,'
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Argument. ist, 1897, and therefore is within section 20. There is no 
authority to limit the word " year ” in the section to calen
dar year. The word must receive a liberal construction. 
All parties’ rights under the Liquor License Act, are in 
respect to a license year. In any event, the statute is 
directory, not mandatory : Danaher v. Peters, 17 S. C. R 
at p. 44. I refer also to In re Slavin v. The Corporation 
of the Village of Orillia, 36 U, C. R. 159 ; Grant v. Mad- 
due, 15 M. & W. 737 ; The Lion, L, R. 2 P. C. 530.

March 27, 1897. Falconbridge, J.
t

The Interpretation Act, R. S. O. ch. 1, sec. 8, sub-sec. 15, 
provides that the word “ year,” shall mean a calendar 
year.

In^sec. 20 of R. S. 0. ch. 194, the expression “ license 
year ’ is twice used, and the words “ before the first of 
March in any year,” mean, therefore, in the months of Jan
uary or February in any year.

It was, in my opinion, the plain intention of the enact
ment that the incoming, and not the outgoing or moribund 
council, should have the responsibility of this weighty 
legislation. J

The by-law must be quashed with costs.
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[DIVISIONAL COURT.]

O’Donnell v. Guinane et al.

Couruy Court Appeal-Order Setting aMe Judgment on Term,-Finality of.

^%1P| 3SS™"
!

1Motion by the plaintiff to quash an appeal by the defen- Statement, 
dant John Guinane to a Divisional Court of the H>h 
Court of Justice from an order of the Judge of the 
County Court of York in an action in that Court to 
recover the value of work and labour, etc.

The order in question was made under the following 
circumstances. Final judgment was entered against the 
defendant John Guinane for default of appearance. He 
moved to set aside such judgment as irregular, upon the 
ground that the writ was not specially indorsed. The 
Judge of the County Court decided that the judgment 
was regular, but made an order setting it aside and allow
ing the applicant in to defend upon payment of costs, 
was the order appealed against, the appeal being on the 
ground that the judgment should have been set aside un
conditionally.

!■sec. 15, 
alendar

1license 
first of 

of Jan-
8:

enact-
iribund
'eighty I

ThisA. B.

The motion to quash the appeal was argued before 
abmour, C. J„ and Falconbridge and Street, JJ„ on 
the 8th April, 1897.

W- f- Chrk, for the plaintiff, contended that the order 
appealed against was not " in its nature final,” but « merely 
interlocutory,” and therefore not appealable under 
01 the County Courts Act, R. S. O. ch. 47. 
to Salaman v. Warner, [1891] 1 Q. B. 734.

Boland, for the defendant John Guinane, contended that 
he dld not wish to accept the terms of the order, it was 

51—VOL. XXVIIL O.R.

sec. 42 
He referred
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Argument, in effect a dismissal of his motion, and was in its nature 
\ final. He cited Bank of Minnesota v. Page, 14 A. R. 347.

N. The Court held that the order was interlocutory and 
nabshiml in its nature, and made an order quashing the 
appeal with costs.
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[DIVISIONAL COlÿRT.]

In be Hill v. Hicks and Thompson. '

Prohibition—Motion to Transfer—Division Courts Act—Action against 
Bailiff for Wrongf ul Seizure—Joinder of Execution Creditor—R. S. 0. 
ch. 51, secs. 81, 87, 89, 290.

brought against a Division Court bailiff in an adjoining county, 
pursuant to R. S. 0. ch. 61, sec. 89, for wrongful seizure of a mare of 
the plaintiff’s, the party however, on whose execution the seizure was 
made, being joined as a co-defendant. Neither of the defendants 
resided in the Division where action was brought 

Held, per Ferguson, J., on motion for prohibition, that the Court had 
no jurisdiction to entertain the action, notwithstanding R. S. 0. ch. 51, 
sec. 81, although if the bailiff had been sued alone, the proceedings 
would have been regular :—

Held, on appeal, that whether sustainable against both the defendants 
in the Division where brought or not, the action could have been so 
brought in the county where the cause of action arose, and therefore a 
motion to transfer should have been made before moving to prohibit.

Appeal allowed.

This was a motion for a prohibition to the Judge and 
clerk of the Fourth Division Court of Leeds and Gren
ville, under the circumstances set out in the judgment of I 
Ferguson, J. ■

The motion was argued on January 11th, 1897, before I 
Ferguson, J. I

W. II. Blake, for the defendants. ■
J. E. Jones, for the plaintiff. H

February 16th, 1897. Ferguson, J. :— ■

The application is for an order prohibiting the Judge ■---------_«l
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mg with the plaint above referred to, on the ground that Judgment, 
the said Division Court has no jurisdiction to entertain 
the same, and upon other grounds said to be disclosed in 
papers and documents filed.

The defendant Thompson, on or about the 12th of 
August, 1896, recovered a judgment of the First Division 
Court in the county of Carleton against one Olmstead of 
the township of Marlborough, in the county of Carle- 
ton, for $165.54 and costs, and 
of September, 1896, he caused

ts nature 
L. R. 347.

Ferguson, J.

itory and 
shing the

E. B. B.

on or about the 28th 
... . a warrant of execution

against the goods and dfiattels of Olmstead to be issued 
upon this judgment, and placed in the hands of the defen
dant Hicks, who was and is a bailiff of the First Division 
Court m Carleton, to be executed.

On or about the 1st of October, 1896, the defendant 
Hicks acting or professing to act under the authority of 
this warrant as such bailiff, seized, at the residence of 

bay mare, and about the 8th of October, 1896
at i, z, “ at the village of Kars, in the township of 
North Gower, at auction to the'highest bidder, after hav- 
mg duly advertised the property, etc., for the sum of $39 

The present plaintiff Hill, claimed to be the owner of 
the mare under and by virtue of a bill of sale from 
Olmstead, and as it is slid duly notified the defendant 

îcks, as such bailiff, of Bis claim immediately after the 
seizure and before the sale of the mare. The present 
defendant Hicks, as is stated, disregarded the claim thus 
made by the present plaintiff Hill, and proceeded 
and did, as aforesaid, sell the 

The plaintiff Hill resides in the village of Kemptville in 
the county of Grenville, and he brought this action in the 
sa.dFourthDivision Court of Leeds and Grenville against 

ie bailiff Hicks and Thompson who was plaintiff m the 
former suit. The particulars of the claim made are 

“ “*e Pontiff claims against the defendants the sum of 
htty dollars damages for trespass committed by the defen
dants by the wrongful seizure and sale by them of a cer
tain mare and a set of harness, the property of the plain- 
tm> and f°r the wrongful conversion thereof.”
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Judgment. ' The defendant Thompson disputes the jafaintiff’s claim 

Ferguson, J. ™ full, gives notice that he disputes the wisdiction of the 
Court to entertain and try the cause, and gives notice that 
he pleads the Division Courts Act, R. S. O. ch. 51.

The defendant Hicks disputes the plaintiff’s claim in 
full ; pleads “ not guilty by statute,” referring to various 
sections of the Act,calling it “a public Act;” and also dis
putes the jurisdiction of the Court to entertain and try the 
cause. V

is br 
men i

:

coun
Se

bailif 
as^th 
perso 
same 
poses 
adjoii 
and n 
sion (

On the argument before me it was agreed by counsel 
that there was and is no dispute as to the facts in respect 
of the jurisdiction. Both counsel stated the facts, in this 
respect in the same way, and there really can be no dis
pute about them or any of them. The question as to the 
existence of jurisdiction or not seems to be a matter of law 
only.

On
I fail 
the ca: 
Divisi 
the prt 
for a 
sounds 
this be 
waiver 

The
bailiff, i 
section 
in whic 
having 
he, the 
be consi 
applyinj 
is a cas 
them, tt, 
was broi 
are for i 
the pla:
Thompsc 
the Divii 

I am e 
to this cc 
the Divis

Section 89 of the Division Courts Act provides that 
notwithstanding anything in the Act contained, a clerk or 
bailiff of a Division Court may be sued in the Court of an 
adjoining county, the place of sitting whereof is nearest to 
the residence oh the defendant without the county in 
which he holds his office as clerk or bailiff, and on the 
argument it was conceded and stated by both counsel that 
if the bailiff, the defendant Hicks, had been sued alone the 
suit could under the provisions of this section be main
tained against him ; that is to saythat the Court in which 
this plaint is now pending is à proper Court in which to 
sue him as such bailiff.

Section 81 of the same Act provides that any action cog
nizable in a Division Court may be entered and tried in 
the Court holden for the Division in which the cause of 
action arose, or in which the defendant or any one of 
several defendants resides or carries on business at the 
time the action is brought, notwithstanding that the de
fendant at such time resides in a county or Division differ
ent from the one in which the cause of action arose.

It will be observed that neither one of these two defen
dants resides in the county or Division in which this suit,
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is brought, or did so reside at the time of its 
ment, and the cause of action plainly did 
county or Division.

Section 88 of tli 
bailiff may

139S's claim 
n of the 
ice that

commence- Judgment 
not arise in the

Act provides that every clerk or 
an? be Sl'ed for any debt due to or by him,

pei i al1ry VeParately °r j°intly with -mother
peison in the Court of any next adjoining Division in th 
same county, in the Lm manner to all Intents L

ssr-œrjïîar* *■*•>«
On the argument stressas laid upon this section, but 

I fail to perceive that the section has any bearing upon 
the case. It refers to bringing an action in an adjoining 
Dim.on in the same county, a case entirely different from

or a debt ""Th gam’ ^ SeCti°n haS relation to an action 
a Pre8ent actl0n is for an alleged tort and

sounds in damages only. The plaintiff’s claim stated, pi 
this beyond doubt, and expressly precludes 
waiver of the tort.

The contention to be dealt with is that inasmuch as the 
s ' no I ®" ™6 Hick8’ might. under the provisions of
i, whth Jh V6i Pr°perly Sued in the ^vision Court 
! h h ‘he su,t 18 now Pending, the cause of action not 
having arisen in the Division of which this is the Court 
he, the defendant Hicks, is, for the purposes of the suit, to 
be considered as resident within this Division, and then 
Pplying the provisions of section 81, it is argued that this’

theamT Tf l) U™, defendants^re sued, and one of 
them the defendant Hicks, resided at the time the action
was brought in this Division, and that both defendants 
are for these reasons properly sued in the Court in which 
the plamt is pending, although the other defendant 
Thompson resides at a distance from the Court, and from 
the Division in which the Court is, and in another county 

l am entire y unable to entertain this view, or to accede 
te tins contention. \The cause of action did not arise in 
the Division for which this Court is held, and neither of

!
IIFerguson, J.
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Judgment, the defendants resides within that Division,-or did so 
Ferguson J. reside at the time the action was brought. I cannot so 

' read or strain the words of the 89th-section as to arrive at 
the conclusion that I am, for the purposes of this suit, to 
consider the defendant Hicks as resident in the Division 
when in fact he is not. This cannot, I think, be done 
without doing violence to the language of the statute.

Then, there does not appear to be any other contention 
—none was advanced—according to which the alleged 
jurisdiction-of the Court can be made to appear.

I am, for reasons that I have endeavoured to give, of the 
opinioA that the Court has not jurisdiction to entertain,' 
the action. !

I have consulted’ the cases in our own Courts, In re 
Thompson v. Hay, 22 O. R. 583,20 A. R. 379 ; In re Brazill 
y. Johns, 24 0. R. 269 ; Re Olmstead v. Errington, 11 P. R. 
366, and some other cases, as well as the Valuable work of 
Messrs. Bicknell & Seager, and the authorities referred to 
therein.

The order asked for will go with costs against the plain
tiff Thomas A. Hill.

XXVI394 THE ONTARIO REPORTS.
:

broui 
see A 
sue t 
readi 
defen 
of sec 
for tl 
betal 
woulc 
in anj 
the bs

• « :
I

)ill
1

1 I r w.:

; i the ai
I action
I and t

order 
v. Ha
bailiff 
section 
only c 
Johns, 

[Ari 
bition ! 
tion to 

In r 
to in j 
sion thi

Her C 
of the 1< 
is only - 
in the n 
to have 
Uivision 
for proli 
brought 
jurisdicti 
to that ( 

Appea

i:-

?

r r11:1
On April 5th and 6th, 1897, the plaintiff moved 

before the Divisional Court, consisting of Armour, C.J., 
and Falconbridge, arid Street, JJ., by way of appeal 
from the above judgment.I: i/j'i

v fI J. E. Jones, for the plaintiff. No motion having been 
made under R. S. 0. ch. 51, sec. 87, to transfer proceedings 
to the Division where defendants contend the action should 
be tried, this motion should be dismissed : In re Watson v. 
Woolverton, 22 0. R. 686, note ; In re Thompson v. Hay, 20 
A. R„ at p. 384 ; In re Brazill v. Johns, 24 0. R. 209, is a dif
ferent case, because there the order to transfer had been 
applied for and refused. Re Olmstead v. Errington, 11 P. R.

,,866, was decided before section 87 of the Division Courts 
Act was amended, and the language of it would not apply 
now to cases of territorial jurisdiction. Under sections '89 
and 81 of the Division Courts Act the action was properly

I

I

■i

1
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defendant ’ T ™ ? aCti°n be brou§ht “gainst his co- etendant Thus by necessary intendment the provisions^
o section 89 must he extended to a bailiff’s co-defendant ^ '
for the right to sue the defendants jointly would otherwise
iomZ7ZTd ’Jsued separate* jiÆ
would be a bar to judgment against the other. / Prohibition
= -not ^ directed asfar as the Jon 4S

r. H Blake for the defendants. [Armour, C J—As 
the action could have been brought where the t
action arose, where the bailiff, befonge^t

orde, to tran f ” T T*' ^ Sh°ul(1 have *"» “n
: X 20 A R a370niOt p P[0hibition ' In ^ 
hailiff^ ,, , ' R 379-l Perhaps under section 290 the 
bn,lift could have been so sued ; but not under any other 
e tion The ks in /n ,, y ^er
2L 2ÎaR. mV80N’J-fol,owed /ro v.

bit[ilRMrRuCvJ-1 d°n,t think that me shews a prohi-
tioMo tmÏÏebr7anted Wher6 been "° ^

In re Watson v. Woolverton, 22 O R 58fi »

I'lw.nrT,'- »-4 -îZSthat there should be an application to transfer.
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Appeal allowed with costs.
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terly
and[DIVISIONAL COURT.]

Cantelon v. Thompson et al.

County Court—Appeal to High Court from. Order for New 
Courts Act, 1895—58 Viet. ch. 18, sec. 44 (0.).

Under sec. 44, pub-sec. 4, of the Law Courts Act of 1895, 58 Viet. eft. 13
(0.), where a new trial has been granted in a County Court action the
opposite party may appeal from the order directing the new trial to a
Divisional Court of the High Court of Justice.

This action was brought in the County Court of Mid
dlesex, tto recover damages for the wrongful dismissal of 
the plaintiff from the service of the defendants as a com
mercial traveller.

The jury found in favour of the plaintiff for $100 
damages, and judgment was ordered to be entered for that 
amount ; but the County Court, in term, upon the motion 
of tlVdefendants upon the ground that the finding was 
againsteViclence, made an order setting aside the finding 
of the jury, and directing a new trial.

The plaintiff appealed from this order to a Divisional 
Court of the High Court, and his appeal carne on for argu
ment before Armour, C. J., and Falcon bridge, and Street, 
JJ., on April 5th, 1897, when

Shepley, Q.C., for the defendants, objected that no appeal 
lay from the order in question, under sec. 44 of the Law 
Courts Act, 58 Viet. ch. 13 (G.),the material parts of which 
are as follows :—

44.—(1) The following is substituted for sec. 41 of the 
County Courts Act :—

1. Any party to an action in a County Court may appeal 
to a Divisional Court of the High Court of Justice from 
any judgment directed by a Judge of the County Court to 
be entered at or after the trial in any case tried by him 
either \yith or without a jury.

2. Instead of appealing to a Divisional Court of the 
High Court of Justice, either party may move before the 
County Court within the first two days of its next quar-
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trial, or to set aside the judgment 
any other judgment upon any ground.

397 >|terly sittings for a 
and enter

new Argument.
-ifI

*
*

4. If a party moves before the County Court under 
ctouse 2 m acasein whieh he might have appealed to the 
Hich Court he shall not be entitled to appeal from the 
judgment of the County Court to the High Court but the
High Courtrty ShaU 1,6 entiUed t0 aPPea' therefrom t0 th

McEvoy, for the plaintiff, asked for ti 
objection.

An adjournment was granted till April 7th, 1897 
when flo^ as Armour.for the plaintiff, contended thal 
the worrit judgment” in clause 4 was equivalent to-

Æ
Mude h here' Deither did ''judgment" in clause 4 
include such an order, but must be confined to
where the County Court in term directed a different judg. 
ment to be entered from that entered at or after the triaf ■ 
tins was not such a judgment, but was merely an inter-’

between " 7 1 The logi8lati™ distinctionjudgment and " decision ” is emphasized by a

also argued on the merits subject to
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County Court in term, and I know of no reasmi why - 
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Judgment, should not include an order for a new trial. On the merits, 
Armour, C.J. the appeal should be allowed.

398 THE ONTARIO REPORTS. XXV

Ci

Street, J. :— Street
1
tiI agree.

The p

Held,

Falconbridge, J.

I am inclined to the opinion that the appeal does not 
lie, but I think at all events that it should be dismissed. 
The 
shoul

Bictyo
Fortest

2. Not

3. The 
only

Smith \
4. To

discretion of the Court below in granting a new trial 
id not be lightly interfered with. The rule is clearly 

laid down in Hunter v. Vanstone, 6 A. R. 337 ; Wilson v. 
Brown, 7 A. R. 181.

Appeal allowed with costs.

A. H, F. L. J
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the merits,

XXVIII.] CITY OF KINGSTON V. KINGSTON
ETC., R. W. CO. 1399

City of Kingston v. Kingston, Portsmouth 
Cataraqui Electric Railway Company. iI, AND

:i

■

^eMüètthïi^ TXXTrâi feïr r rrin*rn £ ‘heWn^ettiZi
^pe±7=ÎKr=t=Ze02h°faWdhiCh the “W* "»“M decree

and enforce the working of thëdefendonWr^l0” d ne™ma“|y direct 
ment in question, in all its mimtiæ for a^Hlm ^ U“der thc agree- 

BWonl v.'tw o/Ckall,.âû^rs d R. 2L MWeT'' 
loweT V' L°‘,mtm FovxyR. W. Go'., [1894] 3Ch. 621, not fol- 

2. Nor would it be 
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and extending over an indefinite period.
o™yeB‘„,:ewrito,m‘nd-m-s
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a new trial 
le is clearly 
; Wilson v. I:

;
rith costs. obtainable by action, but

for speciflc performance in an mUiroR form ^ ^ ° grM‘l “ J'm,8m6nt 
faNorVb?l!””'’ [189?J 3 Ch' 654, followed.'
stsuCc^TtL^ntcltnrS
tract were plain and w=m =7fl™ed'by atotute ‘ ‘'ter™ °f the
was that of enforcing them. ’

A. H. F. L.

1
I 5

and the only difficulty .
ation of thfi f f ir °Ug y the muni=!Pal corpor- Statement, 
at,on of the city of Kmgston against the defendants, a
street railway company incorporated by 39 Viet, ch 74 [01 
and by supplementary Acts, 56 Viet. ch. 91 and 58 Viet

I
:

1

-.srrrrrsï-r.
e L i K,,0n.°r 8teel rai,W^UP°" certain streets of 

the cty o Kmgston, subject to the terms and conditions

f. «.tsssï «r* w“ •
The statement of claim alleged :
(4) That in the exercise of the powers conferred by the 

agreement, the defendants constructed

;
e

street railwaya
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along certain streets of the city, and, among others, from 
Alfred street along Princess street westward to the city 
limits, and the plaintiffs expended large sums of money 
in grading such streets and in preparing them for the 
tracks of the defendants’ railway.

(7) That the defendants had for some years past, since 
the construction of their railway, been operating the same 
in part, and were at the time of the commencement of this 
action (17th February, 1897) operating their cars over a 
portion of their railway.

(11) That notwithstanding a demand made by the plain
tiffs ujDon the defendants, th* defendants neglected and 
refused to run their ears upon the portion of their rail
way extending along Princess street from Alfred street 
westward to the city limits, and the managing director 
of the defendants, after such demand, stated to officials and 
members of the council of the plaintiffs, that the defen
dants would not run either cars or sleighs upon such por
tion of the railway during the winter.

(12) That by reason of the defendants’ failure to carry 
out their contract, the citizens of Kingston and others had 
suffered loss and been greatly inconvenienced.

The plaintiffs claimed an order for a mandamus com
manding the defendants forthwith to commence and con
tinue the running of the cars ; or an order for the specific 
performance by the defendants of the agreement with 
respect to the portion of the railway in question ; or an 
injunction restraining the defendants from ceasing to 
run their sleighs or cars over such portion of the railway, 
or restraining them from operating their railway or any 
part thereof within the city limits in violation of the 
agreement ; or a declaration of the plaintiffs’ rights under 
the agreement.

The statement of defence alleged :
(3) That the portion of the railway in question was very 

little used during the winter months, few people living 
along the line or adjacent to it, and it was very difficult to 
keep it free from snow and in good running order, owftig
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(8) That the plaintiffs should not be granted the relief
them'bÎT36 °ther 7d C°mpIete relief was offered to 
"should th a®reement-se,:- 20 °f "hich provided that 
should the said company neglect to run said cars on said

railway or on any part thereof, • . the said corpom- 
tion may, on giving notice, * * by resolution nf tb„ 
council thereof, declare that the said company has forfeited 

privileges and rights which it may have acquired by
wi hTnJT1, "Inmy r,6peal *he b^)ttW co™ected there 
Jth, and the said privileges and rights shall be forfeited 
accordingly and this agreement rescinded.”
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uary, February; and .March, 1897, they had not operated a 
portion of their line of railway, being that part of Prin
cess street lying to the west of Alfred street, about thir
teen hundred yards in length, although requested to do so ; 
their reason being that the expense of keeping it clear of 
snow rendered it impossible to work, save at a loss. Before 
the action came on for trial, they had resumed running 
their cars regularly upon it.

•John McIntyre, Q. C., for the plaintiffs.
Whiting, for the defendants.
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, April 21,1897. Street, J.

The plajntiffs wish to force the defendants to keep their 
cars runtiiiig over the whole of their line of railway during 
the whole of each year, in accordance with the terms of 
the agreement between them, which is set out in full in 
the* schedule to 56 Viet, ch, 91 (0.).

If the agreement is one of which the Court will grant 
specific performance, then the plaintiffs have a complete 
remedy by action for specific performance, and they have 
claimed that relief in the present action. They have also, 
in the alternative, claimed a right to have it enforced 
against the defendants, as a duty owed to the public, by 
mandamus.

The action for mandamus, as distinguished from' the 
motion for the prerogative writ of mandamus, originated 
under the dSfflllton Law Procedure Act of 1856, and has 
been continued by the Judicature Act. When first intro
duced, it was said to be intended as a means of conferring 
upon Courts of law a limited jurisdiction by way of spe
cific performance ; and it has been abundantly established 
that it is not intended as a substitute for the prerogative 
writ, which must still be obtained upon motion, and not by 
writ. The exact limita of the jurisdiction to grant relief 
by way of mandamus in an action have not been clearly 
defined, but the rule, so well settled in applications for the
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prerogative writ, that it will only be granted where there 
.8 no other adequate relief provided, seems equally appli
cable to the mandamus which may be obtained by action 

In the present case, if the plaintiffs are entitled to à 
judgment for spec,fic performance of the defendants’con
tract with them, it will be 
claim to

Judgment. 

Street, J.

unnecessary to consider the 
a mandamus, for the relief under such 

ment will be complete.
I am of opinion, however, that I

a judg-

overwhelming preponderance of authority from pronounc
ing such a judgment in the present case, because I should 
have to direct, and enforce, the working of the defendants’ 
radway under the agreement in question, in all its minu- 
tue for all time to come ; and, in the face of the line of 
authontms referred to in the judgment of Ritchie, C. J„

rJïïïïiîs * "*«*■•*1
It is true that in the

keep their 
ay during 

: terms of 
b in full in

4

so.

, „ -, TJ_ case of Fortescue v. Lostwithiel
and Fowey R W. Go., [1894] 3 Ch. 621, Mr. Justice Keke- 
w,ch directed the entry of a judgment going a long dis
tance towards justifying the order here asked for He 
admits, however, that in doing so, he is going beyond the 
previous authorities. I do not feel justified in following 
him through the gap he has made in a wall hitherto treated 
as a boundary, and I hesitate to 
which so

will grant 
, complete 
they have 
have also, 
t enforced 
public, by

pronounce a judgment 
_ many Courts have considered inexpedient.

It it is inexpedient to grant the relief under the head 
of specific performance, upon what ground can it be held 
that it would be expedient to grant it under the head of 
mandamus ? The enforcement of a judgment for the per
formance of a long series of continual acts, involving per
sonal service, and extending overan indefinite period, would 

& rT™ y v1®™ 4 m elther case: Benson v. Pauli, 6 E. 
& B' 273 ; Norrw v-Iriah Band Go., 8 E. & B. 512 ; Busk 
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Judgment, entitled to the prerogative writ of mandamus here, be- 

Street.J. cause it has been established that that writ is not obtain
able by action, but only by motion : Smith v. Ghorley 
District Council, [1897] 1 Q. B. 532.

The plaintiffs further asked, in the alternative, for an 
injunction restraining the defendants from ceasing to 
operate the part of their line in question. To grant this 
would be plainly to grant a judgment for specific perform
ance in an indirect form : Davis v. Foreman, [1894] 3 Ch. 
654.

Pro/iH
;

The ie 
the :!

MoA declaration of right was also asked for under the 5th 
sub-section of the 52nd section of the Judicature Act, 
1895, but I can see no object in making such a declaration 
in the present case, where the terms of the contract are 
plain and are confirmed by statute, and where the only 
difficulty is that of enforcing them.

No evidence was offered of any actual damage having 
been sustained by the .plaintiffs upon which to found a 
reference.

I must dismiss the action with costs, but it must Be 
without prejudice to any future action in respect of fur
ther breaches of the agreement in question, or any motion 
for mandamus ip respect of past or future breaches.

!
garnii 
of On 
from 
that t 
not til 
garnis 
aftervi 
to sec, 
viding 
shall 1 
either 
vice.”

:<
:I PilIIW 1

1
II

E.B. B.
The

on the 
G. ll 

above < 
the Coi

Du
there w 
députée 
was an 
cedure,' 
and affc 
hargey, 
Cox v. 1 
Seager’s

5



1

XXVIII.][vol.

here, be
lt obtain- 

Ghorley

BE GEHOW V. HOOLE. 405>

uRe Gerow v. Hogle.
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tion, but is a matter of practice orZocedLf^7n(} for P^ibi- 
Judge in the Division Court °r,Procedure to be dealt with by the

nk for

Motion by the primary debtor and the garnishee in
S7?ain‘ in"'e 2nd Divisi°" Court! the county 
of Ontano for an order prohibiting the Judge and clerk
thaTth mg rth6r ™ the P,aint- «Pou the ground 
that he summons with which the plaint was begun was

led up at the time of its issue with the nanS of th 
garmshee a blank space being left therefor, which was 
afterwards hlled up by the bailiff who served it, contrZ 
to sec. 44 of the Division Courts Act R S O ch hi ^
Stt ;the **sha11 issue au’

be byih,m fi,led »P and shall be without blanks 
either in date or otherwise at the time of delivery for

r the 5th 
bure Act, 
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itract are 
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a Statement.
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G. H. Stephenson, for the applicants, relied 
above quoted, and contended 
the Court of jurisdiction.
there wlTnot *” ^ P™817 creditor- contended that

nr

and Iff ^ he Judge in the lower Court could deal wUhtrhibiti0n: * v.JM.’
£ C V âîSh" *R !la
Seagers Division Courts Act, pp. 55-60.

53—VOL. XXVIII. O.R.

on sec. 44 
that the omission deprived

;
; Bickncll &



/ [VOL.THE ONTARIO REPORTS. XXV406

Judgment. April 24,1897. Boyd, C. :— 

Boyd, C.
...

The provisions of sec. 185 of the Division Courts Act, 
R. s. 0. ch. 51, relating to garnishee proceedings before 
judgment are not so stringent as those in sec. 44 relating 
to the ordinary summons, but probably nothing turns on 
this. In either case the issue of the writ with a blank for 
the name of a party, which is afterwards filled up by the 
bailiff pursuant to the clerk’s instructions—where, e. g., 
there Is uncertainty about the name—does not affect the 
jurisdiction of the Division Court, but is only a matter-of 
procedure, which may or may not be irregular or justifi
able according to circumstances. It may be so wrong as 
to warrant the setting aside of the process, or so par
donable as to be ratified or amended by the Judge, upon 
application to set aside or to cure. But in any aspect it 
is no more than a point of practice, not affording a founda
tion to move in the Superior Court by way of prohibition. 
The authorities are uniform on this : fie Clarke, 2 U. C. L. 
J. N. S. 266 ; Re McLean v. McLeod, 5 P. R. 467 ; Re Fee 
v. Mcllhargey, 9 P. R. 329.

As put by Grove, J., in Barker v. Palmer : 
will not lie, because this is merely a matter of procedure,— 
the interpretation of a statute on a question of procedure ; ” 
the point there being as to the meaning and effect of a 
clause in the County Court Act : 30 W. R. 59 ; S. G, but not 
so fully given, in 8 Q. B. D. 9,11.

The motion is refused with costs.
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[DIVISIONAL COURT.] 

Regina v. Robinson. ;

im,

Street, J„ disaenting “ sufflclent f°‘ ‘heir maintenance ;
:

SpÏgWA8rees,ri897Ved ^ FEBOl780N- J" at the S—

The prisoner was indicted and convicted under sec 210

lows. Every one who is under a legal duty to provide
is orimina% responsible foLmit- 

tmg, without lawful excuse, so to do, if the death '* ■ ■
or ! KS h'' ^ her“ife “ enilanoei'ed, or her health is

Fv d y be permanently injured by such omission."
the time th" °" beha‘f °f the P™oner that at
the time the. marnage took place it was agreed between

prisoner >md>k< person who became his wife that they 
to live at tKe.r respective homes in the city of Wind 

and be supported as before the marria- 
obtained a situation where he could" 
their maintenance. This evidence was rejected The 
quest,on reserved was whether it should have been admit-
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He cited Regina v. PluniTYiev,Argument, answer to an

ing his duty to the public.
1 C. & K. 600 ; Hunt v. DeBlaquière, 5 Bing. 5oU.

New 
J., dissi

Armour, C. J. (at the close of the argument)

reserved presents for oyr consideration the 
broad question whether, under any stgte of circumstances 
that might be shewn, or under any state of facts that 
might be proved, the evidence offered was admissible ; and

I think it undoubtedly was. - .
The evidence is not an absolute answer to the indie - 

ment, of course, but it is evidence to go to the jury o 
lawful excuse ; it is evidence which tends to shew a law- 

be decisive ot the case, but it
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I quite agree. It is not necessary, to render a particular
item of evidence admissible, that that particular item mus 
of itself, if established, furnish a complete answfr to th 
charge. Whether it does or does not of itself constitute 

defence, or qnly a link in the chain of defence, or no 
defence at all, must depend on the circumstances ; but 
do not see how the evidence could be exc uded m view 

Nasmith, 42 U. C. B.. 242.
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support her until he was able. The offence is a public Judgment.
hüZd "a" met by a m6re agreement between the S5=T,.

I cannot see that the evidence is admissible in any view.

sec. 746 of the Code ; Street, 

e. B. B,

ItEQINA V. ROBINSON.[VOL.

it perform-
Plummer,

409

50. Ill
New trial directed under 

J., dissenting. i:
station the 
'cum stances 
: facts that 
issible ; and

is

;

3 the indict- 
he jury of 
shew a law- 
case, but it

nHammond.____  ; Re Claqstone anda

1

: I

S^«££5sErEaS
f™.1?’ ,or sPec,h= performance of a contract to convey tXier the in

under Mlellt X^ÆhTÆnt’ *

:

r a particular 
lar item must 

to themswjfler 
elf constitute Si
lefence, or no 
tances ; hut I 
led in view of 
1 B. 242.

I IE

An appeal by James Hammond from an order of tfea 
ocal Master of Titles at Rat Portage dismissing an appli- 

cation by the appellant for the termination of a caution 
offered at the* e ^ "^au* flagstone, of New York, covering parcels 
that the pris# ™mb«^ H,73, g67i and 968 in the freehold regiater for 

e possessed oil °{S*'<V River, the appellant being the regis-
f the prisons* , owner of 8uch parcels, and the cautioner claiming to 
ife- it is not.1 !e‘he own]er of an undivided one-third interest therein, 
to do here, oM ^ W « taken 
able to suppoil 
called upon 0

:
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Statement, éther then as agent for his mother, Mrs. Abbie C. Morrison, 

1 (who had since the registration of the caution begun an 
against the appellant to compel 

transfer to her of the 
The facts

E
vey
nanaction in her own name 

him to perform an agreement for
interest as that claimed by the cautioner.

anda
mac 
pea? 
whii 
he £ 
he v 
to w 
veya

same
stated in the judgment.areV/ The appeal was argued before Boyd, 0., in Chambers, on 

the 23rd April, 1897.
George Rose, for the appellant, refereed to secs. 61 and 

62 of t)ie Land Titles Act, K. S. 0. ch 116 ; Rules 19,21, 43, 
and form 3, in the schedule to the Act; Maddisonv. Alder- 

App. Cas. 467 ; Humphreys v. Gree^ 10 Q. B. D.
T1

basée 
bene 
ted t

8on, 8
148.

Moss, Q. C., for Ckgstone, referred to sec. 57, sub-sec. 3, 
of the Land Titles Act, R. S. 0. ch. Peand secs. 61 and D,

116 ; Sweet’s litfw Diet., p. 442, “ Interest.”
Ross, in reply, referred to sec. 62, sub-secs. 1,2,3 ; Taylor 

* v. Town of Normal, 88 Ill. 526.

was
whicl 
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then 
There 
the di 
of th 
stone 
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April 27,1397. Boyd, C.

The statute permitting registration of cautions against 
registered dealings! with lands, R. S. 0. ch. 116, sec. 61, 
applies “ to any person interested in any way in any land, 
fa^the Rules the wooing is rather more restricted in speak
ing of the cautioner’s “ interest in such land:” ib., p. 1133, 
Rule 19. “Interested in any way in land” is of wider 
compass than the phrase “ interest in land,” and I think m 
the case of any variance, the words of the Act should be 
used to expand the words of the Rules. The cautioner is 
to be a person interested in the lands ; in what way inter 
ested does not matter, so long as the interest is one recog
nizable by law. Mere relationship to the owner would not 
be enough, but any claim upon, or derived from, the owner, 
or one who has an estate or interest in the land in respect 
of which legal or equitable relief could be given, would be 

sufficient.
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XXVIII.] BE CLAGSTONE AND HAMMOND.

Here the patentee Hammohd had agreed to sell and con
vey one-third of the land to krs. Morrison, or to any one 
named by her (letter 2nd December,1895); she had paid him 
and had m writing directed that the conveyance should be 
made to her son (letter 26th August, 1896). The son ap
peared upon the scene and presented the deed for execution 
which was refused by Hammond ; and then, in September! 
he hies the caution as one interested in the land. I think 
he was so, as being the nominee in writing of the purchaser 
to whom it was the duty of Hammond to make the ’ 
veyance.

The caution was filed by Clagstone as owner. This was 
based upon the fact that the purchase was made for his 
benefit in the intention of his mother, and that she direc
ted the deed to be made by him in August, 1896

Pending proceedings to set aside the caution, an action 
was brought by Mrs. Morrison for specific performance 
which m one way may have put an end to the appoint
ment to her son ; yet it is beyond doubt that a deed, if 
then made to her son, would have ended the litigation. 
There was no conflict between them, and it is not set up in 
he defence that any real embarrassment has arisen because 

ot the finding of the local Master of Titles 
stone was entitled to have a conveyance of the one-third 
interest

411

Judgment. 
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The evidence shews that Mrs. Morrison was buying for 
her son, and this is known all through. In one letter Ham-

„sPeaks of conveying to her in trust for her 
(19th November, 1895).

In brief, the Land Titles Act is

son

. relating mainly to
conveyancing; whatever dealing gives a valid claim to 
call tor or to receive a conveyance of land is an “ interest ” 
within the scope of the statute. As appointee or nominee 
of the purchaser of the one-third interest, the cautioner 
ûau, in my opinion, a locus standi under the Act.

The appeal is, therefore, dismissed with costs.
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IM
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in lifLewis v. Doerle et al.
case î 
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*
Will—

A testator, domiciled in a foreign county, died in 1891, poMessedof^cer-
Ontario.d8 His personafestote" was insufficient^ pay his debts. By 
his will, after specific bequests and devises, he gave the residue of his 
estate, real, personal and mixed, wherever situated, to his trustees, to 
promote, aid, and protect citizens of the United States of African de
scent ’n the enjoyment of their civil rights, or, in case of such trust 
becoming inoperative, to his heirs-at-law :— *

Held, that the devise of lands, so far as Ontario was concerned, was void
2. *That the trustees held the lands to the use of the heir-at-law until 

satisfaction should be made thereout for the charges thereon of debts 
and testamentary expenses, and the heir-at-law was entitled to a oon-
VThattheOntarioriands were liable to contributeIpnri poseuWith the 
other lands for the payment of debts and testamentary expenses.

4. That the proportion chargeable on Ontario lands might he raised by 
sale of an adecpiate part, or the rents might be applied therefor. \
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Special Case. The action was brought by Louisa E. 
F. Lewis against the executors and trustees of and under 
the will of John D. Lewis.

For the purposes of the action the parties agreed upon 
a statement of facts, which may be summarized as fol

lows :—
John D. Lewis, who was in his lifetime and at the time 

of his death a citizen of the United States of America, 
domiciled at the city of Philadelphia, in the State of 
Pennsylvania, one of the United States of America, 
being an attorney-at-law, departed this life on the 
12th March, 1891, having first made and executed his 
last will and testament, bearing date the 29th May, 
1889, which said will was in full force and effect at the 
time of his death, and the material portions of which 

were as follows :—
Now, as to my estate real, personal, and mixed, of which 

I shall die seized and possessed, or to which I shall be 
entitled at the time of my decease, I devise, bequeath, and 
dispose thereof in the manner following :
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Imprimis : I will and direct that my body be respect

ably buried in accordance with my station and profession 
in life and agreeable to the desire of my beloved wife in 
case she survives me, and that my just debts and funeral 
expenses be paid according to the rule of the Orphans 
Court of said county.

Item : I give, devise, and bequeath to my beloved wife 
all my household furniture, etc., or in case she should die 
in my lifetime, then I bequeath the same to my children, 
their heirs and assigns, share and share alike, per stirpes.

Item : I devise my dwelling-house and lot of land (in 
Philadelphia), and where I now reside, to my beloved wife 
during her natural life, and from and after her death to all 
my children, their heirs and assigns, in equal shares, 
stirpes.

Item : I give, devise, and bequeath to my son Richard 
H. Lewis all my wearing apparel, etc.

Item : I give and bequeath to my daughter Louisa E. F. 
Lewis all my diamonds and other stones, etc.

Item : I bequeath the sum of $500 to my brother Wil
liam J. Lewis, of Toronto, Canada, or in case he should 
die in my lifetime, then I bequeath the same to his child 
or children living at my decease, and if more than one, in 
equal shares to each of them.

Item :

.Statement.
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All the rest, residue, and remainder of my estate, 
real, personal, and mixed, in the cities of Toronto, Canada’ 
Bostoh andxCpmmonwealth of Massachusetts, and Phila- 
delpliia, or wherever the same may be at the time of my 
decease, I give, devise, and bequeath unto my executors, 
hereinafter named, their (successors), heirs and assigns’ 
forever, in trust for the following uses : I direct my said’ 
executors to put and keep in good tenantable repair all 
my rentable property or estate and to keep the same well 
rented ; to collect all rents thereof ; and to pay therefrom, 
as may be deemed necessary by my said executors, all’ 
hens, charges, and indebtedness on the said estate.

Item: I further bequeath to my beloved wife from the 
rents thereof, for her sole and separate use, an annuity of 
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Amei
other

Statement. $500 per year during her natural life. All of the above 
ed bequests to my beloved wife are to be in lieu of her 

dower at common law.
Item : I further bequeath to each of my children, Louisa 

and Richard,and any who may survive my present mar
riage life, from the said rents, an annuity of $400 each per 
year; and from and after each of their decease, with 
respect to the principal of each share, viz., an amount 
qual to $6,700 to each, for such person or persons and for 

such uses and purposes as each of my said children, by an 
instrument in writing in the nature of a last will and 
testament, may direct, and for want of such direction, 
then in trust to grant and convey the said amount or share 
of each who so fails to make such direction, to such person 

would have been entitled to the same in case
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he, she, or they had departed this life intestate, seized of 
said share or shares in fee, and for such estate or estates, 
and in such shares and" proportions as such person or per- 

would in such cases be entitled to by the intestatesons
laws of Pennsylvania.

And now, whereas it has been my lifelong experience 
and observation that much of the prosperity, enterprise, 
and progressiveness of the coloured 
been injured by reason of prejudice arid discrimination 
against them, I, therefore, direct my said executors to make 
due provisions for the payment of all the foregoing be
quests, liens, and indebtedness, as soon as may be conven
iently done by them, from the said rents and indome, or by 
a charge on the same.

Item : Then I bequeath all the rest, residue, and remain
der of my estate, real, personal, and mixed, to my trustees 
hereinafter named, their heirs and assigns, in trust, for the 
following charitable uses, to wit: To promote, aid, and 
protect citizens of the United States of African descent 
in the enjoyment of their civil rights, as provided by the 
first section of the Fourteenth Amendment to the Constitu
tion of the United States and the Civil Rights Acts of

also of the Fifteenth

race in America has

and pro
intestateCongress based thereupon, and so
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Amendment thereof; and euch as are publicly accorded all Sufm.nt 
other classes of American citizens.

ITEM: Wrth this desire, I empower,authorize,and direct 
the said trustees hereinafter named (and their successors) 
to form and charter a charitable corporation under the
a.WS °/J6?"® vV,ania’ having its ^quarters in the said 

city of Philadelphia, and to be named the “ Lewis Protec
tive Bureau of Civil Rights,” its objects to be as aforesaid, 
to protect, aid, and secure to coloured citizens or coloured 
persons in the United States their civil rights as applicable 
to all other classes of American citizens, how and wher
ever the same may be denied one or more of them bv 
reason of race, colour, or condition ; with powers to employ 
all legal and moral means to destroy and prevent such dis
crimination, and to give substantial aid in 
wise, within the discretion
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person or persons who seek redress from such discrimina- 
bon, and who shall satisfy the said corporation that he 
she, or they are entitled to such aid. 
the executive work of this

It is my desire that 
corporation be principally 

applied to the prevention of discrimination by the well- 
known persons and places, viz., labour organizations, com
mon earners, hotels, business houses, schools, all places of 
moral amusement, cemeteries, and in defence of all
rfh!* WhiCh aDy re8pectable citizen is entitled by

Item : In case the said trust last named cannot be exe
cute substantially as herein set out, or if at any time it 
Should become inoperative or impracticable by change of 
custom, process of law, or otherwise, then my will is that 
my trustees hereinafter named, their heirs, executors 
administrators, or assigns, and their successors, shall 
grant, convey, and assign in fee all the said rest, residue 
and remainder of my estate bequeathed in the last-named 
trust to said charity, real, personal, and mixed, whatso
ever and wheresoever, to my heirs-at-law in such shares 
and proportion as they would be entitled to under the 
intestate laws of Pennsylvania.
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Statement. The will was proved in Philadelphia, and ancillary let
ters probate were afterwards granted in Ontario.

The testator at the time of his death, in addition to 
certain lands and personal estate, situated in the United 
States of America, was seized in fee simple of lands in 
the city of Toronto, in the Province of Ontario.

After the death of the testator, and upon the filing of 
the first account of his executors in the Orphans’ Court of 
the county of Philadelphia, being the proper Court in that 
behalf which had jurisdiction in respect of the administra
tion of the trusts of the will and in respect of the con
struction thereof, and before that Court a balance appear
ing for distribution, such balance was claimed by Richard 
H. Lewis and Louisa E. I’. Lewis, who were the heirs-at- 
law of John D. Lewis, on the ground that the provision 
in the will devising the residue of the estate of the testa
tor to “ promote, aid, and protect citizens of the United 
States of African descent in the enjoyment of their civil 
rights ” was invalid and void, but that Court in construing 
the will decreed that the trust was valid, and awarded the 
balance in accordance therewith, and such decree was on 
appeal confirmed by the Supreme Court of Pennsylvania : 
Lewis’s Estate, 152 Pa. St. 477.

The testator left him surviving his widow, Mary Lizzie 
Lewis, and two children by a former wife, viz., Richard H. 
Lewis and Louisa E. F. Lewis, his sole heirs-at-law.

The estate of the testator, both in the Dominion of 
Canada and in the United States, was subject to dower 
apd statutory interest in the nature thereof of his widow, 
she having elected not to take the provision for her benefit 
contained in the will.

The testator left some personal property, but not suffi
cient to pay all of Ma debts ; and also left certain real 
estate in the city of Philadelphia.

The personal estate of the testator having proved insuffi
cient to pay all his debts, and it having become necessary 
to resort to his real estate for payment of debts, the exe
cutors and trustees, under the authority of the Orphans’
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Court, being the proper Court in that behalf, borrowed 
money to pay the remaining outstanding debts and obli
gations of the testator due at the time of his death, and 
mortgaged the lands in Philadelphia, and such mortgage 
still remained unpaid and a charge upon the lands and a 
liability of the executors and trustees.

The estate of the testator, both in the Dominion of Can
ada and in the United States, including the lands situate 
m the city of Toronto, was subject to the payment of the 
debts and obligations referred to.

Richard H. Lewis, son of the testator, died a bachelor, 
on the 8th January, 1896, domiciled in Boston, in the 
State of Massachusetts, one of the United States of 
America, having first duly made and executed his last 

j.will and testament, which was in full force at the time of 
his death, and by such will gave and devised all his 
property, both realty and personalty, to his sister Louisa 
E. F. Lewis.
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IfThe will of Richard H. Lewis was duly admitted to pro
bate, and all debts and charges against his estate were paid 
and satisfied. Louisa E. F. Lewis, as one of the children 
and heirs-at-law of the said John D. Lewis, and as sole 
devisee and legatee under the will of Richard H. Lewis, 
was entitled to all the estate of John D. Lewis to which 
his heirs-at-law might be entitled.

It was contended by the plaintiff that under the laws in 
force in the Province of Ontario, the devise under the will 
of John D. Lewis of the residue of his estate to promote, 
aid, and protect citizens of the United States of African 
descent in the enjoyment of their civil rights was a chari- 

' table gift, and
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void for uncertainty and for other 
reasons apparent on the face of the will.

It was also contended on the part of the plaintiff that 
such devise, being a charitable gift, was in any event in
operative and void and contrary to the laws in force in the 
Province of Ontario, so far as it purported to affect the 
lands situate in the Province of Ontario, and that such 
lands were the property of the plaintiff.
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The opinion of the Court was desired on the following 

questions :—
(1) Under the law or 

Ontario, is the devise of the residue valid or void ?
(2) Is the plaintiff entitled to a conveyance to her of 

the said lands, to be executed to her by the trustees in 
fee, for her own use and benefit ?

(3) Are the said lands liable to bear a proportionate part 
of'the mortgage debt created by the executors and trus
tees in order to raise money to pay and discharge the 
testator’s debts, and, if so, what proportion ?

(4) If the said lands are liable to bear a portion of the 
said mortgage debt, in what manner should such portion 
be raised out of the said lands :

(a) In case the said devise is valid ;
(b) In case the said devise is, void and the executors and 

trustees are required to convey the said lands to the plain-

418
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W. Cossets, Q. C., for the plaintiff, referred to the fact 

that the testator died before the Mortmain and Charitable 
Uses Act, 55 Viet. ch. 20 (0.), and cited Lewis's Estate lo2 
Pa. St. 477; Be Doetsch, [1*96] 2 Ch. 836 ; Re Kloebe, 28

Gli Q, c„ for the defendants, referred to Farewell v. 
Farewell, 22 O. R. 573 ; In re Hewit, [1891] 3 Ch 668; 
Ker V. Ker, Ir. R. 4 Eq. 15 (1869) ; Wood v. Ordish t 
Sm. & Gift'. 126 ; Seton on Judgments and Orders, 5th ed„
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The special case puts questions which I answer thus 
1. The devise of lands by the residuary clauses of the 

will, in so far as Ontario is concerned, is void and inoper

ative.

1



I
XXVIII.][VOL. 

ie following

LEWIS V. DOERLE.

„nf:, Th,e ‘rU1stees hold the >ands to the use of the plaintiff Jadgmmt 
until satisfaction is made thereout for the charges thereon r^Tc 
of debts and testamentary expenses mentioned in the next ’ 
answer, and thereafter the plaintiff is entitled to a convey- 
ance of the same. J
thMhe8e/an,dS T !iaUe t0 contribute pari passu with 
g® 7 ,a,ndS °f the te8tat°r iD an>" of the United 
States, lor the payment of his debts and testamentary 
expenses. *

4. The ratable proportion chargeable on Ontario lands

nart nr f 7° d may, be ™Sed b-V saIe of » adequate part, or, if it is deemed more advisable by the trustees, the
rents may be applied therefor till fu'l payment is made
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The action was brought against the defendant to 
the penalty of $400, imposed by section 168 of the Con
solidated Municipal Act, for an alleged wilful refusal of 
the defendant, who was returning officer at a municipal 
election, held in the village of Parkhill, to furnish a ballot 
paper to the plaintiff, or to permit him to vote at the elec
tion, although entitled so to do, and although he had 
offered to take the proper oath to be administered to him 
according to the provisions of the Act. The statement of 
claim also contained allegations sufficient to support a 
cause of action as at common law against the defendant 
for his refusal to furnish the ballot paper, and to permit 
the plaintiff to vote, his refusal to do so, being alleged to 
have been malicious.
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The learned Chief Justice reserved his decision, and 
subsequently delivered the following judgment:

May 25th, 1896. Armour, C. J.

The plaintiff was upon the voters’ list, and was, in my 
opinion, entitled to vote at the election and no question of 
his qualification should have been raised, except to ascer
tain whether he was the same person as was intended to 
be designated in the list of voters : Consolidated Muni
cipal Act, 1892, sec. 82.

And the plaintiff was
of the forms of oath contained in sections 102 to 105, 

both inclusive, whatever might have been the description 
either in the voters' list or assessment roll, as to the quali
fication or character in respect of which he 
upon the list or roll : sec. 105a.

And the oath so selected, should have been administered 
by the defendant at the request of any candidate or his 
authorized agent, and no enquiries should have been made 
of the plaintiff, except with respect to the facts specified 
in such oath : sec. 106.

I find that the defendant in refusing, as I find he did,

is
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one

was entered

Jr

5,

■ * -àla
4.4.

s®, mBÉS? * ■VfiiwWiA ma, • », j



[VOL.
livra.] WILSON V. MANES. m

Lwiü'ruf.i VOte ai .the sa‘d election, and Judgment 

b, the plaintiff '

dollar! P y lmpOSed by the said Act °f hundred 

I also End that the plaintiff is 
ages from the defendant for the 
in the seventh paragraph of the
I assess such damages at the sum of four hundred dollars - 

this action, were purely ministerial, and for the breach of

zj:“k:BcTmu’' *• «**,
The term “wilful,”

1
,nt to recover 
1 of the Con
flit refusal of 
t a municipal 
mish a ballot 
be at the elec- 
ough he had 
istered to him 
$ statement of 
to support a 
the defendant 
and to permit 
iing alleged to

entitled to recover dam- 
cause of action set forth 
statement of claim, and

decision, and 
$nt :

1
I

a,„, *«

think the true interpretation of the word “wilful" i„ that

notice ot action was not necessary.
forIfhhaV!k S8essed the damaees for the cause of action set 
merely fo TTw P"agraph of the stotement of claim 

y t therl ™ay be no tochnical difficulty
the #y the Plaintlff recovering for one or other of

T «» «•»»
56—VOL. XIVIII. O.R, 1

nd was, in my 
no question of 
xcept to ascer- 
’as intended to 
didated Muni-

!

as inter

ior himself any 
ons 102 to 105, 
the description 
is to the quali- 
he was entered

m administered 
andidate or his 
iave been made 
? facts specified

in the w
is I find he did,!

>

4



[VOL.

Judgment, the common law ; but it is not my intention that more 
An^Tc-J. than one sum of four hundred dollars shall be recovered in 

\ this action with costs of suit.

The learned Chief Justice made the following endorse: 

ment on the record.
“ I direct that judgment be entered in this cause at the 

end of one month from this date for the plaintiff against 
the defendant for the sum of $400 damages, to be entered 
generally ; or, if the ultimate judgment of the Court shall 
be that the plaintiff is entitled to recover either upon the 
statiite only, or at common law only, then in respect of,

. that, in respect of which it is determined that the plain
tiff is entitled to recover, with full costs of suit."

From this judgment the defendant appealed to a Divi
sional Court, composed of Meredith, 0. J„ Rose, and 

MacMahon, JJ.
On October 26, 1896, the appeal was argued.

E. R. Cameron, supported the appeal.
Aylesworth, Q. C., contra.

The facts and arguments sufficiently appear in the 
judgments. The following authorities were referred to: 
Johnson V. Allen, 26 0. R. 650 ; Walton v. Apjohn, 6 O. R. 
65, 81 ; Lewis v. Great Western R. IF. Co., 3 Q. B. D. 195 ; 
Re Mayor of London and Tubbs, [1894] 2 Ch. 524, 536 ; 
Pryce v. Belcher, 16 L. J. N. S. C. P. 264 ; Regina ex rel. 
Wallis v. Bostwick, 2 U. C. L. J. 166 ; Election Case, 8 
U. C. L. J. 76 ; Walsh v. Montague, 15 S. C. R. 495; 
Young v. Smith, 4 S. C. R. 494.

March 1st, 1897. Meredith, C. J. :—

\As long
than a ministerial officer in respect of his duties at the 
election, it was necessary in order to maintain an action 
against him by one who had been wrongly deprived of his
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right to vote by his conduct to allege and prov^fnalice, but 

we are, in my opinion, bound by the casePof Walton v. 
Apfolin, 5 O. R. 65, to hold that the duties of the defen
dant in taking the votes at the polling place at which he 
was returning officer, were so far, at all events, as the mat- - 
ters with respect to which the plaintiff complains, merely 
ministerial, and being merely ministerial, an action lies for 
breach of them without malice 
v. James, L. R. 8 G. P. 489.

The plaintiff is, therefore, entitled ,to recover on the 
second branch of his case, unless he had no right to vote 
in Which case he would not be entitled to recover either as

Judgment.

Meredith,
C.J.
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Pryce v| Belcher, 4 0. B. 866, 880.

contended on the part of the defendant, that th 
plaintiff had not the right to vote.

The facts on this branch of the case are these ;-The plain- 
,, wasUroperly entered upon the last revised.assessment 

roll of the municipality, in respect of real property of th 
value required by section 80 of the Act; and his name 
appeared on the proper voters' list to be used at the elec
tion as a person qualified to vote at municipal elections 
He had, however, after the final revision of the voters’ list 
ceased to be tenant of and to occupy the property in respect 
o which his name was entered upon the assessment roll 
though he continued to reside in the municipality, and he 
had become possessed of*eal property as a freeholder, and X 
was a freeholder in his own right in the municipality at X 
the time of the election.
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voters Every one of the requisites of this section, the 
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to ;Judgment. 0wn right, a freeholder of the municipality ; and there 

Meredith nothing in the oath which may be required to be taken 
C.J. ’ by a person claiming to vote in respect of a freehold (sec. 

102) that prevented him, on the facts to which ! have 
referred, from taking that oath. Why then was he not 
entitled to vote ? As I understand the contention jjf th 
defendant, it is, that beihg assessed and entered on the 
voters' list as a tenant, the plaintiff' could not properly vote 
as a freeholder unless the freehold were m respect of the 

that of which he had been tenant, 
tenant because he had not
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ami that he could not vote as a
been for one month next before the electron, and was 
at the date of the election, a tenant in the municipality .

see clause 2, sub-sec. 1, sec. 79. ..
It is, I think, impossible to give effect to this contention 

of the defendant, without reading into the Act something 
which is not to be found there. I can see nothing in the 

in holding that the right of
the plaintiff to vote was limited in the way contended for.

Section 105a, entitled the voter to select for himself any 
one of the four forms of oath prescribed by the Act. 
“Whatever may be the description either in the voters list 
or assessment roll, as to the qualification or charactei in 
respect of which he is entered upon the list or roll 

. The . policy of recent legislation, has been to have a 
questions of qualification settled before or at the time of 
the revision of the voters' list, and to make the revised 
voters’ list conclusive as to the right of every one named 
therein to vote, subject to his taking, if required to do so 
the prescribed oath, and subject with regard to municipal 
elections, to the conditions and restrictions mentioned m 
section 79, having reference to matters subsequent to the

revision of the voters’ list. , >
The',plaintiff’s name was entered upon the proper vo

riaht under section 105a, to select the form ot 
° - . selected the freeholder’s oath, and

there was, as I have said, nothing in it which consistently 
with the facts of his case he could not truthfullÿ ep
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to ; and it appears to me, therefore, that he had not only Judgment, 
the right to require the returning officer to furnish him M^dith 
with a ballot, but the right to vote in the sense in which O.J. 
the right to vote is spoken of in Pryce v. Belcher.

The damages are large, if the defendant is to be treated 
having acted, though mistakenly, in good faith, but it is 

to be borne in mind—that he undertook the duties of the 
office—that the direction of the statute is plain and expli
cit as to the right of the(person claiming to vote to select 
any one of the four for/ns of oath prescribed, and that 
that direction was disregarded, and the plaintiff deprived 
of his right to exercise his franchise. I cannot, therefore, 
say that the learned Chief Justice erred in assessing the 
damages at the sum at which he assessed them.

In the view I have taken, it is unnecessary to consider 
whether the plaintiff was, at the date of the election, and 
had been for one month next before the election, a house
holder in the municipality within the meaning of clause'2 
of sub-sec. 1 of sec. 79 ; nor is it necessary to determine 
whether the act of the defendant complained of, was wil
ful within the meaning of section 168, and I do not express 
any opinion on either point.

The result is, that the appeal must be dismissed and 
with costs ; but having regard to the general importance 
of the questions raised, the defendant should have leav 
to appeal if so advised.
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I agree that the plaintiff had a right to vote, and also 
that if required to take an oath he had the right to select 

subsequent to the H for himself the form of oath. There is no finding of malice 
1 against the defendant, 

the proper voters'■ There is no evidence that there was any request made 
i select the form of ■ by either of the candidates or his authorized agent-tfiat 
holder’s oath, and ■ oath should be administered to the plaintiff. If there 
irhich consistently ■ no such request, the plaintiff had a right to vote without 
, truthfullÿ depose* taking an oath, and the discussion as to whether he could
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properly take the “ owner’s-oath,” as it was called, or the
- tenants’ oath,” was irrelevant, and the expression of opin
ion on the question by the defendant was immatenah

The plaintiff said that after he went into the booth, the 
scrutineer on the » opposite side,” objected to his vote on
the ground that the plaintiff was not a tenant. The p a 
tiff admitted that he was not a tenant, but said

and demanded a ballot and was prepared to take

42G
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confd administer to the plaintiff no oath except the ten
ant’s oath and the plaintiff refusing to take the tenant s 
oath, then, according to the plaintiff’s evidence, the dee

instructed his clerk to write opposite the plambff
“ refused to be sworn,” when the plaintiff left t
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been no request to have an oath administered, and as there 
was*no entry of “ refused to be sworn,” but only the specia 
entry it was then quite open for the defendant to ha

therefore the plaintiff could not vote ; and acting on sue 
erroneous view, the plaintiff left the-booth. Subsequently 
later in the day the plaintiff had delivered to the defen- 

letter, the contents of which we have not in cn 
deuce, and afterwards went into the booth and asked h 
defendant “ if he was still of the same mind, and.be mg 
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defendant had called a constable’s attention to the fact 
the plaintiff being in the room.

Had the evidence rested here, I should, I think, have 
come to the conclusion that there was no evidence of any 
refusal by the defendant to deliver to the plaintiff a ballot, 
but upon cross-examination, the following questions and 
answers appear: " Q. That is the ground he refused to 
give you the ballot because you refused to take the ten
ants’ oath. A. That is what he said.”

It must in view of this answer, be taken to be the fact 
that a ballot

of Judgment, 

r- Rose, J.

, ,, , P?Per was demanded by the plaintiff and
refused by the defendant on the ground that the plaintiff 
refused to take the tenants’ oath; and that this 
a valid or legal ground of refusal.

As far as pointed out to us, there is no provision in the 
Municipal Act as in the Election Act (see Walton v 
Apjohn ,5 0. R. 65, at p. 77), for the deputy.returning 
officer administering the oath at his own instance.

If there was no reason why the ballot paper should not 
have been delivered to the plaintiff, I cannot see how the 
non-delivery can be said to have been other than the 
breach of a merely ministerial duty ; and following Picker- 
** V' James- L' R 8 G. P. 489, actionable without 
averment or proof of malice entirely apart from the stat
ute. But if the finding is to rest on this ground, I think 
the damages assessed are much too large, and should be for 
reducing them to a very much less sum. If it should be 
held that what took place before the defendant as deputy- 
returning officer, amounted to a request to administer the 
oath, and that the entry on the roll was equivalent to an 
entry of “refusal to be sworn,” then by such act of entry 
it would seem as if the defendant had put it out of his 
power to deliver a ballot paper, and the wrongful act if 
any, was in refusing to administer the oath selected by 
the plaintiff. J

Such a cause of action is not expressly, set out; but if 
the pleadings ought to be considered as wide enough to 
cover ,t or an amendment should be permitted, the ques
tion would then arise as to the effect of the provision in
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Judgment. sect;on 106, viz. : “ And no enquiries shall be made of any 
voter, except with respect to the facts specified in such 
oaths or affirmations.” These words were introduced by 
I think, or at least may be found in, sub-sec. 8 of sec. 101 
of the 29 & 30 Viet, ch 51 (0). The provision found in sec. 
105a of the 55 Viet, was, as far as I am aware, first 
introduced by, that Act.

If enquiries may be made, then for what purpose ? Has 
the officer no discretion whatever ? Can he not refuse to 
administer the oath where the enquiry reveals that the 
facts i)o not entitle the voter to take any one of the three 

Section 105a certainly says that the voter is 
not deprived of his right of selection by any description in 
the voters’ list or assessment roll as to the qualification or 
character in respect of which he is entered upon the list or 
roll ; but if the facts which may be enquired into shew 
that no one of the oaths would be true on the- facts as 
stated in answer to the enquiries, must the deputy return
ing officer still administer the one of the three as selected 
by the voter ? If anything of a judicial nature attaches to 
his office under such provision, then malice not being 
found t)>ere is no finding on which judgment could be 
rested apart from the provisions of section 168.

If the plaintiff's claim is based upon the provisions of 
section 168, then I would adopt the argument of the 
learned Chancellor in Johnson v. Allen, 26 O. R. 550, as to 
the meaning of the word “ wilful,” unless I am bound by 
Walton v. Apjohn, 5 O. R. 65, to hold the contrary—which 
question I do not find it necessary now to determine.

With considerable hesitation I agree that the judgment 
must be ajfifmed, except as to the amount of damages, 

fThese I think should be reduced to say $50, which would 
be a pretty heavy fine.
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MacMahon, J. :—

Was the plaintiff a person entitled to vote at the elec
tion ? If not, then he is not a " persop aggrieved,’’’‘and 
therefore, cannot maintain this action.
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The Consolidated Municipal Act provides (section 79) 

that amongst others entitled to vote at municipal election 
(subject to the two following sub-sections), are men of the 
age of twenty-one years, subjects of Her Majesty, “ being 
rated » * on the revised assessment roll, upon which 
the voters list used at the election is based, of the muni
cipality, for veal property held in their own right (or in 
case of married men, held by their wives,”) etc.

“Firstly—All persons, whether resident or not, who are, 
in their own right or whose wives are, at the date of thé 
election, treeholders of the municipality ;

“ Secondly-AU residents of the municipality, who have 
resided therein for one month next before the election and 
who are or whose wives are, at the date of the election 
householders or tenants,in the municipality.”
, The plaintiff was rated on the assessment roll, which was 
finally revised on the 28th ofUuly, 1895, as the tenant of
fL1!8”!12 Main street.ParViil, built upon,and valued 

at S,bOO. The entry on the voteh’ list followed the word
ing of the assessment roll. /

The defendant having in the month of September, pur
chased a property in the same municipality and ward, 
that in which he was assessed 
so purchased, he stated 
from

made of any 
tied in such 
itroduced by 
1 of sec. 101 
found in sec. 
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Judgment.
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58. tenant (which property 

was assessed at $400), he moved 
the property which he had occupied as a tenant, to 

that- which he had purchased, about the 1st of October, 
1895, and has continued to reside there ever since.

In the Stormont Election—(Rupert's Case),—Rodgins' 
Élection Gases, at p. 39, where a tenant had surrendered 
his lease, and the lessor leased to a new tenant two days 
prior to the 6nal revision of the roll, Richards, G. J„ after 
considering the clause of the Ontario Election Act then in 
force 32 Viet. ch. 2Ï, sec. 5 (R. S. O., 1877, ch. 10, sec. 7), 
which is sufficiently near in its scope and language to sec. 79, 
sub-secs. 1, 2 and 3, of the present Act, as to make it an 
authority on the point, now being considered, said : “ I am 
of opinion that the party must have the interest that quali
fies him at the time of the last final revision.
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Judgment, it then, though not at the time of the election, he can pro
perly vote if he were still a resident of the electoral divi
sion, but not unless he had the interest at the time of the 
revision of the roll.”

The Act contemplated that the voters’ list should be 
conclusive of the right of the persons named therein to 
vote, with this addition, in the case of a tenant, that he 
had been a resident of the municipality for one month 
before the election, and was, at the time of the election, a 
householder or tenant in the municipality. And in the 

f a freeholder, that he was such at the date of the

tMaoMahon,
fj.

ii
ii

v
t:
n!'
pcase 

election.
The plaintiff was residing in his own house within the 

municipality at the time of the election ; and was a free
holder, and therefore an “ owner,” in which character he 
offered to take the oath.

The oath or affirmation of a person claiming to vote as 
a tenant (see. 103), is not, that he on the day of election 
is possessed as tenant of the real estate, in respect of wliich 
his name is entered on the list; but that on the day of the 
final revision of the assessment roll upon which the voters’ 
list used at the election is based—namely, on the 28th of 
July, 1895—he was so possessed as tenant, etc. That he 
is a householder or tenant within the municipality. And 
that he had been a resident within the municipality for one 
month next before the election.

There could be no question as to the plaintiff’s right |o 
take that oath.

Being qualified as a tenant at the time of the revision 
of the assessment roll, and his name appearing on the 
voters’ list, and being a resident of the municipality for 

month prior to the election, and also freeholder therein 
at the time of the election, the plaintiff was clearly enti
tled to vote at such election on the 6th of January, 1896.

Section 82 of the Act, provides that “ No question of 
qualification shall be raised at any election, except to 
tain whether the person tendering his vote is the same 

is intended to be designated in the liSt of
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on, he can pro- 
electoral divi- 

he time of the

And by section 105a, the voter claiming to vote is enti
tled to select for himself for such purpose, any one of the MacMahon
terms mentioned in the Act, sections 102 to 105, inclusive, J- ’
“ whatever may be the description either in the voters’ 
list or assessment roll as to the qualification or character 
in respect of which he is entered upon the list or roll.”

When the plaintiff desired to poll his vote, his right to 
vote was challenged by one of the scrutineers, on the ground 
that the plaintiff was not a tenant. There was no request 
made by a candidate or a scrutineer under section 106, on the 
plaintiff as deputy returning officer, requiring him to ad
minister any oath to the plaintiff; and he (plaintiff) was 
therefore entitled to demand and receive a ballot paper 
without submitting to take any oath. The plaintiff, how
ever, did offer to take the ownef’s oath, which the defen
dant refused to administer, anff replied that he had no 
alternative but to administer the'tenant’s oath. That is, 
the defendant refused to administer the oath selected by 
the plaintiff, which would have entitled him to a ballot 
paper ; and the defendant was thereby guHty of refusing 
to deliver to the plaintiff a ballot paper.

There was a time when deputy returning officers had 
cast upon them the performance of judicial as well as min
isterial duties. But now, under the Consolidated Munici
pal Act, there is no judicial duty whatever for a deputy 
returning officer to perform. In fact, the sections of the 
Act relating to the duties of the deputy returning officer 
appear to have been framed with the design of depriving 
him of anything which might saVor of judicial discretion 
in the performance of sucli duties.

The duties of the office are wholly ministerial. And it 
was held that under the Ballot Act of 1872, relating to 
Municipal Elections in England, that the duties of the pre
siding officer were purely ministerial, and for a breach of 
them an action lies by a party who had lost his election, 
without proof of malice or negligence : Pickering v. James,
L R 8 C., P. 489.

Section 168 of the Consol. Municipal Act, provides that
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Judgment. “ Every officer and clerk who is guilty of any wilful mis- 
Madfchon, feasance, or any wilful act or omission, * * shall, in

addition to any other penalty or liability to which he may 
he subject, forfeit to any person aggrieved by such mis
feasance, act or omission, a penal sum of $400.

The case of Pryoe v. Belcher, 4 C. B. 866, at p. 880, was 
relied on by Mr. Cameron, as shewing that it was necessary 
under the above section to prove that the defendant acted 
maliciously. That case was decided under the English Act,
6 & 7 Viet. ch. 18, and was before the Court on demurrer, 
in 3 C, B. 58 ; and after trial, in 4 C. B. 806, on motion to 
enter judgment for the plaintiff for the amount at which 
the jury had assessed the damages in his favour. The 
returning officer exceeded the limit of his duty, which by 
the 81st section of the Act, was confined to putting the 
question as to the indentity of the voter, and whether he 
had voted before at the election. Still, the judgment was 
in his favour, on the ground that under section 79 of the 
Act, the plaintiff, in consequence of non-residence, had lost 
his right to vote.

The editors of Smith’s L. C. (9th edition), at p. 323, com
menting on that case, say: “It appears to have been 
assumed that after the passing of this Act (6 & 7 Viet, 
ch. 18), " the officer might be liable *o SHUction for damages 
for refusing to receive a vote wilfully, though nob malici
ously. But it was not necessary
the effect of the 97th section of the Act, which provides a. 
particular remedy, namely, an action of debt for a penalty 
against the returning and other officers for every wilful 
misfeasance or wilful act of commission or omission con
trary to the Act, but preserves any remedy against any 
returning officer, according to the law then in force.

Belcher, does not make in favour of the deten-
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The meaning to be attached to the word " wilful, 
considered by Lord Justice Bowen, in Re Young and Hare- 
ton's Contract, 31 Ch. D. 168, at p. 174, where he said: 
« Wilful * * is a word of familiar use in every bretnch

” was
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fui mis- 
shall, in 
he may 
ch mis-

of law, and although in branches of law it may have Judgment. 
. sPeciaI mfani"g. it generally, a» used in Courts of Law, 
implies nothing blameable, but merely that the person of J. 
whose action or default the expression is used, is a free 
agent, and that what has been done, arises from the 
taneous action of his will. It amounts to nothing more 
than this, that lie knows what he is doing, and intends to 
do what he is doing, and is a free agent.”

In The Commonwealth v. Kneeland, 20 Pick. 206, at p.
24t>, Martin, J., in defining the meaning to be attached to 
the word “ wilful,” where a statute made it blasphemy to 
wilfully deny God with the intent to caluminate Him and 
impair and destroy the reverence due to Him, said : « To 
make ‘ wilful ’ imply both wrong and malice, is to give 
to it a force and effect beyond what it will bear, or what 

. can be maintained, either in 
legal import.”

In The State v. Clark, 29 N. J. L. 96, the defendant was 
. indicted and found guilty under an Act which made it a 
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some
a

!

:l!spon-180, was 
îcessary 
at acted 
lish Act, 
smurrer, 
lotion to 
it which 
îr. The 
fhich by 
iting the 
ether he 
lent was 
r9 of the 
had lost

II

H
common acceptation or its

.

any person to “wilfully open, break 
down, or destroy any fences, rails or enclosures, belonging 
to or in the possession of any other person.”

The Supreme Court of New Jersey, on a motion for a 
trial, in dealing with the statute, said, at p. 98 : “ In 

what sense is the term ' wilful ’ used ? In common parlance, 
‘wilful ’is used in the sense of ‘ intentional,’ as distinguished 
from 'accidental’ or ‘involuntary.’ Whatever one does inten
tionally he does wilfully. It is used in that sense in this Act.”

By an Act of the State of Iowa, railway companies were 
required annually to fix their rates of fare for passengers 

/ and freight, etc.; and it was provided that each company 
the first day of October following, shall put up at 

all stations on its road, a printed copy of such fare, and 
freights, and cause the same to remain posted during th 
year. For wilfully neglecting so to do, or for receiving 
higher rates for fare, or freight, than those posted, the 
company shall forfeit not less than $100, nor more than 
*20°, to any person injured thereby or suing therefor.”
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etc., the Court, on an appeal by 
judgment in favour of the plaipf 
providing for the penalties, said, 
penalties, to deter those who may come 
of the Act from violating its provisions, and it is in the 
nature of a forfeiture, for an illegal act done, to be recov
ered at the suit of the party injured. J
the defendant’s counsel that the word wilfully, implied 
the idea of malice of a mild kind, and evil intent without 

Such may be its meaning in indictments and 
criminal statutes. But it is not to be so understood here.
The word means 'obstinately','stubbornly ; withadesi n
■ with a set purpose ’ ; and this definition must be apphed to
it where it occurs in the statute under consideration^ If 
defendant ‘with design or with a set purpose, and not 
through mistake or inadvertence omitted to Pi rates
liability thereon attaches for the omission. This is the 
plain meaning of the law. There was evidence tending to 
P the omission to post the rates by design , the 

the jury and not for the Court, for it is 
in the transaction—a fact which goes to 

”• Fuller v. Chicago and

3. defendants, from a 
iff referring to the clause 
‘It is intended, as all other 

under the terms

excuse.

Quinn

Municipal 
law 1 
subset

Sub-sectioi

“for reg 
existing 
may be t 
a by-law 
tiallÿ rel 
being rér

This v 

jury Sit) 
Pepler, C, 
the defen

The pi 
ings com 
out in a i 
the purpe 
tion of tl 
place and

prove 
fact was one for

ingredient
establish defendant’s liability”: „4
North-Western R. If. Co., 31 Iowa 187, at pp.

The decision in BarnaMon v Soam. 7 St^Tr. 43 
occasioned the passing of the statute 7.& 8 Wm. Ill, 
ch 7 which gives an action against a returning office-fo 

wilfully made, and for double returns 
(See note to Har-

an

all false returns
falsely, wilfully and maliciously made 
man v. Tappenden, 1 East 555, at p. 568.)

T have not been able to find any case 
statute But the Legislature was distinguishing between
trends of proof required in the two cases-one where

only necessary to shew the wilful or intentional act, 
addition to the act being doue 

the other ingredient-

decided on this

it was
and the other where, in 
wilfully, it must be shewn that 
malice-actuated the returning officer.
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Justice Armour const™ed the term “wilful"in J-dgmeat. 
ou. Aet as meaning “ intentional," and said there could be

IpTLSttk, 1,1
The proper interpretation has, in my opinion, been given 

to the word wilful in the judgment appealed against.
And, as so forcibly put by the learned Chief Justice,

Uns provision of the law would be of little use if it 
necessary for the party aggrieved to prove that the 
refusing his vote intended to do 
conviction.”

435
ed over- 
penalty 
of fare, 
from a 

ie clause 
all other 
,e terms 
is in the 
le recov- 
i said by 
implied 
without 

ents and 
>od here, 
i design’ ; 
ipplied to 
ition. If 
,’ and not 
the rates, 
his is the 
tending to 
ign ’ ; the 
t, for it is 
h goes to 
,cago and 
12, 204.
;. Tr. 431, 
Wm. III.,
officer for 

lie returns 
,te to Har-

MaeMahon,

1I
Jwere 

person
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The appeal, in my view, must be dismissed with costs. 
G. F. H.

I.#
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Quinn v. The Corporation of the Town of Orillia.

Within—By- 
Act, 1892, sec. 496,

being removed at the expensed tÈe ownêï. ^ Penl SUoh buildinS :
This was an 8-ro StS —th!defenda^PP6are' ^ % and 7 McGl°<

The plaintiff was the owner of two small frame build
ings connected together, and being within the limits set 
ut in a by-law of the .defendants’ corporation, passed for 
he purpose of-fixing fire limits, and regulating the 

tion of the buildings within those 
place and one of the buildings

ied on this 
ng between 
-one where 
ntional act, 
being doue 
igredient—

erec-
limits. A fire took 
materially injured by .was
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I destroyed ; the tArgument, it. The back part of the building

partitions on the ground floor were burned, and the roof 
dropped upon the upper story by reason of the ends of 
the timbers upon which it rested being weakened or de- _ 
stroyed. The plaintiff, after communicating his intention 
of doing so to the board of works committee of the defen
dants’ council, and being warned not to do so, proceeded 
to replace with wood the portions of the building which 
had been destroyed. The defendants notified him of their 
intention to pull down the proposed new portions of the 
building for contravention of their by-law, and this action 

brought to restrain them frdin doing so. The plain- 
illegal and beyond the

was
e
l

: X
i

r
:: i:

l
d
t:
81

aiwas
tiff alleged that the by-law 
powers of the defendants.

The by-law upon which the defendants relied, was set 
out in the statement of defence, as follows 

« By-law No. 287, for the purpose of regulating the erec
tion of buildings within certain areas of the town of

was
ti
S(

ol
tc
mOrillia. ... «

The corporation of the town of Orillia, by its council,

enacts :—
1. That from and after the passing of this by-law, no 

wooden building’or buildings, other than those built with 
main walls of brick, stone or ironbrick or ironclad (except 
as mentioned in clause 2), and roofing of incombustible 
material, shall be erected within the following limits of the 
town of Qrillia, that is to say : [setting thorn out.]

2. That no brick veneered, or ironclad buildings shall 
be erected within one hundred feet south from the south
erly boundary of Mississaga street, or north one hundred 
feet from the northerly boundary of said street, between 

Andrew street and the lake.
3. That no additions to buildings'already erected in 

said areas shall be made, excepting*they are built in accor

dance with sections one and two.
4. That all persons desiring to build within the areas 

mentioned in sections one and two shall, before doing so, 
make an application in writing to the chairman of the

•of111 fh11 g<
d(
ce

au
pi
ov
re
tic

au
pr<
orIfi || Or
peiI
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he works for a permit to do so ; and shall file a plan 

end specifications of the building or buildings proposed to 
be erected, in duplicate, and shewing the lot and streetl on 
which the same is proposed to be erected; and shal 
proceed with the building of 
issued by said chairman.

5. That no building not built in accordance with this 
by-law, shall be removed and placed within the limits 
defined in sections one and two; and no building now within 
the areas above defined, shall be removed and placed within 
said area in a different portion of same, if not built in

Argument.)of
of

ie-
nofcion

until such permit i^ssamean-
led Iich
eir
the
ion
bin- accordance with said sections.

That all buildings damaged by tire, if rebuilt or par
tially rebuilt, shall be made fireproof, in accordance with 
sections one and two.

7. That any person or persons guilty of an infraction 
of this by-law, shall be liable to a fine of from one dollar 
to twenty dollars, in the discretion of the police magistrate 
mayor, or justice of the peace, before whom the person so 
offending is convicted ; and in default of payment of the 
fine so imposed, distress shall be made of the defendants' 
goods and chattels ; in default of sufficient distress, the 
defendant shall be committed to gaol for a term not ex- 
ceeding thirty days.

8. That the corporation of the town of Orillia are hereby 
authorized to instruct their proper official or officials to 
pull down and remove, at the expense of the owner or 
owners thereof, any building which may be constructed ' 
rebuilt, placed, or in course of construction, in contraven- 
tion of this by-law.

9. That the corporation of the said town are hereby
authorized, in case of a contravention of this by-law, to 
proceed under either clause seven or eight of this bv-lâw 
or under both. 1 ’

10. That all bydaws heretofore passed by the town of
ri ia, defining fiçe limits in said town, are hereby re

pealed. J

I
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set
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veil,
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, no 
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Judgment. April 10, 1897. STREET, J. 
Street, J.:

L_ I think section 6 of the by-law is the one upon which, 
if at all, the defendants must rest their right to pull down 
the plaintiff’s" building under section 8. Section 6 of the 
by-law is evidently intended as an exercise of the right 
given by part of sub-sec. 10 of/eec. 496 of the Consolida
ted Municipal Act of 1892, Which gives the corporation
of every city, town, or incorporated village, power to pass 
by-laws “ for regulating the repairing or alteration of 
roofs or external walls of -existing buildings '• within the 
fire limits, " so that the said buildings may be made more 
nearly fire proof.”

I do not think that this language is sufficient to justify 
poration in p’assing a by-law that no repair to or alter

ation in the roof or external wall of a building within the 
fire limits,"however slight su^h repair or alteration might 

■ be, could be made without ipeOfado entitling the corpor
ation to require the whole roof and external walls to be 
made of new fire proof material. What are the exact 
limits of the jurisdiction intended by the Act it may not be 
an easy matter to ascertain ; but where the result of 
'infringement of the by-law 586 that a summary ’ 
tion of the offending structure‘may be directed by the 
council, the by-law should certainly not exceed the limits 
imposed by the language of the Act on which it is foun- 

. ded.

I

a cor
i

I
I

1 an
destruc-

i

The provision of this by-law is, “ that all buildings 
damaged by fire, if rebuilt or partially rebuilt, shall be 
made fire proof, in accordance with sections one and two.”

The question is, whether this section is in excess of the 
, authority conferred by-the statute ; and I am of opinion 

' ' that it is. The statute only authorizes the regulating of 
the repair or alteration of the roof or external walls, and 
a by-law 'under it could not provide that the repair or 
alteration of an interior wall should entitle the council 
to insist upon the exterior walls ajid roof being replaced 
by fire probf materials. Thç by-law here in question

1
i

t
<> I

CV



Baker v. Stuart.

Will—Jtvle AgavutPerpetuity—ThtUwmn Act-53 Vicl. ch. 10, tcc.t{,0.).

A testator directed hie executors to lease and rent and invest his lands

th° --
sit 2 (0.)Xd wZnViM.rUk lgaiMt perpetuit5’' “<* « Viet.' oh. 10,

This was an action brought by the executors of the last 
will and testament of James N. Stuart, deceased, for the 
construction of the will. The defendants were the widow 
Margaret Stuart, and the heirs and heiresses at law and 
next of kin of the deceased.

The testator didti 
third clause

Statement.

on August 30th, 1896, and by the 
of his will, dated September 17th, 1895, be- 

queathed to his wife all his personal property, and then 
proceeded as follows. :—

s

XXVIII.] 

in effect

Z>QUINN V. TOWN OF ORILL

goes as far as this. If the interior portion Judgment, 
only of a building were to be so injured by a fire as to stT^Tj 
require rebuilding, although the outer walls and roof 
should be untouched, the council, if this by-law were to 
prevail,, might insist upon their being made fire proof in 
accordance with its earlier sections, that is\upon their being 
rebuilt with fire proof materials,upon pain of their being 
torn down. There is, therefore, in my opinion, no by-law 
applicable to the present case, which has a statutory foun- 

, dation ; the by-law which has been passed is in 
far as the Cth section is concerne?, of the 
council, and cannot, therefore-, be enforced.

circumstances, it is unnecessary for me to 
consider the other objections taken to the validity of other 
portions of the by-law; and the plaintiff must be declared 
entitled to the relief asked for and to his costs of the 
action.

439
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“ Fourthly, I order my executors to lease and rent and 
invest from one to five years, from time to time, al 
money, and mortgagee that I may be possessed A at Uie 
time of my death, for the term of sixty years, an/d for to 
appoint their successors, and at the expiration of sixty) 
years the property and funds shall be divided to those or 
my heirs that are members of the Presbyterian Church 

ly, and that has been members of the said Church for at 
least ten years.”

The defendant,1 Margaret Stuart, contended that the 
fourth clause of the will was .void and of no effect, and 
that she was entitled to all the personal property of which 
the testator died possessed: The other defendants pleaded in 
like manner that the fourth clause waayoid. and that there 
was an intestacy as to all the property referred to in it, 
and also that Margaret Stuart was put to her election be
tween the bequest to her and her dowér, on the ground ' 
that the fourth clause shewed an intention that she should 
not have any interest fn or control over the lands of the 
deceased. The action was tried before ItoYD, C., at Com- 

onjttarch 16th, 1897. - \
I), RMaclennan, Q.C., and 0. H. Cline, forahe plaintiffs. 
James Leitch, Q. C.; and it. A. Pringle, for)the widow.
R. Smith, and D. H. Maclean, for the other, defendants.

440 THE ONTARIO REPORTS.

Statement.
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m
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1

iarch 18th, 1897. Boyd, C. :—

I I At the hearing I declared that thé fourth clause of the 
will of James N. Stuart was invalid. On referring to the 
cases it seems to be objectionable in every point of view as 
infringing the rules against perpetuity ymd being in con
travention of the provisions of the Thellusson Act, 52 Viet, 
ch. 10, sec. 2 (O.). The attempt is made to accumulate 
lands, money, and mortgages for the term of sixty years 
from the time of the testator’s death, and then to make the 
accumulated mass divisible among such of the testator’s 

ve for ten years before the time of dis-

! 1

heirs as are, an
tribution, been mtmbers of the Presbyterian Church. Now, •



1
I

/

XXVHI.][VOL. 

t and

liAitEll V. STUART. 441

under the rule as to perpetuity, property eannot^be tied Judgment, 
up longer than for a life in being and twenty-one years after; BornTc 
and the limit of sixty years may continue very much 
longer : Curtis v. Lukin, 5 Beav. 154. This period is 
shortened by the Thellusson Act, and no part of th 

-mulating clause can be shortened under that Act, for th 
whole is held in suspense till the sixty years have expired.
The result is that in lbgal construction this clause of the 
will has to be expunged, leaving all the rest standing good 
according'to the rule in Eyre v. Harden, 2 Kean 5G9; 
and Couch v. Angles, 34 Bea. 127, affirmed 2 DeG. J.-& S. 657.’

Turning then to the will we find an absolute gift of all 
the personal property to the wife, which will now have its 
full operation without restriction from the expunged clause.
She will take all the personalty, including the stock and 
mortgages, and will also have her dower out of the realty,

• which sum descends as upon an intestacy to the other de- 
fendant at-law #of the testator, according 
several proportions.

Judgment will be in this form with costs out of estate, 
down to this judgment. The Master at Cornwall 
settle the rights of the heirs-at-law inter se, and sell the 
land if that is desired; the costs of which will be borne 
personally by the parties interested.
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Newsome et al. v. County of Oxford. .

..* ■, J
ch. 184, #ccs. 40Ü, 470.

Bv 8e=. 400 of the Municipal Act, R. 8. O. oh. 184, it »» enacted that 
the county council shall “provide proper offices, together with fuel, 
light, and furniture, for all officers connected with the Courte of Jus-

tfeM?’that°“ furniture ” must include everything necessary for the far- 
oiehing of the offices referred to in the enactment for the purpose ot 
transacting such business as might properly be done in such offices ; 
and the word th&refore included stationery and printed forms 111 use in
the Courts.

'''•WM, Il'so^ipm th*e facts S’ this’ca°se, "that a local officer of the Courte, 
^vho had ordered supplies of stationery and forms from the plaintiffs for 

e, was duly authorized by the defendants council to d 
j the provisions of sec. 470 of R. S. 0. ch. 184.

wn o so, pur-OtfiC'

suant to

This action
county of Oxford, and was 
High Court. The plaintiffs, who were law stationers, 
claimed from the defendants, the corporation of the county 
of Oxford, $95.75, the balance of an account for writing 
paper, blotting papèr, envelopes, and other articles of sta
tionery, and Surrogate Court and County Court printed 
forms, supplied on the order of Mr. James Canfield, deputy 
clerk of the Crown, clerk of the ,County Court, and regis
trar of the Surrogate Court, of the county of Oxford, for 

in his office. The defendants contested their liability 
for the price of the goods, and counterclaimed for $101.39, 
the price of similar articles supplied by the plaintiffs to 
Mr. Canfield in previous years, and paid for out of the 
corporation, funds.

begun in the-1st Division Court in the 
removed by order into the

Statement. was

use

The trial was begun before Rose, J., without a jury, at 
Woodstock, on the 26th April, 1892, and was concluded at * 
Toronto on the 27th May, 1892.

Fullerton, Q. C., for the plaintiffs.
Otler, Q. C„ for the defendants.

~\

4- 
.
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August 26,1895. Rose, J.

MS[VOL.

■Judgment. 

Roee, J, -

I postponed the giving of judgment, hoping a suggested 
settlement might be carried out. But, as this has not been 
accomplished, I now express the opinion I have formed.

By sec. 466 of the Municipal Act, eh. 184, R. S. 0. 1887, 
which was . the. Act in force at the dates of the trans
actions in question herein, the duty was cast upon the 
county council to “ provide proper offices, together with 
fires, light, and furniture, for all officers connected with ” 
the Courts of Justice, other than as excepted.

What is the " furniture "of an office such as is here 
referred to 1 Fore v. Hibbard, 63 Ala. 410, is cited in the 
Am. and Eng. EncycApf Law, under the head “ Furniture," 
where it is said : “ Thevw6ri 
personal chattels. It is very general bqth in meaning and 
application ; and its meaning changes, so as to take the 
colour of, or be in accord with, the subjectJ'to which it is 
applied. Thus, we hear of the furniture off a parlour, of a 
bed-chamber, of a kitchen, of shops of various kinds, of a 
ship, of a horse, of a plantation, etc. The articles, uten
sils, implements, used in these variousaorfnections, as also 
those used in a drug or other store, as the furniture thereof, 
differ in kinds according to the purpose^ which they are 
intended to subserve ; yet, being put and employed in 
their several places as the equipment thereof, for ornament, 
or to promote comfort, or to facilitate the business therein 
done, and being kept, or intended to be kept, for those or 
some or one of those purposes, they pertain to such places 
respectively, and collectively constitute the furniture 
thereof.”

^Ship’s provisions are embraced in the^term “furni
ture ” in a policy of insurance : Brough v. Whitmore, 4 
T. R. 206.

The “ furniture of a ship ’’ includes “ everything with 
which a ship requires to be furnished or equipped to make 
her seaworthy : " Weaver v. The S. 0. Owens, 6 Wall. Jr. 
<C.-e.)'569.
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Judgment. Parol evidence is admissible to shew what is necessary
Rom, J. for use and convenience, etc. : Bell’s Admx. v. Goldina, 

27 Ind. 173.
“ ®y the term household furniture in a will, all personal 

chattels will pass which may contribute to the 
venience of the householder or the ornament of the house: 
as plate, linen, china (both useful and ornamental), and 
pictures : Bouviers Law Dictionary, p. 702, where the 
authorities for the above proposition are collected.

In the Standard Dictionary of the English language 
“ furnish ” is defined as follows : “ To equip or fit out ; 
supply what ij necessary or fitting * * to fit oneself 
out ; furnished, “ fitted with what is appropriate or 
necessary ; ” “furniture,” “that with which anything is 
furnished or supplied ; equipment or outfit. * * Naut.

use or con-

fl

!
i

A ship’s maste and rigging ; also, her tackle and apparel, 
including her outfit of provisions.”

In Ex p. Turquànd—In re Parker, 14 Q. B. D. at p.
643, the Earl of Selborne, L. C„ said that the word “ fur
niture ” was “ a large word of description : ” and at p. 645 / 
Brett, M. R., discusses the meaning of the word as follows'?-' 

But it is said that the Courts have not yet declared what 
they understand by ■ furniture.’ It is obvious from the 
nature of the case, that ‘ furniture ’ must include every
thing which goes to the furnishing of ap hotel for the 
purpose of using it as an hotel. It is said that the 
custom only applies to such things as sofas, chairs, 
and tables. I suppose it may at least be said to 
apply to bedsteads. But what is the use of a bedstead

i
i
8
fl

n
tl

b
i nc

fcfor the purpose of carrying on an hotel if you have not 
sheets and blankets and counterpanes ? What is the use 
of an hotel if it has not wash-hand basins and wash-hand 
stands ? You cannot carry on an hotel unless you have 
those things. Therefore linen and crockery must 
within the Custom. What is the

tl
fc
in
at

come
use of attempting to 

carry on an hotel if you have not soup-tureens, wine 
glasses and tumblers ? The very nature of the case shews 
at once that to attempt to split up furniture into different

th
ov
be

■ un
qu

M
>t 4 •
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3cessary 
hiding>

classes with regardlto some of which the custom applies, Judgment, 
and with regard Withers of which it does not, is as a £=~-i 
matter of business ridiculous. 'Furniture’ must include 
everything which is /ecessary for the furnishing of an 
hotel for the purpose of carding it op,4s an hotel ”

And so it may be said Bêfe that “ furniture » must 
include everything which is necessary for the furnish
ing of such offices as are referred to in the statute 
for the purpose of transacting such business 
properly be done in such offices.

)ersonal 
or con- 
house : 

il), and 
ere the

as may 
Could the Judge 

or clerk perform, r conveniently or properly, or at all, 
the duties of his office without pens, ink, and paper? 
I he words of the statute are " provide * * furni- 

1 for all officers,” not merely for the offices or rooms' 
And if, for the more convenient transaction of such busi
ness, forms are prepared and used, can it be said that it 

improper to furnish such officers with forms ? It 
admitted, as I understood it, that it 

furnish the registrar with the book called 
register. The principle thus admitted

.nguage 
it out ; 
oneself 
date or 
hing is 

Naut. 
apparel,

was
). at p. 
i " fur- 
p. 645 / 

illows : '

was was proper to 
a surrogate 

seems to me to 
apply to the other things charged for in the account sued

i what 
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ng to 
wine

shews 
ferent 1

for.
On the evidence, including the action of the council for 

many years past, I find as a fact that “ furniture ” includes 
the articles in the plaintiffs’ claim. J 

But it was said that certapWms were purchased 
by the registrar for the convenience of solicitors who 
made use of them in preparing the necessary papers 
tor obtaining probate or letters of administration, and 
that the defendant corporation was not liable to 
for such forms. Admit that the registrar was wrong 
in supplying such forms at the expense of the county, 
although he followed a custom of long standing. What 
then ? Had he no right to procure such forms for his 
own use in any case, and if he had, could the plaintiffs 
be called upon to control him in their used If an 
unnecessarily large supply had. been procured, and subse
quently a portion had been destroyed, could the plaintiffs 

58—VOL. XXVIII. O.B.
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be held responsible for the loss ? Prior to the Shrrogate 
Court Rulg»«eraÏ92, the registrar was expressly permitted

Judgment. 

Rose, ,T.
by Rule 40 to prepare the necessary papers in non-conten-
tious business,-mid the prohibition contained in sec. 15 of 
the Surrogate Courts Act was only against for fee or reward 
drawing or advising upon any will or other testamentary

s

paper, or upon any paper or document connected with the 
duties of his office for which a fee was not expressly 
allowedtoim by the tariff in that behalf ; 
where thestate did not exceed in value $200, it was made 
the duty of the registrar to prepare the usual papers to 
lead a grant. , By the Rules of 1892, No. 46, the limit of 

• value was increased to $400, an® the registrar was expressly 
prohibited from preparing papers in any other case.

The councillor years permitted the registrar to procure 
such forms as he thought necessary for his office, and, in 
view of the above, it seems"Co me impossible tojrfiold 
Uiat he had no authority to order the forms in question, 
"although he may have given some of them away to the 
solicitors instead of using them himself. Mr. Canfield in 
giving evidence said that at one time he did prepare such 
forms for use to lead a grant without the intervention of 
any solicitor. ‘ 1

I think the action of the council in paying similar 
accounts for so many years prevents it now asserting that 
Mr. Canfield was not, as far as the plaintiffs were concerned,, 
invested with the discretion of selecting such stationery,, 
including forms, as he thought would properly furnish the 
office. It would be most unfair at this date to allow the 
defendant to repudiate a liability it has for so many years \ 
assumed. I

I think, finding the facts as I am required to do, I must 
find that Mr. Canfield was duly authorized to order the ] 
goods in question, pursuant to the provisions of sec. 470. j

I should hesitate much before finding as a fact, on this 1
evidence, that any payments heretofore made were made I 
under any mistake of fact. If there was any mistake, it I 
probably was one of law only. , I

and by sec. 69,

i
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If the amended pleadings had been filed, the plaintiffs Judgment

should have given effect to it, if I had been in the defen- 
dant’s favour.

I perhaps should have said that on the argument before 
the 27th of May, 1892, I allowed bothme on . . - parties to

amend, setting up nil such facts as would, by either claim 
counterclaim, or answer or reply, raise the questions desired 
to be raised and decided in this action.

The result is that the plaintiffs* claim must be allowed 
with full costs, and the defendant's counterclaim dismissed 
with costs—the costs to be taxed on the High Court scale.

Section 466 has been amended, and in the Consolidated 
Municipal Act, 55 Viet. ch. 42, the word "stationery" 
appears in the part requiring the counci] to provide accom
modation for the Courts of Justice, but has not been 
inserted in the direction to provide furniture for the offi- 

Possibly it would be better to have it inserted 
to prevent any question arising on the wording of the 

it tion as it now stands.
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aITukneii v. Drew.
vi•t

'Settlement—Conveyance by Husband for Use of Wife and Children—Rights 
of Children.

A husband conveyed lands to trustees to receive the rents, and after 
payment of a mortgage, to pay the balance into the hands of his wife 
during her life, for her use and that of her Children, to be at her 
separate disposal :— _

Held, that the plaintiff, the sole surviving child, was entitled to half the 
yearly income.

This was an action brought by Sarah Elsey Turner 
against her mother Elizabeth Drew, for an account and a 
declaration of her rights under a certain trust deed, made 
by her father William Turner, deceased.
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The action was tried at Toronto, on April 14th, 1897, 
before Boyd, C. to

Bo
Statement. It appeared that William Turner, the then husband of 

the defendant, had, on July 27th, 1839, by deed, conveyed 
to trustees, certain real property, to receive the rents and 
profits and apply them in payment of a mortgage thereon, 
and the deed then provided as follows : “ And the balance 
of the rents, issues and profits aforesaid (over and above 
what may be requisite to pay the said mortgage money), 
do and shall pay, apply and dispose of (during the life of 
the said party of the second part (the defendant)) into the 
hands of her,the said party of the second part, or to such 
person or pétions as she shall by any writing or writings 
under her hand, from time to time direct and’ appoint for 
the use of her the .said party of the second part, and of 
William Turner the younger, Sarah Elsey Turner, and 
Ann Elizabeth Turner, children of the parties of the first 
and second parts, which said moneys shall be at the sep
arate disposal of the said party of the second part not sub- 

v ject nor liable to the power or control of the party of the 
first part (husband) or to his debts, engagements or dis-
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The defendant for many years received all the rents and 
applied them to her own .Use. The plaintiff, the only sur
vivor of the three children, did not discover her rights until 
the year 1895, and being well up in years and unable to 
keep herself, demanded a share of rents which was refused.

TURNER V. DREW. 449

Statement.

-—Rights

nd after 
his wife

half the

T. Hislop, for the plaintiff. The defendant takes all 
the income in trust for herself and the children, and is an 
express trustee. The subsequent words giving the defen
dant the separate disposal of the moneys, are repugnant to 
a trust, if she has absolute control. I refer to Elphin- 

« stone, Norton and Clark, on the Interpretation of Deeds, 
76 ; In re Bywater, Bywater v. Clarke, 18 Ch. D. 17, at pp. 
21, 25 ; Jarman on Wills, 5th ed„ pp. 369, 370 ; Taylor v. 
Bacon, 8 Sim. 100; Jubber v. Jabber, 9 Sim 503 • In 
re Booth, Booth v. Booth, [1894] 2 Ch. 282, at p. 285.’ As 
to the Statute of Limitations, I refer to Bochefoucald v. 
Boustead, [1897] 1 Ch. 196 ; Soar v. Ashwell, [1893] 2 
Q. B. 390 ; Thomson v. Eastwood, 2 App. Cas. 215.

Delamere, Q. C., for the defendant. The defendant 
entitled to
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is
an absolute life interest, and has the right 

to deal with the income as she thinks best: Lambe v 
Eames, L. R. 6 Ch. 597. Even if there is, . a trust, it is a
trust for maintenance only. She has the disposal and can 
say how much is to be given for maintenance, and is not 
bound to divide equally between the children. I refer to 
Lewin on Trusts, Bl. ed„ 225, 226 ; Liddard v. Liddard, 
28 Beav. 266 ; In re Adams and the Kensington Vestry 
27 Ch. D. 394 ; Marvin v. Morrin, 19 L. R. Ir. 37 ; Jarman 
on Wills, 5th ed., 372 ; Lewin on Trusts, 8th ed., 138 • 
Byne v. Blackburn, 26 Beav. 41.

;

I

April 29, 1897. Boro, C.

The plaintiff’s rights depend upon the proper construc
tion of the provisions as found in the deed of trust of July 
1839, M„ the trustees are to collect the rents, etc., and 
after meeting claims on the mortgage, to apply the balance
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into the hands of the defendant 
* and of William

Judgment, thus ; to pay the same 

Boyd, C.

I
' during her life, “ for the use of her *

Turner, Sarah Elsey Turner and Ann Elizabeth Turner, 
* children of the grantor and the defendant,’ which said 
moneys shall be at the separate disposal of the grantee, 

liable to the power or control of him, or

w

g
cl
fa

not subject nor 
to his debts, engagements or disposal.”

The last clause I take to be exhausted in giving the 
defendant—wife of the grantor—a separate property, the 

derived from the lands granted by the trust deed, 
controlling or extending the first

n<pX
ki
is
ut
dcmoneys

and do not r^ad it as
words quoted—which declare the use of the moneys to be 
for the mother and her three children during her life. 
Other dispositions are made of the property after the 
defendant’s death.

The present action deals with the annual income from 
the property. One child Ann, died in early infancy ; 
another, William, died in 1875, and the plaintiff is the 
sole surviving child. She claims maintenance, or rather 
a share, out of this yearly income, which is to be paid 
outright to the mother by the trustees.

The cases divide upon nice distinctions. In By ne v. 
Blackburn, 26 Beav. 41, money was given to the husband 
of the testator’s daughter during his life ; “ nevertheless, to 
be by him applied for or towards the maintenance, etc.,” of 
the daughter’s children. It was held that the husband 
took all beneficially—mainly on the ground that trustees, 
of the fund having been expressly appointed, the Court 
would not engraft a sub-trust upon the father. That 
view, Lewin says, appears not to be supported by earlier 
decisions : 8th ed., Trusts, p. 138.

But more like the present is Scott v. Key, 35 Beav. 
291, in which two-thirds of the property was given to the 
wife for life, to be “ at her sole and entire disposal for the 
maintenance of herself and such child or children as I may 
leave by her.” The same Judge held that the wife had an 
absolute life interest in the fund, subject to providing for 
>the necessary maintenance of the children, and that the 
interest of the children~dhl not terminate at twenty-one.
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So long as the children were maintained, the Court Judgment, 
would not interfere, but if support wasjieeded and not ft^dTc. 
givei^ to any child, then the Court would see that the 
child received maintenance. That is like this case on the 
facts for a long time no claim was made for maintenance ; 
now the plaintiff who is well up in years, is unable to 
keep herself, and asks aid out of this fund. Maintenance 
is not named in the deed at this point—the fund is for the 
use of the.-mother and three children named, two being 
dead, it is for the

f N
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y, the 
deed, 

e first 
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r life, 
r the

Iof the two parties'to this action, 
mother and child, and I should say that an equal division 
between them is called for by the terms of the deed. The 
account is to be carried back for six years if the plaintiff 
claims that against her mother; and is to be continued 
hereafter during the life of the defendant—who is 
very old woman.

It is not a case for interest, and as for the costs, the 
plaintiff should have them, and they may be set off against 
the costs of the former action, which she was directed to 
pay, as against the arrears of this fund.

I do not regard this as a case of express trust, or one of 
such a nature as

use
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that the Statute of Limitations may not 
be set up by the defendant 'effectively.

The following are also in point : Armstrong v. Arm
strong, L. R. 7 Eq. 518; Jubber v. Jubber, 9 Sim. 503; 
Crockett v. Crockett, 2 Phil. 553 (with a slightly different 
context) ; In re Booth, Booth v. Booth, [1894] 2 Ch. 282.
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Daw v. Ackerill et al.

Church — Incumbent's Salary — Liability of Churchwardens 
Contributions.

Where the free pew system has been adopted in an Anglican church, and 
the voluntary contributions of the congregation .are the only means 
of meeting the expenses, no personal responsibility rests upon the 
churchwardens in respect of the incumbent’s salary ; thfe measure of 
their liability to him is the extent to which they; receive moneys 
whereout to pay his salary.

üuntary

■

This was an action by Samuel Daw, clerk in Holy 
Orders, against D, H. Ackerill and Robert Bateman, 
churchwardens of Christ church, Belleville, to 

of stipend as incumbent.
The statement of claim alleged :
(1) That the defendants 

stituted under the Church Temporalities Act.
. (2) That the plaintiff in the month of June, 1887, 
appointed incumbent of Christ church at a stipend of 
$I\000 a year, which was increased on the 1st April, 1892, 
to V,200 a year, and continued at such sum until his 

resignation.
(3) TES(the plaintiff continued as such incumbent from 

the date of his appointment until the 15th October, 1894, 
when he resigned his position, and his resignation was duly 
accepted.

(4) .That the defendants 
the sum of $600, balance of stipend for the year 1892, and 
$328, being his proportion of stipend from 1st April, 1894, 
to 15th October, 1894.

And the plaintiff claimed these sums and interest.
The defendants by their statement of defence :
(1) Denied the allegations of the statement of claim.
(2) Denied that they or their predecessors engaged or 

contracted with the plaintiff or agreed to pay him the 
stipend mentioned, or any sum.

(3) Alleged that if the plaintiff' was appointed incumbent 
of the church, he was appointed by the bishop of the 
diocese, and not by the defendants.

Statement.
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y eav y contract, àn j the plaintiff broke it bv abandoning 
hia dut.e3 thereunder in the middle of the current year 
without the defendants’ consent.

(o) That as to the item of $600 claimed, if there was 
any binding obligation upon the defendants to pay it 
which they did not admit, the plaintiff, knowing that th ’ 
defendants, as wardens, were in financial difficulty in the 
years 1892, 1893, and 1894, did, in consideration of their 
undertaking the management of the affairs of the church 
oras a means of inducing theta to undertake such manage
ment, tor the year commencing in April, 1894, then give 

or claim to the defendants as wardens, and 
release^ them from all claim thereto.

(7) That as churchwardens the defendants 
namciatajifficulties and had no means or assets under their 

trol out of which they could discharge the plaintiff's 
claim, if they were found liable to pay it, the whole in-
thins only6 dependin® uPon voluntary subscrip-
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The action was tried 
the 12th May, 1897.

John Williams and fi_____
S. Masson, for the defendants.,

May 26, 1897. Boyd, C. ._

before Boyd, C„ at Belleville, on

I 1
1itiff in 

2, and 
1894,

H

1J
I

This is ant, ... . aotiorp by the minister off didst church,
Belleville, lor arrears of salary brought agl.st the defen- 
an s as churchwardens. Various questions Were raised 

to the legality of his appointment and status as clergy
man and rector, turning upon the observance or non-ob- 
servance of certain ecdesiastical rules-as to which I do
ne I60’*!’uf0111 thi"k there was 8uch acceptance by the 

" ,PP° of the Pontiff as pastor as would give him a right 
to payment out of funds available for that 
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No question was raised as to the status of- the defen
dants to answer for arrears incurred in former years, as to 
whjch much might be said, owing to the church having 
passed from the system of renting pews into the free 
church stage, and it may be that there is no constituency 
whereout to elect and appoint wardens possessing a corpo
rate character, and it may be that the Church Temporalities 
Act, 3 Viet. ch. 74, does not for this 
church.

But passing by all that, to dwell upon the merits of the 
claim, I think the plaintiffs main difficulty is that no funds 
are in the hands of the defendants applicable to the payment 
of his salary. The system of renting pews being discarded 
in 1892, there was no way of raising money to meet the 
expenses of the church (including the pastor’s salary) ex
cept by means of voluntary contributions or the weekly 
envelope system. And this during the years of Mr. Daw s 
incumbency thereafter down to his resignation in Octo
ber, 1894, resulted in financial shortage. Nor is it now 

» proved that any moneys by way of surplus are in the 
hands of the defendants which may el can be applied to 
answer arrears of salary. Upon the lbgal aspect of the

454

Judgment. 

Boyd, C.

apply to thisreason

daim I have referred to the scanty law to be found upon 
this kind of liability, and my conclusion is that no per
sonal responsibility was undertaken by or rests upon the 
wardens ; the measure of their liability to the pastor is 
the extent to which they receive moneys whereout to 
meet his salary, and if they have nothing, he can get 
nothing. Pressure of law cannot produce the money 
unless the voluntary sources respond ; for both parties 
knew that the supply was to come from that quarter, and 
from no other.

There is a balance fairly payable to the plaintiff, but 
not, I should say, more than $250, for I think the $57 
collected and in dispute was paid for the purpose of reduc
ing the arrears of his salary, and I think that the large 
item of $663, was at Easter, 1894, abandoned by him as a _ 
free-will offering to induce the people to give more

i
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Hammond et al. v. Keachie.

“Cl Mau-Acion
(3)> (4)—Form of Judgment.

SEESwmfum
have been disposed of by her. Pr0per 7’ 8° far aS the Bame mi8ht ”°|

, —..... j q/eer
cA. 132, sec. J, 8ub-sec8. (2),

/

‘ -il l defendant- whlle under coverture, entered, along stlt„me.L 
With her husband, into a covenant with the plaintiffs for 
payment of @3,000 and interest, being at the time 
possessed of separate estate. Afterwards her husband 
died, and the present action was brought against her upon 
the covenant. The writ of summons was issued on the 8th 
February, 1897. Upon a motion by the plaintiffs for 
summary judgment under Rule 739, the defendant con
tended that the judgment should be recoverable out of her 
separate estate only, while the plaintiffs insisted that it 
should be against her in the same form as if she had 'been

XXVIII,]

largely in the future as well as to secure the services Ju.lgmsnt,

Ù .a—"""■ ll"

DAW V. ACKERILL. 455

The action fails, but it is not a case for costs to any one 
Gf cases may be noted: Still v. Palfrey, 2 Curt. 902, and 

more fully 1 No. Ca. Ecc. & M. Cts. 220 ; Lloyd v. Burrup 
L R. 4 Ex. 63, 71 ; Veley v. Pertwee, L. R. 5 Q. B. 573 • 
AnAramv. Wortere, 32 C. P.659; and Garry v. Wallace]

E. B. B.
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_ at the time of the contract. Mr. Cartwright, an 
official referee, sitting for and at the request of the Master 
in Chambers, ordered judgment to be entered for the 
plaintiffs, but in the form, contended for by the defendant.

Statement, sole

The plaintiffs appealed from the order, as to the form 
of the judgment, and their appeal coming in the first 

Falconbridge, X, in Chambers, was by 
Divisional Court, and

*

instance before
him enlarged to be heard before a i „
was heard accordingly on the 12th May, 1897, before 
Armour, C. X, and Falconbridge and Street, JJ.

Aylesworth, Q.C., for the plaintiffs. The judgment 
should be unlimited. " Separate property ” means pro- 

from the husband, and if there is no 
The moment

perty separate
husband, there can be no separate property, 
her husband died, this defendant’s separate property

her as a widow, abecame her absolute property. We sue
ferf.e sole, and we are entitled to the same judgment as we 
could obtain against a man. If.we are not entitled to an 
unrestricted judgment, we are not entitled to any judg
ment, because any separate property she had has now 
ceased to be separate property ; she cannot have separate 
property now. I refer to Moore v. Jaclcson, 22 S. C. K. 
per Gwynne, X, at p. 235 ; Holtby v. Hodgson, 24 Q. B D. .
103. The dictum in Re McLeod v. Hmigh, 12 P.\B. 45 , 
was not necessary to the decision of the case. The MSrned 
Women’s Property Act has been amended by 60 Viet. ch.
22 sec. 1 (0.), but there is no inference that the law was 
otherwise before : see secs. 9 and 10 of 60 Viet, ch 2 (O.).

F. C. Goolce, for the defendant, relied on Scott v. Morley,
20 Q. B. D. 120 ; Pelton v. Harrison, [1891] 2 Q. B. 422 ;

. Beckett v. Tasker, 19 Q. B. D. 7 ; Re McLeod v. Ernigh, 12 
P. R. 450 ; Lush on Husband and Wife, 2nd ed., pp. 
313, 314 ; Gordon %, Warren, 24 A. R. 44 ; Trimble v. 
Hill, 5 App. Cas. 342 (as to the authority of decisions 
of the Court of Appeal in England).

Aylevworth, in reply, referred to Pelton v.
(No. 2), [1892] 1 Q. B. 118.

Harrison

:

i

• i
I

I
0

6

(

t
i

s
8

1
C

s
r
c

b
P1



,

L. xi vin.] HAMMOND ^KEACHIE.

‘May 27, 1897. The judgment of the Court was de- Judgment,
llvered by & --------

» Street, J.

Street, J.

In order to determine the form in which judgment 
should be entered against the defendant it is necessary 
to ascertain^ th» extent of her liability under the contract 
upon which she is sued, for it is clear that the judgment 
must be limited by the liability which she undertook.

The mortgage in which the defendant covenanted with 
the plaintiffs is dated 12th April, 1889, and the subsequent 
agreement in which she repeated her former covenant is 
dated 12th April, 1894. In each of these covenants her 
husband, who was then living, joined with her, and she 

possessed of separate estate at the time each of them 
was executed. Her husband died before this action Was 
begun. • /

The law was not altered between the dates of the two 
contracts sued on, and is contained in the Married 
Women’s Property Act, R. S. 0. ch. 132, sec. 3, sub-secs.
(2), (3), and (4), in which the following provisions 
found : 1

“ (2) A married woman shall be capable of entering into 
and rendering herself liable in respect of and to the 
extent of her separate property on Any contract, and of 
suing and being sued, in all respects as if she were a feme 
sole * * and any damages or costs recovered against
her in any such action or proceeding shall be payable out 
of her separate property, and not otherwise.

(3) Every contract entered into by a married woman 
shall be deemed to be a contract entered into by her with 
respect to and to bind her separate property, unless the 
contrary is shewn.

(4) Every contract entered into by a married woman 
with respect to and to bind her separate property, shall 
bind, not only the separate property which she is 
possessed of or entitled to at the date of the contract^ but
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Judgment, also all separate property which she may 

Street, J. acquire.
sections the liability the defendantUnder these

undertook by her cohtract with the plaintiffs was expressly 
limited by the extent of her separate property then exist
ing, and of such separate property as she should after
wards acquire. The plaintiffs ask us to disregard this 
limitation and to extend her liability as if no such limita
tion had ever been imposed upon it. This I think we 
cannot do. The- plaintiffs are entitled to a judgment for 
the amount of their claim and costs, in the usual form, 
against the defendant, to be levied out of her separate 

owned by her at the time of the contract or
time afterwards

'

I

I

%

estate
acquired or to be acquired by her at any 
during coverture, so far as the same may not have been 
disposed of by her : Beckett v. Tasker, 19 Q. B. D. 7 ; Jay 
V. Robinson, 25 Q. B. D. 467 ; Felton v. Harrison, [1891] 
2 Q. B. 422 ; Hood-Barrs v. Cathcart, [1894] 2 Q. B. 559 ; 
Be McLeotFv. Enaigh, 12 P. R. 450.

This case is, of course, not affected by the Act of 1897. 
The appeal must be dismissed with costs.

.

E. B. B.
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Fisher v. Fisher.

m of.fotJcy—BenfJiciary—Dvtiflnation—A man-
ment of Policy—Security for Advances—Trust—Evidence.

By a policy of life insurance the insurers promised to pay the amount

apr,ioi,rh,±TC^rnXrtrb“U”f'rr^: ss
S»hUTfc° th-6 ln8Urrrs’ an,d a11 Premiums were afterwards paid by
titlZH™'however’shewn t0 be™ £

\’

Held, that, in the absence of an indorsement 
the insurance moneys belonged to the legal 
the insured. ...-v'

Hdd, also, upon the correspondence, that the defendant, believing he 
was entitled to a charge for all hrs advances, under conversations had
to ™v “3‘*5*1* *he,f?<,t t0,the Plaintiff, and she, desiringto pay her husband s debts and funeral expenses, ratified the action ol 
the defendant in paying out certain sums on her husband’s account, 
would gonte<i -t0 h‘S retomlng his own o'aim, so far as the money

irsonal representatives

The plaintiff the widow of James T. Fisher, de
ceased ; the defendant was a brother of the deceased ; and 

, the action was brought to

was Statement.

$835 received by the 
defendant upon a policy or certificate of insurance upon 
the life of the deceased issued 19th May, 1888, by the 
Commercial Travellers’ Mutual Benefit Society.

, By the policy the society promised to pay the amount 
insured, upon the death of the insured person, to V Mrs. 
Agnes E. E. Fisher, his wife, or such other beneficiary or 
Beneficiaries as the said James T. Fisher may in his/life- 
ti^e have designated in writing indorsed on this certificate, 

— 811(1 in default of any such designation to his legal 
sentatives.”

The policy was founded upon an application signed by 
the imluml in which, in answer to the printed direction 

,iame and relationship of the person or persons 
to ujhom you desire your death loss paid,” the deceased

recover
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statement, wrote “ wife, Agnes E. E. Fisher.” This application was 

dated 7th May, 1888 ; a few days before the date of the 

policy.
On 12th April, 1892, the deceased indorsed an absolute 

assignment of the policy to his brother, the defendant, R. 
G. Fisher, and notice of the assignment was given by him 
to the society, and all (premiums were afterwards paid by 
the defendant. )

1
J
c

<J
d
v
a

lough absolute in form, was intended 8This assignm
only as security for the payment of two notes for $75 each,

■ with interest,1 made by the deceased in favour of the defen
dant, and at the time of the assignment the defendant 
wrote a letter to the deceased undertaking to transfer the 
policy back to him on payment of these two notes.

These notes were never paid ; the defendant from time 
to time made additional advances to the deceased, but with
out any further written agreement that the policy should1 
be held as security for these further advances. On 14th 
November, 1895, the deceased died, and on 18th January, 
1896, the society paid to the defendant $835 as the 
amount due upon the policy.

On 23rd November, 1895, the defendant wrote to the 
plaintif!' that the policy was payable to him ; on 27th 
November, 1895, she wrote to him in reply that to carry 
out the wishes of the deceased she was anxious that the 
defendant should receive every cent of what was owing 
him, and that she would like to see his account against 
the deceased. On 31st January, 1896, the defendant 
wrote the plaintiff informing her that the society had 
paid him the $835, and that out of it he proposed to 

himself what deceased owed him and the funeral
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and other expenses, amounting to $225.73, a detailed state
ment of which he inclosed her. In the same letter he told 
her that the policy in question was assigned to him to pay 
what the deceased owed him, which was probably some 
$500. In reply she wrote on 2nd Feb 
my wish that you should be paid every cefnt that is owing 
you ; Mr. Davis the same ; and the balance, I think, should

fro

201
, 1896: “It is
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belaid to me for Lily. This I consider is carrying out Statement. 
Jfto s wishes.” The Mr. Davis referred to was another 
creditor of her husband, with whom she wrote that she 
had been going over the debts due to the defendant by the 
deceased. On 7th February, 1896, the. plaintiff wrote the 
defendant :t “ There are numerous 
would lea' 
save

n was 
of the

!solute 
nt, R. 
Y him 
id by

1
accounts, and I wish you 

all accounts other than funeral expenses to 
those at London referred to in your former letter." On 

8th May, the defendant paid to Mr. Davis 8100
on account of aldaim he had of 8400 against the deceased.

•The only evidence "of the advances subsequent to the 
assignment being a charge upon the /policy in favour 
of the defendant for these further yulvances was the 
statement of the defendant at pi(e trial that the 
deceased, would say to him, when asking for advances, 
that he “had sufficient security for them in the policy— 
that this was said at least twice, first in November, 1893, 
whfn he borrowed $100 when going to England, and the 
second time in 1894, when some $30 or $40 was advanced. 
The defendant, besides the $100 paid to Davis, paid certain 
funeral and other expenses, amounting to $212, and he 
swore at the trial that his own advances to the deceased 
in his lifetime amounted with interest to about $650.

The plaintiff made no claim upon the defendant until 
several months after the payment of the $1001» Davis. 
The present action was brought on 12th November, 1896, 
the plaintiff claiming to recover the whole of the $835 
received by the defendant from the society, as money 
belonging to the plaintiff, which the defendant had no 
right to receive, and asserting that there was a trust of 
the policy in 'her favour which prevented the deceased 
from assigning it.

The action was tried by Street, J., at Toronto, on the 
20th April and 22nd May, 1897.

McCarthy, Q.C., for the plaintiff.
AyleswoHh, Q.C., for the defendant.

60—VOL. xxvm. O.R.
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judgment. May 29,1897. Street, J.

On the face of the certificate which constitutes the
the deceased James Thorburn Fisher and

cann 
in ai

Street,!. thecon-
actec 
be it

tract between
the society, the amount of the insurance is made payable 
upon his death “to Mrs. Agnes E. E. Fisher, his wife, or 

. Such other beneficiary or beneficiaries as the said James 
Thorburn Fisher may in his lifetime have designated in 
writing indorsed on this certificate, and in default of any 
such designation to his legal representatives.”

The only indorsement upon the certificate is an absolute 
assignment to the defendant, Robert G. Fisher, which is 
shewn, however, by a contemporaneous writing signed by 
the defendant, to have been intended only as a security for 
an advance made to the deceased by him, for the defendant 
agrees to reassign the certificate to the deceased on repay
ment of the advance.

I think the language of the certificate admits of 
construction, which is, that, in the absence of an indorse
ment designating a beneficiary, the insurance money belongs
to the legal personal representatives of the insured. There
is no designation, either on the fàee of the certificate or 
elsewhere, constituting Mrs. Fisher a beneficiary, and she 
never, in my opinion, was entitled as a beneficiary to this 
money. Had it not been for the gift to the personal repre
sentatives in default of a designation indorsed upon the 
certificate, there would have been room for the construction 
that Mrs. Fisher was to have the money unless some other 
person were designated as beneficiary by indorsement, but 
the insertion of the gift over precludes such a construction.

I cannot view the statement in the application that 
the money was to be paid to the plaintiff as affecting the 
matter. There is no contract between the deceased andthe 
plaintiff; nor between the plaintiff and the society, 
contract was between the deceased and the society, a,nd 

focus standi to ask for a rectification
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of the certificate. The deceased must be taken to have, 
approved of the form in which the certificate issued ; we
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cannot say that he would have kept it in force had it issued Judgment, 
in any other form. We must assume that he approved of 
the form which gave him a right to assign it, because he 
acted upon that right, rather than that he supposed it to 
be in a form which would not permit of his assigning it.

If it were possible to place upon the certificate th 
struction sought for by the plaintiff, it would still be plain 
that a right to revoke the trust in favour of the wife 
reserved to the deceased in the certificate, and that no abso
lute and irrevocable trust such as is contemplated by the 
statute was ever created in her favour. The result would 
then be to give to the defendant a charge for the money 
advanced at the time of the assignment with interest, and 
he would have the premiums paid as paid by way*of sal
vage. ^ 7

In addition to this, however, I think updn the cor
respondence I should find that the defendant, believing 
he was entitled to a charge for all his advances under the 
conversations had with his brother, so stated the fact to 
the plaintiff, and that she, desiring to pay her husband’s 
debts and funeral expenses, ratified the action of the de
fendant in paying out these sums on her husband’s account, 
and assented to his retaining his own claim so far as the 
money would go. She appears to have done this after full 
consultation with Mr. Davis, and out of a desire to 
out what she considered to be her husband’s wishes.

So that in either case I think the action should be dis
missed with costs.
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Re Pickett and Township of Wainfleet.
v

Municipal Corporations—By-law—Submission to Electors — Omission to 
Post By-law and Notice-65 Viet. çA. 41, *ec. 298 (0.)—Irregularities— 
R^Ut of Voting—Saving Clause, sec. 175. ^__

Upon a motion to quash a municipal by-law which required the assent of 
the electors and was voted upon by them and carried by a majority of 
16 in a total vote of 550 out of an electorate of 941 : —

Held, that the unexplained omission of the council to puV up a copy of 
the by-law with a notice stating, inter alia, the hour, day, and places 
for taking the votes, in four or more of the most public places m the 
municipality, as required by sec. 293 of the Municipal Act, /55 Viet, 
ch. 42 (0.), or at any place therein, was fatal to the by-law ; the evidence 
disclosing many other irregularities ; and the onus which was upon the 
council to shew, under sec. 175, that the proceedings were conducted 
in accordance with the principles laid down in the Act, and that thp 
result was not affected by the mistakes and irregularities, not being 
satisfied.

This was a motion by one David Pickett, a ratepayer of 
the township of Wainfleet, to quash by-law No. 489 of that 
township, being a by-law to repeal a by-law* to prohibit 
the sale of liquor in ti>e,^o^nship.

The prohibitory by-law 
1894. The repealing by-law was voted onv^y the electors 
on the 23rd January, 1897, and, having been carried by a 
majority of sixteen votes, was finally passed by the council 
on the 27th January, 1897.

The number of electors in the municipality who were 
qualified to vote on the by-law was 941. The number 
who actually voted thenlon was 550.

The facts and the arguments of counsel are sufficiently 
referred to in the. judgment.

The motion was argued before Osler, J. A., sitting in 
Court, for and at the request of Boyd, C., on the 22nd 
April, 1897.

J. J. Maclaren, Q.O., for the applicant.
DuVernet and L. G. Raymond, for the township 

poration, referred to Re Wycottand Township ofErnestown, 
38 U. C. R. 533 ; Huson v. Township of South Norwich, 21 
S. C. R. 669 ; Re Pounder and Village of Winchester, Ifr 
A. R. 684, 690.

Statement.
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June 1, 1897. Osler, J. A.
465

Judgment. 

Osler, J.A.
IT.

The objections to the. by-law, as set forth in the 
notice, are seventeen in number. Many of them are 
of a trivial character, and some are disproved ; others, 
however, are not so. Among these is the second, viz., that 
copies of the by-law and notice of the polling were not 
posted at four of the most publié places in the township, as 
required by law; the third, that no copies of schedule L 
of the Municipal Act, "directions for the guidance of voters 
in voting,'1 were delivered by the clerk to any of the deputy 
returning officers at the polling on said by-law or posted 
at any of the polls at the voting in question ; the seventh, 
that the clerk of the township acted as deputy returning 
officer at the poll of ward No. 1 ; the eighth and 
tenth, that the statutory declaration of secrecy required 
by sec. 322 to be made before the opening of the polls 
was not made at polls Nos. 1 and 3 ; and as to the clerk, who 
acted as deputy returning officer at poll No. J, that he 
marked the ballot of an illiterate elector without observing 
the requirements of "1

The by-law, being one to repeal a former by-law which 
had been carried by the votes of the electors, and to which 
their assent 
same

Emission to 
Hilarities—

Ie assent of 
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ices in the 
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January, 
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ried by a 
îe council

1*9.sec.

necessary, could only be carried in the 
way, and equally with .the former required the assent 

ot the electors qualified to vote thereon before it could be 
"•properly passed.

Section 293, sub-sec. 1, of the Consolidated Muni
cipal Act, 1892, enacts that in the case of such a 
by-law, the council shall, by the by-law, fix the day and 
hour for taking the votes of the electors, and such places 
as the council shall, in their discretion, deem best for the 
purpose, and where votes are to be taken at more than one 
place, shall

waswho were 
s number

ifficiently

sitting in 
the 22nd ï

ship cor- 
Irnestovm, 
mulch, 21 

Chester, 1ft

deputy returning officer to take the 
votes at every such place. By sub-sec. 2, the council 
required, besides publishing the by-law in a newspaper 
m the prescribed manner, to “ put up a copy of the by-law 
at four or more of the most public places in the munici-

name a

are

f.
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Judgment, pality.” Sub-sec. 3 : Appended to the copy so published 
Oaler, J.A. and posted shall be a notice, signed by the clerk, stating 

inter alia the date of the first publication, and that at the 
hour, day and places fixed in the by-law for taking the 
votes of the electors, the polls Will be held.

The by-law was published, not,apparently, in consequence 
of any résolution passed by the council as required by sub
sec. 2, but pursuant to some verbal direction communi
cated to the clerk, in two newspapers published in the 

not posted, as required by the

add
ing,
moi
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county town, but it
sub-sebtion, at four or more of the most public places, 

or at all, at any place whatever in the municipality. 
No explanation was offered of this omission by any 
officer or member of the council. It was contended on be
half of those interested in supporting the by-law that the 
general interest taken in the subject, and the information 
given by posters distributed throughout the municipality, 
and meetings held therein, together With the publication 
in tl^e newspapers, must have brought notice of the by-law 

the time and places of polling, home to every 
, and therefore that the omission to comply^ 

with the requirement of the section cçuld not be said to 
have affected the result.

was
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I am not of this opinion.
The vote,no doubt, was a substantial one,but the majority 

is very small—16 only—and there were at least two votes 
improperly polled from part III. of the voters list, reducing 
it to 14, and there remained nearly 400 unpolled votes in 
the municipality. Had the majority been large, or had the 
posters calling the meetings specified the times and place 
at which the votes were to Ée taken, I might have arrived 
at a different conclusion. Everybody does not take a 
newspaper, and the posting of the by-law and notice is 
of the methods specially required by the Legislature to be 
observed for giving notice to the electors. I think that the 

plained omission to comply with that requirement is 
very difficult to excuse, and needs much more con vine-. , 

ing evidence that it was liarmless^than the respondents have
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adduced. I refer to Re Goe and Township of Picker- Judgment 
ing, 24 TJ. C. R. 439 ; Re Miles and Township of Rich
mond, 28 U. C. R. 333; Re Mace and County of Frontenac,
42 U. O. R. /O. Even if the direction I am considering is 
not imperative, as Armour C. J., seems to have thought in 
the latter case, it is clear that the onus of proving that * 
the omission to comply with it has not affected the result 
is upon the respondents, and I am of opinion that they 
have failed to sustain it. Sections 175 and 306 of the Act 
were relied on, but they merely enable the Court 
to refrain from declaring the by-law invalid for want of 
compliance with forms or rules

Osler, J.A.
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as to taking the poll, or 
counting the votes, or.by reason of any irregularity, if it 
appears that the proceedings were conducted in accordance 
with the principles laid down in the Act, and that the 
compliance, mistake, or iri-egularity, did not affect the 
result.

non-

I am not satisfied with respect to the latter 
condition, while as to the former, there is evidence that 
at more than one of the polling places the voting 
conducted with an entire disregard of some of the safeguards 
provided by the Act for ensuring the secrecy of voting : 
secs. 149, 170. At none Of the polls was schedule L., 

directions for the guidance of voters in voting,” posted 
up inside and outside the polling place, or at all, as required 
by law : secs. 126,127, 307.

The township clerk
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the deputy returning officer at 
poll No. 1, which he ought not to have been. He perfo 
the duties of a deputy returning officer only where the 
election is not to be by wards or polling sub-divisions:, 
sec. 98. He is the returning officer for the whole 
municipality, and deputy returning officers make to him 
the returns for their wards or polling sub-divisions, from 
which he

was
rms

I '
up the votes for and against the by-law, de

clares the result, and is then to certify to the council under 
his hand whether the majority of the electors voting upon 
it have approved or disapproved of the by-law. In this 

it may be observed that the clerk wholly omitted to 
comply with this latter requirement of sec. 318.

sums
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I do not mean to go through all the irregularities which
was

Judgment.
OüteTLx took place during and after the polling. Everything

conducted in the loosest way and with a disregard of the 
plain directions'of the Act which is surprising. Had there 
been nothing else, it is possible that the election might 
have been upheld under sec. 175, even as against those 1 
have noted. But the very least that can be said of them 
is that they do not diminish the force of the objection on 
which I have held that the by-law must be quashed.

The motion is accordingly granted with the usual result 

as to costs.
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appRe Birely and Toronto, Hamilton, and Buffalo 

Railway Company.

« Injuriously Affected—Arbitration ami Aumrd-61 Viet. 
90, 92, IM {D.)—Compensation—Damages—Operation qj 
terest.
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statement. An appeal of the railway company from part of an 

award of three arbitrators made under the Railway Act of 
The arbitration was for theCanada, 51 Viet. ch. 29. 

purpose of ascertaining the compensation to be paid by the 
railway company for damages which the land of Florence 
H. Birely, situated on the south-east corner of Charles and 
Hunter streets, in the city of Hamilton, having a frontage j. 
on Charles street of sixty-one feet and a depth on Hunter
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street of one hundred feet, had suffered 
from the

or might suffer Statement, 
alteration of the grade of Hunter and Charles 

streets and the erection thereon of retaining walls, and 
generally all the changes and alterations and operation of 
the railway of, in, and upon these streets.

* The award was made on the 22nd April, 1897.
The arbitrators awarded and adjudged that the lands 

had suffered damage from such cause or causes to the ex
tent of $1,700, and they awarded and adjudged interest on 
that sum from the 1st January, 1896, amounting to $66.58 
making in all $1,766.58, which sum they stated in their 
award to be made up as follows :

Damages arising from the alterations in the grades 
and all other structural alterations of Hunter street and 
Charles street, $1,200 ; damages arising in respect of 
operation of the railway, $500 ; interest, $66.58.

From the written opinion of one of the arbitrators it 
appeared that the interest was allowed from the time the 
work was completed and the
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esult
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powers exercised, and that, 
as money had been deposited by the company for this 
purpose in the bank during the time, interest 
at the rate of three per cent, per annum.

The appeal was upon two grounds : (1) That the arbi
trators erred in awarding the sum of $500 as damages 
arising in respect of the operations of the railway as no 
part of the lands of Florence H. Birely was taken by the 
company, and the arbitrators should have confined their 
awjird to damages to her lands arising from the altera
tions in the grades and all other structural alterations in 
Hunter and Charles streets. (2) That the damages awarded 
being in the nature of unliquidated damages, 
thereon should not have been allowed.
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An action having been brought by the land-owner before 
the arbitration (as in Hendrie v. Toronto, Hamilton, and 
MaUR. W, Co., 26 O. R. 667, 27 O. R. 46), the plaintiff 
therein, the land-owner, moved for judgment in the action 
lor the amount found due by the award, and interest 

61—VOL. XXVIII. O.R. f
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Statement, thereon, and for the costs of the action and arbitration, 
and for an order for the taxation of the costs of the arbi
tration.

470 xxvTHE ONTARIO REPORTS.
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The appeal and motion for judgment were heard by 
Armour, C. J., in Court, on the 27th May, 1897.

D’Arcy Tate, for the company, upon the question of the 
damages relied on Hammersmith, etc., if. W. Go. v. Brand, 
L. R. 4 H. L. 171, and Attorney-General v. Metropolitan R. 
W. Go., 10 ,Times L. R. 134 ; and' as to the question of 
interest, upon Re Leak and City of Toronto, 17 C. L. T. 
Occ. N. 191.

Aylesworth, Q. C.,and F. R. W addell, for the land-owner, 
cited Coloration of Parkdale v. West, 12 App. Cas. 602 ; 
Hendrie v. Toronto, Hamilton, and Buffalo R. W. Go., 26 
O. R. 667, 27 0. R. 46 ; Duke of Buccleuch v. Metropolitan 
Board of Works, L. R. 5 Ex. 221 ; Atlantic and North-West 
R. W. Go. v. Wood, [1895] A. C. 257 ; James v. Ontario and 
Quebec R. W. Co., 12 0. R. 624,15 A. R. 1 ; Re Taylor and 
Ontario and Quebec R. W. Go., 11 P. R. 371 ; Re Philbrick 
and Ontario and Quebec R. W. Go., ib. 373.
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Armour, C. J., at the conclusion of the argument, dis
missed the appeal as to the question of interest, holding 
that the arbitrators might in awarding compensation make 
an allowance in the nature of interest from the time when 
the right to compensation accrued. He reserved judgment 
upon the other question.

June 6, 1897. Armour, C. J.

This appeal must be dismissed.
I disposed of that part of the appeal relating to the 

interest awarded on the argument, and there only remains 
the appeal against the $500 awarded "as damages arising 
in respect of the operation of the railway.”

The case of Hammersmith, etc., R.W. Go. v. Brand, L. R. 
4 H. L. 171, was relied upon by the appellants ; but that

:
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. . isno aRthority up0” thb construction of the Railway Judgment.
Act 51 Viet. ch. 29 (D.), for it was decided upon the con- . ------
struction of the Imperial Act 8 Viet. ch. 20, which differs 
essentially from the Railway Act ; and it is safe to say 
that, had the Imperial Act 8 Viet. ch. 20 been identical 
with the Railway Act, the decision would have been the
other way.

That case was determined

case

ird by

of the 
Wand, 
'.an R. 
ion of 
, L. T.

upon the construction to be 
pkced upon secs. 6 and 16 of the Imperial Act 8 Viet, 
ch. 20, and the words preceding the 6th section, which 
were also applicable to the 16th section, "and with 
respect to the construction of the railway and the works 
connected therewith,” were a potent factor in the decision 

another potent fbetor was that the powers in the 
16th section granted, and for the exercise of which com
pensation was by that section provided, did not include 
the use and employment of locomotive engines 
moving power, which 
section.

In the Railway Act, under the heading •• General Powers,” 
the power is granted, among others, (sec. 90, k)Jto "make 
complete, alter, and keep in repair the railway, with one 
or more sets of rails or tracks, to be worked by the 
force and power of steam or of electricity or of the atmos- 
P ere, or of animals, or by mechanical power, or by any 
combination of them and power is also granted (a) to 

do all other acts necessary for working, maintaining, 
altering or repairing, and using the railway and it is
under these powers that “the use and employment of
bythet,ew”t°r 0th6r m0V‘ng power ’’ is permissible

And it is thereby provided (sec. 92), that “the com
pany shall, in the exercise of the powers by'this or the
shin vCtrirmted' d° 6811106 damage as possible, and 

all make full compensation, in the manner herein and in 
the special Act provided, to all parties interested for all 

amage by them sustained by reason of the exercise of 
such powers.
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Judgment. The right of the parties interested to damages is not, 

ArmôürTc.J. therefore, confined to the construction of the railway, but 
extends to its operation as well.

144 of the Railway Act provides for appli-And sec.
cation being made to persons interested in lands which may 
suffer damage from the exercise of any of the powers 
granted for the railway, and for the making of agreements 
with such persons for the damages, and in case of disagree
ment for the settlement thereof by arbitration as provided

mg

I refer to Re Devlin and Hamilton and Lake Erie R. W. 
Go., 40 U. C. R. 160 ; St. Catharines R. W. Go. v. Norris, 
17 O. R. 667 ; Corporation of Parkdale v. 'West, 12 App. 
Cas 602 ; Gowper Esqex v. Local Board for Acton, 14 
App. Cas. 153 ; North Shore R. W. Go. v. Pion, ib. 612.

The appeal will be dismissed with costs, and judgment 
will be given for the plaintiff in the terms of her motion 
for judgment.
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s is not, 
way, but [DIVISIONAL COURT.

Peqg v. Howlett et al.
for appli- 
hich may 
îe powers 
jreements 
! disagree- 
i provided

Division Court — Jurisdiction — Ascertainment 0/Amount — Promissory 
Note—Interest—5G Viet. ch. 15, sec. 3 (0.)—Abandonment of Excess— 
Recovery on Note — Indorsers — Sureties — Parties — Substitution of 
Plaintiff.

In an action in a Division Court against the makers and indorsers of a 
promissory note expressed on its face to be for $200 and interest, judg
ment was given for the plaintiff for $210 

Held, that the amount was ascertained by the signatures of the defen
dants, and the interest accumulated upon the note from the time the 
amount was so ascertained was not to be included in determining the 
question of jurisdiction, and might be recovered, in addition to the 
claim, under 56 Viet. ch. 15, sec. 2 (0.), notwithstanding that the 
$2^63^ ant^ amoun* the claim so ascertained together exceeded

!

Vrie R. W. 
v. Norris,
it, 12 App. 
Acton, 14 
», ib. 612.
judgment 

aer motion

;

!
Held, also, that the Judge had power, under Revised Rule 7 of the 

Division Courts, to permit the abandonment of the excess caused by a 
claim for notarial fees :—

Held,th 8°, t>hat °* the amount of the note by the plaintiff

holder, the plaintiff became entitled to the note and to enforce his 
rights againt the other parties to it ; and, as it appeared that two of 
the defendants had indorsed the notes as sureties to the plaintiff for 
the makers, he was entitled to recover against them, although the 
was made payable to his order.

Wilkituon v. Unwin, 7 Q. B. D. 636,
Held, lastly, that Revised Rules 211, 216, and 224 of the Division Courts 

authorized the Judge to substitute the name of the plaintiff for that of 
the original holder of the note as plaintiff in the action.

E. B. B.

followed.

■

This was an appeal by the defendants G. W. Howlett Statement 
and R. Howlett from an order of the 4th Division Court 
in the county of York dismissing a motion to set aside 

' the judgment for the plaintiff and for a new trial of an 
action upon a promissory note.

The facts were as follows :— v 
Thomas Flanagan on the 21st November, 1896, issued a 

summons in the above named Division Court to Thomas 
Howlett, Jane Howlett, Charles Howlett, G. W. Howlett,
R. Howlett, and W. W. Pegg, claiming from them $210.70 in 
respect of a promissory note dated the 12th March, 1896, 
made by Thomas Howlett, Jane Howlett, and Charles How
lett, payable on the 1st November after date, to the order 
of W. W. Pegg, for $200 with interest at six per cent, per

I
I

■
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:

Statement, annum, and indorsed by G. W. Howlett, R. Hewlett, and W.
W. Pegg, and sold by W. W. Pegg to Thomas Flanagan, 
and claiming also in respect of the notarial fees thereon.

On the 8th December, 1896, Pegg paid to Flanagan the 
amount of his claim and costs, and Flanagan transferred, 
assigned, and set over to Pegg all his right, titleThnd in
terest in the action, and authorized and empowered him to 
use his name in the action for all purposes for the collec
tion of the debt and costs therein.

The case came on for trial on the 21st December, 1896, 
when, objection being made to the jurisdiction, the Judge 
adjourned the case th permit the plaintiff to amend his

claim. ,
This amended claim was then made: “The defendant 

W. W. Pegg, having paid the plaintiff the full claim here
in, and having taken an assignment thereof from the

cause herein amended

189
gav
$20
fror
cau
plai
Peg

Ii
■

def<
deft
an i

■x
thaï
of e
be e
the

T
Hovplaintiff, asks to have the stye of 

by striking out the name of the plaintiff, and substituting 
the defendant W. W. Pegg/ as plaintiff herein, and by 

striking out the name *W 
The said W. W. Peg

1.

for
yW. Pegg ’ from the defendants, 

tien claims from the said defen- 
of $210 for principal and interest

pay:
per

dants Howlctts 
due under a promissory note made by the defendants, 
Thomas Howlett, Jane Howlett, and Charles Howlett, to 
the said Pegg, and indorsed by the defendants G. W. How
lett and R. Howlett, and dated 12th March, 1896, and due 
on 1st November, 1896, with interest at six per cent, per 
annum, which said note was duly protested at maturity. 
The particulars are as follows :
Promissory note dated 12th March, 1896, and due 

1st November, 1896, for.......................................

suecum
the
date 
pow 
thar 
due, 
sued 
clair 
of tl

2.$200 00
after 
beca 
agaii 
bene 
$10C 
by a 
have

from the date thereof to 6thInterest on same
January, 1897, at 6 per cent, per 10 00annum

!: $210 00Total claim
The said Pegg abandons the notarial fees, to bring the ac
tion within the jurisdiction of the Court.”

The case came on again for trial on the 6th January,

/
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1897, when the Judge allowed the claim as amended, and Statement, 
gave judgment for $210 against all the defendants, being 
$200, the amount of principal, and $10, interest thereon 
from the date of the note. He also amended the style -of 
cause by striking out the name of Thomas Flanagan 
plaintiff and substituting therefor the name of W. W.
Pegg, and by striking out Pegg’s name as a defendant.

It was agreed at the trial by counsel for Pegg and the 
defendants that no evidence was necessary to charge the 
defendants, so far as Flanagan was concerned, with such 
an amount as the Court had jurisdiction to entertain, and 
that if Pegg could, on the facts stated in the Judge’s notes 
of evidence, be made a party plaintiff at the trial, he would 
be entitled to a judgment, if the Court had jurisdiction, On 
the facts, to try an issue between him and the defendants.

The appeal of the defendants G. XV. Hewlett and R.
Hewlett was upon the following amongst other grounds

1. That the Judge had no jurisdiction to give judgment 
for $210, for the note sued on was for $200 only, and 
payable on the 4th November, 1896, with interest at six 
per cent., amounting when due to $207.50 ; the note was 
sued on the 21st November, 1896; no claim was made in 
the plaintiff’s particulars of claim for interest from the 
date of the action until judgment; and the Judge had 
power under 56 Viet. ch. 15 (O.) to give judgment for mote 
than the amount of the note and accrued interest, when 
due, as any sum allowed for interest after the note 
sued would be by way of damages, and would place the 
claim beyond the jurisdiction of the Court under sec. 70 
of the Division Courts Act, R. S. O. ch. 51.

2. When Pegg paid Flanagan, the amount of the note, 
after action brought and before judgment, Pegg simply 
became, if aiwthing, the assignee of a cause of action 
against his co-defendants for money paid for their use and 
benefit, and the Division Court had no jurisdiction beyond 
$100 ; Flanagan could not transfer his property in the note 
by assignment (sec. 13 of R. S. O. ch. 122) ; but he could 
have withdrawn his suit and handed over the note to Pegg,

son.
m the 
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who might then have sued upon it ; there was no judg
ment at the date of the assignment to Pegg, and therefore 
there was none for Flanagan to assign ; the most he could 
do was to assign his interest in the money represented by 
the note.

3. The Judge had no power to allow Pegg to be substi
tuted as pjrfintiff, because he had become interested in the 
claim after action brought.

x
Statement. n

1 S(
si
m
ft
b;a

-

th
lit

The appeal was argued before a Divisional Court 
posed of Armour, C.J., and Street, J., on the 10th May, 
1897.

S. W. Burns, for the appellants.
G. J. Holman, for the plaintiff.
Cleveland Press v. Fleming, 24 O. R. 335 ; Re Elliott 

v. Biette, 21 0. R. 595 ; and McCracken v. Greswick, 8 
P. R. 501, were referred to.

•f
1 com- pr

l|| pa
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Ru:
May 21, 1897. The judgment of the Court was de-* 

livered by
Stii
in

1
theArmour, C. J. :—

1
The Court below had, in my opinion, j urisdictioiptorgtye 

judgment for the amount for which judgment was given.
The note sued on was for $200 with interest ; the amount 

was ascertained, that is, made certain, by the signatures of 
the defendants ; and the interest accumulated upon the 
note from the time the amount was so ascertained by the 
signatures of the defendants is not to be included in de
termining the question of jurisdiction, but interest so ac
cumulated may be recovered in a Division Court in addi
tion to the claim notwithstanding the interest and the 
amount of the claim so ascertained together exceed the 
sum of $200 : 56 Viet. ch. 15, sec. 2 (0.)

Rule 7 of the Revised Rules of the Division Courts pro
vides that “ where the excess is abandoned, it shall be done 
in the first instance, and in the claim. Where such has

1

|

I

; I

«
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made m the proceedings.” So that the learned Jud-e had 
full power to permit the abandonment of the excess 
by the claim for notarial fees.

Upon payment by Pegg to' Flanagan of the amount of 
the promissory note sued for, and upon which Pegg was 
liable to Flanagan as indorser, Pegg became entitled to the
î“tokn°te and t0 eDf0rCe MS r'8hfs against the other

And, as it appeared that the defendants G. W. Eowlett 
and R. Hewlett had indorsed the promissory note 
sureties to Pegg for the makers, he was entitled to recover
otoer alth°Ug!‘the n°te Was made payable to his
order : 11 ilkmson v. Unwin, 7 Q. B. D. 636

I think that Rules 211, 216, and 224 of the Revised 
Ruks of the Division Courts authorized the Judge to sub- 
statute the name of Pegg for that of FI 
in the suit.

There is no appeal by Jane Hewlett, and 
therefore interfere with the judgment against her. 

the appeal will be dismissed with costs.
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Re Diamond v. Waldron et al.

Division Court—Breach of Contract—Place of—Cause of Action-Man- 
damns.* t

gave an order in Ontario for goods to the traveller ot the defers
ameil'daTe^negoode were not so shipped and a correspon

dence ensued, ending in the defendants refusing to supply the goods 
Held, that the breach was the non-shipment via Grand Inmk Railway 

at Montreal, and not the subsequent refusal by correspondence, and as 
the whole cause of action did not arise where the order was given, a 
mandamus to a Division Court Judge to try the action was refused.

Plaintiff 

certain n
:

This was an application for a mandamus to the Judge 
of the Eleventh Division Court in the united counties 
of Northumberland and Durham to hear and determine 
am action brought by one J. E. Diamond, a retail merchant, 
against the firm of Waldron, Drouin & Co.

) The action was for damages amounting to $24 for the 

nonfulfilment of a contract 
six wombat coats, being the àteged difference between the 
price at which the dçfendantkcontrscted tot deliver the 
coats to him and the price at which! he could have pro

cured them on the 6th September, 1896, when they were 
to have been delivered. J

The order for the goods was taken in Campbellford, in 
the county of Northumberland, in thb Province of OiWmo, 
by a traveller of the defendants who were a firm of Whole

sale merchants doing business in Montreal, in the Province 
of Quebec, and was worded as follows :—

H. McIntyre.

1Statement
C
d
\

o

5supply the plaintiff with
C
tl
fc
tc
tt
of
ac
to

a l
May 5th, jgg 6 Wl“OrderNo...1!.. Sold by

be
Waldron, Drouin & Co., Montreal.

Successors to Maokean, Waldron & Co.
J. E. Diamond the

Please forward to 

Town....

Ship via
Terms: 15th Nov. 5°/0, 60 days, or 4 months.

ma
Campbellford. sue

dec
1st September.G. T. R. , When in<*

let!

1:1
PÉ

M
ÉÉ

j
F
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2 Grey Robes, 44 x 60, .................. $ 4 50
4 Grey Robes, 52 x 66....................... ' 5
2 Men’s Wallaby Coats, A A • • ........ .' 13150
4 Men’s Wombat Coats, A A .... 12 q(>. 

If to be had:—
2 Men’s Wombat Coats, X

EE DIAMOND V. WALDRON.

10 80.

8126 00
(Sd.) H. M. McIntyre.”

The first three items of the order were duly supplied but 
were subsequently returned by mutual agreement and a 
correspondence ensued in which the plaintiff requested 
delivery of the wombat coats. The defendants alleged they 
werepnly to be supplied " if to be had ” under the terms 
of the order and that they could not procure them.
nil i sCocatln0t bLeing SUppHed’the Plaintiff on November 
5th, 1896 brought his action in the Division Court at 
Campbellford, and the Judge of that Court after hearing 
the evidence as to where the goods were to be delivered 
found that the contract was that they were to be delivered 
to the Grand Trunk Railway Company in Montreal, and 
that being so the breach of the contract (the non-delivery 
of the coats) took place there, and as the whole cause of 
action did not arise in Campbellford he had no jurisdiction 
to try the action and dismissed it with

Ii

costs.

On this judgment being given the plaintiff moved for 
a mandamus to the Judge to try the action and the motion 

argued in the Weekly Court on March 25th 1897 
before Falconbridoe, J. '

was

W. It Riddell, for the motion. Was the non-delivery to 
the railway in Montreal the breach ? Clearly not. That 
may have been a term at first, but correspondence en
sued and there was no breach until the defendants finally 
declined to supply the coats. That was by letter written 
in Montreâl and received in Campbellford. Even that 
letter was not a complete breach until treated by theso
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Argument, party to whom it was sent. The breach was not where the 
letter was written : Re Noble v. Cline, 18 O. R. 33 ; New
comb v. DeRoos, 2 El. & El. 271 ; Cowan v. O’Connor, 20 
Q. B. I). 640. The letter must be received before a right of 
action accrues, for it might be revoked or not sent. The 

' repudiation of the contract when acted on by the plaintiff
is the breach : Frost v. Knight, L. R. 7 Ex. Ill, at pp. 112, 
113. The mere announcement of refusal to fulfil is not

\

the breach, but the determination by the plaintiff to act 
thereon, and this was in Campbellford : Johnston v. Mill
ing, 16 Q. B. li at pp. 467, 473 ; Roper v. Johnstone, L. R. 
8 C. P. at p. 177.

Geo. Kerr, contra. TheNefenchants reside within the 
jurisdiction. The order taken by the traveller was only 
conditional on the approval of the employers. The coats 
were to be delivered in Montreal and the breach, if any, was 
the failure to deliver there. No letter refusing to deliver 
could change the place of the breach, and if it could it 
would not be necessary for the recipient to write accepting 
the breach. This action is for non-delivery in Montreal. 
The Judge has concluded upon the facts that he had no 
jurisdiction and this Court will not review that : Kernot v. 
Bailey, 2 U. C. L. J. 178. When there is any doubt as to 
jurisdiction no order will be made : Trainor v. Holcombe, 7 
Ü. C. R. 548. I refer also to In re Woods v. Rennet, 12 
U. C. R. 167 ; Re Watt v. VanEvery, 23 U. 0. R. 196.

Riddell, in reply. The breach in Montreal, if any, was 
waived by the correspondence. The question of jurisdic
tion is concluded by Regina v. The Judge of Southampton, 
etc., 65 L. T. N. S. 320, and an order will be made. See also 
In re Burns v. Butterfield, 12 TJ. C. R. 140.

i
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May 7th, 1897. Falconbridqe, J.

The jurisdiction by mandamus over inferior judicial 
tribunals is closely guarded and jealously exercised by the 
Courts (High, on Extraordinary Legal Remedies, 2nd ed., 
sec. 147) and should be exercised only in a clear case.
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V" 4 W- R- 608 ; 2 U. G L. X O. S. Judgment.

°urt, the Judge, having heard the evidence as to the 
jurisdiction, thinks that the cause of action did not arise 
within his jurisdiction, and nonsuits the plaintiff, he has 
heard the cause and 
him to hear it.

481
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no mandamus will issue to compeltot
ict But in Regina v. The Judge of Southampton 

L. 1. N. S. 320, the Queen's Bench Division (Day and 
Lawrance, JJ.) held that where a County Court Judge, 
a ter hearing so much of a case as relates to the juris
diction, declines to hear and determine it, erroneously 
elieving that he has no jurisdiction, an order in the 

nature of a mandamus will lie to compel him to hear 
and determine it.

1 think, however, that the learned Judge below came to 
the right conclusion on the question of jurisdiction both 
for the reasons given by him in his carefully considered 
judgment, and for the additional reason that the plain
tiff s cause of action was complete by the failure to deliver 
the goods at Montreal according to the terms of the order 
on 1st September. '

I fail to

, etc., 65li
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he
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ng
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e,7 8ee f°rce Mr. Riddell’s argument that 
time was not of the essence of the contract. That ques
tion does not arise, for the defendants not only failed to 
deliver, but persisted in refusing to deliver the four wom
bat coats : and I also fail to see why the plaintiff’s insisting 
on getting the goods, kept the matter open.

The breach then was the failure to deliver and not the 
writing of the letter of 24th September, and the learned 
Judge is right, and this motion must be dismissed with 
costs.

I have hadjoccasion to consult the following, amongst 
other authorities, in disposing of this matter •

Frost v, Knight, L. R. 7 Ex. at p. 112; Johnston v. 
Milling, 16 Q.JB. D. at p. 467 ; Roper v. Johnstone, L. R. 8 
G r. at p. 177 ; Re Noble v. Cline, 18 0. R. 33 ;
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judgment, y DeRoos, 2 El. & El. 271 ; Cowan v. 0 Connor, 20 Q. B. 
Falcoïïbrîdge D. 040 ; Kernot v. Bailey, 2U.C.L.J. 0. S. 178 ; Tminor 

J. v. Holcombe, 7 U. G. R. 548 ; Re Watt v. Fart Every, 23 
TJ. C. R. 196 ; Regina v. Jwiqc o/ Southampton, etc., 65 
L. T. N. S. 320; Re The Judge of the County Court of Elgin, 
20 ü. 0. R. 588 ; In re Burns v. Butterfield, 12 U. C. R. 140 ; 
In re Woods v. Rennet, 12 U. C. R. 167; Leake on Contracts, 
3rd ed., 752 ; Campbell’s Ruling Cases, vol. vi., 636 ; Wood v. 
Bernal, 19 Ves. 220 ; Webb v. Hughes, L. R. 10 Eq. 281 ; 
Oakden v. Pilie, 34 L. J. Ch. at p. 624 ; Cutts v. Thodey, 13 
Sim.206; Upperton v.JVicWsoro, L.R.60h. at p.443; Brown 
V. Mailer, L. R. 7 Ex. 319 ; The Danube, etc.. R. W. Co. v. 
Zenos, 13 C. B, N. S. 825 ; Thornhill v. Zeafs, 8 C.B.N.S. 
831 ; Ex parte Milner, 15 Jur. 1037.
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B.

Re Sinclair v. Bell.M>r
23
65 ■

vu.
iAn action was brought in a Division Court against a Arm consisting of 

two partners, which had been dissolved before action, one of the pfrt- 
ners being resident out of Ontario and the other where the cause of 
to wTioTtbA66'^ “ °°i!mly ?ther than that comprising the DivUion 
° where ti e fi™ bT* b-°?ght’ u“1?0agh suoh D‘vW<m was near»? 
Ï*, ,' °™ had earned on business and the applicant resided
The Judge having overruled an objection to his jurisdiction and tried

tb “°d Pr™ounced Judgment on the merits, prohibition was 
under the circumstances, refused. p wa8>

Semble. The Judge at the trial might 
the plaintiff to proceed.

-0;

its.
! v.

ii;
13

WH
have made an order permitting

motion by Cyrus Bell for a prohibition to 
the Judge of the Second Division Court in the County of 
Oxford, under the following circumstances :_

On the 26th December, 1896, a summons was issued ___
of that Court at the suit of the respondent, against the firm 
of Bell & Bell, of which the applicant had been a member 
and which was dissolved before that time, the other partner 
not being a resident of Ontario.

The applicant’s place of residence was in the county of 
Brant, and the cause of action arose in that county, but 
the place of sitting of the Second Division Court was the 
nearest to the residence of the applicant, and to the place 
where the firm carried on business.

The applicant attended the sittings of the Court on the 
12th January, 1897, and by his agent objected to its jur
isdiction, on the ground that he was sued in the wrong 
Division Court—“ the contract having been made and the 
defendants both being residents outside of such jurisdic
tion.”

The applicant had given notice that he disputed the 
jurisdiction of the Court in his notice disputing the plain- 
tiff’s claim.

The Judge overruled the objection to the jurisdiction, 
and held that the Second Division Court had, under section 
82 of the Division Courts Act, jurisdiction to deal with the

l. v.
r.s.

This was a
Statement.B.

out

1
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Statement, claim.* The case was then heard on the merits, and the 
plaintiff had judgment for the amount of his claim, $17.25 
and costs.

THE ONTARIO REPORTS.484

ill

f
On May 17th, 1897, W. II. Blake, supported the motion.
Douglas Armour, contra.

May 20th, 1897. Meredith, C. J.

Having rpgard to the amount of the plaintiff s claim, 
and the fact that merits are not sworn to, and that there 
has been a decision against the applicantftm the merits, it 
is apparent that I ought not to interfere unless it is quite 
clear that there was not jurisdiction in the Second Division 
Court.

I agree with Mr. Blake that section 82 does not apply 
where there is more than one defendant, and the condition 
of the operation of the section as to residence does not apply 
to all of them.

fe Order to give to the section the meaning contended 
for by Mr. Armour, I must read into it after the word “ de
fendant,” the words “ or one of them.”

The object of the section was, as I understand it, to en
able the plaintiff to bring the action in the Division Court.

' which best suited his convenience, if the convenience of 
the defendant or defendants was also met, as it appears to 
have been contemplated it would be where the place of 
sitting of that Court was 
dence. ^

However, in the circumstances of this case, I think the 
plaintiff was entitled to sue in the Second Division Court.
It is clear that had he sued the applicant alone, as he

•Seo. 82.—(1) “Such action may be entend and tried and deter
mined in the Court the place of Bitting whereof ie the nearest to the 
residence of the defendant, and the action may be entered, tried and 
determined irrespective of the place where the cause of action arose, and 
notwithstanding that the defendant at the time resides in a county or ! • 
division other than the county or division in which the Division Court is 
situate, and the action entered.”
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i

od the 
$17.25

might have done, the other partner not being resident in 
Ontario, he might have sued in that Court.

As pointed out by Lord Justice Lindley, in Western Na
tional Bank of the City of New York v. Perez Triana & Go., 
[1891] 1 Q.B. 304,at p. 314, “A plaintiff who sues part
ners in the name of their firm in truth sues them 
individually, just as much as if he set out all their 
names”; and that being so, in my opinion, the other 
partner in this case, being out of Ontario, the action 
might well have been treated

Judgment.

Meredith,
C.J.

I
;■

action.

claim, 
fc there 
;rits, it * 
s quite 
ivision

\ as one in which the 
partners were named individually in.the summons,and,' 
in such a case, I do not doubt that if it appeared at the 
trial that the defendant residing out of Ontario had not 
been served, his name would have been struck out of the 
summons and the action then treated as one against only 
the defendant within the jurisdiction who had been served. 
See sections 10G and 107.

It was further objected by counsel for the applicant that 
sec. 108, clause 4, does not apply to an action against 
a firm which has been dissolved; but the decisions under 
the corresponding provisions of the Consolidated Buies 
shew that it does : Wilson v. Roger, Malay & Go., 10 P. R. 
355, and cases there cited.

It was

apply 
ndition 
t apply

itended 
rd “ de-

, to en- 
l Court 
icnce of 
)ears to 
>lace of 
sir resi-

conceded by Mr. Blake that if the Judge at the 
trial had chosen to do so, he might have there and then 
made an order permitting this plaintiff to proceed with his 
action in the Second Division Court, and that if he had
done so, the jurisdiction of that Court would have been 
complete for the trial of the action ; but he relied on Re 
Thompson v. Hay, 20 A. R. 379, as an authority for the 
contention which he made that as the Judge had not 
done so, the applicant was entitled to prohibition. In Re 
Thompson v. Hay, no act which the Judge might have 
done would have given him jurisdiction to adjudicate on 
the claim, his only jurisdiction being to transfer the action 
to the proper Court ; and it will be noticed that the prohi
bition there granted did not interfere with the right of the 
Judge to exercise that jurisdiction, but only with his adju- 

63—VOL, XXVIII. O.R.
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Judgment, dicating on the claim ; and it seems to me that as in this 
Meredith, ease iftprohibition were granted, the case would still re- 
Jkc.J. main subject to the power of the Judge of the Second 

Division Court to make the order which would admittedly 
give him jurisdiction, and as it has been tried on the merits, 
and there is no doubt that the Judge would exercise, and 
I think rightly exercise that power, I ought not to prohibit 
him as asked by the motion.

1 therefore refuse the motion and I see no reason why 
the applicant should not pay the costs occasioned by it.

G. F. H.

THE ONTARIO REPORTS.486
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The Queen ex rel. Ferris v. Speck.

Municipal Corporations—Municipal Elections—Incorporated Village- 
Leasehold Qualification for Councillor—Consolidated Municipal Act, 
1S92, sec. 78, ,

7

1dent was rated as lessee of land assessed for $800, which, with 
. worth at least $1,100, was mortgaged by the landlord forlo respouae 

other land,
/ie/^'that't^Kaponden^waB'dul^ qualified us a candidate for the office 

of councillor of an incorporated village, as, under 55 Viet. on. 42, sec. 7» 
(0. ), the mortgage was not to be taken into account in diminution ot 
the value, not being on his leasehold interest.

Seville, also, that, in qualifying, the respondent would be entitled to have 
the mortgage marshalled so that recourse should be first had to tne 

er lands included in it, and that it should be apportioned according 
to the respective values of the different properties, and so the qualih- 
cation was sufficient.

This was an appeal from the judgment of the County 
Court Judge of Welland, on a motion by way of quo 
warranto under the circumstances mentioned in the judg
ment of Meredith, C. J.

The appeal was heard in Chambers on April 9th, 1807.

W. M, Douglas, for the relator.
DuVernet, for the respondent.

1

1
i
<

C
oth

t
Statement.

A

t
I
t

?» U

u
pII



Appeal by the relator from the judgment of the Judge O.J. ’ 
W the County Court of the county of Welland, holding 
that the respondent possessed the necessary qualification 
to entitle him to be elected councillor for the village of 
Niagara Falls, and dismissing the motion to unseat°him 
because of his alleged want of such qualification.

The respondent was duly rated upon the proper assess
ment roll as tenant of land, assessed thereon for $800. This 
land with other land owned by the same landlord, which 
it was admitted was of the value of at least $1,100, was 
encumbered by a mortgage for $800, having priority to 
the respondent’s lease.

The question turns upon the meaning of section 73 of 
the Consolidated Municipal Act, 1892, 55 Viet. ch. 42 (O.), 
which requires as to the property qualification so far as’ 
applicable to this case, that a person to be qualified to be 
elected, must have at the time of the election as proprietor 
or tenant, a legal or equitable freehold or leasehold or 
partly freehold and partly leasehold, or partly legal ’and 
partly equitable, rated in his own name on the last revised 
assessment roll of the municipality, to at least the value 
thereafter mentioned, over and above all charges, liens and 
encumbrances affecting the same ; such value being in the 
case of .councillors of incorporated villages, freehold $200 
or leasehold $400.

The learned Judge of the County Court was of opinion 
that the mortgage not to be taken into account in 
ascertaining the value of the respondent's leasehold, as it 
was not a charge lien or encumbrance affecting it within 
the meaning of section 73, and after the best consideration 
I have been able to give to the matter, I 
that his view is not the correct 

The language of the section is by no means clear or 
unainbigdous. The section seems to have been drawn 
under the notion that the assessment in cases where the 
property was leased was a separate one on the freehold

was

unable to sayam
one.

XXVIII.] THE QUEEN SX BEL. FEllRIS V. SPECK. 

May 5th, 1897. Meredith, C. J.
487
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Judgment, interest of the landlord, and the leasehold interest of the 
Meredith, tenant, a view for which the Assessment Act afjfords 

O.J. warrant.
It is true, that in a certain sense, the leasehold interest 

in this case is affected by the mortgage, but not, I think, 
. in the sense in which the language of the section

intended to be understood. What was meant, I think, was 
that the leasehold interest itself should be thesubject qf the 
encumbrance, where the qualifying property was a lease
hold interest, that is to say, an encumbrance created by 
the owner of the leasehold interest, or operating upon it

no

was

qua leasehold.
The learned Judge was also of opinion that if the encum

brance was to he taken into.account, the fact that it covers 
other property besides that of which the respondent was 
tenant, was to be considered, and in this I think he was 
right, I have no doubt that the respondent would be 
entitled to have the securities marshalled, so that recourse 
should be first had to the other land included in the 
mortgage, and so as to protect his leasehold interest, but 
even if that were not the case, the mortgage debt should, 
I think, be apportioned according to .the respective 
values of the two properties included in it, and in either 
case the respondent would be sufficiently qualified even if 
the encumbrance be one within the provisions of section 
73: see Moore v. Overseers of Parish of Garisbroolee, 12 
C.B. G61 ; Barrow v. Buclemaster, 12 C. B. 664.

The appeal must be dismissed and with costs.
A. H. I'-. L.
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if the 
rds no

? Regina v. Ballakd.

0n”sLrirto/,7È'fep‘-n 10 by Jur'J-R<‘-‘l*ction-Mlmda,mu» to

remanded under section 767 to await such trial, although his electron

Kt^^fïSK.'astt-ÆK'ïBra:-
hefore him toenabie

ifceresfc 
think, 
in was 
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ied by 
pon it :ge.

This was an application for a writ of mandamus directed 
to the sheriff of the county of Duff'erin to bring 
David Ballard, a prisoner confined in the county gaol 
charged with arson, before the County Judge, under 
tion 766 of the Criminal Code, to elect or re-elect whether 
he would be tried forthwith before the County Judge or 
demand a trial by jury.

The prisoner had been brought before the Judge and 
had elected to be tried before a jury and had been re
manded to gaol to await his trial. Subsequently he desired 
to be tried before the Judge instead of by a jury, and he 
caused a notice to be served on the sheriff that he wished 
to elect or re-elect to be tried by the Judge, but the sheriff 
took no proceeding under the notice.

The motion was argued in Weekly Court on May 11th 
1897, before Moss, J. A.

Î3Statement.
ncum- 
covers 
it was 
le was 
uld be 
scourse 
in the 
st, but 
should, 
pective 
either 

even if 
section 
olce, 12

one

sec-

I nuI

F. L. Rowell, for the motion. There are two questions arising 
on this application : (1) Has there been an election ? (2) If 
there has can the prisoner re-elect ? He may be tried 
before the County Judge : The Code, sec. 766. The 
sheriff must notify the Judge that he is confined, the nature 
of the charge, and cause the prisoner to be brought before 
him : section 766. The Judge should have the depositions. 
The evidence shews that he had none and that the prisoner’s 
election was qualified by his using the words “for the 
present.” His consent must be strictly construed: Whalen

Î •
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He is entitled
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Argument, v. The Queen, 28 U. C. R, at pp. 52, lo4

to reflect : Regina v. Prévost, 4 Brit. C. R 32b. JNo- 
wrong will be done to the Crown or any one.

John Cartwright,Q.C., Deputy Attorney-General, contra. 
The only use the depositions are to the Judge is to miorm 
him of the charge, which he was aware of in this case, and no 
harm is done to the prisoner by their absence. If a prisoner 
can re-elect once he may any number of times. I he 
law never intended a second election in a case like this, for 
where it wai intended, careful provision is made as in sec
tion 769 of the Code. There was no sufficient notice to the 
sheriff and no request to bring the prisoner before th® 
Judge. In any event there is no legal duty on the sheuff 
to do so: High on Extraordinary Legal Remedies, 2 ed.„

SeCSRoweil, in reply. The form of notice is not material. 
The rights of the prisoner must he considered : Regma v.

mandamus to the sheriff, see

H

\

ii

!
.

Burke, 24 0. R 64. As to a 
High, 2nd. ed., see. 133.i
May 13th, 1897. Moss, J.A. : —

The applicant is confined in the common gaol at Orange
ville, to which he was committed on the 29th January,. 
1897, under four warrants of commitment to stand his 
trial’upon charges of arson preferred against him.

On the 2nd of February, being brought by the sheriff of 
the county before the Judge of the County Court and 
being asked by the Judge to elect whether he would be
tried summarily before him or before a jury, he answered
(according to the statement in his affidavit) that for t e 
present ” he elected to be tried before a jury, and he
thereupon remanded to gaol. ,

He says that, at the time, he was under the belief that 
he would be at liberty later to change his election and 
consent to be tried by the Judge without the intervention, 
of a jury, if he was so disposed or advised.

desirous of being tried by the Judge

Ifl
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; was
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He sayedie is now
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instead of by a jury, and on the 6th instant, ho caused 
the sheriff of the county to be served with a notice that, 
he desired to elect or re-elect to be tried by the County 
Judge, at his Criminal Court, on the charges for which he 
was

Judgment, 

Mobs, J.A.

rontra. 
inform 
and no 
risoner 

The 
his, for 
in sec- 

e to the 
ire the 
! sheriff 
, 2 ed.,.

■!
committed for trial to the gaol. The notice contained 

demand upon the sheriff to bring the applicant before 
the County Judge for the purpose stated in it, and it is 
not shewn to have been accompanied by any such demand.

Nothing having been done by the sheriff in response to 
this notice, the applicant now moves for an order direct
ing the issue of a writ of mandamus to tiie sheriff, requiring 
him to bring the applicant before the County Judge, to 
give him an opportunity to elect or re-elect to be tried 
before the said Judge without a jury, or to .be tried by a 
jury, and on the argument the right to the order was put 
upon two grounds : 1st, that there had been no election ; 
2nd, that if there was

no

I

I
laterial. 
?gina v. 
îriff, see

an election, the applicant is entitled 
to withdraw the election made, and now consent to be 
tried by the County Judge without the intervention of a 
>ry.

The evidence does not make it clear when the applicant 
finally concluded to submit to be tried by the County 
J udge.

The delay between the 2nd of February and the 6th of 
May is attributed in -part to the difficulty in procuring 
copies of the notes of the evidence taken at the investiga
tion before the magistrate.

It was stated on the argument that although the inves
tigation before the magistrate was concluded about the 
29th of January last, copies of the notes of evidence which 
were taken by a stenqjgrapher 
the 4th instant.

Orange - 
January,, 
tand his

I

sheriff of 
ourt, and 
would be 
answered 
, “ for the 
id he was

were not procurable until

Upon the argument, Mr. Rowell for the applicant, stated 
that notwithstanding anything alleged in the affidavits 
to the cause of the delay in the extension and handing out 
of the stenographer’s notes of the evidence, he 
satisfied it was not attributable to the Attorney-General’s 
department.
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;ervention
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The application being for a mandamus against the sheriff, 
well as on behalf of the

hJudgment. 

Moss, J.A. and being resisted on his behalf,
Crown, on the ground, among others, that there is no 
remedy in this case by way of mandamus, it is necessary, 
having regard to the office of a mandamus, and the circum
stances under which it is ordered to issue, to see what duty, 
if any, the sheriff' is bound to perform, which the applicant 
has a legal right to ask the Court to enforce performance 
of, for the existence of a legal right or obligation is said to 
be the foundation of every writ of mandamus. I will 
assume, for the present, that the service of the notice 
the sheriff, on the. 6th instant, was a sufficient demand, 
although, upon the authorities, I am inclined to the oppo
site opinion. I will also assume that the delay creates no 
difficulty. The applicant was, on the 29th of January 
last, committed by the magistrate to, and he has been 
since confined in, the common gaol of the county of

as
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Ji

on re

>
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ever

hr
drDufferin, at Orangeville.

k does not appear whether the sheriff, within twenty- 
four hours after the committal, notified the County Judge 
in writing as required by section 766 of the Criminal Code, 
or whether a longer period elapsed before the Judge 
notified.

At all events, on the 2nd of February, the applicant was 
brought before the Judge, and, as stated in his affidavit, 

asked “ to elect whether I should be tried summarily ‘ 
before him or by a jury." I take this to amount to a 
statement that the Judge informed the applicant that he 
had the option to be forthwith tried before him without 
the intervention of a jury, or to remain in custody or 
under bail, to be tried in the ordinary way by the Court 
having criminal jurisdiction.

No record of the proceedings before the Judge has been 
produced or shewn on this application, but it is stated by.
Mr. McKay, the County Crown Attorney, who represented 
the Crown upon the occasion, that the applicant elected to _ 
be tried by a jury. It is clear he did not then consent to 
be tried by the J udge without a jury, and he appears to
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have been remanded to gaol—the appropriate procedure Judgment, 
where a prisoner demands a trial by jury.

Upon the material before me I must conclude that the 
applicant being committed to gaol for trial and the sheriff 
having notified the County Judge in writing that the 
applicant was so confined, stating the nature of the charges 
against him, the County Judge caused the applicant to 
be brought before him, and that upon the matters set forth 
in section 7<37 of the Code being stated to him by the 
Judge the applicant demanded a jury and 
remanded to gaol.

It is true he states in his affidavits that his statement to 
the Judge was that “for the present” lie elected to be tried 
by a jury. I can only regard this 
and it was evidently so treated by the Judge.

It does not appear to me that a prisoner upon being 
brought before a Judge under these sections of the Code is 
driven to decide immediately as to what he shall do. I 
nothing to hinder him from asking for delay or to prevent 
the Judge from granting it in a proper case. Here there 

no request for delay to enable the applicant to decide 
how he should determine the option given him. The pro
ceedings terminated in a remand to the gaol, evidently for 
the purpose of awaiting trial by a jury.

Under*the circumstances I do not see my way to grant
ing the relief sought on this application.

I do not see that there is any duty imposed upon the 
sheriff of again notifying the Judge with regard to the 
applicant or of taking any steps for bringing him again 
before the Judge in order that the latter may 
state to the applicant the matters set forth in section 767.

The sheriff’s part was performed when he notified the 
Judge in the first instance. The Judge having pursuant 
to the notification caused the applicant to be brought before 
him, and having remanded him, the applicant must, if he 
is advised that he is still at liberty to withdraw his demand 
for a jury and elect to be tried before the County Judge, 
adopt some course other than that taken on this application •

64—VOL. XXVIII. O.H.
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I am unable to conclude that the sheriff is under an 
obligation or duty, or that the applicant has a right upon 
•request, or notice, to the sheriff to require him, to now bring 
the applicant before the County Judge for the purposes- 
sought. And unless it is the sheriffs plain duty to do this 
without the agency of a mandamus, it should-not be ordered

to issue against him.
Mr. Rowell strongly contended that 

the applicant had elected to be tried by a jury lie 
entitled to (abandon that election and consent to be tried 
by the County Judge withoutthe interventioii^ofjury, 

^jjid the case

494
■ ;

Judgment. 

Mobs, J.A.
M

Hi
I

even admitting that 
stillwas

Beof Regina v. Prévost, 4 Brit. C. R. 32Ü, 
was referred to. If I had to determine this 
I should require further time to consider the 
I am not at present convinced that a prisoner, who, being 
brought before the County Judge, demands a trial by jury 
and is thereupon remanded to gaol, is entitled as of rig 
to afterwards drop the demand for a jury and insist upon 
being again brought before the County Judge m order that 
he may consent to be tried by him without the interven
tion of a jury. The applicant claims that his election was 
made under a misapprehension or mistake as to his position 
at the time. If there was any mistake it did not occur 
through the agency of the sheriff and he is not responsible 
for it Relief from the effect of the election, if any is to be 
obtained, must, I think, be sought for in some other form 

I do not at present determine anything as
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to these questions.

I decide this application upon the grounds above indi
cated. The application must be refused.
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ifThe Queen ex rel. Joanisse v. Mason.

Municipal Corporations—Municipal Election—County 
perty Qualification— ‘ ‘ A dual Occupation ’Par 
dated Municipal Act, 1892—55 Viet. ch. 42, sec. 73.

Held, that “ actual occupatîb» ” in section 73 of the Consolidated Muni
cipal Act, 1892, 55 V ict. ch. 42 (0.), which provides, with regard to 
the property qualification of candidates, that where there is actual 
occupation of a freehold rated at not less than $2,0(B the value for the 
purpose of the statute is not to be affected by incumbrances, does not 
necessarily mean exclusive occupation ; and that when two partners 
were in occupation of partnership property, each should be deemed in 
actual occupation of his interest in the property within the meaning of 
the above enactment.

Begina^ex rel. Harding v. Bennett, 27 0. R. 314, followed as to the latter

This was an appeal, from the order of Mr. James S. Statement 
Cartwright, Q. C., an,official Referee, sitting for and at the 
request of the Master in Chambers, made on April 14th,
1897, upon a motion to unseat the respondent, who had 
been elected a member of the County Council for the county 
of Carleton, upon the ground that he had not the necessary 
property qualification.

By sec. 14 of the County Councils Act, 1896, 59 Viet, 
ch. 52, the qualification for a councillor is the same as that 
of reeve of a town.

By sec. 73 of the Consolidated Municipal Act, 1892, 55 
Viet. ch. 42, qualification for reeve of a town is freehold to 
$600, or leasehold to $1,200, over and above incumbrances.

The facts shortly were as follows : Mason, the respon
dent, and his brother were in partnership, the two of 
them being jointly assessed as owners of a saw-mill pro
perty, a little over three acres in extent. They were 
assessed for $7,500, and the respondent therefore claimed 
that under section 86 of the Consolidated Municipal Act,
55 Viet. ch. 42, he must be taken to be assessed for one- 
half of the total assessment. The property was admittedly 
encumbered to an amount exceeding the total assessment, 
but the respondent claimed the benefit of the proviso to 
sub-sec. 1 of sec. 73 of the Act, alleging that he was 
in “actual occupation” of the property. The facts as 
to occupation were as follows : There was a mill upon the
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property owned by the partnership, two small houses occu
pied by tenants, another small house, unoccupied, and the 
respondent himself lived in a house upon the property, 
all being thfr property of the partnership. The partner of 
the respondent, though he did not live upon the property, 
used to work regularly at the mill, and was therefore as 
much in occupation of the mill, as the respondent. The 
two tenants were assessed as such for $200 each.

ihe official referee held (1) following Regina ex rel. 
Harding v. Bennett, 27 O. R. 314, that the respondent could 
qualify in inspect to the partnership property ; (2) that 
there was a substantial compliance with the requirements 
of the Act in respect to qualification, and that there 
actual occupation within the meaning of the Act.

The relator appealed from this order, and the appeal 
was argued on May 3rd, 1897, before Street, J.

H. P. Clement, for the relator, argued that exclusive 
occupation of the whole property in respect of the 
ment of which the qualification was claimed, was meant by 
55 Viet. eh. 42, sec. 73, (1), (0.) ; also that it was not to be 
assumed that the respondent had an equal share with his 
partner in the property.

D. L. McCarthy, for respondent, was not called on.

Street, J., held that the assessment of the respondent 
and his brother must be taken to be an assessment, not of 
the whole property, but of the property less the two houses 
assessed to the^jjgtuRl tenants, otherwise taxes would be 
paid twice on the saule property ; that the English authori
ties as to what constitutes actual occupation under the 
Poor Law, viz., exclusive beneficial occupation, are not to 
be applied to the proviso in 55 Viet. ch. 42, sec. 73, (1) ; and 
that the respondent must be taken to be assessed for 
half of $7,500, and to be in actual occupation of his 
half interest in the partnership property. He followed his 
prior decision in Regina ex rel. Harding v. Bennett, 27 
O. R. 314, that a presumption of equality arises from the 
assessment.

[VOL.
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J , °f ™<"n“ McLe™ Thomson, late of Toronto, who
died on September 20th, 1889, against John Bailey Reid
Minnie Re,d his wife, and The Reid Company of Toronto’
Limited, Claim,ng. on behalf of themselves and all other
TorontrSh ^ ,nBT'Cy Reidj that the Reid Company of 
Toronto, be declared to he merely an alias or trustee of
John Bailey Re.d, and that its assets be declared to be 
hable for the payment of his debts; that all the transfers, 
grants conveyances, or declarations of trust at any time
Bn’.]e °fiOr!n,faV0Ur °f SUC,‘ comI,any hy the said John 
Ba ley Reid, be set aside and be declared to he fraudulent 
and void as against his creditors ; that in the event of the

ftTS-l n F !nt,ffa and °the'' credit°™ being paid Cou.7 1 the Sa,d ComPa,‘y be wound un by the 
Comt under the provisions of the Winding-up Act that
a recover be appointed of the estates, rights, and credits
haï ant r' *■ ' "nd thc company ; and

that an injunction issue against both of the said de-
fendants to restrain them, their servants and agents from
nlaïntift 88 W h .V pr°perty t0 the Prejudice of the 
plaintiffs, or any other creditors of him , the said John
,„ j y R6,d' Wh0thc/ by simple contract, specialty, judg- 

ent, or otherwise, howsoever ; that the defendant Minnie
Re d of6 n Tttrustee for the defendant John Bailey 
K id of all such share or interest as she now holds in the 
said company, by virtue of the shares in the said
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I find on the evidence that J. B. Reid* was in 1894, 
largely indebted to the plaintiffs and others, principally 
the”outcome of land transactions of a speculative character ; 
that he was fully alive to the situation which was serious, 
and in fact desperate, unless some very quick and unex
pected turn should take place with reference to the values 
of property in the districts in which he was interested. 
In August, 1894, the evidence shews that the margin in 
the properties had dwindled down to a point not appre
ciably distant from zero. For four years under his 
management, the properties had not seemed to be capable 
of carrying themselves. There were heav taxes both 
local and general as regards properties of thi description, 
and in this and similar localities, there was no immediate 
prospect of improvement in prices or rentals. The situ
ation had been aptly described by Messrs. McMurrich & Co., 
in their letter of December 6th, 1893, when they say, * 
“The properties are not realizing nearly enough to pay

•J. B. Reid curried on business a» a lumber merchant, and the Reid 
Company of Toronto, was incorporated under the Ontario Joint Stoc 
Companies Act, for the purpose of trading in lumber, timber, coal, wool, 
etc. On September 1st, 1804, J. B. Reid copveyed to the company «U 
hie stock in trade, book-debts, good-will of his bumness, his business 
premises, and all other his real and personal estate.-lUr.

own

[VOL.THE'ONTARIO REPORTS.498
Statement, standing in her name ; and for all proper directions and 

further relief.

The action was tried at Toronto, before Falconbridoe, 
J„ on October 26th, 30th and 31st, 1896 ; and March 1st, 
2nd and 3rd, 1897.

The facts as proved in the evidence are fully stated in 
the judgment and the footnotes thereto.

Moss, Q. C., for the plaintiffs.
McCarthy, Q. C„ for the defendants J. B. Reid and the 

Reid Company of Toronto.
F. E. Bodgins, for the defendant Minnie Reid.

May 6th, 1897. Falconbridoe, J.
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the interest and taxes, so that the mortgagees will be Judgment 
losing money by taking possession of it. We have been*.T-, 
carrying it so far in hopes of improvement.” "j." gc'

I do not see the force of the verbal evidence/and the 
argument thereon based, that the estate of George Reid 
Jr., was to indemnify J. B. Reid -against certain of these 
mortgages. That does not seem to be the effect of the 
writings, and at any rate there was no security for" such 
mdemmty except the mortgaged property itself; but 
J. id. Reid covenants to indemnify his brother’s 
to properties which are conveyed to him.

therefore, at the time of the formation of the company 
the business was all lie had with whicl/to pay his debts,' 
and he had nothing but the business property to protect 
except some money and personal notes which he savs he 
had m the safe.

II
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About this time lie had a conversation with Mr. Strnthv 
the manager of the bank with which he was then doh£ 

usiness. J. B. Reid told Stratliy he was taking action to 
form a company. Strnthy asked the object, and Reid said 
to get over the difficulty which might arise in connection 
„ his personal covenants on mortgages given by him and 
George ; that he wished to place himself in a position to 
avoid payment ot them. The company was formed a short 
time alter this conversation took pi 

I have no hesitation in 
of this conversation

ace.
accepting Mr. Strathv’s version 

„ . ., as bein£ in substance true, and as
n owing a side light on the whole transaction.
Mr J. B. Reid denies Mr. Strathy’s statement only in 

very taint and general terms. He thinks Mr. Strathy has 
misconstrued what he (Reid) said or is terribly mistaken 
hut his own account of what lie said, viz., that he had been 
so worried and bothered in connection with his brother’s 
estate . owing to mortgages on real estate • •

that I did not
it, and the Reid 
rio Joint Stock 
iber, coal, wood, 
the company all 
bss, his business

...—vr-sarass - -
-lie facts of the case, therefore, present no difficulty.
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Judgment. As to the law :
Falconbridge, 1- Plaintiffs are creditors. The property mortgaged is not 

J. ’ sufficient to satisfy the debt. The mortgagees are creditors 
for the balance and it is not necessary to exhaust the 
security or to go into the Master’s office to find this fact: 
Crombie v. Young, 26 0. R, at p. 202 ; May on Fraudu
lent Conveyances, 2nd ed., pp. 163-164.

2. The evidence discloses no satisfaction of the judgment 
for $4,697.39 alleged in the fifth paragraph of the statement 
of claim* , There was no such agreement arrived at or 

tipulated for in the negotiations with the plaintiff 
Mr. T. C. Thomson or with Mr. H. J. Wright, solicitor 
for the plaintiffs.

It is a question of intention and consideration and agree
ment : Cumber v.Wane, Smith’s L. C. 8th ed., vol. 1, p. 366 ; 
Foakes v. Beer, 9 App. Cas. 605 ; Underwood v. Underwood, 
[1894] P. 204. And our statute, 58 Viet,eh. 12, sec. 53, sub
sec. 7 (0.), contemplates an express acceptance (or an agree
ment for that purpose) of part performance of an obliga
tion. In the same line are Mason v. Johnston, 20 A. R. 
412; Day v. McLea, 22 Q. B. D. 610; and the plaintiffs 
have not altered their position to the detriment of the 
estate of George Reid : Munson v. Hauss, 22 Gr. 279.

As I understand their position the plaintiffs do not set 
up a case of preference but the intent to defeat, delay, 
etc., and it seems to me that the elaborate argument of 
defendants’ counsel as to the difference between the Stat
utes of Elizabeth and the R. S. 0. ch. 124, does not apply : 
35 Viet. ch. 11, now R. S. 0. ch. 96, sec. 5.

If it was necessary to prove the intent of J. B. Reid, 
that has been fully proved by the circumstances, and by 
the weak denial of J. B. Reid 'against the positive affirma
tion of Mr. Strathy.

As regards Mr. J. B. Reid and the defendant company 
the facts appeared to me to be so clear at the trial that I
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reserved judgment only for the purpose of considering Mr. Judgment. 
McCarthy’s strenuous and ingenious argument as to the Falote, 
eflect of recent English decisions which he contended stood J- 
effectually in the way of the plaintiffs’ recovery.

_ For as to the facts there was but one conclusion. The 
situation being as I have above stated, J. B. Reid proceeds 
to form his company. No outside assistance is invoked, 
no foreign capital invited. The husband and wife own all’ 
the stock but three shares, one of which is allotted to Mr.
Loughead, book-keeper of J. B. Reid, another to Mr.
Cherry, erstwhile yard foreman, and another to a solicitor 
of the former firm. They were all five directors.

On September 7th, 1894, at a meeting of directors it was 
moved by Mrs. Reid, seconded by Mr. Cherry, and carried, 
that Mr. Reid be engaged as manager of the company for 
five years at a salary of $2,000 payable weeHy on his 
giving security; etc. * * .” 7

And at a meeting of the same five shareholders held 
the same day this arrangement for Mr. Reid’s 
was solemnly cojmrmed.

At a meetifig of directors held September 14th, 1894, 
by-laws were enacted, a call of 10% was made, the salary of 
Mr.Reid, the manager, was increased from $2,000 to $3,000 a 
year and a re-arrangement or manipulation of the stock 
was made.

501X
■I

III

i!

on
engagement I

At a meeting of shareholders held September 20th, 1894, 
there were confirmation and approval of all resolutions and 
transactions of the directors up to date except that on 
motion of Mrs. Reid, seconded by Mr. Cherry, Mr. Reid 
was not required in the security he was to give the 
pany to include therein the shares held by Mrs. Reid “ as 
she holds those shares in her own right and objects to put 
them in as such security.”

So that J. B. Reid goes on managing the concern as be
fore the incorporation, he is assured $3,000 a year, and the 
property, should the transaction be upheld, is effectually 
placed beyond the reach of creditors.

65—VOL. xxvm. O.R.
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In re Carey, Ex parte Jeffreys, [1895] 2 Q. B. 624, seems 
Falconbridge, to be quite in point, but Mr. McCarthy contended that this 

was reversed in the judgment of the House of Lords

Judgment.

in Salomon v. Salomon, [1897] A. C. 22. I do not think it 
touches it. In the latter case a solvent trader sold a solvent

J.

business to a limited company consisting of the vendor and 
six members of his family. The company became insolvent 
and went into liipiidation and creditors sought to make 
the vendor liable. In re Carey is not referred to in the 
arguments onjudgments.

In the present case the company was and is the mere alias 
apd agent of J. B. Reid, and there was fraud on creditors, 
both of which propositions are negatived in Salomon v. 
Salomon.
. As to the stock held by Mrs. Reid, notwithstanding 
the many suspicious circumstancesjattendant on the man
ipulation of the life policies, yet I conceive it to have been 
out of J. B. Reid’s hands and now out of my power to 
interfere with the declaration in favour of his wife made 
by J. B. Reid, even though the endorsement evidencing 
the same may not have been made on the day it bears 
date. She will be, however, held to her counsel’s offer to 
transfer beg shares for $2,00(Hf plaintiffs so elect.

There will be judgment foRhe plaintiffs, declaring that 
the defendant company is the agent of defendant J. B. Reid, 
and that the several conveyances and transfers made by de
fendant J. B. Reid to defendant company of defendant J ,B. 
Reid’s freehold and leasehold estates and of his business 
assets, goods, chattels, book-debts, stock in trade, lum
ber, shingles, office furniture, plant and fixtures, and 
other property and effects, are as against the plaintiffs and 
the other creditors of the defendant J. B. Reid, fraudulent 
and void, and that the assets of the defendant company are 
part of the general assets of the defendant J. B. Reid, and 
are liable to be applied towards satisfaction of his debts, 
subject, however, to the rights of the creditors of the .. 
company, and that the said conveyances and transfers be 
set aside so far as necessary to give effect to the above

!
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*’ur th6 appointment of a receiver with Judgment 
the direction usual in cases of this uatdre as to the duties 
of the receiver and as to the proceedings to be taken for 
proof of creditors’ claims and realization of the property 
m default of payment, with full costs of suit to plaintiffs 
including costs of all the examinations for discov 

The receiver to be appointed shall deal 
classes of creditors as the law directs.

Declaration also that thejudgment for $4,697.29 referred 
to in the fifth paragraph of the statement of claim has not 
been satisfied

[VOL. 50?
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alleged by defendants and that the issue 
as to this directed by an order in Chambers to be disposed 
of at the trial, is found in favour of the plaintiffs.

No costs as between plaintiffs and defendant Minnie 
Reid.
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Z
. [DIVISIONAL COURT.]

Petrie v. Machan.

XHfi.ii.ll Court—"Sum in Ditpute"—Bight of *• ch- Sl*
sec. 148.

\ j Where the subject matter of the claim in a Division Oourt 's one cause of

i

an action inThis was an appeal from the judgment in 
the Tenth Division Court in the county of York under 
the following circumstances :—

The plaintiff caused a 
defendant out of the 
of York, on the jkiri

Statement.

to be issued against thesummons
4th Division Court in the county 

of October, 1896, for a claim of 
served on the defendant on$100, which summons was 

the 27th of October, 1896. On the 3rd of November, 
1896 the defendant gave notice, disputing the plaint)ft s 
claim and the jurisdiction of the Court to try such claim 
On the 12th of November, 1896, the Judge of the said 
Division Court ordered all papers and proceedings in 
this cause to be transferred to the Second Division Court 
in the county of Perth, in pursuance of section 87 of the 
Division Courts Act, R. S. O. 1887. On the 8th of 
Jgftimny, 1897, the plaintiff gave notice of 
Judge at the trial for an order that the plaintiff ’s claim he 
amended to read as follows :

V
motion to thea

1896.
March. To amount of contract price for adver

tising, etc. ..........................................
Interest thereon' from 1st March, 1895, 

to this date at 6%..............................

$100 00

10 50

$110 50
!•Dated at Toronto, this 23rd day of December, 1896.i

Im
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The cause came on for trial at the said last mentioned 
Division Court, on tïïèvSth of January, 1897, when the 
amendment was allowed\by the Judge, and! the plain
tiff based his claim upon the following instrument :

y/ September 12th, 1893.

Statement.
1

H. W. Petrie,
Machinistariï General Machine Dealer,

Toronto, Ont.
Please enter for your descriptive catalogue of machinery 

for sale the undermentioned machinery, etc., as per agree-

.6u

of48 :

ment below.
Two saw mills with all parts as last running including 

all machines, etc., in both mills, one of which is at Monc
ton, the other Carmunnock, county of Perth and Huron, 
to net me $1,000,

I hereby authorize you or your agent to sell for cash 
or credit, or partly for cash and partly for credit, or 
exchange, the above machinery, etc., en bloc or in parcels, 
at a ligure not less than the above amount, clear of all 
expense except cost of delivery to works, any surplus above 
said sum to go to you. In case you take note or notes in 
payment or part payment of above amount you to give me 
your own note or notes falling due at the same time or 
times respectively as the note or notes given you. I 
retain to myself the right of selling or of exchanging 
or of otherwise disposing of said goods in whole or in 
part without the assistance of H. W. Petrie or his agent, 
but agree in such case to pay you ten per cent, com
mission on the above amount to cover outlay for adver
tising, etc. ï I agree to notify you immediately upon 
my selling or otherwise disposing of said goods as 
aforesaid. I also agree to .deliver my said machinery 
or any part of it when sold or exchanged as above men
tioned to the nearest railroad station or dock within 
ten days after written instructions to do so. The above 
machinery remains at my risk. Same commission to 
apply in case of withdrawal of offer. Proceeds from sale 
of above machinery to be paid to

1n in 
nder
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It was shewn that the defendant had sold the mach
inery for $350.

The learned Judge gave judgment for the plaintiff for 
$35 as ten per cent, commission upon the sum of $350- 
for which the defendant had sold the machinery, the 
plaintiff protesting that he was entitled to judgment for 
$100 and interest from the date of such sale. The learned 
Judge granted a new trial and upon such new trial gave 
the same judgment, and the plaintiff* appealed to this 

Court.
The appeal was heard on April 8th, 1897, before Armour,. 

C.J., and FalcÔnbridqe and Street, JJ.

506 THE ONTARIO REPORTS.

IStatement.
t
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t
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i
i
1

R. McKay, for the plaintiff. 
Ayleaworth, Q.C., for the defendant.

<

iMay 10th, 1897, the judgment of the Court was deli
vered by Armoüb, C. J. :— i

i
<Counsel for defendant objected that this case was not 

appealable because he contended that “ the sum in dispute 
upon the appeal” did hot exceed “$100 exclusive of costs” 
within the meaning of section 148 of The Division Courts 
Act, for he argued that although the sum claimed in the 
action and in dispute was one hundred dollars and interest, 
because the sum of thirty-five dollars had been recovered at 
the trial, that sum of thirty-five dollars was no longer in dis
pute, and that it was only therefore the difference between 
that sum so recovered and the sum claimed in the action 
of one hundred dollars and interest that could be said to be 
in dispute “ upon the appeal.” But this contention cannot 
in my opinion prevail. Y

The subject matter of the suit was one cause of action 
only—the breach by the defendant of an entire contract in 
respect of which the plaintiff claimed that he was entitled 
to receive one hundred dollars and interest.

The plaintiff is still claiming that sum upon appeal and 
is disputing the sum of thirty-five dollars as being the

t
I i

t
l
tt

i: 1

f

,1

13
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proper amount recoverable for the breach of the said con- Judgment, 
tract, and I think, therefore, that the sum of thirty-five Armour, C.J. 
dollars is as much in dispute as the difference between that 
sum and the sum claimed by the plaintiff* of one hundred 
dollars and interest.

And I think, therefore, that the sum in dispute upon this 
appeal exceeds the sum of one hundred dollars exclusive of 
costs, and that the appeal must be heard.

Had the subject matter of the suit been two causes of 
action one for thirty-five dollars and the other for sixty- 
five dollars and interest and the plaintiff* had recovered in 
respect of one of them and failed as to the other, I should 
have thought that the sum in dispute upon the appeal was 
only the sum which he had failed to recover.

But the subject matter of this suit being but one cause 
of action, the breach by the defendant of an entire contract 
in respect of which the plaintiff* claimed one hundred doll
ars and interest and still claims that sum upon this appeal, 
it cannot in my opinion be said that because he has recov
ered thirty-five dollars in respect of such breach which he 
disputes as being the true amount which he is entitled to 
recover, that that sum is no longer in dispute, but that only 
the difference between that sum and the amount claimed 
by him is the sum in dispute upon the appeal, and I think 
that the whole sum claimed by him is the sum in dispute 
upon the appeal.

507PETRIE V. MACHAN.OL.
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Held
Hartley v. Maycock et al. of

gu
tillHatband and Wife—Conveyance by Wife—Non-joinder of Hatband—59 

Viet. ch. 41 ( 0.)—Limitation of Actions— Visible Possession—Enclosed 
Laiuls—Unenclosed Lands—Sale of Timber—Trespass—Interval in 
Possession—Building Operations—Farm Work—Adverse Possession— 
Assertion of Bight by True Owner—Equivocal Acts—Entry by one 
Tenant in Common—Residence out of Ontario—Possession of Unen
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1. The plaintiff claimed on undivided interest in the farm of his uncle, 
who died intestate and without issue in 1854, seized in fee simple and 
in possession. One of the links in the chain of title of the uncle was a 
conveyance made in 1846 by a married woman, whose husband did not 
join in the conveyance :—

Held, that the conveyance was wholly inoperative, and was not validated 
by 59 Viet. ch. 41 (0.), as the action was begun before the passing of 

sec. 2 excepts pending litigation ; and this objection 
e plaintiff’s claim, for, although the uncle’s possession 

was evidence of his seizin, the plaintiff’s case disclosed his title and 
shewed that the true title was in the married woman.

2. Shortly after the uncle’s death his widow returned to the farm, which 
she found in possession of a man put in by a person to whom her hus
band had contracted to sell, and sne thereupon ft 
and continued to reside upon the farm till her 
exception of a short interval in 1874. Duri 
tilled such part of the farm as was enclosed
put such part as was enclosed and not under cultivation to the ordinary 
farm uses. In 1873 she made a conveyance of the whole farm to a 
neighbouring farmer, who worked it until 1879, and then rented it until 
1881, after which he put his son, one of the defendants, into possession, 
and the latter then continued to work it up to the time this action was 
brought in 1895, though until 1889 he did not live in the house erected 
upon it. In 1885 the widow’s grantee purchased the rights of the heirs- 
at-law of the person to whom the plaintiff’s uncle had contracted to
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sell :—1 ThHeld, that the widow entered as a trespasser, and so, in order to extinguish 
the right and title of the heirs, her twenty years’ possession must nave 
been actual, visible, and continuous ; and the Statute of Limitations 
operated only as to the enclosed part, notwithstanding sales by her of 
timber from the unenclosed part, which must be treated as mere acts of 
trespass.

Harris v. Mudie. 7 A. R. 414, followed.
3. In April, 1874, the dwelling-house on the farm was destroyed by fire, 

and during a short period until it was rebuilt the widow did not actu
ally live upon the farm, but stayed in the neighbourhood, and the work 
of the farm went on as usual :—

Held, that during this interval her possession was a visible one, by reason 
of the building operations and the farm work.

Agency Company v. Short, 13 App. Cas. 793, and Coffin 
Land Company, 21 0. R. 80, distinguished.

4. Another nephew of the deceased resided with the widow 
for about two > ears after her return to it, but at that time had no 
interest in it, his father being then alive ; and he made occasional visits

I after 
plead 
claim 
prove 
of tit 
the le

Th.
were
Mayc
fence

v. North American■

n the land

111



:
.POL. XXVIII.] HABTLEY V. MAYCOCK. 509

ni l rp°i!fthe en<lcnc8’ th?6 lle dld »ot go upon tlie land in the insertion

-mm
it was a possession by his license. ’ aC

ant in common is not an entry by his co-tenant, 
b. Ihe fact that the heirs were resident out of Ontario entitled them to 

25 ViTch 20et° "S theil“0‘i‘>"tl'“> if they had been re,,d™t, :

:
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7. Therefnre, in 1874 the right and title of the heira at-law as to the 
enclosed part of the farm were extinguished.

widow’s grantee entered not as a mere trespasser, but, after the 
conveyance to him, or, at all events, after the expiration of twenty years 
6™ her entry, was m under colour of right, and his right was nït com

sion of the whole of the land included in his conv 
and title of the plaintiff were therefore exti 
an entry made in 1878 by the plaintiff, who "had no 

tfVand or any authority from those interested ii 
9. Hut if not, the defendants were at least «nt.it.lorl t

ili:8. The

pedal possess! 
at and visible posses- 

eyance ; and the right 
™. w=f6 ““P»?™ extinguished ; notwithstanding 
os.+i < plaintiff, who had not then any interest
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This was an
the action of ejectment brought by T. W. Statement. 

Hartley, claiming to be entitled to one undivided one- 
eighteenth share or interest in the south half of the west 
half ot lot 1 in the 8th concession of the township of 
Mersea, as one of the heirsJat-law of one James Hartley, 
who, the plaintiff alleged, died intestate and without issue 
in or about the month of November, 1854, seized in fee 
simple and in possession of the lands.

The defendants John J. Maycock and Lydia J. Haycock, 
after setting up that they were in possession of the land! 
pleaded the Statute of Limitations in bar of the plaintiff’s 
claim, and they set up a claim to be allowed for their im
provements as having been made und,er a bond fide mistake 
of title, in case the plaintiff should establish his title to 
the land.

The defendants the Building and Loan Association, who 
mortgagees of the land by mortgage from one James 

Maycock, pleaded the Statute of Limitations as their de- 
fence to the action.
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May 26,1,897. Meredith, C. J.

The first question which arises is as to the proof of the 
title of James Hartley. A sufficient paper title was made 
out if the conveyance from Eliza Simon to Alexander 
Shaw dated the 10th January, 1840, which forms one of 
the links in the chain of title, was effectual to pass the land 
which she professed to convey by it.

At the time of the conveyance by Eliza Simon she was 
a married woman, her husband, Christian Simon, being 
then living, and he did not join in the conveyance, ihe 
conveyance was therefore wholly inoperative, and not 
validated by 59 Viet. ch. 41 (0.),*
cepts from the operation of the Act litigation pending at 
the time when it was passed (7th April, 1896), and tins 
action was then pending, having been begun on. the 11th

March, 1895. -
This objection is fatal to the plaintiff’s claim, though 

James Hartley died in possession ; his possession would

as sec. 2 ex ex-

no
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The trial was begun before Meredith, C. J., without a 
jury, at Sandwich, on the 27th April, 1897, and continued

at Toronto on the 20th May, 1897. .
E. D. Armour, Q.C., J. L. Murphy, and Sale, for the

P A. H. Clarice, for the defendants John J. Maycock and

^Allan Cassels, for the defendants the Building and Loan 

Association.
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Statement.

valid and effectual to have paused the estate which such conveyance pro
fessed to pass, of such married woman in said real estate.

2 Nothing in the preceding section contamed shall render valid y 
such conveyance as aforesaid to the prejudice of any title subsequently 
to the execution of such conveyance and before the passing of this A , 
acquired from the married women by deed duly executed and certified as 
bylaw required, unless the actual possession or enjoyment of the rqa, 
estate conveyed or intended to be-conveyed by the prior conveyance
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■Judgment.

Meredith,
C.J.for the

r nf . ^Ct a8.t0 ,them and ™y view of the law as ap- 
phcable to those findings.

James Hartley died in the year 1854, probably about 
September intestate and without issue, having shortly 
before his death contracted to sell the land to Peter Hen- 
derahott, who paid $100 on account of his purcha 
An agreement

come

Dck and

id Loan | -

:

se money.
, “ tp the saIe and purchase appears to
ave been executed, and Hartley went to the neighbourhood 

of Sarma, leaving a man named Rider in charge of the 
farm, intending to return in the following spring, when 
as it was arranged, Hendershott’s purchase 
pleted.

of of the 
ras made 
lexander 
is one of 
the land was to be com-

Hartley died of cholera, as I have said, about September, 
18d4, and shortly after his death, and durin» 
autumn his widow, Jane Hartley, returned to the farm 
where she found a man named Toomey in possession, he hav
ing been put m possession by Hendershott after Hartley’s 
crops* that year had been harvested, and she thereupon
the”iaildt0°k P°9SeSS,0n’ no one bei"g actually living on

on the farm down to 
an interval—the exact 
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Judgment, very short-daring which, owing to the dwelling-house 
77, having been in the month of Ap* 1871, destroyed by 

C J ’ fire, she stayed with James Haycock on a farm almost 
opposite to the one in question, where she remained until 
the house was rebuilt, when she returned to the land in

q At the time Mrs. Hartley returned to the land after her 
husband's death, about eight or ten acres of it were cleared, 
or partly cleared, and fenced, a part Ufeing cultivated, and 
there was within that enclosure, besides the dwelling-house,

a barn or* stable. \
Durinv the whole period from the time of her return

the farm after her husband’s death until her own deat ,
Mrs. Hartley herself or her tenants under her or James 
Maycock as her grantee tilled so much of it as was within 
the fences and fit for cultivation and put the remainder o 
what was within the fences to those uses to which a farmer 
ordinarily puts his enclosed land ; there was no interrup
tion of that user during the whole period, and the occupa
tion was visible as well as continuous.

The remainder of the land was unenclosed and uncul
tivated, but on two or three occasions Mrs. Hartley 
sold some of the trees which grew upon it, and the 
land remained substantially in the condition I have 
mentioned down to the time when James Maycock died, 
which was twelve years ago, and since then very con
siderable improvements of a lasting character have been 

the defendant John J. Maycock, m clearing,

512
idet 
lam 
aun 
as a 
inte

0
of t 
him 
she * 
time 
she ( 
ling

T1
havi 
alive 
thosi 
and i 
any i 
had 
owne 
of Li] 
then

At
the h
Mayc
then
heirs
puipc
plain!
keepi
being
this u
allega
the p
especi
exiimi
betwe

made by
fencing, and otherwise.

George Hartley, who claims to be entitled 
heirs-at-law of James Hartley, and who was a nephew o 
the latter, resided with Mrs. Hartley on the land for about 
two years after her return to it, but at that time he 
had no interest in the land, his father being then alive, and 
he made occasional visits to the farm in subsequent years, 
and paid the taxes on it for the year 1872. During all tin» 
time he made no claim to any interest in the land, and m 
going there and visiting his aunt he did not do so with any

as one of the

Aft

;

m
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idea of having any right, as owner of an interest in the 
land, to live upon it, but merely as the guest of his 
aunt, and in paying the taxes he did so on her behalf and 

an act of kindness, and not as having or claiming any 
interest in the land for himself or any one else.

On the 31st May, 1873, Mrs. Hartley made a conveyance 
of the land to James Maycock, assuming to convey it to 
him in fee simple, but, notwithstanding the conveyance, 
she continued to live in the house upon it down to the 
time oi her death, and the fair inference is, I think, that 
she did so under some arrangement with Maycock entit
ling her to live there during her lifetime.

The plaintiff came to Canada in December, 1878, not 
hai ing then any interest in the land, his father being then 
ahve, or, so far as appears in evidence, any authority from 
those interested in it or any of them to represent them, 
and about that time made what would, had he had then 
any interest in the land, or bad he represented any one who 
had an interest in it, have amounted to an entry by the 

, ’ uPon sufficient to stop the running of the Statute 
o Limitations, if the right of entry of the owner had not 
then been barred.

At this time a man named Smith Lane was livino- in 
the house on the land as tenant of the house under James 
Maycock, and it was asserted by the plaintiff that Lane 
then signed a writing acknowledging himself tenant to the 
heirs of James Hartley of the whole of the land. What 
purported to be a copy of this writing was produced by the 
plaintiff—the original being said to have beeji left for safe 
keeping with a man named Quine, who is Head, and not 
being produced. The evidence does

Judgmen^

Meredith,
C.J.
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... not satisfy me that
this writing was signed by Smith Lane—the proof of this 
allegation of fact depends entirely upon the evidence of 
the plaintiff, and it would not be safe to rely upon it, 
especially in view of the statement made by him on his 
examination for discovery that a bargain was not come to 
between him and Lane.

After Mrs. Hartley died James Maycock continued to

!
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Judgment, use the land as lie had done during her lifetime until the 
1st November, 1879, when it was rented by him to John

ent

a. Maycock for two years. John A. Maycock did not live 
in the dwelling-house, but worked the farm as James 
Maycock had done, and during his tenancy completed the 
clearing of about an acre in addition to what had been 
previously cleared. Alter John A. Maycock s tenancy 
terminated, the defendant John J. Maycock entered under 

arrangement with James Maycock, who was his 
father, and has ever since used and worked the farm as it 
had been previously used and worked—though until the 
29th December, 1889, he did not live in the dwelling-house, 
but he has ever since that date done so. While not living 
in the dwelling-house it was used by him as a store-house 
for farm implements, and during the winter as a work

shop for the purposes of the farm.
In October, 1885, a claim having been made to the land

behalf of the widow
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through Mr. S. M_. Jarvis, acting 
and heir-at-law of Peter Hendershott, James Maycock be
came the purchaser from them for $1,000—$300 of which 
he paid in cash, and the balance of which was secured by 
mortgage of the land to Jarvis. This mortgage, after pass
ing through several hands, has become vested in the de
fendants the Building and Loan Association, and a conaid" 
erable part of the mortgage money has been paid by the 

defendant John J. Maycock.
James Maycock bought in good faith, and after this pur

chase honestly believed that he had become the true and 
absolute owner of the land, subject only to the mortgage to 
Jarvis ; and the improvements made by him and those

made under

on
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claiming under him after that purchase 
a bond fid# mistake of title, if he had not then a good title 

to the land.
Upon the facts as I have stated them, it is contended by 

the defendants that the right and title of the heirs of James 
Hartley, if they ever had any, are extinguished by force ot 

the Statute of Limitations.
Mrs. Hartley must, in my opinion, be treated as having
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entered in September, 1854, as -a trespasser, having no title J-dgment. 
or colour of title to the land, and that being so, the twenty
zirmhyhei’ ™ °rder to ***&
and title of the herns, must have been actual, visible, and 
continuous ; and m accordance wit^the law as laid down 
by the Court oi Appeal in HarZv.-Mudie, 7 A R 414
acres tath-eh°Tt\if ^ as to the «Mit or ten
acres which she had enclosed, and
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to the eight or ten 

treated as mere acts ofof timber from it, which must be 
trespass on her part.

It was objected by Mr. Armour that 
possession was Mrs. Hartley’s
, ... , . ,not,actua1' v|sible, and continuous, even as

the part of the land which was enclosed ; because, as he
contended, for the period during which she did not reside
on it owing to the destruction of the dwelling-house by
acl. ?’aS-mP08SeSSi0n by her',md at all events no 
actual and visible possession ; and he cited for his conten- 
tion, among other cases, Agency Company v. Short 13
Com' CaS' If na"d V' *0rth American Land
Compaq 21 O. R. 80; but, in my opinion, neither of 
these cases|supports it. i

Agency Company v. S/miVgoes no further than to de
cide that ‘ where one enters upon the land of another and 
.olds possesion for a time, and then, without having 

acquired title under the statute, abandons possession, the
nghtful owner, on the abandonment, is in the same position
m all respects as he was before the intrusion took place f 
tat m this case there was no “abandonment of possession,"

I understand Lord Macnaghten (p. 798) to use that ex
pression, by Mrs. Hartley. It is true that she did not dur
ing the interval referred to actually live upon the land, but ' 
the season of the year when the fire took place, the month of 

pill, was one in which farming operations would be pro
ceeding probably daily, and the work of rebuilding 
) °U e.88 PromPfcty begun, and while it was proceeding the 
possession was undo.btedly a visible one by reason of the 
adding operations, as also I think it was by reason of the 

farming work which was going on upon the land.
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iiNor is there anything decided in Coffin v. North Ameri

can Land Co. inconsistent with that view ; that decision 
proceeded on the ground that, although the plaintiff in that 
case cropped the land in summer, he during the winter did 
nothing to it but draw some loads of manure upon it, 
which he spread in the spring, and Mr. Justice Street points 
out that, excepting for this, the plaintiff during the winter 
absolutely withdrew to his own lot, and that acts of posses
sion during the winter must be looked at by themselves 
and be separated from the acts during the summer, and I 
find nothing in- his observations to lead to the conclusion 
that the summer occupation was not actual, visible, am 
continuous, but the contrary ; and that being so, the cir
cumstances to which I have referred of the season of the 
veal. at which the fire occurred and the rebuilding took 
place make the case an authority for the position which,
apart from authority, I should take to be the correct one
that the operations which were going on on the land 
amounted to an actual and visible possession by th 

doing them.
It was further 

cumstances which I have 
visits to the land and the payment of the taxes by him, to 
which I have referred, justify a finding that the possession 

ot that of Mrs. Hartley, or at all events a finding that 
with the license and by the authority 

all events they amounted 
of several tenants in

Judgment.

Meredith,
C.J.
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common so as to enure to the benefit of Ins co-tenants as 
well as of himself. As to the first of these positions, I

have already indicated that.my finding of fact is agains 
Mr. Armour’s contention; and as to the second even it 
what happened amounted to an entry by George Hartley, 
which I think it did not, that entry could not operate in 

of George Hartley’s co-tenants. It seems tome 
rjjwjo follow from the provision of the Act that 

tenant in common is not the possession , 
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is not an entry by his co-tenant ; for wliâtes an entry Judgment, 
but the taking of possession ? And that waf,he view ex- 
pressed by the present Chief Justice of Ontario in Harris C.J. ’ 
v. Mudie, 7 A. R. at p. 419.

The fact of James Hartley’s heirs—all of them at least 
except George—being resident out of Ontario entitled 
them to no

imeri- 
ecision 
in that 
ter did 
lpon it, 
t points 
winter 
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longer time to bring their action than if they 
were residents of Ontario : see 25 Viet, ch, 20.

I come, therefore, to. the conclusion that in September, 
1874, the right and title of the heirs-at-law of James Hart
ley as to the eight or ten acres enclosed were extinguished.

Different considerations apply on this branch of the case 
to the possession of James Maycoek and those claiming 
under hinA He entered not as a mepe trespasser, and after 
the convejVnce from Mrs. Hartley, or, at all events, after 
the expiration of twenty years from her entry, he was in 
undercolor of right, and Harris v. Mudie recognizes it as 
law that the right of a person who so enters or is io-pkses- 
sion is notoonfined to the portion of the land of which he 
is in pedafpossessiori, and warrants a finding on the facts 
of this case that James Maycock and those claiming under 
him were in the actual and visible possession of the whole 
of the parcel of land which the deed of his grantor pur
ported to convey to him, and that is the conclusion to 
which I come on this branch of the case, and if that be so, 
in any view of the casij, the right and title of the plaintiff 
are extinguished.

If, however, the right an^title of the plaintiff have not 
been extinguished, the defendants are, in my opinion, and 
upon my findings, entitled to be paid for the lasting im
provements made by them and those under whom they 
claim since the purchase ^m the Hendershotts in 1885, 
but there should be set off against such an allowance the 
mesne profits since that date ; the lien for these impr 
ments upon the undivided share of the plaintiff should,/ 
however, be limited to a proportion of tl/em equal to that' 
which his undivided share bears to the whole number of 
undivided shares.
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i

I have not considered the question as to the proof of the 
share which he claims, so 

to who are the 
I intimated at the

Judgment.
Meredith, plaintiff’s title to the undivided

C.J. far as his title depends upon the proot
heirs-at-law of James Hartley, because,
close of the argument, if the proof in this respect be insuf
ficient, I would permit the plaintiff to adduce further evi

dence on that branch of the case.
The result is that upon the ground to which I have first 

- referred, the plaintiff’s action must be dismissed with costs.
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E£lrCfr °* Creditors- 
‘0,dy Indirect/y or Secondary Liait» f*J.

first * 

ïosts.

1. B.
i

This was an appeal frôin the certificate of the Master
Statement.

seUuTtath'' ^ faCtS in COnnection with Which are fully

« f” “"“—a •

pe£r LeWi8’ f°r the Uni0n Bank of Canada, the ap-

O’Gara, Q.C., and ft T. Henderson, 
creditors, contra.
Mnu/°T',EX PaTte ConsolMated Bank, 2 A.K 626- 
MoUo-ns Bank v. Cooper, 26 S C R 629- n^ri u j n
V. Whitfield, 8 App. cas. 733, were cited

for the different
lie

June 18th, 1897. MacMahon, J. :_

JhZZ aPPeal hy the Union Bank of Canada from 
security ÎeTdl lL i at 0ttawa- findi”g that the
estate of P I n f°r their c,ai™ hied against the
rwhl r M;f6'8 ?D the ««tâte of a third person

indirln 6 6 °f the said Peter McRae is only
foe be vita r°' 1 Hable> and that it must, there-

e, be valued as provided by the statute.
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The bank filed a claim against
follows :—

Judgment.
Madfehon, two promissory notes as

“ Ottawa, February 24th, 1896.
severally promise to pay to 
of Canada at their office in 

hundred and

iJ.
“ On demand we jointly and 

the order of the Union Bank 
Ottawa, the sum of thirty thousand two 

dollars for value received.
"(Signed)

]Is! ■ 1
» 8McRae Bros. & Co. 

“ P. McRae,
“ H. McRae.”

seven
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“Hector McRae.
« p. McRae.

estate late John Micholson. 
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oftîe estate’of d60' ' “°“ the administration
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nether he holds any security for his claim or any part 
thereof, and shall give full particulars of the same and if 
such security is on the estate of the deceased debtor or on 
the estate of a third party for whom the estate of the 
leceased debtor is only indirectly or secondarily liable the
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Judgment. under an absolute obligation to pay it according to its

-=r-
prescribed by law,

Il I; Il I
and demand it of him in the
before he can look to any other party Parsons on Notes 
and Bills, 2nd ed.i vol. 1, p. 54 ; “ We have already seen 
that the maker of a note and the acceptor of a bill have 
nearly the same rights and duties. Both are the pnncvpal 
debtors to be called on before any other parties can be 
made liable Z ibid., p. 229 ; “The position of the maker 
of a note is similar in most respects to that of the 
ditional acceptor of a bill. He is the primary debtor, the 
endorsers being only secondarily liable until after dis
honour and notice ” : Maclaren on Bills, 2nd ed., p. 417.

Peter McRae could not be directly or primarily liable, 
and also “ indirectly or secondarily liable ” to the Union 
Bank as a maker of the notes, and it is only where the 
estate is indirectly or secondarily liable to the cre&ton 
that the creditor is compelled to value a security held by 

him on the estate of a third party.
Had Peter McBae, instead of being one of the makers 

of the notes in question, given a guarantee to the bank 
for the paymentiof the indebtedness of McRae Bros. & to., 
his estate would then have been secondarily liable to the 
bank, which before ranking, must have valued any security 
obtained from McRae Bros. & Co. Where, however the 
creditor is claiming on negotiable instruments-bills of 

-, exchange or promissory notes—legislative interpretation 
$ / has been given to the term “ indirectly or secondarily

liable,” as meaning an endorser or guarantor thereon be
cause the second smb-section of section 1 provides that: 
« If tile claim gf^the creditor is based upon negotiable 
instruments upSn which the estate of the deceased debtor 
irinly indirectly or secondarily liable, and which are not 
mature or exigible, the creditor shall be considered to o 

/ security within the meaning of this section, and shall put 
a value on the liability of the party primarily liable thereon 

being his security for the payment thereof, but after the

manner

;
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o its 
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law, 
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matunty of such liability and its non-payment, he shall Judgment, 
be entitled to amend and revalue his claim.”

Peter McRae, as maker of the notes, being primarily J**"011’ 
liable to the creditor thereon, his /estate does not 
within the Act come

being indirectly or secondarily liable, 
and the bank is, therefore, not obliged to value the securi
ties held by it when filing its claim against the estate.

I have examined the following cases: lie Jqnes, Ex parte 
Consolidated Bank, 2 A. R. 626; Rhodes v. Moxhay, 10 W R 
10S ; Ex parte English and American Bank, In re Fraser 
Irenholm ê Co., L. R. 4 Ch. 49.

The appeal must be allowed, with costs out of the estate.
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Voters' Lists-Finalty of-Qualificalion of Voter-Municipal Election.

ortnLMoft0Ontorrlifi0ati0n *° V°te Bt ‘ =•«=-

This was an appeal from a judgment of Mr. Cartwright 
an official Referee, sitting for the Master in Chambers on 
a motion in the nature of quo warranto.

The application was made to set aside the election of 
one Roland Martin, as a member of a municipal council 
upon the ground that certain electors had voted for him 
who, although their names 
not qualified to vote. x '

The statutes respecting voters’ lists in force in Ontario 
affecting the question are 52 Viet. ch. 3, and 55 Viet 
ch. 42.

;|
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!Voters’ lists are 

tion in the Pr

Statement.

on the voters’ list,were were
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The motion was argued in Chambers on
1397.

Statement.

Aylesworth, Q. C., for the motion. 
H. M. Mowat, contra.

April 15, 1897. Mr. Cartwright

This motion is made on behalf of the relator to set aside 
the election of the respondent as a member of the muni
cipal council of the township of Oliver in the District of 
Thunder Bay.

The ground of the application is, that certain voters had 
voted who were not really qualified so to do, notwith-

the voters’ list. ":
standing that their names appear upon

I think the motion should not succeed. According to 
point which does notthe best opinion I can form on

seem wholly free from doubt, the voters’ list is final, and 
cannot be called in question in the present proceedings.

To hold otherwise would seem to be contrary to the 
policy of the Act respecting Municipal Elections, as it is 
not desirable that any great expense should be incurred 
when the term of office is so brief that it might have 

pired before a scrutiny could be finally determined.
That the Act makes the list final seems to have been the 

view of the late Chief Justice Moss and of Sir Thomas 
Galt in the South Wentworth Election Case, reported in 
Hodgins’ Election Cases, at p. 531.

It is true that the Supreme Court was apparently of a 
contrary opinion in the Haldimwnd Election Case, reported 
in Ontario Election Cases, p. 529.

In the present case I think I should follow the former 
decision, as it must be clearly shewn that the voters’ list 
is not final for the purposes of municipal elections before 
it can be so ruled in this case. If the list is final in the 
■case of controverted provincial elections, much more should 
it be held to be final for the purposes of controverted.

'

u

ex

ll;

: !

municipal elections.
The motion will, therefore, be dismissed with costs.
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From this judgment the relator appealed, and the appeal 
argued in Chambers on April 26,1897, before Rose, J. '

The same counsel appeared.

June 29,1897. Rose, J.:—

I quite agree to the conclusion arrived at by the learned 
Referee, that the voters’ list is final and cannot be called 
in question on the present proceedings and for the 
given by him. I am supported in this view by the lan
guage of the learned Chancellor in The Queen ex rel. St. 
Louis v. Heaume, 26 O. R., at p. 462, where he says that 
“ The whole system is based on the finality of the voters’ 
list as settled and certified by the Judge.” The inconveni
ence of holding to the contrary has been referred to by 
the learned Referee and is manifest.]

This appeal must be dismissed with

VOL. M’KENZIB V. MARTIN. 525
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Alois v. City of Chatham.
îomas 
bed in Municipal Corporations —Highway—Negligence —A ccident— Notice of— 

V*ct. ch. 42, sec. 581 (Ü—67 Viet. ch. 50, sec. 13-59 Viet. ch. 51,55
sec. 20.

f of a 
lorted

Tie latter part of the clause added to sec. 531 (1) of the Consolidated 
Municipal Act, 1892, by 57 Viet. ch. 50, sec. 13, as amended by 59 
Viet. ch. 61, sec. 20, whereby it is provided that “ no action shall be 
brought to enforce a claim for damages under this sub section unless 
notice in writing of the accident and the cause thereof has been served,” 
applies to all cases of non-repair of highways, etc., and is not confined 
to cases where the non repair is by reason of the corporation not re- 
moving snow or ice from the sidewalks.

Draman v. City of Kingston, 23 A. R. 406, discussed.

ormer 
rs’ list 
before 
in the 
ihould 
verted.

An appeal by the plaintiff from the judgment of the 
Judge of the County Court of Kent dismissing an action 
brought in that Court on behalf of Henrietta Aldis, an 
infant, by her next friend, to recover damages for an
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injury sustained by her by falling upon a sidewalk in the 
city of Chatham, alleged to be out of repair, on the 7th

N<By™ecr5319(6l) of the Consolidated Municipal Act, 1892,

55 Viet. ch. 42 (0.), it is provided that « every pubhc road,
street, bridge, and highway shall be kept in repair by the 
corporation, and on default of the corporation ao o keep 
in repair, the corporation shall, besides being subject to any

but the actios must be brought within three months after

the damages have been sustained.
By sec. 13 of 57 Viet. ch. 50 (0.), as amended by sec. 20 

of 59 Viet. ch. 51 (0.), the above sub-section was amended 
by adding at the end thereof the following proviso : Pro
vided, however, that no municipal corporation shall be 
liable for accidents arising from persons falling, owing to 
snow or ice upon the sidewalks unless in case 0 gross 
negligence by the corporation; and provided also that no 
actio! shall be brought to enforce a claim for damages 
under this sub-section unless notice in writing of the acci
dent and the cause thereof has been served upon or mailed
through the post-office to the mayor, reeve, or other head
of the corporation, or to the clerk of the mumeipahty 
within thirty days after the happening of the accident 
when the action is against a township, arid within seven 
days when the action is against a city, tow^ (* incorpora
ted village ; and provided also that in case of the death of 
the person by whom the damages have been sustained the 
want of notice shall be no bar to the maintenance ot the

1 THE ONTARIO REPORTS.1 : li'il
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Statement.:

!
■

■

i ii
--

(
l

'
mI

i aC Notice of the accident wan not given, as required by the!
/

^ThfTjudge of the County Court dismissed the action on 

the ground, among others, of the want of the notice.

1

R

heard by a Divisional CourtThe plaintiff’s appeal _ .
.. posed of Armour, C. J, and Faloonbridoe and Street, 

JJ„ on the 15th Septepiber, 1897.
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xxvm.] ALOIS V. CITY OF CHATHAM.
Edwin Bell, for the plaintiff, contended thL notice 

not necessary, the accident not having arisen from 
or ice upon the sidewalk, and relied upon Brennan v 
City of Kingston, 23 A. E. 406, affirmed, 27 S. C. R. 46 

William Douglas, Q. £, for the defendants, 
called upon.

527

was Argument, 
snow N

, 1892, 
; road, 
by the 
o keep 
to any 
for all 

iefault, 
s after

iwas not

Armour, C. J.

The statute plainly requires that the notice therein men
tioned shall be given in the case of every action brought 
against a municipal corporation by reason of its default 
m keeping in repair any public road, bridge, or highway, 
and if the Court of Appeal in Brennan v. City of King
ston, 23 A. R. 406, intended to decide that such notice was 
only required in cases where the non-repair was by- reason 
of its not removing snow or ice from the sidewalks, the 
decision was in plain opposition to the statute, and, being 
the Court of last resort in this case, we must follow the 
statute, and dismiss the appeal.

Falconbridge, J.

I agree in this construction of the statute.
I do not think that the Court of Appeal decided in 

Drennan v. City of Kingston that notice was required 
only in cases of accident from snow or ice, although mem
bers of the Court seem to have been of that opinion.

Street, J. :—

r§

sec. 20 
mended 
: “ Pro- 
hall be 
wing to 
>f gross 
that no 
lamages 
ihe acci- 
r mailed 
1er head 
icipality 
accident 
in seven 
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2e of the

il
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ad by the I concur in the opinion that the statute plainly requires 
notice to be given in cases of this nature. I do not con
sider that the decision in Drennan v. City of Kingston is 
necessarily opposed to this view.

, I
action on
;ice.

ml Court 
d Street, ••

Appeal dismissed with costs.
E. B. B.
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Ji

[DIVISIONAL COURT.] fr<
toMcLeod v. Noble et al.

Parliamentary Election»—House of Commons Election-Recount by County 
Judge—High Court Of Justice—Injunction—Invalidity of—Want oj
Jurisdiction—Disobedience of Injunction-Motion to Commit—Contempt. .

The House of Commons of Canada alone has the right to determine all 
matters not relegated to the Courts concerning the election of its own 
members, and, their right to sit and vote in Parliament. • . .

The preliminary recount provided for by R. S. C. ch. 8, sec. 64, is a dele
gation pro tanto of parliamentary jurisdiction and the County Judge, as 
the presiding officer, is one designated by Parliament;, and is responsible 
to the House for the right performance of his duties.

On an application to commit for contempt of Court a barrister, who had 
in argument, as agent of a candidate, urged a County Court Judge to 
disregard an injunction staying proceedings granted by the High Court 
of Justice for Ontario and to proceed with the recount, and a returning 
officer who had, under the direction of the County Judge, produced the 
ballots for the purpose of the recount, notwithstanding that the injunc
tion prohibited him from so doi 

Held, that the plaintiff, the defea 
fied legal right as applicant for
specified legal remedy in the courts :— ..... . . . .,

Hell, also, that the High Court had no jurisdiction to enjoin the pro 
secution ot proceedings connected with controverted elections ot tin 
..-minion, such as a recount under sec. 64, R. S. C. ch. 8 :

Held, also, that a County Judge having jurisdiction, and having issued 
his appointment for a recount, the procuring of an injunction from the 
High Court was an unwarrantable attempt to interfere with the due 
course of the election ;— . . ,. ,.

Held, lastly, that the injunction, being one the Court had no jurisdiction , 
to grant, was extra judicial and void, and might properly be disobeyed.

This was a motion to commit George F. Bruce, a return- 
ing officer, and Dalton McCarthy, Q. C., who had acted at 
a recount of ballots as agent for a candidate for election 

member of the House of Commons.
The contempt alleged was disobedience of an injunction 

of the High Court of Justice issued under the circumstan
ces 'set out in the judgment.

The action was brought by Angus McLeod, the 
cessful candidate, against Robert M. Noble, Dalton Mc
Carthy, by whom the application for the recount 
made, George F. Bruce, the returning officer, and George 
T. Dartnell, a County Court Judge, who had issued an 
appointment for the recount.

The plaintiff had, immediately upon the declaration of the 
result of the election, applied to a different County Court
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Judge, who had jurisdiction in the premises, and obtained 
from him an appointment requiring the returning officer 
to produce the ballot papers before him to be recounted.

The appointment granted by Judge Dartnell was return- 
able upon an earlier clay than that named by the Judge to 
whom the plaintiff had applied, and thereupon the plaintiff 
brought this action, and obtained an injunction staying th 
proceedings before Judge Dartnell, and restraining th 
returning officer from producing to him the packages con
taining the ballots and from making his return to the clerk 
of the Crown in,Chancery, until a day named.

Mr. McCarthy had argued and pressed upon Judo-e 
Dartnell the contention that the injunction need not be 
obeyed, but ought to be wholly disregarded as there 
was no jurisdiction in the Court to issue it, or to inter
fere with or control his action or

Statement.
'

County 
rant of 
itempt. i

ta own c
:ca dele- 

dge, as 
onaiblc

ho had 
id ge to

turning 
ced the 
injunc-

•ap
any proceedings taken in 

respect to the recount, as he was a statutory parliamentary

Judge Dartnell proceeded with .the recount, and the 
returning officer, under his direction, produced the pack
ages containing the ballots and delivered them to him, and 
on receipt of the certificate of the Judge as to the result of 
the recount, made his return to the clerk of the Crown in 
Chancery before the day named in the injunction.

[
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; issued 
•om the 
the due
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obeyed.
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ited at 
tion as

:

The motion was argued on April 12th and 13th, 1897, be
fore a Divisional Court composed of Boyd, 0., Mekedith, 
C. J., and MacMahon, J.notion

instan-
1A ylesuorth, Q. C., for the motion. r_ 

shews that all parties were aware that 
tion had been granted before the recount 
upon, and Copies of the order were in fact person
ally served. The injunction order was plain in its 
terms, and forbade the returning officer from attending 
with or delivering the parcels containing the ballots, 
and forbade all the defendants from proceeding with 
the recount. Mr. McCarthy was only entitled to be
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Argument, present as agent of a candidate under subsec. 3 of see.

64, R. S. C. ch. 8, and was not appearing in the capacity 
of counsel. He pot only incited the Judge to «hare, 
gard the injunction, but told him if he obeyed it he 
would subject himself to a mandamus. Aiding and assist 
ing the breach of an injunction and abetting in the dis
obedience is a contempt of Court: Lord Wellesley v. The 
Earl of Momington, 11 Beav. 180,181 ; Seaward v. Pa
terson, 13 Times L. R 204* Even though an injunction 
is ultra vires or invalid it must be obeyed until set aside : 
Kerr on Injunctions, 3rd ed„ 640 ; Snow’s Annual Practice 
(1897),p. 1214 ; Lee v.Bade,etc.,R.W.Go.,L. R. 6C.P. atp. 
682 ; Allen v. Edinburgh Life Ass. Co., 26 Or. 192 ; Oswald 
on Contempt of Court, 1st ed„ 61 and 62. The amendment 
to the Election Act in 1891,54 & 65 Viet. ch. 18, sec. 11 (D.), 
subjects the County Judge in his conduct of the recount to 
the jurisdiction of the Court. The returning officer, though 
an officer of the Dominion Parliament, may still be con
trolled by the Court as such : Re Simmons and Dalton, 12 
O. R. 505. The Court has unlimited jurisdiction, and 
although it might decline to exercise such jurisdiction 
it did in Re Centre Wellington Election, 44 U. C. R. 132, 
because there was a remedy open by petition, still when 
it does exercise jurisdiction its orders must be obeyed. An 
elector has a right of action if deprive» of his right to 
vote : Ashby v. White, 1 Sm. L. C., 10th ed., p. 231 ; and is 

< entitled to An injunction to compel the officer to allow 
him to vote. An elector is entitled to a recount, and if

entitled to an

as

deprived of such legal right is similarly 
'injunction.

E.D. Armour, Q.C., and Leighton 0. McCarthy, for Dalton 
McCarthy, dpntra. We contend first, that there was no juris
diction in thAHigh Court to make the order, and the order 
beingVrnade without jurisdiction is, therefore, void and 
need noÜ\be obeyed. The whole proceedings from the 
issue of the writ for tjie election down to the final return,

/

» Sîncè reported In [1897] 1 Ch. 645.-Rip.
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including the Mcount, are sole]}" and exclusively proceed
ings o£ the Housejof Commons, and without the jurisdic
tion of the High/t'ourt : Théberge v. Landry, 2 App. Gas., 

at p. 106 ; Valirbr. Langlois, 5 App. Cas., at pp. 120, 121 ; 
Re Centre Wellington Election, 44 U. C. R. 132, approved 
by Fournier, J„ in Ellis v. The Queen, 22 S. G R. 7 ; Re 
North Perth, Hessin v. Ltoyd, 21 0. R. 538, and all parties 
concerned were amenable to the jurisdiction of the House of 
Commons, and might have been committed by the House 
if they had not obeyed its writ rather than the injunction 
of the High Court: See also Re Tyrone Election Petition, 
McCartney v. Cony, Ir. Rep. 7 C. L., at p. 246 (1873) ; 
BrfadUmgh v. Cosset, 12 Q. B. D. 271., The order being 
made without jurisdiction is null and void, and need 
not be obeyed : Sparks v. Martyn, Vent. 1 ; Macfar- 
lane v. Leclaire, 15 Moo. P. C„ at p. 185. If there is 
no jurisdiction there is no contempt. The High Court 
will prohibit an inferior Court which is proceeding to 

, punish for disobedience of an order which it had lia juris- 
) diction to make: The Queen v. Lefroy, Li R. 8 Q. B. 134. 

And when the High Courtier incuriam, issues an order 
which it had no jurisdiction to make, it should not 
mit for disobedience, where in a similar case it would pro
hibit as inferior Court from so acting. Committal for 
contempt is a punishment for interfering with or obstruct
ing the course of justice, and it is no obstruction to justice 
to refuse to obey an order which cannot be enforced for 
want of jurisdiction : Willis, v. McLaughlin, 1 Ex. D., at 
p. 385 ; Re de Soma, Oswald on Contempt of Court, 2nd 
ed., at p. 63 ; Oswald, at p. 1 ; Re Special Reference from 
the Bahama Islands, A. C. [1893] 138, at p. 148 ; Ex p. 
dote Luis Fernandez, 10 C. B. N. S„ at p. 25, where it 
is said that the Court was a “ competent tribunal in
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respect of a matter within its jurisdiction:” See also The 
King v. Clement, 4 B. & Aid. 218, at p. 232, also Partington 
v. Booth, 3 Mer. 148. The American authorities ag 
with this : The People v. O’Neil, 47 Cal. 109 ; Brown 
v. Moore, 61 Cal. 432 ; Re John Morton, 10 Mich. 208 ; Sol
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Argument. Beat' v, /’. Cohen, 65 N. C. 511 ; Evans v. Pick, 3 Anji & 
Eng. Enc/, 1st ed., p. 788 (notes). The essence of the 
offence of' contempt is that it is against the public, and 

z the procedure is by .indictment : Helmore v. Smithy 
—35 Ch. D., at p. 455; The Queen v. Payne and Cooper, 

[1896] 1 Q. B. 577 ; Metropolitan Music Hall v. Lake, 60 
L. T., at p. 751 ; Re Fernandez, Oswald, p. 12. Even if 

1 the order had been valid, the offence must be so serious
Hunt v.

outsid 
was a 
laugh 
East., 
-charge 
counsc 
enter i 
did “ s 
busine 
advise 
did no 
to con’ 
tribun; 
order 1 
beyorn 
accord; 
Centre 
If Jud 
decidir 
decisio 
McCari 
decisio 
and it 
one for 
correct 

Wm. 
officer 
the ter 
case in 
cation 
the ex 
have c 
diction, 
been m 
proper : 
The co:

to amount to an obstruction of justice:
Clarke, In re O'Malley, 87 W. R. 724 ; and the appli
cation may be largely influenced by the conduct of 
the parties : Vernon v. Vernon, 40 I* J. Ch. 118. Com
mittal is the last resort: Re Maria Annie Davies, 21 
Q. B. D. 236. The complaint is ,not that a recount 
prevented, but that it took place before one Judge rather 
thah another. The dates* of the appointments shew that 
if the recount in question had not proceeded no valid re
count would have been had. Both Judges had jurisdic- 

x tion to hold aVecount, the electoral district touching each 
><the countiôs khere they w^e Judges. Judge Mahaffey’s 
appointment was returnable a day after the statutory 
limit for holding the recount. Judge Dartnell’s appoint
ment was returnable within the proper time. Hence, 
if the latter had not been proceeded with, the statutory 
time for holding a recount would have elapsed ; and in any 
event the parties concerned were right in obeying the ap
pointment first in point of time. The resultj is that instead 
<A impeding the course of justice the respondents have 
furthered it by enabling a valid recount to be held. The 
successful candidate who applied for the recount in ques-^»- 
tioft is entitled to one. If elected on a small majority, a 
recount .might shew such a large majority that his seat 

. would not be attacked. The Act does not exclude him 
from asking and he falls within its words. A barrister 
cannot be committed for arguing before a competent 
tribunal that an order of the High Court is void, and 
should not be obeyed. Judge Dartnell constituted a 
tribunal exercising judicial functions, and was free from ■

as

r

x
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Watson, i
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outside interference : 1 Sfn. L. Cas., 10th ed„ p. 285. He Argument, 
was answerable oWy.to the House of Commons : lliad-
Uiugh v. Gossett, 12 Q. B. D„ at p. 285 ; Burdett v. Abbot, 14 
East., at p. 159 ; Pickering v. JamêS?L. R. 8 C. P. 489. The 
oliarge against Mr. McCarthy is that lie did “ knowingly 

- counsel, aid, abet and assist the above named Hartnell to 
enter then upon and proceed then with a recount, etc.,” and 
did “ similarly counsel, etc., the defendant Bruce, etc.” Tlie 
business of a counsellor' is to counsel, o£ a barrister to 
advise arid argue in support of,his advice. Mr. McCarthy 
did not go beyond the limits of argument in endeavouring 
to convince Judge Hartnell, who constituted a competent 
tribunal acting within his jurisdiction, that the injunction 
order was null and void, and need not be obeyed as being 
beyond jurisdiction. Judge Hartnell having so ruled, in 
accordance with such decisions of the High Court as Re 
Centre Wellington, supra, the recount was proceeded with. 
If Judge Hartnell could not be proceeded against for 
deciding as he did, a barrister who argued the matter for 
decision could not be committed. In any event Mr. 
McCarthy only induced Judge Bartn|ll to follow certain 
decisions of the High Court '(already cited) as correct ; 
and it would be absurd for the High Court to commit any 

for advising and insisting that its own decisions were 
correct, and should be pbeyed.*

Wm. Macdonald and R. A. Grant, for the returning 
officer George F. Bruce. There are two senses in which 
the term “no jurisdiction ” may be used—one that the 

made for the injunction does not bring the appli
cation within the rules prescribed by the Court for 
the exercise of its jurdisdiction. Courts of equity 
have often in such cas said there was "no juris- 

t a proper case had not 
been made. An injunction made on insufficient or im
proper material admittedly must be obeyed while in force. 
The contention here, however, is much wider, viz., that

one

case

diction,” meaning only
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Argument, the Court had no power to deal with the subject matter 
of litigation at all. The counting or re-countintr..of the 
votes for the purpose of making a return is clZarly k part 
of the election, and is subject to the jurisdiction\and 
control of Parliament and not to the jurisdiction or control 
of the Courts : Hallam’s Constitutional History of Enghand, 
vol. 1, p. 275 ; and the privileges of Pàrliament have to- Van- 
ada statutory sanction: R.S.C.ch. 11, secs. 8 & 4. The whole 

of a recount is to secure before an officer of judicial

/
and o 
order. 
Dartr 
returi 
ings i 
before 

Eve 
delibe 
placée 
by th 
Court 
be no 

Ayl 
ment 
Any t 
anothe 
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Electif.

purpose
habit and experience who is made a parliamentary officer for , 
the purpose, a revision of the count made by a large number 
of deputy returhing officers at the close of the poll : Queen’s 
Coknty Case, vol. 23, Can. Hansard ; Mis v, The Queen, 22 
S. C. R. 7. The returns to Parliament are to be made speed
ily and'1 not to be- subject to ordinary \delays of litigation, -, 
otherwise there might be prolonged litigation expressly to 
prevent the return of members so as to change the political

The Courts have nocomplexion of the Commons.
authority except statutory and as there is no statutory 
authority here, there fs none at all. The jurisdiction 
of the Court only arises after a return, has been made 
and an election petition fill'd. The argument Is fal- 

z :y lacious that the Courts have the plenarX jurisdiction 
r of the Crown. This jurisdiction of controlling elections 

has not like the jurisdiction of the Courts been derived 
rtfie Crown but has always been jealously claimed by 
Commons in independence of the Crown, and has often 

/been asserted in opposition to the Crown and Judges ; 
/ Barnardiston v. Soame, 6 ^t. T. 1063, is a recognition by 

the Courts of the rights of the Commons and of the position 
of the returning officers as subject'only to their jurisdiction. 
This privilege of Parliament has never been questioned. 
Ashby v. White, 1 Sm. L. C., 10th ed„ 284, is quite consistent 
with this. The right to vote is a right of .property, is a part 
of one’s " freehold ” arid therefore an action lies if this right 
is infringed. No right of the plaintiff is infringed here ; he 
had a right to a recountithere has been a recount before a 
qualified officer. If anything it is damnum absque injuria.
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Moreover, the returning officer had nothing to do with any”Argument, 
alleged scheme to deprive plaintiff of an alleged.legal right 
to a recount before one officer, rather than another.

’ Ç The returning officer, before the injunction, attended 
V>rt^ the ballots before Judge Dartnell, whose appointment 

and order was first returnable. He was bound to obey the 
order. The ballots were then in the custody of Judge 
Dartnell. The returning officer in afterwards making the j 
return was only completing, as required by law, proceed- 
ings which were initiated and carried on by Judge Dartnell J' » 
before the injunction issued.

Even if there was a technical breach there was no 
deliberate, wilful contempt. The- returning officer was 
placed in a position of great difficulty and embarrassment 
by the opposing orders of the County Judges and of this 
Court, all of which it was impossible to obey. There should 
be no punishment in any event. *

Ayleaworth, Q.C., in reply. The issue of the first appoint
ment vestqd the jurisdiction in the Judge who made it.
Any proceeding^ under a subsequent appointment before 
another Judge were not judicial and were therefore the 
subject of injunction. He also referred to Re Lincoln 
Election, 2 A. R. 353.
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June 30th, 1897. The judgment of the Court was de
livered by 8

Boyd, C.

This is a motion to commit for contempt of Court the 
defendant BrucJTor disobedience to the order herein dated 
15th February, 1897, and also to commit Mr. Dalton 
McCarthy for counselling and aiding the defendants in 
disobedience thereto.

The cause of action arises in the course of proceedings 
upon a recount of votes east in a controverted election of 
a member to serve in the House of Commons for the 

70—VOL. XXVIII. O.R.
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district o£ the north riding of the county of NiJudgment, electoral 

Ontario. v. 11 
origi 
hold 
in hi: 
whic

Duncan GrahamBoyd, 0. McLeod and one
were the candidates. The defendant Bruce was the return
ing officer, and upon the summation of ballots at the close 
of the poll, on 11th February, he declared Graham elected 
by a majority of thirty-nine votes. , ...

On the same day the defeated candidate McLeod made 
Application for a recount to Judge Mahaffy. who appointed 
Tuesday, the Kith February, to proceed therewith 
Xon the 12th February application was made for are-. 
coXit to J ucl-re Dartnell, who thereupon appointed Monday, 
then5th February, to proceed therewith. It was suggested 

this application was made by the defendant Noble af 
thefibstance of the successful candidate, who objected to 
the/recount being before Judge Mahaffy. Owmg to the 
fa/t that this electoral district embraces territory which is 
Ztly'in the county of Ontario and partly in the jud.cal 
district of Muskoka, it was competent tor the Judge of 
either locality to act under section 64 of the Dominion 
Élections Act, R. S. C. ch. 8.

Then the writ was 
February, and an order was
the defendants till the 18th February from entering upon 
or proceeding with the recount before Judge Dartnell and 
from opening the sealed ballot parcels and from making 
any return to the Clerk of the Crown in Chancery

The motion is to commit for violation of the order by 
proceeding with the recount and making the return there- 
upon to that officer of Parliament.

The broad ground of defence is that the order was ultra 
vires, made in an action wherein the Court had no juris
diction, and in which the plaintitfhad no ground of com- 
plaint, cognizable in Courts of Law or Equity.

The plaintiff 's cause of action (as argued) was that he , 
was denied the right to have, a recount ; and it was likened 
to the injury of one denied the right to vote, in which case 
there is a legal wrong and a valid cause of action.

The plaintiff Angus
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«a-atrmW.?!:original right, incident.to and inseparable from the free
hold ; that it is a several and particular right in each man 
in his private capacity ; an English right to deprive one of .) ' 
winch is an actionable wrong.

None of these considerations apply to this statutory 
permission to have a recount by way of-preliminary to the 
petition under the Dominion Controverted Elections Act

Â ?' Ch’ 9v' Th°Ugh this Plaintiff is the minority 
candidate, yet he has not any status ns such to ask for a 
recount. It is not even restricted to electors by the terms 
_ot Urn section (64), R. S C. c. 8, but is initiated upon the 

affidavit of any credible witness.”? The applicant is no 
aggrieved by the %Qros«fcution of the recount 
any other reputable inhabitant, and even if the 

grievance were one of a general actionable character 
fleeting the body of the electpfate, no special or par- 

ticuiar mjury can be attributed the person who makes ' 
the affidavit If not, he cannot maintain an action: see 
Ashby v. White, 14 St. Tr„ at p. 796 (Howell’s ed.); Cal- 
ctaf V Wr est, » It. Eq. R. 74; Olossop v. Heaton and 
Isleworth Local Board, 12 Ch. D. at p. 116.

It is obvious, too, that here there was no denial of the 
right to recount under section 64: it was a question as to 
he carriage of the proceedings. The recount was to go on 

but under the supervision of a competent officer, though 
other than the one sought by the plaintiff. Then, again, 

was no finality in this recount—it 
, . I“ere interlocutory step ; the process could be repeated
of r6 !tn C erk °f ‘he C,own in Chancery, under section 

K. b. C. ch. 8, and it might be again proceeded with 
as a part of the investigation under the petition complaining 
of the return. No such consequences follow from the 
failure of the first applicant to procure a recount before 
the Judge selected by him, as result from the rejection of 
a vote or the refqsal of a ballot-paper.

Again, it is a grave question whether the action of Jud

Judgment 
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Judgment. Mahaffy was not a futile proceeding. The c0™Plalnt ‘n

four days thereafter to proceed with the 
for the fifth day and so 

was observed

time within
recount : but his appointment
failed to comply with the time limit which 
bv judge Dartnell. It is not necessary to decide upon 
this, but is a point upon which the returning officer “ay 
well have been in doubt, and as to which his obedience to 
the regular summons of Judge Dartnell would be unim
peachable: see iThe Bdlechame Election Case, 17 Que. Law 
R« 294 ; Neild v. Batty, L. R. 9 C. P. 104.

Though the second application for recount may have 
of the successful candidate, good 

first but

was

Th
by sp 
times 
officei 
hands 
ballot 
amém

been at the instance
reason for such course may exist. There was
a small majority, and if by a recount this coiilfW turned 
into a more substantial one, it might be that the contest 
would then and there have ended. The defeated candidate 
might have accepted the situation as adverse to his 
pretensions and havexforborne to proceed further By peti
tion There was, therefore, to my mind, no want of com
petence in the application for a recount, evSn 
the interests of the majority candidate and, so far as that 
goes, I think Judge Dartnell was seized of the matter wit 
jurisdiction to prosecute the recount under the Act. 

underlying question of whether or not the
in view of its parliamentary

Th(
Judge 
peculi 
There 
petitk 
ballot: 
Stepm 
Law ( 
ballot 
don as 
Case, i 

Fori 
the sai 
CoUegt 
Bedfor 

Hen 
providi 
liamen 
design: 
right p 
for sue 
jarring

if it was in

Court
The

seized of the casewas
^iutcommo^knotledge that the House of Commons of 

is clothed with the like privileges, immunities and 
M were at the date of Confederation (1867) held, 

enjoyedv and exercised by the Commons House of Par
liament of the United Kingdom—R. S. c^h. n, secs. 3 
4 and Imp. Stat. 38-39 Viet. ch. 38 ; and that the House of 
Commons enjoyed from early times the right of determining 
all matters concerning the election of its own members and 

their right to sit and vote in Parliament.
These rights in matters electoral have been abndged in
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so far as/legislation hasjgken place in England and 
Canada with.respect 16 controverted elections, and the 
proceedings pertinent thereto; but in all matters 
otherwise provided for by statute, the ancient jurisdiction 
remains intact. In all matters not relegated to the Court 
or to special functionaries, tifclEouse retains and exercises 
its jurisdiction ; and in all matters delegated by statute, the 
provisions of the written law form the Code of procedure 
as well as supply the measure of the delegated jurisdiction.

Thus, aforetime, controverted elections were disposed of 
by special or select committees of the House and some
times by the House as a whole. After the returning 
officer made his official return, the whole affair was in the 
hands of the House, who would deal with the 
ballots by scrutiny or recount, and thereafter, if necessary, 
aménd the return.

The provisions as to a recount before a county or district 
Judge as persona designate/, in bur statute appear to be 
peculiar to Canada and are not found in English legislation. 
There, the work of recount is now either at the trial of the 
petition, or prior to it (by Judge’s order) when the doubtful 
ballots are reserved for the consideration of the Court : 
Stepney Case, 4 O’M. & H. at p. 49, and Rogers' Election 
Law (17th ed.)>ol. ii„ at pp. 207, 208. The miscount of 
ballot papers may be the sole ground .for an election peti
tion as in the Halifax Case, 4 O'IlVh. 203, and Renfre 
Case, 2 ib. 213. /%j>
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Formerly a parliamentary committee would have covered 
the same ground by examination of the poll-books : The 
College and University of Dublin, 1 Peckwell (E. C.) 19; 
Bedford Case, F. & F. (E. C.) 429. „

Hence we reach this result : that the preliminary recount 
provided for by section 64 is a delegation pro tanto of par
liamentary jurisdiction, and that the presiding officer is 
designated by Parliament responsible to the House for the 
right performance of his duties. But no provision is made 
for such a case as the present, where there is an apparent 
jarring between the functions of alternative officers in
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The omission of such a provision
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IJudgment, respect of the recount.

is verj^ignificant when the supplementary legislation.of 
18WJ^regarded. There, by section 11, th^ original recount 

^jection js amended by providing for a summary remedy 
ifey application to a superior Judge in case of any omission, 

Ç neglect or refusal of the county or district Judge to observe 
the statutory directions or to proceed with the recount : 54 
&65Vict.ch.l9,sec.ll(D.). The summary relief there given 
is of a special character and repels the conclusion that the 
ordinary action of the Courts is to be invoked, and it 
strongly implies that the case in hand is to be remedied, 
not by injunction, but by ulterior proceedings under the 
Controverted Elections Act, or bjrdirect application to the 
original jurisdiction possessed by the House of Commons.

The limits between curial and parliamentary jurisdiction 
in elections are clearly marked by Holt, L. C. J. Hÿ 
dissentient judgment in Ashby v. White in the Court belpp, 
was the one which prevailed in the ultimate appeal t^ th 
House of Lords. As reported in 6 Mod., at p. 56, he says : 
« Though the House of Commons have the right to deter
mine elections * * * yet where an election- does not 
come in debate * * they have nothing to do. Again, 
as in 1 Sm. L. C., 10th ed., p. 254, he says: “This matter
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Thcan never come in question in parliament. * * 
ever such a petition heard of in parliament, as that

hindered of giving his vote, and praying them 
to give him remedy ? The parliament undoubtedly would 
aay, ‘ Take your remedy at law.’ It is not like the case of 
determining (he right of election between the candidates."

Thus early marked was the distinction between the 
right of the elector to vote and the right of the candidate 
to the seat. As to the former it was for the Courts to 

' investigate; as to the latter, it w# for the Parliament. 
And involved in the right of the candidate was the power 
to deal with the votes (or ballots), the conduct of the 
election officers and all other matters arising out of the 
contested election, with a vievf to determine its legality 
and affirm or amend the return of the duly elected can-
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It is interesting to note the chronological review of Judgment, 
the situation given in constitutional authorities. Thus, 
in TasweN-Langmead it is set forth that in 1603-4 James’s 
first Parliament took up as its first business the vindication 
of the exclusive right of the Commons to determine 
tested elections against the attempt of the King to transfer 
the decision of such cases to his Court of Chancery. The 
case oi.Goodwin v. Fortescue is discussed at length, which, 
at its ending, though in form a compromise, was, in effect, 
a decided victory for the Commons. The right of the 
House to décidé upon the legality of returns and the 
conduct of returning officers was thenceforth regularly 
claimed and exercised.

Boyd, C.

con-

j

“It was fully recognized as their exclusive right by 
the Court of Exchequer Chamber in Barnavdieton v 
Soame, 6 How. St. Tr. 1092 (in 1674); by the House of 
Lords in the 'same case in 1689 (p. 1119) ; also by the 
Courts of Law in Onslow’s Case, 2 Vent. 37, in 1680, and in 
1702 in Prideaux v. Morris, 2 Salk. 502. Their right 
was further recognized by the Act 7 Wm. III., ch. 7, which 
declared that ‘ the last determination of the House of Com
mons concerning the right of elections is to be pursued : ’ " 
Taswell-Langmead’S Cons. History, 3rd ed., p. 341.

The claim of the Commons to determine, not merely the * 
legality of elections, but the rights of the electors as well, 
gave rise, in 1702, to a memorable contest between the 
Lords and the Commons, as given at length in the report 
of Ashby vl White, in the State Trials : lb., p. 341.

The prepent action looks like the reappearance of an 
ancient controversy in new soil, and it

■1

. v
i

V
^ y now be right 

to dwell somewhat on the details of this particular appli^ 
cation.

k

1)Under the Act respecting Elections of Members of the 
House of Commons (R. S. C. ch. 8), the returning officer 
is the chief administrative functionary appointed by the 
Queen s writ (secs. 3 & 6). He is commanded by the writ 
to cause election to be made according to law and to 
cause the name'of the member to be certified to the Clerk

*
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[VOL. XXVIITHE ONTARIO REPORTS.542 icâJudgment. 0f the Crown in Chancery as by law directed (R. S. C., p. 
B^dC 128, as in the writ); The law here referred to is the 

' ' statute law of Canada in that behalf, and covers the 
series of acts to be done from beginning to end of the 

The returning officer is also one who

Me
decide
recoin
and 1
duce
agent
recour
profes
veheni
fere w

i
election process, 
by his oath of office undertake^ to act faithfully in that 
capacity,—that is, among other things, to observe punctu
ally all the directions of the statute law governing his 
action (R. S. C., pp. 128 & 129 in the oath). His appoint
ment, it is to be further noted, is by the Queen in her 
sovereign relation to the Dominion of Canada.

One of the duties of this officer is to obey the command 
of the Judge in case he appoints time and place for a recount 
within four days after the receipt of the necessary affidavit 
to ground such an application. Section 64 is very emphatic 
that in such case the Judge " shall summon and command 
the returning officer and his election clerk to attend then 
and there with the parcels containing the ballots’’—which 

command they shall obey.
In the case in hand this electoral district embraced parts 

of two judicial districts of which Judge Mahaffy and Judge 
Dartnell were respectively Judges, and either of them 
might direct a recount. Judge Mahaffy issued the first 

to the returning officer, which was returnable 
after the period of four days limited by the Act: sec. 64, 
sub-sec. 1. Judge Dartnell issued the second summons to 
the returning officer, returnable within the statutory period. 
The officer could not take upon himself to decide which 

Cgular and attended with the ballots upon the 
first returnable before J udge Dartnell within

Judge
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the four days.

But at this point, he, as well as Graham and his profes
sional agent and the Judge, are notified of an ex parte 
injunction issued by a Judge of the High Court of Justice 
of Ontario, inhibiting any action upon the recount for 

days, obtained by the applicant seeking a recount 
before Judge Mahaffy.

The legal aspect of the case was discussed by Mr.

t!L
I

some

;
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McCarthy, Q.C., before Judge Dartnell, and he finally Judgment, 
decided after some consideration to proceed with the 
recount. r""
and he concluded that his
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:3.C., p.
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Boyd, 0.
The returning officer also obtained advice,

proper course was to pro- 
duce the ballots upon the order of Judge Dartnell. The 
agent of the successful candidate who appeared on the 
recount, Mr, McCarthy, Q.C., took part in the matter 
professional counsel might do, and argued, it may be with 
vehemence, that the injunction was not operative to inter
fere with the action of these Dominion officers, the County 
J udge pro hac vice and the returning officer.

In the conflict of affidavit evidence and bearing in mind 
that the application to attach for contempt is of a criminal 

'■ character (where the onus rests on the applicant), the pro
per conclusion is that the agent did not transcend the 
limits of professional privilege, or, indeed, of impassioned 
argument, in so far as his interference is complained of. 
So that in substance the case resolves itself into this— 
whether there has been punishable contempt of the order 
of the High Court by disobedience thereto in the conduct 
of the returning officer and the agent of the candidate, 
upon this recount.

Now the order of the High Court which takes the pi 
of the formal writ of injunction, stands for the mandate of 
the Queen, speaking as the representative of the public of 
the Province—not of the Dominion. It cannot be that 
conflict shall exist between the royal command issuing 
from the Dominion authorities and the royal command 
issuing from the Provincial.

The solution of the apparent collision rests in this, that 
no jurisdiction is committed to the Provincial Courts 
such to inte

I
as 1

.
mm and 
recount 
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nphatic 
immand 
ad then 
—which

ed parts 
dJudge 
of them 
bhe first 
burnable 
sec. 64, 

mons to 
y period, 
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oon the 

within

IIace
«

1as
is profes
se parte 
f Justice 
ount for 
i recount

rfefe with the functions and statutory duties 
of Dominion elècttmrSfficÎBMr-Probably the same result
would follow in the case of Provincial election officers, but 
that is a matter not now under consideration. Unless 
provision is made by the Dominion for regulating or deal- 
ing with the contradictory commands upon the returning 
officer in this case, he must be left to do the best he can to 

71—VOL. XXVIII. O.R.
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IIII 1
Judgment, observe his oath iind the direction of the statute leaving 

Boyd, C.
it to the House of Commons to rectify any error or mis
carriage that may arise—if no redress is sought by election 
petition to the Judges.

The straits of the situation or the over zeal 'Of partisans ^ 
(if such there be) cannot confer jurisdiction upon Provin
cial Courts to interfere with the Dominion officers, acting 
under powers delegated to them by the Parliament of 

\ |, Canada. Omitted matters must be remedied by the body 
that has power and jurisdiction to remedy the omission 

—and are not to be' suppliejd by Courts dealing with civil 
rnhts. For, conformable to the views set forth in the 
North Petfh Case, 21 O. R. 538, it does not appear to 
than the right to a recount and the proceedings connected 
the/ewith can be classed under the category of “civil

character in the

ifl
I

me

Hi;

m rights.” They are rights of a political 
Dominion, in the assertion of whidytkyindividual appli- 

/Mmt does not act for himself so ipuch as for the body of 
/ tile electorate. It is different from the right to cast a vote 

/ which, being wrongfully denied, creates a personal and 
k individual grievance that is actionable in the ordinary 
X Courts; but the right to recount is of wider compass, 

affecting the applicant therefore only\as representative 
of a larger body. Besides, here the right to recount was 
not denied—it was merely, at the highest, transferred in 
its details from one Judge to another and no irreparable 
injury could result to anyone ; for, back of all, there 
the right forthwith to overhaul everything by the usual 
election petition.

We are dealing, therefore, with part of the machinery or 
organization by which the system of representative go 
ment is carried on in Canada. In the selection of members 
the Dominion statutes provide for the determination of 
election controversies by recount and petition in a simple, 

much more convenient and

fi
I I
\ Ml 1
$ Mi;l

was

vern-®|||

till
I

speedy and adequate manner ; 
expeditious, and much more 
results than the superseded methods of the Parliamentary 
Committee. Now, any interference by way of injunction

li! likely to produce impartial
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-leaving 
or mis- 
election

545
ith the time limits fixed for the recount (for example) Judgment, 

would disarrange the whole scheme of the Act. It would ,^777, 
mean the introduction of the rules of practice and proce- 
dure and the consequent delays of civil-Jjtigation which 

inapt when applied to political officers acting under 
statutory powers within prescribed limits of time.

In the last analysis the question to be! faced is this:
Loukl the Court enjoin the proceedings of the Committee 
of Parliament

arepartisans 
Provin- 

rs, acting 
iment of 
the body 
omission 
rith civil 
h in the 
ir to me 
onnected 
>f “ civil 
r in the 
al appli- 
body of 

Lst a vote 
onal and 
ordinary 
compass, 
sentative 
ount was 
ferred in 
reparable 
there was 
the usual

(
Because the recounting offi

cer who was seized of "this enquiry was-v an intermediary 
statu tory Substitute for that body. The question has been 
passed upon in England where a mandamus was moved 
against special commissioners appointed to investigate 
wrongful practices at a parliamentary election. They had 
refused to grant a certificate of protection to a witness 
examined before them, and in giving judgment, Lord Esher 
said, if a mandamus would lie it would be because the 
witness has a legal right to such a certificate and an action 
will lie; but, he continued, "Is it conceivable that such 

action could lie against a Committee of the House of 
CommonsortbeirCommissioners; * * Is that conceivable?
I cannot suppose for a moment that it is ” : Regina v. Hall,
7 Q. B. D. 582, 583. This case is the more notable be- 

the decision disregarded the earlier judgment of a 
very strong Court in The Queen v. Trice, L. E. 6 Q. B. 411.

In another aspect the tribunal designated by the Domin
ion acting upon the recount is not subordinate to the High 
Court of Justice for Ontario, and is not answerable to its 
jurisdiction. The, official act of » political body is not to 
be brought under the surveillance of the Court of Chancery 
because each organ of government should be allowed to 
work in its own proper administrative area. For analogous 
cases refer to Stannard v. Vestry of St. Giles, 20 Ch. D. at 
p. 196 ; Kerr v. The Corporation of Preston, 46 L. J. Ch. 
409 ; 26 W. R 265 ; and Preeee v. Harding, 24 Q. B. D. 110.

In American law, the authorities seem to lja uniform in 
the same direction, namely, that an injunction m Chancery 
is not the proper method of seeking to correct frauds,

on a recount ?
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Judgment, or mistakes which may occur in the process of ascertaining

expressed through theand declaring the public will 
ballot boxes, when the Legislature providesa remedy speedy, 
appropriate and adequate by way of election contest : Peck 
V. Weddell, 17 Ohio St. 271 (1867) ; Reid v. Moulton, 61 
Ala. 255, reversed in 54 Ala. 320 (1875); Hulseman v. 
items, 41 Pa. St. 396 (1861) ; Weil v. Calhoun, 25 Fed. 
Eep. 865 11885).

There is no doubt that the County Judge when enter
ing upon and proceeding with a recount is a quasi judicial 
officer: see per Hawkins, J., in In re Thornburg Election 
Petition, AcÛers v. Howard, 16 Q. B. D. at p. 751 ; per 
king, J„ in Ex p. Baird, 29 N. B. Rep. at p. 196 ; Bogina 
v. Owens, 2 Ell. & Ell. 86 ; and Pritchard v. The Mayor, 
etc., of Bangor, 13 App. Cas. 241.

The general question as to the jurisdiction*to interfere 
with election officers was decided adversely to the power of 
ordinary courts in Re Centre Wellington Election,44TJ.C.R. 
132, a decision that was passed over by the Supreme Court 
of New Brunswick in Regina v. Ellis, Ex p. Baird, 28 N. 
B. R. 535, 536. That judgment was chiefly, if not exclu
sively, based upon the effect of the decision in The Queen 
v. Price, L. R. 6 Q. B. 411, which, as we have seen, was in 
its turn disregarded in The Queen v. Hull, 7 Q. B. D, 575. 
The legal principles set forth in the Centre Wellington case, 
however, are upheld in the judgment of Mr. Justice Fournier 
in the Supreme Court of Canada on appeal from the New 
Brunswick judgment in Ellis v. The Queen, 22 S. C. R. 7. 
The appeal was quashed as not competent because it was 
of a criminal matter, but the judgment of Mr. Justice 
Fournier deals with the merits of the controversy and is 
vigorously adverse to the decision in appeal.

In a later phase of the same controversy in New Bruns
wick, as reported in Ex p. Baird, 29 N. B. R. 162, 
Mr. Justice King feels pressed with the difficulty as to 
jurisdiction in the Court, so as to justify any interference 
with the recount. After stating the objection that the 
matter is within the exclusive jurisdiction of the House

as
Boyd, C.

:

..

I!
this cast
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of Commons, he proceeds : at p. 197, “ I 
fident that there is

am not con- 
a complete answer to this objec- 

tion,” but he deals with it thus : at p. 198, “ the only 
answer I feel capable of making is that the matter is 

judged of by jtbe fact. If the authority sought 
prohibited has jurisdiction, then the prohibition 

proceedings are an unwarrantable interference with the 
of the election. If, however, the authority sought 

to be prohibited is without jurisdiction, then what is done 
is merely to prevent an illegal obstruction from getting in 
the way. In such case the proceedings upon prohibition 

collateral to the election proceedings.”
The distinction made by Mr. Justice King is not in 

accord with the viewbf the Court in the Centre Wellington 
Case, nor with the conclusions reached by Mr. Justice 
Fournier. The lattej ad ’erts to the exposition of law con
tained in the judgment of Lord Cairns in Thébergev. Landry, 
2 App. Cas., pp. 106 and 107 and, arrives at the result that 
the special jurisdiction in election matters granted by the 
Dominion is exclusive of the interference of the ordinary 
civil courts. The whole scheme of legislation is to avoid 
the interruptions and prolongeons which would result 
from recourse to prohibition anld other methods of civil 
procedure:' Ellis v. The, Queen, 22 S. C. R.,atpp. 20, 21. 
The special, tribunal created by the Legislature is to be 
left to itself to work oaf, the relief formerly administered 
by Parliament through its committees.

I am satisfied to addpt the principle of the judgment 
of Mr. Justice Fournier, and to apply to this case the 
reasoning of the full Court in the Centre Wellington 
Case. For these involve not only abstinence from all 
interference with the judicial officer ; but by necessary 
consequence affirm that there is no jurisdiction to interfere 
at all with those interested jn the prosecution of election 
contests. See, also, Moses v. Parker, [1896] A. C„ at pp.

' 248, 249.
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I contempt are established to enforce obedience to the com

mands of courts of justice—instituted for the benefit of 
the-subject and founded in necessity—for if courts of jus
tice were not possessed of such power, their proceedings 
would be oftentimes vague and nugatory ” : An Inquiry 
into Attachments (1769), p. 14. But here the proceedings 

inherently nugatory and the action could not result 
for the benefit of the subject. Before contempt arises for 
disobedience to an order, it must be as to a matter which 
is legally and jurisdictionally coram curia, that is, the 
tribunal must be competent and must act within' its juris
diction : Ex p. Jose Luis Fernandez, 10 C. B. N. S. 3, at 
pp. 25, 37.

The conclusion of the whole matter may be briefly

Judgment. 

Boy4, 0.
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/summarized as follows :
1. The plaintiff has no particular spécifié legal right

applicant for a recount which entitled hpii to claim a spe
cific legal remedy in the Courts. (

2. The Provincial Court has no jurisdiction to enjoin the 
prosecution of proceedings connected vtith controverted

under section

as

I iüÏ„ elections of the Dominion, such as a recou
64 of R. S. C. ch. 8, which, though it appeal's in. the Elec
tion Act, is in pari materid with chapter fh relating to 
controverted elections.

3. The County Judge haying issued his appointment 
and summons, and having jurisdiction in the premises, the 
procuring of the order of the High Court by way of injunc
tion was an unwarrantable attempt to interfere with the

;

| Monoii 
writs of A 
for his di 
appearingEli?IK

The moi 
on the 19t 

D. O'Goi 
A: M. L

due course of the election.
4. The order by way of injunction being made without 

jurisdiction was extra judicial and void—a thing of naught 
•which could not be disobeyed.

5. The motion to commit is without foundation, and 
the order being absolutely without jurisdiction might be 
treated as a nullity : DeGeneve v. Hannam, 1 R & M. 494.

It remains only to dispose of the costs of the applica
tion, and I see no good ground for refusing to give costs 
to the successful parties.

:

:

August 24,II
A writ i 

sheriff of tl 
of the prise
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pressed, perhaps with warmth—as the Judgment, 
recount may have been pressed with equal warmth-but, ,^71, ‘ 
legally speaking, the right is entirely on the side of those 
to whom costs are given.
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Held, upon the return to a writ of habem corpus, that the fact th„r n,„
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WrhsOTIfT/°n beha'f0f th6 PriS°"er' “P™ the lctu™ Of Statement, 
writs ot habeas corpus and certiorari in aid, for an order
tor liiq, discharge from custody, under the circumstances 
appearing in the judgment.

The motion
on the 19th August, 1897.

C Connell, for the prisoner.
•4. M. Dymond, for the Crown.
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ipplica-
7Q COStS

August 24, 1897. MacMahon, J.

A writ of habeas corpus was obtained, directed to the 
shenff of the county of Peterborough, to produce the body 
01 the prisoner together with the cause of his detention.

^1g
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Judgment. A consent waé indorsed by counsel on the writ dispensing
uliThnu with the production o£ the body of the prisoner.
MacMahon, Wrt ^ ^ aid of the habeas

corpus.
Upon the return

the discharge of the prisoner on the ground that the pre- 
liminary investigation resulting in the commitment of t 
prisoner for trial took place on the 1st July—Dominion 
day-which, by E. S. CL eh.1, sec. 7 (26), » a “ Widay, and 
therefore a dies non juridicus.

From the return to the certiorari it appears 
prisoner was op the 1st day of July, 1897 brought before 
Eobert S. Davidson, a justice of the peace for the county 
of Peterborough, acting for and in the absence of and at 
the request of D. W. Dumble, Esquire, the police magistrat 
for the town of Peterborough, charged with an attempt to 
steal certain goods and money from the person of Martha 
A Trew and, after hearing the evidence of the witnesses, 
the magistrate committed the prisoner to the common 
gaol at Peterborough for trial on the said charge.

offence charged against the prisoner being
General Sessions of the Peace, the sheriff, 
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of the writs Mr. O’Connell moved for
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The

triable at the
in compliance with the requirements of 
Civil Code, notified the Judge that the prisoner 
fined in gaol on said charge, and, according to the record 
of the proceedings, the prisoner was brought before the 
Judge of the County Court on the 2nd July, and 
asked if he consented to be tried by the Judge without 
the intervention of a jury, and the prisoner thereupon 
consented to be so tried, and upon the evidence adduced 

by said Judge convicted of the offence of attempting 
to commit a theft, and was on the 28th July sentenced 
to imprisonment in the county gaol for a period of thr

months.
On the

triaf counsel for the prisoner objected that the preliminary 
investigation before the magistrate took place on the 1st

sec.
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writ of certiorari the learned County Court 
certificate to the effect that at the

72



\

[VOL.

leasing

XXVIII.] KEOINA V. MURRAY.

a tfcris, ïsj-txars :^rproceeded with the trial. ^ J MacMahon,

,„n>Wt,rt"na!,,e °n a Su”day or other diea non 'a a
nullity : Chitty s Archbold’s Practice, 12th ed„ p. 160 ; Mor- 

V: flanteV, 1 Dowl. N. S. 773 ; Kenworthy v. Peppiat 
. & Aid. 288 ; Swann v. Broome, 3 Bur. 1595. And ajudg-

9 b & cmon MrrM9 a nullity : v- sLâ,
9 B & C 243. Littledale, J„ in that case said : •' There are 
certain days, "as well as Sundays, which are dies nonjuri-
f°.n jh0Scr ^ the Court cannot do any judicial 
Act. And in lampe v. Manning, 38 Wis. 673, where an 
action was tried before a justice of the 
which by a statute of the State 
the judgment 
trial

551
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fitnesses, 
common

peace on a day 
was made a “ holiday,” 

v-cd against because the day of the
legal holiday. In delivering the judgment of 

the Supreme Court of Wisconsin, Lyon, J„ said : « The day
"if 6 Caus! t-'icd and judgment rendered was 

a égal holiday and hence was, as the term holiday imports, 
dus non jwndieus. Such being the case, the Court had
It I"% , "O1116 CMe and render jcdsment on >
that day. See also Baxter v. The People, 3 Gilman (Ill.)
368., Chapman v. The State, 5 Blackford (Ind.) Ill 

So that, had the trial and conviction of the prisoner
' hoLv ”C6 °\D°”ini0n day' Ah:ch by the Act is a 

holiday and therefore a dies non, he must have been
discharged from custody. But the prisoner was not tried 
on that day, nor is he now confined in gaol by virtue of 
any warrant of commitment respecting the judicial act 
pei ormed on that day. The preliminary investigation on 
that day was a nullity, and the 
was a
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warrant of commitment 
nulhty, and had a motion been made for his dis

charge while in custody under such warrant he must have 
been discharged But such discharge would have been of 

e avail, as, having only been committed for trial, and 
not having been tried, he could be re-arrested, and after 
ano her ami valid preliminary investigation put upon his 

al. It is not as if the magistrate had tried and 
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Judgment. victed him for an offence under the Summary Convic

tions Act on a ilies non; for in such case, if the prisoner 
were discharged because of the judicial act being a nullity, 
he could not be re-arrested, as he had once been tried and 
onvicted of the offence charged. But the illegality of the 

preliminary investigation, or the fact that the prisoner was 
committed for trial and confined in gaol on a warrant that 
was a nullity, cannot affect the trial before the Judge under 
the Speedy Trials Act. When the prisoner was brought 
before the Judge he elected to be tried by him without the 
intervention of a jury, and on bis being arraigned on the 
charge for which, he was committed for trial, he pleaded 
« not guilty,” so that all the requirements of the Criminal 
Code were complied with at the time the prisoner was 

tried on the charge and con-
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placed on his trial. He 
victed of the offence by the Judge, who sentenced him to 
imprisonment for three months, and he is now serving out
the sentence so imposed. _

The motion to discharge the prisoner must be refused, 
and the writ of habeas corpus superseded.
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Goff v. Strohst.

Will—Legacy—Vetted Interest—Period of Payment.

"fnrnl a,h‘mnt0r.gi’ff,‘ 1 !egatee an aiaolute verted interest in a defined 

Poche v. Poche, 9 Beav. 66, followed.

An application for payment out of Court to Mary Ethel 
Goff of her share of moneys paid in by the executors of 
the will of Joseph Goff, deceased, representing the amount 
of a legacy given to her by the will, in the following 
words :— 6

“I give, devise, and bequeath to Many Ethel Goff, 
daughter of George Goff, two. hundred dollars and interest' 
to be paid on her twenty-fourth birthday, said 
be placed in the Bank of Commerce, Simcoe.’/

The applicant at the time of the application had recently 
attained the age of twenty-one years.

Statement. *'x,1

amount to
•efused,

. B. B.

The motion was heard by Rose, J„ in Chambers, on the 
1st October, 1897.

H. U. Mowat, for the applicant. Although she has not 
attained the age of twenty-four, the applicant is entitled to 
the money in Court. « Where a testator gives a legatee an 
absolute vested interest in a defined fund, so that, according 
to the ordinary rule, he would be entitled to recei 
attaining twenty-one, but by the terms of the will 4 
is postponed to à subsequent period, e.g., till the' 
attains the age of twenty-five, the Court will, nevertheless, 
order 'PYment on his attaining twenty-one ; for at that 
age he tips the power of charging or selling, or assigning 

Court will not subject him to the disadvantage 
of, raising money by these means, when the thing is abso
lutely his own:" Williams on Executors, 9th ed., p. 125*.

authorities cited, viz., Curtis v. Lukin, 5 Beav. 147, 
melee v. Roche, 9.Beav. 66, and Re Young’s Settlement, 18
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Beav. 199, bear out the statement. Here the applicant 
has an absolute vested interest, and is entitled to 

diate payment. ,

18* XXV

Argument.
imme-

■XRose, J. :—October 6,18!

The applicant is entitled to payment out of Com 
Share, she having attained the age of twenty-oneyl 
having an absolute vested interest in the legacy, 
statement quoted from Williams on Executors is supported 
by the cases cited, and Bocke v. Bocke, 9 Beav. 66>18 Par
ticularly applicable. In that case it appeared that the 
testator gave his residuary estate to his son, adding, but 
it is my especial desire that the residue of my property be 
not delivered over to him until the completion of his 
twenty-fifth year.” The son attained the age of twenty- 
one in June, 1845, and in July applied for payment of the 
residue, which was in Court. Lord Langdale, M.R., said : 
« I will look at the terms of the will, and see if the order 
can be made. If' I should be satisfied that there is an 
absolute gift, with a direction to pay at twenty-five then 
as he has an absolute right at twenty-one, and can sell *nd 
mortgage his interest, I shall order payment.’ In Augjist 
of the same year he made the order for the immed/ate 
payment of the residue to the applicant.

Let the order go for payment out of the fund.
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[DIVISIONAL COURT.]

and The Children's Aid 
Society of Kingston.

içf/or Prevent^ of Cruelty {o Children-Order of Juetia.-

'
In re Grange
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T™T ^m0ti0n on behalfof ‘he Rev. James R. Black, Statement 
agent of the Children’s Aid Society at Kingston, for an order 
m the nature of a writ of prohibition prohibiting the chair
man and members of the Court of General Sessions of the 
county of Frontenac, and one David Granger, from taking 
any further proceedings in the matter of an appeal by 
David Granger against an order dated January 19th 
1897, made by Robert F. Elliott and Edward Ryan, aider- 
men and justices of the peace, whereby the six children of 
-David Granger were ordered to be committed to the 
of the Children’s Aid Society at Kingston.

The motion was resisted by David Granger, their father 
> 7*°' Previous t0 ^ making of the order complained of 

had the custody of the said children.
■ The motion was argued on June 18th, 1897, .before 
Moss, J. A., sitting for and at the request of the Chan
cellor.

i

scare

E. B. B.

T. D. Delamere, Q. C„ for David Granger.
Herbert M. Mowat, for the magistrates and the Reverend 

J. R. Black.

)
July 6th, 1897. Moss, J. A.

The order was ma<*e under the provisions of the 13th, 
14th, and following sections of the Act for the Prevention 
of Cruelty to and better Protection of Children, 56 Vict»v
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Judgment. ch. 45 (0.), as amended by 58 Viet. ch. 52 (O.), Messrs. Elliott 
and Byan,acting together, constituting “ the Judge,” before 
whom the children were brought. It was suggested that 
it appeared from the depositions that Messrs. Elliott and 
Byan proceeded under section 2 of the 56 Viet. ch. 45. 
But it is clear the reference in the depositions to section 2 
is to section 2 of the Act, 58 Viet. ch. 52, by which two jus
tices of the peace acting together,
added to the list of persons included in the meaning of the 
word “ Judge ” as used in the Act 56 Viet. ch. 45.

The order recites that on the 19th day of January, 
1897, “ the above neglected children have been brought 
before us on information made before us on oath by the 
Bev. John B. Black, who in our opinion is acting bond ÿ 
fide in the interest of the said children in order that we ' 
might determine if the said children, be dependent and 
neglected children within the meaning of the statute in 
such cases made and provided.”

The information charges that the children, at the said 
city of Kingston, on the 13th day of January, were found 
in a destitute condition, growing up without proper par
ental control, and in circumstances exposing them to 
physical and moral peril.

And the order following the directions of section 14 
finds and states that the children are dependent and 
neglected children within the meaning of the Act for 
the Prevention of Cruelty to and the better Protection 
of' Children.

It also states the age of the children, and the name, 
religion and occupation of their father, that their mother 
is dead, and that their father has abandoned them.

While it may be said that the order does not specify 
with great clearness the exact description of neglected 
children, under which these children come, it shews that 
the proceeding was undoubtedly under section 13 and the 
following sections, and not under section 2.

David Granger was, on the 18th of January, served with a 
signed by the mayor to appear on the 19th of Jan-
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uary before him at the Police Court to answer to the infor
mation already referred to, and appeared and was examined 

oath before Messrs. Elliott and Ryan, with reference to 
his children. The proceedings were partly taken on the 
18th, and Granger complains that he was not duly noti-

The order directs that the children be delivered into the 
and custody of the Children’s Aid Society of King

ston, and be taken to its temporary home or shelter at 
Kingston, to be there kept until placed in an approved 
foster home, pursuant to the provisions of the Act.

David Granger has given notice of his intention to enter 
and prosecute an appeal at the General Sessions of the 
Peacÿ'in and for the county of Frontenac, on the ground 

I that the children were not found in a destitute condition 
or growing up without parental control, or in circum
stances exposing them to physical and moral peril ; that 

, th| prosecution was conducted without any notice to him ; 
that Messrs. Elliott and Ryan had no jurisdiction to 
adjudicate upon the matters in question ; and that the 
order is informal, illegal, and insufficient.

The motion for prohibition is based upon the ground 
that no appeal lies from an order made by “ a Judge ’’ 
under the sections referred to, and that the chairman 
and members of the General Sessions of the Peace, have 
no jurisdiction to entertain an appeal, and that there was 
no proper notice of the appeal given to or by any party 
to the proceedings.

The argument before me, was directed almost exclu
sively to the question of jurisdiction, and the question is 
whether an appeal lies from the order to the General Ses
sions under the provisions of R. S. 0., (1887) ch. 74,
4, and sec. 879 et seq. of the Criminal Code, 1892 

The Act under which the order was made, is the outcome 
of an endeavour to blend and adapt the provisions of sev
eral Imperial and some Provincial Acts, each of which 
deals with one part or branch of the general subject of the 
care and protection of children, into one enactment, and
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Judgment, to make applicable to the whole, some provisions which,

applicable only to one set of
as de 
maryin th,eir original places, 

circumstances. Recourse has been had to the provisions 
of the following Imperial Acts : The Industrial Schools 

, Act, 1866, 29 & 30 Viet. ch. 118, The Industrial Schools 
Amendment Act, 1880, 43 & 44 Viet. ch. 15, The Preven
tion of Cruelty to and Protection of Children Act, 1889, 
52 & 53 Viet. ch. 44, since superseded by the 57 & 58 Viet, 
ch. 41 (1894), The Custody of Children Act, 1891, 54 Viet, 
ch. 3, and to the provisions of the Industrial Schools Act, 
R. S. O., (1887) ch. 234, and other Provincial Acts, with 
the result that tliere is produced, a comprehensive set of 
enactments dealing with at least three blanches of thet 

and protèction of children. These
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1. The prevention or punishment of cruelty to children 
by adults or persons'above the age of sixteen years.

2. The rescue and care of children under fourteen or 
sixteen, according to sex, who have not yet been guilty of
ny legal offence, but who from their circumstances and 

surroundings, are in special danger of being ruined unless 
promptly rescued. ,

3. The reclamation and care of certain classes 6f juve-

i

a

nile offenders.
It was, I think, intended that adults and persons above 

sixteen years of age, falling within the first class of cases 
as persons charged with acts of cruelty or\vymg to chil
dren under the Act, should be dealt with by a different 
tribunal to that which was created for the purpose of deal
ing with the cases falling under the second class of 
dealt with by the Act.

The cases of persons falling under the first class, 
assigned to police magistrates or justices of the peace, or 
to the Court of Summary Jurisdiction (which as defined 
by the Act, means and includes any police or stipendiary 
magistrate, or two justices of the peace acting together), 
with perhaps the single exception occurring under sub-sec. 
2 of sec. 7, where, possibly through inadvertence, a Judge
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as defined by the Act, is substituted for a Court 
mary Jurisdiction.

Sections 2, 3, 4, 5, 7 and 8 of the Act deal with the first 
class of cases. Their provisions are similar to those of 

1, 2, 3, 4, 6, and 8 of the Imperial Act, 52-53 Viet, 
ch. 44. Section 6 of

Sum- Judgment. 

Moss, J.A.

ill
secs.

Act is the counterpart of section 
5 of the Imperial Act. Section 10 of the latter Act gi 
appeal to the Quarter Sessions in the case of any applica
tion under section 5, to any party thinking himself aggrieved 
by any order or decision of the Court. Our Act contains no 
similar provision. Sections 9, 14 and 15 of the Imperial 
Act are found as sections 25, 26 and 27 of our Act.

All the cases falling under the second class, appear to be 
assigned to a “ Judge,” who as defined by the Act as amen
ded, may be a Judge of the High Court of Justice 
Judge of the County Court, or a retired Judge of the 
High Court or County or District Court, nr a stipendiary 
magistrate, or a justice of the peace, specially appointed 
a commissioner for the trial of juvenile offenders, or two 
justices of the peace acting together.

In these cases no convictions are made by the Judge, and 
the orders he may make, are chiefly in relation to the 
tody and care of children, though in one or two instances, 
he may make orders in respect to their maintenance.

The case of the juvenile offender is left to be dealt with 
in the first instance by the magistrate or justice before 
whom he has been brought for trial.

The children in this case come within the second class of 
cases dealt with by the Acts.

Sections 13 and 14 are based upon the somewhat similar 
provisions of section 14 and other sections of the Imperial 
Industrial Schools Act, 1866, as amended by the Industrial 
Schools Amendment Act, 1880. These Acts contain no 
express provision giving the right to appeal in any case, 
and the Imperial Summary Jurisdiction Act, 1879, 42-43 
Viet. ch. 49 (sec. 19), gives the power of appeal only in 
cases where imprisonment has been ordered, and does 
not give an appeal in cases where a fine only has been 
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imposed ; or against a custody order, a maintenance order, 
decision in reference to a child’s religion. No doubt 

it was thought not (Jpsirable to give any appeal against 
orders or decisions made or given under provisions, the 
objects of which are 
lature has not seen fit even to continue in its legislation 
an enactment with regard to appeals in cases under sec
tion 6 similar to that contained in the Imperial Act 52-53 
Viet. ch. 44.

Speaking of the Industrial Schools Acts, 1866, Lord 
Russell of Killowen, C. J., says in The Queen v. Jennings, 
[1896] 1 Q. B. 64, at p. 66 : “ The scheme of the Industrial 
Schools Act shews that it is not a code of criminal pro
cedure, and is not punitive in its character ; it is on the 
contrary-, benevolent in its aims and operation, and is 
intended to protect thdse children who come within its

Judgment. 

Moss, J.A. or a

not punitive or penal. Our Legis-

protection.”
I dtrnot think the provisions of sec. 4 of R S. 0. ch. 74, 

or of Qiÿ code, can apply to orders made by a “ Judge ” 
with respect to'the care, custody, or maintenance of chil
dren under the provisions of the 56 Viet. ch. 45 
ded by tbe 58 Viet. ch. 52 ; and I am satisfied that no 
appeal lies to the General Sessions from the order made in * 
this matter.

I as amen

ai ade by two justices ofIt happens that the order was 
the peace, but they were not sitting or acting in their usual 
capacity of justices. They were performing a special duty 

Judge, to whom such duty is assigned by the Acts in 
question, and their order should not be appealable to the 
General Sessions any more than should be a similar order 
made by a Judge of the tiigh Court acting under the pro
visions of these Acts.

I direct that an order for prohibition do issue in the

!
as a

I
The j 

5th, 189usual form.

Boyd, CThe father, David Granger, appealed to the Divisional 
Court, and the appeal was heard on October 4th, 1897, 
before Boyd, C., Ferguson and Meredith, JJ.

The ir 
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T. D. Delamere, Q. C., for the motion. As totwojusti- Argument, 
ces of the peace : Paley on Convictions, 7th ed., pp. 21 and 
22. It means two justices having jurisdiction in the place.
Our right to appeal rests entirely on R S. 0. 1887, ch. 74, 
sec. 4. Archbold’s Quarter Sessions, 4th ed., 635-40 dis- 

the English Acts, to which the learned Judge refers.
An appeal given by statute cannot be taken away by im
plication : Archbold, ibid. pp. G35-37. As to who is a party 
aggrieved : see Verdin v. Wray, 2 Q. B. D. 608. Among 
the people having authority to sit are certain persons 
named, and where an authority is exercised under 
statute of Ontario, the right of appeal is given.

H. M. Mowat, contra. I refer to Boulter v. The Justices 
of Kent, 13 Times L. R 538. There is ample protection to 
a father in the provision as to habeas corpus. This Act is a 
benevolent Act The proceedings are private. Section 879 
of the Criminal Code, 55-56 Viet, ch.' 29 (D.), shews what 
is meant by a party aggrieved. The two justices 
meant to constitute a.Judge : Manders v. Manders, [1897]
1 Q. B. 474. This Children’s Aid Society Act is identical 
.with Imperial 52-53 Yiet. ch- 44, until it comes to section 
10, which gives ari appeal. The Ontario Legislature have 
expressly excluded that section.

Delamere, in reply. Boulter v. The Justices of Kent, 
illustrates that the whole question under the English Act 

. is whether the Court is a Court of, summary jurisdic
tion. The only appeal to the English Quarter Sessions 
is an appeal from a Court of summary jurisdiction, but 
that is not so under our Act. That is why section 10 is 
left out, because there was no general provision for an 
appeal in England as there is here.

The judgment of the Court was delivered on October 
5th, 1897, by ■s,: .

Boyd, C.

The method of legislation demonstrates that no appeal 
lies to the Quarter Sessions in this matter.
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The order is made under the special powers of 56 Viet, 
ch. 45 (1893), enacted for the protection of children. No 
appeal is given or contemplated by that Act from an order 
of “ the Judge.” The enquiry is of a private character 
(section 30), and any direction given for the removal or 
well-being of the child is subject to reconsideration by the 
Judge under section 17 (2).

The order in this case was made by “ two justices of the, 
peace acting together” under the amendment introduced in 
1895, 58 Viet. ch. 52, sec. 2. The effect of this was to 
enlarge the number of judicial officers empowered to act 
as Judges under the former Act, but it did not otherwise 
change the character of the earlier statute.

But it is argued that this amendment empowering two 
justices to act introduced the provisions of the Revised 
Statutes of Î8S7, ch. 74, sec. 4, by which an appeal is given 
to the Quarter Sessions in case of a conviction or order 
made by a justice of the peace. So to read-the Revised 
Statute would be to bring in an appeal totally repugnant 
to the special legislation, and inconsistent with the whole 
machinery devised to promote the well-being of neglected 
children.

In brief, I think it plain that the “two justices acting 
together” constitute the legislative Judge provided by the 
Children’s Protection Act from which functionary there is 

appeal to the Quarter Sessions or\indeed to any other 
Court.

I would, therefore, affirm the judgment, but as a new 
case, and^otherwise, it should be without costs.

562 THE ONTARIO REPORTS.
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In be Mills, Newcombe v. Mills.

Life Insurance—Insurance for Benefit of ChUd-Satisfactim-Evidence— 
Oral Declarations of Insured.

In the course of proceedings for the administration of an intestate’s 
estate, the amount of a lifoAlicy taken out by deceased, under the 
Act to secure to wives ad^hildren the benefit of life insurance, in 
favour of his daughter absolutely, and which had been paid to her 
guardian, was set up as satisfaction of a claim made on behalf of the 
daughter and of the personal representative of her mother against 
the estate, and certain oral declarations of the deceased made before 
effecting the insurance were proved to shew such to have been his 
intention :— ,

Held, that if the evidence was admissible at all, which was doubtful, there 
should at least be something in writing evidencing the obligation to 
accept the amount in satisfaction of the claim as formal as the Act 
requires in the case of changes in the description of, or apportionment 
among, the beneficiaries. »
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This was an appeal from the certificate of the Master 
at St. Thomas in certain proceedings for the administra
tion of the estate of James H. Mills, who died intestate 
July 25th, 1896.

The intestate, it appeared,, was twice married. Eva 
Mills, his first wife, and the mother of Ula Belle L. Mills,

party defendant to these proceedings, died intestate on 
April 8th, 1891, and at the time of her death was possessed 
of a mortgage made to her by her brother, Calvin Russ, 
for $1,500, and of some other personal property of no great 
value, and Ula, who was the only child of the marriage, 
and her father, were the only persons entitled to the pro-

On April 11th, 1892, James H. Mills was appointed 
administrator of his deceased wife’s personal estate. Be
fore he obtained the letters, Calvin Russ had paid him 
$90 interest upon the mortgage to his wife, and on April 
13th, 1892, he assigned the mortgage to the Atlas Loan 
Company, receiving therefor the sum of $1,590, making 
altogether $1,680, which came to his hands in respect 
of this mortgage, and for which, as administrator of his 
deceased wife’s estate he was bound to account.

On June 1st, 1892, he married the defendant Mary E. 
Mills, and the defendants Norman D. Mills and James V. 
Mills, were the children of that marriage.
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on

9

a

ss acting 
id by the 
t there is 
,ny other

,s a new

H. F. L.

/

î



nm
iil XXVIII.[VOL.1 .564 THE ONTARIO REPORTS.

decease 
for me 
Canadi 
under 1 

The 
16 th of 
1892, tl 
to a l)e 

In J 
author! 
of Julj 
of Jul) 
ing $2, 
death tl 
the tot 
the Ore 

Jame 
and aft 
Smith, 
holds it 

It is 
ested ii 
estate, t 
paj7 men 
receivec 
receipt 
full ofl 

The I 
it was e 
for the 
Mills fr< 

The < 
sists of 
ferent p 
he mad 
some at 
after the 
nothing

After his death his estate was found to be in an embar
rassed condition, and the present administration proceed
ings resulted, and a claim was brought in before the 
Master on behalf of Ula Mills to prove against her fathers 
estate for the amount of the mortgage money received by 
him as administrator of her mother’s estate.

Subsequently the claim was amended, and as amended 
by the administrator^^ bo\i%8 non of Ula Mills’ 

mother as well as on behalf of Ula Mills herself.
It was alleged and there appeared to be no doubt of the 

fact that Jaraesf H. Mills in his lifetime appropriated the 
use, and they were not forth-

Statement.

:
was

1
i

mortgage moneys to his own 
coming ; but it was set up that by reason of certain tran
sactions with regard to the policy of insurance referred to 
in the judgment, any claim that Ula Mills or the estate of 
her mother ever had against the estate of James H. Mills 
had been put an end to. The Master disallowed the claim 
and from this decision the present appeal was brought.

I ii

I
V '8 ?

j

June 11th, 1897, beforeThe appeal was argued on 
Moss, J.A., sitting for and at the request of Falcon-
bridge, J.

J. M. Oletin, and W. L. Wichett, for the appellants. 
Maxwell, for the plaintiffs and the defendants David H. 

Gooding and Mary E. Mills, as administratrix of the estate 
of James H. Mills, deceased, and in her own right.

F. If. Harcourt, for the infant defendants Norman D. 
Mills and James V. Mills.

■ July 20th, 1897. Moss, J.A. [after stating the facts]

The claim made and which has been disallowed by the 
Master is for an account of the dealings of James H. Mills 
with the estate of Eva Mills, come to his hands as admin
istrator of her estate, and to rank upon his estate for the 
amount (if any) that may be established.

Not long after obtaining letters of administration to his

\
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deceased wife 8 estate, James H. Mills made application Judgment, 
for membership in Sparta Circle, No. 31, of the Order of 
Canadian Home Circles, a friendly society now registered 
under the Insurance Corporations Act, 1892.

The date of the application appears to have been the 
16th of April, 1892, but apparently it was not until July,
1892, that he received his membership and became entitled 
to a beneficiary certificate.

In July, 1892, he received a certificate issued by the 
authority of the Supreme Court of the Order under date 
of July 9th, and sealed by the Sparta Circle under date 
of July 25th, declaring him entitled to a sum not exceed
ing $2,000, and setting forth that he directed that at his 
death the said sum of $2,006, less all payments made under 
the total disability' and old age clauses of the by-laws of 
the Order, be paid to Ü1& B. L. Mills, his daughter.

James H. Mills retained his membership until his death, 
and after that event the Order paid the $2,000 to Arthur 
Smith, the guardian of Ula Mills, and he received and 
holds it for her benefit.

It is contended by the parties to this proceeding inter
ested in opposing the claim made on behalf of Eva Mills' 
estate, that the insurance was effected as a trust for the 
payment to Ula Mills of the share of her mother’s estate, 
received and misapplied by James H. Mills, and that the 
receipt by her guardian of the $2,000 was a payment in 
full of her share of her mother’s estate.

The Master has adopted this vievv, being of opinion that 
it was established that the insurance was a trust created 
for the purpose of securing the amount coming to Ula 
Mills from her mother’s estate.

The evidence upon which this conclusion is based 
sists of oral declarations made by James H. Mills at dif
ferent periods ; some were made a considerable time before 
he made his application for membership and insurance, 
some at or about the time of the application, and 
after the date of the issue of the certificate. There 
nothing from him in writing other than the application

[VOL. IN HE MILLS. 565
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Judgment, and there is in it nothing to indicate any special purpose 
in naming his daughter as the beneficiary.

These declarations were not communicated to Ula Mills 
before the death of her father, nor did she—even if capable 
of giving an assent—assent to any trust with regard to the 
insurance moneys.

The provisions of the Act to secure to wives and chil
dren the benefit of life insurance apply to this contract of 
insurance, and the certificate expresses on its face that it 
is for the benefit of Ula Mills. It may well,be questioned 
whether it is, open to any person, after the death of the 
insured, to shew upôn evidence of expressions of intention, 
understandings or bargains made or come to before effect
ing the insurance and to which the beneficiary was no 
party, that the money secured to the beneficiary by the 
certificate or policy was, when paid to her or a trustee for 
her, not to be held for her absolute.benefit but was subject 
to be used for the purpose of indemnifying her father’s 
estate or, in other words, to pay and satisfy to the estate 
of Eva Mills the debt which James H. Mills owed it, in 
the event of her estate making and establishing the claim ; 
or that its receipt by her or a trustee for her was to be a 
satisfaction of the claim against her father’s estate : 
Crichton v. Crichton, [1896] 1 Ch. 870.

These would appear to be applications of the insurance 
moneys in ways foreign to the purposes and intention of 
the Act, and it is questionable whether an attempt so to 
divert the fund ought to be aided.

Assume (as was urged) that at common law, if a person 
insures his life, making the amount of the policy payable 
to a stranger and there is no consideration, a trust results 
for the insured, and that if he makes the amount payable 
to his wife, child, or other person for whom he is under an 
obligation to provide, there is a presumption of advance
ment capable of being rebutted, this does not advance the 
respondent’s case.

When an insurance is created on a person’s life to which 
the provisions of the Act to secure to wives and children
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the benefit of life insu. apply, something more potent Judgment.
IS effected. The words of the Act are stronger than a mere M~TA 
presumption of advancement. They exclude all notion of 
a beneficial interest on the part of the insured in the insur- 
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::And inasmuch as against a statute a resulting trust 
cannot arise by implication, neither should it be open to 
parties to shew facts tending to thwart its policy and 
intention. J

But if they may be shewn I think it should only be by 
means of some writing, and effect should not be given to 
evidence of parol statements or declarations said to have 
been made by the insured before the issue of the certificate 
or policy of insurance, for the purpose of altering or modi
fying the express words of the Act, which declare that 
such a certificate as the one in question shall enure to and 
tre deemed a' trust for the benefit of the beneficiary named

1

words of the certificate as well as of the Act entitle 
Ula Mills, or her guardian for her to receive the $2,000 
absolutely and unconditionally.

If there is to be engrafted upon this apparent right 
a trust, or fastened upon it an obligation to elect to 
accept the amount in satisfaction of a claim owing by the 
insured either directly or indirectly to Ula Mills, there 
should at least be something evidencing the trust or obli
gation as formal as the Act requires in the cases of changes 
in designation of, or apportionment among, beneficiaries.

I think the declarations made, even if receivable, not 
sufficient to countervail the Act or to convert Ula Mills 
into a trustee or to place her in the position of one who 
was bound to receive the $2,000 as a satisfaction of 
legal claim.

If Mrs. Goodwin’s account is correct, James H. Mills 
not speaking the truth to her, for he told her when 

he was seeking to get her husband to become his bonds- 
man
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Judgment, claim in case anything happened to him, that he insured

things tha^were infor $2,000 to pay the $1,500 and 
the house, whereas he had not then received the $1,500 
nor had he even applied for membership and insurance in 
the order. Or it may be that she entirely misapprehended 
the words «actually spoken.

The other declarations deposed to are not inconsistent 
with an intention -that Ula Mills was to have the full 
benefit of the insurance moneys, and they do not raise a

an infant she

some
Mo#*, J.A.

--- j calling for election by her—even if as 
could make an election. It would be most unsafe to 
vert her into a trustee or deprive her of the full benefit 
of the insurance upon the testimony given. There is 
less ground for holding the ofresent administrator of Eva 
Mills’ estate bound by wha? has been shewn. It is true 

wer from James H. Mills’ estate 
to Ula Mills. But as adminis-

case
con-

even

that whatever he may reco 
in this proceeding may' 
trator he does notj^ef resent her. It does not appear 

ny debts at the time of herwhether Eva Mills owe 
death which are yet unpaid, but whether or not, whatever 
may come to the hands of the administrator does not im
mediately vest in or belong to Ula Mills. His. claim to 
make the representatives of James H, Mills aopount for 

to his hands as administrator of/iva Mills,
ills, or her 

were and

what came
cannot be affected by the receipt by Ula 
trustee, of these insurance moneys which never 
never could be part of Eva Mills’ estate,

I think the appeal must be allowed.
( appellants and the administrators of James H. Mills may 

* No costs to the other parties.
A. H. F. L.

The costs of the

be paid out of his estate.
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Regina v. McRae.
?

;Justice of the Peace—Jurisdiction—Associate Justices—Request. ;

Where a party charged cornea or is brought before a magistrate in obedi- 
ence to a summons or warrant, no other magistrate can interfere in the 
investigation of or adjudication upon the charge, except at his request.
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On the 1st March, 1897, a rule nisi was granted by the Statement. 
Court to quash the summary conviction of the defendant, 
made by J. B. Horrell, mayor of the town of Midland, and 
ex officio a justice of the peace for the county of Simcoe, 
for an assault, upon the following grounds

1. That other justices of the peace for the county of 
Simcoe, who desired to take part in the hearing of the 
charge against the defendant, upon the return of the

issued by Mr. Horrell, had a legal right to takb part 
in the hearing of and adjudicate upon and determine the 
charge, and Mr. Horrell had no jurisdiction to hear and 
determine the charge to the exclusion of other justices of 
the peace for the county of Simcoe who desired to tak 
part in hearing and determining the charge.

2. That three other justices of the peace for the county 
of Simcoe, duly qualified to hear and determine the charge, 
and who had jurisdiction in the matter, actually heard and 
determined the charge along with Mr, Horrell, and gave 
their judgments dismissing the charge, and gave the defen
dant a certificate of dismissal in respect of such charge.

I
'ssum

mons
■I!

■

.
■e f:r

I

of the 
11s may 
irties.
I. F. L.

13. That the conviction by Mr. Horrell was not a convic
tion supported by the majority of the justices of the peace 
who heard and determined such charge, and was illegal by 
reason thereof.

4. That the justices of the peace who heard such charge 
disagreed, and no conviction could be made.

It appeared that a summons was issued by Mr. Horrell 
calling upon the defendant to appear and answer the charge, 
and that the defendant did appear before Mr. Horrell pur
suant thereto, and pleaded “ not guilty,” whereupon three j
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Statement. other magistrates, without the request or consent of Mr.
Horrell, appeared and heard the evidence adduced, and 
gave judgment dismissing the complaint ; but Mr. Horrell 
gave judgment convicting the defendant of the assault 
charged, and made a formal conviction under his hand and 
seal. There was evidence, also, that the other magistrates 

present at the request of the defendant.
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On the 14th May, 1897, McCarthy, Q. C., and 5.0. Cam-

a Court composed oferon supported t)ie rule nisi, before 
Armour, C. J., and Falconbridqe and Street, JJ., and 
referred to sec. 839 et seq. of the Criminal Code, 1892 ; 
Regina v. Milne, 25 C. P. 94 ; Ilex v. Sainsbwry, 4 T. R. 
451; Brown v. Nicholson, 5 C. B. N. S. 468; Tarry v. 
Newman, 15 M. & W. 645 ; Ex p. Carignan, 5 L. C. R. 
479 ; Regina v. Riley, 12 P. R. 98.

Aylesworth, Q. C., for the prosecutor, shewed 
referred to the Consolidated Municipal Act, 1892, sec. 432 ; 
Dickinson’s Quarter Sessions, 6th ed., p. 11; Archbold s 
Quarter Sessions, 4th ed., p. 112.
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Armour, C. J. (at the close of the argument) :—

We think there is no difficulty about the case. Mr. 
Horrell issued the summons, and the defendant appeared 
before him and pleaded not guilty. Mr. Horrell was tjrën 
seized of the case, and no other magistrate had a right to 
sit with him or to adjudicate or interfere in any way, 
unless at his request. It is not to be tolerated that the 
accused should bring with him when he comes up for trial 
partisan justices who insist upon his acquittal. Look at 
the consequences. Suppose a man were charged with 
murder and brought before a magistrate, he might, no 
matter what the evidence, be discharged upon the pre
liminary hearing by packing the bench with friendly 
justices. All the justices in each county are equal in 
authority, but, as it would be contrary to the public 
interest as well as indecent that there should be a contest
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between different justices, we must lay down the rule that Judgment, 
when a party charged 
trate in obedience to

of Mr. 
d, and 
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id and 
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or is brought before a magis- Armour, c.J. 
a summons or warrant, no other 

magistrate shall interfere in the investigation of or adjudi
cation upon the charge, except at his request.

comes

I
Rule nisi discharged with costs.
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Attorney-General v. Cameron.

Meixniic—Succession Duly Act, 55 Viet. ch. 6 (0.)—Capital-Final Dis- 
tribution—Duty Payable.

11
?ise and 

ic. 432 ; 
ihbold’s

:
Hdd, in addition to the findin

duty then payable would be on the amount then actually distributed, 
whether increased by accumulations, or by the rise in value of lands or 
securities, or decreased by loss.

A special case was stated for the opinion of the Court 
in this action for the purpose of ascertaining the amount 
of succession duty payable under the Act 55 Viet. ch. 6 
(0-). by the estate of Alexander Cameron.

The testator died on 15th May, 1893, and his will and 
a codicil thereto bore date the 12th of May of that y 
The purport of the will, so far as material, is stated in the 
report of the decision (27 O. R. 380), and the case was sub
sequently amended as set out in the following judgment of 
Rose, J., before whom the amended case was argued on 
the 15th day of October, A.D. 1897.

John R. Cartwright, Q.C., for the Attorney-General.
E. D. Armour, Q.C., for the defendants.
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Judgment. September 25,1897. Rose, J. 

Rose, J.
Since giving my judgment herein, the special 

amended so as to obtain a further opinion upon a point 
thought not to have been covered by the previous case. 
The amendment reads as follows :—

“12. The plaintiff further alleges that if the Court 
should be of opinion that payment of duty on the capital 

nd legacies should be deferred until distribution and 
payment thereof respectively, the duty should be computed 
nd payment made as follows :—On the legacies which aie 

payable before the final distribution, on the amount of 
each legacy as it is paid ; and as to the capital that duty 
should be computed and paid upon the amount of capital 
actually distributed at the final distribution, whether the 

ay have been increased by accumulations or by rise 
of lands or securities, or should have been

case was

I

: sum a■
a

;

same [m
in vallue
diminished ; while the defendants, while they agree 
With the plaintiff as to duty on pecuniary legacies,

the capital, theis allege that, as to payment of duty 
same should be computed as follows :—On ascertaining 
the present value (at the time of the death of the said late 
Alexander Cameron) of the a^aljnro at which the estate 
was sworn (less testamentary expenses, legacies and suc
cession duty now payable, and less thd duty on the annu
ities) which is payable in twenty-one years if all annuitant 
are then deceased, but if any are/alive the amount of

on

tI
I

capital to produce the annuities tolbe deducted, and the 
present value, as aforesaid, to be ascertained of such 
capital payable after the expectation of life of the 
itants at that time, and that the duty so ascertained shall 
be payable as and when the distribution shall be made.”

« Question 5. How should the duty be computed, upon 
what sum or sums, and when paid on the capital sum of 
the estate ? ”

I think I have in effect already answered the quèstiops 
now submitted to me. The parties agree, as appears from 
the paragraph quoted, that the duty on the legacies which

!
annu-.

\m
h

■
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payable before the final distribution is to be computed Judgment, 
on the amount of each legacy as it is paid. This is, as I 
understand it, in accordance with the principle of the 
judgment already given. As to the capital, I think the 
duty to be computed and paid is to be upon the amount of 
capital actually distributed upon the finaf distribution, 
whether the same may have been increased' by accumula
tions or by rise in values of lands and securities, or have 
been diminished. It occurs to me in this way : Assume 
that a parcel of land was directed to be sold when the 
period of distribution should arrive, and the proceeds dis
tributed. The value of such parcel of land would be either 
the same as at the time of the death of the testator or 
greater or less, according to the then market value. If in 
addition to the proceeds of the land the rents were directed 
to be accumulated and divided at such period of distribu
tion, such rents, it seems to me, should bear their portion 
of the succession duty in the hands of the person to whom 
they were directed to be paid. And so if a sum of money 

directed to be put out at interest and the interest 
accumulated and divided with the principal, it would 
appear reasonably clear that the sum distributed pursu
ant to such direction would be the principal plus the 
interest, unless the sum had been lessened by loss, for the 
person receiving is the one to pay the duty.

I am also of the opinion that the period of distribution 
is not necessarily the end of the twenty-one years referred 
to in the paragraph. At page 387 in the reported judg
ment, I said : “ The principle of that section seems by 
itself clear enough, namely, that the succession duty 
is to be paid by the person who takes the estate, but not 
until he is entitled to possession or actual enjoyment.”

I think, therefore, that until the parties are entitled to 
possession or to actual enjoyment of the moneys directed 
to be paid to them, the duty is not payable and the 
amount of such duty cannot be ascertained until such time 
arrives. I imagine the difficulty has arisen with refer
ence to the meaning of the words “final distribution.”

[VOL. 573
are

Robb,J.
;ase was 
a point 

>us case

e Court 
a capital 
tion and 
omputed 
,'hich are 
count of 
hat duty 
if capital 
ether the 
ir by rise 
ive been 
iy agree 

legacies, 
pital, the 
:ertaining 
> said late 
the estate 
and sue- 

:he annui1
nnuitanM 
mount dr 
1, and the 
1 of such 
the annu- 
lined shall 
i made.” 
ited, upon 
tal sum of

iii

was

questions 
pears from 
cies which fl

' 1



r
î

[VOL.

Judgment. As I understand it, there is a final distribution of the 
estate when under the directions of the will the moneys 
reach the hands of the persons entitled thereto.

574 THE ONTARIO REPORTS.

Rose, J.

G. F. H.f

:

1
l ■: 2

: Munro et al. v. Waller. (No. 2.)
B

Damages—Measure of—Breach of Covenant not to Assign Lease—Evidence 
— Varying Report.

breach of a covenant in a lease not to assign without leave, the 
ors are entitled to récover as damages such sum of money as will 

put them in the same position as if the covenant had not been broken • 
and they had retained the liability of the defendant instead of an 
inferior liability, but in estimating the value of the defendant’s liabil
ity allowance must be made for the vicissitudes of business and the 
uncertainty of life and health.

Upon appeal from a referee’s report the damages were reduced from 
$3,897.62 to $500.

Williams v. Earle, L. R. 3 Q. B. 739, followed.

J
! 1

i i t!

:

■
This was an appeal by the defendant from the report of 

Mi*. Cartwright, an official referee, dated 18th"'December, 
1896, assessing the damages of the plaintiffs at $3,897.62.

The action was brought by the plaintiffs, as lessors, 
against the defendant, as assignee of the lessee, to recover, A 
in the alternative, the arrears of rent due under the lease 
and certain taxes and insurance premiums, or damages for 
breach of the covenant not to assign without leave, the 
defendant having set up as a defence to the action for the 
recovery ofj the arrears of rent, taxes, and insurance 
premiums, that he had on the 28th December, 1894, and 
before they became due, assigned the lease and the 
pired term of it to one William Patterson.

By the judgment pronounced and entered after the trial 
of the action, it was declared that the defendant had 
broken the covenant not to assign without leave, and it 
was referred to Mr. Cartwright to ascertain the damage 
(if any), past and future, to which tlie plaintiffs

Statement.
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n of the 
; moneys entitled by reason of the defèndant’s breach of the coven- Statement, 

ant not to assign without leave : see 28 O. R. 290.
The report appealed from was made under this refer

ence.
G. F. H.

M'he referee found, upon the evidence, that the 
defendant, at the time he assigned the lease, was solvent ii
and able to pay the rent as it would become due, anti to 
perform the other covenants which were subsequently 
broken by the non-payment of the taxes and the insur
ance premiums, and that the assignee Patterson was at that 
time insolvent and “ without means, without business, and 
without credit.” The amount allowed for past damages 
(i.e., damages up to the date of the report) was $1,551.62, 
and for future damages, $2,346.

The past damages were made up .of the rent and taxes 
in arrear, and $400 for past breaches of the covenant to 
repair ; and the future. damages by capitalizing all the 
accruing instalments of rent down to the expiration of the 
lease, the future insurance premiums to the same date; anti 
the $2,346 represented the values at the date of the report, 
of those sums so capitalized.

No allowance was made for future taxes or repairs, the 
referee having come to the conclusion that there was no 
basis on which he could “ attempt to estimate ” them.
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The appeal was heard by Meredith, C.J., in Court, on 
the 28th January, 1897.

D. Urquhart, for the defendant, contended (1) that the 
referee had improperly allowed damages for the alleged 
substitution of a man of inferior responsibility for the 
defendant ; (2) that it was the duty of the plaintiffs to do 
something to diminish their loss by reletting the premises ; 
and (3) that the $400 was improperly allowed for injuries 
to the buildings. He cited Williams v. Earle, L. R. 3 Q. B. 
739 ; Cullerton v. Miller, 26 0. R. 36, 44 ; Lepla v. Rogers, 
[1893] 1 Q. B. 31, 37 ; Mae v. McDonald, 13 0. R. 352.

C. Millar, for the plaintiffs, referred to Patching v. 
Smith, 28 0. R. 201 ; Lilley v. Doubleday, 7 Q. B. D. 510; 
McMahon v. Field, ii. 591.
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October 22, 1897. Meredith, C,J. (after stating the 
facts as above) :—
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Meredith,
C.J.

The referee proceeded in assessing the damages upon 
the rule laid down in Williams v. Earle, L. R. 3 Q. B. at 
p. 751, that the damages which the plaintiffs were entitled 
to recover were the sums of money which would put them 
in the same position as they would have been in if the 
covenant not to assign the lease had not been broken, and 
the plaintiffs had retained the liability of the defendant 
instead of an inferior liability.

If the report is to stand, the,result will be that the 
plaintiffs will have a judgment against the defendant for 
all the arrears and for a sum representing the cash value 
of all the future instalments of rent and all of the insurance 
premiums down to the end of the lease, besides the right 
to re-enter for breach of the covenants, and so to repossess 
themselves of the demised premises, as well as the liability 
of Patterson fdr all the rent, taxes, insurance premiums, 
and other sums which hb has or may become liable to pay 
under the lease.

On the argument of the appeal, the unfairness of such a 
result struck me and led me to doubt the correctness of 
the decision which leads to it, and further consideration 
has not changed that view, but has brought me to the 
conclusion that, whatever may be the proper sum to be 
allowed, the amount which has been awarded to the plain
tiffs is very much in excess of the damages which they 
have sustained, measured according to the rule laid down 
in Williams v. Earle.

I cannot agree with the conclusion of the referee upon 
the evidence as to the respective values of the liability of 
the defendant and of Patterson. Although I do not differ 
from him as to the measure of Patterson’s present liability 
to pay, I am unable to agree with him as to the value of 
the defendant’s obligation to perform the covenants of the 
lease by which he was bound. The evidence shewed, in' 
my opinion, that the defendant was not at the date of the

/
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assignment of the lease to Patterson possessed of means 
enough to pay his liabilities if he had been pressed for 
payment of them ; and, although he had up to that time 
been able to pay his rent under the lease, and had, since 
he left the demised premises and up to the time when 
judgment was signed in this action, paid his rent for the 
hotel to which he moved, it by no means follows that, had 
he retained the lease, he would have been able to continue 
to pay the rent and perform the covenants of the lease ; 
and, indeed, I think the evidence leads to the conclusion 
that he could not have done it. He had not been able to 
pay his rent punctually, and the business was deterior
ating, and must soon, I think, have become, if it was not 
then, an unprofitable one to carry on. This element has, 
I think, not had the importance attached to it to which it 
was entitled, -and the damages, even if it were absent, 
would, in my opinion, have been excessive. No'allowance 
has been made for the vicissitudes of business, and that of 
the defendant was a most uncertain one, or the uncertainty 
of life and health. Though these chances would have had 
to be run by the plaintiffs, had no breach of the covenant 
been committed, they are entirely relieved from them as 
to the rent and insurance premiums by the mode of calcu
lating the damages adopted by the referee.

It is, no doubt, as was pointed out in Williams v. Earle, 
extremely difficult to measure the damages in such cases 
as this, and it is hard to give a reason for my assessing 
them at the sum to which I purpose, so far as my decision 
may be able to effect it, to reduce them, but I think that, 
under all the circumstances, $500 is a sum ample to cover 
them, and quite as much as, if not more than, the liability 
of the defendant on the covenants, if it had been offered for 
sale, would have realized.

In the view I have taken it is unnecessary to determine 
whether the decision in Patching v. Smith, 28 O. R. 201, 
would require me to hold that the value of the right of the 
plaintiffs to re-enter could not be taken into consideration 
in assessing the damages, though it might have been neces-

577MUNRO V. WALLER.
[VOL. 

ling the
Judgment.

Meredith,
i

O.J.

is upon 
Q. B. at 
entitled 
it them 
i if the 
;en, and 
fendant

I

liât the 
laut for 
ih value 
fluvance 
îe right 
2 possess 
liability 
imiums, 
; to pay

t■ I

E such a 
tness of 
leration 
i to the 
n to be 
e plain- 
di they 
d down

1
: i

ee upon 
lility of 
ot differ 
liability 
ralue of 
s of the 
iwed, in' 
: of the



, t

[VOL.

Judgment, gary had I been of opinion that the referee’s view as to the 
value of the defendant’s liability was the correct one.

In my opinion, the report should be varied by reducing 
the damages to $500, and there should be no costs of the 
appeal to either party.
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ne.
[DIVISIONAL COURT.]

Stratford Turf Association v. Fitch

Gaming—Sale &

i"f£EESeEEE-~TE

reducing 
a of the

BT AL.

E. B. B.

An appeal by the defendants from an order of the Judge Statement, 
of the County Court of Wentworth dismissing a zhotion 
made by tho defendants to set aside the judgment for the 
plaintiffs and for a new trial of an action in the 9th Divi
sion Court in the county of Wentworth, in which the 
plaintiffs (an unincorporated association) claimed $101 and 
interest from the 27th August, 1896, the balance alleged to
be due to them under the following agreement :_

“ The said Turf Association doth hereby grant to the 
said Fitch and Stroud the exclusive betting and gaming 
privileges at the race meeting to take place on the track 
of the above named association on the 25th and 26th days 
of August, AD. 1896, * » and the said Fitch and Stroud 
do hereby agree to pay to the said Turf Association the
pri™ leges8*7•f°/'the ^ and ^ming

The Judge in the Court below, in dismissing the motion 
or a new trial, gave the following judgment :_
It appears that this race meeting was held within the 

strict wording of

* 201. Kvery one is guilty of an indictable offence, and liable
years imprisonment, and to a âne

°r k“owi“8|y allows any part of any premises under hi, con-
. *w.X;ïrrfr'M,di"g °r re8i8teri"«

76—-VOL. XXVIII. O.R.
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204* of the Criminal Code, “ on tiiesec.

not exceeding one thousand' dollars,



(6) keeps, exhibits, or employs, or .knowingly allows to be kept,exh.b 
ited or employed, in any part of any premises under his control, any de 
vice or apparatus for the purpose of recording any bet or wager or g

aD(r^becomes the custodian or depositary any money, property, or 
valuable thing staked, wagered, or pledged ;

W records or registers any bet or wager, sells any pool, upon th

(i. ) of any political or municipal election ;
(ii.) of any race ;

r «of hi. becoming the custodian or depositary of any money, p o- 
valuable thing staked, to be paid to the winner of any lawh, 

snort, game, or exercise, or to the owner of any horse engaged 
any lawful 8race, or to bets between individuals or made on the rac 
course of an incorporated association during the actual progress of a race

man or beast.

reason
perty, or

meeting.
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incorporated association during the 

see why IStatement, race bourse of an 
actual progress of
should add to this — . ... . .
association which owns the track must he in ditect charge 
and management of the races being held on them course, 

that the plaintiff must be such association. No objec
tion was taken at the trial to the constitution of the ac
tion ; if objection had been taken, any proper amendment 
as to parties would have been allowed. I dismiss this 

motion for a new trial.

, meeting.” I do not 
section the further condition that the

a race

nor

: (1) that the judgment was

plaintiffs were an unincorporated association am cou c 
not bring an action in their own name ; (4)I that the 
tract, being one for the granting of the privilege of gamb- 
ling, was unenforceable; (5) that the evidence shewed 
that the plaintiffs were not an incorporated association 
and also that the contract was a gambling transaction, and 

of shewing that the contract was not 
illegal was upon the plaintiffs ; (6) that the defendants 
were entitled to judgment on the merits, the plaintiffs not 
having conformed with their programme and contract.
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The appeal was argued before a Divisional Court com- Argument, 

posed of Armour, C.J., Falconbridge and Street, JJ., 
on the 12th May, 1897.

. Wallace Nesbitt, for the defendants, contended that the 
intended to protect only the

sociation owning the race course, and was not intended to 
protect persons to whom the right to hold the races might 
be farmed out. He referred to secs. 197 and 204 of the 
Criminal Code; Cowan v. Müboum, L. R. 2 Ex. 230; Smith 
v. White, L. R. 1 Eq. 626 ; Hawke v. l)iin:\, 13 Times L.
R. 281 ; Carnevv. Plimmer, ib. 317.

Teetzd, Q.CyfoXtheplaintiffs.

October 25, 1897. \ The judgment of the Court 
delivered by

581
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Armour, C.J. :—

The agreement sued on and made between the plaintiffs 
and the defendants gave to the defendants “the exclusive 
betting and gaming privileges at the race meeting to take 
place on the track of the above named association on the 
25th and 26th days of August, 1896.”

The plaintiffs were not incorporated, but no objection 
was taken at the trial to the want of incorporation, and, 
if taken then, the learned Judge might have amended by 
adding the names of the individuals composing the plain
tiff association.

>e kept, exhib- 
antrol, any de- 
rager or selling

y, property, or
The plaintiffs were the lessees of " The Stratford Athle

tic Company, Limited,” an incorporated association, who 
owned the race course upon which the race meeting refer
red to in the said agreement took place, and were such 
lessees thereof for the year 1896.

No evidence was adduced to shew that illegal betting 
or gaming was in the contemplation of the parties to this 
agreement at the time it was made, nor would the betting 
or gaming to be carried on under this agreement be 
sarily illegal under sec. 204 of the Criminal Code; for the

pool, upon the

r
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Judgment. provisions of that section . .

sarily illegal apart from this section of the Criminal Code 
The betting and gaming contemplated by the agreement 

were betting and gaming to be made on the race course of 
which the plaintiffs were the lessees, during the actual 
progress of a race meeting, and this reice course was the 
race course of an incorporated association, being the race 

of", The Stratford Athletic Company, Limited,-an 
not the less so, in my opinion, within the meaning 

of the lease thereof to the plaintiffs.
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are n

H
Criminal

sibili

I] The dept 
tion bj 
subseq 
him at 

Regina vcourse 
it was
of sec. 204, by reason

The object of the Legislature apparently 
the race courses of incorporated associations as places > 
where betting might be made during the actual progress 
of a race meeting, without the bettors being subject to the 
penalties of that section.
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s

[DIVISIONAL COURT.]
7

Regina v. Williams.

Criminal Law—Coronas Inquest—Evidence Voluntarily Given—Admis- 
sibility at Subsequent Criminal Trial—56 Viet: ch. 31, sec. 5 (D.). /'

The depositions of a witness taken at a coroner’s inquest 
tion by him that his answers may tend to criminate him, 
subsequently charged with an offence are receivable in evid 
him at the trial.

without objec- 
and Who is 

ence Against

Regina v. Hendenlmlt and Welter, 26 0. R. 678, overruled.

Case RESERVED. One Everett Williams was tried for Statement, 
manslaughter at the Court of Oyer and Terminer for the 
county of Lennox and Addington, before Robertson, J., at 
Napanee, on the 10th day of May, 1897, and following 
days.

Upon the trial, the counsel for the Crown proposed to 
give in evidence the depositions of the said Everett Williams 
taken at the inquest.

The trial J udge, following Regina v. Hendershott and 
Welter, 26 0. R. 678, rejected the evidence. The prisoner 
was acquitted. The Judge, at the request of the counsel 
for the Crown, reserved this case, with the question, “ Was 
such evidence properly rejected ? ”

ised with

E.B.B.

The case was argued on October 11th, 1897, before a 
Divisional Court composed of Armour, C. J., ' Falcon- 
bridge and Street, JJ.

[Armour, C. J.—The Court would not under the circum
stances order a new trial, so the argument may be confined 
to the admissibility of the evidence.]

J. R. Cartwright, Q.C., Deputy Attorney-General, for 
the Crown. Williams appeared as a witness before the 
coroner. His evidence was voluntarily given, in the sense 
that he claimed no privilege and did not decline or even 
object to answer any question. If he had objected to
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depositions were not admissible, but that was a decs,on
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In the former case it

É i*-

in Regina v.
505, by a full Court the other way. , ,
was held, p. 681, that where the Legislature intende 
the privilege to be claimed it said so plainly as ,n sec 39 
of R S C. ch. 9 (The Controverted Elections Act) ; but it 
may be more properly argued that when the Legislature 
intended to exclude evidence it has used apt words, as in 
R. S. C. ch. 153, sec. 8, “His evidence shall not be used 
against him,” and R. S. C. ch. 164, sec. 97, sub-sec. 3, But 

* shall be admissible.” In this case the
under

I

no answer *
words are “No evidence so given,” that is, given 
compulsion. Expressions and remarks made by a prisoner 
may be used against him, much more so should evidence 
he volunteers to give as a witness.

Glute, Q. C., for the defendant, 
disclose whether the defendant objected to give evidence or 

As the law formerly stood he 
Now, the statute renders the

Î

The case stated does not
i

The
claimed any privilege, 
could decline to answer, 
objection unnecessary ; in other words, it says to the wit- 
ness, “It is no use declining, you must answer and you 
will be protected.” I rely upon the reasoning and judg-
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ment in the Hendvvshott case.
Cartwright, Q. C., in reply. The statute says 

shall be excused,” implying he has asked to be excused.

October 27th, 1897. Armour, 0. J.

The defendant was indicted for manslaughter, and upon 
his trial it was proposed by the counsel for the Crown to 
put in evidence the depositions of the defendant taken 
by the coroner on an inquest held by him on the body of 
the person for causing whose death the defendant was 

indicted.
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The learned Judge, following the decision in Regina Judgment, 

v. Hendershott and Welter, 26 O. R. 678, refused to admit Armour, C.J. 
them as evidence against the defendant, but reserved the 
question of their admissibility for the opinion of this 
Court.

Is is quite plain that prior to the passing of the Act 56 
Viet. ch. 31 (D.), these depositions would have been ad
missible.

The Judicial Committee of the Privy Council in The Queen 
v. Coote, L. R. 4 P. C. 599, after referring to numerous 
cases on the subject, said, at p. 607 : “ From these cases, to 
which others might be added, it results, in their Lordships’ 
opinion, that the depositions on oath of a witness legally 
taken are evidence against him, should he be subsequently 
tried oil a criminal charge, except so much of them as con
sist of answers to questions to which he has objected as 
tending to criminate him, but which he has been improperly 
compelled to answer. The exception depends upon the 
principle ‘ Nemo tenetur seipaum accusare,’ but does not 
apply to answers given without objection, which are to be 
deemed voluntary.”

The Act 56 Viet. ch. 31 (D.), provides by section 5 
thereof, that “No person shall be excused from answering 
any question upon the ground that the answer to such 
question may tend to criminate him, or may tend to estab
lish his liability to a civil proceeding at the instance of 
the Crown or of any other person ; Provided, however, that 
no evidence so given shall be used or receivable in evi
dence against such person in any criminal proceeding 
thereafter instituted against him other than a prosecution 
for perjury in giving such evidence.”

In Regina v. Madden and Bowerman, 30 C. L. J. 765 ;
14 C. L. T. (Occ. N.) 505, substantially the same question 

e, and we there held the
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deposition to be admissible.

The reason for so doing was that we were of the opinion 
that the intention of the Legislature as expressed in the 

• section was not to exclude evidence tending to criminate
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Judgment, voluntarily given, but only such evidence when given under 
Ai-môür~C J. compulsion—that evidence is to be deemed to be given 

voluntarily when the party giving it may object to giving 
it and does not do so, and that the words “ no evidence so 
given,” used in the section, meant answers to questions 
tending to criminate which the witness objected to answer 

not, excused from answering, but was compelled

586
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to answer.
We have read with the greatest care the decision of the 

Chief Justice of the Common Pleas in Regina v. Render - 
shott and Welter,ibut see nothing in it to at all shake the 
opinion we expressed in Regina v. Madden and Bower-

the
etc.,
sucl
weij
had
any
difft

man.
I may add that I do not think that the Imperial Statute, 

26 Viet. ch. 29, sec. 7, upon which the case of Regina v. 
Buttle, L. R. 1 C. C. R. 248, referred to by the Chief Jus
tice, was decided bears any analogy to the section of 56 
Viet. ch. 31 (D.), under discussion here, for the provision 

“ that no statement made by any person in 
answer to any question put by or before such election com
mittee or commissioners shall, except in cases of indict
ments for perjury, be admissible in evidence in any pro
ceeding, civil or criminal.”

We think, therefore, that the depositions, proposed to 
be given in evidence, were admissible and should not have 
been rejected.
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1.1 Falconbridge, J. :—

The question involved in this 
v. Madden and Bowervmn, by a Divisional Court 
posed of tée Chief Justice of the Queen’s Bench and my 
brother Street, on 27th November, 1894, in favour of the 
Crown. The judgment of the Court 
tenue at the conclusion of the argument ; and while a note 
of it appears in the December, 1894, number of the Canada 
Law Journal, vol. 30, p. 765, and Canadian Law Times, 
vol. 14, p. 505, it did not find its way into the regular

S
B was decided in Regina 

corn-
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reports, and it does not seem to have been cited to the Judgment. 
Chief Justice of the Common Pleas, who decided Regina Falconbridge, 
v. Hendershott and Welter, 26 0. R. 678. J*

I think with great deference to the last named learned 
Chief Justice, that the words “ so given,” in sec. 5 of 56 
Vick eh, 31 (D.), apply only to evidence given by a per
son who has claimed to be excused from answering upon 
the ground that his answer may tend to criminate him, 
etc., and not to evidence ^lunteered, or given without 
such claim, or privilege. I cannot in any other way give 
weight or significance to the word “ so.” If the statute 
had read, “ Provided, however, that no evidence given by 
any such person shall be used * * ,” it might be
different.

Compare the language of R. S. C. ch. 153, sec. 8 (An Act 
respecting Prize Fighting), “ Every person offending * * 
shall be competent and compellable to give evidence, * * 
and no person examined as a witness shall be excused from 
answering any question on the ground that his answer 
will tend to criminate him ; but his evidence shall not be 
used against him in any proceeding * * .”

And R. S. C.,ch. 164, sec. 97, sub-sec. 3, contains a like 
clear and unmistakable provision against the admissibility 
of the evidence.

I think Regina v. Madden and Bowerman, if not bind
ing on us, was well decided, and that our judgment should 
be for the Crow'n.

Street, J., concurred.
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[DIVISIONAL COURT.]

N Nevills v. Ballard.

CriTi
55-56 Vict. ch. 29 (D.), sec. 262, Part 55, secs. 786, 799.

Ml
an a 
Code 
const 
assai 
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is nt 
does 
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juris

;

Where a charge under section 262 of the Criminal Code, 55-56 Viet. ch. 
29 (D.), of assault causing actual bodily harm is brought under Part 55 
of the Code, by the election of the defendant under section 786, to be 
ried summarily, a conviction releases, under section 799 from further 

criminal proceedings, but does not bar civil proceedings.
Flick v. Brisbin, 26 O. E. 423, distinguished.

This was a motion to the Divisional Court by way of 
appeal from the judgment of Armour,*C.J., delivered 
April 27th, 1897, directing judgment to be entered for the 
plaintiffs for $250 and costs, in this action, which was 
brought by father and son for damages for an assault 
alleged to have been committed on the latter.

The main ground for appeal was that the evidence 
shewed that the plaintiffs preferred a complaint against 
the defendant charging him with having assaulted the son, 
and after hearing the complaint the police magistrate con
victed the defendant and he was fined $20 and $17 costs, 
which he paid, and that this payment released the defen
dant from all further or other proceedings, civil or crim
inal, under section 866 of the Criminal Code.

The conviction before the police magistrate, before 
whom the defendant had consented to be summarily tried, 
was “ for that the said George Ballard,” the defendant, 
« on February 6th, 1895, at and in the said city of Hamil
ton, did unlawfully assault Richard Neville and thereby 
occasion him actual bodily harm.”

The motion was argued on October 6th, 1897, before 
Boyd, C., Ferguson and Meredith, JJ.

Riddell, for the defendant The sole point is, does an 
action for assault lie under the Code. It is Flick v. 
Briebin, 26 0. R. 423, over again. The magistrate
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try summarily unless the complainant objects. R. S. C. Argument, 

ch. 178, sec. 73, gives the old law which is changed by section 
864 of the Criminal Code, 55-56 Viet. ch. 29 (D.).

Mulvey, for the plaintiff. This was a complaint for 
an aggravated assault under section 262 of the Criminal 
Code. It was tried under the summary trial section by 
consent of the accused, and was not a case of common

!

of Convie- 
lined Code

assault. That may be disposed of by indictment or sum
marily by a justice of the peace. A summary conviction 

only be had where specially provided for which it
certificate

Viet. ch. 
ir Part 55 
786, to be 
m further

;

can
hereTheis not in this case : section 840. 

does not debar us from suing for damages : section 799 in 
Summary Trial of Indictable Offences, part 65. It was 
under sections 782-805 that the Judge in our case had

way of 
■ered on 
1 for the 
ich was 

assault

jurisdiction.
[Riddell. There was no certificate here. The convic

tion is sufficient.] j
The conviction is not covered by section 856 ; but sec

tion 799 is what applies here. ' Marchessault v. Grégoire, 4 
Rev. Leg. 541, is almost on all fours. I refer also to Holden 
v. King, 46 L. J. (Q. B.) N. S. 75 ; The Queen v. Miles, 24 
Q. B. D. 423; Emerson v. Niagara Navigation Co., 2 
O. R. 528.

Riddell, in reply. If neither party objects, why should 
not a magistrate have the right to try even an aggravated 
assault 1 Section 864, sub-sec. 2_ of the Criminal Code, 
66-56 Viet. ch. 29, directs the magistrate to abstain when he 
thinks it proper that the proceeding should be by indictment. 
Under the present statute he can proceed even though the 
assault be accompanied by an attempt to commit a felony. 
Nothing in part 55 affects the jurisdiction of a magistrate 
acting under another part of the statute. Here he may 
have been acting under section 864.

evidence 
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Flick v. Brisbin, 26 0. R. 423, was argued upon the 
constitutionality of sections 865 and 866 of the Criminal

, does an 
Flick v. 
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Judgment. Code, 55-56 Viet. ch. 29 (D.). It was
conviction for assault, though with aggravating circum
stances, proceeded by way of summary jurisdiction under 
section 864. The point now raised (if it was tenable there) 
was not presented for adjudication, viz., that the assault 

under section 262, causing actual bodily harm, 
and not susceptible of being tried summarily under part 
58 of the Criminal Code. It appears that the complaint 
in this case was for an indictable offence, which was 
brought'under part 55 of the Code by the election of the 
person charged, who, under section 786, consented to be 
tried summarily. The effect of a conviction under this 
part is that the person convicted is released from all 
further or other criminal proceedings for the 
section 799 of the Criminal Code. But it does not go 
far as the conviction under sections 864-866, which bars 
further civil as well as criminal proceedings.

The point in the present appeal, therefore, is not gov
erned by the decision in Flick v. Brisbin, and that

rightly distinguished by the learned Chief Justice at 
the trial, and his judgment should be affirmed with costs.
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Ferguson, and Meredith, JJ., concurred.
A. H. F. L.
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[DIVISIONAL COURT.]

Cull v. Roberts.

Sale of Goods—Conditional Sale—Pleading—Warranty—Breach of.

In an action between vendor and purchaser for the price of a machine sold 
under a conditional sale, the defendant may shew that the machine was 
not as warranted and so reduce the claim by the difference between the 
value of the machine as warranted and its actual value.

Tomlinson v. Morris, 12 O. R. 311, specially referred to.

This was a motion by the defendants to the Divisional Statement. 
Court by way of appeal from the judgment in the Second 
Division Court in the county of Perth of the Judge of 
that county, whereby, on May 31st, 1897, he granted a 
new trial, and set aside the judgment entered for the 
defendants at the trial on May 7th, 1897.

The plaintiff’s claim was for $140.45 principal and 
interest du^ under the following note :—

Mitchell, Canada, 7th Aug., 1894.
“On or before the first day of January, 1897, for value 

received, I promise to pay to J. W. Cull, or order, at the 
Merchants Bank, the sum of one hundred and sixteen 

dollars with interest at seven per cent, per annum 
till due, and ten per cent, per annum after due till paid.

“ I also promise and agree to furnish further security, 
satisfactory to you, at any time, if required. If I fail to 
furnish such security when demanded, or if I 
default in payment of this note or any other nothin your 
favour, or should I dispose or attempt to dispose of my land 
or any part thereof, or of my personal property, you may 
then declare this note due and payable even before other 
maturity of the same, and suit therefor may be immediately 
entered, tried, and finally disposed of in the Court having 
jurisdiction where the office of J. W. Cull is located, and 
you may retake possession of the machinery or property 
so sold to me, for which this note is given, without process 

t , of law, and at any time thereafter, without notice to me, 
may sell the same at public auction or private sale, the

I
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claim
incur
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Statement, proceeds thereof, less proper charges of retaking posses
sion and sale, to be applied on account of the amount of 
the purchase price and interest then unpaid ; such sale or 
right to sell shall in no way affect or limit my liability for 
the amount hereof, and for the full purchase price, or your 
right to sue for and recover from me the amount hereof 
and the said full purchase price and interest, except that 
in the event of such sale, I shall receive credit on account 

before provided, and shall thereafter be liable to pay 
the balance only. Upon such sale, if any, my right to 
possession and delivery before and after full payment and 
all my other rights and ôiaims thereto shall forever cease.

to ! have possession and

Th
for t 
Cour 

"1 
Mill 
an a 
prop 
any 
I ou 
trial, 
advii 
pass

ns

I Subject to these provisions, I am
of the machinery, etc., for which this note is given, at 

my own risk of damage or destruction from any cause 
whatever ; but the title thereto is not in any event to pass 
to me until full payment of the purchase price and interest 
or any obligations or renewals thereof given therefor.

use

,

T1
the

George H. Roberts. 
“ William Roberts.”

“(Signed) Boy

J.The property for which the note was given was described 
in the margin of it as a Waterhouse 12 H. P. chain-power 
engine.

The defendants disputed the claim and claimed by way 
of set-off and counter-claim damages for the breach by the 
plaintiff of his warranty upon the sale in question, the 
plaintiff having, as alleged in the dispute note, guaran
teed and warranted the engine to be capable of performing 
the work required thereof by the defendants, and that he 
would set up the engine in such condition that the 
would run properly and do and perform the work required 
thereof by the defendants, and the purchase having been 
made upon the plaintiff’s representations that the

capable of doing the work required thereof by the 
defendants, and that he would pay for all nêeessary repairs 
connected with the same and required to put the same in 
such condition to do the said work; and they further
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claimed to set-off by way of counter-claim all damages Statement, 
incurred by them by reason of the plaintiff’s misrepresen
tations.

CULL V. ROBERTS.[VOL.
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The action was tried with a jury who found a verdict 
for the defendants. In granting a new trial, the learned 
County Court Judge said

“ Tomlinson v. Morris, 12 0. R. 311, following Frye v. 
Milligan, 10 0. R. 509, seems to be clear authority that 
an action will not lie for breach of warranty where the 
property in the machine has not passed to the plaintiff, at 
any rate until the property has passed. I think now that 
I ought to have ruled against the counter-claim at the 
trial, allowing the defendants to withdraw it, so that if so 
advised they might pay the plaintiff’s claim which would 
pass the property, and then sue on the alleged warranty.”

The defendants appealed to the Divisional Court, and 
the motion was argued on October 7th, 1897, before 
Boyd, C., Moss, J.A., and Ferguson, J.

J. P. Mabee, for the defendants. Tomlinson v. Moi'ris, 
12 0. R. 311, and Frye v. Milligan, 10 O. R. 509, 514, 
decide quite the contrary to that for which the learned 
Judge relies upon them. He would not let us give in 
evidence the breach of warranty in reduction of the price 
of the machine.

J. H. Moss, for the plaintiff. The above cases support 
the Judge’s view. The case is not simply one of pleading.

[Boyd, C.—Surely when the original vendor sues, the 
defect can be given in evidence in reduction of the price ?]

That is not the effect of Frye v. Milligan. I refer, also, 
to Church v. Abell, 26 C. P. 338, 1 S. C. R. 442. The 
point here seems a new one. Church v. Abell, was, how
ever, a straight sale, not a conditional sale. At 1 S. C. R., 
at p. 471, the Chief Justice points out the growth of the 
practice of letting a defendant set up this defence in 
reduction of the price, in place of driving him to his

|
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Argument, cross-action. It is pointed out to be a mere matter of 
procedure. In case of a conditional sale, property does 
not pass till price paid, and till then no right of action 
vests in the vendee ; he is not damnified, there having 
been no breach.

[tioYD, C.—Why should the man be obliged to pay the 
whole price and then, perhaps next day, bring his action ?]

He can’t complain until the time of giving the machine 
has arrived.

[Boyd, C.—He has paid two payments, and in equity 
has an interest in the machine.]

As to the alleged warranty: Benjamin on Sale, 3rd Am. 
ed., at p. 627.

Mabee, in reply.

The judgment of theuCourt was delivered on October 
8th,'1897, by

Boyd, C.

594 THE ONTARIO REPORTS.

Pariiti
jr A sole tei 

Act, R. 
things ]

This 
order o: 
half of 
in the ci 

The p 
the lam 
veyance 
a will, 
the revei

The
Boyd, C 

E. D. 
is no tr 
nia, 14 
the life i 
nia, proc 
Murcar 
power tc 
life; but 
cannot a 
quite dii 
quite re 
Partition 
if she lik 
for life ei 

[Boyd, 
cannot pc 

. ■ if anythi

Tomlinson v. Morris, 12 O. R. 311, is not opposed but 
rather favourable to the view that in case of conditional 
sale of a machine, if the price is sued for, the defendant 
may shew that the^machine was not as warranted and so 
reduce the claim by the difference between the value of 
the machine as warranted and its actual value in fact: 
per Cameron, C.J., at p. 328, and so Rose, J., at p. 330. 
The observations there made apply to the present action 
for the balance of the price to which the defence is made 
that there is a diminution in value because the article was 

' not as represented. (
This defence appears to me to be competent and has 

been proved to the satisfaction of the jury and the result 
embodied in their verdict should not be disturbed.

a

:
:

The direction of the learned County Judge for a new 
trial should be set aside and the verdict affirmed, with
costs of appeal to.the defendant : see Copeland v. Ham
ilton, 9 Man. R. 143, whicli‘refli-cts upon the Ontario deci
sion above cited.

A. H. F. L. 78

!



'
fii ;

I

XXVIII.][vol. FISKEN V. IFE. 595

ter of 
does 

iction 
aving

[DIVISIONAL COURT.]

Fisken v. Ife.

Partition or Sale—Tenant for Life—Locus,Standi—R. S. 0. ch. lOJf

A «oie tenant for life of an estate has no locus standi under the Partition 
Aot, K. 8. 0. eh. 104, to apply for sale of the estate. In the nature of 
things no partition is possible as regards the life tenancy

iy the 
fcion ?] 
tchine

This was an appeal to the Divisional Court from 
order of Armour, C. J., dismissing a motion made on be
half of Mdria Fisken, for partition or sale of certain lands 
in the city of Toronto.

The petitioner was owner of a life estate in the whole of 
the lands in question, by virtue of sundry 
veyances from one Bentley, life tenant of the same under 
a will. She was also entitled by assignment to a shar/in 
the reversion in the same lands after the life estate/"^

quity an Statement.

d Am.

mesne con-ifcober r'

V

-J
The appeal was at'gued on October 4th, 1897, before 

Boyd, C., Ferguses, and Meredith, JJ.
E. D. Armour, Q, C., for the appellant. Here there 

is no trust for sale

d but 
tional 
ndant 
,nd so 
lue of 

fact: 
1. 330. 
action 
made 

le was

in Re Dennis, Downey v. Den
nis, 14 O. R. 2G7. There are no conditions attached to 
the life estate. The English cases referred to in Re Den
nis, proceed to some extent upon the English statutes. 
Murcar v. Boulton, 5 0. R. 164, decided that there is no 
power to compel a sale or partition as against a tenant for 
life j but there is no case deciding that a tenant for life 
cannot apply for partition or sale. The present Act is 
quite different to C. S. U. C. ch. 86, sec. 4. It was only 
quite recently that a doweress was introduced into the 
Partition Act ; it seems clear she can apply under the Act 
if she likes. In Hobson v. Sherwood, 4 Beav. 184, a tenant 
for life enforced partition against his co-tenants for life.

[Boyd, C. Is the Act applicable to a case when there 
cannot possibly be a partition ? Here there must be sale 

. 1 if anything.]
78—VOL. xxvm. O.R.
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Is it possible to partition between a mortgagor and 
mortgagee, or an execution creditor and an owner ? This 

than it is worth to carry. In Lalor 
was

Argument, sion
posii
Mm
hold

B
property coats more 
V. Lalor, 9 P. R. 45C, it was held a tenant for life! :

entitled to apply. z
[Boyd, C.—She was only tenant for life of a'share.]
For the English cases, I refer to Gaskell v^Gaskell, 6 

Sim. G43 ; Pemberton v. Barnes, L. R. 6 Ch. 085 ; Biggs v. 
Peacock, 22 Ch. D. 284. We have a reversionary interest 
as well as a tenancy for life, and if we had applied on the 
ground of our reversionary interest there could have been 
no effectual answer. See, also, Deoereux v. Kearns, 11 
P. R. 452 ; Pram v. Fram, 12 P. R. 185.

F. ArnoldiQ. C„ contra. Sectiori 5 of the Partition Act, 
R. S. 0. ch. 104, includes life tenant^ in general. Section 8 
carries on the same meaning, and must refer to the same class

Sections 39 and
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40, expressly provide that the interest of a life tenant is not
to be affected. The tenant for life undertook the burden
of the estate, and cannot take all, the emoluments during the ^ 
good years, and then having let it run down and bad times 
coming, apply to have it sold and throw the loss on the 
reversioners. Downey v. Dennis, 14 O. R: 219, was a case 
where it was sought to get the Court to interfere with 
trustees, and the Court said they .could not interfere with 
the discretion of the trustees under the will. Nor will 
they wipe out the provisions of the will here, under which 
the gift in remainder is to take effect after the death of 

the life tenant.
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j Armour, in reply.

delivered on OctoberThe judgment of the Court 
6th, 1897.

Boyd, C. :—
The jurisdiction in partition matters given by the Revised 

Statute, was'not intended to be exercised at the instance 
of a tenant for life of the whole estate as against any
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object of the application is to convert the entire property so 
M to get rid of the burdens imposed on the tenant for life by 
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I would affirm the judgment of the Chief Justice with *

costs.
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the Town of Whitby.

Municipab&'orporatiotia—Highways— Obstruction Liability Belief Over. 

Where an olject Uleft over night or.the^highway

Statement. This was an action for damages byTh°mtjs ^ 
against the corporation of the town of Whitby, for per- 
mitting on August 24th, 1897, Dundas street, a public 
road in the town, to become out of repair, and a a 
certain point to be negligently'and unlawfully obstructed 
oy a building, of which obstruction they had full notice 
and knowledge, or had the means of notice and know
ledge, and negligently remaine^ignorant. And the plain
tiff8 alleged ill, his Statement of claim ttiat on August 
24th, 1897, he was driving on the road in question and lus 
horses took bright at the obstruction, and the vehicle was 
overturned, and the plaintiff injured.

The defendants denied the plaintiff 's allegations an 
claimed indemnity from Thomas Deverell, who was made 
third party, on the ground that if the street was obstructed 
as alleged, the obstruction was placed, left, and maintained 
there through his wrongful and negligent act.

of the obstruction is stated in the judgment.

Rice v. Corporation ofx

1
;

X

II
The nature

triéd before Boyd, G, at Whitby, onThe action was 
October 18th and-lOth, 1897.

W. R. Riddell and C. A. Jones, tor the plaintiff
J. E. Farewell, Q.C., for the defendants.
c. J. Holman and G. Y. Smith, for the third party.

1

October 21st, 1897. Boyd, C. j
It is difficult to reconcile the various decisions and dicta 

the liability of the municipality in cases like the 
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calculated to frighten horses, and by which in this parti
cular case, a horse is frightened, and an accident results. 
But after weighing authoritiesumd reasons for and against, 
my opinion favours upholding the conclusion I stated at 
the close of trial. \

, I find upon the evidence that the plaintiff was not proved 
to have contributed to the jnjiiry by his own negligence.

I find that the greatef part of the travelled road 
obstructed by the paint shop placed upon it, so that but a 
narrow passage was left to the north at the place where the 
plaintiff attempted to pass.

I find that there was such shady gloom or darkness at 
this part of the road that the obstacle created by the build
ing was not obvious to the ordinary eye so that the plain
tiff and those with him came upon it unawares and un
warned by ordinary observation during the night.

I find that no proper precaution was taken to obviate 
danger by placing light on the building or stationing sig
nalmen to warn travellers.

I find that the defendants, the corporation, through its 
officers had notice of the intention to remove the building 
along the street and sanctioned its being placed and left 
where and as it was before six o’clock of the night of the 
accident.

I find that the evidence of the witness McCeogh, called 
by the corporation, gives perhaps the most satisfactory 
account of the situation on the street and in his view the 
place was dangerous and it was a piece of carelessness to 
leave the building as it was.

The cases cited by Mr. Farewell shew that the corpora
tion is entitled to be indemnified by the owner of the 
house whose agent placed the building on the highway 
and left it unguarded and unlighted.

Judgment will be entered for $175 damages and costs of 
County Court in favour of the plaintiff against the corpor
ation defendant.

As between the corporation and the added third party 
Deverell, the judgment will be that Deverell pays to the
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Judgment, corporation the amount of judgment and costs paid by 
Boyd, 0. them to the plaintiff and also the corporation’s costs of 

defence on the lower scale.
I may note that the divergence in judicial opinion arises 

from the long standing controversy between strict and 
liberal construction. Are the words of the statute “ keep 
in repair ” to be read with the most limited meaning or 
should “a fair, large and liberal construction" be given 
[R. S. O. ch. 1, see. 8 (39)]? .

The Massachusetts decisions much cited in our cases, 
proceed upon the strict method of interpretation (see 
Brown v. City of Boston, 155 Mass. 344, 352), whereas 
other States adopt the other method : see Morse v. Town 
of Richmond, 8 Am. Law Reg. N. S. 81, and note by 
Redfield, J., where most of the important American 
authorities are discussed.

A case very like the present is Bloor v. Town of Bela- 
Jield, 69 Wise. 273.
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[DIVISIONAL COURT.]

In in-: Jones v. Julian.

Division Courts—Jury Trial—Submitting Questions—Acquiescence— 
Prohibition.

in arises 
rict and 
e “ keep 
ming or 
>e given In a Division Court action for the price of goods sold, the Judge without 

objection taken, submitted questions to the jury and on their answers 
entered a verdict and judgment for the plaintiff after the defendant 
had, however, put in a written argument in his own favour 

Held, on motion for prohibition, on the ground that the defendant was 
entitled to a general verdict of the jury, and that the Judge had no 
right to submit questions and enter a verdict on them, that however 
this might be, the defendant had so acquiesced in the course taken as 
to debar him from obtaining prohibition.

This was an appeal from an order of Meredith, C. J., of Statement. 
September 13th, 1897, dismissing a motion for a prohibi
tion to the Third Division Court in the county of Essex, 
on the ground that the Judge presiding therein, wrong
fully and without jurisdiction deprived the defendant in 
this action, which was brought for the price of goods sold, 
of his right to a trial by jury of all the questions arising 
in the action, and of his right to a general verdict.

The Judge, without objection taken at the time, left 
certain question? to the jury, and upon their findings en
tered a verdict for the plaintiff.

Meredith, C. J., held, upon the evidence, that all the 
facts really in dispute had been submitted to the jury, and 
that the Judge had the power to enter a verdict upon the 
answers of the jury to the questions, submitted as they had 
been without objection. He, held, also that under sec. 304 
of the Division Courts Act, R. S. 0. ch. 51, the practice of the 
High Court was applicable, and that placed the matter 
beyond doubt.
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The defendant, on October 4th, 1897, moved before 
the Divisional Court, consisting of Boyd, C., Ferguson, 
and Meredith, JJ., against this order.

mi
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W. M. Douglas; for the defendant. We say that under 
the Division Courts Act, R. S. 0. ch. 51, there is no power 
to submit questions to the jury. If there is no jurisdic
tion for the Judge to try the case after a jury is summoned, 
there is no jurisdiction for him to submit questions to the 
jury and enter judgment on them : Gordon v. Denison, 22 
A. R. 315. [Boyd, C.—But you acquiesced and put in a 
written argument and endeavoured to get the benefit of 
the jury trial.] The Division Court Act provides for a 
jury. [Boyd, C.—You should have said, “ It is impossible 
for your Honour now to give any satisfactory judgment. 
The case lias not been properly tried.” But you put in a 
written argument seeking judgment in your own favour.] 
Gordon v. Denison, seems to express that no acquiescence 
affects us : see 22 A. R. at p. 318. [Boyd, C. —The Judge 
was not speaking of prohibition : see Goioer v. Lusse, 16 
0. R. 88. You intervened in getting a decision in your 
favour,—in getting the benefit of what the jury had done.] 
[Meredith, J.—Why should not the jury answer questions ? 
The Act does not say they shall not. A jury might always 
give a special verdict.] The Act says they shall give a 
verdict: Be Lêwis v. Old, 17 O. R. CIO. [Meredith, J.— 
That is their verdict.]

Douglas Armour, for the plaintiff, was not called on.
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Argument.
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Boyd, C.—We are all agreed that we should not interfere. 
It may be the defendant might have got some relief by 
way of appeal, but that is no ground for our interference by 
way of prohibition. All the proceedings indicate that the 
defendant was struggling to get the decision in his favour. 
There was no objection. The defendant acquiesced so far 
as conduct goes, and it is not a case in which to prohibit.

Fkrouson, J.—I agree.

M EREDITH, J.—The matter is not one of j urisdiction but of 
procedure, and the irregularity of procedure, if any, was 
waived.
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i

Regina %? McIntosh.

Criminal Law—Summary Conviction—Appeal—Counly Judge—Cotta— 
Semions—62 Viet. ch. 43 ID.)—Criminal Code, tec». 870, 880—High 
Court—Prohibition.

Si

On an appeal to a County Judge from a summary conviction under the 
Act to provide against frauds in the supplying of milk to cheese, butter 
and condensed milk factories (52 Viet. ch. 43, sec. 9), the Judge has 
the same powers to award costs as the Sessions of the Peace under sec
tions 879-880 of the Criminal Code (55-56 Viet. ch. 29 (D.)).

Under the Criminal Code, section 880, the Court may, on appeal, award 
such costs, including solicitor’s fee, as it may deem proper, and there 
is no power in the High Court to review such discretion.

This was a motion for a writ of prohibition to the Statement. 
County Judge of the county of Middlesex, the clerk of the 
peace of that county, and a private prosecutor, to restrain 
them from proceeding to enforce an order dismissing with 
costs an appeal under sec. 9 of 52 Viet. ch. 43 (D.), against 
a conviction. /

The applicant, one Donald J. Mclntostt, had been 
victed under the above Act before two justices of the peace 
of sending deteriorated milk to a cheese factory.

From this conviction he appealed to the County Judge, 
who dismissed the appeal with costs after holding that 
the conviction was made under 52 Vjct. ch. 43 (D.), and 
that therefore there was the right of appeal.

After judgment was given it was contended before the 
County Judge, on the question of costs, (1) that there 
no power under sec. 9 of 52 Viet. ch. 43 (D.), to award 
costs ; (2) that if there was such power they must be con
fined to disbursements, and (3) if solicitor’s fees were to be 
allowed they must be limited to the tariff of fees adopted 
by the General Sessions of Middlesex. 1

The Judge referred the bill of costs to the clerk of the 
County Court, who taxed it according to the County Court 
tariff, and upon the receipt of his report the Judge recon
sidered the taxation, made some alterations, and finally 
fixed the costs' at the sum of $fi6.89 in his final order 
upon the appeal.

79—VOL. XXVIII. o.a.
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This motion was then made, and was argued in Cham
bers on April 25 th, 1897, before Rose, J.

604 xxvi:THE ONTARIO REPORTS.

ThArgument.
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Aylesworth, Q.C., for the motion, contended that there 
was no jurisdiction under sec. 9 of 52 Viet. ch. 43 (D), to 
award costs, as the Summary Convictions Act was only to 
be applied as far as “ procedure ” was concerned, citing 
Regina v. Lennon, 44 U. C. R. 456, and Re Burnham, 16 
P. R. 390.

Shepley, Q.C., contra, contended that it was immaterial 
whether the power to award costs was “ procedure ” or 
not, as the provisions of sections 879 and 880 of the Code 
applied unless there was a provision to the contrary in the 
special Act.
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Subsequently the parties were directed to further argue- 
the question of the power of,the Sessions to award costs, and, 
by permission, the following memorandum was handed in 
by the counsel for the respondent :—

“ The power to award costa is not incident to the Sessions, 
nor does it exist at common law, and costs can only be 
awarded by virtue of the statute under which the justices 
are sitting. By the practice at many sessions forty shil
lings costs are allowed to the successful party : Dickenson’s 
Guide to the Quarter Sessions, 658 ; Ex p, Holloway, 1 
Dowl. P. C. 26 ; Archbold, Q. S. Prac., 4th ed., 160.

Under the Criminal Code, 55 & 56 Viet. ch. 29 (D.), 
an appellant is required to give a recognizance, conditioned 
inter alia, “ to pay such costs as are awarded by the 
Court": sec. 880, sub-sec. (c); and the Court is em
powered to “ determine the matter of appeal and make 
such order therein with or without costs to either party, 
including the costs of the Court below, as seems meet 
to the Court: sec. 880, sub-sec. (e). The Court is em
powered to make an order as to costs when the appeal' 
is not duly prosecuted: sec. 884. The costs may be- 
paid to the clerk of the peace'to be paid over to the personu 
entitled at the proper time : sec. 897.
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1 he English statutes under which it has been held there Argument,
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in Charn-

REQINA V. M’lNTOSH. 605

is power to award solicitor’s fees are as follows : The justices 
* * shall " award and order ” * * “ such costs and
charges in the law as by the said justices in their discretion 
shall be tliought most reasonable and just 8 & 9 Wm. III.,
ch. 30, sec. 3. The justices may “ award and order to the 
party for whom such appeal shall be determined 
able costs ” in the

hat there 
13 (D), to 
is only to 
ed, citing 
nham, 16

■If
reason-

manner as under 8 & 9 Wm. 
III. ch. 30: 17 Geo. II. ch. 38, sec. 4. The Court may, if 
it think fit, “ order and direct the party or parties against 
whom the same (appeal) shall be decided to pay the other 
party or parties such costs and charges as may to the 
Court appear just and reasonable,” such costs to be realized 
under the provisions of 11 & 12 Viet. ch. 43, sec. 27: 
Archbold’s Q. S. Prac., 4th ed., 684, 12 & 13 Viet. ch. 45. 
Costs when ordered shall be directed to be paid to the 
clerk of the peace. The General Sessions have power to 
award such sum in each case as they may think fit, and 
any tariff framed by the justices was a mere guide for the 
exercise of their judicial discretion in ascertaining the 
amount to be allowed.”
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September 23rd, 1897. Rose, J.

Ï
Upon the argument I was inclined to agree to the 

contention of the defendant, that the language of sec. 9, 
chap. 43, Viet. 52 (D), did not introduce the provisions of 
the Summary Convictions Act except with reference to the 
procedure upon the appeal and gave by itself no power 
to award costs.
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c :Section 879 of the Criminal Code, 1892, provides as fol
lows : “ Unless it is otherwise provided in any special Act 
under wliich a conviction takes place or an order is made 
by a justice, * » any person who thinks himself aggrieved 
may appeal ”, Section 880 provides : “ Every right of 
appeal shall, unless it is otherwise provided in any special 
Act, be subject to the conditions following, that is to say.”
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It seems to me, therefore, that sections 879 and 880 con
tain all the provisions governing this apj^al save such 
are found in sec. 9 of 52 Viet. ch. 43 ; i.e., the provisions 
of section 9 are provisions of a special Act and must be 
read into 879 and 880.

We, therefore may, I think, look to section 880 for the 
jurisdiction to award costs, and looking at the provisions of 
that section, it seems clear that the costs to be awarded 
are to be such as appear right in the discretion of the 
Court. Such sum might be awarded in gross. The dis
cretion of the Court fixes the amount. '

No reference is made to any tariff, and as none is 
provided, one may be adopted by the Judge to aid his 
discretion ; but a reference to any tariff for the purpose of 
aiding such discretion does not, I think, introduce the tariff 
into the result. In other words, the Judge fixes the 
amount which seems to him to be reasonable. He may 
think because proceedings were before him as a Judge of 
the County Court that the tariff of the County Court will 
be a reasonable guide. He may think that some other 
tariff will be a reasonable guide. By whatever means he 
is led to his conclusion, the result must be such as in his 
discretion he thinks proper.

I, therefore, am unable to agree to the contention of 
the defendant that the costs should have been taxed and 
allowed by the clerk of the peace under any rules of 
Court. I think the clerk had no power to tax the costs, 
although the Judge might have had a taxation by the 
clerk for the purpose of assisting him in fixing an amount.

Whatever sum the clerk might have certified to him as 
allowable under any tariff, the Judge might adopt 
reasonable or he might not. He might name a supi in ex
cess of or less than the sum so reported to him by the 
clerk of the peace. As I said before, the amount to be 
named is to be determined in the discretion of the Judge 
before whom the appeal is to be had under sec. 9 of 52 
Viet., and I have no jurisdiction vested in me to review 
his discretion, at least, as far as I am able to make out, from
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Judgment. 

Rose, J.

the si 
whiclas

Th
costs.

|;

!

Divine

Where

file t
47 (4

Held, i

Th

the j 
Divis 
trial i 

ment
‘

10th,
1897.

AyI 6th, ] 
to str:

It asI An
to the 
31st, 
Divisi 
have 

, ’ pose c 
copy (

::



in

XXVIII.]

the statutes to which I have been referred or any others Judgment, 
which I have read.

The result is that the motion will be dismissed with 
costs.
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Owen v. Sprung.s none is 
o aid his 
purpose of 
5 the tariff 
fixes the 

He may 
. Judge of 
Jourt will 
ime other 
means he 
l as in his

Division Courts—Appeal—Filing Case—Extension of Time—Delay of Clerk 
—Jurisdiction of Divisional Court—58 Viet. ch. IS, sec. 47 (0. ).

Where, through the delay of the- clerk in furnishing a certified copy of 
the proceedings, the appellant in a Division Court action 
file the same within the two weeks prescribed by 68 Viet. ch. 18, sec. 
47 (4), while the junior County Court Judge refused to make an order 
allowing any other period for so doing :—

Held, that this Court had no jurisdiction to grant relief ; 
might be made to the senior County Judge.
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This was a motion to strike off the list an appeal from statement 
the judgment of Judge Doyle, the Judge of the Third 
Division Court in the county of Huron, refusing 
trial in this action, which was for services rendered. Judg
ment for the defendant in the action was given on April 
10th, 1897, and judgment refusing a new trial on May 31st,
1897.
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Ayleaworth, Q. 0., for the defendant, moved on October 
6th, 1897, before Boyd, C., Ferguson and Meredith, JJ., 
to strike the appeal off the list as out of time.

An affidavit of the plaintiff’s solicitor was read in 
to the motion, shewing as follows That previous to May 
31st, a post card was written by the deponent to the 
Division Court Clerk at Clinton, urging him to let him 
have the certified copy of all the proceedings for the pur- 

* ■ pose of an appeal as follows : “ We shall want a certified 
copy of all the proceeding under the Act for the purpose

answer
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Argument. 0f an appeal, and as the Judge will no doubt refuse a new 
trial, you will see that we have them promptly after his 
decision is given," and on June 7th following, in answer 
to a letter from the clerk enquiring what papers were 
wanted, the deponent wrote to him, stating what he be
lieved was necessary, and asking him to let him have them 
at once ; that, notwithstanding the deponent’s efforts, a 
certified copy of the papers was not received until June 
21st, and then the exhibits which formed an important 
part of the case, had not been copied or certified ; that 
the deponent immediately wrote back to the clerk and 
received the exhibits on or about June 28th, 1897, on 
which day they were filed ; that the fact that the papers 
were not filed by June 14th, which was the time for filing 
them under the statute, was not the fault of the plaintiff 
nor of his solicitor, but of the clerk at Clinton in not 
certifying the papers and sending them promptly to 
the latter; that on ot about June 25th, 1897, appli
cation was made to Judge Doyle to fix a time, which on 

' August 28th, he refused for the reason as expresse^in his 
written note, that the plaintiff was asking for an indulgence 
to enable him to do an injustice to the defendant as the 
case presented itself to him, and that in his judgment on 
the trial, he thought that in equity and good conscience, 
the plaintiff could not succeed, and he therefore refused 
the indulgence asked ; that the plaintiff had in the 
deponent’s judgment a good cause of action on the merits.

Ayleeworth, for the defendant, contended that this Court 
had no jurisdiction to entertain the appeal, the provisions 
of sec. 47 of the Law Courts Act, 1895,58 Viet. ch. 18 (0.), 
not having been complied with, citing the North Ontario 
Election case, Wheeler v. Oibbs, 3 S. C. R. 374.

Frank Hodgins, for the plaintiff. 58 Viet. ch. 13, sec. 
47 (4), by way of substitution for sec. 152 of the Division 
Courts Act, R. S. 0. ch. 51, enacts: “The appellant shall 
within two weeks after the date of the decision complained 
of, or at such other time as the Judge of the said County 
Court may by order in that behalf provide, file the said
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certified copy, with the proper officer of the High Court, Argument, 
and shall thereupon forthwith set down the cause for argu
ment at the first sittings of a Divpgfdlial Court which com
mences, etc.” From the fault of flic Court below th 
a failure to comply with the terms of the statute. The 
plaintiff ought not to be prevented from appealing :
Waterton v. Baker, L. ft, 3 Q. B. 173 ; Sullivan v. Francis,
18 A. R. 121. The words are not imperative, but direc
tory : In re Ronald and The. Village of Brussels, 9 P. R.
232; Simpson v. Chase, 14 P. R. 280. I also refer to 
Parle Gate Iron Co. v. Coates, L. R. 5 C. P. 634 ; and Irving 
v. Askew, L. R. 5 Q. B. 208.

i a new 
fter his 
answer 

rs were 
he he

re them 
forts, a 
lil June 
portant 
d ; that 
ark and 
897, on 
i papers 
ir filing 
plaintiff 
i in not 
ptly to 
, appli- 
hich on 
d in his 
mlgence 
t as the 
nent on 
iscience, 
refused 
in the 

i merits, 
is Court 
ovisions 
13(0.), 

Ontario

ere was

Per curiam.—The appeal must be struck out, without 
prejudice, however, to the case being reinstated if the 
senior County Judge, or His Honour Judge Doyle should 
fix a time under the statute for filing the case. We have 
no jurisdiction to interfere.
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Be McCauley.

Will—Charitable Use—“ The Mortmain and Chantable ujsés Act, 1892,” 
55 Vict. ch. 20 ( O. ).

The
High
StbeiA devise of real estate to a Bishop in trust for the use of iris diocese is 

not a devise “ to or for the benefit of any charitable use ” within the 
meaning of sections 4 & 5 of “ The Mortmain and Charitable Uses Act, 

•1892,” 66 Vict. ch. 20 (0.). p..

Statement. This was a petition to carry out a sale of property 
devised to a Bishop in trust for the use of his diocese, 
and not sold within the period of two years limited by 
section 4 of “ The Mortmain and Charitable Uses Act of 
1892,” 55 Vict. ch. 20 (0.), under the following statement 
of facts which is taken from the judgment :—

The testator by his will devised certain lands in the 
county of Perth, in this Province, to the Roman Catholic 
Bishop of the Diocese of London, Ontario, in the following 
words : “ To Denis O’Connor, of London, Ontario, his suc
cessors and heirs, and in trust for the use of the Catholic 
Diocese of London, Ontario, I give and devise my real 
estate in Stratford, Canada, consisting of a tract of land of 
about 9|th acres, and I request the said Bishop and his 
successors to remember me in prayer at the Altar of the 
Cathedral of said Diocese.”

The will is dated 3rd August, 1894, and the testator 
died in September, 1894.

By the 4th section of “ The Mortmain and Charitable 
Uses Act, 1892,” 55 Vict. ch. 20 (0.), land devised “ to or 
for the benefit of any charitable use,” is required to be sold 
within two years from the death of the testator, and in 
default of sale within that period is vested by the 5th sec
tion of the Act in the accountant of the Supreme Court of 
Judicature for Ontario, and is to be sold under the direc
tion of the High Court for the benefit of the charity.

This land not having been sold within two years the 
devisee, the Bishop of the_ Diocese of London, now pre-
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sented a petition to the High Court asking to'have 
contract of sale which he had made carried out by the 
Court.

The petition was heard at the Weekly Sittings of the 
High Court at London, on 22nd October, 1897, before 
Street, J.

-P. Mal kern, for the petitioner.

November W, 1897. Street, J.
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a Statement.
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The 4th add 5th sections of “ The Mortmain and Chari
table Uses Act, 1892,” vest in the accountant only lands 
devised “to or for the benefit of any charitable use.’hma I 

clear thafr a devise to a Bishop in trust simply for his 
diocese is not a devise to a “ charitable use ” within the 
decisions defining that term.

A devise -direct to the diocese would certainly not be 
devise to a charitable use, and a devise to the Bishop in 
trust for the diocese does not help the matter.

There must be a direction or trust in the devise for the 
application of the proceeds to some one or more of the 
numerous objects which come within the definition of 
charities as settled by the dëühions. Many, but not all of 
the objects to which the funds of a diocese are usually 
devoted may be charitable within the meaning of the Act, 
but there is nothing in thifcdevise requiring the gift to be 
devoted to any particular o^,or more of those objects,

• and so it is not a gift to a charitable use, and I must refuse 
the prayer of the petition;
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Radam v. Shaw.

Trade Mark—“ Microbe Killer ”•—Validity of—Injunction.

The words “Microbe Killer,” regularly registered, constitute a valid ' 
trade mark. Injunction restraining its use granted.

Davis v. Kennedy, 13 Gr. 523, followed.

Statement. Tins was an action by the owner of a registered trade 
mark of the words “ Microbe Killer," claiming an injunc
tion to restrain the defendant from using such trade mark.

’The action was tried at Toronto oh October 26th and 
27th, 1897, before Boyd, C., without a jury.

Wallace Nesbitt, for the plaintiff. The term “ Microbe 
Killer ” is regularly registered, and is a valid trade mark. 
The plaintiff' is the owner, and his use has given the 
trade name a,reputation. The evidence shews the defen
dant’s* use, and he should be restrained : Saxlehner v. 
Apollinaris Co., [1897] 1 Ch. 893 ; Reddaway v. Banliam, 
[1896] A. C. 199 ; Reinhardt v, Spalding, 49 L. J. Ch. 57 ; 
Powell v. Birmingham Vinegar Brewing Co., [1896] 2 
Ch. 54 ; Rockingham R. W. Co. v. Allen, 12 Times L. R. 345.

L. V. McBrady, for the defendant. The term “ Microbe 
killer” does not constitute a legal or valid trade mark, as 
it is not in general use and has no popular meaning, and 
tme plaintiff has no right to its exclusive use. The evidence 

not shew any deception or fraud : Alff v. Radam, 77 
530 ; Perry Davis v. Harbôrd, 7 Pat. Cas. 336 ; In 

ire Hudson’s Trade Marks, 32 Chi D. 311 ; Radam v.-Capi- 
' tal Microbe Destroyer Co., 81 Texas 122; Sebastian on 

Trade Marks, 3rd ed., pp. 15, 41, 44, 61, 62 ; Re Atkin’s 
Trade Mark, 3 Pat. Cas. 164 ; Partlo v. Todd, 17 S. C. R. 
196 ; Robinson v. Bogle, 18 O. R. 387 ; The Singer Manu
facturing Go. v. Long, 8 App. Cas., at p. 27 ; Rugby Port
land Cement Go. v.- The Rugby and Newbold Portland 
Cement Co., 9 Pat. Cas. 46 ; Re Harden Star, etc., Co., 3 
Pat. Cas. 132.
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. Nesbitt, in reply. The English Patents, Designs and 
Trade Marks Act of 1883, 40 & 47 Viet. eh. 57, sec. 64, is 
more restricted than our statute, R. S. C. ch. 63, sec. 3 : 
Smith v. Fair, 14 O. R. 732, 733. The jnere threat of 
intention to do business is sufficient to warrant the Court's 
interference by way of injunction, without any act of 
infringement being proved. I refer also to Attomey- 

* General v. Acton Local Board, 22 Ch. D. 221 ; Cooper v.
: Whittingham, 15 Ch. D. 501 ; Tipping v. Echersley, 2 K.

J. 264 ; Hext V. Gill, L. R. 7 Ch. 699 ; 56 L. J. ft S 
735, 736.
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A specific trade mark when duly registered under 
R. S. C. ch. 63, holds good for twenty-five years (sec, 14), 
and the proprietor may maintain suit against any one who 

it without his permission (sec. Ï8).
The term “ Microbe Killer ”

uses
was registered by the plain

tiff as a trade mark in February, 1888, in connection with 
the sale of medical compounds as specified in the applica
tion to the Crown, and it is still in force for the plaintiff’ 
benefit. It has been in use more or less ever since in this 
country in the way of designating and promoting the sale 
of his mixture by his agents £uj£l licensees, and I find no 
reason in law or fact for holding that its efficacy has ceased 
as a trade mark.

s

This trade mark the defendant has used and threatens 
to continue to use against the will of the plaintiff.

Upon the argument it was urged that the term “ Microbe 
Killer has not the properties of a valid trade mark. The 
case of Perry Davis & Son v. Harbord, reported in the 
Patent Cases of 1890 (vol. 7), and also in L. R. 15 App. 
Gas. 316, Vas relied on to support this view. No doubt in 
that report the Lord Chancellor Halsbury and Lord Morris 
give opinion that the words “Pain Killer” were not special * 
and distinctive words within the meaning of sec. 10 of tÏOT 
Imperial Trades Mark Registration Act, 1875, there being
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Judgment, nothing to distinguish goods manufactured by Perry Davis 
Boyd, C. & Son, the appellants, from goods manufactured by other 

persons. It is also worthy of notice that two other Law 
Lords, Lord Herschell and Lord Macnaghten, markedly 
abstain from committing themselves to such an opinion, 
and reserve the right to deal with that point when pre
sented for decision.

Now, in Ontario this matter has been decided by Spragge, 
V.-C., in Davis v. Kennedy, 13 Gr. 523. He held that the 
term “ Pain Killer,” though suggestive of the use of the 
medicine, was Within the class of fancy names used to dis
tinguish one article from another by the maker or inventor. 
It my duty to follow that decision as good law in this 
case, so as to support the like term “ Microbe Killer ” as a 
valid trade mark. Davis v. Kennedy, is in accord with 
such cases as Reinhardt v. Spalding, 49 L. J. Ch. 57.

The opinion of the English Judges was based upon the 
words “ special and distinctive ” used in the Imperial Sta
tute, but it is noted by Proudfobjt, J., in Smith v. Fair, 14 
O. R. 732-33, that our trade mark statute is not couched in 
such restricted terms.

The judgment I pronounce is also supported on the 
further ground that the words “ Microbe Killer ” were first 
used by the plaintiff in connection with his medical com
pound, and that the same was extensively sold under that 
name, and would in common use be referable to the com
modity put up by him or, with his label on, and the evi
dence justifies the conclusion that the defendant’s use of 
these words in connection with his trade is calculated to 
deceive the public, and prejudice the plaintiff. See In re 
Hopkinsoris Trade Marks,; [1892] 2 Ch. 120-2 ; ^Powell 
v. Birmingham Vinegar Brewing Go., [1896] 2 Ch. 54 ; 
Reddaway v. Banham, [1896] A. C. 199 ; Saxlehner v. 
Apoliinans Co., [1897] 1 Oh. 893.

This suffices to dispose of the case adversely to the 
defendant. The injunction should be granted as prayed 
with costs.
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Barber v. Crathern.

Bankruptcy and Insolvency—Assignment and Preferences—Action by 
Creditors—Right of Attacked Creditor to Share in Proceeds.

When proceedings are taken under sec. 7, sub-sec. (2) of R. S. 0. ch. 124, 
by a creditor, on behalf of himself and all those who, within a limited 
time, should come in and contribute to the risk and expense of au action 
to set aside a security held by another creditor, the latter may, while 
defending his security, join with the attacking creditor in indemnifying 
the assignee, so that in the event of his failing to retain his security, he 
may participate in the fruits of the litigation.

This was a petition by the James Smart Manufacturing statement. 
Co. and the McClary Manufacturing Co., two creditors of 
the firm of Laing & Meharry, to set aside a judgment 
obtained under the following circumstances

Laing & Meharry made an assignment for the benefit of 
creditors to one Henry Barber, the plaintiff herein, as 
assignee, and at a meeting of creditors the assignee was 
authorized to take proceedings to set aside a chattel 
mortgage made by the insolvents to James Crathern, the 
defendant herein, as fraudulent and void.

Subsequently, at a meeting of the inspectors of the insol
vents’ estate, it was decided to discontinue the proceedings 
by the assignee, and a resolution was passed in these 
words : “That the inspectors of the estate authorize the 
assignee to decline \to take further proceedings in the 
pending action of Barber v. Crathern, so as to enable the 
creditors who desire to contest Mr. Crathern’s claim to 
obtain an order, under section 7, chapter 124* enabling 
them to do so for their own benefit upon giving indemnity 
to the assignee, and excluding all creditors who decline to 
join in contributing to the expenses,of such litigation.”

Upon the application of Solomon White and the 
Western Bank of Canada, two creditors, on behalf of 
themselves and all other creditors who might come in
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Statement, under its provisions, an order was obtained in the follow
ing terms

“It is ordered that the applicants may and they are 
hereby authorized to take and continue proceedings here
tofore commenced * * fotf the purpose of attacking
certain assignments and chattel mortgages, the securities 
held by the said Crathern, at their own expense and risk, 
upon giving indemnity tq the assignee to his satisfaction 
against the costs of such proceedings.

“And this Court doth further order that all benefit 
derived from the proceedings aforesaid shall belong exclu
sively to the applicants and such other creditors as may, 
within four days after notice to them of this order, agree 
to contribute to the expense «,nd risk of such litigation and 
shall in writing signify suchjegreement *

The defendant, while dèfending -his chattel mortgage, 
joined with the attacking creditors in giving the indemnity 
to the assignee, and claimed the right, if he failed in the 
proceedings to retain the security, to participate with them 
in the fruits of the litigation.

The litigation resulted in a consent judgment by which 
the defendant retained a certain portion of the mortgaged 
chattels ; but the mortgage, was set aside as to the greater 
portion of them, and 'the assignee was directed to sell the 
latter and, after payment of costs, etc., to divide the pro
ceeds among the creditors upon whose responsibility the 
litigation was carried on, including the defendant.
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November 26, ^1897. Falconbuidge, J. (after finding Judgment, 
against the petitioners on the other grounds raised by Falconbridge, 
the petition, proceeded as follows) :— ,T*
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The settlement being made, as I find, in good faith and 
being apparently a reasonable one, it only remains to con
sider the objection to the status of the defendant or his 
firms, raised in the ingenious and forcible argument of Mr. 
Saunders. * °

None of the authorities cited on the argument appear 
particularly apposite. I suppose there are no cases 
quite in point. The Bank of Upper Canada v. Thomas, 
2 E. & A. 502, to which Mr. Middleton has referred me 
since the argument, seems to be the nearest in application.

The defendant is none the less a creditor because his 
securities were attacked, even conceding his identity with 
his firms. Had the assignee been suing in the ordinary 
course and not under sec. 7 B. S. 0. 
be no manner of doubt that defend, 
to share in the fruits of a successful action.

In this action the assignee is the plaintiff—true only a 
nominal plaintiff—but still the sole plaintiff. Then why 
may not the defendant say, “ I will defend my security, 
but if it be successfully attacked I claim my right as a 
creditor to my dividend?” I think he had a right so to 
say if he thought, as Macaulay says about Godolphin’s 
attitude respecting the Revolution, “ that he had betted too 
deep * * and that it was time to hedge ” : History of 
England, vol. iv. ch. 17, p. 57.*

When, under such circumstances, any case of fraud or 
collusion shall arise, the Court will be able to deal with it.

The point is new and some elements of the case seemed, 
until explained, to invite attack, and so, while I dismiss 
the petition, I do so without costs.
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Armour v. Kilmer.

Barrister—Solicitor and Client—Counsel Fees—Right of Action, for.

In this Province a counsel’s right of action for his fees for services in the 
nature of advocacy, is against the client of the solicitor retaining him, 
and not against the solicitor, unless by special agreement, or when 
there is evidence of credit having been given to the solicitor alone, or 
of money in the solicitor’s hands to answer the claim ; and a solicitor 
so employing counsel has implied authority to pledge his client’s credit 
for the payment of counsel fees.

Statement. This was an fiction brought by a firm of barristers and 
solicitors practising in partnership in Toronto, against 
another firm, also barristers and solicitors practising in 
partnership in the same place, to recover $375, the bal
ance claimed as due to Mr. E. D. Armour, Q, 0., a member 
of the plaintiffs’ firm, for fees for drawing a factum and 
argifing'an appeal in the Supreme Court at Ottawa.

The defendants in the statement of defence admitted 
that at their request as solicitors and agents for their 
client, one Philip Jamieson, Mr. Armour had acted 
counsel in the action wherein the appeal referred- to 
brought, but alleged that they at no time "had had any 
dealings with the plaintiffs, as a firm, in the matter of the 
said action, and that in all they had done they had acted 
merely as agents for Jamieson, as the said Armour well 
knew. They further denied that Mr. Armour had any 
right of action in respect of the counsel fees claimed.

The remaining facts of the case are sufficiently stated 
in the judgment.
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The action was tried before Boyd, C., at Toronto, on 
October 29th, 1897.

H. Mickle, for the plaintiffs.
G. G. 8. Lindsey, for the defendants.

Both sides put in written arguments. The plaintiffs, on 
the point that a person employing counsel is liable for 
his fees, referred to Baldwin v. Montgomery, 1 U. C. R.
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283 ; Leslie v. Bull, 22 V. C. R., at p. 518 et seq. ; McDougall Argument, 
v. Campbell, 41 U. C. R, at p. 349 et seq., 14 C. L. J. N. S.
213. They contended that a solicitor employing a barrister 
was as much his client as a layman, and was therefore 
liable to him ; that the practice and law in Ontario being 
that a barrister may recover fees, whenever he is employed 
in his professional capacity he is entitled to 
although the matter may not be in the provincial 
Courts, and thus in McDougall v. Campbell, 41 U. C.
R. 332, the fees recovered were for work done before 
the Senate ot Canada ; that if the matter was not to be 
decided on the law and practice of the particular Province 
in which the barrister practises, then the law is that a 
skilled person employed to do any work is entitled to 
recover his fees, and the Supreme Court had allowed the 
recovery of fees earned for work done in that Court as 
between the advocate and the person employing him, the 
tariff of the Court, however, being between party and 
party only : Paradis v. Bossé, 21 S. C. K 419 ; Boalc v.
The Merchants’ Union Insurance Co., Cass. Dig., p. 677,
No. 45 ; Cassels’ Manual of Supreme Court Practice, p. 148.

The defendants contended that counsel cannot sue for 
any fees, and certainly not for any other counsel fees than 
are allowed by statute : Baldwin v. Montgomery, 1 U. C. R.
283 ; hjnd that at any rate, the action should be against 
Jamieson, the principal, and npt against themselves : Miller 
v. McCarthy, 27 C. P. 147 ; Robins v. Bridge, 3 M. & W.
114 ; that no one but the principal could have sued Mr.
Armour in an action for negligence : Leslie v. Ball, 22 
U. C. R„ at p. 518 ; that this action was for compensation 
for services on a basis of quantum meruit, and Jamieson 
alone received the services.
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Judgment, to the Supreme Court of Canada and on behalf of Jamieson 
Boyd, C. the appellant. Important questions of law arise which 

are barren of precedents, inasmuch as the right of counsel 
to sue for fees was only settled some twenty years ago 
in Ontario, and thé precise point in this case has not 
since been determined.

In England the law was declared in Kennedy v. Brown, 
13 C. B. N. S. 676, to this effect, that the relation of advo
cate and client involves incapacity to make a contract for 
professional services, and that counsel fees are honoraria 
not recoverable by legal process.

Again, in England, the etiquette of the bar prescribes 
that all litigious business must come to the advocate 
through the medium of a solicitor who “ instructs counsel ” 
on behalf of his client. This is not a rule of law but of 
professional usage : Doe d. Bennett v. Hale, 15 Q. B. 171. 
As inconsequence the solicitor pays the counsel fees and 
receives them from the client as a part of the disburse
ments necessarily made.

And still further, the law in England is that a solicitor 
has no implied authority to pledge the client’s credit for 
the payment of the fees so as to give a right of action for 
them against his principal: Mostyn v. Mostyn, L. R. 5 Ch. 
457.
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Hence the broad result in England that no right of 
action exists for fees by the advocate against either solici
tor or client.

In Ontario, however, a different system obtains in the 
organization of the legal profession. The same person may 
be and usually is both solicitor and barrister and the fees 
payable to counsel are as a general thing regulated by 
legislation, tariffs, and rules of Court even between solicitor 
and client, so that altogether a radical change has been 
wrought in the relations of counsel, solicitor, and client: 
McDougall v. Campbell, 41 U. C. R, at p. 349. This case 
marks the point of departure in Ontario from the English 

• doctrine of the honorary nature of counsel fees, as ex
pounded in Kennedy v. Brown.

the
orga
tore
the
part; 
ing :

A:
seek
Supi
The
priai

• ’ Pou

1.



i

XXVIII.]

The effect of Kennedy v. Brown, as a decision, has been Judgment, 
greatly circumscribed by the observations of the Judicial Boyd, 0. 
Committee in The Queen v. Doutre, 9 App. Cas. 745.
Lord Watson speaking for the Law Lords says the 
“ decision may be supported by usage and the peculiar 
constitution of the English bar, without attempting to 
rest it upon general considerations of public policy ” : p.
751. This in substance accords with the opinion of Mr.
Justice Strong on the Kennedy case when the Doutre case 
was before the Supreme Court at Ottawa : 6 S. C. R, at p.
390. The general result of The Queen v. Doutre is to 
affirm the decision of the 'puisne judge in McDougall v.
Campbell, 41 U. C. R. 332, as against the dissenting 
opinion of Chief Justice Harrison. So that the present 
law of Ontario, in contrast with that of England, per
mits counsel to sue client for the value of professional 
services.

The costs claimed in this case are for proceedings in the 
Supreme Court—fee on drawing factum and fee at argu
ment of the appeal.

Now there is no provision in the procedure of the 
Supreme Court for the ascertainment of costs between 
solicitor and client. In Boak v. Merchants Union Insurance 
Co., decided in June, 1879, (Cass. S.C. Dig., p. 677, No. 45), 
the Chief Justice refused an order directing the Registrar 
to tax costs between solicitor and client, and stated that 
the question had been considered by the Judges at the 
organization of the Court, and it was deemed advisable not 
to regulate costs between solicitor and client. Accordingly 
the rule passed provides for costs between party and 
party only, and the tariff of fees is framed on that foot
ing : Rule S. C. 57 ; and Tariff, Cassels’ S. C. Prac., p. 148.

As a necessary consequence of this omission the counsel 
seeking to enforce recovery of fees for proceedings in the 
Supreme Court must resort to an action for compensation.
The claim rests on a quantum meruit, supported by appro
priate evidence : Paradis v. Bossé, 21 S. C. R. 419 ;
Poucher v. Norman, 3 B. & C. 744.
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The case in hand presents a new aspect of this liability, 
Boyd, C. for the claim is not against the client but against the firm 

of solicitors by whom the plaintiff was retained.
The solicitor retained the plaintiff in the interests of 

the client to prosecute the appeal before the Supreme 
Court. This was with the direct knowledge and sanction 
of the client, with whom the counsel had interviews
touching the appeal. There is no evidence of any agree
ment beyond what arises from implication, and there is no 
evidence of any money being in the hands of the solicitors 
to answer this claim.

Contrary again to the English rule it appears necessary 
now to hold in Ontario that solicitors who employ counsel 
have implied authority to pledge the client’s credit for the 
payment of counsel fees, Ând that legal privity exists 
between client and counsel though a solicitor has inter
vened in the usual way. This should be the rule, I think, 
because of the general authority which the retainer from 
client to solicitor imports to do all that needs to be 
done for the proper and effective conduct of litigation. It 
is a part of the solicitor’s duty to instruct counsel in con
ducting litigation, as is very well stated in Hobart v. But
ler, 9 Ir. Com. L. Rep., at pp. 165-60. The services of 
counsel as such in the Courts are services that cannot be 
rendered by the solicitor as such. There is, therefore, in 
retaining counsel by the solicitor, no delegation of duty 
which the solicitor could/himself perform, and no benefit 
accrues to the solicitor by the employment of counsel. 
That marks the line of distinction between cases where 
the client is held responsible through the agency of his 
solicitor and those where the solicitor has been made to 
answer in person for work he directs to be done for the 
client. Where one attorney is employed by another to do 
attorney’s work, though it be for the benefit of a client, 
the intendment is that credit is given to the attorney who 
employs the other, as in Sorace v. Whittington, 2 B. & C. 
11. Quoad such work the attorney who orders it is the 
principal. But where witnesses are subpoenaed by a solicit

I

.
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tor or surveys and plans made at the direction of the solicit Judgment, 

tor for the benefit of clients, then the latter is primd facie 
liable : Robins v. Bridge, 3 M. & W. 114 ; Lee v. Everest, 2 
H. & N. 285. The like rule should prevail where the 
vices rendered are in the nature of advocacy ; as to these 
the client is the principal and the solicitor is merely the 
agent who intervenes according to usage. It is evident 
that the benefits derived from the aid of the advocate 
accrue directly to the client, and on a quantum meruit 
the value of these services falls to be ascertained with 
reference to that client. The client, therefore, is for such 
services primd facie the proper and only person to be sued.
This should be the legal conclusion, I think, unless a bar
gain is made that the solicitor shall be liable or there is 
evidence to shew by a course of dealing or otherwise that 
credit was given to the solicitor and not to the client :
Johnson v. Ogilvy, 3 P. Wm. 277-; and ‘Brigham v. Foster,
11 Allen (Mass.) 419. x

It is said in Miller v. McCarthy, 27 C. P. 147, that if the 
client has given the attorney money to pay the fees, he 
may be sued by counsel, and it is intimated by Armour, J., 
in Cordon v. Adams, 43 U. C. R. 207-8, that there would 
be difficulty in holding a solicitor liable in a case like the 
present.

,1 place my judgment on. this ground thatHhere is.no 
personal liability brought home to the defendants to pay 
these fees.

I would say further that there is no evidence of any 
agreement or understanding as to the amount of the fee 
being as now claimed. Looking' at the transaction as 

- involving liability to pay as between solicitor and counsel 
that should be. limited, I think (in the absence of evidence), 
to the amount of fees taxed in the appeal. If more is 
expected by counsel, he should stipulate for this, and have 
it settled at the. outset. This will enable the solicitor to 
communicate with his client, and advise him in the man
ner pointed out in In re Broad and Broad, 15 Q. B. D.

* 1 420. The client assenting to the larger amount, this will fix
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Judgment, liability on him, and make it safe for the solicitors to pay 
Boyd, 0. the sum stipulated/ Here the full amount taxed ($200) 

has been paid to the plaintiff, and that (upon the facts in 
evidence) should absolve the solicitors from further liabi
lity if any originally existed.

Besides I do not find sufficient evidence to lead to any 
safe conclusions as to what should be the measure ,of corn-

624 THE ONTARIO REPORTS.

pensation. It is not a case for reference to th^ taxing 
officer, for we are outside of tariffs, and seeking rather the
evidence of skilled witnesses, particularly as it appears 
that application - made for increased fees was refused by 
the Registrar of the Supreme Court.

The plaintiff was given to understand that his services » 
called for larger fees than what were taxed against the 
defeated party ; and though the client afterwards objected 
to pay more, this is an element which may be considered 
in dealing with the costs of action. Having regard to this 
and the fact that the questions involved are new and of 
soihe difficulty, I now dismiss the action, but without costs.

• A. H. F. L.
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y
)) Rainville v. Grand Trunk Railway Company.
n
i- Railways—Negligence—Fire Camei by Sparki from Engine—Oircum- 

stantial Evidence.

y In an action against a railway company for negligently causing fire by 
stantial evidence. ^ y P yi-

iis
This was an actiçn for negligence against the railway statement, 
mpany for setting fire to the plaintiff’s property by 
arks from their engine, and was tried at Sandwich on 

Mdrch 15th and 16th, 1897, before Ferguson, J., and a
jury-

At the close of his evidence the plaintiff moved for a 
jronsuit, which was renewed at the close of the evidence 

and now on October 9th, 1897, came on for argument.
The facts stated in the judgment may be supplemented 
follows :—

During the year 1895, which was a very dry season, the ( 
defendants permitted the dry grass and wèeds to grow on 
their right of way without being cut. On October 25th,
1895, a woman was walking along the track, and turned 
into a neighbour’s house on the south side almost im- v 
mediately opposite the spot where the fire afterwards 
commenced. At the moment she left the railway track 
a train was in sight, and passed the spot, within a minute, 
or at mdst two minutes after, travelling westward^yA 
minute or two after the train had passed fire commenced 
and was observed on the north side of the track. The 
wind was blowing from the south-west. The spark lit in
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the talLweeds and dry grass and was carried by the wind 
across the railway (fbmpany’s fence into a haystack and 
barn situate a few feet from the fence. There was no
inflammable material on the ground between the company’s 
fence and the building and haystack. The ground at the 
point where the fire took place was somewhat low and 
during the spring and fall freshets would be submerged. 
The railway company acknowledged that they cut the



October 18th, 1897. Ferguson, J.

This action was tried at Sandwich. The jury rendered 
a verdiçt for the plaintiff and assessed damages.
^The motion to have a nonsuit entered made at the close 

of the plaintiff’s case and renewed at close of the evi
dence stood by agreement to be argued and disposed of in 
Toronto. »

The argument now takes place.
Counsel concede the two propositions, (1) that when 

the engine of the railway company is in good order, is a 
good engine, and is properly run at the time, an(l sparks 
or cinders fly from it upon and set fire to the property 
of an owner adjoining the railway, the loss must be borne 
by such owner, (2) but if the sparks or cinders fall upon 
the property "(the land) of the railway company, and by 
reason of dry and inflammable material being there the

626 [VOL.

grass and bushes over the top of the ice in winter and burned 
them up, and the contention of the plaintiff was that it being 
green it would not all burn, and in the freshets this stuff 
would naturally be washed down into the low places along 
the track, and he contended and produced evidence to the 

wasBethip against the fence that 
had grown on the track a year or so before. It was not 
contended at thm trial that the engine was improperly 
constructed or improperly worked.

M. K. Cowan, foi[ the plaintiff.
B. B. Osler, Q. jC.Xfor the defendants.

THE ONTARIO REPORT'S.

Statement.

effect that dry gr

The following case* were referréd to :—McCallum v. 
Grand TrunkJR. W. ho., 3bU. C. R. 527 ; Ja.ffrey v. The 
Toronto, Greuhnd Bnice B. W. Co., 23 C. P. 553 ; Holmes 
v. The MidMmfoRfW. Go., 35 TJ. C. R. 253 ; Flannigan v. 
-CgnadiarfPifeijlc R. ty. Go., 17 O. R. 6 ; Vaughan v.

‘l Bjpj N. C. 468 ; Smith v. London and South 
Wesierrk B-Jv. Co., L. R. 5 C. P. 98 ; Sénésae v. Central 
VermontK W. Go., 26 S. C. R. 641.
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XXVIII.] RAINVILLE V. GRAND TRUNK R. W. CO.

fire runs or makes its way to such adjoining property and Judgment, 

occasions loss, the railway company are responsible for Ferguson, J. 
such loss, if the dry and inflammable material is on the 
property of the company by reason of negligence oî th 
company. The concession does not, however, go or extend 
further than this. t

There was evidence to go to the jury shewing or tending 
to shew that there was dry and inflammable material 
the' property of the defendant company, and that sparks 
or cinders from the engine might have fallen upon this 
and ignited it, and that the fire may have so spread 
to the plaintiffs property, and caused the conflagration.
This inflammable material was according to such evmence, 
dry grass, rushes, etc., which had grown upon the defen
dants’ land, as an annual growth, and”not material that had 
been left there by the defendants in clearing their land 
for the purposes of their road, as in some of the decided 
oases.

There was, as "ibthink, evidence to be left to* the jury, 
tending to shew that the fire did spread or run from 
the defendants’ land to the plaintiff’s property adjoining 
the same, and that the conflagration happened in this way.

There was also evidence tending to shew the contrary 
of this. ^

For the defence it was contended that when the engine 
is good and in proper order (which must be now taken to 
be the case here) there is no presumption that the fire 
(sparks or cinders) came from it, and that there is no evi
dence that the fire did really come from the defendants’ 
engine. It was part of the plaintiff’s case to prove that 
the tire was communicated by sparks or cinders from the 
defendant^ engine, and it is sometimes said that this must 
be done by a “ preponderance of evidence.”

The decision in the case Piggot v. The Eastern Counties
JF* Co., 3 C. B. 229, and the language employed by th 

learned Judgt-s there, seem to me to shew that such proof 
may be by circumstantial evidence. At page 241, Mr.

* Justice Coleman is reported to have said, “ It appears to 
82—VOL. XXVIII. O R.
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Judgment. me that the jury might reasonably infer th^irthe mre was 
Fergmon, J. occasioned by sparks from the engine,” etc., etc. \

I do not think that the decision in the case Sénésae v. 
The Central Vermont It. W. Co., 20 S. C. R. 641, is/ really 
against this view. There it was alleged that tl\e fjre was 
caused by sparks falling from a passing train, and through 
the carelessness of the train crew in neglecting to extin
guish the fire in* the respondent’s woodshed. The 
rested (as to this part of it) on circumstantial evidence, 
and it was argued that from the facts proved there was an 
irresistible conclusion that thex flip was caused either by 
sparks from the engine or a hot- 
The Court below considered that there was no -prdof that ' 
the five was caused by the act, imprudence, neglect or 
want of skill of the defendants,.and dismissed the plain
tiff’s action. Both the Superior Court and the Court of 
Review7 were of the opinion that the origin of the fire wps 
still a mystery. The Supreme Cour\declined to interfere 
with the judgment, saying, that the jurisprudence pf the 
Privy Council and of that Court was not to disturb judg
ments appealed from upon mere questions of fact unless 
clearly wrong or erroneous.

's' This, as it appears to me, is far from deciding that the 
f proof to which I have been alluding cannot be by circum- 
/ stantial evidence, and ip the present case I think there 

relevant circumstances given in evidence fit to be 
submitted to the jury on the/question.

As to the argument on behalf of thh defendants resting 
on the character of the inflammable material said to have 
been on the railway land, I am, after a perusal of the case 
Flannigan v. The Canadian Pacific R. If. Co., 17 O. R. 6, 
unable to say that there was not evidence of negligence of 
the defendants in this respect fit to be submitted to the jury.

On the whole case I am of the opinion that this motion 
should be refused and, 1 suppose yfith any additional costs 
there may bejr
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Motion refused with costs as above.
A. H. F. L.
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Conn v. Smith et al.

Bankruptcy and Insolvency-Advances by Bank to Insolvent—Pledge of 
Goods as Security—Invalidity of—Banking Act—Creditors' Claims— 
58 Viet. ch. 23, sec. 1. ( 0.)—“ Invalid against Creditors ”—Retro- 

• activity of Statute—Warehouse Receipts—Exchange of Securities—53
Viet. ph. 31, sec. 75, sub-sec. 2 (D. )—Collateral Security—Mortqaqe_
Declaration—Parties.

The plaintiff, a creditor of an insolvent, alleged that in regard to certain 
pledges made by the latter to a bank, there had been no contemporane
ous advances, and that the ^pledges were invalid under sec. 75 of the ( 
Banking Act, 53 Viet. ch. 31 (D.), and claimed to be entitled to obtain ' 
moneys received through disposal of the pledges and to apply them in 
payment of creditors' claims, by virtue of the provisions of sec. 1 of 
68 Viet. ch. 23 (0.) 1
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Held, that the words “invalid against creditors” i 
limited to transactions invalid against creditors, q 
as extending to transactions declared invalid for

should be treated as 
uâ credit 

reasons

at
nd not

_ not apply, because the money 
re it was passed, and it was not

aor
those designed to protect creditors :—

Held, also, that the last named Act did 
had be^ndeceived by the bank befor 
retrospective.

The insolvent had been in the habit of buying hops from time to time, 
and giving the bank his own warehouse receipts or direct pledges for 
the purpose of raising money to pay for them. Then, at the request of 
the oank, he constituted his bookkeeper his warehouseman, and the 
latter issued warehouse receipts to the bank in substitution for the* 
securities or receipts theretofore held, there being no further advance 
made when the new securities were given :—

Held, that this exchange of securities should be treated as authorized 
under sub-sec. 2 of sec. 75 of the Banking Act.

The plaintiff asked for a declaration that advances made by the bank 
upon a mortgage by the insolvent to a third person, and by him Assigned 

1 to the bank, were contrary to the Banking Act, and that the property 
was free from the mortgage :—

Held, that no such declaration should be made in the abspnûp of the 
mortgagee, who was liable to1 the bank as indorser of a promissory note 
of the insolvent, collateral to the mortgage.

This was an option by a siftple contract creditor of the 
defendant Smith to recover judgment for a debt, and 
behalf of all creditors of Smith to recover from the defen
dants the Merchants’ Bank of Canada, certain moneys and 
property of the defendant Smith alleged to have come to 
their hands by means of breaches of the Banking Act. 
The facts are stated in the judgment. %

The action was tried by Street, J., without a jury, at 
Brockville, on the 16th and 17th November, 1897. 

AyleMuorth, Q. C., for the plaintiff.
McCarthy, Q. C., for the defendants.
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judgment, November 27,1897. Street, J. :—- 

Street, J.
In all, thirteen transactions between the bank and Smith 

attacked by the pleadings and particulars delivered in 
the action, besides a small item of interest which was not 
gone into. Eleven out of these thirteen transactions rela
ted to pledges of hay and grain made by the defendant 
Smith to the bank, in or prior to the year 1893, to secure

alleged by

are

vances made by the bank to him. It 
e plaintiff that there had in these transactions been 

no contemporaneous advance, and that the pledge, whether 
u the form of a bill of lading or a warehouse receipt 
o] ■ a direct pledge, was invalid under the 75th section

It was not dis-

was

v :
off the Banking Act, 53 Viet. ch. 31 (D.) 

ypüted that the bank had long prior
Z of this action disposed of the hay and grain pledged to

to the commencement

them, and had received the proceeds, and had applied them 
received in satisfying moneys advanced to the defendant 

Smith, and maturing from day to day. The greater part, 
if not the whole, of these moneys was so received by the 
bank during the course.of constant daily transactions with 
the defendant Smith, who carried on a large business in 
buying and selling produce, and were taken into account in 
daily or other frequent settlements with him.

The plaintiff claimed, as one of the creditors of Smith, 
who had ceased before the commencement of this action 
to meet his liabilities, to be entitled to obtain the moneys 
so received by the bank, and to apply them in payment of 
creditors' claims under sec. 1 of ch. 23 of the Ontario 
Statutes of 1895, entitled “ An Act to make further pro
vision respecting,Assignments for the Benefit of Creditors, 
which is as follows :—

as

“In case of a gift, conveyance, assignment, or transfer 
of any property, real or personal, which in law is invalid 
against creditors, if the person to whom the gift *

made shall have sold or disposed of the property or 
any part thereof, the money or other proceeds realized 
therefor by such person may be seized or received in any
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action by a person who would be entitled to seize and Judgment 

recover the property if it had remained in the possession street, J. 
or control of thé debtor or of the person to whom the gift 
* * was made, and sùch right to seize and recover shall 
belong, not only to an assignee for the general benefit of the 
creditors of the said debtor, but shall exist in favour of all 
creditors of such debtor, in case there id no such assign
ment.”

It appears to me to be unnecessary to inquire whether the 
defendant Smith was or was not insolvent at the time of 
these transactions, because it is plain that there was suffi
cient pressure used by the bank (supposing the plaintiff’s 
view of their nature tojpicorrect) tp exclude the intent of a 
fraudulent preference. They were, therefore, not “ invalid 

* against creditors ” by virtue of anything contained in the 
Act respecting assignments and Preferences by insolvent 

^persons, ch. 124, R. S. 0., or qj^any Act în pari materiâ.
In interpreting the clause of ch. 23 of the Ontario Act of 

1895, above quoted, regard must be had to the context 
and to the specific objects of the legislation of which it 
forms part. These are the prevention of frauds upon cre
ditors, and the prevention of unjust preferences of one 
creditor over another by insolvent persons. Transfers of 
property under certain circumstances are by these enact
ments declared invalid against creditors, and by the section 
of the Act of 1895, above quoted, where the property trans
ferred has been sold by the transferee so that it cannot be 
seized in specie, an action to obtain from him the proceeds 
is given to the creditors of the transferor.
^ The provisions of these Acts, it will be observed, are 
directed against the acts of persons in insolvent circum
stances who may be endeavouring to prevent the proper 
and equal distribution of their assets amongst their credi
tors. The plaintiff' however, seeks to treat the section of 
the Act of 1895 as applicable to transfers of property 
which are invalid or voidable for reasons in whch the rights 
of creditors as such are not in any degree involved. If the 
eleven transactions between the bank and the defendant

CONN V. SMITH.
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Judgment. Smith were invalid, it is not because they interfered with - 
Street, J. the rights of creditors, but because they Were contrary to 

the limitations imposed by Parliament'upon the banks in 
their dealings with personal property. The considerations 
applicable to money received in the course of such trans
actions as these, seem very different from those applicable 
to money received by means of the transfers declared void 
as against creditors : and where the effect of giving to the 
Act of 1895 the extended application contended for by 
plaintiff would be so far reaching, I think the safe course 
is to jreat the words “ invalid against creditors ” as limited 
to transactions invalid against creditors qud creditors, and 
not as extending to transactions declared invalid for

pn
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sons other than those designed to protect creditors.,,”?

There is another reason which I think is fatal/to the 
contention of the plaintiff that this Act of 1885 should be 
applied to the transactions in question, and that is, that the 
money sought to be recovered had been received by the 
bank before the passing of the Act. It was argued that 
the remedy given, being in the nature, as it was said, of a 
new form of execution, was a mere matter of procedure, and 
that therefore the presumption against the retrospective 
operation of the Act did not arise. I cannot accede to 
this argument. The money arising from the sale of the 
hay and grain having come to the hands of the bank long 
before the passing of the Act, and having been recognized 

nowledged to be their money by the defendant 
Smith in the repeated settlements which took place be
tween them, and being free from any right of recovery 
the part of any other person under any existing law, had 
become their money. It could not have been recovered 
from them by the defendant Smith, even assuming that 
the goods of which it was the proceeds might, because he 
had willingly taken credit from day to day for it in his 

Such being the position of the 
bank, it seems plain that a statute giving to creditors an 
action to recover these proceeds goes far beyond a mere 
alteration in procedure, and confers a right which had no
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Cr

; previous existence. The language of the section does not Judgment, 
necessarily include past transactions, and, in accordance street, J. 
with the established rule cfc construction, it must not be 

! construed as including them.
I I do not desire to be understood as determining the ques
tion as to .the right of the bank to- have held these goods 

\ against any and every person. In the view I have taken 
ji >f the other objections to the plaintiff’s right to recover, it 
| )ecomes unnecessary to do so.
! A different state of facts is disclosed'by the evidence 
tearing upon the claim of the plaintiff to a quantity of hops 

| till remaining unsold, which were hèld for the bank in a 
warehouse under a receipt given by one Hiscox, the lessee ' 
qf the warehouse. The defendant Smith says that he was 
in tho habit of buying hops from time to time and giving 
tfie bank his own warehouse receipts or direct pledges for 
the purpose of raising money to pay for them. Then, at 
the request of the bank, he constituted his book-keeper,
BBscox, his warehouseman, and Hiscox issued warehouse 
receipts to the bank in substitution for the securities or 
receipts theretofore held by the bank, there being rib 
further advance made when the new securities were given.
The 2nd sub-section of the 7oth spction of the Banking 
Act enables the bank, on receymof the goods, to store 
them and take a warehouse for them without for- ’
feitjmg any existing right, and I think this exchange of 
securities may be treated as being authorized under that 
subjection. . '

The question as to these hops comes down entirely to 
one of costs, as it appears to be agreed that they are 
utterly worthless, and the bank in fact have abandoned 
any claim they might have to them.

This remaining question relates to the rights of the bank 
unde* a mortgage upon a block of brick buildings made 
by Smith to one Steele, and assigned to the bank.

The facts shortly stated appear to be as follows :—At 
the time of the giving of the mortgage, the bank held notes,

,. amounting in all to 35,700, made by Smith and indorsed
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Judgment, by Steele ; a new note for $8,000 was made, bearing the same 
Street, J. date as the mortgage signed by Smith and indorsed by 

^Ssjeele, into which the existing notes for $5,700 were to 
merge as they matured. Steele was only an accommodation 

rtndorsei^jnj/all these notes, and the mortgage was taken 
nominally to indemnify him, but really with the idea that 
he should pay the notes to the bank and take the property.
On 12th January, 1895, he assigned the mortgage to the 
bank, and it was then agreed that the bank should later 
on advance the balance of tBê $8,000 and apply it upon 
Smith’s other debts to them, they, releasing certain other 
securities held by them for a part of the debt. There 
appears, therefore, to have been an agreement, contempora
neous with the mortgage, for what was nominalljt,-j# not 
really, a further advance of thç balance of the $8,000 note, *

V this further advance being secured to the bank both by 
SteeleVindorsement and by the mortgage upon the brick ' 
block made to him and assigned to the bank. This mort
gage was subject to two prior mortgages to third persons, 
and after the commencement of the present action the z 
property was sold under the power of sale in one' of the 
prior mortgages, and was purchased by Steele at a price 
which paid off the prior mortgages and the greater part,,of 
the bank mortgage. The statement of claim asks for a 
declaration that the advances by the bank upon thviS mort
gage, or some part thereof, are contrary to the Banking 
Act, and that the property may be declared free from the 
mortgage, or that the amount received under it may be!> 
paid into Court and applied- in payment of the claims of 
the creditors of Smith. It is evident, however, that no 
such declaration should be made in the absence of Steele, 
who is liable to the bank as indorser upon the $8,000 note, 
and who should be allowed an opportunity of shewing 
that the mortgage was a valid security, and that the pro
ceeds derived from it should go towards extinguishing his 
liability as indorser. I have a further objection to mak
ing such a declaration, even so far as the bank is concerned, 
in the present case, because the proceeds of the alleged
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new advancexwere not traced in thé evidence sufficiently Judgments 
to enable me to satisfy myself that they did not go merely street, J. 
towards the extinguishing of existing debts due to the 
bank by Smith ; and also because the facts connected with 
the sale of the property and the application of the pro
ceeds, having happened after action brought, and without 
having been referred to in the pleadings, were not fully 
gone into.

I think the mortgage transaction should have been made 
the subject of a separate action, and that Steele should 
have been made a party to it.

If the plaintiff desires it, he may take judgment in the 
present action against Smith for the amount of his claim, 
with costs of an undefended action upon a specially indorsed 
writ, and judgment dismissing as against the bank with 
costs all claims save that with regard to the mortgage, and 
proceed in the present action for that claim, adding Steele 
as a defendant, and proceeding anew to trial. Unless he 
elects to do this, and takes the necessary proceedings within 
three weeks, there will be judgment for the plaintiff against 
Smith for his claim and costs as above, and the action will 
be dismissed as against the bank with costs without preju
dice to the plaintiff’s right to proceed within two months 
frdm the entry of judgment for the bank in the present 
actum, with a new action against the bank and such other 
persons as he may be advised, and either for himself or for 
all creditors/to set aside in whole or in pfcrt the claim of 
the defendants or any of them to" the property covered by 
the mortgage, or the proceeds derived from it, or to have 
the same applied towards payment of creditors’ claims.

E. B. B.

136CONN V. SMITH.
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of t
Re Norris et al.

1
Assessment and Taxes—Court of Revision—Petition—Remission of Taxes— 

By-law—Mandamus.

The Court of Revision of a municipality is obliged to receive and decide 
upon a petition for remission of taxes, presented under sec. 67 of 55 
Viet. ch. 48 (O.), notwithstanding that the municipality has not passed 
any by-law on the subject.

A mandamus granted.

This was a motion, on behalf of the estate of James 
Norris and of the Canadian Bank of Commerce, for an 
order in the nature of a’mandamus tp the Court of Revision 
for the; city of St. Catharines to entertain and hear a peti
tion oil the applicants. The applicants were the owners of 
two separate1 properties in the city of St.)Catharines, called 
“ Mill A.” and “ Mill B.,” which properties were assessed 
under their names respectively. Mill A. had been vacant 
and unused for three years, and was assessed at the value 
of $25,000. Nothing was asked in respect of Mill B. The 
petitioners by their petition asked that the taxes, 
substantial part thereof, on Mill A. for 1897 should be 
remitted.

By sec. 67 of the Consolidated Assessment Act, 1892, 
65 Viet. ch. 48 (O.), “ the Court shall also, before or after 
the 1st day of July, and with or without notice, receive 
and decide upon the petition from any person assessed for 
a tenement which has remained vacant during more than 
three months in the year for which the assessment has 
been made * * and the Court may, subject to the 
provisions of any by-law in this behalf, remit or reduce 
the taxes due by any such person, or reject the petition ; 
and the council of any local municipality may, from time 
to time, make such by-laws, and repeal or amend the 
same.” * '

The objection of the Court of Revision was that no 
by-law had been passed on the subject, and, in their 
opinion, they could not act under the section until a.
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by-law had been passed. There was to be another session Statement, 
of the Court for the year 1897.

The motion was heard by Ferguson, J., on the 29th 
November, 1897. f

D. L. McCarthy, for the applicants. \
No one appeared to shew cause, although all the mem

bers of the Court of Revision and the clerk of the munici
pality of the city of St. Catharines were served with notice 
of the application.

637VOL. RE NORRIS.
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Ferguson, J. (at the^efose of the argument) :—

Mill's^.. i*1i tenement and has been unoccupied more 
than three months of the year 1897. I am of the opinion 
that the Court of Revision is obliged to receive and decide 
upon the petition, and that the fact that the municipality 
has not passed any by-law on the subject does not relieve 
the Court from the performance of this duty. If a by-law 
on the subject existed, the action of the Court would be 
subject to the provisions of it; but when there is no such 
by-law, the action of the Court will simply be independent 
of any such provisions; their duty is to receive and 
decide upon the petition. The Court of Revision stands 
in a position such as that of a public officer having 
a public duty to perform, and the petitioners are citizens 
having an interest in the performance of that duty. I am 
of the opinion that the affidavit of Mr. Collier, the solicitor 
for the applicants, which is unanswered, shews a sufficient 
demand and refusal. I think the order for the mandamus 
should go.
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[DIVISIONAL COURT.]

Re Sherlock.

Will—Bequest of Specific Sum—Debt Larger than Amount Named.

estate, by her 
nds due

figni
A testatrix to whom a debt of £2,900 was owin, 

will bequeathed as follows : “The two hand 
from the E. estate * *

T1g by the E. 
red and ninety pou

1 * and moneys in * * to be used by my 
executors in payment of debts * * the balance thereof to be equally 
divided among the daughters of * * w 

Held, that only the sum of money mentioned in the will and not the 
whole amount due by the E. estate passed by the clause in question. 

Decision of Meredith, C. J., reversed.

mon
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due
teste
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rejet

Statement. This was an appeal from a judgment of Meredith, C. J., 
on njn application by the executors of the will of one Mary 
Haig Sherlock for the opinion of the Court under R S. 0. 
<jK. 110, sec. 37, as to the construction to he put upon a 
'clause in the will. / ■

The feets are set out in the judgments and thé clause in 
question in the jySgment of Street, J.

The motion was argued in ^!ourt on September 17th, 

1807, before Meredith, C. J.
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outW. 8. McBrayne appeared for the executors and the 

daughters of Samuel Langford Sherlock.
8amuel Price, for the residuary devisees.

Tl
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E<]\\

October 9th, 1897. Meredith, 0. J.
Fi

the i 
of A

The question for decision d ipends upon what is the pro
per construction to be placed upon one of the bequests 
contained in the will of the t 
these words :—.

“ The two hundred and ninety pounds due frôr 
Edwards’ Estate in England and^ * to be ec 

divided among the daughters of the sftid Samuel Langford 
Sherlock.” I

The testatrix at the date of making ner will had a claim 
against her former solicitor in England, a Mr. Edwards,

istatrix which is contained incr-' M
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citec
Johi

m the
quajly

P

♦F
in thi

\ /
•it;)



639XXVIII.]01. BE SHEBLOCK.

Who had become insolvent, and she had shortly before Judgment, 
received a letter from her then solicitors in England, stating Meredith, 
that the amount due her was about £2,900, the last figure C,J' 
was somewhat blurred, probably in the copying of the 
letter, and a casual reader of the letter .might mistake the 
figures as being intended to mean £290.\ J

The contention of the legatees is that the whole of the ' 
money due by Edwards passed by the bequest, and I am of 
opinion that that is the correct view.

It is, I think, reasonably certain that it waà the money 
due to her'by Edwards and the whole of Vt thajl the 
testatrix had in her mind and intended to disi

my
ally ' I

the |i

of it,
and that the statement of the amount of it may be properly 
rejected under the rule “ falsa démonstratif) non nocet.”

I think that I do no violence to the language of the 
testatrix in reading the paragraph of the will in question 
as if she had said the money due to me from the Edwards’ 
estate in England amounting to £290, etc. ; and if that be 
so, it is clear that the erroneous statement of the amount

II
iry
o. 1

■■
i a

in
1

of the debt should be rejected.
As the difficulty has arisen from the way in which the 

testatrix has expressed her wishes, the costs should come 
out of the fund.

There will be judgment declaring that the bequest in 
question operated upon and passed the whole of the 
Edwards’ debt, and the costs will be paid out of the fund.

th,

,

the

From this judgment the residuary devisees appealed, and 
the appeal was argued before a Divisional Court composed 
of Abmoub, G. J., Falconbridoe*, and Street, JJ.

McBrayne raised the preliminary objection that no 
appeal lay from the opinion of a Judge under the Act, and 
cited Lewin on Trusts, 8th ed., p. 619 ; Re Mockett’e Will, 
Johnston 628.

Price, referred to Con. Rule 777.

Xro-
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im ♦ t * Falconbridoe, J., only heard part of the argument and took no part 
mb the judgment.—Rhp.da,
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[The Court, however, without giving any decision on 
the objection, directed the argument on the merits to 
proceed.]

Price, for the appeal. The Chief Justice seems to have 
considered that the testatrix misread the letter she received 
from England. That letter should not be considered : the 
question is controlled by the will alone. If she did not 
misread the letter she did not know or even think she 
knew what the amount was, yet'she deliberately fixed the 
amount devised at £290 : Smith v. Fitzgerald, 3 V. & B. 2 ; 
Horwood V. Griffith, 4 D. M. & G. 700 ; Hotham v. Sutton, 
15 Ves. 319 ; Loring v. Loring, 12 Or. 374; Williams on 
Executors, 9th ed., p. 1025, note k. The .leading and 
most important words in the clause should be ascertained : 
Theobald on Wills, 4th ed., 108,110 ; Leake on Contracts, 
3rd ed., 190. The words “ two hundred and ninety pounds ” 
limit the gift as a restrictive limitation.

McBrayne, contra. The obvious intention of the testa
trix was to give the whole debt. In the English 
funds were specified out of which certain amounts 
to be paid. A specific description of a bond passes prin
cipal and interest : Hawley v. Gutts, 2 Freeman 24.. I refer 
to In re Bridle, 4 C. P. D. 336 ; Harcourt v. Morgan, 2 
Keen 274.

Price, in reply. If the testatrix had intended any 
siderable excess to pass she would have appointed the lega
tees her residuary legatees instead of those she did appoint.

November 2nd, 1897. The judgment of the Court 
delivered by

THE ONTARIO REPORTS. XXVI
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sStreet, J. :—

I regret that I find myself unable to concur in the judg
ment appealed against.

The words of the bequest are as follows : “ The two 
hundred and ninety pounds due from the Edwards’ estate 
in England and moneys in Post Office Savings Bank and
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Bank of Hamilton at Grimsby, to be used by my executors 'Judgment 
ij* payment of debts and expenses after my decease and 

°f in winding up my estate : the balance thereof to be equally 
divided among the daughters of the said Samuel Langford 
Sherlock.” z

on
to Street, J.

,ve
ed
he At the time the will was mad^ and at the time of the 

death of the testatrix, the amount due from the Edwards' 
estate was £2,900, instead of £290, and the question is 
whether the whole £2,900 or only £290 of it passed.

In my opinion there is no gift here which can properly 
treated as a gift of the debt due from the Edwards’ 

estate irrespective of its amount. I quite agree that if tljp. 
testatrix had^said^-i^gwe the debt due from the Edwards' 
estate,” the"ttfnole amount
and that an erroneous recital oKstatement of the amount 
of the debt would p'robably not xmve reduced the gift to 
one of a sum out of the debt. •

sitot
he
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on

3id
i: of the debt would have passed,
bs,
3”

Here she has not in terms given the debt but a specific 
of money, describing it as being the particuln 

due from the Edwards’ estate. If this had been a gift of 
stock, and the testatrix had said “ I give the £290 stock I 
own in the A. company,”, when she had £2,900 stock in 
that company, it would not be contended, I think, that 
the whole passed. /

It would be unsafe, in çny opinion, and contrary to rule, 
to speculate as to what the testatrix would have done had 
she known the true amount due her to be ten times what 
she supposed it to be, and as she has not given the debt in 
terms, but only a sum of money in terms, we are bound to 
read the will as giving only the sum of money named, and 
not the whole debt of which it formed part : Smith v. 
Fitzgerald, 3 V. & B. 2 ; Hotham v. Sutton, 15 Ves. 319 ; 
Horwood v. Griffith, 4 D. M. & G. 700 ; Loving v. Loving, 
12 Gr. 374.

The appeal, in my opinion, should be allowed, and the 
costs of the appeal should be paid out of the estate under 

. • the circumstances.
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defen 
the aIf [DIVISIONAL COURT.]
the p

Petrie v. Machan. the $
limitefDivision Courts—Jurisdiction—Commission on Sale.
dant
decid
Toml
[1888
Ostro

The defendant, by an instrument signed by him, authorized the plaintiff 
to dispose of the goods mentioned therein for the sum of $1,000 net to 
defendant, the latter reserving to himself the right to dispose of the 
goods without plaintiff’s assistance, and agreeing in such case to pay 
the plaintiff a commission of ten per cent, on the above mentioned sum. 
The defendant, unassisted by plaintiff, afterwards disposed of the g 
for $350, and the plaintiff then claimed ten per cent, commissio 
$1,000, and interest :—

Held, that he was entitled to recover the amount, and that the claim was 
within the jurisdiction of the Division Court, the original amount thereof 
being ascertained by the signature of defendant.

Judgment of the Second Di visit

overr 
McKt 
Virti 
McBe 
Slcairi 
O. R./

lsion Court in the county of Perth reversed.

This was an appeal by the plaintiff from the Second 
Division Court in the county of Perth.

The facts and the agreement in question are set out in a 
former report *upon. the hearing of the argument of an 
objection that the “ sum in.dispute'tipon the appeal ” did 
not exceed “$100 exclusive of costs ” within the meaning 
of section 148 of the Division Courts Act, R,. S. O.' ch. 51 : 
Petrie v. Machan, ante p. 504. \

The learned Judge gave judgment for the plaintiff for 
$35 as ten per cent, commission upon the sum of $350 
for which the defendant had sold the machinery, the 
plaintiff contending that he was entitled to judgment for 
$100 and interest from the date of such sale. The learned 
Judge granted a new trial and upon such new trial gave 
the same judgment, and the plaintiff appealed to this 
Court. )
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deliveieal was argued on October 15, 1897, before aThe

Divisional Court, composed of Armour, 0. J„ Falcon- 
bridge and Street, JJ.|l|| Armoi

R. McKay, for the appeal, contended that the amount 
of the plaintiff’s claim was fixed and ascertained at $100, 
being ten per cent, on $1,000, by the signature of the
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L. XX VIH.] PETRIE V. MACHAN. 613
defendant ; that the Division Court had jurisdiction, and Argument, 
the addition of interest did not oust such jurisdiction, and 
the plaintiff was entitled to judgment for a commission 
the $1,000 mentioned in the contract and should not be 
limited to a commission on the $350 for which the defen
dant had seen fit to sell the machinery, as had been 
decided by the trial Judge, and referred to Re Graham v. 
Tomlinson, [1888] 12 P. R. 367 ; McDermid v. MeDei-mid,
[1888] 15 A. R. 287 ; Vogt v. Boyle, [1880] 8 P. R. 249 ;
Ostrom v. Benjamin, [1894] 21 A. R. 467, practically 
overruling Robb v. Murray, [1889] 16 A. R. 503; Re 
McKay v. Martin, [1890] 21 O. R. 104 ; In re Wallace v.
Virtue, [1894] 24 O. R. 558. As to liquidated damages,
McBean v. Kim,ear, [1892] 23 O. R. 313 ; McNamara v.
8hainf [1892] 23 O. R. 103 ; Grant v. Armour, [1894] 25 
0. R. 7.
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Afylesworth, Q. C., contra, contended there 
tainty in the contract, which

Ia was no cer-
one to pay in any one

of three events which might have happened, and 
/ unequivocal promise to pay at all ; that the additional 

claim of interest

was,n
id no

independent claim for damages, 
and the Division Court had no jurisdiction. Even though 

J Graham v. Tomlinson, [1888] 12 P.E. 367, is apparently 
in favour of the Division Court having jurisdiction, the 
great weight of authority is the other way : Wiltsie v. 
Ward, [1883] 8 A. R. 549.; Forfar v. Climie, [1883] 10 
P. R. 90 ; Moses v. Moses, [1889] 13 P. R. 12 and 144. He 
also referred to Insley v. Jones, [1878] 4 Exch. D. 16.

McKay, in reply.
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October 25, 1887. The .judgment of the Court 
delivered by

was
a

<r-
Ahmour, C.J.

The claim sued for in this case and the contract out of 
* ' which such claim arose are set out in the report of this 

case in 28 0. R. 504.
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Judgment. Such claim waà, I think, plainly within the jurisdiction 
Armour, C.J. of the Division Court, for the original amount of it 

ascertained by the signature of the defendant.
The plaintiff was entitled, under the contract, to 

mission of ten per cent, on the sum of, one thousand 
dollars, no more and no less, upon the defendant selling, 
exchanging, or otherwise disposing of the goods mentioned 
therein, in whole or in part, without the assistance of the 
plaintiff or his agent, or upon his withdrawing the offer, 
and this was the only claim under the contract for which 
the plaintiff could sue the defendant.

The defendant disposed of the goods mentioned in the 
contract without the assistance of the plaintiff or his 
agent, and so the plaintiff became entitled to the agreed 
commission, the amount of which was ascertained, as I 
have said, by the signature of the defendant to the 
tract, and 1 do not see how upon any principle we could 
construe the contract otherwise than as entitling the 
plaintiff to the full amount of the said commission.

It is optional withfus to allow or to disallow interest on 
the claim, and we do not think that the case is one calling 
for the allowance of interest.

We therefore allow the appeal with costs, and direct 
judgment to be entered in the Court below for $100 and 
costs.
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[DIVISIONAL COURT.]

Billard et al. v. Milhgan.

Bankruptcy andymolvencu-mtoution—àotts-Lim-Aimgnments oM 
Preference»—Loss of Lien—Ranking on Estate.

The lien of a plaintiff for costs by virtue of sec. 9 R. S. 0. ch. 124, m 
an execution in the sheriff's hands, against an insolvent, at the tim 
an assignment by him for the benefit of creditors under that statute, is 
not superseded by such assignment, and the sheriff is entitled to pro-
the Snt8iffIlosesthUaibnUnt °f SUCh COstSl If he doea not do so, and 

Per Armour, C. J., he is not entitled to rank on the insolvent’s estate as 
a preferential creditor.

Per Strbet, J.—Even if so entitled it could only be on the.net funds 
mentofthe estot7™6116 °f ^ proper char6ea incurred in the manage-

e of

\
->

This was an appeal from the County Court of the Statement, 
county of Wentworth.

The following facts are taken from the judgment of 
Street, J.

On 1st .December, 1894, the plaintiffs recovered a judg
ment against a firm of VansyclV Bros, for $392.34 debt 
and $55.9^ïosts, and on the following day placed in the 
hands of tne sheriff of the county jî Elgin an execution 
to levy these amounts. Their execution was the first one
in the sheriff’s hands against Vansycle Bros.

On the 11th December, 1894, whilst this execution 
in full force, Vansycle Bros, made an assignment to the 
defendant Milligan, for the benefit of their creditors, 
under the provisions of R. S. O. ch. 124.

The defendant Milligan, as such assignee, then brought 
an action against Sutherland, Innés & Co. to 
boiler and engine and other property in the county of 
Elgin claimed by the assignee as belonging to the estate, 
and claimed adversely by Sutherland, Innés & Co., who 
had obtained possession of them.

The defendant Crothers conducted this action as solicitor, 
for the defendant Milligan. The action was tried before 

»« Mr. Justice Rose, Who gave judgment in Milligan’s favour
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Statement, for a part only 6f the goods claimed and refused him 
costs. Milligan appealed to the Divisional Court and 
succeeded in having the judgment set aside and a référ

er*- ence ordered. Sutherland, Innés & Co., then appealed 
1 to the Court of Appeal, and pending the appeal a settle- 
"X ment was arrived at in accordance with which they paid 

to Milligan $345 in full of his claim to the goods and of 
all costs. This amount was not sufficient to cover the 
assignee’s charges for administering the estate and the 
costs of the defendant Crothers as his Solicitor, and was 
divided between them. There were no other Assets of the 
estate. The plaintiffs had filed with the assignee, in 
December, 1894, an affidavit setting forth their debt as an 

• ordinary claim, and claiming $63.97, being the amount of 
their costs taxed and the cost of the execution, as a pre
ferred claim.
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On 19Jh August, 1896, the plaintiffs brought this action 
against Milligan, the assignee, and Crothers, his solicitor,
alleging that they had received the $345 : that it was a 
trust fund out of which, as they knew, the plaintiffs were 
entitled to receive the amount of their costs as above : that
they had refused to pay it : and praying that they might 
be ordered to pay it. The defendants, in answer, set u$l 
the facts of the case as above shortly described, and con
tended that the plaintiffs had shewn no cause of action. ‘ 
against them.

The cause was tried before Colin G. Snider, Esq., Judge 
of the County Court of Wentworth, and judgment was 
given by him on 28th June, 1897, for $61.32 and costs 
against both defendants.
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ThFrom this judgment the defendants appealed and the 
Appeal was argued on October 12th, 1897, before a Divis
ional Court composed of Armour, C. J., Falconbridge 
and Street, JJ.
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J. M. Glenn, for the appeal. Thfere was no seizure by 
the sheriff so there is no lien for the costs. There can be
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no lien without possession. The property which was the Argument 
subject of the litigation was never in the possession of the 
assignee. The assignee is entitled to remuneration: K. S. 0. 
ch. 124, sec. 11. The solicitor is' entitled to the whole 
costs of the proceedings: Ryan v. Clarkson, 16 A. R. 311.
What was paid was not a trust fund, and it was exhausted 
by the assignee’s and solicitor’s claims. See also Smith v. 
Antipitsky, 10 G L. T. Qcc. N. 368.

J. J. Scott, contra. The plaintiffs had a lien at the time 
of the assignment and have done nothing to forfeit if;. The 
judgment debtors’ interest in the property in litigation 
was attached by the execution and lien. The fund realized 
by the assignee was the proceeds of a settlement by which 
property of the estate was given up. The estate had 
judgment for its recovery, and the plaintiffs here should 
have had an opportunity to pay the solicitor his costs and 
hold the judgment in appeal. A solicitor has no lien 
against a trust estate, although he may have against the 
trustee. The settlement was not made in good faith, and 
the trial Judge was right in holding that the fund should 
pay the plaintiffs’ lien for costs.
•Freeman, 14 P. R., at p. 334.

Glenn, in reply.

October 25th, 1897. Armour, G. J.
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I refer to Genge v. K ilit m.

» At the time of the assignment by Vansycle BrX to the 
defendant Milligan, the plaintiffs had recovered a j udgment 
against Vansycle Bros, for the sum of $392.34 débfr and 
$55.97 costs, and an execution to levy these 
fthen in the hands of the sheriff.

IS

;s
sums was

j This assignment, by the terms of the statute R. S. O. 
i ch. 124, sec. 9, took precedence of the said judgment and 

I "of-the said execution, except as to and subject to the lien 
Vpf the plaintiffs for their costs. V

The assignment, therefore, did not stand in the way of 
the sheriff proceeding to seize and sell under the execution 

m the propèrty assigned for these costs, and this was the 
course that ought to have been pursued.
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This course not having been taken, and the plaintiffs 
Armour, C.J. having lost their lien under their execution, the only 

course left to them was to claim for these costs against the 
estate as-OrSinary, and not as preferential, creditors ; and 
they had
either of them for these costs.

Falconbridge, J. ;

I agree that the appeal should be allowed with costs 
and the action dismissed with costs.

•XX641 THE ONTARIO REPORTS.
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6 costStreet, J.

In my opinion the judgment appealed from cannot be ' 
sustained against either of the defendants. The plaintiffs’ 
counsel sought to support it upon the ground that the 
$345 received for the settlement with Sutherland, Innés & 
Co., was a fund charged with a trust in favour of 
plaintiffs to the extent of their costs. I can see nothing 
to support this contention. I

The 9th sec. of ch. 124 R. S. 0„ preserves to the first 
execution creditor the lien, so called, created by the deli
very to the sheriff of his execution, to the extent of his 
taxed costs and the cost of issuing his execution, and 
there is nothing in the Act which supersedes the execution 
for these costs, or which forbids the execution creditor 
from realizing them out of the debtor’s goods notwith
standing the assignment. In this respect the Act differs 
from the Insolvent Acts formerly in force in this country, 
under which the creditor was forWdden to proceed with a 
seizure under execution after the property under seizure 
had become subject to the provisions of the Act : see for 
example, 29 Viet. ch. 18, sea 16 (C.). The plaintiffs might, 
therefore, had they chosen to do so, have directed the sheriff 

I to proceed under their execution to realize the costs which 
they now claim ; but instead of doing so, they took no 
active steps to enforce their execution, and filed a claim to
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rank as preferred creditors upon the estate for these costs. Judgment. - 
Aasuimng that they weofe entitled to take this position, strëëTj 
it certajnly gave them n(o right to treat the whole assets 
of the estate as subject ti a trust in their favour prior to 
any. other charge. They were in Vo better position than 
that of other creditors w-no had proved claims, excepting 
that of being entitled to payment ii full out of such funds 
of the estate as were available for division amongst the 
creditors, instead of being obliged to rank rateably with .
such creditors.

The funds available for division are not the gross flinds 
collected, but only such 'as remain after payment of the 

t costs properly incurred in their collection and the proper 
charges of the assignee. In the present case there was no 
balance of the $345 available for division so far as appears, 
because it has all beten swallowed up by the charge of the 
assignee and his solicitor. Even if there were any surplus, 
the plaintiffs would have no right to recover it in an action 
against the assignee until the claim had become entitled 
to rank upon the estate under the provisioifs of the Act.

In my opinion the appeal should be allowed with costs 
and tjie action dismissed with costs.

649
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Ia
McCann v. The Corporation of the City of Toronto.

inj
Municipal Corporation»—Accident—Liability-Contractors-Relief Over.

Before a bnilcli 
the mtmici" 
the roof, 
person on 
contract, which

which was being erected by competent contractors for 
np.u corporation of a city had been taken over, a trap door in 
through the want of fastenings, was blown off, injuring a 
the street below. The trap door was a necessary part of the 

required all work to be done in a good and workman
like manner, and imposed responsibility on the contractors for all acci
dents which might have been prevented by them. Damages were 
recovered against the corporation on the findings of the jury that there 

negligence on its part, and that the specifications did not stipulate 
fastenings, and the corporation, on the same evidence, sought to 

!r from thé contractors, brought in as third party defendants, 
w in the action should be binding on the 

only ns to the amount of damages, and that the question of 
liability should be afterwards tried :—

Held, that, under the circumstances, the corporation could not 
over against the contractors.

ag;
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IIS COl
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for f
recover ove 
on the terms that the findin fcra1 their. trn;

recover

an<
Statement. The plaintiff recovered judgment against the corpo

ration of the city of Toronto for $600, for damages 
tained by her owing to their negligence in not having 
fastened a trap door in the roof of the tower of the fire 
hall. The trap door was in no way secured to the roof, 
and it was blown off as the plaintiff was passing along the 
highway, and striking her on the head inflicted the injuries 
of which she complained.

The contractors, Messrs. Phillips, were brought in by the 
corporation of the city as third parties to the litigation 
under the Municipal Act, and the Rules of Court, in order 
that recourse might be had over against them. At the 
trial they appeared by counsel, and it was agreed that as 
between them and the city the verdict of the jury should 
not be binding except as to the amount of damages, and 
that>he question of their liability to the city should be 
tried afterwards.
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doo
rooii The jury found that the plaintiff had been injured by 

the negligence of the corporation in not properly securing 
the trap door. They further found in answer to questions 
put to them, at the request of the counsel for the

T
Nor

Fcorpora
tion (who disputed the liability of the corporation for acts 
ofnegligence on the part of the contractors, they having
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undertaken to erect and complete the building), that the 
specifications were satisfied without the placing of fasten
ings upon the trap door.

The corporation having satisfied the plaintiff’s judgment 
against them now claimed the amount over from the 
contractors, and the question of the liability of the latter 
was argued by consent upon the evidence taken at the 
trial.

Statement.
NTO.

ng a 
f the

lit to

feiThe building had not been taken over from the contrac- 
toi’s at the time the accident happened.

Ihe specifications required the contractors to have a 
trapdoor in the tower of the building, and to “provide 
trap an<Jflag pole.”

Ihe contract embodied the specifications by reference, 
and required the contractors to “ find and provide such 
good, pioper and sufficient materials of all kinds- whatso
ever as shall be proper and sufficient for completing and 
furnishing all the above mentioned.works of said building 
shewn on the said plans and mentioned in said specifiea- 
tions, and to finish and perform all the work called for in 
a good and workmanlike manner.” There was also a stipu
lation that the corporation “ will not in any manner be 
answerable or accountable *

n1
1

.rpo-
sus-
ling
fire
•oof,
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ries

* for injury to any per- 
persons, either workmen or the public, * * from 

any cause which might have been prevented by the 
contractors * * against all which injuries and damages 
* * the contractors must properly guard and make good
all damage from whatever cause, * * and be strictly 
responsible for the same.”

The plan referred to in the contract shewed that the trap 
door referred to was to be placed upon a steep slope in the 
roof of the tower.
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•ing The question was argued before Street, J., on the 2nd 

November, 1897.
Fullerton, Q. C., for the corporation of the city of 

■ Toronto.
James Jones, for the contractors.
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Judgment. November 20th, 1897. Street, J. ing
Stïfeet, J. thaïI Under the express agreement at the trial I am not bound 

by the findings of the jury excepting as to the amount of 
damages.

If it were necessary to determine the question I should 
find upon the evidence that the contractors did not comply 
with their contract to complete and finish their work when 
they left the trap door unsecured. It was as much a part 
of the roof as were the shingles, and it was as necessary to 
secure it properly1 as it was to put sufficient nails into the 
shingles.

The result of this finding is, that the corporation were 
not negligent, and that the contractors were. The jury 
found the converse, and upon their finding that the corpo
ration had not stipulated for the securing of the trap door 
they were held liable, and judgment was recovered against 
them.

I think the result of the cases is that t'béy would 
not have been liable if the negligence which caused the 
accident had been that of the contractors. They were 
landowners, it is true, and the accident happened to one of 
the public upon the public highway adjoining their land, 
and arose in the course of the construction of a building 
being erected for them. But the corporation, having 
employed competent contractors to do the work, and hav
ing stipulated for its being properly done, the work itself 
being a lawful one and not intrinsically dangerous to any 
one, and not being in the nature of a nuisance, were not 
liable for an accident arising from the negligence of the 
contractors in carrying out their contract : Reedie v. London 
and North Western R. W. Co., 4 Ex. 244.

The corporation have been made liable to pay damages 
because the jury have found that they did not stipulate 
that the work should be done in a safe manner. In now 
seeking to recover these damages over from the contractors 
they appear from every point of view to be confronted by 
a dilemma from which there seems no escape. If the find-
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ing of the jury was right, then the corporation cannot ask Judgment, 
that the result of its own negligence should be visited upon S^T, 
the innocent contractors. If, on the other hand, the find
ing of the jury

unà " ' 
t of wrong (as I think it was) and the acci

dent was due to the negligence of the contractors, then I 
must hold that the corporation never was liable to the 
plaintiff at all, that the contractors alone are liable, and 
therefore that the coiporation cannot recover over from 
them.

was

>uld

‘p!y
hen 
Dart 
y to I do not see that the covenant of the contractors

tained in their contract with the corporation helps the 
latter out of this dilemma. It is an agreement by the 
contractors that they and not the corporation shall be re
sponsible to third persons for injuries arising from causes 
which the contractor might have prevented, and does not 
add anything to the liability of the contractors existing 

__without such a stipulation, at all events so far as the pre
sent case is concerned. There has been no breach of it, 
for the contractors have

the

irere
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never been asked by any third 
person to pay any damages, and they still remain tech
nically liable to any third person who has been injured by 
their negligence.

I think for these reasons that the claim of the 
poration over against the contractors must be dismissed 
with costs.
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[DIVISIONAL COURT.]

Davis v. The Ottawa Electric Railway Company.

: Slnet Railmaya-Ejecting Passenger—Placing Feet on Cushion—Assault.i
:

A™,wfr0î(î Btree.t railwaV 5?™S refused when requested by the
Tt! posei 

upon 
that 
the d 
tiff f 
with 
feet 
to be 
put a 
plain 
becai 
reaso 
of th<

Held, that the conductor had a right so to do.

Statement. This was an appeal by the defendants from the judg
ment of the Junior Judge of the county of Carleton, of 
December 9th, 1896, whereby he directed judgment to be 
entered for the plaintiff' for $200 damages, the 
awarded by the jury.

The action was

i

amounti
for damages, the statement of claim 

at the conductor ofallé
street Mv

a car on the defendants’ 
way violently and without just cause assaulted 

the plaintiff, and ejected him by force from the 
question.

The defendants alleged in their statement of defence 
that the plaintiff, while on the car, misconducted himself 
by placing his muddy boots upon the cushions of the 
seat of the car, and on being told by the conductor to 
remove his feet therefrom, or that he would have to leave 
the car, violently abused and assaulted the conductor, who 
then, without using unnecessary force, stopped the car and 
removed the plaintiff.

!!: car in

I

Th.
W.
Ay
Th,

Ï The I
Q.B.

361.a
The action was tried in the County Court sittings at 

Ottawa, on the above mentioned date, before Judge 
Mosgrove and a jury.

I
Pei

l : facts,
stated
j”ry;
dismi.

The evidence shewed that the plaintiff had put his feet 
on an unoccupied seat in the car in which he was a 
passenger, and had reftised to remove them when requested 
by the conductor, who, on his refusal to leave the 
ejected him therefrom. x

car,
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The learned trial Judge strongly charged the jury that Statement, 

the plaintiff had the right to put his feet on the seat, doing 
no damage to the property of the company and not inter
fering with other passengers, and that the conductor 
not justified, under the circumstances, in requesting him t<? 
remove them and in ejecting him 
the car.

VOL. 655

was
MY.

onjhis refusal to leave

■ the -

The defendants appealed to the Divisional Court, 
posed of Armour, C.J., Falcon bridge and Street, JJ., 
upon the ground, among others, as stated in their notice, 
that the learned Judge should haVe charged the jury that 
the defendants had the right to rémove or eject the plain
tiff from the

com-the

idg-
, of

in question upon his refusal to comply 
with the reasonable request of the conductor to remove his 
feet from the cushions, and that the right of the plaintiff 
to be carried was subject to the right of the company to 
put an end to the journey of the plaintiff, and upon the 
plaintiff refusing to leave the car, to eject the plaintiff 
because of his refusal to comply with or conform to the 
reasonable rules of the company and the reasonable request 
of the officers of the company in charge of the car.
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The motion was argued on A^ril 5th, 1897.
W. M. Douglas, for the defendants.
Aylesworth, Q. C., for the plaintiff.
The following authorities we^e referred to :—Butler v.

The Manchester, Sheffield and Lincolnshire R. W. Co., 21 
Q. B. D. 207 ; Wood on Railroads, 2nd ed., p. 1672, see. - >

the
to

ive
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nd

361.
at Per curiam.—The conductor had, upon the undisputed 

facts, a right to eject the plaintiff for the misconduct 
stated ; the case should not have been allowed to go to th 
jury; and the appeal*should be allowed, and the action 
dismissed with costs.
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v. 1
28t;The-Mail Printing Company.

Landlord and Tenant—Provision as to Vacancy—Breach of Condition— 
Avoidance of Lease.

: I
OCC1

of ]plaintiff certain premises, the lease con- 
“ In case the said premises * * become 

ed for the period of ten days * * 
this lease shall cease and 

d * * !

The defendants leased to the 
taining the following clause : 
and remain vacant ttU(l unoccupii 
without the written consent of the
void and the term hereby created expire and be at an en 
the lessor may re-enter and take possession^ the premises ” as in the 
case of a holding over. The plaintiff entered and occupied for about 
two years wj)ien he moved but and left the premises vacant for over ten 
days and claimed that the lease was at an end :—

Held, that the agreement embodied in the lease was a subsequent con
dition, a breach of which could only avoid the lease at the instance of 
the lessors, and that the vacancy created by the lessee did not put an 
end to the term.

This was an action to have declared void a certain lease 
made by the defendants to the plaintiff, or for its cancella
tion or rectification.

The lease was for th^ period of five years from the first 
day of February, 1895, at a rental of seventy dollars a 
month, of certain premises in the “ The Mail Building,” in 
the city of Toronto, was executed on behalf of the company 
by W. J. Douglas, as Secretary and Treasurer, attested by 
the corporate seal of the company, ançl contained the 
following clause

“ In case the said premises or any part thereof become 
and remain vacant and unoccupied for the period of ten 
days or be used by any other person or persons or for any 
other purpose than as above provided without the written 
consent of the lessors this lease shall cease and be void 
and the term hereby created expire and be an end (sic) 
anything hereinbefore to the contrary notwithstanding 
and the proportionate part of the current rent shall there
upon become immediately due and payable and the lessor 
may re-enter and take possession of the premises as though

ises
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the lessee or other occupant or occupants of the said Statement, 
premises was or were holding over after the expiration of 
the term."

The action was tried at Toronto, on October 27th and 
28th, 1897, before Boyd, C., without a jury.

It appeared that the plaintiff entered into possession and 
occupied the premises until about the middle of the month 
of February, 1897, when he moved out, leaving the prem
ises vacant, and, as the defendant company refused to 
take them off his hands, he returned the keys, and on or 
about the 5th of March after they had been vacated, sent 
a cheque for the rent due up to the 2nd of March, with a 
letter claiming that the term was at an end under the 
provision in the lease, as the premises had been vacant for 
ten days.

Il
I

E. B. Byckman, for the plaintiff. There was no binding 
lease executed by the Mail Printing Co. The signature of 
the secretary-treasurer was not sufficient without that of 
the managing director, in addition to the seal of the com
pany, and statutory formalities cannot be dispensed with • 
43 Viet. ch. 74, sec. 16 (D.) ; R. S. O. ch. 100, sec. 8 ; D’Arcy 
v. The Tamar, etc., R. If. Go., [1867] L.R. 2 Exch. 158- 
Brice on Ultra Vires, 3rd ed„ 538, 539; In re Burned» 
Banking Go., Ex p. The Contract Corporation, [1867] L. R. 
3 Ch. 105 ; The Ecclesiastical Commissioners v.. Merrall, 
[1869] L. R. 4 Exch. 162 ; Hobbs v. The Ontario Loan and 
Debenture Go., [1890] 18 S. C. R. 483, at p. 527 et seq. ; 
Redmond & Lyons, Law of Landlord and Tenant, 4th ed., 44 • 
Dickenson V. Glennie, [1858] 27 Conn, at p. 111. The 
document is not an agreement for a lease of which specific 
performance should be granted. There was no consensus 
between the parties,and specific performance would be unjust 
to the plaintiff, who reasonably understood the words in a 

«■ different sense from, that relied on by the company, which 
latter is merely technical : Wycombe R. W. Go. v. Donning-
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Argument, ton Hospital,[1866] L.R. 1 Ch. 268; Ganedy v. Marcy,[1859] 
13 Grey (Mass.) 373, at p. 377; Mackenzie v. Goulson, [1869] 
L. R. 8 Eq. 368, at p. 375. The lease terminated and the 
term ended at the expiration of ten days’ vacancy : 'Doe d. 
Lockwood v. Clarke, [1807] 8 East 185 ; Estelle v. Dinsbeer, 
[1894] 61 N. Y. St. R. 97, at p. 98. This is not a forfeiture 
clause where a party bound by a condition seeks to take 
advantage of his own breach of it to annul the contract, and 
no covenant has beén broken by the tenant : Doe d. Spencer 
v. Godwin, [1815] 4 M. & S. 265. v The cases culminating in 
DaJvenport v. Thl Queen, [1877] 3 App. Cas., at pp. 127,128, 

not apposite. The lease should be construed most bene
ficially for the lessee : Dann v. Spurrier, [1803] 3 B. & P. 399, 
at p. 403. The words of the clause must get their natural 
meaning : Fowell v. Tranter, [1864] 3 H. & 0,, at p. 461. 
The plaintiff has the option of terminating the lease : Doe 
d. Webb v. Dixon, [1807] 9 East 15. If only the company 
has such right then the plaintiff executed it under mis
take: Garrard v. Frankel, [1862] 30 Beav. 445 ; Cooper v. A 
Phibbs, [1867] L. R. 2 H. L. 149 ; Paget v. Marshall, 
[1884] 28 Ch. D. 255 ; Pollock’s Law of Fraud, pp. 119, 
120 ; Powell v. Smith, [1872] L. R. 14 Eq. 85.

J. B. Clarke, Q.C., for the defendant company. The 
lease was properly and sufficiently executed by affixing 
the seal. Sections 15 and 16 of 43 Viet. ch. 73 (D.), are 
merely director}' provisions. They do not contain any 
nullifying words or words of positive prohibition : Brice 
on Ultra-Vires, 3rd ed., pp. 538, 603 ; Collins v. Blantern, 
1 Sm. L. C., 10th ed.,at p. 381 ; Cole v. Green, [1843] 6 M. & G. 
872; Agys v. Nicholson, [1856] 1 H. & N. 165. Previous 
authority of the Board was not necessary : The Prince of 
Wales Life Co. v. Harding, [1857] E. B. & E. 183, at p. 216 ; 
County of Gloucester Bank v. Rudry Merthyr, etc., Co., 
[1895] 1 Ch. 629 ; Mahony v. The Liquidator of the East 
Holy ford Mining Co., [1875] L. R. 7 H. L. 869; Agar v. The 
Official Manager of The Athenœum Life Assurance Society, 
[1858] 3 C. B. N. S. 725. Apart from the statute, the seal of 
the company alone is sufficient : Cherry v. Heming, [1849]
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1859]
The nr ' ‘ if ’T [18421 * M. & G. 801.
The pvovimon m the lease is not a limitation, but a mere

of the 7 ry‘n taken advantaSe of at the option
East is-88”8 j”?-' D.0e, 4 Lookw°°d v. Ourfc, [1807] 8 
East 18», „ distinguishable from this case,-there the 
habeMumwas “if the lessees shall so long occupy,-here
SsTiiTb^AM™ f yea,S: 4
L ] J! B. & Aid., at p. 406, per Bayley, J. ; Roberts v

.R .3,1 * B- & Ad- 661 The right to re-enter 
reserved Ito the lessors, which would not be i
ri827iW6aV1<in,';ioy »e,Iewe: Arnsbyv'

- i 124. if' ^ G, '”9: Reiie v- ^ [1817] 6 M. & a, at p. 124, Dumpers Case, 1 Sm. L. G, 10th ed„ at p. 38. 
There was no mistake, the plaintiff knew the terms of 
the lease but says he did not know their effect. That is 
not mis ake in law and affords no ground of relief ; Powell 
V. SmUh, [1872] L. R. 14 Eq. 85. I also refer to Kerr 
Fraud, 2nd ed., 471 ; Lowther

1869] Argument.
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Ryckman in reply. The by-laws of the company give 

the management of the premises to the managing director 
who has not executed the lease. In the cases relied on by 

e e endants the lessees broke their covenants and sought 
o take advantage of their own wrongful acts. Here there 

IS no covenant to occupy and consequently no breach by
Tm ,f'n Vefer a,S° t0 Bernadin v. The Municipality 
of North Duffervn, [1891] I9S.C. R„ at p. 613 ; Harris v.

per v. 
shall,

119,

The

), are 
l any 
Brice IUern,
:.&g.
ivious 
nee of 
.216; 
-., Co., 

East 
v. The 
idety, 
seal of 
1849]

i

November 1,1897. Boyd, C.

The main thing in this case is to determine the meanin» 
and effect of the clause: “In case the premises * * 
become and remain vacant.”

It is obvious that the Mail Company, the lessors, wished
8b—VOL XXVIII. O.R,
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Judgment, to have the place they rented occupied, and that by the 

plaintiff or other acceptable tenant. If the place was left 
vacant, or was used by another than the plaintiff (without

to be void and the

1
sue- Boyd, C.
£18'
liâtwritten consent), then the lease was

lessors might re-enter.
The authorities cited diverge on the lines of limitation 

and condition. The distinction is a nice one in many 
cases, but, broadly speaking, the difference is this : if the 
term is so Confined by the words of its creation that it 
cannot last longer than till the happening of the event 
mentioned, that is a limitation whereby the term then and 
thereupon ends absolutely ; but if the term is to cease 
subject to contingency, the happening of that contingency 
need not end the term unless advantage thereof be taken 
to make an entry and avoid the lease. Doe d. Lockviood v. 
Clarice, [1807] 8 East 185, is a typical instance of the con
ditional limitation, and Arnsby v. Woodward, [1827] 6 
B. & C. 519, of a condition subsequent.

Now the agreement embodied in the lease in this 
is not that the plaintiff shall be tenant so long as he 
pies the premises ; but it is a condition that the premises 

not vacated by him, or another let into possession, 
without the landlord’s assent. I read it therefore as an 
example, not of conditional limitation, but of subsequent 
condition—a breach of which can only avoid the lease at 
the instance of the lessors.

The modern method of construction in such cases is that 
however strong the words of condition, the Court will not 
construe the lease to be void and the term at end unless 
the lessor elects to take advantage of the forfeiture : 
Hughes v. Palmer, [1865] 19 C. B. N. S. 393 ; Reid v. 
Parsons, [1817] 2 Chit. 247 ; In re Tickle, Ex p. Leather 
Sellers Co., [1886] 3 Morrell B. C. 126; DavenpoH v. The 
Queen, [1877] 3 App. Cas. 115, at pp. 128,129.

My strong impression is that the lease is valid as a lease, 
and that the non-observance of all the formalities of 
cation by the company is practically immaterial, so long 
as the corporate seal is affixed by the proper custodian.
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'STjfaW9 t V Exch‘162, applies *° make the plaintiff ' ’ 
liable for the current year's rent, he having entered
upon the third year before vacating the premises. This 
will entitle the defendants to recover for the rent as fixed 
by the lease from April, 1897, till the end of the year in 
any event. But all that is counterclaimed is for two 
months, April and May, and for this, amounting to $135 33 
judgment should go against plaintiff.

The action is dismissed with costs and judgment for this 
amount with costs on the counterclaim.

The other matters I disposed of at the trial, 
made out on the evidence for rectification 
the lease.
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The motion was argued in Chambers, on 8th October,

1897, before Rorertson, J.
Kirwan Martin, for the plaintiffs.
W. L. Walsh, for the defendant.
The facts appear in the judgment.Y

October 26th, 1897. Robertson, J.

action is brought by the Sawyer Massey Co. 
(Limited), against Robert Parkin to “cover *125, .being 

' the price of a two-horse tread power, which the plaintiffs 
agreed to sell and which the defendant agreed to buy 
under the terms of an agreement in writing made between
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XXVIII.] BE SAWYB6 MASSEY CO. (LIMITED) AND PARKIN.

them and signed by the defendant, dated 10th December, Judgment 
1896, which tread power was delivered by the plaintiffs to Rob^te^, j. 
the defendant and received by him on or about the 22nd 
December, 1896, and which the defendant after using, 
returned to the plaintiffs on the 20th January, 1897, and 
refuses to pay for same.

The action was commenced about 20th February, 1897.
The agreement sets forth that defendant is to give his 

promissory note (with approved security) for $125, pay
able on 1st November, 1897 ; the note to be signed bV 
defendant and sent to the plaintiffs at Hamilton within 
ten days after machine started ; and in default of this 
latter, the -contract price to become due and payable 
forthwith. The plaintiffs to deliver the machine f, o. b. 
cars at Hamilton, addressed to Shelbourne Station, Can
adian Pacific railway, on or about 12th December, 1896, 
or as soon after as the same is finished and car obtained.
The sale was made subject to certain other conditions 
expressed in the agreement, which are not material on this 
motion.

The action came on for trial before the learned County 
Judge, the parties being represented by counsel. At the 
opening of the matter counsel for defendant objected to the 
jurisdiction, that there was no ascertainment of the amount * 
of the plaintiffs’ claim, within the meaning of the Division 
Court Act, R. S. O. (1887) ch. 51, sec. 7, sub-sec. (o). The 
learned Judge by consent heard all the evidence pro and con, 
subject to they objection. There was no dispute as to the 
price of the machine. The plaintiffs proved the signa
ture of the defendant to the agreement and the delivery 
of the machine ; but after consideration, the learned Judge 
came to the conclusion that he had not jurisdiction in the 
matter and declined and still declines to determine the 
case—hence this application.

The 70th section of the Division Courts Act declares 
jfmt “ (1) The Division Courts shall have jurisdiction in 
the following cases :—(c) All claims for the recovery of a 
debt or money demand, the amount or balance of which

[VOL. 663
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Judgment, does not exceed $200 and the amoupt of original amount 
Robertson, J. of the claim is ascertained by the signature of the defen

dant or of the person whom, as executor or administrator, 
the defendant represents.”

The cases on this provision, decided by Divisional Courts 
shew that the learned County Judge was right in the con
clusion come to by him, and I need only refer to Moses v. 
Moses, (1889) 13 P. R. 144, where it was determined that 
inasmuch as plaintiff “ had to show a consideration for the 
promise ” and “ to give other evidence thannrîere proof of 
signature,” the Division Court had not jurisdiction. Mr. 
Justice Proudfoot, at p. 145, says: “But we need not 
speculate further upon this, for the plaintiff having to 
establish the consideration outside the paper, the debt is 
not ascertained by proving the signature alone ; ” and in this 
Mr. Justice Ferguson entirely concurred. That case was 
decided on 12th June, 1889.

Now this case, it is contended, is in conflict with a 
previous decision of the Queen’s Bench Division, Re 
Graham v. Tomlinson, (1888) 12 P. R. 367, inasmuch 
as the latter expressly overrules Kinseyoy. Roche, (1881)
8 P. R. 515,' the facts of which were that plaintiff 
and defendant were the joint makers of a promissory 
note for $169, payable to Goldie & McCulloch. The 
defendant contended that it was a partnership transaction"^ 
but the learned Judge found as a fact that plaintiff had 
signed it as a surety only. After it became due plaintiff 
paid it in full, and suit was brought to recover from defen
dant the amount so paid. It was objected that the Divi
sion Court had no jurisdiction, because the amount of the 
original amount of the claim was not ascertained by the 
signature of the defendant. Prohibition was applied for 
and granted by Osler, J., who says in his judgment, at p. 
516 : “ The plaintiff sues, not on a note or upon any 
instrument which admits a liability to him on the 
defendant’s part, but for money paid at the request of 
the defendant. How is the amount or original amount 
of that claim ascertained by the signature of the defen-
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XXVIII.] BE SAWYER MASSEY CO. (LIMITED) AND PARKIN.

Not by the note, for that does not necessarily Judgment, 
import, whether you look at the legal or equitable posi- Robertson, J. 
tion of the parties, any liability from the one to the other.

no debt, or claim until the plaintif!' had paid 
the note or part of it.
the note was made. It is said that the note proves the 
request, hut it does not. The request is proved by evi
dence extrinsic to, and in contradiction of, the contract 
apparent on the face of the note.”

Armour, C. J., in giving judgment in Graham v. Tom
linson, says, at p. 369 : “ All that is necessary under this 
section ” (43 Viet. ch. 8, sec. 2 (0.), now R. S. 0. (1887) eh. 51, 
sec. 70, sub-sec. (c), “ to give the Division Court jurisdiction 
over all claims for the recovery of a debt or money demand, 
the amount or balance of which does not exceed $200, is, 
that the amount or original amount of^he claim be 
tained by the signature of the defendant,” ‘etc. ; and 
further, “ The signature ascertaining the amount or 
original amount of the claim required by the statute, 
is not confined by the statute to an instrument upon 
which the claim is made, or which gives the cause of 
action ; for the claim may be made and the cause of action 
may arise irrespective of any instrument, but it is quite 
sufficient if the signature required by the statute is to any 
writing which may be adduced in evidence, shewing the 
amount or original amount of the claim ; ” and the learned 
Chief Justice gives the following—“ For example, if there 
had been money transactions between A. and B. without 
writing, out of which A. became indebted to B. in $150, 
and B. wrote to A. demanding that sum, and A. replied 
referring to B.’s letter, and asking for further time for pay
ment, and thereafter B. sued A. for the $150, the letters so 
written could be adduced in evidence, and would shew that 
the amount of the original claim sued for was ascertained 
by the signature of A. and would so bring the case within 
the jurisdiction of the Division Court.” That case 
decided in February, 1888.

• Then we have McDermid v. McDermid, in the Court of
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Judgment. Appeal, 15 A. R. 287, decided in JumA, 1888^jo which
linimc and

Kinsey v. Roche, approving of the latter and disapproving of 
the former ; and in Moses v. Moses, which was first decided 
by me, and is to be found at p. 12 of 13 P. R., I particularly 
refer to both of these cases in these words at the bottom of 
p. 13 : “ And I refer to the late case of McDermid v. 
McDermid, 15 A. R. 287, as being exactly in point, as sett
ling the question, which was somewhat disturbed by the 
case of Graham v. Tomlinson, 12 P. R. 367.” So that we 
have Kinsey v. Roche restored and Graham v. Tomlinson, 
if not overruled, disapproved ; and Moses v. Moses must be 

' held to be a proper disposition of the question, unless the 
later case of Ostrom v. Benjamin, (1894) fll A. R. 467, un
settles the question. This case was decided 30th June, 1894, 
and jetties the jurisdiction of the County Court, and is not, 
therefore, in point, as I will shew hereafter. But before 

, discussing it I wish to refer to In re Wallace v. Virtue, 
24 O. R. 558, decided on 2nd March, 1894, by Street, J., 
in which he says, at p. 560, after referring to McDprmid v. 
McDermid, “ I understand the cases to go to the full length 
of deciding, that where a promise to pay is made in writ
ing which is either expressly or impliedly subject to a 
condition, the performance of which the plaintiff must 
prove before he can recover, the claim cannot be considered 

having been ascertained by the signature of the defen*?1 
dant ; because there the account must be ascertained, not 
only by the signature, but by proof of the performance of 
the condition.”

And the Chancellor in Re Shepherd v. Cooper, 25 0. R. 
274 (June 4th, 1894), says, at p. 275, “ Sec. 70, sub-sec. (c) of 
R. S. O.” (1887) “ ch. 51, has been much discussed and is 
followed with decisions not all in the same lines. But the 
great weight of opinion is against entertaining jurisdiction 
even though the contract be signed by the defendant if 
evidence ultra has to be given in the way of shewing that 
everything was fui-nished according to contract in order to 
entitle plaintiff to recover. Evidence must be given here
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ich of the consideration passing to the defendant—that the Judgment, 
bmldmg was used, and that it was furnished according tORob^ , 
stipulation before payment can be called foij”

Now that is exactly what was required "in the case en 
aelibre. The plaintiffs, before they could redover for the 
price of the machine sued for, were obliged) to give evi
dence that the condition precedent on their part was per
formed, and that was “evidence ultra," of the amount of 
the claim. But Mr. Kirwan Martin, in a very able argu
ment on behalf of the plaintiffs refers to Ostrom v. Benja- ' 
min, before mentioned. That

nd
of

led
rly
of
V.

tt-
he
we 11;m,

case was on R. S. 0. (1887) 
ch. 47 (The County Courts Act), sec. 19, which declares that 
“ sul)ject to the exceptions contained in the last preceding 
section, the County Courts shall have jurisdiction ” :

Sub-sec. 2, ,Aln all causes and actions relating to debt, 
covenant and contract, to $400, where the amount is liqui
dated or ascertained by the act of the parties or by the 

' signature of the defendant."
The action was brought in the High Court to recover 

$237.50 for services rendered as pension agent against the 
defendant who represented to the plaintiff that he was 
engaged in pressing a United States pension for one Maiy 
Sweet, and that he, the defendant, was to receive from 
her $500 if he succeeded ; and, in consideration that 
the plaintiff would give his professional services, in 
endeavouring to procure it, the defendant agreed to pay 
plaintiff $250,half of the said $500; that the plaintiff did give 
such services and the pension was obtained, but the defen
dant did not pay. The defendant denied any such agree
ment. The jury found in favour of the plaintiff. There was 
no order or certificate for costs, and the Master in taxation 
allowed them on the County Court scale. From this there 
was an appeal, first to a Judge in Chambers, who reversed 
the taxing officer, second to the Divisional Court, who 
restored the finding of that officer, and third, to the Court 
of Appeal, who affirmed the Divisional Court. Hagarty, 
C. J. O., says, at p, 468 : " I am of Opinion, whenever a 

"kum of $400 is agreed on by the parties as the 
87—VOL. XXVIII. O.R.
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Judgment, tion for services to be rendered, or for the price of a horse 
Robertson, J. or goods sold, et/, if the services be performed, or the article 

or goods delivered in pursuance of the bargain, that the 
amount can be recovered in the County Court. * 
Therefore the amount was, as I understand, liquidated and 
ascertained by the act of the parties.” Again, at p. 469,
“ The fact of the liquidation is proved by the verdict. It is 
an amount ascertained by the act of the parties. And 
Maclennan, J. A., at p. 471, says : “ What is meant by the 
amount ? Obviously, I think the amount which the plain
tiff is entitled to Recover ; that is the only thing to which 
these words can reasonably be held to apply, and therefore 
wherever the amount to be recovered is $400 or less and 
is sp ascertained and liquidated, if it be a cause of action 
relating to debt, covenant, or contract, the County Court 
has jurisdiction.”

The distinction between the two jurisdictions is this : 
In the County Court “ the acts of the parties ” is sufficient; 
or “ the signature of the defendant.” In the Division 

\ Court “ the signature ” only of the defendant gives the
jurisdiction to the extent of $200, so that the County 
Court has jurisdiction in all causés and actions relating to 
debt, covenant and contract to $400, where the amount is 
either liquidated or ascertained by the act of the parties 
or by the signature of the defendant, whereas the Division 
Courts have only jurisdiction when the amount or balance 
does not exceed $200 and the amount or original amount 
is ascertained by the signature of the defendant.

I thilk the intention of the Legislature is plain ; there 
are three distinct classes of jurisdiction expressed in the 
70th section : (1) In all actions where the amount claimed 
does not exceed $60 ; (2) In all claims, etc., of debt, account 
or breach of contract or covenant or money demand, 
whether payable in money or otherwise, where the amount 
or balance claimed does not exceed $100 ; (3) All claims 
for the recovery of a debt or mone^ demand the amount 
or balance of which does not exceed $200 and the amount 
or original amount of the claim is ascertained by the 
signature of the defendant.
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Now how can it be said that the plaintiffs' claim here is Judgment, 
ascertained by the signature of the defendant? , The nig- j
nature of the defendant only proves one-half of that which 
goe\to make the plaintiffs’ case, and the proof of which 
is only one of several steps in the plaintiffs’ case. The 
défendant agreed under his signature to pay $126 in 
consideration that the plaintiffs would place f. o. b. 
a certain machine. If the plaintiffs could recover by prov
ing the signature of the defendant only, the machine might 
never have been delivered and the defendant would be 
obliged to prove that the plaintiffs did not place it on 
board the cars at all, if that was the fact ; so that the 
amount which plaintiffs seek to recover would not be 
ascertained by the signature of the defendant. In the 
case of a promissory note it is different ; that is 
ment to pay a certain sum on a certain day before action 
brought, and there is an ascertainment expressed on it by 
the signature of the defendant, that he has received value 
for the amount which he promises to pay, and it is in such 
like cases only that the Division Court has jurisdiction up 
to $200 ; but whenever the plaintiff has to prove 
thing more than the signature of the defendant to enable 
him to make out a case in the Division Court for the 
recovery of a debt, the Court has no jurisdiction to hear 
him, if the amount claimed is more than $100.

If it had been intended to give the extended jurisdic
tion, as contended for before me, it was not necessary to 
enact sub-section (c) of the 70th section, because sub
section (6) would have answered the purpose by increasing 
the amount to $200. The fact is that, if this contention 
was allowed, every action which is described in sub-section 
(b) could be maintained in the Division Court, notwith
standing the amount exceeded $100, so long as it did not 
exceed $200 which was clearly not the intention of the 
Legislature when this increased jurisdiction was conferred 
on the Division Courts. Up to the time of passing 43 
Viet. eh. 8 (O.), the largest sum that could be sued for in the 
Division Courts was $100, which was not required to be
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Judgment, ascertained either by the act of the parties or by the signa- 
Robertson, J. ture of the defendant, but was regulated by R. S. 0. (1877) 

ch. 47, sec. 54, sub-sec. 2, which was in these words: “(2) 
All claims for debt or for any sum payable under or 
upon any contract for the payment of money, or for 
payment in labour, or in any kind of goods or com
modities or in any other manner than in money, where 
the amount or balance claimed does not exceed $100.” 
There is nothing here about the amount being ascertained 
by the act of the parties or by the signature of the 
defendant, so theft no matter how great the original 
amount was, or how it had been reduced, if the balance 
claimed did not exceed $100 the Division Courts had 
jurisdiction. This provision afterwards, by 41 Viet. ch. 8, 
sec. 6 (0.), was struck out. Sub-sec. (c) of sec. 70 of ch. 51 

\ of R. S. 0. (1887), was substituted therefor.
Then “The Division Courts Act, 1880,” was passed for 

the purpose inter alia of extending the jurisdiction, and 
what is now sub-sec. (c) of sec. 70 of R. S. 0. (1887) was 
passed extending the jurisdiction to $200, under the cir
cumstances set forth in that sub-section ; so that it appears 
clear that the $100 jurisdiction was not intended to extend 
to claims such as were specified in sub-section (6) otherwise 
all that would have been necessary was to increase the 
amount from $100 to $200.

In my judgment, therefore, it is clear that Ostrom v, 
Benjamin, so much relied on by Mr. Martin, does not in 
the least disturb Moses v. Moses and the other cases 
referred to which have arisen under the Division Courts 
Act, except, of course, Graham v. Tomlinson.

Under the Division Courts Act the “ amount or original 
amount of the claim ’’ must be “ ascertained by the signa
ture of the defendant." “ The acts of the parties ” do not 
affect the case, unless the amount is ascertained by the 
signature of the defendant ; and that is the only “ act ” that 
is to be taken into consideration. In the County Court the 
signature of the defendant is not a necessary factor, so to 
speak, in ascertaining whether the Court has jurisdiction.
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na- Now, in the ease before e the plaintiffs were obliged Judgment, 

to prove more than the signature of the defendant ; they Rob^^ j 
had to prove something befcond that, viz., the performance 
of the condition precedenttm their part. Had it been in

an act of the parties 
which could be proven, and which, if the amount claimed 
did not exceed $400, would not oust the County Court of 
its jurisdiction. If that had been done, then the signature 
of the defendant would not have been a necessary factor ; 
but if plaintiff brought himself within the requirements of 
sub-section (6) the Court would have jurisdiction, and the 

under consideration would have been properly 
brought in the Division Court.

I have not overlooked sub-sec. 39 of sec. 8 of the Interpre
tation Act, R. S. O. ch. 1, in the construction that I 
feel bound to put on the section of the Division 
Courts Act involved in this motion ; and that is to give it 
“ such fair, large and liberal construction and interpreta
tion as will best insure the attainment of the object of the 
Act, and of the provision or enactment, according to the 
true intent, meaning and spirit thereof ” and not " a fritter
ing away of the proper effect of a very useful and bene
ficial provision,” as was said by the learned Chief Justice 
of the Queen’s Bench Division in Re Graham v. Tomlin
son, was the case in Re Mead v. Greary, decided by the 
Court of Common Pleas, 32 C, P. 1, in restricting the 
operation of the 14th section of the Division Courts Act,
(1880), to cases within the general jurisdiction of the 
Division Courts Act.

.77)
(2)
or

for the County Court, that would be
■>m-
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I am, therefore, of opinion that the learned Judge of 
the County Court was right and the motion for man
damus must fail, and I think the applicants should pay 
the costs o. the motion.

nal
na-
not
the
hat The plaintiffs appealed from the order of Robertson, J., 

to the Divisional Court, composed of Abmour, C. J., and 
" Falconbridqe, J.

the
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The appeal was argued on the 6th December, 1897.
Kirwan Martin, for the plaintiffs.
No one appeared for the defendants.

The Court allowed the appeal ; reversing the order with 
coats, and granted the mandamus asked for by the plaintiffs 
following their own decision in Petrie v. Machan, ante 
p. 642.
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ALL THE CASES REPORTED IN THIS VOLUME

. F. H. BEING DECISIONS IN THE ■

HIGH COURT OF JUSTICE FOR ONTARIO.

ABANDONMENT. ADJOURNMENT.

See Justice of the Peace, 1.See Division Courts, 2.

ADMINISTRATOR AD LITEM.

See Executors and Administra
tors, I.

ACCIDENT.

See Crown—Municipal Corpo
rations, 11, 12, 13—Negligence— 
Railways and Railway Compan
ies, 2. AGREEMENT FOR LEASE.

See Landlord and Tenant, 4.

fACCOUNT.
ALIENATION, RESTRAINT 

AGAINST.

See Will, 2, 3.

See Mortgage, 2.

)
ACQUIESCENCE.

See Division Courts, 6.
APPEAL.

See County Courts, 2,3—Crimi
nal Law, 8—Damages, 3—Division 
Courts, 6, 7—Infant—Railways 
and Railway Companies, 1, 4.

:

ACTION.

•' See Criminal Law, 7—Partner
ship—Railways and Railway Com- 
panies, 3.

APPOINTMENT.
See Land Titles Act. m

88—vol. livra. o.b.
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ABBITR ATION AND AWARD. the ordinary course the goods in a 

chattel mortgage, valid and in full 
force as regards the parties to it," 
and delivers possession of the goods 
to the purchaser, is liable to the 
mortgagee for conversion of the 
goods, although the mortgage may 
be void as regards creditors of the 
mortgagor or subsequent purchasers 
for value.

Cochran* v. Rymill, 27 W. R. 776, 
40 L. T. N. S. 744, followed.

National Bank v. Rymill, 44 L. 
T. N. S. 767, and Barker v. Fur- 
long, [1891] 2 Ch. 172, distinguished. 
Johnston v. Henderson et al., 25.

righ
agai

See Brokrr — Railways and 
Railway Companies, 1, 4.

the
A

ASSAULT, folk
152See Criminal Law, 7—Railways 

and Railway Companies, 6.
3I

Esti
20,ASSESSMENT AND TAXES.

Court of Revision—Petition—Re
mission of Taxes—By-Law—Man
damus.]—The Court of Revision of 
a municipality is obliged to receive 
and decide upon a petition for re
mission of taxes, presented under 
sec. 67 of 55 Viet. ch. 48 (0.), not
withstanding that the municipality 
has not passed any by-law on the 
subject.

A mandamus granted. Re Norris 
et al., 636.

See Executors and Administra
tors, 1 — Water and Water
courses, 2.

Due 
Une 
of Cl
124,

ingBANKRUPTCY AND 
INSOLVENCY.

1. Assignment for Benefit of Cred
itors—Composition A rrangement— 
Distinction—R. S. 0. 1887 ch. 12If, 
sec. 18—Penalty.']—An instrument 
in writing whereby a debtor transfers 
all his assets to an assignee for the 
purpose of paying a fixed sun» on 
the dollar to the creditors, and of 
securing to the debtor the enjoy
ment of the residue, is an arrange
ment by way of composition, and 
not an absolute assignment under 
R. S. 0. 1887 ch. 124, although 
stated in the instrument to be under 
that Act; and an action for penal
ties against the assignee for not ad
vertising and registering such an 
instrument, pursuant to that Act, 
will not lift Gundry v. Johnston, 
147.

Mai
326.

(K*ry,

4.

Win

ASSIGNMENT OF LEASE. ch. 1

limit

of a 
held 
may, 
join

fruit
Crat

I
«See Landlord and Tenant, 1, 5.

ASSIGNMENTS AND 
PREFERENCES.

See Bankruptcy and Insolvency.

2. R. S. 0. 1887 ch 121 *ec- 7— 
Creditor—Right oj Action—Fraudu
lent Sale of Assets of Estate—As
signee.]—Section 7 of the Assign
ments Act, R. 8. O. 1887 ch. 124, 
applies only to transactions made or 
entered into by the insolvent; and

AUCTIONEER.

Conversion of Goods — Chattel 
Mortgagee.]—An auctioneer who, at 
the instance aqd on the premises of 
the mortgagor, sells at auction in

6.

“-pi
valid

,
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a creditor of the insolvent has 
right of action in his own name 
against the assignee to set aside a 
sale by the latter of the assets of 
the estate, as fraudulent.

Reid v. Sharpe, 28 O. E. 156 n., 
followed. Hargrave v. Elliot et al.. 
152.

DIGEST OF CASES. 675

a full 
bo it,1

: the

>f the 
lasers

Clqims—58 Viet. eh. 23, sec. 1 (0.) 
—“ Invalid against Creditor» * 
Retroactivity of Statute—Warehouse 
Receipts—Exchange of Securities— 
53 Viet. ch. 31, sec. 75, sub-sec. 2 
( D.)—Collateral Security — Mort
gage-Declaration — Parties.]—The 
plaintiff, a creditor of an insolvent, 
alleged that in regard to certain 
pledges made by the latter to a bank, 
there had been no contemporaneous 
advances, and that the pledges were 
invalid under sec. 75 of the Banking 
Act, 53 Viet. ch. 31 (D.),_ and 
claimed to be entitled to obtain 
moneys received through disposal of 
the pledges and to apply them in 
payment of creditors’ claims, by vir
tue of the provisions of sec. 1 of 68 
Viet. ch. 23 (O.)

Held, that the words “ invalid 
against creditors ” should he treated 
as limited to transactions invalid 
against creditors, qud creditors, and 
not as extending to transaction* 
declared invalid for reasons other 
than those designed to protect cred-

3. Right to Prove on Insolvent 
Estate—R. S. O. 1S87 ch. 124,
20, sub-sec. 4—Claim “ not Accrued 
Due ”—Construction of Contract.]— 
Under an assignment for the benefit 
of creditor^glider E. 8. 0. 1887 ch. 
124, a claim on X contract to pay, at a 
time which was\mbsequent to the 
assignment, a fixe^um for advertis
ing space in a newspaper, whether 
occupied or not, may be proved 
claim “ which has not accrued due,” 
under sec. 20, sub-sec. 4, of the Act. 
Mail Printing Company v. Clarkson, 
326.
»ry ^SOsT*1 by th® Court of Al»Peal, 11th Janu-

4. Assignments and Preferences— 
A ction by Creditors—Right of A ttack- 
ed Creditor to Share in Proceeds.]— 
When proceedings are taken under 
sec. 7, sub-sec. (2), of E. S. O. 1887 
ch. 124, by a creditor, on behalf of 
himself and all those who, within a 
limited time, should come in and 
contribute to the risk and expense 
of an action to set aside a security 
held by another creditor, the latter 
may, while defending his security, 
join with the attacking creditor in 
indemnifying the assignee, so that, in 
the event of his failing to retain his 
security, he may participate in the 
fruits of the litigation. Barber v. 
Crathem, 615.

.776,

44 L. 
Fur- 

ished.
5.

Cred
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mjoy-

îough

Act,

Held, also, that the last named 
Act did not apply, because the money 
had been received by the bank be
fore it was passed, and it was not 
retrospective.

The insolvent had been in the 
habit of buying hops from time to 
time, and giving the bank his own 
warehouse receipts or direct pledgee 
for the purpose of raising money to 
pay for them. Then, at the request 
of the bank, he constituted his book
keeper his warehouseman, and the 
latter issued warehouse receipts to 
the bank in substitution for the 
securities or receipts theretofore 
held, there being no further advance 
made when the new securities were 
given

Held, that this exchange of secur
ities should be treated as authorised

c.7—

-As- 
ssign- 
.124. 
ide or 
; and

M 5. Advance» by Bank lo\Insolvent 
—Pledge of Good» as Security—In
validity of—Banking Act—Creditor»'

" •
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BARRISTER.

Counsel Fees—Right of Action 
jor—Solicitor and Client.]—In this 
Province a counsel's right of action 
for his fees for services in the nature 
of advocacy, iff against the client of 
the solicitor retaining him, and not 
against the solicitor, unless by special 
agreement, or when there is evidence 
of credit having been given" to the 
solicitor alone, or of money in the 
solicitor’s hands to answer the claim ; 
and a solicitor so employing counsel 
has implied authority to pledge his 
client’s credit for the payment of 
counsel fees. Armour v. Kilmer 
618.

under sub-sec. 2 of sec. 75 of the 
Banking Act.

The plaintiff asked for a declara
tion xthat advances made by the 
bank upon a mortgage by the insol
vent to a third person, and by him 
assigned to the bank, were contrary 
to the Banking Act, and that the 
property was free from the mort-

Held, that no such declaration 
should be made in the absence of 
the mortgagee, who was liabl^ to the 
bank as indorser of a promissory 
note of the insolvent, collateral to 
the mortgage. ' Conn v. Smith et al., 
629.

the
fen

Pat

:

gage

I
I

1
6. Execution — Costs — Lien —

Assignments and Preferences—Loss 
of Lien—Ranking on Estate.]—The 
lien of a plaintiff for costs by virtue-of Rules and Regulations—Altera- 
sec. 9 of R. S. 0.1887 ch. 124, under tions in—Amount of Sick Benefit— 
an execution in the sheriff’s hands, Reduction of]—The plaintiff became 
against an insolvent, at the time of a member of an Oddfellows’ Lodge 
an assignment by him forthe benefit by subscription that he had ex- 
of . creditors under that statute, is amined the general laws and by-laws, 
not superseded ,by such assignment, and was ready and willing to yield 
and the sheriff is entitled to proceed obedience thereto. At that time 
and sell for the amount of such costs, there was a by-law in force fixing 
If he does riot do so, and the plain- the amount of the weekly sick bene- 
tiff loses his lien fit payable to members, and also

Held, per'AüMOüR, C.J., that he is another by-law by which the society 
not entitled to,rank on the insolvent’s could repeal, suspend, or amend ex
estate as a preferential creditor. isting by-laws by a by-law passed by 

Per Street, J.—That even if so a two-thirds vote. Subsequently a 
entitled, it could only be on the net by-law was passed reducing the 
funds available after payment of the amount of the sick benefit, where- 
proper charges inciihred in the man- upon the plaintiff availed himself of 
agement of the estate. Gillard et al. the various appeals permitted by 
v. Milligan, Mb. the constitution, and on his failing

thereon, brought an action seeking 
See Executors and Administrât- a declaration that the action of the 

one, 2—Fraudulent Conveyance. lodge wa8 contrary to natural jus
tice and that he was entitled to pay
ment of the amount fixed when he 
became a member :—

Held, that this was a matter with
in the competence of the society, and

BENEVOLENT SOCIETY.
1.

Agr,
sibil
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ing
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pay
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BANKS AND BANKING.
Set Bankruptcy and Insolvency, 
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therefore the Court could not inter
fere. Baker v. Forest City Lodge, 
Independent Order of Oddfellows.
Parkhouse v. Dominion Lodge, In
dependent Order of Oddfellows, 238.

[Affirmed, 24 A. R. 685.]

See Insurance.

677

after date, was made by two persons, 
one signing for the accommodation of 
the other. After maturity the note 
was signfed by a third person, with' 
the . object of giving additional 
security to the holder

Held, that the third person 
to be regarded as au indorser, and 
his signature did not constitute an 
alteration in the note such as would 
discharge the original accommodation 
maker ; and, upon the evidence, that 
there was no agreement to give time 
for payment which would discharge 
him, if regarded as a surety.

Ex p. Yates, 2 DeG. & Jo. 191, 
followed.

Kinnard v. Tewsley, 27 O. R. 
398, distinguished.

2. Held, that, treating the last 
signer as an indorser on a note pay
able on demand, it was not shewn 
that he had been prejudiced by 
presentment for payment prior to 
tli is action, the instrument having 
been dealt with as a continuing 
security, and there having been no 
unreasonable delay in presentment. 
Carrique V. Beaty et al., 175.

[Reversed, 24 A. R. 302.]

ction 
this 

ction 
iture 
it of

the
BETTING.

it of 
Imer,.

See Gaming, 2.

BILLS OF EXCHANGE AND 
PROMISSORY NOTES.

1. Independent Contemporaneous 
Agreement—ParolEvidence—Admis
sibility.]—It is a good defence to an 
action by the personal representa
tives of the payee against the maker 
of a promissory note for value re
ceived, that at the time of the mak
ing of the note an oral agreement 
wak entered into between the payee 
and the maker which has been fully 
performed, that if the latter would
pay interest on the noté, and, al- 3. Note Payable at Particular 
though not liable to do so, would Place—Non-Presentment at Matur- 
support for life a relative of the ity—Duty of Maker.]—A promissory" 
former, the note should be consid- note payable at a particular place 
«red paid ; and evidence to the need not be presented there at 
above effect was held admissible in maturity in order to charge the 
an action on the note brought after maker, although there are funds to 
the complete performance of the 
agreement by the defendant.

Judgment of the County Court of 
Perth reversed. McQuarrie et al. 
v. Brand, 69.

ifit— 
came 
jodge

yield

fixing

id ex- 
ed by 
illy a 
; the '

elf of 
id by 
ailing 
ieking 
)f the 
1 jus- 
opay- 
ien he

meet it, and the Bills of Exchange 
Act, 1890, has made no difference 
in this respect.

The duty of the maker of such a 
note is not only to have sufficient 
funds at the place of payment at 
maturity, but also to keep them 
there until presentment.

Semble per Armour, O.J.—The 
only effect of nonpresentation before 
action, when sufficient funds have

2. Alteration after Maturity— 
Signature by New Maker—Release 

« — Time— Presentment — Delay — 
Prejudice—Continuing Security.]-j- 
A promissory note, payable one year

with- 
y, and

Bi

Is
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a contributory, to pay the double 
liability under secs. 70 and 77 of 
the Banking Act, R. S. 0. ch. 120. 
The plaintiff recovered judgment 

C. for the amount he had

nobeen kept at the place of payment, 
is to disentitle the plaintif! to costs. 
Merchants Bank of Canada v. Hen
derson, 360.

See Bankruptcy and Insolvency, 
5—Company—Division Courts, 2 
__Executors and Administra
tors, 2.

I
L,

against
paid, and afterwards took an assign
ment from C. of his right to indem
nity against the defendant.

In an action to enforce this
poi
bef

U°Heid, (a) that the obligation to 

indemnify arose from the purchase, 
and not from the transfer ; that a 
broker acting in his 
an undisclosed principal, assumes 
the liability of the latter, and the ^ 
fact that the transfer was executed 
in a form intended to enable the 
defendant to pass the shares to 
the ultimate purchaser clkl not re
lieve the defendant from his liabil-

be
BILLS OF SALE AND CHATTEL 

MORTGAGES. name, fof fro
Coif See Auctioneer.

Ho

BONUS. trii1
See Mortgage, 2.I

ity.
(6) That, although C. had not sat- 

.dKiUJveiIw- jgfied the judgment, he was entitled
Sale of Shares—Undisclosed Prin- to indemnity from the defendant, 

c irai - Marginal Transfer — In- and, after judgment, to assign his 
demnity-Assignment of Bight to rights to the plaintiff, who could 
—Statute of Limitations—Former force them 
Judgment—By-laws of Stock Ex- //eM, also, that the mere existence 
Change-Arbitration.] -The plain- of a liability to indemnify the plaintiff 
tiff sold and transferred his shares gave no right of action to U, ana. 
in a hank to 0., a broker, who sold that the Statute ot Limitations did 
them on the Stock Exchange to the not begin to run in favour of the 
defendant, also a broker, in ignor- defendant until the recovery of judg- 

that the latter was acting for a ment against 0. 
customer. The transfer in the bank Sutherland v. Webster, -1 A. it. 
books from C. was effected by leav- 228, and Eddowesj.Argentvne Loan 
ing the transferee’s name blank, and Go., 63 L. 1. N. S' 36*' £ollo"ed' , 

iking the shares in the margin of Held, further, that the plaintiff a 
the transfer as subject to the order right against 0. first accrued when, 
of the defendant, who similarly the liquidators became entitled to 
marked them subject to the order of immediate payment, 
his principal, whose name was filled Before this action, the plaintiff 
in as transferee, and who duly sued the defendant and C. on an as- 
accepted the transfer. signaient to him of C.s claim against

Within a month from the sale by the defendant, made before the plam- 
Ihe plaintiff the bank was ordered tiff’s judgment against 0., which 
toi» wound up, and in the liquida- action was dismissed against the 
tion the plaintiff was..compelled, as defendant, on the ground that 0. had
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louble
77 of

i. 120. 
gment 
e had 
issigu- 
ndem-

notbefore judgment been damnified, 
and the defendant sought herein to 
set up that dismissal in bar of this 
action :—

Held, no defence to this action.
A by-law of the Stock Exchange, 

not authorized by their Act of incor
poration, provided that all disputes 
between members, arising out of 
transactions on the Exchange, should 
be referred to arbitrators

Held, that they had no right to 
pass such a by-law ousting members 
from their right to resort to the 
Courts of the Provin€@r

Emery v. Court Pride of the 
Dominion, 2 O. R. 596, considered.

Judgment of Meredith, J., at the 
trial reversed. Boulthee v. Gzowski 
et ail., 285.

sought to compel the defendant, at 
great loss, to carry such parcel by 
size and weight rate, was dismissed. 
Johnson et al. v. Dominion Express 
Company, 203.

CASES.

Agency Co. v. Short, 13 App. 
Cas. 793, distinguished, 508.]—See 
Husband and Wife, 3.

Attwood v. Taylor, 1 M. <SiG. 307, 
commented on, 212.]—See Division 
Courts, 1.

Barker v. Furlong, [1891] 2 Ch. 
172, distinguished, 25.]—See Auc
tioneer.

Bickford v. Toion of Chatham, 16 
S. C. R. 235, followed, 399.]—See 
Railways and Railway Compan
ies, 3.

Bristol, Corporation of, v. Westcott, 
12 Oh. D. 461, referred to, 29.]— 
See Landlord and Tenant, 1.

Clark v. Barber, In re, 26 O. R. 
47, followed but commented on, 212.] 
—See Division Courts, 1.

Cochrane v. Bymill, 27 W. R. 
776, 40 L. T. N. S. 744, followed, 
25.]—See Auctioneer.

Coffin v. North American Land 
Co., 21 O. R. 80, distinguished, 508.] 
—See Husband and Wife, 3.

Cornish, Re, 6 O. R. 259, not 
applicable, 215.]—See Lien.

Cossette v. Dun, 18 S. C. R. 222, 
discussed, 21.]—See Defamation, 1.

Cowley v. Nevmarket Local Board, 
[1892] A. C. 345, followed, 1.]—See 
Crown.

•chase, 
that a 
ne, fof 
ssumes 
id the 
ecuted ' 
jle the 
res to

liabil- [Reversed, 24 A. R. 602.]

aot sat
in titled 
mdaut, 
gn his 
add en-

BY-LAWS.

See Broker—Intoxicating Liqu
ors—Municipal Corporations, 2, 
4, 5, 6, 8.

II
il

■:istence 
daintifF 
0., and 
ons did 
of the 

of judg-

CARRIERS.

Express Company—Profession of 
Carrying—Discrimination in Cus
tomers — Charges.] — An express 
company is not bound to carry 
except according to its profession, 
and is entitled to discriminate as to 
its customers, and is not confined by 
any rule or regulation as 
charges it may make, providing'they 
are reasonable.

An action by a rival company 
which collected together small par
cels for the carriage of which it 
charged a rate much smaller than 
the defendant, an express company, 
did for similar parcels, packed them 
together in one large parcel, and

1i
l A. R. 
ne Loan 
nved. 
aintifFa 
d when, 
itled to

the

plaintiff

i against 
he plain- 
, which 
inst the 
it 0. had
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Hammersmith, etc., R. W. Co. v. 
Brand, L. R. 4 H. L. 171, distin
guished, 468.]—See Railways and 
Railway Companies, 4.

[1894] 3 Ch. 
See Railways

Davis v. Foreman,
654, followed, 399.]— 
and Railway Companies, 3.

Zkm'e v. Kennedy, 13 Gr. 523, 
followed, 612.]—See Trade-Mark.

Dickenson v. Harrison, 4 Pri. 282, 
commented on, 212.]—See Division 
Courts, 1.

Drennan v. Ci<y o/* Kingston, 23 
A. R. 406, discussed, 585.]—See 
Municipal Corporations, 11.

Harris v. Mudie, 7 A. R. 414, 
followed, 508.]—See Husband and 
Wife, 3.

/my v. Hedges, 9 Q. B. D. 80, 
followed, 1.]—«See ChfOWN.

»
Keachie v. Corporation of Toronto, 

22 A. R. 371, distinguished, 229.]— 
See Railways and Railway Com
panies, 2.

Kendal v. JFborf, L. R. 6 Ex. 243, 
applied and followed, 322.]—See 
Partnership.

Kimball v. Smith, 5 U. C. R. 32, 
followed, 140.]—See Seduction.

Eddowes v. Argentine Loan Co., 
63 L. T. N. S. 364, followed, 285.]— 
See Broker.

Essery v. Court Pride of the 
Dominion, 2 O. R. 596, considered, 
285.]—See Broker.

Ford v. Metropolitan It. W. Co., Kinnard v. Tewsley, 27 O. K. 
17 Q B. D. 12, distinguished as to 398, distinguished, 175.]—.See Bills 

. “structural damages," but followed op Exchange and Promissory
Notes, 2. 1as to damages for personal incon

venience, 14.]-See Railways and 
Railway Companies, 1. Ly Espérance v. Duchene, 7 U. C. 

R. 146, 'followed, 140.]—See Se
duction.

Leverson v.
Fortescue v. Lostwitliiel and Fowey 

R. W. Co., [1894] 3 Ch. 621, 
fotiowed, 399.]—See Railways 
Railway Companies, 3.

Flick v. Brisbin, 26 O. R. 423, 
distinguished, 588.]—See Criminal 
Law,.7.

Gibson v. Mayor of Preston, L. R. 
5 Q. B. 218, followed, 1.]—See 
Crown.

Gilbert v. Corporation of Trinity 
House, 17 Q. B. D. 795, distinguish
ed, 2.]—See Crown.

Goddard v. Coulson, 10 A. R. 1, 
not now applicable, 215.]—See Lien.

Lane, 13 O. B. N. S. 
atp. 285, applied and followed, 322.] 
—See Partnership.

McCormick v. Stowell, 138 Mass. 
431, not followed, 29.]—See Land
lord and Tenant, 1.

AND

Mackenzie Trusts, In re, 23 Ch. 
D. 750, principle of decision applied, 
312.]—See Trusts and Trustees, 2.

Mersey Docks Co. v. Gibbs, L. R. 
1 H. L. 93, distinguished, 2.}—See 
Crown.

Moore v. City of Toronto, 26 O. 
R. 59n, followed, 1.]—See Crown.
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National llank v:\Rymill, 44 L.
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I

Smith v. Charley District Council, 
[1897] 1 Q. B. 632, followed, 399.]- 
See Railways and Railway Com
panies, 3.

Southcotc v. Stanley, 1 H. & N. 
247, followed, 1.]—See Crown.

Sutherland v. Webster, 21 A. R. 
228, followed, 285.]—See Broker.

Sydney, Municipal Council of, v. 
Booth, [1895] A. 0. 433, followed, 1.] 
—See Crown.

Tod$ v. Dun, 15 A. R. 85, fol
lowed, 21.]—See Defamation, 1.

- Tomlinson v. Morris, 12 0. R. 
311, specially referred to, 591.]—See 
Sale of Goods, 2.

Turquand, Ex p., 14 Q. B. D. 643, 
followed, 442.] — See Municipal 
Corporations, 7.

Variety v. Coppard, L. R. 7 C. P. 
505, referred to, 29.]—See Landlord 
and Tenant, 1.

Wilkinson v. Unwin, 7 Q. B. D. 
636, followed, 473.]—See Division 
Courts, 2.

Williams v. Earle, L. R. 3 Q. B. 
739, followed, 574.]—See Damages,

Petrie v. Maclmn, 28 O, R. 642, 
followed, C62.]-See Division Courts]
9.

Pictou, Municipality of, v. Oeldert, 
[1893] A. 0. 524, followed, l.]-See 
Crown.

Regina v. llendershott and Welter, 
26 O. R. 678, overruled, 583.]—See 
Criminal Law, 6.

Regina v. Williams, 9 A|>p, Cas. 
418, distinguished, 2.]—See Crown.

Regina ex rel. Harding v. Bennett, 
27.0. R, 314, followed on one point, 
495.]-See Municipal Corporations,
10.

Reid v. Sharpe, 28 0. R. 156 note, 
followed, 152.]—See Bankruptcy 
and Insolvency, 2.

Riches, In re, 4 De. G. J. & S. at 
p. 585, applied and followed, 322.]— 
See Partnership. '

Rocke V. Rocke, 9 Beav. 60, fol
lowed, 553.]—See Will, 6.

3.
Salomon v. Salomon, [1897] A. 0. 

22, distinguished, 497.]-See Fraudu
lent Conveyance.

Yates, Ex p., 2 DeG. & Jo/J91, 
followed, 175.]—See Bills of ISx-
CHANOE AND PROMISSORY NoTE8,|2.

Sanitary Commissioners of Gib
raltar V. Orfila, 15 App. Cas. 400, 
followed, 1.]—See Crown,

Schmidt v. Town of Berlin, 26 0. 
R. 54, followed, ].]—See Crown.

Sear and Woods, Re, 23 0. R. 
474, not now applicable, 216,]—See 
Lien.

CAUSE OF ACTION.

See Division Courts, 3.

CAUTIONER.

See Land Titles Act.
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DIGEST OF CASES.

Anglican church, and the voluntary 
contributions of the congregation 

the only means of meeting the 
expenses, no personal responsibility 
rests upon the churchwardens in 
respect of the incumbent’s salary ; 
the measure of their liability to him 
is the extent to which they receive 
moneys whereout to pay his salary. 
Daw v. Ackerill et al., 452.

[Affirmed by the Court ot Appeal, 11th January,

CHARITABLE BEQUEST.

See Will, 4.I
CHARITABLE USB.

See Will, 7.ii

CHATTEL MORTGAGE.II
See Auctioneer.

i
CIVIL PROCEEDINGS.

CHURCH See Criminal Law, 7.
1. Mortgage of Site—R. S. 0.1887 

ch. 287—Trustee8—Covenant—Per
sonal Liability.]—Land for the pur- 

of a site for a church was
Ï:
1 COLLATERAL SECURITIES.

See Bankruptcy and Insolvency*, 
5—Principal and Surety.

conveyed to certain persons, their 
successors and assigns, as trustees 
therefor, and a mortgage for 'the 
balance of the purchase money was 
given by them to the vendor, who 

of the nature of the 
whole transaction, in which, in ad
dition to giving their individual des
criptions, the mortgagors were stated 
to be “trustees under R. S. 0. 1887 
ch. 237” of the designated church. 
The mortgage contained the usual 
covenants, including n covenant by 
the mortgagors for payment of prin
cipal and interest, and was executed 
by the mortgagors individually with 
their own seals, there being no cor
porate seal :—

Held, that they were not person
ally liable on the mortgage. Beaty 
v. Gregory, 60.

!
.

He11
I was aware

COLLECTOR’S ROLL.

See Water and Watercourses, 2.!
.

I;; :
1 COLOUR OF RIGHT.

See Husband and Wife, 3— 
Landlord and Tenant, 6.

lit!
U

1 :
'

COMMON CARRIERS.

See Carriers.
[Affirmed, 24 A. R. 326.1

2. Incumbent's Salary—Liability 
of Churchwardens—Voluntary Con
tributions.']—Where the free pew 
system has been adopted in an

COMMISSION

See Mortgage, 2.
I
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COMPANY. CONDITION IN LEASE.

See Landlord and Tenant, 8.Purchase of Goods on Credit- 
Statutory Inubility to Buy on Credit 
—Acceptance of Draft in Name of 
Company — Implied Representati 
of Authority at Law—R. S. 0. 1887 
ch. 166, sec. 13.]—The plaintiff sued 
the officers and directors of a co
operative association, incorporated 
under R S. O. 1887 ch. 166, for the 
price of goods sold to it on credit, 
which, by the statute incorporating 
it, the association was forbidden to 
buy in that way :—

Held, that he could not recover, 
ntained

CONDITIONAL SALE.

^le of Goods, 2.See

CONTEMPT OF COURT.

See Parliamentary Elections.

action could b^ niai 
upon an implied représenta 
warranty of authority in law to do 
an act ; and, moreover, the plaintiff 
must be taken to have known of the 
statutory inability 

Held, also, that, although the pro
ceeds of a re-sale of the goods by 
the association were applied to 
relieve the defendants from

CONTRACT.

See Division Courts, 3^-Gaming, 
2—Husband and Wife, 2—Insur
ance, 2—Mortgage, 2—Municipal 
Corporations, 5, 13 — Railways 
and Railway Companies, 3—Salk 
of Goods, 1.

tion or

a per
sonal liability for other goods pur
chased by the association, they could 
not be said to have derived a personal 
benefit from the plaintiff’s goods, 
and, therefore, the latter could not 
recover on this ground 

Held, lastly, that, ^although one of 
the defendants accepted, on behalf 
of the association, the plaintiff’s 
drafts drawn on it for the goods, he 
was riot liable upon an implied re
presentation or warranty of author
ity in law of the association so to 
accept. Struthers v. Mackenzie, 381.

CONTRACTOR.

See Municipal Corporations, 13.

CONTRIBUTION.

See Principal and Surety.

r CONVERSION OF GOODS.

See Auctioneer.

See Broker—Fraudulent Con
veyance—Gaming, 2.

CONVICTION.

See Criminal Law, 7, 8—Justice, 
of the Peace.

COMPENSATION.
CO-OPERATIVE ASSOCIATION-

See Company.
See Railways a^d Railway Com

panies, 4—Trusts and Trustees, 1.

i
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action, the opposite party may appeal 
from the order directing the new 
trial to a Divisional Court of the 
High Court of Justice. Cantelon v. 
Thompson et al., 396.

3. County Court Appeal—Order 
Setting aside Judgment on Terms— 
Finality of.]—In a County Court 
action the defendant made a motion 
to set aside a judgment by default as 
irregular, but the Judge held it 
regular, and, while he set aside the 
judgment,, he did so upon terms of 
the defendant paying costs, 
defendant appealed from this order 
upon the ground that the judgment 
should have been set aside uncondi
tionally :—

Held, that the order was not “ in 
its nature final,” within the meaning 
of sec. 42 of the County Courts Act, 
R. S. 0. 1887 ch. 47, and the appeal 
did not lie. O'Donnell v. Guinane 
et al., 389.

-684 DIGEST OF CASES.

CORONER.

See Criminal Law, 6.

CORPORATION.

See Broker — Company — Defa
mation, 2.

COSTS.

See Bankruptcy and Insolvency, 
6—Barrister—Bills of Exchange 
and Promissory Notes, 3—Crimi
nal Law, 8.

The

COUNSEL FEES.

See Barrister.

COUNTY COURTS.
/

1. Jurisdiction — Legacy under 
#200 Charged!on Land—59 Viet, 
ch. 19, sec. 3, hub-sec. 13 (0.).]—A 
County Court/has jurisdiction under 
sub-sec. 13 oi sec. 3 of 59 Viet. ch. 
19 (0.), in an action brought by the 
legatee agitinst the devisee of land, 
to recover/a legacy of $5 charged on 
the land, as involving equitable relief 
in respect of a matter undtur $200.

The /subject-matter involve! in 
such ap action is the amount qP'the 
legacV and not the value of the land.

Judgment of the County Court of 
York varied. Rustin v. Bradley, 
1191

COUNTY COURT JUDGE.

See Criminal Law, 4, 5, 8—Divi
sion Courts, 2, 6, 7—Landlord 
and Tenant, 2, 6—Parliamentary 
Elections—Surrogate Courts.

COURT OF REVISION.

See Assessment and Taxes.

COVENANT AGAINST INCUM
BRANCES.

/ 2.. Appeal to High Court from 
Order for New Trial—Law Courts 
/Act, 1895, 68 Viet. ch. IS, sec. Jff. 
(0.). J—Under sec. 44, sub-sea 4, of 
the Law Courts Act of 1895, 58 
Viet. ch. 13 (0.), where a new trial 
has been granted in a County Court

See Damages, 2.

COVENANT BY TRUSTEES.

See Church, 1./
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COVENANT NOT TO ASSIGN.

See Damages, 3—Landlord 
Tenant, 1, 5.

[vol. digest of cases. 685

appeal

of the 
iIon v.

came his wife, at the time of the 
marriage, that they were to live at 
their respective homes and be sup
ported as before the marriage until 
the prisoner obtained a situation 
where he could earn sufficient for 
their maintenance ; Street, J., dis
senting. Reyina v. Robinson, 407.

notion 
mit as 
eld it

mThe

order
gment
tcondi-

GOVENANT TO REPAIR.

See Landlord and Tenant, 4.

4. Election to be tried by Jury— 
Re-election—Mandamus to Sheriff to 
briny Prisoner bejore County Judge 
—Criminal Code, 1892, secs. 766, 
767.]—Where a prisoner is brought 
before a County Court Judge under 
sec. 766 of the Criminal Code, and 
elects to be tried by a jury, and is 
thereupon remanded under sec. 767 
to await such trial, although his 
election is made under a mistake or 
qualified by using the words “at 
present,” there is no duty upon the 
sheriff to notify the Judge a second 
time under sec. 766, or to bring the 
prisoner again before him to enable 
the prisoner to re-elect to be tried 
by the Judge. Regina v. Ballard, 
489.

CRIMINAL LAW.

1. Procedure—Provincial Crimi
nal Law—Criminal Code—Special 
Case under sec. 900—Right of Magis
trate to State—R. &. 0. 1887 ch. 74.] 
—A magistrate has no power to state 
a case under sec. 900 of the Criminal 
Code, for an alleged offence against 
an Ontario statute, not involving 
the constitutionality of the statute, 
the procedure by way of appeal to 
the Sessions provided for by Ontario 
legislation applying in such a case. 
Regina ex rel. Brown v. The Robert 
Simpson Company (Limited), 231.

2. Manslaughter—Pagan Indian 
—Evil Spirit—Delusion.]—A pagan 
Indian who, believing in an evil 
spirit in human shape called a 
Wendigo, shot and killed another 
Indian under the impression that he

the Wendigo, was held properly 
convicted of manslaughter. Regi 
v. Machekequonabe, 309.

i>t “ in 
eaning

appeal
ninane

|i:l

IB.

-Divi-
dlord

;ntary

5. Procedure — Commitment for 
Trial—Dies non Juridicus—Subse
quent Trial— Validity—Court of 
Record—Habeas Corjms—Writ1 of 
Error.]—The prisoner 
statutory holiday committed for trihi 
by a magistrate upon a charge of 
attempting to steal from the person, 
and on being brought before the 
County Court Judge, in compliance 

sec. with sec. 766 of the Criminal Code, 
1892, consented to b.e tried by the 
Judge without a jury, and, being so 
tried, was convicted and sentenced 
to a term of imprisonment 

Held, upon the return to a writ of 
. to provide necessaries for his wife, habeas corpus, that the fact that the 

evidence is admissible on behalf of prisoner was committed for trial and 
the prisoner of an agreement be- confined in gaol on a warrant that 
tween him and the person who he- was a nullity could not affect the

was on awas

ES.
3. Evidence — Non-Support of 

Wife—Criminal Code, 1892,
210, sub-sec. 2—Lawful Excuse— 
Agreement.]—Upon an indictment 
of the prisoner under sec. 210, sub
sec. 2, of the Criminal Code, 1892, 
for omitting without lawful

rouM-

excuse

ÏBS.

., .. .
 .
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appeal to a County Court Judge 
from a summary conviction under 
the Act to provide against frauds 
in the supplying of milk to cheese, 
butter, and condensed milk factories 
(52 Viet. ch. 43, sec. 9), the Judge 
has the same powers to award costs 
as the Sessions of the Peace under 
secs. 879-880 of the Criminal Code, 
1892.

Under the Criminal Code, sec. 
880, the Court may, on appeal, 
award such costs, including solicitor’s 
fee, as it may deem proper, and 

power in the High 
Court to review such discretion. 
Regina v. McIntosh, 603.

See Gaming — Infant — Justice 
of the Peace—Master and Ser
vant—Municipal Corporations, 2.

DIGEST OF CASES. Xij
validity of the trial before the Judge 
under the Speedy Trials Act.

[Upon appeal the Court of Appeal 
held that the County Court Judge’s 
Criminal Court being a Court of 
record, its proceedings were not re- 
viewable

fo
at

pa

upon habeas corpus, but 
only upon writ of error.] Regina v. 
Murray, 549.

wl

to
6. Coroner's Inquest — Evidence 

Voluntarily Given—Admissibility at 
Subsequent Criminal Trial — 56 
\ict. ch. 31, sec. 5 (D.)]—Thé de
positions of a witness taken at a 
coroner’s inquest without objection 
by him that his answers may tend 
to criminate him, and who is subse
quently charged with an offence, are 
receivable in evidence against him 
at the trial.

Regina v. Ilendershott and Welter, 
26 O. R. 678, overruled. Regina 
v. Williams, 583.

7. Aggravated Assault—Summary 
Trial—Effect of Conviction—Action 
—Bar—Release from Further Crim
inal Proceedings only — Criminal 
Code, 1892, sec. 262, Part 55,
786, 799.]—Where a charge under 
sec. 262 of the Criminal Code, 1892, 
of assault causing actual bodily harm 
is brought under Part 55 of the 
Code, by the election of the defen
dant under sec. 786 to be tried sum
marily, a conviction releases, under 
sec. 799, from further criminal pro
ceedings, but does not bar civil pro
ceedings.

Flick v. Brisbin, 26 O. R. 423, 
distinguished. Nevills v. Ballard, 
588.

to

24
80

there is no O.

Tc

vit

dis

CROWN.
<?r

Negligence—Niagara Falls Park 
Commissioners—50 Viet. ch. 13, secs. 
3, If., 10 ( 0.)—Obligation to Main
tain Fences—Highways—Visitors to 
Park—Status of Commissioners — 
Liability of Crown.] — There is no 
liability on the part of the commis
sioners for the park to the public 
using the highways in the Queen 
Victoria Niagara Falls Park by 
reason of the absence or insufficiency 
of a fence, railing, or barrier on the 
edge of the cliff, there being no 
statutory obligation in that behalf 
imposed on them.

Gibson v. Mayor of Preston, L. 
R. 5 Q. B. 218 ; Sanitary Commis
sioners of Gibraltar v. Orfila, 15 
App. Cas. 400 ; Cowley v. New
market Local Board, [1892] A. C. 
345 ; Municipality of Pictou v. 
Geldert, [1893] A. C. 524 ; Munici
pal Council of Sydney v. Bourke, 
[1895] A. C. 433, followed.

Vi
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abl
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the

8. Summary Conviction—Appeal 
—Gounty Court Judge—Costs—Ses
sions—52 Viet. ch. IfS ( D.)—Crim
inal Code, 1892, secs. 879, 880- 
High Court—Prohibition.]—On an
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Judge
under
frauds
sheese,
ctories

L costs 
under

Nor are the commissioners liable 
for an accident happening under the 
above circumstances to a person 
while resorting to the park, who, 
paying nothing for the privilege, is 
in the position of a bare licensee, to 
whom no duty would be owing, 
unless the accident occurred by rea
son of some unusual danger known 
to the commissioners, and unknown 
to the person injured 

aSout/icote v. Stanley, 1 H. <fc N. 
247 ; Ivay v. Hedges, 9 Q. B. D. 
80 ; Schmidt v. Town of Berlin, 26 
O. it. 54 ; and Moore 
Toronto, ib. 59n, followed.

The commissioners, under the pro
visions of the statutes in that behalf, 
under any circumstances, 
discharge of their various duties as 
“ an emanation from the Crown ” or 
as agent of the Crown, which is 
not liable for the acts of the subordi
nate servants of the commissioners. 
Graham v. Commissioners for Qu 
Victoria Niagara Falls Park, 1.

circumstances set out in the judg
ment, this was a proper case in which 
to grant relief under sec. 52, sub- 

3, of the Ontario Judicature Act, 
1895, by awarding actual damages 
estimated on a liberal scale. Town
send v. Toronto, Hamilton, and 
Buffalo R. W. Co., 195.

2. Covenant against Incumbrances 
—Sale of Land—Breach—Measure of 
Damages.]—Where the vendee of 
lands, who had himself after purchas
ing mortgaged the property, brought 
action for breach of covenant against 
incumbrances ; and the mortgage, 
constituting the breach, covered other 
lands as well as his, and was for an 
amount much greater than the pre
sent value of the land, and it 
impossible to apportion it

Held, Meredith, J., dissenting, 
that the measure of damages was the 
whole amount due on the mortgage, 
which should be paid into Court, to 
insure its reaching its proper desti
nation. McGillivray v. Mimico Real 
Estate Security Company (Limited), 
265.

ippeal,
icitor’s

’High
retion.

v. City of

USTICE
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ons, 2.
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Park 
3, secs. 
Main- 
tors to

jmmis-
public
Queen

iciency 
on the

behalf

II
DAMAOES.

1. Liquidated or Penalty—Equit
able Relief-—Ontario Judicature Act, 
sec. 52, sub-sec. 5.]—Under 
enant contained in a lease granting 
a right of way over certain lands to 

railway company for the purpose 
of a switch to a gravel pit, the 
lessees on default in removing the 
tracks and ties from the land within 
fifteen days from the termination of 
the lease, were to forfeit and pay to 
the lessor $5 a day as liquidated 
damages, and not as a penalty, for 
each day after the said time that 

.. the lands and premises should remain 
in any way obstructed 

Held, that such damages 
liquidated :—

Held, however, that, under the

3. Measure of-—Breach of Coven
ant not to Assign Lease—Evidence 
— Varying Report.]—Upon breach 
of a covenant in a lease not to 
assign without leave, the lessors are 
entitled to recover as damages such 
sum of money as will put them in 
the same position as if the covenant 
had not been broken and they had 
retained the liability of the defen
dant instead of an inferior liability, 
but in estimating the value of the 
defendant’s liability allowance must 
be made for the vicissitudes of bus
iness and the uncertainty of life and 
health.

Upon appeal from a referee’s 
report the damages were reduced 
from $3,897.62 to $500.

ommis- 
la, 15

A. C.
OU V.
funici- 
3ourke,
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2. Slander — Corporation.'] — An 

notion for slander will not lie against 
Marshall v. Central

Williams v. Earle, L. R. 3 Q. B. 
739, followed. Munro et al. v. 
Waller (No. 2), 674.

See Landlord and Tenant, 5— 
Municipal Elections! 2 — Rail
ways and Railway Companies, 1, 
2,4.

a corporation.
Ontario R. W. Co., 241.

DISTRESS.

See Landlord and Tenant, 7.

DEBENTURES. .

See Municipal Corporations, 3, 
4—Trusts and Trustees, 1.

DITCHES AND WATERCOURSES
ACT.

See Water and Watercourses, 2.

DECLARATION OP RIGHT.

See Bankruptcy and Insolvency, 
5—Railways and Railway Com
panies, 3.

DIVISION COURTS.

1. Prohibition — Interest — Split
ting Demand—R. S. O. IS57 ch. 51, 

77,]—Where the plaintiff sued in 
a Division Court for $100 interest 
upon moneys deposited with the 
defendants, and it appeared that she 
had treated the deposit receipt in her 
hands as one upon which the whole 
sun) was past due and collectable - 

Held, that the action came'within 
sec. 77 of the Division Courts Act, 
R. S. O. 1887 ch. 51, whereby the 
splitting of causes ot action is for
bidden ; and prohibition was granted.

In re Clark v. Barber, 26 O. R. 
47, followed, but commented 
irreconcilable with such cases as 
Dickenson v. Harrison, 4 Pri. 282, 
approved in Attwood \. Taylor, 1 M. 
& G. 307. Re McDonald v. Dowdall 
et al., 212.

2. Jurisdiction—Ascei'tainment of 
Amount—Promissory Note—Interest 
— 56 Viet. ch. 15, sec. 2 (0.) —
Abandonment of Excess—Recovery on
Note—Indorsers—Sureties—Parties
—Substitution of Plaintiff.]—In an 
action in a Division Court agamat 
the makers and indorsers of a pro-

DEFAMATION.

1. Libel—Mercantile Agency — 
Confidential Report — Privilege— 
Reasonable Care.]—In an action of 
libel brought by a trader against 
the conductors of a mercantile agen
cy, it appeared that the libellous 

gent to a few subscribers 
on their personal application, 
information on which the statement 
complained of was founded in reality 
related to another trader of the same 
surname as the plaintiff :—

Held, that the publishing of the 
information was a matter of qualified 
privilege, but that the want of 
reasonable care in collecting the in
formation was evidence of malice 
which destroyed the privilege.

Todd v. Dun, 15 A. R. 85, fol-

Cossette v. Dun, 18 8. C. R. 222, 
discussed. Robinson v. Dun et al.,

matter
The

21.
[Reversed, 8* A. B. 887.1
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ecF3TS5$$2 -
*21*0 ?!!*” f°‘ th® Plalntlff £or certain named date. The goods 

I,',, . . not 80 shipped, and a correspondence
Held that the amount was ascer- ensued, ending in the defendant» 

tamed by the signatures of the defen- refusing to supply the goods 
dants, and the interest accumulated Held, that the breach was the non- 
upon the note from the time the shipment via Grand Trunk Railway 
amount was so ascertained was not at Montreal, and not the subsequent 
to be included m determining the refusal by correspondence, and, as 
question of jurisdiction, and might the whole cause of action did not 
be recovered, in addition to the arise where the order was given, a 
claim, under 56 Viet. ch. 15, sec. 2 mandamus to a Division Court Judge 
(O.), notwithstanding that the inter- to try the action was refused. Me 
est and the amount of the claim Diamond v. Waldron et/al 478 
so ascertained together exceeded 
$200 :—

Held, also, that the Judge had 
power, under Revised Rule 7 of the 
Division Courts, to permit the aband
onment of the excess 
claim for notarialyfees

Held, also, that upon payment of 
the amount of the note bÿ the plain
tiff to the original holder, the plain
tiff being liable as indorser to such 
holder, the plaintiff became entitled 
to the note and to enforce his rights 
against the other parties to it ; and, as 
it appeared that two of the defen
dants had indorsed the notes as 
sureties to the plaintiff for the 
makers, he was entitled to recover 
against them, although the note was 
made payable to his order.

Wilkinson v. Unwin, 7 Q. B. D.
636, followed.

Held, lastly, that Revised Rules 
211, 216, and 224 of the Division 
Courts authorized the Judge to sub
stitute the name of the plaintiff for 
that of the original holder of the 
note as plaintiff in the action. Pegg 
v. Howlett et al, 473.

3. Breach of Contract—Place of 
—Cause of Action—Mandamus.]—
The plaintiff gave an order in Ontario 
for goods to the traveller of the 
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at a 
were
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4. Prohibition—JCourt N eurent 
Defendant'8 Residence—Jurisdiction 
—R. S. 0. 1887 ch. 51, sec. 82. j— 
An action was brought in a Division 
Court against a firm consisting of 
two partners, which had been dis
solved before action, one of the part
ners being resident out of Ontario, 
and the other where the cause of 
action arose, being in a county 
other than that comprising the divis
ion in which the action was brought, 
although such division was nearest 
to where the firm had carried on 
business and the applicant resided, 
The Judge having overruled an 
objection to his jurisdiction and tried 
the case and pronounced judgment 
on the meyits, prohibition was, under 
the circumstances, refused.

Semble. The Judge at the trial 
might have made an order permitting 
the plaintiff to proceed. Re Sinclair 
v. Bell, 483.

5. “ Sum in Dispute ”—Right of 
Appeal—R. S. 0. 1887 ch. 51, sec. 
148.]—Where the subject-matter of 
the claim in a Division Court is one 
cause of action exceeding $100, and 
the amount recovered at the trial is 
under that sum, an appeal lies to 
a Divisional Court under see. 148

caused by a
iI !
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of the division Courts Act, “the 
sum in dispute upon the appeal ” be- 

- ing the amount claimed, and not 
that amount less the sum recovered 
at the trial. Petrie v. Machart, 504.

6. Jury Trial—Submitting Ques
tions — Acquiescence —Prohibition.] 
—In a Division Court action for the 
price of goods sold, the Judge, with
out objection taken, submitted ques
tions to the jury and on their 
answers entered a verdict and judg
ment for the plaintiff after the 
defendant had, however, put in a 
written argument in his own 
favour

Held, on motion for prohibition, 
on the ground that the defendant 
was entitled to a general verdict of 
the jury, and that the Judge had no 
right to submit questions and enter 
a verdict on them, that, however this 
might be, the defendant had so 
acquiesced in the course taken as to 
debar him from Obtaining prohibi
tion.^ In re Jones v, Julian, 601.

7. Appeal—Filing Case—Exten
sion of Time—Delay of Clerk— 
Jurisdiction of Divisional Court— 
58 Viet. ch. IS, sec. Jfï (0.)]— 
Where, through the delay of the 
clerk in furnishing a certified copy 
of the proceedings, the appellant in 
a Division Court action wa'S unable 
to tile the same within the two 
weeks prescribed by 58 Viet. ch. 13, 
sec. 47 (4), while the junior County 
Court Judu 
order allowing any other period for 
so doing ;—

Held, that this Court had no 
jurisdiction to grant relief ; but 
application might be made to the 
senior County Court Judge. Owen 
v. Sprung, 607;

8. Jurisdiction—Commission on 
Sale.]—The defendant, by an instru

ment signed by him, authorized the 
plaintiff to dispose of the goods 
mentioned therein for the sum of 
$1,000 net to the^ defendant, the 
latter reserving to himself the right 
to dispose of the goods without the 
plaintiff’s assistance, end agreeing in 
such case to pay the, plaintiff a com
mission of ten per cent, on the above 
mentioned sum.: The defendant, un
assisted by the plaintiff, afterwards 
disposed of the goods for $350, and 
the plaintiff then claimed ten per 
cent, commission on $1,000, and 
interest

Held, that he was entitled to re
cover /the amount, and that the 
claim Vas within the jurisdiction of 
the Division Court, the original 
amount thereof being ascertained by 
the signature of the defendant.

Judgment of the 2nd Division 
Court in the county of Perth 
versed. Petrie v. Machan, 642.

si*

18
Pr
ne
of
foi

tin

to
Nt:
Co

18;
tht■i

of
up

to1
9. Jurisdiction — Agreement for ' 

Sale of Machine—Ascertainment of 
Amount Claimed.]—Under a written 
agreement for the sale of a machine 
signed by the defendant, he was to 
send to the plaintiffs, within ten days 
after the machine was started, a 
promissory note, with approved se- 

ity* for $125, the price thereof ; 
and in default the price was to be
come forthwith due and payable. 
The machine, which was by the 
agreement to be delivered by the 
plaintiffs f. o. b. cars addressed to 
the defendant to an outside railway 
station, was received and used by 
him, and shortly after was returned 
to the plaintiffs. In an action on 
the agreement :—

Held, per Robertson, J., that 
there was no jurisdiction in the 
Division Court to entertain an action 
for the price of the machine, as the 
amount was not “ ascertained by the
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signature of the defendant ” under 
sec. 70, sub-sec. (c), of R. S. O. 
1887 ch. 51, for, in addition to 
proof of the signature, evidence 
necessary to shew that the terms 
of the agreement had been per
formed by the plaintiffs.

On appeal to a Divisional Court, 
the decision of Robertson, J., 
reversed, and a mandamus ordered 
to issue. Petrie v. Machan, supra, 
No. 8, followed. Re Sawyer-Massey 
Go. (Limited) and Parkin, 662.

10. Prohibition — Procedure — 
Issue of Blank Stimmons—R. S. 0. 
1887 ch. 51, sec. L]—The issue by 
the clerk of a Division Court of a- 
summons with a blank for the name 
of a party, which is afterwards filled 
up by the bailiff pursuant 
clerk’s instructions, though contrary 
to the provisions of sec. 44 of the 
Division Courts Act, R. S. O. 1887 
ch. 51, does not affect the jurisdiction 
bf the Division Court, nor afford 
ground for prohibition, but is a mat> 
ter of practice or procedure to be 
dealt with by the Judge in the 
Division Court. Re Gerow v. Uoqle, 
405.
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See Bills of Exchange and 
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ways and Railway Companies, 5— 
Sale of Goods, 2.
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EXECUTORS AND ADMINIS

TRATORS.

1. Administrator Ad Litem—Tax 
Sale—Action to Set Aside—Locus 
Standi of Plaintiff—Rule 811.]— 
The plaintiff was appointed under 
Rule 311 administrator ad litem of a 
deceased person’s estate in a sum
mary administration matter more 
than twelve months after the 
death

Held, that he had no locus standi 
to maintain an action to set aside a 
tax sale of land belonging at the time 
of death to the estate of the de
ceased. Rodger v. Moran, 275.

2. Insolvent Estate— Claims 
Creditors— Valuing Securities—Ac
commodation Maker of Promissory 
Note—“ Only Indirectly or Second
arily Liable 69 Viet, ch 22, sec.
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DIVISIONAL COURT, JURISDIC
TION OF.

See Division Courts, 7.

ELECTION TO BE TRIED BY 
JURY.

See Criminal Law, 4, 7.
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ofELECTIONS.

See Municipal Corporations, 9, 
10, 14, 15, 16— Parliamentary 
Elections.
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X[VOL.DIGEST OF CASES.692z biFRAUDULENT CONVEYANCE.1, sub-sedSl.]—A partner who has 
individuallyVjoined as a maker in a 
promissory note of his firm for their 
accommodation is not “ indirectly or 
secondarily liable ” for the firm to 
the holder within the meaning of 
59 Viet. ch. 22, sec. 1, sub-sec. 1, 

, and in claim- 
-ent estate in

b;
Transfer of Assets — Fictitious 

Joint Stock Company—Rights of 
Creditors.']—A merchant in insol
vent circumstances formed a joint 
stock company, he and his wife sub
scribing for all the stock, except a 
few shares, which were allotted to 
employees of his, these forming the 
five directors. They, then, as direc
tors and shareholders, appointed him 
manager for five years at a salary, 
and all his assets were

, gi
th

ifiW agajftist his ins< 
administration the holder need not 
value his security in respect to the 
firm’s liability. Bell v. Ottawa Trust 
and Deposit Company, 519.

L

R
assigned to Ci

tire company :—
Held, that the company

alias and agent of the assignor, 
fraud on his

was the la'
EXPRESS COMPANY.

_See Carriers.
inand/ the assignment 

, .auditors, and must be set aside, 
/'isubject, however, to the rights of 

the creditors of the company.
Salomon v. Salomon,,[1897] A. C. 

22, distinguished. Rielle et al. v. 
Reid et al., 497.
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1 See Crown. pe

See Bankruptcy and Insolvency, 
2, 4, 5.

inj
FIRE.

See Landlord and Tenant, 4— 
Railways and Railway Compa
nies, 5.

imII of
GAMING. Sti

1. Lottery — Art Association — 
Pictures—Fart Value in Money- 
Criminal Qode, I«, sec %05,sub- 

1(b), sub-sec. 6 (c).]—The de
fendant, an agent of an incorporated 
art society, was convicted by a police 
magistrate for that he did “ unlaw
fully sell and barter a certain card 
and ticket for advancing, selling, and 
otherwise. disposing of certain pro
perty, to wit, pictures, or one-halt 
the stated value of each picture in 

ey, by lots, tickets, and modes of

et

i Oy^iMiis.

See Municipal Corpobations, 6.

FIXTURES.

See Landlord and Tenant, 3.

ft
FOREIGN CONTRACT.

See Insurance, 2.
1 mon

chance „ . ,
Held, that “ property in sub-sec. 

1 (b) of sec. 205 of the Code is not 
necessarily to be read “specific pro
perty,’’ the essence of the enactment

I FOREIGN LANDS.

See Will, 4.
MB
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being in the disposal of any property 
by any mode of chance :—

Held, also, there being evidence of 
an option reserved to the society to 
give money instead of pictures to the, 
winning tickets, that this destroyed 
the privilege in favour of works of 
art under sub-sec. 6 (c) oLtKe Code.

Conviction affirmed. Regina v. 
Lorrain, 123.
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HIGHWAYS.

See Crown—Municipal Corpora- 
'Ions, 11,12—Railways and Rail
way Companies, 1, 2,4—Way.

E.

of

)int

HUSBAND AND WIFE.

1. Separate Estate—Property Re
ceived from Husband during Cover
ture—R. S. 0. 1887 ch. 182, sec. 4, 

2. Sale of Betting Privileges. on sub-sec. 4-]—Where the only pro- 
Race Course — Illegality—Criminal perty possessed by a married woman, 
Code, sec. 204 Unincorporated As- without a settlement, consisted of an 
sociation.]—1 he object of the Legis- interest in personal property given 
lature in enacting the latter part of by her husband to her during cover- 
sub-sec. 2 of sec. 204 of the Grim- ture :__
inal Code apparently was to reserve Held, that this was separate estate
the race courses of incorporated liable for her debts, 
associations as places where bets Judgment of the County Court of 
might be made during the .actual Bruce reversed. Trusts Corporation 
progress of a race meeting, without 0f Ontario v. Clue etal., 116. 
the bettors being subject to the
penalties of that section. 2. Contract of Wife—Separate Es-

An agreement for the sale of bett- tate—Action after Husband's Death 
ing and gaming privileges at a race —Liability—R. S. 0. 1887 ch. 182, 
meeting by an unincorporated asso- sec. 8, sub-secs. (2), (8), (4)—Form of 
ciation, who are the lessees of an Judgment.] — In 1894 a married 
incorporated association, the owners woman, possessed of separate estate, 
of the race course, is not illegal, entered into a covenant for payment 
Stratford Turf Association v. Fitch of money. In an action against her 
et al., 579. upon the covenant, after the death

of her husband, but before the pass
ing of 60 Viet. ch. 22 (0.)

Held, that under sec. 3, sub-secs. 
(2), (3), and (4), of the Married 
Women’s Property Act,
1887 ch. 132, the liability which she 
undertook by her contract with the 
plaintiffs was expressly limited by 
the extent of her separate property 
then existing, and thereafter acquir
ed düring coverture ; and that the 
judgment against her should be in 
the usual form, to be levied out of 
such property, so far as the same 
might not have been disposed of by 

See Criminal Law, 8—Parlia- her. Hammond et al. v. Keachie, 
mbntary Elections.
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and not under cultivation to the 
ordinary farm uses. In 1873 she 
made a conveyance of the whole 
farm to a neighbouring farmer, who 
worked it until 1879, and then 
rented it until 1881, after which he 

his son, one of the defendants, 
into possession, and the latter then 
continued to work it up to the time 
this action was brought m 1895, 
though until 1889 he did not live m 
the house erected upon it. In 1885 
the widow’s grantee purchased the 
rights of the heirs-at-law of the per- 

whom the plaintiff’s uncle

3. Conveyance by Wife — ^on~ 
joinder of Husband—59 Viet. ch. jl 
(0.)—Limitation of Actions—Vis
ible Possession—Enclosed Lands 
Unenclosed Lands—Sale of Timber
__Trespass—Interval in Possession
__Building Operations—Farm Work
—Adverse Possession—Assertion of
Bight by True Ownsr—Equivocal 
Acts—Entry by one Tenant in Com- 
mon—Residence out of Ontario 
Possession of Unenclosed Lands— 
Colour of Right-Conveyance — 
Entry—Improvements under Mis
take of Title.]—1. The plaintiff claim
ed an undivided interest in the farm 
of his uncle, who died intestate and 
without issue in 1854, seized in tee 
simple and in possession. One of 
the links in the chain ot title of the 

made in

tl

P*
d
cl

di

in

in

in

son to 
had contracted to sell :—

Held, that the widow entered as a 
trespasser, and so, in order to extin- 
rruislvthe right and title of the heirs, 
her twenty years’ possession must 
have been actual, visible, and contm- 

; and the Statute of Limitations 
to the enclosed

tb
tl

di
P1uncle was a conveyance 

1846 by a married woman, whose 
husband did not join in the

uous
operated only 
part, notwithstanding sales by her 
of timber from the unenclosed part, 
which must be treated as mere acts

veyance:—
Held, that the conveyance 

wholly inoperative, and was not 
validated by 59 Viet. ch. 41 (0.), 
as the action was begun before 
the passing of the Act, and sec. 2 
excepts pending litigation ; and this 
objection was fatal to the plaintiti s 
claim, for, although the uncle’s pos- 

1 session was evidence of lus seizin, 
the plaintiff’s case disclosed his title 
and shewed that the true title was 
in the married woman.

2. Shortly after the uncle s death 
his widow returned to the farm, 
which she found in possession of a 
man put in by a person to whom her 
husband had contracted to sell, and 
she thereupon forcibly took posses
sion, and continued to reside upon 
the farm till her death in 1877, with 
the exception of a short interval in 
1874. During this whole period 
she tilled such part of the farm as 
was enclosed and under cultivation, 

enclosed

to
°fffr. Mudie, 7 A. R. 414,

d(
followed. , ...

3. In April, 1874, the dwelling- 
house on the farm was destroyed by 
fire, and during a short period until 
it was rebuilt the widow did not 
actually live upon the farm, but 
stayed in the neighbourhood, and 
the work of tfie farm went on as

at

ex

th
evusual :—

Held, that during this interval 
her possession was a visible one, by 
reason of the building operations and 
the farm work.

Agency Company v. Short, 13 App. 
Gas. 793, and Cofin v. North Ameri

nd Company, 21 0. R. 80,

ye

no
lai

vit
laidistinguished. , ,

d Another nephew of the deceased 
resided with the widow upon the 
land for about two years after her 
return to it, but at that time had
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no interest in it, his father being then any interest in the land or any 
then alive ; and he made occasional authority from those interested in it. 
visits to it in subsequent years, and 9. But if not, the defendants were 
paid the taxes on it for 1872, but at least entitled to be paid for their 
during all this time he made no lasting improvements since the pur- 
claim to any interest in the land chase in 1885, with a set-off of the

Held, upon the evidence, that he mesne profits since that date. Hart- 
did not go upon the land in the % v. Maycock et al, 508. 
assertion of a right, as owner of an 
interest, to live upon it, but merely 
as the guest of his aunt, and in pay
ing the taxes he did so on her behalf, 
and not as having or claiming an 
interest for himself or any one else ; 
and therefore it could not be said 
that the possession was not hers, or 
that it was a possession by his license.

5. And, even if what happened 
amounted to an entry, that entry 
did not operate in favour of the 
plaintiff's co-tenants, for an entry by 
one tenant in common is not an 
entry by his co-tenant.

6. The fact that the heirs were 
resident out of Ontario entitled them 
to no longer time to bring their 
action than if they had been resi
dents : 25 Viet. ch. 20.

7. Therefore, in 1874 the right 
and title of the heirs-at-law as to the 
enclosed part of the farm were 
extinguished.

8. The widow’s grantee entered 
not as a mere trespasser, but, after 
the conveyance to him, or, at all 
events, after the expiration of twenty 
years from her entry, was in under 
colour of right, and his right was 
not confined to the portion of the 
land of which he was in pedal pos
session, but he and those claiming 
under him were in the actual and 
visible possession of the whole of the 
land included in his conveyance ; 
and the right and title of the plain
tiff were therefore extinguished; 
notwithstanding an entry made in 
1878 by the plaintiff, who had not

the
she
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See Criminal Law, 3.

IMPROVEMENTS UNDER 
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See Husband and Wife, 3.
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See Broker—Municipal Corpor
ations, 12, 13.
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INDIANS.

See Criminal Law, 2.

INFANT.

Act for Prevention of Cruelty to 
Children—Order of Justices—Appeal 
to General Sessions—Prohibition— 
Jurisdiction—5G Viet. ch. 45 (0.)— 
58 Viet. ch. 52, sec. 2 ( O.J]—There is 
no appeal to the General Sessions 
from an order for the custody and 
care of children under sec. 13 and 
subsequent sections of 56 Viet. ch. 45 
(0.), “ An Act for the Prevention of 
cruelty to and better Protection of 
Children,” made by two justices of

interval 
one, by 

Lons and
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2. Life—Policy—Change of Bene
ficiary— Vested Interest — Foreign 
Contract—Foreign Law.]—By a con
tract between the insured and her 
husband, in consideration of his agree
ing not to approtion amongst his 
children any part of the moneys to 
arise from an, insurance policy upon 
his life, of which she was the named 
beneficiary, she agreed that a policy 
to be issued upon her, life should be 
made payable to-him as beneficiary. 
This agreement(\vas carried out, and 
the husband for nvfcxvears paid the 
premiums upon his vpife’s policy

Held, that a vested interest in the 
policy passed on him, and the benefi
ciary could not be changed without 
his consent, even where the policy 
had lapsed and a new policy been 
issued in lieu of it, by agreement 
between the insurers and the in
sured

Held, also, that although the 
application for insurance was made 
and the policy delivered in Ontario, 
the insured and the insurers having 
agreed that the place of contract 
should be in New York, and that 
the contract should be construed 
according to the law of that State, 
if the change in the beneficiary was 
validly made according to the law of 
that State, the husband was not en
titled to the insurance moneys, not
withstanding that the insurers had 
not intervened and were raising no 
question as to whether the law of 
Ontario or that of New York should 
govern ; but, applying the law of 
New York, that the change was not 
validly made. Bunnell v. Shilling 
et al., 336.

the peace sitting under sec. 2 of 58 
Viet. ch. 52 (0.), amending the former 
Act. In re Granger and The Chil
dren's Aid Society of Kingston, 555.

See Public Schools — Settled 
Estates Act.

tc
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INJUNCTION. tb
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See Parliamentary Elections— 
Railways and Railway Compa
nies, 3.

th
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INSOLVENCY.

See Bankruptcy and Insolvency.

doINSURANCE. th
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1. Life—Benefit Society—Misre
presentation as to Age—Good Faith—
52 Viet. ch. 32, lec. 6 (0.)]—The 
Ontario Insurance Amendment Act,
1889, 52 Viet. ch. 32, applies „ to 
benefit societies ; and where a person 
was admitted to the defendants’ 
order on the strength of A represen
tation as tb age, which was false, 
but made in good faith, and without 
any intention to deceive

Held, that by virtue of sec. 6 of 
the above Act, the contract of insur
ance was not avoided thereby.

If the true age of the deceased had 
been stated, he could not have been 
admitted to the Order, nor could he 
have effected any insurance :—

Held, nevertheless, he being a 
member in good standing at the 
time of his death, and his member
ship not having been attacked in his 
lifetime, his certificate of insurance 3. Life—Construction of Policy— 
was not avoided by this fact. Cerri Beneficiary — Designation-Assign- 
v. Ancient Order of Foresters, 111. mentofPolicy—Security for Advances 

—Trust—Evidence.]—By a policy of
wS'""'11’1, the Court°' ,pp««l’nlh,‘nu»r)'' life insurance the insurers promised '
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eign
con-
her

;ree-

to pay the amount insured, upon the 
death of the insured person, to his 
wife, the plaintiff, or such other 
beneficiary or beneficiaries as he 
might in his lifetime have designated 
in writing indorsed on the policy, 
and in default of any such designa
tion to his legal personal representa
tives. The application stated that 
the money was to be paid to the 
wife. The

the course of proceedings for the ad
ministration of an intestate’s estate, 
the amount of a life policy taken out 
by deceased, under the Act to secure 
to wives and children the benefit of life 
insurance, in favour of his daughter 
absolutely, and which had been paid 
to her guardian, was set up as satis
faction of a claim made on behalf of 
the daughter and of the personal 
representative of her mother against 
the estate, and certain oral declara
tions of the deceased made before 
effecting the insurance were proved 
to shew such to have been his inten-

Held, that if the evidence 
admissible at all, which was doubt
ful, there should at least be some
thing in writing, evidencing. the 
obligation to accept the amount in 
satisfaction of the claim, as formal 
as the Act requires in the case of 
changes in the description of, or 
apportionment among, the benefici
aries. In re Mills, Newcombe v. 
Mills, 563.

See Benevolent Society.

his

1 be
ai7j

only indorsement upon 
the policy was an absolute assign
ment of it by the insured to the 
defendant, and notice of the assign
ment was given by him to the in- 

rs, and all premiums were after
wards paid by him. The assignment 
was, however, shewn to have been 
made only as security for advances :— 

Held, that, in the absence of an in
dorsement designating a beneficiary, 
the insurance moneys belonged to the 
legal personal representatives of the 
insured.

the

fiicy

in-

the

ving

that

tate,

If, however, there was a trust of 
the policy in the plaintiff’s favour, a 
right to revoke it was still reserved 
to the deceased, and no absolute and 
irrevocable trust such as is contemp
lated by the statute was ever created.

Held, also, upon the correspon
dence, that the defendant, believing 
he was entitled to a charge for all 
his advances, under conversations 
had with, the insured, so stated the 
fact to the plaintiff, and she, desiring 
to pay her husband’s debts 
funeral expenses, ratified'the action 
of the defendant in paying out cer
tain sums on her husband’s account, 
and assented to his retaining his 
own claim, so far as the money 
would go. Fislier v. Fisher, 459. 
^[Reversed by the Court of Appeal, 15th March,

INTEREST. i

See Division Courts, 1, 2—-Rail
ways and Railway Companies, 4.

had 
l no 
v of

V of

INTERLOCUTORY ORDER.

.See County Courts, 3,

INTOXICATING LIQUORS.

Liquor License Act, R. S. 0.1887 
ch. 19If, sec: 20—By-law—“ Year ”— 
Meaning of.]—The words “in any 
year ” in sec. 20 of the Liquor 
License Act mean “ calendar year,”

cy—

4. Life—Insurance for Benefit of 
Child — Satisfaction — Evidence — 
Oral Declarations of Insured.]—In 

91—VOL. XXVIII. O.R. 1
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for the purpose of considering hie 
judgment.

Conviction quashed. Regina v. 
Quinn, 224.

2. Jurisdiction—Associate Jus
tices— Request.] — Where a party 
charged comes or is brought before 
a magistrate in obedience to a sum- 

or warrant, no other magistrate 
can interfere in the investigation of 
or adjudication upon the charge, 
except at his request. Regina v. 
McRae, 569.

See Infant — Municipal Cor
porations, 1.

DIGEST OF CASES. XX

and not “ license year,” and a by-law 
under that section, limiting the 
number of licenses for the ensuing 
or any future year, must be passed 
in the months of J anuary or Febru
ary in any year. Re Goulden and 
City of Ottawa, 387.

See Master and Servant.

/ wl
aft

by
pli
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M<IRREGULARITY.

See Municipal Corporations, 8, 14.
to

in<
wl
foiJOINT STOCK COMPANY. <«)

See Fraudulent Conveyance. LANDLORD AND TENANT. afl
Pi.1. Assignment with Leave—Re

assignment without Leave—“ Any 
Person ” ~R. S. 0. 1887 ch. 106.]— 
The words “ any person or persons ” 
in the long form of the covenant not 
to assign or sublet without leave in 
the Act respecting Short Forms of 
Leases, R.S. O. 1887 ch. 106, include 
the original lessee, and where an as
signment by him has been made with 
consent, a reassignment to him with
out a fresh consent is a breach of 
the covenant.

McCormick v. Stowell, 138 Mass. 
431, not followed.

Varley v. Coppard, L. R. 7 C. P. 
505, and •Corporation of Bristol v. 
Westcott, 12 Ch. D. 461, referred to.

Judgment of Street, J., affirmed. 
Munro et al. v. Waller, 29.

2. Overholding Tenants Act, R. S. 0. 
1887 ch. 144—Sufficiency of Notice to 
Quit—Jurisdiction of County Court 
Judge.]—The questions whether a 
three months’ notice to determine a 
tenancy required by a lease should 
be lunar or calendar months, and

JUDGMENT.

See County Courts, 2 — Hus
band and Wife, 2. h'l

' wl
re;JURISDICTION.

See County Courts, 1—Criminal 
Law, 8—Infant—Justice of the 
Peace — Landlord and Tenant, 
2, 6—Parliamentary Elections— 
Surrogate Courts.

tei
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JURY. wl
isSee Division Courts, 6.

at
Gx

JUSTICE OF THE PEACE.

1. Adjudication — Adjournment 
Sine Die—Conviction.]—A justice 
of the peace in summary proceedings 
before him cannot adjourn sine die

.
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/ whether a notice given by the lessor 
after conveyance of the reversion is 
sufficient, should not, when there is 
any doubt in the matter, be decided 
by a County Court Judge on an ap
plication under the Overholding 
Tenants Act and amendments. Re 
Magann and Bonner, 37.
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vance, the lessee assigned without 
the lessor’s leave, in breach of a 
covenant contained in the lease, the 
lessor was held entitled to recover, 
as damages for such breach, the rent 
so payable in advance without any 
deduction for rents realized during 
the said quarter under new leases 
created by the lessor, who, finding 
the property vacant, had taken 
possession. Patching v. Smith, 201.

. 3. “ Buildings and Erections ” 
— Paymemt for — Fixtures and 
Machinery.]—A covenant in a lease 
to pay for “ buildings and erections ” 
on the demised premises covers and 
includes fixtures and machinery 
which would have been fixtures but

6. Overholding Tenants' Act — 
Dispute a s to Nature oj the Tenancy 
— Colour of Right—Jurisdiction— 
R. S. 0. 1887 ch. 1U—58 Viet. ch. 
13, sec. 23 (0.).]—Since the amend
ment of the Overholding Tenants’ 
Act, R. S. 0. 1887 ch. 144, by 58 
Viet. ch. 13, sec. 23, striking out of 
the Act tfie words “ without colour 
of right,” the Judge of the County 
Court tries the right and finds 
whether the tenant wrongfully holds. 
And where the dispute wds in refer
ence to the tenancy, the landlord 
claiming it to be a monthly holding, 
and the tenant a yearly tenancy :— 

Held, that the County Court Jtidge 
had jurisdiction. Moore v. Gillies, 
358.

for 58 Viet. ch. 26, sec. 2, sub-sec.
(c) (0.).

Judgment of Falconbridge, J., 
affirmed. Re Brantford Electric and 
Power Company and Draper, 40.

[Affirmed, 24 A. R. 801.]

:4. Receipt for Rent—Lease or 
Agreement-Implied Covenant—Fire 
— Waste.]—An informal document 
which acknowledges the receipt of 
rent of premises for a future definite 
term, and under which possession is 
taken by the person paying the rent, 
is a contract of letting and hiring 
and not merely an agreement for a 
lease. 7. Distress for Rent—Set-off— 

Notice — Illegal Distress- Double 
Value—R. S. 0.1887 ch. 11$, sec. 29 

■—2 W. ds M., sees. 1, ch. 5, sec. 5.1— 
The service by the tenant, after dis
tress but before sale, of a notice of 
set-off, pursuant to R. S. O. 1887 
ch. 143, sec. 29, of an amount in 
excess of the rent, to which the ten
ant is entitled, does not make the 
distress illegal, and the landlord is 
not liable for “ double value " for 
selling, under 2 W. & M., sees. 1, ch. 
5, sec. 5, which requires both seizure 
and sale to be unlawful. Brillinger 
v. Ambler, 368.

In the absence, in a lease, of an 
express covenant to repair by the 
lessee, he is not liable for permissive 
waste, and an accidental fire, by 
which the leased premises are burnt, 
is permissive not voluntary waste.

Judgment of Falconbridge, J., 
at the trial, affirmed. Wolfe v. Mc
Guire, 45.

5. Rent Payable in Advance— 
Breach of Covenant not to Assign 
vnthout Leave—Damages.]—Where, 

H a few days prior to the accruing due 
of a quarter’s rent payable in ad-g g
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chaser of an interest in lands has a 
locus standi as cautioner ; and where 
such an appointee registered a caution 
as “owner,” and there was no doubt 
of the substantial nature of bis 
claim, his caution was supportable 

against any objection in point of 
form,by virtue of sec. 131.

Held, also, that an action brought 
by the original purchaser, after the 
registration of her appointee’s cau
tion, and pending proceedings to set 
it aside, for specific performance of 
a contract to convey to her the in
terest in respect of which she had 
made the appointment, did not, 
under the circumstances in evidence, 
put an end to such appointment. 
Re Clagstone and Hammond, 409.

DIGEST OF CASES.700

8. Provision as to Vacancy 
Breach of Condition—Avoidance of 
Lease.]—The defendants leased to 
the plaintiff certain premises, the 
lease containing the following clause. 
“In case the said premises 
become and remain vacant and un
occupied for the period of ten days 
* * without the written consent
of the lessors, this lease shall cease 
and be void <md the term hereby 
created expire and be at an end 

* and the lessor may re-enter and 
take possession of the premises as 
in the case of a holding over. The 
plaintiff entered and occupied for 
about two years, when he moved out 
and left the premises vacant for 
over ten days, and claimed that the 
lease was at an end :—

Held, that the agreement embodied 
in the lease was a subsequent 
dition, a breach of which could only 
avoid the lease at the instance of 
the lessors, and that the vacancy 
created by the lessee did not put an 
end to the term. Palmer v. Mail 
Printing Company, 656.
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; SeeLANDS INJURIOUSLY 
AFFECTED-

See Railways and Railway Com
panies, 1, 4.

:

!

LEASE.

See Landlord and Tenant — 
Mortgage, 1—Municipal Corpo
rations, 9—Way.

land titles act.

R. S. 0.1887 ch. 116, secs. 61,1S1 
— Cautioner — “ Interest Ap
pointee of Purchaser-'1 Owner — 
Implied Revocation of Appointment, J
__The provision of the Land Titles
Act, R. S. O. 1887 ch. 116, permit
ting registration of cautions against 
registered dealings with lands, sec. 
61, applies to “ any person interested 
in any way ” in the lands

Held, that, as the Land Titles 
Act relates mainly to conveyancing, 
whatever dealing gives a valid claim 
to call for or receive a conveyance ot 
land is an “interest" within the scope 
of the statute ; and an appointee 
or nominee in writing of the pur-

1
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LEGACY

See Will, 6

LIBEL.

See Defamation, 1.

LICENSEE

. SeeSee Grown
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LIEN.

Mechanic'8 Lien — Materials — 
Drawback—59 Viet. ch. 85, sec. 10 
(0. j]—Under sec. 10 of the Me
chanics and Wage-Earners’ Lien Act, 
59 Viet. ch. 35 (0.), it is the duty 
of the owner to retain out of the 
payments to be made to the contract
or, as the work progresses, twenty 
per cent, of the value of the work 
done and materials provided, to 
form a fund for the payment of the 
lien-holders, not subject to be affected 
by the failure of the 
perform Jiis contract.

Goddard v. Coulson, 10 A. R. 1, 
Re Cornish, 6 0. JR. 259, and Re 
Sear and Woods, 23 O. R. 474, are 
not now applicable. Russell v. French 
et al., 215.

See Bankruptcy and Insolvency, 6.

LIQUOR LICENSE ACT.

See Intoxicating Liquors.
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I
MACHINERY.

■
See Landlord and Tenant, 3.

contractor to

MAGISTRATE.

See Justice of the Peace- 
Municipal Corporations, 1.

Y
MAINTENANCE.

See Settled Estates Act.iY COM-

LIFE INSURANCE.

See Insurance. MALICE.

See Defamation, 1.
ANT ----
CORPO- LIMITATI0N OF ACTIONS.

MANDAMUS.Payment of Purchase Money by 
Instalments—Possession—Accrual of 
Right of Entry.'] — Where a pur
chaser is in possession of l^nd either 
under a written contract of sale, or 
with the assent of the Vendor, the 
purchase money being payable by 
instalments, the vendor’s right of 
entry does not first accrue until 
default occurs in payment of an in
stalment Irvine v. Macaulay et al. 
McLellan v. Macaulay et al., 92.

(Affirmed, 24 A. R. 446.]

See Assessment and Taxes — 
Criminal Law, 4—Division Courts, 
3, 9—Railways and Railway Com
panies, 3. 1

MANSLAUGHTER.

See Criminal Law, 2.

M A RR.TRD WOMAN.
See Broker—Husband an/

Wife, 3. See Husband and Wife.
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certain cattle bought from the defen
dant for about $2,800, but of this 

Railway Company — Employee the piajntiff8 had no notice. The 
Drinking on Duty—Summary Dis- defendant, however, refused to 
missal—Railway Act, 51 \ ict. ch. ,.epay the difference between the 
29 (D.)]—It is good cause for the $2,000 and the price of the cattle, 
summary dismissal by a railway Qn thl) gl.omMi that in faith of the 
company of one of its employees payment to him he had allowed 
that he was proved while on duty thgm t0 be shipped abroad, which 
to have drunk intoxicating liquor b his agreement for sale was not 
with other emiiloyees ; and, although t‘ be done tiU payment of the price 
only a recipient of the intoxicating jn
liquor, such conduct constitutes a that the defendant was
participation in a crimimti offence bound to repay the excess over the 
under sec. 293 of the Railway Act, ©2,000. Bank of Toronto y. Hamil- 
51 Viet. ch. 29 (D.), which pro- ton^ 
hibits anyone selling, giving, or bar- ’ 
tering spirits or intoxicating liquor 
while on duty. Marshall v. Central 
Ontario R. W. Co., 241.

tfee Negligence. -

ohMASTER AND SERVANT.
sic
th

lei
pa
M

5-

1

See Husband and Wife, 3. Ri

MORTGAGE. j go

1. Leasehold—Acquisition of Re
version—Liability for Payment of 
Mortgage—Estoppel.] —Where the 
assignee of a term, subject to a mort
gage, becomes the owner of the fee 
by purchase, the reversion in the 
lands is bound in his hands for the 
payment of such mortgage, without 
repayment to him of the purchase 

and where he has obtained

R.
■wl
T1MEASURE OF DAMAGES
of

See Damages, 2. wl
in

MECHANIC’S LIEN. ge
See Lien. money ;

the conveyance of the reversion upon 
the representation that he is the 

signee of the term, he is estopped 
from saying that he acquired it other
wise than as the conveyance to him 
shews. Building and Loan Associa
tion v. McKenzie, 316.

\
Tt

MISTAKE.

Over-credit by Bank—Change of 
Position — Repayment — Notice.]— 
The plaintiffs, under telegraphic in
structions from one of their branches, 
telephoned from the head office to 
one of their sub-agencies to credit 
the defendant with $2,000. The 
sub-agency, however, by some mis
understanding, credited him with 
$3,000, which he drew out. The 
$2,000 had been pajd into the branch 
bank in the first instance by way of 
an advance on the shipping bills of

lai[Affirmed, 24 A. R. 599.1

J6'2. Mortgagor and Mortgagee — 
Accounts—Speculative Securities— 
Bonuses and Commissions.]—Where 
money is lent on securities of a specu
lative or unsatisfactory nature, bon
uses or commissions deducted by the 
lender at the time of the advance, 
together with bonuses or commissions

?r
wl
tie

th
is
Re

11
,

i . .*■
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•charged and agreed to for an exten- 3. Limitation of Annual Rate— 
sion of time, and which form part o£ ^School Rate”—Debentures for Softool 
the consideration of the mortgage House—Con. Mun. Act, 1892, 55 
security, are properly chargeable in Viet. ch. £2 (0.)] — The annual 
an accounting between borrower and amount required to pay for deben- 
lender, provided they were made turea issued under a by-law passed 
part of the contract. Gardiner v. for the purchase of a school site and 
Munro, 375. the erection of a school house there

on, comes within the term “ school 
See Bankruptcy and Insolvency, rates,” and is excluded from the two 

5—Church, 1. cents to which, by sec. 357 of the
Consolidated Municipal Act, 1802, 
55 Viet. ch. 42 (O.), the annual rate 
permitted to be levied by municipal
ities is limited. Foster v. Village of 
Hintonburg, 221.

4. Debentures for Electric Light 
Works—Limitation to Twenty Yea/re 
—Consolidated Municipal Act, 1892, 
sec. 840.]—A by-law passed by the 
municipality of a town for the con
struction of water works and gas or 
electric light works made the deben
tures to be issued thereunder pay
able in thirty years from the date on 
which the by-law took effect :—

Held, that the by-law was invalid, 
for under sec. 340 of the Consolid
ated Municipal Act, 1892, 55 Viet, 
ch. 42 (O.), the time for the pay
ment of debentures for electric light 
works is limited to twenty years. 
Re Hay and Town of Liatowel, 332,

5. Contract—Necessity for By law 
—Resolution of Council—Consolid
ated Municipal Act, 1892, secs. 282, 
288.]—A by-law of a village cor
poration authorized the raising by 
way of loan of a certain sum for 
the purpose of mining and supply
ing the village with natural gas, and 
the issue of debentures therefor

Held, having regard to sec, 282 of 
the Consolidated Municipal Act, 
1892, that a by-law was necessary to 
authorize the making of a contract 
for the naming work to be done, and

708DIGEST OF CASES.
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Hamil- MUNICIPAL CORPORATIONS.

1. Police Magistrate — Salary — 
Reduction of—R. S. 0. 1887 ch. 72, 
secs. 5, 28.]—In 1892 the plaintiff 

appointed by the provincial 
government, of its own motion, police 
magistrate, without salary, under 
R. S. 0.|1887 ch. 72, sec. 5,yof a town 
whose population exceeded. 5,000. 
The plaintiff then demanded a salary 
of $800 a^ his right under sec. 2 (6),

, which wajs for a time conceded, but, 
in 1894, reduced to $400, and by 
resolution in 1896 withdrawn alto
gether by the council

Held, that the council had a right 
so to do, and B. S. O. 1887 ch. 72, 
sec. 28, did not apply. Ellis v. 
Town of Toronto Junction, 55.

[Affirmed, 24 A. R. 192.]
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2. Early Closing By-law—Ex
cepted Times—Uncertainty.]—A by
law providing for the closing of 
shops for the sale of watches and 
jewellery at a certain time every day, 
“excepting * * the days during 
which the Central Canada Exhibi
tion Association is being held, , 
such days being fixed by by-law of 
the association pursuant to statute, 
is not invalid for uncertainty. 
Regina v. McMiUan, 172.
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transacting such business as might 
properly be done in such offices; 
and the word therefore included 
stationery and printed forms in use 
in the Courts. / >

Q. B. D.

that this by-law did not authorize

Held, also, that a resolution of the 
ncil, though entered in the minute 

book and containing the contract at 
full length, and having the seal of 
the corporation attached- to it, could 
not be considered a by-law because 
it waà not signed as required by sec. 
288. Wigle v. Village of Kingsville 
et al., 378.

6. Fire Limits—Erection of Build
ings Within — By-law therefor — 
Validity —Consolidated Municipal 
Act, 1892, sec. 496, sub-sec. 10.)— 
Sub-section 10 of seer 496, Con
solidated Municipal Act, 1892, 
which empowers the corporation of 
a city, town, or village to pass by
laws “ for regulating the repair or 
alteration of roofs or external walls 
of existing buildings 
fire limits, “ so that the said build
ings may be more nearly fire proof,” 
does not empower the council to pass 
a by-law requiring “ all buildings 
damaged by tire, if rebuilt or par
tially rebuilt,” to be made tire proof,

' at the peril of such■ building being 
removed at the expense of the 

Quinn v. Town of Orillia,

1it :—

l

1Ex p. Turquand, 14 
643, followed.

Held, also, up* the facta of this 
case, that a local officer of the Courts, 
who had ordered supplies of station
ery and forms from the plaintiffs ior 
his office, was duly authorized by 
the defendants’ council to do so, pur
suant to the provisions of 
of R. S. 0.1887 ch. 184. Newsome 
et al. v. County of Oxford, 442.

I
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8. By-law—Submission to Electors 
—Omission to Post By-Law and 
Notice—55 Viet. ch. 42, sec..293 {0.) 
—Irregularities—Result of Voting 
—Saving Clause, sec. 175.]—Upon a 
motion to quash a municipal by-law 
which required the assent of « the 
electors and was voted; Upon by them 
and carried by a majority ot 16 in a 
total vote of 550 out of an elector
ate of 941 :—

Held, that the unexplained omis
sion of the council to put up a copy 
of the by-law with a notice stating, 
inter alia, the hour, day, and places 
for taking the votes, in four or more 
of the most public places in the 
municipality, ns required by 
293 of the Municipal Act; 55 Viet, 
ch. 42 (O.), or at any place therein, 
was fatal to the by-law; the evi
dence disclosing many other îrregii- 

which was

tl
h
ti
ti

” within the tl
in
dii
fit

C,

showner.
435. lb

a
7. Equipment of Courts of Jiustice 

—Offices —fi Furniture ” — Station
ery—Liability— Authority— County 
Council—R. S. 0.1887 ah. 184» secs. 
466, 470.]—By sec. 466 oïthe Muni
cipal. Act, R. S. O. 1887 Mi. 184, it 

enacted that the county council 
offices, to- 
and furni-

ci,
(O
tini
da

larities ; and the onus
the council to shew, under sec.

were con-
<

175, that the proceedings 
ducted in accordance with the prin- 
ciples laid down in the Act, and 
that the result was not affected by 
the mistakes and irregularities, not 
being satisfied. Re Pickett and Town
ship of Wain/leet, 464.

shall “ provide proper 
gether with fuel, light, 
cure, for all officers connected with 
the Courts of Justice,” etc. :—

Held, that “ furniture ” must in
clude everything necessary for the 
furnishing of the offices referred to 
in the enactment for the purpose of

pu
affi
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9. Municipal Elections — Incor
porated Village—Leasehold Qualifi
cation for Councillor—Consolidated 
Municipal Act,’ 1892, sec. 7S.]—The 
respondent was rated as lessee of 
land assessed for $800, which, with 
other land, worth at least $1,100, 

mortgaged by the landlord for 
$800 in priority to the lease

Held, that the respondent 
duly qualified as a candidate for the 
office of councillor of an incorporated 
village, asa under 55 Viet. ch. 42, 

73 (Of), the mortgage
into account in diminu

tion of the value, not being on his 
leasehold interest.

Semble, *é\8o, that,«in qualifying, 
the respondent would be entitled to 
have the mortgage marshalled so 
that recourse should be*first had to 
the other lands included in it, and 
that it should be apportioned accord
ing to the respective values of the 
different properties, and so the quali
fication was sufficient. The Queen 
ex rel, Ferris v. Speck, 486.

10. Municipal Elections-^fbunty 
Councillor—Property Qualification 
—‘ ‘ A dual Occupation ”—Partner
ship—Consolidated Municipal Act, 
1892, 55 Viet. ch. 42, s&3.]- 
Held, that “actual occup’atiqp* in 
sec. 73 of the Consolidated Muni
cipal Act, 1892, 55 Viet. ch. 42 
(O.), which provides, with regard to 
the property qualification of candi
dates, that where there is actual 
occupation of a freehold rated at not 
less than $2,000 the value for the 
purpose of the statute is not to 
affected by incumbrances, does n 
necessarily mean exclusive 
tion ; and that when two partnei\s 
were in occupation of partnership 
property, each shoul&'be deemed in 
actual occupation of his interest in 

92—VOL. XXVIII. O.R.
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i might 
offices ; 
ncluded 
a in use

the property within the meaning of 
the above enactment.

Regina ex rel. Harding v. Bennett, 
27 O. R. 314, followed as to the 
latter point. The Queen ex rel. 
Joanisse v. Mason, 495.

:
B. D.

of this 
Courts, 
station- 
i tiffs for 
ized by 
i so, pur- 

470 
Vewsome

11. Highway—Negligence —A cci- 
dent—Notice of—55 Viet. ch. 42, 
sec. 531 (1)—57 Viet. ch. 50, sec. 13 
—$59 Viet. ch. 51, sec. 20.]—The _ 
latter part of the clause added to 
sec. 531 (1) of the Consolidated 
Municipal Act, 1892, by 57 Viet, 
ch. 50, sec. 13, as amended by 59 
Viet. ch. 51, s.ecu—2Qr, whereby it is 
provided that “ no action shall be 
brought to enforce a claim for 
damages under this sub-section 
less notice in writing of the accident 
and the cause thereof has been 
served,” applies to all cases of non
repair of highways, etc., and is not y 
confined to cases where the 
pair is.by reason of the corporation 
not removing snow or ice from the 
sidewalks.

Drennan v. City of Kingston, 23 
A. R. 406, discussed.1 Aldis v. City 
of Chatham, 525.
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, 55 Viet, 
e therein,
; the evi- 
er irregu- 
rhich was 
under sec. 
were con- 
tbe prin- 
Act, and 

ffected by 
irities, not 
and Town-

X
12. Highway — Obstruction — 

Liability—Relief Over.]—Where an 
object is left over night on the high
ly unlighted and unguarded (in 
this case, a building in process of 
removal) which is calculated to 
frightejf horses, and by* which* a 
horse is frightened, and an accident 
results, and where the municipality, 
though having notice, have taken no 
precautions to warn travellers, the 
municipality is liable, in the absence 
of contributory negligence ; but is 
entitled to be indemnified by the 
person who placed the obstruction 
on the highway. Rice v. Town of 
Whitby, 598.
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13. Accident — Liability — Con- minutes, during which the booth 
tractors—Relief Over.]—Before a was locked up, with the poll-clerk 
building which was being erected by and constable inside, in charge. The 
competent contractors for the muni- deputy swore that no voter came in 
cipal corporation of a city had been till he returned. In his second and 
taken over, a trap door in the roof, third absences the town clerk took 
through the want of fastenings, was his place. During the second no 
blown off", injuring a person in the votes were cast, but during the 
street below. The trap door was a third there were several. The town 
necessary part of the contract, which clerk placed the deputy’s initials on 
required all work to be done in a the back of the ballots given to such 
good 'and workmanlike manner, and voters, and the consequence was that 
imposed responsibility on the con- these ballots were upon a judicial 
tractors for all accidents which investigation- identified and sépa
ra ight have been prevented by them, rated, and it appeared that during 
Damages were recovered against the the third absence nine votes were 
corporation on the findings of the cast for the relator and nine for the 
jury that there was negligence* on respondent. Upon the whole the 
its part, and that the specifications respondent had two more votes than 
did not stipulate for fastenings, and the relator, and by sec. 13 of the 
the corporation,on the same evidence, County Councils Act, 1896, there 
sought to recover over fyom the con- being two county councillors to be 
tractors, brought in as third party elected, a voter could give both his 
defendants, on the terms that the votes to one candidate. There was 
findings in the action should be bind- no suggestion of bad faith 
ing on them only as to the amount Held, that the absences and what
of damages, and that the question of was done during the absences did 
their liability should be afterwards not affect the result of the election,
tried :__ and, applying the saying provisions

Held, -that, under the circum- of sec. 175 of the Consolidated Muni- 
the corporation could not cipal Act, 1892, that it should not 

gainst the contractors, be declared invalid. Regina ex rel. 
City of Toronto, 650. - Walter worth v. Buchanan and Cuth-

bt
I he

pa
pr

I fr<
. At

lot
th<
fer
fut
to;1
th<

f
tiff

refi
tut

by

41£

1I Lis,
recoveriover 

*McCan i v.
Vot
the:

bert, 352.
Ont14. . lunicipal Elections—Deputy 

Return ng Officer—Absence during 
Part of Polling- Day — Irreqularity 
— Solving Clause — Consolidated 
Mumcipal Act, 1892, sec. 175.J— 
At/an election of county council
lors one of the deputy returning 
officers for a town in the county 

absent from his booth on three

15. Municipal Elections—Return
ing Officer — Duties. — Refusal to 1 
Deliver Ballot Paper to Voter— Wil
ful A ct—-Absence of Malice or N eglx- 
gence—Taxability—Penalty—Damages 
—Consolidated Municipal Act, 1892, 
secs. 80, idS.]—The plaintiff’s name 
was properly entered on the last re
vised assessment roll of a munici
pality as a tenant of real property of 
the value entitling him to ft vote at 
a municipal election under Consoli
dated Municipal Act, 1892, sec. 80, 
and was entered on the voters’ list,

Ma.

s
Î

was
separate occasions during polling- 
day. The first and second absences 
were on account of illness ; oif the 
third occasion he went out to dinner 
and voted in another place. The 
first absence was for about ten

M

for -
the

* evid

P
4?

, &
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)th but after the final revision thereof, dants’ factory two large wheels 45 

he ceased to be the tenant and to feet apart had been placed partly in 
occupy the property, although he a trench in the floor of the basement 
continued to reside in the munici- for the purpose of driving a wide 
pallty and was the owner of real belt with great rapidity. The de- 
property as a freeholder of the value ceased was employed to oil the bear- 
entitlmg him to vote, and was such ings and to see that they did not heat, 
freeholder at the time of an election. His dead body was found much in- • 
At such election he demanded a bal- jured close to one of the wheels ; 
lot paper, and was willing to take but there was no evidence as to how 
the oath for freeholders, but the de- he had mot with his death. The 
tendant, the returning officer, re- wheels were not guarded by fencing : 
used to furnish him with a ballot or but there was evidence that deceased 

to,permit him to vote unless he took had on previous occasions crossed 
the oath required for tenants:- the trench on two planks placed 

Ueldy' that the defendant’s duties over it between the upper and lower 
were merely ministerial, and that an moving belt, and there was evidence 
action for a breach thereof was that he had been cautioned against 
maintainable without any proof of doing so, and that the planks, 
malice or negligence ; that the plain- although removed by the superin- 
, was entitled to vote at such tendent, were there at the time of 

election, and that the defendant’s the accident
refusal to allow him to vote consti- Held, Meredith, J., dissenting, 
tuted a breach of his duty, and ren- that there was evidence proper to 
dered huh liable to the penalty given be submitted to the jury that the 
by sec. 168, mid also to damages accident was caused bv -the negli- 
at, common law. Wilson v. Manes, gence of the defendants.' Herein et 

al. v. Canadian Coloured Cotton 
Mills Co., 73.
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16. Municipal flections—Voters’ 
Lists—Finality' of—Qualification of 
Voter.]—Voters’ lists are tinaNlb to 
the qualiticatiou to vote at a muni
cipal election in the Province of 
Ontario. Regina ex rel. McKenzie v. 
Martin, 523.

See Railways and Railway Com
panies, 3 —Water and Water
courses, 2—Way.

ot[Appeal from this decision dismissed by Court

See Crown — Municipal Cor
porations, 11, 12, 13, 15—Rail
ways and Kailway Companies, 2, 5.

5

l to ' 
Wil- 
eglx-

892,

nici- 
by of

list,

NIAGARA FALLS PARK .COM
MISSIONERS.

See Crown..
!

I
NEGLIGENCE.

Master and Servant—Cause of 
Accident—Evidence.]—In an action 
for damages for negligence causing

, ^e death of an employee, the See Mistake —Municipal Cob- 
«vidence shewed that in the defen-1 pokations, 11. x

1.

JNOTICE.

V
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which entitled him to 
specified legal remedy ma recount 

claim a

*at the High Court

Se°'nlld,’also, that a County Court 

PARLIAMENTABY ELECTIONS. hhappdntmèntfor:

Bourn of Commons Election - the was'an ™'iva"a"tr

Recount' by County lue attempt to interfere with the
Court of Justice - /ry«ncf« d course of the election
Invalidity of-Want of Jurisdiction d , that the injunction,

— Disobedience of one the Court had no juris-

SX: SSZZS&. Lxsrs- w-::=ïL%tx°v:. - •
V°The prefatary recount provided

Siction, and the County Court 

Judge, as the presiding officer, is on
designated by Parliament, and is 
responsible to the House for 
right performance of his duties.

On an application to commit foi 
contempt of Court a barrister who 
had in argument, as agent of 
candidate, urged a County Cour 
Judge to disregard an injunction

to proceed with the recount,
and a returning officer who had, Tpnant Life—Locus Stamdi^-
under the direction of the Conn y g Jg7 c/l yoj.]—A sole ten- 

judge, produced the ballots for • {ov ]ife of an estate has no locus
mirnose of the recount, notwith i the Partition Act, R.
standing that the injunction pro- g™ 1887 ch. 104, to apply for sale of 
hibited him from so domg - , . . jn the nature of things

Held that the plaintiff, the de- the est • possible as regards
^fiigaiaHgMaln;pCt for the life tenancy. F^.lfe, 59B.

notice to quit.

See Landlord and Tenant, 2.
A
T
POVBBHOLDINO TENANT.

Tenant, 2, 6.

P
d)

See Landlord and T
d.

d«

th

th
be ht

fa
th

[See, also, 8. C., 24 A. R. 459.]
th
be

PABOL EVIDENCE.

See Bills of Exchange and Pro- 
Notes, 1.

af’
th

MISSORY

the

PARTIES.
at

See Bankruptcy and Insolvency,
5_Division Courts, 2—Executors
and Administrators, 1.

a
L.
loi

th<
partition.

\
got
dai

TO!I
Mi
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PARTNERSHIP. PASSENGER.

See Railways and Railway Com
panies, 6.

a to
y Individual Debt of Partner—Pay

ment out of Partnership Funds— 
Authority—Action — Rule 317.]— 
The defendants were indebted to the 
plaintiffs' firm, consisting of two 
partners, and one partner was in
dividually indebted to the defendants. 
This partner wrote two letters to the 
defendants, one over his own sig
nature and the other over the firm

3ourt 
i the 
lected 
f the 
under

:

PAYMENT INTO AND OUT OP 
COURT.

See Damages, 2—Will, 6.
Court 
laving 
count, 
i from 
irraut- 
th the

'
(PENALTY.

See Bankruptcy and Insolvency, 
1—Damages, 1—Muniçipal Corpo
rations, 15.

stating that he had paid 
n sums due by him to the 

defendants by giving the defendants 
credit in the books of his firm. This 
was done without the authority of 
the other partner, but the entries 
were actually made in the books of 
the firm, to which the other partner 
had access, though : he did not in 
fact know of the entries until after 
the firm had been dissolved. Ac
counts were afterwards rendered to 
the defendants without any claim 
being made in respect of the sums 
credited. This action was brought 
after the dissolution^ in the name of 
the firm, for the price of goods sold 

Held, that the defendants were 
not entitled to credit for the sums 
referred to.

tài;

notion,
: j"™;

judicial 
nly be 
e et al.,

PERPETUITY..

See Will, 5.

PERSONAL LIABILITY.

See Church, 1.

lnd Pro pleading.

See Sale of Goods, 2.

Leverson v. Lane, I 13 O. B. N. S. 
at p. 285, In re Riches, 4 DeG. J. <fc 
S. at p. 585, and Kendal v. Wood, 
L. R. 6 Ex. 243, Applied and fol
lowed.

Held, also, that Rule 317 author
ized the bringing arid sustaining of 
the action in the name of the part
nership existing at the time the 
goods were furnished to the defen
dants. Fisher <Se Co. v. Robert Lin
ton <Sc Co., 322.

PLEDGE.

See Bankruptcy and Insolvency, 5.
10LVENCY,
XECUT0R8

POLICE MAGISTRATE.

See Justice of the Peace—Muni
cipal Corporations, 1. 1Standi— 

l sole ten
us no locus 
in Act, R. 
y for sale of 
b of things 
as regards 
v. Ifc, 595.

- )
POSSESSION.

See Husband and Wife, 3— 
Limitation of Action.—Sale or 
Goods, 1.

See Division Courts, 4—Execu
tors and Administrators, 2— 
Municipal Corporations, 10.

"N i m
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prohibition.

hPRACTICE.
See Criminal Law, 8-Division 

Courts, 1, 4, 6,10—Infant.
tl

See County Courts —Criminal
Law, 1. 4, 5,8—Division Courts— 
Executors and Administrators

Wife, 2—Partner-

7.
81

CHusband and 
ship. PROMISSORY NOTES

See Bills of Exchange 
misbory Notes.

I stAND PRO-
d>

PREFERENCES.

See Bankruptcy and Insolvency.
D
tl

PUBLIC SCHOOLS- tr
Guardian - Infant “ Boarded, 

Out" —Right to Compel Pnbhc 
School to Receive—54 Viet ch. 56, 

40, sub-sec. S ( 0.f\ The word 
“ guardian ” in sec. 40, sub sec. 3, 
of 54 ViOt. ch. 55 (O.), the Public 
Schools Act; mi, « used therein in 
its strict legal sense, and does not 

. include a person-resident in a school
Contribution between Cosureties seotion with whom and under 

—Refusal to Enforce Security- whose’care a boy under fourteen 
Depreciation.]—A surety who holds q£ haa been placed by a
collateral .Security tmm the debtoi association under a wnt-
on behalf of himself an* co-surety, ^ boarding-out undertaking to 
and who has paid move Ahim his ^ maintain| and educate him, 
share of the principal debt, is not ^ m]ch person cannot compel the 
obliged before enforcing contribution q{ the Bchool section to
to take proceedings on the collateral vidg accommodation for and allow 
security at the request of the co- *he w attend school as a pupil,

—surety, and the latter is not dis- ' Board 0f Public School
^charged from liability by-reason of UnM Schooi Section
t depreciation of the security occurring y ofihe Township of Stisted, 127.

subsequently to a refusal to take • [Afflnllia, „ *. K.
such proceedings, and not/arising

* from any ac/of the surptÿ. Moor- ^ Municipal Corporations,^.
house v. Kidd, 35.

th
PRINCIPAL AND AGENT-

. See Broker.
th
de

P*
PRINCIPAL AND SURETY. «1

hi
in

wi

17
th
fol
IIi

Dt

See—fill.l.B of Exchange and Pro- 
[xssory Notes, 2-Division Courts, 

Administra-

thiRAILWAYS and railway

COMPANIES

1 Legislative Authority—Altera
tion of Grade of Street-Arbitration
and Award—Appeal—MsimP^n
Railway Act, 1888, eft. 161, sub-sec^ 
2—Damages—“ Structural Damages

rai
2 —/ Executors and 
tors, 2.

get

PRIVILEGE.

See Defamation, 1.
the
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— “ Personal Inconvenience.”] — 
Held, that the railway company, 
though incorporated by 47 Viet. ch. 
75 (O.), was, by 54 & 55 Viet. ch. 
86 (D.), subject to the legislative 
authority of the Parliament of 
Canada, and its power to the 
work of altering the grade of a 
street, in the doing of which the 
damages claimed by a landowner 
arose, was under sec. 90 of the 
Dominion Railway Act, 1888 ; and 
the rights of the parties in an arbi
tration to ascertain such damages 
were governed by the provisions of 
that Act.

, And where the arbitrator awarded 
that the landowner had .suffered no 
damage

Held, that, having regard to the 
provisions of sec. 161, sub-sec. 2, no 
appeal lay from the award

Held, also, that the arbitrator had 
no jjjower to allow the landowner 
•‘structural damages ” caused to his 
buildings, or damages for “ personal 
inconvenience ” by reason of his 
means of access being interfered

slipped, and was injured, the railway 
company were held liable therefor.

Keachie v. Corporation of Toronto, 
22 A. RS$£1, distinguished. Aikin 
v. City of l

[Reversed, 24 
of Hamilton. ]

nsioN

■ilton et al, 229.
Mib nom. Atkin v. City

[> Pro- 3. Street Railvmjs — Contract__
Enforcement of-—Municipal Corpora
tions—Running Cars—Specific I*er? 

formance — Mandamus — Action —
Infunction—Declaration ofRight.]__
The plaintiffs wished to force the 
defendants to keep their cars running 
over the whole of their line of rail
way, during the whole of each year, 
in accordance with the terms of the 
agreement between them set out in 
the schedule to 56 Viet. ch. 91

? oarded 
Public 

ch.
e word 
sec. 3, 
Public 

erein in 
oes not 
a school 

under 
fourteen 
ed by a 
r a writ
ing” to 
ite him, 
npel the 
ction tb 
,nd allow 
a pupil. 

; School 
l Section 
sted, 127.

(0.) :-

Held, that the agreement was 
of which the Court would not decree 
specific performance, because such a 
decree would necessarily direct and 
enforce the working of the defen
dants’ railway under the agreement 
in question, in all minutiæ, for all 
time to come.-—■

Bickfordfv. Town of Chatham, 16 
S. C. R. 2p5, followed.

Fortescue v. Lostwitliiel and Fowey 
R. W. Co., [1894] 3 Ch. 621, not fol
lowed.

2. Nor would it be expedient to 
grant a judgment of mandamus for 
the performance of a long series of 

2. Highway Crossing-^-Accident— continual acts involving personal 
Damages.]—Where a highway in a vice and extending over an indefinite 
city was crossed by a railway, the period.
rails being raised some two feet above 3. The prerogative writ of manda
it® sidewalk, the part between the mus is not obtainable by action, but 
rails being tilled in with broken tiles, only by motion, 
over which loose boards were placed, Srrf.ith v. Charley District Council, 
and the plaintiff, in attempting to [1897] 1 Q. B. 532, followed, 
pet over the crossing to reach hèr 4. To grant an injunction restrain - 
destination at a peint beyond the ing the defendants from ceasing to 
tracks,—the street in question being operate the part of their line in 
the only mode of access thereto— | question would be to giant a judg-

Ford v. Metropolitan R.\ W. Co., 
17 Q. B. D. 12, distinguished as to 
the former kind of damages, and 
followed as to the latter. Re Toronto, 
Hamilton, and Buffalo R. W. Co. 
and Kerner, 14.

FIONS, 3.

LWAY
'

f—Alter ar
Irbitration 
Dominion 
M, sub-sec. 
Damages ”

• ;
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6. thiment fov specific performance 

indirect form.
Davis v.

there any object in 
making a declaration of right under 

5® subsec. 5, of the Judicature 
where the terms ot the

wl
Foreman, [1894] 3 Oh.

set
At

ântracTwere plain and were 
firmed bv statute, and the only diifi 
eàuy was that of enforcing them. 
City of Kingston v. Kingston J<nts- 
mouth, and Cataraqm Êlectne R. Servant —See Master and

Trustees, 1.if. Co., 399.
4. Lands Injuriously Effected—J 

Mitrution and Award—51 Viet. ell. 
29, secs. 00, 92, 1U (D.)-Compeli- 
sation - Damages - Operution/of
R^y-InlesA-K^
entitled under the. Hallway diet ot 
Canada, hi Viet. ch. 39, to compen
sation for injury to*lands by reason 
of a railway, owing to alterations in 
the grades of streets and other 
structural alterations, is also |iaving
regard to secs. 90, 93, and 144, en
titled to an award of damages aris
ing in respect of the operation of 
he railway, and to interest upon 

the amounts awarded, notwitlistamb 
ing that no part of such lands has
been taken for the railway. ^
/JTb 4 H.'L 171, dietin', 

guîshed. Re Birehj and Vmon^o, 
Hamilton, and Buffalo B. W. •> 

468.

'rusts and

REPORT.

See Damages, 3.

See\
RESOLUTION OF MUNICIPAL 

COUNCIL.

See Municipal Corporations, 5.
1

GotRETURNING OFFICER-

See Municipal Corporations, 14, 
15__Parliamentary Elections.

the■

the

REVENUE- fau
liai

bution—Duty Payable.\-Held, in 
addition to the fimlmgs reported m
this case in 27 O R. 380, that under
the Succession Duty Act, 55 Vicfc
°h-6(0)'t7eSdP;SVenfi^

was the 
tinder the

tha

ashed by the CourtÆi.attïs.r
5 ' Negligence — Fire Caused by 

Sparks from Engine-Circumstan
tial Evidence.] In an action against 
a railway company for negligent y 
causing fire by sparks from their
engine! the canse of the tire may be 
proved by circumstantial evidence.
Rainville v. Grand Trunk R. W. Co 
625.

stai

\ Bal
u

distribution thereof, which 
time when the moneys 
directions of the will reached he 
hands of the persons who should 
become entitled thereto, and that

2
Wa

bet'

"X
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the duty then payable would be on 
the amount then actually distributed, 
whether increased by accumulations, 
or by the rise in value of lands or 
securities, or decreased by loss. 
Attorney-General v. Cameron, 571.

713VOL. DIGEST OF CASES.

f Pas-

street 
n re
lie car 
ishion 
strong

the price of a machine sold under a 
conditional sale, the defendant may 
shew that the machine was not as 
warranted and so reduce the claim 
by the difference between the value 
of the machine as warranted and its 
actual value.

Tomlinson v. Morris, 12 O. R. 
311, specially referred to. Cull v. 
Roberts, 591.

See Division Courts, 8, 9.

REVERSION.
had a 
Ottawa See Mortgage, 1.

INT —
REVOCATION, POWER OF.

See Trusts and Trustees, 2. SALE OF LAND.

See Settled Estates Act.

RIPARIAN PROPRIETOR.

See Water and Watercourses, 1. SCHOOLS.

See Public Schools.IIPAL

SALE OF GOODS.DNS, 5.
SEAL.1. Executory Contract—Possession 

—Nonpayment of Price—Loss of 
Goods — Liability.]—Where goods, 
the subject of an executory 
tract of sale, have passed into 
the possession of the vendee, with
out payment therefor being made, 
and have while" in such possession 
been lost or destroyed, through no 
fault of the vendor, the vendee is 
liable for the price, notwithstanding 
that the property in the goods had 
not, by the terms of the contract, 
passed to the vendee, and notwith
standing that no negligence on his 
part is shewn. Hessdbacher v.

\^Ballantyne, 182.
[Affirmed by 

grounds, 11th J

See Church, 1—Municipal Cor
porations, 5.IR

IONS, 14, 
'IONS.

SEDUCTION.

Right of Action—Service—Preg
nancy. ]—In an action for seduction, 
it appeared that the connection took 
place while the plaintiff’s daughter 
resided at service with the defendant.
There was no evidence of any pos
sible loss of service by the father, 
and, although a slight illness occurred \
subsequent to the connection, there 
was neither birth of a child nor preg
nancy :—

Held, that the father had no right 
of action, either at common law or 
under the Act respecting seduction,
R. S. 0. 1887 cb. 58.

i Viet. ch. 
il Distrir 
-Held, in 
ported in 
hat under 
, 55 Viet 
île on the 
l the final 
h was the 
tinder the 
Bached the 
rho should 

and that

I
the Court of Appeal, on different 

189S.J

2. Conditional Sale—Pleading— 
Warranty—Breachof]—In an action 

-between vendor and purchaser for 

93—VOL. XXVIII. O.R.

M
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Kimball ». Smith, 5 V.C. R 32, ^““"^estment of the proceeds 
and L’Espérance v. Duchene, 7 U. deprive the re-
O. R 146 followed. Harmon*. the b‘„eflt of any

Prentice, 140. increase in the value of the land ;
the price offered being the best ob
tainable at the time or likely to be 
obtained in the near future; the 
Court deeming the sale in the best 
interests of all parties ; and the 
widow agreeing to charge her income 
from the settled estates with the 

! obligation of maintaining the infant 
remainderman. Re Hooper. 179.

[Affirmed, 24 A. R. 677.]

2 HSEPARATE ESTATE.

See Husband and Wife, 1, 2. 12

13 J
SESSIONS.

See Criminal Law, 1, 8—Infant. 26

SETTLEMENT.

SET-OFF- I Conveyance by Husband far Use
husband and Wife, 3- of Wifi and Childrcn^-Rights of

— - '■ ] srt» " =2
and, after payment of a mortgage, 
to pay the balance intd the hands or 

. his wife during her life, for her 
Sale of Vacant Land—Life Tenant I and that 0f her children, to be at 

—Income—Taxes—Infant—Main-1 ^er separate disposal 
tenanceA—The Settled Estates Act that the plaintiff, the sole

intended to enable the Court to surviving child, was entitled to halt
Turnerv. Drev)y

47 I
S

50 1

52 1
SETTLED ESTATES ACT.

62 1

64

authorize such powers to be exer-i the yeariy income, 
cised as were ordinarily inserted 448. 
a well drawn settlement, and ought 
accordingly to receive a liberal con

struction. „ , ..1
Where the widow of the settlor 

was entitled to the whole income of 
the estate for her life, not charged 
with the support and maintenance 
of the children, who were the re

order was made, 
widow and

55 \

See Trusts and Trustees, 2. 55 \
M.
At

SHARES. 55 y
73See Broker. [Set

maindermen, an 
upon the petition of the 
adult chUdren and with the approval 
of the official guardian, authorizing 
the Bale, in the widow’s lifetime, of 
vacant and unproductive land form- 
ing part of the estate, notwithstand- 
tag that the effect would be to re- 
lieve the widow of the annual charge 

oh land for taxes, to add to

V
s,SLANDER.

See Defamation, 2
55 V

Setr

55 v
s

SOLICITOR
66 V

SSee Barrister.
upon su

1
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SPLITTING DEMAND.

See Division Courts, 1.

55 Viet. ch. 42, sec. 340(0.)...............
See Municipal Corporations, 4.

55 Viet. ch. 42, sec. 357 (0. )...............
See Municipal Corporations, 3.

55 Viet. ch. 42, sec. 496, sub-sec. 10
(O.)................................................................................. ....

See Municipal Corporations, 6.

55 Viet. ch. 42, sec. 531 (1) ... ......... 625
See Municipal Corporations, 11.

55 Viet. ch. 48, sec. 67 (0.) ...........
See Assessment and Taxes.

56 Viet. ch. 15, sec. 2 (0.)..................
See Division Courts, 2.

56 Viet. ch. 45, secs. 13 et seq. (0.).. 555 
See Infant.

STATUTES. 435

2 W. d M., sess. 1, ch. 5, sec. 5 .... 368 
See Landlord and Tenant, 7.

12 Viet. ch. 5 . .... 157% Way."
636

13 d 14 Viet. ch. 14 157
See Way.

. 473
25 Viet. ch. 20 (0.)..........................

See Husband and Wife, 3.

47 Viet. ch. 75(0.)...;........... .
See Railways and Railway Com

panies, 1.

50 Viet. ch. 13, secs. 3, 4, 10(0.) ... 1
See Cm

52 Viet. ch. 10, sec. 2.(0.).
See Will, 5.

52 Vid. ch. 32, sec. 6(0.)................... Ill
See Insurance, 1.

54 Viet. ch. 55, sec. 40, sub-sec. 3 (0.). 127 
See Public Schools.

508

14

56 Viet. ch. 91 (0.)
«See Railways and Railway Com

panies, 3.

57 Viet. ch. 60, sec. 13 (0.) ..............
See Municipal Cobporations, 11.

67 Viet. ch. 55, secs. 28, 30 ( 0.) .... 246 
See Water and Watercourses, 2.

399

525
439

58 Viet. ch. 12 (0. J. A., 1895), sec. 
52, sub-sec. 3...................................... 195

See Damages, 1.

571 58 Viet. ch. 13, sec. 23(0.)..............
See Landlord and Tenant, 6.

58 Viet. ch. 13, sec. 44, sub-sec. 4 (0.). 396 
See County Courts, 2.

58 Viet. ch. 13. sec. 47 (4), (O.) ...
See Division Courts, 7.

58 Viet, ch. 23, sec. 1 (0.)...............
See Bankruptcy and Ii

Viet. ch. 26, sec. 2, sub-sec. (c), (0.). 40 
See Landlord and Tenant, 3.

58 Viet. ch. 62, sic. 2 (0.)
See Infant.

55 Viet. ch. 6(0.) 358
See Revenue.

55 Viet. ch. 20, «ecs. 4, 5 (0.) (The 
Mortmain and Charitable Uses 
Act) ........................ ..................... 610

See Will. 7. . 607

N80LVENCY, 5.

58

545

58 Viet. ch. 113(0.)......................
See Trusts and Trustees, 1.

59 Viet. ch. 19, sec. 3, ifub-sec. 13 (0.) 119
See County Courts, 1.

106

i

:

i

55 Viet. ch. 42 (Municipal Act), sec.
73(0.).................... ...............

{ See Municipal Corporations, 9, 10.

6ff Viet. ch. 42, secs. 80, 168 (0.) ... 419 
See Municipal Corporations, 16.

486, 495

55 Viet. ch. 42, sec. 176 (O.)... .352, 464 
See Municipal Corporations, 8,14.

55 Viet. ch. 42, secs. 282, 288 (0.)... 
See Municipal Corporations, 6.

378

56 Viet. ch. 42, sec. 293 (0.)............  464
See Municipal Corporations, 8.
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21559 Viet. eh. 35, sec. 10 (0.)
See Lien.

59 Viet. eh. 41, sec. 2 (0.)
& See Husband and

Viet eh. 51, sec. ‘20 (0.) ..
See Municipal Corporations, 11.

231
508

Wife, 3.
58356 Viet. eh. SI, see. 5(0.)

See Criminal Law, 6.525
59

519
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ees. 70, 77

ROKER.

455
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See Railways and Railway uom 

PANIES, 4.
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See County Courts, 3.
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See Division

405
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Railway Com-51 Viet. eh. 29 (0.),
See Railways and

PANIES, 1.

f»i Viet eh. 29, sec. 293 (0.) • • • • 
See Master and Servant.

Courts, 10.

p y O eft 51, sec. 70, sub-sec. (c). 
°'see Division Courts, 9.

. 662

2}2R. S. 0. eh. 51, sec. 77 - -
See Division Courts, 1.
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riel. eft. 31 (Banking Act), we- ^

.... 483» S. 0. eh. 51, sec. 82...............
See Division Courts, 4.

p S 0. eft. 51, sec. 148..........
See Division Courts, 5.

53 629
.... 504

33 (0.) (Bills of Ex-53 Viet. eh. ... „
tTâtfcoKMDPHOM,,.
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gee Railways and Railway v

PANfES, 1.
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See Landlord
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R. S. O. ch. 116, aeca. 61, 131 .. 
See Land Titles Act.

409 STOCK EXCHANGE.

See Broker.. 231
R. S. O. ch. 119 ......................................

See Water and Watercourses, 1.: ' I
R. S. 0. ch. 124, nee. 7.........................

See Bankruptcy and Insolvency, 2.

R. S. 0. ch. 124, sec. 7, mbsec. (2),. 615 
See Bankruptcy and Insolvency, 4.

R. S. 0. ch. 124, sec. 9......................... 645
See Bankruptcy and Insolvency, 6.

R. S. 0. ch. 124, sec. 13 
See Bankruptcy and Insolvency, 1.

R. S. 0. ch. 124, sec. 20, sub-sec. 4 ,-r,326 
See Bankruptcy and Insolvency, 3.

136

. 583
152 STREET RAILWAYS.

See Railways and Railway Com
panies, 3, 6.

). 619 

.. 528

SUCCESSION DUTY,
.. 285

See Revenue.147
... 389

SUMMARY CONVICTION.

See Criminal Law, 8.—Justice 
op the Peace—Municipal Cor
porations, 2.

...405

R. S. 0. ch. 132, sec. 3, sub-secs. (2), 
(3), (4) ...................................................

I
455662

See Husband and Wife, 2.

R. S. 0. ch. 132, sec. 4, sub-sec. 4 ... 116 
See Husband and Wife, 1.

R. S. 0. ch. 143, sec. 29.......................
See Landlord and Tenant, 7.

R. S. 0. ch. 144 ..................
See Landlord and Tenant, -2.

R. S. 0. ch. 144 ..................
See Landlord and Tenant, 6.

R. S. 0. ch. 166, sec. 13................
See Company.

R. S. 0. ch. 184, secs. 466, 470...........
See Municipal Corporations, 7.

R. S. 0. ch. 194, sec. 20...................
See Intoxicating Liquors.

R. S. O. ch 220, secs. 15, 18................
See Water and Watercourses, 2.

.... 212

SUMMARY PROCEEDINGS.

See Justice of the Peace, 1,
.... 483 368

.... 504 37

SUMMARY TRIAL.

See Criminal Law, 7.
140 358

.... 285 .... 381

442 SUMMONS.......... 55

See Division Courts, 10.
387231

245 SURROGATE COURTS.

Vacant Senior Judgeship—Junior 
Judge — Jurisdiction — Subsequent 
Appointment of Senior Judge.J—A 
junior County Court Judge who has 
heard the evidence and tried an issue 
in a Surrogate Court, while the office 
of senior County Court Judge is 
vacant, has the right to deliver judg-

A.... 596

R. S. O. ch. 237 6029 See Church, 1.

106

STATUTES, CONSTRUCTION OF.

See Bankruptcy and Insolvency, 5.
508
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ment in «uoh case after » new «mior I ..... . . . .
Judge ha» been appointed. Speers ‘ Ste Ouiminal Law, 4, O, o, I— 
a al. v. Speers et al, 188. j Division Courts, 2, 4, 6.
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I

TRUSTS AND TRUSTEES.

1. Compensation^ Railway Com- 
pami—Trustee of Bony.« Debentureis 
—B. S. 0.1887 eh. 110—58 Vi el. eh. 
113 (0.)]—A person into whose cua 
tody debenture» of municipalities it • 
aid of a railway company are dellv-\ 

be transferred to 
the completion of *• 

for in the

TAX SALE.

See Executors and Administra
tors, 1. _ .,

TENANT FOR LIFE..

See PTktition—Settled Estates

ered in trust tto 
the company upon 
the’railway as provided 
by-laws of the municipalities is a 
trustee under the Trustee Act, R. 
S. 0. 1887 eh. 110, and as such is en
titled to rémunération under .that 
Act before delivering over the de
bentures. ,, . .

So held with reference to the trust 
created by by-laws of municipalities 
confirmed by 58 Viet. eh. 113 (0.) 
[n re Ermatinger, Trustee, lOo.

9a,rr?.'sS*
and Pacific R. W. Co.]

Act>

tenants in common.

See Husband and Wife, 3.

TIMBER.

See Husband and Wife, 3.

ant,
2. Settlement—Power of Rema- 

tion—Defective Execution of—Direc
tion to Tmistee—Breach 6f Trust.]— 
A settlement in which the trustee 
was authorized to invest the funds 
in “Dominion, Provincial, and Muni
cipal bonds and debentures, or first 
mortgages upon real estate, con
tained a power of revocation by deed 
in favour of the settlor, with the 
-Consent of the trustee.

The latter invested some of the 
trust moneys in the stock of s.lnnn 
company, under instructions by letter 
front, the settlor \ ,
V JW, that there was no breàçh 
of trust, and that what was done 
amounted to a defective execution 
of the power, which the Court would

TOLLS.

See Way. .V
fl

TRADE-MARK.

a Microbe Killer "-Validity; off 
function.]—The words ‘IMicrobt 
'killer,” regularly registered, con 
stitute a valid trade-mark. Injunc
tion restraining its use granted- , 

Davis v. Kennedy, 13 Gr. 5|3, fol
lowed. Radam v. Shawl 612.

■ TRESPASS.

See Husband and Wife, 3. l aid.
Sr
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The principle on which In re Mac- Held, however, that, proposing to
kenzie Trusts, 23 Oh. D. 750, was place a dam at the upper end of such 
decided, applied. Re Mackenzie water privilege, such a riparian *pro- 
Trusts, 312. prietor, not being the owner or legal

on it « occupant of any water privilege
. Settlement01*’ 1-Il,SURAN0E' 3~ above it, was not a person desiring 

TLEJMENT. to use or improve his water privi
lege, ttnd was, therefore, not entitled 
to an order to exercise the powers 
mentioned in the Act. Re Jenison, 

See -Municipal Corporations, 16. 136.
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VOTERS' LISTS.

n2. Ditches and Watercourses Act/ 
—Completion of Work by Engineer 
—Time for Engineer to take Action 
—Municipal Corporations—Placing 
Amount for which Owners Liable on 
tiw Collector’s Roll—Reeve—Corpor
ate Act—R. 8. 0. 1887 ch. 220,
15, 18—57 Viet. ch. 55, secs. 28, 30 
(0.)]—By sec. 28 of 57 Viet. ch. 55 
(B. S. O. 1887 ch. 220, sec. 15), the 
Ditches and Watercoui-ses Act, it is 
provided that “ the engineer, at the 
expiration of the time limited by the 
award for the completion of the 
ditch, shall inspect the same, if re
quired in writing so to do by any of 
the owners interested, * * and 
may let the work * * to the' 
lowest bidder,” etc. :—

Held, that even the lapse of two 
years did not debar the engineer 
from acting under the above section, 

i nr . n • ^ „ where it; was plainly made to appear
1. Water Privilege—Owner of— that.the drain was not made, within 

\ Hiparum Proprietor — Use and (the time or after the time, of the 
Improvement of Privilege.]—The 
owner of land abutting on the chain 
reserved by the Grown for a public 
highway along the Kaministiquia 
river, who is al^ the licensee of the 
interest) of the Crown in such re
serve, is a riparian proprietor ; and, 
as such, he is the owner, within R.
S. O. 1887 ch. 119, of a water privil
ege which adjoins that part of the 
reserve lying between his land and 
the river :—

WAREHOUSE RECEIPTS.
See Bankruptcy and Insolvency, 5.

WARRANT.

See Criminal Law, 5.

WARRANTY.

See Company—Sale op Goods, 2.

WASTE.

See Landlord and Tenant, 4.

WATER AND WATERCOURSES.

proper dimensions, by the person 
who had the first option to do the

Held, also, that the amount the 
several owners are liable for may be 
placed upon the collector’s roll under 
57 Viet. ch. 65, sec. 30 (R. S. O. 
1887 ch. 220, sec. 18), on the authori
zation of the reeve of the munici
pality. *

Meredith, J., dissenting. Rose 
v. Village of Morrisbwrg, 245.
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Held, that the wife took a one- 
Tialf share, and his brother and sister 
the other half share between them. 
Hutchinson v. La For tune, $29.

2. Alienation—Restriction against 
— Validity of.]—A testator, after de- 
visingtwo parcels of land respectively 

"to histWrrsons, provided as follows ^ 
“ I will thatrthe aforesaid parcels of 
land shall not be at their disposal at 
any time until the end of twenty-five 
years from the date of my decease. 
And, further, I will that the same 
parcels of land shall remain free 
from all incumbrances, and that no 
debts contracted by my sons W. 0. 
and H. 0. shall by any means in
cumber the same during twenty-five 
years from the date of my decease.” 
J One of the sons died about two 
years after his father, having devised 
his lot to his brother, the plaintiff, 
who, within the period limited by his 
father’s will, sought to mortgage it :— 

Held, a valid restrictfbn, so far as 
it was a restriction against the plain
tiff selling and conveying the lands 
or incumbering them by way of 
mortgage within the period men
tioned. Chisholm v. London and 
Western Trusts Company, 347.

720 DIGEST OF CASES. c_

WAY.
Public Road —Tolls — Municipal 

Corporation — Power to Lease to 
Private Person.]—Prior to the 13th 
May, 1851r the London and Port- 
Stanley road belonged to the Govern- 

. ment of Canada, as one of the public 
works of that Province. On thatjjay- 
the Government, by an order-iiVcoun- 
cil or proclamation, issued under the 
authority of 12 Viet. ch. 5 a 
«k 14 Viet. ch. 14, granted the iV)ad, 
for valuable consideration, to |the 
county of Middlesex. The pa 
the road lying within the limilk lof 
the county of Elgin afterwards ftdl 
into the hands of the corporation of 
that municipality, who, on thé 16tip 
February, 1857, leased it to the 
defendants’ predecessor or assignor 
for the term of 199 years :V- >

Held, that the county cprmratfop 
had the power to sellyox liease th^ 
road to any grantee of lessee, being 
a local authority or Æompfcny, men
tioned in the above slatutfes, and the 
further power to let toffirm the tolls 
on the road, but had not the power 
to lease or sell the road, or any part 
of it, to a private person ; and there
fore the defendants had no title to 
the road, and were not justified in 
obstructing it by bars and exacting 
tolls upoiv^t. Payne v. Caughell et 
al., 157.

13

f

!

f!

3,. Restraint on Alienation—In
validity.]— Devise of real estate to 
two grandchildren in fee, with a 
condition as follows : “ and I fur
ther will and direct, and it is an 
express condition of this my will 
and testament, that none of the 
devisees herein * * that is to say 
neither my said grandchildren * * 
shall either sell or mortgage the 
lands hereby devised to them : ”— 

Held, an absolute and unqualified 
restraint on alienation, and so in
valid.

Semble. Had the condition been 
valid, the grandchildren, being the

[Reversed, 24 A. R. 666.]

See Municipal Corpobations, 11, 
12. .n

/
WILL.

t. .Equal Division of Proceeds of 
Real Estate — “ Between ”—“ And ” 
—Half Share.]—A testator by his 
will directed his real estate to be sold 
and the proceeds to be equally divid
ed between his wife and his brother 
and sister :—
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testator^ beirs-at-law, 
made title as such. Re Shanacy 
and Quinlan, 372.

721DIGEST OF CASES.

ik a one- 
tnd sister 
en them. 
*29.

could have for the term of 60 years, after which 
the property was to be divided as in 
his will provided

Held, that this infringed the rule' 
against perpetuity, and 52 Viet. ch. 
10, sec. 2 (0.), and was invalid. 
Baker v. Stuart, 439.

6. Legacy — Vested Interest — 
Period of Payment.]—Where a tes
tator gives a legatee an absolute 
yested interest in a defined fund, the 
Court will order payment on his 
attaining twenty-one, notwithstand
ing that by the terms of the will 
payment is postponed to a subsequent 
period.

Rocke v. Rocke, 9 Beav. 66, fol
lowed. Goff v. Strohm, 553.

7. Charitable Use — The Mort
main and Charitable Uses Act, 1892, 
55 Vicl. ch. 20 (0.)]—A devise of 
real estate to a bishop in trust for 
the use-of his diocese is not a devise . 
“ to or for the benefit of any charit
able use,” within the meaning of 
secs. 4 and 5 of the Mortmain and 
Charitable Uses Act, 1892, 55 Viet, 
ch. 20 (O.) Re McCauley, 610.

\ S.'Bequest of Specific Sum—Debt 
Larger than Amount Named.] 
tegfatrix to whom a debt of £2,900 
was owing by the E. estate, by her 
will bequeathed as follows : “ The 
two hundred and ninety pounds due 
from the E. estate * * tCnd moneys 
in * * to be used by my executors 
in payment of debts * * the
balance thereof to be equally divided 
among the daughters of * * : ”—

Held, that only the sum of money 
mentioned in the will and not the 
whole amount due by the E. estate 
passed by the clause in question.

Decision of Meredith, C.J., re
versed. Re Sherlock, 638.

See Revenue.

* 4. Charitable Bequest — Validity 
of— Lands in Ontario — Foreign 
Lands — Debts and Testamentary 
Expenses — Liability for—Realiza
tion.]—A testator, domiciled in a 
foreign country, died in 1891, 
possessed of certain lands and per- 

al^estate in that country, and also, 
of lands in Ontario. His personal 
estate was insufficient to pay his 
debts. By his will, after specific 
bequests and devises, he gave the 
residue of his estate, real, personal, 
and mixed, wherever situated, to his 
trustees, to promote, aid, and pro
tect citizens of the United States of 
African descent in the enjoyment of 
their civil rights, or, in case of such 
trust becoming inoperative, to his 
heirs-at-law

Held, that the devise of lands, so 
far as Ontario was concerned, was 
void and inoperative.

2. That the trustees held the lands' 
to the use of the heir-at-law until 
satisfaction should be made theret 
out for the charges thereon of debts 
and testamentary expenses, and the 
heir-at-law was entitled to a convey
ance thereafter.

3: That the Ontario landg were 
liable to contribute pari passu with 
the other lands for the payment of 
debts and testamentary expenses. ,

4. That the proportion chargeable 
on Ontario lapds might be raised by 
sale of an adequate part, or the rents 
might be applied therefor. Zetow 
v. Doerle et al., 412.
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5. Rule against Perpetuity—T-hel- 
lu8son Act^—52 Viet. ch. 10, sec. 2 
(0.)] —- A testator directed his 
executors to lease and rent and in- 

t, vest his lands, money, and mortgages 
94—VOL. XXVIII. O.R.
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728 [drily Liable,1
.1, sub-sec. 1“ Indirectly or Be.

d î
Admihistratobs, 2.

I “ In any ^ i^°gM (
' cb. 124, sec. 20../387. j

WINDING-UP ACT-

See Bbokbb.

sec ■n<
/ .

WORDS.
“ Actual Occupation,” ™ f L,QU°I

ch. 42, sec. 73 (90 —..Interest" «/!«»*.$ A 
Municipal Corporatio , lg87 ch- H6, set. 61 • • ,^09/J

329.]—See Will, 1. Land Titles A^-
. p rHOn or Persons,” in « invalid agaity T^/n 1 (Bank-

8 VTwT 106......29.] - «• 63fet ch. 31,£^W <Lk-
la— AKO Tbsabt, 1 ^J>tD-isstvi\5.

‘^rSi^R^awTck „0* i«, » «*f'in
the Defendant, i 662.]— U, a o 1887 ch. 47, sec, 42...zs£.ts&" 1

GaminX 1.

IS.

See

“And”.

sec..489:]—-See Ori-. « At Present ”. 
minal Law, 4-

« Between ”. • •. 329.]—®ee Will,
“Sc1.

and Erections," i” 1 (0.) ■ ■ ,
40,-j — Sec | poeations, 3.

a Structural 5®m^,6ogg *“ lU

• w-,t$ &t ATSII'SÏ'.S"»"-"
Due, m K- ”■ • 326.1—See Bask- panibs, 1. ■
OTPTOV ASD ISBOLVKSCY, 3. “ SutninDie^e^^

Clway Companies, 1. To „ for the Benefit of any
..Double Value," in 2 W&_M Charitable^'^ 6(^main'»ud

„ . -pan 1887 ch. Will, 7.
442 ]-S« Musv

184, sec. 466... • ** J
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