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THE STAMP ACT.

Our Legislature has at leogth thought fit to follow the
example of England in imposing a species of tax bitherto
unknown in this country. Whether we are to accept it as
an indication of the march of civilization westward, or
simply as an evidence that our wants or expenditure as a
country is increasing with our age, we have, nevertheless,
something nove! presented for the cousideration both of
the Canadian merchant and the Canadian lawyer.

Bills and notes were in England exempt from any stamp
duty until the 22 Geo. IIL, ¢. 33. At that time, and
until 16 & 17 Vie. cap. 59, the papcr which was to be
used for the bill or note was stamped or impressed with a
die; under the latter Statute adhesive stamps were intro-
duced.

This Act is much simpler in its provisions than the
enactments in England on the same subject, and many of
the cases there decided touch upon points which cannot
arise here. But we trust that the experience of other
countries has been used as fur as possible by the framers
of this Act, and that little difficulty will be experienced in
the working of it.

We notice in the first place that section 7 empowers the
Gorvernor, by order in Council, to declare that any kind or
claes of iustruments as to which doubts may arise are, or
are not chargeable with any and what duty, according to

* the true meaning of the Act,—a pru\hmn wlmh, if undo

use of promptly ard carefully as each question arises, may
be the means of saving much litigation and expense.

In Tomkins v. Askby, 6 B. & C. 5£2, Lord Tenterden

i remarks that ¢ Acts of Parliament imposing duties are so

to be construed as not to make any instruments liable to

" them unloss manifestly within the intention of the Legis-

lature.”

The various instruments or writings affected by this Act
may be classed as follows :—

1. Bills of exchaoge and promissery notes payable to
order or beurer.

2. Letters of credit or documents whereby any person
is liable to have credit with or to receive f.om or draw
upon any persen for any sum of money.

3. Receipts for money given by any banker or other
person which entities the person paying the money or the
bearer of the receipt to receive the like sumn fiom any third
person.

The exemptions from duty under this Act are,—

Bil's of exchange, drafts, or order drawn by or to any
officer in Her Majesty’s Iwperial or Provincial service in
his officiai capacity, or any acceptance or endorsemeuat by
him on a bill of exchange drawn out of Canada.

2. Bank notes payable on demand to bearer issued by
any chartered bank or bank doing business under the
Free Banking Act.

3. Cheques on any bank or licensed banker.

4. Post office money orders.

5. Muaicipal debeutures and coupons.

Cases will doubtless arise under this Act, a8 in England
under the Stamp laws there, as to what are, or are not bills
of exchange or promissory notes,—and, for the benefit of
our unprofessional readers, it may be useful to define them.

“ A bill of exchange is a written order from A. to B.
directing B. to pay a sum of woney therein named,” or,
as it otherwise described, “an open letter of request by A,
to B., desiring B. to pay a sum of money to a third person
or any other to whom that third person shall order it to be
paid, or it may be made payable to bearer.” The order or
request to pay ueed not be in any particular form ; auy
expression amounting to an order or directior is sufficient.

“ A promissory note is an absolute promise in writing,
signed, but not sealed, to -ay a specified sum ata time
thercin limited or on demand or cn sight to a person
therein 2amed, or to his order or to the bearer.”” No
precise form or words is essential to the validity of either
a bill or 2 note. But they must have all the requisites
contained in the above definicions. They may be written
in peacil as well as ink, nor is a date absolutely necessary ;
aod, in such a case, the bill or note will be considered as
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dated at the time it was made. The word “ pay” is not
indispensable, but any expression amounting to an order
or direction or promiso to pay, as the case may be, is
sufficient. They must Le payable in specie, and must be
for the payment of a certain sum of money only, and not
be made to pay a sum of money, or do something clse, or
to puy a sum of money and do something clsc (sce Byles
on Biils).

It would be impossible to mention here all the various ir-
regular instruments purporting to be bills and notes upon
which judicial opinions have been given, *ut they will be
found collected in the books that treat on the subject. There
is, however, a case of Pulmer v. Fuhnestock, 9 U C.C. .
172, of cons”lerable interest to mercantile men, which it
would be well to refer to. The action was brought on an
instrument purporting to be a promissory note, with the
words ¢ with exchange on New York’” inserted after the
statement to be paid. The defendants demurred to the
declaration on the ground that the instrumeunt was not
promissory note, the amount being uncertain and inde
finite. Draper, C. J., C. P., in delivering judgment said,
“Qa the face of this note it is payable in Kingston, and
it is, for 21l that appears, made in this Province, and, if
that could make any difference when it is payuble here
and sued upon here, I assume it is also made here, I can-
not, therefore, treat it as an engagement to make a pay-
ment in New York, neither maker nor endorser having
engaged for that. 1 rather read it as a promise to pay in
Kingston such a sum of money as will be equivalent to
£72 17s. in New York, and, if this be the true reading,
the iostrument ccases to have certainty in awmouat.

. I am afraid this decision will give rise to
trouble and disappointment among commercial men who
have adopted this system of giving and taking notes of
hand in this form. . . But, upon the fallest
consideration, I do not perceive that we can hold that the
awmount to be paid is made certain cither by the terms of
the instrument, or by the application of any rule of law as
in the case of a note payable with interest.”

Although a writing be defective as a bill or note it may
nevertheless be evidence of an agreement, but in such a
case it requires no stamp under our Act.

An L. Q. U. does not amount to a promissory note and
requires no stawp. It is only to be looked upon as an
acknowledgment of a deht, (Fisher v. Leslie, 1 Esp. 425;
Beeching v. Westbrook, 8 M. & W. 412.

The clause with reference to letters of credit is suffi-
cicotly explicit. But a question might arise under the
next clause as to whether ““deposit receipts” given by
bavkers come within the Statute. Iu the Inglish Act

be seen moreover that this receipt is to entitle the deposi-
ter to receive the mouey from a third person. In fuct the
writing here alluded to would be in the nature of a letter
of credit. An ordinary deposit receipt would only cntitie
the depositer to receive the amount deposited from the
bank or banker who received the money and gave the
receipt. It would thercfore seem that it would not re-
quire u stamp.

Section 9 provides that any person who puts his name
to ur becomes & party to or pay any bill, draft, or note
chargeable with duty, before such duty (or double duty as
the case may be) hus been paid by affixing the proper
stamp, shall incur a penalty of one hundred dollars, the
instrument shall be invalid and of no cffect at law orin
equity, and the acceptance or payment or protest thercof
shall be of no effect, unless some subscquent party to the
instrument or person paying the same, may, at the time
of his so paying or becowing a party thereto pay a double
duty thercon, but that this shall ot releasc the prior party
who ought to have paid the duty from the peualty he has
incurred.

It has been held in several cases in England uunder a
similar enactment that a bill or note not duly stamped is
not a-ailable in evidence, even as an admission, (Jardine
v. Payne, 1 B. & Ad. 663; Cundy v. Marriott, Tb. 696.)
But Lord Ellenborough considered that it might be looked
at to ascertain a collateral fuct (Gregory v. Fraser, 3
Camp. 454.) This was an action for money lent. The
plaintiff’s witnesses proved that he had lent mobey to the
defendant, who gave a note for it on uunstamped paper.
The defence was that the defendant was made drunk by
the plaintiff, and induced to sign the note produced; but
that he had received no part of the amount of it. Iis
Lordship said— The note certainly cannot be received
in evidencc as a security, or to prove the loan of the
money ; but I think it may be looked at by the jury asa
cotemporary writing to prove or disprove the fraud im-
puted to the plaintiff.”  In Kealle v. Payne, 8 A. & E.
535, in assumpsit for goods sold, plaintifi’s case was that
defendant had received them of M. who had received them
from plaintiff, the owner, by pretending to purchase them by
means of a cheque which M. kvew would be dishonoured.
Ileld that in support of tlis case, the cheque, though
uastawped (a stamp there being nccessary,) was admissi-
ble in evidence,—(see Reg v. Gompertz, 9 Q. B. 821 to
same effect.) Nor is it any defer e to a prosecution for
forgery that the instrument was not duly stamped.—(Rex
v. Iluckswood 3 East L. C. 9393).

It may natur. 1y be asked with reference to this section,
how is a subseq 1ent holder of a note to know whether the

there is a special provision with respeet to them. It will | stamp was affixed before it was signed by the prior party
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or parties to it? 1t would seem only reasonable to supp

that if it could be distinctly proved that the note cawe,
ioto the holder’s hands unstamped, such holder could not

recover on it. But it would be impossible to go any fur-
ther in that direction without puiting a damper upon mer-
cantile transactions.  Weriyht v. Riley, Pecke 173, was an
action against an endorser of a bill of exchange which,
when produced, appeared to be properly stamped ; but
the defendant proved that it was nnt stamped when “rawn,
aor for some time afterwards.  Lord Kenyon said, ¢ that
though the Commissioners might Lave exceeded their duty
in stamping the bill against the positive directions of the
Act of Parliament, still as it had been stamped it became
a valid instrument, and thata judge at Nisi Prius could not
enquire how and at what time it wagstamped. Much incon-
venience might arise and a great check be put upon paper
credit if the objection was to be allowed, for how was it
possible for a wan takiog a bill in the ordinary course of
business to know whether it had been stamped previous to
the making of it or not.”” And this case has been, so
far as it weunt, recognized in Green v. Davies, 4+ B. & C.
235.

Making use of the same stawpa second time is provided
against by sectivn 2, which requires the signature or
initials of the waker or drawer to be written on the stamp
and on an integral or waterial part f the instrument to
which it is affixed.

Aoy alteration in a bill or note in a material part
(though with the consent of all parties), after it has ance
issued, necessitates the affixing a new stamp. A note of
nioe months after date was by consent of all parties, a fort-
pight after it had been delivered to the payee, altered to
ten months after date. Lord Kenyon held a new stamp
necessary, ( Wilson v. Justice, Bayley, 6th Ed. 118; and
see Bowman v. Nichol, 5 T. R. 537, to same cffect) the
reason being, of course, that it is a new and different
instrumeut. But if the alteration be made to correct a
mistake, and werely to make the bill or note, what it was
originally iutended to have been, it does not become a new
instrument, and no fresh stamp is necessary (Kershaw v,
Coz, 3 Esp. 246; Jucob v. Hart, 6 M. & 8. 142; Wat-
son, B.in Dodge v. Pringle, 7 L. J. Ex. 116; Knill v.
Williams, 10 East. 431; Duwnes v. Richardson, 5 B. &
Ald. 674). Aoy alteration in the date, sum, or time of
payment, or the insertion of words rendering negotiable an
instruwent which befure was not so, makes a new stamp
necessary, and so it has been held that an alteration by
the drawer or ao indorsee, so as to give an wowarranted
place for payment, vacates. the acceptance (Bayley, Gth
Ed. 118, 121). And an altered bill or note will be void
in the hands of an iunocent indersee as well as in the

LAW JOURNAL.

use | hauds of partics cognizant of the alteration (Outhwaite v.

Luntley, 4 Cawp. 179). By a most reasouable rule it lies
upon the pliintitl to shew that any alteration appearing on
the faco of the biil was made under such circumstances as

| not to vitiate it (sce Byles on Bills, 504).

It may be stated as an established rule that every con-
tract is, in general, to be regulated by the laws of the
country in which it is made. But, “in the time of Lord
Mansfield,” obscrves Abbott, C. J., in James. v. Cather-
wood, 3 D. & R, 190, *“it became o muxim that the
Courts of this country would not take notice of the revenue
laws of a forcign state. There is no reciprocity in nations
in this respect. Foreign states do not take any notice of
our stawp laws, and why should we be so courteous to
them, when they do not give effect to ours? It would be
productive of prodigious inconvenience, if, in every case
in which an instrument was exccuted in a foreign country,
were we to receive in evidence what the law of that coun-
try was, in order to ascertain whether the instrument was
or was not valid.”

Sections 1, 2 and 8 require that bills of exchange
drawn out of the Province be properly stawped by the
acceptor, or first endorser thereof at the time of such
acceptance or endorsement, and bil's or notes drawun here,
but payable out of the Province, wo. ld doubtless be sub-
jeet to a stamp under this Act.

1t has been held in England that if a bill is drawn there
on a person in a fureign country, but made payable in
England by both drawer and acceptor, it requires to be
stampeqd as an inland bill (Amner v. Clurk, 2 C. M. & R.
168).

If a bill purports to be drawn out of the Province, the
presumption would be that it was really so drawn; but
evidence would be admissible to contradict this presuwmp-
tion (Abrakam v. Dubois, 4 Camp. 263).

ACT AMENDING THE DIVISION COURTS ACT.

The following is a copyof the Act passed last session, on
the subject of Division Court Procedure, noticed editorially
in our last number :—

An Act to cmend chapter nineteen of the Consolidated Statules of
Upper Canada, intituled, ** An Act respecting Diwision Courts.”

Whereas it is desirablo to lessen the expense of proceodings
in Division Courts in Upper Canada, acd to provide, as far as
may be, for the convenience of parties having euits in theso
Courts : Therefore, Her Majesty, by and with the consent of
the Legislative Council and Assembly of Canada, enacts as
follows :—

1. Any suit coguizable in a Division Court may be entered
and tried and determined in the Court the place of sittin
whereaf ig the nearest to the defendant or defendents, ana
such suit may be entered and tried and determived irrespective
of where the cavse of action arose, and notwithstanding thas
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the defendant or defendants may at such time reside in n county
or divisior other than tho county or division in shich such
Division Court is situate, and such suit catered,

2. It shall be sufficient if the summons in such case be
served by o bailiff of the Court out of which it issues, in
manner provided in the soventy-fifth scotion of the Division
Courts Act; and upon judgment recovered in uny such auit a
writ of Fieri Facias against the goods and chattels of the de-
fendant, and all other writs, process, and proceedings to
enforce the payment of the said judgment, may be isaued to
the bailiff of the Cuurt, and be esecuted nnd enforced by him
in the cnunty in which the defendant vesides, as well as in
the county in which the judgment was recovered.

3. This Act shall be read as incorporated with and as part
of the said Division Courts Act, and tho foregoing sections
shall bu considered as inserted next after sectivn seventy-one
in the said Act, and the nuthority from time to time to make
rules and to alter and amend the same (given under the sixty-
third of the said Act) shall extend to the provisivns in this
Act contained.

CHAPTER V.

An Act for the collection by meuns of Stamps, of Fees of office,
dues and dultes payable tv the Crven upvn Law Proceedings
and Registrations.

[Assented to 30th June, 1564.]
Whereas it is expedient that all Fees and Charges, payable
to the Crown, for or upnu any proceeding or matter in this

Act mentioned shall be collected in the manner herein pro-

vided : Therefore, fler Majesty, by ard with the advice and

consent of the Legislative Council nod Assembly of Canada,
enacts a3 follows :

1. Upon, from nnd after the first day of October next, Stamps
shall be issued by order of the Governor in Council io such
form and suljeoct to such other direction as shall be thereby
and as shall thereafter be from time to time by the like order
provided, for the purposes hereinafter mentioned.

2. In Upper Cauada such Stamps shall be used in lieu and
in payment of the law fees and charges which are due and
payeble to the Crown under and by virtue of the Consulidated
Statutes for Upper Canads, that 13 to say: chapters fifteen,
sixteen, nineteen und thirty-threa, and section twenty-nine of
chapter ten, section elevan of chapter twelve, section sixty five
of chapter thirteen, and section twenty-six of chapter thirty-five
and under or by virtue of this Act or of any other Actor Acts
whatsoever in either Low or hereafter to bo in force in Upper
Canads, and under or by virtue of any order in Council or
Proclamation made or 1ssued or hereaf'er to be made or
issued under such Aots or any one or more of them.

3. The following sections four, five, six, seven and eight,
shall apply to Lower Canada only.

4. In Lower Canada the provisions of this Act shall apply
in the following cases, that is to say:

1. To all fees of office payable or which may be hereafter
become payable to any Pruthonoiary, Clerk of Appeals, Clerk
of the Circuit Court, Sheriff, Coroner, Clerk of the Crown,
Clerk of the peace, Clerk of any Judge of Sessivas of the Peace
Crier, Assistant Crier or Tipstaff of any Court, and which
ander any statute now in force, or that muy hereafter be passed
may form part of or be required to be paid into * The Officers
of Jastice Fee Fund” and so long as such fees continue to
form part of sach fund ;

2. To every duty and tax imposed by the Act twelfth Vie
toria, chapter one hundred and twelve, intituled ; dn def
make provision for the ercction or repair of Cour{ houses and

liduted Statutes for Lower Canadn, and the subsectiuns
thoreof, or impored or that may be impnsed by any order in
Council under the authority of the said Act, or of the said
Section, upon the praceedings in and by the said Act, ot in
and by the anid Section declared to be lisble to such dury or
tax, and which uoder any statute now in force or that may be
hereafior passed, may form part of or be required to be paid
into ** The Officers og Justico Fee Fund” or ** Tho Building
and Jury Fand” and so long as such fees continue to furm
part of such funds or of either of them.

5. But tho provisions of this Act shall not apply to any
commission or romuneration in the nature of a commission
chargeabls upon or retained out of mouneys levied by eoxecu-
tion ur otherwise, even though they may form part of either
of the said Fuoda.

6. It shall not be necessary that any aceount bo rendered to
the Minister of Finance, of any fees of office, tases or duties
collected by means of stamps under the provision of this Act.

7. No public officer s>all be entitled to any commission or
perceutage upon any fees, tazes or duties collected by stamps
under the prosisions of this Act, other than the commission
hereby awarded upon the purchase of such stamps.

8. Such portions of the ninety third and one hundred and
ninth chapters of the Consnlidated Statutes for Lower Canada,
and of the Act twelfth Victoria, Chupter one hundred and
twelve, as are inconsistent with the provisions of this Act are
hereby repealed.

9. All the fees, dues, duties, taxes and charges payable
under the anid Acts and parts of Aots, shall be considered to
bo fees, duties, taxes and charges payable to the Crown for
the purposes of this Act, and slm?l throughout this Act be
comprised in the word * fees” or feo.”

10. The word *‘Officer” whenever used in this Act, and
when applicable to Lower Canada, shall be held to comprise all
Prothonotaries, Clerks of Appeal, Clerks of the Circuit Court
Sheriffs, Coroners, Clerks of the Crown, Clerks of the Peace
Clerks of Judges of Sessions of the Peace, Criers, Assistant
Criers, Tipstaffy, Clerks of Commissioners Courts, Registrars.

11. Upon, from and after the day in the first section men-
tioned, no money shall be paid to or shall be received by nny
Court or to or by any Officer entitled to receive any such fees
as aforesaid, for any such fee due and payable to the Crown,
under any of the said Acts.

12. Upon from and after the said day, no matter or pro-
ceeding whatever upon which any feo is due or payable to the
Crown as aforesaid, shall be issued or sball be received or
acted upon by any Court or by any Officer entitled tv receive
any such fce until a stamp or stamps under this Act for
the sum correspounding in anount with the amount of the fee so
due or payable to the Crown as aforesaid, for, upon or in
rezpect of such matter or proceeding, and in lieu of such sum
so due and payable to the Crown, shall have been attached to
or impressed upon the same.

13. Every matter and proceding whatsver, upon which
any such fee is due or payable to the Crown as aforesaid, and
which is not so duly stamped shall, if not afterwards stamped
under the provisions of the Act, be absulutely void fur all pur-
| poses whatsoever.

14, In all cases of search, examining and authenticatin
office cupies of papers made by the Attoraey or Sulicitor, an
in nall other cases when it has not been customary to use in
reference to such search, examination, authentication, matter
or thing, any written or printed document or paper whereon

. the stamp could ba starmeped or affixed the party or his Attorney
s or Solicitor, requiring such matter or thing so to be done,
Gaols at certain places in Lower Canuda, or by the thirty-second ,
Section of the one hundred nnd ninth Chapter of the Conso- |

sball make applicativn for the srme by a shurt note or memo-
randum in writing, and 8 stamp or stamps to the amount of the
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foe 8o paynble, shall bo stamped on or affixed to such note or,
memorandum, !

15. No Sheriff or other Officer or person ahall serve or
execute any writ, rule, order or proceeding, or the copy of any !
writ, rule, order or proceeding upon which any such fee or;
charge if due or paynble, ané which is notduly stamped under
this Act, and overy such service and execution contrary to!
this Act shall be void, and no recompenso shall bo allowed
therefor. ]

16. No matter or proceeding which may have been duly'
stamped fur the purpose for which it may have been used, shall |
bo considered as stamped fur any other purpuse, in case |
anothor fee or chargo is due or pagyable thercon fur soy other ,
cr further uso of the same matter ur pruceeding.

17. The court ip which any such mavter or proceding is,
or is pending, which ought to be, but is not s duly stamped,
shall ncty nor shall any Jadge of such Court take or alluw any
matter or proceeding to be had or taken upon, or in respect of
such matter or proceeding, although no exception be raised
thereto by any of the parties, until such matter or proceeding
has been first duly stamped.

18, Any party to any matter or proceeding in any Court
which ought to be, but is not sv duly staraped, may apply to
the Cuurt in which such matter or pruceeding 1s pending, or |
to any Judge hasing jurisdictiun in the case, for leave to have
the snme duly stamped, and in case this Act has not beea
knowingly and wilfully vivlated, the application shall, on pay-
ment of custs, be granted for the duly stamping of such matter
or proceeding with stamps of such smount beyund the fee due
thereon ng mny be thuught reasunable, nut exceeding ton |
times the amount of tho stamp.

19. The affixing of such stamp or stamps, under any order
made for that purpose, shall have the same effect as if the
said matter or proceed’og had been duly stamped in the first
instance.

20. In every case in which & stamp or stamps has or have
uuder thiz Act been atteched to or impressed upon any matter
or proceeding. it shall be the duty of the officer who miy issue
or who may réceive such matte * or proceeding, forthwith upen
the issue or upon the receipt ‘“ereof, to cancel the same by
writing or stamping or impres ng in ink oo such stamp his
name and the date thereof, so aseffectunlly {0 obliterate and
cancel the stamp, and so as not to admit of its being used
again,

521. All fees now pavable or hereafter at any time to become
payable shall, after the passing of the act, or after they shall
become payable, be at the following rates: all such fees up to
ten cents shall be made and paid at ten cents; all from ten
cents to twenty cents, at twenty cents ; all from twenty cents
to thirty cents, at thirty cents ; and soin like manner all other
fees which are not multiples of ten cents, shall be stated and
payable at the multiple of ten cents noxt above the sum at
wbaich they are so stated ; esceptiag the charge now made of
one penny per folio in the Court of Chancery, in Upper Canada
for examining and authenticating office copies of papers, and in
suchcases the charge under this Act shall be for examining acd
authenticating offico copies of papers when the snme do not |
exceed threo folios five cents and for every three fulios above |
the first thres folios an additional five ceats—and for any !
number of folios less than three, above any num.ber of folivs
divisible by three, the charge for such hroken number shall be
five cents.

22. The Finance Minister shail procure the necessary stamps |
required under this Act, which he shall deliver to the Recever
General from time to time as they may be required, und be
ehall keep anaccuuntof the numbers, denominativnsod amouat |
thereof, and of the dates at which they are su procured and
delivered.

£3. The Receiver General upon pagment to him of the proper | jurisdiction w the amount, at the instance ef

from timeo te .imo required and he ahall keep an acenunt of
the number, denvmination and amount thereof, according s
he shall receive and deliver them.

21. The Recciver Goneral shall, subject to the pravisions
hereinafter contained, allow to any peraon who wkes at tny
one time stampa to the amonnt of fire dollars or upward
discount at the rate of five per centum:

The Governor by order in Council may, howovar, if he
deems it expedient to do so, make arrangements with any

articular persin or persons, for the sole salo of stamps to
ﬁim or them in any locality, and for such time ns may be
thought expedient, at any rate of discount not exceeding how-
ever the rate above stated. and in such case, the Receiver
Gonerai shall not issue any stamps to any other person or
persoas in the lueality specified in such ovder in Council.

26. In caso an arrangement i3 8o made with any person or
perrong fur the issue of stamps as under the next preceding
section mentivned, each such person shall be bound atall
times to keep on hand such a supply of the different kinds
of stamps duriny the time for which tho arrangement lasts ay
may be reasonably expected to be required of him; and he
shall be hound to sell the snme to all persons who may demand
the same upon payment to him of the amount or value of such
stamps : and in case of any violation of any duty impused by
this sectiun, he shall furleit as a penalty tv Her Majesty a sum
not exceeding twenty dullars, and shall furthur be Yable for
the damages sustained by any party through such violation of
duty.

27. The Governor in Council may, from time to timo, make
such regulations as may be thought expedient, for an allow-
ance fur such etamps issued under this Act as may have heen
spuiled or rendered useless or unfit fur the purpuse intended,
or for which the owner may have no immediate use, or which
through mistake or inadvertanco may have been improperly
or unnecessarily used : and such allowance ghall be made
either by giving other stamps in lieu of the stamps so allowed
for, or by repaying the amount or value to the ower or holder
thereof, after deducting the discount (if any) allowed on the
sale of stamps of the like amount.

28. In case it may be necessary to distinguish the stamps
which are issueu fur any special fund or purpose from thoge
which are applicable to the Consolidated Revenue of the Pro-
vince, the Governor may by Order in Council direct such dis-
tinction to be mado and abserved in such manner, and from
and by such means or differences in the lettering or numbering
or in the coluur or furm or utherwise of tho stamp, as he may
find or consider it to be necessary or expedient,

29. Every person who shall knowingly issue. or shall
knuwingly receive, procure or deliver, or who shall knowingly
serve or execute any writ, rule, order, manner or proceeding
upon which any feo is due and payable to the Crown as afore-
said, without the seme being figet duly starped unde- this Act,
for the fee payable thereon, shall be subject fur the first offence,
to a fine not exceeding ten dullars, for the second offence,
to a fine vot exceeding fifty dollars and for the third and every
subsequent offence, to a fine of two hundred dullars : and in
default of payment of such fines to an imprisonment not exceed-
ing one mounth fur the first uffence, three months for the second
oﬁ%nce and one year fur the third and any subsequent offence.

30. Every person who shall fail or omit to obliterate and
cancsl any stamp in the manner and at the time horeinhefore
provided, shall be subject to & fine nut exceeding twenty
dollars, and in defaalt of payment thereof, to imprisonment
for a perivd not exceeding two months,

31. All fives imposed by this Act sball be paid to the
Receiver General, for the general uses of the Province, and
shall be recovered before any court having competent
er Majesty’s

amount, ehall deliver such of the said stamps as may be, Attorney Geueral ur Sulicitor General ; aud the production of
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any such writ, rule, order, matter or proceeding unstamped, ' mischiefs whicl: werc apprehended from permitting the on-

or stamped for too low and inxuficient a sum, or the
stamp of which i3 not properly and sufficiently vbliterated
and cuncelled, or the proof of any such writ, rule, order, matter
or praceeding having been unstamped or not sufficiently
stamped at the time when it was so issued or received, or
sorved or executed us afuressid, or of the stamp not having

!

restricted trausfer of such things incopoirenl <o, in that highly
rcfined ayatem, were considered to bo res litiyinse.  The hor-
ror of our ancestors agmnst vicarious htignidon may have pro-
duced rules of undiseriminating rigidity, which mny be fuund
to be incompatihlo with that free action of the principlos of
commerce which is a necessity of modern life. Bat it is

beon properly and sufficiently obliterated and cancelled, shall icxtrcmely doubtful whather thoe inconveniences which would

be suflicient prima _facte evidence of such writ, rule, order,
matter or proceeding ha.ing been knowingly or wiifully su
issued or reccived, or served or execcuted withuut heing or
having been stamped, or without the stamp having been pro-
perly and sufficiently obliterated and cancelled.

32. The copying or imitating f any stamp, issued under
this Act, shall be furgery, and ‘shall be punishable us euch ;
and the using again or re-issuing of any stamp which has
before been used, or which has been obliterated and can-
celled as for a new and valid stamp, shall be a misdemeanor,
punishable by a fine not exceeding fifty dollars, or by impris-
onment not exceeding two months, or by both at the discre-
tion of the Court.

. 83, This Act shall not apply to any Court or officer estab-
lished or appointed under chapter one hundred and twenty-
eight, of the Cunsulidated Statutes for Upper Canada, nor to
any matters or proceedings had, taken, or recurded befure this
Act takes effect.

SELECTIONS.

ASSIGNABILITY AT LAW OF CHOSES IN ACTION.

In the “Bill to alter the law for remuneration of
Attorneys and Solicitors, &c., it is provided by tne 5th section
that ** whereas by the commop law, choses in action dv not
admit of being assigned or transferred by deed, bo it enacted
that from tho passing of the Act, every chose in activn may
be assigned at law and the assignee is hereby emposwered to
bnng! maintain, a.d take, in his own name, or, being a cor-
poration, in the name of such corpuration, all such actions,
suits, and other proceedings in respect of such chose in action
as might have been brought, maintained, or taken in his own
name, or by virtue of any power of uttorney, by the person or
corporation making such assignment. But this enactment
shall not uffect any rule of courts of equity as to priority of
interest, by reason of priority of notice.”

Now, if we look for the meaning of “a chose in action,”
we shall find in ** Les Termes de la Ley” that a thing in action
13 when a man hath cause, or may bring an action for some
duty 'due to bim, as an action of debt upon an obligation,
anuuity or rent, action of covenant or word, trespass uf goods
taken away, beating or such like” Aud although the King
may grant things in action certain, yet it is said * that the
King himself canzot grant his thing in actiun that is uncertain
88 frespass and such like;” and see 1 Chitty’s Practice of the
Law,” p. 99. It appears plaicly, therefure, that in curreet
legal sense choses in action are not coofined to rights arising
out of contract only.

. Now it surely cannot he the intention of the framers of this
bill to make rights of action for forts, as trespass, aesault,
slander, seduction, &c., sssignable. Yet it is cafficult to say
that the gene-al language here used would not if sanctioned
by the Legislature, hase that result. It wiil not, we think,
be generally received as a prouf of our superiority over our
ancestors in the knowledge of social pulity and juris
prudence, if we should legalize a practice which appeared to
the founders of our juristic system to be fraught with the
gravest evils. Nor ought we readily to charge them with over
estimating the gravity of those evils, if we consider the pre-
cautions which are to be found in the Roman law against the

reault even from a regid adherence to the old rules in all their

. trenchant severity, would not bo less than those which would

follow from n gimple abragation of them. Our old Jaw seems
not to have distinguished, ns regards the dauger which its
rules against maintennnco were framed to prevent, between
the right to bring an action for the recovery of an ascertained
and definite sam, such as would have furnished ground for
the action of debt, and the right to recover an unascertained sum
in damages for an actual or supposed vrong, whether fluwing
from a breach of eontract, or frum what was a tort in reality,
and not in legal fiction merely. Whether the right claimed
consisted in debt or damages, it inveived in its nature the
notion of deprivation of pusessicn, and that was thought to bo
a sufficient reason for confiniag the rewmedy to the person
against whom the tort or breach of contract had been com-
mitted. The King’s eourts were open to &im if ho chose to
resort to them; but this wus a privilege he was not allowed
to transfer to another. Ife must nasert it himself, and assume
all the responsibilities he would thereby incur { when amerce-
ments wero not not merely a furm), or it could not he asserted
at all. To meet the wants of commerce the aid of the
olastie principles of equity has been resorted to, and the sim-
ple rigour of these vld rules has undergone a salutary practi-
<al modification ; yet thataid seems only to have been affurded
for the object of facilitating the dealing with thuse rights to
the benefit of contracts which, by a sort of common coosent,
have been deemed to be legitimate ohjects of commerce ; and
this category appears never to have comprised that clss of
wrongs and breaches of contract, which in judicial diseussions
have been sometimes referred to as *‘ thoss for which vindic-
tive damages might bo given” (see Beckham v. Drake, 2 Ho.
of Ld. Cas. 279). This demarcation seems to be based upor
sound reason and morals. It is to be apprehended, howerer,
that the language of the measure we are now dealing with
would, in effect, remove this salutary distinction,

But, independently of this objectivn, it would seem that
even if the gencral language employed should bo restrained
by ioterpretation to such chuses in activn only as are now
held to be assignable under the equitable doctrine of the
assigaor becoming a trustee for the assignee (Butler’s note
to Co Litt. 332, b, n. 1) ; still the consequences which may
follow from the operation ¢f the terms of the proposed eract.
ment are such as may justly cause alarm. If the bill should
become law, without any alteration in its language, there
seems to be nothing to prevent A., baviag a claim againet B,
however unreasonable, shadowy, or remote, and however un-
likely1tmay be wripen into a right of property by the judgzment
of a Cuurt, frum transferring such claim, by the simple execu-
tion of a deed, to C., whose vwn desperate furtunes may make
Aim indifferent to any retribution which may befall him io the
shupe of costs. For 1t is to bo observed thai the bill contains
no provisioun for giviag security fur custs, and as C. would be
suing in his own right, and for his own benefit, in the eye
of the law, he could not be called to give security under the
present practice (see Purker v. Great Western Itawway Company
19L.J. N.S.C. P. 335}. So A. might be able to 1ndulse in
tr.e vindictive luxury of bringing the scourge ot litzation to
bear on B. without any danger to himself pro falso clamore suo.
The present law, by requiring the action to be brought {rom
that danger, and this no doubt operates as a veiy salutary
protection against the multiplicity of unjust appeals to litiga-
tion. Lo huld that the right to enfurce an obligation shall
not be transferrable from an original party to it to any stranyer,
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seems at first sipht to be, on philosopbical grounds, the true!
principle, and to be involved in the coneeption af un ol gation,

for it iv difficult to kay why the partiss to a contriet have not

a right to insist that it was part of their conteact that the per

auns by and to whom obligations to which they necessanls

Lecome liable are to he perfurmed, should he nx certain as the

thing or subject of the contract itsell.  The rules of our own

Inw us to tho privity of contract, recugnise this principle:

which may be also found in the juris viwcnlum, which in the |
Roman law, was thought to connect the parties to every obli- |
gation.  On the other hand a right ts recover a debt certain .
i3 ersentiully a8 much property as a revisionary interest in '
land, and it is equally diflicult, on principle, to say

why one such right should be assignable and the other

should not  All systems of Buropean law huve, however

recognired the principle, though reluxation of itastrict vigour .
have tnken place in ulmuxt every codo, but precautions have
nevertheless been geunerally taken to prevent the nuschiofs
which a total disregurd of the principlo would produce. An:
enactment zimply in the terms pow under comment would ;
seem to open the duor to all the evils which, in the
advanced perind of the Roman legislution, led to the adoption
of thoge pravivinna which aimed at ahating the noxinms prace
tices -f the redemptores tittum.* It neems very dimbtful, agnin
schether, under the dth section, the debtor would bhe shie to
set off as against the as<ignee any criss demand he might
have as against the assignor in respect of denlmgs prior in
dute to the assignment.  Cuurts of equity have by their rules
on this subject provided for all the<e cyuitable adjustments,
but something more than the concire terms of tlus section
seems to be required in order to ensure that, in a court of
law, the rules of equity will be followed out. A change is so
important a principle as the non-assignnbility at law of a chose
in action, if 1t Le necessary, oughe certninly to be carried out
by such longuage as to lenve nu doubt that all the precautions
which have Leen gradually ndupted in equity fur preventing

the evils against which the legal maxim wus intended to guard
will, as fur as possible, be kept i view, when courts of law are
called upen to apply the nuvel duetrine.  We think it will nccar |
to sll who have considered the ductrines of equity on this head, .
that, besides the objections which have been alrendy alluded to, !
it would be unsafe, o the meagre terms of this section, to !
expect that the new douctrine, ar worked out in courts of law
without the adoption of other le:al rules to the same end will |
operate satisfactorily. At the same time it is obviously incon- .
venient that the incidents of this kind of property should be |
so different according w the particular forum in which it is
attempted to enforce the obligation.

Three graziers at a fair had left their money with their.
hostess, whilst they went to market; one of them returned, |
veceived the money and absconded : the other two sued the|
wuman for delivering what she received from the three befure,
they all came to demand it together. The cause was clearly
against the woman, and judgwent was ready to be pronounced, |
when Mr. Noy, not being employed in the case, desired the
woman to give him a fee, as he could not pleid in her behalf
unless he was employed ; and having reccived it he moved in
arrest of judgment, that he was retained by the defendant, |
and that the case was this :—the defendant had received the.
money from the three together, and was not to deliver it until
the same three demanded it ; that the money was ready when- |
ever the thres men should demand it together: this motion;
altered the whole pruccedings—&-y’s maxims—(referred to .
by Murtin, B,in W

stances, have maintzined an active at law--Brandon v. Scolt,
206 L. J. Q. B. 163.

* Trapp on Malntenswoe, pp. 6—T.

2

atson v. Ecans, 32 L. J. Bx. \37)) !
Nor could all three, it would appear, under these circum-!

)

DIVISION COURTS.

TO CORRESPONDENTS,

Al Cummunications on the aadyect of Divvsiom (hurts, or harang any relation to
Die seen Conris wrean futare to be addressed 0 The dudston s oof the Luse Juurnal,
Harrie %l her ™

Al other (hmmumications are, as hitherto, to be addressed (o ** The Eliters of the
Law Journal, Tsronts.”

THE LAW AND PRACTICE OF THE UPPER
CANADA DIVISION COURTS.

(Continued from page 151.)

Sactions 137 and 138 of the English County Courts Act
(9 & 10 Vie. cap. 95) are nearly identical in terms with
sections 192, 193 and 194 of the Division Courts Act.
Under the English act it was held by Campbell, C. J., at
Nisi Prius, in Estob v. Wright et al, 1 Cox, Mac. & Hert.
527, that the notice wust correctly specify the Court in
which the action is to he brought. The objection to the
notice tendered in evidence was that ic gave notice of an
intended action in the Court of Common Pleas, instead of
the Queen’s Bench, the action having been brought in the
latter court. * There may be,”’ said Lord Cawpbell, C. J.,
«¢at this moment an action in the Court of Common Pleas;
at any rate the notice canuot apply to the present action. . ..
This is nut such a notice as is required by the act.” (Seo
also ZTaylor v. Fenwick, 7 'T. R. 529.)

1o Buck v. Hunter, 2¢ U. C. Q. B. 436, an objection
was tuken to the notice of action, in that it stated that the
plaintiff would * cause a writ of sumwmors to be sued out
of Her Majesty’e County Court of the county of Braat,”
against the defendaut, &e.; whercas the suit was after-
wards commenced, not 11 the county of Braat, but in the
county of Wentworth. The objection to the notice was
sustained.

A notice stating that the suit would be brought ia the
Court of Queen’s Bench or Common Pleas, was held to be
insufficient, and thut the particular court should have been
specified (Bross v. Huber, 18 U. C. Q. B. 282); but a
mistake in describing the statute under which the officer
acted, if it give him notice of the action and of the cause
of action is sufficient, and the reference to the wrong statute
mav be rejected (MeGregorv. Galsworthy, Car. & Ker. 8);
and a slight want of technicality in the deseription of the
writ will not prejudice the notice of action (Robson v.
Speerman, 3 B. & A. 493).

In statiug the cause of action, the snme technieal preci-
sion as in pleading is not necessary; it is sufficient to
apprise the defendant of whet is intended to be procecded
for {Jones v. Bud, 3 B. & Ald. 837).

The act requires dotice of ““one month at least,” and so
the day of service of the notice, and that on which it
expires, ought to be excluded in the reckoning (8 Term
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Rep. 623; 4 M. & R. a

330; 5 Bing 339). In McJutoehv '
Vanateiubnrgh, 8 U. C. Q. B. 248, however, it was held
that a notice rerved 28th March, writ issued 29th April, i
gave o Division Court bailiff the one month’s notico of
action required.

2nd. As to the limitation of the retion.

The six months should be reckoned exclusive of the day
(Young v. Iiggon, 6 M. & W. 49). With regard to
statutory limitations in actions of tort, it is lhid down
generally that the period begins to run from the moment
when the cause of action accrued, and not from the hap-
pening of the damage resulting therefrom (Sutton v. Clark,

Gagn and Wiliam Freeman, getting furth that on the 2nd dry of
February, 1857, Potrofl exccutsd a mortgage on certain lauds in
the county of Wentworth, in fuvour of the defendnnt, Lewis 13
Ficeman, to sccure the sum of £750, which was duly registered
on the 11th of July following : that on the 30th of June, in tho
aamo year, Lewis 3. Freeman assigned the mortgage to the defend-
ant Willinm Freeman, which assigoment was regietered on the
second day of December following.

That on the 29th day of September in the samo year, (1857,)
the bauk recovered a judgment in one of her Majesty’s superior
courts of law at Toronto, ngainst the defendants, Lowis B Free-
wan and Gage, for £610 29 11d, damnges and costa, which
judgment was duly entered up of record, and registered in tho
smd county of Wentworth on the same day: thata fi fa. goods,
issued on szid judgment, had been returned wul'a bona, and by
reason thereof the bank submitted they had acquired alien on the
interest of Lewis B Freeman, in and under such mortgnge, prior
to any interest ncquired by Willinm Freeman in said mortgnge, by

G Taunt. 29; Violet v. Simpson, 8 B. & B. 344; 27 L.J.
Q B. 138). Bat if an act, lawful when doune, but, in
consequence of damage or injury occasioned to another,
became unlawful, the cause of action will only acerue when
such injury happens, and the statute will begin to run from
that period (G'llin v, Boddington, R. & M. 161; Roberts
V. Read, 16 Last. 217; Benoni v. Buckhouse, 28 L. J.
Q. B. 378); and the time of limitation runs from the time
of the cowmmission of the wrongful act, and not from the
time when the plaintiff first had konowledge of it (Huwell
v. Young, & B. & C. 205), unless, indeed, the knowledge
was fraudulently concealed from the plaintiff.

3rd. The eractment is imperative that the action must
be Inid and tried in the ccunty where the wrongful act
complained of was committed.

As regards venue, it was held that a declaration laying
the veaue “in the United Counties of,”’ &e., was bad on
special demurrer (Nelson Road Co. v. Bates, 4 U. C.
C. P. 281).

UPPER CANADA REPORTS.

ERROR AND APPEAL.
(Reported by ALrx GRaxt, Exq., Barrister-at-Law, Reporter to the Qourt.)

[Before the Hox. Sir J. B. Robixsox, Bart., President, the Hox,
P. M Vaxgouauwgr, Chancellor, the Hox. W. H. Drarer,
C.B, C. J.C.P., the Box. V. C. Esten, the Hox. Mg. Jusrice
Ricuarps, the Hox. Mr., Justice HaoaRTY and the Hox. M=.
JusTice Morgison.]

(Ox ax Arezar FRoX TRE COTRT OF CHANCEEY )

Freemax v. Tug Bask or Uprer CaNapa.*

4., on the 2nd of February, 1857, created a mortgago of reat estate in favoor of
B., which was duly registersd on the 1ith of July fullowing.

B, by an endorsemunt oo the niortgage, assigned the same to C.; aubsequently
a judgment was rocovered agatust B., which was duly registered, after which G
registervd the assigomont of mortyage to bimscll ~fleld, affirmiog the judg-
ment of the court below, that the judgment, by reason of ruch pricr recistration,
had priority over the assixument to C.. which, by reason of such non registration,
was f0ld as sgalost the judgment creditor.

The bill in the court below was filed by the The Bank of Upper
Canade against Levi Potroff, Lewis Birely Freeman, Peter James

* The Judg pent i tlus case sas mislsid, so that it could not bo .
—(Rzporrzr's Norr.) ! ot bo roported befura

virtue of the assignment thereof to him: that the monoys secured
by the mortgage were wholly due and unpaid: that tho defondant
i Potroff had been notified of the claim of the bank under their
“judgment, requiring him to pay the bunk, and not to pay any other
i person.

‘.) The prayer of the bill was, that the plaintifis might be declared
entitled to the benefit of such mortgage prior to Wuliam Freewnn,
aud to have the moneys secured thereby applicd in the first place
towards satisfaction of their judgment aud the costy of the suit:
that the necessary accouuts inight be taken: that the amount
found dJue might be paid, or in default of payment foreclosure.

The cvidence in the cancs verified substantially the statements
in the Wll. Potroff and Gage alowed the bill to be taken pro
confesso against them; and the court declared the bank entitled
under their judgment to the beaefit of the mortgage in preferenco
to Witliam Freeman, as the assignee thereof, and to have a
sufficient part of the moncys secured thereby applied in aatisfac-
tion of suck judgment; direcied the usual accounts to bu taken,
and in default of payment a sale of the mortgage premises.

From this decree the defendunt William Freoman appealed, on
the following grounds :—

1st. Because upon the whole case the appellant had acquired an
exclusive right to the mortgage and the money sccured .nereby,
in preference to the respondents, the Bank of Upper Canada, and
the bill ought to bave been dismissed.

20d. Because by the registration of the judgment of the res-
pondents, the Bank of Upper Canada, before the registration of
the assigument of the mortgage in the pleadings mentioned, tho
respondents, the Bank of Upper Canada, acquired no right to the
benefit of the mortgage in preference to the appellant.

8rd. Because the registered judgment of the respondents, the
Bank of Upper Canada, oound only the equitable interest of the
respondent, Lewis Birely Freeman, in the said mortgage, and the
money secured thereby at the time of the registration thereof, and
that the said Lewis Birely Freeman having long before, and prior
to the recovery of the judgment, assigned the said mortgage and
all his interest therein, absolutely, for a valuable consideration
und bona fide to the appellant, the judgment did not attach at
all upon it.

The respondents, the Bank of Upper Canada, contended that they
wera entitled to retain the decree pronounced, on the ground, that
by effect of the registry laws in force at the time of the several
matters ‘a the pleadings mentioned, the appellant's title to the
morigage in question, under the assignment thereof to him, was
postponed to that of the Baok of Upper Canada, hy virtue of the
subseqnent judgment recovered by them against mortgagee, Jewis
Birely Freemcn, the asid judgment having been duly registered in
the county wherein the mortgaged premises wers *ituate before the
assignment was registered.

Potroff also desired the decree should be reversed or varied to
the extent and for the reasons assigoed by the appellant.

Proudfoot for the appellant The effect of the proviso in tae
third section of 13 & 14 Victoria, cb 63, was to render linble for
sale only such property as belonged to the debtor. In this case,
the property in the mo-tgage had ceased to belong to Lewis B.
Freceman long before the bank recovered the judgment uader which
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thes vow claim to havo priority orer the appellant : referring to
MeMee rov Phype, 5Ge Che R 253 Bravin v. Lord xford,
6D M K GO92: Nockins v Gathercole, 6 B M. & d. 15 Sug-
den’s Venders and Parchasers, 421-427,

Brough, Q (', for tho respondents, the Bank of Upper Cann ia
The fact of the jwigment being registered rendors the prior
unregistered conveynuce voidt A aguinst the julgment creditor,
and the property embraced in such unregistered conveyunce from
thence forward is treated as belonging to the debtor until the
jwlgment is entisficd. He cited, amongst other casvs, Latouche v.
Dunsany. (1 Sch. & L. 137.)

Tho judgment of the court was delivered by

Vaxgovouser, C.—This case rests within narrow limits. The
defendant, Lewis B Frecman, having a mortgnge of certum
premises as security to nm for £750, aswugned tho martgage by
decd poll endorsed thercon, on the 30th of June, 1877, to the
defendant Willinm Freeman. The mortgnge was registered, but
tho assignment of it never was  On the 29th of September, 1857,
the plaintiffs, the reapondents here, recovered a jadgment aguinst
the defendnnt Lewis B Freeman, the mortgagee, and caused the
same to be duly registered on the same day in the county where
the mortgaged Innds lic. Tho plainuffs file their Wl to have
this mortgago sccurity realized to pay off this mortgage debt,
claiming that by virtue of the registration they have fustened
their judgment upon it as tho property of Lewis B. Free-
man. Hard as it may appenr, that onc man’s property should
be taken to pay another mau’s debt, yet [ see no menns of escape
from the operation of scction 3 of the statute 13 and 14 Victoris,
chapter 63, or of the sections 2 and 3 combined. Uuder section
261 of chepter 22, Consolidated Statutes of Upper Cannda, the
sheriff might upon a writ of fi. fa against goods, have seized this
mortgnge, (putting the assignment out of sight for the mament,)
and proceeded to enforce pnyment of it. The plaiutiff could of
coursc have execution of it in equity, and the only obstacle offered
ia the assignment of it. But under section three of the 13 & 14
Victoria. chapter 63, we must, us egainst the plainuffs' registered
Jjudgment, hold that this assignment is void, or nop-existent; for
the language of the act is, ** that every deed,” &c., ** whereby any
lands,” &c . ** may be in any wise affected in Inw or in equity shall
be arijudged fraudulent and void, not only against any subsequent
purchaser or mortgagee for valunble considerations, but also agumnst
a subsequent judgment creditor, who shall have registered,” <.
This langunge is too cxplicit to be evaded, though I confess [ have
gought, but in vain, for some distinction on which to withdraw
this case from it. [ have considered the opinion expressed by my
brother Spragge \n McMacter v. Phipps, but I think we should not
be warranted in pu'ting upca the language of the act the narrow
construction which be there ascribes tu it, consiateat as that would
be with all our previous notions as to the rights of judgment
creditors. Were that construction to prevail, the third section so
far as it relates to registered judgments would be inoperative,
becnuse the second section amply provides for all cages of trans-
fer subsequent to the regiatration of the julgment Inanswerto
the plea of hardship. it may be gaid that the policy of the legislature
in cnforcing registration was known ahke to all, and
machinery provided by which each one might secure his title. 1he
provision may be arbitrary, but so are all acts of parliament, from
the Statute of Frauds down, and he who neglects to observe them
has only himself to blame.

Proudfaat contended, that he came within the provisions of the
second section, and was entitled to protection as a purchaser for
valuable consideration without notice. This provisicn appears to

have becn literally copied into our act from section thirteen of the

1 & 2 Victoria, chapter 110, without regard to the distinction
between the two acts.  In the Euglish act it a provision of great
importance. Under our act I do not now see uoder woat set of
circumstances it can be used. It cannot spyly to a case of a
transfer, before that bas arisen which, upoan registration thereof,
is to affect such transfer, for not only would it bo absurd for the
legislature to provide against notice of that which did not exist,
but the third section of the act expressly avouds such transfers by
the prior registration of deeds or judgments subsequently created.
1t cannot relate to a transter executed subsequently to registration,

I for the sume act provides that such registeation shall in equity
1 constitute notice.  When then ean this pooviston apply ?

The appeal must be dismi<aed with costs.

I
i
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| [Before the HoN Arciunsnp McLray, Ex €. J, Presilent,® tho
Hox  Wirntiaw flesey Drarkr, C B, C J, the Hox . M.
I Vaskovanygt, Clhancellor, the [Tox Wisnttax I8 Ricianns, C. J.
LC P, the Hox. Vies-CitaxceiLor Eavgy, the Hox. Mn, Justics

! MonnisoN, and the Hox. Mn, Justick Avast Witsoxs.

(0% AX APPETAL 7P0X THE CoTRY oF CilAYCERT.)

Eriza Hexmimay, Avwvisiarrariix or Micnasn Hesrimmay, Are-
PELLANT, AND JAMES GALLAGHER, RESPONDRNT,

Lease wth right of purchase—ersonal respresentative har at-law

HAA afliemingg the deeron af the Caurt of Chancery, that an aesignment be the
personnd representative of a lesges for yents, does Dot carcy «ith It a right of
Prroinsing the fie aintuned i the lense , but this court var wl the deeres, by

neting the vendsw of the persinal representative to axecute » thortcage npon

v proparty, the conveyancs of ‘rhich he had obtained from the leasora as

Adwiznes of the lease.

Sampeon €. Mcdrtnur, (8 U C. Chan, R, T2) remarked npon and over ruled, so fac
as the same dodided that theright (upun)luu.vonuinrd in a leasy was pvraocalty.
This was an appeal from a decrce of the Court of Chancery, ns

repurted in 8 U. C. Chan. R. 583, where the fucts giving riso to the

case sufficiently appear.

From that decree the plaintiff appealed, on the ground that the
term created in the parcel of land by the tease in the bill mentioncd,
having, on the death of the lessee, Michael Henrihan, becomo
vested in the appellant a3 administratrix, and the ccvenant con-
tnined in the leage on the part of the lewsars, The Cannda Company,
couferring ou the lessee the privilege of purchasing the fee simple
aud inheritance in the said parcel of land, being in unture a cov-
ennnt running with the land, the respondent, Jumes Gallagher,
by virtue of the conveyance and asugnment made to hum by the
appellant, became entitled to the benefit ef such covenant, and to
a conveynnce of the land in fee simple, upnn payment to tho
Cunada Compauy of the purchase money, payable to them accord-
ing to the tenor of the covenant.

J Hilyard Cameron, Q. C , and Brough, Q.C., for the appellant.

The effect of the decree fcom which this appeal is brought is
to declare that the right to purchase the fee vested in the heir-at-
law, end that the administratrix in assigning the term could not
thereby affect the interest of the beir. The lcase in question only
gives an option to purchase.

The fallacy is in treating this mere option of purchasing as if
there wero o valid or binding coutract for a purchase, to which the
court would attach all the rights and liabilities of equitable owner-
ship. The lease only created a term, and the covenant is incor-
porated with it, and has no existence out of or apart from it.

Had this lease been assigned by the lessee himself, it would
undoubtedly have carried with it the right to purchase the fee; by
the death of the lessee the term became vested in the administeatrix,
and the effect of her deed was to pass, and it did in fact pass, to
Gallagher the residue of the term, and if so, the right to purchase
went with it.  Welehman v. Spinks, 5 L. T. N. 8. 385; Green v.
Low, 22 Beav. 625; Thompson v. Guyon, b Sim. 65; Lawes v.
Bennett, 1 Cox 167; Townly v. Bedwell, 14 Ves. 591 ; Re Houghton,
11 Ir. Ch. 1368 ; Sudgen's Vendors and Purchasers, 14th ed. pago
597, were, nmongst other authorities, referred to.

The respondent did not appear.

The judgment of the court was delivered by

Drarer, C J.—The opinion given by tho late Sir J. B. Robin-
son,'in Sampson v. McArthur, was not concurred in by the other

members of the court, and the appeal in that case was dismissed

: exclusively on the points raised by the appenl itself, upon none of
which they thought the p'aintiff entitlied to succed. In that case

. his lordship expressed the opinion that the bill should have been

i dismissed with costs; but the def.adant, McArthur, did not ask

for or desire this, and was willing to take what the decree gave

* Was absont when judgment was pronounced.
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him, not asking for more. and the Canada Company sunply sub-
mited to whatever was decreed and majority of the court neither
expressel, norantended to decude, that the right 10 puichnse was
to be viewed s persovalty, and passed ng such. 1 made n minute
at the time of cur dixsent from the opimen as to that pmut
expressed by bis lordship, though we wll coucurred in dismissing
the appeal.

1 thnnk that the right of purchace did not pass to the admin-
fstratvix; and 1 should hrve becn of opinien that this appeal
should be diamissed with costs but it has accwired 10 us that as
between these purties it ic just that & mortgage should be given
by the defendant 10 the plamutf Al we desive s to protect the
rights of the sntant bers, which we think can effectually be done
by smeerting in the decree and mortgige that it is to be withont
prejudice to the rights of the co-heirs of Mickael Benniban, under
the covenant contmined in the lenve.

The decree will, therefore, be varied to this extent.

COMMON PLEAS.

(Reporied 3y E C JoNts, Esq., Reperier to the Cburt.)

Lavcutexporoucit v. McLeay.

Assessment—Sals of lands for arrrars of taxes.

The north and the asuth half of a 1ot of 1o:d having been aseersed separately and
Gifterent astinta cbarced ngainst eachih 1] ¢ whioh nuiniunts were af erwards
ad tedd toeth-r xnd chinrged azainstthe whe e lot and a pertt 10 ot the wh le
Tut having b cn gotd for 1he cinbined ainounts being the respe tive Alicutages
of tuxes dus upon each half Jot.  2feid, that such rale was illegal.

(C P, 8 T. 2% Vi)

This was an action of ejectment to recover pos-ession of the
south-west guarter of lot No 10, in the 8th concession of the town-
ehip of Inni=6), to which the deteudunt appeared sud defended
for the whole of the land cinimed.

The plaintiff claimed title as lessee of the Rev. Samuel B.
Ardugh, rector of Burrie, and who, assuch rector, 13 grantee of the
Crowo.

Tbe defendant claimed title under a deed from James Clement.
who purchased the Innd at & sale of lands for taxes in the county
of Simcoe, and obtained a deed from the sheriff 1n pursuatce of
such purchnse.

The trial took place before Morrison, J., at Barrie, in March,

The plaintiff putin the patent. dated 21st January. 1836, grant-
ing amang other lands, the who e of No 10 in the 8th concession
of Innixfil, as a glebe and ¢n lowment to be held appartenant with
the par-onage or tectory, nt the town of Barrie, and a lease fram
the rector to the plantiff. dated the 2ud of April, 1856, of the south
south half of this lot No. 1V, for the period of twenty-one years,
renlering rent.

The defendant put in a deed from the sheriff of Simcoe to James
Cle.cnt. dated the 26th of July, 1859. for the premises claimed,
and a deed for the same land tram Crement 10 the defeudant.

The land was snld for taxes under a writ thom the treasurer,
dated the 23rd of February, 1838, de-ignating the whote of lot No.
10, containing 20U acres, the taxes upon which were stated at
$7202 Tho sale took place on the 13th of July, 1858

The treasurer was examined s & witness, and by a memoran-
dum -at in by the parties it was admiited that the following
shoulu be reccived a8 his evidence:

LAW JG

Lot No 10, in the 8th coucession of Tonifl, was included io
the warrant of the treasurer of the county of Simcae to the
sheriff of the same county. for the year 1858, for the wale of lands
in arrear fur taxes, with directions to seil thix tat fur £18 0« *1d
the lot baving fullen in arrear for that am wat in the tollowiog
manuer, as appears by the books in the treasurer's office:

For the year 1853 the whnle lot was assessed for £1 128. 734,
and was entered for that amount in the treasurer’s books ats
whole lot

Fur the year 1854 the whole lot wan ncsessed for £2 7« &d.
and was eytered for tat ooy i tho teayurer’s books 8s o
wholo lod i

URNAL. (August, 1864.

For the year 1855 the ot was asscssed as the north and south
halves, at £1 8« 43d tur ench half. and the treasurer appeurs to
huve coupted the two halves together thus :

North bhuif, v, £1 8 44
Seath baif, 1200 {6y g5 34 }'92 16s. 9d.

on the assessment roll, and to sull huve entered the lot asa whole
one in s books

For the year 1856 it was again assessed ns two halves, north and
south, but the treasure  utered it on bis books as a whole lot,
209 ncres.

For the year 1857 the sooth half alane was nssessed on the non-
rerrdent Toll, and the trencurer then divided the Jot, an making the
entry i hi< books. into the norih and south halves, and chinrged
agnst ench hatf £8 23 6, being one-balf of the whole thx, then
aganst the whole lot 3 and aguinst the south half he plicid in
addition the rum of £1 1583. 1d, being the tax aganst that balf
for 1837.

Tu the year 1858 the whole ot was returned to the sheriff asin
arrcar for £18 0w 1d | beir g the above nmounts of £8 24, 6d., £8
Zs 6d and £1 16s. 1d, which iaclude in them the interest at 10
per cent. from year to yenr.

The gheriff advertised the lot as a whole lot, and sold fifty acres
off the scuth half.

A lease ot the north half of this lot for twenty-one yeare, from
the rector ta Jubn Dickie, dated the Y«t of December, 1852, was
put in, and it was swoen that eight or uine years before the trial,
Dickie lived on the lot under the lease; that he raised a <hanty
un the lot, and lived there fur tour montbs or longer, and did somo
uniderbrushing, aud hived a long ume in the towuship, leaving
about five years ngo.

it was contended for the plaintiff that the offering the whole lot
for sule for taxes partly due ou the whole and partly due on the
south half ouly, wis illegal; that. the taxes wot being appor-
tioned, the owners of ench half would have to redeem the whole,

The lemined judze directed a verdict for the plamtiff, with leave
reserved to defen lunt to move to euter a verdict for bim if the
court should be ot opinion that the warrunt of the treasurer and
tue sale by the eheriff were valid,

In Easter Term, 26 Vic, MeMichael obtained a rule nisi on the
leave reserved.

McCurithy, for the plaintiff, shewed cause this term. The north
and south halves should hinve been nsgesged separately for somo
years hefore 1857, 1u 1857 the south half was separately asses-
red, and therefore the sale of the whole 1ot  © the separate ar-
rearsges on each ha!f of it was unwarranted The treasurer's
duty was to keep different sccounts with these balf lots. He re-
ferred to Cen Stat U ¢ ch. 55 83 115, 124: Doe dem Upper et
al v Ecards. 50 C. Q B 8§94; Ridout v, Kerchum, 50U C C.
P.50; MGdlx Lungton, 9U C Q B. 9 ; llall~ Il 22 (.
C Q B 578; Sbhatd v Ruderick, 11 A. & Ei. 38; Clarke v.
Woods, 2 Exch 396.

McMichael ~upported tbe rule. contending that the sale was re-
gulur; it was warranted by the trewsuarer’s hooks, which bad never
praperly separated the halt lut«, but had returnel the whole lot
in oue parcel for the purp.ses of taxution. Leck v. Hunro, 4 U.
C.C P 863.

Apax Wirsox, J - It does notappear in what manner this laod
was ussessed for the years 1852 to 1836 inclumively ; whether in
the nawe of the owner. under the 16th Vie. ch. 182, sec 7, orin
the name of any occupunt, sec 7, or in the names of the owner
and occupant. sec. 7. It does not even appear very distinctiy
whether the land was assesved as ** non-resident laod " or not.

1t may during these years have beea nusessed in the name of
sonie Person ns OWner or occupier; it was assessed for 1853 and
18533 av a whale lot, bat for the years 1855 and 1856 the balves
seem to huve bLeea scparately assessed. although the treaxurer,
while be cutered esch hialf lot of 100 scres in his books as asses-
sed for a separate suw, carried out the whole quantity of land at
200 acres. and for the total taxes, as if it were » single sum, and
as a singlo rating or lot.

Whether th re was an§f and what poesession. and hy whom du-
ring these four yoars i not properly cxplained  Itag sud that
John Dickie, who heeame the lessee under the Rev Mr. Ardugh in
Documber, 1852, lived on the north bulf for scvoers! months aiout
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the year<« 1391 or 1835, putup » vhanty and did some anderhen<h. l negecsmentain this particuiar, they <houll b

d ro av ta cor-

inz. and enutioned to Lve in the tawnship untid abont the yenr | responid with the assessment rolls 1l at be possit.¢ 30 to read them,

1838, This nrty accaunt for the division of the lotw halves
the years 1835, 1836 and 1857.

From such very imperfect information I will assume that in the
yenrs 1833 nad 1231 the whole lot was asveswed as a single Int
and properly so | will nlso assume, for although Dickie received
a lense in December, 1852, he miny not have enteredd on the Innd
or have been known to the agscssor during thede years, and the
assessor would therefore be fully just:fied in treating the lot as an
entire lot; see secs 7 and 8 of the nct. T will also assume that
in the years 1855, 1856 and 1857 the assessor for ench year hal
guch information ar knowledge as inducel him to sdivide the Im
into the north and couth halves, as separite negesaable properties
and that he did so divide it appears from the admissions of the
parties [t may not, therefore, he very materinl whether in any
or what nnme, or in what eapacity it was enterrd by the assessnr
in bis book in connexion with this lot, or with either haif.  The
principal question i3, what is the ass2<sment, and by shom and
whenis is made?  Isit the rating upon the assessment voll ? or
is it the entry upon the collector’s roll ? or iz it the entry made hy
the treasurer in his books? Tne rourine appears to be:—The
nssessor mukes up his roll, aswessing all land« and in the names of
all persons A3 owners or accupiers, excepting in the ease of nen-
residents, who do not de<ire their names to be entered  The ns-
sessor delivers this roll to the clerk of the municipality, who pute
up a copy of it for public invpection.  The clerk transmits 8 enpy
of this roll to the county clerk. The clerk of each municipality
makes out a collector’s rolt far the township, &¢ . in whicl: he sets
dowrn the name in full of each party acsesced, and the carrect as-
sessed value of tie real and personal property of each party : and
ho also mukes out in a roll the lots, parts of lots, ar parcels of
1and as.es<ed against non-residents whoce names have not heen
set down in the nssessor’s voll.  The collectar returng his relt tn
the treasurer of the township. The treasucer of each munici-
pality furnishes the county treacurer with a copy of the collector's
roll returned. The trensuier of the county nfter this receives all
such arrears. The treasurer of the county enters under the
heading of each municipality in his connty all the lands therein
on which it appears from the returns made to him by the clerk of
the municipahty, and from the collectar’s roll rveturned to him
that there are any taxes unpaid, and the amounts so due. And
whenever a portion of the tax on any Iand has heen in arrear for
five years, the treasurer of the county jssues his warrant to the
sheaiff to lery on the land (ar thaarrenrs. The assessar, when he
assesses nny person. but before he completes his roll. ia required
1o teave for every party named therean n notice of the value at
which bis property lins been nsecssed: and any person camplain.
ing of vuch assessmeut can apply for velief to the court of revi-
sion.  The party assessed may aleo have incpection of his ngeess.
ment fiom the copy put up by the clerk hefare the court sits
When the revision is coneluled, * the roll is finally revived and
corrected,” and it is declared to be ** valid, and to bind all parties
concerned.”

‘The collector’s roll ¢ontaing some of the particulars of the
asecx~ment roll, copied from that roll  No ane knows anvthing
of what actually gaes into ths roll, although he knews that nath-
ing ought ta ga threre but what is upn the aeseszment roli The
collector’s roll is made. not fur th: purpese of creating a charge.
but for the purpose of collecting a cbarge already made by the
asse sment roll,

Ir like manner, when this roll is returned to the tawns<hip trea-
surer. and & copy by him sent to the county treasurer, and an
eniry made by bim 1o bis books. no charge is created ; the arrears
are merely recorded for final collection.

It appearsto me. therefore, that the ** nesessment ™ is the rating
which is made upon the avseswnent roll by the assecenr and that
it is completed when the roll i finally passed  1f this be so, then
it follows that the entry as made upon that roll is the nscessment
whi. b 13 to povern, and thit all the ather copies and entries onght
ta correvpond with the prunary roll, and are only capics of and
entries from it

As the asseesments for 1835, 1856 and 1857 were made 1arinst
theso half lots, and as the treasnrer's books are not against the

atrd an { think they tiny be vead,

Fram those con-iderationy it appeara that the assesaments of
1833 to 1857, being made azainst the half lot anly, da not su-
tharze the charges of the two to be combiued agamst the whole
lot—and n portion of the whale Int to be sold for the separate
arrearages due upan each half of it

The decivions of our courts befire referred to show how the lasw
must he upon these fucts : thut the sale of the purtion of the whale
ia nnt the part that would have been solid upon a =ale of » portion
aff each Of the halves that were charged. and that each part ) as
besn thu- chirged with twice ns much as it aught to have br -n
and thit ns such sales are realiy a forfeiture of the freehold they
must be conducted with the utmost regularity.

It 19 no answer to say that the treasurer micht, on heing satis-
fied that any parcel of land had been sub-divided, have received
the propurtienate amount of the tax charzed upon the whole for
this is nat a case where (he whole has heen charzed, but where
the sub livivians have heen charged, and the whole is attempted
to he made responsibie for it,

The provision referred to is when the aseessor, according to the
hest infarmition in his pawer, hay asses<ed and returned a whole
lot which <hould really be in parcels. and which may be strictly
linhle ta be treated thenceforward as a whole lot if the partics
aff-cted do not correct it by appeal, or huve it corrected by the
treasarer. Tt hac no application to this case, which is just the
couverse nf the ane referred to

As nn guestion was raised hefore us as to the liability or non-
liahility of this Iand bring part of a rectory approprintion, 10 be
aold ahenlutely for taxes, we express na apininn upon it, and from
the conclusion at which we have arrived it is not necessary we
should da ro.

The postea will thercfore be delivered to the plaintiff,

Per cur.—Rule dizcharged.

Hrsry Haacre v. PETER ADAMSON.

Mogistrate—Conciction by~ Wronalful arrest—Quarhing of conviclion—Nulice of
action—Chm Stat U C.,¢0. 126,

Actl~n azainet s mazieteate for wroneful arrert and lopriesnnment. uprn & cone
viction fir amihing spiritonus liquirs without hieense. oontrary to & 1y hiw, &e.
The 1nt count of the derlaration wae in tresprse, the 20d jo case—to which the
defondant plaulad 0ot g ity hy statute Ac

At tha trlal the selifaz of the Hquor, for which the plainti@ was eonvicted, twas
follv proved 1 alen that the convictian had neter bewn reafed. A v zdict was
rend-red for the p'ato T for $100 2 rach «of the coun‘s fa tho declarstion. On
motion, in the alternative, for o nanenit ar & new trial.

Heoldo 1ot Thst under Sae 3 ch. 120 Can Stat. an & tion of teespsry Wil net
Sty 7 ~ainsat n @agistrite nntil the concietion ¢complali d of has teen quashed.
211}, That the convictim reformd to never having been seals? ft wae not peces.
ReTy t-;\ treat tt as a valid conviction and to bave it quashed befuro action

hraaght,

3rd. That n twhhetanding tho eanvictian was void  he defendant wac entitled
to nntlea nlacti n. aeha wae acting 1w hix offloal eapactty of magistrate and
had Jaelsdictinn over the plamti aud the sut ject msiter, 46

4th That asonly one wrong was complained of by plaintiff, he cannot recover on
m..dtlwo separety coutila, but must clect o which of thems ho will enter his
cerdlet,

Sem'de. that plaintiff cannot peeover an the first count becanse the maristrste
hed neladicti .n, &c . and by the provision tu tho statute tho action should bo
tn eRw charginz mallce,

5th That on whichuver fu=t the verdict {4 enterad th s damagee must be reduced
to thewe cen's under Cinn S:ar U C et 128 gect. 17, ae plalnlifl war proved
s gulity of the affenice of chich e was convietend,” aud that tu this ooepect thoe
atatiife anptiee 3¢ well th actime of trgepase ax th cane.

Gth That the ctatute dose nat reqaire any pacticalar addition or description ot
the magistraty v be given o the uotico of active served up n him,

(C P, T2 Vic,

This was an action againet a magistrate for an alieged wrongful
arrest and himprizosment of the plaintiff. upen a censiction for
seliing spirituons liquors without licen<e. contrary to the hy-laws
of the towust ip of Stanley, in the counties of Huron and Bruce.

Tho 1st court of tho declaration wias in trespass. The 2ad
count in case.

The defendant pleaded not guilty by statute, and he stated the
following public acts in the margin of s plea —Consol, Stats.
of U €, ch 125, secs. 1 to 20 incinsive: alsa ch H4. sec 243,
suhb cectiona 6, 7, and R and A & B.. scc. 246, sub-sectiovs | to
6 inclusive, and secs 248 to 2538 inclusive.
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The eause was triedd at the last Goderich assizes before the | havierg been entered into according to the 5 Geo. I1. ch. 19, the

Chief Justice of the Queen’s Bench, when a verdict was rendered
for tho plaintiff of S100 on the 1t count and 3100 on the 2ad
count

At the trial at the close of the plaintiff's care the defendant
objected there could De no 1ecovery vn the trespass count, nor on
the 20d count, which i3 1o cuase, because the conviction had not
been quashed; but there was a variance between the 2nd count
and the notice of action, the declaration stating that the defendant
was a justice of the peace, the notice not doing so; that the war-
raut onght to have been quashed before the action was brought ;
and that there was no evidence of mahice.

For the plaintif, it was contended that the magistrate bad no
autherity to issue his warrant to arrest after the conviction had
been removed by certiorart, und therefore tiespass would lie ; that
the conviction was bad; it was never sealed. No by-law was
proved on which the warrant purported to be founded. If such a
by-lnw did exist, it should have Leea set forth in the warrant to
shew that the warrant was in conformity with it.  That there was
no variance, the notice being addressed to the defesdant as a
justice of the peace or acting, &s a Justice of the pence.

The learned Clief Justice overruled all the objections, although
with some doubt as to the first count.

The defence was then gone into. It was shown that afier the
plaiutiff was convicted be adwitted there was ample esidence in
suppurt of the charge agaiust um of selling liquor without a
liceuse. He cumplained of the anount of the penalty, but it was
the smallest which the by-law allowed. The defendant adeised
him to petition the township cvuncil to remit part of the penalty.
The plaiutsff had been a tavern-keeper for fifteen years, and had
been a member of the tuwnship council; he had been before the
defendant as a justice of the peace on furmer occasions. The
township by-law was pruved.  The plaintiff petitioned the council
fur the remussion of his fine. He had applied for a licenze but
was too late, as the full number of licenses had been then issued
which the council could grant. The selliug of the higuor was
clearly proved.

The learncd Chief Justice left it to the jury to say whether the
conviction had been sealed, stating if it bad not it was invahd,
in not reciting the by-law and showing that it authorized the
fining and imprisvning which the conviction imposed. He also
left it to the jury to »ay whether the defendant had issued the
warrant after he was aware the conviction had been removed by 8

defendant was authonized o issuing his warrant, or beeanse the

damages are excessive and because the plaintiff has recovered
on both counts for the same wrong ; or why the plaintiff should
aot elect on which count he s hnll enter his verdict.

i Llus last tern R, A. Hrrison shewed cnuse  The conviction

, should have been under the seals of the justices, aud as it was not

it was void Paley on Summary Conwictions, 4 Ed. 126, 243;
{Reqina ~. The [nhabuants of St Poul, 7Q. B 232 A by-hw
inot under seal was refused ta be quashed because it was void,
!lhc smne rule applies to convictivus; In re. Croft, 17Q B U
<C. 269, It should also have recited the by-lasr under wiich the
! justices professed to act. This essentinl form i3 now dspensed
| 'with by the ¥7Tth Vic ¢ 28  That the conviction being bad tres-
(pas3 will ie  Brooks v Hodekinson. $ H. & N 712; Cameron v.
 Lightfoot, 2 W Bl 1192 Gray v, McCarty, 22Q B U.C 568;
Lawrenson v. Hill. 10 Ir C L. Rep 177 Leary v. Patrick, 15
"Q B. 266 Haylock v. Sparke, 1 £ & Bl. 471 ; Paley on Convic-
,tong, 398-9.  As to the 2nd count he referred to Gray v. Cook-
-son. 16 East, 13 : Rogrrs v. Jones, 3 B & C.409; Bross v. luber,
15Q B.U € 625 There was evidence of malice; Burney v.
“Qorham, 1 C. P ¥ C 838 It wag then argued that ou issuing
ithe warrant the defendant acted ministerially, not judicially.
That the want of a recognizance did not authorize the magistrate
,to proceed against the cerlivram, it is only by practice that the
‘courts have extended the statute to convictious; Paley oo Cun-
"victiong, 363-6  As to the recovery on each count he cited,
Holford v Dunnett, T M 348  If. Cameren supported the rule
and contended that even salthough the convictiun should nave been
under seal tresyass will ot lie so long as it has notteen quashed,
"Gates v Deverush, 6 3 B. U C 260 That the magistrate had
jurisdiction and therefore could not be a trespusser ; that trespass
will not lie under ch. 126, sec. 1, 2, or 3; that Bross v. Huber,
_before referred to, shews that sec 17 of the statute, applics as
“well to trespass as to case, and therefore if the plaintiff is entitled
"to a verdict at all on the st count the damages should be reduced
to three cents; that the notice should have stated the defendant
was a magistrate. and it is not sufficient that it is Jirccted to him
. as n magistrate ; that the defendant did nothing after ke had notice
. of the certiorari, although no recognizance had been entered into,
“he had issued his warrant before the certiorari had issued, though
after he had notice that it would be applied for. and all he Jid
fter was not to withdraw it; and that the plaintif must elect 29

certiorars, and if they found tue conviction was not sealed. and |10 which ccunt he will take his verdict upon.

that the defendunt knew of the removal of the conviction before |

Apay Wison, J.—The act ch. 126, provides, sec. 1, ¢ that

he issued his warrant to find on the first count for the plainufl. | every action brought agmnst a justice of the peace for any act
As to the second cuunt the Chief Justice directe  the jury there  done by him in the execution of his duty ay such justice, ®ith
was strong evidence shewing probable cause for the conviction ; respect to any matter within hae jurisdiction as such _]usllce,‘:«hﬂ"‘bc
an abscnce of malice, and the defendant acted bona fide; but if - an action on the case, &c.” S_cclion.‘l.." thatina matter in \_\'h!ph
the warrant was issued after the defendant knew of the removal | s justice of the peace has not jurisdiction, or.cx.cccds his jurisdic-
of xhef copvic.uon_.!tl;‘nt wasl §o]mc el}'xdcngﬂlofgt \.va;n ofdprnlhnhle i tion, or for any action (ilonc m;)dc'r any convn(t:tmn.. ortdl(‘f m:r:v;ll:‘;
cause for issuing it, from which malice might be inferred.  Leave | rant, any person injured may obtain a warrant aga‘ast him 1
was reserved to the defendant to move to enter a nonsuit on the | same form and in the same case as he might have done before
1st count, if it should be thought, case and not trespass was the the passing of the act.” DBut that by sec. 3 “uo suck action
proper remedy, and leave was also reserved to the defendant to | sball be brought for an_\';hing dene under such cunviction or order
move to reduce the verdict ot the 2od count, if the jury found for , until it has been quashed ™ These provistons are taken from the
the plaintiff on that couat, to the sum mentioned inJch.yl'.!G of the Tmpirial Act, ]lq& 12 Vie, ch 44. An action of trespass will
Consel. Stats. of U. C, sec. 17.  The defendant’s counsel con- ,not now lie against a magistrate until the ¢ conviction or order
tended that this section applicd as well to the Ist as to the Zud | has been quashed.” fur sec. 1 limits the form of action to cace, w0
count, upon which the jury found for the plantiff as before, iong as the magistrate had junsdiction over the matter adjudi-
stated. cated upon.

I1. Camercn, in last Michaclmas Term, moved for and obtained ;  There is some little confusion in these provisions for which see
a rule calling on the plaintiff to show cause why a nonsuit should * Barton v. Bricknell, 13 Q B. 895, and Leary v. Datrick, 15 Q B.
not be entered op the first count pursuant to leavo, and why the 266  The conviction and warrant in this instance have not been
damages on the 2ad count should not be reduced to three cents. | guashed, but the plantiff says the conviction being voud for want
Remerai shoal ok bs el ale i om.i1al Rranion for e bo sronté a3 mo-sonvicion In Juw ar in Tact bad erer been

' Sho eL a ) o . At = A

dtrection in ruling the plaintiff was entitled to recover substantial made. The cansolidatud Act of Canada, ch 103. sec. 42, requires
damages on the 2nd coun?, and to recover on the 1st count, . the *“conviction” to be drawn up in form by the justice or jus-

although the convicti n had not been quashed. and in ruling there
was no vaviance between the notice of action anti the 2ad count.
and that the defendant acted without reasanab’e and probable
cause, and also why n new trial should not be granted upon all or
acy of the above grounds, and also because no recognizance

tices, under his or their band aud 2eal,_or hands and scals.
also sec 50

Tn the cace of Reqinas The Inhabuants of St Paul, helore
referred to, an cxception was taken to the order, that it was not
sealed, although thure were certain impressions printed as and to

Sec
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represented seals, but that this was not a sufficient sealing; the: to be gaven, and in the absence of such a direction we should be

court however decided the order was sufliciently sealed  In that!
case the want of seals was one of the grounds taken on motion
to quash the order, and it does not seem to have been thought
that that would not have been a proper cause for whick to quash’
the order, if the seals had been really wanting. The decizion 1n |
our own court however, before referred to in 17 Q B 269, is
against this view, for there the Chief Justico said the Municipal ‘
Act requires that by-laws shall be under seal,—¢* if this is not|
sealed, and it nppears that it is not, and never was, it follosws that |
what we are asked to set aside is not a by-law, und we have no
power to quash it, nor is there any need that it should be
quashed.”

The case The Ring v. Austrey, 6 M. & S. 319, would seem to
shew that the court would eutertain 8 motion to qaash a certifi- |
cate for not being sealed, when by the terms of the statute it wasl
requaired to be under the hands and seals of certain persons, )
although for the want of such seals the certificate was held to be |
void. Oae reasor, perhaps, for such an interference may be that !
a ¢ couviction” rny more t. na * by-law,” does not. ex v fer.
mini, mean &n astrument .der seal. A conviction is only the |
entering on parchmect the proceedings of the court which have
already taken place, it is like recording judgment in a superior
court, Iutclunson v. Lounds, 4 B. & Ad 118  Although the
ccenviction, for waut of such seals, may, notwithstanding suchl
defect, be quasbed on application, 1 do nut think it follows that it
is uecessary to do so, for by this material and esecntial defect in |
it, it is not such a proceeding as the statute requires, and there |
is, therefore, in poiut of law, no conviction.

The plaintiff must therefore be considered to be in the hke;
position ir seeking for redress by action, when there has been no
conviction, as he would have been if he had succeeded in baving
the conviction quashed, aud to bring an action, if he chose to do
80, for the proceedings wrongfully taken against him, but this |
action must be in case, under the first ¢cction of the act, because
the magistrate had jurisdiction.

The conviction being void dues not however dispense with the
necessity of notice of action to the defendant, as he unquestionably
acted as a magistrate in all he did, and had complete jurisdiction
over the plaiatiff, and over the subject matter upon which he
adjudicated, accordiugly potice of action was duly served setung|
forth the two cauzes of activa in the declaration contained ; we |
have no doubt that as only one wrong was doue to the plainuff, |
and not two diTerent acts, ot two wroungs, that the plainff can-
not recover on 1wo separate counts which represent two distingt |
causes of action  Iolford v Dunnett, 7 M. & W. 348, bcforc'

il
]
)

cited, and also tae ease of Ruthuen v. Stinson, lately decided in
this court clearly establish this.

The plaintiff should be put, toerefore, to his election as to
which count he will enter his verdict upon. We do not think he
should have recovered on the first count at all, because the magis-
trate had jurisdiction of the offence, and by the express provicions
of the statute the remedy in such a case should have been in an
action on the case charging malico.

On whichever count the verdict is entered we are of opinion
the damages to be recovered should only he three cents, because
the plaintiff, by his own <hewing, was proved very clearly to have
been ** guilty of the offence of which he was convicted.” and in
our opinion this section of the statute applies ns well to actions of
trespasy s to case, and we see no reason why there should be
any distinction whatever between une furm of action and another
in this respeet  The case above mentioned in 15 Q B. U. C. 625,
is an authority for this construction.

If there should be any question upen the reservation at the
trial, a8 to the defendant’s *ight to have the damages reduced to
three cents on the count in trespass, in case the plainuff should
clect to take his verdict upon that couat, we shall be obliged to
order a new trinl generally without costs, and 1n that event we think
the plaintiff should not recover upon either count  Not upon the
first count, hecause the magistrate had jurisdiction and did not
exceed his juricdiction, nor upon the «eennd count, because there
was 1o conviction provel asg i« there alleged i

The notice of action is nnt ohje.tinble. the statute dace not
requiro any particular addition or description of the magistralc\

l moval of the conviction by certiorar:.

carrying the general wnclination of the courts, to maintain magis-
trates when they have been acting justly and reasonably, quite
too far by giving effect to so hiteral and critical an exception as
has been taken to tins notice. See Clutty's Forms, 9 Edu. 38;
Arch. Pr. 11 Ed 1290,

We nlso feel there would be great difficulty in giving cffect to
the want of a recognizance when all the purposes of the recog-
nizance have been answered, and when the objection to the want
of 1t was not raised at the trial, but was taken for the first time
before us upon this application for a new trial.

It may be that the learned Chief Justice stated the case rather
more strongly against the defendant than may bave been quite
warranted, but we do not feel quite justified in setting aside the
verdict i tofo upoa that account, ag there were other circum-
stances beside this particular cne from which malice might, to
some extent, he inferred.  The point to winch we have referred
in the learned Chief Justice's direction is contained in this part of
his charge—~** The warraut was issued after the notice of the re-
I think this sbews a want
of reasonable and probable cause for issuing the warrant, {rom
which the jury may infer malice” While according to the case
of Buuth v. Clwe, 10 C. B. 827, in which the judge of a county
court issued an order for committal of the defeadant after the
service of a prohibition upon lum, the direction to the jury should
rather have been, as it was there, * that if the defendant, in
making the order, acted under the oni fide helief that kus duty
as julge of the county court rendered it incumbent upon him to
do sv, notwithstanding the prohibition, the act done by bhim must
be considered as done in pursuance of the County Court Act, and
th it he was therefure eutitled to notice,”’—which seems o indi-
cate that if g notice of action had been given the hke question of
bund fides would hase beea submitted to the jury for the general
acquittal of the prisuner.

1o the present casec mala fides was rather assumed from the
defendant’s issuing bis warrant after he had notice of the certior-
ari, than the dund fides of the act left to the jury ; but stll, rs wo
have befure said, there were other circumstances properly left to
the jury as to the Jdefeadant's conduet.

The rule will therefore be ahsolute for the plaintiff to elect upon
which count he will enter his veridict, and upon such election a
verdict for the defendaat will be entered on the count; that the
damages be then reduced to turee ceots for the plawmtfl. On
failure of the plaintiff wo to elect, or if he elect to enter lis ver-
dict on the first count, and refusc so to reduce his damages, then
the rule will be absolute generally for a new trial without costs.

Per cur.—Rulc absolute.

Park v. Humpnrer.

Trover—Jont contract.

A end B having eontracted with C to put in the crops on a certain farm, and to
do all the nwcessary farm work thereon for the wholo geason, and for which
thev were to have on ~half of the cropa for that vear: under the contract A
and B swesd 3 quantity of wheat, and B having atsconded, his interest in the
wheat while growing, was cold under an execution jseed on a judgment,
obtalued in the divieicn conzt, against B at *he auit of D, who bucrue tho
purihaser thereof AL subsequently wold all hicinterest, and that of B in the
wheat, t0 C, who harvested 1t. D having breught an action of trover to re.
cover the one quarter of the quantity of tha wheat. claiming o have bucome
the ownor of that portinn of {t by purchare at salc o the writ of execution
from the dirialon court, which was produced and proved at the trial bnt no
certifird copy of the judgment sigued by the clerk, and sealed with the seal of
the court. was produced

He/d. that as bstwesn A and B the contract was jolnt, and that trover by D. for
the onaquarter anld to him. under the exacution 2zainst B, was not main-
tajrable  2{edd. alen, that as against a party whose g wd« have been aold under
anexecution feom the dicfsdon onurt, the prsduction of the writ of execution 1a
mafiicient. but that as beiween a third party and tho vendeo upder thoe execn-
tion, the judsment In sappori of it should be showo,

[C. P, H.T, &7 Vie.]

This was an appeal from the county court of the county of
Norfolk, in which the plaintiff declared in trover, end on the
commeon counts

The appeilant, on the 27th day of Apsil, in the year 1861,
made the following agreement with Millard and Brown: « {t is
agreed between Johu J. Park, of the first part, and John Mitlard
and Mark Brown of the sccond part, that the ssid John J. Park
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will furnish u team of horses avd such farming implements as are

required for use ou the furm, together with seed to be sovn on
the place, and the partics of the gecond pait agiee to do ull the
work in a good and proper manner nnd in preper season, and ng
the paaty of the first part shall direct; and harvvest all the grain
raised on the farm, and each party to pay for the threshing of
their respective share of the grain raised by the said parties on
the farm; the partics of the secoud part agree further tokeep up
the {ences and repair them when needed for the protection of the
crops at their own cost and expouse. They also ngree to draw
and sow the pla-ter required on tho place at their own expense,
the first party to furuish the plaster at the bed or will.  The
second parties agree to buard all threshers who may be engaged
to thresh on the place to dig ull the potatoes und other roots
and house the share of the party of the first part. They are nlso
to do the haying, and to put two-thirds of all produce on the
farm in the barn for the party of the first party; and they fur-
ther agree not te go off the piace 10 do any work at any time
during the scason when their lubor is required thercon. This
buargain to be for this summer and full, aud to ceuse when the
fall work is done.”

Hyde Park Farm, April 27:h, 1801.

For the year 18623 the agreement wag parol, varied in this,
that Park was not to find borses, and Millard and Brown were to
huve half, instesd of one-third, of the crops for that year.

In the fall of 1862 wheat was sown on about forty acres. In
December, 1862, Biown absconded.  On the 7th of January 1863,
one Waod, bailiff of the third division court of the county of
Norfolk, sold Bruwu's quarter of this wheat, then growing, ot an
execution against his goods, issued out of that court ona judg.
ment recovered by Humphrey, the respondent, against Brown.
In July, 1863, Mi'lard sold his own iuterest in the wheat yet
growing, and professed to sell Brown’s also to Park, who, in his
own right, and by virtue of this sale, claimed all the wheat which
ho harvested aud dealt with as his own. Humphrey. under the
anle to him by the bailiff, claimed a quarter of the wheat, and
offered to binrvest the whole. in performance, thus far, of Millard
aud Brown’s agreement with Purk, who would not permit him to
do it. Ezxcepting this offer to harvext it, it did not appear Hum.
phrey offered to do or did any thing else.  After Park harvested
the wheat, and claimed all as bis own, this action was brought to
recover one-quarter of it.

At the trial before his honor Judge Salmon, at the sittings of
the county court in September Jart, the piaintiff Humphrey rested
his right to recover Brown’s share of the wheat, estimated at be-
tween 500 aud 600 bushels, on the proof of thie agreement, and
that Mitlard and Brown bad sown the wheat, and on proving the
sale of Brown's interest in it, under the execution. and on proof
of his offer to harvest it, and Park’s vefusal to allow him. For
the defendant it wa« objected by Mr Matheson, < that the plun-
tiff could not maintain the action, Millard and Brown being part-
ners, and the court could not enquire what share or interest
Browo had in the wheat”” The learned Judge overruled the
objection, giving leave to the then defendaut Park to move
agawst bis ruliag, if the jury should find against him.  The jury
found a verdict for Humpbrey against Park for $150.

Next term Matheson moved a rule on the 6th October, calling
on the plaiutiff, upon notice of the rule to be given to bim or his
attorney, on the 8th day of October instant, to shew caure why
tho verdict entered for the plaintiff iv that cause should not be
set aside and a nonsuit eotered on the grounds that no sufficient
or legal evidence was given at the trial of the causc of the judg-
ment alleged to have been recovered in the third division court
for the county of Norfolk by the plaintiff against one Brown, and
on the grounds that the plaintiff had no locus stand: in that hon-
orable court to maintain the action, inasmuch as it would be
necessary to take an account of the partnership transactions and
deahings between said Beown and Millard before he conld main-
tain said action, and on grounds reserved at the trial of the cause,
Upoo heerivg the parties, the learned Judge gave the fullowing
judgment :

Upon the first of the two points rais-d by this rule, T am of
opimoen that Millard and Brown were ‘enaunts in commou, and
, ot partners in the wheat putin on the defendant’s furm, on
" shares, each having n separnte thongh undivided interest of one
| quarter in it, and that therefore the points raised by Matheson

on that ground will not apply ; that Millard had o power to dis-
. puse of or sell to the defendant Brown’s interest in the wheat;
that the claim defendant had against Millard and Brown was not
oni¢ incurred on account of this wheat; Brown only signing the

note as security for Millard for a pair of borses, in which he bad
no interest. As vegurds the other point raised, that it was
i requistie, in addition to producing and prosing the execution
| issued from the third disision court for this ccunty, and the sale
. by the buliff, under it, of Broww's intevest to the pluntiff; that
! a certifind copy of the judgment, signed by the cierk and sealed
! with the seal ot the court. or the clerk’s bovks ought also to have
i been produced ; I have some doubt on the point, but incline in
this ense, upon the whole, to think not, more particularly as the
piainnff who purchased from the bailiff is the exveution creditor,
and would therefore, 1 take it, net be ¢nnridered in the light of a
stranger, apd it was proved by the bailifi that he was present
when the judgment was obtained  If a ceruficate or memoran-
dum of the judgment was absolutely neces-ary. thiz is very par-
ticularly given in the first purt of the execution itself, where the
clerk certifies, under the seal of the court, that onn particular
day judgment was obtained. specifying the amount of debt and
also of the costs, and that it was vusatisfied, shewing on ity fage
that it was matter in which the court had jurisdiction  The de-
fendant purchased the wheat from Millard long after the sale,
knowing ¢!l the circumstances, and that Brown had hft the
country, and at less than one-half its value, as proved by the
plaintiff at the trial, and not attempted to be refuted or devied by
the defendunt. I therefore dischnarge the rule, giviog the de-
fendant four days to enter an appeal.

Against this judgment Park appealed for the reasons follow-
ing:

Ist. That under the circumstances no action of trover can be
maiutained.

2nd That under the circumatances reported by the fearned
county court judge, there was not sufficicut evidence of a judg-
ment to support the bailiff's sale.

During last term this appeal came ou to be by

Anderson, for the appellant, contended, that the right was
joint and conld not be severed, aud that Milard had a right to
sell the whole to Park.  He cited Hare v. Colry et ul, 1 Cro. EL
W3 Mayhew v, Herrick. 7 C. B. 229; Morgan v. Marquis, 9
Exch. 145; Addison on Torts, 191, 2, 3.

J. Read, for respondent, contended that the bailiff could sell
Brown's right in the growing wheat, and thit one quarter of tho
wheat was respondent's, who offered to do all Brown was re-
quired to do to entitle bim to it. and that Mdlard's aaic to appei-
lant only pas<ed his share. He cited Delisle v Dewertt, 18 U. C.
Q B., 155: Story on Partnership, 4, sees 261, 2, 8, 307, 8, 1,
12, 417, 20, 53; White v. Morris, 11 C. B. 1015.

Jonx Wirsox, J.—Looking at this agrecment, we construe jt,
not as a letting of the land on shares, by which a term and pos-
ecssion of it were acquired by Millnrd and Browa, but as a con-
tract for remuncration for their care aud labour in growing the
crops, to be performed by them as Park directed. It is hke the
case of MHare et al v, Celey, Cro. Eliz 143. As between Millard
and Brown the contiact was joint, the remuneration joint. by
other crops as well as wheat; any breach of that contract by
Park gave them jointly n right of action against him. It does
not appear, under these circumstances, that Miilard and Brown
performed their agreement with Park, and could not have sever-
| ally recosered from him, in an action of trover, a quarter of the

wheat. At the time of the sale their right to it had not arisen.

But i Brown could not bimself recoaver a quarter of the wheat,
{ Humphrey, hiy vendee, conld not Before Mitlard and Brown
‘c«uld have recovered ou their joint contract, they must have

; shown a substantial performance of it, which Humphrey did not



August, 1864.]

LAW JOURNAL.

[Vol. X.—211

attempt to ~hew.  But assume, for the moment, that Millard did
perform what he and Brown bad agreed to do. although the ovi-
dence shews that Brown dil nothing sfter December, and Hum-
phrey, s vendee, offered to hwivest the wheat only, could
Birown bave cliumed one-halt of the halt’ of this whent as lus,
without any nsxeit of Millard to a divicion of their jouint hnif, or
of Purk to n division of the whole? They bad riphts to adjust
with Park, rights to adjust between themseives  But Humphrey i
is at mout, the vendee of Brown by wmenns of the sale on the
execution.  For all tle purpoees of dealing with this question, -
Millard and Brown were contractors au this joint enteiprise;
neither could, a3 between themselves. huve asserted the nght to |
tuke half of the half of the wheat, without adjusting the debts !
and accounting for the Inbor nud debts incurred 1u rexpeet to it
The horses were Millard’s It was the work to be performed hy
them, we infer, which entitled Millard and Brown to hulf the
crops instead of one third, ag it had been when Park found the
horses  We think Brown could not have brought trover agninst
Park for this wheat, and therefore Humphiey, bis veuder, cannot

This virtually disposes of the case, but we are asked to dispose
of the other puint  Ag against the pirty himeelf whose goods
have been sold by the bubff vader execution, it is enough to
thow an execution, but a3 between a third part; and a vendee
under nn execution we think the judgmeut in support of it ought
to be +hewn.

Judgment will be to allow the sppeal and to direct the court
below 10 enter 4 nonsuit, pursuant to the leave reserved.

Ler cur.—Appeal allowed.

BAkkER ET AL v. VANLUVEN,

Agreement—Sulstantial performance—.tceeptance and acquicsesnce— Wk and
lalour, de

A having <dgned an agreement, not noder gasl. in the fllowing wards: ¢ Ta
Wihum Baher Christopher Vanluren. Joho Anstey Zadoc Wrisht, and John .
Hughos, gentlemen —We, the underrigiied, Uneerstending that you hase ro. !
folved G butd a chusch 30 W 40 feet, st a ense of §1 i ia the village of B,
do hereby covensnt and promise 10 pay you the reversl w1t 1e opposite ou~ res.
prectice tames. toassist you in the erection of 1he sl church, and we bind
ours dves o pay & fourth of fald submeriptiin cvery three upathe. and that
the wheln T pats on or before the et of Octaber 190 —1nd the pirties
hinving duilt a church st the place named tnirty six fiet wide hy firtv elubt
feet Lo and of tha ealuwat 21,200, with which A four:d no faule, bist heed 2
pew therein cusbiintivd fur bhis own ss, whith he had alwaysoceupled  He'd,
that the church bulit was a sahetuntial perf riiance of the agrecment, and
held also, that by the acqui-scenie and acceptante of the wotk by A & new
conteact nigzht b inferred 1o which A, would Lo hsble for woik aod labour |
and materisls provided.

(€ P,ILT.2 Vie) |

This was an action, brought in the county court of the united
counties of Frontenac, Leunox and Addingten, to recover $100
and interest, being a subscription, by the defendaut, for building
o cbureh, in the following words ¢ ;

“To Wm. Buker, Christopher Vanluven, John Andey, Zidoc
Wright and Julin Hughes, gentlemen,—We, the undersigned, '
understanding that you have resolved to build a church 30 X 40.
feet, at a cost of $1,000 (one thousand dollars). in the willage of

attersea, do hereby covenant aud promise to pay you the xeve-
il sums appasite our respeciive names to assist you in the erec-
tion of said church, and that we hind ourselves to pay a fomth
of said subscription every three monthe, and that the whole be
paid on or before the Ist of October, 18G0.” It was not under

seal, |
The declaration contained n specisl count on thig contract
averring performance, and also the common counts. !

The defendant pleaded ta the first connt, that tho plaintiff did
not crect and huild & church in the village of Battersea in manner
and form as in the declaration alleged. IHe pleaded never in-
debted to the common counts. H

The cause was tried before the judge of the county court of
the united counties of Frountenac, Lennox and Addiogton, at the
sittings held at Kingston in December last.

The plaintiffe praved that the defendant subseribed the instra.
ment, that a church had veen bt by them which had been
called the “ Wesleyan Chureh,” and had been dedicated nund
opeved for diviue service in the year 1861: that the defendant |

- raieed,

‘e SE.200

had a pew cushioned ie the charch for his own nye, which he bas
always occupied ; that gome trouble had areen between the
defendnnt aud plaintiff<; that the defendant did wot find ot
with the church, but said it was larger thin the specifications.
The church was, in fuct, 36 feet wids by 48 feet long, and worth
$1.200.  The defendant made no odjection to the building untl
he was called upon for his subscription

For the defence it was ohjecred that the defendant had agreed
to pay for a church 80 fect by 40 feet: that the cne bt was 36
feet by 48 teet; that the defendant never promised to pay for

“such n church.

Leave was reserved to move to enter a nonsuit or the objec-
tions taken.

The jury was charged to return s verdict for the plaintff if
they betieved the defendant promised to pay the F:00 mentioned
in the subscription, and that they mizhe allow interest it they
thought proper.  The verdict was for the plaiatiffy for $112

Ta Jrauary Term of the County Court, Gulderslieve obtained
the following rule :=It iy ordered tha the phuntitf, upon notice
of the rule to be given ta his attorney, shall, within four days,
shew cause why the verdict obtained in thiz ciase should not be
set aside and instend thereof 8 nonsuit entered pur-unnt to leave
reserved at the trial of this cause. on the following grounds:
that the plaintiffs at saud trinl proved the performance. by them,

Pof a different contract from that a'leged in their declaration,

namely. the erection of a church of the wize, thirty-six feet in
width by forty-cight feet in length, instead of a church thirty
feec in width and furty feet in leagth, as alleged in said dechira-
tian as forming the consideration of the defendnut’s promise
declared on, and in the mean time all proceedings be stayed.

Sir Henry Smuh, Q. C., +hewed cause.

C. F. Gilidorslieve was henrd in suppnrt of the rule, whercupon
tho learned juldge delivered the following judgment :

The conduct of the defendaut in resisting the payment of big
suhseription, because the plaintiffs have bwit a lurger church, a
hetter church. and a more valuahle church than the one coutem-
plated appears to me 10 say the Jeast of it. unreasonable and vut
of the odinary course of things  The defendnnt, however, has a
right to avail himself of every advantage which the lnw allows
him n resisting this suit Qi examining the ptondings and evi-

“dence. and in lnoking inte the anthorities the court finds atselt

compelled to hold that the plaintiff< ~annot recover on the present
record. The mair question is, what is the is-ue rased by the
first plea  The plainriffz allege, in their declaration, th «t i con-
cideration that the plaintiffs would cans<e and procure to be erected
and bailt a church in the village of Buttersen, of the size 30 feet
in wid'h and 40 feet in lenptd at n cost of 31 000, the defendant

i promised that he would pay them %10 on the Ist October. 1860,
followed with an averment that the plainuffs did cause aud pro-

cure the said church to he erected and built.  The defeudant
pleads ¢ that the plaintiffs did not canse and procure to he erected
and built a church in the manner and form asn the declaration
alleged.”  There can he no misunderstanding as to the iswue thus
The plajutiffs ascert that they cansed a church 30 feet 1n
width and 40 feet in length to be erected st n cost of 51,000, The
defendant denies the allegation in direct terms.  The evidence
praduced at the trial proved that the plsintifis erected a chuich
48 feet in length and 36 feet in width at a cost of about S1,200.
The caurt cannot say that 48 and 36 amouunt to the same thing,
or that 34 means 30. The evidence gustains the plea. and dis-
proves the allegation in regard 1o the erection made in the decla.
ration  The dimencions of the church. and the cost of it, have
heen made matorial allegations of the declaration.  The defendant

hias travereed them as guch, and, according to the evidence, the

isene should have been found for the defendant, unless it ean be
«nid that 30 feet oxnress the samo thing as 40 feet. and 36 feet
the same thing as 48 feat. and F1.000 represents the same amount
The argumenta adirecsed to the court, npon shewing
canse to the Tale, <o forcibly by S [lonry Smath, appenrs to mo
have heen predicated on an erroncous assumption ot the reintion
between the parties. namely, that the church was bt for the
defendant by the plaiotiffs, under a contract to build betwecn
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them,  This 13 not the ease  The convideration upon which the |
prowmise to pny the $100 is founded is treated as a contract to |
build between the present partiecs.  The consideration upon whnch

the defendant pronsaed to pay the plunuffs 3100 is set ontau |
thet declaration as follows: ¢ That the plantifls would cause and
procurc to be crected and built & church of the wmize 30 feet in

widih nud 40 feet in length, at o cost of $1,000, for th use of the |
defendant and others.”  This conmderntion is prospective and |
conditional, aund the execution of it, as imd in the declaration, is |
a condition precedent to the perturmance of the promise by the |
defendaut. The plainuffs have alleged 1 their declaration an |
execution of the consideration in the terins of the contract; but

the cvidence hins shewn that it was executed in a different manner i
and at vanance with that alleged in the declaration.  On a party :
subscribing to n church or a shanty, he has a right to make his |
own terms, and trustees and comimttees may make their terms |
also; but trustees cannot compel a subscriber to pay if they -
depart from the terms of the subxcripion, The present plaintifls
in building a Iarger church and a more extensive one than that
mentioned in the declaration and subscription bock, have so de- .
parted  The defendant had an undoubted right to say to the

plaintiffs, [ will subscribe $100 towards the erection of a church |
for the Wesleyan Methodists, at Batterzes, of certain dimensions,
that is to say, 30 fect wide nnd 40 long; but I will not givea
cent towards a cburch built for the Presbyterians or Roman
Catholics, or any other body than the Methodists, or towards any
church of lurger dimen~ions than 30 feet in width and 40 feet in
length ; and this, in effect, is what he hus really said.  To meet
the evidence, the plasintifts should have alleged that they have
executed the consideratioz on which the defendant pronmised to
pay the S100, by causing a church to be erected of the size of 36
feet in width and 48 feet in length, at a cost of %1,200. Such a
declaration would, I apprehend, be held bad on demurrer. It is
truc enough that when a contract has been entered into for the
building ot & house for a certain sum of money, to be paid on the
completion of the bumlding, in accordance with certain plans and
specifications, it is not necessary to the maintenance of an action
upon the contract that there should be an exact performance of
the contract in every minute particular : sub-tantial performance
is suflicient,  The present action is not brought upon a building
contract, but upon a promise to pay $31C0 towards the erection
and building of a church, to be built of & certain dunension, aud
of a certain value The defendant had it not in his power to
accept or reject the bauiluing  He had nothing to do with the
building of the church ; but he has promised 10 contribute towarls
the erection of a church of specific dimensions, of & specific cost,
and to no other according to the evidence. The proof is that the
plaintiffs have built an edifice of different dimensions and of dsffer-
ent value from what they allege in their declaration to have bailt

They canuot be said to have substantially esecuted the considera-
tion. They have crected a church, it is true, but not in the terms
of 1he agreement on which the defendant promised to pay the one
hundred dollars.  This is not a case on which the plaiutiffs can
full back on the common couunts, nad recover upan tie guanfum
merwt.  This 1s not an action by the builders on 2 bundding agree-
ment to recover the contract price, or to recover the value of the
work done and muteriuls found, ngainst a party who has accepted
the building and enjoys the possession  The fact that the defend-
ant rents » pew in the church cannot make any difference: any
person who couforms to the rules of the church, and can pay for
a pew, may reut it.  If a man declares npor a special agreement,
and likewise vpon o guanium meruit, and at the trisl prove s
specinl agreement, but different from what is laid, he caunot
recover on cither count; not on the first, because of the variance,
nor on the second, becuuse there was a special agreement ; but if
he prove a special agreement, and the work done, but not pursuant
10 agreement, he shall vecover upon the quantum meruat. It can-
not be said, in a legal sense, that the church at Battersea was
erected in pursuance of any agreement with the defendant or thut
any work wax done or performed for bim in regard toat  The

contract for the building of it was with the plaintiffs themselves;
and the work perfrmed wn the erection of the church was per-
formed for thewm and not for the defendant 1t s for the plaintifis

defendant to a proper sense of duty, or whether relief caunot Yo
had in another quarter, on a ground of the knowledge of the de-
viation and ncquiexence in them. On the present record, under
the evidence, I think the plaintitls cannot recover. Thercfore the
rule to enter n nonsuit must be made nbsolute.

I would refer to Neale v. Rateliff, 15 Q B.916; Becch v. White,
4 P.& D 390; Priar v. Grey etal, 15 Q B 831 : Porcher v.
Gardner, 8 C. B 461 5 Meniasff'v. Read, 7 C. B. 139; Wn. Saund.
S19; Il v, Mount, 18 C. B. 72; Thompson v. Gullespy, 6 E. &
B. 209.

From the judgment of the County Court the pliintiffs appealed
to the Court of Common Pleas, aud contended that the verdict for
the plaintiffs rendered in this cause should stand aund that the
rule for o nonsuit should have been discharged on the grounds
that the plaintiffs have proved that the contract set out in the
declaration has been by the plaintiffs substantially performed;
that the work done by the plaiotiffs had been accepted by the

“defendant ; that the plaintiffs did not prove the performance of a

different contract from that alleged in the declaration ; *hat under
the common counts of the declaration the plaintiffy are entitled to
recover under the evidence.

Sir Il Smith, Q. C., for the appellant, contended that there was
a substantial performauce of the contract and an acceptance ot
the church.  Addison on Contracts, 5 ed. 410, 1040; Saund, on
Pleadings and Evidence, 2 vols 961; Ireson v. Yason,13 U C C.
P, 323; O'Kell w. Smith, 1 Starkie, 107; Fisher v. Samuda, 1
Camp. 190; Lucas v. Godwin, 8 Bing N. C. 737; Chappel v.
1hicks, 4 Tyr. 43 Stavers v. Curling, 3 Bing N. C. 335; God v.
Harper, 3Q B. U. C. 67; Basten v Butter, 7 East. 484 ; Money-
penny v Hartland, 2 C & P. 373 Wetherell v. Bird, 2 Ad. & E.
373 Hayselden v Staff, 5 A. & E. 161.

A. Crooks, Q C.,for the respondent, contended that the building
of the church of the size mentioned in the subscription list wasa
condition precedent to the paying the subscription, and that there
wa. not a performance of the contract so as to entitle him to
recover. He cited Munro v. Butt, 8 Et & Bl 738; Cutter v.
Powell, 2 Smith, .. . 1, 19, 30; Swevewright v. Archibald, 17 Q.
B 103; Gaskin v Counter, 6 U. C C. V. 99;: Munro v. Butt, 4
Jur. NS 1231; Blyth v. Samuda, 2 F. & F. 430; Cross v. Elgin,
2 B. & Ad. 106.

Joux Wirsox, J.—With deference to the opinion of the learned
judge, we think he was mistaken in applying to this case the
principle in the leading case of Cutter v Powell, and on all the
cases depending upon it. It belongs, we thiok, to that class of
cases, in which a substantinl performance of the contract is all
that is requived to entitle the party to recover who has thus per-
formed it; or to that class of caves, where by acquiescence and
acceptazce of the work, a new contract may be inferred s¢ as to
entitle the plaintiff to recover for his work and materials. Here
the essence of the contract was the building of a church. for the
use of 2 certain denomiaation, who were to use it, and the partics
who uged it would seem to be those who were eatitled to sny how
far the huilding was constructed according to the contract. True,
its dimensions and value were stated, and it exceeded them in both
particulars, but it was built satisfactorily, from all that appears,
to every oue interested, to thase for whom it was built aud who
were to occupy it. and to the appellant himself, for he found no
fault with the building, and he took a pew, which he fitted up for
bis own use and occupted. He did not object to the size of the
building until called upor to pay his subscription We are of
opinion the learned judge was vight in bis first impression of the
case. The jury would have been well warranted in finding, as
matter of fact, that <he contract was snbstantially performed, and
they in cffect so found it, by finding a verdict for the plaintff.
It would scem unresasonable that the defendant should allow the
plaictiffs to go on with the building. of the increased size, and
after it was all finished in strict accordance with the contract in
every other particular, and, after using and occupying it, then
turn upon them and say, * you have not performed your contract.”

We think the judgment of the court below shonld be reversed,

| the rule for a nonsuit discharged, and the postea given to the
| ‘N | plaufls.
to consider whether a special 1cplication mght not briug the |

Per cur.—Appeat allowed.
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PRACTICE COURT.

(Reparted hy Rovert A. HargisoN, Ksq, Barrster-al-Law),

McKenszig BT AL v, Harrgs.

Specully endarsel writs—Interest—Prumity of pudyments— Vrauld— Collusion, what
constitutes— Effect of endursement of clavm for sutrest.

A rubsejuent Jadzment ereditor cannot sttack a preor Judgment on the ground ¢

of irrezularity, mreh ac insuMctency of special endorsement o the wat of sum-
wons, to snpport u tinal judzmoent fa detanle of sppearance

A nuh-;quvul Judgmuent creditor may attack a pror judgtucat on the ground Of
fraud.

Where the applicaticn is really in the interest of a zubsequent judzment eraditor,
the mero tact that the gudiment debtor mahea an altislavit (o support of the
apphieation, i not cuovveh to make i the psrty applying

Whiera the debt i« bomet pde due, the circtmstance that the debtor facilitates the
plalotit’s recnvery of & gudenient on a special v endoraed weit, ¢fen 1n pursn-
ance of & previvus understandiog, while b defendy suits brought agasu @ hun
by other credifora, is not envugh to constitnte frand.

The Con Stat. U.C cap 26, sec 17, which avoids yuigments obtained on cogno-
vita de hvered under circumstances therein mentioned, does not extond to judyg
ments obtaitied under specaslly endarsed weita,

Quure ~1s the tact t at the debtor agrees 10 expedito the creditor’s recoveryof a
Just debt by judzment, under any crrcumstances, a collusive a frandulent ora
weangful proceeding ¢ Wate v. Lard, 13 € C € P.259 10 this respect dontted

Semine —The endorgenient for interest on a specially eaducred weit, 35 in general
a watter of clsim only, 1 it bo correct, judgment yoes rightly for st without
any cuquiry, where tho plaiottf clajms i, and detendant does not dispute at

{Practice Court, Juno 1%, 1564 )

I A, Harrison obtained, during Ensior term Inst, & vule calling
on the plantitffsto show cause, 1st. Why the fiunl judgment which
wag entered as on a specinlly endorsed writ, the execution issued
thereon, and all subs<equent proceedings, should not be set aside
for irregularity, because the writ of summons was endorsed for
interest, without showing that the cluim for interest arises upon a
contract, express or implied, to pay interest.  lad. Why the
judzment and execution, or the execution and all proceedings had
thereon, should not be set aside, because the judgment and execu-

"must be tied by an iscue to be directed for that purpaese (Klem
v Ktan, 7UC Co LD 296, Feryuseon v, Banrd, 10U.C C.P 443);
that the plainnffs’ execution should bo postponed, under nny cir-
cumstances (MeGee v, Baud, 3 U. C. Pr. R. 1; Buluer v. Youny, 3

L TN S 1ug).

. The &t was issued on the 24th February, 1864, aud was spe-

. cially endorsed as follows:

i The following are the purticulars of the plaintiffy’ claim:

Dr.

- 1863, July 31, Balance ....eeee oo 31,5639 70 — 181 — 377 66

Oct. 11, Note oer venen oene . 104 42 — 112 — 319
, 1864, Jun. 31, Bulauce of interest. 75 08
$1,719 70 &80 84

Cr.

i
| 1863. Oct. 27, By cash ceeee civeeeee $200 60 — 96 { S5 26

875 38
'S80 81

| ]
1864. Jan. 31, Balanco ..ceevvs e 1,519 70 balance {

l

81,719 70

, 1664, Jan 31, To balance...eeeeen ... 1,519 70
“On which the plaintiffs ¢laim interest until judgment
Judgment was entered about tho 14th March,
1864, for....... . $1,529 93 debt,
P; $ 101 S . 28 47 custy,

csesesarens oe

. $1,558 10
For which sum an execution was placed in the shenff’s hands on
the 1%th of the swme month, on which he seized, and under which
he held the goods.

The defendant swore, that, pursuant to a previous understand-
ing with the plaintiff, aund for the purpose of giving them & pre-

Making ceeveiiiennn. .

tion are fraudulent and void as against the creditors of the defen- \ ferential judgment, he did not put in any defence to the writ
dant, as the judgment and execution were obtained through collu- ! served, but aHowed the plaintiffs to obtain judgment : that on his
sion between the plaintffs and defendant, and with intent to defeat : telling the plaintiffs’ agent, in February Iast, he had been threa-
and delay creditors of the defendant, or with the intent of giving ! tened to te sued by Stewnrt & McIntyre bat who had afterwards
a preference to the plainuffs ever the other creditors of the defen- | agreed not to sue him if he would send them 3200 on account in
dant.  8rd. Why, upon the grounds last nforesmid. the execution | a few days, the plaintiffs’ agent advised him not to send the money
of the plaintifis should not be postponed as to the satisfaction | to Stewart & Mclntyre, but to pay it to him ; and that the agent
thereof until after the execution at the suit of Robert Mclntyre i algo got him to consent that the plaintiffs shoul! get what the
and other creditors of the defendant against the goods of the | agent said would be a friendly judgment for their clmm, promising
defendant be satisfies.  4tb. \Why such osher rule or order as to ’ thut they would protect bim by the judgment, and make his other
an issue or otherwise should not be made as to the court should | creditors wait upon him. asthey (tbe plaintiff<) being a rich house,
seem mecet, upon grounds disclused in the affidavits and papers | could afford to wait for him after they got judgment; that upon
filed  56th, And why such rule or ovder as to the costs of this | these aseurances and promises he did pot send the $200 to
application and all subsequent proceedings should not be made as * Stewart & Mclntyre, and did rot put in any defence to the writ;
to the court should seem mect, upon grouunds disclosed 1n affidawits | that on the 20th February he wrote to the plaintiffs that some of

and papers filed.

S Richards, Q. C., showed cause. Ile argued that the motion
was made on behalf of Robert Mclutyre, a judgment creditor,
subsequent to the plaintiffs’; that a subsequent judement creditor
could nut make such an appheation ( Wosen v
Pr. R 3745 Balfour v. Eilison, 3 Th, 30); that interest wag
demanded before the action was brought, as the affi
he produced showed (Mearns v. The Grand Trunk Rulway Co.. 6
U.C L 3 62; Sranding v Torrance, 4 U. C L ). 2355 Rodway
v. Lucas, 10 Exch. 667); that the judgmeont could not be frau-
dulent. becuuse the nction was not defended : that a preference is
not fraud: and becides, there was a just debt (Young v. Christe,
7 Grant, 3125 Wood v. e, TQ B 892).

2

R A Harricon, contra, submitied that the application was for
defendant as well as Melntyre, because that the defendant had
made an affilavit to sustain the motion; but it was of no conse-
qnence whether the defendaut was o party to it or not—the appli-
cation should prevayt (Armour v Carruthers, 20U C.Pr R 217: he
also cited Rogersv Iunt, 10 Exch 474 : MeKwnstryv Arnold, 4 U.
C L J 68): that frand, in law, was suflicient to affect these proceed.
ing<: that the plamtifls were actively concerned in procuring the de-
femdant o Jet them obtain judgment without a defence (Con Stat.
U. C cap. 26; Derrin v Boues, 5 U. C. L. J. 138); that the
questicn of collusion, if it exist (and the case depends upon it),

Witsen, 2 U C. |

tavits which *

| his creditors were pressing bh'm, and he wished the plaintiffs to get
| their friendly judgment, pursuant to the understanding with Mr,
: Cleghorn, their agent; that the answer recerved from the piaiuntiffs
"was in part as follows :—¢ We have to tell you that we have in-
structed onr solicitors to get judgment against yon as soon as they
; can, and will explaio to them the object of our taking this course.
i if you can’t send the 3200, send all you can by return post ”
| That before making the ariangement with the plaintiifs, he was
1 justly indebted tc Siewart & Mclatyre and other creditors in large
| sums of money, of which the plainuffs, before getting h s consent
| to the judgment, were well aware ; that on the sheniff yevying on
" his goods he wrote to the plaintiffs asking them if that was the way
they were going to protect him, for it was contrary to the under-
standing; that the plaintiffs answered to tho effect that «“Qur
solicitors say the shenff cannot be instructed to stay proceedings,
as it would give priority to any execution that he might have atter
us.  You see, therefore, that any execution after ours, will force
the sheriff on with ours

Duncan Mclotyre swore, that Rebert Mclotyre obtained judg-
ment, on the 25th Apiil, 1864, against the defendant for $992
debt, and 333 24 costy, and an execution had been given to the
shenft thereon: that defeadunt owed Stewart & Melntyre (Stewart
being new dead) for four promiveary notes for 200 each, with
interest from the 24th April, 1860; that the defendant had stated
to deponent be (the defendant) was not able to meet his engage-
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ments or to pay hix debts i full 3 and that e was in this state of
ingotvency before the plamtiths jnduced bim to silow them to get
their friendly judgment agninst tnm,

Mr Dencon mnde aflidnvit. amaong other things. to the effect
that the defendunt was wsolvent, nnd unable to pay his debts in
full when the judgment was obnined by the plaintiffs ngant him.
83 he (Mr Deacen) bad learned trow the detendant hmself

There wero varivus other matters sworn to in the affi-lanits filed
for the application, winch it is not material to reenpitulute or to
notice.

Jumes Cleghorn, the pliintiffs’ agent swore, that *ie defendant
Justly owed the plaiatffs the amount of the juds.uent, and tind
owed them the debt tor nbout three years: thay the debt which
the defendant centrncted with Steware & Melutyre was for the
purchase fiom them of a house nnd shop aud piece of land for
S1.800; that be had paid for principal and interest on account
SL130; that the defendant had never received, as he sad, any
deed or bond for the same; that when the defendant said o
Cleghorn lie was going to pay $200 more on the shop, Cleghorn
said to him, as he had already paid so much on that property out
of the goods got fiom the plamnffs and others, he ought not to
pry more until he had made payments on account of the goods
that had been supplied to him; that in February last the defen-
dant showed him o statement of his aff urs, in which he appeared
to have 2300 over nond nbuve ali his liabitities (n copy of the state
ment was filed, showing S1,180 in the defeadant’s fuvour) ; that
the defendant had paid the plaintiffs $120 on the judgmeut ; that
the judgment was obtained 1n the usual course, and there was no
frand or collusion between the plmntiffs and the defendant ; that
the sole object of the plainuffs in recovering judgment was to
recover the amount due to them, and there was no intention or
agreement whatevee to defent or delay any of his other creditors

Mr. McLennan swore, that on the 31st January, 1864, he had
been intormed and believed the defendant adnntted the correctness
of the balance of the plantiff’s account of $1,519 70 to Cleghorn ;
that the 1nterest at 6 per cent. on this sum from that dav to the
14th March, 1864, when judgnent was signed, was S10 23, wak-
ing the principal sum of $1.529 93; that it i3 u-ual to add
iutere~t to accounts from the e they become due unti! jadgment.

Mr McKenzie slso made an affi lanit denying collusion.

Apax WireoN, J.—Upon the affi tavits filed on hehalf of plain-
tiffy, claims wasadmitted by the defendant, in February last, to be
correct ae it was made up to the 31st Junuary at the sum of
$1.519 70. No clnim of interest was then made for the future—
but interest is embraced in the stutement up to the 3ist January—~—
nor was any promise to pay interest mnde by the defendant.

It is not dented n< expiessly sworn by the defendunt that it was
arranged hetween the plaintiffs and defendant that the detendant
chould give them ¢ & preferential judgment, or a friendly judg-
meut, and that the plaintiffs should protect hun by the judgment,
and make his other creditors wait upon him

It is ctenr that interest has been included in the judgment to
the amount of $10 23, from the §1st January to the 1dth March,
when the judgment was entered.

The justice of the plaintffy’ debt is not disputed, for whi~h,
excepting their judgment and execution, they have no security
Nor isthe justice of McIntyre’s claim disputed. But t is said he
still has the property in his owa hands which he gobd to the defen
dnant for $1,800, as security for his judgment for %1,025 24, which
i3 al) that is now owing to him upon the property.

Tho case of Armour v. Carruthers 2 U. C Pr Rep 2i7 i3 an
authbority to show that Robert Mclntyre may make such an apph-
cation ns the present on the grountd of frand or collusion. but not
on the ground raised as to the specind endorsement. for that is an
irregulnrity at the most, of which none but the defendant himself
can complmin.  (See Wdson v. Wulson, 3 U. C. P'r. Rep. 874;
Balfour v Elison, 3 U C Pr Rep. 30)

1t is unnece~rary, therefore, to enquire into the propriety of the
claim made for interest; for 1 am of opimon, althaugh the defen-
dant has wmade an sffilavit to support this application, he isnot:
applying to set it aside, and that the application is really made by '
Mclutyre only.

If it were necessary, however, to enquire into the propriety of -
the special endorsement for juterest, I should hold that 1n this caso !

the elim 13 for a hqnifated demand in movey ; beciuwe it it a
debt neknowledged by the defendnnt to be due by him to the
plantiff« of & particulnr sum, on the 31«t January, 1864 and is
therefure within the 15th svction of the Co . won Law Piocedure
Act, ny on ‘*a simp'e contia t debt ™ Then the emdurention for
nterest is a mmtier of el merely by the plintff. It it be cor-
rect. jndgment goes rightly for it, witheut any enqniry, becnuse
the pluintdf ¢luams 1t and detendant does not dispute it If 1t bo
not correct, the defendant may cither enter an appearance and
resixt it before a jury, or may apply to the court to set aside the
juwigment signed, onr n summary nppheation.

Tue court can sav nothing about the claim, whether it is right
or nut  The plaiutff iy not obliged to «how upon the face of his
claim that he iy indisputably and unquestionably entitled to it ; it
19 sufficivnt that he clauns it. ‘

[n this case, however, there is almast a conclusive reason why
the plaintiffs would seem to be entitled to interest from the defen-
dant, and it i3 that they bave charged him with ioterest to the
Stst January, and be has adinitred this to be correct. e could
searcely be allowed to sny now that be was not any further to pry
interest on this debt It it were right to pay interest at ail, it is
right to coatinue that interest [t 18 never doubted that whea
ouce interest beging, it is to be continued. The contest always is,
swhether it is to begin or not.

The case of Young v Chrustie, 7 Grant. 312, properly decides,
ae to the question of fraud, that a julgnent by defiult is not
within the terms of Con. Stat U C cnp. 26, sec 17. winch applies
merely to it confession of judgment, cogaovit actionem or warraut
of attorney to confess judgment. and that a priority obtained by
one creditor upon a jadgment by defanlt over naother creditor
whose action has beeu defended, is no ground for treatiog the
judgmeut as fraadulert.

Then the case of Wood v. Dizie (7 Q B 892) is clear authority
that a sale of property for giod consuleration is not, either at
commmon law or by the statute of Elizabeth, franiulent and void
merely becauce it is made with the intention to defeat the expected
execution of a judgment creditor.

An aceord sud gati-faction is good to take a smaller sum in
antisfaction of a greater, when the defendant in the cause agrees
alse to with traw a ples of infancy ~bich he ha plended ( Cooper
v Durker, 15 C B. 822). and no doubt it would he good to with-
draw nny other plea. Why, then, should the atere factof inducing
2 person not to plead, or to withdraw a plea he had pleaded even
for the purpase of accelerating the creditor’s recovery aud getting
a prior judgment to any other creditor, be objectionable in any
manner ?

A cognorit i, under the circumstances mentioned in the act
just reterred to, void. but that is because the act has expressly
inade it so ; bnt a cognovit for the purpose of giviag that credutor
a preference, was perfectly gaod at he common law.

It is frequently dene in the case of executors who are sued, and
who mny defeat n pending suit against themselves, by confessing
judzment to another creditor, such a defence may even be plended
puis darrien contmuance,  (See Prince v Nicholson, 5 Tnuut. 685 )
The giving of cognovit by an executor to a friendly creditor to
d-feat a hostile creditor, is a course spoken of a3 being a very
u-nat one  (Sce Arch. Prac. 11 ed. 1220; Lyttleton v. Cross, 3
B &C. 3817)

The case of White v. Lord (13 U. C. C. P. 289), decided under
the Abscondingz Debtors Act, does not, T think. apply to this case;
but T am not prepared to assent (excepting a0 fur ns I am bound by
ity aathority) to the opinion ** that the detendant agreeing to expe-
dite the plaintiff’s recovery of a just debt by juliment,” 13 o
collusive, a frawlulent or n wrongtul proceeding. oc necessarily
tending to defeit creditors further thin any other preference
manifestly not agaiast law has the ke effect and purpose.

The affi favits of the plaintiffs show the defendant was not in-
solvent when he consenied to the pinntiffy getting their jundgment
agiinst hun ; but it also manifestly appears that the plaintiffy did
obtun this ju lzmeut for the purpose of protecting the defen lant,
and making the other creditors wait; yet they have not done thiy,
and are not aing it now  The defendant’s complaint is, that they
are not diinz it But hie coull nat be heard to ¢ mplain of this
breach of agreement. 1 do not seo what iujury this agreement,
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Bu long = 11 §s 1ot used uy a protect noand means of dehiy, or |

the breach of *t by the phaintiffe, can be to the other reditors '
If tney ennnot complauin of tlis friendly or preferentinl judzment
(ond I think they canunot), they cannot compliin either that a8
fraudalent bargnin made hetween the plaintitfs and the defendant |
a3 to the made in which this judgment thould te denlt with, has |

not heen carried out by the plaintiffs, but is so conducted as any |

judgment fairly obtnived ought to be conducted, by beiug prowptly

enforced  The fuilure to keep this improper bargain, to the pre-
Judice of the defendant’s othier creditory. iy n mntter solely between
the pbuntiffs and the defendant, with which the otber creditors
ha' e nothing whatever to do,

It does not appenr that this applicant will not be satizfied out
of 1he defendunt’s gouds ad it dishmetly nppears he is not hkely
to lace. when he «till holds in lny hands the property which he :
sold to the defendant fur %1 800 for a little more than one half
that sum, having alrendy been paid the difference betwe~: this
Jarger claim and the amount of hix judgment.

Rule dischnrged, without costs.

COMMON LAW CHAMBERS.

(Reported by Rosear A. Hargisox, EsQ. Barrister-at-Law.)

SonMERs v. CARTER
Sreurity far costs—Tirte for apphoation.

Whereappearanco was ¢« ntered on 13th September, 1862 deddamtion £lad on 29th
of st month ¢rde ¢ for recurity for cost« ohitnined on T1h Verote r W2, onthe
grourd that 1annf had 11t C~hinda, that order tescinded b 10ih March, 1863
on the crontd ot T retura Phaiunff agaio left Cavada fn Octoter 1893 An
apphovion oede it Manh 1864 tor # curity fior conta, was held not to b tan
Inte. theny betng Aothing to shew alen defendant fiiot had uotios cf plantity
lear i0y 10 Uctubes, 16L8. or vhint be d-f-tdant had taked noy steps in the cause,
butwecn that date sud the date of hw apptication.

(Chambers, March 30th, 1864.)

Thiz was a summons calling upon plaintiff to shew cause why
all the proceedings in the cause should not be stayed, until security
for costs were given by plaintiff to defendant,

Qu 13th September, 1862, the defendant entered his appearance.

On 29th of same month, declaration was filed.

On 7th October, 1862, defendant obtained an order for security
for costs, on the ground that plaintiff’ bad left Upper Canada, and
was resident in t%e State of Michigan,

On 9th of the same wonth, the order for security for costs was
served.

On 11th March, 1863, the defendant upon av affidavit, that dm-'mﬁ !
the month of October preceding he had returned to Canada, and

was at the time of the application, residing in the Township of |
Norwich, in the County of Oxford, a3 his usual and permancnt
place of residence, obtained an order rescinding the order of 7th
Qctober, 1862, directing security for costs to be given,

In October, 1863, plaintiffl again returned to the United States
of America, there to reside.

On 21st March, 1864. notice of trial was served for the then
coming assizes, to be holden on 3uth of same month, in and for the
County of Oxford.

On 24th March, the affidavits were sworn on which to apply for
a second order for security for costs.

On 26th of same month, the summons was granted.

There was nothing to shew either when the pleas were filed, or
when issue was joined in the cause,

S Rickards, Q.C., for defendant.

W. Freeland, for plaintiff.

Drarer, C. J.—The only objection I see tothe defendant’s appli-
cation, is apparent delay. Flaintiff left Canada in October, 1863—

- this application is just made. It is not shewn that defendant only

recently discovered that plaintiff had gone; but this case differs
fremany that 1 can find. ‘The defendantapplied carly. and obtained
an order for security for costs in October, 1862, No security was
given. and in March, 1863, the plaintiff got that order rescinded, on
the ground that his absence was temporary and he had returned,
Since then no step has been taken in the cause, until the 21st of

this month, and defepdogs makes this application immediately
thereafter. ¢
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In Duncan v Stant, 5 B & M 702 reference is made o a pre-
vious case, where the court =aid = Wheu a canse iy pending. a party
if e means (o apply for security for coste, must tahe no step after
he knows that the plaintiff is out of England.”

In Wanwrght v, Bland, 3 Dowl. P C. 547, there had been o
trial, and the application for security was riade after notice of trial
again given,  Defendrut admitted he knew plantidf had gone
abroad betore the trial, and it waa held he was too late, and that
he should have moved before; as expense might have been un.
necesssarily incurred,

Brown v. Wyight, 1 Dowl. P, C. 93, the court quote and act upon
the pagssage cited from Duncan v, Stint,

Doce v, Broad, 1 Dowl. N, 8 857, proceeds on the same principle,
and 30 in Foster v, Coster, 8 AL & B, 419 (in notes )

There is nothing toshew when plea was pleaded. or issue joined,

“unless the latter step were talen by plaintiff on the duy on which

he gave notice of trial

The declaration was filed on 29th September, 1862, and as the
first order for security for costs was not obtained until 7th October,
1862, the plea was probably pleaded before that order.  If =0, no
step in the cause, strietly speaking, has been tahen since then, for
the order for security and the order rescinding it, are colluteral
proceedings.

It appears to me, therefore, looking at the plaintiff's delay in
procecding. at the fuct that it does not appear that defendant took
any step in the interim, and consideving what I take to be the
principle of the cases cited, 1 should mabe this order,

Order accordingly,

Cross v, WaTERIOUSE,
Treepass—TVerdict for Y5 — Planty s costs— De fendant’s cogts.

Where plaintiff fn an actton of treapaca Gir falce impriconment, trenvered a verdint
L0 oue ~hithng only. and the Judge refia-d to certify it was helid that planti
war enthilad W o esls whatever, and that as plaintst? was entitled to oo onete,
sec 328 of Qnsolidated Statetes Upper Canunda, ¢op 22, whi heunbles a defend-.
ant under certmin clicumatances to set (Fx0 much of s cortr s defencm,
between atterney and client, as excsd the taxable custs thrt would have been
Im{:ll;rvd in the Dnlston Court agalust platwnill’s verdict sud cvsts, was 18appli-
cabiv.

(Chambers, April 12, 1561 )

Plaintiff obtained a summons on 28th March last, calling upon
the defendant to shew cause why an order should not be made
upon the master to review his taxation herein, and directing him
to disallow to defendant so much of the defendant’s costs taaed
between attorney and client, as exceed the taxable costs of defence
which would have been incurred in the inferior court.-and not to
sct off the samo against plaimift's verdict, upon the ground that
the plaintiff having sued in trespass and recovered by the verdict
oV ajury, less dumages thun 28, and the judge at the trial bayiog
refused to certify, pinintiff was eatitled to no costs v hatever, an
that it is only where a plaintiff is entitled to some coss, that
defendant is allowed to tax his costs of defence asbetween attorney
and client, and set off the same against plaintiff ’s verdict and costs,
and why the writ of execution directed to the sheriff of the County
of Hastings, against the goods and chattels of one plaintiff, for the
excess of costs taxed by the master to the defendant, should not be
set aside, upon the ground that the said writ was not warranted in
law, and upon grounds disclosed in affidavits and papers filed.

The affiduvits shewed that the action was trespass for false im.
prisonment, the pleas were not guilty and leave and license, upon
which the plaintiff juined issue.

‘The cause was tried at the Fall Assizes for the year 1863, at
Belleville, before dMorrison, .  Plaintiff recovered a verdict for one
shilling only. The judge refused to certify under Consolidated
Statutes Upper Canadn, cap. 22, secs. 324, 328. Defendant after.
wards applied for and obtained an order fur the delivery of the
postea to him.* The defendant then gave notice of tuxation of
costs before the deputy clerk of the Crown, at Belleville. 1luin.
tiff produced ne bl Defendant on 11th March, 1864, taxed his
bill between attoraey and client, and sct off so much of it as
exceeded the taxable cousts that would bave been incurred in a
Division Court, against plaintiff’s verdict, leaving a balance against
plaintiff of £75 &9, for which execution was issued by the defendunt,
directed to the sheriff of the County of Hastings, against the goods

o $10V.0. L. J, p. 72
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and chattels of plaintiff.  Plaintitf gave notice under the statate !
for revision of the costs, by the principal taxing officers of the
court at Toronto, who on 28th March, deeided 1 fus or of the course
followed by the deputy.  Plaintift on sne day obtained the fore-
going sumnons for revision.

Lauder, shewed cause, contending that the cause might have |
been held in the Division Court, and if <u, that defendant was
vnder Consolidated Statutes Upper Canada, cap 22, scc. 328,
-ntitled to tax hiz costs as between attorney and client, and set off
g0 much of his bill so waxed, as exeeeded the taxable costs that
would have been incurred in the Division Court  He referred to
Cameron v. Campbell, 1 U, C P R.OVio; 16,5715 12 U.C Q. B.
159; and Danby v. Lamb, 31 L. J., C. P, 17,

Rohert A, UHarrison, in suppurt of the summons, arcued that at
Common Law there are no custs, that the Statute of Gloucester
zives costs to plaimtiffs recosering damages, that the Statute of
fenry the Eighth gives costs to defendants obtaining verdiets
agninst plaintiffs, that other statutes gave custs of particalar issues
according to the finding, that no statute exeept Consolidated
Statutes Upper Canada, cap 22, see. 328, gives costs against a
successful plaintiff, where there is only one issue joined between
the parties and that found for the plaintiff, but that statute only
applies to cases where plamtiffs are entitled to some costs amainst
which the costs taxed may be set off, and here that sec. 324 of
Con<olidated Statutes Upper Canada, expressly declares that in
such a case s the present, the plaintiff i- not entitled ty recover
“any costs whatever.”  He referred to Johnston v. Morley, 9 C, C,
L. J. 263, Cameron v Campbell, ubi supra,

Draeen, C 3 —TI think defendant is not entitled to tax costs
against plaintitf, and s0 must make the summons absolute,

Sumnons absolute.*

WiseaLL v. Tue Exsrskinrex OmL CoMPaxy.

Several summonses to plead_servral matters—Practice as to costs—Sufficiency of
_glms—!'loa to damagrs—Pleq selling up rescrssion of contract 1n writang, before

reach, by a contract not an wriing— 8, ficiency.

Where defeadants called upon plaioiiff to show canse why defendants shonld not
bave Jeavo to plend several pleas, and one of them was unc riain, as to 1t tho
lenve was refused; and leave to amend 1t by severing it aod making two gord
Ppleas was also refused. becxuze the summons was merely to show cxuso why the
plea. us it was originally proposed to be pleaded, should not be pleaded.

Defendants obralned # second summons, ealling upon plaintiff to show cause why
the pleas should not be p'eaded 10 the amended form, and that summons was
made abolute, and ns what was asked in the second application should have
been made part of the fiest, the secoud summons was mado absolute ouly on
payrent of costs,

Where, to 8 declaration on a cootract fur the making and delivery of a certain
nutnber of barrels the breach alleged was that after the delivery of a certain
number of barr -ls, defondants refused to allow plaiotiff to dellver the remaio-
der, and tho damuges clahined were as well for the price of thors delivered ax for
loss of profits on thoso which d-fendants refused to be allowed to be delivered.
a plea of payment as to all dehvered, though ohjected to on the ground that it
was merely a plea to damages, wav allowed on the ground that it answered a
gubstanuve part of tho pluintfl’s causo of action, and was not a mere ples to

amiages. .

Quaere—As to the safliciency of a plea to n written eontract, that before breach it
was rescinded. and a8 new contract substituted vot alleging the rescission to
have been 1n writing?  Such a piea was allowed to bo pleaded. but lvave given
to plaintiff 10 reply, take issue and demur; the demurrer, if any, to be first

determined.
(Chambers. April 24, 1864.)

This was a summons calling upon the plaistiffs to show cause
why defendants should not have leave to plead several pleas to the
declaration iu thig cause.

The first count recited that before the making of the agreement
between the piaintiffl and the defendants hereinafter next men-
tioned, the defendants and one William Wiley had duly entered
into & contract, whereby the defendants agreed to purchase from
the said William Wiley 2 500 good barrels of eight hoops each, to
be made by said Wiley of thoroughly seasoned timber, warranted
0ot to leak, and to pay for the same on delivery at the rate of
S2 20 per barrel, and to take said barrels as fast as four men
could make them, until they (the defendantz) had used up what
barrels they then had on hand, and thereafter in larger quariities, |
as fast as the said William Wiley could cause the same to be |

[
* Dfendant, during the last Faster Term, obtamed a rulo in the Queea's ,
Ig;:wlix:}rwonsider tho order of Draper, C. J, but that rule .3 still pendiog.~— |

male, suid barcels to be delivered in the defendants’ storehouse
once cvery week, ar as often as they might require them, and
whereby the said Wilham Wiley duly agreed to mnke and deliver

- the said barrels accordingly at the price aforesnid ; that afterwards

the said William iley entered upon .he performance of the coun-
tract, and in part cxecutel the vame; and sfter the making and
delivery by him to the defendants of certain (to wit, 160) of the
barrels according to the provisions of the said controaat, he the
said William Wiley, for a good and veluable consileration in that
behalf, assigned and transferred to the plamntff all hus remaimng
interest in said contruct, and the right to maxe and manufacture
for the defendants the residuc of the sad barrels, at the price
and on the terms thereby stipulated and provided for; of which
asgignment the defentants then had unotice, and assented and
agreed thereto; and thereupon, in consideration that the plainuff
at the special requestof the defendants, with the approbation and
concurtence of the said William Wiley duly agreed to complete
the said contract of the said William Wiley with the defendants,
and to make and deliver the residue of the said barrels according
to the said contract, and to take and receive payment therefor at
the rate aforesaid, as follows, namely, a sufficient amount each
week to pay the workmen, and the balance a reasonable time
thereafter (during which it was to remain in the hands of the
defendants), the defendants duly agreed to permit and allow the
plaintiff to complete the said work, to wit, the residue of the bar-
rels provided for by the said contract, upon the termns aforesaid,
and to purchase. take and receive the snme from him accordingly.
And the plaintiff did thereupon make and construct a portion of
thie said residuo of the said barrels, and delivered the sume to the
defendants (who accepted the same), of the quality and description
io strict accordance with the terms aforesnid, and laid out large
sums of money and incurred heavy linbilities in providing mate-
rials and hiring workmen fully to «~mplete the same; and has
always been ready and willing to make and complete the whole of
the residuc of said barrels, according to the said agreement,
whereof the defendants have always had notice.—Rreach: That
the defendants, after having accepted and received frowm the plan-
tiff (subsequent to the said agreement with him) part of the smd
barrels so made and delivered as aforesaid, would not permit the
plaintiff to proceed with the eaid contract, and manufacture and
delivery of the residue of the said barrels thereby provided for,
but wrongfully discharged and prevented the plaintiff from doing
and completing the same, and refused to take or receive the samo
from tho plawtiff; per quod the plainuff has not only lost the price
ot the barrels so made and delivered by him as aforesaid, and the
profits which would otherwise have accrued to him from the com-
pletion and delivery of the residue thereof, but has also lost a
large sum of money laid out hy him as aforesnid in providing for
the completion thereof, and has sustained dawage by reason of
said liabilities so incurred as aforesaid.

The second count alleged, that the defendants, on the 24th
October, 1862, in consideration that the plaintiff agreed wit the
defendants to do certain works and furnish certain materials
therefor for the defendants, that is to say, to furnish good seasoned
white oak staves, good quality hoop iron, pine or whitewood lum-
ber, good quality glue. paint, and all materials necessary for
making first quality barrels or casks for refined oil, and to manu-
facture in a good and ~orkmanlike manner fifty barrels per week,
of forty gallons, or their equivslent in casks of eighty gallons
each, for the term of twelve months from the date of said agree-
nient; said casks or barrels to be made of thoroughly seasoned
staves, plump seven-eighths of an inch in thickoess, to have four
hoops on each end, the chime hoops to be made of iron one and
three-quarters of an inch in width, each of the other three to be
made of iron one and a balf inches wide, the centre picces in
heads of pine or whitewood oue inch in thickness, heads to be
nainted and inlaid around the croze with white lead, the barrels
or casks to be properly glued and thoroughly tested by being
blowed off ; the plaintiffs gueranteeing the barrels or casks to bo
tight, and not to leak oil, and in every way perfect and suitable
for shipping oil to Europe ; and to deliver them in the house of
the defendants once a week, or as often ag might be necessary, at
and for the price and sum of five cents per gallon for all tho bar-
rels to contain on an average forty-four galloos cach, and four
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doliars each for all casks to contain cighty gallons or upwards. | the plamuff any barrels made and delivered by the plaauff in

made from fine eighth staves in »tock for that purpese; te be paid

for in cnsh by the defendants to the plaintdl o full once a week,
or as scon a9 delivercd by the plaintiff; the defendants having the
privilege of taking all the barrels, up to one hundred per week,
that might be manufactured by the plaintiff  The defendants duly

pursuance of the said contract.

8. And for a further plea to the first and second counts, that
after the making of tho several agreements in those conmts men-
tioned, and befure any breach thereof by the defendants, it wns

agreed with the plaintiff to permit him 10 do and complete the | consideration of the di fendants agreeing to pay the plunuff for
said works during the snid year on the terms nforesaid, and to | one bundred barrels then not compieted, but which the pliinuif

take and purchage from the plaintiff at the respective rates afore-
said at least fifty barrels per week, of forty gallons each, or their

‘mm\mlly agreed between the plaintff and the defendants, that in

l then promised to complete and dehiver to the defendants, and fur-

ther agreeing that when they (the detendants) should require

equivalent in casks of eighty gallous each, to bo manufactured by | more barrels for use they shonid purchase them from the plaiotiff
the plaintiff during the term of one year from the dute of snid ! on the termsof the agreement in the gaid second count meuticned,
laxt mentioned agreement as aforesaid —Averment; That plaintiff | which the plaisuff promised that when thereto required by the
did nccordingly commence, and did in part perform the said last | defendants he would net upon and complete, and further agrecing
mentioned works on the terms aforesaid, and furnished all the ;that until they shovld so require the plamtiff to proceed they
matcerials, and manufactured cerwin (to wit, 900) barrels of forty | would not procure er purchase barrels from any person other than

gailons each, of the quality and description aforesaid, and deliverd
the same in the sturchouse of the defendunts in the qurotities and
in all respectsin strict accordance with the termns aforesaid, during
the period (to wit, eighteen weeks) from said lastr aconed agsee-
ment, and was always resdy and willing to do snd complete the
whole of said works of the qualities and in the quantities afore-
said during the remainder of the said year, and to allow the defen
dants the privilege of taking all the barrels, up 10 one buadred
per week, that might be manufactured by the plaintiff according
to the sald last mentioned agreement, and faid out large sums of
money and incurred heavy linbilities in procuring materials and
in hiring workmen fuily to carry out and complete the said last
mentioned agreement; of alt which the defendants have always
had notice.~Breuch : That defendants would not permit the plain-
t*ff to proceed with or completo the performance of the sabd last
mentioned agreement, and the manufucture and dehiverg of the
barrels and casks for the defendants thereby stipulated for, * =t
wrongfully refused to take or gurchase from the plaintiff or a
him to deliver any more or further barrels or casks, other th.
atoresaid {to wit, eighteen weeks of the said year), as provided in
said last mentioned agreement, and thereby wrongfully discharged
snd prevented the plaintiff trom completing and performing the
the same; per quod the plaintiff lost not only the price of the sawd
barrels and casks so manufactured and delivered by him as afore-
said, and the profits which would otherwise have accrued to him
from the completion of the said last mentioned agreement, but
bas also lost a large sum of moaney, {aid out by him as aforesaid,
in providing materials for the completion thereof as aforesaid, and
has sustained damage by reason of the said liabilitics so incurred
as last aforesaid.

The declaration also contained the common counts for goods
bargained and sold, for goods sold and delivered, for work and
materials, for money paid, and for money had and received.

The defendants’ summons was for leave to plead:

1. As to thefirst count, that they did not agree as in that count
is alleged.

2 Asto all the barrels in the said first count alleged to have
been delivered to the defendants, that before action they satsfied
and discharged the plaiotiff’s claim by payment.

3. Asto so much of the said first count as charges tnat the
defepdants would pot permit the plaintiff to proceed with the said
contract, and manufacture and delivery of the residue of the said
barrels, but wrongfully discharged and prevented the plaintiff from
doing and completing the same, that they did not so discharge or
prevent the plaintiff.

4. As to 8o much of the said first count as charges the defen-
dants with refusiog to take or receive barrels frowm. the plaintiff,
that they did pot so refuse, but accepted all the barrels which the
plaintiff delivered or offered to deliver, in pursuance of the said
agreemeut.

5. As to the second count, that they did not agree a3 therein
alleged.

6. As to all the barrels in the said second count alleged to have
been delivered, that before action they satisfied and discharged
tae plaintiff’s claim by payment.

7. As to the alleged brexch of the agreement in the said second
count mentioned, that they did not refuse to take ¢or purchase from

the plaintiff, he (the plaintff ) should waive the snid agreementis
wm the saud first and second counts meuntioned, and discbarge and
release the defendants from further perfurmance thereof; and the
defendants then paid the plaintff for the said one hundred barrels
30 to be completed by the plamtiff, and agreed that when they
should require more harrely for use they would purchase them
from the plaintiff on the terms of the agreement in the sand secoud
count mentioned ; and that until they should require the planuff
to act upon and complete that agreement, they should not procure
or purchase barrels from any person other than the plaintff; and
the defendants have not yet required more barrels for use, and
; have not purchased barrels from any person other than plawntiff.
9. And for a plea to the common counts, never indebted

10. And for a furtber plea to the common counts. paymeut.

Robert A Iarrison showed cause. He objected to the first
plen. because two ngreements made by defendauts were alleged in
the first count, and nccording to the plen it was uncertnin which
of them the defendants intended to Jeny. He objected to the
1vecond plea, because it was plended to damages only, the count
being for the recovery of unliquidated damages, for breach of an
agreement, and the plea answering only a part of what plaintiff
wounld be entitled to recover as & portion of his damages, viz , for
delivery of barrels before breach of the agreement. He objected
to the sixth for the same reason that he objected to the second
plea. IHe bad no objectivn to the seventh plea, but objected to the
eighth, because the nileged waiver was not shown to have been in
wnting. e cited Gassv Lord Nugent, 5 B. & Ad. 58; liarvey
v. Graham, 5 A. & E. 61, 73

James Beaty, in support of the summons, admitted his first plea
was uncertain, but applied tosever it, so as to traverse each of the
agreements mentioned in the first count  He contended that be
ought to be allowed to plead the remaining pleas.

Robert A, Harrison objected to the first plea being amended.
He said his only instructions were to show cause why it should not
be allowed ; that be had shown sufficient cause, and 1t ought there-
fore to be disallowed. Ile was not called upon to show cause why
it should not be severed, and the two pleas proposed to be substi-
tated for it allowed  He argued that defenduunts should, if .uey
Jesired to sever their first plea, take out a second sumr.ung, and
that in the meantime 80 much of their summons as ashed to have
the first plea in its present form allowed should be discharged.

Draper, C J.—Strictly speaking, Mr. Harrison is correct. If
he insists upon it, I must refuss leave to plead the first plen as
originally proposed to be pleaded. I shall, however, grant defen-
dants, if they desire it, 8 sumwons for leave to plead two pleas in
lieu of the first plea as now framed, snd in the meantime enlarge
tue summons now pending.

Defendants accordingly took out a second summong, calling upon
plaintiff to show cause why defendaats should not have leave to
deny both the agreements alleged in the first count to bave been
made by detendants, and had tbe first summons enlarged.

LRobert A Iarricon showed cause e said he was not autho-
rized to make any objection to the two pleas in the form now pro-
pused to be pleaded, but submitted, s the second appiication was
made necessary by the fault of defendants, who should in the first
ingtance have asked what they now ask, the second application
should only be granted on payment of costs.
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James Beaty supported the sunmons,
Durarer, C J.—1 do not lovk upon the second and gixth pleas
as pleaded mevely to damnges  They appear to me to answer

purts of plmnuil’s cnuses of uction, anl. taken in connection with -

the other pleas praposed to b pleaded, the whole of pmiaufi’s
causes of action are answered. Tho only plea [ bave any real
doubt about, is the eighth plen  The want of a siatement that the
resciaxion of the first agreement was by writing 13 the cause of
my doubt. If defeadunts desire, they may insert the statement
that 1t was by writing 17 they dechne. 1 will, on the nuthority
of the Sulvency Matual Guarantse Co v Frony, 7 Jur 8, 99,

and tho onses thurei ctted, nHow the plea; but if plaintiff doare

to traverse, reply nud demur he may do so; the demurrer, if any.
to bo first argned.  Delendants’ recond summons mast slso, 1
think, by made nbeolute ; but as what defendants by that summons
a~k should have been made part of the first summous, defendants
must pay the costs of the second apphcation  The costs of the
first application will, as is usual, bo costs in the cnu«e,

Order nccordingly. ¥

Hevoersoy v. CuarMay axp GErrav.

Master and servante=Actum for neghgently s-lting firsto plaanlifF'c barn-- e ding
— Mat riaiity of allegations i dee' aration— Etfecd of not guety—Eewdznce.

Tha nirat count of a declaration for setting fire tn pliint§T’s buro. 4o allegz-d that
plaintill at the e whea. &c. was prosesied of & farm Le. that defendant
Chupimn was al the saud time, posssed of the sontherly portion of the 118 of
whi b plaioff had the uastherly paeoc and that Gerestu betng the servant and
Ao tof Chaganan 2! by his fustracts -us pertiissdon and antharjty, ctrel alv
and pegligently set tire to & brush heap on « hepmans Lind Lo, and that by
e of ueglizetics and <arctossucss the fice spread to platutitl’s land asd
Bustied bis batn &e,

The third cant altesad poesassion of plaintiff and Chapman a« fo the first count,

it thon described 1he d - tend snts promdses as adgoluing the plamiitl s premises, |

and 1ben alleged that doteudant Gereru by the order, ftsiru teens xanction
and pertnissi n of Clispman. he the s4id Genesa, Iving af the tome fi the servie
and employ of Chapirin st fire to a brush beap, &c., tud the defendant did uot
use due cste, &, whervhy. &¢

112 1, ‘L hat the allegutivn that Gervau was at the time when, &c., wasa watenal
allegation

ol 2, Tnat the allegation of Gerean being. dc. in tho firat count referred tn the
tume atated, natinly. nt the timvof the comnmitting &c, wan suftici-ntlv certain

I d 3. That the allagation disnnetly appeared 1o the fust cvuut, and was quity
distluct from the wronzful set alleged

Hetel §. That the allegarion thut Gerean was at the tima when, &e, was not In
i/40e under the ¢lua of not guilty, aud stiould if intended to be dlsputed, have

been fally teaversed,
e © (Chambers. May 20d. 1864)

The first count of the declaration stated that plaintiff, at the time
when, &c, was possessed of s farm, &e., that the dcfcnd{lnt
Chapman was at the said time, possessed of the southerly portion
of the lots of which the plaintiff had the northerly purts, and that
Gereau being the servant and agent of Chapman, and by his in-
structions, permission and authority, carelessly snd negligently set
fire to a brash heap on Chapman’s Jand, for the purpose of clearing
a portion of said land, and that by reason of negligence and care-
lessness, the fire spread to plaintiff’s land and burned his barn,
stable and shed, &¢. The second count stated that plaintiff when,
&ec., was possessed as in first count. aud defendants negligently set
fire to o bush heap on a particular lot, for the purpose of clearing
the said lot, and by reason, &c. The third count alleged the pos-

session of plaintiffand Chapman as in the first count, it then described

the detendants premises as adjuining the plaintiff's premises, and
that there was only a concession road between them, and then it
alleged that defendant Gereau, by the order, instructions, sanction
and permission of Chapman, he the said Gereau being at the time
in the service and employ of Chapman, set fire to a brush heap, &¢,
and the defendants did not use due care, &c., but by reason of the
negligence of both the defendauts, &e., aud concludedas in the first
count,

The defendante pleaded separately not guilty.

The cause came on for trial at the last Kingston Assizes, before
Mr Justice Adam Wilson, when he determined that the pleas of not
guilty did not put in issue the fact of Gereau being the servant of
Chapman, and allowed a plea to be added denying the same, and

* Plaintif rather than lee a trid simply took »sue, recosered 4 verdict. but
was afterwaids 1 ousuited in term, on the geound that the contracts sued upitim
the first and 2econd Conuts wers executory, and u0s proved to by under the seal
of dufvnduats, 8 cwspurstiou~Lps. In J.

" as the plaintiff said he evuld not proceed with the trinl if this new
issue were raised, the learned judge put off the trinl on payment of

: costs by the defendant,

. Afterwards, the learned judge not being satisfied that his ruling
was correct, and thinking that as the declaration was framed, the
fact of Gerenn beitg such servant was not positively and atlicma-

Ctively ntleged ns  at the tume of the committing of the grievance,”

! he told the defendants atturney he would graut hiw o summons,

“calling on the plaintifl to shew cause why the defendant should not
be relieved from the paywent of costs, if he desired it.

| Accordingly a summens was granted by the learned judge at

Kingston, returnable before him there, but was enlarged beforo

. him 1 Toronto.

P8, Richards, Q C., for plaintifl,

! Sir M. Soath, Q. ., fur defendant.

! Mitchell v, Crassweller, 13 C. B. 237, was cited during the

| argument,

! Apayx Wison, J -1 have examined the different authorities

I, bearing on this question, and it appears that the test whether the
- allegation of a person being the servant of another is put in issue
!or not, is this, if the allegation be that at the time when the wrong-
! ful act was committed, such a person was such servant, and that
"such servant did the wrongful act, then the fuct of being such a
servant i3 made o materinl allegation, and if not traversed, is not
“in issue, but is admitted,
' Inactions for craminal conversation or seduction where it is
alleged that the defendant had carnal knowledge of the plaintiff's
i wife or seduced the plaintiff 's servant, the fact of the person being
the wife or servant is not disputed, unless specially denied; because
such fact 13 distinetly asserted, sad is a fact distinet from the
wrongtul act complained of.

It 13 said in the cuses that the plaintiff alleges his rights have
been invaded, and that that the defendant is the person who has
invaded them, thet there are thus two propusitivns presented, and
if both are meant to be disputed, the right of the plaintitf as well
- a3 the wrongful act of the defendant, must be traversed, and that
i ot guilty only denies the defendant did this wrongful act, «. e. com-
mitted the seduction, &c., and does not deny that the plaintitl’s
right has been invaded, or in other words, does not deny that it
was the plaintiffi*s wife or his servant who was the person seduced.
See Kenrick v. Horder, 7 El. & BL., 628; Zorrence v. Gibbins, b
Q B.297; Ford v. Langeois, 19 U. C. Q. B, 312,

So it would seem to follow that when the plaintiff says, the
defendant by one A B, then being his servaot, wrongful.y set fire
to a brush heap, by which the plaintifi’s property was destroved,
he states two propositions :—

1. That A B. was then the defendants servant, and

2. That the defendant by A B, wrongfully set fire to the heap.

The wrongful act 13 the negligently setting fire to the brush
| heap by the defendant. The allegation that A 1 was the defendants
, servant at the time, is no part of the wrongful act, but is altogether
| a distinct allegation. See Patten v. Rea, 2 C. B. N. S. 6u6; Hart
{ v. Crowley, 12 A, & E. 878.

It is not necessary that such a statement to be material, should
i be set out in an inducement to the court, as appears by the cases
- of Dunford v, Trattles, 12 M. & W., 529; Grew v. Hill, 3 Ex. 8u1;
and Kenrick v. Horder,in which the whole allegation is contained
in the charging part of this count, but if an inducement is used, it
appears to Be of no congéquence in what part of the declaration it
is contained, whether at the beginning or at the end. -

Applying these views to this declaration, does it appear that it
is any where distinetly alleged that at the time of the wrongful act,
Gereau was the servant of Chapman? 1 think it does so appear
expressly in the third count, however, it may be in the first
: connt. This substantially settles the question. The fact of Gerean
being Chapman’s servant at the time of the alleged negligence, i3 ex-
pressly asserted, and was not therefore in issue at the trial under
the jldea of not guilty. The order, therefore, which was made at
the trial, ought to be allowed to stand.

The argument both at the trial and in Chambers, took place
chiefly on the first count, and I may say that 1 think my first im.
pression was correct, and that the allegation of Gereau being the
servant, &c., refers to the time stated, namely, at the time of the
committing of the grievances, just as in the case of Mchell v.

i Crasswdller, 13 Q B., where the word bewng was held to apply to
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the next antecedent date, bt that was not stated as here to have | running up the southwardly fence of «ud Iand to the seuth-west
been at the tune of the canomiting of the gricvances but <imply on = corner of the driving honve ; aud theaes forming a jog and run-
the 8th of meptember, 1852, whweh might have been an ennieely ; ning south-west, xo a4 to divvde the vanl bnlf lot in two portions
different date from that on which the gricvunces were commtted | of equal extent to the line between the narth-ensterly and south-
and which it was beld was rather to be sa inferred than otherwiae, [ westerly halves of anid lot; then south-enctwardly along enid
so that the reazon which was given for holding that that declaration | division line to the side road; thence eastwardly along the side
did not sufliciently asgert that the person was then the defendant’s { rond to the concession hine; thence north-westerly, along that lino,
rervant, is the very reason why the first and third counts must be

held in this case sufliciently to aseert that fact,

I must thevefore discharge this summons, hut without costs, ae
it was taken out at my request I very much regret that 1 post
poned the trinl at all, notwithstanding the amendment, for 1 am
now persuaded the plaintiff ought to have been ready to bave met
thisallegation, and that he was as ready a3 he wrobably ever will

be to meet it, awd 1 regret this the more that [ had already desoted !

nearly a whole day to the case, as far a2 it went before this queation
of suencirent arose.
Sumnmons discharged without costs,

HaroLp axp Wire v. STEWART axD MooRe,
Ejectment~Limu drfence—Judyment— Ereculion— Regularity of procreding,
Where there i« a limited defence in cJectment, it Is frregular for plaintiff to enter
Judgaent withaut Get obtataing & judige's ooder, or a rulsof court suthortelog
the agning of judgment which rule or ordet or a duplicate theroof, must, un
der Rule 92 Har € £, 1 Act, i34, Lo filed together with the wiit

Semble, the wist of execution 1o ejectment shouid, a4 in otber achi ms, follow the
the judgaient  nd where, by reason of a llonted deferce. platotitl 1y entitled to
racover less than what he clajidis in i< weit of suwmons, there should be some
onsfy on the rull to autborlze the duviation.

{Chambers. May 23, 1864 )

This was a summons calling upon the plaintiff in ejectment
to show cause why the judgment cxecution and all subsequent
proceedings should not be et aside for irregularity with co«ts.

The writ of ejectment claimed possession of the norti-west half

of the west ball’ of lot number eighteen in the foucth concession 1

of 1be townsip of Esque-ing, conmining fifty ~cres more or Jess,
also the north haif of the north-east baif of said lot, containing
fifty-one and thirty-seven hundredths acres more or less, which
may be butred and bounded as follows : —Commencing at the dis-
tance of twelve chains and seventy-three links from the («) (vorta-
east) angle of said lot measured on a course north forty-five degrees
eleven minutes west, (8) (north-westerly along the allowance for
rord) between concessions four and five.
(¢) (concession line) on eaid course seventeen chains and eighty-
five links more or less to the north (d) (west) augle of said lot.
Thence on a course south thirty-seven degrees and forty-six
minutes west (¢} {being south-westerly on). the line between lots
eighteen and ninetecn thirty-three chains eighty (f) (eight} links
more or less to the centre of snid concession  Theunce, following
the line between the ( ¢) (north-east) and (south-west) halves of
anid lot, on a course south forty-five degrees cleven minutes east
(k) (cleven chans and eighty six links). Thence north-easterly
(#) (nbout twenty-two chaing to a post. which post is one chain
thirty-nine links somth-easterly from) the south-west corner of the
driving houvt (and in a ling with the west end thereof. (k) Thence
northerly, fifty-five liuks to the southerly fence of the lane leading
from the line between concessions four and five to the barn. ({)
Thence following said (southerly fence of said lane ten chains,
fifty links) more or less to the place of beginning Excepting
therefrom balf an acre of land on which stands the dwelling hoase
of the defendant Stewart as reserved to (m) (her) by the wife of
ber husband.

The defeudants limited their defence as follows: —

To that part of the north half of the north east balf of number
eighteen, contsined in the following boundaries—commencing at
the gato on the fourth line at tho eotrunce of the lane; thence

(a) Most eastwardly. (b) Along the more weetwardly limit of road allowanco.
1¢) Limit. (d) rast. {e) Aloug (f)o.
< (9) Mortherly aud southerly. (hy12¢ 8lks.
(1) 21 c. more or Joss to the most u.slu\ar‘%[rknngle o' the barp, thence northwardly
3 3
(%) Thence on a course § 379, E. 94 I1ks to a post planted 1n the line of the
southierly fenio of tha lave which leads from tho sald drviog bouse to the saud

copeessivn ruad.
() Konco {n s northesstwardly direction, 9 ¢., 87 1ks. (m) Ieabolla Stowart.

Thence following said |

to the place of beginning.

Upon this linuted defence the plaintiffs signed julgment as fol-
tlows :—** As no appearance has been entered or defence made to
" + the said writ except ns to the said part, therefore it s ¢ wnnidered
| that the said plaintitfs do recaver pageession of the land in the
| ++ snid writ mentioned, except the said part, with the appurtenan-
i v ces, nnd that they have execution forthwith
: Upon this julgment piainutfs issned exccution, not following
"the julgment, but setting out the description contained in the writ
of summonsabove given, omirting those portions placed in brackety
and inserting instead thereof the words in the notes at the bottem
of the page.

Toc defendants obtained the sammans calling on the plaintiffs
to «hew cause why the judgment, the execation and all proceedings
had therein should vot be set asvide for irregularity, with costs,
begcause,

1. The judgment had been signed without firet abtaining 8 juidge’s
order or rule of court anthoriz:ng the signiug thereof or because,

2 If such arvder had been obtained, the same, or a duphicate,
had not heen filed with the judgment nod with the writ of :ummeas

Or why the execution should not be xet aside, hecause it does not
follow the judgment, but directs the shenl to give possession of a
portian of the prewises for which the defeudants bave defended.

The plaintiffs filed an affi L.vit of o licensed surveyor to the ef-
fect that he bad made a survey of the land in dispute, and that be
had handed to the plainuff's attorney a description of the part of
the north half of the north-east half of eighteea for which the
defendants do not defend; and that the description of the north
| half of the north-east half of the lot in no way inte: feres or en-
"cronches upon that part of the lot fer which the defence was
euteredd

Wells showed cause. contending that the rule number ninety-
two of the General Rules Harrison's C L P. Act, 634, does not

{

{ require su order or rule to be obtained preparatory to signing

| judgment or issuing execution when the dcfence is limited, but
i ynly when personal service bas not been made; and that the
plaintiffs aro atliberty tois. . their writ of possession, describing
the premises altered, as they uece-sarily are, by excluding from
the former description the portiou for which the defeadauts Jdefend
as set out in their notice hmiung their defence.

C. S Puatterson, tn support of the sumwous, opposed both of
these propositions.

ApaM WirsoNn, J.—Tbe rule in question provides that “no

judgment in ¢jectment for want of appe srance or defence, whether
hmited or otherwise, shall be signed without first filing an affida~
vit of the scrvice of the writ, alluding to the C. L. P. Act., 1856,
together with the writ, or a cony thereof, where there is a limited
- defeace, or where perannal service has vot been effected without
| fiest obtaini iz s judge’s order or a rule of court authorizing the
( signing such judzment, which s»i rule or order, or a duplicate
- thereof, shall bs fire 1, together with the writ.”
‘ I read this *ule as providing that, in all cases where the defence
is limited, n¢ personal service has nout been made, judgment shall
not be signed without first obtaining a rale or omler authorizing it
to be signed, and that the rule or order, or a duplicate of it, must
be fited with the writ.

In this case there is a limited defence, and judgment has been
signed without plaintiffs having first obtained a rule or order per-
mitting it to be signed.

Upon this ground, therefore, the judgment and all proceedings
had thercin must be set aside tor irregularity, with costs, as a
wholly unauthorized proceeding, and one directly in viotation of
the terms of the rule in question.

As to the ocher ground that the execution does not follow the
judgment, T think this is also a valid ohjection.

The rale is that execution wust follow the judgment, or show
some reason why it does not, and what warrants tho variance.
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DBucknell v, Wetherell, Y Q B, 914 Phllps v RBorch, 4 M. & G |
403 ; Doe dem Sud v Dueson, 3 Wils. 195 Gore Bink v Guan, :
1U C.Cham R 170. The courtor s judge cannot tell, judicially,
that the courses and distances in the wnt of possession do pro- |
perly describe the premises in the writ of ejectment, excluding |
the portion for which the defendants have appeared and defeoded
And, besides this, it does not clearly appear there are such changes |
from tue writ which no defence on the part of the defendants could |
render necessary, or justity, aod there is no cutry on the roll which
authorizes any devintion.

The plaintills are in trath attempting to make the court o for
them what they ought to do for themselves, viz, take possession '
of the property they claim to bave obtaiuned judgment for at their
own peril

1o Adams on Ejectment it is said it is now the practice of the
sherilf to deliver possession of the premises recovered according .
to the directions of the claimant, who acts at lus own penl (Ib |
307).  Aud it was to provide aganst any injurious consequences
to himself, from following the claimunt’s directions, that he usually .
demandea, and it was supposed he was entitled to require, indem- |
nity from the claimant before executiog cthe writ (Ih 308). But '
as the plaintiff i3 now a teal person, it is said the skeniff cannot
refuse to oboy the writ unless he be indemnified  See alse Cot- i
tingham v RKung, | Burr 629 Conner v. West, 5 Burr 2672: I)uc!
dem the Queen v. The Archleshop of York, et al , 14 Q B. 8i, 109 |

I thivk the judament, executivs, aud all subsequent procedings, |
rust be set aside with costs.

Summons absolute, with costs.

Tue Qures v, Spiesov,

Con, Mol U. C.eap. 23, .. 19—Srce of summons to warrant an order Jor the .
pagment of mumey—Necessuty for personal service—Iow and when dispensed ;
wln,

Wherean order for payvmant of coets < onght which may onder Consol Stat. U
C.cap 24 « 18 e fjlowed by vxecution, the service of the sutnmons must, {o
senetal Lo peraonal.

Thu court may. under special clrcumatances, dispen<o with pereonal servicn.
Whe-s the defendant s abroad or it §s Kaown where he bives parsonal sercice !
wiil Dot b dispunsed With, unlese ,° ba mede to appear that the defendant s
keeplng out of tha way 1o evady service: ard even in this case, §t 13 by no -
means clear that personal servico will be dispensed with

Sorvice on the attorany, on the recurd, and on tl » wifs of the defendant. it not
b ing shown that he was keepingz out of the wav to avold seryice, was held :
Jusaflioent, thoush it was shown that he hza eft Upper Canada, aod gono to |

reside o the United States of America. :

[Chambers, Aay 24, 1864.] i

Kingstone obtained a summons upon T.orace I Hawkins, the pri-
vate prozecutor in this canse, to show rause why the order of Mr, i
Justice Adam Wilson of the 25th of May lact should not be rescinded,
and why the copy and service thersof should not be set aade;
because, 1. The summons on which the order was made was not
personally served on the defendant, and no order was made dis-i
pencing with personal service. 2. Neither the allocatur nor the
summons was personaily served on the defendant. 3. The defen- |
dant’s wife had not tune to shew canse against the summons before
it was made absolute, 4. The aflidavits of service do not shew
that the original suinmons was shewn to the persons on whom the !
same was served. 5. The atfidavit of service on the defendant’s‘

wife does not allude to any suwminons or copy of sumnmons thereto
annexed. i

And on grounds disclosed in affidavits and papers filed.

And why the eaid Hawking should not pav the defendant the
costs of this application, and that in the meantime proceedings be !
staved.

Prinee showed cause,

Aumgstone supported the cummons.  He argued that personal
scrvice was necessacy.  Clhyton v, Durand, 3 U, C. Prac. Rep,, 60 ;
Wilson v. Foster, 1 1. & L, 496 Waood v. [lolt, 3 D). & L., S6,
Hawkms v, Benton, 2 1 & L., 466, 470 That if personal service
not made, an order dispensing it wath was necessary, 2 Arch, Pr.,
1567, 1569 That where allocatur nat personally served, the rule
must be personally served. 2 D& L, 166, 450, above referred to,
in notes That the affidavit of service of cummons should have
referred (o cummons as  horeantn annexed ™ Fidlett v Bolton,
4D P Coes2 1 Arch, Pry 162, 13700 Aund as to serviee of
the summons, he further referred to Aitchen v. Wilson, 4 C. B.
N. 8, 483. !

The defendant was indicted for pubhiclung a libel.  He appeared
and pleaded by attorney under the Consol, Stat, U, C., ch. 103,
and was convieted.  ‘The private prosecutor then took proceedings
for the costs under 8a, 14, 15, & 16 of that Act. .

A summons was taken out by the private prosecutor, ealling on

. «hie defenduant to shew cause why he should not pay the snm of

£27 03, bd., certitied by the Clerk of the Crown and Yleas on the
1éth of May, 1361, to be costs sustained by the pravate prosecutor,
und also the costs of the application.

This summons was served on the attorney on record for the
defendant vy serving a copy on his Toromo agent.

The summuns, on its return, was culurged until the defendant
was served.

The aflidavit of service stated that the copy of the power of
attorney from the private presecator to Mr. MebDongall (who
made th: service upon herj, and a copy of the allocatur and of the

summous were served on the defendant’s wife at the last place of

residence of the defendant. That the defendant had left the country
and gone to the United States.and weans to hive there permanently
as the deponent was informed and believes, and that he cannot be
served with any papers as hiz whereabouts is unknown,  she afli-
davit also stated that the money was demanded of the defendant’s
wife, who did not pay the same, and that the umount was unpaid.

Before the summons was granted therc was an afidavit of sicnlar
services having been made on the attorney on record for the

i defendant, and that he had refuzed to pay the amount.

Apw Wasow, J.—The practice is said to be that the court will
not grant a rule for pavment of monecy unless the same formalities
as to service, de., are observed as in the case of an attachment,
(Arch, Pr, 11 Ed,, 1583 ) Therefore, a rule will not be granted
calling on a party to pay money mentioned in the master's alloca-
tur, unless the allocatur be personally served. (/id, citing Doe d.
Seer v. Bradley, 1 D.N.S, 25v.)  But, under special circumstances,
the court will dispense with personal service. (/hid, citing Hawkins
V. Benton supra ; Doc d. Steer v, Bradley sapra, Smath v, Tvoup,
70 B, 787, Seealso Allier v. Nawton, 2 D. P. C, 382; Thomas
v. Rawlings, 4 H. & N., 875.)

Some strictness is to be observed in services of this kind, when
the order is in the nature of a judgment, and to be followed by
writs of execution, a3 in the case of a judginent at law in a civil
action. (Cou. Stat. U. C., cap, 24, s, 19,)

The rule being that personal service shell be made, and that it
shall be dispensed with only in certnin very rare cases, 1 shall
examine Whether the facts of this case bring it within the limits of
those cases in which personal service has been excused.

In Chfton v. Durand, 3 U. C. Prac. Rep., 60, a swinmons of a
similar kind was held not to have been well served by =ervice on
the defendant’s daughter at his dwellinghouse, upon its bemng
shown that he was not found at his office—it appearing he was in
the country and would be back in a day or two—becaunse the service

- should have been personal, or there should have been an order

dispensing with such kind of service,

In Wdson v. Foster, 6 M. & G., 149, putting up a copy in the
master’s office and leaving a copy at the defendant’s last known
{;lncc of abode were not allowed to be good service, the defendant

cing abroad.

In Havkine v, Benton, 8 Jur, 1122, a demand of the amount of
the award and allocatur was made by letter, the receipt of which
was acknowledged.  Defendant, an attorney, by his. town agent,
took a copy of the award.  Service was also made at the defendant’s
dwelling house «n his clerk, by delivering a copy of the award and
allocatur and showing him the originals. A rule to shew cause
way then granted.

In Wniwood v, Holt, 9 Jur., 454, the award and allocatur and

- rule making the submission a rule of court. had been personally

served, and a demand made of the amount. A rule was then
granted on the defendant to shew cause why he should not pay the
amount. A copy of this rule was delivered at the defendaut's
residence to his wife, and the original rule shewn to her.  Alderson,
B <aid,  Under the circumstances of this case yon had better
serve the defendant personally.  There is every reason to suppose
von can da <o, for it appears that you know where he lives””  The
rule was then enlarged 1o make a personal service.

In Spath v Troup, T C. B., 757, the defendant was served with
a copy of the award and of the rule, makiag the submission a rule
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of court, and of the appointment to tax costs. The defendunt’s
attorney attended the taxation. The defendant was personally
gerved by a process server with a copy of the allocatur and power
of attorney, and a written demand of payment sizned by one of the
attornies under the power, the originals being then shown to lum, .
On aftidavits setting forth the facts and shewing repeated attempts
by one of the attornies to make a personal demand upon the defen- |
dant, and his inability to do so in conscquence of the defendants
migratory habits, and that the money was still unpaid, & rule to
shew cause was granted why the money shonld not be paid.
Wilde, C. J, 1 never knew the court dispense with persoaal
service in o case of a proceeding to attachment, except when the
party was shown to be keeping howse so as to evade the service,
The case of Hawkins v. Beaton, shows the court will dispense with
the strict observance of the rule requiring the demand to be per-
sonal, where it iy made evident to them that the party has been |
evading service. The aflidavits in the present case are extremely
strong to show how industriously the defendant bas been hunted |
from place to place for the purpose of making a personal demand |
on kim. I therefore think this is a case in which the strict rele |
may, on the authority of Hachius v. Benton, be dispensed with,

In Autchen v, Wilson, 4 C. B. N. 5,483, an application was made
to make the service on Wilson’s partner a good service of the writ |
of sunnmons on Wilson, because he was in America, his acdress!
there not being known, and he having no private residence here. {
The court said, * There is nothing to show that Wilson is keeping |
oul of the way to evade service.”  The role was therefore refused, !

In Zthomas v, Ravbings, 4 1. & N, 873, the London awents of
the defendant were served with a copy of the award and the rule
of court.  The defendant had sold all his stock and the house
appeared deserted,  The defendant made an appointment for a
meeting on Sunday, but refused t¢ appoint another day. The
defendant’s house had been watched, and it was believed the
defendant was lurkiog inside, the doors being kept locked and tho
windows nailed down, The defendant’s wife had been seen and
everything was explained to her, and copies of pupers were Jeft
with her to deliver to her husband, but she refuced to do so, and
in spite of every effort, it had been found fupuossible to serve him
personally,  Pollock, C. B, said, * We caunot break in on an
cstablished rule of practice. There may be an exception where
persoval service is actuaily begun and is there interrupted or pre-
vented by an assault; but the evasion of service which will sutfice
to dizpense with personal service in ordinary cases will nut suflice
in cases of attachment. No doubt there have been cases in which,
under peculiar circumstances, personal service even in such cases
has been dispensed with; bat we do not think that there are here
such circumstances as ought to dispense with the service which :
the ordinary rules of practice require.”  Watson, B.. said, * There |
is po case in which perzonal service has been wholly dispensed |
with in case of an attachwment, though there may be come in which
an incomplete personal service hus been aided.”  The rale was»
refosed. ]

The result of all these cases is, that where personal cervice of |
part of the proceedings has been made on the defendant, asin
VWinmwood v Holt and Smith v. Troup, the court will, under special |
circumstances, dispense with personal service of the rest of the pro- |
ceedings (4 H. & N., 875). But where the defendant is abroad, (6 !
M. &G, 149; 4 C. B. N, S, 483) or it is known where he lives, !
(9 Jur.,, 454) persoral service will not be dispensed with, unless it
appears the defendans s ¥o ping out of the way to evade service
(4C.B.N. 5., 483; C. »., 757); but even in such & case, it is
not certain the established rule of practice requiring personal
service will be dispensed with (4 H. & X., 8§75).

In the case now before me, the attorney on the record and the
wife of the dofendant have been resnectively served with the
allocatur and power of attorney to demand and receive the cests, -
and demauds have been made upon themn, and the excuse for not |
making personal service upon the defendant is, © That he has Jeft |
this country and gone to reside in the United States of America,
and means to live there periaunently, as the attorney for the private
prosecutor 18 informed and beheves, aud he cavnot be served with
any papers as his whereabouts is unknown,” ;

¢ he defendant has neser been personally served with any of the .
proceedings which have been Iately taken against him, and he dores
not even know of such procecdings being carried on aguinst him. |

It i~ not shewa that the defendant has left the country to evade o
presonal service being made upon him o that any and what
enquiries have been made as to bis present residence, from which
it may appear whether he can or cannot be personally served in
the foreien country. This i3 not at all like the case where the
affidavit showed * how industrionsly the defendant had been hanted
from piace to place for the purpose of making s personal demand
on bim,” and on which personal service was excused, but there it
must be remcmbered that the defendant had beeu personally <erved
with all the papers and even with & written demnand of pay ment—
but this derinnd was sevved by a procesa.server, who luus no special
or proper authority to make it—the essential acts had all beea
perfornied personally, and all that was a-ked was 1o excuse this
personal demand under very strong and peculiar circumstances,
Nothing approaching to such a case is made out on this oceasion.
I therefure think the order in question must be rescinded

UNITED STATES REPORTS.

SUPREME COURT
(From the Legal Intelligencer.)
Rowrasw E. Evaxs v. Tur Pruravereusa Cria.

The amotion of members of private corporations.
At Nisi Prins.  Opinion by

Woobwarp, C. J.—This case touches the power of & private
corporation to disfranchise one of its membery, and it will be
necessary and proper to examine, somewhat minutely, the author-
ities of the law hearing upon the pomt.

The leading case upon th branch of law is that of James Bagg.
decided in the reign of James T, (A. D 1616.) nnd reported in
Coke’s Reports, part XI, page 93, Bagg was one of twelvechief
burgesses of the borough of Piymouth, in England, ard baving
been guilty of the most seandalous and disorderly speeches to the
mayor and his feliow burgesses, was expelied. but the Kit g's Bench
restored bim by mandamus.  Amoug other things it was resolved
¢« that no freemnan of any corporation can be disfranchised by tho
corporation, unless they have authority to do it, cither by the
express words of the charter or by prescription ; butif they have
not authority, neither by charter nor prescription, then he ought
to be convicled by course of law before he can beremoved ”  And

- in support of this Lord Coke quotes that famous clause of Magna

Charta, beginming *¢ Nullus Liber Homeo,” &e.

Though much was said about disfranchisetnent in Bagp’s case,
it was really a case of amotion, and uot of difranchizvement.
Bagg was removed (rom the office of burgess, and not eapelled
from tbe borough, by the action of the corporation.  Mr. Wilicock,
in bis excellent treatise on Cerporations, page 270, defiucs amotion
a3 npplicable only to officers, nud says it causex 3 cessation of the
particular offices from which tiey are amoved, but in no manner
affects their night to the freedon of the municipality ; whilst dis-
franchisemient is apphicable ouly to the freedom, aud cuts off the
corporator from all rights and privileges of the corporation. It
appears, he says. that thereisnof anincidental nightin corporaticos
to disfranchise thuir members, bat it must be clmmed by prescnip-
tion or express grant of the charter. For this be refers bimself
to Bagg's case, whicii, be sayy, has never been cxpressly oserruled ;
the cases in which it has been questioned baving been cases of
amotion e then goes on to make same general observations’on
the subject, all of swhich are so excellent, and some of which are
80 perunent to the case in hand, that I am tempted to transcribo
them. He says: ¢ At the nme when James Bagg's case was
before the court, their attention had becn ravely attincted to the
consideration of corporate cruses, and the distinction between the
right to the offices and the right to the freedem of a municipality
hnd been little conadered.  The particular case was of amotion
from office; the arguments were in general more spplicadle to
disfrauchisement B’ uere is a material difference in principle.
The cnjoyment of offive is not for the private benefit of the cor-
porator, but an honorable distinction which he holds for the welfure
of the corporation. and therefore, though it be an office of o
freelold nature, it is cutircly conditrousl. . . But the
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franchise of a freeman is wholly for kis own benefit, and a private
right; a rght in the municipality sumlar to that of anatural sub-
jeet in the State, of which he ought not to be deprived far any
mnor offeuce ngrinst lus corporate fealty, any more than that for
which, a3 a subject, he odshit 10 de depnived of Ins franchise as a
liegeman.  For this reason, all minor corporate offences, such as
improper behaviour o ks ,cllow corporators, where not pumshabie
by the general law of the land, as well as violations of lus corpor-
ate duties, ought to be punished by penalties imposed by the
ordinances of the municipality and not by disfranclisement.  But
such offences agaiust the general inw, ay oceasion a forfeiture of
all civit rights, mnport iv themselves a furfeiture of the corporate
franchise ; and offeaces aganst the corporation, which tend to ity
destruction, such as defacing the charters, altering the corpornte
records so as to destroy the enidence of their title to privileges, or
that of the title of his fellow curporaters to therr franchises are of
course causes of disfranchisement.”

Thexe observations relate to municipal corporations ; but why
are they not equally applicable to private corporatiuns?  The iu-
terest or ¢ freedom™ which 2 member has ina private corporation
is as truly a * franclise” as that which any of the burgesses
mentioned in Bagg’s case, had in the borough of Plymouth, and
may often be a much more valuable franchise.  Where i¢ has been
obtained by the payment of a pecumary consideration, and property
is beld in connection with it, it i3 a vested extate, nnd certainly
ought not to be sacrificed on account of minor offences. which
woulld not be permitted to forfeit individual interestsin 2 municipal
corporation.  Andif a power to disfranchisc in a muvicipal corpo-
ration does not exist unless expressly granted, it ix very safe to
conclude that it is not inherent in a private corporation, and must
have an express grant to support it.

The extent to which Bagg’s case has been overruled is ciearly
indicated 1 Lord Bruce's ense, 2 Stringe R 819, which was a
case of amotion, not disfranchisement, and where it was said * the
modern opinion has been that a power of amotion 1s iucident to
the corporation, though Bugg's case reems contrary ”  Richard-
son’s caxe, 1 Burrow’s R 517, was amotiou from a municipal
office—that of Portmaun of the horaugh of {pswich. Lord Mans-
ficld went very fully into the law of corporations, and whilst the
amolion was not susiained, he sanctioned, very distinctly, the
¢ modern opnton” referred to in Lord Bruce's ca<e, and stated
three sorts of offences for which an officer or a corporator may be
dizcharged :

1. Such as bave no immedinte relation to hisoffice: butarein
themselses of #o infamous s nature as to render the offender unfit
to cxecute any public franchi-c.

2. Such as are only again<t his oath and the duty of hia office
as n corporator, and awmount to breaches of the tacit condition
avncxed to his franchise or office.

3  Such as are of n mixe:? natare, as being an offence not only
against the duty of his office, but also a matter indictalle at com-
mon law.

Of these distinctions, limited originally to municipnl corpor-
ations, 1 shall have xomething to say hereafter, when I come to
speak of them in connection with private carporations

In Euarle’s case, Carthew’s R 173, it was heid thata member of
8 corporation canoot be di~franchised cxcept for that which works
to the destruction of the body corporate, or of the liberties and
privileges thercof, and not for any personal offence of onc member
(0 anotker.

Tidderly's case, 1 Siderfin’a R 14, wns a question of restoring
a municipal officer who had valuntarily resigned, and Chief B.
Ilale held that every corporation had power to receive a resigna-
tion, aud might, for goord cnuse, a:rove

These cases are sufficient to reflect he opiaion of the English
courts on Bagg'scate A mare full reference to the authorities will
be found in the notes to Willcack's chapter an disfranchisement, in
kis work on Corporations. The result scems fo be, that the reso-
Intion I quoted from Biga's cace has been so far modified that the
power of amotion is inherent in the nature of corporations and
not dependant upon prescription or charter, but the authoritiex do
not estavhish the point that corporations have inherent power to dis-

1
|

the power of disfranchisement no farther than the rengonings there-
in are entitled Lo respect, tor the puint of the ense had not refereuco
either to private corporations or to the power of disfianchisement,
Whitst, therefure, the very powt of the case may de regavded as
vverruled, the reasonings, as expounded by Mr Wilteuek, aro
such as to commend them to universa acceptance,  Where corpora-
tions are founded upon private capital, the modern Eoglish cases
are very unanimous 1n holding that no stuckbiulder cun be disfran-
chised, and therchy deprived of his interest in the property of
tho corporation, without an express authority for the purpose in
the chnrter.

In Pennsylvaniv, The Commontcealth. ex rel Jokn Binns v. The
St. Patrick Benevolent Sociery, 2 Binn 411, i3 the leading cave.
The society, uuder a power conterred by its chavter, made a by-
tay that v lifyirg 2 member by another member should be pumshed

{ A3 u crime against the society, by removal from office, fline, or

cxpulsion.  Binns having been convicted of grossly vilifying a
fellow-member, was expelled therefore uader thus by-law. The
Supreme Court restored him upon mandamus, mainly on the
ground that the by-law was not necessary for the good govern-
meunt and support of the affiirs of the corporation—that it sub-
jected the rights of membership to the uncertain will of a major-
1ty—that * the offence of vihfying a member, ora private quarrel,
is totally unconnected with the nffiirs of the society. and therefore
its pumshment c wnnot be necessary for the good government of
the corporation ”’  Chief Justice Thlghmnan, delivering the opinion
of the court, quoted Lord Mansfield's three sorts of offences as
Inid down in Richardson’s case, nnd said Binny’ offence did not come
within either of them, and he concluded by declaring that *¢ with-
out an express power in the charter, no maa can be disfranchised
unless he has been guilty of some offence which either affects the
interest or good government of the corperation, orisindictable by
the Inw of the land ”

In Fuller v The Trustees of the Plawfield Academy, 6 Conn. R.
532, Judge Digzet alluded to the doc rine that a power of amo-
tion is incidental to corporations, but scemed to doubt whether it
was applicable to any but municipal corporations, and quoted
Julge Story as saying in the Dartmouth College case, that therd
could be no amotiva of the trustees of that institutivn, and he
restored the trustee of the Plainfield Academy who had been
expelled for disrespectful an-l contemptuous language towards his
associntes, and for neglect of duty asa trustee. ¢ The court,” ho
said, ¢ cannot justify expulsion from office on such charges.
what the trustees might have done to one of their number who
biad committed a crime which would banish him from society. it is
not necessary to decide ™ Another principle was asserted in this
case, that the place of a trustee in an eleemosynary corp: ation,
though no emoluments are attached to it, is a franchise of such a
nature that a person improperly disposzessed of it is entitled to
redress by mandamus.  See also Durtmouth College v. Woodward ;
4 Wheston, 676.

In the case of Gray v. The Mediwcal Society of Erie, 24 Barbour’s
R 570, a physician was asking to be restored to a society from
which he had been expelled for violating a by-law that preseribed a
tariffof fees for medical services The Sapreme Courtof New York
went very fully into the authorities upon corporate powers, and
held that the power gi.on to medical societies by statute to make

! by-laws and regulation« relative to the admission and expulsion of

mernbers, was not an arbitrary or unlimited power, and that a by-
law must be reasonable, and adapted to the purposes of the cor-
por.ation.

In the case of The Comm’th v Philaathrophic Sociefy, 5 Binn.
486, we have in our owa courts what is very rare in the authori-
ties an instance of expulsion that was sustained. A member
made n demand upon the society for retief agreeably to the rales
of the institution, and presented a physician’s bill which he bad
aitered from four to forty dolars, and which he claimed to have
paid  Upon the ground that this was a scandalous crime, amount-
ing almost, if not gnite, to technieal forgery, and that it was
direetly injurious to the society. hiv expulsion was supported.

In Comm’th v The Franklin Beneficral Association, 10 Barr, 357,
a member was restored who had been expelled for enlisting in ths

franchise a private member. But Bagg's case isan authority against § arwy in violation of 8 by-law of the society:.
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1o The Comm'th v The German Soctety, 3 . 231, n roctety for
“mutual support and assistance,” the cause of disfrauchisement
was that the member bad assisted, /s pre«adent of the s wety, 11
deframding it out of fitty cents, asd bnd defamed and injured the
society 1 public taverns, L0 was held not te be u sutlicient cause,
aud he was restored.

When tbe charter of the Batchers’ Beneficial Aszocintion wasg
presented to our Supreme Court, it was rejected, on the ground,
amoug others, that 1t allowed the associntion to expel members
who should be ¢ gulty of actions which may injure the associa-
tion.”  This, said the Chief Justice, we cannut appove; for gt
gives the assocution an entirely tndefinite power over its members.
or any action which may injure them they may expel, n: ! there-
fore they may expel & member for becoming mmsolvent  Itis totally
incompaunble with the whale spirit of our institutions, to clothe
any budy with such indefinite power over s members; for it i3
equivalent to socialism, aud is a rejection of all individual rights
within the awsociation It is comuon in such charters to fuund
the right of expulsion on the fact that the member has been found
gwlty of some crime on a traal o court, and this is quite proper.
11 Harris’ R, 161

In the case of The Renefi-ral Assnciation of Biotheely Unity, 2
Wr. 299, a charter was rejected beeanse it gave a majonty the
rower to expel any member ** guilty of an offeuce ngainst the law™
—the court holding that a constitu jon that puts all power over
rights iu the bands of a majority 13 no constitution at all.

Gathering now, iuto one group, the principles of decivion that
lic scattered through the authorities, they may te stated thus :

1. That the power of amotion for adequate cau-e, is an inherent
incident of all corporations, whether mumcipal or private, escept.
perhaps, such us are literary or clecmasyuary, but the exercise of
this power does net affect the private rights of the corporator in
the finuchize.

2. That the power of disfranchisement which does destray the
member's tranchise, must, 10 general, be conferred by statute, aud
is never sustained us an wscidental power, without statute grant.
except iutwo cases —first, on conviction of the member in ncourt
of justice of s infamous offence—and second, where he has com-
nitted ymue act aganst the soctely which tends to its destruction
or injury.

3. That the power to make by-laws is incidental 1o corporations,
and generally expressly conferred by statute; but by-liws which
vest i a wngority the power of expulsion for mnnor offences, are,
in #o fir, vosd. aud courts of justics will not sustain expulsions
wiade upder them,

4 1In joint stock companies, ¢ or indeed, in any corporation
owaing property”” (lngell & Ames on Corparations, 7 410), no
power of expulzion can be exercised unless expressiy couferred by
the charter.

With these principles in view, T take up the charter of the
Philadelphin Club, and find that 1t was incorporated on the Sth
May, 1850, under thie name of the * Phi'adelphia Association s#nd
Reading Room,” (atterwardy changed to that of the ¢ Philadelphia
Club,™) with nuthority to « elect officers, to estublish by-laws for
their gosernment, and to hold real cstate, the yearly value of
which shall ot exceed three thousand dollars ;”? but there is no
poswer cither of amotion or disfinrchisement expresdy conferred.
‘They mnahe no pretence to this power by presenptivn.

The by-laws eviablished by the corporation provide for the elec-
tion ot ofticers, and the order of proceedings, aud fix «the entrance
money™ to bie paud by resident members at $i00, with s semi-
annual subseniption of 201 and for nou-resident members at 50
with » semi-annual subseription of £15 The LXV., LXVL., and
LXVH, by-laws eunct that = if the corduct of a member be dis-
opderiy, or injuticus to tot mterext< of the club, or contrary to
its hy-laws.”™ he shall he requested to resign. and if the request
be disregarded, the board shall sefer the mantter to the next statel
meeting of the ¢lub, and ¢ at such mecting the circam<tances of
the care shall be cousidered, and the mewsb. ¢ way beeapelled.”

The Re'utor beeame n member of the club in 1848, andat s not
alleged that ke has finled to pay any of his dues, or perform any
uf’ ns dutics to the club, but the return alleges thaton * the even-
g of the 2 th of Febrmuy, 1863, the detenlmt was gttty of
bresking the 65th by-law by havieg an altereation within the walls
of the club-bouse with Samuel B Thomas, nud by stiibing am a
blow.”  Fur this he was expelled.

Now, undouhtedly, such conduct was disorderly; for though
the olijects and purposes of the society are not set forth in the
charter, it is suid to be a ¢ludb for the cultivation of sovial rela-
tony, and these are friendly and Kind relations, and are not pro-
moted by such conduct ns 13 imputed to the relator.  But does n
single stance of disorderly conduct jusufy disfrauchisement ? 1t
1y not alieged that the relator i3 & quarrelsome person, or habit-
unlly disordetly  Ou thecontrary, it was aduntted in argument
that heae a respectable gentieman, andat is shown that when the
affence cecurred he was sittng in the bar-routa of the club hou-e
in goict and friendly conversation with anothee person, when
Thowas entered and uttered defamatoiy words which the Relater
under~tood to be applied to umseif 1t was therefore an assault
upon Thomns provoked by himself It was not an interruption of
auy deliherations or proceedings of the club in a state of organi-
2. dion—it occuired not 1 a reading-room. or an eating-reom, nor
at & curd or alinard-tuble, butin what i3 called the office or bar-
roum of the house,

I ook wpon the occurrence as dicorderly and injurious to the
interest of the club, withhn the menmng ot the 65th by-law, bat
as one of those “mingr offences,” of which Mr Willcoek speaks,
aud for which & majority have no power, even under the by laws,
to disfranchise a member.  Aund upon the doctrine of the cases
hinee referred to, I hold the by-law void so far as it infhets this
extreme penalty for such an offence. 1 would be very sorry to
say that anytbing short of a statute could confer on a majority of
the members of any corporation power to expel a fellow member
for merely disorderly conduct.  Talhing or whispering in a rend-
ing-ravt, or wandering from the question in debate, ¢rinterrupt-
ing another whee ke is speaking, sl very many mere breaches of
good maunners are disorderly, and injwnous to such a club, and
fit to be visited by repritnands and fines, but ave not such offences
ngainst corporate duty as forfeits the franchize.  Unless this un-
happy occurience be viewed through an atmosphere of passion and
prejudice that shall distort and magnify its proportions, 1t must be
regarded a3 belonging to the class of minor ofiences, not pumsh-
able by expulsion.  The Relatar's effence was not directed agmnst
the society, hut against ns fellow.member, as in Ewvle’s and Bng’
cise.  The law aifords no precedent for pumi-bing an offence
between fellow-members by disfranchisement. 1 am vawilling to
wmake 50 Lad a precedent of the cave.

Jut what i conclusive of this case i3, that the corporation
possesses property, real and persouanl, nud is at liberty 10 nceu-
mulate more, until an avnu4d revenue of three thousand doilars
comes to be enpayed; and the Relutor has purchased and pad for
the right to participate in that franchise It is not a joint stuek
company at present, for under its by-laws no pecumary profits
are divisthle smong the membiers, but 1t muy recowe so, and whe-
ther it does or not, the Relatar has a vested interest in its estate,
and ¢cannot be deprived of 1t by the procec-hngs that wers had
against lmm.  On this point the authorities are clear, and without
conflict.  Nothing but ap expres< power in the charter cav au-
thurize 8 money corporation to throw overboard one of its mem-
bers, 1 have <hown that the act of incorporation contained no
such power.  On the contrary, it excluded it, fur the provise
reads ** that nothing hereiu contained shall be so construed as to
authorize said Philadelplua Axsociation and Reading-room to do
any other act or aets i theww corporate capacity than are herein
expressed.’

For these reasans a peremptory mandamus must be awarded,
and heciuse the aiew | have taken of the case vesults in this con-
clusion, 1t is not necessary for me to discuss the formahties of the
procecdings of ke club under their by-laws, which led to the
expulsion.

Let o peremptery mavdamus issue.
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GEN ERA L CORRESPONDENCE. Pof my <aid reni and p('rin)-n..ﬂ estates, | recommend great eantion in

“the sale thereof, for Uhelicve that my landed praperty is daily
inereasing in value”—followed by a nominati ,m of executors and
o ToE Epitors oF TiE Uprer Canabva Law JoURNAL. trustees, “for duly earrying the dispositiun of all the property,
. ~ . . thereby given or alluded to, into eftect.
Toroxto, July 25, 186t | 70 that this wns not sufficient, to divest a legal estate pre-
GeNTLEYEN,—There is an impression abroad that lawyers | viously devised to children and to vest it in the trustees, although,
are in the enjuyment of a holiday or holidays of considerable Semble, the words might give a simple power to sell in an event
Jength during part of the summer months. I presume this | which mi'ght possibly, anough not certainly, happen.
impression has arisen from some uodetined notion of what is |
known to the profession as the ** lung vacation.” ‘That such | LJ.
a thing a3 the *‘long vacation” is mentioned in certuin | Pup Sorgerrors avp Crxenal Lirk AssURANCE Suctety v. Laws,
statutes and rules of Court cannot be denied, but that any | . .. o ) 5
vacation of any length practically exists as far as the mass ut‘i Loliey—Condition— Assignment— Su.cide.
the profession 13 concerned, is a hollow mnckery. ' A effected upon his own life a policy of insurance. which con.
It is, I believe, admitted by those who have studied the tained a provision that if the insured should die by his own act,
subject, that head-work and cdnfinement to an office is mure | the policy should beer e void, except to the extent of any interest
trying to the constitution than manual labvur, nor is there . fcquired theroon by asdynment, for valuable consideration. B
any doulit but that the lifo uf a painstaking laswyer is a life of m.rrr'tcin;:«-d t]"“]'"lf“y' 'tf»g(it_hcr ,““h other [}r?’pfrt.\i_t.o. - n(;x
toil, mach more g0 than is generally suppused. It follows . ® q“]"_rlt?, M"lﬂl" f“ll”""“{ N ".'gf "c.’_‘l'"‘f"_"‘t (f‘ 0 1 ]‘"".lé(;" an
thc-rcﬁn:c. that t}mse who lead such a hife should have the i "u'}\' ‘xlfx(c(l‘l\‘\r;l('d:\dit-:; l:; Ilkn:i:\:,:‘:t:::t excltsive 03 the pulicy
relaxation that is necessary to sustain them. Mauy of the:  ynu7 that the policy was valid to the extent of the interest of
fraternity can manage to get away from town, or at ull events ' gy, assignee, and that the insurers having paid the amount to the
“"jm their offices, fur a short time, but there is always some- assignees, had no equity to obtain repay mnt from the estate of A.
thiug to Le done, and sumebudy must be ready to do it.  But
it seems to me that this sontething should be made as little as i
possibile consistent wirh the necessities of the public. Perbaps ' V. C. K. Lee v. HasueRTON.
a little ventilition of the subject might lead to an improve-
ment in the premises, if [ am right in imagining that an

improvement can be made, i foree] it. the def ¢ insanity bei ¢
’ o . n a forcclosure suit, the defence of insanity being set up,
Yours truly, A JuxNior PARTNER. I produetion of the veport of the medieal officer of an insurance
—_— company as to the state of health of the party, was demurred to as
The business of the country mast be done, whether some : Privilezed. because confidential. :
fe\E' suffer for it or no : bat m.Y tbe same time we think thag /e that it must be produced, and demurrer overruled with
3
there is some truth in what our valued correspondent urges. | costs.
Chaccery practitioners have less to complain of in this respect ,
than their brethrea of the Common Law. A Judge sits in, ) Q.
|
!
i

. Deurrer to evidence— Report by medical officer to an insurance com-
pany— Pravideye— Production of « confidential communcation.

; : Nusox v. Craup.
Common Law Chambers throughout vacation, but such a thing

is unheard of in Chancery, thuugh applications may be made P)‘adlfq-.—Cross-t’mmmatlon in courl——.'l.bs(‘ntc of a wf(m.'s.t.

in matters of injunctions. The business that is done in the Where a witness who has made an affidavit for the plaintiff, and

offices of the Registrar and Master in Chancery during vaca- : $how the defendant desires “"‘ °r“5“‘°““'";“c' 13 "‘"‘;.'bl“” u"“’""h.

tion amnants to nothing; but, on the vther hand, the offices © 111ess o Le present at the day fixed for the hearing of the case, t'“'

of the Deputy Registrars in County Towns are open, ap- ld('fcmlnnt may insist upon the affidavit being withdrawn, or the
H y HESN _cause standing ave. .ill the witness can appear: and the court wall

pointments given, and business dune then, as at other "ot proceed with the examination of the other witnesses

times. It may reasonably be asked why, if business can be: 1ot procecc 1 He GRAmn R

pastponed in one case, it cannut in the other. The sub. | ™= ===—="7"= P e

ject i3 worth discassion, but we are not ag present prepared | APPOINTMENTS TO OFFICE, &cC.

to express any opinion as to the best mode of vbtaining for the |

profession at large what the long vacation was undoubtedly |

designed for and is sull supposed to nceomplish as well for | NOTARIES PUBLIC.
the benefit of lawyers and officers as for the judges of the ' CHARLES WILLTAM PATTERSON, of Toronto, Fsq, Attoraey atlaw, to be
Courts.~Eps. L J ] i a Notary Publicin Upper Canada.
) ) ) b JOSTATL MARSHALL BABINGTON, of Dundas, Esq, to Lo a Notary IPablie
T —— = fo Upper Canada.
" GEORGE MACLEOD MUNRO, of Ianover, Esq,t bo 8 Notary Public iu
MONTHLY REPERTORY. Upter Canada, (Gazetted, July 2,1868)

R it e JION, JOIIN A MACD)INALD, Queen’s Counsel, to bo a Notary Putlic in
| Upier Canada. (Gazetted, July 16, 1364

{ A S. STOCKWELL, of Ieamington, Esq, to bo a Notary Pablic in Upper
* Canada —(Gazetted, July 30, 1864.)

REGISTRAR OF SURROGATE COURT.

CHANCERY.

V.C.W. Lespox asv Sovtit Westeex Rurway Courasy v.Brivcxr

Specific performance— Contract— Costs— Will— Construction—Legal

ostate— 1% N The 11OV WILLIAM CAYLEY, to be Registrar of lho‘Surmg:\ta Court of the
Fotate—Powver of Sale. . ‘ Cobted Louttis of York abd Pesl—.(Gazetted, July 2, 1563.)
Awho wasander obligation to convey land to a railway company, \ CORONERS.

died, baving devised his properiy to his ehldren (of whom <ome ! S SAMUFT
were infauts) equally, without giving any sofficient puwer of saje | JAMESDOTOLAS, Bsq 3 T, GEORGE RUTHY EN.Eaq, M D . and SAMOVL
to trustees The company having tilod a bil for slu!‘ e perform. | ’,""l‘)‘&"‘:’“":‘fl LLY, Exq ,M.D, Assoviate Coruers, Couaty of Kont.—(uazeited,
ance, feld, that the suit was neeessary, and that each party must | *
bear bis own costs, T T
A will contained the following words, viz .= Asitmay probalily ’ TO CORRESPONDENTS.
happen that the arrangements made by this will casnot be cartiad |
into effect, without a sale of the whole or at least a great portivi © « A Jraon Partxzs,” under General Correspendesnce, p. 223




