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An iiiii/iuiIl/b Iî.1alivs,. Viiaui it 'ad mld ri-oui ali) niju lo ,

lihit lratte.
()Il lie :îst .Jat.îuaîII-. 1906l, finr lî%sîts. o i itt tlîî aii'V1
la Iiws i theil eit et ntijîrii g tIlle %l ii lesa le o xg>a' irttf

Johlîî Mil(tidil &d Co((., eXeetttd( til tlgt'eetiteitIt Ill wvî'timnd. pi -
d-iafil t ý t %0 u1  

t i tt tauser i le isst if l1tw ae erlt 1  a
joint 'ti' îatît v tiih' i beatd 'l'îw lirttîers ttiiik stick

mentpru~illth îat, il' II nor) 411 tf 11 l'roue tlesîtild I tii l 51 li" ~tlc,
iw ti1oltutd gi ýe no in wrti t i mîg t lie, ot l(Ir sltareltiihilers. i

slîmld lta'i tIti'rglt tii pircti.ise. tîttut. SîituldIlle, 'tocîk tit Ill-
j>ureîtaseil 1). a stareltoldler andi retîtin 11nsolîl for i. fia flt se

notiee, tl stck shli 1w lietketi t>\, r Il%- te r-eiîiie ï a n'

hulder aI- a i l aiiiin tii Ie. tllî'îrntî liv îte r orît' ii tlIiirît
tirs4 itn arn ' nîg Iit t1w va lite thIe irlîît rators wcî-e mit tii go I lihid

inti îinsilettttîîa tîe arbli eîts ide fix thli fletîîts of pax-ittent. foi:

~ti astit plt iilipu to t1 stiîliin lie t ck i tîtf- t'enta lu-

iT1g ;iiellilis iti jiit*iiii*tt tii d hii' stck,îf ir Ns vib lîi~ igh
tiiig1 l ear( w )t gî'eeil.,ý W 14 m ll fl

'lla aiîî'ltti lt'iiî t oi sel! lStock - tîtri wtiltlIitttr-

S>H1oIa lie1 lai' -f itht awavil. te i kv 1 l e.tîir 11 ~,tut
gai tillul nid s asý to il - 11liq titiw' »i lîttyttî.
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E. F. B. Johuston, K.U., and W. H. lrving, for tlie appellant,
eontenided that the arbitrators had proeeeded uponi a wrong basis
of valuation, and one which conflicted withi and contradicted tIi(
ternis of the submission, and that in effect they hiad gone bchinid
the entries in the books.

W. E. Middleton, K.C., and (ý. W. -Lasoin, for thie re:ipondenits..

SU'rHIERLA.ND, J., rcferred to the rule ýstated hy lRitehi, C.d.,
in Mc]Rae v. Lexnay, 18 S. C. R. 280, ;283, and, after setting ont
the facts, concluded:

Having carefully read and considered the award, 1 eau sSe no
error on the part of the arbitrators appearing on the face thereof
or of any paper accompanying and forining part of it. No error.
or mistake bas been admitted by them. They expi-essly disaffirmi
the receptiofl of evidence "for the purpose of controverting, vary* -
ing, or falsîfying the figures set forth as assets in the statemnent
of the lst June, 1909, or otherwise entered in the books of 1the
ýeontpafy."

1 think, therefore, in dealing with this appehi1, 1 shoould follow
the principles laid down in Mcllae v. Leinav, and Dinni v. Blake,
IL. IL 10 C1. P. 388; and, doing so. miust disrniss the appeal with
ezosts.

TEETZEL, J., IN CIIAMBEUZS. MRI12THI, 1910.

*G.AGNE v. RAINY RIVER IUMBER CO.

Third P>arty Procedure -Con. Rule 209 Relief over-TorI -

iIeaure of Damages.

Appeal by the Minnesota'and Ontario Power ('o. fromn an
order of the local Judge at Kenora disînissing a motion by the
appellants to set aside a third party notice sers cd by the defend..
ants on the appellants, under Rlule 209.

The plaintiff waa the holder of a license entitling hlm to
ûperate a ferry between the toivn of Fort Francis, in Ontario, ami
two towns in Minnesota, on the opposite banks of the IRainy river.
-which is a navigable stream and the international boundary.

The defendants, a lumhering conîpany, were engaged in dIriv-
ing or fioating logs down the river at the points where the plaintiff
was entitled to operate bis ferry; and the action Nvas for- damiages
arising fromi the plaintiff's business as a ferrynian beîng initerfered
with by the defendants' logs, the plaintiff alleging that the rivefr
was so filled and blocked with logs that navigation was Îipossible,

*'Fhi4 eage wiIi be reportted ini the Ontario Law Reports.



GAGN~E v. RiLN i lîfll1211 t LJIBER CO.

Tlhu 1-deidanits alleged that, at kt point below the plaintit!'s
ferry do, ký, the appellants, liad erected a damn and power plant in
ýUCh a nianîler that driving Iogs down the river was imnpeded, and
thiat t1w siuiceway provideil by the appellants iii their danm was
inadeqtjie f'or tuie purposes, intended; and tlîat, if the plaintiT

wvas itnpedcdii îii tw operation of the ferry, it Nvas 1) reason of the
eretlion mid ( onstruiction of te dain asud power planît bY ile ap-
peiliant> anid the inadequacv of tlie ineiaus prov ided for floating
Iogs pt the sluice or dain.

The procedure under Rule 209 is confined to clainks for contri-
bution over, indeitY over, aud other relief ov er, algainst the
third party.

FeatIj-iteri Ay Ie:wom ti, for (lie ap)pellanîs..
AE. K-no', for the defeumiants, eontended titat the case camte

vîthin thiat part of the Rle pros idiug for otiter relief over.

.rE~i J. : Prior to 1895 the Rule was the saine as the~
VngILish uie, and was liraited to clainis for contribution or iu-

dexnniit 'v. In thnit vear it was iield, as to the prov>xision for indemt-
nlity, in I>Vn . ('oUgiieli, 174 P. R. 39 ' foilowirlg file En1glijý de-

cijnthat the Rlule appiied oui- 4to d.aiwis for indeniîty as
suli ithur at iaw or in equity, and did not apyto a righit to

ýdamnages ari.sing fromi breaeh of contract, time latter beimg a riglit
given hyý Iaw in consequence of time breari oif a uoutract botweeni
the parievs wlhili the former is given bv the cnri te .

Tl'le Ruei ws subseqiientlv% anîended bv ietimgthe words
oany other, relief overý against * As was sgetdin Con-

federation Lire Association V. Lahiatt. 1ý Il. R. 20GJ. thie amieud-
tuent wa> prob)ably made in consequeuceic Of Payne v. ('oughell and
(,fier cases she(wing the former niarrow compass of flice 1ule....

f Rfernceto tîme Lahatt cage and reîuarks of Street, J., at

The defeuiams do) iot vlaiîui et riglit against the third parties
by reason of* breacli of auvy exp)ress or iniplied eontract, and 1

tiink ie nieia-,il fails short ot ehargiug tortiows sets, against the
defuduts hcauefor ail timat app irs the third parties umay' hîave

gerecte-d iltir dami andi lnieway witmin tîteir legalrgt.
Assllmuing, hoeethat the tlîird partie,, are gumtty of tort

nio uase was ( ited, imor have 1 beeni able to flnd any vca1se.
whevre at vaim for relief oier lias hern alIowed to be imade by.a
th<ewdant against a thiird part'y ini consequence of a tort coin-
mittedlI b t1u third part 'v--oth er titan (5cass undler sec.
C09 of the- (onsoiidated Municipal Act, 1903. 1 . Iar of
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opiion fliat the amnended Mie does nut cxteiîd tu sncb a case aýz
this, but to cases where the riglht to relief over is given byv Iiaw
in consequence of a breach of contract betweeti the third partyv and
the defendant, eitler express o>r implied, or is a righit griýen 1wv
statute.

Even assunuiug tliat the procedure is appliuablé.t laims an-
ing ont of tort, how eau it be said that the damnages whbiul thie
plaintîif lias suffered by' reaisun of the eoiibined acts uf the defend-
ants and the third parties are the nieasure of damnages the defeiid-
ants wotild recover, if eutitled lu recuxer anvthing, froun the third
parties? And if the measuire of (lamages (lues nult correspondi--
and 1 do îîut "e low it coiuld iii a case like Iis--Mier \. sarnîtia
(las Co., 2 0. Ti. R. -546, is a coinplete bar tu the defendants' n-ighT
to bring ini thue tliird parties....

Appeal allowed and tbird partx' notice set atide, with eo4s,,.

TE ETZ1EL, L. P; CHAMBERwiS. MAîwii 14,rîî, 191il

RE GOOD AND) JAC'OB Y. SHANTZ & SON CO0. LIMITEDl.
('ompany-Transçfer of o/ae' euu f I)irectore toiA

Domidon Compaiiies -Acts, ýe(«. .3 h-esof Comhauy--A,
prova! of Iiirectors.

Motion by .1. S. Goud for al iaîldainlus to conlipel the 'ompaw.'ii
tu allow a transfer to the applieant of five sbares of fullY paidl-upj
stock.

H1. S. Whuite ani W. M. ('ramn, for tlue apphieant.
E. E. A. 1>uVernet, K.C., and E. WV. ('lenent, for flic con-

pany.

TEETZEL, J. -UTpon the nierial it is qutite clear tlit t1jw
shares in question are finlly paid up, and thaï; the appluant, j.
S. Good, duly requested the transfer to be inade upon) the ml
pany's books of the slrnres in question, which stuooI ini thenai
of Isaac Good, and that thie directors of the vuinh)anY rfsd
alIow it ho be doue afler having been gix'eî réasonahie tinw t>
counplv with the request.

1 would a]s'o tind uipon the niaterial t1mb tbe direetors ate
àin guud failli lu refiisiug bu allow the transfer ho l>e adand
thal the ' were luorest in the position baken that îh w;is not il, tlw
interesîs of tlîe cipnvto p)ermît the apl)phîalt lueoiieasa
holder.

rIhIe offly question. therefore, is;, whehher, under the sZtitutt,,
and by-laws of the eoinpaul, thle (ireelors clan Ie eompell1ed t
allow the tranisfer to he mnalle np<n the books of thecopny



RE: iM iIeTRT.

r 1' 11 ,i ii)iilany wa iiieùi'i>ii'tl 1111er the Doin)îîjionî (oipaîi-

du~ Amt, unee 45 of wiiei ro ioes t liai th l am*ov of a vuminpî
iiurpres thiei'enmlei sMA be pno~îmai estate ami mU bu 1wtraits.
frtlei nti ur ian ut î anîd sublj eut to a il sui, i nidi n, a n

camruionîs as are prieseribi lix I<ai 1. of' tie Art or' hix the
ltte- patient or hy thle hb'- aws of thle eîîmîpinvy.

seîtu W)1 nWhorises, tiht dileutors Wi miake lix ]aws regulatng
tde tranm1'e of Mtorts.

Bv- a wn o leî' 1' (f' thle üonmipa ny prnîi des: '1'lut sua re-
holders iiav %%itl th te imsicnft of thle i iaril, but nul otiieiwise,
transfer(.[ tlueir sliane, amui suiî<l tramîsiers siiîll be recordeil in a
book~n pvi led for î tli puimoe ani s igned bx liiiii or t wr a uîd the

trasl'meeiluitwitii'sîiiiit nuo })eîî< shah be aliowed to hold
or oin uî-tmC' ini tue <'iiiijiti %étlioit the î'mmIse'It of the board, andI
;î1i trýansfersý (of "'tîtk imst lirsi iii' appm'îxei lixth i mîjorit' iif

blémeti r efore 'niel triauisle r is vt ered.
Il ý xi- id in ii l'e I ipjerial Moa'ei (1'i. 10) fi 1.. H. 21~ lit

t lie it of' a clonlipa mm i ueo "i«na t eî umni er th e On mtarnio oni paties
Am ýjiha pnirî~mi simîiai' ho tiuat found in thie

Iciuniniuti Att, tlui thle Att îowlmere ait hom'i'es a coînpanl' h<
prefuse t h e in mî' <ni A heuiîous fuy l ix'aîlup sbire.s, îîutwitm-

-Itîînîliîîgi- thiat iim tOint icase' the 4-oiîanyx liitlIî a b-iwproxid-
iuîg iiat nu ti-ansfet' slid lie xalidui H iiti qjT'oxd ofh'lv Ote
dirqe<'o. andi tîmat oni t rnm'eis <if '-'hk sionîl lie nit tue diseme-

lioiju <f iliii' <hrecto',.
h laîînmîtilisÎýtinguii"lî; tliat <'lise frn tliis. anI 1 an boîuil to
fIIwil. ri1îiutwtt îîinir thlut àt nia v le fftlh'n It to reconteile it

ti iih -iehm î'uîse as Re Maî-îhouiè amui Miail P>îinfing C'o.. 6 Il. R
1919 n1 ' (- i'esîai hA le Xsiî'îîi-t' Siîeietx . L~ R. 8 C'h. 4 1; aiid

1 nîmmmt hierefiire a i iiw t li tppli iat ion with eo8tS.

Ruî'I"i,\. 1. * MAnit(u 1I Li 1910.

Quifiiq ''ilî'si tt'erti'fiî-ah' of Tille froe, from 11tjrtqai'v
ilortqaqer ' n î,l ie'ar of fo' [Lonq I>triu ;oIrîmu, wN
/io11 of I/rîllb - fr'q'aî' of ('ain n MorhlyaqOer orItis-
<'lu;,, of < '01iwn by1 PIiri-h~ SteluI6 ofI.iîlu>. <a',
il)/ i'" 'rlfi' free' fronilain<'oun<r afler

Voipioeqî nd11e1 ,,pto of I)ealh- E.ýlopprl.

Alpeas lopv th lii 'oul a itatter under tlie Qîi tiu rfles
A(11 fnîîîii thle repotîr anîd veli ulh'te o)f the Douai itt of' TitIes

*Ti w4 vt In- h.' .'p'rtp'd ini tii. Onù n hIcaw tt.IîMMî,.



THE ON TARI O IVEEKLY NOTES.

at Stratford, and froni the eertifieate of the Inspector of Titles-
On the 241h Noveier, 19065, Thom as Ilayeraft filed a peti-

lion asking for investigation and a declaration of his tle to the
soufli part of the east hall of lot 4 in the lst concession of 'Morn-
ington.

The niatter was referred to ftie Local -Master, who, on the lotit
April, 1907, miade bîis report, and iiientioned in it a niortgage uponi
the land, made by J ames Raycraft, ftle grantor of the petitioner-
in February, 1877. to one J ohn Irwin, for $900.

After the report was mnade, the Local Mýasfer's attention wzi>
ealled to the fact that thiere iniglit possibly be an eseheat to thec
Crown of ftxe mnoney in the mortgage xnentioned or the rnortgagedl
]and. The Master thereupon notified the Afforney-General for
Ontario, and on a later day ail parties, inicluding counsel for. ilt
Attorney-Generai, appeared before the Local Master. No eiec
-%vas offered on behiaif of ftie Crown proving any elaimi to th)(
moortgage înoney or any part thereof.

On the 21sf November, 1908, the Local Master certified thiat
thiere had not appeared before him at any time anjy contestant iit
regard fo the tif le fo the land in question or to any incumnbrance-t
or incumbrances thereon, and that on the evidence lie found thutt
the (irown had no tif le or jnterest in the land.

Tlhis certificate was filed, and a certificafe of tif le was after.
wards issued by the lnspector of, Tities in favour of the pttoe

Thle appeals were front thiese certificates.

B. Bayly, K.C., for the Attorney-General.
R1. U. MoPherson, for the petitioner.

BRITTON, J. :- . .. An appeal lies fromn the order or
decision of tixe Inspector . . . :see Rule 1013.

An appeal may be f aken front the report of the Local Mas-ter
at Stratford: see Bulee 767-771....

The Crown asks fliat the cerfificafe of tille be çubjeût to the
right of the Crown to the land. The ('rown, thoughi called upot,
to do so, will not attempt fo prove any elaim. Ifs position is, thlat,
if the mort gagee, John ]rwîn, died intestafe and withot hir
there is a claini on the part of the Crown-, that titis clain, is not
ha rred by any Statute of Lintations; and so the Crown is niot
boiind fo prove if, in these proceedings, and that the certifiojate of
lit le, if issued, should be expressly nmade subjecf fo the rhtof
the Crown under the morfgage menfioned.

I do not think so....
[Reference fo the provisions of sec. 25 of fixe Quietingý *Tijt.,

Act.]



1 iiler ti AXct tlîu î'owii i, t,- be treated as au individual and
ilu ofgt ethe t.îown as. thu iglt of ixîdividuals. Thle alle«ud

1,jI righbt of hIe Crou n î. that Johnu Irwin may bave died in-
itestate( lind wîlitu lieirs. Tlat riglit, if it exists, can as well lie

v~tali~hd 11w a-, later, levaii:v. tii establisli it, John I rwiî îiust
iiii an ,foilule iew of ie cwase, biau died before the 2nd Feb-

'Ill- 111(Irtgk~i" front Jamîes ]aycraft to Jlohn I rwin ils daied
ilik. 21111 FubrnarY. 18îï; the first instaltiient beüanie dlue on tbe

?ndii Vubnuaru, 1878. Assuining . . . tlîat the payînent to
onu9 \Williail Nerr wasu a \alid, pavoient on fia' înortgage. tiien
iiu.t maitai tent feit dire on tbe 2nd Februa iv. 1879. Tbli., uas
itot paid, and tiotbinT lias beeti paid since, and John I rwin, so far

as liurs as flot been bua id froin or bleard of as lîviiig a Iive
il a o a pjrior. o tire 2ild vemar 1878.

If .4iobît I rvin wasý not iii falet dead on thle 2nd Felirtnarv, 18!)6
-. putting iliat as tIlie loiigeSi possible period required to bar blirn

(Ir blîieihum. if ain» t-liere eould lie no cl3aini on the' part of the
i-wn lo tIns laid or the miortgage infey Cu tb"rw>S

possbleva- is l>ased ripou, thle dufall of John lrwïn on or prîor
t,. ibet -2nd( 1eriri885....... b - C'l'ni in asserting a

lai bv « \ .buat, va lîiot r-elu' s..telv n pon tue 111-uuiiiption of Ir-
wnsduathI. Tiiere is 11o pre-uiiption that bie died on any par.

t i iilari dayiý Nltlini tbe seu un u erirs. or tlat lie diud mit1lout heirs.
The %vennpbinwoul bu tblat lie left ltiirs. Tuie pre(ýstunîption
%%olild b.e .n1fflieiit to establîsbi duatii, Iioit iiîteustav anid duatit

\%i ii id I aiî lieïirs wooltid rvieîj re I o lie p roved.
Whlîv i> thle t iown niot as wel I able tu estabAli tlint now. if al

fait- a. iif i ay bu ai a uv fiiw uIter, and, if ntio able, wli'v sîloil id
it t 'rowî lie iii any otiier or better piositlin tinder Ille Aef tirain
an Iitjujîlîal

Il w-uidmot. as. I u ieuu it, 1we any gtroitîîî for aiiil Hidjidai lR

nIligitee to, plroue Ili s l iii iniMi qIlt ïf'lgç lit le Pro(eul g, tl lu 11
1,-,;îgv ;1titlIt fgi Jast du(,, w ais not barred Uvý tlie Statutui of

Linutatbus Anî oliport ilt *i v.iiI be glu un to a person velain-
imgblie aw ior u bo esfahilih blis riglît. . . A s the

(iruw îî w s uiot ii- toioit o ,sert its riglît. and didii iot hiit
îuîimil ~tggutad pu.-~bî iiviif Ileimîg able to (.Io si) within l xt

ve -filîii lie t 1u t111a1i- o action a rosé to tute t rowni t1lRI.
lit mmv opiîboit w-l iot do. .

Trîr is 1,tIterojvtut Thi, ( 'rwn's rit
arosfe uîp li ruu-itm's devati. AI, hitI 1nile tile titie to IIhu

mîiurtgagud l ini tue (rowti. and ou thle 251h Oetohei'.
1894>i. wasý L.iiiîîtud iîîder- the gretit s.ent tii Jlames lùiuvraft, the

RE HAYý,'RAFT.
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inortgagor, who inortgraged to I rwin. Thtis grant contains offly
the tîsual exceptions as to waters, aeeess thereto, etc., and there j-4
nob reservation a" to ai)'v riglit of the ('rown to the niortgage ni-
tioned or to any righit, present or future, to thie land or înau
way as to the alleged right, eith.er of J ohn lrwin or of the ('rownl,
to ,John i rwin'ýs estate. 1 amn of opinion that tlii grant eut mut
the înortgage as betweeîî J ames Ravera ft and the ('rown. Th1e
petitioner .is at purultaser for value froin Jamîes Ilaveraft.

A ppeals disinissed with Costs.

WA III v. OlOW F MVEN SOUND.

iMua iiiplUl (orpoi'uIione - Local ojilion, Ry-lair Iepealitiq Rey.
lau 8,bwisj ol Elclors i Vo(uu/ oo-Foriiî of Riîllot-

l)ocelwume lo VI«rs .- ti,, Io Com.pel <'ncil IoSlui an-
ol/u'r Bîy-aw-( nle qin i Terrilorîaf oj, l f ,Ilîeiei>lt

Thuis action was iîromyght i>v the plaiîutiff, at ratepaver of Owen.1
'SoUtîin ou belia lu or aIl otiter ratepa * ers of that plac, to vet
deviared tliat a certain b v-lav wbieli tbe counieil iîttrodlnuei andi
subnîitted to the eleetors Nvas itot validi v deait witl or *uîîte
or v oted upon, and for- an <rdlei eompel ling lthe munieipal vounii
tu ,tilbttit to the eleetors atiotlber- bv.-law for- t he repeal dif ilte
existing local option 1) « -iaw.

Thle aetion was tried at Owen Solund bY J'xE,.., withlîot a
jury'., aiid was disînisse(d.

Thle plaintiff appeaied, and asked to have judguîent entered
in bis lavour.

('ouisel eotîsenti ng thereto, thle appeal Ivas bieaird 1wbttrr
anid SUIJTIRLAND, .JJ.

.13 . Mackenzie, for lthe piaintifi.
A. G. MaeKav, K.C., for the defendanîis.

BRit iTON. J.:O h ie lrtbl TJaltai-V, 1906, tlte eotuneîl p~
l<wtil (,ptiotl by-law N'o. il172, probibiting the sale bv retail ili
flic town of O)wen Sound of spirîtous liqtiors. Th'lis hvlwis nlow
i n fi- e.

flt J)ecelliber, 1908, the eouincil, witlîout an ' petîtion, And( or
théir own inere niotion, introdueed a repeafing b 'v-aw, being 1i'-_
law Nu. 1321, and gave this a first and second reading. Thuv votoq
of tIie eleetors of the municipality were ordered to be tak-en on, titis,
by-hiw 1'lu' the sîtitie de1>ut.v returning ofieers and poiling eek



and4 a1t Uit smlle pli i ens as~c m îay lie dly lu ptti it b, qb
l idi~ î th liu ca mp! tii[ii hWti t4 l iC amîid tai t' t or i th la neînhers

Y On ud omne itu il, andu lhai] Ie tak'Ii Ont tti *Stna iIl amti tînt
Îmig t it aie iiuiis as tire' suad anutimlnt tou it is In en, Oni

Coukii,li th 4th day of d anîua iv, 1 iMe i "mmentiî nt 9 tî'îioîfr hl
ih itfuniiutîi ami t«uiijii ng iiîti i5t t ioek i n Mie' afîr ilitîfl

A% lîy aw, No. i334t. the IC lien e lvetitn la niiil'ers îOf
ii!( euiiiuil forý t Soe tinîd, was pa'>se'l on thle 15l hqI teinher,

19Q8. ''ids "tciii- Iierfet i I regîilar, sie the aieientiii'î of sveu.
l11 (a 4 ut tt('u[ uilae îniit Acf, I 9i1X by I l . VI 1

Th-. i ute of th clettu iiiio1î rejtal iîg Ipiiaw N.ie 1321 i
lakon, aînd up01 tht' nui forîii tof ballot li pjiribtj lii S Eii
VIL. il. 54,- Ite. lit.iiit'îding. iii titai îtIwtut -ut.. t il otf il],
iquo 10'i Iet S eAs, .1. Tlhidslai Ciid iii et climp I i s li, al iot fri'mtt

f ~ F dm Dtrtî~Iy aw. 'u Imm I tr p i onîî. J
Agiun' deti B3'lait. J Aube,, MAt't O1ttbtt.

th. ttep wn uur 112 for jutai illîl amî ut i 1;îit liti'ii 10,10~tii
giviîi a itinjtif ini fat ttir ofi 1,lo îi oitf tImm 'llet bi lii" w a
iherefore 00ftatod hi the' rattiaes 'uT'e iii wt u ftir tlit.

gîidatî ii vttrsiii Autîi ig,*' P' juicsvürIx<i lv Out Muiti 1ial ASi
weretdiiiigul li liuct the reuireîîît'î o tile îîew fitritil til atl-

Air 11t' ,uiidaiîi tltf u r. " uiîgý as. îiosled illîî in Ilite tliîTrv

ulh.jiiitt t't.iisi uuiiteil Ih lait, oGîtît \\a ilIi l nttii

uie.Wilîi týiis I ilu rîtît at ailI agrut. 'I'1 ic Il 0%;w was une ru-
pealiîg t Hie ]((;ltdai ip4 -aw', mîil if th lit <1 i' olis îvere niui

eliangeil, t1lie %tiîi iii "tî h- 'Phuii Voe Wîtin 1 go itt oneiii'i
the eiprtîtitpinceP a itross (timus NI toni le riglît lîtînd i'
in th-1per iaie. ifl' i uîte f'or tht' hv-law, andi the iuw'er >puet'
if hie votes 1U.ns I l iîi aw." 'Plhat vote woulîl tlitn lit' fAr

loal option 'antd agaixîst il. The'iîinîatter was illit' i týri i-lt'ar
,and plain by lii' iretiolis ain giveto. No amiît w'a, iîîile S airgi,
iiajority earin u favuir tif local tlionitt, Cii an qqlipar'n fuir
t't,îitt.t whercP tiiere ->t Put chlaîitt uofîîttî twir ti f Wttém tîi
î.tandig tuie iise lTu utit the' wtîrds of Mie Act, the impeaiig

l'y 1:1w - ii not aprvIl y the e ht'etdrs."
VOýl. 1. O.W.N. NOti 26 itOu

HAMP a ICHIN HF OUSN Socu).
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T1e plaiîitiflf in bringiîîg this action desires to clear the way
for- thei cou icil (o itrod uce anîd submiiit, i f thlîc de-ire to do $0,
aiîotlicr rcpealiîîg by-hîw hefore the expîirat ion lof tlîree years
'romn the 4tli J anutai. 19019.

I ain of' opinio thlat, if the repealin; -g by-law liait been approv'ed
b'. thle rc< 1iisite iiajoritv of f lic electors, fi wou Id liav.e been iim-

psîIiipon the, faefs beij, iaîd for re.a.ons gi'. ci, to hav-e
qtiaslied it; anid so 1 ami of opjinion fliat îîotlîiug inth flÎi iretis
to voters, 'or ini a iiy othI r a ite r o r Xliing I)<n ni gi <t befo(re Ilhe
Cou rt , ci i ava il to set asid e flic siib iiissii i of o r vot i ng upon the

re baliî v-la <.
E'veni if îuy ileeision lîad been the other wa 'v, 1 amn of opinlion

thai, thle plaîiti fi cotild not, u.poi flie facts, lIm aintain thh'. action.
1 t is iiot sliew.n, flat tue r<ite>a~ * ers, or' aiîv of tliemî, desire to h1ave
uoi ler liv-I aw su] oiitted, or i <lat flic îouicl either desire to sui,
mîif r initenîî to subinit or~ refuse fo sîîbîîit anotlier by-law.

lu Be \îuîlvke anid Village of Giiîsb.v, 19 0. 11 IL. 40t2.
ü jietitioni lad beeîî presented to the counceil, signed by 143 rate-
îniyers, asking to have ariotlîer r-epealiîig' b ' %-law. subiuitted, That
> vas a mot ion to aî Judgre i n Chlambîlers for a niîindainus. Sui
a n alil)iiitioii gives no warrant foi- an action lit law býy a rate-
pa ' yr wlio, witliout petitioli or appli cationi to tlie c11,1
w'îtlout knowiîig wlîat, if aiîy. action the comncil intends to t a k,
linids soine tlaw iin whîat he council lias doue.

A furtiier objection strongly urged by the plainftiff's e'î
was fliat tlie chîange of the territorial liiiîfs of <)weýii Sound,. by
coîuuty b5 -laws 7è S anîd 35 iu soniie way< afiectthe c votingy upoil
the r"î.ealiîig b -aw. 'l'ie formier of tliese couuitv by-lams did
not couic mbt force uIIItil the I 5th i uav 1909, and thie latter
utitil the 29t1i' Januar 'v, 1909. In no wa *v lias eitlîcr hv-law anyv
hearîng u1pon hc repealing by-law or tlic voiinc, tlîcon. part of
i le townshiip of Brooke was attacelie * u Oweii Sound by rv
oif tlic Ontario llailwvav and 'Municipal Board. hiat order 'was
not mîadle ujîtil the Ifli Februar *v, 1909, and it signifies nothing.
as to tflin atter now under consideratioîî, that flic order, for th,
lîurpîîse of adjiisbiî'g uîatters deait will, took eifect as if passed
on1 i li 31sf I)eceuîber, 1908.'

1 agrec witli tlie deci'ioîî of fhlIearîîed trial Judgc. Tîmere
are(, not an 'y grounds discloscd in flic e'.idence or nientioned ini
argîimient upon wlileh this action is inaintainable.

rîlhe miotion sliul be disniissed witli coets.

SUTHIERLAND», J. :-J agree.
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<)SLLR .i.A. -NARCIu l5Trr, 1910.

Landiord and 'leau>t J>rvorii iii lease for Ih'hate-I)istreqS
for lient lieeere1 ihout _3Iakin lly ue T'ut'rI'iid

tres laruge~ ton> t'cljm for 1h',, -- Il<f rence-Cots

Attion for wr'oiufl anrd exessile i ist res:, foi rep]e\ iii et>.
('ouintereiaim for relit.

Thie pliiiïntil was tenanit of tihe deferdants of tire hotel anti
prenuises in tire tow'n of (>i-iilia know il as 'lTire ) iillia Ilouse"
for a terni of Itir years fioî Ille I si M aY, 1 899. reiîewairle for a
frîrtiier teri of'teir yeai's, ut tire veariv rentai olf $1,200, paYable
il eqiiai -unhs of $1 00 on the first day of eauli ioiti, i. orirenvinig
onf Ille lsi AJime, 1 899. 'J'ie lense ur>rtained the rrsrrai eovenarit

1) tu% i tt J Il irth rýein and a irtis o foi- rt erdry b ltlie
IeS>rvon' 1ir irir-pa *vlleili anrd it tIile end< a priovrsrî as foiiowNS:

' tro iedtiat, ii the> event, of anrr v iaw beiîrg eiracte l i tire
futureli Whilr'i ;hall j>ilriiit, tihe sale otf îlirtrxiLatiror liors 111>011

thle deiîised preiliies, tire said lesss shral1 mrake a r'ea'onibie re
hâte lu Sard r-eit rrirgthie perirai of surir proiitior>»-

On tihe St h Feb'nrary. , 1o>, a *lou-ai optio 11li- lý\-aw wrrs pa'4td(
hy'tire tow'r of <)l.iilia to pi'evert Ilre sale or' irrrrrxierriirlg liquoirs.
Ire1 by-iw was rjiAelon tire grorurd of soille iI'i'egrrarity. but.C

tIlle Prioviiruîa i Seurut al ' v iravirg i'tfurst' 1li uorrstilltrinder S EI
V I. ,h. -54. see. Il. bt irr' issile of' lihrr'es lu sel i iqhîrtr ir Ille
Iowrl, Ille bv-ia w Iiraý 'ii eeîr in faut4 errr'ri.ed hy tire i-equisite

rna;jor.ity of tire pen'sonis rîrtitrd fo vote tiereorr, thie sale of inr
iqoxivtiir iiquorrs beuaire anrd w irs. inr fact, bxr irw prrlribittri

t ;i rs Jîei d b.% Jrili:L ., ' l ii a fo î'r er' aut i orr bet wtt n thet
patis:hi~s'yv. Qîiî.18 0. L P. 487.
sllrî't * v a ft <r thie e Nenlrt ir of tIrl i 's>', Ilre pi a iti i r'ent cd

rrmn tire defeîrdarrV. foi' use III t'trrrirttirr witr Irle Irotel, tir'ee
1wd- rorîrrs ovr 'an an >11nIjiinig sto e, J i' $ i S rer îta r, payabrle* at
Irle r'aie rof $ t pet'rrri il) at tire sairre hurei as th lrirt of I ire brotel.

ali tM . lae'11r ah'>> 1-itteri, for ra sirrwii' piu iose. tiret rir>Ieor
ovr riqîi'u a;I(riuiigý store rt $80> per amrrrinr pryleh mrthI
at $t;.b(; tii îrrtin1 Ilre sarire va v; andr tire rreue(ssrry rorntî,rrrur-
1riins mer't miarlleutwt thiese Sets rtf m'oins and tire Irotel.

la MaY, 1908, th ut iairriif objecteni t>> paving tire rent for tire
liotel tîntit tire ainorurît of tire rebute lrud beeri ruscrtrrined 1l.\

erIhi> cas'e xviIlit î't'i>ntrtedi in tir>' >n>îrriora I4'VRitbirts.r
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agreemnt or by arbit ration, but the defendants refused to take
less than the whole, apparently desiring that the plaintil! should
surreîîder the lease. The defendants coathrued to demand and
flue plaintiff to refuse paynîent, and in the beginning of Novem-
ber, 1908, the rent as reserved by the lease was distrained for. The
plaintiff paid the arnount under protest, on the Ill November,
having in the neantime (6th Novenîber), brought the action above
inentioned for a declaration as to the rebate which should pro-
periy be allowed under the proviso. ThIe judgment of linnzuL,
J., dedlared flhe plaintiff entitled to a rebute, and referred il to
aý Master to ascertain the ainount. The formai. judgment de-
elared " that thc plaintiff is entitied to a reasonable rebate in
the rent payable un(ler the lease, and that such reasonable rebate

shall be calculatcd froni the lst May, 1908, during such portion
of flie plaintiff's tenancy as the prohibition may be ini force."

Notwitbstanding the pendency of lthe action, the defendant on
flic 18th Marefi, 1909, again distrained on the plaintiff, and on
ijtis1 occasion also for flie whole of bbe rent as reserved by the
lease, payable in November and December, 1908, and January and
I"ebruary, 1909, and for te rent said to be (lue in respect of the
4,i' additional rooms rcnted-îii ail $482.64.

The plaintiff thereupon), oni the 22nid Mareli, 1909, bronghit
this action, payiîîg into Court (presnably tînder 'Rute
1069) the amount of the rent in question. Hc sued also for n
exessive distress, the goods distr ained being, it was said, more
than were necessary bo sabisfy ail rent that could, in any circunu-
stances, be due and ini arrear.

lb was stated at flic trial that the Master's report in the first
action had been made on the 8th October, 1909, finding that the
sain of $300 was a reasonable rebate; it was also said that an
appeal from the report was pending.

J. M. Ferguson and J. T. M-ulcaliy, for thie plaintiff.
A. E. H. Creswicke, K(,for the defendint Quinn.
F. G. Evans, for tlie defendant fleeve.

OSLELL, T.A.:-Tle principal contention was that, wlîile the
aîiOUIlt of the r-ebate was unascertaiîned, bbc riglit of distress was
suîspended or tinei ten li arnount payable for retit beîig, in
flC vircumstances, no longer a fixed and asee(rtqincd sumi.

A\s regards bte retut in respect of flic six roonîs, it ,a on-I
tcîtded that licre was no right to distrîin for it on bue pLaintiff's
goods iii tte liotel, thei only place wlîere Ilie, dist ress n'as iii faut
In, dec.
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1 have nut now to consider lthe question or the plaintiffs right
lu have a reasonablu rebate. Tbat lias been settled, so far as
arn concerned, by tlie judgînent of iliddelI. J.; but it was not
nvecssaryv for liiiot to decide, and he did nul deeide, whether tbe
dtfenda(nts cuuld distrain without liaving miade it, or at ail.

rflîc questioils arc: (~1) wliethcr lthe rîglit of distress was gomac
the ruiit rescrved liaving, as tlie plaintiff cootends, become un-
Lu1iini because the rebate hiad nult been ascertained; (2) whiether
ilhe lessors could distrain withouut ha'.ing first inade the rebute;
(Pr (3) whetiîcr the tcniant's, onlv renied : , apart fruxti the questioni
î,f thu distress bcing exeessive, is bw action for brueael of covenant.

It rue.ted witli the lessors, in tlie first instance at ail events. to
dýeermine what rebatu siioni be aflowed. It xvas Dot, neýessaril ',14u bw hie restill of agrenment between the parties, or of arbitra-
liion;: bit, if the lesezors did nul or woixld ixot iake il . or if the
arnounti wa1s not reasonable, the ('ouri woiîl, as lias heen hield,

enfrc te performance of the lessors covenanît by action, and
su ~~Qrtinwhat lthe rebate shotild he...

efrnuto D)avis v. Staccy, 12 A. & E. 306; <,Iliarnbers v.
Masion, Jr..ac. 34-, Dalîîîan v. i{ing, 4 Bing. N. C. 105; Grahami
%. Tale, 1 M. & S. 609 ; Siniti v<. Fyier, 2 iîi (N.Y.) 648;,

Biekle ~ iý v.Ea.y 1 C. IL 41;: I yd raulie Brick Co. v. Me-
TagatG Mo. App. 3 17, 3;,) 33 ;i' 'C. 1,520. I

lliue ibate wvas Ia be mnade by the lessors, and froin time
lo tii!e( while the proiitairy iaw was in force. Tlîeil- covenant
did j , i1 diertly affect f lic resuî'vation. If flie lessurs liad expressly
at-riv, i alluw, Say, $10pur annunt during tiat lime. il wouid
nul, bave affccted their iriglîlý ta distrain, according ta the cases

i hae efere ta, tliat nul being a " defaication " of ille relt;
andii I caniat se liow il mnakes any difference in thie respect that
the reb)ate haid nal beun asccrlaincd by the lease. Il would bue

ascertinedin piaymwiit of thie vent, wbieh was nul, thougit the
rehtumax hvebeun,. uncertain. For the lesr'refiasal to inake

il, the meatsrend'ias, iniiny opinion, by action for breach <of
(c4venant. à1nd tcefesu far as the action'is fouinded on reple-

i il is. the retît ual havîng becix tendeved béfore the distress.
In1 resI)(ecl, oîx rf thte claini for inaking ain excessive dis-

tre>s, 1 limik a aueof a.t ion bas been well proved. The vaiuc
ofr tie g'oods ditlitîtil, makiîtg every ailowance wlichl l usuiall '%
ruade in sncbl case, was, as 1 find. whltly ont of proportion to the

rei4vditaiinud for , piart of wvliicb, indecd, that is tu say, the ar-
rrso rexîl for flie six roonis, was itot distrainabie for lit ail

unl ilii g<tods ili flc bolel. The goods were not in fact reuîoved
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or sold, but tlie tenant was put Io considerable inconvenience,
and 1l assess the damage on this head at $100.

1 amn not satisfied that anv cause of action liait arisen fur
breach of eovenant lfor not niaking a reasonable rebate in respect
of the reîît distrained for, the r'eut not lba'.ng beeui paid or
tendered before the distress; nor is it clear front the statement
of dlaimi that suchi cause of aetion is stated or relied upon. This.
however, seeins ininiaterial, as any relief to wliiul the tenant
înay be entitled in respect of the rebate eau be adiîinistered under
ilules 1069 and 10'22 in dealing with tlie îoney wliich has beer,
paid into Court as seeurity for the reuit distrained for. This
also makes it unneeessary to direct judginenit for the return of the
rgCOO(lIs replevied, as aIl ('laimas of the parties eau, be adjusted in
the present action.

On their counterclaiiîî the defendants'are entitled to recover
the rent aecrued due under tflic lase froni the lst Marcli, 1909, te
the Ist October, 1909, subjeet to the rebate as aseertajned or to
be asccrtained oinder the judgînent of 1iddell, Il. 'Iîey are aiso
entitled to re-oveýr the rent due in respect Of the six rooms during
thle same period.

''le elajim for double the vearlv value for holding over theseg
rooins 1 disallow. 1 find that, by tlie agreements under wieh1
Utmny were rented. flic plaintiff w'as t<î lold theni during ithe
terni of lus ]case of the hotel.

Ileferenee to the Master at Barrie tio aseertain-
(a) The amotint of retît dit1e to tHe ulefendants at the date of

flic distress and up to, and iîîclusive of flic lst October, 1909 , ili
respet f tlie htel preniises, at thle rate inentioned in flic leas'>and for the additional sint of $10 per nîoutl agreed te he paiid iii
consideration of putting in lîeating plant aîid apparatus.

(b) The relit due at and for tHe saine perýiodls for the 1\'
roonus in ciietoawîtlî the lbote].

(e) The rebatde of flic retît of flic lotel as reservedl by tlie
lesas theo same uma >v be or lias ben aseertaiîied . înder the

ji0îdgîaent of liddell« .
(d) The aiiieint of flie rebate and tlie sn I hîave allowed ast

dainages for excessive distress to 1w set off agîîinst flic sumn wliieh
iîav bc found due for retît under fli bove lieads; and flic defend.
ants, to bave judginent for the exeess.

Thé< plintiff will have tbe"costs o>f flic action except iii so
far as sticli eosts relate to hîs dlaim ini replevin. Tîlle condiet, of
bhe defenulauts was lîarslî and .unreasonable ... and thiey
shîotild have no costs of the actioni or eoîînlcuclaiin.

Fu illier directions aîid subseqoeîît eusts reserved.
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11AMMONI> %- BAN K OFOTTAMl" ' A.

tari I JIl/i((i ùx . <I 1*H/,' *'<*lo.* Io

Action lii thei litilatur uf theî Ne'w Onitaiuo lîewiiig C o. Llni
jled to sett a1ide. aiý fri'lidiilent tor ~iatiîi~î.a miîigage of landt
mtade' Iiy the' eoiîîaîî iii te lie fendîîiît" biî' vlefîre a %îviiloîd ii-

111 ornlî was iniaî].

M. (0. V. Gouul, foir thle plaiîitiff.

C~. IH. Kihiîi'i. KC», fui' the' ilefetidatits.

SUT EH.iNi,.. 'Ple Newt Onîtario Co'wig <. LI îiited was
îiw''rpnîatéd îîîîîlr thlahw n' th lu )rîvinee ''f Ontariu, witli its

lit'tU olffite a t 'Noîrt h Onav.îî anîd lafort' thle 8t h l)eebler, 1 908.$
1114 t'ooipaiî V was i iiteliit Ilu t te Bank uf Ottawa. th li' vfendantî 5.
iri i lit su1 oi tf $6,00()i. 01 t iait (lav thle di îectors of tle î'oîpaia

uit~ela i'estdutiuii i n t let foliow ing tt'î'ins " \Vhert'as thle Onît ario
I 'îiîiaîit' ut, st'e. j3. auîthoîsat tlit tIi re'ton, tif t hi coiiîpany Io
lu rrw iiîeY foir the' l'puioses id' tlîe euiii 1aii. Andt wlit'm'ea theîu

îliretotrý of th li'thîi \laive loituvew't fium th lit'lik of Otttawa
th lit' id, 4$;j îî foi. t he pîî i'ýîu,-' o f thlit emnitpanî v. Anîd w I irpa.s
i lie' dîr(,'etors liavte deeîîîtil it i1tet'sarY' andl texîtt'iet1' liiive tu tilei
Haink tif Ottawa a îiutoi'tiîel tijtil thle puioîa'rtv tif t lie , ipn tii

liti fl ui î u î111 f $l".000. nw tht'rtfore be î if t'iiale andi il is
]ieeli aett'd ftt thie i1îttfîotf the etiinpan *v, iai ing boi'rovt'u

11w >[m)i -, $6,000n fî'iîi tht' Baik of Oittîwa, up<îî Ille eredît (if thle
tilitiîv, nav issiue biondis. th'bet'ii îi'', nuri gagres. ori îîther securi-

1 a.- tif tlt'e< Compiany, ch 1 
i gt' I iipi i I euite. nitirt gage. ori ped ge al] orî

;MV part oîf the reitl tir pt'rsi îal prî'tîYî'. riglits and< powiers, oif thle
touipaîîv. ttîtiire sne1i boinds. ilebtntutres, înortgîiges, or othier
seeîiitie. ti ahi liahility tuf thle t'oiipan.v. And it us furtht'r eni-

a t1tht h jii'"in andti le Qeeretarv\ lie 'îipowered to sigîl
ail doeîinit'n& totesari vfo set'irethe slciaid boan of $6,001)."

On ftue 22îutl 1)eteniblei. 1 9«K8 a Spt'tial îîeî'tiig tif th liShiîre-
hlîilders of fli c tompanv w'as blu ait Îts hcud otlitee iin North Bay for
the purptise, aîiîoug ut lier t li gs, tif toiiîhilri ng tis blhîw. Ini
pur-sua>ct' of the h 'vlait anid tif tlie allegced utni hlnatimn thetreuof 1)'
the sharelîtldrs ai' tlîat iiîeetitng, a moi'galgî' ailso. dateti the 22ndî

eebe,1908.' 'was cxecîited by the ctuayiii faî'îur oif the haîk
for $,0 upon property ini '-1oîtl Bay tiien ownid b' time eoinp#nv.
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The company was then undoubtcdly in financiai diliculties anld
unable to pay its debts in fîîll, and the defendants later apli>l for.
a witîding-up order, under R. S. C. 1906 eh. 144, and ajnending
Acts, which they î>btained on thc I Ith Fbruary, 1909. On the salue(day ail order wvas also obtained appointing John W. MeNaînara, o)f
?Çortl Bay, provisîonal liquidai.or, and a reference d irected to, fli
Local MaQter at North Bay to appoint a permanent liqiîdator.

On the 3lst Mardi, Ï909, the plaintiff was duly appointedl b,
tlie Master permanent liquidator of the comipanyý, aifoi, on the 15th1
October, 1908, lie secured the apj)rokition nd consent of the Mýaster
to ihis action beiîîg brouglit, as appear-s by a certificate filed.

The plaintiff in his statemeut of caimn sceks relief under sec. 94
of the Winiding-tup Act, allcging that tbe mortgage iu question, h.iv-
ing been imade wifhin tlîree îîîontlis next pre(-eding tbe conîningi(.l,
of the winding-up of thle eompany, aind being volinnary or gr»atuilt-
ons,, without consideration, or witlî a mierely nominal consideration,
înuist be presîunied to be ruade with iutent bo (lefid the ceîitor-s.

lu face of the fiqef that the (onsideration iinentioned iii fib
nîiortgage, $6,000, w as proved at tlie trial to liave consisteid of ail
existiîng debt froni the coînpany to the bank, and thiat the baril wi>rc,
endeavourin'- to get securitv therefor, 1 eaîînot fiid that the plain-
titi is entitled to suceeed nunder that section.

The mortgage is, however, attaeked by tic plaintiff on flie fuir-
ther grouud that no by-law of the directors or the coinpany wav
passd authorising the said mortgage, as reqiired by the Ontarjoe
Corupanies Act. I assume the plaintiff to refer in bis pleading to-
,gec. 73 of the Ontario Cornpanies Aef, eh. 34 of 1907. At ail events,
it is under tbat section of the Act that ftie direetors nasuîîîed to aet
in passing the by-law, as appears on its face. So far as the iiiere
forinal passiug of the by-law is concerned, it has apparently been
regularly passed. Tt is the only action of the flireetors of the coin-
panvy apparently infended to authorise the giving of the mortgyage
in question, and it is expressly said fo bave been taken under a1n-d
in pursuance of the section referred to. Buit, when we corne tg)
read carefully sec. 73, eau if be said to applv or can Î if e eoustried
as applying fo a mortgage given to secure an existing debt or fiabi-
lity? 1.s not flic lear deference in the section fo the horrowing, or
troney on flic part of the conpany' by the issue of bonds, dehentures
or other securities? 1 think it is, and, if so, this by-law, wilich waq'
flot passed for sncbh a purpose, but to scure an exiRting deht, is
withoutf etTeet for the purpose of înakinc valid flic nortgage in
quiesi ion. If tîns bie so, then thle mortgage neyer was properly
antioriseil hýy flic company, and the quiestion of îis ratîfieation
uinder sec, 74 hecomes of lio practical importance. As a niatter of



lfîtî if t i' %i-talait tui îlîvi*~lîe lier ili lIwCa l axi s~~ îlî>eîlx
uatiuîîi iiiiîle Sm. 14. i hit tliat il xxas. nl. l'pull thleexilît

i! lî not appjear to liave - Ilen (vnMnmiiiu lix a vite idf t wuiirl
ini "Wîî of the sliUîlîills piet hi peu'.în ori lx Iwlîî\ ai a

melr ieetiîng iîf i iecinpau
faut tl was eiiîieiiîlei mn Ihlaf (f the ilefeîiulauîts that it is ýî'i.

*: tliai appi an d~ aui t lii aer il nu euh iurnatîirv lix -aw is miers-
sa ryx silit-lent ansxxe tii tlat euuuieutiiii à t luii lie liv-axx ii

its fate- expie-syi ;t"iiîls tii lie phsei îumie -e., Du ai a iiv-laxx
-<i îli'-"îilii liii enee v ins itil it îs ýei eîînlirnieîl. svei on .s appleau.

tiilibu uu4elel .suiliîluiie l Wi set% 73, amuiluii auti Ilise th lieii iiiî
to-eluai re, li lpoJillîeatv. tirt.ae te. lie ** proportx il ofi lie

eoînulîul - eeiir un \ liiiiîi <'te., #iilv aiutli.ei liier' set. î:;.
I siui, i li e eilait Ille lîi'gg ii iie.t litn M as tiit pro-

pierîx anti l-ii il In- th li' unuli, ai iitt lie mt asîle. Tliere xvill
tlîtr'forue lit' jitilieti fur the p liltir îlY. asi iilitiîî' of thle New

Onîtaîrioî Brexvig t (IL AI. t tu filiat etrect. ani the' dilrnîi.
xvii extaecte a pli-blarge ' thile salîtl îilortgage. 'l'ie liniitl v ili

haxve thle rosisî #if thli aetjiii.

Il'er;t if ont onîi,~ " <irîu f .11<tri»eolî(Irsiuuu ('u Nos' 162.
r>.(h< o l f ( iprI >q e ,J'< Paiur i 1) lu jlilIi'

Aliiiwal lix theî iefenulat friîî tile huiler if theî Niuusiî i
(liiandwas lite 133, îlîsingt îî îiiît l titi defîtîati l set
uîsie iti uî îîr f a Uiexisi tai' sht ingi Aui %I Maittn in (launiie

ami 11w noni oif sinuttîinsi itîli thle s"erxi of it ilîpîîn the ihfîrtuit
hii MncttueL al t gîviuig liîîi iuîx e lu intr a eoîîlîtinail appeuîr
111iet'.

E' . Btîî, utow, fuir thle îîf îti
.L Suivi lu. K.( '. fuir the plitlt.fT

M î:îî~îim''ît .(.1. iliktq iîatrl îupîitî xxilî(i the ieit*'
.Putiir mi lilu guixi km« tu iii i'xîIe xii maîî îîf {ntarite xvas madeuit,

Iluiî#u eiiu ii ih rtilii.l it- Ô' iuiîriîi li xx t'purt.
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w as, no doulbt, insificient, but, upoJi the iuaterial befoxe file Master-
on the motion, lie, tîpon the autlaority of G reat Auistralian G,. v.
Martin, ý- C'h. 1). 1, properly deaIt with the motion upoil the

iioitel lai befote imii, whiîelt would 1ia e been suflicient in 11lir iist
instance te, have warrantedi the miaking of tbe order.

Tihe riglit to hiave service out of Outario alluwed is rested hw the,
plaintifi upon the provisions of Con. Rlule 162, clauses (e) aind (b> .

'l'lie Master, following ('anadian Iladiator C'o. v. Ctithhieitson,
9 0. L. I. 126, being' of opinion tliat, upon the inaterial liefore-q

huaii, à w as in dottbt, "'(1) wlbetber paynîent undeî' the goit i m
w'as inade in Ontario or Quebee, and, if imale ini Quebec, Nwliqthier
payment was to be îmade in Ontario, and (2) whefther-t the fed

ant lîad assets in Ontario suifliejent to satisfy Rutle 1G-2. (lawis, (b)-
tiatugli tlmt seeîied liot iinlikelýiv "-iiode the orerhvieh i.4 uu-(o
plaîned of.

1f. as M r. MeCIooumb (leposed, there was no Iîndîigcotrc

Jo'ior to the sbipmient of the gouds at lMurrisbutrg, tuev eaeooIies.
according to Blaekle v v. Elite Costumne Co.. !) 0. L IL 32 withln
clause (e) of ZunIe I,62. for- tbc coiitrilet wvuld theu bie goIredv
the law of Ontario, and it tlbat case the place of pavient wuîh
be in tOntario, where*tlie ereditor r-esales.

'r. MeCoomîb's statenient is dlîsputedl b *tvfli defendatit. nîî,d

in sucb. cases, as dlei(ld by the Cbancellor iii (anadian Uadiatur.
("o. v. ('îîtlber-tson, the propel- practice ts flnot to tr ' the ilisputedl

q1uestiont of jiurisdietion uputi affidav~its, lait 1(1 perit'thedeeua

tu enter a condîtional appearatice, antd thereafter raise bis cnet
tion on the rýecord."

If is also, I think, shewn that flic' defendant, ai the ite lix
uiilerv was uîtadp, liad assets ii ntr, w itbiîî the rneainu oýf
clause (h) of Riude 162 rfhat une persun or biri, ait al eens
oued lîlat a, garniishaie ileit, of iluoe fibaui $200, is ]lot up)en lo

question.

Tt w;is enotteuded . . . tînît tbis deht wvas îîot assets in
O)ntario Nithlin the nîeaning of flie Rulle, but I atm iinabli, toage
wiith thait contention. That a garnishabh' deht iý osse t Iflîit
the ineaning'of a similar Rulie maýi the opinion of the Gourt of

l•'Beneh1 in Manitoba in Brand v. Greeni, 13 Mofn. L R. loi1

of Mafbers. T.. in G nil i on v. t 'aotelon. 1V; Man. L. 1t. 6 1t an

<f Maedouol. J.,. iu Bank of Nova8eola v. Blooth, 10 W. L. Il-

31 3.

'l'le deci.siouis of tbel o fub Courts aire iiinecra with

the stalemueut of thle lîv 1) M r. Dicev lu bis ('onfliet of bous,. ?îîd

cd., p, 311. .. <oiil54J)I of Stinilpg t. hope,4 181



lIt' 11 a. HWL

A V. 40, 481, 182 Mjulans v. The King, 9i i1\k

Ias ws ~ tcedcd M , e stateien of mu, Dipyc y t,
be Iiiiîiteil ii its application te) flic detecîniîîaîion of the sU uiali
of the debt for the purposes of an admininistration tm lie îao.i
w hàîi led te Yt adoption in H thccae of aduîis o, 1 liiiu k.
î11qply to rlause ( h t of Riîlle It2.

11w purpose of th RiIu le inani festly is. tu hale a cc oc. wliîiï
é mit Qtcwmèe cnt îtld to suc lhi ddhlto in an Ont o a iîi uL te)
ibb >( for t hî purpose of ohtaiîîing satisfact ionî out r ti c elîîe
pcopertv hi ( ttacin vhiil îiay hei' tade a'iaillîe to saî iéf a
j îiîtgn n iinomî' inî aon O it ah îio îi l a nd i t niw u é tl cf'e.

1 thiiîîk havec heciî iîteildeil tMat -hîatex er pcopccty iii i )îîî<io
iiglit be ituitue available foc tlimt lîîil'pse èliulh hie asseta mil Il
tue îîîcadluing of t he Rille.

f Ucfercîîc lu LIAWV -. Btell 1iano C o,, 10 W. IL R U. a
pîmonug it. 1

.Apjai îisuissil: cuws in the canse.

ýhutenc ri, at' Io(iiecoStabl

Appel h)y thie 1ilainiff fcOli tîn' jiligîiliîit ut BRlîT'îO\ , J,, dis-
in iing Aîthlotît eci sts a n act in fir i ism rsmu taiî i aid Quheliîî
ariing ouit ut th lixcchîangc of a stock uf gcneral niicrhiandi-e

1,wnuld 1, tl plii tirî MM) acce's ut lanîd i sî andI a
lump15t andW i lms Rpw Mm m igciili telwî
lipco niaih. 1,v t1w e lfniut, oî'afl and in wîhng. in sîihsace
t bat tiec vas ereeipl in ti he îc M îkik a lan nil ahlarou :0 '% :~11. a nil
thuatf thîwas a htow-110 ttuîndhcîiî.a h Meii whil"o tHm Wa: hit
about 1 00 acrei ot thli ]and w ccc cleaccd .anîd t bat iiiîîeinecviti-
cou d lic cuii ovvec i Iv prt oif thic cI ca cd l100 ai ccs.

IFlc plailO if îcci saw~ th liW"'pcctv uniH ilAfîc the tranuiet uit
'was eloscil. TFli ilcsii hut hiai visitfêd the pî'opécty at eaist tw'ite

hefore iliat.
11Fo un'cis in tAct ni i st on e st abIle îîîun ca t h t li huand 111 t lie i

WpYpiIj lid or -)0l acces pleileil.
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'l'e alPpeal '.aS hear'd by' BOYDî, C., CLUT- aid I.Juivmn 1J.

W. A. l>roudfoot, for the plaintiff.

l?. Me K aY. for- t lie defendat.

Bovi>. C. :lh'preseîitations ai ieged fu bue made were, tlîîn on
[and '.as a barnt 30 x 50. and duitf tiiere xvas a stone stable under-
neat i tIlle whlole of thle ba rn, ami fliat 100 aeres were cicareil, and
tbla t n iauchin erv coul d bu in n o ver aiiv part o f siueli 100> aures.

I t is îlot mlal îade ont fliaf thle aeres cleared were no more
t han 40 or -)il, but the evideîîucie of .Xrnotf gues lu shew tliat tle
plaintiff w as told b) the defeiîtlanf tlîat lie wouid flot voueh for
t I e J> iiiIei o f auivs cI va 0<, ai<lflidtaï lie. I ia{l etter go a nd sec for-
li îisel f. I t is pov.eil, liowuer, liJat the stateiiîcu as fa the stone
stable uldeineatlî tlie buarn is not aeeordirig ta flie Tact, and tliis is;
iii isstateiiieît '.vlieul îist bave becu k*no'.vn to tlie defeiniant, '.vlo
twî'., x isîted tue 1laeeq aind wen~it ilito tliu stale. He told the
lii tba li lia be 1 on th place an I ol îi(1S-pcak of if per-
sonall 'v. Thiere is no duubt fliat t lie derendant gave a fypewritten
stîîtenieit tu flie plaint iff as to flie aeres cleaieul ani as to thle
stolie stabîle underneatli. îîîî fliat, at tlie time, lie knem, if was
inoorreùt as In the stone stabile. Tllic onus is on the defendant to
«~et roi of the effet-t of fliis inisstateînieit, andi Io nuot thlik il11

auî-iîipîshe his lsayuiig fliat it w.as miade puirsilaJi to inform-i:l
lion derive d froiîî a lainier <>wner, hdwards. Thiis isCp iil
denied by flic plaintiff, and if waq knowJî to the <iefciidait, mlien
the ojîfio;n Mwas Signed( by flic plainiliff, thiat lie iuid not becîî t'O se
tbe place-iiPd flie dlefýidii liad tod flic plaintiff flat if w.as a
d ifii-îlt liue fu gof to (in flic winter.)

(Tpon flhe e' dieit >seeiîs to nie itanifesf fliaf the <lcfcidiuif
biol miadu elrsnfiu as tu thle clearinig anîd stable aîîarf froîn
the t 'vpewJ'itt(,ii pîplani fliaf flese were of smcl a nature as tli
trouble ihn. Mt p. 59, flic defeudanf sa'vis (af flic finie %wi
Arnloff ivas fliexe) " i, f old flie plajittiff plaini 'v thiat anyv reîre1-

thnaftn blal been mnade b'. ni yscîf or any person -1sc i
referenc-w to tue fi> mi, finit 1 did not know anytliiÎng at ail about
flieni or thaf 1 woîild nof vouiel for tiieni, ami T toid Iiîin l go amid
se flic pruperf 'y hinef" Acerdiug fu Ai-uit, the plîiintiff Said
le %voîild tuike ftic defeiîdauf's word furit f: pp. 52 and 48. Accor-
îng to tue defeudanf, lie inade nu stateinent fo tlie plainiff (Le., on
tie !)Ilh Noveiiier) : p. 74.

Tliî îiiatter is eonideralv eonul îsed. but 1 have uo doul-t that
ili îstatemieiits '.ere miade knowing]y by f lite defundant ani reiied on

b' fltie plaintiff, wliel (ai ail evenîs) ais ti the sfoîîc sfable '.vre iîot
c lieut ivel v <Iispiateed.



'lie Xe tif tilt -ttfle stabîle wVas ilat gi\ull in the rufirueeiitati<tn.
anti il %viii be elimlîgfîl tît atî s theu (îiacag fîon thi lîiîhtt'îtî
at, say, -$300i, w fielîi theî îlefblt'd t simnufi pa 'V. %vitlî îosts of appeal.

Tht' 1 uugt. aN-, i> ýýts o- id i u uion, anîd titi,'si f îlot 1)e

J.l li, 1. t'ote ilt oinîli ti hIe saille efleet, in fi'î a e
fterred to Huilgiîae v. 2lîîî,'0 C li. 1. 1 i l4rîîw îîh v. C'amîpbell, 5

"P>. Cils. mt p). 950.î Sîit b v. 'iati iek, !) App. Casî. 1 87. i190
Arisi-î v. Siib, il (Il. 1D. 367.

*"ýecurit!/ for 'onst (litl-. o îdou < 1)*Mttînl
t lie piaiiit iifr for te lc ahi w le of al bout i fi Iud for atlditi mi a eîi
îl v for voîtts pîirsutiit to îîrîiers of the 25ti .Jannar v anîd Pithf
Felîrîîa i ,'tt tinte 418, 458. Tlîu M ate'î wa,' of opinion that tbe

uuîiinof t Iet bond xvas defet ivet, anîd dli tetet t iît il iîew bond
shionId bu tiiedý but, aftter thfat 4il-eûi't ion, t be phaitfitr t'be'tu tii
pay $1 ,ooo ilîto C:ourt ini heuî of' gix ing al blt, anîd idi so. Thîe
tiij y i tder ia(l dt' vîù one ail t îwi ng tbu pi a i îti if t o ru îuii î t ili
bond froîîî theu file's. and prioividiîîg Iliîat tut' costs of the mîotionî
sfîould bu 'tii to the tiufengiîîni il the ealise. G. E .M(ii,
for tht' puiitiif. F". Arniîîli, N.('., for tle tiufeîîîiîîîît,'ý.

D A% IISO\ V. STr. A\TIIONY GOL> MN1\I Nilt'. uru;nxî

J>ri1w<' tl i A geI -A uMorit y of Agenît Io Piedge ('reiit of
('ontipi Eridenc-nu. - t o l'or the price of go Mi-

igdto buie beeni sttppiied 1) tute 1 >aintiff tt the de-femdants,
an inerpura eilnhpanvy. 'l'lie plinîtiff alleged that the oo

w-ere or(ler-vi for the delfendants 1)'v S., wî'lo liait antlîority lu bind
hie deOfel1tîants, or 11i w1in an option lad Iteen given to ptrcl1ise
a ineii of 1liw defeuidaîits iii sut-h irintn's as to make it ini-
t-umh1elit îîpuîî tbe defendîa nts to notif *v the plainiff tlîat S. liat
nuj slvh ll iihiorifi. IbiPd. thuat the onîi waý1s lipoli the plainiff
fu est;ablisli S.'Is agent-v ini order to hind thet' îiefeîidaîts: Bowstetlt

PA 1 IDSO.N r. ST. ANTDONY G01.1) co.
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on _4gency, 3rd ed., p. 14. This lie had iiot; doue; but, on the
4.ontrary, the defendants liad clearly shewn that he was not their
agent at the time. Th~îe plaintiff hiad not shewn any contirbous
ctkurse of dealing between the defendants and S. upon whieli the
defendants could bc chlarged. Action disinissed with costs. W. A.

I i'eK.('., for the plaintiff. A. J. McUoînber, for the defend.

BowLFY v. CORNl ELICS-TEETZEL, 4.MUui14.

l'endor and Fuîtca.ser ('on tract for Sale of Land-iIlistake-
Sýpeùiflc JPerformance. ]-Action by purchas-er for specific perform-
anue of an agreemnent for the sale of lanîd. Trflc had been
a prior agreenment by the defendant to seli the saine land te W.,

btO wlîich the Judge finds that, tlîough if was bindingr upon the
defendant, hoth lie and the plainiff, b ' nistake, assumed that
it w-as not binding and tiNt W. hiad abandoned ail right uinder it -
aind bolds tbat the case is not one in which thic Coutt 'shiould deerce
specifie performance or award daînages ini lieu tiiereof. Action
disîîîissed withiout costs. Alexander M1acGregor, for the plain-
tiff. R. S. Robertsonî, for the defendant.

BROWN V. CITY OF TORONTO-MASTER IN CIIAMBERS--MA.Rei 15

Jury Notice-Action against Mfunicipal Corporation Misfeas-
an.ce or Nonfeasance.]-Motion by the defendants to set aside
tlie plaintiff's jury notice in an action against the city corporation
to recover damnages for injuries caused to the plaintiff Ilby reason

ofa hole r depression in the boulevard," at the north-west
<,orner of Elizabeth and Aibeit streets, "causeil by the negligence
of the defendants taking up the old sidewalk and not fifing in?,"
Uleld, a case of non-repair within sec. 104 of the Judicature Act.
Reference to Burns v. C'ity of Toronto, 13 0. L. R. 109; Keecli
v. Townx of Snîith's Falls, 15 O. L. É. 300, 302; Sangater v. Town
oîf Goderielh, il O. W. B1. at p. 421 ; Dickson v. Township of idi-
niand, 2 0. W. IR. 969, 3 0. W. 11. 52; Smith v. Citv of Vancouver.

SB. C. B1. 491 ; Goldsmrithî V. City of London, 16 S. C. R. 231;
fiai-ber v. Toronto R. W. Co., 17 P. IR. 293. Order mnade striking,

o>ui the jury' notice; costs in1 the cause. 1-1 Howitt, for the de-
fendlants. S. H1. Bradford, K.C., for the plaintiff.



STAINPh1II <C TI' 'I~ o. r.W LI1.

F. J. ('ASTru C O. L MITrED V. um-I)Vo\.tovn
M îu15.

I'i't-cI i l-lo/ilim otf -Lstoppe'(- .Iudy m eut 1E/peuO I.
Appual by ti ldefendant Baird froîii tie judgînent of Bnîwrîo_,ç
J_. anitc 403. Th'le Court (Boy], C ., i~ o::and .rio>J.>
disîniissed the ap!)eal witlî costs. M. 1_ Scoti. for tlie aplpcll.ilit.

J.F. Warne, for the plaintitf'.

Veniie--Actiont agaiiist Liçýpse (oS nisinr . . .9,7$
chz. s8, se'c. Jw j-Motion hi' the dcfcîîdaîîts to change the v'enue
froîn Barrie to WVhitby. Th'le action w~as againisî the nlicense coin-

Mnný0V(îwrs a119 inspector. for N.1orth (>nt;irîo for ail injoniction re-
sraUIning tie defendants froîîî reioîingz a licenýse froin liotel pre-

iîises, owned1 [). the plaintiff, or for a îîîandanius to restore the
ffnî, an for (lainages anîd otiier relief. Ti'le motion w'as made on

lýie giound that the defeîîdanîts were persons fulfillingx a public
ehitv, withiin tute iîeaningr of IL 0.t. 1897 eh. 884i. anîd that thiS
wasP an aetion which, umîder sec. 15, should be tried in the countv

%%lbure t lie net complained of N'as coiniîitted iLe., iu the reunty o)f
4 >itario. Thle diefendants relie(] on Leeson v. Liceiise t'nuîstoi

vrls Of Dufferîn, 19 0i. Il. 6i7, ami the plaintiT on ILastein v.
Sc'hnarr 30 0. IL S'). 'l'lie Master dî'.tiiîgnîshed the Leon cae.
andl, following tlie ilaslin case, disniissed the motion; costs in the

(cause. IL. P. ('ooke. for the (lefelidants. 1). luglis Cratit. for thie
laiintif.

$TADAID('oxsTRucri<N C~O. V. WAISI.RG MASF vsrt ý('
îwns-Aitdu17.

('udiiuialAppraonce 1)tfendant Resýidinq ont of t/h"Jui~
diclrn-Jin tLiablitq I Mt io h( inlefendant Wailhergfo

h'ae t enter a conditional appearanue. ' le action ivas rin.
Walegand a coînpan ' to recover the vaie of woîrk doule i)v the'

plain)ti1fs. The defendant Waliberg resided iii -1oiitreal. aîid 1Vw
sued0 as jointl~ 'vHable for the work. Ile wisherl to dispute tIe jurîs-
dliction of t0lw Court, but dIid l ni ove ho set aside thie Son (. IIee lî
hi. nlor thed ornfr thie is( oif a concurrent writ. 'J'le imotionl
was reCv.ton.lie J[It lfi2 (e) and (11), (oniber y~. Leylva1nd.
1týS!9s A, C. . anti Einirie V. SYnoni j 19181 I K. B. 302.

referred to. Mot ion diîî sedwitl conts to the pliîii ifs1 iii any
1c%>entl. M. Elockhart tioon for the defendant Waleg .F.

MeFarland, for the plaintiffs.
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SM 'u v.FNî.:.su~: xI>tîaoxM touirrM.xwii 1.

( ,n/rii<t Il<))k and I1,bor- lJyini'lell.
< eirtipicate o)f L' qÎur. Àppeal IkV t he defendatît frona the jd.
ment of tlie Di striet C'ourt of N ipissing ini fae.our. of the plaintitts
il] ail aet ion tg) recov er .$460 fomi- siiking a shaft on the tdefelndanlt's
inining propert *V. 'l'be aippwal was basta toi tlîîee grouinds:
(1) tlaat the uertiticate of the defendaîît's eigÎineer 'was a condition
preeedent to the riglit of the plaintiffs to recover; (2) thiat thle
plainiffs faîled to eoauplete thiavr üontraet; (3 ) tuit the flo)w of
water into thle slîaft wVas flot a suffheient reason for abandonîng thie
work. li-vreii FouiO, J., deli vering tble jîadgînent of the C'ourt
( Boyrn, C., M.m:and Lvum 00 1..said that thiere wasý litile
neiet in the appeal. 'lle pdaintilts dlid their %vomk as dirgeed.

anad ivere williiig to eoiit inue b (Io an%- fu rtlier %vork thle defeniant
or' lis ciigîiier mîigit ask, tiilavaito do. Tllie\ %were wil liîg to s ik
atiotlaur sliaift,*if asked, but tliey were not aaskedl, and rio oliir w.ork

wtas asýýigmed to tiiewm. I t wag tîmarea.soaable tg) expect that tle
plaintiffs slmoald keep thleiîeN (s andl tiei r meni for davs, ait large
expellse, tipoii tlae propertv, awaitilag instnîmelions. lahev Nver,
jutiiit, iii tliheirimittes in tl aaiu(lftfiiflg the woik. Fu rtilier
sinking in thie last shaft was; impo îssible. 'i'e st rong i n-llo\w froma
a soure se(era feet below the hottoin of the slmaft renderedl the(
sliaft aîee s ii iiii tian sua n. I t eoulu lie worked (if at ail) 0onlv
at ver. v eat expense. rPie emgiîaver's stateinent in hîs telIegan to
the defeniiaut thai the water was. surface water wvas uiitrue. lie

a.sked t1e defetîdant. wlaether lie sliould wvîtlold pa ' inent; andl Ille
djefendanlllt, naisled 1h v bis fial-e statiemît. so direeîed hit. lieter
there was or tvas not sucb an interferciace witii bis discretioti as masz
diseussed ima Wallace v. T'eniiskamiîîg amni Nortlîern Ontario Rail-
waav C'ommission, 1-2 0. Ti. IL 120, 37~ S. C'. P1. 690, is imniaterîil.
'l'le report was, ini tl, virenînstanees, not a eondition preeedent tg)
the plaintiffs' right to reeover. Appeal disiissed wih ùosts. J. Il.
Spenee, for the defendani. .1. 1>. Maý(i regror, for the plaititffs,.


