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APPELLATE DIVISION.

Sgconp DivisionAn COURT. FEBRUARY 17TH, 1919.
ROWNSON DREW & CLYDESDALE LIMITED v.
IMPERIAL STEEL AND WIRE CO. LIMITED.

Contract—Supply of Manufactured Goods—Formation of Contract—
Evidence—A uthority of Agent—-Ratiﬁcation-—Damages-—Findings
of Trial J udge—Appeal.

Appeal by the defendants from the judgment of SUTHERLAND,
J., 14 0.W.N. 298.

The appeal was heard by Mereprra, CJ.C.P., BrrrToN,

RippELL, and LATCHFORD, JJ.
W. N. Tilley, K.C., for the appellants.
Gideon Grant, for the plaintiffs, respondents.

Tue Courr dismissed the appeal with costs.

Seconp DivisioNAL COURT. FeBrUARY 21sT, 1919.

SANDERSON v. TOWNSHIPS OF ROCHESTER AND
MERSEA.

H'ighway——Nonrepair——Traveller in Motor-vehicle Killed—Ditch—
Negligence of Municipal Corporations—Absence of Fence or
Guard—Negligence of Driver of Vehicle—Proximate Cause.

Appeal by the plaintiff from the judgment of MIDDLETON, A IR
ante 269.

* This case and all others so marked to be reported in the Ontario
Law Reports.

40—15 0.W.N.
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The appeal was heard by Mgerepirs, C.J.C.P., BRITTON,
RmpELL, and LaTcaFoRD, JJ.

T. Mercer Morton, for the appellant.

J. H. Rodd, for the defendants, respondents.

Tue Courr dismissed the appeal with costs.

HIGH COURT DIVISION.

Lennox, J. FEBRUARY 24T1H, 1919.
HAWLEY v. OTTAWA GAS CO.

Negligence—Injury to Person by Ezplosion of Gas—Subsequent
Death from Pneumonia—~Proxzimate Cause of Death—Findings
of Jury—Nonsuit.

Action by the widow and administratrix of the estate of Allan J.
Hawley to recover damages for his death, said to have resulted
from the negligence of the defendants.

The action was tried with a jury at an Ottawa sittings.
A. E. Fripp, K.C., for the plaintiff.
George F. Henderson, K.C., for the defendants.

Lennox, J., in a written judgment, said that the defendants
had completed or professed to complete, in Hawley’s cellar, certain
work which they were engaged by Hawley to perform, early in the
afternoon of the 24th September, 1918; and on the evening of
that day, there being a slight odour of gas in the house—which the
plaintiff had noticed for several hours—Hawley went to the cellar
and there lighted a match; there was an explosion of gas; Haw-
ley’s eyes were severely injured, and he sustained other injuries.
He was taken to a hospital, and made a good recovery, except as
to one of his eyes. He was about to leave the hospital, upon
instructions of the attending physician, when he became very ill,
with pneumonia it was supposed, and died on the 13th October,
1918.

The plaintiff alleged that her husband’s death was the result of
the explosion, and that the explosion was caused by the defend-
ants’ negligence in the execution of their contract.

There may have been some slight evidence of connectino
between the accident and the death in the suggestion of a physician
who was called as a witness, that “weakened vitality” might
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render the patient more susceptible to disease; but, granting that,
it was very far from proving or raising a reasonable inference that
Hawley’s death was the direct, immediate, and natural conse-
quernice of the injuries he sustained by the explosion.

Questions were submitted to the jury; they found negligence
on the part of the defendants; ‘‘that there was a small escape of
gas and not sufficient to drive out the air which would make an
explosive mixture in the meter;” no negligence on the part of the
deceased; and that the explosion occurred in the meter. Ques-
tion 7 was: “Was the death of Hawley the natural or ordinary
consequence of the injuries he sustained on the 24th September,
191827  A. “Yes.” The jury assessed the plaintiff’s damages,
on the assumption that the injuries caused death, at $2,000; and
damages for injuries not occasioning loss of life, $500.

“There must be . .. a link strong or weak to connect
cause and event. It is not enough to establish a possibility and
stop there:” Reed v. Ellis (1916), 38 O.L.R. 123, 136. The death
must appear to be not only a proximate and immediate result,
but it must be independent of an intermediate cause:. Scholes v.
North London R.W. Co. (1870), 21 L.T.R. 835; Halsbury’s Laws
of England, vol. 10, pp. 318 to 322, paras. 586 to 592.

There was no evidence upon which the answer to question 7
could be based. ‘

The action should be dismissed, and with costs, if asked.

Lenvox, J. ' FEBRUARY 24TH, 1919.
BARRY v. CANADIAN PACIFIC R.W. CO.

Railway—Collision— Negligenc e— Death of Person Travelling as
Caretaker of Livestock at Reduced Rate—Special Contract—
Approval of Railway Board—Exemption from Liability—
Knowledge of Deceased—Action under Fatal Accidents Act.

Action under the Fatal Accidents Act, brought by the father
of Matthew Lorne Barry, who was killed while travelling on a
freight train of the defendants, to recover damages for his death,
for the benefit of the plaintiff and his wife.

The action was tried without jury at a Brockville sittings.
J. A. Hutcheson, K.C., and M. M. Brown, for the plaintiff.
R. A. Pringle, K.C., and W. L. Scott, for the defendants.

LENNOX, J., in a written judgment, said that it was admitted
that the plaintiff’s son was killed on the 28th March, 1918, in a
collision, while he was travelling on a freight-train, and that he
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was not travelling on a passenger-ticket, but was being carried
free as a caretaker in charge of livestock.

There was undisputed evidence that the son regularly contnb-
uted substantial sumrs towards the support of his parents, that
they were in need of assistance, and expected it to continue during
their lives if their son lived.

Negligence was denied in the statement of defence, but
appeared to be tacitly admitted at the trial.

The only question apparently in issue was whether, assuming
negligence on the part of the defendants, they were exempted from
liability by reason of the special conditions under which they
undertook to carry the plaintiff’s son—he was being carried at a
reduced rate under a ‘limited liability contract approved by the
Railway Board under the Railway Act. He was neither a tres-
passer nor a bare licensee, but was rightfully upon the train.
The provision of the contract relied upon by the defendants was
as follows:—

““In case of the company granting to the shipper or any nominee
or nomrinees of the shiprer a pass or privilege less than full fare to
ride on the train on which the property is being carried for the
purpose of taking care of the samre while in transit, and at the
owner's risk as aforesaid, then as to every person so travelling on
such rass or privilege at less than full fare the company is to be
entirely free from liability in respect of his death, injury, or
damrage, and whether it be caused by the negligence of the company
or its servants or employees or otherwise howsoever. It is further
agreed that under no circumstances shall any officer, agent, or
employee of the company, waive verbally or otherwise the pro-
visions of this contract or any of them.’’

This provision is in the defendants’ ‘‘ Livestock Special Con-
tract Form 18,” approved by the Board.

This case did not differ in principle from Grand Trunk R.W.
Co. v. Robinson, [1915] A.C. 740, accordmg to which the defendants
escared hablhty by virtue of the provisions of the contract.

The deceased had knowledge, before the 25th March, of the
terrrs uron which reduced rates were granted, had acted for the
same consignee, been carried on the same terms and in the same
capacity on a previous occasion, and must be presumed to have
becomre acquainted with the conditions and provisions of the
“Contract Form 18,” which he had in his pocket on the day of his
death. The deceased did not sign the contract, but the bill of
lading was signed by one Webster as the agent of the deceased, and
it referred to the ‘ Centract Form 18 and in effect incorporated
it; the case was not distinguishable from the Robinson case.

The action should be dismissed, and with costs, if costs are
asked for. '
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MastTEN, J., 1IN CHAMBERS. FEBRUARY 25TH,. 1919.

DOAN v. EMERSON.

Trial—Place of—Rule 245 (b)—Place of Residence of Plaintiff at
Date of Delivery of Statement of Claim—What is Necessary to
Effect Change in Place of Residence.

Appeal by the plaintiff from an order of one of the Registrars,
sitting in Chambers in lieu of the Master in Chambers, changing
the place of trial from Hamilton to Milton.

W. S. MacBrayne, for the plaintiff.
E. H. Cleaver, for the defendants.

MASTEN, J., in a written judgment, said that the plaintiff laid
the venue at Hamilton, and the defendants moved to change the
venue to Milton, relying on Rule 245 (b), and maintaining that the
cause of action arose in the county of Halton, and that all the
parties resided in that county at the time when the statement of
claim was delivered. : :

It was admitted that the cause of action arose in Halton, and
that the defendants resided in that county; but it was contended
that on the 21st January (the day on which the statement of claim
was delivered) the plaintiff was residing in Toronto; and the
(éontroversy turned on the evidence regarding his residence on that

ate. ;

It was not disputed that down to the 10th January, 1919, the
plaintiff resided in Burlington, in Halton, and on that date was a
tenant by the month of a house in that village. His wife and his
household goods and chattels remained in the Burlington house
until the 3rd February, when they moved to Toronto. Meantime,
on the 10th January, the plaintiff had secured permanent employ-
ment in Toronto, and was engaged in such employment. He
rented a room in Toronto and slept there. He returned occasion-
ally over Sunday to Burlington, and occasionally his wife joined
him in Toronto over the week-end—but the home in Burlington
was not broken up till the 3rd February. On that day the plaintiff
went back to Burlington, voted at the local election in the village,
and then moved his wife and furniture down to Toronto.

Reference to Powell v. Guest (1864), 18 C.B.N.S. 72.

Down to the 3rd February, the plaintifi’s home was in Burling-
ton. He had the intention of returning from time to time, and
he must be deemed to have had a construetive legal residence there,
notwithstanding the fact that he was actually living in Toronto:

e o s
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Regina ex rel. Horan v. Evans (1899), 31 O.R. 448; In re
Ladouceur v. Salter (1876), 6 P.R. 305.

Rule 245 (b) provides categorically: ‘“Where the cause of
action arose and the parties reside in the same county the place
to be named shall be the county town of that county.”

The learned Judge said that the plaintiff was now, no doubt,
residing in Toronto; and, if any legitimate ground could
be found, the venue should be restored to Hamilton, which was a
more convenient place for trial, and afforded an earlier opportunity
for trial; but he thought that the plaintiff was bound to lay his
venue at Milton under the Rule, and that he could not now secure
an advantage because he violated the Rule.

The appeal should be dismissed with costs to the defendants in
any event.

Keiry, J. FeEBRUARY 25TH, 1919.
Re TESSIER.

Will—Construction—Provision for Maintenance of Widow and
Children—1Income—Corpus—Ezecutors—Power of Sale—Dis-
cretion—Provision for Widow in Event of Remarriage—
“ Possession”’—Qwnership—Absolute Gift of Part of Estate.

Motion by the executors of Magloire Tessier, deceased, for an
order determining three questions as to the proper construction of
the will of the deceased.

The motion was heard in the Weekly Court, Ottawa.

J. P. Labelle, for the executors.

A. C. T. Lewis, for the Official Guardian, representing the
infants.

Kewny, J., in a written judgment, answered the questions
‘submitted as follows:— -‘

(1) By para. 3 of the will the testator gave the income (“‘usu-
fruct”) of his whole estate to his wife, so long as she should remain
his widow, to pay her debts and keep his children. There was
nothing in that paragraph to authorise the application of the
corpus or any part of it for the support of the children or for the
support or maintenance of the widow. The power given by that
paragraph to the widow, ‘“‘if it is necessary to sell my stock or
anything else,” ‘“with the permission of the executors,” did not
imply a power also to apply the proceeds of the sale for these
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purposes. There was nothing objectionable in the widow, during
her widowhood and while supporting (or “keeping” as it is put
in the will) the testator’s children, sharing with them the income
derived during her widowhood.

(3) The third question was, whether, according to para. 5 of
the will, the executors were entitled to sell the real estate of the
deceased. The meaning of para. 5 needed no explanation. The
testator evidently intended that, should necessity arise for making
a sale, the executors should have power to do so, exercising their
judgment and the wise discretion which executors are required to
use in the discharge of their duties.

(2) Question 2 was, whether, according to para. 4 of the will,
the widow was entitled, if she remarried, to one-third of the estate
absolutely or to the revenue only of one-third of the estate. The
testator’s direction was that, in the event of his wife marrying
again, she should “take possession”” of one-third of all—referring
to his “properties movable and immovable.” Though possession
did not necessarily mean ownership, reading the whole will, the
learned Judge was of opinion that what the testator intended was
that his widow, in the event which had happened (her remarriage),
should take absolutely one-third of the estate.

Order declaring accordingly. Costs out of the estate, those of
the exceutors as between solicitor and client.

KeLLy, J. ‘ FEBRUARY 25TH, 1919.
RE COLBERT.

Will—Construcrion—Bequest of Residue to Specific Legatees n Pro-
portion to the Amount or Value of their Legacies—I nclusion of
Beneficiaries of Bequest in Trust of Sum of Money to “ Purchase
a Home"—FEzxclusion of “General Fund” of Church—Bequests
oj)f Mortgages—Interest Accrued and Unpaid at Testator’s

eath.

Motion by the executors of Thomas Colbert, deceased, for an
order determining certain questions arising as to the construction
of the will of the deceased.

The motion was heard in the Weekly Court, London.

P. H. Bartlett, for the executors.

F. E. Perrin, for Wesley Edwin Colbert and the other legatees
having a like interest to his under the will.

W. R. Meredith, for George Colbert, Margarite Colbert, and
Winnifred Colbert. '
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Archdeacon Richardson was present at the hearing in the
interests of the General Fund of the Church of England in the
Village of St. Johns. '

KEeLLy, J., in a written judgment, said that by his will Thomas
Colbert made several specific money bequests to various persons,
and these further bequests:—

“(5) I give and bequeath unto my executors and trustees

; the sum of $2,000 in trust to purchase a home for my
nephew George Colbert . . . to be used by him during his
lifetime, and after his death then I give devise and bequeath the
same unto Margarite and Winnifred daughters of the said George -
Colbert.

“(6) I give and bequeath to my niece Kate Colbert wife of
my nephew Thomas Colbert . . . the mortgage now held by
me against the lands or farm upon which she lives . . . to be
applied towards the support and maintenance of herself and her
children as she may see fit.” .

“(8) 1 give and bequeath unto my niece Catherine Macfarlane
: the mortgage now held by me against the lands of the
Benjamin Colbert estate.”

“(14) I give and bequeath unto the General Fund of the
Church of England in the Village of St. Johns . . . the sum
of $500.”

“All the residue of my estate not hereinbefore disposed of I
give devise and bequeath unto all the legatees and devisees herein-
before mentioned in this my will in proportion to the amount or
value hereinbefore given devised or bequeathed to him or her in
this my will.”

The executors submitted the following questions:—

(1) Are George Colbert and Margarite and Winnifred Colbert
entitled to share in the residuary estate, and, if so, in what pro-
portions?

(2) If George Colbert and Margarite and Winnifred Colbert
are entitled to share in the residuary estate, how ought their share
in the residuary estate to be paid or secured to them?

(3) Is the General Fund of the Church of England in the
Village of St. Johns entitled to a share in the residuary estate?

(4) Does Kate Colbert take the interest accrued and unpaid
at the testator’s death, on the mortgage given to her by para. 6;
and does Catharine Macfarlane take the interest accrued and
unpaid at the testator’s death, on the mortgage given her by
para. 8?7

George Colbert and his daughters agreed that all moneys
coming to them from the residue of the estate should be divided
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as follows: one-half to George Colbert and the other half equally
‘between his two daughters.

In answer to questions 1 and 2, the learned Judge was of
opinion that George Colbert and his two daughters were entitled
%o share in the residuary estate on the basis of the bequest to
them by para. 5 being $2,000; but, in view of the agreement
referred to, further consideration of the proportions as between
them was unnecessary. Edwards v. Smith (1877), 25 Gr. 159,
was distinguishable, the interests arising in that case on the deter-
mination of the life-interest being contingent.

In answer to question (3), the language of the residuary clause
indicated the testator’s intention not to include in those who were
t0 share in the residue the general fund of the church referred to
in para. 14; for, while he gave the residue “unto all the legatees
and devisees hereinbefore mentioned in this my will,” he later on
in the same sentence refers to those who are to share as ‘“him or
her”—words which plainly did not include and were not applicable
to the body mentioned in para. 14, but must be taken to refer to
individuals or persons whom he had already mentioned, to the
exclusion of that body.

In answer to question 4, the mortgage given by para. 6 to
Kate Colbert not only included the principal unpaid at the testa-

tor’s death, but covered as well the interest accrued and unpaid -

at that time; and likewise as to the mortgage given by para. 8 to
Catherine Macfarlane.

Order declaring accordingly. Costs out of the estate, those of
the executors as between solicitor and client.

MipbLETON, J. Fesruary 287H, 1919.

*ATTORNEY-GENERAL FOR ONTARIO v. ELECTRICAL
‘ DEVELOPMENT CO. LIMITED.

Contract—Queen Victoria Nigara Falls Park Commissioners—
62 Vict. (2) ch. 11, sec. 36 (0.)—Grant of License to Take Waler
from Niagara River within Park—Development of Electrical
Power for Commercial Use—Construction of Contract—Assign-
ment by Grantees to Electrical Company—Lease of U ndertaking
to another Company—-* Amalgamation »__ A ssignment of License
—Ezpert Evidence to Aid in I nterpretation—I nadmissibility—
Rental Payable to Commissioners—Ascertainment of —Energy
Consumed in Act of Production—DLimitation of Quantity of
Water to be Taken—Rate of Payment for Water Taken over and
above Amonnt Limited—Injunction against Future Breach of
Contract by Excessive Taking——Counterclaimeeclaration as to
Proper Construction and Maintenance of Development Plant.

P D s FEESNES
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An action by the Attorney-General for the Province of Ontario
and the Commissioners for the Queen Victoria Niagara Falls
Park against the Electrical Development Company Limited and
the Toronto Power Company Limited, to recover: (1) arrears of
rental due by the defendants according to the plaintiff’s con-
struction of a certain agreement of the 29th January, 1903, between
the Park Commissioners and William Mackenzie and others
(called “The Syndicate”); (2) damages by reason of the taking
of more water by the defendants than was authorised by the grant
in the agreement, according to the plaintiffs’ interpretation
thereof; (3) an injunction restraining the defendants from taking
water in excess of the grant; and (4) a declaration that a certain
agreement between the two defendants was within the prohibition
of clause 25 of the agreement of 1903, and consequential relief.
There was a counterclaim by the defendant the Electrical Develop-
ment Company Limited for a declaration of its rights as to the use
of the water under the grant and a declaration that the defendants’
plant as constructed was such as they were entitled to construct and
use under the agreement.

The action and counterclaim were tried without a jury at a
Toronto sittings.

G. H. Kilmer, K.C., and Christopher C. Robinson, for the
plaintiffs. ‘

H. J. Scott, K.C., D. L. McCarthy, K.C., and A. W. Anglin,
K.C., for the defendants.

MIDDLETON, J., in a written judgment, referred to the Ontario
enactment 62 Vict. (2) ch. 11, sec. 36, by which the Commissioners,
with the approval of the Government, were empowered to enter
into an agreement with any person or company to take water from
the Niagara river, within the limits of the park, for the purpose
of generating electricity etc., upon such terms and conditions as
might be embodied in the agreement. Pursuant to this power,
by the agreement of 1903, the Commissioners granted to the
Syndicate “a license irrevocable to take from the waters of the
river, within the park, a sufficient quantity of water to develope
125,000 electrical or pneumatic or other horse power for com-
mercial use.”’

By clause 14 of the agreement, the license was granted for a
term of 50 years from the 1st February, 1903, with certain rights
of renewal, the Syndicate paying therefor a clear yearly rental of
$15,000, and an additional sum “for each electrical horse power
generated and used and sold or disposed of over 10,000 electrical
horse power."”

’




ATT'Y-GEN'L FOR ONT. v. ELEC. DEVELOPMENT CO. LTD. 463

. By clause 25 it was provided that the Syndicate should not
amalgamate with any other company nor should it enter into
any arrangement which might have that effect.

By the interpretation clause (C) the expression ‘“‘The Syndi-
cate” was to be understood to include the assigns of the members;
and by clause 27 the Syndicate agreed to sell and transfer the
rights and franchises acquired under the agreement to a company
to be formed.

On the 25th March, 1903, the Syndicate assigned to the
Electrical Development Company, and the agreement and assign-
ment were confirmed by the Ontario Act 5 Edw. VIL. ch. 12.

On the 15th April, 1908, an agreement was entered into by
the Electrical Development Company with the Toronto and
Niagara Power Company (a transmission company) and the
Toronto Power Company, by which the undertakings of the
Electrical Development Company and of the transmission com-
pany were leased to Toronto Power Company from the date of
the agreement until the 1st March, 2013. In consideration of
this, the Toronto Power Company agreed to assume and pay the
rental due the Commissioners and to make all accruing payments
due upon debentures issued by the lessors, and, if the earnings
permitted, a sum which would enable the Electrical Development
Company to pay dividends upon its preferential stock.

This was not, in the learned Judge’s opinion, an amalgamation
of the defendant companies, nor had it the effect of an amalgama-
tion. It was at the most an assignment of the license—a thing
contemplated by the agreement: In re South African Supply and
Cold Storage Co., [1904] 2 Ch. 268; City of Toronto v. Toronto
Electric Light Co. (1905), 10 O.L.R. 621.

Evidence of experts to aid in the interpretation of the agree-
ment was not properly admissible.

Evidence properly admissible established that in the generation
of electrical energy some portion of the energy is consumed in the
. act of production, and never becomes available for sale. In
Attorney-General for Ontario v. Canadian Niagara Power Co.
(1912), 2 D.L.R. 425, 3 O.W.N. 545, it was determined by the
~ Court of Appeal that, under the contract there considered, pay-
ment must be made for the entire horse power actually generated
without any allowance for such losses. But that contract did not
contain the words “for commercial use;”’ the effect of the intro-
duction of those words was to entitle the licensee to generate not
~ merely 125,000 horse power, but 125,000 horse power “for com-

mercial use’—the measurement of the power was to be made
at a point where the electrical energy could be delivered for
commercial use
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The more important question was the meaning to be attached
to the limitation of the license by which the defendants might
take from the river a sufficient quantity of water to develope
125,000 electrical horse power for commercial use. According
to the plaintiffs’ contention, that was the extreme amount of
water which might be taken at any one time. The defendants
contended that “for commercial use” indicated that the lircit was
not one to be strictly adhered to, and suggested that there should
be read into the grant the words ‘“upon the average, provided
the swing does not exceed 20 per cent.” But the true meaning of
“for comm ercial use” was to be found in excluding from the
computation all energy used by the company itself in the manu-
facture of saleable electricity.

Clause 14 should be given the meaning attributed by the
Judicial Committee to almost the same words used in the agree-
mwent in question in Attorney-General for Ontario v. Canadian
Niagara Power Co., already referred to: see [1912] A.C. 852. In
that case the additional rental was to be paid “for and from” the
developrrent of the higher power—in clause 14 of the agreement
now in question the words ‘“and from”’ were omitted; but that, in
the opinion of the learned Judge, was not sufficient to distinguish
the two cases. Reference to City of Montreal v. Montreal Light

{eat and Power Co. (1909), 42 Can. 8.C.R. 431.

Water taken for the purpose of generating electricity over and
above the amount limited by the contract should be paid for at a
rate not wholly different from that stipulated for by the contract
for electricity generated between 30,000 electrical horse power
and the maximum-—i.e., 50 cents for each horse power generated,
used, and disposed of. This should not be upon a cumulated
peak basis—the payment should be made at the rate indicated for
the highest point of excess during each half year.

The defendants had exceeded the amount of water which they
were authorised to take under the agreement; and there should
be an injunction to restrain them from any further breach of
contract—subject to the terms of any order made under the
authority of the War Measures Act.

The defendants’ plant and machinery were erected in accord-
ance with the provisions of the agreement, and were in accordance
with the best obtainable expert opinion at the times of erection;
but evidence going to shew that the plant was not efficient, having
regard to the advance made in this branch of engineering
during the last few years, was given. The evidence was
insufficient for a satisfactory determination of this issue.
No declaration upon the subject should be made; the question
should be left open for determination in further litigation.
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The limit beyond which the defendants may not go in taking
water from the river is to be determined by the amount necessary
for the production of 125,000 electrical horse power by the
machinery installed and maintained in a reasonable state of
efficiency. The agreement does not contemplate any change in
the system as the standard of efficiency advances.

Judgment for the plaintiffs accordingly with the general costs
of the action; the defendants to have the costs of the issue as to
amalgamation; no costs of the counterclaim.

RosE, J. FEBRUARY 28TH, 1919.
*BONISTEEL v. COLLIS LEATHER CO. LIMITED.

Company—Directors—Proposed Allotment of Unissued Shares of
Authorised Capital by Directors to themselves—M eans of Gaining
Control of Affairs of Company—Rights of other Shareholders—
Resolution of Directors—Declaration of Invalidity—Injunction.

The plaintiff, the holder of a large number of the shares of the
capital stock of the defendant company and a director and secre-
tary-treasurer of the company, sued, on behalf of himself and all
shareholders other than the individual defendants, for an injunction
restraining the allotment and issue of certain shares to the indi-
vidual defendants, 4 of whom were the plaintiff’s co-directors;
the fifth was a shareholder to whom the 4 defendant directors
proposed to issue some of the shares in respect of which the injunc-
tion was sought.

The action was tried without a jury at a Toronto sittings.
J. W. Bain, K.C., and M. L. Gordon, for the plaintiff.
H. C. Moore, for the defendant Bain.
J. M. Ferguson, for the other defendants.

RosE, J., in a written judgment, said that the company was
incorporated in 1912, under the Ontario Companies Act, with an
authorised capital stock of $150,000, divided into 1,500 shares of
the par value of $100 each. Before the 26th October, 1918,
1,208 of the 1,500 shares had been issued. The plaintiff was the

~ registered holder of 458 of these, and he had agreed to buy from

another shareholder, Oxley, his holding of 150 shares. The
remaining 600 shares were held in various lots by 9 different
persons. The plaintiff would thus, as soon as Oxley’s shares were

——

e e L
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transferred to him, have the control, as the holder of a majority
of the shares actually issued.

At a meeting of the directors on the 26th October, 1918, the
question of the issue of the 292 remaining shares of the authorised
capital stock came up; and a resolution was passed, the plaintiff
voting against it, that ‘“the balance of the share-capital of the
company unissued be offered to the shareholders at par—this offer
to remain open for 20 days.” Then the president asked each
director present how many shares he would take, and various
applications were made, the numbers asked for by the applicants
bearing no fixed relation to their previous holdings. The plaintiff
said he would take his proportion based upon his holding of 608
shares; but the president said that the plaintiff was not entitled
to be treated as if he was the holder of the Oxley shares. The
president also said that offers had been received for all but 98 of
the shares available for allotment, and he asked the plaintiff
whether he wanted the 98. The plaintiff repeated that he wanted
his proportion. The directors then passed a resolution that the
applications for the shares be accepted, that is, the applications
of the 5 directors, the individual defendants in the action, and that
certificates be issued accordingly. The plaintiff voted against
the resolution.

At a meeting of shareholders held on the 14th December, 1918,
one Jones, the holder of 5 shares, joined forces with the plaintiff,
and these two, the plaintiff voting on his registered holdings and
as proxy for Oxley, carried, by a vote of 613 against 595, a resolu-
tion expressing disapprobation of and a refusal to ratify and
cgnﬁrm the action of the directors in attempting to issue the
shares.

Upeon the evidence, the learned Judge said, the purpose of the
defendant directors in all they did was to deprive the plaintiff of
the controlling position which he had acquired. They thought
it was not in the best interest of the company that he should
control its affairs, and—in that sense—they acted in good faith and
in what they believed to be the best interest of the company;
but, nevertheless, what they attempted to do was exactly what
Martin v. Gibson (1907), 15 O.L.R. 623, shews that directors have
no right to do—they were making a one-sided allotment of stock
with a view to the control of the voting power.

The shares were not, it was true, shares of new stock, properly
so called; but the proposed issue of the remainder of the authorised
shares was, in all its essentials, practically the same thing as the
new issue which was in question in Martin v. Gibson. No shares
had been issued for a long time; the company had been carrying
on a successful business with the capital which it had; the readily
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saleable assets were apparently worth 3 or 4 times the par value of
the issued shares; each shareholder was ]usfolﬁed in cqns1der§ng
that he had an interest in those assets proportionate to his holding

_ in the issued shares; to do something which would alter those

proportions, to do it without giving to each shareholder an oppor-
tunity of protecting his interest, and to do it, not in the usual
course of the company’s business, but for the purpose of shifting
from one body of shareholders to another the power of electing
directors and so of controlling the company’s policy, was beyond
the power of the directors.

Harris v. Sumner (1909), 39 N.B.R. 204, considered and
distinguished. If that case was at variance with Martin v.
Gibson, the latter was of course binding. See also Swayze V.
Grobb (1915), 8 O.W.N. 316.

The case was reopened and the evidence of Oxley was taken
after the close of the trial; but his testimony did not appear to
the learned Judge to be of importance.

There should be judgment declaring that the resolution passed
by the directors on the 26th October, 1918, accepting the applica-
tions of the individual defendants for shares and directing the
issue of certificates was void, and enjoining the defendants from
acting thereon; the individual defendants to pay the plaintiff’s
costs.

McGirr v. StANDEAVEN—FALconBriDGE, C.J. K.B.—FEB. 25.

Timber—Cutting and Removal—Payment fm‘-Credit——Tender——
Payment of Money into Court—Payment oul—Costs.]—Action for a
declaration that the plaintiff was entitled, in respect of a balance
due, to a lien on timber cut, for an injunction, and for damages.
The action was tried without a jury at London. FALCONBRIDGE,
C.J.K.B., ina written judgment, said that the reasons for the order of
Middleton, J., on the motion to continue the injunction (13 0.W.N.
433), gave a fine history of the case up to trial. There was evi-
dence that one Gregory said that the plaintiff could keep the $100
paid on the agreement to purchase the farm. If he meant this 1n
any other sense than that the plaintiff should apply it on the
“bush,” it was petulantly said, and was quite without considera-
tion. It followed that the plaintiff should credit that sum ?f
$100. The plaintiff admitted a tender to him, in Mr. Vanstone's
office, of $310. But the money was not paid into Court mn pur-
suance of any tender, nor in such a way that the plaintiff could
take it out—$310 of that money was contributed by Gregory.

B e e B it -
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The money was in Court representing the plaintiff’s trees which

the defendant had cut and carried away; and the plaintiff was
entitled to the money in Court, less the $100—which he ought to

have credited—but plus $25, the value of certain designated trees

which the defendant ought not to have removed. There should

be a judgment declaring the plaintiff entitled to have paid out to

him the sum of $785 with accrued interest—the balance of the

money in Court to be paid out to the joint order of the defendant

and Gregory. The assignment of the agreement to the defendant

had a very suspicious appearance. It looked like a device to get
McGirr’s timber without paying him, to quote the language of

Middleton, J. There should be no costs of the motion for the

injunction or of the action. T. G. Meredith, X.C., for the plain-

tiff. J. M. McEvoy, for the defendant.
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ABANDONMENT.
See Contract, 18, 31, 32—Landlord and Tenant, 1, 2—Mortgage, 6.

ABATEMENT.
See Landlord and Tenant, 3—Nuisance, 1—Vendor and Pur-
chaser, 12—Will, 21.

ACCEPTANCES.
See Bills of Exchange, 1.

ACCIDENT. : :
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ACCIDENT INSURANCE.
See Insurance, 1.

ACCOMPLICES.
See Ontario Temperance Act, 2.
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ACCOUNTANT.
See Municipal Corporations, 5.
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ACQUIESCENCE.
See Club—Fraud and Misrepresentation, 1—Injunction, 1—
Nuisance, 2—Vendor and Purchaser, 5.

ADJOURNMENT.
See Nuisance, 1.
ADMISSIONS.
See Criminal Law, 4
ADOPTION.

See Contract, 7—Infant, 3—Municipal Corporations, 5.

ADVANCEMENT.
See Infant, 4.

AFFIDAVIT OF DISBURSEMENTS.
See Costs, 6.

AFFIDAVITS.
See Alien Enemy—Criminal Law, 6—Nuisance, 1—Vendor and
Purchaser, 11—Will, 26.

AGENT.

See Company, 2—Contract, 21, 35, 42—Fraud and Misrepresenta-
tion, 1, 2—Husband and Wife, 13, 14—Insurance, 6, 11—
Pnnclpal and Agent—Sale of Goods, 3—Vendor and Pur-
chaser, 5, 7.

AGREEMENT.
See Contract.

AIR.
See Easement.

ALIEN ENEMY.

Police Magistrate’s Conviction for Neglecting to Register—
Dominion Order in Council of 20th September, 1916—Per-
manent Place of Residence—No Evidence to Support Con-
viction—Attempt to Support under Later Orders in Council—
Military Service Act, 7 & 8 Geo. V., ch. 19—Quashing Con-
vietion—Costs—Refusal to Protect Magistrate and Prosecutor
—Reconsideration of Order before Passing and Entry—New
Affidavits—Refusal to Vary Order. Rex v. Hackam, 15
O.W.N. 190, 345, 44 O.L.R. 224—RippELL, J. (CHRS.)




! RO 3 Sy

e

INDEX. 473

ALIMONY.
See Husband and Wife, 2-7.

ALLOTMENT.
See Company, 2, 4.

ALTERATION OF BILL.
See Bills of Exchange, 1.

ALTERATION OF WILL.

See Will, 24.
: AMALGAMATION.
See Contract, 27.
AMBIGUITY.
See Contract, 2.
AMENDMENT.

See Company, 1, 5—Contract, 35—Damages, 3—Easement—
Land Titles Act—Libel, 2—Municipal Corporations, 6—
Ontario Temperance Act, 1, 4—Pleading, 1, 2—Will, 28.

; ANNUITY.
See Will, 2, 6, 21.

APPEAL.

1. To Appellate Division—Finding of Fact of Trial Judge—Credi-
bility of Witnesses—Duty of Appellate Court—Action on
Cheque—Alleged Delivery in Escrow—Transfer by Payee to
Third Person—Holder in Due Course—Absence of Know-
ledge in Transferee of Equities Existing between Drawer and
Payee. Sutherland v. Harris and McCuaig, 15 O.W.N. 251.—
Arp. D1v. : .

2. To Appellate Division—Leave to Appeal from Order of Judge
in Chambers—Rule 507—Order Striking out Jury Notice—
Discretion—Rule 398—Materials. Hutchinson V. City of
Toronto, 15 O.W.N. 43.—FALCONBRIDGE, C.J.KX.B. (Curs.)

3. To Appellate Division~—Leave to Appeal from Order of J udge
under sec. 81 (2) of Public Health Act—Application under
sec. 4 of Judges’ Orders Enforcement Act—Leave Granted on
Terms — Abatement of Nuisance — Speedy Hearing. *Re
Waterloo Local Board of Health, Campbell's Case, 15 O.W.N.
184 —FERGUSON, J.A. (CHRS.)
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APPEAL—Continued.

4. To Appellate Division—Notice of Appeal Given after Expiry
of Time for Giving—Death of Plaintiff after Abortive Notice
Given—No Steps Taken in Meantime—Revivor of Action in
Name of Executrix—Motion to Extend Time—Refusal—
Merits. Miller v. Toronto R.W. Co., 156 O.W.N. 407.—App.
Dav.

5. To Appellate Division—Order of Judge in Chambers—*‘ Finally
Dispose of the Whole .or any Part of the Action”’—Neces-
sity for Leave to Appeal—Rule 507 (2). Boston Law Book
Co. v. Canada Law Book Co. Limited, 14 O.W.N. 255, 43
O.L.R. 233.—Arp. Div.

6. To Appellate Division—Order of Judge in Chambers Refusing
to Stay Reference pending Appeal to Supreme Court of
Canada—Supreme Court Act, R.S.C. 1906 ch. 139, sec. 76 —
Effect of—Interlocutory Order—Judicature Act, sec. 25—
Leave to Appeal not Given—Rule 507—Appeal Dismissed as
Incompetent. *Richardson v. McCaffrey, 15 O.W.N. 423.—
App, Div. '

See Account — Architect — Assignments and Preferences, 5 —
Brokers—Contract, 6, 9, 11, 13, 22, 23, 24, 28, 29, 33, 38, 39, 42
—Costs, 1, 2, 3, 6—Ditches and Watercourses — Division ' -
Courts, 2—Executors and Administrators, 2, 3—Expropriation
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Husband and Wife, 2, 9, 12, 14, 15—Insurance, 1, 5—Libel, 1,
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Corporations, 18—Negligence, 4, 12—Nuisance, 1-—Ontario
Temperance Act, 2—Payment 1nto Court—Pleading, 1-—
Principal and Agent, 1, 2, 3—Sale of Goods, 1, 2—Ship—
Slander, 2—Street Rallway, 4— Trade-Name, 1 — Vendor
and Purchaser, 3, 7, 16, 17—Will, 25, 26, 27. ~

: APPEARANCE.
See Writ of Summons.

APPELLATE DIVISION.
See Appeal,

APPOINTMENT.
See Deed—Vendor and Purchaser, 14.

APPROPRIATION OF GOODS TO CONTRACT.
See Sale of Goods, 3, 6. )
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APPROPRIATION OF PAYMENTS.
See Mortgage, 4.

APPURTENANCE.

. See Way.
ARBITRATION AND AWARD.
‘See Expropriation of Land—TLandlord and Tenant, 3—Municipal

Corporations, 7, 19—Railway, 5.

ARCHBISHOP.
See Conspiracy.

; * ARCHITECT.

Work and Services in Erection of Building—Contract—Remuner-
ation—Work Taken out of Architect’s Hands during Progress
of Work—Recovery on Quantum Meruit Basis—Negligence
and Incompetence——Counterclaim—Appeal—Costs. Gouin-
lock v. Maclean, 15 O.W.N. 70.—Arpp. D1v.

See Contract, 9, 19.

ARREST.
See Criminal Law, 4—Duress.

ASHBURTON TREATY.

See Water, 1.
' ‘ASSAULT.
See Conspiracy—Insurance, :
ASSESSMENT.

See Workmen’s Compensation Act.

ASSESSMENT AND TAXES. B
Sale of Land for Arrears of Taxes—Assessment Act, R.S.0. 1914
ch. 195, sec. 92—Qwnership of Land—TIllegal Assessment—
Duty of Assessor——Inquiry-v-Knowledge of City Council—
Necessity for Substantial Compliance with Statutory Pro-
visions—Sale Set aside. Heighington v. City of Toronto,
15 O.W.N. 76.—LENNOX, Je

See Way, 1.
 ASSESSMENT OF DAMAGES.

See Conspiracy—Contract, 7 Damages, 1, 2—Highway, 3—
Municipal Corporations, 7—Water, 1.
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ASSIGNMENT FOR BENEFIT OF CREDITORS,

See Assignments and Preferences, 1-5—Guaranty, 1.

ASSIGNMENT OF AGREEMENT.

See Vendor and Purchaser, 2, 6.

ASSIGNMENT OF CHOSE IN ACTION.

See Chose in Action—Contract, 14. -

ASSIGNMENT OF JUDGMENT.

See Company, 11.

ASSIGNMENT OF LICENSE.

See Contract, 27.

ASSIGNMENT OF MORTGAGE.

See Mortgage, 9.

ASSIGNMENTS AND PREFERENCES.

1. Assignment, for Benefit of Creditors—Claim to Rank as Pre-

ferred Creditor for Salary—Evidence. Harcourt v. Martin,
15 0.W.N. 300.—MippLETON, J.

2. Assignment for Benefit of Creditors—Interest of Assignor under

Lease of Land and in Building Erected thereon—Assignment
to Creditor as Security for Debt—Subsequent Chattel Mort-
gage on Building (Treated as Chattel) to another Creditor—
Priorities—Construction of Lease—Reservation—License—
Building Annexed to Freehold—Ineffectiveness of Chattel
Mortgage—Impeachment under Assignments and Prefer-
ences Act, sec. 5 (1)—Intent—Bona Fides—Sec. 6 (1)—
Present Actual Advance of Money—Findings of Trial Judge.
Struthers v. Chamandy, 14 O.W.N. 61, 42 O.L.R. 508.—App.
Drv.

3. Assignment for Benefit of Creditors—Sale of Assets of Insolvent

Estate by Assignee to Creditor—Inspector of Estate—Con-
structive Trustee—Resale at Profit—Judgment Directing
Account of Profits—Proof of Sale and Delivery of Goods and
Solvency of Purchasers—Right to Recover Purchase-price—
Inability of Purchasers to Set up Defect in Vendor’s Title—
Effect of Consent Judgment Dismissing Action upon Promis-
sory Notes Made by Purchasers. Wade v. James, 15 O.W.N.
77, 43 O.L.R. 614.—MastEN, J. (See the next case.) \
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ASSIGNMENTS AND PREFERENCES—Continued.

4. Assignment for Benefit of Creditors—Sale of Assets of Insolvent
Estate by Assignee to Creditor—Inspector of Estate—Resale
to Wives of Assignors—Fraud upon Estate—Judgment
Directing Account of Profits—Right to Set up Illegality of
Transaction as Defence to Action upon Promissory Notes
Given for Part of Price upon Resale. *Wade v. James, 15
O.W.N. 424.—App. Div.

5. Creditors of Insolvent Receiving Payment in Full—Intent to
Delay or Prejudice other Creditors—Evidence—Onus—Fail-
ure to Satisfy—Pressure—Presumption—Assignment or Trans-
fer of Goods—Claim to Recover Value of Goods—Assignee for
Benefit of Creditors — Findings of Trial Judge — Appeal.
Clarkson v. Victor Edelstein & Son Limited, 15 O.W.N. 390.—
Arp. Div.

See Guaranty, 1—Fraudulent Conveyance, 2.

ASSOCIATION.
See Club. ‘

ATTACHMENT OF DEBTS.
Pension—Toronto Police Benefit Fund—Act respecting Benevo-
lent Provident and other Societies, R.S.0. 1897 ch. 211,
sec. 12—Ontario Companies Act, 7 Edw. VII. ch. 34 —
Insurance Act, sec. 33. Bell v. Bell, 15 O.W.N. 24,—MASTER
IN Curs.—MippLETON, J. (CHRS.)

ATTORNEY-GENERAL.

See Constitutional Law, 2.

ATTORNMENT.
See Mortgage, 5. 9%

: AUTOMOBILE,
See Negligence, 2, 4, 5, 6, 7, 13.

AWARD.
See Expropriation of Land—Municipal Corporations, 7.
| -’ BAILIFF. ' :
See Limitation of Actions.
£ s BAILMENT.
See Contract, 36—Sale of Goods, 1.
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BANKRUPTCY AND INSOLVENCY.
See Company, 7, 10, 11—Distribution of Estates.

BANKS AND BANKING.
Deposit of Money—Supposed Death of Depositor—Rival Claims—
Order Directing Trial of Issue—Money Paid into Court.
Re Damod and Bank of Hamilton, 15 O.W.N. 360.—LENNOX,
J. (CHrs.)

See Company, 9—Contract, 16—Guaranty, 1-4.

BARTER.
See Bills of Exchange, 2.

BASTARD.
See Infant; 3.
BED OF NAVIGABLE WATERS ACT.
See Landlord and Tenant, 4.

BENEFICIARY.
See Insurance, 8, 9, 10—Will.

BENEFIT SOCIETY.
See Insurance, 7, 11.

BENEVOLENT SOCIETY.
See Attachment of Debts—Conspiracy—Execution.

BEQUEST.
See Will.

BETTING.
See Criminal Law, 3.

BIGAMY.

See Criminal Law, 1.

BILL OF COSTS.
See Solicitor, 1-4.

BILLS OF EXCHANGE.

1. Acceptances—Renewal of Earlier Instruments—Agreement—
Sale of Patent Right—Bills of Exchange Act, secs. 14, 131,
145—Bills not Addressed to one of the Acceptors—Change
in Address—Discount of Bills by Drawers—Adoption of
Change—Bank—Holder in Due Course—Evidence—Rati-
fication—Estoppel-—Altered Bill—Title of Bank—Suspicion—
Inquiry. Sterling Bank of Canada v. Thorne, 15 O.W.N. 39,
343 —MIpDLETON, J.—A®P, DI1v,
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BILLS OF EXCHANGE——Continued,.

2. Efiect of Acceptance by Seller from Buyer of Cheque of Third
Person in Exchange for Goods—Barter of Cheque with all
Risks—Dishonour of Cheque—Aection against Buyer for Price
of Goods. McGlynn v. Hastie, 15 O.W.N. 178, 44 O.L.R.

190.—Arp. D1v.
See Appeal, 1—Contract, 2

BILLS OF SALE.

6—Duress—Promissory Notes.

See Contract, 30.
: BISHOP.

- See Conspiracy.

BOARD OF LICENSE COMMISSIONERS.
See Landlord and Tenant, 6. :

BOARD OF RAILWAY COMMISSIONERS.
See Negligence, S—Railway, 4 7.

BOND.
See Company, 7—Contract, 5, 23—Guaranty.
BONDHOLDERS.
See Railway, 1, 2.
BONTUS.

See Contract, 13—Mortgage, 4.

BORROWING SHARES.

See Brokers.
BOUNDARIES.

See Landlord and Tenant, 4—Patent for Land.

BREACH OF PROMISE OF MARRIAGE.
See Contract, 6.

\

% BRIDGE. ¢
See Highway, 1, 3, 4—Municipal Corporations, 6—Negligence, 8.

BROKERS. :
Transactions between—"* Borrowing: Shares’’—Payment Mgde by
Borrower—* Marking up” or “(losing out”’—Contradictory

Evidence—Appreciation of———Cross—examination——Suspicious

Circumstances—Reversal by Appellate Court of Finding of
Fact of Trial Judge. Jarvis V- Connell, 15 O.W.N. 203, 44

0.L.R. 264.—App. D1v.
See Contract, 7, 8.
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BUILDING CONTRACT.
See Contract, 9, 10.

: BUILDING RESTRICTIONS. 1
See Injunction, 1—Vendor and Purchaser, 11. |

BUILDINGS. :
See Architect—Assignments and Preferences, 2—Contract, 3, 13
Easement—Municipal Corporations, 17—Negligence, 11—
Vendor and Purchaser, 12, 15.

BURIAL.
See Cemetery.

BY-LAWS.
See Municipal Corporations—Street Railway, 4.

CALLS.
See Writ of Summons.

CANCELLATION OF AGREEMENT.
See Mortgage, 6.

CANCELLATION OF LEASE.
See Landlord and Tenant, 6.

CANCELLATION OF NOTES.
See Promissory Notes, 2.

CAPIAS.
See Duress.

CARETAKER.
, See Limitation of Actions. |

CARRIAGE OF GOODS.
See Contract, 22.

CARRIERS.
See Negligence, 1—Railway, 3—Ship.

CATHOLIC ARMY HUTS.
See Municipal Corporations, 12.

CAUTION.
See Criminal Law, 4.
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: CEMETERY.

1. Agreement under Seal between Owner and Municipal Corpora-
tion—Covenant by Owner to Pay Annual Sum to Corpora-
tion—Consideration—Covenant by Corporation not to Pre-
vent or Prohibit Use of Cemetery for Interment of Dead in
all Time to Come—Cemetery Act, sec. 37—Unlawful Cove-
nant—TFailure of Consideration—Owner not Bound by its
Covenant. *Town of Eastview v. Roman Catholic Episcopal
Corporation of Ottawa, 15 O.W.N. 211.—Arp. Div.

2. Right of Burial in Plot—Agreement between Owner and Near
Relation—Consideration — Part Performance — Erection of
Monument—Presumption—Admission of Oral Evidence—
Statute of Frauds—Grant of Land—Possession for Ten Years
—Occupation—Limitations Act—Easement or License.
*Hubbs v. Black, 15 0.W.N. 281.—APP. Div.

CHARGE ON LAND.
See Husband and Wife, 10—Mortgage—Will, 2, 6, 14.

CHARITABLE GIFTS.
See Will, 1, 3.

CHARITABLE INSTITUT TON.
See Municipal Corporations, 12.

CHARITY.
See Municipal Corporations, 12.

CHATTEL MORTGAGE. ;
See Assignments and Preferences, 2 Landlord and Tenant, 6.

CHEQUE.
See Appeal, 1—Bills of Exchange, 9 Company, 1—Contract, 36
—Duress.

CHILDREN’S AID SOCIETY.
See Infant, 3.

CHILDREN’S PROTECTION ACT.

See Infant, 3.

CHOSE IN ACTION.

Assignment of—Agreement for Purchase of Interest in Land—
Action by Assignee——Defences—-Covenant to Pay—Condition
Precedent—Fraudulent Misrepresentation by Assignor as to
Price—Equity of Covenantor to Rescind—Assignment Sub-
ject to Equity—Failure of Action by Assignee—Costs.
London and Western Canada Investment Co.: v. Dolph, 15
O.W.N. 37, 43 O0.L.R. 449.—MIDDLETON, 3

See Contract, 14.
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CHURCH.
See Contract, 25—Will, 4. s

CLASS ACTION.
See, Partnership.
CLERK OF THE PEACE.
See Municipal Corporations, 11.

CLUB. .
Association of Hockey Clubs—Central Association—Interference
with Players of one Club—Acquiescence—Leaving Club out
of Schedule.of Matches—Powers of Association—Evidence—
Injunction. Toronto Hockey Club Limaited v. Ottawa Hockey
Association Limated, 15 O.W.N. 145.—Arp. D1v.
CODICIL.
See Will, 12, 13, 17.

COLLATERAL AGREEMENT.
See Contract, 35.

COLLISION.
See Negligence, 2, 3, 4, 5, 6, 7, 13—Railway, 4.
COMITY.
See Company, 5.
COMMISSIONS.

See Contrac’t, 43—Executors and Administrators, 3—Principal
and Agent, 1, 2, 3, 4, 5—Vendor and Purchaser, 1.

COMMITTAL.
See Contempt of Court.

COMMITTEE.
See Lunatic, 2.
COMMON EMPLOYMENT.
See Municipal Corporations, 20.

COMPANY.

1. Action by Shareholder for Declaration that Agreement between
Company and another Shareholder Illegal—Style of Cause
not Shewing that Plaintiff Suing on behalf of other Share-
holders—Amendment—Improvidence—Fraud—Consideration
—Election of Directors—Loan by Company to Shareholder—
Ultra Vires— Companies Act, R.S.C. 1906 ch. 79, sec. 29, sub-
sec. 2—Status of Shareholder—Payment for Shares—Accept-
ance of Cheque—Evidence—Share-register—Partnership not
Separate Entity—Deposit of Money — ‘“Loan” — Relief—
Injunction—Repayment to Company of Money Lent. He
son v. Strang, 15 O.W.N. 78, 43 O.L.R. 617.—MASTEN,
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COMPANY——Continued.

2. Application for Shares Obtained by Misrepresentations of
Agent—*Statement”’ Shewn to Purchaser—* Prospectus’’—
Ontario Companies Act, R.S.0. 1914 ch. 178, sees. 99, 101 (3)
—Absence of Allotment and Notice of Allotment—Rescission

- of Application—Return of Money Paid. *MeCurdy v. Oak
Tire and Rubber Co. Limited, 15 0.W.N. 310.—MIDDLETON, Ji

3. Directors—Personal Liability for Wages of “Labourers, Ser-
vants, and Apprentices”’— Companies Act, RS.O: 1914
ch. 178, sec. 98 (1)—Actress Employed by Theatrical Com-
pany—*‘Servant.” Ryan v. Wills, 15 O.W.N. 70, 43 O0.L.R.

624.—Arp. Di1v.

4. Directors—Proposed Allotment of Unissued Shares of Author-
ised Capital by Directors to themselves—Means of Gaining
Contol of Affairs of Company—Rights of other Shareholders
—Resolution of Directors—Declaration of Invalidity—In-
junction. *Bonisteel V. Collis Leather Co. Limited, 15 0.W.N.

465 —RosE, J.

5. Incorporation of Saskatchewan Company by Memorandum of
Association under Saskatchewan Companies Act—Doing
Business in Ontario—Sale in Ontario of Saskatchewan Land
to Citizen of Ontario—General Right of Foreign Incorporated
Company to Carry on Business outside of Country of Incor-
poration——Comity——Limitation of Right—Lack of Plenary
Sovereign Authority in Incorporating Province—Limited

Power Exercisable by Province—Contract Made in Optario

beyond Powers of Company—Effect of Ontario License

Granted Six Years after Contract—Extra Provincial Cor-

porations Act, secs. 6, 7 (1), 12 16— Limitation of sec. 16 to

Companies Created by Sovereign Authority Possessing Plen-

ary Powers—Royal Prerogative not Exercised in Creation of

Company—License Ineffective—Saskatchewan Act Passed in

1917 Amending Companies Act and Purporting to Impower

Company to Accept Extra Provincial Powers—Ultra V ires as

regards Effect upon Action in Ontario—Defence to Action by

Company for Specific Performance»—Misreprosentation——

Failure to Prove—Collateral Independent Warranty as to

Resale—Absence of Intention—Amendment——-Condition Sub-

sequent—Oral Evidence—Statute of Frauds. Weyburn

Townsite Co. Limited v. Honsburger, 15 O.W.N. 49, 43 O.L.R.

451.—MASTEN, J.
(See the next case.)




484 THE ONTARIO WEEKLY NOTES,

COMPANY—Continued. ;

6. Incorporation of Saskatchewan Company by Memorandum: of
Association under Saskatchewan Companies Act—Incapacity
to Carry on Business beyond Limits of Province—Effect of
Subsequent Declaratory Legislation upon Transactions be-
yond Limits—Contract for Sale of Land in Saskatchewan by
Company to Person in Ontario—Contract Executed in
Saskatchewan by Company and by Purchaser in Ontario—
Jarrying on Business beyond Limits—Ratification of Pre-
vious Oral Arrangement—Agreement not Void because Exe-
cuted by Purchaser in Ontario—Action by Company for
Specific Performance—Defence— Misrepresentations — Fail-
ure to Prove. *Weyburn Townsite Co. Limated v. Honsburger, -
15 O.W.N. 428.—Avrp. Div.

7. Insolvency of Trust Company Incorporated by Dominion
Authority—Winding-up—Company Licensed to Do Business
in Ontario—Loan and Trust Corporations Act—Application
to Dominion Company—Powers of Provincial Legislature—
Question not Open in Action on Bond—Election of Trust
Company to Give Bond as Term of Receiving License—
Liability of Sureties—Extent of—Damages—Lien—Subro-
gation.  Attorney-General for Ontario v. Railway Passengers
Assurance Co., 14 O.W.N. 188, 43 O.L.R. 108.—Arp. Dirv.

8. Limited Powers—Electric Street Railway Company—Sale or
Lease of Surplus Electricity—56 Vict. ch. 97, sec. 9— Right
to Place Poles and Wires on Highway—Evidence—Judgment
of Appellate Court—Effect of. Sandwich Windsor and
Ambherstburg Railway v. City of Windsor, 15 O.W.N. 15.—
Farconsringe, C.J.K.B.

9. Powers of Manufacturing Company Incorporated by Dominion
Authority—Guaranty of Account of another Company with
Bank—Special Clause in Charter—Business Conducted so as
Directly to Benefit Company—Absence of Direct Authorisa-
tion by Directors or Shareholders—Instrument Executed
under Seal of Company and Hands of General Manager and
Secretary—ULiability of Company. Bank of Ottawa v. Hamql-
ton Stove and Heater Co., 15 O.W.N. 152, 44 O.L.R. 93.— °
LATcHFORD, J.

10. Winding-up—Action against Company Commenced before -
Winding-up Order—Liquidator Authorised to Continue
Defence in Name of Company and Plaintiff to Continue
Action against Company—Addition of Liquidator as Party
Defendant—Personal Liability for Costs—Liability of Assets
of Company. Cole v. British-Canadian Fur and Trading Co.,
14 O.W.N. 101, 42 O.L.R. 587.—MIDDLETON, J.
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COMPANY—Continued.

11. Winding-up—Claim upon Assets by Assignees of Judgment
against Company—Judgment Obtained by Company against
Assignor (Director) for Damages for Misfeasance—Set-off—
Equity—Right to Dividend—Notice of Assignment—Bona
Fides of Assignment—Superior Position of Assignees—
Retention of Dividend until Amount of Judgment against
Assignor Contributed. Re Bailey Cobalt Mines Limited,
Bailey Cobalt Mines Limited v. Benson, 15 O.W.N. 95, 390,
44 0.L.R. 1.—MastEN, J.—App. D1v. :

See Brokers—Club—Conspiracy—Contract, 78, 12514, 1,43 —
Costs, 3—Fines and Penalties—Fraud and Misrepresenta-
tion, 2, 4—Guaranty, 2, 3, 4—Injunction, 3—Telephone Com-
pany—Writ of Summons.

COMPENSATION. _
See Expropriation of Land—Municipal Corporations, 13; 19—
Railway, 5, 8—Trusts and Trustees, 1—Vendor and Pur-

chaser, 10—Water, 1.

CONDITION.

See Tnsurance—Water, 1—Will, 22—Writ of Sumimons.

CONDITION PRECEDENT.
See Chose in Action—Contract, 9.

CONDITION SUBSEQUENT.
See Company, 5.

CONDITIONAL APPEARANCE.
See Writ of Summons.

CONDUCT-MONEY.
See Costs, 6.

CONFIDENTIAL RELATIONSHIP.
See Contract, 26. '

CONFISCATION OF INTOXICATING LIQUOR.
See Ontario Temperance Act, 6.

CONSENT.
See Trusts and Trustees, 4.
CONSENT JUDGMENT.

See Assignments and Preferences, 3.
42—15 0.W.N.
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: CONSIDERATION.
See Cemetery—Company, 1—Contract, 11, 24, 43—Fraud and
Misrepresentation, 2—Fraudulent Conveyance, 1-—Husband
and Wife, 13, 14, 15.

CONSOLIDATION OF ACTIONS.
See Costs, 4—Municipal Corporations, 4.

CONSPIRACY. .

Assault—Attempted Removal by Force of Member of Religious
Society from House of Society to Lunatic Asylum—Action-
able Wrongs—Findings of Special Jury—TLiability of Several
Defendants—Roman Catholic Episcopal Corporation—Cor-
poration Sole— Incorporating Act, 8 Vict. ch. 82, sec. 6—
Capacity of Corporation—Extension of Powers of Corpora-
tions by Ontario Companies Act, sec. 210 (6 Geo. V. ch. 35, °
sec. 6)—Liability of Society Incorporated under Ontario
Benevolent Societies Act, 37 Vict. ch. 34—Power to Authorise
Forcible Removal of Member—LEffect of Resolution of Coun-
cil of Society—Acts of Chief Officer of Society—Personal
Liahbility—Participation of Bishop of Diocese and Physician—
Admission of Evidence of Acts Committed after Assault—
Examination for Discovery—Evidence at Trial—Rule 330—
Damages—Defendants not Acting in Good Faith—Punitive
Damages—Separate Assessments against Several Defendants
—Consent of all Parties. Basil v. Spratt, 15 O.W.N. 171,
44 O.L.R. 155.—ArP. Div.

See Will, 27.

CONSTITUTIONAL LAW.

1. Act respecting the Roman Catholic Separate Schools of the
City of Ottawa, 7 Geo. V. ch. 60 (0.) —Intra Vires—DBritish
North America Act, secs. 92 (13), (14), (16), 93—Expendi-
tures of Commissioners in Carrying on Separate Schools—
Recoupment. Ottawa Separate School Trustees v. Quebec
Bank, 15 O.W.N. 88, 43 O.L.R. 637.—App. D1v.

2. Action against Attorney-General for Declaration that Order in
Council Ultra Vires—Order Setting aside Writ of Summons
on Summary Application—Appeal. Electrical Development
Co. of Ontario Limited v. Attorney General for Ontario, 15
O.W.N. 329, 361.—MippLETON, J. (CHRS.)—APrP. DIV.

3. Mechanics and Wage-Earners Lien Act, R.S.0. 1914 ch. 140—
Power of Ontario Legislature to Create Lien Effective against
Dominion Railway—Jurisdiction of Court to Award Personal
Judgment where Lien-claim not Enforceable—Sec. 49 of Act
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CONSTITUTIONAL LAW—Continued.
__Jurisdiction of Officers to Try Actions under Act—County
or District Court Judge—Sec. 33 of Act (6 Geo. V. ch. 30,
sec. 1)—Intra Vires. Johnson & Carey Co. v. Canadian
Northern B.W. Co., 14 0.W.N. 159, 43 O.L.R. 10.—MASTEN, J:

(See the next case.)

4. Mechanics and Wage-Earners Lien Act, R.S.0. 1914 ch. 140 —
Power of Ontario Legislature to Create Lien Effective against
Dominion Railway—Jurisdiction of Court to Award Per-
sonal Judgment where Lien-claim not Enforceable—Secs. 6
and 49 of Act—Charge on Percentage to be Retained by
Owner—Sec. 12 (3) of Act. *Johnson & Carey Co. v. Cana-
dian Northern R. W. Co., 15 0.W.N. 279.—Are. D1v.

See Company, 5, 6, 7—Street Railway, 9—Water, 1.

CONSTRUCTIVE FRAUD.
See Contract, 25.
CONSTRUCTIVE TRUSTEE.
See Assignments and Preferences, 3 Husband and Wife, 8.

CONTEMPT OF COURT.

Committal of Defendant—Purging Contempt—Undertaking—

Discharge from Custody. Latchford v. Chartrand, 15 0.W.N.
168.—LENNOX, J.

CONTRACT.

" 1. Action for Price of Goods Alleged to have been Sold and Deliv-

ered—Eyidence—TFailure to Establish Sa.le—-Counter::laim——
Costs. Jasperson v. Selkirk, 15 O.W.N. 348 —FALcoN-
sringE, C.J.K.B.

2. Agreement for Use of Chattels—Lease—Option of Purchase—
Construction of Agreement——Ambiguity——Evidence of Sur-
“rounding Circumstances—Rent of Chattels—Right to Return
10k Chattels—Damages—Injunction. Walt v. Wright, 156
0.W.N. 238.—App. D1v.

3. Agreement to Lend Money—Mortgage of Land—Building
Loan—Terms of Arrangement—Money not to be Advanced
until Building Commenced and Progress Made. Sherwood v.
Sheehy, 15 O.W.N. 67.—APpP. Drv.

4. Agreement to Remunerate Plaintiff for Use of Influence with
Servants of Crown to Obtain Benefit for Defendants—
Action upon Agreement—Summary Dismissal-—Agreement
Contrary to Public Policy. *Yeomans v. Knight, 15 O.W.N.
351.—LENNOX, J.
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CONTRACT—Continued.

5. Construction of Pavements—Guarantee-bond—Defective Work
and Materials—Action on Bond—Recovery of Amount of
Bond less Sum Expended in Repairs—Findings of Fact of
Trial Judge. Town of Oshawa v. Ontario Asphalt Block
Paving Co., 15 O.W.N. 11—FavrconsripGE, C.J.K.B.

(See post, 23.)

-

6. Breach of Promise of Marriage—Evidence—Corroboration of
Promise—Findings of Jury—Sanity of Plaintiff—Mental
Unfitness for Marriage—Appeal—Ground not Taken in
Notice—Defence not Passed upon by Jury. *Lowry V.
Robins, 15 O.W.N. 365.—Arpp. Div. 5

7. Brokers—Members of Stock Exchange—Sale of Customer’s
Shares to another Member—Future Delivery—Sale not Made
on Exchange—Failure of Purchaser to Pay for Shares—
Obligation of Brokers—Breach of Contract—Adoption—
Release—Action by Customer against Brokers—Assessment
of Damages—Rules of Exchange—Judgment—Provisions for
Benefit of Defendants in Case of Payment by Purchaser.
McMahon v. Kiely Smith & Amos, 14 O.W.N. 315, 43 O.L.R.
294.—RosE, J.

8. Brokers—Sale of Company-shares—Dispute as to Share of
Profits—Ascertainment of Net Amount Realised from Sale—
Alleged Sale by Defendant to Employee and Resale by him—
Accounting on Basis of Price Realised upon Resale. Meldrum
v. Martens, 15 O.W.N. 302.—MIDDLETON, J.

9. Building Contract—Extras—Variation—Notice by Contractor
—Condition Precedent—Architect—Building-owner—Waiver
—Independent Piece of Work not Subject to Terms of Con-
tract — Reference — Report — Appeal — Costs. Benstein v.
Jacques, 15 O.W.N. 82.—MASTEN, J.

10. Building of Ship—Commpletion—Delay—Price not Fully Paid
—Delivery over upon Payment into Court of Balance Due
—Injunction.  Heinstein & Sons v. Polson Iron Works Lim-
ited, 15 O.W.N. 94 —LEnnNoOX, J.

11. Claim against Estate of Uncle of Plaintiff —Promise to Pro-
vide for Plaintiff—Consideration—Unenforceable Agreement
—Death of Uncle—Omission to Provide for Plaintiff in Will—
Promise of Principal Legatee under Will to Pay Plaintiff Sum
of Money—Evidence—Promise not Made in Settlement of
Doubtful Claim—Enforcement of Moral Obligation—Claim



12.

13.

14.

15.

16.
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CONTRACT—Continued.

upon Promissory Notes Made by Testator—Interest—Costs
—Appeal. Francis v. Allan, 11 O.W.N. 259, 12 0.W.N. 101,
43 0.L.R. 479 —KgzrLy, J.—App. D1v.

Company Incorporated under Laws of Ontario—Sale of
Shares—Undertaking of Company with Purchasers to Resell
or Repurchase—Individual Undertaking of Principal Officer—
Action by Purchasers against Company and Individual to
Recover Moneys Paid—Judgment by Default against Indi-
vidual—Afrmance of Contract—Election—Fraud and Mis-
representation——Evidence-Damages——Rescission—Power of
Company to Make Agreement to Resell—Money Lent—Com-
pany Failing to Become Bound as to Essential Part of Agree-
ment—Effect as to Establishment of Contract—Costs of
Action. Ward v. Siemon, 14 O.W.N. 224, 43 OLR.-113—
MegrgpitH, C.J.C.P.

Construction of Public Highway—Agreement of Land-owner
to Pay Bonus—Construction of Drain—Agreement to Pay
Proportion of Cost—Counterclaim—Cost of Removing Build-
ings—Injuries to Property of Land-owner—Findings of Trial
Judge—Appeal. Toronto and Hamilton Highway Commission
v. Coleman, 15 O.W.N. 389.—App. Di1v.

Delivery of Company-sharw——Breach——Delay—Action by
Assignee of Purchaser—Right to Sue—Conveyancing and
Law of Property Act, sec. 49—Addition of Assignor as Plain-
tiff—Readiness to Deliver Stock—Damages—Interest—Costs.
MeTavish v. Corbet Foundry and Machine Co. Limited, 15
O.W.N. 41 —Favrcoxsrige, C.J.K.B.

Delivery of Grain—Breach—Damages. Burford Coal and
Grain Co. v. McPherson, 15 O.W.N. 85.—Arp. Div.

Deposit Made by Father in Bank to Joint Credit of himself
and Son—Document Signed by both—Survivorship of Son—
Construction of Document—Direction to Bank—Evidence of
Intention of Father—Will—Disposition of Estate—Testa-
mentary Gift—Action against Executors and Legatee to
Establish Right of Son to Money Deposited—Costs. Smith v.
Gosnell, 14 O.W.N. 228, 43 O.L.R. 123.—FALCONBRIDGE,

C.J.K.B.

Employment of Plaintiff as Superintendent of Works—Agree-
ment to Give Promissory Note for Amount of Claim against
Company—Purchase of Shares of Company—Claim for
Salary and Amount of Promissory Note—Counterclaim for
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CONTRACT—Continued.
Damages for Deceit—Finding of Absence of Fraud and False
Representations.  Dawson v. Quinlan & Robertson Limited,
15 O0.W.N. 352.—LATcHFORD, J.

Excavation Work—Difficulty in Completing—Work to be
Executed ‘“‘according to Plans’—Abandonment—Money
Expended in Completion—Damages—Ascertainment of—
Reference—Election—Costs. Penberthy v. Corner, 15 O.W.N.
383.—Arp. Div.

Excavation Work—Payment for at Price per Cubic Yard—
Exception—‘‘Rock”’—Large Boulders Encountered in Prog-
ress of Work—Removal of—Inclusion in Term ‘‘Rock’”—
Evidence—Functions of Architect—Classification of Work—
Local Custom—Explanation of Meaning of Doubtful Words.
Mills v. Continental Bag and Paper Co., 15 O.W.N. 131,
44 O.L.R. 71.—App. D1v.

Formation—Sale of Goods—Statute of Frauds—Statement of
Price—Reference to Price-list—Incorporation of Document
by Reference — Breach of Contract — Damages. Bimel-

- Asheroft Manufacturing Co. v. Chaplin Wheel Co. Limsited,

21.

22.

23.

24.

15 O.W.N. 52.—MIDDLETON, J.

Formation—Sale of Goods—Telegrams—Agents’ Bought and
Sold Notes—Statute of Frauds—Evidence—Letter Repudiat-
ing Contract—Omission of Statement of Time for Payment—
“Shipment Opening Navigation”— Terms Usual”’—Custom
of Trade—Immediate Payment where Shipment Deferred—
Breach of Contract by Vendors—Damages—Costs. *Camp-
bell v. Mahler, 14 O.W.N. 348, 15 O.W.N. 339, 43 O.L.R.
395.—IF'ArLconBrIDGE, C.J.K.B.—Arr. DIv.

Formation—Written Offer to Carry Goods at Named Price—
Oral Acceptance—Evidence—Credibility of Witnesses—Find-
ings of Fact of Trial Judge—Appeal. Austin & Nicholson v.
Canada Steamship Lines Limited, 15 O.W.N. 371.—Arr. D1v

Municipal Corporation—Construction of Pavements—Guar-
antee-bond—Defective Work and Materials—Action on
Bond—Recovery of Amount of Bond less Sum Expended in
Repairs—Findings of Fact of Trial Judge—Appeal. Town of
Oshawa v. Ontario Asphalt Block Paving Co., 15 O.W.N. 406.—
App. Drv.

(See ante, 5.)

Promise of Deceased Mortgagee (Aunt of Mortgagor) to Can-
cel Mortgage in Consideration of Services and Goods Supplied
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CONTRACT—Continued.
—Statute of Frauds—Action against Administrator with
Will Annexed—Evidence—Legacy Given to Mortgagor—
Findings of Trial J udge—«Appea.l——Costs—Payment for Goods
Supplied.  Menzies V. Bartlett, 15 0.W.N. 8, 115.—FALCON-

srDGE, C.J. K.B.—APP. Div.

. Promise of Gift and Loan of Money to Trustees of Church—

Death of Promisor—Vis Major—Impossibility of Perform-
ance — Constructive Fraud — Costs. Reinhart v. Burgar,
14 O.W.N. 227, 43 O.L.R. 120—MgzgreprtH, C.J.C.P.

_ Purchase of Land by Physician from Patient—Confidential

Relationship—Condition of Patient—Lack of Independent
Advice—Unfairness of Agreement in some Respects—Gift to
Brother—Evidence. ~ Ralston v. Tanner, 14 O.W.N. 178,
43 0.LR. 77.—MASTEN, J.

Queen Victoria Niagara Falls Park Commissioners—62 Vict.
(2) ch. 11, sec. 36 (0.)—Grant of License to Take Water from
in Park—Development of Electrical Power
for Commercial Use—Construction of Contract—Assign-
ment by Grantees to Electrical Company—Lease of Under-
taking to another Company~-“Amalgamation”——Assign—
ment of License—Expert Evidence to Aid in Interpretation—
Inadmissibility—Rental Payable to Commissioners—Ascer-
tainment of—Energy Consumed in Act of Production—Limi-
tation of Quantity of Water to be Taken—Rate of Payment
for Water Taken over and above Amount Limited—Injunc-
tion against Future Breach of Contract by Excessive Taking—
Counterclaim—Declaration as to Proper Construction and
Maintenance of Development Plant. *Attm’ney-General for
Ontario v. Electrical Development Co. Limited, 15 O.W.N. 461.
—MIDDLETON, J.

Sale and Delivery of Goods—Specifications—Times for
Delivery—Instalments — «Current Contract” — Oral BEvi
dence—Statute of Frauds—Breach of Contract—Repudia-
tion—What Amounts to—Right to Rescind—Damages—
Finding of Trial Judge—Appeal. Dominion Radiator Co.
Limited v. Steel Co. of Canada, 14 O.W.N. 338, 43 0.1.R.
356.—App. Div.

Sale and Delivery of Goods at Named Prices per Ton—Breach
—Deficiencies in Delivery — “ About” — ““Approximate” —
Allowances—Mistake in Wording of Written Contract—
Finding of Referee—Discrediting of Witnesses—Appeal.
Susman v. Baker, 15 O.W.N. 122, 44 O.L.R. 39.—LArcH-

FORD, J.

Niagara River with
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CONTRACT—Continued.

30. Sale of Business and Chattels—Bill of Sale—Action for

31.

32.

33.

34.

Balance of Purchase-price—Alleged Option to Transfer Land
instead of Paying in Money—Covenant of Vendors not to
Engage in Similar Business—Failure to Prove Breach—
Counterclaim—Reformation of Contract. Allen v. Macfar-
lane, 15 O.W.N. 336, 350.—SUTHERLAND, J.

Sale of Flour of one Kind—Terms—Delivery ‘“as Required”’—
Weekly Deliveries—Construction of Written Agreement—
Variation—Ividence—Statute of Frauds—Surrounding Cir-
cumstances—Right to Require Delivery—Time of Essence—
Agreement to Postpone not in Writing—Loss of Right—
Abandonment—Inference from Silence. Sierichs v. Hughes,
14 O.W.N. 121, 42 O.L.R. 608.—Arp. Div.

Sale of Flour of two Kinds—Delivery ‘‘as Required ”’—Weekly
Deliveries—Construction of Written Agreement—Variation—
Forbearance—Silence—Rights to Require Delivery—Time of
Essence — Specification of Requirements - Abandonment.
Gerow v. Hughes, 14 O.W.N. 123, 42 O.L.R. 621.—Arpp. Dr1v.

Sale of Goods—Action for Price—Items of Claim—Counter-
claim for Damages for Breach—Evidence—Onus—Claim for
Return of Money Paid—Dismissal of Part of Counterclaim—
Reservation of Leave to Set up in New Action—Appeal—
Costs. *Hall Motors Limited v. F. Rogers & Co., 15 O.W.N.
231.—Arp. D1v.

Sale of Goods—Breach—Construction of Contract—*‘Speci-
fications”’—*‘Specify”” — Dimensions of Wire — Evidence —
Explanation of Technical Trade Terms. Owen Sound Wire
Fence Co. v. United States Steel Products Co., 15 O.W.N. 206.—

~ Arp. D1v.

35.

Sale of Land—Undertaking by Agent of Vendor-company to
Resell at Profit within Specified Period—Promise not Incor-
porated in Agreement of Sale—Independent Collateral Agree-
ment—Authority of Agent—Ratification by General Man-
ager—Powers of—Secret Restriction—Agreement Binding on
Company—Statute of Frauds—Oral Evidence of Stipulation
—Mistake—Fraud—Enforcement of Collateral Agreement—
Payments under Contract of Sale after Breach of Collateral
Agreement—Waiver—Amendment — Counterclaim — Dam-
ages—et-off against Balance of Purchase-price. Canadian
General Securities Co. Limited v. George, 14 O.W.N. 71, 42
0.L.R. 560.—Arp. D1v.
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CONTRACT—Continued.

36. Sale of Lumber in Mill-yards—Written Agreement—Whole

BT

38.

39.

40.

41.

42.

Contract—Invoice— Inspection—Property Passing—Destruc-
tion of Lumber by Fire—Cheque Given for Price before Fire—
Payment Stopped after Fire—Action on Cheque—Fire Insur-
ance—Payment to Vendor—Aetion Partly for Benefit of In-
surers—Right of Vendor to Maintain—Counterclaim—Negli-
gence — Warehouse Receipt — Bank Act, 53 Viet. ch. 31,
sec. 2 (d.)—Gratuitous Bailee—Reasonable Care—Cause of
Fire—Condition of Engine in Yard—R.8.0. 1897 chi 267 —
Evidence Negativing Negligence. ~ Ferguson . Eyer, 14
0.W.N. 245, 43 0.L.R. 190.—SUTHERLAND, &

Sale of Sets of Law Reports at Fixed Price per Volume—
Estimate of ““ 150 Volumes more or less”—Zffect of upon Con-
tract—Volumes as Issued Overrunning 150—Right of Vendor
to Payment for Volumes in Excess of 150—Vendor not
Responsible for Action of Publishers. *Boston Law Book Co. v.
Canada Law Book Co. Limited, 15 0.W.N. 294 —MipDLE-

TON, J.

Sale of Timber—Agreement in Whriting—Prices of Different
Kinds of Timber—*Mill-run”—Meaning of—Terms Used
in Document not Understood by Vendor—Fraud not Shewn—
Case not Made for Reformation—Findings of Fact of Trial
Judge—Appeal.  Douglas v. Bury, 15 O.W.N. 283.—AFrP.
Div.

Services—Remuneration——Percentage»—Account——Allowances
— Report—Appeal.  Jackson v. McCoy, 15 O.W.N. 112.—
Larcurorp, J.

Services Rendered by Niece of Deceased Intestate—Agree-
ment to Pay for——Evidence-Implication——Presumptlon———
Rebuttal—Sums Intrusted to Niece, not a Gift—Account—
Set-off. Mercantile Trust Co. of Canada Limited V- Campbell,
14 O.W.N. 169, 43 O.L.R. 57.—ArP. Div.

Share or Interest in Business—Written Agreement not Exe-
cuted—Oral Evidence——-Corroboration——Account——\_faluatlon
of Stock—Expert Testimony—Finding of Fact of Trial Judge.
Booth v. Provincial Motors Livery, 15 0.W.N. 403.—FALCON-
BrIDGE, C.J.K.B.

Supply of Manufactured Goods—Formation of Contract—
Evidence—Authority of Agent— Ratification — Damages —
Findings of Trial Judge—Appeal. ERownson Drew & Clydes-
dale Limited v. Imperial Steel and Wire Co. Limited, 15 O.W.N.

453.—Arpp. Div.

g.
i
i
g
!
§
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CONTRACT- Continued.

43. Underwriting Preference Shares of Company—Consideration

—Commission Paid in Part in Ordinary Shares—Under-
taking of Promoters to Buy Shares from Underwriter at
Reduced Price—Alternative Provision as to Sale of Shares in
Event of Underwriter Retaining them—Election—Evidence—
Continuing Right—Construction of Contract—Receipt—
Reasonable Time for Making Request to Buy—Oral Evi-
dence of Surrounding Circumstances. Rountree v. Wood,
15 O.W.N. 264 —MAasTEN, J.

44. Work and Labour—Work not Completed according to Con-

See

tract=—A cceptance—Waiver—Costs—Deduction of Sum for
Work not Completed.  Keith v. Brown, 15 O.W.N. 255.—
Arp. Drv.

Account—Architect—Bills of Exchange—Brokers—Ceme-
tery—Chose in Action—Company, 1, 5, 6—Fraud and Mis-
representation, 1, 2, 3, 4—Guaranty—Husband and Wife—
Insurance—ILandlord and Tenant, 3, 6, 7—Mortgage, 6, 7—
Municipal Corporations, 5, 6, 16—Nuisance, 1—Parties—
Principal and Agent—Public Health Act—Railway, 2, 4—
Reference—Sale of Goods—Street Railway, 1, 2, 3—Telephone
Company—Trusts and Trustees, 2—Vendor and Purchaser.

CONTRACTOR.

See Workmen’s Compensation Act.

CONTRIBUTION.

See Company, 11.

CONTRIBUTORY NEGLIGENCE.

See Highway, 3, 8—Master and Servant, 3—Mines and Mining, 1

—Negligence, 3, 4, 6, 12, 13—Railway, 6.

CONVERSION.

See Division Courts, 1—Vendor and Purchaser, 16—Water, 2.

CONVEYANCE OF LAND.

See Husband and Wife, 9, 10—Trusts and Trustees, 2—Vendor

and Purchaser, 18—Way, 2.

CONVICTION.

See Alien Enemy—Criminal Law—Negligence, 5—Ontario Tem-

perance Act.
CORPORATION.

See Company—Municipal Corporations.
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CORPORATION SOLE.
See Conspiracy.

CORRESPONDENCE.
See Criminal Law, 1.

CORROBORATION.
See Contract, 6, 41—Criminal Law, 7 — Ontario Temperance Act, 2.

COSTS.

1. Action for Balance of Price of Goods—Dispute as to Quantity
Sold—Findings of Fact of Trial J udge—TFailure of Plaintiff on
Main Issue—Recovery of Small Sum—Plaintiff Ordered to
Pay Defendants’ Costs—Discretion of Trial Judge—Judi-
cature Act, secs. 24, 74 (1)—Appeal.  Le Page V. Laidlaw
Lumber Co. Limited, 14 O.W.N. 355, 43 O.L.R. 400.—Arpr.
Div.

2. Counsel Fees—Taxation between Party and Party of Defend-

' ants’ Costs of Several Actions Stayed to Abide the Result of
another Action—Right of Defendants to Give Notices and
Set Actions down for Trial—Counsel Fee Allowed in each
Action—Quantum—Interference with Discretion of Taxing
Officer—Special Circumstances—Appeal to Divisional Court
from Order of Judge in Chambers on Appeal from Taxation—
Right to Appeal without Leave—Rule 507 (2). *Flexlume
Sign Co. Limited v. Globe Securities Co., 15 O.W.N. 208.—
Arp. D1v.

3. Security for Costs—Company out
Winding-up in Ontario and Desiring to Appeal from Interim
Report—Inherent Power to Order Security for Costs of
Appeal—Amount of Security—Practice——Actio_n Brought in
Name of Company in Liquidation—Termination by Incor-
poration in Winding-up—Style of Cause—Jurisdiction to
Order Security—Master Having Conduct of Reference—
Order Made by Master in Chambers without Jurisdiction—
Affirmance by Judge in Chambers—Order of Judge Treated
as Substantive Order — Appeal — Order Varied. Bailey
Cobalt Mines Limited v. Benson, 14 O.W.N. 174, 332,43 O.L.R.
321 —SuTHERLAND, J.—APP. DIv.

4. Security for Costs—Consolidation of Actions—Amount of
Security. Smith v. Township of Tisdale and Brinton, Smith v.
Township of Tisdale and Charette, 15 O.W.N. 134.—Arp. D1v.

5. Security for Costs—Plaintiff out of Ontario—Counterclaim—
Onus—Defendant Regarded as Attacking Party. Sutter v.
Sutter, 15 O.W.N. 137.—MippLeToN, J. (CHRS.)

of Ontario Brought into
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COSTS—Continued. -

6. Taxation - of Costs—Appeal—Items Disallowed by Loecal
Officer—Fees of Witnesses Examined upon Foreign Com-
mission—Motion to Strike out Pleading — Conduct-money
Paid to Witness not Called—Affidavit of Disbursements—
Preparation for Trial—Costs Thrown away by Postpone-
ment—Tariff A., Item 6—Correspondence—Motions for Post-
ponement, of Trial—Dishursements for Photographs—Dis-
puted Signature—Documents not Capable of Production—
Rule of Court of December, 1913—Fees Paid to Foreign
Witnesses—Evidence—Review by Taxing Officer at Toronto
*Newcombe v. Evans, 15 O.W.N. 318.—RosE, J. (CHRS.)

7. Taxation of Costs Payable by one Party to the other under
Order Postponing Trial— Costs Thrown away’’— ‘ Prepara-
tion for Trial.” Smith v. Ontario and Minnesota Power Co.,
15 O.W.N. 156.—MastEN, J. (Cars.) (Correction of Note
in 11 O.W.N. 337.) :

See Alien Enemy—Architect—Chose in Action—Company, 10—
Contract, 1,9, 11,12, 14, 16, 18, 21, 24, 25, 33, 44—Damages,
1, 3—Ditches and Watercourses—Executors and Adminis-
trators, 2, 3—Fraud and Misrepresentation, 1—Fraudulent
Conveyance, 2—Highway, 10—Husband and Wife, 2, 4, 8,
10—Insurance, 5, 7—Landlord and Tenant, 1—Libel, 2—
Master and Servant, 1, 3—Mortgage, 4, 9—Municipal Cor-
porations, 2, 3, 4,'7, 8, 10—Negligence, 4—Nuisance, 1, 2—
Patent for Land—Pleading, 1—Pledge—Practice—Principal
and Agent, 4, 6—Public Health Act—Railway, 1—Sale of
Goods, 2, 7—Slander, 1, 2—Solicitor—Stay of Proceedings—
Street Railway, 3, 8—Timber—Trade-Name, 1—Trusts and
Trustees, 4—Vendor and Purchaser, 2, 6, 12, 16—Water, 2—
Will, 3, 5, 9, 11, 21—Will, 27.

COUNSEL FEES.
See Costs, 2.

COUNTERCLAIM.

See Architect—Contract, 1, 13, 17, 27, 30, 33, 35, 36—Costs, 5—
Damages, 1—Guaranty, 2—Highway, 1—Landlord and
Tenant, 2—Master and Servant, 1—Mortgage, 7—Promissory
Notes, 1—Sale of Goods, 2—Street Railway, 3—Vendor and
Purchaser, 16—Water, 2.

COUNTY COURT JUDGE.
See Constitutional Law, 3—Landlord and Tenant, 7—Ontario
Temperance Act, 2. :
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COUNTY COURTS.
- See Municipal Corporations, 8.

COUNTY CROWN ATTORNEY.
See Municipal Corporations, 11. :

COUPONS.
See Railway, 1.
COURT MARTIAL.
See Military Law.

COURT OF REVISION.
See Municipal Corporations, 18.

COURTS.
; See Appeal—Division Courts—Interest—Street Railway, 4, 9—

Surrogate Courts.

COVENANT.
See Cemetery, 1—Chose in Action—Contract, 30—1Injunction, 1—
Landlord and Tenant, 1, 2, 5—Mortgage, 2, 7, 8—Restraint
of Trade—Vendor and Purchaser, 18.

COVERTURE.
See Husband and Wife.

CREDITORS.
See Assignments and Preferences—Distribution of Estates—
Fraudulent Conveyance—Guaranty, 1—Husband and Wife,
12—Partnership—Receiver.

: CRIMINAL LAW. :
1. Bigamy—Proof of First Marriage—Foreign Law—Marriage
Certificate—Correspondence—Admissibility — Knowledge of
Accused of Former Marriage and that Wife still Living—
Proof of. *Rex v. Debard, 15 O.W.N. 250.—App. D1v.

2. Committal of Prisoner for Trial on Charge of Manslaughter—
Indictment for Murder at Assizes with Consent of Presiding
Judge—Criminal Code, secs. 872, 873—Depositions at Pre-
liminary Inquiry not Signed by Deponents—Use Made of
Depositions at Trial—Supposed Comments of Crown Coun-
sel on Failure of Accused to Testif y—Explanation of—Canada
Evidence Act, sec. 4 (5)—Refusal of Trial Judge to State Case
for Court of Appeal. Rex v. Duncan, 15 0O.W.N. 163.—LEN-
NOX, J.
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CRIMINAL LAW—Continued.

3. Engaging in the Business of Betting or Wagering—Criminal
Code, sec. 235 (¢) and (2) (9 & 10 Edw. VII. ch. 10, sec. 3) —
Aiding Another to Commit Offence—Sec. 69 (b)—Evidence of
Offence to Go to Jury. *Rex v. Hynes, 15 O.W.N. 341.—
Arp, Div.

4. Evidence—Admissions of Accused to Detectives—Absence of
Caution—Voluntary Statements without Promise or Threat—
Admissibility—Arrest. Rex v. Rodney, 14 O.W.N. 148,
42 0.L.R. 645.—App. D1v.

5. Making Statements Tending to Weaken Effort in Prosecution
of War—Publicly Express”’—War Measures Act, 1914—
Order in Council of 16th April, 1918—Magistrate’s Convic-
tion—Stated Case—FEvidence—Statements Made in Factory
by Workman to Co-workers. Rex v. Watson, 150.W.N. 417.—
SUTHERLAND, J. (CHRS.)

6. Manslaughter—Motion for New Trial Made to Trial Judge
after Verdict—Affidavit of Witness Contradicting Testimony
Given at Trial—Power of Trial Judge—Leave to Move Court
of Appeal for New Trial—Criminal Code, sec. 1021—Weight
of Evidence—Refusal of Leave—Reservation of Question of
Law for Court of Appeal—Suspension of Sentence—Code,
sec. 1023. Rex v. Dy Francesco, 15 O.W.N. 138, 44 O.L.R.
75.—~RIDDELL, J. ;

7. Procuring Girls for Unlawful Carnal Connection with Men—
Criminal Code, sec. 216 (1) (a) (3 & 4 Geo. V. ch. 13, sec. 9) —
Evidence—* Procure”—Bringing Prostitutes and Men to-
gether—Proof of Offence—Corroboration—Indictment—Un-
certainty—Duplicity. = Rex v. Quinn, 14 O.W.N. 342, 43
O.L.R. 385.—Aprp. D1v.

8. Theft—False Pretences—Evidence—Stated Case—Form of.
Rex v. McBrady, 15 O.W.N. 369.—Arp. Div.

See Alien Enemy—Insurance, 2—1Libel, 4—Negligence, 5—Ontario
Temperance Act.

: CROPS.
See Municipal Corporations, 7.

CROWN.
See Contract, 4—Landlord and Tenant, 4—Patent for Land.

CROWN ATTORNEY.
See Municipal Corporations, 11.
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CROWN COUNSEL.
See Criminal Law, 2.

: CROWN LANDS.
See Water, 1.

i
£
:

e CRUELTY.
" See Husband and Wife, 3, 7.

CUSTODIA LEGIS.
5 See Pledge.

: CUSTODY OF INFANTS.
See Infant, 1, 2, 3.

CUSTOM.
See Contract, 19, 21.

s CUSTOMER.
S‘ee Contract, 7—Guaranty, 1, 2.

DAM.
See Water, 1, 2.

DAMAGES.
1. Action to Recover Possession or Value of Chattels—Ascertain-
ment of Value—Counterclaim—Assessment of Damages—
Set-off—Costs. Reid v. Miller, 15 O.W.N. 340.—Arp. D1v.

2. Personal Injuries—Pain and Suffering—Loss of Earnings—
Expenses — Disablement for Future — Indemnity — Assess-
ment of Damages by Trial Judge. Mcllmurray V- Toronto
and York Radial R.W. Co., 15 0O.W.N. 55.—MIDDLETON, Js

3. Trespass to Land—Cutting and Removing Pulpwood—Ascer-
tainment of Quantity Taken—Damages Limited to Value of
Wood—Negligent but not Wilful Trespass—Replevin Order—
Security—Pleading—Payment into Court — Amendment —
Costs. Central Contracting Co. Limiled v. Horrigan, 15 0O.W.N

400.—RosE, J.

See Company, 7, 11—Conspiracy—Contract, 2, 17,12, 14, 15, 17,
18, 20, 21, 28, 33, 35, 42—Ditches and Watercourses—Fraud
and Misrepresentation, 2, 4—Highway, 3—Injunction, 1-—
Interest—Landlord and Tenant, 1, 9__Tibel, 5, 6—Master and
Servant, 3—Municipal Corporations, 2, 7, 8, 13, 19—Negli-
gence, 1, 3—Nuisance, 2, 3 Principal and Agent, 6—Sale of




500 THE ONTARIO WEEKLY NOTES.

DAMAGES—Coniinued. :
Goods, 2, 3, 7, 8Slander, 1, 2—Street Railway, 2,
Title to Land—Vendor and Purchaser, 1, 2, 8 16
Water, 1. Sy

DEATH. T

See Appeal, 4—Banks and Banking—Contract, 11, 25—
tors and Administrators—Guaranty, 2—Highway,

Husband and Wife, 4—Insurance—Negligence, 8, 10,
Railway, 4, 7—Seduction—Will. S

; DECEIT‘.
See Contract, 17—Fraud and Misrepresentation.

: DECEPTION.
See Trade-Name, 1, 2.
: DEDICATION.
See Highway, 2.
' ; DEED.

Construction—Power of Appointment—Exercise by Will-
~ ity—Wills Act, sec. 30—Claim to Dower—Applicati
Vendors and Purchasers Act—Service on Do
602—Title to Land.  Re Osborne and Campbell, 15 0.
48.—MIDDLETON, J. :

See Husband and Wife, 9, 10—Pleading, 1—Title to Land
and Trustees, 2, 4—Vendor and Purchaser, 18—Wa.

DEFAMATION.

* DEFECTIVE SYSTEM.
See Municipal Corporations, 8. 51
R A e S NIRRT AT
See Banks and Banking—Company, 1—Contract, :
Principal and Agent, 4n—Vend9r and Pureimeer, 1_3,

DEPOSITIONS.

’

S % as Cfimainal Taw. 2,
e o ppmetwes
; SeeCnmmal Law, 4—Ontario Temperance Act, 2.
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See Appeal, 2—Costs,
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DEVOLUTION OF ESTATES ACT.

See Will, 7, 13.
DIRECTORS.

See Company, 1, 3, 4, 9—Guaranty, 2, 4.

DISBURSEMENTS.
See Husband and Wife, 2.

DISCOVERY.
1. Examination of Persons for whose Benefit Action Defended—
Rule 334. Patterson v. Toronto General Trusts Corporation,

15 O0.W.N. 42.—FALCONBRIDGE, C.J.K.B. (CHgs.)

r to Action—Rule 350.

2. Production of Documents by Strange
LR. 235.—

McCurdy v. Oak Tire Co., 15 O.W.N. 193, 44 O.
MmpLETON, J. (CHRS,)

See Conspiracy—Libel, 5—Pleading, 2

DISCOVERY OF MINERALS.
See Mines and Mining, 2.
DISCRETION.

1, 2—Infant, 3 Municipal Corporations, 3

— Parties—Vendor and Purchaser, 7—Will, 16, 20.

DISMISSAL OF SERVANT.
See Master and Servant, 2.

DISTRIBUTION OF ESTATES.

Insolvent Estate of Intestate—Creditors’ Claims—Payment Pari
Passu whether Creditors Domestic or Foreign. Re Scatcherd,

15 O.W.N. 222.—MIDDLETON, I
Sée Trusts and Trustees, 1—Will.

& DISTRICT COURT JUDGE.
See Ontario Temperance Act, 2.

DITCHES AND WATERCOURSES.
Negligent Construction of Drain—Flooding Land—Damages—
Injunction—Appeal—Costs. Blacklock v. Shearer, 15 O.W.N.

405.—Arpp. Di1v.
See Highway, 9—Municipal Corporations, 7.

DIVIDEND.
See Company, 11. &
43—15 0.W.N. :
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DIVISION COURTS.
1. Jurisdiction—Claim for $96 for Conversion of Goods—Division
Courts Act, sec. 62 (1) — Prohibition. Re Glass v. Glass,
15 O.W.N. 194, 340, 44 O.L.R. 236.—MippLETON, J. (CHRS.)
—App. Drv.

2. Right of Appeal—“Sum in Dispute”’—Division Courts Act,
R.S.0. 1914 ch. 63, secs. 106, 125. Marshall v. Holliday,
14 O.W.N. 98, 42 O.L.R. 597.—Arpp. D1v.

See Sale of Goods, 2.

DOMICILE.
See Insurance, 8—Surrogate Courts.
DOWER.
See Deed—Will, 19.
DRAINAGE.

See Contract, 13—Ditches and Watercourses—Highway, 9—
Municipal Corporations, 8, 9, 10, 13.

DUPLICITY.
See Criminal Law, 7.

DURESS.

Action on Cheque Given in Order to Obtain Release from Cus-
tody—Arrest in Massachusetts of Resident of Ontario—Law
of Massachusetts — Capias — Fraud — Defence to Action.
Blanchard v. Jacobt, 15 O.W.N. 35, 43 O.L.R. 442.—MipDLE-
TON, J.

See Husband and Wife, 13, 14.

EASEMENT.

Building—Access of Air and Light—Infringement—Pleading—
Statement of Claim—Unity of Seisin—Implied Grant—Pre-
scription — Alternative Claims — Amendment. Business
Realty Limited v. Loew's Hamilton Theatres Limated, 15
O0.W.N. 135.—MibLETON, J. (CHRS.)

See Cemetery, 2—Municipal Corporations, 13—Nuisance, 2—
Vendor and Purchaser, 12—Way.

EJECTMENT.
See Limitation of Actions. ,

ELECTION. ,
See Company, 7—Contract, 12, 18, 43—Guaranty, 3—Will, 19.



i INDEX.

ELECTIONS.

: ' ELECTORS.
c@ée Mumclpal Corporations, 14 15,:16.

_ ELECTRIC CARS.
‘],N,egligence, 2, 7, 13—Street Railway.

ELECTRICAL POWER.
See Contract, 27. | :
; ELECTRICITY.

Company, 8. |

- ; ENCROACHMENT.
Vendor and Purchaser, 12, 18.

ENDOWMENT POLICY.

v §

ENGINEER

See Insurance, 10.

: ; : EQUITABLE EXECUTION.
See Receiver. |

EQUITABLE MORTGAGE
‘See Husband and Wlfe, 10 Mo v

503
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EVIDENCE.

See Alien Enemy-—Assignments and Preferences, 5—Bills of
Exchange, 1—Brokers—Cemetery, 2—Club—Company, 1, 5,
8—Conspiracy — Contract, 1, 2, 6, 11, 12, 16, 19, 21, 22, 24,
27, 28, 31, 33, 34, 35, 36, 40, 41, 42, 43—Costs, 6—Criminal
Law, 1, 2, 3, 4, 6, 7, 8—Expropriation of Land—Fraud and
Misrepresentation, 2, 3, 4—Fraudulent Conveyance, 1, 2—
Guaranty, 3—Highway, 6, 9—Husband and Wife, 8, 9, 10,
11, 13, 14—Insurance, 3—Land—Libel, 7—Lunatic, 2—
Master and Servant, 1-—Mines and Mining, 1—Mortgage, 3—
Municipal Corporations, 10—Negligence, 2, 3, 5, 6, 7, 9, 12,
13—Nuisance, 2—Ontario Temperance Act, 1, 2, 4, 5—
Patent for Land—Principal and Agent, 2, 3, 6—Promissory
Notes, 2—Railway, 3, 6, 7—Restraint of Trade—Sale of
Goods, 4, 7—Ship—Solicitor, 3—Street Railway, 5, 6—
Trade-Name—Vendor and Purchaser, 5, 11—Will, 18, 25,
26,27, 28,

EX PARTE ORDER.
See Practice.

EXAMINATION OF PARTIES.
See Conspiracy—Libel, 5—Pleading, 2.

EXAMINATION OF STRANGERS TO ACTION.
See Discovery, 1.

EXCAVATIONS.
See Municipal Corporations, 17.

EXCHANGE OF LANDS.
See Vendor and Purchaser, 1, 6.

EXCHANGE OF PROPERTIES.
See Fraud and Misrepresentation, 3.

EXECUTED CONTRACT.
See Municipal Corporations, 6. ‘

EXECUTION. ;
Judgment Declaring Right of Plaintiff to Future Annual Pay-
ments, but no Direction for Payment or Recovery—Rule 533
—Execution Issued upon Judgment after Accrual of Pay-
ments Set aside as Irregular—Judgment Entered in Conform-
ity with Judgment Pronounced—Supplementary Order for
Payment of Sums Accrued Due—Rule 523—Scope of—Effect
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EXECUTION—C ontinued.
of Subsequent Legislation and Amendments to Constitution
of Friendly Society upon Rights Passed into Judgment—
5 Geo. V. ch. 30—7 Geo. V. ch. 09—Ontario Insurance Act,
R.S.0. 1897 ch. 203, sec. 163, sub-secs. 5, 6 (3 ‘Edw. VIL
ch. 15, sec. 8). Grainger V. Order of Canadian Home Circles,
15 0.W.N. 125, 44 O.L.R. 53.—MIDDLETON, J. (CHRS.)

See Husband and Wife, 12—Judgment, 2.

EXECUTION CREDITORS. :
See Husband and Wife, 12.

EXECUTORS AND ADMINISTRATORS.
1. Action to Set aside Will—Survival of Cause of Action without {
Aid of Trustee Act. = Blatchford v Wallis, 15 O.W.N. 355.— ;

LexNox, J. (CHRS.)

2. Charge of Fraud against Executors—Failure to Prove—Find-
ing of Trial Judge——Appeal——Position of Executors—Bare b
Trustees—Purchase from Cestui que Trust—Limitations Act,
secs. 46, 47, 48—Acting Honestly and Reasonably—Liability
of Executor to Account as Individual for Proceeds of Sale of
Lot Conveyed to him—Absence of Cooncealed Fraud—Bar by
Statute—Claim to Share of Fund Found by Surrogate Court
Judge to be in Hands of Executors—Order on Passing Account
—Finality—Right to Recover Share of Fund by Action—
Settled Account—Interest—Costs. Tyrrell v. Tyrrell, 14
0.W.N. 265, 43 O.L.R. 272.—App. DI1v.

3. Passing Accounts of Executors in Surrogate Court—Order of
Surrogate Court Judge——Appeal——Payments——Taxes-—Com-
mission—Costs. Re McCarty, 15 0O.W.N. 449.—LENNOX, J.

4. Settlement—Approval of Court. National Trust Co. v. M. athe-
son, 15 O.W.N. 32.—ROSE, J.

See Appeal, 4—Contract, 11,.16, 24, 40—Husband and Wife, 8—
Promissory Notes, 1—Receiver—Trusts and Trustees, 3—

Vendor and Purchaser, 14—Will, 11, 16, 17, 23.
EXEMPTION.

See Railway, 4.

EXPERT EVIDENCE.
See Contract, 27, 41.

EXPLORATION.
See Mines and Mining. 2,
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EXPLOSIVES.
Municipal Corporations, 20—Negligence, 9, 10.

EXPROPRIATION OF LAND.

Hydro-electric Power Commssion—Strip of Land Taken for

Transmission Line—5 Geo. V. ch. 19, sec. 5 (0.)—Compensa-
tion of Land-owner—Proper Method of Ascertainment—
Award of Arbitrator—Findings—Evidence—Appeal—Under-
taking to Erect and Maintain Fence. @ Re Hydro-Electric
Power Commission of Ontario and Porter Estate, 15 O.W.N.
19.—Ape. Div.

See Municipal Corporations, 13, 18—Railway, 5.

EXPROPRIATION OF RAILWAY.

See Street Railway, 4.

EXTRA PROVINCIAL CORPORATIONS ACT.

See Company, 5.

EXTRAS.

See Contract, 9.

FALSE PRETENCES.

See Criminal Law, 8.

FATAL ACCIDENTS ACT.

See Negligence, 1, 5—Railway, 4.

FINES AND PENALTIES.

Action for Penalties against Company and Secretary—Ontario

Companies Act, 2 Geo. V. ch. 31, sec. 134—Default in Making
out and Transmitting Summaries to Provincial Authority—
Secretary “Wilfully” Permitting Default—Finding of Fact
of Trial Judge—Appeal—Remission of Full Penalties upon
Payment of Substantial Sum.  Seagram v. Pneuma Tubes
Limated, 15 O.W.N. 59, 199, 43 O.L.R. 513.—LATCHFORD, J.—
App. Div.
FIRE.

See Contract, 36~fMunicipal Corporations, 1—Vendor and Pur-

chaser, 15.

FIRE BRIGADE.

See Master and Servant, 2.

FIRE INSURANCE.

See Contract, 36—Insurance, 2-5.
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, ; FIXTURES.
See Assignments and Preferences, 2—Mortgage, 5.

FLOATABLE STREAM.

See Water, 2.
FORECLOSURE.

See Mortgage, 2, 7.
FOREIGN COMMISSION.
See Costs, 6.
FOREIGN COMPANY.
See Company, 5, 6.

FOREIGN CREDITORS.

See Distribution of Estates.

FOREIGN DEFENDANTS.
See Writ of Summons.

FOREIGN LAW.
See Criminal Law, 1—Duress.

FORFEITURE.
See Landlord and Tenant, 1, 3, 7—Mortgage, 6—Vendor and Pur-
chaser, 2, 10—Will, 14, 22.

FORMATION OF CONTRACT.
See Contract, 20, 21, 42.

FRAUD AND MISREPRESENTATION.

1. Agreements to Purchase Land—Action by Purchasers for
Rescission — Laches — Acquiescence — Fraud of Agents—
Authority of Agents—Recovery of Moneys Paid and Interest
—Costs. White v. Belleperche, 15 O.W.N. 28, 443, 469.—

FaLcoNeripGE; C.J.K.B.—Arp. D1v.

2. Agreements to Purchase Land from Company—Responsibility
of Agent for Reckless Statements—Evidence—F indings of
Trial Judge—Rescission of Agreements——Damages—Mom-,ys
Paid by Purchasers—Judgment Previously Recovered against
Vendor-company Construed as for Return of Moneys Paid
upon Failure of Consideration—Rule as to Joint Tort-feasors
‘not Applicable. Yost v. I niernational Securities Co. Limited
and MacPherson, Dannecker V. International Securities Co.
Limited and MacPherson, 14 0.W.N. 96, 42 OL.R. 572.—
App. Di1v.
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FRAUD AND MISREPRESENTATION—Continued.

3. Excnange of Properties—Evidence—Conflict—Failure to Prove
Misrepresentations Inducing Contract. Glen Eden Securities
Limated v. McKenzie, 15 O.W.N. 307.—LATCHFORD. J.

4. Sale of Shares—Evidence—Damages for Deceit—Delivery up
of Promissory Note. Hawley v. Hand, 15 O.W.N. 170.—
Fauconsripge, C.J.K.B. .

See Account—Assignments and Preferences, 4—Chose in Action—
Company, 1, 5, 6—Contract, 12, 17, 25, 35, 38—Duress—
Executors and Administrators, 2—Husband and Wife, 9—
Insurance, 2—Mortgage, 9—Pleading, 1-—Promissory Notes,
2—Railway, 1—=Sale of Goods, 1—Vendor and Purchaser, 1,
3, 5, 6.

FRAUDULENT CONVEYANCE.

1. Action by Execution Creditors of Husband to Set aside Con-
veyances of Lands by Husband to Wife—Evidence—Finding
of Fact—Belief of both Parties that Wife True Owner—
Absence of Desire on Part of Husband to Defeat, Hinder, or
Delay Creditors—Desire on Part of Wife to Prevent Property
Falling into Hands of Husband’s Creditors—Circumstances
Negativing Intent to Defraud—Consideration for Conveyances
—Dismissal of Action—Costs. Bank of Monireal v. Stasr,
15 O.W.N. 146, 44 O.L.R. 79.—Rosg, J.

2. Action to Set aside—Assignments and Preferences Act—Action
not Brought within 60 Days—Evidence—Findings of Fact of
Trial Judge—Suspicious Circumstances—Dismissal of Action
without Costs.  Hassard v. Allen et al., 15 O.W.N. 16.—
FaLconsrmGe, C.J.K.B. i

3. Action to Set aside—Status of Plaintiff—Secured Creditor—
Adequacy of Security—Husband and Wife. Dolson v. Jones,
15 0.W.N. 53.—MIDDLETON, J.

See Husband and Wife, 9.

FRIENDLY SOCIETY.
See Execution—Insurance, 7, 11. -

GARNISHMENT.
See Attachment of Debts.

GAS.
See Negligence, 9.
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GIFT. ;
See Contract, 16, 25, 26, 40—Husband and Wife, 10, 11—Munici-
pal Corporations, 12—Will.

GRATUITOUS BAILEE.
See Contract, 36. :

GROSS NEGLIGENCE.
See Highway, 6, 8.

GROSS RECEIPTS.
See Street Railway, 3. /

GUARANTY.

1. Account of Customer with Bank—Liability of Guarantor—
Assignment for Benefit of Creditors under Assignments and
Preferences Act—Bank Holding Securities—Valuation of, at
Amount of Claim—Release of Equity of Redemption by
Assignee—Sale of Equity—Terms of Sale—Intention of
Parties—Conveyance Accepted in Satisfaction—Release of
Surety — Interference with Surety’s Rights. Union Bank of
Canada v. Makepeace, 15 O.W.N. 179, 44 O.L.R. 202—
App. Drv.

9. Directors of Company Guaranteeing Account with Bank—
Alleged Extinction of Guaranty by Payment—Finding of
Fact—Counterclaim—Judgment against KExecutors of De-
ceased Directors—Limitation to Estates in Hand for Admin-
istration.  Mather v. Bank of Ottawa, 15 O.W.N. 354.—
LATCHFORD, J.

3. Indebtedness of Company to Bank—Action against Guaran-
tors—Defences—Innocent Misrepresentation by Bank-man-
ager as to Security to be Transferred to Guarantors—Security
not Actually Transferred—ZElection, after Discovery of Mis-
take as to Security, to Stand by Transaction—Leave to
Adduce Further Evidence upon Appeal. ~Bank of Ottawa V.
Carson, 15 O.W.N. 375.—Arp. Drv. |

4. Loan by Bank to Commercial Company—Agreement of Direc-
 tors of Company to Guarantee Repayment—Execution of
Bond by all Directors but one—Condition as to Execution

by all—Knowledge of, by Manager of Bank—Advance of
Part of Sum upon Uncompleted Instrument Delivered to
Manager—Circumstances Shewing Conditional Delivery—
Escrow—Provision in Bond that Individual Signers Bound
notwithstanding Non-execution by others—Provision not
Operative till Execution Complete—Effect of Delivery to
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GUARANTY—Continued.
Obligee, not to Stranger—Personal Liability of one Director
from Conduct—Estoppel—Duty to Bank—Knowledge of
Condition.  Molsons Bank v. Cranston, 15 O.W.N. 129,
44 O.L.R. 58.—Arp. D1v.

See Company, 9—Contract, 5, 23—Railway, 2.

GUARDIAN.
See Infant, 1.

HABEAS CORPUS.
See Military Law.

HIGHWAY.

1. Bridge Breaking under Weight of Loaded Motor-truck—
Excessive Width of Vehicle—Load of Vehicles Act, 1916,
sec. 6—Vehicle Unlawfully on Highway—Dismissal of Action
for Damages for Injury to Vehicle—Counterclaim for Dam-
ages for Injury to Bridge Allowed. *Sercombe v. Township of
Vaughan, 15 O.W.N. 410.—Arp. D1v.

2. Dedication of Land as Public Highway Subject to Right of
Land-owner to Maintain Raceway under it—Municipal Act,
1913, secs. 432, 433—Repeal of sec. 601 of Municipal Act,
1903—Effect of—Removal of Qualification—Soil and Free-
hold of Highways Vested absolutely in Municipal Corpora-
tions.  *Abell v. Village of Woodbridge and County of York,
15 O.W.N. 363.—App. D1v.

3. Nonrepair—Accident to Motor-vehicle—Injury to Passenger—
Dangerous Approach to Narrow Bridge—Negligence of Town-
ship Municipality—Nonfeasance and Misfeasance—Duty
under sec. 460 of Municipal Act—Needs of Traffic—Proxi-
mate Cause of Accident—Contributory Negligence of Driver
—Passenger not Responsible for—Extent of Injury—Assess-
ment of Damages. Raymond v. Township of Bosanquet, 15
O.W.N. 6, 43 O.L.R. 434.—MgrepiTH, C.J.C.P.

(See the next case.)

4. Nonrepair—Accident to Motor-vehicle—Injury to Passenger—
Approach to Narrow Bridge—Barricade upon Highway—
Duty of Township Municipality under sec. 460 of Municipal
Act, R.S.0. 1914 ch. 192—Needs of Traffic—Proximate Cause
of Accident—Findings of Trial Judge—Reversal on Appeal. |
*Raymond v. Township of Bosanquet, 15 O.W.N. 327.—App.
Drv. : :
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HIGHWAY—Continued.

5. Nonrepair—Death of Person Walking on Highway—Danger-

ous Condition Continued for Long Period—Negligence—
Cause of Death—Inference from Facts Found by Trial J udge.
Bowles v. City of Toronto, 15 O.W.N. 216.—MIDDLETON, J.

6. Nonrepair—Injury to Person Falling on Sidewalk Covered with
Ice—Municipal Act, sec. 460—“Gross Negligence ’—Evi-
dence. McAfee v. Town of Deseronto, 15 O.W.N. 98.—
Derocug, Co.C.J.

7. Nonrepair—Road in Rural Municipality—Injury to Person in
Motor-vehicle—Negligence—Duty of Municipality in Respect
of Motor-vehicles—Rate of Speed—Carelessness of Driver
Knowledge of Bad Place in Road—Driver under Statutory
Age— Motor Vehicles Act, R.S.0. 1914 ch. 207, sec. 13
(7 Geo. V. ch. 49, sec. 10)—Unlawful Use of Highway. Roe v.
Township of Wellesley, 14 O.W.N. 249, 43 O.L.R. 214.—

LATCHFORD, J.

8. Highway—Nonrepair—Snow and Ice on Sidewalk—Injury to
Pedestrians—Negligence—* Gross Negligence” — Municipal
Act, sec. 460 (3)—Contributory Negligence—Findings of
Trial Judge—Reversal on Appeal. *Ashton v. Town of New
Liskeard, 15 O.W.N. 380.—APP. Div.

9. Nonrepair—Traveller in Motor-vehicle Killed—Vehicle Skid-
ding and Sliding into Ditch at Side of Travelled Road—
Negligence of Municipal Corporations—Absence of Fence or
Guard—Ditch Constructed for Drainage Purposes under Legis-
lative Sanction—Responsibility of Municipality—Negligence
of Driver of Vehicle—Husband of Person Killed and Plain-
tiff in Action for Damages for Death—Evidence—Proximate
Cause.  *Anderson v. Townships of Rochester and Mersea,
15 O.W.N. 269, 453 —MippLEfoON, J.—APp. DIv.

10. Unopened Road Allowance—Obstruetion by Fences—Sub-
stantial Injury to Plaintifi—Deprivation of Access to Land—
Right to Maintain Action—Surveys Act, R.S.0. 1914 ch. 166,
sec. 19—Mandatory Injunction—Trivial Dispute—Costs.
Membery v. Smith, 15 O.W.N. 119.—MASTEN, J.

See Company, 8—Contract, 13—Municipal Corporations, 18—
Negligence, 1-7, 9, 12—Railway, 7—~Street Railway, 4, 7, 8—
~Telephone Company.

HIGHWAY CROSSING.
See Negligence, 2—Railway, 6, 7. ;
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HUSBAND AND WIFE.

. Action by Husband for Declaration of Nullity of Marriagé‘or

Form of Marriage—Physical Defects Preventing Consum-.
mation—Supreme Court of Ontario—Jurisdiction—Separa-
tion Agreement—Provision for Payment of Allowance to
Wife. Barlow v. Barlow, 15 O.W.N. 399.—SUTHERLAND, J.

. Alimony—Costs of Unsuccessful Appeal by Wife—Disburse-

ments—Rule 388.  Wiley v. Wiley, 15 O.W.N. 408.—App.
Div.

. Alimony—Cruelty—Findings of Fact of Trial Judge—Rate of

Monthly Payments Fixed in Judgment—Leave to Apply.
Riopelle v. Riopelle, 15 O.W .N. 420.—LENNOX, J.

. Alimony—Judgment—Allowance from Date of Commence- -

ment of Action—Arrears—Costs—Death of Plaintiff between
Hearing and Judgment—Rule 304. McFadden v. McFadden,
14 O.W.N. 116, 42 O.L.R. 599.—LENNOX, J.

. Alimony—Permanent Allowance—How Payable—Lump-sum—

Annual Payments. Conway v. Conway, 15 O.W.N. 106.—
MasrTeN, J.

. Alimony—Reference to Fix Permanent Alimony—Scope of

Inquiry as to Income and Property of Defendant. C. v. C.,
15 O.W.N. 332.—MggrepiTH, C.J.C.P.

Alimony—Wife Leaving Husband on Account of Cruelty—
Offer to Receive her back—Bona Fides—Findings of Fact as
to Cruelty—Dismissal of Action—Undertaking of Husband.
*Bailey v. Bailey, 15 O.W.N. 356.—MASTEN, J.

. Claim of Executors of Deceased Wife to Share of Money

Received by Husband—Married Women’s Property Act,
R.S.0. 1914 ch. 149, secs. 4, 7 (1)—Business Carried on by
Husband and Wife—Partnership—Sale of Business—Termi-
nation of Partnership — Instalment of Purchase-money
Received by Husband—Liability to Account—Trustee—Con-
structive Trustee— Limitations Act, R.S.0. 1914 ch. 75,
sec. 47 (2) — Evidence — Money Lent by Wife — Interest
Received by Husband—Future Instalment of Purchase-
money—Declaration—Costs. Faye v. Roumegous, 14 O.W.N.
50, 42 O.L.R. 435/.—APP. Daiv.

9. Conveyance of Land by Husband to Wife—Fraud upon Credi-

tors—Evidence—Findings of Fact of Trial Judge—Appeal.

Hassard v. Allen et ux., 15 O.W.N. 16, 131 —FALCONBRIDGE,
C.J.K.B.—Arp. D1v.
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1

12.

13.

14.

15.

See
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HUSBAND AND WIFE—Continued.

Conveyance of Land by Husband to Wife—Presumption of
Gift—No Evidence to Rebut—Failure to Shew Agreement to
Hold in Trust—Discharge of Mortgage upon Promise to
Execute New Mortgage—Equitable Mortgage—Statute of
Frauds—Performance of Contract on one Side—Interest—
Charge on Land—Costs.  Peel v. Peel, 15 O.W.N. 297.—
Rosg, J.

Gift by Husband to Wife during Coverture—Ante-nuptial
Gift—Evidence—Intention—Words of Gift—Actual Deliv-
ery—Married Women’s Property Act. Elliott v. Elliott,
15 O.W.N. 218.—MIDDLETON, AP

Grain and other Chattels Seized on Wife's Farm under Execu-
tion against Husband—Claim by Wife—Interpleader Issue—
Evidence—Finding of Trial Judge in Favour of Wife as to
Grain Grown on Farm—TFinding in Favour of Execution
Creditor as to other Chattels—Reversal on Appeal. Robin-
son v. Robinson, 15 O.W.N. 285.—App. DI1v.

Liability of Wife on Promissory Note and Agreement Signed
for Benefit of Husband—Absence of Consideration and of
Independent Advice—Duress—Threat—Agent of Person in
whose Favour Note and Agreement Executed—Evidence—
Findings of Trial Judge. M cCallum v. Cohoe, 14 O.W.N. 109,
42 0.L.R. 595.—FALCONBRIDGE, i KB,

(See the next case.)

Liability of Wife on Promissory Note and Agreement Signed
for Benefit of Husband—Considera.tion——Undue Influence—
Independent Advice — Evidence—-Onus——Duress——Threat~
Agency of Stranger for Person in whose Favour Note and
Agreement Executed—Findings of Trial Judge—Appeal.
*McCallum v. Cohoe, 15 O.W.N. 262.—Arp. D1v.

Security Given by Wife at Instance of Husband for Liability
of Husband to Employers—Consideration——Stiﬂing Prosecu-
tion—Executed Transaction—Failure to Give Affirmative
Proof of Pressure or Undue Influence—Action to Set aside
Security—Findings of Fact of Trial Judge—Appeal. Fair-
weather v. McCullough, 14 O.W.N. 175, 329, 43 O.L.R. 299.—

MASTEN, J.—APP. Duiv.

Fraudulent Conveyance, 1, 3 Ontario Temperance Act, 3—
Street Railway, 5.

HYDRO-ELECTRIC POWER COMMISSION.

See Expropriation of Land.
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ICE.

See Highway, 6, 8—Street Railway, 1, 2.
ILLEGALITY.

See Assignments and Preferences, 3, 4—Company, 1.

ILLEGITIMATE CHILD.

See Infant, 3. :
IMMORALITY.

See Master and Servant, 2.

IMPOSSIBILITY OF PERFORMANCE.
See Contract, 25.

IMPRISONMENT.
See Military Law.
IMPROVEMENTS.
See Landlord and Tenant, 5—Title to Land-—Trusts and Trustees, 2.
IMPROVIDENCE.
See Company, 1—Pledge, 1.
INCOMPETENCY.
See Lunatie, 1, 2.
INDEMNITY.

’

See Damages, 2—Nuisance, 3.

INDEPENDENT ADVICE.
See Contract, 26—Husband and Wife, 13, 14.

INDEPENDENT COLLATERAL AGREEMENT.
See Contract, 35. :

INDEPENDENT' CONTRACTOR.
See Master and Servant, 3.

INDICTMENT.

See Criminal Law, 7.

INFANT.

1. Custody—Application of Mother—Child in Custody of Guar-
dian Appointed by Will of Deceased Father—Welfare of
Infant—Ability of Mother to Undertake Care and Custody—
Infants Act, R.S.0. 1914 ch. 153, secs. 2, 3, 28.  Re Smath,
15 O.W.N. 4—Mgrep1tH, C.J.C.P.
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INFANT—Continued.

9. Custody—Contest between Parents as to Custody of Child of
11 Years—Infants Act, R.S.0. 1914 ch. 153, sec. 2— Interests
of Infant—Misconduet of Father—Custody Awarded to
Mother. *Re Wilkites, 15 O.W.N. 434—CLuTE, J. -

3. Custody—Illegitimate Child—Mother Unable to Maintain—
“Neglected Child”’—Statutory Meaning—Order of Commis-
sioner of Juvenile Court Placing Child in Custody of Children’s
Aid Society—Motion to Quash—Adoption of Child by Stranger
_ Jurisdiction of Commissioner—Juvenile Delinquents Act,
7 & 8 Edw. VII. ch. 40 (Dom.) —Children’s Protection Act
of Ontario, R.S.0. 1914 ch. 231, secs. 2, 9, 28 —Amending
Act, 6 Geo. V. ch. 53, secs. 3, 4—“Anglican” —“Protestant”’
— Roman Catholic Institution—Irregularities in Procedure—
Discretion. *Re S., 15 O.W.N. 346.—RIDDELL, J. (Curs.)

4. Fund in Hands of Trustees—Payments out of Corpus for
Advancement in Life of Infant—Safeguards. Re Chapman,
15 O.W.N. 3—MgreprtH, C.J.C.P.

See Negligence, 1, 9.

: INFERENCE.
See Highway, 5—Negligence, 12—Railway, 7.
INFLUENCE.
See Contract, 4.
INJUNCTION.

1. Breach of Covenant—Restriction upon Use of Land—Erection
and Operation of Foundry—Obsolete Restriction—Change in
Character of Neighbourhood—Status of Plaintiff to Invoke
Restriction—Acquiescence—No Damage or Likelihood of
Damage Shewn. *Cowan v. Ferguson, 15 O.W.N. 425.—APP.
Div.

2. Motion for Interim Order—+Solvency of Defendant—Prepon-
derance of Convenience—Adjournment till the Trial. Boutet
v. Thibideau, 15 O.W.N. 926.—F aLcoNBRIDGE, C JAH,

3. Receiver—Sale of Oil-wells—Company. MecCormack v. Car-
man, 15 O.W.N. 350.-—BRrITTON, J.

See Club—Company, 1, 4—Contract, 2, 10, 27—Ditches and
Watercourses—Highway, 10—Municipal Corporations, 2, 7—
Nuisance, 2—Trial, 1.

; INNUENDO.
See Libel, 7.

T g Ve T et
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INSOLVENCY.

Assignments and Preferences—Company, 7, 10, 11-—Distri-
bution of Estates—Fraudulent Conveyance.

INSPECTION.

See Contract, 36—Vendor and Purchaser, 3.

INSPECTOR.

See Assignments and Preferences, 3, 4.

INSURANCE.

1. Accident Insurance—Total Disability Claim—Cause of Dis-

ablement — ““ Accident’—Assault — Heart-disease — Proba-
bility of Previous Existence—Absence of Knowledge of Acci-
dent—Insurance Act, R.S.0. 1914 ch. 183, sec. 172 (1) —
Change of Occupation—Immateriality in Regard to Risk—
Question of Fact—Finding of Trial Judge—Insurance Act,
sec. 156 (6)—Renewal of Policy—Terms of—Attempt to
Introduce New Term in Renewal Receipt—Application for
Insurance—Findings of Trial Judge—Appeal. Morran v.
Railway Passengers Assurance Co. of London England,
15 O.W.N. 68, 43 O.L.R. 561.—App. Div.

2. Fire Insurance—Action on Policy—Answers in Application of :

Assured as to Ownership and Incumbrances—‘Owner’’—
Person having Interest in Property Insured—Mortgage on
Property not Known to Assured—Absence of Prejudice from
Non-disclosure — Subsequent Insurance not Disclosed —
Absence of Assent or Knowledge on Part of Insurers—
Necessity for Notice—Statutory Condition 5—Fraudulent
Purpose—Finding of Fact of Trial Judge—Previous Acquittal
of Assured on Criminal Charge. Dawson v. Caledonian Insur-
ance Co. of Edinburgh, 15 O.W.N. 450.—DzrocHE, Co.C.J.

3. Fire Insurance—Contents of Barn—Hay Stacked outside not

Included—Limitation of Liability—Provision in Application
—Whether Forming Part of Contract—Insurance Act,
R.S.0. 1914 ch. 183 secs. 156 (1), (3), 193 (1)— Statutory
Condition 8—Mutual Insurance Company—Membership in,
of Assured—By-law—Value of Property Destroyed—Esti-
mated Value”’—Percentage of, only Insured—Absence of
Proof of Excess. Forsyth v. Walpole Farmers Mutual Fire
Assurance Co., 14 O.W.N. 114, 256, 43 O.L.R. 236.—LATcH-
FORD, J.—APP. Di1v.

4. Fire Insurance — Statutory Condition 3 — Property Insured

Ass.igned Withpui.‘, Written Permission of Company—Effect of
Written Permission for Earlier Assignment—Loss Payable to
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INSURANCE—Continued.
Mortgagee as Interest may Appear—Assignment of Interest
of Mortgagee to Owner of Property Insured—Mesne Con-
veyances.  *Staddon v. Liverpool-Manitoba Assurance Co.,
15 0.W.N. 240.—Avrp. Div.

: ~ + 5. Fire and Lightning Insurance—Barn Struck by Lightning—
; : Further Injury by Wind—Proximate Cause—Finding of Fact
‘ of Trial Judge—Appeal—Produce in Barn—Neglect to Put in
& Safe Place—Injury by Rain—Variation of Judgment of Trial
: Judge—Costs of Appeal. Roth v. South Easthope Farmers
Mutual Fire Insurance Co., 15 O.W.N. 176, 44 O.L.R. 186.—
Arp. Div.

6. Life Insurance—Application for Insurance Made and Premium

" Paid—Powers of Local Agent—By-laws of Insurance Com-
pany—Principal Officers—Approval of Application by Medi-
cal Referee—Death of Applicant before Acceptance of Appli-
cation by Issue of Policy or otherwise—Failure to Prove Con-
tract—What Constitutes a Contract—Insurance Act, R.S.0.
1914 ch. 183, secs. 2 (14), 155.  Robinson v. London ILafe
Insurance Co., 14 0.W.N, 63, 42 O.L.R. 527.—Apr. D1v.

7. Life Insurance—Benefit Society—Suspension of Member for
Non-payment of Dues—Refusal of Application for Reinstate-
ment—Notice to Member—Subsequent Payment and Receipt
of Dues and Payment of Sick Benefits—Error and Inad-
vertence—Absence of Intention to Reinstate—Failure to
Establish Waiver or Estoppel—Blamable Carelessness of
Officers of Society—Repayment of Dues—Dismissal of Action
Brought by Beneficiary after Death of Assured—Costs.
St. Onge v. L’Union St. Joseph du Canada, 15 O.W.N. 358.—
SUTHERLAND, J.

8. Life Insurance—Change of Beneficiary—Preferred Class—

3 - Declaration in Writing—Sufficiency—Insurance Act, sec.

ok 171 (5)—“Soldier’s Will ”—Printed Form—*‘Personal Estate”’

—Inclusion of “Insurance Policy ’—Effect of Printed Explan-

atory Clause—Policy Payable in Ontario—Assured Domi-

el ciled in British Columbia—Application of Law of Ontario.

b , Re Hewitt and Hewitt, 14 O.W.N. 300, 43 O.L.R. 286.—
Larcurorp, J. (CHRs.)

9. Life Insurance—Designation of Father of Insured as Bene-
5 ficiary—Assignment of Right by Beneficiary to Wife of

: Insured—Second Designation by Insured of Original Bene-
ficiary—Effect of. Re Kraft, 15 O.W.N. 286.—MEerepITH,
C.J.C.P. (CHrs.)

44—15 0.W.N.
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INSURANCE—Continued.

10. Life Insurance—Endowment Policy—Insurance Moneys Pay-

able to Assured at End of Fixed Period—Appropriation of
Policy and Assurance by Assured for Benefit of Wife—Policy
in Force and Assured Living at End of Period—Assured
Entitled to Optional Benefits—Revocation of Appropriation
and New Appropriation in Favour of Mother as Beneficiary
after End of Period—Subsisting Policy—Right of Assured to
Select Benefit other than Payment in Cash—Insurance Act,
sec. 171. *Re Sun Life Assurance Co. of Canada and McLean,
15 O.W.N. 393.—RosE, J. (CHRS.)

11. Life Insurance—JFriendly Society—Dues of Member—Pay-

ment to Agent of Proper Officer—Authority to Receive—
Ministerial Act—Finding of Jury. *Greenfield v. Canadian
Order of Foresters, 15 O.W.N. 392.—App. Div.

See Contract, 36—Execution—Vendor and Purchaser, 15.

See

: INTENT.
Fraudulent Conveyance.

INTEREST.

Action for Damages for Personal Injuries—Findings of Jury—

See

See Appeal, 6.

“Verdict”’—Judgment on Findings in Favour of Defendants
—Affirmance by Court of Appeal—Reversal by Supreme
Court of Canada—Judgment for Amount of Damages Found
by Jury—Interest on Amount of Judgment from Date of first
Judgment—Whether Recoverable—Judicature Act, secs. 35
(4), 60, 61. Rowan v. Toronto R.W. Co., 14 O.W.N. 173, 237,
43 O.L.R. 164.—MippLETON, J.—APP. DIv.

Contract, 11, 14—Executors and Administrators, 2—Fraud
and Misrepresentation, 1-—Husband and ‘Wife, 8, 10—Mort-
gage, 3, 4—Street Railway, 3—Vendor and Purchaser, 4, 16—
Will, 4.

INTERLOCUTORY ORDER.

INTERNATIONAL BRIDGE.

See Negligence, 8.

INTERPLEADER.

See Husband and Wife, 12.

INTOXICATING LIQUORS.

See Landlord and Tenant, 6—Ontario Temperance Act.
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INTRA VIRES.
See Constitutional Law.

INVITEE.
See Negligence, 8.

JOINDER OF PARTIES.

- See Parties.

JUDGE’S CHARGE.
See Libel, 6—Master and Servant, 3—Negligence, 5, 6.

JUDGMENT.
1. Defendant not Appearing at Trial—Judgment for Plaintiff on
Proof of Claim—Setting asidle—Terms. Harris v. Garson,
15 0.W.N. 140.—Lexnox, J. (Cars.)

2. Execution—Motion to Set aside—* Renewal” of Former Appli-
cation. Hunter v. Perrin, 15 O.W.N. 359.—FALCONBRIDGE,

C.J.K.B. (Curs.)

See Account—Assignments and Preferences, 3, 4—Company, 8,
11—Constitutional Law, 3, 4—Contract, 7, 12—Execution—
Fraud and Misrepresentation, 2—Guaranty, 2—Husband
and Wife, 3, 4—Interest—Negligence, 0, 7—Promissory
Notes, 2—Sale of Goods, 1, 2—Vendor and Purchaser, 16.

; JURISDICTION.

See Constitutional Law—Costs, 3—Division Courts—Husband
and Wife, 1—Infant, 3—Landlord and Tenant, 6—Libel, 4—
Municipal Corporations, 8—Ontario Temperance Act, 6—
Railway, 7—Street Railway, 1, 2, 4, 9—Surrogate Courts—
Water, 2—Workmen’s Compensation Act—Writ of Sum-
mons.

JURY.
See Conspiracy—Contract, 6—Criminal Law, 3—Insurance, 11—
« Interest—Libel, 6, 7—Master and Servant, 3—Mines and
Mining, 1—Municipal Corporations, 8—Negligence, 2, 5, 6,
7, 8, 9, 10, 13—Principal and Agent, 5—Railway, 6, 7T—Sale
of Goods, 2—Street Railway, 5, 6, 7.

JURY NOTICE.
See Appeal, 2—Trial, 1.

JUSTICE OF THE PEACE.
See Alien Enemy—Ontario Temperance Act.
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JUSTIFICATION.
See Master and Servant, 2.

JUVENILE COURT.
See Infant, 3.

JUVENILE DELINQUENTS ACT.
See Infant, 3.

KEEPING LIQUOR FOR SALE.
See Ontario Temperance Act.

LACHES.
See Fraud and Misrepresentation, 1—Mines and Mining, 3.

' LAKE.
See Landlord and Tenant, 4—Water, 3.

LAND.

Deposit on, of Tailings, by Neighbour, with Permission of Owner—
Property in Tailings—Evidence—License—Conduct of Par-
ties. - Peterson Lake Silver Cobalt Mining Co. Limated v.
Dominion Reduction Co. Limited, 15 O.W.N. 175, 44 O.L.R.
177.—App. Div.

See Expropriation of Land—Highway—Injunction, 1—Limita~
tion of Actions—Mortgage—Municipal Corporations, 13—
Railway, 5, 8—Title to Land—Vendor and Purchaser—Way.

LAND TITLES ACT.

Mistake as to Number of Lot in Making Entry of Transfer—Rec-

tification of Register—Powers of Court—R.S.0. 1914 ch. 126,

sec. 115—Addition of Parties—Amendment of Pleadings.
*Perry v. Vise, 15 O.W.N. 381.—App. Div.

LANDLORD AND TENANT.

1. Action by Landlord for Forfeiture of Lease, for Rent, and for
other Relief—Waiver of Forfeiture by Claiming Rent—
Breach of Covenant to Repair—Alteration in Premises—
Damages—Breach of Covenant not to Assign or Sublet—
Nominal Damages—Abandonment on Hearing of Appeal of
Claim for Rent—Reinstatement as Indulgence—Costs—
Reference. *Straus Land Corporation Limited v. International
Hotel Windsor Limited, 15 O.W.N. 10, 411.—FALCONBRIDGE,
C.J.K.B.—App. Div.
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LANDLORD AND TENANT—Continued.

9. Action for Rent—Tenant Abandoning Premises—Want of
Repair—Right to Rent—Counterclaim—Damages—Absence
of Covenant to Repair.  Scoft v. Parade, 15 0.W.N. 441.—
Arp. Div.

3. Agreement for Lease—Rent to be Fixed by Arbitration—
Liability of Tenant to Pay as soon 'as Rental Fixed—Lia-
bility Continuing until Forfeiture of Lease—Recovery in
Action of Sum Representing Rental and Unpaid Taxes with
Abatement. *Toronto General Hospital Trustees v. Sabiston,
15 0.W.N. 333 —MIppLETON, J.

4. Lease of Beach of Lake in Front of Lot—Expiry of Lease—
Action by Reversioner to Recover Possession—Right of
Tenant to Set up against Landlord Title Derived from Crown
—Application to Great Lakes of English Common Law Rule

as to Ownership to Middle of Lake of Riparian Owner—Bed

of Navigable Waters Act, R .S.0.1914 ch. 31, sec. 2— Deserip-
tion of Land in Lease—Boundaries of Land Conveyed to
Reversioner—High or Low Water Mark—Payment of Rent—
Estoppel. *Carroll v. Empire Limestone Co., 15 O.W.N. 386.

—App. Div.

5. Lease of Farm by Mother to Son—Action for Breaches of
Covenants—Failure to Prove Breache —Improvements—
Findings of Fact of Trial Judge. Léonard v. Léonard, 15
O.W.N. 169.—LATCHFORD, J. ;

6. Lease of Shop—Liquor License—Loss of, by Passing of Ontario
Temperance Act, 1916—Notice of Cancellation of Lease Given
by Tenant under sec. 145 of Act—Approval of Board of
License Commissioners—Voluntary Reduction of Rent and

 Abatement of Amount Due on Chattel Mortgage—Inde-
pendent Transactions—Agreement Precluding Application to
Board not Shewn and not to be Implied—Function and Juris-
diction of Board. National Trust Co. V. Hannan, 15 O.W.N.

54 —MIDDLETON, J.

7. Lease under Short Forms of Leases Act—Default in Payment
of Rent— Termination of Lease by Oral Agreement—=Sur-
render—Refusal to Give up Possession—Institution of Sum-
mary Proceedings for Recovery of Possession—Landlord and
Tenant Act, Part III __Overholding Tenant—Rent Overdue
for 15 days—Right of Re-entry—Short Forms of Leases Act,
schedule B., No. 12—Landlord and Tenant Act, see. 19—
Tender of Amount of Rent Overdue—Effect of—Independent
Right of Re-entry not Waived by Acceptance of Rent in
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LANDLORD AND TENANT—Continued.
Arrear—Equitable Relief from Forfeiture—Powers of County
Court Judge in Summary Proceedings—Power of Court under
sec. 78 (2) of Landlord and Tenant Act—Conduct of Tenant.
Re Bagshaw and O’Connor, 14 O.W.N. 54, 42 O.L.R. 466.—
Arp. Di1v.

See Mortgage, 5—Negligence, 11.

_ LEASE.
See Assignments and Preferences, 2—Contract, 2, 27—Landlord
and Tenant—Municipal Corporations, 4—Negligence, 11.

, LEAVE TO APPEAL.
See Appeal, 2, 3, 5, 6—Costs, 2—Street Railway, 4.

LEAVE TO APPLY.
See Municipal Corporations, 7.

LEGACY.
See Contract, 24—Will.

LIBEL.

1. Newspaper—Notice before Action—Libel and Slander Act,
sec. 8 (1)—Notice not Addressed to Defendant—Dismissal of
Action—Appeal—Divided Court. Dingle v. World News-
paper Co., 14 O.W.N. 200, 251, 43 O.L.R. 218.—MIipDLE-
TON, J.—AppP. Div.

2. Newspaper—Notice before Action Addressed to Company,
Publisher of Newspaper, by Incorrect Name—Effect of Mis-
nomer—Amendment—Verdict—Costs. ~ Pohlman v. Times
Printing Co., 15 O.W.N. 215.—FALcoNBrIDGE, C.J. K.B.

. Newspaper—Pleading—Statement of Defence—Series of Let-
ters from Correspondents—Provocation.  Allan v. Record
Printing Co. Limated, 15 O.W.N. 134.—MIDpDLETON, J. (CHRS.)

w

B

12 (1), (2)—Attributing to Plaintiff Intention to Commit
Suicide—‘Involves a Criminal Charge”—Jurisdiction of
Master in Chambers—Rule 208—Criminal Code, secs. 269,
270. Stone v. World Newspaper Co. Limated, 15 O.W.N. 108,
44 O.L.R. 33.—Larcurorp, J. (CHRS.)

5. Pamphlet Secretly Printed—A ction against Printer—Discovery
—Examination of Defendant—Undertaking to Admit Pub-
lication—Disclosure of Name of Person to whom Printed

. Newspaper—Security for Costs—Libel and Slander Act, sec. =
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LIBEL—Continued.
Copies Given—Relevant F act—Name of Witness—Oppres-
sion—Purpose outside of Action—Bona Fides—Damages.
Hays v. Weiland, 14 O.W.N. 146, 42 0.L.R. 637.—App. D1v.

6. Question whether Words Used were Defamatory—Question for
Jury—Judge’s Charge—Words Capable of Defamatory Mean-
ing—General Verdict for Defendants—Libel and Slander Act,
R.S.0. 1914 ch. 71, sec. 5 —Trifling Damage—Interpretation
of Verdict—Application for New Trial. Wilson v. London
Free Press Printing Co., 15 0.W.N. 101, 44 O.L.R: 12.—Arp.
Div.

7. Writing Capable of being Libellous—Question for Jury—Innu-
endo—Rejection of Evidence at Trial—New Trial. Leonard v.
Wharton, 15 0.W.N. 197.—APP. Dav.

See Slander.
LICENSE.
See Assignments and Preferences, 92— Cemetery, 2—Company, 5,
7, 27—Land—Landlord and Tenant, 6.

LICENSE INSPECTOR.
See Ontario Temperance Act, 1.

LIEN.
See Company, 7—Constitutional Law, 3, 4—Title to Land—
Vendor and Purchaser, 15—Will, 23.

LIFE INSURANCE.
See Execution—Insurance, 6-10.

LIGHT.
See Fasement.

LIGHTNING INSURANCE.
See Insurance, 5.

LIMITATION OF ACTIONS.

Action for Recovery of Land—Defence under Limitations Act,
secs. 5, 6 (4)—Land in State of Nature—Acts of Possession—
Cutting Timber—Pasturing Cattle—Fencing—Payment of
Taxes—Relationship of Parties—Absent Nephew—Uncle in
Loco Parentis—Bailiff. McLeod v. McRae, 14 O.W .N: 167,

43 0.L.R. 34.—Arp. D1v.

See Cemetery, 2—FExecutors and Administrators, 2—Husband and
Wife, 8—Mortgage, 7—Will, 22.
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LIQUIDATOR.
See Company, 10.

LIQUOR.
See Ontario Temperance Act.

LIQUOR LICENSE.
See Landlord and Tenant, 6.

LOAD OF VEHICLES ACT.
See Highway, 1.

LOAN.
See Company, 1—Contract, 3, 25—Guaranty, 4—Husband and
, Wife, 8—Mortgage, 4.

LOAN AND TRUST CORPORATIONS ACT.
See Company,.7.

LOAN OF SHARES.
See Brokers. .

LOCAL IMPROVEMENT ACT.
See Municipal Corporations, 18.

LOSS OF BUSINESS.
See Railway, 8.

LOST DEED.
See Title to Land.

LUNATIC.

1. Application for Order Declaring Incompetency—Necessity for
Notice to Supposed Incompetent—Proper Material upon
Application. ~ Re Morrison, 15 O.W.N. 338.—BRITTON, J.
(CHRs.)

2. Person Alleged to be Incompetent to Manage her own Affairs—
Contradictory Evidence—Preponderance—Dismissal of Appli-
cation for Appointment of Committee. Re Thomas, 15 O0.W.N.
185.—FaLconsripGE, C.J.K.B. (CHrs.)

See Conspiracy—Contract, 6—Stay of Proceedings.

MAGISTRATE.
See Alien Enemy—Criminal Law—Ontario Temperance Act.

MAINTENANCE.
See Will, 16, 19, 20. 3
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MANDAMUS.
See Municipal Corporations, 11.

MANDATORY INJUNCTION.
See Highway, 10.

MANSLAUGHTER.
See Criminal Law, 2, 6—Negligence, 5.

MANUFACTURED GOODS.
See Sale of Goods, 3, 4.

MANUFACTURING COMPANY.
See Company, 9.

MARITIME LAW.

- Bee Ship.

MARRIAGE.
See Contract, 6—Criminal Law, 1—Husband and Wife.

MARRIED WOMAN.
See Husband and Wife—Will, 15.

MARRIED WOMEN’S PROPERTY ACT.
See Husband and Wife, 8, 11—Seduction.

MASTER AND SERVANT.

1. Claim by Engineer against Mining Company for Arrears of
Salary—Evidence—Disputed Questions of Fact—Credibility
of Witnessés—A ccount—Counterclaim—Patents for Inven-
tions—Partnership in—Declaration—Half Interest—Refer-
ence—Costs. ~ Spearman v. Renfrew Molybdenium Mines
Limited, 15 O.W.N. 343.—LATCHFORD, J

'2. Dismissal of Servant—Member of Municipal Fire Brigade—

Action against Municipal Corporation for Wrongful Dis-
missal — Justification — Immoral Conduct — Boasting of —
Justification of Dismissal on Ground not Assigned. McPher-
son v. City of Toronto, 14 O.W.N. 334, 43 O.L.R. 326.—Arr.

Div.

3. Injury to Farm Labourer—Defective Condition of Appliances
- —Findings of Jury——Negligence~Contribubory Negligence—
Judge’s Charge—Nondirection—Duty of Master—Employ-
ment of Competent Workmen—Independent Contractor—
Objections not Raised at Trial, Urged upon Appeal—Costs—
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MASTER AND SERVANT—Continued.
Damages—Prejudice.  Goodwin v. Taylor, 14 O.W.N. 213,
43 O.L.R. 141.—App. D1v.
See Company, 3-—Mines and Mining, 1-—Municipal Corporations,
20—Negligence, 1, 9—Nuisance, 1—Public Health Act.

MASTER IN CHAMBERS.
See Costs, 3—Libel, 4.

MAYOR.
See Municipal Corporations, 5, 20.

MECHANICS’ LIENS.
See Constitutional Law, 3, 4.

MILITARY LAW.

Disobedience of Lawful Military Commands—Refusal to Don
Uniform—Sentence of Court Martial—Imprisonment with
Hard Labour—Application for Habeas' Corpus—Order 'in
Council Suspending Habeas Corpus Act in Respect of Persons
in Military Custody—Validity—Penalty for Disobedience—
Canadian Militia Act, R.S.C. 1906 ch. 41, sec. 122. Re
Macswiney, Re Roche, 15 O.W.N. 226.—MIDDLETON, J.
(CHgrs.)

MILITARY SERVICE ACT.
See Alien Eaemy.

MINES AND MINING.

1. Injury to Miner—Negligence—Mining Act of Ontario, 1908,
8 Edw. VII. ch. 21, sec. 164, as Amended by 2 Geo. V. ch. 8,
sec. 18—Protection of Miners—Rule 40—Daily Examination
of Levels and Raises—Dangerous Condition of Level—Fail-
ure of Manager to Examine—Absence of Contributory Negli-
gence—Findings of Jury—Findings of Appellate Court on
Evidence—Avoidance of New Trial. Bakanawski v. Mann
Mines Limated, 15 O.W.N. 372.—App. Di1v.

2. Mining Claim—Discovery of Minerals—Lands withdrawn
from Exploration—Order in Council.  Florence Mining Co.
Limated v. Cobalt Lake Mining Co. Limited, 43 O.L.R. 474.—
P.C.

3. Order Vesting Mining Locations in Applicant—Mining Act of
Ontario, R.S.0. 1914 ch. 32 —Application to Set aside Order
after Expiry of three Years—Order Made on Notice—Delay
not Satisfactorily Accounted for—Refusal of 'Application—
Appeal. Re Hay and Engledue, 15 O.W.N. 391.—Avrp. D1v.
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MINING COMPANY.
See Writ of Summons.

MISCONDUCT.
See Infant, 2——S1ander, 2.

MISFEASANCE.
See Company, 11—Highway, 3.

MISNOMER.
See Libel, 2.

MISREPRESENTATION.
See Fraud and Misrepresentation.

MISTAKE.
See Account—Contract, 29, 35—Guaranty, 3—Land Titles Act—
Sale of Goods, 5, 6.

MISTAKE OF TITLE.
See Title to Land.

MONEY BY-LAW.
See Municipal Corporations, 14, 15, 16.

MONEY IN COURT.
See Banks and Banking—Payment into Court—Timber.

MONEY-LENDERS ACT.
See Mortgage, 4.

‘ MONEY LENT.
See Contract, 3, 12—Husband and Wife, 8—Mortgage, 4.

MONOPOLY.
See Telephone Company.

MORAL OBLIGATION.
See Contract, 11.

MORTGAGE.

1. Action by Mortgagee for Recovery of Mortgage-moneys and
for Possession—Proceedings under Power of Sale—Mortgages
Act, R.S.0. 1914 ch. 112, sec. 29. Shields v. Shields, 14
O.W.N. 223, 251, 43 O.L.R. 111.——MEREDITH, CJ.CP.~—
App. Div.
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MORTGAGE—Continued.

2. Action by Mortgagee on Covenant for Payment—Motion to

Stay Proceedings—Foreclosure—Present, Ability to Recon-
vey Mortgaged Premises—Absence of Prejudice to Mort-
gagor. Rea v. Polak, 15 O.W.N. 138.—MIDDLETON, J. -

3. Action on—Title of Mortgagee—Failure to Impugn—Evidence

—Amount Due—Interest. Macdonell v. Keefer, 15 O.W.N.
45.—Arp. Drv.

4. Bonus for Delay—Credit on Mortgage-debt—Mortgage Given

for Balance of Purchase-money—Money-Lenders Act, secs. 4,
5—Application of—“Money Lent”’—“Cost of Loan”’—
Interest in Arrear—Mortgagors and Purchasers Relief Act—
Appropriation of Payments—Costs—Parties—Addition of, in
Master’s Office. Walshaw v. Securities Limated, 15 O.W.N.
92.—MIDDLETON, J.

5. Claim of Mortgagee to Fixtures in Store Erected on Land—

Attornment Clause—Relation of Landlord and Tenant—Right
to Remove Tenant’s Fixtures—Mortgagor and Mortgagee—
What is Included in ‘‘Fixtures’’—Intention. Gordon v.
Fraser, 14 O.W.N. 165, 43 O.L.R. 31.—MIDDLETON, J.

6. Finding as to Amount of Principal Due thereon—Mortgage

Given in Part to Raise Money to Make Down-payment on
Agreement_for Purchase of other Land from Mortgagee—
Default of Purchaser under Agreement—Notice of Cancella-
tion Given by Vendor—Abandonment by Purchaser—For-
feiture of Down-payment—Conduct of Purchaser. Walsh v.
Willaughan, 14 O.W.N. 53, 42 O.L.R. 455.—App. Di1v.

7. Foreclosure—Title of Mortgagor—Remedy upon Mortgagor’s

Covenant for Payment—Statute of Limitations—Counter-
claim—Breach of Agreement—Statute of Frauds. Curry v.
Girardot, 15 O.W.N. 27, 56.—Aprp. D1v.

8. Order of Local Judge under Mortgagors and Purchasers Relief

Act, 1915, Authorising Commencement, of Action to Enforce
Mortgage—Absence of Notice to Defendant Liable on Cove-
nant—=Service of Notice Dispensed with—Improper Order—
Power of Judge in Chambers to Rescind—Secs. 2 (2) and 5 (2)
of Act—Rules 217 and 505 (1)—Action Commenced pursuant
to Order—Writ of Summons Set aside. *Copeland v. Merton,

- 15 0.W.N. 335.—CurutE, J. (CHRS.)
9. Sale under Power—Duty of Mortgagee to Mortgagor—Inade-

quacy of Price not Leading to Presumption of Fraud—Right
of Assignee of Mortgage to Exercise Power of Sale—Rights
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MORTGAGE—Continued.
of Mortgagee under Mortgage from Purchaser—Effect of
Registration — Bona Fides — Charges of Fraud — Costs.
Hoehn v. Marshall, 15 O.W.N. 200, 44 O.L.R. 241.— Arr.
Div.

See Contract, 3, 24—Husband and Wife, 10—Insurance, 2, 4—

Railway, 1, 2—Trusts and Trustees, 3—Vendor and Pur-
chaser, 1, 14, 15—Will, 1, 4.

MORTGAGORS AND PURCHASERS RELIEF ACT.
See Mortgage, 4, 8.

MORTMAIN AND CHARITABLE USES ACT.
See Will, 1.

MOTOR VEHICLES.
See Highway, 1,3,4,7, 8, 9—Negligence, 2, 4, 5, 6, 7,8

MOTOR VEHICLES ACT.
See Highway, 7—Negligence, 5, 6.

MUNICIPAL CORPORATIONS.

1. Action against City Corporation and Public Utilities Com-
mission for Loss by Fire—Failure of Water Supply—Order of
Ontario Railway and Municipal Board—Absence of Pressure
at Outbreak of Fire—Duty to Maintain Supply—Negligence
—Obligation to Protect Property of Ratepayers. Alexander
v. City of London, 15 O.W.N. 320.—RosF, J.

2. By-law—Water Supply of Town—Collection of Water-rates
from Person not Using Town Water—Provision for Drawing
Water from Hydrants in Streets—* Supplied”—*“Supply-
ing”—Public Utilities Act, R.S.0. 1914 ch. 204, secs. 26, 27,
45— Municipal Act, R.S.0. 1914 ch. 192, sec. 399 (70), (72) —
IHegal By—la.w——Declaration——Damages—-Injunction—-Costs.
Simpkin and May v. Town of Englehart, 15 O.W.N. 398.—
LoGIEg, J.

3. By-law of Urban Municipality Requiring Weighing of Coal and
Coke on Public Weighing Machines—Power of Council to
Pass— Municipal Act, sec. 401, para. 13 (8 Geo. V. ch. 32,
sec. 8 (1))—*“With the Approval of the Municipal Board”’—
Conditions which may be Prescribed by Order of Board—
Approval Given after Passing of By-law—No Conditions
Imposed —Motion to Quash By-law — Discretion — Costs.
Re Butterworth and City of Ottawa, 15 O.W.N. 143, 44 O.L.R.
84.—App. Div.
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MUNICIPAL CORPORATIONS—Continued.

4. By-law of Urban Municipality Requiring Weighing of Coal and
Coke on Public Weighing Machines—Fees to be Charged—
Powers of City Council—Municipal Act, 1903, sec. 582—
Erection of Weighing Machines within City Limits—Power
to Lease—Power to Employ Weighmasters—Validity of
Leases—Estoppel—Operation of By-law Limited to Cases
where Buyer or Seller Requires Weight of Load to be Ascer-
tained—Several Actions—Consolidation—Costs. J. G. But-
terworth & Co. Limited v. City of Ottawa, City of Ottawa v.
J. G. Butterworth & Co. Limited, 15 O.W.N. 396.—LATCH-
FORD, J.

5. City Corporation—Services of Accountant Employed by Mayor - .
—Remuneration—Absence of By-law—Contract—Execution
—Adoption—Ratification—Benefit of Services. Mackay v.

City of Toronto, 14 O.W.N. 155, 43 0.L.R. 17.—App. D1v.

6. Contract—Action for Balance of Price of Bridge Built by Plain-
tiff under Sealed Agreement with Township Corporation—
Necessary Work—Completion according to Agreement—
Executed Contract—Payment of Part of Price—Necessity
for By-law—Municipal Act, R.S.0. 1914 ch. 192, sec. 249 —
- Use of Bridge by Municipality—Right of Action not Defeated
by Want of By-law—Failure to Plead Want of By-law—
Amendment not Asked for—Dishonest Defence—Finding of
Trial Judge on Real Issue—Fulfilment of Contract. *Wither-
spoon v. Township of East Williams, 15 O.W.N. 305.—App.
Drv.

7. Deepening of Ditch—Creation of Outlet—Injury to Plaintiff’s
Land by Overflow of Water—Negligence—Award under
Ditches and Watercourses Act, R.8.0. 1914 ch. 260— Appli-
cation of sec. 22—Damages for Injury to Crops—Assessment
of—Injunction—Leave to Apply if Cause of Complaint not
Removed—Costs. Rynd v. Township of Blanshard, 15 O.W.N. - *
150, 406.—RosE, J.—App. D1v.

8. Drainage—Cellar of House Connected with Municipal Drains—
Injury by Flooding—Defective System—Action for Damages
—Finding of Jury—Jurisdiction—Statutory Remedy—Costs
of County Court Action. Manie v. Town of Ford, 15 O.W.N.
27.—App. D1v.

9. Drainage—Complaint of Ratepayer to Council as to Condition
of Existing Drain—Resolution of Council Requiring Engineer
to Make a Survey of the Drain and Report—Adoption of Sur-
vey and Report—By-law Passed to Carry Report into Effect
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MUNICIPAL CORPORATIONS—Continued.
—Report Going beyond Repair of Drain—Ratification by
Council— Municipal Drainage Act, R.S.0. 1914 ch. 198,
secs. 75, 77. *Re Labute and Township of Tilbury North,
15 O.W.N. 277.—App. D1v.

Drains and Sewers—Claim for Flooding of Premises—Evi-
dence as to Cause of Flooding—Liability—New Trial—Costs.
Crompton Corset Co. V. City of Toronto, 15 O.W.N. 87—
App. Di1v.

Duty of County Corporation to Provide Offices and Furniture
and Supplies for County Crown Attorney and Clerk of Peace
— Municipal Act, R.S.0. 1914 ch. 192, sec. 377—Reimburse-
ment of Moneys Expended—Mandamus to Corporation to
Provide Offices—Remedy as to Furniture and Supplies.
Hatton v. County of Peterborough, 15 0O.W.N. 224 —LaArcH-
FORD, J. :

Gift of Money to ““Catholic Army Huts”’—Resolution of City
Council—Ultra Vires—Resolution of Council of 1918—Money
Payable in 1919—Statutory Powers of Councils—“Aid to
any Charitable Institution”’—Municipal Act, sec. 398 (5)—
“Charity.” Re Homan and City of Toronto, 15 O.W.N. 81,
43 O.L.R. 632—Mgrenits, C.J.C.P.

Land Entered upon and Excavated for Sewer—Drainage Sys-
tem—By-law—Intra Vires—Municipal Act, 1903, secs: 2 (8)
and 554—Expropriation of “ Rasement”’—Compensation and
Damages.  *Snow v. City of Toronto, 15 O.W.N. 316.—
MIDDLETON, J.

Money By-law—Assent of Electors—Municipal Act, secs. 2 (0),
263 (5)—Necessary Publication in Newspaper of Municipality
—Imperative Duty—Non-compliance with Direction of
Statute—Disregard of Principles of Act—Application of Cura-
tive Provisions of sec. 150. Re Poulin and Village of L'Orignal,
14 O.W.N. 57, 42 O.L.R. 483.—Avrp. D1v.

Money By-law—Request of School Board for Sum for Pur-
chase of Site and Erection of School—Submission to Electors
—Vote Negativing Request—Renewed Request—By-law
Passed by Town Council for Submission to Electors of Original
Question and two Others—Duty of Council under sec. 43 of
Public Schools Act, R.S.0. 1914 ch. 266— Municipal Act,
R.S.0. 1914 ch. 192, sec. 398 (10). *Burlington Public School
Board v. Town of Burlington, 15 O.W.N. 299.—SUTHER-
LAND, J.

X
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MUNICIPAL CORPORATIONS—Continued.
16. Money By-law—Validity—Submission to Electors—Rate-
payers’’—Agreement for Purchase of Power Plant. Re Camp-
bell and Town of Rainy River, 15 O.W.N. 63.—BrirTON, J.

17. Negligence—Injury to Building in Town by Water Flowing
into Alley—Cause of Flow of Water—Construction of Pave-
ments and of Buildings Adjoining Alley—Excavation Made
in Soil of Street by Owner of Injured Building. Holland v.
Town of Walkerwlle, 15 O.W.N. 268 —MIppLETON, J.

18. Opening Street through Land Owned by Plaintiff—Expropria-
tion—Assessment of Cost of Opening Street—By-law Differ-
ing from Notice Given under sec. 11 of Local Improvement
Act— Right of Appeal under sec. 9 (2) (4 Geo. V. ch. 21,
sec. 42)—Invalidity of By-law—Necessity for Compliance
with Statutory Requirements—Remedy by Appeal to Court
of Revision—Sec. 36 of Act. *Fleming v. Town of Sandwich,
15 O.W.N. 275.—Aerp. Drv.

19. Plant for Disposal of Sewage—FErection and Operation—
Negligence in Operation—Nuisance to Neighbours—Offensive
Odours—Special Damage—Statutory Authority—Municipal
Act, sec. 398 (7)—Absence of By-law—Non-compliance with
secs, 94 and 97 of Public Health Act, R.S.0. 1914 ch. 218 —
Approval of Provincial Board of Health—Compensation under
sec. 325 (1) of Municipal Act—Remedy by Arbitration—
Damage Caused by Lawful Exercise of Powers—Recovery in
Action along with Damage Caused by Negligence in Opera-
tion. Fieldhouse v. City of Toronto, 15 O.W.N. 57, 43 O.L.R.
491.—App. Di1v.

20. Work Authorised by Board of Commissioners of Sewage and
Public Works— Act respecting the City of Guelph, 1 Geo. V.
ch. 90, sec. 4 (7)—Use of Explosives—Negligence of Engineer
—Injury to Member of Board, (Mayor)—Liability of City
Corporation— Volenti non Fit Injuria— Common Employ-
ment — Volunteer or Trespasser — Absence of Contractual
Relation. Mahoney v. City of Guelph, 14 O.W.N. 330, 43
O.L.R. 313.—App. D1v.

See Assessment and Taxes—Cemetery, 1—Contract, 23—High-
way—Master and Servant, 2—Negligence, 12—Nuisance, 1—
Railway, 2—Street Railway, 1-4—Telephone Company—
Will, 22.

MURDER.
See Criminal Law, 2.
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MUTUAL INSURANCE COMPANY.
See Insurance, 3.

NATIVE WINE.
See Ontario Temperance Act, 1.

NAVIGABLE WATERS.
See Landlord and Tenant, 4—Water, 1, 3.

NAVIGATION.
See Ship.

NEGLECTED CHILD.
See Infant, 3.

, NEGLIGENCE.

1. Carriers—Wagon Delivered on Wharf by Men Employed in
Ship and Left in Dangerous Position—Place of Deposit Indi-
cated by Wharfinger—Direction—Responsibility—Master and
Servant—Wharf a Public Place or Highway—Child Lawfully
on Wharf Killed by Overturning of Waggon—Trap—Nuisance
'—TLiability of Carriers—Fatal Accidents Act—Reasonable
Expectation of Pecuniary Benefit to Parents—Damages.
Clement v. Northern Navigation Co. Limited, 14 O.W.N. 203,
43 O.L.R. 127 —Avrp. Div.

2. Collision of Electric Car with Automobile Crossing Line of Rail-
way—Dangerous Highway Crossing—Duty of Person about
to Cross—Reasonable Care—Failure to “Stop Dead”—Find-
ings of Jury—Negligence of Persons Operating Electric Car—
—Head-light—Evidence. Orth v. Hamilton Grimsby and
Beamsville Electric R.W. Co., 14 O.W.N. 207, 43 O.L.R. 137.
—App. D1v. :

3. Collision of Motor-vehicles in Highway—Evidence—Fault
Attributed to Defendant—FExcessive Speed—Driving on
Wrong Side of Road—Failure to Take Precautions to Avoid
Collision—Absence of Contributory, Negligence—Findings of
Trial Judge—Damages. Katzman v. Hall, 15 O.W.N. 337.—
Favconprinae, C.J.K.B.

4. Collision of Motor-vehicles in Highway—Negligence of Defend-
ants—Contributory Negligence of Plaintiff—Dismissal of
Action—Findings of Trial Judge—Appeal—Costs. = Shaw v.
Clarkson-Jones, 15 O.W.N. 374.—App. Div. ’

. Collision of Motor-vehicles in Highway—Passenger in one
Vehicle Killed—Action under Fatal Accidents Act against
Owners of other Vehicles—Findings of Jury on Questions Sub-

45—15 o0.w.N.
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NEGLIGENCE—Continued.

mitted—Form of Questions—Evidence of Negligence—Motor
Vehicles Act, sec. 11 (2)—Judge’s Charge—Liability for
Negligence Causing or Contributing to Accident, notwith-
standing Negligence of other Wrongdoer—Passenger not
Affected by Negligence of Driver—Trial—Conviction of
Driver for Manslaughter at same Assizes—Knowledge of
Jurors—Some Jurors Serving on both Juries—Effect of—
Absence of Complaint, at Trial—Refusal to Admit Verdict of
Coroner’s Jury and Indictments in Evidence—Unsatisfactory
Findings—New Trial. Coop v. Robert Simpson Co., 14 O.W.N.
59, 42 O.L.R. 488.—Avrp. D1v.

6. Collision of Motor-vehicles in Highway—Proof of Negligence—
Onus—Evidence—Motor: Vehicles Aect, sec. 23—Judge’s
Charge—Findings of Jury—Form of Questions—Meaning of
Answers—Questions Left Unanswered—Contributory Negli-
gence—Ultimate Negligence—Proper Judgment on Findings”
Judson v. Haines, 14 O.W.N. 131, 42 O.L.R. 629.—Arp. D1v"

7. Collision upon Highway between Automobile and Street-car—
Injury to Automobile and Driver—Action Brought by Driver
—Addition of Owner as Co-plaintiff—Evidence—Findings of
Jury—Operation of “Backing” Street-car—Control from
Front—~Question for Ontario Railway and Municipal Board—
Negligence of Conductor—*Misjudging Course of Automo-
bile”—Failure of Driver of Automobile to Give Signal when
Turning—Reversal of Judgment for Plaintiffs—New Trial
Refused. *O’Dell v. Toronto R.W. Co., 15 O.W.N. 236.—
Arp. Div.

8. Death of Plaintiff’s Husband by Falling through Railway
Bridge—Construction and Maintenance of Bridge under
Authority of Act Incorporating Bridge Company, 4 & 5
Edw. VII. ch. 108 (D.) —Absence of Flooring—Railway Act,
1903, 3 Edw. VII. ch. 58, sec. 180 —Order of Dominion Board
of Railway Commissioners Requiring Gates or Watchman at
Railway Crossing—Non-compliance with—No Common Law
or Statutory Duty Owed to Deceased—Findings of Jury—
Trespasser—Invitee—Implied Invitation. Walsh v. Inter-
national Bridge and Terminal Co., 15 O.W.N. 159, 44 O.L.R.
117.—App. Div.

9. Explosive Found by Boy in Box Left in Highway Unlocked—
Injury to Boy — Liability of Employers of Workmen in
Charge of Box—Direct Conflict of Evidence as to Presence
of Explosive in Box—Findings of Jury—Actual Knowledge



10.

11.

12.

13.

See

See

See

See

See
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NEGLIGENCE—Continued.
of Defendants—Onus—Meaning of Findings—Indefiniteness.
Gerard v. Ottawa Gas Co., 14 O.W.N. 260, 43 O.L.R. 264.—
Arp. Div.

Injury to Person by Explosion of Gas—Subsequent Death
from Pneumonia—Proximate Cause of Death—Findings of
Jury—Nonsuit. Hawley v. Ottawa Gas Co., 15 O.W.N. 454.—
LenNoXx, J. f

Lease of Part of Building—Injury to Goods of Lessee from
Bursting of Steam-pipes—Cause of Bursting—Duty of Land-
lord—Duty of Tenant Undertaking Heating of Building—
Findings of Fact of Trial Judge. Hess v. Greenway, 15 0.W.N.
109.—LATCHFORD, J.

Obstruction or Nuisance in Highway—Telephone Wires
Strung too Low—Proximate Cause of Accident Occasioning
Death of Person Passing under Wires—Liability of Township
Corporation — Contributory Negligence — Evidence— Infer-
ences from Undisputed Testimony—Appeal—Reversal of
Findings of Trial Judge.  Magill v. Township of Moore,
14 O.W.N. 340, 43 O.L.R. 372.—Arp. D1v.

Street Railway—Collision of Street-car with Automobile—
Negligence of Motorman—Negligence of Chauffeur—Find-
ings of Jury—Evidence—Contributory Negligence—Ulti-
mate Negligence. Ontario Hughes-Owens Limited v. Oltawa
Electric R. W. Co., 15 O.W.N. 413.—LENNOX, J.

Architect—Contract, 36-—Damages, 3—Ditches and Water-
courses—Highway, 3-9—Master and Servant, 3—Mines and
Mining, 1—Municipal Corporations, 1, 7, 17, 19, 20—Rail-
way, 4, 6, 7, 9—Ship—Street Railway, 5-8—Water, 1.

NEW TRIAL. S
Criminal Law, 6—Libel, 6, 7—Mines and Mining, 1-—Munici-
pal Corporations, 10—Negligence, 5, 7—Street Railway, 6—
Will, 26.

NEWSPAPER.
Libel, 1-4—Municipal Corporations, 14.

NONDIRECTION.
Master and Servant, 3.

: NONFEASANCE.
Highway, 3.
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NONREPAIR.
See Highway, 3-9.

NONSUIT.
See Negligence, 10—Railway, 9—Street Railway, 6.

NOTICE.
See Insurance, 2—Landlord and Tenant, 6—Libel, 1—Lunatic, 1
—Mortgage, 8—Municipal Corporations, 18—Sale of Goods,
6—Vendor and Purchaser, 9.

NOTICE OF ALLOTMENT.
See Company, 2.
. NOTICE OF APPEAL.
See Appeal, 4.

NOTICE OF CANCELLATION.
See Mortgage, 6.

NOTICE OF MOTION.
See Ontario Temperance Act, 4—Railway, 2, 5.

NOTICE OF TRIAL.
See Trial, 2.

NUISANCE.

1. Abatement—Public Health Act, secs. 6, 81 (2)—Report of Pro-
vincial Board of Health—Order of Judge of Supreme Court—
Affidavits Challenging Correctness of Report and in Support
of Report—Refusal of Judge to Enlarge Motion—Contract
for Disposal of Garbage of City—Liability of City Corpora-
tion for Nuisance—Contractor Considered Agent or Servant -
of Corporation—Extension of Time for Abating Nuisance—
Appeal—Costs. *Re Waterloo Local Board of Health, Camp-
bell’s Case, 15 O.W.N. 184, 234.—FERausoN, J.A. (CHRS.)— »
Arp. Div. : -

2. Offensive Odours—Evidence—Positive and Negative Testi-
mony—Acquiescence—Easement—Declaration — Injunction
—Damages—Special Damage—Nominal Damages—Costs.
*Danforth Glebe Estates Limited v. Harris & Co., 15 0.W.N. 21.
—FavrconBripGE, C.J.K.B.

3. Water Conveyed to Plaintiff’s Premises from Defendants’ by
Reason of Defective Conduit-pipes—Injury to Stock of Goods
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—Damages—Measure of—Indemnity—Lessor—Third Par-
ties.  Willkinson v. Straus Land Corporation Limated, 15
0.W.N. 339.—App. Div.

See Appeal, 3—Municipal Corporations, 19—Negligence, 1, 12,

J NUISANCE—Continued.

SR

NULLITY OF MARRIAGE.
See Husband and Wife, 1.

OBSTRUCTION.
See Highway, 10—Negligence, 12.

OCCUPATION.
See Ontario Temperance Act, 3.

‘ ONTARIO RAILWAY AND MUNICIPAL BOARD.
‘ g See Municipal Corporations, 1, 3—Negligence, 7—Street Rail-
way, 1, 2,4, 7,9

ONTARIO TEMPERANCE ACT.

1. Magistrate’s Conviction for Offence against sec. 40—Having
or Keeping Intoxicating Liquor on Premises for Sale, Barter,
or Other Disposal—Evidence—Entries in Books of Express
Company—Record of Sales—Letter Written by License
Inspector—Admissibility—Analysis of Native Wine Found on
Premises—Purchaser of Native Wine—Onus—Sec. 88 of Act
—“Qther Disposal”’—Lawful Disposal-—Amendm ent—Crimi-
nal Code, sec. 1124. Rex v. Nazzareno, 15 O.W.N. 120, 44
0.L.R. 36.—LarcarorD, J. (CHRS.)

2. Magistrate’s Conviction for Offence against sec. 40—Selling

Intoxicating Liquor in Hotel—Evidence of Detectives or Spies

—Corroboration Unnecessary—Application of Rule as to

Accomplices—Sufficiency of Evidence to Warrant Convic-

tion—Appeal to District Court Judge—No New Evidence

Taken-—Magistrate’s Conviction Quashed—Opinion of Judge

as to Credibility of Detectives Formed in a Previous Case—

‘ Further Appeal to Appellate Division—Conviction Restored

4 __FEvidence of Prior Conviction—Questions Put to Accused

5 on Cross-examination—Canada Evidence Act, sec.. 12—

< Ontario Evidence Act, sec. 19 (1). *Rex v. McCranor, 15
0.W.N. 260.—Arp. D1v.

3. Magistrate’s Conviction for Offence against sec. 41 (1)—Having
Intoxicating Liquor in Place other than “Private Dwelling-
house”’—“Occupant’—Husband  and Wife—See. 54—Pre-
vious Conviction of Wife. Rex v. Condola, 15 O.W.N. 71,
43 O.L.R. 591.—FarLconsrinGE, C.J.K.B. (Curs.)

fat
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ONTARIO TEMPERANCE ACT—Continued.

4. Magistrate’s Conviction for Offence against sec. 41 (1)—
Motion to Quash—Objection not Taken in Notice of Motion
—Judicature Act, sec. 63 (2)—Leave to Serve Supplemental
Notice—Service after Expiry of 30 Days—Temperance Act,
sec. 102 (2)—Amendment of Original Notice—Evidence to
Support Conviction—Intoxicating Liquor Found in Defend-
ant’s Possession—Presumption—Sec. 88—Onus—Question for
Magistrate—Review of Finding—Offence Insufficiently De-
scribed in Conviction—Amendment under sec. 101—Pre-
sumption from Possession—Secs. 85, 88—Failure to Rebut—
Suspicious Circumstances. Rex v. Leduc, 14 O.W.N. 301,
43 O.L.R. 290.—MastEN, J. (CHgs.)

5. Magistrate’s Conviction of Physician for Offence against sec. 51
—Prescription—“Actual Need”—Evidence—Honest Belief.
*Rex v. Rankin, 15 O.W.N. 29, 367.—RosE, J.—Arp. Div.

6. Seizure of Intoxicating Liquor Found in Railway Car—Ship-
ment under False Names from Quebec to Manitoba—Seizure
at Town in Ontario en Route—Jurisdiction of Magistrate for
Town to Order Confiscation—Sec. 70 of Act—Application to
Quash Order—Status of Applicant—Owner”’—Intention to
Violate Act— Onus.  Re Ontario Temperance Act—Renaud’s
Application, 15 O.W.N. 213, 44 O.L.R. 238 —MIipDpLETON, J
(qus.)

See Landlord and Tenant, 6.

ONUS.
See Assignments and Preferences, 5—Contract, 33—Costs, 5—
Husband and Wife, 14—Negligence, 6, 9—Ontario Temperance
Act, 6—Will, 25, 26, 28.

OPTION.

See Contract, 2, 30.

ORDER IN' COUNCIL. \
See Alien Enemy—Constitutional Law, 2—Criminal Law, 5—
Military Law-—Mines and Mining, 2—Water, 1.

ORIGINATING NOTICE
See Railway. 2—Will, 9.

OVERHOLDING TENANT.
See Landlord and Tenant. 7.

PAMPHLET.
See Libel, 5.
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PARENT AND CHILD.

See Contract, 16—Infant—Landlord and Tenant, 5—Negligence,
1—Principal and Agent, 5—Promissory Notes, 1—Public
Health Act—=Seduction.

PARK.

See Will, 22.

PART PERFORMANCE.
See Cemetery, 2.

PARTICULARS.

See Pleading, 2.

PARTIES.

Addition of Defendants—Rule 67—Improper Joinder—Distinet
Contracts between Different Parties—Service on Added
Defendants out of Ontario—Rule 25 (1) (g)—Discretion—
Rule 67 (2). Boston Law Book Co. V. Canada Law Book Co.
Lamated, 14 O.W.N. 162, 255, 43 O.L.R. 13, 233.—MIDDLE-
tox, J. (Curs.)—App. D1v.

See Company, 10—Contract, 14—Land Titles Act—Mortgage, 4—
Nuisance, 3—Railway, 2—Street Railway, 5—Will, 1, 28.

PARTNERSHIP.
Action to Recover Debts of Partnership from Alleged Partner—
Class Action—Rule 75—Creditors.  Silks Limited v. Irons,
15 O.W.N. 267.—MIDDLETON, J.

See Company, 1—Husband and Wife, 8 —Master and Servant, 1.

i PASSENGER.
See Highway, 3, 4—Negligence, 5—Street Railway, 5, 6, 7.

PASSING ACCOUNTS.
See Executors and Administrators, 2, 3.

PASSING-OFF.
See Trade-Name, 2.

PATENT FOR INVENTION.
See Master and Servant, 1.

PATENT FOR LAND.

Water-lot Granted by Crown—Boundaries—Surveys—Plans—
Determination of True Boundary—line—Evidenccrﬁl)e(rlam-
tion—Costs. Hamilton Motor Works Limited v. Browne,
15 O.W.N. 90.—Arp. D1v.
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 PATENT RIGHT.
See Bills of Exchange, 1.

PAWNBROKER.
See Pledge.

PAYMENT.
See Assignments and Preferences, 5—Company, 1—Guaranty, 2—
Railway, 1—Timber.

PAYMENT INTO COURT.

Money Found Due to Plaintiff by Defendant—Finding not Sub-
ject to Appeal—Appeal Pending in Regard to other Matters—
Order for Payment into Court — Application for Payment
out of Court. Peppiatt v. Reeder, 15 O.W.N. 30.—KeLvy, J.
(CHRS.) ; ’

See Damages, 3—Timber—Vendor and Purchaser, 15.

PAYMENT OUT OF COURT
See Payment into Court—Railway, 1—Timber.

PENALTIES.
See Fines and Penalties—Military Law—Street Railway, 9.

- PENSION.
See Attachment of Debts.

PERILS OF NAVIGATION.
See Ship.

PERSONAL INJURIES.
See Damages, 2.

PERSONAL REPRESENTATIVE.
See Will, 28.

PHYSICIAN. ‘
See Contract, 26—Ontario Temperance Act, 5—Public Health Act.

PLACE OF TRIAL.
See Trial, 3.

‘ PLANS.
See Patent for Land.
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PLEADING.

1. Statement of Claim—Deed Attacked on Ground of Fraud—
Fraud not Found at Trial—Deed Set aside for Improvidence
—Amendment not Asked for or Made at Trial—Amendment
Made by Appellate Court nunc pro tunc—Rules 183, 186—
Costs. McCartney v. McCartney, 15 O.W.N. 210.—APP. Drv.

2. Statement of Claim—Particulars for Purpose of Pleading—
Striking out Parts of Pleading as Improper—Amendment—
Leave Reserved to Move for Further Particulars for Purpose

of Trial—Further Examination for Discovery. Dominion
Permanent Loan Co. v. Holland, 15 O.W.N. 446.—RosE, J.
{CHRS.) :

See Costs, 6—Damages, 3—Easement—TLand Titles Act—Libel, 3
—Maunicipal Corporations, 6.

PLEDGE.
Action by Pawnbroker to Recover Value of Article Pledged to him
and Taken by Police—Article in Custodia Legis—Unneces-
, sary Action—Costs. Samuels v. Dominion Bank, 15 0.W.N.
£ ; 219.—MipDLETON, J.

POLICE BENEFIT FUND.
See Attachment of Debts.

POLICE MAGISTRATE.
See Alien Enemy—Ontario Temperance Act.

; . POLICY.
7z See Insurance.

POSSESSION OF LAND.
See Limitation of Actions—Mortgage, 1.

POSTPONEMENT OF TRIAL.
See Costs, 6, 7.

¢ POWER COMMISSION.
’1 % See Expropriation of Land.

POWER COMPANY.
See Water, 1. ‘

POWER OF APPOINTMENT.
See Deed—Vendor and Purchaser, 14. \

i

s A A
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POWER OF SALE.
See Mortgage, 1, 9—Vendor and Purchaser, 13—Will, 16.

PRACTICE. '
Ex Parte Order Improperly Made Set aside—Rules 213, 216 —
Costs. Boston Law Book Co. v. Canada Law Book Co. Limited,
15 O.W.N. 127.—MIbpLETON, J. (CHRS.)

See Appeal—Company, 1—Contempt of Court—Costs—Discov-
ery—Division Courts—Execution—Interest—Judgment —
Parties—Payment into Court—Railway, 2—Receiver—Refer-
ence—Solicitor—Stay of Proceedings — Surrogate Courts—
Trial—Will, 9—Writ of Summons.

PREFERENCE.
See Assignments and Preferences—Fraudulent Conveyance.

PREFERENCE SHARES.
See Contract, 43.

PREPARATION FOR TRIAL.
See Costs, 6, 7.

PRESCRIPTION.
See Easement—Water, 1.

PRESSURE.
See Assignments and Preferences, 5—Husband and Wife, 15.

PRESUMPTION.
See Assignments and Preferences, 5—Cemetery, 2—Contract, 40—
Husband and Wife, 10—Mortgage, 9—Ontario Temperance
Act, 4—Railway, 7—Will, 3, 28.

PRINCIPAL AND AGENT.

1. Agent’s Commission on Sale of Goods—Commission Confined
to Goods actually Delivered—Failure to Prove Substituted
Contract—Findings of Fact of Trial Judge—Appeal. Forbes
v. Lumbers, 15 O.W.N. 133.—App. D1v.

2. Agent’s Commission on Sale of Goods—Commission on Basis
of Difference between Sale-price to Agent and Price to Pur-
¢haser—Increase in Price to Agent—Application to Particular
Sales—Evidence—Finding of Fact of Trial Judge—Appeal.
Pringle v. Wisconsin Electric Co., 15 O.W.N. 17.—Arp. D1v.
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PRINCIPAL AND AGENT—Continued.

3. Agent’s Commission on Sale of Goods—Travelling Salesman—
Agency Agreement—Construction——Commission on Orders
from Persons in Salesman’s Territory—Order from Person
from whom Previous Order Obtained by Salesman—Evidence
—Findings of Trial Judge — Appeal. Meade v. George
MecLagan Furniture Co., 15 O.W.N. 183.—Arp. D1v.

4. Authority of Agent to Sell Land—Authority to Obtain Offer to
Buy and Receive Deposit—Right of Agent to Commission
where Sale Falls through by Fault of Principal—Action by
Purchaser against both Principal and Agent to Recover
Deposit—Repudiation of Agent by Principal—Uncertainty
as to Proper Person to Sue—Recovery against Principal—

. Costs of Agent—Written Agreement to Pay Commission—
Oral Enlargement of Scope—Right of Agent to Deduct Com-
mission from Deporit— Statute of Frauds, sec. 13 (6 Geo. V.
ch. 24, sec. 19).  *Suverman v. Legree, 15 O.W.N. 378.—

Arp. Div.

5. Contract Made by Son in Respect of Father’s Farm—Authority
to Land Agents to Sell—Exclusive “Listing” for Defined
Period—Sale during Period without Intervention of Land
Agents—Action by Land Agents for (Commission—Finding of
Jury—Failure to Shew Ratification by Father—Absence of
Full Knowledge—Right of Land Agents against Son. Wheeler
v. Hisey, 14 O.W.N. 150, 42 0.L.R. 654.—App. Div.

6. Purchase of Property by Agent for Principal—Evidence—
Declaration — Conveyance — Damages — Adjustment of
Account—Costs.  Duggan v. McCauley, 15 O.W.N. 128.—
BriTroN, J.

See Company, 2—Contract, 21, 35, 42—Fraud and Misrepre-
sentation, 1, 2—Husband and Wife, 13, 14—Insurance, 6, 11—
Sale of Goods, 3—Vendor and Purchaser, 5, 7.

PRINCIPAL AND SURETY.
See Company, 7—Guaranty.

PRIORITIES.
See Assignments and Preferences, 2—Railway, 1.

PRIVATE WAY.

See Way.
PROBATE.

See Will, 25, 29.
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PROCURING.
See Criminal Law, 7.

PRODUCTION OF DOCUMENTS.
See Discovery, 2. :

PROFITS.
See Contract, 8.
PROHIBITION.
See Division Courts, 1.
PROMISE.

See Contract, 11, 24, 25, 35.

PROMISE OF MARRIAGE.
See Contract, 6.

PROMISSORY NOTES.

1. Action on, by Executor of Payee—Defence and Counterclaim—
Notes made by Son of Deceased Payee—Bargain Alleged to
have been Made with Father—Statute of Frauds. O’Nell v.
O’Neill, 15 O.W.N. 9.—Favrconermag, C.J.K.B. >

2. Agreement for Renewal—Cancellation—Misrepresentation—
Evidence — Immateriality — Action on. Notes — Judgment.
Piggott v. Hedrick, 15 O.W.N. 123.—FaLconsrmGE, C.J.K.B.

See Assignments and Preferences, 3, 4—Bills of Exchange—Con-
tract, 11, 17—Fraud and Misrepresentation, 4—Husband and
Wife, 13, 14—Sale of Goods, 2.

PROPERTY PASSING.
See Contract, 36—Sale of Goods, 4, 6.

PROSPECTUS.
See Company, 2.

PROSTITUTES.
See Criminal Law, 7.

PROVINCIAL BOARD OF HEALTH.
See Municipal Corporations, 19—Nuisance, 1-—Public Health Act.

PROVINCIAL LEGISLATURE.
See Company, 5, 6, 7—Constitutional Law.
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PROVOCATION.
See Libel, 3. '

PROXIMATE CAUSE.
See Highway, 3, 4, 9—Insurance, 5—Negligence, 10, 12—Street
Railway, 7, 8.

PUBLIC HEALTH ACT.

Person Employed in Lumber-camp—Liability of Employer for
Expenses of Illness Contracted in Camp— R.S.0. 1914
ch. 218, see. 118—Regulations Made by Provincial Board of
Health—Contract with Physician—Oral Agreement—Suffi-
ciency—Right of Father of Employee to Maintain Action—
Costs—Scandalous Allegation in Statement of Defence.
Unger v. Hettler Lumber Co., 14 O.W.N. 66, 42 O.L.R. 538.—
Arp. Div.

See Appeal, 3—Municipal Corporations, 19—Nuisance, 1.

PUBLIC HIGHWAY.
See Highway. '

PUBLIC PARK.
See Will, 22.

PUBLIC POLICY.
See Contract, 4.

PUBLIC SCHOOLS.
See Municipal Corporations, 15—Schools.

PUBLIC UTILITIES COMMISSION.
See Municipal Corporations, 1.

PUBLIC WORKS.
See Municipal Corporations, 20.

PUBLICATION.
See Libel, 5.
PUNITIVE DAMAGES.
See Conspiracy.
QUALIFICATION OF TRUSTEES.
See Schools.
QUANTUM MERUIT.

- See Architect.
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QUEEN VICTORIA NIAGARA FALLS PARK
COMMISSIONERS.
See Contract, 27.

QUO WARRANTO.
See Street Railway, 9.

RAILWAY.

1. Bondholders—Sale of Several Railways by Receiver—Distri-
bution of Proceeds of Sale—Priorities—Exchange of Bonds of
First Issue for those of Second Issue—Misrepresentation—
Reinstatement or Rescission — Reference — Acquisition of
Coupons—Purchase or Payment and Satisfaction—Mort-
gage—Operation upon After-acquired Property—Rental—
Charge on Railway Lands—Discharge upon Payment out of
Fund—Costs—Payment out of Court. *Trusts and Guarantee
Co. Limited v. Grand Valley R.W. Co., 15 O.W.N. 23, 247,
426.—FALcoNBRIDGE, C.J.K.B.—Arp. Drv.

2. Bondholders—Trustee for, and for Municipal Corporations
Guaranteeing Payment of Bonds—Account—Payments Made
by Trustee under Engineer’s Certificates pursuant to Direc-
tions of Order of Court Made upon Summary Application—
Validity of Order—Rules 938-943 of 1897—Motion by Way
of Originating Notice—No Notice of Motion Served—Repre-
sentation of Interests of all Parties upon Motion—Several
Municipal Corporations in same Interest Represented by
one—Rules 193, 358 of 1897—Contract—Mortgage-deed—
Requirements as to Certificates—Duty of Trustees—Sale of
Unguaranteed Bonds.  *Stothers v. Toronto General Trusts
Corporation, 15 O.W.N. 253.—Arp. Div.

3. Carriage of Goods—Receipt for Number of Packages Stated by
Shipper—Shortage in Delivery—Effect of Receipt—Prima
Facie Case against Carriers—Evidence to Displace—Prepon-
derating Probability—Burden of Proof. Nathanson v. Grand

“Trunk R.W. Co., 14 O.W.N. 177, 43 O.L.R. 73.—MIDDRE-
TON, J.

4. Collision—Negligence—Death of Person Travelling as Care-
taker of Livestock at Reduced Rate—Special Contract—
Approval of Railway Board—Exemption from Liability—
Knowledge of Deceased—Action under Fatal Accidents Act.
Barry v. Canadian Pacific RW. Co., 15 O.W.N. 455.—
Lennox, J. '

5. Expropriation of Land— Railway Act, R.S.C. 1906 ch. 37,
sec. 196—Appointment of Arbitrator to Determine Com-
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RAILWAY—Continued.
pensation—Application for—Dispensing with Service of
Notice of Application on Pérsons Having Interest—Appoint-
ment of Board of three Arbitrators. Re Toronto Hamalton
and Buffalo R.W. Co. and McCallum, 15 O.W.N. 433. —
MasTeN, J. (CHRS.)

6. Highway Crossing—Negligence of Gateman—Injury to Vehicle
Attempting to Cross Tracks—Evidence—Position of Gates—
Findings of Jury—Contributory Negligence. Armstrong
Cartage and Warehouse Co. V. Grand Trunk R.W. Co., 14
O.W.N. 152, 42 O.L.R. 660.—APP. Div.

7. Injury to and Death of Person Crossing Track—Foot Caught
in “Split—switch”—~Negligence——Maintenance of Split-switch
at Highway Crossing—Findings of Jury—Evidence—Infer-
ence as to Cause of Death—Statutory Authorisation of
Switch—Approval by Board of Railway Commissioners—
Failure to Shew— Railway Act, R.S.C. 1906 ch. 37, sec. 238
(8 & 9 Edw. VII. ch. 32, sec. 5)— Presumption—Function of
Jury—Jurisdiction of Board—Rights of Railway Company in
Respect of Highway—Negligent and Excessive Exercise of
Powers—Establishment of Public Highway. Brunelle v.
Grand Trunk R.W. Co., 14 O.W.N. 253, 43 O:ER. 220~
App. Drv.-

8. Injury to Land (no Part of which is Taken) by Construction
of Subway—Compensation—Allowance for Loss of Business
—Railway Act, R.S.C. 1906 ch. 37, sec. 155— Allowance not
Confined to Three Years’ Loss. *Re Albin and Canadian
Pacific RW. Co., 15 O.W.N. 325.—Arpp. Div.

9. Injury to Person Attempting to Cross Tracks—Accident—
Absence of Actionable Negligence—Nonsuit. Follick v.
Wabash R.R. Co., 15 O.W.N. 155.—BRITTON, J.

See Constitutional Law, 3, 4—Negligence, 2, 8—Ontario Temper—‘
ance Act, 6—Street Railway.

_ RATEPAYERS.
See Municipal Corporations.

RATIFICATION.
See Bills of Exchange, 1—Company, 6—Contract, 35, 42—Muni-
cipal Corporations, 5, 9—Principal and Agent, 5—Vendor
and Purchaser, 5.

: RECEIPT.
See Contract, 43—Railway, 3.
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RECEIVER.

Equitable Execution—Order to Receive Judgment Debtor's
Share of Estate of Deceased Person—Defendant Executor
and Residuary Legatee under Will—Application for Order for :
Payment over—Unnecessary Order—Transfer to another
Creditor of Benefits under Will. Douglas v. Smart, 15 0.W.N.
141 —KgLLy, J.

See Injunction, 3.

RECOVERY OF LAND.
See Limitation of Actions.

RECTIFICATION.
See Contract, 30, 38—Land Titles Act—Vendor and Purchaser, 18.

REFERENCE.

Order Referring whole Action for Trial—Judicature Act, sec. 65
(¢) — “Matters of Account’” — Claim as upon Contract for
Value of Water Wrongfully Taken — Basis of Payment.
Oshawa Board of Water Commissioners v. Robson Leather
Co. Limited, 14 O.W.N. 145, 42 O.L.R. 635.—App. D1v.

See Account—Appeal, 6—Contract, 9—Husband and Wife, 6—
Landlord and Tenant, 1-—Master and Servant, 1—Solicitor, 4
—Street Railway, 2. ;

REFORMATION.
See Contract, 30, 38—Land Titles Act—Vendor and Purchaser, 18.

REGISTRY LAWS.
See Land Titles Act—Mortgage, 9.

RELEASE.
See Contract, 7-——Duress—Guaranty, 1.

RELIEF FROM FORFEITURE.
See Landlord and Tenant, 7.

RELIGIOUS DIFFERENCES.
See Infant, 3.

RELIGIOUS SOCIETY.
See Conspiracy.

REMISSION OF PENALTIES.
See Fines and Penalties.
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REMUNERATION FOR SERVICES.
See Architect—Contract, 24, 39, 40—Municipal Corporations, 5—
Solicitor, 1, 2—Trusts and Trustees, 1, 2.

RENEWAL.
See Bills of Exchange, 1—Promissory Notes, 2.

RENEWAL RECEIPT.
See Insurance, 1.

RENT.
See Landlord and Tenant.

REPAIRS.
See Contract, 5—Landlord and Tenant, 1, 2—Will, 22.

REPLEVIN.
See Damages, 2—Sale of Goods, 7.

REPRESENTATION.
See Railway, 2—Will, 1.

RES GESTA.
See Street Railway, 6.

RESCISSION.
See Chose in Action—Company, 2—Contract, 12, 28—Fraud and
Misrepresentation, 1, 2—Mortgage, 8—Railway, 1—Sale of
Goods, 4—Street Railway, 9—Vendor and Purchaser, 3.

RESERVATION.
See Way, 2.
RESIDENCE.
See Trial, 3.
RESIDUE.

See Will.

RESTRAINT OF TRADE.

Sale of Business—Covenant by Vendor not to Engage in Business
' of ‘“Milk-dealer”’—Action for Breach—Whether Sale of
Butter and Buttermilk Included—Evidence of Understand-
ing of Persons in Trade—Evidence of Conduet of Parties—
Declaration of Rights under Agreement. Willis v. People’s
Dairy Co., 15 O.W.N. 257.—Arp. Drv.

See Contract, 30. ;
46—15 0.W.N.
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REVIVOR.
See Appeal, 4.

REVOCATION.
See Insurance, 10—Will, 25, 29.

RIGHT OF WAY.

See Way.
. RIVER.
See Contract, 27—Water, 1, 2.
ROAD.
See Highway.

ROAD ALLOWANCE.
See Highway, 10.

ROMAN CATHOLIC EPISCOPAL CORPORATION.
See Cemetery, 1—Conspiracy. :

ROMAN CATHOLIC SEPARATE SCHOOLS.
See Constitutional Law, 1.

ROYAL PREROGATIVE.
See Company, 5.

RULES.
(ConsoLipATED RULES or 1897).
193, 358, 938-943.—See Railway, 2.

(ConsoripaTED RULES oF 1913).
25.—See Parties.
25-30.—See Writ of Summons.
67 —See Parties.
75.—See Partnership.
173 (1).—See Trial, 2.
183.—See Pleading, 1.
186—=See Pleading, 1.
208.—See Libel, 4.
213.—See Practice.
216.—See Practice.
217.—See Mortgage, 8.
245 (b).—See Trial, 3.
248.—See Trial, 2.
304.—See Husband and Wife, 4.
330.—See Conspiracy.
334.—See Discovery, 1.
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RULES—Continued.
350.—See Discovery, 2.
388.—See Husband and Wife, 2.
398.—See Appeal, 2.
505 (1).—See Mortgage, 8.
507.—See Appeal, 2, 5, 6—Costs, 2.
523.—See Execution.
533.—See Execution.
602.—See Deed.
604.—See Will, 9.

SALARY.
See Assignments and Preferences, 1—Master and Servant, 1.

SALE OF BUSINESS.
See Restraint of Trade.

SALE OF ELECTRICITY.
See Company, 8.

SALE OF GOODS.

1. Action for Price—Counterclaim for Damages for Fraudulent
Misrepresentation as to Value of Goods—Failure to Estab-
lish Fraud—Warranty as to Quantity—Affirmation at Time
of Sale not Intended as Warranty—Construction of Contract
—Sale or Bailment—Judgment of Trial Judge—Appeal by
Defendants—No Appeal by Plaintiff—‘Judgment not Judi-
cial ’—‘“Equitable on Facts.” Gardner v. Merker, 14 O.W.N.
357, 43 O.L.R. 411.—Arp. Di1v.

2. Action in Division Court upon Promissory Note Given for Part
of Price—Warranty—DBreach—Dispute-note not Setting up
Counterclaim on Warranty—Verdict of Jury in Effect Award-
ing Damages by Deduction of Sum from Amount of Note—
Judgment—Appeal—Costs. Fanning v. Wales, 15 O.W.N.
259.—Avrp. Div.

3. Contract—Musical Instrument of Vendor’s Manufacture—
Agency of Vendor for Purpose of Selection of Particular
Instrument—Revocation by Purchaser before Appropriation
to Contract of Particular Instrument—Subsequent Appro-
priation by Vendor without Assent of Purchaser—Refusal of
Purchaser to Accept—Vendor Limited to Damages for Breach
of Executory Contract—Measure of Damages—Action for
Price of Instrument Based on Special Contract—Failure to
Recover because Legally Appropriated Article not Tendered.
Mason & Risch Limited v. Christner, 15 O.W.N. 186, 227,
44 O.L.R. 146.—MasTEN, J.
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SALE OF GOODS—Continued.

4. Contract for Sale of Motor-truck—Knowledge of Vendor of
Purpose for which Truck Intended—Article Delivered not
Reasonably Fit for Purpose—Finding of Trial Judge on Evi-
dence—Truck Sold by Manufacturer as of his own Manufac-
ture—Truck Actually Manufactured by Another—Implied
Warranty—Property not Passing until Payment in Full—
Right of Purchaser to Rescind Contract, Payment in Full
not having been Made. Randall v. Sawyer-Massey Co.
Limated, 15 O.W.N. 74, 43 O.L.R. 602.—LENNOX, J.

5. Dispute as to Value—Mistake of Vendor in ““ Approval Bill”?—
Knowledge of Vendee—Price Agreed upon. J. L. Michaelson
& Sons Limited v. Babb, 15 O.W.N. 86.—Arpp. Div.

6. Grain Sold by Sample—Consignment to Order of Bank—
Property Passing on Acceptance of Draft—Appropriation to
Contract of Particular Car-load Specified in Bill of Lading—
Failure to Deliver Grain—Recovery by Buyer of Amount
Paid—Wrong Car-load Delivered by Reason of Mistake as to
Number of .Car—Car-load Actually Delivered in Damaged
Condition—Right of Rejection—Notice. McPherson v.
Niagara Grain and Feed Co. Limited, 15 O.W.N. 385.—Arpp.
Di1v.

7. Machine Rented to Defendant—Subsequent Agreement for
Purchase—Proof of by Oral Evidence—Statute of Frauds—
Goods in Possession of Purchaser—Delivery and Acceptance
—Replevin—Damages—Rent, of Machine—Balance Due for
Price—Costs.  Burns Cement Gun Co. v. Norman McLeod
Limated, 15 O.W.N. 296.—MIpDLETON, J.

8. Sale by Sample—Inferior Goods Delivered—Damages—Meas-
ure of—Right of Vendor to Take over Goods at Reduced
Price.  John Hallam Limited v. Bainton, 15 O.W.N. 82.—
MIDpDLETON, J.

See Assignments and Preferences,'3, 4—Bills of Exchange, 2—
Contract, 1, 20, 21, 28, 29, 30, 31, 32, 33, 34, 36, 37—Costs, 1
—Principal and Agent, 1, 2, 3—Trade-Name, 1, 2.

SALE OF LAND.
See Assessment and Taxes—Company, 5, 6—Contract, 35—Prin-
cipal and Agent, 4, 5, 6—Vendor and Purchaser.

SALE OF LIQUOR.
See Ontario Temperance Act.
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SALE OF LUMBER.
See Contract, 36.

SALE OF TIMBER.
See Contract, 38.

SATISFACTION.
See Railway, 1.

SAW LOGS DRIVING ACT.

See Water, 2.
SCANDAL.

See Public Health Act.

SCHOOLS.

Public Schools—Election of Trustees—Neglect to File Declara-
tions of Qualification—ZElection Set aside on Summary Appli-
cation under sec. 64 of the Public Schools Act—Sec. 61 (4) of
Act—See. 69 (4) and (6) of the Municipal Act. Re Barrie
Board of Education, 15 O.W.N. 439.—Vance, Co.C.J.

See Constitutional Law, 1—Municipal Corporations, 15.

SEAL.
See Cemetery, 1—Company, 9—Municipal Corporations, 5, 6.
SEAWORTHINESS.
See Ship.
SECURITY.

See Damages, 3—Fraudulent Conveyance, 3—Guaranty, 1, 83—
Husband and Wife, 15—Vendor and Purchaser, 15—Will, 23.

SECURITY FOR COSTS.
See Costs, 3, 4, 5—Libel, 4.

SEDITION.
See Criminal Law, 5.

SEDUCTION.

Action by Mother for Seduction of Daughter—Death of Father
before Seduction—Remarriage of Mother—Stepfather Living
at Time of Seduction but Dead before Action Brought—
Cause of Action— Seduction Act, R.8.0. 1914 ch. 72, secs. 2,
3— Married Women’s Property Act, R.S.0. 1914 ch. 149,
sec. 4 (2)—Trustee Act, R.8.0. 1914 ch. 121, sec. 41.  *Stoner
v. Skene, 15 0.W.N. 312.—LENNOX, i
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SENTENCE.
See Criminal Law, 6—Military Law.

SEPARATE SCHOOLS.
See Constitutional Law, 1.

SEPARATION AGREEMENT.
See Husband and Wife, 1

SERVANT.
See Company, 3—Master and Servant.

SERVANTS OF CROWN.
See Contract, 4.

SERVICE OF NOTICE.
See Mortgage, 8—Ontario Temperance Act, 4.

SERVICE OF NOTICE OF WRIT.
See Writ of Summons.

SERVICES.
See Architect—Contract, 24; 39, 40—Municipal Corpora’mons 5—
Solicitor, 1, 2— Trusts and Trustees, 1, 2.

SET-OFF.
See Company, 11—Contract, 35, 40—Damages, 1-—Vendor and
Purchaser, 2.

SETTLED ACCOUNT,
See Account—Executors and Administrators, 2.

SETTLEMENT. ;
See Contract, 11—Executors and Administrators, 4—Trusts and
Trustees, 3—Will, 15.

/

SEWAGE.
See Municipal Corporations, 19, 20.

SEWERS.
See Municipal Corporations, 10, 13,

; SHARES AND SHAREHOLDERS.
See Brokers—Company—Contract, 7, 8, 12, 14, 17, 43—Fraud
and Misrepresentation, 4—Writ of Summons.
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SHIP.

Carriage of Grain—Damage by Water—Hole Made in Side of

Ship—Evidence as to Cause of Hole—* Seaworthiness’’—
“Due Diligence”——Negligence——Perils of Na vigation—Water-
Carriage of Goods Act, 9 & 10 Edw. VIL. ch. 61, secs. 6 and
7 (D.)—Findings of Trial Judge—Appeal. Grain Growers
Export Co. v. Canada Steamship Lines Limited, 14 O.W.N.

336, 43 O.L.R. 330.—App. DIv.
See Contract, 10—Negligence, 1.

SHORE OF LAKE.
See Water, 3—Landlord and Tenant, 4.

SHORT FORMS OF CONVEYANCES ACT.
See Vendor and Purchaser, 18.

SHORT FORMS OF LEASES ACT.
See Landlord and Tenant, T

SHORTAGE.
T See Railway, 3.
- SIDEWALK.
| See Highway, 6.
SILENCE.
See Contract, 31, 32.
SLANDER.

1. Action for, Tried without J ury—No Actual Damage Sustained—
E Small Sum Assessed as Damages — Lump-sum Allowed for
‘ Costs. Garrison V. Eastwood, 15 O.W.N. 973 —LENNOX, J.

wieA: 9. Imputing Unchastity to Young Girl—Damages—Failure to
& Prove Special Damage— Libel and Slander Act, R.S.0. 1914
ch. 71, see. 19 (1)—Evidence of Tllness and Loss of Hospitality
__Insufficiency—Repetition of Slander—Nominal Damages—
Costs——Appeal——Misconduct of Defendant. Stewart v. Ster-

ling, 14 O.W.N. 56, 42 O.L.R. 477.—Avpp. D1v.

f ' SNOW AND ICE.
i See Highway, 6, 8—Street Railway, 1, 2
2 SOLICITOR.
; 1. Bill of Costs—Action to Recover Amount of—Solicitors Act,

e R.S.0. 1914 ch. 159, sec. 34—Services Rendered by Plaintiff
5 in Capacity of Solicitor—Lump-sum Charged for Specific
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SOLICITOR—Continued.
Items of Services—Non-compliance with Statute in Part of
Bill only—Effect as to Whole—No Proper Bill Delivered—
Action Prematurely Brought. Lynch-Staunton v. Somerville,
14 O.W.N. 282, 43 O.L.R. 282.—MASTEN, J.

(See the next case).

2. Bill of Costs—Action to Recover Amount of—Solicitors Act,
R.S.0. 1914 ch. 159, sec. 34—=Services Rendered by Plaintiff
in Capacity of Solicitor—Lump-sum Charged for Specific a
Items of Services—Compliance with Statute. *Lynch-
Staunton v. Somerville, 15 O.W.N. 303.—Arpp. Di1v.

3. Order for Taxation of Itemised Bill of Costs—Lump-sum
Allowed by Taxing Officer—Reference back with Direction to
Adjudicate upon each Item—Non-tariff Items—Ev1dence
*Re Solicitors, 15 O.W.N. 205.—App. Di1v.

4. Taxation of Bill of Costs—Place of Reference—Solicitors Act,
sec. 38 (3). Re Solicitor, 15 O.W.N. 96.—LENNOX, J. (CHES.)

See Will, 28.

SPECIAL CIRCUMSTANCES.
See Costs, 2.

SPECIAL DAMAGE.
See Slander, 2

SPECIAL JURY.
See Conspiracy.

SPECIFIC PERFORMANCE.
See Company, 5, 6—Vendor and Purchaser, 1, 2, 3, 7, 10, 16.

SPECIFICATIONS.
See Contract, 28, 31, 32, 34.

SPIES.
See Ontario Temperance Act, 2.

SQUATTERS.
See Water, 1.

STATED CASE.
See Criminal Law, 2, 5, 6, 8.
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STATUTE OF FRAUDS.

See Cemetery, 2—Company, 5—Contract, 20, 21, 22, 24, 28, 31,
35—Husband and Wife, 10—Mortgage, 7—Principal and
Agent, 4—Promissory Notes, 1—Sale of Goods, 7—Vendor
and Purchaser, 7, 17.

STATUTE OF LIMITATIONS.
See Cemetery, 2—FExecutors and Admibistrators, 2—Husband and
Wife, 8—Limitation of Actions—Mortgage, 7—Will, 22.

STATUTES.

8 Vict. ch. 82, sec. 6 (C.) (Roman Catholic Episcopal Corporation
of Kingston)—See CONSPIRACY.

30 & 31 Vict. ch. 3, sec. 91 (10) (British North America Act)—See
WATER, 1.

30 & 31 Vict. ch. 3. secs. 92 (13), (14), (16), 93 (Imp.)—See Con-
STITUTIONAL LaAw, 1.

30 & 31 Vict. eh. 3, sec. 96 (Imp.)—See STREET RAatLway, 9.

37 Vict. ch. 34 (0.) (Benevolent Societies Act)—See ConsPIRACY.

R.S.C. 1886 ch. 92, secs. 1-9 (Works Constructed in or over Navi-
gable Waters)—See WATER, 1. :

53 Vict. ch. 31, sec. 2 (d.) (D.) (Bank Act)—See CoNTRACT, 36.

54 Viet. ch. 18, sec. 1 (O.) (Sale of Real Estate by Executors and
Administrators)—See WiLL, 7.

55 Viet. ch: 99, sec. 25 (O.) (Toronto Railway Company)—See
STrEET RAILWAY, 1, 2.

56 Viet. ch. 20, sec. 1 (0.) (Time for Vesting of Estates in Heirs
and Devisees)—See WiLL, 7.

56 Viet. ch. 97, sec. 9 (0.) (Sandwich Windsor and Amherstburg
Railway)—See CompANY, 8.

R.S.0. 1897 ch. 127, sec. 13 (1) (Devolution of Estates Act)—See
Wi, 7.

R.S.0. 1897 ch. 203, sec. 163 (5), (6) (Insurance Act)—See ExE-
CUTION.

R.S.0. 1897 ch. 211, sec. 12 (Act respecting Benevolent Pmudent
and other Socletles)—See ATTACHMENT OF DEBTS.

R.S.0. 1897 ch. 223, sec. 2 (8) (Municipal Act)—See Way, 1.

R.8.0. 1897 ch. 224, secs. 7, 149 (Assessment Act)—See Way, 1.

R.S.0. 1897 ch. 267 (Preservation of Forests from Fire)—See CoN-
TRACT, 36.

60 Vict. ch. 93, sec. 15 (O.) (Metropolitan Street Railway Com-
pany)—See STREET RamLway, 4.

62 Viet. (2) ch. 11, sec. 36 (O.) (Queen Victoria Niagara Falls
Park)—See CONTRACT, a0

63 Vict. ch. 102, sec. 5 (0.) (City of Toronto)—See STREET RAIL-
waAy, 1.
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STATUTES—Continued.

3 Edw. VII. ch. 15, sec. 8 (O.) (Amending Insurance Act)—See
ExEcuTION.

3 Edw, VII. ch. 19, secs. 2 (8) and 554 (Municipal Act)—See
MunicipAL CORPORATIONS, 13.

3 Edw. VII. ch. 19, secs. 331, 559 (O.)—See TrELEPHONE CoM-
PANY.

3 Edw. VII. ch. 19, sec. 582 (0.)—See MuNicIPAL CORPORATIONS, 4

3 Edw. VII. ch. 19, sec. 601 (0.)—See HicawAay, 2.

3 Edw. VII. ch. 58, sec. 180 (D.) (Railway Act)—See NEGLI-
GENCE, 8.

3 Edw. VII. ch. 86, sec. 8 (0.) (City of Toronto Tax Sales)—See
Way, 1.

4 & 5 Edw. VII. ch. 108 (D.) (Incorporating International Bridge
and Terminal Company)—See NEGLIGENCE, 8.

4 & 5 Edw. VII. ch. 139 (D.) (Ontario and Minnesota Power Com-
pany)—See WATER, 1.

6 Edw. VII. ch. 34, sec. 20 (O.) (Amending Municipal Act)—See
TeLEPHONE COMPANY.

R.8.C. 1906 ch. 37, sec. 155 (Railway Act)—See RALwAy, 8.

R.8.C. 1906 ‘ch. 37, sec. 196—See RamLway, 5.

R.5.C. 1906 ch. 37, sec. 238—See RAiLway, 7.

R.S.C. 1906 ch. 41, sec. 122 (Militia Act)—See MiLiTARY LAw.

R.S.C. 1906 ch. 79, sec. 29 (2) (Companies Act)—See ComPANY, 1.

R.S.C. 1906 ch. 119, secs. 14, 131, 145 (Bills of Exchange Act)—
See BrLs oF ExcHANGE, 1.

R.S.C. 1906 ch. 139, sec. 76 (Supreme Court Act)—See ArPEAL, 6.

R.S.C. 1906 ch. 145, sec. 4 (5) (Evidence Act)—See CRIMINAL
Law, 2.

R.S.C. 1906 ch. 145, sec. 12—See ONTARIO TEMPERANCE AcT, 2.

R.S.C. 1906 ch. 146, secs. 69 (b), 235 (e) and (2) (Criminal Code)—
See CriMiNaL Law, 3. :

R.S.C. 1906 ch. 146, sec. 216 (1) (a)—See CrRIMINAL LAw, 7.

R.S.C. 1906 ch. 146, secs. 269, 270—See LisrL, 4.

R.S.C. 1906 ch. 146, secs. 872, 873—See CrMINAL Law, 2.

R.S.C. 1906 cb. 146, secs. 1021, 1023—See CRIMINAL' LAw, 6.

R.S.C. 1906 ch. 146, sec. 1124—See ONTARIO TEMPERANCE AcT, 1.

7 Edw. VII. ch. 34 (0.) (Companies Act)—See ATTACHMENT OF
Degrs.

7 Edw. VII. ch. 95, sec. 9 (0.) (City of Toronto Tax Sales)—See
Way, 1. 1

7 Edw. VII. ch. 117 (O.) (Superior Copper Company Limited)—
See WRIT OF SUMMONS.

7 & 8 Edw. VII. ch. 40 (D.) (Juvenile Delinquents Act)—See
INFANT, 3.,

8 Edw. VII. ch. 21, sec. 164 (0O.) (Mining Act)—See MINES ‘AND
Mining, 1.
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STATUTES—Continued.
8 & 9 Edw. VIL. ch. 32, sec. 5 (D.) (Amending Railway Act)—See
Rawway, 7.

'9 & 10 Edw. VII. ch. 10, sec. 3 (D.) (Amending Criminal Code)—

See CRIMINAL LaAw,'3.

9 & 10 Edw. VIL. ch. 61, secs. 6, 7 (D.) (Water-Carriage of Goods
Act)—See SHIP.

1 Geo. V. ch. 90, sec. 4 (7) (City of Guelph)—See MuxicipAL Cor-
PORATIONS, 20.

2 Geo. V. ch. 8, sec. 18 (0.) (Amending Mining Act)—See MINES
AND MINING, 1.

2 Geo. V. ch. 31, sec. 134 (0.) (Companies Act)—See FINEsS AND
PENALTIES.

3 & 4 Geo. V. ch. 13, sec. 9 (D.) (Amending Criminal Code)—See

" CrmvinaL Law, 7.

3 & 4 Geo. V. ch. 43, secs. 432, 433 (0.) (Municipal Act)—See
Hicaway, 2.

R.S.0. 1914 ch. 31, sec. 2 (Bed of Navigable Waters Act)—See
LANDLORD AND TENANT, 4.

R.S.0. 1914 ch. 32 (Mining Act)—See MiNEs AND MINING, 3.

R.S.0. 1914 ch. 56, secs. 24, 74 (1) (Judicature Act)—See Costs, 1.

R.S.0. 1914 ch. 56, secs. 35 (4), 60, 61—See INTEREST.

R.S.0. 1914 ch. 56, sec. 63 (2)—See ONTARIO TEMPERANCE AcT, 4.

R.8.0. 1914 ch. 56, sec. 65 (¢)—See REFERENCE.

R.S.0. 1914 ch. 62, sec. 33 (Surrogate Courts Act)—See SURrRroO-
GATE COURTS.

R.S.0. 1914 ch. 63, sec. 62 (1) (Division Courts Act)—See Division
Courrts, 1.

R.S.0. 1914 ch. 63, secs. 106, 125—See DivisioNn Courts, 2.

R.S.0. 1914 ch. 71, sec. 5 (Libel and Slander Act)—See LiseL, 6.

R.S.0. 1914 ch. 71, sec. 8 (1)—See LiBEL, 1.

R.S.0. 1914 ch. 71, sec. 12 (1), (2)—See LiBEL, 4.

R.S.0. 1914 ch. 71, sec. 19 (1)—See SLANDER, 2. \

R.S.0. 1914 ch. 72, secs. 2, 3 (Seduction Act)—See SEDUCTION.

R.8.0. 1914 ch. 75 (Limitations Act)—See CEMETERY, 2—EXECU-
TORS AND ADMINISTRATORS, 2—HusBanp anp Wirg, 8—
MORTGAGE, 7—WILL, 22.

R.S.0. 1914 ch. 75, secs. 5, 6 (4)—See LiMITATION OF ACTIONS.

R.S.0. 1914 ch. 75, secs. 5, 6 (9)—See WiLL, 22.

R.S.0. 1914 ch. 75, secs. 46, 47, 48—See EXECUTORS AND ADMINIS-
TRATORS, 2.

R.S.0. 1914 ch. 76, sec. 19 (1) (Evidence Act)—See ONTARIO
TEMPERANCE AcT, 2.

R.S.0. 1914 ch. 84 (Habeas Corpus Act)—See MILITARY Law.
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: STATUTES—Continued.

R.S.0. 1914 ch. 102 (Statute of Frauds)—See CEMETERY, 2—
Company, 5—ConTrACT, 20, 21, 22, 24, 28, 31, 35—HUSBAND
AND WIFE, 10—MORTGAGE, 7—PRINCIPAL AND AGENT,:
4—PromissorY Norgs, 1—SALE or Goobs, 7—VENDOR
AND PURCHASER, 7, 17.

R.8.0. 1914 ch. 103, sec. 2 (1) (¢) (Mortmain and Charitable Uses
Act)—See WLy, 1.

R.S.0. 1914 ch. 109, sec. 24 (Conveyancing and Law of Property
Act)—See VENDOR AND PURCHASER, 14.

R.S.0. 1914 ch. 109, sec. 49—See ConTRACT, 14.

R.S.0. 1914 ch. 112, secs. 2 (d), 6 (Mortgages Act)—See VENDOR
AND PURCHASER, 15.

R.S.0. 1914 ch. 112, sec. 20—See MORTGAGE, 1.

R.S.0. 1914 ch. 116 (Short Forms of Leases Act)—See LANDLORD
AND TENANT, 7.

R.S.0. 1914 ch. 119, sec. 3 (1), 30, 31 (Devolution of Estates Act)
—See WiLL, 13.

R.S.0. 1914 ch. 120, sec. 30 (Wills Act)—See DEED.

R.S.0. 1914 ch. 120, sec. 31—See WiLL, 13.

R.8.0. 1914 ch. 120, sec. 33—See WL, 7, 9.

R.S.0. 1914 ch. 121, sec. 41 (Trustee Act)—See SEDUCTION.

R.S.0. 1914 ch. 121, sec. 67—See TrusTS AND TRUSTEES, 1.

R.8.0. 1914 ch. 122 (Vendors and Purchasers Act)—See VENDOR
AND PURCHASER, 11, 12.

R.S.0. 1914 ch. 126, sec. 115 (Land Titles Act)—See LAND TITLES
Act.

R.S.0. 1914 ch. 131, secs. 9, 10, 11, 16 (Saw Logs Driving Act)—
See WATER, 2.

R.S.0. 1914 ch. 140, secs. 6, 12 (3), 33, 49 (Mechanics and Wage-
Earners Lien Act)—See CONSTITUTIONAL Law, 3, 4.

R.S.0. 1914 ch. 147, secs. 5 (1), 6 (1) (Assignments and Prefer-
ences Act)—See ASSIGNMENTS AND PREFERENCES, 2.

R.8.0. 1914 ch. 149, sec. 4 (2) (Married Women’s Property Act)—
See SEDUCTION.

R.S.0. 1914 ch. 149, secs. 4, 7 (1)—See HusBaNDp anD WIFE, 8

R.S.0. 1914 ch. 151 (Fatal Accidents Act)—See NEGLIGENCE,
1, 5—RaiLway, 4.

R.S.0. 1914 ch. 153, sec. 2 (Infants Act)—See INFaNT, 2.

R.S.0. 1914 ch. 153, secs. 2, 3, 28—See INFANT, 1.

R.S.0. 1914 ch. 155, sees. 19, 75, 76, 77, 78 (2) (Landlord and
Tenant Act)—See LANDLORD AND TENANT, 7.

R.S.0. 1914 ch. 159, sec. 34 (Solicitors Act)—See SOLICITOR, 1, 2.

R.S.0. 1914 ch. 159, sec. 38 (3)—See SOLICITOR, 4.

R.S.0. 1914 ch. 166, sec. 19 (Surveys Act)—See Hicaway, 10.

R.S.0. 1914 ch. 175, secs. 4, 5 (Money-Lenders Act)—See MorT-
GAGE, 4. :
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STATUTES—Continued.

RS.0. 1914 ch. 178, sec. 98 (1) (Companies Act)—See Com-
PANY, 3.

RS.0. 1914 ch. 178, secs. 99, 101 (3)—See CoMPANY, 2.

RS.0. 1914 ch. 178, sec. 151 (6), (7)—See WRIT OF SUMMONS.

RS.0. 1914 ch. 178, sec. 210—See CONSPIRACY.

RS.0. 1914 ch. 179, secs. 6, 7 1), 12, 16 (Extra Provincial Cor-
porations Act)—See COMPANY, 5, 6.

RS.0. 1914 ch. 183, secs. 2 (14), 155 (Insurance Act)—See INSUR-

* ANCE, 6. .

R.S.0. 1914 ch. 183, sec. 33—See ATTACHMENT OF DEBTS.

R.S.0. 1914 ch. 183, secs. 156 (1), (3),193 (1), 194 (condition 5)—
See INSURANCE, 3.

R.S.0. 1914 ch. 183, secs. 156 (6), 172 (1)—See INSURANCE, Y

RS.0. 1914 ch. 183, sec. 171—See INSURANCE, 10.

R.S.0. 1914 ch. 183, sec. 171 (5)—See INSURANCE, 8.

R.S.0. 1914 ch. 183, sec. 194 (condition 3)—See INSURANCE, 4,

R.S.0. 1914 ch. 183, sec. 194 (condition 5)—See INSURANCE, 2

R.S.0. 1914 ch. 184 (Loan and Trust Corporations Act)—See

COMPANY, 7.
R.S.0. 1914 ch. 185, sec. 260a (Railway Act)—See STREET RAIL-

WAY, 9.
R.S.0. 1914 ch. 186, secs. 21, 22 (Ontario Railway and Municipal

Board Act)—See STREET RAILWAY, e
R.S.0. 1914 ch. 186, sec. 48 (1)—See STREET RAILWAY, 4.
R.8.0. 1914 ch. 192, secs. 2 (0), 150, 263 (5) (Municipal Act)—
See MunicipAL CORPORATIONS, 14.
R.S.0. 1914 ch. 192, sec. 69 (4), (6)—See SCHOOLS.
R.S.0. 1914 ch. 192, sec. 249—See MunicipAL CORPORATIONS, 6.
R.S.0. 1914 ch. 192, secs. 325 (1), 398 (7)—See MUNICIPAL Cor-

PORATIONS, 19.
R.S.0. 1914 ch. 192, sec. 377—See MunicipalL CORPORATIONS, 11.

R.8.0. 1914 ch. 192, sec. 398 (5)—See MUNICIPAL CORPORATIONS,

12.
R.S.0. 1914 ch. 192, sec. 398 (10)—See MUNICIPAL CORPORA-

TIONS, 15.
R.S.O. 1914 ch. 192, sec. 399 (70), (72)—See MUNICIPAL Cor-

PORATIONS, 2.
R.S.0. 1914 ch. 192, sec. 401 (13)—See MunicIPAL CORPORA-

TIONS, 3.
R.S.0. 1914 ch. 192, sec. 460—See Hicuway, 3, 4, 6, 8.

R.S.0. 1914 ch. 193, secs. 9 (2), 11 (Local Improvement Act)—

See MunNiciPAL CORPORATIONS, 18.
R.S.0. 1914 ch. 195, sec. 22 (Assessment Act)—See ASSESSMENT

AND TAXES.
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STATUTES—Continued.

R.S.0. 1914 ch. 198, secs. 75, 77 (Municipal Drainage Act)—See
MuniciparL CORPORATIONS, 9.

R.S.0. 1914 ch. 204, secs. 26, 27, 45 (Public Utilities Act)—See
Municipar. CORPORATIONS, 2.

R.S.0. 1914 ch. 207, sec. 11 (2) (Motor Vehicles Act)—See NEGLI-
GENCE, 5.

R.S.0. 1914 ch. 207, sec. 13—See Hicaway, 7. "

R.S8.0. 1914 ch. 207, sec. 23—See NEGLIGENCE, 6.

R.S.0. 1914 ch. 218, secs. 6, 81 (2) (Public Health Act)—See
Nuisance, 1.

R.S.0. 1914 ch. 218, sec. 81 (2)—See APPEAL, 3.

R.8.0. 1914 ch. 218, secs. 94, 97—See MunicipaL CORPORATIONS,
19.

R.S.0. 1914 ch. 218, sec. 118—See PuBLic HeALTa AcT.

R.8.0. 1914 ch. 231, secs. 2, 9, 28 (Children’s Protection Act)—
See InranT, 3.

R.8.0. 1914 ch. 260, sec. 23 (Ditches and Watercourses Act)—
See MUNICIPAL CorPoRATIONS, 7.

R.S.0. 1914 ch. 261, sec. 37 (Cemetery Act)—See CEMETERY.
R.S.0. 1914 ch. 266‘*, sec. 43 (Public Schools Act)—See MunIcI-
PAL CORPORATIONS, 15.

R.S.0. 1914 ch. 266, secs. 61 (4), 64—See SCHOOLS.

4 Geo. V. ch. 21, sec. 42 (0.) (Amending Local Improvement
Act)—See MunicipAl. CORPORATIONS, 18.

4 Geo. V. ch. 25, sec. 60 (1) (0.) (Workmen’s Compensation Act)
—See WORKMEN’S COMPENSATION AcCT.

5 Geo. V. ch. 2 (D.) (War Measures Act)—See CRIMINAL LAW, §

5 Geo. V. ch. 19, sec. 5 (0.) (Power Commission Act)—See Expro-
PRIATION OF LAND.

5 Geo. V. ch. 22, secs. 2 (2) (a), 5 (2) (Mortgagors and Purchasers
Relief Act)—See MORTGAGE, 8.

5 Geo. V. ch. 30 (O.) (Amending Insurance Act)—See ExXBcUTION.

6 Geo. V. ch. 24, sec. 19 (0.) (Amending Statute of Frauds)—See
PRINCIPAL AND AGENT, 4.

6 Geo. V. ch. 30, sec. 1 (0.) (Amending Mechanics and Wage-
Earners Lien Act)—See ConstiTuTioNAL LAw, 3.

6 Geo. V. ch. 35, sec. 6 (0.) (Amending Companies Aet)—~See
CONSPIRACY.

6 Geo. V. ch. 49, sec. 6 (0.) (Load of Vehicles Act)—See Higu-
WAY, 1.

6 Geo. V. ch. 50, sec. 40 (0O.) (Ontario Temperance Act)—See
ONTARIO TEMPERANCE AcT, 1, 2.

6 Geo. V. ch. 50, sec. 41 (1) (O. )~See ONTARIO TEMPERANCE
Acr, 3, 4.
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STATUTES—Continued.
6 Geo. V. ch. 50, sec. 51 (O.)—See ONTARIO TEMPERANCE Act, 5.
6 Geo. V. ch. 50, sec. 54 (0.)—See ONTARIO TEMPERANCE AcT, 3.
6 Geo. V. ch. 50, sec. 70 (O.)—See ONTARIO TEMPERANCE AcT, 6.
6 Geo. V. ch. 50, sec. 85 (0.)—See ONTARIO TEMPERANCE AcT, 4.
6 Geo. V. ch. 50, sec. 88 (0.)—See ONTARIO TEMPERANCE AcT, 1, 4.
6 Geo. V. ch. 50, secs. 101, 102 (2) (0.)—See ONTARIO TEMPER-
ANCE Acr, 4. :
6 Geo. V. ch. 50, sec. 145 (O.)—See LANDLORD aND TENANT, 6.
6 Geo. V. ch. 53, sec. 3, 4 (O.) (Amending Children’s Protection
Act)—See INFANT, 3.
7 Geo. V. ch. 49, sec. 10 (0.) (Amending Motor Vehicles Act)—
See Hicaway, 7.
7 Geo. V. ch. 60 (0.) (Roman Catholic Separate Schools of Ottawa)
——See ConsTITUTIONAL Law, 1.
7 Geo. V. ch. 92, sec. 4 (1), (7) (O.) (City of Toronto)—See STREET

Ramwway, 4.

7 Geo. V. ch. 99 (0.) (Order of Canadian Home Circles)—See
ExEcuTION. !

7 & 8 Geo. V. ch. 19 (D.) (Military Service Act)—See ALIEN
EnEmy.

8 Geo. V. ch. 20, sec. 30 (0.) (Amending Companies Act)—See
WRIT OF SUMMONS.

8 Geo. V. ch. 30, sec. 4 (0O.) (Amending Railway Act)—See STREET
Ramwway, 9.

8 Geo. V. ch. 32, sec. 8 (1) (O.) (Amending Municipal Act)—See
MunicipaAL CORPORATIONS, 3.

STAY OF PROCEEDINGS.
Motion for—Mental Capacity of Plaintiff—Authority for Con-
tinuance of Action—Costs. Thede v. Hessenauer, 15 O.W.N.
111.—LEnNoX, J. (CHgs.)

See Mortgage, 2.

STAY OF REFERENCE.
See Appeal, 6. :

STIFLING PROSECUTION.
See Husband and Wife, 15.

STOCK EXCHANGE.
See Contract, 7.

STREAM.
See Water, 1, 2.
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STREET.

See Highway—Municipal Corporations, 18—Telephone Company.

1 A

4. E

STREET RAILWAY.
greement with City Corporation—Construction—55 Viet.
ch. 99, sec. 25 (O.)—Claim of City Corporation to Recover
Moneys Expended in Removing Snow and Ice from Railed
Streets of City—Liability of Street Railway Company—Juris-
diction of Court—Exclusive Jurisdiction of Ontario Railway
and Municipal Board—Ontario Railway and Municipal
Board Act, secs. 21, 22—63 Vict. ch. 102, sec. 5 (0.) City
of Toronto v. Toronto R.W. Co., 14 O.W.N. 117, 42 O.L.R.
603.—LENNOX, J.
(See the next case).

j Jonstruction—55 Viet.
ch. 99, sec. 25 (0.)—Claim of City Corporation to Recover
Moneys Expended in Removing Snow and Ice from Railed
Streets of City—Liability of Street Railway Company—
Jurisdiction of Court—Exclusive Jurisdiction of Ontario Rail-
way and Municipal Board—Ontario Railway and Municipal
Board Act, R.S.0. 1914 ch. 186, sec. 22—Damages—Refer-
ence. *City of Toronto v. Toronto R.W. Co., 15 O.W.N. 229.—
Arp. Div.

greement with City Corporation—Percentage of Gross
Receipts—Action for — Counterclaim— Account — Items —
Interest—Costs. City of Toronto v. Toronto R. W. Ca.,
15 O.W.N. 31.—LEnNoOX, J.

xpropriation of Portion by City Corporation—Special Act,
7 Geo. V. ch. 92, sec. 4 (1) (0.)—Claim of County Corporation
for Damages under sub-sec. (7)—Disallowance by Ontario
Railway and Municipal Board—Right of Appeal—Ontario
Rallway and Municipal Board Act, R.S.0. 1914 ch. 186,
sec. 48 (1) — Leave to Appeal — Jurisdiction of Appellate
Division of Supreme Court of Ontario—Rights of County
Corporation—Transfer of Highway to Minor Municipalities—
Agreement between County Corporation and Railway Com-
pany—~60 Vict. ch. 93, see. 15 (0.)—Statutes and By-laws.
Re City of Toronto and Toronto and York Radial R. W. Co. and
County of York, 14 O.W.N. 68, 42 O.L.R. 545.—App. D1v.

5. Injury to Passenger—Fall Caused by Breaking of Strap—

Negligence—Admission of Prima Facie Case—Endeavour to
Displace by Evidence of Maker of Strap—Cause of Break-
age not Known—Findings of Jury—Damages—Husband of
Injured Passenger Joined as Plaintiff—Bills for Medical
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STREET RAILWAY—Continued.
Attendance and Nurses Included in Amount of Verdict.
*Brawley v. Toronto R.W. Co., 15 O.W.N. 308.—MERE-
pith, C.J.C.P. \

6. Injury to Passenger Alighting from Car—Negligence—Invita-
tion to Alight while Car Moving—Opening of Exit-door before
Stopping Place Reached—Question whether Motion Percep-
tible—Question for Jury—Nonsuit—New Trial-—Evidence—
Statement of Conductor Made after Accident—Inadmissi-
bility—Not Part of Res Geste. *Jarvis v. London Street
R.W. Co., 15 O.W.N. 421 —App. D1v.

. Injury to Passenger Alighting from Car—Negligence—Trial—
Finding of Jury — Explanation — Reconsideration — Substi-
tuted Finding—Acceptance by Trial Judge—Dangerous Place
to Alight—Step of. Car too Far from Ground—Order of
Ontario Railway and Municipal Board—Non-compliance
with—Platform Placed on Highway by City Corporation—
Duty of Company—Neglect—Proximate Cause of Injury.
Dowson v. Toronto and York Radial R.W. Co., 14 O.W.N.
215, 43 0.L.R. 158—Arp. Drv.

. Injury to Person in Highway by outward Swing of Rear Steps
of Car in Rounding Curve—Duty of Conductor-—Negligence
—Proximate Cause of Injury—Damages—Claim against City
Corporation — Costs. Barr v. Toronto R.W. Co. and City of
Toromo, 15 O.W.N. 192, 44 O.L.R. 232.—MIDpDLETON, J.

9. Penalty for Non-compliance with Order of Ontario Railway
and Municipal Board—Failure to Furnish and Operate Addi-
tional Cars as Required by Former Order—Powers of Board—
Ontario Railway Act, sec. 260a (8 Geo. V. ch. 30, sec. 4)—
Failure to Excuse Non-compliance—No Application to
Rescind Order or Extend Time—Ontario Railway and Muni-
cipal Board Act, R.S.0. 1914 ch. 186, secs. 25, 42—Validity
of Order of Board—British North America Act, see. 96—
Members of Board not Appointed by Governor-General—
-Jurisdiction—Method of Attacking Status of De Facto Judge
—Proceeding by Quo Warranto Information—Administrative
Body—Incidental Judicial Powers — ‘““Superior Court” —
“Court.”, *Re Toronto R.W. Co. and City of Toronto, 15
O.W.N. 244.—App. Div.

See Company, 8—Negligence, 2, 7, 13.

~3

o o]

STYLE OF CAUSE.
See Company, 1—Costs, 3.

47—15 0.W.N.
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SUBROGATION.
See Company, 7.
SUBWAY.
See Railway, 8.
SUICIDE.

See Libel, 4.

SUMMARY APPLICATION.
See Constitutional Law, 2.

SUMMARY JUDGMENT.
See Contract, 4.

SUMMARY PROCEEDINGS.
See Landlord and Tenant, 7.

SUPPLEMENTARY NOTICE.
See Ontario Temperance Act, 4.

SUPPLEMENTARY ORDER.
See Execution.

SUPREME COURT OF CANADA.
See Appeal, 6—Interest.

SUPREME COURT OF ONTARIO.
See Appeal—Husband and Wife, 1—Street Railway, 4—Surro-
gate Courts. ;

SURETY.
See Company, 7-—Guaranty.

| SURRENDER.
See Landlord and Tenant, 7.

SURROGATE COURTS.

Action to Establish Will—Removal into Supreme Court of Ontario
—Surrogate Courts Act, sec. 33—Issue as to Jurisdiction—
Dispute as to Domicile of Testator—Testamentary Capacity
—Undue Inflience—Application to Separate Issues for Pur-
poses of Trial. Powers v. Terunlliger, 15 O.W.N. 430.—
Rosg, J. (Curs.)

Qee Executors and Administrators, 2, 3—Trusts and Trustees, 1.
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SURVEY.
See Municipal Corporations, 9—Patent for Land.

SURVEYS ACT.
See Highway, 10.

SURVIVAL OF CAUSE OF ACTION.
See Executors and Administrators, 1.

SURVIVORSHIP.
See Contract, 16.

SUSPICIOUS CIRCUMSTANCES.

See Ontario Temperance Act, 4—Trade-Name, 1—Will, 26.
TAILINGS.

See Land.
TAX SALE.

See Assessment and Taxes.

TAXATION OF COSTS.
See Costs, 2, 6, 7—Solicitor, 3, 4.

TAXES.
See Assessment and Taxes—Way, 1.

TELEPHONE COMPANY.

Powers of—Right to Maintain Poles and Wires in Streets of Town
—Company Incorporated in 1905 by Letters Patent Issued
under Ontario Companies Act—Agreement with Town Cor-
poration—Permission to Use Streets—Monopoly for Five
Years—Municipal Act, 1903, sees. 331, 559—6 Edw. VII.
ch. 34, sec. 20. *Temiskaming Telephone Co. Limited v. Town
of Cobalt, 15 O.W.N. 242.—Arpp. DI1v.

TELEPHONE WIRES.
See Negligence, 12.

TEMPERANCE.
See Ontario Temperance Act.

TENANT.
See Landlord and Tenant—Negligence, 11

TENDER.
See Landlord and Tenant, 7—S8ale of Goods, 3—Timber.
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TERMINATION OF LEASE.
See Landlord and Tenant, 7.

TESTAMENTARY CAPACITY.
See Surrogate Courts—Will, 25, 27, 28, 29.

THEFT.
See Criminal Law, 8.

THIRD PARTIES.
See Nuisance, 3.

THREATS.
See Criminal Law, 4—Husband and Wife, 13.

TIMBER.
Cutting and Removal—Payment for—Credit—Tender—Payment
of Money into Court—Payment out—Costs.  MeGirr v.
Standeaven, 15 0.W.N. 467.—FaLconBripGE, C.J.K.B.

See Contract, 38—Damages, 3—Water, 2.

TIME.
See Appeal, 4—Contract, 28, 31, 32, 43—Nuisance, 1—Ontario
Temperance Act, 4—Street Railway, 9—Trial, 2—Vendor
and Purchaser, 9.

TITLE TO LAND.

Lost Deed—Failure to Prove—Reference in Will to Deed—
Recovery of Possession—Lien for Improvements Made in
Mistake of Title—Damages for Removal of Chattels. Tanner
v. Sutor, 15 O.W.N. 349.—BrrrroON, J.

See Deed—Mortgage, 3, 7—Vendor and Purchaser, 11, 12, 13, 14,
16. '

TOLLS.
See Water, 2.

- TOTAL DISABILITY.
See Insurance, 1.

TRADE-NAME. i
1. Deception—Use of Similar Name and Label—Sale of Goods—
Likelihood of Purchasers being Deceived—Evidence—Sus-
picious Circumstances—Aection to Restrain Use of Name and
Label—Dismissal without Costs—Appeal-—Dismissal with
Costs.  Canadian H. W. Gossard Co. Limited v. Dominion
Corset Co. Limited, 15 O.W.N. 103.—Arp. D1v.
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TRADE-NAME—Continued.
2. Infringement—* Passing-off »__Fvidence—Deception—Reason-
able Possibility of Deception. Rubberset Co. Limited v.
Boeckh Brothers Co. Limited, 15 O.W.N. 180.—MasTEN, J.

TREATY.
See Water, 1. o
| TRESPASS TO LAND.
See Damages, 3—Water, 1.

TRESPASSER.
See Municipal Corporations, 20—Negligence, 8.

TRIAL.
1. Jury Notice—Order Striking out—Action for Injunction and
Account. ~ Mining Corporation of Canada Limited v. Irwin,
15 O.W.N. 64.—MASTEN, J. (CHRs.)

2. Notice of Trial-—Regularity——Rules 173 (1), 248—Computa-
tion of Period of 10 Days—Practice. Mayfair Investments
Limited v. Somers, 15 O.W.N. 95.—LENNOX, J.

3. Place of Trial—Rule 245 (b)—Place of Residence of Plaintiff at
Date of Delivery of Statement of Claim—What is Necessary
to Effect Change in Place of Residence. Doan v. Emerson,
15 O.W.N. 457.—MASTEN, J. (Curs.)

See Appeal, 2—Costs, 6, 7—Criminal Law, 2, 6—Injunction, 2—
Judgment, 1-—Master and Servant, 3—Negligence, 5—Refer-
ence—>Slander, 1—Street Railway, 7—Surrogate Courts—
Vendor and Purchaser, 11—Writ of Summons.

TRUST COMPANY.
See Company, 7.

. TRUSTEE ACT.
See Executors and Administrators, 1—Seduction—Trusts and
Trustees, 1.

TRUSTS AND TRUSTEES.

1. Compensation of Trustees—Trustee Act, R.S.0. 1914 ch. 121,
sec. 67—Scale of Allowance Fixed by Surrogate Court in
Respect of other Parts of Estate—Diligence and Capacity of
Trustee—Reasonable Allowance—Minimising of Responsi-
bility—Percentage on Taking over and Distributing Estate—
Value of Work Done—Value of Estate=—Arbitrary Sum
Allowed where Estate Large and Duties of Trustees Simple.
Re Hughes, 15 O.W.N. 72, 43 0.L.R. 594.—RosE, J.
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TRUSTS AND TRUSTEES—Continued.

2. Conveyance of Land to Defendants—Parol Agreement with
Plaintiff to Sell and for Payment to him of Surplus of Pro-
ceeds of Sale after Payment of what it *“Cost”’ Defendants—
Enforcement of Trust—Ascertainment of “Cost”—Deduc-
tion for Improvements—Claim for Wages—Services Ren-

dered by Member of Household. MeKibbon v. Welbanks,
15 O.W.N. 153.—RosE, J.

3. Disposition of Fund Representing Surplus Proceeds of Mort-
gage Sale—Executors-Account—-Settlement—Right of Chil-

dren of Settlors. Janisse v. C urry, 15 O.W.N. 301.—MippLE-
TON, J.

4. Purchase of Residence for Cestui que Trust—Departure from
Terms of Trust Deed—Consent of all Persons Interested——

Declaration—Costs.  Re Bacque Trusts, 15 O.W.N. 33.—
Roskg, J. ‘

See Assignments and Preferences, 3—FExecutors and Adminis-
trators, 2—Husband and Wife, 8, 10—Infant, 4—Principal
and Agent, 6—Railway, 2—Schools—Will, 10, 19, 20.

ULTIMATE NEGLIGENCE.
See Negligence, 6, 13.

v ULTRA VIRES.
See Company, 1—Constitutional Law.

UNDERTAKING. 2

See Contempt, of Court—Contract, 12, 35—Expropriation of Land
—Husband and Wife,. 7.

UNDERWRITING.
See Contract, 43.

UNDUE INFLUENCE.
See Husband and Wife, 14, 15—Surrogate Courts—Will, 25, 27, 28.

VALUATION OF SECURITY.
See Guaranty, 1.

i VENDOR AND PURCHASER. :

1. Agreement for Exchange of Lands—Refusal of Defendant to
Carry out—Action for Specific Performance—Unfounded
Defence of Fraud—Defence that Bargain not Final—Failure
on Facts—Sale of Plaintiff’s Land by Mortgagee—No Surplus

e
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VENDOR AND PURCHASER—Continued. .
Existing  after Satisfaction of Mortgage-claim—Awurd of
Specific Performance Inequitab1e~Damages—Nominal Dam-
ages—Commission Payable by Plaintiff—Costs. Moore v.

Imeson, 15 O.W.N. 991 —MIDDLETON, J.

2. Agreement for Sale of Land—Aection by Assignee of Purchaser
for Specific Performance—Agreement Forfeited by Vendors
and Land Resold before Assignment—Assignee (by Error)
Assured by Vendors that Agreement 1n Force—Acceptance
of Payment on Account .of Purchase-money—Agreement not
Capable of Performance by Reason of Intervention of Right
of Third Person—Damages—Measure of—Recovery only of
Money Paid by Assignee to Assignor and Money Paid to
Vendors by Assignee—Set-off—Costs. Lee v. Gundy &
Gundy, 15 O.W.N. 992.—MIDDLETON, J.

3. Agreement for Sale of Land—Action by “Vendor for Specific
Performance——Misrepresentations by Vendor—Failure to
Prove—Purchaser Acting upon his own Judgment—Inspec-
tion of Land—Impossibility of Placing Parties in Original
Positions—Failure of Claim for Rescission—Findings of Trial
Judge—Appeal. Ferris v. Edwards, 15 O.W.N. 361.—Arr.
Div.

4. Agreement for Sale of Land—Action for Balance of Purchase-
price — Deductions — Interest — Costs. Proctor v. Décarie,
15 O.W.N. 272.—LENNOX, J.

5. Agreement for Sale of Land—Action for Instalment of Pur-
chase-money—Misrepresentations by Agent of Vendor—
Failure to Prove—Undertaking to Resell—Acquiescence—
Ratification—Evidence.  Davis v. Whittington, 15 O.W.N.
160.—Arp. D1v.

6. Agreement for Sale of Land—Assignment of another Agreement
—_Exchange—Fraud—~Findings of Fact of Trial Judge—Dis-
missal of Action——Costs. Masson v. Shaw, 15 O.W.N. 438.—
LATCHFORD, J.

7. Agreement for Sale of Land—Authority of Agent of Vendor—
Statute of Frauds—Specific Performance—Diseretion—
Appeal. Hetting V. Smeeth, 15 0.W.N. 162.—Arp. D1v.

8. Agreement for Sale of Land—Breach by Vendors—Convey-
ance to another Purchaser—Damages for Breach. Pilkey v.
Pyne, 15 O.W.N. 162.—Arp. Di1v.

9. Agreement for Sale of Land—Construction—Legal Title not
in Vendor—Time for Making Conveyance—*‘ All Reasonable
Diligence to Obtain Title’’—Action for Return of Purchase-
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11,

12.

13.

14.

16.
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VENDOR AND PURCHASER—Continued.
money—Absence of Notice to Convey within Certain Time—
Vendor not in Default. Jermy v. Hodson, 15 O.W.N. 323.—
Rose, J. \

Agreement for Sale of ‘Land—Inability of Purchaser to Make
Title to Small Portion—M ateriality—Specific Performance
with Compensation—Application of Rule—Compensation,
how to be Fixed—Resale by Vendor—Attempt to Forfeit
Sale-deposit—Action by Purchaser to Recover—Provision in
Agreement for Return of Deposit. Bowes v. V. auz, 15 0.W.N.
61, 43 O.L.R. 521.—M1pLETON, J.

Agreement for Sale of Land—Objections to Title—Building
Restrictions—Application under Vendors and Purchasers
Act—Conflicting Affidavits—Direction for Trial of Questions

" Arising upon Oral Evidence.  Re Foster and Rutherford,

15 O.W.N. 113.—Lenvox, J.

Agreement for Sale of Land—Objections to Title—Buildings
Encroaching on other Land—Failure to Shew Easement—
Abatement of Purchase-money—Application under Vendors
and Purchasers Act—Dismissal—Costs. Re Davis and Moss,
15 O.W.N. 111.—LArcHFoRD, J.

Agreement for Sale of Land—Objections to Title—Default of
Purchaser under Previous Agreement—Power of Sale on one
Month’s Default without Notice—Exercise of, by New Sale—
Rights of First Purchaser and his Assignees. Re Lee and
Sanagan, 15 O.W.N. 437 —SUTHERLAND, J.

Agreement for Sale of Land—Objections to Title—Power of
Appointment—Validity of Execution—Conveyancing and
Law of Property Act, R.S.0. 1914 ch. 109, sec. 24—Dis-
charge of Mortgage Made to Executors—Necessity for Execu-
tion by All—Special Power Given to Majority. Re Spellman
and Litonitz, 15 O.W.N. 107, 44 O.L.R. 30.—MEREDITH,
CJd.CP.

. Agreement for Sale of Land—Purchase-money Payable in

Instalments—Destruction by Fire of Buildings on Land—
Application of Insurance Money—Instalments not yet Due—
Vendor’s Lien—*Mortgage”’—Mortgages Act, R.S.0. 1914
ch. 112, sees. 2 (d), 6—Security for Future Instalments—Pay-
ment into Court. Scott v. Crinnian, 14 O.W.N. 359, 43 O.L.R.
430.—Farconsrmbge, C.J.K.B.

Agreement for Sale of Land—Purchase-money Payable by
Instalments—Title to be Made after Deferred Payments Com-
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VENDOR AND PURCHASER—Continued.
pleted—Default by Purchaser—Possession Resumed by Ven-
dor—Intention to Terminate Agreement not Shewn—Action
by Purchaser to Recover Part of Purchase-money Paid—
Counterclaim for Specific Performance—Claim for Conver-
sion——Judgment—~Account———Deductfons——Damages—-Interest
—Appeal—Costs. Mann v. Gray, 15 O.W.N. 181.—App. D1v.

17. Agreement for Sale of Land—Purchaser to Choose Particular
Lot—Price not Mentioned in Writing—Oral and Unenforce-
able Contract—Statute of Frauds—Vendor Willing to Con-
vey Lot Chosen—Sale-deposit—Action to Recover—Finding
of Fact of Trial Judge—Appeal. H arrison v. Wrights Limited,
15 O.W.N. 442 —App. D1v.

18. Ag eement for Sale of Land (House and Lot by Street Num-
ber)—Conveyance of Lot according to Plan of Survey—
Covenant for Title—Extended Meaning of, by Short Forms
of Conveyances Act—House Encroaching on Next Lot—
Removal of House—Cost of—Damages Recovered by Pur-
chaser against Vendor—Equitable Right to Reformation of
Deed of Conveyance. Hickman v. Warman, 15 O.W.N. 201,

44 O.LR. 257.—Arpp. D1v.
See Company, 5, 6—Contract, 35—Deed—Fraud and Misrepre-
sentation, 1, 2—Mortgage, 6.

VENDOR’S LIEN.
See Vendor and Purchaser, 15—Will, 23.

VENUE.
See Trial, 3.

, VERDICT. ;
See Criminal Law, 6—Interest—Libel, 2, 6—Street Railway, 5.

VESTING ORDER.
See Mines and Mining, 3.

: VIS MAJOR.
See Contract, 25—Water, 1. |

4 j VOLUNTEER.
See Municipal Corporations, 20

: WAGERING.
See Criminal Law, 3. :
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WAGES.
Company, 3—Trusts and Trustees, 2.

WAIVER.
Contract, 9, 35, 44—Insurance, 7—Landlord and Tenant, 1, 7.

WAR MEASURES ACT.
Criminal Law, 5.

WAREHOUSE RECEIPT.
Contract, 36.

WARRANTY.
Company, 5—=Sale of Goods, 1, 2, 4.

s WATER.:

1. Erection by Power Company of Dam in Navigable River—

Flooding of Lands above Dam—Trespass—Ashburton Treaty
of 1842, art. II.—Provision for Open Water Communications
—Damage Complained of not Arising from Interference with
Right of Passage—Abrogation of Treaty by Arrangement
between Canada and United States—Approval of Works by
Order of Governor-General in Council—Special Aect, 4 & 5
Edw. VII. ch. 139 (D.)—General Act respecting Works Con-
structed in or over Navigable Waters, R.S.C. 1886 ch. 92,
secs. 1-0—Advantage of Navigation—DBritish North America
Act, sec. 91 (10)—Validity of Order in Council—Representa-
tion as to Statutory Charge of Compensation for Damage to
Lands—Condition or Limitation of Powers—Obligation to
Make Compensation—Cause of Flooding—Actus Dei or Vis
Major—Claims of Squatters upon Crown Lands—Agreement
between Crown and Company—Right to Flood Lands—
Claims of Owners of Lands—Prescription—Flooding in Part
Caused by Dam—Assessment of Damages for Part of Injury—
Absence of Negligence.  Smauth v. Ontario and Minnesota
Power Co. Limited, 15 O.W.N. 116, 44 O.L.R. 43.—Arp. D1v.

2. Floatable Stream—Intermixing of Logs of Plaintiffs and

Defendants—Claim and Counterclaim for Services Rendered
by each Party to the other—Remedy under Saw Logs Driving
Act, R.S.0. 1914 ch. 131, secs. 9, 10, 11, 16—Jurisdiction of
Court Taken away—Conversion of Booms—Tolls—Obstruc-
tion ‘of Flow of Water—Dam—Refusal to Release Stored
Water—Dismissal of Action—Recovery on Part of Counter-
claim—Costs. Central Contracting Co. Limited v. Russell
Timber Co. Limited, 15 O.W.N. 415.—RosE, J.

DL W T ———
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WATER—Continued.
3. Shore of Navigable Lake—Meaning of ‘“Shore”’—Space
between High and Low Water Marks.  Stover v. Lavoia,
15 0.W.N. 128.—Bo¥Db, C. (Correction of report in (1906)

8 0.W.R.'398, 399.)

Sée Contract, 27—Ditches and Watercourses—Landlord and
Tenant, 4—Nunicipal Corporations, 7, 8, 9, 10, 17—Nuis-
ance, 3—Patent for Land—Reference—Ship.

WATER-CARRIAGE OF GOODS ACT.
See Ship.

WATER SUPPLY.
See Municipal Corporations, 1, 2.

: WAY.

1. Basement—Private Right of Way Appurtenant to Land—
Extinction by Sale of Servient Tenement for Taxes—Method
of Assessment—Confirmation by- Statute—Sale and Con-
veyance Declared Valid—Municipal Act, R.S.0. 1897 ch. 223,
sec. 2 (8)—Assessment Act, R.S.0. 1897 ch. 224, secs. 7, 149—
3 Bdw. VII. ch. 86, sec. 8—7 Edw. VII. ch. 95, sec. 9. A.J.
Reach Co. v. Crosland, 14 O.W.N. 247, 15 O.W.N. 85, 43
0.L.R. 209, 635.—MULOCK, C.J.Ex—Arp. D1v.

9. REasement—Private Right of Way over Adjacent Land—Reser-
vation or Exception in Deed of Conveyance—Construction—
Ascertainment of Land to which Easement is Appurtenant—
Use of Way in Connection with other Lands of Grantor.
Miller v. Tipling. 14 O.W.N. 185, 43 O.L.R. 88.—Avrp. D1v.

See Highway.
WEIGHTS AND MEASURES. .

See Municipal Corporations, 3,4.

WHARF.
See Negligence, 1.

WILL.

1. Charitable Gifts—Estate of Testatrix Consisting Solely of
Mortgage on Land—Mortgage Declared to be Personalty—
Mortmain and Charitable Uses Act, R.S.0. 1914 ch. 103,
sec. 2 (1) (¢)—Money Secured on Land’—Representation
of Estate of Absentee. Re St. Amand, 15 O.W.N. 165.—

Lexnox, J.



576 THE ONTARIO WEEKLY NOTES.

WILL—Continued.

2. Construction—Bequest of Annuity Charged on Land—Specific
Pecuniary Legacies—Out of what Property Payable—Whether
Charged on Land—Specific and Residuary Legacies—Descrip-
tion of Property as “‘in England”’ and “in Canada.” Re New-
combe, 14 O.W.N. 103, 42 O.L.R. 590.—MIpDLETON, J.

3. Construction—Bequest of Residue to Charitable Institution—
Inaccurate but Sufficient Description—Residue Payable after
Payment of other Legacies in Full—Absentee Legatees—Pre-
sumption of Death—Lapsed Legacies—Benefit of Residuary
Legatee — Declaration — Distribution of Estate — Costs.
Sisters of St. Joseph of the Diocese of Hamilton v. Walsh,
15 O.W.N. 12.—Lzexnox; J.

4. Construction—Bequest of Residue to Specific Legatees in Pro-
portion to the Amount or Value of their Legacies—Inclusion of
Beneficiaries of Bequest in Trust of Sum of Money to “Pur-
chase a Home”’—Exclusion of “General Fund” of Church—
Bequests of Mortgages—Interest Accrued and Unpaid at
Testator’s Death. Re Colbert, 15 0.W.N. 459.—KgLLY, J.

5. Construction—Devise and Bequest of Real and Personal Prop-
erty—‘Heirs and Assigns”’—Estate in Fee Simple in Land—
Absolute Interest in Personalty-—Application for Order
Declaring Construction of Will—Costs.  Re Kendrew, 14
O.W.N. 243, 43 O.L.R. 185.—MEgrEpiTH, C.J.C.P.

6. Construction—Devise of Farm to Son for Life Subject to
Charge of Legacies and Annuity to Widow—Death of Son
before Payment of Legacies—Survival of Widow—Residuary
Gift—Sale of Farm—Disposition of Proceeds. Re Smith,
15 O.W.N. 45.—MEgrepitH, C.J.C.P.

7. Construction—Devise to Children—Devise over in Event of
Children Dying without Issue—Children Surviving Mother—
Estate in Fee—Wills Act, R.S.0. 1914 ch. 120, sec. 33—
54 Vict. ch. 18, sec. 1-—56 Vict. ch. 20, sec. 1—Devolution of
Estates Act, R.S.0. 1897 ch. 127, sec. 13 (1). Re Coté, 14
O.W.N. 419.—LATCHFORD, J.

8. Construction—Devises to Children with Remainders to Grand-
children—Grandchildren Taking per Stirpes—Child Dying
without Children—Intestacy as to Remainder. = Re Arm-
strong, 15 O.W.N. 271.—Ri1pDELL, J.

9. Construction—Devise to Son—Limitation—Death without
Issue”’—TIssue Surviving Son—Originating Notice—Rule 604
—Wills' Act, sec. 33—Costs. Re Ronson, 15 OW.N. 1.—
MEerepiTH, C.J.C.P.
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WILL—Continued.
Construction—Disposition of Trust Fund—Income—Princi-
pal—Death of one Beneficiary—Share Divided between Sur-
viving Beneficiaries—Vested Interests—Immediate Payment.
Re Farrell, 15 O.W.N. 447 —LENNOX, J.

Construction—Distribution of Residue among Members of
Class of Lega_tees——“Legatees” Confined to Persons Given
Direct, Pecuniary Leg‘acies——Application for Determination of
Question of Construction—-Costs——Executors—~Beneﬁciaries.

Re Fulton, 15 0.W.N. 990 .—MIDDLETON, J.

Construction—Effect of Codicil—Revocation of Gifts Made
by Will—Substituted Residuary Clause—Devise—Estate of
Devisee—Fee Simple—Gift of Income for Limited Period.
Re Robb, 15 O.W.N. 287.—MIDDLETON, J.

Construction—Effect of Codicils—Estate—Fee Simple—Life-
estate—Remainder—Wills Act, sec. 31—Devolution of Estates
Act, secs. 3 (1), 30, 31—Devise to «Grandchildren” of Chil-
dren Read as Devise to ¢«Children” of Children—Context—
Intention of Testatrix. Re Armstrong, 15 OW.N. 148—
RippELL, J.

Construction—Gift of Land and Personalty to Son Subject
to Payment to Daughter of Sum of Money and Giving her a
Home while Unmarried—Death of Son Shortly after Death
of Testatrix—Provision for Daughter Charged on both Realty
and Personalty—Condition — Forfeiture — Impossibility of
Literal Performance. Re Latimer, 15 O.W.N. 432.—LEN-

. NOX, J.

Construction—Legacies to Married Women, to be Settled
upon them for their Separate Use——Payment to Legatees
Directly. Re Winn, 15 O.W.N. 989.—MIDDLETON, J.

Construction—Provision for Maintenance of Widow and
Children——Income——Corpus-—Executors — Power of Sale —
Discretion—Provision for Widow in Event of Remarriage—
“Possession”——0wnership———Absolute Gift of Part of Estate.
Re Tessier, 15 0.W.N. 458 —KELLY, J.

Construction—Residue of Kstate Divided into Shares and
Shares Given to Named Persons—Codicil Directing that Sum
be Deducted from the Shares of each of three Legatees—Sums
Deducted to be otherwise Applied” by Executors—No Direc-

" tion Given as to Disposition of Sums Deducted—Declaration

of Intestacy as to these Sums. Re Walmsley, 15 O.W.N. 436.
—RosE, J.
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WILL-—Continued.

18. Constructien—Specific Devises of Different Portions of one

19.

20.

21.

22.

23.

24.

25.

Farm—Descriptions in - Will—Evidence—Conflicting Con-
structions.  Re Mailloux, St. Louis v. Maillouzx, 15 O.W.N.
211.—App. Div.

Construction—Trust for Maintenance of Dwelling-house as
Home for Widow and Daughters—Payment to Widow of
Lump-sum in Lieu of Dower—Election—Sale of House—
Residuary Devise—Rights as to Occupancy of House. Re Cleg-
horn, 15 O.W.N. 444 —RosE, J.

Construction—Trust Fund Created by Will—Income or Part
thereof to be Applied by Trustees in their Discretion to Main-
tenance of Daughter during Life—Division of Fund among
other Children of Testatrix on Death of Daughter Named—
Right of Daughter to Entire Income—Discretion of Trustees
Uncontrolled by Court unless Dishonesty Shewn. -Re Black,
15 O.W.N. 290.—MIDDLETON, J.

Construction—Widow’s Annuity Declared First Charge on
Net Income of Residuary Estate—Deficiency—Resort to
Corpus—Abatement of Legacies—Costs. Re Daly, 15 0.W.N.
32, 97—Rosg, J.

Devise of Land to Municipal Corporation for Public Park—
Acceptance on Conditions of Will—Condition as to Order and
Repair—Breach—Action for Mandatory Order to Corpora-
tion to Keep in Order and Repair—Obligation to Superintend
Performance not Accepted by Court—Forfeiture for Breach—
Action for Declaration—Continuous Breach Beginning more
than 10 Years before Action—Limitations Act, R.S.0. 1914
ch. 75, secs. 5, 6 (9). *Matheson v. Town of Mitchell, 15
O.W.N. 314.—RosE, J.

Direction for Sale of Property to Person Named—=Security for
Payment of Price—Executors—Vendor’s Lien. Re Harris,
15 O.W.N. 31, 43 O.L.R. 476.~—MIDDLETON, J.

Two Testamentary Documents Executed by Testatrix in
Existence at Death—Alterations Made in Earlier Document
after Execution without Re-execution—Reference in Later
Document to Earlier Document—“If the Stroked one Stands
Take it”’—Later Document alone Admitted to Probate.
Grant v. Grant, 15 O.W.N. 167, 44 O.L.R. 143.—RoskE, J.

Validity—Action to Set aside Letters Probate—FEvidence—
Onus—Testamentary Capacity—Undue Influence—Finding
of Trial Judge—Reversal on Appeal. Gallagher v. Woodman,
15 O.W.N. 157, 44 O.L.R. 98.—Arp. D1v.



T —

26.

27.

28.

29.

See

INDEX. 579

WILL—Continued.

Validity—Document Propounded as Last Will of Testator—

Onus—Suspicious Circumstances Surrounding Preparation

and Execution of Document—~Evidence—Finding of Trial -
Judge in Favour of Will—No Finding upon Question of Dis-

charge of Onus—Appeal—Affidavits Discrediting Important

Witness at Trial—New Trial. Sellers v. Sullivan, 15 O.W.N.

65, 43 O.L.R. 528 —A¥PP. Div.

Validity—Due Execution—Testamentary Capacity—Undue
Inﬂuence—-—Evidence——Conspiracy——Testimony of Attesting
Witnesses—Findings of Trial Judge—Appeal—Costs. New-
combe v. Evans, 14 O.W.N. 154, 43 O.L.R. 1.—Arp. D1v.

Validity——Evidence—Proof of Due Execution and Testa-
mentary Capacity—Failure to Shew that Document Pro-
pounded was Expression of True Will of Testatrix—Duty of
Solicitor Preparing Will on Instructions of Persons Benefited—
Undue Influence of Near Relations—Finding of Trial Judge—
Action to Set aside Gifts of Property Made by Testatrix in
Lifetime—Relations in Position to Exercise Influence—Pre-
sumption——Onus——Parties——Amendment——Addition of Per-
sonal Representative. Wannamaker v. Livingston, 14 O.W.N.

258, 43 O.L.R. 243 —App. Di1v.
Validity—Testamentary Incapacity—Testator Incapable at

Time of Instructions of Remembering Relations with Claims
upon his Bounty—Inertia—Will Executed three Days after

Instructions and one Day before Death—Destruction of

Mentality by Disease—Revocation of Probate. *Faulkner v.
Faulkner, 15 O.W.N. 330.—MIDDLETON, J.

Contract, 11, 16, 24—Deed—Executors and Administrators—
Infant, 1—Insurance, 8—Receiver—Surrogate Courts—Title
to Land.

WINDING-UP.

See Company, 7, 10, 11—Costs, 3.

WITNESS FEES.

See Costs, 6.

WITNESSES.

See Appeal, 1—Contract, 22, 29—Criminal Law, 2, 6—Libel, 5—

Master and Servant, 1—Ontario Temperance Act, 2—Will,
26, 27. ,
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; ; WORDS.
‘About’—See ConTrACT, 29.

“Accident”—See INSURANCE, 1.

“According to Plans”—See ConTrACT, 18.

“A tual Need”—See ONTARIO TEMPERANCE Act, 5.

“Aid to any Charitable Institution”—See MunicIpaL CoRPORA-
TIONS, 12. ,

“All Reasonable Diligence to Obtain Title”—See VENDOR AND
PURCHASER, 9.

“ Amalgamation’—See ConTrACT, 27.

““Anglican”’—See INFANT, 3.

‘““ Approximate’’—See ConTRACT, 29.

“As Required”—See ConTrACT, 31, 32.

“Borrowing Shares’’—See BROKERS. ;

““Charity’—See MuniciparL, CORPORATIONS, 12.

““Children’’——See WirL1, 13.

“Closing out”’—See BROKERS.

“Conditions’—See WRIT OF SUMMONS.

“Cost”’—See TrusTs AND TRUSTEES, 2.

“Costs Thrown away”’—See CosTs, 7.

“Court”—See STREET RAILWAY, 9.

““Current Contract”’—See CoNTRACT, 28.

“Death without Issue””’—See WiLL, 9.

“Due Diligence ’—See Surp.

“ Easement’’—See MunicipaL CORPORATIONS, 13.

“Equitable on Facts’—See SALE oF Goops, 1.

“Estimated Value’’—See INSURANCE, 3.

“Finally Dispose of the Whole or any Part of the Action”—See
APPEAL, 5.

“Fixtures”’—See MORTGAGE, 5..

“Grandchildren ’—See WiLL, 13.

“Gross Negligence ’—See Hicaway, 6, 8.

‘“‘Heirs and Assigns’’—See WiLL, 5.

“If the Stroked one Stands Take it"—See WiLL, 24.

“Insurance Policy ’—See INSURANCE, 8.

“Involves a Criminal Charge’’—See LI1BEL, 4.

“Judgment not Judicial ’—See SALE or Goobs, 1.

“Labourers, Servants, and Apprentices’’—See CoMPANY, 3.

“Legatees”—See WiLL, 11.

“Loan”’—See Company, 1.

“Marking up”’—See BROKERS.

““Matters of Account’’—See REFERENCE.

“Milk-dealer’—See RESTRAINT OF TRADE.

“Mill-run”’—See CoNTRACT, 38.

““Money Lent’’—See MORTGAGE, 4.

‘““Money Secured on Land”’—See Wiy, 1.
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WORDS—-—-C ontinued.

‘o
More or Less’’—See CONTRACT, 37.
PURCHASER, 15.

:: Mortgage '—See VENDOR AND
Neglected Child”—=See INFANT, 3
ANCE AcCT, 3.

“Other Disposa
::Otherwise Applied
“Owngr”—See ONT
3 Passing-off 1_—See TrADE-NAME

Personal Estate”——See INSURANCE,

«Ppossession’ __See WILL, 16.

« preparation 10T Trial "—See CosTs,; 7-
«Pprocure’—S€€ CrmINAL LAY,

£ Prospectus”—-See COMPANY, 4

« protestant 1__Qee INFANT, 3.

«publicly Express”——See CriviNAL LAW, i
“Ratepayers”——-See MuNICIPAL CORPORATIONS, 16.
al”’—See J UDGMENT; 2

«Rock’’—See CONTRACT, 19.
««geaworthiness »__See SHIP:
“Servant”——See (ClOMPANY; 3-
t Opening Navigation”f'See CONTRACT, 21-

2 Statement n—Se
»__See DIVI

“Sum in Dispute

«Superior Court”’—5See STREET RAILWAY,

. Supplied”——See MUNICIPAL CORPORATIONS
“Supplying”_—-See MuUNICI
«Terms Usual "—See CoONTRACT; 21-
“Verdict”—‘See INTEREST-

£ Wilfully”——See FINES AND PENALTIES:

«with the Approval of the Municipal rd’—See MUNICIPAL

CORPORATIONS, :

WORK AND LABOUR.
See Architect—-—Contra.ct, 5, 18, 19, 23, 44-*Municipal Corpora~
tions, 6-
COMPENSATION ACT.
ard—«Right to Resort

WORKMEN’S
t/Jurisdiction of Bo
1)- Murphy V- City of

Contractor——‘Assessmen
to Court—4 Geo. ch. 25, sec-
Toronto, 1410.W.N 158, 43 O.L:R- 99.—Arpp. DIV:

48—15 0.W.N.
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WRIT OF SUMMONS.

Foreign Defendants—Service of Notice of Writ out of Ontario—
Ontario Companies Act, sec. 151, sub-secs. 6 and 7, Added by
8 Geo. V. ch. 20, sec. 30—Action by Mining Company—
Enforcement of Call on Shares—‘‘Conditions” of Service—
Rules 25-30—Validity of Call—Application of New Sub-
sections—Special Act, 7 Edw. VII. ch. 117—Validity of Call—
General Statutory Power—Question for Trial—Jurisdiction
of Court—Leave to Enter Conditional Appearance. Superior
Copper Co. Limited v. Perry and Sutton, 15 O.W.N. 104,
44 O.L.R. 24 —Rosg, J. (Cags.)

See Constitutional Law, 2—Mortgage, 8.

; WRONGFUL DISMISSAL.
See Master and Servant, 2.




