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By the death of Lord Watson the English judiciary loses one
of its most able men. He died somewhat unexpectedly at the age
of seventy-one, still in the full enjoyment of all his faculties.
In 1831 he bhecame an advocate of the Scotch Bar, but was
for some ten years but little known. In 1874 he was appointed by
Lord Beaconsfield Solicitor-General for Scotland.  In this position
his legal gifts were soon recognized, and in 1880 he was created
a Lord of Appeal in Ordinary. He held this position for nearly
twenty years, rendering most v.luable service to his country.
Lord Watson had a considerable share in the interpretation of
doubtful clauses of the British North America Act, and his judg-
ments on these and other important questions are s.aid to be some
of the hest judicial deliverances of the Judicial Committee of the
Privy Council.

The annual report of the Inspector of Livision Courts for
Ontario i3 just received. An excuse is made for its tardy appear-
ance, which, however, scarcely seems to meet the occasion. The
volume of business doue in these Courts may be gathered from the
stateinent that the nuruber of suits entered was 40,686, the claims
aggregating $1,519,000. A number of suits are, of course, settled
out of Court. Trial by jury does not find much favour in these
Courts, the total number for the year being 203. The County of
York leads oft with 20 out of over 4,000 suits entered. North-
umbesland and Durham come next with a larger average of 18
out of rzoo suits, followed by Huron with 16 out of over goo
suits, Carlton, on the other hand, with 2,169 suits, troubled with
juries not at all. We are not in a position to say whether there is
any special reason for these differences or whether they are merely
accidental.

The question as to how far punctuation may be considered in
construing statutes, recently came up for discussion in Tyrel/ v.
City of New Vork, 53 N.E. Rep. 1111, The statute in question
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was in reference to the salaries of men employed in the strect
cleaning department of that city, the wording being as follows :-
“ Of section foremen, $1,000 each ; of the assistant stable foremen,
$000 each ; of the hostlers, $720 each, and extra pay for work on :
Sundays.” The plaintiff, who had been a section foreman, per- 777
formed certain work on Sundays for which he claimed additional
compensation, on the ground that the words “and extra pay for
work on Sundays” applied to him as well as to the hostlers. The
Court of Appeals held that he was not so entitled, the position of
the semi-colons indicating that the ~:iia pay referring only to the
hostlers, The Court said: * The punctuation of a statute is of
material aid in learning the intention of the legislature, While
an Act of Parliament is enacted as read, and the original rolls
contain 1o marks of punctuation, a statute of this State is enacted
as read and printed, so that the punctuation is a part of the Act as
passed. . . . . The punctuation is, however, subordinate to the
text, and is never allowed to control its plain meaning ; but whea
the meaning is not plain, resort may be had to those marks which
for centuries have been in common use to divide writings into
' sentences, and sentences into paragraphs and clauses, in order to
make the author’s meaning clear.”” So far as the revised statutes
of Canada and Ontario are concerned, the “printed roll,” properly
attested as by statute provided, is the law of the land.

A correspe Jent writes as follows: “When -ve see lHigh
Court judges persistently violating the law requiring them to
e reside in Toronto, one is tempted to wonder whether there is no

authority to compel obedience, or whether those who transgress
: herein consider themselves above the law, The example at all
events is not cdifying, and may, on occasion, well provoke a retort,
of which it would be difficult to deny the justice.”

In reference to which we may observe that we have heard it said
that the learned judge, who apparently pays the most conspicuous
disregard to the statute referred to, claims that he is not bound by
its provisions because he was appointed before June 29, 1897, the
date of its passage. We assume this must be correct, for although
the statute enables the Governor-General in Council to permit a
judge to reside elsewhere in the Province for a specified time, yet
we presume if such a permission were granted it would be made
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public, and so far as we know there has been no such leave granted
to the Jearned judge we refer to, Whatever question there may
be as to the law there is nonc as to the inconvenience resulting
from a-High Court judge permanently residing outside of Toronto.
It is a continual source of annoyance not only to practitioners but
also to the other members of the bench. It operates in this way.
It is often the cause at the beginning of the week of keeping the
bar, solicitors, litigants and witnesses waiting for hours the arrival
of the judge, because, to suit his convenience, the Court at which
he is to preside cannot be opened at the usual hour. At the other
end of the week it has the opposite effect, and the sittings are
held at an unusual hour and business is rushed through to enable
the judge to catch a midday train for his distant home on Friday,
and any business which turns up on Saturday is either neglected
or thrown upon one of the judges who live in Toronto, This
being so it would seem to be time that some steps were taken to
«abate the uuisance.” We do not venture to suggest what the
remedy should be, but feel in duty bound to call attentir1 to the
grievance,

ENGLISH CASES.

EDITORIAL REVIEW OF CURRENT ENGLISH
DECISIONS.

{Registered {n acvordance with the Copyright Act)

MASTER AND SERVANT - CONTRACT - DISMISSAL - MISCONDUCT OF SERVANT —
WORKMAN —FORGETFULNESS,

Baster v, London & County Printing Works (1899) 1 Q.B. gor,
was a case stated by a magistrate between a servant and his
master, who had been summarily dismissed from his employment
for a single act of carelessness, which had caused £30 injury to a
valuable printing press. The servant claimed two weeks’ wages
for having been dismissed without notice. The magistrate had
held the dismissal was justifiable, and dismissed the claim, and a
Divisional Court——Darling and Channell, JJ.—upheld his decision.
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BANKRUPTOY--PAYMENT BY MISTAKE OF LAW TO OFFICER OF COURT— MISTAKE,

In ve Rloades (1899) 1t Q.B. gos, although a bankruptey case,
is nevertheless of interest, as being another instance of money paid
to an officer of court under a mistake of luw being ordered to be
refunded to the person rightfully entitled. In this case, an
executrix, having a right of retainer, paid over to the official
receiver of the testator’s estate the assets collected by her in
ignorance of her right. The money being ctill in the official
receiver’s hands, she applied to the Court for an order directing
the official receiver to refund her the amount she was entitled to
have retained in respect of a debt due to herself from the testator's
estate ; and Wright, ], granted the appli¢ation, on the grounii
that an official receiver is an office of the Court, and that, so long
as the money remains under the control of the Court, effect will be
given to the equitable rights of the parties.

COSTS —APPEAL AS TO COSTS—ORDER AGAINST OFFICIAL RECEIVER TO PAY COSTs

PERSONALLY,

I re Raynes Pask Golf Club (1899) 1 Q.B. 961, Wright, |,
held that, where an official receiver appointed for the winding-up
of a company is ordered to pay costs personally, he may appeal
from such order without leave, on the ground that his liability to
pay costs personally is a question of law, and not a mere matter
of discretion ; but he held that so much of the order as deprived
him of costs was discretionary, and therefore not appealable
without leave. Sed quwere, see Ont. Rule 11350(2).

MNEGLIGENGE —BrEACH OF DUTY—CHARTERER OF SHIP, LIABILITY OF, FOR

DEFECTIVE CONDITION OF SHIP,

In Marney v. Scott (1899) 1 Q.B. 986, the plaintiff, a stevedore's
labourer, sued the defendant, a charterer of a ship for damages for
injuries sustained by the plaintiff falling down the hold of the
ship owing to the defective condition of a ladder. The ship was
chartered by the defendant for a single voyage, she being then at
.sea, and in ballast. The charterparty declared the ship was in
every way fit for service, and provided that she should be so
maintained by the owners. On the afternoon of 5th April she
was put at the defendant’s disposal, and he immediately employed
a stevedore to load her, and the plaintiff, who was one of the
stevedore's men, fifteen minutes later had to descend a ladder
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leading to the hold when he fell, owing to the defective condition
of the ladder. Bigham, J., held that he was entitled to recover on
the ground that, when a man intends others to come upon property
of which he is the occupier for the purpose of work or business in
which he is interested, he owes a duty to those who come to use
reasonable care to see that the property and appliances upon it,
‘which are intended to be used in the work, are fit for the
purpose to which they are to be put, and he does not discharge
this duty by merely contracting with competent people to do the
work for him; and if the parties with whom he so contracts fail
to use reasonable care, and damage results, the occupier still
remains liable to the injured party. Bigham, J., further held that,
notwithstanding the short time the ship had been in the defendant’s
control, although it was not incumbent on him to have made a
thorough inspection of the vessel, yet he was bound to make some
examination of it before admitting the stevedore or his men to
work thereon ; and as the slightest inspection of the ladder would
have shown it to be defective, he had been guilty of a neglect of
duty. This ruling, however, seems to be double edged, for, if the
defect in the ladder was so manifest, it would seem something
very like contributory negligence on the plaintiff’s part to have
trusted himself upon it. '

STATUTE OF LIMITATIONS —TENANCY AT WILL—MORTGAGE—REAL PROPERTY
LIMITATION ACT, 1833 (3 & 4 W. 4, C. 27), s8. 2, 7—(R.S.O- €. 133, 58. 4, 5(7) )-

Farman v. Hale (1899) 1 Q.B. 994, was an action of ejectment
in which the defendants set up the Statute of Limitations. The
facts were, that the plaintiff became entitled in fee to the land in
question in 1882. In 1883 he allowed the defendants to occupy
the premises, and they had continued ever since to do so. In 1893
the plaintiff mortgaged the property, and in 1894 the defendants
had knowledge of the mortgage, and there was evidence that
in 1894 they had filled up an income tax paper in which they
described the plaintiff as being the owner of the premises, and
themselves as being the occupiers, and there was also evidence that
they had then, in conversation with third persons, admitted that
they were then tenants at will to the plaintiff. In Qctober, 1898,
the plaintiff served notice to quit on the defendants, and they,
refusing to give up possession, the action was brought in Novem-
ber, 1898. The action was tried by a County Court judge, who

/
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held that the plaintiff was barred by the statute. On appeal,
however, his decision was reversed by Darling and Channell, ],
on the ground that the mortgage, being an alienation of the mort- A
gagor's reversion, had the effect of putting an end to the first = .= : 9
tenancy at will, and that it was then competent for the mortgagor B 3

to create a new tenancy at will, and that the evidence was sufficient
to warrant the finding that a new tenancy at will had in fact been
created between the plaintiff and defendants, and that, consc.
quently, the plaintiff was not barred by the Statute 3 & 4 W. 4,
¢ 27,88 2,7 (See R.S.O.c 133,85 4, 5(7)). This seems to be a
rather technical conclusion, and it is possible that a Court of
Appeal might hold that in order to put an end to a tenancy at
will by an alienation of the lessor’s estate, the alienation must be
an absolute alienation, and not a conditional one, such as a mort-
gage. There can be little doubt that the alleged creation of a new
tenancy at will in the present case is a mere fiction, and one which
never entered the heads of either of the litigants. The fact being
that the defendants continued their occupation after they became
aware of the mortgage under the original tenancy. The wisdom
or propriety of making imaginary contracts between parties in
order to get over the plain effect of a statute, may well be acubted.

ADMINISTRATION —LiMiTED—GRANT AD COLLIGENDUM—NEXT OF KIN ABROAD,

In the goods of Bolton (18g9) P. 186, an application was made
for the grant of limited administration for the purpose of realizing ,
a part of an'intestate’s estate under the following circumstances : '
The deccased was a small shopkeeper supposed to have died
unmarried, and his next of kin, who resided in South America,
had been communicated with, but had not answered, It was shewn
that, if the business of the deceased were sold at once, it would
realize £1¢o, but if the shop were closed it would become value-
less. The applicant, who was a creditor, applied .or a grant ad
colligendum, and Barnes, J., granted the application.

ADMINISTRATION —-DE racto WILL—CITATION AND NON-APPEARANCE OF AL-
LEGED LEGATEES. .
In the goods of Quick, Quick, Quick (1899) P. 187, was an action :
brought to set aside an alleged will. The legatees named therein
were cited and failed to appear. Barnes, J., thereupon ordered
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letters of administration to-issue in favour of the next of kin of
the deceased.

I the goods of Demis (1899) P. 191, is a somewhat similar
case to thelast.—- In this case the deceased had duly executed a
document purporting to be a will. Its validity seems to have
" been disputed. An agreement of compromise was come to

] between the executrix named in the will, on the one hand, and the
members of the deceased’s family on the other. Subsequently, a
citation was issued by the next of kin of the deceased, which was
served on the executrix and sole beneficiary named in the will, to
bring in and prove the will, or show cause why administration
should not issue to the applicant as upon an intestacy. The
executrix not appearing, the grant was made. .

WILL -PROBATE—DMISNOMER OF EXECUTOR IN WILL—RECTIFICATION OF WILL,

In the goods of Cooper (1899) P. 193. In this case the testator
had appointed as executor “the said Thomas Cooper.”” [t was
shewn that the deceased had no friend, child or relative named
Thomas Cooper, but that he had a friend named Thomas
Stevenson, who was named in the will as a trustee along with the
other two persons properly named as executors. Jeune, P.P.D,
ordered the name of “Cooper” to be omitted from the exemplifi-
cation of the will tor probate, so that the name of the executor
would appear as “ Thomas —— ;" and following /u the goods of
De Rosas (1877) 2 P.D. 66, he granted probate to the applicant,
who was directed to be described in the grant as “ Thomas
Stevenson, in the will described as Thomas " This seems a
ra.aer roundabout way of declaring that, by the executor described
in the will as “ Thomas Cooper,” the testator meant and intended
“Thomas Stevenson.”

k MEASURE OF DAMAGES—HUSBAND AND WIFE LIVING SEPARATE—ADULTERY
; OF WIFE,

Evans v, Evans (1899) P. 193, although a divorce case, may be
' & usefui to note, inasmuch as it shews that although a husband and
wife are living separate, owing to the misconduct of the wife, the
husband is entitled to recover substantial damages against a man
who, during such separation, has frequently committed adultery
with the wife; and the fact that reconciliation with the wife had
become impossible owing to the injury complained of was an
element for consideration in fixing damages.
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INTERNATIONAL LAW—FOREIGN JUDGMENT—DIVORCE BY FOREIGN COURT—
PROCEDURE—IRREGULARITY,

In Pemberton v. Hughes (1899) 1 Ch, 781, the plaintiff’s right

of action depended on the validity of a divorce granted by a
Flotida Court. The defendants contended that the divorce was
invalid, and based their contention mainly on the ground that,
according to the rules of practice of the Florida Court, ten daya
are required tc elapse between the issue of process against the
defendant and the day on which it was returnable, and that in
the proceedings in question only nine days intervened between
the issue of the writ and the day it was returnable, Kekewich, ],
. before whom the action was tried, was of opinion that this defect
in the procedure went to the root of the jurisdiction of the Florida
Court, and invalidated the divorce; but the Court of Appeal
(Lindley, M.R,, and Rigby and Williams, L.J}.) reversed his
decision, on the ground that, for international purposes, the juris-
diction or competency of a court does not depend upon the exact
observance of its own rules of procedure, and that, where a judg-
ment is pronounced by a foreign court over persons within its
jurisdiction, and in a matter with which it is competent to deal,
English Courts never investigate the propriety of the proceedings
of the foreign court, unless they offend against English views of
substantial justice ; and Rigby, [.]., was of opinion that the
English courts are bound in such cases to assume that the foreign
court understood its own procedure and law, and that expert

evidence as to the procedure of the foreign court ought not to
have been received.

YRUSTEE—BREACH OF TRUST-—RELIEF OF TRUSTEE FROM PERSONAL LIABILITY—
JupiciaL TRUSTEES ACT, 1896, (59 & 6o VICT,, €. 35,) 8. 3—(62 VicT., ST, 2
€. 15, 8, 1{O) )

Perrins v. Bellamy (1899) 1 Ch. 797, is a decision under the
Judicial Trustees Act, 1896 (59 & 60 Vict, c. 35), s. 3, the pro-
visions of which are embodiéd in the recent Ont. Act, 62 Vict,,
st. 2, ¢ 15 In this case the trustees of a settlement erroneously
assumed that they had a power of sale, and under that assumption
sold certain leaseholds comprised in the settlement, and thereby
diminished the plaintiff’'s income, who as tenant for life was
entitled to half of the rents and profits in specie; but the court
came to the conclusion that the sal= would have been a proper one
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had the trustees, in fact, possessed the power of sale, and as it also
appeared that the plaintiff had notice of the intended sale, and,
though she objected to it, took no steps to prevent its being
carried out; under these circumstances, the Court of Appeal
(Lindley, M.R,, and Rigby and Romer, L.J].) agreed with Keke-
wich, J,, that the statute applied, and the trustees were entitled
to be relieved from personal liability for the breach of trust.

PATENT —INFRINGEMENT-~ REPAIR, OR RECONSTRUCTION, OF PATENTED ARTICLE

—ARTICLE MANUFACTURED AT REQUEST OF PATENTEE'S AGENT,

Dunlop Pueumatic Tyre Co. v. Neal (1899) 1 Ch. 807, was an
action to restrain the infringement of the plaintiff’s patent for
pneumatic tyres for bicycles, which consisted of a rubber or elastic
tyre lined with canvas, in combination with two wires for securing
the same to the rims of the wheels. The defendant, at the request
of an agent of the plaintiff's company, placed over the old wires
of one of the plaintiff company’s tyres a new canvas cover and a
new rubber tyre. The agent had been sent by the plaintiff com-
pany to find out whether the defendant was infringing their patent,
but there was no evidence that the agent was authorized by the
plaintiff company to request the defendant to do what he did.
North, J, was of opinion that what the defendant had done went
beyond fair repair of the tyre, and amounted to its reconstruction,
and that he had therefore infringed the plaintiff’s patent, and that
the plaintiffs were not estopped by the act of their agent in com-
plaining of the infringement. On this point he distinguished the
case from Kelly v. Batckelor (1893) 10 Rep. Pat. Cas. 289, where
the plaintiffs had authorized their agent to direct the defendant to
construct an article infringing their patent. He also held that
although only an act of infringement was proved, and though there
was no evidence of any threat by the defendant to infringe again,
yet what he had done for the plaintitf’s agent it might be assumed
he would do for any other applicant and, consequently, the
plaintiffs were entitled to an injunctior restraining any further
infringement by the defendant.

SEYTLEMENT —~VaALIDITY—ILLEGAL CONSIDERATION— M ARRIAGE WITH DECEASED
WIFE'S SISTER,

In Phillips v. Probyn (1899) 1. Ch. 811, the validity of a
marriage settlement made in contemplation of the marriage of the
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settlor with his deceased wife's sister was under consideration, so
far as it purported to confer a benefit on the intended wife, “so
long as she should remain a v'dow and unmarried.” The pre-
tended marriage took place, and the settlor lived with the lady as
his wife until he died, and during the life of his son and heir-at-
law she received the rents of the property in question, without
objection on his part. On the son’s death, the trustees applied to
the court to determine who was entitlec to the property, on notice
to the administratrix of the son’s estate, and the lady claiming to
be the widow of the settlor, North, J, was of opinion that the
settlement was founded upon an illegal consideration, marriage
with a deceased wife's sister being illegal according to English
law, and therefore that the trusts in favour of the pretended wifc
failed, and the personal representative of the settlor’s deceased
son, who under the Land Transfer Act, 1897, is his real representa-
tive, was entitled to the property.

SOLICITOR AND CLIENT —COMMON ORDER FOR DELIVERY AND TAXATION OF

BILL OF COSTS —SOLICITOR REFUSING TO CLAIM COSTS—LIABILITY OF SOLICITOR

TO RENDER CASH ACCOUNT,

In re Landor (1899) 1 Ch. 818, an application was made to
commit a solicitor for contempt in not delivering to the applicant
a bill of costs pursuant to a common vrder obtained by his client.
Landor had acted as solicitor, and the order, which was in the
usual form, was served on 7th January, 1899, and required him to
deliver his bill within a fortnight. The order not having been
complied with, notice of the present motion was served on 3ist
January, 18gg. On 2z2z2nd February, 1899, the soliritor made
affidavit, in which he stated that he made no claim for costs, The
client swore that the solicitor had borrowed money from him on a
bill of exchange, on the understanding that his costs would be
deducted from the amount of the bill of exchange, and stated that
he believed the reason Landor refused to deliver a bill was because
he had purported to pay himself the amount of his bill by means
of a set-off against the amount owing by him in respect of
borrowed moneys. North, J., was of opinion that if that was the
state of the case the solicitor could be compelled to deliver his
bill and cash account; but he thought that if the solicitor made
affidavit that no costs were due to him, and that he had not paid
himself any costs out of his client’s moneys, he could make no
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order on the present application cxcept that the solicitor should
pay the costs. He, however, intimated that even though the
solicitor made no claim to costs he might, on a proper application,
be summatily ordered to render a cash account; but he thought
the common order to tax does not involve the taking of an
account of all monetary transactions between a :olicitor and his
client independently of costs due from the client.

TENANT FOR LIFE—COVENANT-——REPAIRS—~INSURANCE.

I ve Betty, Betty v, Attorney-General (18300) 2 Ch. 821, North, J.
has refused to follow the decision of Kekewich, J., in Re Tomlinson,
Tomlinson v. Andrewos (18098) 1 Ch. 232 (noted ante vol. 34, p. 224)
and has held that an equitable tenant for life. of leascholds under
a will is bound, during the continuance of his interest, as between
himself and his testator’s estate, to perform the tenant’s continuing
obligations under the lease, ¢.g:, to repair and insure, arising during
his estate. e, however, held that this obligation does not extend to
repairs necessary at the commencementof thetenant for life's interest,
nor to breaches of covenant which had arisen before the testator’s
death. [t certainly seems more consonant with common sense
that the devisec of leaseholds should take the estate cum onere,
than the contrary, and we apprchend it will be found should the
point cver be taken to an Appellate Court, that the conclusion of
North, J., is the correct one.

FRAUDULENT CONVEYANGE —\V'OLUNTARY ASSIGNMENT OF POLICY OF INSUR-

ANCE~—INVESTMENT OF POLICY MONEVS BY ASSIGNEE ~=FOLLOWING ASSETS ~

13 Euz, o5

In re Mouat, Kingston Mill Co. v. Mouat, (1899) 1 Ch. 831.
This was an action brought by the creditors of a deceased person
for the administration of his estate, and for a declaration that a
voluntary assignment of a policy of life insurance made by the
deceased in his lifetime to his niece, was void under the statute 13
Eliz. c. 5. The niece had reccived the moneys payable under the
policy, and the plaintiffs moved for an order for the payment into
court of the amount so received, to abide the result of the trial,
The nicce had invested the moneys with other moneys on mortgage,
and it was contended that the proceeds of the policy could not be
followed. Stirling, J., though conceding that if the policy had
oot into the hands of a bona fide purchaser for value it could
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not have been followed, yet was of opinion that as ‘he fund
remained under the control of the assignee, notwithstanding its
investment with other moneys, it might properly be secured for
the benefit of creditors should they be proved to be entitled, and
he therefore restrained the assignee from receiving the moneys
secured by the mortgage so.far as they represented the policy
moneys, and from parting with the mortgage except after notice
to the plaintiff, and with the sanction of the Court.

COPYRIGHT —MUSIC—SHEET OF MUSIC—PERFORATED ROLL OF PAPER FOR Usy:

IN MECHANICAL ORGAN—INFRINGEMENT OF COPYRIGHT—COPYRIGHT ACT.

1852 (5 & 6 VICT. ¢, 45), 88 2 153—(R.S.C. ¢ 62, 5. 32). ;

Boosey v. Wright (1899) 1 Ch 836, was an action to restrain
the infringement of a copyright. Thea alleged infringement con-
sisted in the sale of certain perforated rolls of paper for use in
an instrument called the Ilolian, which were so prepared that b |
whenever a perforation passed under a particular pipe in the
instrument the appropriate note was sounded. The tunes thus ;
produced being the subject of the plaintiff's copyright. At the ; |
beginning of cach roll was printed a statement as to the key in which "
the music was written, there were also printed on them the words
andante, moderato, piano, crescendo,indicating the time and expres-
sion, at and with which, the music ought to be played. These
words were visible to the player and were intended for his guidance.
Stirling, ]J., was of opinion that * copyright” under the Copyright
Act, 1842 {5 & 6 Vict. ¢. 45> means “the sole and exclusive liberty
of printing or otherwise multiplying copies of any subject™ to
which the word is applied in the Act, including a sheet of music,
and does not extend to the perforated rolls in question, which were
rather in the nature of parts of a machine, whereas the Act only pre-
vented multiplying something in the nature of a book. He, however,
held that the addition of words to regulate the time and expression
taken from the plaintiff’s music sheets was an infringement of the
copyright, and granted an injunction to that extent. It is possible
that the Canadian Copyright .Act (R.S.C. c. 62) may be found to
have the same limited effect. See s. 32, which seems merely to
prohibit printing, reprinting, or importing for sale, a copyright
musical composition. If the law were to prohibit every reproduc-
tion of musical sounds the subject of a copyright musical composi-
tion, it might be inconvenient, for in that case :very one whu ven-




tured to whistle a copyrighted composition without a license might
be guilty of an infringement. At the same time the perforated
inusic roll, seems substantially to be an invasion of what might
reasonably be considered the legitimate righi of the composer.

PRACTICE — CosTS OF PROCEEDINGS IN FORMA PAUPERIS -— SOLICITOR AND

CLIENT.

In ve Raphael (1899) 1 Ch, 853, is a case to which reference has
already been madc in this Journal, see ante p. 372. The question
was simply whether a solicitor who had carried an appeal to the
House of Lords for his client in forma pauperis could recover from
his estate the ordinary full costs of the proceedings, and not merely
pauper costs as taxable against the opposite party. Kekewich, J.
was of opinion that as the solicitor had not been assigned by the

"Court, but had acted in pursuance of a contract with his client, the
latter must be assumed to have contracted to pay the usual costs,
there being no evidence to the contrary,

COMPANY —GENERAL MEETING—NOTICE CALLING GENERAL MEETING= SPECIAL
RESOLUTIONS — SHAREHOLDERS — DIRECTORS PECUNIARILY INTERESTED —
NON-DISCLOSURE.

In Tiessen v. Henderson (1899) 1 Ch. 861, the plaintiff, a share-
holder of a joint stock company, sued for an injunction to restrain
the company, three of its directors, and its ostensible liquidator,
from carrying into effect special resolutions for reconstruction of
the company, alleged to have been passed and confirmed at
ext iordinary gencral meetings, held on Feb. 16, 1899, and
March 3, 1899. The grounds on which the plaintiff relied were
(1) that the notice calling the first meeting, though specifying the
business to be transacted, omittad to disclose the fact that certain
of the directors were pecuniarily interested in supporting one cf
the schemes proposed ; and (2' that the notice of the second or
confirmatory meeting was conditional, Kekewich, . held that on
the first ground the plaintiff was entitled to succeed, as the failure
to disclose the directors’ interest in the proposed scheme, was fatal
to the validity of the notice as regards non-attending share-
holders. But on the second point, as to the conditional character
of the notice of the second meeting, he thought the case distinguish.
able from Alexander v. Simpson 43 Ch, D. 39, on the ground that
the notice convening the confirmatory mecting was positive, and the
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only conditional element about it was that if a certain other scheme
were adopted at it the confirmation of the resolution passed at the
previous meeting would become unnecessary.

MORTGAGE ~-POWER OF SALE—-BONA FIDE SALE UNDER POWER BY MORTGAuGK
TO HIS SOLICITOR —~ACTION TO SET ABIDE BALE UNDER POWER~—LACHES,
Nutt v. Easton (1899) 1 Ch. 873, was an action by a mortgagor

to set aside a saie made by the mortgagee to her solicitor in
assumed exercise of the power of sale in the mortgage. The
mortgage was of a reversionary interest, and in April, 1877, the
mortgagee being anxious to realize the security, offered it for salc
by auction but failed to secure a purchaser. 1n October, 1887, she
instructed her solicitor to find ~ purchaser, and he reluctantly
agraed that if neither he nor his client could find a purchascr
before Christmas he would buy, XNo other purchaser being found,
the mortgagee in January, 1888, bona fide sold the property under
the power, to the solicitor at more than its actuarial value. The
solicitor at once gave notice of the sale to the plaintiff, who was
the owner of the equity of redemption, and who obtained profes-
sional advice that the sale could be set aside, but, to use the
classical language of the report, concluded “ to let the matter slide "
and to wait the course of events, The reversionary interest fell
into possession in April, 1897 ; the sclicitor died in 1895, and the
defendants were his executors. In December, 18g7, the action
was commenced. Cozens-Hardy, J. who tried the action, was of
opinion that the plaintiff was not entitled to relief, that the recent
authorities established that a mortgagee selling under a power of
sale in his mortgage was not in the position of a trustee, and that a
sale to his own solicitor if made in good faith and without any
intention of dealing unfairly with the mortgagor, even though
capable of being impeached by the client, would, nevertheless, be
valid, and binding as against the mortgagor, The sale, in his
opinion, though possibly voidable at the instance of the mortgagee,
was not absolutely void, and could not be impeached by the mort-
gagor ; and on the ground of laches also, he held it impossible for
the plaintiff to succeed.
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Dominion of Canada.

- m——

SUPREME COURT,

N.B.] Tue Queen 2. 8.8, Troor Co. [Oct. 3.

Appeal--Certiorari—Merchants Shipping Act, 1854— Distyessed seaman—
Recovery of expenses—* Quoner for time being”—Proof of orwnership
and payment.

Appeal lies to the Supreme Court of Canada from the judgment of a
provincial court making absolute a rule nisi for a certivrari to bring up
proceedings before the police magistrate, under the Merchants Shipping Act
with a view to having the judgment thereon quashed.

Merchants Shipping Act, 1854, s. 213, makes the expenses of a seaman
leftin a foreign port and relieved from distress under the Act a charge upon
the ship, and empowers the Board of Trade, in Her Majesty's name, to sue
for and recover the same from the master of the ship or * owner thereof
for the time being ”

Held, affirming the judgment of the Supreme Court of New Brunswick,
that the latter words mean the owner at the time of action brought.

Heig, further, that a certificate of the assistant secretary of the Board
of Trade that such expenses were incurred and paid is sufficient proof of
payment under the Act, though the above section does not provide for a
mode of proof by certificate.

Notwithstanding the provision in the Imperial Interpretation et of
188g, that the repeal of an act shall not affect any suit, proceeding or
remedy under the repealed act, in proceedings under the Merchants Ship-
ping Act of 1854, proof of ownership of a ship may be made according to
the mode provided in the Merchants Shipping Act, 1894, by whicl, the
former Act is repealed.

Under the Act of 1894 the copy of the registry of a ship registered in
Liverpool certified by the Registrar-General of Shipping at London is
sufficient proof of ownership.

Quare. Where the Merchants Shipping Act of 1834 provides that
every ordet of two justices in an action for seaman’s wages shall be final, will
certiorar- lie to remove the proceedings into a Superior Court.

Newcombe, Q.C,, for appellant. 4. L. Palmer, Q.C,, for respondent.
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Ont.) TownsHiP oF McKiLLor v, Townsmip or LocaN. [Oct, 3,

Ditehes and Watercourses Act, 189¢ (O)— Owner of land— Declaration of
ownership—Award—Defecis— Validating award—y7 Viet ¢ 55; 38
Vit ¢ 52(0).

A lessee of land with an option to purchase the fee is not an owner
who can initiate proceedings for construction of a ditch under the Ditchys
and Watercourses Act, 1094, of Ontario. Zvwnship of Osgoode v. York, +
8.C.R. 282, followed.

If the initiating party is not really an owner the filing of a declaration
of ownership under the Act will not confer jurisdiction

Sec. 24 of the Act which provides that an award thereunder, after
expiration of the time for appealing to the judge, or after it is affirmed on
appeal, shall be binding notwitistanding any defects in form or substance
either in the award or any of the proceedings, does not validate an award or
proceedings under the Act where the party initiating the latter is not an
owner,

Garrow, Q.C. and Zhompson, for respondent.

Ont.) Rowan 2 Toronto STrREET Ry. Co. [Oct, 3.

Negligence— Tvial of action— Contributory negliyence—Findings of jury—
New trial— Evidence.

On the trial of an action against a street railway company for damages
in consequence of injuries received through negligence of the company’s
servants, the jury answered four questions in a way that would justify
verdict for the plaintiff. To the fifth gunestion, ¢ Could Rowan, by the
exercise of reasonable care and diligence nve avoided the accident 7 the
answer was, * We believe that it could have been possible.”

Held, reversing the judgment of the Court of Appeal, that this answer
did not amount to a finding of neglige.ace on the part of the plaintiff as an
approximate cause of the accident which would disentitle him to a verdict.

Held, further, that as the other findings established negligence in the
defendants which caused the accident and amounted to a denial of contri-
butory negligence ; as there was no evidence of negligence on plaintiff’s
part in the record; and as the court had before it all the materials for
finally determining the questions in dispute, a new trial was not necessary.

Aylesworth, Q.C. and Ross, for appellant.  Osler, Q.C,, for respondent.
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Province of Ontario.

[ —

HIGH COURT OF JUSTICE. -

——

Boyd, C., Ferguson, J., Meredith, J.] [Feb. 17, 1896
Skae o, Moss.
Drial — fury notice— Styiking out—Dudy of judge presiding at jury
sittings— Transfer to non-jury list— Discussion—Appeal.

An appeal by the plaintiffs from an order of MEREDITH, C.]., made
by him of his own motion, when presiding at a sittings at Toronto for the
trial of actions with a jury, striking out the plaintifis’ jury notice and
tiansferring the action to the non-jury sittings.

C. Mitlar, for the plaintiffs, contended that the Chief Justice was not
the trial Judge when he made the order, as the case had not then been
called to trial, and he had no power to call up a case out of its turn and
strike cut the jury notice without the request of either party. The case was
one proper for trial by jury, being an action against solicitors for improperly
investing money,

AMeCarthy, Q.C,, for the defendants.

The Court held that the Judge presiding at the Assizes had power to
make such an order under the circumstances mentioned, and, following
Brown v, Hvod (1887), 12 P. R, 198, that the excrcise of his discretion
should not be interfered with.

Appeal dismissed with costs to the defendants in any event. Leave to
appeal refused.

[This decision is opposed to that of another Divisional Court in
Bank of Tvronto v, Keystone Fire Ins. Co., 34 C. L.} 356, 18 P. R, 113,
rendered oa the 4th May, 1898.]

Falconbridge, J.] IN RE ASKWITH, [Aug. 24.
LEvidence—Refusal lo give self-criminating testimony, right of witness as
to, not affected by Liquor License Act, 5. 175,

This was an application for the discharge from custody of a witness
for refusing at the hearing of a charge against a hotel-keeper for infringing the
Liquor License Act, to answer a certain question, for the reason that it tended
to criminate him. Tt was contended that this rule had been abolished by
sec, 115 of that Act which provides as follows: ‘¢ In any prosecution under
this Actthe . . . . magistrate trying the case may summon any per-
son represented to him . . . . asamaterial witaess . . . . and
if herefuses .« . . . toanswerany question touching the case, he may
be committed to the common gaol of the county, there to remain until he
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consentsto . . . . answer.” It was held, however, that this section,
as it appeared to take away a common-law right, should be strictly construed,
and that the refusal “to answer any question touching the case must mean
any question which might be lawfully put, and which the witness was other-
“wise bound to answer. From this category all questions which would tend
to subject the witness to criminal proceedings were, it was pointed o,
expressly excepted by the Evidence Act of Ontario,” s. 5, which leaves thig
common-law protection intact, unless where the witness is the defendan;,
or the wife or husband of the defendant. Rug. v. Nurse, ante, p. 15:
2 Can. Crim. Cases, 57, referred to with approval.

Geo. F. Hendersom, for the applicant.  Gdyn Osler, for the magistrare,
R. J. Lewis, for the complainant,

Falconbridge, J.] In re O'REILLY, [Aug. 28,
Custody of young children, right of mother to, where pavents belong to dir:
Serent churches, determined under special civeumstances.

A Roman Catholic married a Protestant woman, the latter agreeing
that all children of either sex born of the marriage should be educated in
the faith of the father. Dispute having arisen between the sponsors a sep-
aration finally took place, and for four years pre:ious to hearing of case, the
wife had been maintaining herself and her two children, boys of nine an!
six years of age without any assistence from her husband. During a periad
of two years after the separation the husband had continued writing a num-
ber of letters, abusing his wife and her mother and her sister, and charging
her, in extremely foul language, with the grossest immorality. The evidence
showed these charges to be unfounded. The conclusion of the court was
that the education of young children ought not to be entrusted to a man
capable of writing such letters, especially a= there was good reason to doubt
his ability to support the children. An order was therefore made, declaring
that the mother was to have the custody of the children ; that they werc
to be educated in the faith of their father, and that the father should have
access to them at all reasonable times.

Mahon, for the father. Chrysier, Q.C., for the mother.

Armour, C.J., Street, J., Falconbridge, J.] {Sept. 12
In RE RocHon.

Lixamination of insolvent debtor--Assignments and preferences Act--
County Court judge— furisdiction—R.5.0. ¢. 147, 5. 30,

A County Court judge has no jurisdiction to commit an insolvent
debtor for unsatisfactory answers at an examination under the Assignments
and preferences Act.  The powerto commitis by s, 36 (R.8.0. ¢, 147) given
to the High Court or a judge thereof.

Aylesworth, Q.C., for the insolvent debtor.

B
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Armour, C.J., Street, J.]
Canapian BaNk or CoMMERCE ». PERRAM.
Bills and notes—UIndorser before payee—Liability—Bills of Exchange
Act, 5. 56,

Held, that when one put his name on the back of a promissory note,
before the payees, who now sued him as endorser, had themselves endorsed
it, he was not liable under it either as endorser or as surety,

Senkins v, Coomber, (18¢8) 2 Q.B. 168, followed,

A. W. Anglin, for plaintiff. /. Kyles, for defendant.

[Sept. 19,

Ferguson, J.] . YouNncG z. RAFFERTY. {Sept. z2.

Mortgage—Several parcels—Rights of otwners of cquity of redemption—
Lnumeration of one parcel—Purchaser— Volunteer,

An appeal by the defendants John Connolly and Catherine Anastasia
Hanley from the report of the Master at Berlin in a mortgage action.

The mortgage was made by Cornelius Connolly, since deceased, upon
a farm comprising nearly one hundred acres. After the mortgage the defen-
dant John Connolly purchased forty acres of the farm from the deceased, who
conveyed to him by a deed containing the usual covenants. The 4efendant,
Catherine A. Hanley, acquired six acres by devise from the deceased, and
defendant, Francis Connolly, fifty-three acres by a similar devise. The
deceased - was the father of John and Francis, and the grandfather of
Catherine.

The Master found that the forty acres of the mortgaged lands velong-
ing to the defendant John Connoiiy and the properties devised to the other
two respectively were alike liable for the payment of the mortgage money
due to the plaintiff upon his mortgage.

The appeal of the defendant, John Connolly was upon the ground
that he, being a purchaser for value, and the others volunteers, their lands
were primarily liable for satisfaction of the mortgage debt.

The appeal of the defendant, Catherine Anastasia Hanley was upon the
ground that the portion devised to the defendant, Francis Connolly, was
liable before hers, but this appeal was not pressed at the hearing.

Held, 'That the Master should have found that the lands d2vised to
Francis and Catherine Anastasia, were in the first place liable for the pay-
ment of the mortgage money, and that the forty acres belonging to John
were, as amongst these three owners, llable only for the payment of such
money in the event of the other two parcels proving insufficient to satisfy
the mortgage money, and then only for the deficiency. The lands devisd
to Francis and those devised to Catherine Anastasia were in the same posi-
tion as to liability to satisfy the mortgage, and in the event of a sale these
two parcels or a competent part thereof, should be first offered for sale, and
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if the purchase money realized should he sufficient to satisfy the claim of
the plaintiff for principal, interests and costs, the forty acres need not be
sold at all, but in the event of their being a deficiency, such forty acres, or
a competent part thereof, might be sold to satisfy such deficiency.

Barker v. Eccles, 17 Gr. 277, 281, Fisher on mortgages, sth ed., s.
1350, and /n re jones, Farrington v. Forrester, (1893) 2 Ch. 461, referred
to.

W. H. Blake for the defendants John Connolly and Catherine Anas-
tasia Hanley. Du Vernet, for the defendant, Francis Connolly.

Ferguson, J.] REeGINA . NIXON. [Sept. 25.

Criminal law— Procedure— Conviction for being an inmate of a house of
ill-fame— Appeal to Quarter Sessions.

Motion for a mandamus requiring the police magistrate for the city of
Toronto, to admit to bail the defendant, Mary Nixon, now serving a sentence
of sixty days in gaol under a conviction by the said magistrate for being an
inmate of a house of ill-fame, as required by s. 880 of the Criminal Code,
1892, pending her appeal against her conviction to the Court of General
Sessions of the Peace for the County of York.

The magistrate was of the opinion that an appeal was not open to the
defendant, and the only question upon the motion was whether or not the
right of appeal existed. The defendant contended that the prosecution and
conviction took place under the provisions of ss. 207 and 208 of the Code,
which are in part XV. commonly spoken of as the Vagrancy Act.

Held, that the prosecution was under the provisions of s. 783, and the
conviction under s. 788, which are in part LV. of the Code. In sucha
case as this, s. 784 provides that the jurisdiction of the magistrate is abso-
lute and does not depend upon the consent of the person charged to be
tried by the magistrate, and that such person shall not be asked whether he
or she consents to be so tried.

The right of appeal is given by s. 879, which as well as the sections
following it, which point out the manner of conducting the appeal, is in
part LVIIL. Section 808, whichis in part LV., provides that the provisions
of part LVIII. shall not apply to any proceedings under part LV.

By 58 & 59 Vict., c. 40, s. 782 of the Code, which shews what the
expression * magistrate” in part LV. means and includes, is amended by
adding a sub-section providing that when the defendant is charged with any
of the offences mentioned in paragraphs (2) and (f) of s. 783—( f) being
the one defining the charge in this case—any two justices of the peace
sitting together be added to the list of persons falling within the meaning
of the expression “ magistrate ” as used in part LV.; and the amendment
also provides that when any offence is tried by virtue of the sub-paragraph
an appeal shall be from the conviction in the same manner as from sum-
mary convictions under part LVIII. This affords an indication that
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Parliament had it in mind that an appeal did not before lie in cases where
the prosecution was for an offence defined by s.-s. (@) or (f) of s. 783 ; and
the appeal in such cases lies now only where the case is heard and deter-
mined by two justices of the peace sitting together.

However that may be, this prosecution having taken place under s. 783,
and not under the part known as the Vagrancy Act, by reason of the pro-
visions of s. 808 an appeal is precluded.

Gibson Arnoldi, for the defendant. J. W. Curry, for the magistrate.

Trial of actions, Street, J.] CItY oF KINGSTON 2. ROGERS. [Sept. 28.
Assessment Act—Seizure for rent—Seizure for taxes—Goods in custodid
legis—R.S.0. ¢. 224, s. 135.

Held, that R.S.0. c. 224, s. 135, s-5. 1 (the Assessment Act) which pro-
v 'des that the collector may levy for arrears of taxes “ upon the goods aqd
chattels wherever found within the county . . . . belonging to orin
the possession of the person who is actually assessed for the premises, et({.”
does not authorize the collector to levy upon goods which are already in
custodi legis as goods under seizure by a bailiff for arrears of rent due a
landlord.

Mcintyre, Q.C.,and D. M. McIntyre, for the plaintifts. . £. Nickle,
for the defendant.

Ferguson, [.] STEWART 2. FERGUSON. [Oct. 5.

Appeal—Master’s report— Time — Cross-appeal—Rule 769— Morigage—
Redemption—Interest post diem—Excessive payment—Application on
principal— Mistake.

According to the true meaning of Rule 769, each party is precluded
from appealing against the report or certificate of a Master unless he serves
his notice of appeal within the fourteen days mentioned in the Rule; and
notice of appeal given in proper time by one party does not prevent the
report from becoming absolute as regards another party.

A mortgage having properly borne interest at eight per cent. during its
currency, and this having been regularly paid, the parties went on after the
mortgage fell due, the one paying and the other receiving the eight per cent.
for a long period, in ignorance that the liability was to pay only six per cent.
Seven annual payments of interest thus made after maturity at the mortgage
rate, and subsequently some payments at a lower rate, the mortgage money
not being called in meantime. Both parties were ignorant of the law on
the subject, and believed that the mortgage rate would continue until pay-
ment of the principal.

Held, that the money could not be recovered back by the mortgagor
as money paid under a mistake, nor could the excess of interest be applied
in reduction of the principal in a redemption action. Kogers v. Ingham,

3 Ch. D. 351, followed. ‘
J. Bicknell, for the plaintift. 4. Millar, Q.C., for the defendant.

’
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Meredith, C.J., Rose, J.] GALLAGHER 2. GALLAGHER, [Oet. 0.

Appzal_ Counly Court—Interlocutory order—Order discharging defendant
Jrom custody under a ca. sa,

An appeal by the plaintiff from the order of the Judge of the County
Court of Frontenac discharging the defendant from arrest under a casa. in
an action in the County Court. When the appeal came on for hearing on
the 6th of September, 189y, C. J. MeCade, for the defendant, asked to have
the hearing adjourned.

TaE Courr raised the point that the order appealed against was not
in its nature final, but merely interlocutory, and thereforc no appeal lay,

Kilmer, for the plaintiff, contended that the Judge had no power
t> make an order discharging the defendant except under the Indigeut
Debtors’ Act; Gossling v, MceBride, 17 P.R. 585. The order must, therc-
fore, be taken to have been under that Act, and if so, it was an order in its
nature final.  Cur. ad. wvult,

Tue Courr felt bound by AMcPherson v. Wilson, 13 P.R. 339, and
Baky v, Ross, 14 P.R. 440, to hold that the order appealed against was not
in its nature final ; and quashed the appeal with costs as of a motion to
quash.

Province of Mova Seotia.

SUPREME COURT.

Full Court.] WiLkik o, RICHARDS. { May 13.

Trespass to land—Justification under tenant in dower— Wood cut for fire-
wood and fencing—R.S. ( 5tk sevies), ¢, 92, 5. 66—Tnjury to fnheritance
—Plaintiff out of possession.

In an action brought by plaintiff as owner in fee in possession of a
certain tract of land against defendant for breaking and entering and
cutting wood, etc,, defendant justified under C.R. the tenant in dower to
whom the land where the cutting took place had been assigned.

The learned trial judge having found in defendant's favour as to the
boundaries of the land assigned,

Held, that his finding on this point should not be disturbed.

Held, also, that under the provisions of R.S. (5th series), . g4, s 66,
where there is in the same parcel both cultivated land and woodland
assigned, the timber cut for fencing must be confined in the use thereof
to the same parcel of land, but firewood may be taken for the widow’s
use, even though she may not reside on the identical parcel or tract from
which it is taken.

Held, also, that plaintiff could not recover on a claim for carrying a
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small quantity of wood in the winter time by a wood road across a portion
of plaintiff’s land not included in the area assigned for dower, the land -
being at the time in the possession of a tenant-at-will.

~ Per Henry, J.—It was not sufficient for the plaintiff to.establish that
the acts complained of were such as could not be justified by the tenant ;
he must also show an injury to the inheritance.

Also, that even if plaintiff were entitled to recover on his claim for
trespass to land outside of the dower, the court would not set the judgment
aside for that purpose, the matter being subordinate to the real matter in
dispute. :

F. B. Wade,Q.C.,, for appellant. R, L., Borden, Q.C., for respondent,

Full Court.] FRASER 7. DREW, [May 13,

Assignment jfor the benefit of creditors—Action by assignee against sheriff
levying under execution— Finding of fraud sustained.

In an action brought by plaintiff 'as assignee of M. against defendant,
the sheriff of the County of Queen’s, who levied under execution on a
portion of the goods covered by the assignment, the defence relied upon
was that the deed of assighment was made fraudulently with intent to
hinder and delay creditors.

It appearing that the jury had no difficulty in determining the only
question upon which they had to pass, and their verdict being in accord-
ance with that finding,

Held, that it could not be disturbed upon any reason based upon the
circumstances under which it was rendered. -

TownsHEND, ], dissented on the ground chiefly that the jury were
influenced by matters subsequent to the assignment, which they were
directed by the trial judge to disregard.

H. Mcinnes, for appellant, W, B. A. Ritchie, Q.C., for respondent.

A
Full Court.] Davis ¢. CoMMERciaL Bank oF WINDSOR. [May 15.

Negdigence— Dangerous excavation adpoining public thoroughfare— Duty of
owsner lo fence— Proximate cause— Damages.

In an action brought by plaintiff against defendants for having negli-
gently and improperly suffered an excavation or cellar, adjoining a public
thoroughfare in the town of Windsor, to remain open to said street without
any fence, railing or other protection, so as to be dangerous to persons
lawfully being uponm: or passing along said street, so that plaintiff fell into
said excavation or cellar and was injured, the jory found, among other
things, that there was negligence on the part of déféndants in nct having
the cellar fenced, and that a reasonably safe fence would have prevented
the accident. They assessed the damages which plaintiff was entitled to
recover at $2,500. Defendants’ building was destroyed in the fire of
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October 17th, 1897. The accident to plaintiff occurred thirty-eight days
later, and arose from plaintiff’s horse becoming unmanageable, consequence
of taking fright at a passinr train, and jumping into the cellar, taking
plaintiff, who had been standing on the sidewalk holding it, with it,

Held—1, The question of negligence was for the jury, and that their
finding should not be set aside, even although the court disapproved of 1t
as being extreme under the circumstances.

2. The obligation of the owner of property adjoining a highway, upon
which there is a dangerous excavation, to fence it for the protection of foot
passengers, applies equally to all persons lawfully using the highway.

3. The point that the proximate cause of the accident was the noise
of the locomotive frightening plaintiff s horse was not open to defendants,
that point having been abandoned at the trial, and the defence rested
wholly upon the ground that défendants were not bound to fence, except
for the protection of foot passengers. GRaHAM, E. J., dissenting.

4. The damages allowed by the jury were not excessive under the
circumstances.

Per Grauam, E. J.—The excavation being an illegal obstruction to
persons using the highway, defendants were bound to anticipate the
possibility of horses being frightened at the ordinary passing of locomotives
at that point.

C 8. Harvington, Q.C., and A 7. Congdon, for appellant. i
Drysdale, Q.C,, and /. 4. Chishoim, for respondents, :

Full Court.] MeisNER @ MEISNER. [ May 13,

Public Instruction Act of 1895, ¢ 1—Powers of school trustees—Annual
meeting— Notice of holding — Presumption as to posting of — Valuation
of property Jfor assessment purposes—Clause of act as lo procuring
Jrom Municipal Clerk held divectory only.

In an action for damages for trespass for taking plaintiff’s horse,
defendants justified as trustees of School Section No. 4o, in the County of
Lunenburg, the horse having been taken under a distress warrant issued to
recover the amount due by plaintiff for an assessment for school purposes.

At the annual meeting held in September, 1892, a resolution was
passed voting the sum of $2oc *‘towards the building of a schoolhouse ;”
and at the annual meeting held in June, 1896, a resolution was passed
that $100 be added to the $200 previously voted, These sums became a
charge upon the real and personal property of the school section, and the
warrant issued was for the recovery of the proportion due by plaintiff and
others. The trustees selected a site for the proposed building, but
plaintiff relied in part upon a resolution of ratepayers passed at a meeting
called for that purpose, by which it was resolved that the new school-
house should be erected on the site of the former building.
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Held—1, The terms of the first two resolutions were sufficientiy
comprehensive to include payment of the price of a site for the building.
2. Under the terms of the Acts of 1891, c. 1, & 24, the choice of the
site for the school building was vested in the trustees, subject to :he
sanction of the inspector. ‘

3. It was competent for the trustees to give notice of the time for the
holding of the annual meeting without first filling a vacancy in their
number caused by the removal of one of the trustees from the district,
and that their action was not invalidated by the fact that the truste. ~ho
had so removed was not notified and did not sign the notice,

4. There was a presumption in favour of the required number of
notices having been posted up, and that such presumption was not rebutted
by evidence of plaintiff to the effect that he had omitted to post up a
notice, which was given to him for that purpose.

5. Sec. 28, sub-sec. 3, which provides that for the purposes of the
assessment the trustees are to obtain the valuations of the property of the
inhabitants of the district from the municipal clerk is directory only, and
the assessment was not invalidated by the fact that a copy of the valuation
was procured from another official.

6. ‘T'he assessment was not vitiated by the accidental omission of the
property of D. & Son therefrom.

F B, Wade, Q.C., and I}, B. A. Ritehie, Q.C., for appeliants.
A. Drysdale, Q.C.,and ). A. Mclean, Q.C., for respondents.

Full Court.] OxrEy 7. CULTON. [May 15,
Registry Act RSN S, ¢. 8q—Equitable titles— Morigage to trustee—
Judgments apainst trustee personally.

D., who was trustee for his sister M., invested money of M. on
mortgage, taking and registering the mortgage in his own name. The
property having been sold under order of foreclosure and sale, and the
proceeds paid into court,

Held, that plaintiff, the substituted trustee tor M., was entitled to the
proceeds as against judgment creditors of D.

Per TowNSHEND, J., and GrRAHAM, E.J.—ZHel/d, that there is no
provision in the Registry Act (R.S.N.8,, c. 83) for the registration of
equitable titles.

H. Mellish, for appellant. R, E. Harris, Q.C., for respondent,

Full Court,] WiLtiams 7. WoODWORTH, [May 135.
Negiigence—Suffering dog to go at large—Case for tvial judge— Damages.

In an action brought by plaintiff against defendant to recover the
value of a number of sheep, which were alleged to have been killed and
injured by defendant’s dog, the evidence showed that after & number of
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sheep had been killed a watch was kept, when defendant's dog and
another, owned by C,, were found attacking a shezep, defendant’s dog
having hold of the sheep at the time, that the two dogs had been he.rd by
defendant barking in the vicinity on several occasions, but were supposed
to be chasing rabbits, and that, after defendant’s dog was sent away, no
more sheep were destroyed.

Held—Per MEAGHER, J.» TowNsHEND, ], concurring,

1. There was evidence to support a finding that it was defendant’s
dog which did the killing,

2. The case was one that was peculiarly for the trial judge, and his
conclusion should not be interfered with, except upon clear grounds.

3. The learned trial judge was justified in holding defendant lialle
for the value of the sheep which his dog was found killing, and for une
half of the remaining damage.

Per Granam, E.J., HEexwy, J., concurring, The trial judge w-s
not justifiea in drawing the inference he did as to the sheep killed
previously to the date when the two dogs were fornd uniting in the attack.

S J. Ritehie, Q.C,, for appellant.  H’. E. Roscoe, Q.C,, for respondent.

Full Court. ] BARROWMAN 7. FADER. {May 13,

Equitable execution—Recesver— Power of County Court judyge— IVord
“ remedy "-— County Court det, Acts of 1889, ¢. 9, 5. 22.

laintiff recovered judgment against defendants in the County Court,

and issued execution, but was unable to obtain satisfaction for want of
property of defendants upon which to levy. It appeared, however, that
defendants were in possession of a lot of land, with a house and bam
thereon, under an agreement for purchase for the sum of $2,000, of which
$100 was paid on the signing of the agreement, and the balance was to be
paid in instalments. Under the terms of the agreement, the defendants
were to have possession until the completion of the payments, provided
that i default of payment of any of the instalments the vendor should
have the option of cancelling the agreement and of resuming possession,
in which case any payments made were to be forfeited. 'T'wo hundred
and fifty dollars in all had been paid in accordance with the terms of the
agreement.

Held—1. The case was a proper one for the appointment of a receiver
by way of equitable execution

2. The judge of the County Court has power to appoint such a
receiver. )

3. The appointment of a receiver is a “remedy ” which must be
given effect to when necessary, under s. 22 of the County Court Act.

A. Whitman, for appellant. /. 4. Chishoim, for respondent,
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Full Court.] Dunear ». McNEIL, ' [May 13.
Execution—Irreguiarity—No relurn 1o former execution—Compromise of
claim after arrest,

Where on an application to set aside a writ of execution it appeared
that a previous execution had been issued in the same matter, and that
defendant had been arrested thereunder, but that no return had been
made thereto,

Held, allowing defendant’s appeal with costs, that the execuiion moved
against was irregularly issued, and that there was clear ground for setting
it aside.

It appeared that, after defendant’s arrest, steps were taken to secure
his discharge under the Act for the relief of indigent debtors; hut hefore
the examination took place a compromise was arranged between the agent
of plaintiff’s solicitor and defendant’s solicitor, by which defendant was
allowed his liberty on giving promissory notes for the sum of $300, payable
in three, nine, twelve and eighteen months, and that, prior to the issue of
he execution sought to be set aside, the sum of $150 had been received
by plaintiff’s solicitor from defendant's solicitor on account of these notes.
Plaintiff’s solicitor denied that he had authorized the making of the
compromise or the acceptance of the n tes.

Held, that the acceptance of the $150 paid to him seven months after
defendant was arrested, with knowledge that he was no longer under
arrest, was strong evidence of consent,

Held, also, that the statement in his affidavit that, *‘from the time the
execution was issued in 1888 until a few weeks ago, I was not aware that
the defendant was able to respond the said judgment, or I would have
endeavoured to enforce payment of it,” was inconsistent with the belief
that defendant was being held under execution.

D. McNetl, in support of appeal. &, 1. Congdon, contra.

Full Court.] Fisher o. Cook. [ May 15.

Teacker in common schools—-Salary attachable for debt—Equitable sxecution
—Discretion of judge—Smaliness of amount not sufficient ground for
Interfering—Chose in action—Ripht of assignee to sue tn Jis own
nane.

Under the provisions of the Public Instruction Act of 1893, ¢ 1, 8. 37,
the sum of money specified therein is paid by the Government of the
province to teachers employed in the public schools, in proportion to the
number of days taught. By s. 39, the distribution of the money so appro-
ssiated is made semi-annually through the inspectors of schools.

Plaintiff, who had obtained an assighment from defendant under the
provisions of the Collections Act, subsequently applied to a judge at
Chambers for and obtained an order for the appointment of a receiver, for
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the purpose of obtaining payment of the sum of $go0 or $6o, which
defendant as a teacher in one of the schools of the province was entitled
to receive from the inspector of his district under the provisions of the Act
quoted. Defendant's contract for the performance of his duties being made
with the trustees of the school saction in which he was employed, and
there being no contract, directly or indirectly, between tefendant and the
Government,

Held, that defendant’s salary was not exempt from attachment for
debt under the principle of the cases applicable to officers employed in
the public service.

Held, that the amount coming to defendant, being one that could not
be reached by ordinary legal exscution or garnishee process, plaintiff was
entitled to the equitable relief sought.

Held, that whether it was *just and convenient” to grant plaintiff’s
motion was a matter in the discretion of the judge, with which the court
ought not to interfere except for good cause.

Held, that the smallness of the amount involved was not sufficient
ground for such interference.

Quare, whether the amount which defendant was entitled to receive
from the inspector was a chose in action assignable, for which the assignee
would have a right of action in his own name. Fraser v. McArthur, 12
N.S.R. 498, referced to. Mehay v. The Municipality of Cape Drelon,
18 S.C. 639, dictinguished.

W. B. 4. Ritchie, Q.C., for appellant. [ A, Mclean, Q.C., for
respondent,

Full Court.] HEear~x 7, McNEL [May 135,

Solicitor— Retainer of connsel by—Question of authority— Delegation of
duty—Costs and faxation.

Defendant retained H. to act for him in proceedings instituted before
justices of the peace against defendant and others for a violation of the
Customs Act.

After an appeal had been perfected from the justices to the County
Court, H., who had no authority {from defendant for that purpose, retained
plaintiff to act as counsel on the appeal.

Plaintiff admitied that he never had any dealings with defendant
directly or by letter, and that no one but H. retained him to act for
defendant,

Held, afirming the judgment of the County Court judge, and dis-
missing plaintifi’s appeal with costs, that the employment of plaintiff by
H. w=s a delegation of a duty which H. himself could perform, and for
whicl. he alone was personally liable.

Quare, in any case, whether plaintiff could recover for such services
as those claimed for without taxation either before or at the trial,

R E, Harris, Q.C,, for appellant. [ A. Chisholm, for respondent.




? b
)
|
4
.
y

A A Sy i R ol S Bt

g o PN et [ e

Reports and Notes of Cases. 645

Full Court.] Grant #. WoLrE, [May 15.

Tyespass to land—Executrix made a party to condinue action—R.S., ¢. 113,
5. v, held applicabie—Continuing canse of action, 0. 34, R. 46.

In an action for trespass to land brought in 1895, where .he statement
of claim included a claim for erecting and maintaining fences and depas-
turing cattle, the plaintiff died in July, 1897, and his executrix was made
a party in April, 1898,

Held, affirming the judgment of the tria! judge, that R.S., ¢ 113, 5. 1,
in relation to the maintenance of actions of trespass by executors and
administeators, applied.

Held, also, that the claim was for a continuing cause of action within
the meaning of O. 34, R. 46.

JooA4. Melean, QC., for appellant. F. B Wade, Q.C., for
respondent.

Full Court.] Murray 7. KavE {May 13.

Practice—Summons ssued for debt or liguidated demand only—Indorsement
—A mendment—Costs— Affidavit for capias, O, ¢4, R. 1,

Detendant applied to a judge at Chambers to set aside, with costs, the -
writ of summons issued by plaintiff, and the service thereof, and also the
capias or order for defendant’s arrest, and all proceedings thereunder, on
the following among other grounds: (¢) Because the provisions of O. ¢,
R. 3, of the Judicature Act were not complied with by stating in the
indorsement the amount claimed for costs, or that upon payment of the
amount claimed to the plaintiff or his solicitor within six days from the
service of the writ, further proceedings would be stayed. (4) Because the
affidavit upon which the capias was issued did not shew that any writ of
summons was issued at the time the same was sworn to. The application
having been dismissed,

Held—1. The plaintifi’s claim being for a debt or liquidated demand
only, compliance with R. 6, O. 3, was compulsory; and the writ, if not
amended, must be set aside as irregular, and the Chambers Judge was
wrong in dismissing the application.

2. The English practice should be followed, and the defendant
should have leave to amend on payment of costs of the motion at
Chambers and of the appeal; the defendant should have six days from
the service of the amendment to comply with the terms of the notice ; and
if the amendment was not made within five days and the costs paid
within twenty days, the appeal should be allowed with costs, and the writ
and order for arrest set aside, and the bail bond delivered up to be
canczlled.

3. The place of residence of the plaintiff was sufficiently shewn in his
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affidavit, in which he was described as **of Halifax in the Ccunty—
Professor in Dathousie College.”

4. The objection taken to the affidavit upon which the capias was
issued, that it did not show that any writ of summons was issued at the
timé it was sworp to, could not be sustained, O. 44, K. 1, not requiring
the affidavit upon which the order for arrest is based to contain such a
statement.

E. P. Ailison, for appellant. IV, £. Fulton, for respondent.

Full Court.] NAUGLER 2. JENKINS, (May 3.

Statute of limitations, R.S., ¢. 172, ss. 11 & 20 —Judgment registered :o
bind lands— Acknowledgment in writing within twenty years —Exe. .
ton—Estoppel. '

In May, 1868, defendant recovered judgment against N. for $253.63.
of which a certificate was registered to bind real estate. In March, 1822,
N. conveyed to his son, the plaintiff, a portion of the lands bound by the
judgment, the conveyance being prepared by and delivesad in defendant«
presence. In 1889 N. died, having some years previously given defendant
an acknowledgment in writing showing that the sum of $182.30 was still
due on the judgment. In 1898 defendant obtained an order for leave to
issue execution, and issued execution under which tne sheriff levied on the
land conveyed to plaintiff. The principal contention for plaintiff was that
all proceedings on the judgment were barred by the Statute of Limitations,
R.S., ¢ 112, s. 11, more than twenty years having elapsed since the
recovery of the judgment,

Held—1. The proceeding by the sheriff was not an entry to recover
land or the rent thereof, and that s, 11 had therefore no application.

2. The proceeding being one to recover a sum of money secured by a
judgment, in relation to :-hich an acknowledgment in writing had been
given within twenty years, came directly within the provisions of s. 21.

3 The part taken by defendant in connection with the drawing and
delivery of the deed, at the request of C., did not constitute an estoppel.

F. B. Wade, QC., and ¥. J. Paton, for appellant. [, 4. Mclean.
Q.C., for respondent,

Full Court.] Hart @ McMuLun, {May 15.

Millowner— Obligation to keep safely water stored up by dani— Cousiter-ciaim
against lower proprielor for backing up waler—-Easement adandoned
Jor seventeen years,
Plaintif and defendant purchased their respective mill sites in

November, 1892, at an auction sale, which took place undera power of sale
contained in a mortgage given by the Nova Scotia Land and Manufacturing
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Co., the former owner,to M. and N. The deeds contained no special
grants or reservations of easements. '

In May, 1897, a dam erected by defendant for the purpose of storing
up water for the supply of his mill was carried away, and the water, released
by the breaking of the dam, with a large quantity of logs, came down the
river with great force and carried away the dam of plaintifi’s mill, vhich
was situated a short distance below that of plaintiff.

To the action brought by plaintiff to recover damages for the injury
done, defendant counter-claimed damages for the backing up Ly plaintiff's
dam of water on defendant’s land in such a way as to interfere with the
effective operation of defendant’s mill.

The evidence showed that from 1872 until 1875 the two mills were
operated by the Nova Sccia Land and Manufacturing Co., but that, in
1875, the dam of the Pulp and Paper Mill was carried away, and was not
rebuilt down to the time of the sale by thu mortgagees and the purchase
by plaintiff. ,

Held, that there was no continuous easement apperent and visible to

. anyone inspecting the property.

Held, also, that nothing was to be assumed in plintiff’s favour from
the existence at thc ime of the purchase by him of a small portion of the
framework of the old top of the dam.

Held (per Ritcuir, ], following Rylands v. Fleteher, 1.R. 1 Ex. 279,
3 H H. 330) that a millowner who causes water to be stored up by the
crection of a dam is responsible for its safe-keeping.

W. B. Ross, Q.C., and H. Meclunes, for defendant (appellant). &, Z,
Borden, Q.C., and R. £. Harris, (Q.C., for plaintiff (respondent).

Full Court.] MiLLER ©. CORKUM. [May 135,
Trespass to land— Death of plaintif—Survival of action, R.S., ¢ 113, 5. 1
—Ordsr requiving pla.ntiff’s executrix to appear and obtain leave o

carry on proceedings, O. 17, R. 8.

On the goth January, 1897, M. commenced an action of trespass
against defendant claiming damages for various acts of trespass, including
the erecting and maintaining ot fences.

On the 20th July, 189y, M. died, having appointed G. his sole
executrix. On the 8th March, 1898, counsel for defendant applied under
O. 17, R, 1, and obtained an order, permitting him to sign judgment for
his costs of defence, when taxed, in the event of the failure of G. to appear
within twenty days after the service of the order, and obtain leave to
continue and proceed with the action.

G. failed to appear, baving been advised that the cause of action was
not one that survived and that it was not necessary for her to do so; but
ultimately an application was made to the learned judge, on behalf of G.,
to rescind and set aside the order, and for a stay of proceedings.
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The learned judge refused to set aside the order, on the . u.uds that
the application was not one to alter the order on the ground of si.p or
oversight, and that the order had been drawn up and represented the real
opinion of the Court, and that in such case he had no jurisdiction to alter
it; but he gave leave to appeal from the order, notwithstanding that the
time for appealing had elapsed, and he directed a stay of proceedings.

Held, that the cause of action being one that under the provisions of
R.S, ¢ 113, 5. 1, survived, in part at least, to the executrix, defendant’s
counsel was entitled to the order under O. 17, R. 8, requiring her to
appear and obtain leave to carry on the proceedings, and that the order
was rightly made.

Held, also, that the learned judge was right, for the reasons stated by
him in refusing to rescind and set aside the order.
V. J. Paton, for appellants /. A, Melean, Q.C., for respondent.

o et

Tull Court. ] Ross . SUTHERLALD. {May 13.
Solicitor and client— Misappropriation by solicitor of money entrusted to
him to pay off morigage — Foveclosure— A gency — Estoppel.

Defendant, who was desirous of purchasing from C, land of which C,
was owner, subject to a mortgage for $1,000, held by I/, was referred by
C. to M., as his solicitor, through whom the negotiations could be carried
on. When the negotiations were completed, defendant paid to M. the
sum of $1,000, which represented the whole price of the property, including
the amount of the mortgage held by I. M, absconded from the province
without having paid over to k. the amount due her. The evidence showed
that F. executed a release of the mortgage and delivered it to E. C., with
instructions not to allow it to go out of her hands until she received the
money, and that E. C. placed the release for a time in the hands of M,,
to whom she communicated her instructions, and that the release was
finally returned to E. C. by M. It appeared, however, that M. was never
employed in any capacity by F., and that F. was not aware that the
release was in his hands.

In an action by plaintiff, as executor of F. for the foreclosure of the
mortgage, ’

Held, affirming the judgment of Gramam, K. J., and dismissing
defendant’s appeal with costs, that plaintiff was entitled to the foreclosure
sought.

Held, also, that plaintiff was not estopped by statements made by
E. C. to defendant, after the payment of the money by defendant to M.,
from which it was claimed defendant was led to believe that F. had been
made aware that the money had been paid over to M,, and that she locked
to him for payment, it not appearing that E. C, made the statements in
question, intending that defendant should act upon them, or that the
statements were of such a character that any man of ordinary intelligence
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would be likely to believe thera to be true, and that they were meant to
he acted upon. Plaintiff could not be estopped from showing ‘*he real
fact. by other statements made by ¥.C. to a third party, and, without
authority, repeated to defendant.

W. B. A. Ritchie, Q.C., for appellant. /. Meliish, for respondent.

Ritchie, J.] MicuarLs 7. MiCHAELS, |August 24.
Married Woman's Property Actof 1884--R 5. N.S., sthseries, ¢. gp—Action
will not le by married woman against jier husband on promissory note

— Words ¥ payable to the ovder of.

In June, 1892, defendant purchased from !. all her interest in the
firm of I.. & M., and, as part of the consideration for the purchase, gave
her a promissory note, which was made pavable to her order.  Very shortly
after the note was given, L. gave the notc to her sister, the plaintiff, as a
present, indorsing and delivering it to her at the time. In an action by
plaintiff against her husband, the maker of the note, to recover the amount
due thereon,

Held—1. The words “ payable to the order of,” indorsed on the note,
imported an intention to transfer the note, and constituted a sufficient
indorsement.

2. But the plaintiff could not recover on the note as against her
husband, the Married Woman’s Property Act of 1884, R.S.N.S. (5th series),
c. 94, which was in force when the note was indorsed to plaintiff, containing
no express authorization of sucii a contract, and s. 81 of the Act providing
that nothing in the Act contained should authorize any married woman to
make a contract with her husband otherwise than in the Act expressly
mentioned, and it being clear that at common law no such contract could
be made.

. The Married Woman’s Property Act, 18y8, under which plaintiff
m\ght have recovered, did not apply, not having been in force when the
note sued on was transferred to plaintiff.

J. M. Chisholm and H. Mcllish, for phintiff.  W. B, A. Ritchie, Q.C,,
for defendant {the Bank of Nova Scotia, which was permitted to intervene).

e

‘T'ownshend, }., in Chambers.] | September 13rd.
In RE Rvax,

Interpleader summons—Service ont of the jurisdiction.

One Cornelius Ryan, who was insured in the Mutual Life Insurance Co.,
of New York, died and the insurance was claimed by a party in Nova
Scotin and a party of Montreal. The insurasce company issued an inter-
pleader summons in Nova Scotia and obtained an order ex parte directing
service of same on the Montreal claimant. After service, the Montreal
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claimant entered a conditional appearance to the summons and moved to
set aside the order and service in Montreal,

Held, that in the absence of a statute or rule of Court having the force
of a statute authorizing service the order and service out of Nova Scotia
must be set aside.

The following authorities were referred to: Credits Gerundense v. Van
Weede 12 Q.B.D. 171 Re Lusfield, 32 ChuD. 131; Le Campagnie Gene-
rale @' Eau Minerales (1891) Ch D. 451; Piggott on Service out of the
Jurisdiction 143.

Joseph A. Chishoim, for the motion. A, 4. MacKay, contra,

Province of Tew Brunswick.

SUPREME COURT.

Mcl.eod, ].] DixoN z. WALLACE. [August 30.
Arrest— Capias— Defendant previously sevved with writ for service abroad.
Defendant may be arrested on capias without Judge’s order on coming

within the jurisdiction though previously served with a writ for service

abroad.
M. B. Dixon,Q.C., for plaintiff. W, B. Vullace, (}.C., for defendant.

Barker, ], in Equity.]  CronkiTe 2. MILLER. [August 3.
Practice-- Parties— Husband and wife.

A suit relating to a wife’s separate property must not be brought in the

name of herself and husband, but in her own name alone or by her next

friend. Since the Married Woman'’s Property Act, 1895, such suit may be

brought in her own name.
F. St John Bliss, for defendant.

EXCHEQUER COURT-—-ADMIRALTY DISTRICT.

Mcl.eod, Lac. J.] WynMaN 2. Duart CASTLE. [June 14.
Jurtsdiction—Action for personal infury done by ship— Endorsement
of claim on wril.

The Admiralty Court has jurisdiction under Act 54-55 Vict,, c. 29, in
an action against a ship for personal injury done by such ship to a person
employed on board.
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By Rule 5 of the Admiralty Rules, 1893, it is provided that the writ of
summons shall be endorsed with a statement of the nature of the claim,
and of the relief or remedy required, and of the amount claimed. The
plaintiff’s claim endorsed on the writ of summons was for damages for
personal injuries caused to him by the defendant steamer. 'The Court
negatived the action. The plaintiff then asked expenses incurred by him
at hospital, under s. 207 of the Merchant’s Shipping Act, 1804.

Held, that the claim could not be assessed under the the endorsement of
the writ of summons.

A. 4. Stockton, Q.C., and C. /. Coster, for plaintiff., J. K. Armstrong,
Q.C., for defendant.

Province of Manitoba.

QUEEN’S BENCH.

Dubue, J.] IN RE SoLICITOR, [July 5.

Costs— Taccation—Solicitor and client—Agency terms to solicitor abroad—
Appeal from Master'’s finding as o facts.

This was a tavation under an order of reference of bills of costs
hetween solicitor anu client.  The solicitor had rendered his bills at $769.59
being $414.25 for fees, and $335.34 for disbursements. He remitted one-
half the fees or $207.15 to the Toronto solicitors of the client through
whom the solicitor had heen employed, under an arrangement by which he
was to allow them agency terms, and kept the balance of the bill, $562. 49,
out of the money of the client in his hands,  The taxing master deducted
$221.40 from the billsas rendered and certified that the solicitor should pay
the costs of the reference, and should also pay the client the amount taxed
off, namely $221.40. On appeal from the report ;

Held. 1. The rule of law requiring the solicitor to pay the costs of the
reference i¥ one-sixth or more is taxed off the bill is still in force in Manitoba.

2. Although the solieitor had remitted $207.15 of the total bills to
the Toronto solicitors of the client and only demanded the allowance
of the balance, $562.49, whereas the Master allowed him $348.19,
the bills to be taxed, for the purpose of the rule as to one-sixth, must be
considered to be the full amount as rendered, and that the solicitor was
liable for the costs of the reference, but not of the order of reference.

3. The Master’s finding as to charges of negligence and mistakes on
the part of the solicitor should not be interfered with.

4. The solicitor should have credit for the amount remitted to the
Toronto solicitors as against the amount taxed off the bills, as they were
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the agents of the client in employing him, and the money sent them should
be considered as paid to the client, the solicitors not being entitled to it for
themselves.

Metcalfe, for solicitor. Mulock, Q.C., for client,

S ————

Killam, C. J.] Dick o, WINKLER.

Landlord and tenant~— Distress for rent—Rent payable in kind— Distrain-
ing after six months from end of term—Liabilily of landlord for tllegal
act of bailiff.

The plaintiff's claim was for damages against defendant for wrongful
seizure and sale of his goods and chattels under color of distress for rent,
under a seven inonths’ lease, terminating ist October, 1898, Plaintiff by
way of rent was to deliver all the wheat grown upon the demised premises
to defendant, as soon as it should be threshed, and defendant was to sell it
and retain one-half the proceeds for himself and pay over the balance to
plaintif. Default having been made by plaintiff in delivering the wheat as
agreed, defendant, on 3rd March, 189y, gave a distress warrant to a bailiff
to remove what was claimed to be one-half the value of the wheat grown.

The bailiff did not make the seizure until the 3rd of April, and
although plaintiff remained in possession, nothing had been done hy way of
extending the tenancy or creating a new lease. _

Held, that the rent reserved might lawfully have been distrained for,
but that the distress was illegal under 8 Anne, ¢, 18, ss. 6, 7, having taken
more than six months after the determination of the tenancy; also that
defendant should be held liable for the acts of his bailiff, although no
evidence was given to show that defendant knew the date of the seizure,
because he had learned of the fact of the distress before the sale took place,
and took advantage of the proceedings by receiving the proceeds, and it is
proper to infer in the absence of evidence to the contrary that he either
knew of the illegality or meant to take upon himself without inquiry the
risk of any irregularity the bailiff might have committed, and to adopt all
the bailif’s acts. ZLewis v. Read, 13 M. & W, 834, followed. Verdict for
plaintiff for the value of the goods seized, and costs of the action, and set-off
allowed to defendant for one-half the value of the wheat grown on the
premises.

Forsester, for plaintiffl.  FAllio#t, for defendant.

[August ro.
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Province of British Columbia.

SUPREME COURT.
Full Court.]
Hornpy 2. NEw WESTMINSTER SOUTHERN Rainway CoMpany,

Railway— Water and watercourses— Flooding of edjoining land caused by
construction of railway embantment—Damages— Negligence—B.C.
Stat. 1887, ¢. 36.

The plaintifts were the owners of land having a slope and natural
drainage towards the sea. The defendants under authority of an Act of
Parliament had constructed a line of railway through this land (which was
then owned by the plaintiffs’ predecessors in title) and had thereby cut off
the ditches which had been constructed on the l'ands in question for the
purposes of drainage. The defendants for the purpose of protecting their
line cut a ditch parallel with the embankment on which the line was built,
and cutting across the ditches on the plaintiff’s lands which thereafter
emptied into the defendants’ ditch. ‘The defendants constructed u flood
gate for their ditch, and the flood gate being insufficient to carry off the
water accuuulated in the defendants’ ditch, the plaintiffs’ lands were flooded.

Held, that under the defendants’ special Act (incorporating section
16 of the Railway Clauses Consolidation Act, 1845) the construction of the
embankiment and ditch were authorized by the lLegislature and that the
plaintiffs could not complain of the Hooding of their lands caused by the
construction of the embankment.

Held, also (reversing the judgment of Irving, ].), that ho duty or
obligation was imposed on the defendants to see that the plaintiffs had
an out'et through their ditch for the water which collected on their
lands.

Witson, Q.C., and Reid for appellant. Davds, Q.C,, and Corbould,
Q.C., for respondents.

Martin, J.] Duntor 2. Hanuy, [August 11.

Mineral Acts— Adverse proceedings— Overlapping— Measurements— Aban-
donment and ve-location-—B.C. Stat. 1598, ¢. 33, 5. 11.

Action (tried at Vancouver) under the Mineral Acts to establish
plaintifi’s title to the Legal ‘Tender mineral claim which it was alleged
was overlapped by the boundaries of the Pack Train and lLegal Tender or
its re-location the Legal Tender Fraction mineral claim,

Held, that in adverse proceedings if the plaintiff wishes to attack the
defendant’s title he must attack it while proving his own title and wait till
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rebuttal. The plaintiff must show the measurements of the ground in
dispute in order to prove overlapping of claims. An affidavit by a re-locator
that the ground is unoccupied may be reg: rded as a statutory abandonment
of his former claim. Action dismissed.

Davis, Q.C., for plaintif. Hilson, Q.C., and John Elliot, for
defendant Haney.

Full Court.] Kirk . KIRKLAND. {June 27,
L-nd Registry Act—Tax Sale—Certificate of title based on— Whether
ousts a prior certificate in hands of former owner or not.

Appeal by defendant Mary M. Johuson, from judgment of IrviNnG |,
in favour of the plaintiff. The plaintiff, who was the owner of certain lots
in Vancouver, entered into an agreement for the sale of one of them and
then discovered that a conveyance (dated 2oth July, 18¢8) of the lot from
the defendant Kirkland, the assessor of taxes, to the defendrnt Johnson,
had been registered. Plaintiff sued to have the deed set aside, and for a
declaration that she was the owner of the property. The defendant John-
son pleaded that the said lots were on 15th July, 1896, duly offercu for sale
by public auction by the defendant Kirkland for arrears in taxes thereon,
and were purchased by one S, K. Twigge, whose certificate of purchase
and interest thereunder were subsequently transferred to her, the defendant
Johnson,

Held (Martin, J., dissenting), that a certificate of title hased on a tax
deed does not, ipso facto, oust a prior certificate of title outstanding in the
hands of the former owner, and the holder of such later certificate must
affirmatively shew the regularity of all the tax sale proceedings in order to
make good his title.

Marting Q.C., A, G., for appellant.  H¥/son, .C,, for respondent.

Oy —

RO

vy




Book Reviews. 655

~_ Book Weviews.

The Common Form Drafisman, a new book of Forms in use in the (Queen’s
Bench Division of the High Court of Justice in England, by Exnest
Epwarp WiLp, B.A,, LL.M,, and Frang Suewkrl Cooreg, M.A.,
Barristers-at-Law, London: Butterworth & Co., 7 Fleet Street, E.C,,
Law Publishers, 189g.

As the compilers point out this is not intended to compete with any
extensive work such as Chitty's Forms, but merely aims at furnishing ina
compendious form a collection of the precedents most frequently required
in a Solicitor’s office in proccedings in the Queen’s Bench Division, and it
is prepared on the assumption that such books as the “ Yearly Supreme
Cac :rt Practice,” or the * Annual Practice,” are in the hands of its renders,
Whilst this book is of special interest to the profession in Fngland, there
are some forms in it which, owing to the similarity of practice, may usefully
be examined, and more or less used in the proceedings in our Court.

Flotsam and 3Jetsam.
The following lines were recently noticed as having been written
on the back of an appeal book when in the possession of one of
the judges of the Ontario Court of Appeal a few years ago. QOur
“poet” not being at hand we cannot say whether the lines are
original, or written down from memory to relieve the tedium of an
argument. If the former they should be preserved :
“Monica's LastT PRAYVER.

O could my grave at home, at Carthage, be!

Care not for that, but lay me where I fall ;

Everywhere heard will be the judgment call:

But at God’s altar, O remember me !

Thus Monica: and died in Italy,

Yet fervent her longing. through all her course,

For home at last and burial

With her own husband by the Libyan Star,

Had bean---But, at the last to her pure soul,

All ties with all beside seemed vain and cheap.

And union befor2 God heronly care,

Creeds change, rites pass, no altar standeth whaole.

Yet we her memory, as she prayed, will keep,

Keep by this—Life with God and union there.”

A GrEAT Lawver, —A truly great lawyer is one of the highest products
of civilization, He is a master of the science of human experience. He
has outlived the ambition of display before courts and juries,  He doves
justice, law and peace.  He has learned to hear criticism without irritation,
censure without anger and calumny without retuliation. He has learned
how surely all schemes of evil bring disaster to those who support them,
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and that the granite shaft of a noble reputation cannot be destroyed by the
poisoned breath of slander. A great lawyer will not do a mean thing for
money. He hates vice and delights to stand forth a conquering champion
of virtue. The good opinions of the just are precious in his esteem; but
neither love of friends nor fear of foes can swerve him from the path of
duty. He esteems his office of counsellor as higher than political place or
scholast'c distinction. He d' :ste unnecessary litigation, and delights in
averting danger and restoriny peace by wise counsel and skiliful plans.
The good works of the counsel-room are sweeter to him than the glories of
the forum. He proves that honesty is the best policy and that peace pays
both lawyer and client better than controversy. In a legal contest he will
give his client the benefit of the best presentation of whatever points of fact
or of law may be in his power: but he will neither prevent the law nor
falsify the facts to defeat an adversary. "The motto of his battle flag is ;-
Fidelity to the law and the facts ; Semper fidelis. C. C. Bonnry.

APPOINTMENTS.

From the Ontario Gasette of Oclober 7.
PROVINUIAL SECRETARY'S DEPARTMENT,
TORONTO, October 2nd, 18gg.

His Honour the LIEUTENANT-GOVERNOR-IN-COUNCIL has been pleased to
appoint the following Barristers-at-Law to be Her Majesty's Counsel learned in
the Law for the Province of Ontario, and to direct that the said Barristers do take
precedence in the Courts of Ontario, as between themselves, in accordance with
the dates of their being respectively called to the Bar, but next after Hor
Majesty's Counsel fearned in the Law for the Province of Outario, appuointed by
His Honour the Lieutenant-Governor on the 318t day of December, AD, 188y
Henry O'Brien, William R, Riddetl, Walter Barwick, Wallace Nesbitt, Charles J.
Holman, Oliver A, ilowland, Elins Talbot Malone, Samuel C, Bigys, William
Macdonald, Thomas G. Blackstock, George G, 8 Lindsey, Louis F. Heyd.
Herbert H, Dewart, Francis B, Denton, James W, Curry, John M, Clark, Herbert
MeD. Mowat, William Roaf and William M. Douglas, Torontos Napoleon
A, Beleourt, Angus W, Fraser and Francis R, Latebford, Ottawa 1 John J. Scott,
Gueorge Lynch-Staunton and 8. Frederick Washington, Hamilton; Albert O,
Jefferey, Thomas P, Macbeth and Thomas H. Purdom, London; John L. Whiting.
Kingston ; Robert Bird, Vi codstock 3 James Harley and Willoughby 8, Browster,
Brantford ; William H Biggar, Belleville s George G, McPherson and James P,
Maybee, Stratford; PDemnis ], Donahue and James M. Glenn, 8t, Thomas:
Robert F, Sutherland, Windsor; Hon, James T, tarrow and Philip Holt,
Goderich; John B, Rankin and John A, Walker, Chatham ; Edmund }, Reynolds,
Brockville; Elihu B, Edwards and William A, Steatton, Peterborough @ James
Liddell, Cornwall; Jobm B, Jackson, Ingersoll; Charles F. Farwell, Sault Ste,
Marie: John Birnie, Collingwood : William M. German, Weiland ¢ Walter 8,
Heerington, Napance; James R, O'Reilly, Prescott: David B, Simpson,
Bowwanville ; Charles W, CUolter, Cayuga 3 T, H, A, Begue, Dundas; James
Craig. Renfrew, William A, Dowler, T nlwnhurg i Alexander Stuart, Glencoe.

E. J. DAVIS, Provincial Secretary.
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