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PBEFACE TO THE CANADIAN NOTES

The Canadian cases cited in this volume are selected from
the volumes of reports published in the various Provinces of
Canada, but, of course, these cases do not cover eveiy por-
tion of the subject.

An attempt has been made to follow, as nearly as prac-
ticable, the plan adopted by Mr. E. D. Armour. KC in his
valuable Canadian notes to the last edition of Theobald on
Wills.

The Canadian cases have been dealt with down to Sen-
tember, 1908.

Halifax, October, 1908.

W. B. W.





PREFACE.

This work is intend^ not merely as a book of easy
reference, but as an attempt to express in a concise form
the general principles of the law relating to executors and
administrators. As a model for guidance it follows the great
work of Sir Edward Vaughan Williams on that subject to
which frequent references are made. It is intended for the
use of the practitioner and student, and as an introduction
to the greater work, which is recognised by the Courts as an
authoritative statement of the law. and where alone is to be
to', nd collected the mass of authordes showing the gradual
growth of the subject. At the same time the present work
contains much that is new. and tfie subject has been consider-
ably rearranged. For convenience, references are made to the
10th edition (1905) of Williams on Executors, but in most
instances they will be found to be in the learned author's
own words taken from the early editions which he himself
supervised. Whenever of late years the authorities have
been reviewed and a principle re-stated by the Court, the
prmciple so stated has been embodied in this treatise with
a reference to the case, omitting earlier aut' orities. which
can easily be ascertained when necessary from the report
Itself or from the larger work on the subject.

The Public Trustee A(,t. 1906. which came into operation
on the Ist January. 1908, constituting a Public Trustee, as a
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corporation sole with perpetual saeoeMion, and authorising

the Publie Truitee, under that name, to be appointed to and

to accept the offices of executor and administrator, and vesting

in him extensive administrative powers, introduces a useful

innovation into the law relating to executors and adminis-

trators which may have important results. This Act, with

the rules made under it, is given in full in the Appendix.

Julf, 1908.
A. B. I.
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THE LAW RELATING

EXECUTORS AND ADMINISTRATOES.

INTRODUCTION.

Tbe legal personal representative of a deceased person is
either the executor or person to whom tbe execution of a
last Wm and Testament of personal estate is, by the testator's
appointment, confided (a), or the administrator or person
deputed by the Court to administer the estate of tbe deceased
in case of intestacy or where there is no executor or no
executor willing or capable to act.

The personal estate of the deceased vests in the executor or
administrator, and in the case of deaths after tbe 81st of
December, 1897, that is, after the commencement of the Land
Transfer Act, 1897, the real estate also, except land of copy-
hold tenure or customary freehold in any case in which an
admission or any act by the lord of the manor is necessary to
perfect the title of a purchaser from the customary tenant.

Executors and administrators diflferin little else than in the
manner of their constitution (6).

The executor derives his tiUe from the Will, and tbe
property of the deceased vests in him from the moment of
the testator's death (c). The probate is only evidence of the
executor's right (d). An executor is a complete executor, as
to every intent but bringing of actions, before probate (e).j

Meaning of
legitl penonal
reprawnU-
tire.

Property
which Teats
in him.

Diilerence

between
executor
and adminis
trator.

Title.

(a) Toller (1822 e.1.) 30.

(*) Fonblanquetii Fquitjr(5thed.),
vol. 2, p. 378.

(c) Woolley r. Clarlc, (1822) 5 B. &
-Aid. 744.

(4) Smith r. Milles, (1786) 1 T B
at p. 480.

(") Wankford v. Wankford, (1698)
1 Salk. 299, 301.

'
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RXKCVTORS.

The administrator derivei hi. authority entirely from the
appointment of the Court. He ha. „o tiUe until the lettemof
•dministrauon are grwited, and the property of the deceawd
T^temhimonlyframtheUmeofthegranta). A-a^S
n.Ie a party entitled to admini-tration ««not act before
letters of admmistration are granted to him (g)

After the administration i. gnmted. the interest and powerof the administrator is equal to and with the power and
mterest of the executor (A).

No administration of any sort can be granted when there isan executor wUling and capable to act. he being UHivfrHjurU
haret to his testator (i).

"'

Unless the appointment of executor is limited in point oftime or for a particular purpose, it endures during his whole
lifetime, and he cannot renounce or retire from the office afterharmg once acted. The Court will, however, revoke the
probate under special circumstences

(i). and it would seem
that under the Judicial Trustees Act, 1896 (69& 60 Vict c 86)
the Court can. without revoking probate, in a proper 'case'
remove the executor and appoint a judicial trustee in his'
place (*). Moreover, under the Public Trustee Act, 1906 (6Edw. VII. c. 66), Bs. 8 and 6, after probate or grant of
admmistration estates may be transferred to the Public
Trustee for administration (I).

The office of administrator, unless limited for a particular
time or purpose, endures during the whole lifetime of the
person to whom the Rr»nt is made, and cannot be repealed
unless for a just cau8« (m).

Inasmuch as the power of an executor is founded on the
special confidence and appointment of the deceased, in the case
of a single or sole surviving executor, he is allowed to transmit

(/) Woolley r. CUrk, «»j tup.

in) Wankfoid r. Wankfonl, ubi tup.

00 Sheppard's Touchstone, 474.

(0 Coswall r. Horgan, f) 767) 2 Lee
571.

O') In the Estate of George Shaw,
[1906] P. 92, and seeywrt, p. 137.

(*) if« Hatcliff, [1898] 2 Ch. 862.

The Court could not under the
Tnutee Act, 1860, appoint a peiwn to
discharge duties which belonged only
to the office of executor, and not to that
of trustee: Be WiUey, (1890) W. N. 1.

(0 See Appendix.
(m) SeejHut, p. 139.



IimtODUCTION.
j

that power to Mioth«r, in whom he hM eqnal oonfldenee ; ando long ON the chain of represenUtion ii anbrokrn by any
intertacy, the nltimate exeontor is the repreMntatiie of every
preceding testator. The administrator on the o»Jier hand is
merely the officer of the Court, and his power is not trans-
missible to his executor or administrator (n).

The whole jurisdiction of Courts of Equity in the adminis. Ltahility.

tration of Assets is founded on the principle that it is the duty
of the Court to enforce the execution of trusts, and that the
executor or administrator who has the property in his hands
18 bound to apply that property in the payment of debts and
legacies, and to apply the surplus according to the Will, or, in
case of intestacy, according to the Statutes of Distribution («).
An executor or adminifitrator is personally liable in equity for
all breaches of the ordinary trusto which in Courte of Equity
are considered to arise from his office (p). If he accepts the
oiBce he becomes a trustee in this sense (q). But an executor
or administrator is not an express trustee, and the mere con- Not an
structive trust by implication from his office will not prevent J^^
s. 8 of the Real Property Limitations Act, 1874 (87 & 88 Vict,
c. 67), from being a bar after twelve years to a suit to recover
a legacy (r). or a. 18 of the Act 28 & 24 Vict. c. 88 from being
a bar after twenty years to a suit to recover a share of an
intestate's estate («).

Where personal property is bequeathed to the executors as Taking
trustees, the taking out probate of the WUl is an acceptance by Tce'^ll of

But probate or letters of adminis- «"*' •""'*''

1 ** '

them of all the trusts (0 ^
tration granted to the personal Representative of a ^17^7^1
surviving trustee will not constitute such personal representa-
tive trustee of the settlement or Will creating the trust, unless

(«) 2 Bl. Com. 606 j WiUiami(10th
e.1.) 180; and see /»w<, pp. 61, J 17.

00 Adair p. Shaw, (1803) 1 Scha
k h. 262.

(J») Williama (10th ed.) 1609.

(?) Be Marsden, (1884) 26 C. D
783, 78».

(/•) Re Howe, (1889) 68 L. J. Ch.
703; Be Jane Davia, [1891] 3 Ch,

k'ill.

119
;
Hackay r. Gonld, [1906] 1 Ch.

26; Waddell r. Harahand, [19061 1

1. B. 416.

(0 Be Johnson, (1886) 29 C. D.
964; Be Lacy, [1899] 2 Ch. 149;
M'addell r. Hanhand, «»( eup.

(0 Hucklow r. Fuller, (1821) Jac.
198.

»s
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EXECUTORS.

Difficulty in
determining
when
executor
i» functun
officio and
becomes
tnutee.

he elects to act as trusteed/); but having elected to act he
thereby becomes trustee for all purposes (ar).

It is a common case that the same persons are executors and
trustees, and under a Will so framed it may be difficult to
determine when an executor ceases to have duties qua
executor

:
is functus officio and becomes trustee {y). There

is, however, no authority for holding that merely because a
debt was not called in for some time, the Court must imply,
even after a lapse of twenty years and interest being paid in
the meantime, that the debtor knew that the executors had
ceased to be executors and had become trustees so as to
necessitate a joint receipt by the trustees for the time being to
give the debtor a good discharge. The persons with whom the
executors are dealing are not bound to know the state of the
testator's assets, and there may be good reasons why the receipt
of one executor should suffice, and this rule prevails until the
debtor is fixed with precise notice that the estate has been all

administered («). So also a purchaser from an executor must
assume, in the absence of evidence to the contrary, even after
twenty years have elapsed, that the sale is by the executor in
that capacity and in due course of administration (a).

The subject of trusts apart from the office of executor or
administrator is not within the scope of this work.

(«) Legg r. Mackrell, (1860)2 D.F.
& J. 551 ; Re Benett, [1906] 1 Ch.
216.

(«) Re Waidanis, [1908] 1 Ch. 123.

(y) Rf Timrais, [1902] 1 Ch. 176.

(--) See per Ld. Hatherley, L.C., in

Charlton r. Earl of Durham, (1869)
L. R. 4 Ch. 433, 438 j and poit, p. 478.

(fl) Re Whistler, (1887) 35 C. D.
561,;«M« pp. 209, 216.

f



CHAPTER I.

(I

OF WILLS AND CODICILS.

Sect. l.—The general nature of and essentiaU to a WUl
or Codicil.

Inasmuch as the executor derives his authority from the
Will, the validity of the Will is the first matter for considera-
tion.

The naming or appointing of an executor in the time of
Swinburne (1690) was said to be the foundation of the testa-
ment without which a Will was no proper testament, and in
Woodward v. Lord Darcy{a) it was laid down by the common
law judges that " without an executor a Will is null and void."
But this strictness has long since ceased to exist. And even by
the old authorities an instrument whira would have amounted
to a testament, if an executor had been appointed, was recog-
nised as obligatory on him who had the adma:i8tration of the
goods of the deceased under the appellation of a codicil (6).

A codicil in the sense it is now used, as an addition to or
alteration of his Will made by a testator, is part of the Will,
making together one testament (c), and the language of the
Will may be interpreted by that of the codicil (d).

It will be sufficient, for the most part, for tlie purpose of
this treatise (e), to commence with the Wills Act (1 Vict. c. 26),
which repealed earlier statutes except as to Wills made before
the 1st of January, 1838.

Sect. 3 of the Wills Act enables " every person to devise,
bequeath, or dispose of, by his Will executed in manner
hereinafter required, all real estate and all personal estate

S ^^^°,^.?.n
'°*''- '^^- 683

!
-R* Venn, [ 1904] 2 Ch. 52.

A) See Waiiams (10th cd.) 5. (.) As to the Origin of Wills, see

^'l\t^ „ .
Williams Cloth ed.) 1 «* ,«?.

(rf) Darley r. Martin, (1853) 13 C.B.

Formerly
appointment
of executor
was the
foundation of
the testament.

Will and
codicil make
together one
testament.

The Wills
Act, 1837

(1 Vict. c.

Sect. 3.

Property
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EXECUTORS.

Sect. 9.

Beqaisites to

the validity

of Will.

Sect. 11.

Exception in

faToui' of

soldiers and
mariners.

which he shall be entitled to, either at law or in equity, at the

time of his death." This section in its general form is qualified

in certain respects by other sections which will be referred to

hereafter.

Although in feudal times, at common law, there was no

power to dispose by Will of real estate, and the power to dis-

pose of personal estate was restricted so as to reserve shares

for the wife and children of the testator, yet now there is no

restriction to the power of disposition, and a Will is not

defective and cannot be set aside as being deficient in natural

duty(/).

Sect. 9 provides " that no Will shall be valid unless it shall

be in writing and executed in manner hereinafter mentioned

;

(that is to say), it shall be signed at the foot or end thereof by

the testator, or by some other person in his presence and by

his direction, and such signature shall be made or acknow-

ledged by the testator in the presence of two or more witnesses

present at the same time, and such witnesses shall attest and

shall subscribe the Will in the presence of tne testator, but no

form of attestation shall be necessary."

Before the Wills Act and by virtue of the exception con-

tained in s. 23 of the Statute of Frauds (29 Car. II. c. 8) any

soldier being in actual military service, or any mariner or

seaman, being at sea, might dispose of his moveables, wages,

and personal estate by Nuncupative Will, that is by declaration

before a sufficient number of witnesses without any writing, or

by a Will in writing without any solemnities. Sect. 11 of the

Wills Act provides " that any soldier being in actual military

service, or any mariner or seaman, being at sea, may dispose

of his personal estate as he might have done before the making

of this Act."

It follows that the appointment of executor and the dis-

position of personal estate may be made

—

(1) By Will executed in manner required by the Wills

Act, or

(2) In the case of any soldier being in actual military

(/) The Wills Act, however, does not extend to Scotland, 8ee>. 35.



OF WILLS AND CODICILS.

4

service, or any mariner or seaman, being at sea, by

Nuncupative Will, or by writing without any

Bolrtmnities, as he might have done before the

Statute of Frauds.

The words " in actual military service " do not apply to the

Will of a soldier made while merely quartered in barracks either

at home or in the colonies. A state of war must exist with

which the soldier is, or may be, connected, and some step must

have been taken by him towards joining the forces in the field (g)

.

Where a man has joined a vessel on service, and has com-

menced a voyage in it, his Will is within the exception in this

Act, even though made on shore, or though the vessel at

the time was laid up in harbour {h).

Sect. 11 of the Wills Act applies to merchant seamen as

well as to seamen in the King's service (t).

A Will may be written in any language and either in ink

or pencil (it) ; and, whether Will or codicil, it requires no

special form of words {I).

Whatever may be the form of the instrument duly executed instrument

in accordance with the Wills Act, if the person executmg it testamentanr

intends that it shall not take effect until after his death, and it ^tf
^^^ °

is dependent upon bis death for its vigour and effect, it is

testamentary (hi). This rule applies notwithstanding the

instrument may take the form of a deed (n).

But a document, though formally executed as a Will, will There must be

not operate as a legal Will if there was no animus tettandi, as teaandi.

for instance if the document bears upon the face of it a positive

assertion that it is not meant to operate as a legal Will (o), or

it is shown in evidence that it was written in jest, or without

any intention of making an operative Will {p).

(^) In the Goods of Hiscock, [1901]

P. 78 ; and see Williams (10th ed.) 91.

(A) IntheGoodsof M'Murdo,(1867)

L. B. 1 P. & D. 540, and see Williams

(10th ed.) 92.

(i) In the Goods of Parker, (1859) 2

Sw. k Tr. 375.

(A) See Williams (10th ed.) 86.

(0 Oldroyd r. Hai ey, [1907] P.

326.

(;») Cock r. Cooke, (1866) L. R. 1

P. & D. 241, 243 ; In the Goods of Coles,

(1871) L. R. 2 P. & D. 362.

(«) In the Goods of Morgan, (1866)

L. R. 1 P. & D. 214.

(«) Ferguson Davie r. Ferguson

Davie, (1890) 15 P. D. 109.

{p) WiUiams (10th ed.) 82, n. (c).
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Mutual Wills.

Extrinsic evidence is aduiissible for the purpose of showing
with what intention an ambiguous paper has been executed (q).

A Will is by its nature in all cases -avocable, even though
it is in terms expressed to be irrevocable. A Will is, therefore,

said to be ambulatory until the death of the testator (>•).

A contract to leave property by Will may be enforced by
way of specific performance against all who claim under the

deceased contractor as volunteers («) ; but a contract to leave

by Will on the part of one who was merely donee of a general

testamentary power of appointment will not be specifically

enforced (<), although damages are recoverable for the breach
thereof (u) ; and such a contract on the part of the donee of a
special testamentary power is void, and no remedy could be
had upon it (x).

Where two persons have made an arrangement as to the
disposal of their property, and executed mutual Wills in

pursuance of that arrargement, the one of them who pre-

deceases the other dies unih. the implied promise of the
survivor that the arrangement shall hold good ; and if the
survivor, after taking a benefit under the arrangement, alters

his Will, his personal representative takes the property upon
trust, to perform the contract, for the Will of the one who has
died first has, by the death, become irrevocable. But, on the
contrary, where the one who dies first has departed from the
bargain by executing a fresh Will, revoking the former one,
the survivor* who has on the death of the other party to the
arrangement notice of the alteration, cannot claim to have
the later Will of the deceased set aside or modified, either by
way of declaration of trust or otherwise {y). Nor, it would
seem, could the Will of the survivor, whether he had notice or
not of the alteration, be treated as impliedly revoked (^) ; so

(y) In the Goods of Slinn, (1890) 15
P. D. 156.

(/•) Williams (10th ed.) 7, 94.

(«) Synge r. Synge, [1894] 1 Q. B.

466, 470, and sec Fry on Specific Per-
formance, 4th ed., 8. 245.

(0 Re Parkin, [1892] 3 Ch. 510,
517 ; Be Lawley, [1902] 2 Ch. 799

;

[190.S] A. C. 411.

(«) Re Parkin, ubi nip.

W Palmer r. Locke, (1880) 15
C. D. 294, 301, |>er Brett, L.J. ; Re
Bradshaw, [1902] 1 Ch. 436.

(y) Stone r. Hoskiiis, [1905] P.

194, and see Williams (lOth ed.) 7.

(«) See s. 19 of Wills Act, po»t, p. 28.

.,
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marriage will revoke the Will of one testator without impliedly

revoking the Will of the other (a).

The form of the Will being conjoint, that is, being made
by two testators in one and the same instrament, cannot alter

its revocable nature (b). On the first death of one of the

testators, prolate will be granted of so much of the instrument
as then becomes operative (c).

Although a testator may by Will delegate to another the

power to select from a cbss and even to nominate executors {d),

yet he cannot give someone else power to make a Will for him
instead of making a Will for himself, audit is on this principle

that vague directions are frequently held to be void for un-
certainty (e).

And B. 20 of the Wills Act prevents a testator delegating

his power to revoke his Will by inserting in it a clause con-

ferring on another an authority to cancel or destroy it after

his death (/).

A testator cannot prospectively make a Will by reference

to a paper to come into existence at a future time (g). Where
a Will refers to a paper, such paper cannot be incorporated

in it unless it is clearly identified with the description of it

given in the Will, and is shown to have been -n existence at
the time the Will was executed (/t). The confirmation of

a Will by codicil, making it speak from 1' date of the

codicil, will incorporate into the Will an informal document
referred to in the Will as existing, although it came into

existence only after the execution of the Will, but before

the execution of the codicil; but if the Will, treated as

being re-executed by the codicil, still speaks in terms which

Conjoint
WilU in one
instrument.

Power to

make a Will
cannot be
delegated

;

nor power to

revoke a
Will.

Testator
cannot pro-

spectively

make a Will
by reference
to papers to

come into

existence.

00 Hinckley r. Simmcnn, (1798) 4

Ves. 160.

C*) See Williams (10th ed.) 7.

(f) In the Goods of Piazzi-Smyth,

[1898] P. 7.

(d) Williams (10th ed.) 171.

(e) Grimond (or Macintyre) r.

Orimond, [190.5] A. C. 124.

if) Stockwell r. Ritherdon, (1848)

Robert. 601.

0/) Croker t. Marquis of Hertford,

(1844) 4 Moo. P. C. 339 : In the Gootlg

of Alamson, (187.5) L. R. 3 P. & D.

233, 25R
; and cf. lie Boyes, (1884) 26

C. D. 331, and pimf, p. 83, as to secret

trusts.

(A) Singleton r. Tomlinson, (1878)

3 App. Cas. 404 ; University College of
North Wales and University of Wales r.

Taylor, [1907] P. 228, [1908] P. 140.



10 EXECUTORS.

Sect. 7 of

Wills Act,

1837, in-

Talidates Will
of infant.

Sect. 11

excepts infant

soldier or sea-

man under
certain cir-

cumstancco.

Sect. 8, as to

capacity of

married
woman.

Effect of

husband's
assent.

show that it is referring to a future document, then there is no
incorporation (i).

In order to admit parol evidence for the purpose of identi-
fying a document referred to in a Will and intended to be
incorporated, the description of the document in the Will must
definitely refer to an existing document. If the Will can be
construed as referring to an existing or future document, parol
evidence is not admissible {k).

Sect. 2.~0f persons incapacitated to make a Will.

Infants.—trior to the Wills Act, an infant, if adjudged
competent, might make a valid Will of personal estate, a male
at fourteen, a female at twelve years of age, but not at an
earlier period (l). Sect. 7 of the Wills Act provides " that no
Will made by any person under the age of twenty-one years
shall be valid." But s. 11 of the same Act provides " that
any soldier being in actual military service, or any mariner or
seaman, being at sea, may dispose of his personal estate as he
might have done before the making of this Act." A Will
therefore made since the Act by an infant soldier " in actual
military service " (m), or by an infant seaman " being at
sea "(h), is valid.

Married women.—Sect. 8 of the Will" Act provides " that
no Will made by any married woman shall be valid, except
such a Will as might have been made by a married woman
before the passing of this Act."

At the passing of the Wills Act a married woman could
dispose of property, real or personal, given or settled to her
separate use, or over which she had been given a right to
make a Will under a power of appointment ; otherwise she had
no power whatever to devise land ; but as to personal property
the husband surviving could waive his right to administration
so as to give effect to a Will made by his wife during the

(0 In the Goodsof Smart. [1902] P. (/) Williams (10th ed.) 12.

2^^' 2*'- (m) In the Goodsof Hiscock.riMOl]
(*) University College of North P. 78.

Walesand University of Wales r.Tay. (n) ^ McMurdo, (1867) L H 1
lor, ubi *uj>.

;
(C. A.) [1908] P. UO. P. & D. 640.
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covei'ture in derogation of hia marital right (o). Such assent

by the husband to his wife's Will of personalty might be given

either during her life or after her death, but if he died before

his wife the Will was void against her next-of-kin so far as it

derived its effect from his assent. Moreover, the husband
might revoke his consent at any time before probate, unless

after her death he acted upon the Will or agreed to it (;)).

A Will made during coverture could not pass property

acquired by the wife after her husband's death, or property

acquired for her separate use after the date of her Will, for at

the time of making the Will she was intestable as to such

property ; and formerly where a Will was made by a married

woman under a power, as the title of her executor did not

extend beyond the property the subject of the power, the

probate was limited accordingly (</).

Since the husband had no beneficial interest in the personal

estate which the wife took in the character of executrix, and
as the law permitted her to take upon herself that oflSce, it

enabled her, even before the Married Women's Property Act,

1882, if sole executrix, to make a Will in this instance, with-

out the consent of her husband ; restricted, however, to what
she was entitled to as executrix (r).

By s. 21 of 20 & 21 Vict. c. 85, after a protection order, the

wife shall, during the continuance thereof, be and be deemed to

have been during the desertion in the like position in all

respects, with regard to property and contracts, and suing and
being sued, as she would be under the Act if she obtained a
decre > of judicial separation («).

Sect. 25 of the same Act provides that as to property

acquired by the wife from the date of the sentence of judicial

separation, and whilst the separation shall continue, such

property may be disposed of by her in all respects as a feme

(ft) Noble t. Willock, (1873) L. E. who has obtained a protection order

Property
which could
not pasji

under Will
of married
woman.

Married
woman sole

executrix
could trans-

mit interest.

Effect of pro-
tection order.

Effect of

judicial

separation.

« Ch. 778, 789.

(/>) See Elliot r. North, [1901] 1

Ch. 424, and Williams (10th ed.) 40.

(?) Williams (10th ed.) 46.

(r) Williams (10th ed.) 40.

(*) The Wiil o£ a narried woman

is valid, although the order may not

have been registered within ten days
as provided by the above section. In
the Goods of Farraday, (1862) 2 Sw. Jc

Tr. 369.
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«l * M Vict.
C. 108, i. 7.

Effect of
the Married
Women's Pro-
perty Act»

:

83 tt 84 Vict,
c. 93.

46 & 46 Vict,
c. 75.

Sect 1 (1).

Sect. 2, as to
woman mar-i
rietl after
Ist Jannarv.
1883.

Stct. 5, as to
woman mar-
rieU before

BXJCCUT0R8.

c 98?'. r?!;'.v^°°""'" ^f^ ^'- wo (88 4 84 Vicl

oy aeclaring certain property referred to in the A-1 b. k. i.

.iaf'.h?
""''• " ' "*»""«' "-»« .M « Mo„rd.ac,With the provisiona of this Aoi" a.

"^-^-wraance

fj»^;r;:;:rrrrer;er"2'°-'^
/«./, „itt„„. U.e interventionoU^ZZT "" '

real and per«,„al property which .hall belong lo her at th.toe of marriage, or shall be acquired by or devolve
1'

^.after marrrage, i„chdi„g .n, wagea/eami„;°
™
Zy and

Sect. 6: "Every woman married beforp tha „-. Of .hie Act eh.,1 ,. entitled toC^ ^brrrrt
(0 V?« Cuno, (1889) 43 C, D. 12,
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dispM6 of in .nanner aforesaid all real and personal property,
her title to ^. • h, whether vested or contingent, and whether
in possession, dversion, or remainder, shall accrue after the
commencement of this Act, including any wages, earnings,
money and property so gained or acquired by her as aforesaid."

Sect. 28
:
" For the purposes of this Act the legal personal

representative of any married woman shall, in respect of her
separate estate, have the same rights and liabilities and be
subject to the same jurisdiction as she would be if she were
living."

Sect. 3 of the amending Act of 1898 (66 6c ol Vict. c. 68)
provides that '• Sect. 24 of the Wills Act, 1887 " (by which a
Will shall be construed to speak from the death of the testator)
" shall apply to the Will of a married woman made during
coverture whether she is or is not possessed of or entitled to
any separate property at the time of making it, and such Will
shall not require to be re-executed or republished after the
death of her husband."

Seamen or marinei of His Majesty's naval or marine force
as defined by s. 2 of the :<tatute 28 & 29 Vict. o. 72 are p.o-
tected against certain testamentary acts. The proper result
to be deduced from the cases on construcUon of the Acts is

that when the relation of agent and seaman exists, there must
be clear proof not only of the subscription of the deceased to
the instrument, but also of his knowledge of its nature and
effect

:
that wherever it is executed merely as a security for a

debt, it shall not operate as a testamentary disposition of the
whole property

; but, on the other hand, though there may be
a debt, yet if there be satisfactory evidence that the testator
intended to dispose of his property by WiU, the instrument
shall be valid (u).

Merchant seamen.—As regards merchant seamen, the
Merchant Shipping Act, 1894, a. 177, provides as follows :-

" (1) Where a deceased seaman or apprentice has left a Will,
the Board of Trade may refuse to pay or deUver the above-'

18

Ut JMiiarr,
1883.

5« k 67 Vlct,
c. «3, 1. 8,

extend*
operation o(
Will of

married
woman
to after-

acquired
property.

Seamen and
marines pro-
tected

againit

improrident
testamentary
dispositions.

Merchant
seamen pro-

tected

against

improvident
testamentary
dispositions.
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Wiot.

Lnnatic.

EXECirrORii.

menUoned rewdue ' [that i.. the wam.n'. property after
<leducting expenses] :

v ir> 3 wwr

" («) If the Will was made on board ship, to any person
claiming ander the Will, unless the Will is in writ-
mg. and i. signed or acknowledged by the testator in
the presence of. and is attested by, the master or first
or only mate of the ship, and

" (b) If the Will was not made on board ship, to any person
claiming under the WiU, and not being related to the
testator by blood or marriage, unless the Will is in
writing, and is signed or acknowledged by the
testator in the presence of, and is attested by, two
witnesses, one of whom is a superintendent, or is
a muiwter of religion officiating in the place in
which the Will is made, or, where there are no such
persons, a justice. British consular officer, or an
officer of customs.

"(2) Whenever the Board of Trade refuse under this
section to pay or deliver the residue to a person claiming
under a Will the residue shall be dealt with as if no Will
had been made."

Sect. 17S reculates the rights of creditors of deceased
seamen and apprentices, claiming from the Board of Trade

Sect. 742 defines the term "seaman" to include every
person (except masters, pilots, and apprentices duly indentured
and registered) employed or engaged in any capacity on board
any ship.

„,.,P^*^""y
°' *^*"® '***"*®' ''^^^o* ^ extended beyond the

^\ ills of manners, so as to invalidate the Wills of other persona
given to secure debts {x).

An idiot, that is, a fool or madman from his nativity who
never has any lucid intervals, is incapable of making a Will (y).A lunatic, that is, a person usually mad, but having
intervals of reason, during the time of his insanity cannot
make a testament, nor dispose of anything by Will. But a

(*) Williiims (10th ed.) 38 ; Florance
r. Florance, (1755) 2 Lee 87.

(y) Williams (10th ed.) 12.
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Will 18 not revoked by the subeequent inianity of the
testator (z).

Sanity wUl be presamed till the contrary is ihown, bat it
is an inference merely from the absence of evidence to show
the contrary. If a WUl is produced before a jury and its
execution proved, and no other evidence is oflfered, the jury
would be properly told that they ought to find for the Will.
And If the party opposing the Will gives some evidence of
incompetency, the jury may nevertheless, if it does not disturb
their belief in the competency of the testator, find in favour of
the Will. And in each case the presumption of competency
would prevail. Still, the o««s i»robandi lies, in every case, on
the party relying on a Will, and he must satisfy the jury that
it ia the WUl of a capable testator. And when the whole
matter is before them on evidence given on both sides, if the
evidence does not satisfy them that the Will is the Will of a
competent testator, they ought not to affirm by their verdict
that it is so (a). During a lucid interval a person afflicted
with habitual insanity may make a valid Will, notwithstand-
mg he has been found lunatic by inquisition (i), but the pre-
sumption and onu$ of proof are inverted, for the person who
would take advantage of an interval of reason must prove it (c).

Where a Will is traced into the hands of a testator, whose
sanity is fairly impeached, but of whose sanity or insanity at
the time of doing or performing some act with relation to the
Will fhere is no direct evidence, the agent is to be inferred
rational, or the contrary, from the character, broadly taken, of
his act (d).

The probabilities, d priori, in favour of a lucid interval are
infinitely stronger in a case of deUrium than in one of
permanent proper insanity (e).

15

Sknity pre*

•umei,

but OHU*
pruhandi
on |>arty

reWing on

Will made
daring lacid
interval,

preaumptlon
and onu* of
proof in-

verted.

0) Willianw (10th ed.) 14.

(a) WilHama (10th ed.) 16.

(>) WiUiams (10th ed.) 25, and see
lie Walker, [1906] 1 Ch. 160, 170,
ghowiog distinction between the
execution of a deed and of a Will in
this respect

,

Distinction

between
delirium and
insanity in

proof of

lucid interval.

(c) Cartwright ». Cartwright, ( 1 793)
1 rhillim. 100; Williams (10th ed.) 16.

(rf) Per Sir John Nicholl in Scruby
r. Fordbam, (1822) 1 Add. 90, and see
Williams (10th ed.) 18 et seq.

(«) WiUiams (10th ed.) 21.
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and not
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Infirmity as
distinguished
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EXECUTORS.

Partial insanity, that is insanity upon a particular subjector as to a particular person, will invalidate a Will fairlv
presumable to have been made under its operation. Bu^
partial unsoundness, not affecting the general faculties andno operaung on the mind of the testator in regard to histestamentary disposition, is not sufficient to Lder h^Lincapable of disposing of his property by Will (/)To prove insanity as to a particular person, no course ofharsh treatment-no sudden bursts of violenc^no display

of unkind or even unnatural feeling, merely, can avail ; i 'canonly be proved by making out a case of antipathy clearlv
resolvable into mental perversion (g).

^ ^ ^

" If the human instincts and affections, or the moral sensebecome perverted by mental disease; if insane suBpicionTr'
aversion take the place of natural affection; if reas n andjudgment are lost, and the mind becomes a prey toi^B^nede usions calculated to interfere with and d.sturb it'sLZZ
ban'f . fl

' testamentary disposition, due only to theibaneful -Auence-in such a case it is obvious that the condTtion of the testamentary power fails, and that a Will madeunder such circumstances ought not to stend »
(A)

.n/^r ^'^"^ '°'*°''^ '' established the Will itself is nulland void, and not merely a particular disposition (i)
Unsoundness of mind arising from want of intelligence

occasioned by defective organisation, or by suZeZ
physical infirmity or the decay of advancingV^Xun"guished from mental derangement, is equ^lyV IsTo
incapacity. The inquiry in such cases simply is. whetheT thementa faculties retain sufficient strength fu'uy t^ comprehend
the testamentary act about to be done (A).

(/) Banks r. Goodfellow, (1870)
L. R. 5 Q. B. 649, where Cockbum.C.J
in delivering the judgment of the
Court, reviewed the earlier authorities

;

Boughton r. Knight, (1873) L. R. 3
I

.

it 1). (H ; Smee r. Smee, (1879) 6

fi," ?: ^ '

""'' J™''''" *•• Morris, (1880)
i4 C Jj, 674,

(^)^Dew r. Clark, (1822) 1 Add. 279

;

79
; Boughton r.

(1826) 3 Add.
Knight, vbi mtp.

n}!^.Kf''
^'<^''*"'™. C.J-. in Banks r.

Goodfellow, L. B. 5 Q. B. at p. 565
(;) Cases above cited, and see also

hmith r. Tebbitt, (1867) L. R. 1 p *
D. 398. 436.

666^""^ ••• OoodfeUow, ubi »up. at
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Deaf ami
<lnnib.

WOUW 'rmtl^'r"""^ "
"''^ °' ^^'""^ ^'^'''' P^^«r standard otwould seem to be the capacitv ^n the part of the testator to

''"'"""y '"

claims others whom by his Will he is excluding from all
participation in that property (l)

disr^r/orhtT"'?'r*"'"«'^"°°'^^^^^^^^ "^ * °>''« «—..
disposing of his property by Will, for Courts cannot measure r?' ""'»"•

the size of people's understandings and capacities n^r
'"'•

r^^cr ""^"^ °' ^^"-^^ °^ menlposi^g":;

One who is deaf and dumb from his nativity is. in pre-sumption of law. an idiot, and therefore incapable'of making aWill but such presumption may be rebutted, and if it suffi-cienUy appears that he understands what a testament means

declare his7! "f^T'*^- ^« -"^^ ^^^ «'gn«and tokens

nature, but being once able to hear and speak, if by some^cident he loses both his hearing and the u^ of his tongue

may make his testament by signs, otherwise not at all Suchas can speak and cannot hear, they may make their testaments.as if they could both speak and'hear. wXlt'de ect came by nature or otherwise. Such as be speechless
only, and not void of hearing, if they can write, may ve ^ .^make their testaments themselves by writing; if they canno
write, they may also make their testaments by signT. soZ^^^^e signs be sufficiently known to sueJ a! .'jAt

As to blind persons it must be proved either that the Will Bii„dwas read over to the testator or that he was otherwi
^^

acquainted with its contents before he executed itt)
(0 Harwood r. IJaker, (1840) 3

Moo. P. C. C. 282, 2!»0; Banks r.
(ioodffllow, tihi miji. at p. fitilt.

('«) Williams (lOthed.) 27.

B.

(«) Williams (loth ed.) 12, 13.

00 Finclmm r. E.lwards"'(1842) 3
Curt. 63, oil npi.. 4 Moo. P. c. lys.
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Illiterate

penont.

Penon drank.

OareM.

Fraud.

Jinportunity.

Influence.

KXKCUT0R8.

Similar evidence is necessary in the case of a personwho cannot read as in the case or a blind i^rson.

WiirknoT r""P"°° ^^''^ ^ P«"on who executes aWU knows and approves of the contents thereof where bvdefect of education or by reason of illness he cannot read the

Person drunk-" which is to be understood, when he is soexcessively drunk, that he is utterly deprived of the u^ ofrea^nandunderstanding; otherwise, albeit his understanding
8 obscured and his memory troubled, yet he may make hi^testament, being in that case "

(q).

^ "^

sidefaZ'ofL'' ".'", *''.'°"* *° i"^«« "P- *he con-sideration of the particular circumstances whether or not thetesUtor could be supposed to have li,eru,n anunum testandi .)It may arise either from force (t) or fear, but the fear must

t

such as that without it the testator had not made hrj tament at all. at least not in that manner («)

**

to sft"alr.;^f^;"°°
"^" weaknessaresufficient grounds

The Court may admit a part of an instrument to probateand refuse it as to the rest; as where a Will is voidTl!part™ ,, „„,„e influence or fraud. la^Z'tTZ
Importunity, in order to invalidate the instrument mustbe m such a degree as to take away from the testator fl!

itZvr
''-' "^ ^'

' -'
''' ^- - ""-^

InJaence to inralidato a Will must be such « d„„„-mon ..goired ovar the testate, ^ ^ prevent the exerj^of h„ disorehon. It must amount to to™ and 3con destro,.„g ftee .gene,. It must not ^ the „&!;
(.Ji) Williams (lOtL ed.) 14.

(?) Swinburne, Ft. 2, s. 6.
(r) See Williams (10th ^.) 29 et

(') 2 Bl. Cora. 497.

(0 Mountain c. Bennett, (1788) 1Cox 355.

(«) Godolph., Pt. 3, c. 25, s. 8
(') Williams (lOth ed.) 30.

(y) Trimleston v. D'Alton, (1827) 1

(1847) 1 H. L. C. 191, 209.

W Williams (10th ed.) 31.
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Of affection or attachment. It must not be the mere

unZf?,
''''"'"« *'* "^^«« °' -°*^- It « n

or bv fJr '^rr^^y
.honest intercession and persuasionor by fair and flattering speeches to procure a Will

orde^?"L ^r"'"
'' *"°*^«^ P«^«°°(«)- Influence, in

which would make it sufficient to vitiate a Will, must bean influence exercised either by coercion or fraud. It is notnecessary to establish that actual violence has been used o

ol^ r :,

'''' ""'"*'* °' "^ P«"- - -«-ous healSi
towards one feeb e in body, even though not unsound in mind,my be such as to excite terror and make him execute as his
Will an instrument which, if he had been free from such
influence,he would not have executed. Imaginary terrors may
have been created sufficient to deprive him of free agency ; a
\\ III thus made may possibly be described as obtained bv
coercion. So as to fraud, if a wife, by falsehood, raises
prejudices m the mind of her husband against those whowould be the natural objecte of his bounty, and by contrivance
keeps him from intercourse with his relatives, to the end that
these impressions which she knows he had thus formed to their
disadvantage may never be removed

; such contrivance may
perhaps, be equivalent to positive fraud, and may rende^
invalid any Will executed under false impressions thus kepi
alive. It IS. however, difficult to state in the abstract what acts
will constitute undue influence in questions of this nature (6).The undue influence must be an influence exercised in
relation to the Will itself, but this may be inferred by the
jury from circumstances relating to other matters or transac-
tions (c).

The mere proof of the existence of the relation of parent
and child man and wife, doctor and patient, attorney and
client, confessor and penitent, guardian and ward, tutor and

19

(a) See WilliamB (10th ed.) 29, 30 •

also Parfitt r. Lawless, (1872) L. R 2 i*'

& D. 462, 470.

(») See per Ld. Cranworth in Boyse

V. Rossborongh, (1856) 6 H. L. C fi

approved in Baudains r. Richardson'
[1908] A, C. 169.

(p) Jbid.

2
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Will written
or preimiftl
by \>enon in
his own
favour.

EXECUTORS.

With regard to a Will written or prepared by a nurtr ,'« .,•own favour. Such cases are decided byTe Tales lid .in Barry v. Butlin (e). " These rnl«o ! !
'^"'*^''"*^ **o^«

that the onusprobandi lies ul tt n''. '

*'"'"''* "'

Will, who rnusf saUsfythrcrcLl'^oTS JSTha^wstrnment propounded is the 1m1 WiJl „ ,
""

Will, coder which he iLkes .t'erL? " ""'"" '

«.<! calls'pooTrL^^"*! ?. 7"'™" "' «» Court,

evidence in euplrt !!Z^ /"'' ''°'°"' '» •""'"tog «>«

o»«h.„ot topr: kite's::::''
'"™°' " "''*

"

il i> judiciellv „ii.«J rli '""'°° " """""i. •"!

Will if .he d«el!^ •?'
""' "" ^^' "»" «P"- «.« true

• Tbertrict meaning ol the torn, .„„„.„r„wci,ihi,.

» est, the isene must he found against him in all cases • M.
on... .s imposed on the part, p,^p„.nding a WilH'is*"general discharged by pr«>f of capacity and ihl fL? ,

::rt°;f'r
";* '" '-'^"^ -rjiirti:contents of the mstrument are presumed; «,d it cannot he

S"s f'T^'"' •"" ""'^ ""° ""•-«' '•"> ^""b^i^fi

.£ r.^r— ;::Lr.^.r.ru-

H^^=:rrt:jxrij-r^
Where the person making the Will in his own favour is theagent and attorney of the teatAfn.. *\.. - .

and the conduct of a nrot ,

'"'^'"°" '' ''''''^''^'

(a) Paifitf .. Tr,...i».- ,.„-,, . _ " \J J'

WnH,'{X)2Moo.J..C.480,andsee
Karling r. LovelanJ, (1839) 2 Curt.

225, 227
; Williams (10th ed.) 86

(/) Williams (lOtli ed.) 86, n. U)and cases cited.
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The rule in Bany v. Butlin extends to all cases where
circumstances exist which excite the suspicion of the Court (j,).Undue influence, in the case of a gift by Will, must be
proved affirmatively (A), and a plea of undue influence ought
not to be put forward unless the party who pleads it has
reasonable grounds upon which to support it (»).

Traitors and felons forfeited to the King their goods and T.aito„and
chattels on conviction. Lands were forfeited upon attainder

'*''°"''-

which took place only on judgment of death or outlawry.
There was no personal incapacity to make a Will in such cases
but the incapacity was occasioned by having no property to
dispose of by reason of the forfeiture. If a man had goods as
executor to another the same were not forfeited by conviction
and as to such goods he might make a Will {k).

So -u^ afelo de se had testamentary capacity, although he Felo * «.
could not dispose by Will of goods and chattels, for they were
forfeited by the act and manner of his death, but he might
make a devise of his lands, for they were not subjected to any
forfeiture (I).

* j

Forfeiture or escheat for treason, felony, oxfeh de »e was Act toaboiish
abolished by stat. 33 & 34 Vict. c. 23. Sect. 1 of this Act ff^L^^provided, however, that nothing in the Act should afifect the ''"i felony-

law of forfeiture consequent upon outlawry; but outlawry in Outlawry.
any civil proceeding was abolished by 42 & 43 Vic*,, c. 59 s 3

Proceedings in outlawry in criminal matters are exceedingly
rare, and may almost be said to be extinct, but judgment of
outlawry in treason or felony amounts to a conviction and
attainder for the oflfence (m). and outlawry in misdemeanour
subjects the party to forfeiture of goods and chattels and all
the profits of his real estate. The outlaw may, however, make
a Will and appoint executors who may obtain a reversal of
the outlawry if defective (n).

(^) Tynell r. Painfon, [18941 P.
151, 167 (C. A.).

(A) Parfitt r. Lawless, uU »up.

(0 Spiers r. English, [19071 P. 122
124.

•'

(*) Williams (10th ed.) .51.

(0 Ibid.

('«) Archbold's Crira. Plead. (23rd
ed.)(1905) no.

(«) Chit. Cr. Law, (1826) vol. 1,

p. 366.
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EXECUTORS.

Sect. 8.-0/ the Signature of the Testator.
Sect. 9 of the Wills Act provides that the Will "

shall bejed at the foot or end thereof by the testator "r 1^ soJ^other person m h.s presence and by his direcUon." ^
The following are instances of sufficient signature.

„J! f1°^"'"°8 °' * "^^rk by the testator, although thename of the testator does not appear on the face o/ th«2--nt (o), or the testator is wrongly nami ^ t (^) ohe name against the mark is incorrectly stated (," prlv dejthe identity is established.
^* P'oviaed

(2) Stamping the Will, by way of signature, with an instru

(3) Affixing to a Will a seal stamped with the testator'-imtials who placed his finger on the impression mad ttseal and said "this is my hand and seal " U)- hZiL
putting of a seal by the testator is not suffic^lL't ..

'' ""^

.arfofrhertr;r
'''''

'
-^^^ "- '''-'-' - ^^«

(5) Signature of the testator's namfl l.v «« *. .-

wi..e. ,,tU direction „, .i, LZ^toTZtZl
"^ ^^'

'
"^^ the testator must, bv act nr »/^,.-1 •

some way indieatfi tn tu^ * -. ^ ^**™' *°

00 In the Goods of Bryce,(1839) 2
C urt. 325.

-^

18w^iV.'22°*^'°'^'«'''^'(J«5«)

& fr.
93""""" * "'*'"''^°"'' ^'*®^> •''*''^-

(*) In the Goods of Emerson, (1882)
» i<. B. Ir. 443.

(0 Williams (10th ed.) 56.

00 In the Goods of Redding, (1850)
2 Robert. 339.

*^ ^ ^

1 £W,i' ^°°d?«" Bailey, (1838)

D V " ' ^"'"'* *• Harris, (1845)
1 Bobert. 262. ^ '

Curt!
/2"9.**'* ^"^^ "^ ^^"^ ^'^^®> 2

13?. T^m
""^^ "^ """hall, (1866)
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did not observe the others, the prima facie presumption is that
they were in the room, and formed part of the Will at the time
of the execution (a). It would seem, however, that the several
sheets should be found together at the testator's death (i).

Sect. 1 of the Wills Act Amendment Act, 1862 (15 Vict,
c. 24), provides " that every Will shall, so far only as regards
the position of the signature of the testator, or of the person
signing for him as aforesaid, be deemed to be vtid within the
said enactment, as explained by this Act, if the signature
shall be so placed at or after, or following, or under, or
beside, or opposite to the enJ of the Will that it shall be
apparent on the face of the Will that the testator intended to
give effect by such his signature to the writing signed as his
Will, and that no such Will shall be affected by the circum-
stance that the signature shall not follow or be immediately
after the foot or end of the Will, or by the circumstance that
a blank space shall intervene between the concluding word of

the Will and the signature, or by the circumstance that the
signature shall be placed among the words of the testimoniam
clause or of the clause of attestation, or shall follow or be
after or under the clause of attestation, either with or without
a blank space intervening, or shall follow or be after or under
or beside the names or one of the nam«s of the subscribing
witnesses, or by the circumstance that the signature shall be
on a side or page or other portion of the paper or papers con-
taining the Will whereon no clause or paragraph or disposing
part of the Will shall be written above the signature, or by
the circumstance that there shall appear to be sufficient space
on or at the bottom of the preceding side or page, or other
portion of the same paper on which the Will is written to

contain the signature: and the enumeration of the above
circumstances shall not restrict the generality of the above
enactment

; but no signature under the said JKi or this Act
shall be operative to give effect to any disposition or direction

23

Position of

signature.

I

I

(a) Gregory r. Queen's Proctor,

(1846) 4 N. C. 620.

(*) Marsh r. Marsh, (1860) 1 Sw. &

Tr. 528 ; Rees r. Rees, (187.3) L. R. 3
P. & D. 84.
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*" *'^ '"*^^''« ^^^h. granted

placStlgZ :!?:;r: *^« *-*^^-'« «i«nature is

clause of atteftadonSoutl
*^«*'"'°°^"'" <"««««. or the

whether he intended i^l no * r'''
subscribing the Will,intended it or not for his signature to the Will (/).

Skct. 4.-0/ the Attesumon of WiU,

the ..™ time rd 11 .
""°" """"«' P«««"' "t

.utocrib, the WiU i„r °^ """ «"«' «°^ "1..I1

Williams (loth ed.) 57 rf ,,„
""'^ ''^^ c'ted. ' "'

3 s5 iVr":
«7""^ °' ^'"""-' <'««^) Cu2 iV' ""* °' «^^"- <'«38) 1

W [1905] 2 I. R. «H.
7?yC ""^'^ "^ *'"''''*"' <'««2)
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The production of the Will with the testator's signature
visibly apparent on the face on it, and a request by the testator

to the witnesses to subscribe it, is sufficient acknowledgment
by the testator of his signature (t).

The testator need not inform the witnesses of the nature of

the instrument they are attesting, and even if he deceives them
and leads them to believe it is a deed, and not a Will, the
execution is good not\yitb8tanding(A;).

The testator's signature must be made or acknowledged to

the witnesses when both are actually present at the same
time, and they must each also be conscious of the act ; since a
person might be present in the room at the time without
knowing, or having opportunity of seeing, what was going
on (0.

They must attest and subscribe after the testator's signa-

ture has been made and acknowledged to them (w).

They must subscribe their names in the presence of the
testator, but not necessarily in the presence of each other («).

It is not requisite that the testator should actually see the
witnesses sign, or be in the same room. The test is whether
the testator might have seen them if he had chosen to look,

not whether he did see them sign(o).

If the testator was blind, it must appear that had he had
his eyesight he could have seen tho witnesses sign (p).

Where a Will appears to be duly executed, and there is a
complete attestation clause, the presumption omnia rite es»e

acta applies, and where the attestation clause is incomplete,
the presumption also applies, but with less force (q).

Affirmative proof of the due execution of the Will is not

Witnctw*
ne«(i not be
informed of
nature of

instrument.
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witnesvet

must be
present at

same time

:
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testator

:
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each other.

Testator
must be in

IKMition to

see attesting,

if he chose.

So blind

testator had
he eyesight.

Presumption
itmnui rite

enne acta.

(0 Williams (10th ed.) 63. For
cases where the acknowledgment was
held to be sufBcient, see Williams
(10th ed.) 66, n. («), and where insuffi-

cient see Williams (10th ed.) 66, n. («).

(*) Williams (10th ed.) 67.

(0 Brown r. Skirrow, [1902] P. 3.

(«) Moore r. King, (1842) 3 Curt.

243, 253 ; Wyatt r. Berry, [1893J P. 5.

(«) Williams (10th ed.) 68, and see

per Gorell Barnes, J., in Brown v.

Skirrow, «*« #«//., at p. 5.

(«) In the Goods of Trimmell, (1865)
11 Jur. N. S. 248 ; Carter r. Beaton,

(1901) 85 L. T. 76.

(i>) In the Goods of Piercy, (1845)
1 Robert. 278,

(j) Vinnicombe r. Butler, (1864) 3
Sw. & Tr. 580.
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P. S: fir. ^2
"'''""'''• ^''''^"

^,W Williams (10th ed.) 80, and cases

(•»•) Harrison r. Elvin, (1842) 3 Q. B.

117.

N. a 46°"'* ^'^' *" ^'"''^' ^'*^'> -

(iS);ipV8r°*^-^"^-.

L.K^"p."L'Srt/"*''"''<'«^^>
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witneM may Iw able to write {it), and so a witnem may
•nbecribe by initials (e).

The law does not require that the attestation shonld be in Poaition ot

any particular pUce, provided that the evidence satisfies the
"'^**"°"

Court that the witnesses in writing their names had the

intention of attesting (/).

The attestation, if not on the same sheet of paper as the

signature of the testator, must be on a paper physically con-

nected with that sheet (9), and the pieces of paper must be held or

fastened togetherwhen the testatoracknowledges in the presence

of the witnesses his signature to the document as his Will (/<).

If a Will is written on several or even separate sheets and
the last aloue is attested the whole Will is well executed

provided the whole is in the room, and although a part may
not have been seen by the witnesses. It may be presumed
when the witnesses only saw the last sheet of the Will that the

whole was in the room (i).

Sect. 6.

—

0/ Revocation of Wills.

Sect. 18 of the Wills Act provides that " every Will made 1 Vict. c. 2fi,

by a man or woman shall be revoked by his or her marriage marrla^.

(except a Will made in exercise of a power of appointment,

when the real or personal estate thereby appointed would not

in default of such appointment pass to his or her heir, custo-

mary heir, executor, or administrator, or the person entitled as

his or her next-of-kin, under the Statute of Distributions)."

An invalid marriage, as for instance formerly a marriage

with a deceased wife's sister, has not the effect of revoking a

Will (A).

A Will disposing of b man's property generally and also

exercising a power of appointment may be held good as to that

('*) Williamg (10th cd.) 70.

(e) IntheGoodsof Christian, (1849)

2 Robert. 110; In the Qoods of

Blewitt, (1880)5 P. D. 116.

(/) In the Goods of Braddock,

(1876) 1 P. D. 433 ; In the Goods of

Fuller, [1892] P. 377.

(g) In the Goods of Braddock, ubi

tup. ; In the Goods of Hatton, (1881)6
P. D. 204.

(*) Lewis r. Lewis, [1908] P. 1.

(i) Bond r. Seawell, (1765) 3 Burr.

1773 ; Williams (10th ed.) 73.

(*) Mette r. Mette, (1859) 1 S\v. 4:

Tr. 416.
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nurriage andtr s. 18], or by another Will or codicil exeoat«d
in manner hereinbefore required, or by eome writing declaring
•n intention to revoke the same, and executed in the manner
In which a Will la hereinbefore required to be executed, or by
the burning, tearing, or otherwiM deetroying the same by the
teetator, or by some person in bis presence and by his direc-
tion, with the intention of revoking the same."

Sect. 21 provides that "no obliteration, interlineation,
or other alteraUon made in any Will after the execution
thereof shall be valid or have any effect, except so far as the
words or effect of the Will before such alteration shall not be
apparent, unless such alteration shall be executed in like
manner as hereinbefore is required for the execution of the
Will

:
but the Will, w»th such alteration as part thereof, shall

be deemed to be duly executed if the signature of the testator
and the subscription of the witnesses be made in the margin
or on some other part of the Will opposite or near to such
alteration, or ht the foot or end of cr opposite to a memo-
randum ref-^rring to such alteration, and written at the end or
some other part of the Will."

It is not necessary to o^ Drate a revocation that the whole
instrument should be destroyed ; it is sufficient if the entirety
or essence of the thing is destroyed, as for instance the excision
or obliteration or scratching out as with a knife of the name
of the testator, as being an essential part of the Will(p).
So by parity of reasoning if the names of the attesting
witnesses were taken away by the testator animu$ revocandi, it

would be a good destruction of the Will under the Act (q).

Under s. 20 cutting is equivalent to tearing (>•).

Cancellation by striking through with a pen is not a
revocation under s. 20 of the Act, even though the
striking through be done with the intention of revok-
ing («).

A symbolical burning, tearing, or destruction will not do

;

29
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Ci ing.

(ji) Hobbs r. Knight, (1836) I Curt.

768 ; In the Gooils of Morton, (1887)
12 P. D. 141.

('/) Hobbj r. Knight, nbi iiiji.

(?•) Clarke r. Scripps, (1832) 2
Kol .. "63.

(,») Cheese r. Lovejoy, (1877) 2 P. D.
2r,l.
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insufficient.
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insufficient.
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there must be the act as well as the intention. All thedestroying ,n the world without intention will not revok a

th "".t u'
"*'""°° ^" *^« ^°'W ^'thout des Iyin«there must be the two {t).
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.-n^ff^ 4. 1
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'
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revocation within the meaning of s. 20(6)
*' *

It IS the animus whicli governs the fl*f«nf or,^

rrrrutcr '° "^ - ----r^^^^

(0 Cheese r. Lovejoy, (1877) 2 P
i>. 2.>1, per James, L.J.

(«) Williams (10th al.) 104

W (1820) 3 B. & Aid. 489.

p.S?^'"''''*
' ''^'='''PP«' «*' "V-. at

(i) Giles r. Warren, (1872) L. B. 2

P. & D. 40'

(«) C;
. ,n p. Clarkson, (18621 2Sw. & Tr. 497. ^ -•

(*) Mills r. Millward, (1889) 15
P. n. 20, per Butt, J.

0) Clarke r. Scripps. ubi ,hj,.
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originally were the obliteration is valid, and probate must then
be granted as if there were blanks in the Will(rf).

The statute does not draw any distinction between modes
of obliteration. The obliteration is to be valid and have effect
" except so far as the words or effect of the Will before such
alteration shall not be apparent." This means apparent on
the face of the instrument itself, and does not mean capable of
being made apparent by extrinsic evidence. Words beneath
obliterations, erasures, or alterations on a testamentary docu-
ment are "apparent" within the meaning of the section, if

experts using magnifying glasses, when necessary, can decipher
them and satisfy the Court that they have done so ; but it is

not allowable to resort to any physical interference with the
document so as to render clearer what may have been written
upon it. If a piece of paper has been pasted on a legacy as a
means of obliteration the Court will not remove the pasted
paper

;
but if the words under the paper can be read by an

expert in writing, on placing a piece of brown paper round
them and holding the document against a window pane, they
are apparent within the meaning of the section. That is not
to resort to artificial means at all (e). Where, however, a
testatrix wrote something on the back of her first codicil, and
at a later date pasted a piece of blank paper over it, the Court
ordered the removal of the blank piece of paper in order to
ascertain whether what had been written by the testatrix

amounted to a revocation of the codicil (/).
Under the doctrine of dependent relative revocations, if the

act of cancelling is done with reference to another act meant
to be an effectual disposition, it will be a revocation or not,
according as the relative act is efficacious or not(g). For
instance, where a Will was altered in pencil and then cancelled
only preparatory to the deceased making a new Will, which he
was prevented by death, it was held there was no revocation (A).
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(rf) Williams (10th ed.) 107 ; In the

Goods of James, (1858) 1 Sw. & Tr.

238.

(e) Ffinch r. Coombe, [1894] P. 191.

(/) In the Goods of Gilbert, [1893]

P. 183.

(g) Williams (lOth ed.) 110.

(A) In the Goods of Applebee,( 1828)
1 Uagg. H3.
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For although the testator does an act which unexplained would
be one of revocation, yet if it appears that he did it only as a
part of the means of setting up another Will, if that end is

not accomplished the former Will is not revoked (i).

Where the destruction or obliteration was intended to be
dependent on the efficacy of a substituted disposition, as where
a testator has so entirely erased the name of a legatee that it

is no longer apparent, and has ineffectually substituted another
name for it, or where the amount of a legacy has been
obliterated or covfred over, i *-.g the name of the legatee
untouched, the principle of a.^ lent relative i wocation is

applicable, and the Court may have recourse to any means of
legal proof by which to ascertain the original disposition (k).

Cancellation under a mistake of law—as under a mistake
that a second Will duly executed operated upon property con-
tained in the first—is equally inoperative to revoke, as if made
under a mistake of fact (I).

Having regard to s. 22 of the Wills Act (?«), the destruction
of a second Will, itself revoking one of prior date, cannot
rt iState the first WiJ'. even though it be in existence at the
time of the testator's death.

A codicil is, prima facie, dependent on the Will, and before
the passing of the Wills Act the principle was that a codicil
fell to the ground with the Will when the Will was revoked,
unless a contrary intention could be established (n) . Since the
Wills Act the principle would seem to be that a codicil will
not be impliedly revoked merely by the destruction or revoca-
tion of the Will, for where a testamentary document is
produced, and is proved to have been duly executed as such,
it must be admitted to proof unless it has been revoked in one
or other of the ways referred to in the statute (o).

If a WUl is executed in duplicate, and the testator keeps one

(0 Danse r. Crabb. (1873) L. li. 3
r. & 1). m, 10-J.

(/•) In the Goods of McC.ibe, (1873)
L. H. 3 P. & D. n ; In (he Goals of
Hoisford, (187-)) L. 1{. 3 P. & D. 211.

(0 Perrott r. I'eiTott, (1811) 14

East, 423, 440.

(m) Post,
J).

38.

(n) Williams (10th ed.) 113.

(o) Gardner r. Courtliope, (1886)
12P. D. 14.
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part himself and deposits the other with some other person,
and the testator mutilates or destroys the part in his own
custody, it is a revocation of both. The presumption of law
in such case, liable of course to be rebutted by evidence, is

that the destruction or mutilation of the one duplicate was
done animo revocandi as to both.

The same presumption holds, though in a weaker degree,
where both the instruments are in the testator's possession.

And where the testator, having both duplicates in his
possession, alters one, and then destroys that which he had
altered, there also the same presumption holds, but still

weaker (p).

If a Will was in the custody of the testator, and upon his
death it is found among his repositories mutilated or defaced,
the testator himself is presumed to have done the act animo
revocandi (q).

If a Will traced to the possession of the deceased and last

seen there is not forthcoming on his death it is presumed to

have been destroyed by himself (r).

The presumption will be more or less strong according to

the character of the custody which th. testator had over the
Will («). It may be rebutted by declarations by the testator
of good will towards the parties benefited by the Will, or of an
adherence to the Will and the contents of the Will itself (t).

The presumption does not apply to a case where the testator

became insane after the execution of the Will and continued
insane until his death («).

If a Will duly executed is destroyed, either in the lifetime
of the testator without his authority, or after his death, it may
be established, upon satisfactory proof being given of its

having been so destroyed, and also of its contents (x).
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ij)} Pemberton r. Pemberton,
(1807) 13 Ves. 21(0, 310.

(?) In the Goods of Lewis, (1858)27
L. J. P. & M. 31.

(/•) Welch c. Phillips, (1836) 1 Moo.
P. C. 2!»St.

(«) Sugden c. Lord St. Leonaids,

E.

(1876) 1 P. D. 134, 200.

(0 Ibid.

(«) Sprigge r. Sprigge, (1868) L. R.
1 P. it D. 608.

(jr) Williams (10th ed.) 117 ; Sugden
r. Lord St. Leonards, ubi tup. ; Sly r.

Sly, (1877) 2 P. D. 91.
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Declarations, written or oral, made by a testator both before
and after the execution of the Will, are, in the event of its
loss, admissible as secondary evidence of its contents and
when the contents of a lost Will are not completely proved
probate will be granted to the extent to which they are proved.
There is not any difference in the principles of law applicable
to the case of a lost Will and to those of any other lost docu-
ment (y).

Declarations made by a testator after the date of an
alleged Will are not admissible to prove the execution of the
Will (z).

Revocation by subsequent WUl.~A subsequent Will is . j
revocation unless the contents of it are known; and it is not
to be presumed from the mere circumstance of another Will
having been made that it revoked the former (a).

The subsequent Will must expressly or in effect revoke the
former, or the two must be incapable of standing together (b).

The words "last Will," or "last and only Will," do not
import that the paper contained a different disposition of
property and cannot be treated as an express revocation (c).

«„i.w r. K
.7°"'"°° °' *" '"«*'°« Will is sought to be

estebhshed by the proof of the execution of a subsequent WUl
not appearing, the evidence ought to be most clear and satis!
factory and if oral evidence alone be relied on, such evidenceought to be stringent and conclusive (d).

If there are two testamentary documents of the same dateand It cannot be ascertained which of them was executed first,

tol heTtJr""'
^;«-----tent that they cannot stand

together, the presumption m favour of admissibility to probate
will be rebutted, and neither document will be admiZt
mlt !' \T* ""' ^"'^^^^"^ *« --*-e the Lu-tnents to support the admissibility of both to probate (.).

(y) Sugden r. Lor.1 St. Leonards,
''A' ^><p. ; In the Goods of James
Leigh, [1892] P. 82.

(O Atkinson i: Morris, [Igy-"" -o
{«) Williams (10th ed.) 122
(A) //lid. 120,

P n\«?"y-^"'^^^'<^«=*)''Moo.
r. c. idi

; Freeman r. Freeman, (1854)
•' De G. M. & O. 704.

WCutto r. Gilbert, (1854) 9 Moo.
P. C. 131, 140.

(0 Town8endr.Moore,[1905]P.
66.
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In Plenty v. We,t (/) the judge remarked that the appoint-
ment of executors has always been considered to effect a
complete disposition. But this is by no means conclusive of
the testator's intention to constitute a substantive Will (g)Where a second Will appoints a fresh executor, if the Wills are
not mconsistent, probate will begranted to both the executors (h)
Where a second Will appoints no fresh executor, probate of
both WUls may be granted to the executor named in the first
Will (t). A second Will, disposing of the whole of the testator's
property without the appointment of any executor, may operate
as a total revocation of a prior Will, even though an executor
may have been appointed by such prior Will {k), but only if
the dispositions are so inconsistent that the papers cannot
stand together (/).

A Will of a date prior to a Will with a revocatory clause
may be admitted to probate, if there is any part of it which
the Court is satisfied that it was not the intention of the
testator to revoke (m).

A codicU which absolutely revokes and makes void all
bequests and dispositions in a Will and nominates executors,
but does not in direct terms revoke the appointment of
executors and guardians in the Will, does not revoke the Will

;

for the legal operation of a codicil is to confirm such parts of
the Will to which it refers as it does not revoke (n).

u^!' ^t*''™ °^*y '^''"^^ «»>•««' testamentary documents
although the earlier documents may have disposed of the
whole estate of the deceased and although the last document
contains no express clause of revocation and leaves the residue
undisposed of (o).
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(/) (1845) 1 Robert. 264, 269.

(ff) Richards r. Queen's Proctor,
(1854) 18 Jur. 540.

(A) In the Goods of Leese, (1862) 2
Sw. & Tr. 442; In the Oootis of
Morgan, (1867) L. R. 1 P. & D. 323.

(0 In the Goods of Griffith, (1872)
I.. R. 2 P. & D. 457.

(*) Henfrey r. Henfrey, (1840) 2
Curt. 468 ; 4 Moo. P. C.27 ; Townsend

c Moore, [1905] P. 66, 78.

(0 O'Leary c. Douglass, (1878) 1
L. R. Ir. 45.

(»0 Williams (10th ed.) 122.

(«) In the Goods of Howard, (1869)
L. R. 1 P. & D 636.

(») Dempsey r. Lawson, (1877) 2
P. D. 98 ; In the Estate of Bryan
[1907] P. 12.5.

•^
'

o 2
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The intention of the testator is the sole guide, and it is to
be gathered from a consideration of the substance, and not
merely the form, of the testamentary documents (/*).

If, upon the face of a testamentary document and the facts

known to the testator at the time of its execution, it is

doubtful whether the testator intended altogether to revoke a
former Will, the Court will admit parol evidence to ascertain
the intention (q).

In a Court of Construction, when the factum of the
instrument has been previously established in the Court of
Probate, the inquiry is pretty closely restricted to the contents
of the instrument itself, in order to ascertain the intentions of
the testator. But in the Court of Probate the inquiry is not
so limited; for the intentions of the deceased as to what
instrument shall operate as, and compose, his or her Will are
to be there collected from all the circumstances of the case
taken together (»•). But it was considered as a rule of the
Prerogative Court that, in order to justify the admission of
parol evidence to explain an ambiguity upon the factum of an
instrument, the ambiguity must be upon the face of the paper

;

and, further, the facts alleged and to be proved must com-
pletely remove that ambiguity. When no ambiguity whatever
appears upon the face of the instrument the Court will not
admit parol evidence (s).

The republication of a Will will revoke any Will inter-
mediate to the original date of the prior Will and the date of
its republication (t).

A contingent Will is revoked by the not happening of the
event on which it depends. The result of the cases appears
to be that if the Will is made dependent on the contingency
occurring its vaUdity will depend on the happening of the

(yO J bid.

(?) Jenner r. Ffinch, (1879) 5 P. D.
10<i ; In the Estate of Bryan, nbi mqi.

(»•) Greenough v. Martin, (1824) 2

Add. 239, at p. 243 | Chichester r.

Quatrefages, [189.-,] P. 186. As to the
admissibility of extrinsic evidence in

aid of the interpretation of Wills, see

Re Grainger, [1900] 2 Ch. 756, and S. C.
Higgins c. Dawson, [1902] A. C. 1, U).

(») Williams (10th ed.) 257, and see
noit, 77.

(0 Williams (10th ed.) 147; as to
the e£Fect of republication of a Will by
codicil, aeepo»t, p. 39.
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I

4.

contingent event, but that if the contemplated possible event is

merely the reason of the making of the Will it will be valid

and effectual in any event (»).

Since the Wills Act it is clear no evidence of adher-

ence can establish the Will where it is in its terms

conditional, since the act of adherence cannot carry the case

farther than a parol declaration (x).

If at the time of the death of the testator it is uncertain

whether the condition on which the Will is to take effect will

or will not happen, probate will, it would seem, be granted at

once, though it will only determine what is to be done with the

property in certain evunts(j/).

If the Will be conditional the condition will attach to the

whole document, and therefore a revocation by it of all former

Wills is subject to the happening of the contingency {z).

But a contingent codicil, notwithstanding the condition

fails, may operate as a republication of a Will or to set up an
invalid Will, and on that ground will be entitled to probate (a).

If a man by a subsequent Will or codicil make a disposi-

tion different from a former one, under a l&lse impression, the

impulse of which is the foundation of his wish to change his

former intent, such an act will be considered only as affecting

a contingent presumptive revocation, depending on the

existence or non-existence of that fact. And there seems

to be no ground for any distinction between cases where the

testator acts under a false impression originating from

a deceit practised upon him, and those where, although the

reason which he gives for his subsequent devise is false, yet

no deceit is practised on him 0).

But there is a distinction between cases where the testator
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ia nierelT
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making Will.
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adherence
inadmissible.

Probate
before con-
tingenc/
happens^
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Contingent
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(«) Williams (10th ed.) 134 ; for

cases in which Wills have been held

to be or not to be contingent, see

Williams (10th ed.) 135, n. (wt) ; and
see also In the Goods of Spratt,[1897]

P. 28 ; Halford r. Halford, [1897] P.

36; Edmomlson r. £dmoud80n,(19Ul)
17 T. L. R. 397.

(rf-) Williams (loth ed.) 13ti.

Distin'>tion

where

(y) Williams (10th ed.) 137 ; In the

Goods of Bangham, (1876) 1 P. D.
429.

(r) In the Goods of Hugo, (1877) 2
P. D. 73, 75. .

(m) In the Goods of Da Silva, (1861)

2 Sw. & Tr. 316.

(6) Williams (10th ed.) 127, 128.
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refers to a fact as having actually happened and where he
merely expresses his doubt, supposition, or advice of the fact
In the latter case the subsequent disposition will operate as a
complete revocation of the earlier disposition notwithstandina
the expression of doubt, supposition, or advice(c). But if the
subsequent disposition can be construed as being made con-
d.t.onal on the correctness of the supposition, as where the
erroneous belief stated as the motive for increasing certain
legacies is as to the extent of the testator's property
amounting to a specified sum. the second disposition will be
inoperative (rf).

Where, however, the second disposition fails for want of
capacity in the legatee to take, it would seem that the revoca-
tion would be effectual, since the first disposition being expressly
revoked although the legatee under the second disposition
cannot take, the Court cannot speculate on whom ^he testator
might have wished to confer the benefit in such an event {e).A Will containing a clause revoking all former Wills will
revoke an appointment made by an earlier Will, whether the
power of appointment be special or general (/).

An appointment by Will under a general power will be
revoked and the power executed by a later Will containing a
residuary bequest and no reference to the power (g)

The execution of a limited power of appointment containedm an earlier Will will not be revoked by general words of
oequest contained in a later Will (h).

Sect. 6.-0/ Republication of mils.

S'xefution"^
^'''- 22 oi the Wills Ac^ provides that " no Will or couicil

or codicil. or any part thereof, which shall be in any manner revoked
shall be revived otherwise than by the re-execution thereof orby a codicil executed in manner hereinbefore required, and

(<•) Williams (loth etl.) 129.

((0 Thomas r. Howell, (1874) L R
18 Eq. 198.

W Williams (10th e<l.) 113; Tupper
r. Tupper, (185.1) 1 Kay. k J. 6fi.-.

;

Qumn r. Butler, (1868) L. R. 6 Eq

225.

in Iff Kingdon, (1886) 32 C. 1).

604.

0/) Kent r. Kent, [1902] P. 108.
(/') CadoU c. Wilcocks, [1898] I'.
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showing an intention to revive the same ; and when any Will
or codicil which shall be partly revoked, and afterwards
wholly revoked, shall be revived, such revival shall not extend
to so much thereof as shall have been revoked before the
revocation of the whole thereof, unless an intention to the
contrary shall be shown."

A codicil has the effect of republishing the Will to which it

refers as from the date of the codicil, so as to bring down the
date of the Will to the date of the codicil (t). But reference
to the Will is necessary. In order that republication may be
implied, something must be found in the second testamentary
instrument from which the inference can be drawn that, when
making and executing it, the testate, "considered the Will as
his Will " (A).

The reference need not be by date, but there must be a
sufficient identification in the reviving codicil of the Will
intended to be revived (/).

Where a testator refers in a codicil to a last Will, and there
is nothing in the contents of the codicil to point to any
particular Will, it must be construed to refor to the Will in
legal existence as the last Will and not to a revoked Will(m).

Where a codicil, by mistake as to the date of a prior Will,
refers to an earlier Will than that intended to be referred to!
the codicil will not revive the earlier Will to which it refers!
and the codicil may be admitted to probate together with the later
Will (m). But where it is not a mere mistake of date, but the
codicil makes reference to the provisions of the earlier WUl,
such earlier Will is confirmed and will revive ; and as the later
"Will was not revoked by the codicil, all three documents must
be admitted to probate (o).

As every codicil is, in construction of law, a part of the
W^ill, a testator by expressly referring to and confirming the

Ch. 101
;
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(0 Ite Champion, [1893]
Rf Rayer.[1903] 1 Ch. fi8.->.

(*) He (<niith, (I8<K)) 45 C. D. fi32.

(/) In the Goods of McCabe. (1862)
2 ,sw. & Tr. 474. 478 ; W ",m8 (10th
etl.) 144. n. (w).

(»*) Williams (loth ed.) 144 : Hale

r. Tokelove, (1850) 2 Robert. 318, 32(;.

(«) In the Goods of Ince, (1877) 2
P. D. 111.

00 In the Goods of Stedham, (1881)
»5 P. D. 205 ; In the Goods of Dvke,
(1881) C P. D. 207.

Codicil con-
firming Will
does not set

up part
revolted by
prior codicil.
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EXECUT0R8.

\m\ Will not be contidered as intending to let it up against a
codicU or codicils revoking it in purt ip). Moreover a codicU
reviving . revoked Will will not nece.«irily revive every
cod.c.1 thereto. " On the one hand where a testator in a codicil
uses the word 'Will • abstractedly from the context, it will
refer to all antecedent testamentary dispositions which
together make the Will of the testator, and consequently
where a testator by a codicil confirm, in general terms hi.

.!; -7
'" '"* ''''" ""^ ^•'*^«°*' *^« Win: together with all

codicls. ,8 taken to be confirmed "
. . . . - On the other hand,

.t IS equally clear that the testator may by apt words express hii
intention to revoke any codicil already made, and to set up the
original Will unaffected by any codicil "

(q)
A reference to the Will by its date merely will not setup an inoperative codicil, nor revoke all instruments other

than the origmal Will itself. To the latter class of cases the
principle applies that a clear disposition is not to be revoked
except by clear words (r).

A testator cannot by codicil revive a Will not only revoked
but destroyed, since it has no existence («)

Sect 84 of the Wills Act provides that "every Will
re-executed or republished, or revived by any codicil! shall,
for he purposes of this Act, be deemed to have been made a

or rereS!.
^' ""' "^' "^ " -executed, republished

A codicil duly executed will give effect and operation tounattested alterations in a Will; or to unexecuted paiirs whichhave been written between the periods of the execXnof the

date of the codicil and read as speaking at that date, contains
laBguage which would operate as an incorporatioL of thedocuments to which it refers (0.

(j>) Williams (10th «I.) m ; jn
the Gooils of De la Saussaye, (1*873-)

L. K. 8 P. & D. 42.

(?) Per Fry, J., in Green r. Tribe
(IS7«)yc. D.231,234.

'

('•) Jhid. 237.

(*) In the Goods of Steele, (1868>
L. fi. 1 P. & D. 575. 576; In the
Goods of Keade, [1902] p. 75.

(0 Williams (10th ed.) 154 ; In the
Goods of Smart, [1902] P. 238, 241 •

aitte, p. 9.
'
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CANADIAN NOTES.

Penoni Capable of Making n Will.

ProTincial enactments exist which enable aliens to take, Allnm.
hold and transmit property and therefore to make wills. See
R.S.B.C., c. 6; R.S.M., c. 3; R.S.N.B., c. 157; R.S.N.8., c.

136,8. 1; R.S.O., c. 118.

By 8. 1033, R.S.C., e. 146, it is enacted that no confession, ConvlcU.
verdict, inquest, conviction or judgment of or for any treason
or indictable offence or felo de le shall cause any attainder
or corruption of blood, or any forfeiture or escheat

; provided
that nothing in this section shall affect any fine or penalty
imposed on any person by virtue of his sentence, or any for-

feiture in relation to which special provision is made by any
Act of the Parliament of Canada.

While felons may take under a will, a beneficiary who, by
murder or manslaughter caused the death of the testator can-
not take the devise. Lundy v. Lundy (1895), 24 S.C.R. 650.

An infant, even if married, cannot make a will. In Sas- infants
katchewan there is an express enactment to that effect. The
enactmente which empower a married woman to make a will

remove only the disability of coverture, and not the disability
of infancy. Re Murray Canal (1884), 6 O.R. 685, at page
691. See R.S.B.C, c. 193, s. 5; R.S.M., c. 174, s. 4; R.S.N.B.,
c. 160, 8. 3; R.S.N.S., c. 139, s. 4; R.S.O., c. 128, s. 11.

In various provinces of Canada enactments have been Married
passed enabling a married woman to dispose by will of any ^°™«'»-

real or personal property in the same manner as if she were a
feme sole. See R.S.B.C., c. 130, s. 4 ; R.S.M., c. 106, s. 6 : Jb.S.M.,
c. 174, s. 2(d)

; R.S.N.B., c. 78, s. 3(1) ; R.S.N.B., c. 160, s.

28(1)
;
R.S.N.S., c. 112, 8. 4; R.S.O., c. 128, s. 9(5) ; R.S.C.,

c. 62; c. 15, 8. 2(4), 8. 3, s. 5, Sask. Acts, 1907; c. 19, s. 10,'

Alberta Acts, 1906.

Subject to the provisions of the Indian Act, R.S.C., c. 81, Indian.,

s. 25, an Indian, male or female, may make a will and dispose
of real or personal property. Johnson v. Jones (1895) 26
O.R. 109.
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Deluaiont.

Menial Capacity.

There is a difference between mental capacity at under^
•tood in medicine and aa understood in law. McHugk r
Dooley (1903), 10 B.C.R., at page 543.

It ia not enential to the validity of a will that the testator
should be of sufficient diiiposing capacity when he signs the
will, if it be established that he was of testamentary capacity
when he gave the instructions for a will, and that a will in
accordance with such instructions and understood by him to
be a will U properly executed by him. Kaulbach v. Archbold
(1901), 31 S.C.R. 387. Harmk,, delusions traceable to ex-
trenie age and senile dementia will not necessarily establish
incompetency. McHugh v. Dooley (1903), 10 B.C.R. 537. To
invalidate a will because of a delusion on the part of the testa-
tor the delusion must result from unsoundness of mind; an
unfounded belief is not sufficient A testator excluded a child
from the benefits of his will under an unfounded belief that
he was not his child, and the court held tha. a did not amount
to an insane delusion. Bell v. Lee (1883), 8 A.R. 185. (The
authorities on the burden of proof as to the insane delusion
are reviewed in this case.) "If the testator ras suffering under
a species of monomania, that fact would not be sufficient. He
must be suffering under an insane delusion as to his property,
and the persons to whom he wishes to bequeath it, and not aa
to a mere fact. The true criterion is laid down in Dew v.
y^lark." Re Kidney (1895), 33 N.B.R. 9, per Barker, J See
also Skinner v. Farquharson (1901), 32 S.C.R. 58, where the
will was upheld although the testator entertained an un-
founded belief respecting improper relations between his wife
and son. But if the delusion as to the wife is of such a nature
as to render the testator not capable of considering her claims
upon his bounty the court will refuse to uphold the will Re
Maxwell (187fi), 10 N.S.R. 229.

To invalidate the will the testator's delusion must have
oeen in actual operation at the time he made the will, so aa
to have influenced him in the disposition of his property:
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8kinH«r v. Farqukarson, $upra. The capacity required of the
tflitator i* that he thould be able rationally to eonaider the
elaima of all those who are related to him and who according to

the ordinary feelings of mankind are aappoaed to have aome
claim on hia conaideration. lb. per Daviet, J., following
8mee v. Smee, cited ante, p. 16.

Evidence of Capacity.

Those who propound the will muat shew that the testator i,u,j„of
when he made it had sufficient memory to enable him to com- P'«>'-

prebend the extent of hia property and the manner of dis-

tributing it; (Re Harrison (1891), 30 X.B.R. 164), and that
he thoroughly understood the contents of the will. Freeman
V. Freeman (1889), 19 O.R. 141; McLaughlin v. McLellan
(1896), 26 S.C.R. 646; Ernes v. Ernes (1865), 11 Gr. 326;
Martin v. Martin (1869), 15 Gr. 586; Thompson v. Torrance

(1881),28Gr. 253, 9App. R. 1.

In proceedings attacking a will on the ground of want of
mental capacity, letters writter by the testator to his relatives

before making his will, stating his intention to leave his pro.
perty to them, are not admissible in evidence to defeat a will

in favour of other persons. Doe dem. Levi v. Samuel (1868),
12 N.B.R. 265.

The onus of establishing competency is on those
who propound a will. Madill v. McConnell (1908), 12
O.W.R. 452. In the absence of some evidence of capacity
the question of capacity as a fact cannot be left to a jurj-.

Doe dem. Levi v. Samuel (1868), 12 N.B.R. 265; Doe dem.
Violette V. Therriau (1877), 17 N.B.R. 389. Evidence of very
eccentric or capricious conduct does not establish ineompetencv.
Re Eliza WUkie (1884), 17 N.S.R. 543; Re Hazen ^976), 16
N.B.R. 329; nor does insanity on occasions othu ban the
time when the will was made; Ingoldsby v. Ingoldsby (1873),
20 Gr. 131. The fact that the testatrix herself unaided, drew
a rational will is strong evidence of mental capacity. McHugh
V. Dooley (1903), B.C.R. 537.

Letters probate granted in common form are only -^rima
facie evidence of testamentary capacity of the testator as to
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Weight of
evidence.

real estate, notwithstanding the Devolution of Estates Act

(Ontario), and in an action to recover land under such a will

the defendant may pive evidence of testamentary incapacity.

Sproute V. Watson (1896), 23 App. R. 692.

The weight to be given to»the evidence of physicians is

considered in Mclhigk v. Dooleij (1903), 10 B.C.R. at p. 543,

and Memies v. White (1862), 9 Gr. 574; the value to be at-

tached to the evidence of interasted persons is discussed in

Wright v. Jewell (1893), 9 Man. R, 607, and Wilson v. Wilson

(1875), 22 Gr. 39, 24 Or. 277; and the weight to be given to

the evidence of the witnesses to the will and of witnesses gen-

erally, is considered in Re Harrison (1891), 30 N.B.R. 164.

Whore the evidence was conflicting and there had been

failure to call the attesting witnesses the case was remitted

for a new trial. Madill v. McConnell (1908), 12 O.W.R. 452.

Evidence in rebuttal was offered to shew statements made
by testator before the date of the will, and inconsistent there-

with. This evidence the trial Judge rejected and it was held

that its rejection was discretionary with the Judge, ilfc-

Laughlin v. McLennan, 28 N.S.R. 226.

Execution and Attestation.

The statutory requirements in the various provinces of

Canada as to execution and attestation of wills are substan-

tially the same. R.S.B.C, c. 193, s, 6; s. 11, s. 12, s. 13, s. 14;

R.S.M., c. 174, s. 5, s. 11, s. 12, s. 13, s. 14; R.S.N.S., c. 139,

s. 6, 8. 11; R.S.N.B., c. 160, s. 4; R.S.O., c. 128, s. 12, s. 16,

s. 17, s. 18, 8. 19. In Nova Scotia, however, there is a special

provision with regard to the wills of married women.

R.S.N.S., c. 139, s. 15.

In Manitoba it has been enacted that a holograph will

does not require an attesting witness. R.S.M. 1902, c. 174,

s. 10.

Where it appears that the testator -ntended to execute

the document as his last will and where the w^nesses clearly

intended to attest and subscribe it as such, the tendency of

the courts is to interpret liberally the actions of the parties
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as a coniplianee with the Htatiite, if it is possible so to do

withoiK riffendiuK afrainst any of the express enactments. Re

II, .nv -iilOH). 7 W.L.R. 103.

If tlie .sigijatiire of the testator is not made in the presence Acknowled8>-

oi the witn<.>.sses acknowledgment in their presence and hear- ™*° '

ing must oe p'oved. No acknowledgment is sufficient unless

at the time the witnesses either saw or might have seen the tes-

tator's signature. McNeil v. Cullen (1904), 35 S.C.R. 510.

But acknowledgment may be inferred from surrounding cir-

citmstances. Doe dem. McVcy v. Daniel (1874), 15 N.B.R.

372. There must be some proof of execution to lead the

Court to a conclusion. Williamson v. Williamson (1889), 17

O.K. 734; Re Pine (1878), 12 N.S.R. 307.

The addition of an attestation clause to the will is not

necessary. Re Ilarvic (1908), 7 W.L.R. 103.

If the testator does not sign the will in the presence of the clear

witnesses and its proof depends upon his acknowledgment of
n^eg,^*-

the signature, there must be some clear evidence to shew the

testator's acknowledgment. McNeil v. Cullen (1904), 35

S.C.R. 510.

An unfinished draft of a will signed by a testator at the

suggestion of another person, the paper having been brought

to the signer without his request, cannot be admitted to pro-

bate iinlew his testamentary capacity is clearly established.

Re Oilbcrt (1877), 17 N.B.R. 525. The presumption is always

against the validity of a will which bears self-evident marks

of being unfinished. (/6.)

A document was held to be testamentary and therefore in-

operative for lack of witnesses which was signed by an insured

person and directed to the managers of the Insurance Com-

pany and was in these words: "I give and bequeath to

the amount stated on the policy given on my life by the S.

Insurance Company. To be paid to none other unless at my
request dated later." This document was handed by the

signer to the plaintiff in the action, the signer saying: "There,

that is as good as a will." Kreh v. Moses (1892), 22 O.R. 307.
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Evidence that the testator was in the same room as the
witnesses and also actually did see the witnesses sign is not
essential so long as it appears that he could see them sign
had he desired; Carrigan v. Carrigan (1865) 6 NSR S
Scott y. Scottjmi), 13 O.R. 551; and was memallVcapabb
of understandm- what was then being done. Doe dem. Vio-
fette V. Therriau (1877), 17 N.B.R. 389.

Evidence that the testator produced a paper as his signed
Hil and asked witnesses to attest it will justify the inference
hat the will was either signed or acknowledged in presence ofthe witnesses. Re Ferguson (1881), 21 N.B.R 71

There is a strong presumption in favour of proper attes-
ation, If the usual attestation clause is signed by the witnesses,
iLttle y.A^kman (1869), 28 U.C.R. 377), but where the sig-
nature of the testatrix was not made in the presence of the
^vitnesses and her acknowledgment of her signature was sought
to be ^tabhshed m proceedings to prove the will in solemn

xr;7s:crs° ^"' "* ^"^"^- ""'''' -- ^"«-

In regard to the position of the testator's signature, much
latitude 18 given by the statute. Re Harvie (1908), 7 W.L.R.

Where the testator was unable to sign a will, which was
«.gned without his authority by one of the executors namedand one clause of which was not correctly read to the testa-
or, the document was held not to be properly executed, al-
though it had been drawn substantially in accordance with
a sketch prepared by the testator. Re Pine (1878), 12 N.S.R.

Where the signatures of the witnesses to a holograph will
could not be proved, but the signature of the testator was
proved, and post-testamentary letters of the deceased in which
he referred to a will were found, and the will was found in a
P ace where he was accustomed to keep his papera, and it was
also proved that the testator had knowledge of the require-
ments of attestation and had been seen in the company of two
strangers on the day of the date of the will, to which he re-

f
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ferred in one of his letters, and the Surrogate Judge was
satisfied with the proof, his finding was not disturbed Re
Young (1896), 27 O.R. 698.

To set aside probate of a will and establish a holograph
Will alleged to have been executed at a later date, and dis-
covered nine years after testator's death, the finder being
himself a beneficiary under it, the evidence must be clear
and unimpeachable. Foulds v. BowUr (1908), 8 W.L.R. 189.

Where there was no positive evidence of the subscription Lapse ofby a witness, since deceased, yet from the circumstances a^ «""»•

tending the execution, and the fact that possession of the land
devised had for sixteen years been in accordance with the
will, the Court inferred subscription by the witness. Craw-
ford V. Curragh (1864), 15 C.P. 55. And where a will was
proved in common form on the oath of K., one of the subscrib-
ing witnesses, and remained unquestioned for 24 yeara, when,
in proceedings to set aside the will, after the death of the
witness on whose oath it was proved, the remaining witness
H. and his brother, who were interested persons swore that
H. did not sign his name as witness until after the testator's
death, and the probate Judge revoked the probate, his deci-
sion was reversed on appeal. Re Estate Hill (1901) 34
N.S.R. 494.

Where the will was nearly thirty years old and one of the Sufficient
three subscribing witnesses said he believed he had signed it P""*^^-

as a witness, although neither he nor another of the subscrib-
ing witnesses could remember having signed it, but another
witness at the trial, who was not a subscribing witness testi-
fied that it was executed by the testator in the presence of the
three witnesses to it and that she had seen them sign as wit-
nesses, the proof of execution was held sufficient. McDonald
V. McKtnnon (1865), 5 N.S.R. 527.

Where there were three witnesses to a will requiring that
number, one of whom was disqualified as a witness at the
trial, and the other two proved their own attestation but could
not prove that of the third, on proof of the handwriting of

40</
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the third the Court held the will to be well executed. Hamil-

ton V. Love (1843), 4 N.B.R. 243.

Where two out of three witnesses to a will were marksmen

and at the trial could not identify the will, but the third did

so and also proved the marks of the other two the will wa^

upheld. Re Hanlon (1874), 15 N.B.R. 136.

Where the witnesses did not sign in the usual way, but

the solicitor added an affidavit at the foot of the will which

was signed and sworn to by both of the witnesses, the conclud-

ing portion of the affidavit being on an additional page fol-

lowing the page containing the signature of the testatrix, the

will was held properly executed. Re Harvie (1908), 7

W.L.R. 103.

A will having first been duly executed was altered by tak-

ing out two sheets and re-writing them, and placing the new
sheets in the will and pinning the whole together, the date

being also changed. The signatures of the testator and the

witnesses remained and were acknowledged by all three. Sub-

sequently the two re-written sheets were taken out and de-

stroyed by direction of the testator but not in his presence,

and it was held that this will was not properly executed.

O'Neill v. Owen (1888), 17 O.R. 525.

Where a solicitor testified that a will was signed before

the witnesses appeared, and he, on their arrival asked the

testatrix if the signature was hers and if she wished the wit-

nesses to witness it, to which she answered "yes," but the

two witnesses deposed that they did not hear this alleged con-

versation, and the Judge of Probate held against the will, the

Supreme Court of Canada refused to disturb his finding and
held that there must be some clear evidence of the acknow-

ledgment of the testatrix. McNeil v. Cullen (1904), 35 S.C.R.

510.

Where a will could not be found after the death of the

testator, statements made by him as to its provisions are ad-

missible in evidence in proceedings to establish the will, and
in corroboration of the chief beneficiary who had drawn it;

it also appearing that the tesstator was without any relatives
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and knew that if he left no will his property would go to the

Crown. Stewart v. Walker (1903), 6 O.L.R. 495.

In Ontario it has been decided that where a will is suffi-

ciently attested by two witnesses, and a third who is a devisee

also subscribes as a witness, the gift to him is, nevertheless,

void. Little v. Aikman (1869), 28 U.C.R. 337. See, however,

Re Sturgis (1889), 17 O.B. 342. See also as to interpreting

such a will. Re Maybee (1904), 8 O.L.R. 601. But in New
Brunswick, Nova Scotia and Saskatchewan, it is provided that

if there are two witnesses who are not interested and who
prove the will, and a supernumerary witness who, or whose

husband or wife takes a benefit under the will, the gift to the

latter is not void. R.S.N.B., c. 160, s. 9; R.S.N.S. c. 139,

s. 12; c. 15, s. 12, Sask. Acts, 1907.

Soldiers in actual military service, or seamen being at sea,

may dispose of personal estate as they might have done before

the passing of the existing provincial statutes. R.S.O., c. 128,

8. 14; R.S.B.C., c. 193, s. 9; R.S.M., c. 174, s. 8; R.S.N.B. c.

160, s. 6; R.S.N.S., c. 139, s. 9; c. 15, s. 6, Sask. Acts, 1907.

40t

Undue Influence.

In order to set aside a will for undue influence it is not

sufficient to shew that the circumstances are consistent with

the hypothesis that its execution was obtained by undue in-

fluence. It must be shewn that they are inconsistent with a

contrary hypothesis. Adams v. McBeath (1896), 27 S.C.R.

13. As to circumstances which raised a strong presumption

against an impeached will but yet were not inconsistent with

any other hypothesis than undue influence. See Cornwall

V. Cornwall (1908), 12 O.W.R. 552. The control or influence

over the testator must be of such a nature as to make the will

that of the influencing person and not the will of the testator

as a free agent. Waterhouse v. Lee (1863), 10 Gr. 176. See

also Donaldson v. Donaldson (1866), 12 Gr. 431. The im-

portunity must be such as to render the act not his own. R. C.

Episcopal Corporation v. O'Connor (1907), 14 O.L.R. 666.
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In order to be undue within the meaning of any rule of
law which would make it sufficient to vitiate a will, it must
be an influence exercised either by coercion or fraud Tellier
V. Schliemans (1907), 7 W.L.R. 229.

Persons in a position to exercise considerable influence
over the testator, such m his house-keeper, who had lived with
him lor many years (Kaulbach v. Archbold (1901), 31 S C R
387) or his sister (R. C. Episcopal Corporation v. 'O'Connor
supra), or his spiritual adviser and confessor (Collins v KiU
roy (1901), 1 O.L.R. 503; Re Dooley (1885), 18 N.S R 407)
or the Ron of testatrix with whom she lived ^McHugh
y. Dooley (1903), 10 B.C.R. 537), may lawfully urge
and persuade the testator to benefit them under his
will so lonjr as the volition of the .testator is not
overborne and subjected to the domination of the beneficiary
but If such beneficiary takes part in drawing the will or pro-'
cures It to be prepared without the intervention of any faith-
worthy witness, or any one capable of giving independent
evidence as to tho testator's intention and instructions the
onus rests upon him to discharge any imputation of undue
influence as the document will be regarded with suspicion and
Its invalidity presumed. McHugh v. Dooley (1903) 10 B C R
537; Wright v. Jeuell, 9 Man. R. 607. And the evidence of the
person who promotes such a will in his own favour, if uncor-
roborated, is not sufficient to uphold the will. British A
Foreign Btblc Society v. Tupper (1905), 37 S.C.R. 100; Hogg
vMaguire (1885), 11 A.R. 507. But such beneficiary satisfies
the onus east upon him, by proving that the testator lived for
ten years afterwards and recovered his usual health and spoke
of having made his will and Jid not alter it. ConneU v Con-
nell (1906), 37 S.C.R. 404. And where it appeared that such
beneficiary had instructed a solicitor who was a stranger to
him, to prepare such a will and the solicitor did so and read
It to the testator and the testator assented to it and executed
It the will was upheld. Adams v. McBeath (1894) 3 BCR
513, 27 S.C.R. 13.
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Where a testator's estate was worth $50,000, and he had no
children, it was considered doubtful if a bequest to the pro-
pounder, his brother, was such a substantial benefit that it

gave rise to the onus contended for by those opposing the
will. Connell v. Connell (1906), 37 S.C.B. 404.

The mere fact that the beneficiary was in the same room
as the testator when instructions were taken by the solicitor
does not raise a suspicion making the will prima facie void,
or throw the onus of explanation upon the defendant. Tellier
V. Schliemans (1907), 7 W.L.R. 229.

The making of the will need not originate with the testator,
provided that he understands and sanctions the disposition
proposed to him and that the instrument embodies such dis-
position. Re Fitch Estate (1894), 28 N.S.R. 75.

Alterations.

The various provinces of Canada have passed enactments
providing that no alteration made in any will after the execu-
tion thereof shall have any effect unless such alteration is
duly executed in accorJ nee with the terms of the enactment
R.S.O., c. 128, s. 23; R.S.B.C., c. 193, s. 18; R.S.M., c. 174
s. 18; R.S.N.B.. c. 160, s. 15; il.S.N.S., c. 139, s. 21.

The Nova Scotia Statute also provides that cancelling by
drawing lines across a will, or any part thereof, shall not have
any effect unless such alteration is executed in the manner
required for the execution of a will.

The onus rests on a party asserting it to shew that an
mterlineation, made since the foregoing enactments, which is

not signed and attested, was made before execution, where the
will contains other interlineations properly signed and at-
tested. Re Lawson (1893), 25 N.S.R. 454.

Documents or memoranda in existence at the date of the Incorporating
execution of a will may be incorporated with the will by ex-

<l«>c«»m«nt«.

press reference to them, but not documents or memoranda
coming into existence after the execution of the will. Re
Seaman (1866), 6 N.S.R. 185.
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Sevocation.

The revocation of a will, aod the revival of a revoked will

have been the subject of le^slation in the various Provinces
of Canada. By these provincial enactments a will is revoked
by the marria^re of the testator, except a will made in exercise

of a power of appointment, where the property would not, in

default of appointment, go to his heir or other representative

or next of kin. R.S.O., e. 128, s. 20(2) ; B.S.B.C., c. 193, s. 15;
R.S.M., c. 174, 8. 15; R.S.N.B., c. 160, s. 12. In Ontario,

Nova Scotia and Saskatchewan, however, it is enacted that the

marriage of the testator does not revoke the will in the follow-

ing cases: (o) Where it is declared in the will that the same
is made in contemplation of such marriage; (6) Where the

wife or husband of the testator elects to take under the will,

by an instrument in writing signed by the wife or husband
and filed within one year after the testator's death, in the

oflSce designated in the enactment; (c) Where the will is made
in the exercise of a power of appointment and the real or

personal estate thereby appointed would not, in default of
such appointment, pass to the testator's heir, executor or ad-

ministrator, or the person entitled as the testator's next of
kin, under the Statute of Distribution. R.S.O., c. 128, s. 20
(I)

; R.S.N.S., c. 139; s. 18; c. 15, 8. 17, Sask. Acts, 1907.

Where a man and woman were married in Ireland under
assumed names and lived together for two years, and some
years afterwards went through another ceremony in New
Brunswick in their right names, it was held, without any evi-

dence as to the law of Ireland, that the first ceremony must
be presumed to have constituted a marriage and therefore that

a will made after it and before the second ceremony was not
revoked by the second. Re Tiernay (1885), 25 N.B.R. 286.

By enactments in Ontario and in Nova Scotia it is pro-

vided that no will shall be held to be revoked by. change of
domicile, c. 18, s. 4. Ontario Acts, 1902; c. 139 s. 17,

R.S.N.S.

"No will shall be revoked by any presumption of an inten-

tion on the ground of an alteration in circumstances": R.S.O.,
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B.S^.B., c. 160. .. 13; R.S.N.S.. c. 139. a 19; c. 15 . is'

reLlL ? *°-«*™«"t« «•«> contain a proviaion for the

m«an .,,
^ executed. Such a provision has been held to

rrr<r,,ri!.r";i.
-
'"- -"•»"« »

•
-^

The revocation by burning tearing or otherwise dcstmv «.
|ng. to be effective n.uat be done by theUtor oX'^otere" 5%?.^'^
m^h^^preaence and by his direction. Re r.i.'rs") 6

deatt wi!h"tf' 'f ' '""' "'*'° •* "'^ ^«»"^ '^'^^ t-tator'a

^rou.r h
""* °"* *"*^ '^^'"'' P«""^ "•"••ks drawn

cTent^v .T"*"''
""' "^ ""^"^"-^ •^--"'ent insu^

1 he Court, on the evidence, held that the will was revoked

effect. i?e /«A„ Drury', Will (1882). 22 N.B.R. 318.

Enactments in various Provinces enable a revoked will p , .

19; R.S.N.B., c. 160, s. 16; R.S.N.S., c. 139, s. 22

.«/. '",!*"*!''" *"* '"'''^^ **•" ^"^ ™"«t clearly appear in thecodicil. Macdonell v. P„rce« (1893), 23 SCR mA codicil, dated two years after the will, was expressed to

•ts date, and the testator by this codicil confirmed his wufThere was an intermediate codicil revoking a particular be

was held not to be in itself sufficient to restrict the confirmaurn to that particular document, but other wor<^ and"
'

bvTh! r 1

*' ^"^ '" '''''' ^^^"t being affectedby the partial revocation made by the ntermediafe co^ dl

40m
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McLtod V. McSah (1891), A.C. 471, aflnning B« McLtod, 23
N.S.R. 154.

A will made ezpreM reference to certain doeumenti or
entries, aome of which were then in exiatence, and othera came
into exiatence after the execution of the will. A codicil con-
firming the will waa made aubaequent to all these documenta or
entriea, but the codicil did not refer to them in any way, and
it was held that the codicil did not incorporate the entries
made between the execution of the will and the execution of
the codicil. Re Seaman (1866), 6 N.S.R. 185.

A codicil to an existing will, confirming it, does not bring
the date of the will to the date of the codicil when th6 source
of the bounty springs from the will itself, so as to bring the
gift wi^'iin the statutory limits of the Mortmain Acts. Holmes
V. Murray (1886), 13 O.R. 756.

A legacy to a witness may be validated by a codicil reviv-
ing the will witnessed by other witnesses. Purcell v. Bergin
(1893). 20 A.R. 535, 23 S.C.R. 101.

A will bequeathed $1,000 to each of the executors "for the
trouble they will have in carrying out the trusts of this my
will." By a codicil, reciting that the original executore had
died, new executors were appointed and a provision was made
authorizing the executors to retain, as remuneration
for their services, a commission of five per cent,
on all moneys collected under the will. The codicil
further provided that the will should be construed as if the
names of the new executors were inserted throughout in place
of the names of the original executors. It was held that the
existing executors were entitled only to the commission men-
tioned in the codicil. In re Bossi (1897), 5 B.C.R. 446.

As to the degree of clearness requisite to establish the con-
tents of a codicil by secondary evidence, see Re Estate Alex.
McLeod (1890), 23 N.S.R. 154.

For a recent instance where the words of a codicil, drawn
loosely by the testatrix herself, were not given their ordinary
meaning and effect, owing to the terms of a clause in the will
itself and the circumstances under which the codicil was
drawn and executed. See Re MeudeU (1908), 11 O.W.R. 1093.



CHAPTER II.

OF THE APPOINTMBNT OP EXECUTOR

Sect. 1.— Who it capable of being Executor.

The King may be constituted executor ; in which case he Kinx.

appoints such persons as he shall think proper to officiate the
execution of the Will, against whom such as have cause of
action may bring their suits ; also the King may appoint
others to take the accounts of such executors (a).

A corporation sole may be executor (i). Under the Public Corporation

Trustee Act, 1906 (6 Edw. VII. c. 55), ss. 1 and 2, the Public
*''"•

Trustee is a corporation sole, under that name, rnd may be
appointed executor either alone or jointly with others {bb).

A corporation aggregate may be appointed executor, and in Corporation

that case the Court will grant letters of administration with "kk'^k^'^-

the Will annexed to a i^enon, styled a syndic, who has been
duly appointed by the corporation to take the grant (c).

In In the Oood$ of Hunt (rf), where a limited company was
appointed executor, the Court granted administration with the
Will annexed to the general manager as the nominee of the
company, and accepted the company as sole surety for the
administrator under the administration bond.

There would be a practical difficulty in appointing a corpora-
tion aggregate to act jointly with an individual as executors,
since a grant of letters of administration with the Will annexed
would not be made so long as there existed a person able and
willing to accept probate (f).

Until the passing of the Bodies Corporate (Joint Tenancy)
Act, 1899 (62 & 63 Vict. c. 20), there was a difficulty in a

(«) Williams (loth «!.) 158.

(*) In the Goods of Haynfs, (1842)
3 Curt. 76.

(ft*) See Appendix.

(<?) In the Goods of Darke, (lS.-,9)

1 Sw, & Tr. r>lti.

(rf) [1896] P. 288.

) In the Goods of Martin, (1904)
90 L. T. 264.

.i
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from exercising his office daring his minority, r.nd administrn-
tion t-MMi tfttamento annexo shall be granted to the guardian
of such infant, or to sach other perBon as the Court shall think
fit, until such infant shall have attained the age of twenty-one
yean. This Act only applies in case of an infant being sole

executor
; for if there are several executors, and one of them

is of full age, no administration durante minore tetnte ought to

be granted, for he who is of full age may execute the Will (i).

Inasmuch as the wife could not do any act which might Marrieti

prejudice her husband without his consent, she could not
"'"°""'

formerly by our law take upon herself the office of executrix
without his consent. So also before the Married Women'H
Property Act, 1883, a married woman could not take adminih-
tration without the consent of her husband. And although
the administration was always committed to the wife alone,

yet the husband might during her life act in the adminis-
tration, with or without her assent {k).

Now since January 1, 1888, by the Married Women's Effect of

Property Act, 1882, s. 1 (2), a married woman is capable of ww.ito-
entering into and rendering herself liable in respect of and 1|^2^ A'^'i ^^
to the extent of her separate property on any contract and of Vict. c. 75).

suing and being sued either in contract or tort, or otherwise,
in all respects as if she were a/(?me tole, and her husband
need not be made a party to any action or other legal pro.

ceedings brought by or taken against her, and any damages or
costs recovered against her in any action or proceeding shall

be payable out of her separate property and not otherwise.

And by s. 24 the word "contract " in this Act shall include
the acceptance of any trust, or of the office of executrix or
administratrix, and the provisions of this Act as to liabilities

of married women shall extend to all liabilities by reason of

any breach of trust or devastavit committed by any married
woman being a trustee, or executrix, or administratrix, either

before or after her marriage, and her husband shall not be Husband not
liable unless

(.) Williams (lOth ed.) \m. dough r. Bond, (1838) 3 My. i C •. 49i»

;

(*) As to the law before the Act Soady r. Tumbnll, (1866)"l. R. I Ch'
see Williams (10th ed.) \f*l, 360; 494.
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subject to such liabUities unless he has acted or intermeddled
in the trust or administration.

Since this Act it is not necessary that tlie husband shouldjom in the administration bond (/).

By s. 18 (read in connection with s. 6) of the Act a marriedwoman who is an executrix or administratrix alone or jointly
with any other person or persons may sue or be sued, and
she was given power to transfer certain stocks, shares, and
funds m that character without her husband, but this section
was not exhaustive, and her husband's concurrence was still
necessary in respect of properties not enumerated, and for the
conveyance of the legal estate in real property (;„). unless she
happened to be a bare trustee („). But now by the Married

without her husband, to dispose of. or to join in disposing of
real or personal property held by her solely or jointly with
any other person as trustee or personal representative in like
manner as if she were a feme sole. The Act operates to
render valid and confirm all such dispositions made afterDecember 81, 1882, and before the commencement of the

.uJZTr ^^^ .^°"""'^^ """^ *"""*«** °^ °«"»^«d were not
disabled from being executors. They might sue as executors,
ijecause they sued in autre droit (p).

The Trustee Act. 1893. s. 48 (which replaces s. 46 of the

' prl'rtv ' T- ''' ^ '' ^'''- "• ^)>' P--^- th-'
property vested m any person on any trust or by way of

mortgage shall not, in case of that person becoming a convict
withm the meaning of the Forfeiture Act, 1870 (38 & 84 Vict
c. 28) vest in any such administrator as may be appointed
under that Act, but shall remain in the trustee or mortgagee

TriT *! u'
^^-^'-^^t^^ or descend to his representative a^

If he had not become a convict
; provided that this enactment

(0 In the Goods of Ayres, (1883)
8 P. D, 108,

(»«) He Haiknese & Allsopp's Con-
tract, [1896] 2 Ch. 368.

(«) J{e Howjjate it. Osborn's Con-

tract, [1902] 1 Ch. 451, 456.
(o) 7 Edw. VIl. c. 18, 8. 1.

(yO WiUiams (10th ed.) 161, and
see antf, p. 21.
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Hhall not affect the title to the property so far as relates to any
beneficial interest therein of any such trastee or mortgagee."

Under s. 60, the expression " trust " includes " the duties
incident to the office of personal representative of a deceased
person."

Sect. 25 (1) of the same Act enables the Court to make an
order for the appointment of a new trustee in substitution for
a trustee who is convicted of felony, or is a bankrupt; but by
sub-s. 8 "nothing in this section shall give power to appoint
an executor or administrator." The Court can, however
under the Judicial Trustee Act, 1896, remove an executor and
appoint a person to act in his place (q).

Before the Judicature Act, 1878, the Court could not refuse Poverty or
to grant probate to a person appointed executor, on account of dTlrS"''
his poverty or insolvency, and in consequence the Court of

'''°"''

Chancery assumed the jurisdiction to restrain an insolvent or
bankrupt executor (r). Tliis jurisdiction will still be exercisedm the case of a bankrupt executor, and unless there is another
executor willing to act the Court will appoint a receiver (,), but
the Court will not interfere merely because an executor is poor(0
Possibly now the Probate Court would refuse to grant probatem any case where the Chancery Division would interfere to
restrain the executor if probate were granted to him, or where
under the Judicial Trustee Act. 1896, the Court would appoint
another person to act in b' n'^-eCu).

V <.^"'*^,^'• ? '* *^' ^ ^'^^""^ ^'^' 1857 (20 & 21 Residence out
Vict. c. 77), Where the exe at the time of the death of the ^Ki^'^
testator shall be resident out of the United Kingdom, and it shall
appear tt the Court necessary or convenient by reason of the
insolvency of the estate or other special circumstances, the Courtmay appomt some other person to be administrator uoon his
giving such security (if any) as the Court shall direct, and every
such administration may be limited as the Court shall think fiiAn Idiot or lunatic is incapable of being executor or idiot or

lunatic.
(?) Ante, p. 2.

(r) Williams (10th ed.) 162.

{1) Bowen v. Phillips, [1897] 1 Ch.
174.

(0 Howard r. Papera, (1815) 1

Madd. 142 ; Williams (10th ed.) 163.
(M) See Williams (10th ed.) 163,

n. (j7), and the observations of Sir J
Hannen in In the Goods of Gunn
(1884) 9 P. D. 242, 244.
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administrator by reason of his incapacity to accept the office

or execute the trust (x).
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cient.

Direction to
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Sbct. 2.~B,v what words Executor may be appointed.

The appointment of executor may be either express or
constructive. In the latter case he is usually called executor
according to the tenor ; for although no executor be expressly
nominated in the Will by the word executor, yet, if by any
word or circumlocution the testator recommend or commit to
one or more the charge and office, or the rights which apper-
tain to an executor, it amounts to as much as the ordaining or
constituting him or them to be executors (y).

In order to constitute a person an executor according to the
tenor of a Will it must appear, on a reasonable construction

thereof, that the testator intended that he should collect his
assets, pay his debts and funeral expenses, and discharge the

legacies contained in the Will (z). A direction to pay debts is

not indispensable to the appointment of an executor according
to the tenor; it is only one of many ways by which the
testator may show his intention that the person designated is

to act as his executor (a).

And inasmuch as no one can assent to a legacy but he that
has the management of the estate, a direction to a person to pay
legacies constitutes him executor according to the tenor (i).

But a gift to trustees for a specific purpose, with power only
to pay what is vested in them as trustees to the particular
persons for whose use they hold it, does not constitute them
executors according to the tenor, as they have not a general
power to receive and pay what is due to and from the estate,
which is the office of an executor (c).

So a direction in a Will to a person to pay debts or funeral

(>) Pickering r. Towers, (1757) 2
Lee, 401.

(c) Baddicotl v. Dakeel, (1756) 2
Lee, 294; In the Goods of Jones,

(1861) 2 Sw. & Tr. 165 ; In the Goods
of Fraser, (1870) L. R. 2 P. & D. 183

;

In the Goods of Punchard, (1872) L. U.

2 P. & D. 369 ; In the Goods of Lowry,
«Ji sup.

(J-) Williams (10th ed.) 164

(y) Ibid. 165.

(•) In the Goods of Ad«m8on,( 1875)
L. K. 3 P. & D. 253 ; In the Goods of
Lowry, (1874) L. B. 3 P. & D. 157,
15S>

; In the Goods of Lush, (1887) 13
P. D. 20.

(a) Jie J. M'Kane, (1887) 21 L. R.
Ir. 1,
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expenses not out of the general estate bat out of a particular

fund will not constitute him executor according to the tenor,

and the mere fact of the testator saying that the sum of money
out of which the debts and funeral expenses are to be paid
was all the property he possessed is not suflB jient to make it a
payment out of the general estate (</).

Where there is a gift of the whole of the testator's property
to trustees upon trust to sell and pay funeral expenses and
debts and legacies, the gift will constitute them executors
according to the tenor. But where, after giving legacies, the

testator gave the residue of his property to trustees upon
trust to sell and pay funeral and testamentary expenses and
debts and other legacies, it was held that the residue was a
particular fund and not the eneral estate, and therefore the
trustees were not executors according to the tenor (e).

Unless it can be gathered from the terms of the Will that
the person named trustee therein is required to pay the debts
of the deceased, and generally to administer his estate, the
Court will not grant probate to him as executor according to
the tenor thereof (/).

Where there is no person named executor, and a person is

appointed universal legatee merely, without any directions, it

is not the practice to decree probate to him as executor
according to the tenor, but he is entitled to administration
with the Will annexed (g)..

An executor may be appointed by necessary implication as
" I will that A. B. be my executor if C. D. will not." So
where a man by Will directed that none should have any
dealings with his goods until his son came to the age of
eighteen years except J. S., by this J. S. was held to be made
executor during the minority of the testator's son. So also
where a testator, fcupposing his brother to be dead, by his
WiU states

:
" Forasmuch as my brother is dead, I make A. B.

47

funeral

ezpcnseg out
of a parti-

cular fund
insnfflcient.

Words must
show a duty
generally to
administer
the estate.

UniverMl
legatee,

merely, not
entitled to

probate as
executor
according to
the tenor.

Appointment
of executor
by necessary
implication.

(d) In the Goods of Toomv, (18«4)
3 Sw. It Tr. 662.

(e) In the GoodH of Love, (1881) 7

L. B. Ir. 178,

(/) In the tioods of Punchard, ubi

(S) IntheGoodsof Oliphant, (1851)
1 Sw. k Tr. 528 ; In the Goods of
Pryse, [1904] P, 301.
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my exeoator." if the brother be aUve the brother shall be
executor (h).

But the oflSce of executor cannot be inferred by conjecture,

as where a testator says :
" If my son A. B. marry with C. D.

let him not be my executor "
(t).

An executor according to the tenor may be admitted to

probate jointly with an executor expressly nominated (A).

So also an executor according to the tenor for limited
purposes may be admitted to probate with an executor
expressly nominated for general purposes {I).

A testator may by Will a-ihorise legatees to nominate
executors, and probate will be granted to persons nominated
by those so authorised (m), and a person so authorised may
nominate himself (n).

So also a testator may empower the survivor of two
executors nominated by his Will to appoint another to act
with such survivor (o); or may direct his executors as such to

appoint another to act with them, and if they cannot agree on
the appointment they will be entitled to probate with a power
reserved for the third person when appointed; but they
cannot proceed to nominate until they have themselves
obtained probate {p).

It has already been stated (?) that the executorship is trans-
missible to the executor of a sole or last surviving executor, and
that in such a case no new grant of probate is required (»).

An appointment of executors may be bad for uncertainty,
as where the appointment is of " any two of my sons "

(»), or
" one of my sisters" {t).

(//) For other instances see Williams
(10th ed.) 169.

(0 Godolphin, Pt. 3, c. 3, s. 3 ; and
see In the Goods of Woods, (18('.8)

L. R. 1 P. & D. 556.

(*) Grant r. Leslie, (1819)3 Phillim.

116.

(I) Lynch v. Bellew, (1820) 3
Phillim. 424.

(;h) In the Goods of Cringan, (1828)

1 Hagg. 548.

(«) In the Goods of Eyder, (1861) 2

Sw. k Tr. 127 ; but cf. JOe Sampson,
[1906] ICh. 433.

(o) In the Goods of Deichman,
(1842) 3 Curt. 123.

(;0 Jackson r. Paulet, (1851) 2
Robert. 344.

(?) Ante, p. 2.

{>") SeejMMit, p. 51.

(«) In the Goods of Baylis (1862)
2 Sw. k Tr. 613.

(f) In the Goods of Blackwell, (187.)
2 P. D. 72.
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Sect. Ill.—Appointment of Exenttort in twveral detpees.

A testator may appoint several persons as executors in
several degrees

; as where he makes his wifo executrix, but if
she will not or cannot be executrix, then he makes his son
executor

;
and if his son will not or cannot be executor, then

he makes his brother, and so on. In which case the wife is
said to be instituted executor in the first degree, the son is said
to be substituted in the second degree, the brother to be
substituted in the third degree, and so on (u).

The substituted executor cannot propound the Will till the
first-named executor has been cited to accer' or refuse the
office {x).

If an instituted executor once accepts the office, and after-
wards dies intestate, the substitutes in what degree soever are
all excluded ({/).

It may be a questioj - construction whether the substitu-
tion was to take place only in the event of the first executor
not acting at all, or in the case also of his death after having
taken probate (,'^).

An appointment of A. as executor, and " in case of his absence
on foreign duty " of B. as executrix, was held to be an appoint-
ment of B. as substituted ex. trix in the event of A.'s absence
from the country when the necessity for proving the Will arose,
although hewasin Englandat the timeof the testator's death (a).
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Sect. IY.~How the appointment may be restricted.

The appointment of an executor may be either absolute or Appointment
qualified. It may be absolute when he is constituted cer- °V to"***"tamly, immediately, and without any restnction in regard to the «»*^'"t«

testator's effects or limitation in point of time. It may be
qualified by limitations as to the time, or place wherein, or

( r quolitied.

(«) Williams (lOth ed.) 171.

(«•) Smith r. Crofte, (1758) 2 Lee,
657.

(y) Williams (10th ed.) 172.

(j) In the Goods of Lighten, (1828)

E.

1 Hagg. 233 ; In the Goods of Johnson,
(1858) 1 Sw. & Tr. 17 ; In the Goods
of Foster, (1871) L. R. 2 P. 4 D. 304.

(«) In the Goods of Longford, (1867)
L. B. 1 P. & D. 438.



50 EXECUTORS.
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the Bubject-matter iit-hereon, the office is to \)e exercised ; or

the creation of the ofice may be conditional (h).

1. Limitation in point of time— (a) in respect of the com-

mencement of the office, e.g., an appointment of executor to have

effect at the expiration of five years after the testator's death ;

or upon the death or marriage of a particular person, or upon

a particular person coming to full age ; or the testator may
appoint the executor of A. to be his executor, and then if

he die before A.he has no executor till A. die ;—(b) in respect of

the duration of the office, e.g., during five years next after

the testator's decease, or during the minority or widowhood or

until the death or marriage of a person.

In these cases, if the testator does not appoint a person to

act before the period limited for the commencement of the

office on the one hand or after the period limited for its

expiration on the other, the Court may commit administration

to another person until there be an executor, or after the

executorship is ended (c).

2. Limitation in point of place

—

eg., the testator may

appoint different persons executors for properties situate in

different counties in England or in different parts of the

world (d).

Where, however, a person is appointed executor for a place

abroad he is not entitled to probate in this country (e), but

where the testator has made two Wills with separate executors,

one Will relating to property abroad and the other to property

in England, probate should be granted here of the two docu-

ments as together constituting the Will of the deceased (/).

3. Limitation as to the subject-matter

—

e.g., of particular

property such as of the testator's plate and household stuff,

sheep or cattle, leases, etc. But where a testator, after

giving specific legacies, but not disposing of the residue of his

personal estate, appointed his daughter executrix for all

(J) Williams (10th ed.) 175.

(f) Ibid. 176.

(rf) Re Cohen's Executors and

London County Council, [1902] 1 Ch.

187.

(«) Velho r. Leite, (18(U) 3 Sw. k
Tr. 456.

(/) In the Goods of Harris. (1870)

L. B. 2 P. & D. 8.1.
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property not named in the Will, the Court refused to grant pro-
bate to the daughter as executrix, on the ground that the Court
cannot grant probate to an executor who is prechided from
deahng with the property which passes under the Will (/;).

The same Will may contain the appointment of one executor
for general and another for limited purposes (/,) ; but s. 10 of
the Trustee Act, 1893 (56 Sc 57 Vict. c. 53), replacing s. 81
of the Conveyancing and Law of Property Act, 1881, does not
enable a sole trustee of a Will to appoint by his Will special
executors, for the purpose of executing, in continuation to
himself, the trusts of the Will of the original testator (.).

But although a testator may appoint separate executors of
distmct parts of his property, and may divide their authority,
yet quoad creditors, they are all to be considered as one
executor, and may be sued as one executor (k).

4. The appointment may be conditional. The condition
may be precedent, as for instance on the person nominated
giving security to pay the legacies, or on his payment to the
other executors of the debts which he owes the testator, or on
his proving the Will within a certain time ; or the condition
may be subsequent, as if the person nominated does some act
on the happening of which the appointment is determined or
another person is substituted {I).
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Sect. 5.—Of the trantmissihilUy of the office of Executor.

If there be a sole executor, whether originally so appointed,
or becoming such by survivorship, who proves the Will, the
executor of such executor is to all intents and purposes the
executor and representative of the first testator. So long as
the chain of representation is unbroken by any intestacy, the
ultimate executor is the representative of every preceding
testator. But if the first executor should die without having
proved the Wm the executorship is not transmissible to his

(g) In the Goods of Wakeham, (1872)
L. R. 2 P. & D. .195.

(A) Lynch r. Bellew, (1820) 3
Phillim. 424.

(i) Be Parker's Trusts, [1894] 1 Clh.
707.

'

(i) Williams (10th ed.) 178.
(i) Ibid.
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executor, but is wholly determined. Hence it follows that if

the person apix)inted executor dies before the testator there

must be administration cum tettamento annero (in).

The rule is the same, though the original probate was a

limited one («), but a limited probate formerly taken out to

the Will of a married woman did not continue the chain

of representation under the general probate of the Will of the

original testator (o).

Since the stat. 20 & 21 Vict. c. 77, s. 79, ^rhere any person

renounces probate, his right in respect of the executorship

wholly ceases and the representation devolves as if he had not

been appointed executor (p) ; and 21 & 22 Vict. c. 95, s. 16,

provides that whenever an executor survives the testator but

dies without having taken probate, and whenever an executor

is cited to take probate and does not appear to such citation,

his right in respect of the executorship shall wholly cease,

and the representation to the testator, and the administration

of his effects, shall and may, without any further renunciation,

go, devolve, and be committed in like manner as if he had not

been appointed executor.

Consequently where an executor to whom power has been

reserved survives his acting co-executor and does not appear

to a citation the chain of executorship will be continued in the

executors of the acting executor without any fresh grant from

the Court {q).

The administrator of an executor is merely an officer of

the Court and has no privity or relation to the original

testator. But the administrator durante viinori ataL' of the

executor of an executor is the representative of the first

testator ; for such an administrator is in loco executoris (/). So

also if administration am testamcnto annexo has been granted

under letter of attorney for the use or benefit of another it is

(;h) Williams (10th ed.) 180 et »eq.

(rt) In the Goods of Beer, (1851) 2

•Robert. 349.

(o) In the Goods of Bayne (1858), 1

Sw. & Tr. 132.

(p) Pott, p. 55.

(j) In the Goods of Xoddings, (18tiO)

2 Sw. k Tr. 15 ; In the Goods of

Lorimer, (1802) 2 Sw. k Tr. 471, 473 ;

In the Goods of Reetl, [1896] 1'. 12'J.

(r) Williams (10th ed.) 181.



OF THK APPOINTMENT OF K.XECUTOR.

the same thing as if the executor had proved the Will himself,

and the chain of repreientation remains anbroken («).

Sect. 6.-0/ lieituiuiation or Acceptance ofolfiic.

The executor named in the Will cannot be compelled to
accept the office, even though in the lifetime of the testator

he had agreed to accept the office (0- Moreover, the Public
Trustee if appointed executor is in certain cases prohibited
by statute from accepting the office (tt).

By Stat. 21 Hen. MIL c. 5, s. 8, power was given to the
Ordinary to cite the executor to take or refuse probate, which
power was transferred to the Court of Probate by s. 23 of

the Court of Probate Act, 1867, and is now vested in the
Probate Division of the High Court of Justice.

No action will lie for neglect to take out probate ; the only
remedy is by citing the executor in the Probate Division (m).

By Stat. 21 & 22 Vict. c. 95, s. 16, whenever an executor
named in a Will is cited to take probate, and does not appear
to such citation, the right of such person in respect of the
executorship shall wholly cease, and the representation to

the testator, and the administration of his eflfects, shall and
may, without any further renunciation, go, devolve, and be
committed in like manner as if such person had not been
appointed executor.

If an executor once elects to accept the office he cannot
afterwards renounce or refuse probate; and in spite of his
renunciation, and the consequent appointment of an adminis-
trator, he will remain liable to be sued as executor both at
law and in equity (r).

His renunciation, after intermeddling, being invalid, he
will be oUowed to retract it and prove the Will, and any
appointment of an administrator will be revoked {y).
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f

(») Williams (lOth ed.) 181 ; In the
Ooods of Murguia, (1884) 9 P. I). 236.

(t) Doyle r. Blake, (1804) 2 Scho. &.

Let. 231, 239.

(«) 6 Edw. Vir. c. .-..-., 8. 2 (4).
.See Appendix,

(«) He Stevens, [1898] 1 Ch. 1«2,

177, per Vaughan Williams, LJ.
(*) Williams (Ulth ed.) 200.

{!/) In the Goods of Badenach, (1864)
n .Sw. ii fr. 46.5.
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Where the executor has intermeddled aud will not take

upon himself probate of the Will, the Court will issue a

citation calling upon him within a time limited to enter an

appearance in the registry, and to take upon himself the

probate and execution of the Will. In case of disobedience to

the citation, the Court will make a peremptory order upon him

to take probate within a specified time, and condemn him in

the coHts, and on failure to comply with the peremptory

order the Court will on motion order a writ of attachment to

issue to compel him to answer for his contempt (z).

Moreover, stat. 55 Geo. III. o. 184, s. 37, enacts (hat " if

any person sliuU take possession of, and in any manner

administer, any part of the personal estate and effects of any

person deceased, without obtaining probate of the Will or

letters of administration of the estate and effects of the

deceased, within six calendar months after his or her decease,

or within two calendar months after the termination of any

suit or dispute respecting the Will or the right to letters of

administration, if there shall be any such, which shall not be

ended within four calendar months after the death of the

deceased, every person so offending shall forfeit the sum of

one hundred pounds, and also a further sum at and after the

rate of ten pounds per centum on the amount of the stamp

duty payable on the probate of the W^ill or letters of adminis*

tration of the estate and effects of the deceased."

The penalty is now one hundred pounds or double the

amount of duty chargeable according as the Commissioners

elect, which is a debt due to the Crown, and is recoverable by

any of the ways or means in force for the recovery of probate,

legacy, or succession duty (a).

Whatever acts will make a man liable as executor deson tort

will be deemed an election of the executorship. Moreover,

whatever shows an intention to take upon himself the executor-

ship will be sufficient (b). A statement by him in answer to

(.-) Moitiaont «. Clarke, (18«i8) L. R.

1 P. & D. 592.

(«) See 44 Vict. c. 12, s. 40 ; 57 & 58

Vict, c. 30, B. 8 (1), (5), (6) ; Att.-Oen.

r. New York BreweritM Co., [1898] 1

Q. B. 205; [1899] A. C. 62.

(i) Long r. Symea, (1832) 3 Hagg.

774.
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•n inquiry by a creditor, that he ii. an executor, nnd that the
Will ban been proved, will render him liable aH an executor (c).

Taking the oath aa executor is not to be couHidered as an
intermeddling such as to preclude renunciation (r/), but an
executor cannot renounce after he has taken probate (e).

The present practice is that he executor intending to
renounce signs the common form of renunciation in the
presence of a witness (/•), and the form is then filed in the
registry of the Probate Division. It need not be under seal
but If sealed it is liable to 10.. stamp duty (</). A renunciation
does not exist as an effective instrument until it has been
recorded, and until it is filed it may be withdrawn (/,).

Where the executor is out of England an authority to
renounce by power of attorney may suffice (i).

An executor cannot in part refuse. He must refuse
entirely or not at all, even in the case of his testator being
executor to another person (*).

Under 20 & 21 Vict. c. 77, s. 79, after renunciation the
rights of executorship wholly cease, and the representation of
the testator and the administration of his effects shall and may
go, devolve, and be committed in like manner as if the person
renouncing had not been appointed executor.

Under the old law, where all the executors of a Will
renounced, and administration had been granted, the renuncia-
tion could not be retracted, but where some executors proved
and others renounced, those who had renounced were allowed
to retract, as they could then be let in without altering
the devolution of the representation. The old practice is not
abrogated by the above Act, and where one of two executors
absconded after taking probate the Court allowed his
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f. Bell, (1864) 10 Jur.(<•) Vickers

N. S. 370

(<0 McDonnell r. Prendergast, (1830;
3 Hagg. 210

; Long r. Symta, (1832) 8
Hagg. 774 ; Jackson r. Whitehead,
(1821) 3 Phillim. -.77

; Mohamidu t
Pitchey, [1891] A. C. 437, 443.

(«) In i.iie Goods of Veiga, (1862) 32
L. J. P. M. & A. 9.

(/) Form Xo. 247, Tr. k Coo. P. P.

(14th ed.) p. 895.

0/) Tr. k Coo. P. P. (Uth e.1.) p. 201'.

(A) Williams (10th ed.) 204 ; In the
Good- of Morant, (1873) L. K. 3 P &
D. 131.

(i) In the Goods of Rosser, (1864) 3
Sw. k Tr. 490.

(*) Williams (10th eil.) 204 ; Brooke
r. Haymes, (1868) L. R. 6 Er,. 23, 30.
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co-executor who had renounced to retrect hir renuneiekion

and take probate (0. The retraction will not be allowed

unleH it can be shown that it will be for the benefit of the

eatate or of those interested under the Will (m).

A i«m.n onn- By rule 50, P. R. (Non.Ck)ntentiouB business) " no person

JroUtTwd' who renounces proUte of a Will or letters of administration of

take •dminfah
^^^^ jiersonal estate and effects of a deceased person in one

" "" °
character is to be allowed to take a representation to the

deceased in another character." But this rule is merely for

the guidance of the registry, and is capable of modification by

the Court on sufficient reason being shown (n).

•nothcr
thnracter.

(0 In the Ooodi of Stiles, [18V8] P.

12.

(„,) In the Go<xU of 0111, (1873)

L. K. »P. »D. lis.

(») In the Oowln of U(tu», Cl8«4) :«

Sw. k It. 307.
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CANADIAN NOTES.

The grant of letten of administration to an infant, though

perhaps inexpedient and admittedly contrary to the practice

of the Court, ia not void, and »ueh letter* are at moat irregu-

lar and are valid until aet aside. Toll v. Canadian Pacific

H.W. Co. (1908), 8 W.L.R. 795.

A grant of probate to an infant executor along with

an adult i« not a nullity. Cumming v. Landed Banking and
Loan Co. (1890), 20 O.R. 382.

In Ontario it is enacted that where an infant ia sole ex-

eeutor, administration with the will annexed shall be granted

to the guardian of such infant, or to such other person aa the

Surrogate Judge ahall think fit, until such infant shall have

attained the full age of twenty-one years, at which period and
not before, probate of the will shall be granted to him. The
person to whom such administration shall be granted shall

have the same powers vested in him as an administrator now
has by virtue of the administration granted to him durante
minore aetaie of the next of kin. R.S.O. (1897), c. 337, ss. 3, 4.

A grant of probate exclusively to an infant may be merely
voidable. Toll v. Canadian Pacific R.W. Co. (1908), 8
W.L.R. 795.

An insolvent is not disqualified from being an executor,

but the Court has jurisdiction to interfere with an executor
who is insolvent and to order that he be restrained from col-

lecting the assets of the estate tlad that a receiver be ap-
pointed. Johnson v. Mackenzie (1890), 20 O.R. 131. See also
Mills v. Pollen (1898), 1 N.B. Equity R. 601.

By legislation in v»- '^us provinces in Canada a married
woman may accept the ottice of executrix.

The authority of au executor is not founded on the pro-

bate, but is derived from the will itself. The probate is merely
necessary as the proper evidence of the will so far as relates

to the executor's title, and the acts of an executor, in selling

Infant
•xecutori.

InaolvenU
ns
ovecutort.

Afarried

women.

Executor'*
acts valid
without
probate.
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Acts
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appointment.

goods and otherwise, are perfectly valid without probate and

though he should die without taking probate. Stump v.

Bradley (1868), 15 Gr. 30.

Whatever executors named do, in relation to the effects of

the testator, which shews an intention on their part to take

upon them the executorship, will amount to an acceptance of

the office. As the assets of the testator vest in the executors

without probate, any authority that they may exercise in rela-

tion to them will be an acceptance of the executorship. Van-

natto v. Mitchell (1867), 13 Gr. 665.

Various nets which would make executors named in a will

liable as having assumed the duty of executors, notwithstand-

ing renunciation, are considered in Vannato v. Mitchell, supra.

An executor without proving the will, has power to do

almost all the acts which are incident to his office, and, on the

other hand, if he acts, or does not renounce, or make known

his intention not to act, he is in general as much disqualified

from engaging in any transaction for his own benefit, to the

prejudice of those interested in the estate, as if he had taken

out probate. Robinson v. Coyne (1868), 14 Gr. 561.

Executors who had not proved the will, had defended an

action brought against them as executors, on which judgment

had been recovered against them as executors. They, there-

fore, were held to have accepted the office, and a sale of land

under the judgment was held a valid sale. McDonald

V. McDonald (1890), 17 A.R. 192, 21 S.C.R. 201; see also

MandevUle v. Nicholl (1859), 16 U.C.Q.B. 609, where execu-

tors having confessed judgment were held to have accepted

office, although they had not proved the will.

A testator may appoint a person to be his executor for a

particular period of time only. Conron v. Clarkson (1871),

3 Ch. Ch. 370.

An infant, whether executor or executor de son tort is not

liable for devastavit Young v. Purvis (1886), 11 O.R. 597.
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1

An infant executor, being a minor, is not liable to account.

Nash V. McKay (1868), 15 Gr. 247.

A special discretion given to an executor and intended by
the testator to be personal to the nominated executor, does
not continue to one substituted. Townshend v. Brown (1890),
22 N.S.R. 423.

An executor of an executor represents the original testa- Executor of

tor, and is properly proceeded against on a claim against him.
«•*"*<"•

Allen V. Parke (1866), 17 U.C.C.P. 105.

After all the debts of an estate are paid, and after the Executor

lapse of years from the testator's death, there is a sufficient uuS!"
presumption ihat one of several executors and trustees deal-
ing with assets is so dealing qua trustee and not as executor,
to shift the burden of proof. Cumming v. Landed Banking
and Loan Company (1893), 22 S.C.R. 246.

A Court of Probate has no jurisdiction over accounts of
trustees under a will, and the passing of accounts containing
items relating to the duties of both executors and trustees is

not, so far as the latter are concerned, binding on any other
Court. Orant v. Maclaren (1894), 23 S.C.R. 310.

A written renunciation though not sealed, made by one or RenuncUtion.
more executors before the Surrogate, and produced from his
office, is sufficient to entitle the remaining executor or execu-
tors to act under 21 Henry VIII., c. 4. Doe dem. Ellia v. Mc-
Gitt (1841), 8 U.C.Q.B. 224.

As to whether an executor even after taking the oath of
office can renounce before probate is actually granted, see
Dim v. Fauquier (1904), 8 O.L.R. at p. 714.

A legacy to an executor for his trouble and expense is for-
feited if he renounce. Paton v. fftc*»on»(1877), 25 Gr. 102.

As to an executor retra'ting his renunciation, the Ontario
Act (R.S.O. 1897, c. 59, s. fi.'i) now provides that where a
person renounces probate his rights in respect to the executor-
ship "shall wholly cease, and the representation to the testa-
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tor and the administration of his effects shall and may without

any further renunciation go, devolve and be committed in

like manner aa if he had not been appointed executor."

This section has not changed the law with respect to the

right of the executor to retract a renunciation and he still has

the right in a proper case. Re Phipps (1907), 9 O.W.R. 982.

In the other provinces of Canada where a similar enact-

ment does not exist, an executor who renounces can at any

time before the granting of administration cum teatamento

annexo retract his renunciation. Trovers v. Gustin (1873),

20 Gr. 106.

As to the effect of previous intermeddling on attempted

renunciation. See Harcourt v. Burns (1907), 10 O.W.R. 786

and cases cited there.
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CHAPTER III.

OF AN EXECl'TOn " DE SON TORT."

If one who is neither executor nor administrator inter-

meddles with the goods of the deceased, or does any other act

characteristic of the office of executor, he thereby makes
himself what is called in the law an executor of his own wronw
or more usually an executor ile son tort (a).

When a man has so acted as to become in law an
executor de son tort, he thereby renders himself liable, not

only to an action by the rightful executor or administrator, but
also to be sued as executor by a creditor of the deceased, or by
a legatee (b).

The following points were resolved in Read's case (c) :

—

1. " When no one takes upon him to be executor, nor any
hath taken letters of administration, there the using of the

goods of the deceased by any one, or the taking of them into

his possession, which is the office of an executor or adminis-
trator, is a good administration to charge them as executors
of their wrong ; for those to whom the deceased was indebted
in such case have not any other against wliom tliey can have an
action for recovery of their debts."

2. " When an executor is made, and he proves the Will, or

takes upon him the cliarge of the Will, and administers in

that case, if a stranger takes any of the goov.., and, claiming
them for his proper goods, uses and disposes of them as his

own goods, that doth not make him in construction of law an
executor of his wrong, because there is another executor of
right to whom he may charge, and these goods which are in

such case taken out of his possession after that he hath
administered, are assets in his hands ; but although there be

Whiitfoiisti-

tutes nn
executor ile

mm flirt.
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before grant
nf adiniuis-

tration.

(iooil.s taken
out of poi48e8-

sion of right-
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(a) Williams (10th ed.) 183.

(*) Williams (10th ed.) 190.
0) (1600) 5 Itep. 33 b.
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till executor who administers, yet if the stranger takes the
goods, and claiming to be executor, pays debts, and receives
debts, or pays legacies and intermeddles as executor, there,
for such express administration as executor, he may be
charged as executor of his own wrong, although there be
another executor of right."

3. "In the case at bar, when the defendant takes the
goods before the rightful executor hath taken upon him, or
proved the Will, in this case he may be charged as executor of
his own wrong, for the rightful executor shall not be charged
but with the goods which cometh to his hands after he takes
upoii him the charge of the Will."

Taking possession of foreign assets without taking posses-
sion of any of the English assets will not constitute a person
executor Je son tort (</)•

The question of fact whether the person charged as
executor de son tort took possession of effects of the
deceased and acted or intermeddled is for the jury ; but when
the facts are established, the result from them—whether they
constitute an executor de sou tort—ia a matter of law for the
judge to decide (e).

Although the slightest circumstance of intermeddling will

make a person executor deaon tort if), yet there are many acts
which a stranger may perform without incurring the hazard
of being involved in such an executorship ; such as locking up
the joods for preservation, directing the funeral in a manner
suitable to the estate which is left and defraying the expenses
of such funeral himself or out of the deceased's effects, making
an inventory of his property, feeding his cattle, repairing his
houses, or providing necessaries for his children ; for these are
offices merely of kindness and charity {g).

A man who pays the debts of the deceased, or the fees
about proving his Will, with his own money does not thereby
constitute himself executor de son tort (h).

00 Beavan r. Lord Hastings, (185(1)

2 K. & J. 724.

(«) I'adget .•. Priest, (1787) 2 T. R. 97.

(/) William* (loth »l.) 183 ; and

see per BuUer, J., in Padget r. Priest,
ubi tup.

ia) Williams (10th ed.) 187.

(A) Williams (10th ed.) 183.
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So the giving hy the widow of the deceased of a promissory
note for the amount of a debt which was owing from the

deceased was held not to constitute the widow executrix de $on

tort 0).

A single act of wrong, without proof of acting at the time
in the character of executor, is insufficient, as for instance the

return of goods sold to the intestate but not paid for on the

application of the vendor to the widow of the deceased in

satisfaction of his demand (A:), or taking or retaining possession

of the goods of the deceased under a claim of title (/) or under
a mistake as to the ownership (m).

So if a man takes the goods of the deceased and sells or

hands them to another, this shall charge the former but not

the latter as executor de son tort, in the absence of collusion,

although the latter acted knowingly (n).

So also a creditor who obtains payment of his debt from
an executor de son tort, or takes over from him assets cf the

deceased at a valuation in satisfaction of his debt, does not

thereby become executor de son tort (o).

So long as there is an executor living who has acted, whether
he has proved the Will or not, a person dealing with the goods
of the testator as agent of the executor cannot be treated as
an executor de son tort, but if he continue to act after the death
of the sole or last surviving executor he may be so arged (/>).

If a person intending to take out administration employs an
agent to collect the debts or sell the goods of the deceased, and
he does so, and the principal dies before taking out administra-
tion, they are both executors de son tort. The doctrine that the
possession of an agent is the possession of a principal has no
application to the case of a wrong-doer (q).
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(0 Serle v. Wentworth, (1838) 4 M,
i W. 9.

(*) Mouutfowl r. Uibson, (1804) 4
East, 441.

(0 Fcmmgs i: Jarrat, (179o) 1 Esp.
N. P. C. 33(i.

(iw) Williams (loth eil.) 189.

(«) Williams (loth ed.) 188 ; PauU
r. .Siroj)son, (1846) 9 Q. B. 365 ; aud

see Hill r. Curtis, (186.->) L. R. 1 Ecj. 9(i.

00 Hursell c Biitl, (1892) 65 L. T.
709.

(//) Hall r. Elliott, (1791) I'eake
N. P. C. 119 ; Sjkes i. Sykes, (1870)
L. R. 5C. P. 113.

ig) Sharland c Mihlon, (1846) 5
Hare, 469 ; Hill r. Curtis, (1805) L. R.
I Eij. 90, 100.
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After administration has been committed to an execu(M)r de
aoii toti he may still be charged as executor rfc ton tort for the
goods previously administered by him (»•). The relation back of

letters of administration exists only for the benefit of the
estate by enabling the administrator to recover against those
who interfere with it («).

Under the stat. 43 Eliz. c. 8, a person who procures
administration to be granted to a stranger of mean estate and
not of kin to the intestate in order by deed of gift or letter of
attorney to obtain the estate of the intestate into his own
hands to the defrauding of creditors is constituted executor de
son tort to the extent of any goods so obtained, or any debt
released or discharged, without valuable consideration of the
value of the same goods or debt or near thereabout (t).

Though an executor de son tort cannot by his own wrongful
act acquire any benefit, yet he is protected in all acts, not for

his own l)enefit, which a rightful executor may do. And
accordingly, if he pleads properly, he cannot be made liable

beyond the extent of the goods which he has administered, and
therefore under a plea of plene administrarit he shall not be
charged beyond the assets come to his hands, and in support
of the plea he may give in evidence payments by himself of
debts of the deceased of equal or superior degree, and even after
action brought he may dispose of the assets in discharging a
debt of higher degree (m).

An executor de son tort can get his discharge from the
rightful executor or administrator before action brought, but
he cannot discharge himself from the debt of a creditor by
delivering over the assets to the rightful executor or adminis-
trator after action brought, because the creditor would be in a
worse position; he would have to bring a second action
against the rightful executor or administrator (.*•).

The rule in equity is the same ; so that if an executor de

(;) I^ury r. Aldred, (I»!12) 2 Brownl.
18.->.

(') Morgan r. Thomas. (l«.-)3) 17
Jur. 283 ; an<l sec ;««*, p. l'.»4.

(0 See Coote r. VVhittington, (1873)

L. B. 16 Eq. 534, .544.

(«)WilIiam8(10thed.)l!»l,l»2:Oxen.

ham r. Clapp, (1831) 2 B. A: Ad. 30<.».

(j-) Oxenham r. Clapp. iibi xiiji.Mi
;

Hill r. Curtis, uhi rnp.
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•»ii tort can prove a settled account with the rightful represen-

tative before suit, it is a sufficient answer to an action against
him for an account (y).

Although an executor de ton tort is liable at the suit of a
creditor to an account in equity for such assets as it is alleged

he has received, he is not liable to a general account unless he
has received everything {z).

Tn an action for a debt of the testator the lawful executor
may be joined in the action against the executor </<> »tnt tori,

or they may be sued severally, but a lawful administrator
cannot be so joined (a).

An executor di- son tort cannot retain for his own debt,

otherwise every creditor of the deceased would contend to

make himself executor of his own wrong to satisfy himself by
retainer (/>).

Nor can he retain though he be a creditor of a higher
degree (<•). But if he afterwards, even pendente lite, obtains

administration, he may retain (d).

If the rightful executor or administrator bring an action of

trover or trespass against the executor de son tort, the latter

may give in evidence in mitigation of damages payments
made by him in the rightful course of administration («•).

But this recouping in damages can only be allowed to the
executor de son tort in cases where there are sufficient assets to

sawafy all the debts of the deceased ; for otherwise the rightful

executor or administrator would be precluded not only from
giving preference to one creditor over others of equal degree,
which is one of the privileges of his office, but also from satis-

fymg his own debt in priority to all those of equal degree
by way of retainer (/).

Where the executor de son tort is really actuig as executor in

the due course of administration, and the party with whom

account with
rightful repre-
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iy) Hill r. Curtis, vbi sup.

(.-) Coote r. Whittington, (1873)
li. U. 10 Eq. 534.

(«) Williams (10th etl.) 1!U.

(*) Coulter's Case, (1.VJ9) 5 Co. 30 a

;

and sec Oxcuham r. Clapp, (1831)2

B. 4: Ad. 309, 313.

{e) Curtis r. Vemon, (1790) 3 T. R.
587.

(</) Williams (10th ed.) 193.

(«) Sce/Mwf, p. 141.

CO Williams (10th eil) 105,
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he deals hu fair reason for supposing that he has authority

to act as such, his acts shall bind the rightful executor and
shall alter the property (9).

An executor tie ton tort is entitled to plead the Statute of

Limitations (/<).

Although an executor after an act of administration

cannot refuse to accept the executorship and take probate, yet

an executor de nnii tort cannot be compelled to take a grant

of letters of administration (t).

The executor of an executor df ton tort is not liable for

a breach of contract committed by the person with whose
property the executor de ton tort has intermeddled (A).

It has been held that an infant cannot l)e made liable to

account where he has acted as administrator under an im-
proper grant to him (/), nor where \mng appointed executor

he has acted but never proved the Will on coming of age (»i)

;

but where a breach of trust has been committed by an infant

connected with his proceedings as to the estate, an inquiry

should be directed as to all the circumstances, since there may
be circumstances under which he might be made liable for

moneys received by him, though received liefore he came of

age (n).

(y) Thompson r. Hanling, (1853) 18
Jnr. fl8 ; i>ee jMtt, p. 141.

(/i) Webster r. Webster, (1804) 10
Ve». 9.'J ; Doyle r. Foley, [1903] 2 I. R.
'.»>.

(0 Williams (10th &1.) .S47.

(*) Wilson r. Hodaon, (1872) L. B.

Mi

7 Ex. H4.

(0 Hindmarsh r. Sonthgate, (1827)

3 Buss. 324.

(m) Stott r. Meanock. (1802) 31

li. J. Ch. 74fi.

(») BeQan&i, (188.->) 31 C. D. l.-il.
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Whether a party haa made himaelf an executor de $on iort

ia a mixed queation of law and fact When the facta are m-

tablished, the question whether they constitute him an execu-

tor de ton iort is a matter of law for the Judge to decide.

Haacke v. Gordon (1840), 6 U.C.R. 424, following Padget .
rriett, 2 T.R. 97, cited ante p. 58.

An action will not lie against one as executor de eon tort,

where there ia a legally appointed administrator, even though

the latter may have conveyed the eatate to the former on con-

dition of hia paying the debta of the deceased. Armatrong y.

Armstrong (1879), 44 U.C.E. 615.

The party who sells or gives the goods of a deceased person

to another, but not the purchaser or receiver, is subject to the

liability of an executor de son tort. Merchants Bank v. ilfon-

teith (1885),10P.R. 467.

Any dealing with the goods of a deceased person by which Erideiice.

the party so dealing assumes to exercise a control over the

goods, is evidence against him as executor de son tort.

Powell V. Wathen (1862), 10 N.B.R. 258.

If property held by an executor de son tort has been dis-

posed of by him and the proceeds invested, the beneficial

owners may follow the substituted property into the hands of

a third person not a purchaser for value without notice.

Dunlop v. Dunlop (1894), 1 Equity N.B.R. 72.

The rule that where an executor takes the testator's goods

on a claim of property in them himself, although it afterwards

appears he had no right, such claim being expressive of a dif-

ferent purpose from that of administration as executor, is

also applicable to the case of a person taking the goods of a

deceased person under a fair claim of title, such person though

he may not be able to establish his title completely is not liable

to be charged as an executor de son tort. Merchants Bank

V. Monteith (1884), 10 P.R. at p. 475.
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In an action char^nng a pemon as executor de son tort
by meddling with the goods of the deceawd, a declai^tlon of
the deceased while in poaseaaion, that the gooda did not belong
to him, ia evidence for the defendant. Powell v. Wathen
(1862), 10 N.B.R. 258.

Where an executor de son tort ia sued by an adminiatrator
time runa only from the grant of administration. Duidop v.
Dunlop (1894), 1 Equity N.B.R. 72.

An executor de son tort cannot, by giving a confession of
judgment, or making payments on account of a debt, or by
any other act of his give a new start to the Statute of Limita-
tions as against the rightful administrator, or the parties
beneficially interested in the estate. Grant v. McDonald
(1860), 8 Or. 468.

The wife of a grocer and liquor dealer who continues after
his death to keep the house open and sell liquors left therein
at his defease is made thereby an executrix de son tort and
cannot protect herself under the plea of ne ungues executrix
against a demand by a simple contract creditor of her hus-
band, by shewing that there was an outstanding judgment
against her husband for an amount exceeding all the assets
of the estate. Keith v. Parks, 2 Kerr N.B.R. 552.

An infant whether executor or executor de son tort is not
liable for devastavit. Young v. Purvis (1886), 11 O.R. 597.

An executor de son tort sold property and invested the
proceeds in land, and conveyed it to his daughter by a deed
to which his wife was not a party. After his death a suit
was brought against the widow and daughter to have the
land charged with the trust aflfecting the original property,
and it was held that the widow was properly joined in the
suit. Dunlop V. Dunlop (1894), 1 Equity N.B.R. 72.

A woman after the death of her husband ordered goods
from defendants and used the goods in continuing the busi-
ness which had been carried on by the husband, and, out of
the proceeds of the goods sold, remitted money to defendants
and sent them other goods. Defendants filed their claim
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frainat the estate without creditinfc the money or gooda ao
aent. In an action by the woman for gooda aold and money
paid it waa held that defendants would have been juatifled in
treating the widow aa executrix de $oh tort, but not having
done ao, and ahe ati a matter of fact not having acted aa ex-
ecutrix de son tort when the paymenU were made, could
recover. Dart v. Davidaon (1894), 26 N.S.R. 220.

In an action by a creditor againat an executrix de $on
tort, she cannot set off a debt due from the plaintiff to her
testator. Cameron v. Cameron (1873), 23 C.P. 289.

A aingle act of wrong in taking the goods of the intestate
is sufficient to make a party an executor de ton tort in respect
of creditors who may choose to sue him in that character
Green v. Clark (1907), 3 E.L.R. 349.

An executor de son tort is not within the meaning of Juritdictlon.
R.S.O., c. 60, 8, 72(d), giving enlarged jurisdiction to Divi-
aion Courts when the amount is ascertained by the signature
of the person whom, as executor or administrator, the defen-
dant represents, and a Division Court has no power in the
same proceeding to declare a defendant executor de son tort
and pronounce judgment against him as such for the amount
claimed. Re Day v. McGill (1906), 10 O.L.R. 408.

Real estate cannot be sold in Ontario under an execution
obtained against an executor de son tort. McDade v. Dafoe,
15 U.C.R. 386, 391. But a sale of the reversion of a term of
years under a fi. fa. against an executor de son tort is good.
Bain v. Mclntyre, 17 C.P. 500.

An action will not lie against one as p-ecutor de son tort,

where there is a legally appointed administrator, even though
the latter may have conveyed the estate to the former on
condition of his paying the debts of the deceased. Armstrong
V. Armstrong (1879), 44 U.C.R. 615.

Payments made to an executor de son tort form no de-
fence to an action by the executor. Hunter v. Wallace
(1856), 13 U.C.R. 385.
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Chapter 837, . 16, R.8.0. (1897), proTid* that "the es-

MQton and adminiatraton of any penon who, aa ezeentor in

hit own wrong, or aa adminiatrator, ahaU waate or convert any

gooda, ohattela, eatate or aaaeta of any perwm deeeaaed, to hte

own nae ahaU be liable and chargeable in the aamc manner aa

their teaUtor or intcatate wonld have been if be had been

living."
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acts w't h ftre ivif^ei i o iuH » I, =ce, except only some of those
which relttt.. t. s«:i,.. !I(, nmv take possession of and sell,

assign, and ujpjh e -if C Lstator's effects, pay or release
debts, and may .ii ,u an u,t rout due to the testator. He may
also assent to, oi

; ; Iflgf.cius, and the assent is good though
he die Injfore probate. So all payments made to him are
good, ard shall not be defeated though he dies and never
proves tl e Will (o).

But although an executor may before probate by assign-
ment of a term for years or other chattel of a testator, or by
an assent to a specif:* legacy, give a valid title to the assignee
or legatee, yet, if it be iif^cessary to support that title by
showing the right to make the assignment, or give the assent,
this can only be effected by pr, blueing the probate, or should
the executor die af<*r the assignment or assent, without having
obtained probate, letters of admini ,tration mm testamento
annexe must be produced instead (/>). Again, although an
executor can before probate make an assignment and give a
receipt for purchase money, yet a purchaser is not bound to pay
the purchase money till probate, because till the evidence of
title exists the executor cannot give a complete indemnity (t),

as a Will of late date might be found, or probate might be re-
fused on the ground that it was made under undue influence.

(«) See Williamg (10th ed.) 220 ft 816.

'%\. «.„.. (*") Williams (10th e<l.) 222 ; and aee
(») Williams(10thed.)221

; and«c Newton r. Metropolitan RailCcT
Johnson r. Warwick, (18u«) 37 C. ». (1861) 1 Dr. k Sa. 583.

"

rmdiiction of
|>robate to

•u|>|)ort title

of asHignce. or
fi|ieciflo

U-gatcp.

Purchntier not
bound to pay
purchase
money with-
out proline-

tion of
probate.



64

Kxcouior fail-

not niaintiiiii

iictiiiii ill

rppn'sciitn-

tivc cliunu'tcr

wiiliout |>rii-

iliiutioii of

lirolmtc.

I'liK'iH'iIiiiir*

limy iH'slayi'il

III iiislaiii'i' <if

ilt'fi'iiilaiit

iiiilil i)r<*lii<'-

tioii of (iro-

Inili'.

l'roi*Milrtlioii

of |H'tiiiiiii ill

Uuikriiiitcy,

iir to wiml iip

iiiii|<niiy.

iK'foiv |ini-

IhiIo.

• 'rwlilor of

lllHMlHl'd

(K'l)tor i-niiiiDl

sue oxcculor

iiiitiU'Xocutor

lias iiitfi-

inolilloil or

|irove<l.

KXKfUTORS.

An executor cuiinot maintain (i.e., proaecute to a successful

conclusion) actions before probate unless such as are foundetl

on his actual possession ; for in actions where he sues in his

representative character he may be compelled, by the course

of pleading, to produce the letters testamentary at the trial, or

in some cases by an application to the Court at an earlier

stage of the cause; and in those actions where he sues in his

individual capacity, relying on his constructive possession as

exwcutor (/.(., the possession in law arising irom the proi^rty

in the goods), although he does not name himself as executor,

yet. generally speaking, it will lie necessary for him to prove

himself executor at the trial, which he can only do by showing

the probate (</).

Although the executor suing as such may commence the

action before probate, yet if the defendant does not dispute

the plaintiff's title, and is ready to pay what is claimed on

production of the probate, the Court will on the defendant's

application stay prtxjeedings until production of probate, and

thus prevent needless costs being incurred (<)•

So also an executor of a creditor before probate can present

a petition in bankruptcy (./), or a winding-up i^etition under

the Companies Act (</). l>ut l»e must obtain probate before the

hearing; of the ))etition.

A creditor of a deceased debtor cannot sue a i)er8on named

lis executor in the Will of the deceased unless he has either

adminihtered, that is, intermeddled with the assets, or proved

the Will, and consequently the seizure and sale of part of the

testator's assets under an execution founded on a judgment

in a suit, where the executor had neither administered nor

proved, was held to be ineffectual to bind the testator's

estate (/<).

{,n WilliiiiiisitOtliol.)m ; ami see

Smith r. Millos, tl'SG) I T. K. 47:i,

(,) Wi-bl. r. A.lkini, (I8r>4) U C. II.

401 ; Tarn r. I'onimeri'ial Hank of

Syiliiey,(18H4)12g. It. 1>. 2'.M.

(/) Rotrors r. Janies, (I81li) 7 Tauiil.

147 ; l>jHiHe I'ail.ly, (1818) i Ma»UI.

341.

(y) lit MoROiiic & (iencral Life

Asuuiiiiice Co., {I88(!) 32 0. D. MX
(I,) Mohamidu r. I'itchey, [181»4]

A. C. 437.



CANADIAN NOTES.

The authority of an executor is not founded on the pro- Executor'i

bate, but is derived from the will itself. The probate is merely whh^?'*
necessary as the proper evidence of the will as far as relates

''"'•*••

to the executor's title, and the acts of an executor, in sellinf?

goods and otherwise, are perfectly valid without probate, and
though he should die v/ithout taking probate. Stump v.

Bradley (1868), 15 Or. 30.

Whatever executors named do, in relation to the effects

of the testator, which shews an intention on their part to

take upon them the executorship, will amount to an accept-

ance of the office. As the assets of the testator vest in the

*>xecutor8 without probate, any authority that they may exer-

cise in relation to them will be an acceptance of the executor-

ship. Vannafto v. Mitchell (1867), 13 Gr. 665.

An executor without proving the will has power to do al-

most all the acts which are incident to his office, and, on the

other hand, if he acts, or does not renounce, or make known
his intention not to act, he is in general as much disqualified

to engage in any transaction for his own benefit, to the preju-

dice of those interested in the estate, as if he had taken out

probate. Robinson v. Coyne (1868), 14 Gr. 561.

Executors who had not proved the will, defended an
action brought against them as executors, ou which judgment
was recovered against them as executors. They, therefore,

were held to have aeeeptod the office, and a sale of land under
the judgment was held a valid sale. McDonald v. McDonald
(1890), 17 A.R. 192. 21 S.C.R. 201. See also Mandcville v.

Mcholl (1859), 16 r.C.Q.B. 609, where executors having con-



64d EXECUTOBS.

Origin of

Pr«>bate

Courts.

fessed judgment were held to have accepted olHce, although

they had not proved the will.

The title of an executor being derived from the will and

not from the probate, the Court refused to restrain execution

against the lands of a deceased debtor on a judgment re-

covered against the executor before probate. Stump v.

Bradley (1868), 15 Gr. 30.

See also the judgment of Draper, C.J., in Orant v. Oreat

Western Ry. Co. (1877), 7 C.P. 438, where tai historical

statement of the origin and general jurisdiction of the pro-

bate Courts in this country and a complete collection of

cases down to that date are furnished.



CHAPTER V.

i

OF PROBATE.

Sect. 1.- Jurudiction of the Probate Division of the

Hiflh Court.

At the time of the passing of the Court of Probate Act
1857 (20* 21 Vict. c. 77). the Ecclesiastical Court was the
only Court in which the validity of Wills of personalty could
be established or disputed, except in the case of certain Courts
Baron that had had probate of Wills time out of mind. The
Court of the Ordinary of the place wherein the testator dwelt
(generally speaking the bishop of the diocese) was the regular
Court of Probate. Certain districts, however, were exempt
from this jurisdiction and were called Peculiars, because they
had a peculiar and special Ordinary of their own. If the
deceased, at the time of his death, had effects to such an
amount as to be considered notable goods, usually called bona
notabiha, within some other diocese or peculiar than that in
which he died, then the Will must have been proved before
the Metropohtan of the province by way of special prerogative

;whence the Courts where the validity of such Wills were tried
and the offices where they were registered, were called the
Prerogative Courts and the Prerogative Offices of Canterbury
and York (o).

'

By s. 3 of the Court of Probate Act, 1857 (20 & 21 Vict
c. 77), the jurisdiction of Ecclesiastical and other Courts to
grant or revoke probate of Wills was abolished, and by
s. 4 of the same Act became vested in the Court of Probate
B> 8. 23 the Court of Probate was constituted a Court
of Record with the same powers in relation to the personal
estate in all parts of England of deceased persons

lorisiiiction
to Krant
probate.

J'rior to the
Conrt of Pro-
bate Act, 1867.

Under the
Court of Pro-
bate Act,1867.

as

(a) See WiUiams (10th ed.) 208, 209.
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Court of Pro-
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apply.

the Prerogative Court of the Archbishop of Canterbury

then had in the province of Canterbury in relation to those

matters and causes testamentary and those effects of deceased

persons which were within iite jurisdiction ; provided that

no suits for legacies, or suits for the diistribution of residae,

should be entertained by the Court, or by any Court or

person whose jarisdictioc as to matters and eauses testamen-

tary was thereby abolished. And by s. 29 the practice

of the Court of Frobi^, exe^t where otherwise iMrovided

by the Act, or by the rules or orders to be made under it,

was, 80 far as the circumstances of the case would admit, to

he according to the then practice of the Prerogative Courts.

After 1st November, 1875, by the Supreme Court of Judica-

ture Act, 1878 (36 & 87 Vict. c. 66), ss. 3, 16, the Court of

Probate became part of and its jurisdiction was transferred to

the High Court of Justice, and by s. 84 all causes and matters

which would have been within the exclusive cognisance of the

Court of Probate if the Act had not passed were assigned to the

Probate, Divorce and Admiralty Division of the High Co'irt.

Sect. 18 of the Judicature Act, 1875 (38 & 89 Vic'., c. 77),

provides that the rules and orders of the Court of Probate are

to remain in force until altered or annulled by any rules of

Court made after the Act of 1875, and the president of the

Probate Division shall have with regard to non-contentious or

common form business the powers conferred on the judge of

the Probate Court by s. 30 of the Court of Probate Act, 1857.

The rules and orders of the Court of Probate have not been

abrogated, consequently the rules and orders under the

Judicature Act do not apply in non-contentious business, but

they apply to contentious business where not inconsistent with

the rules and orders of the late Court of Probate, or where

they contain any new provisions as to probate practice (/<).

Bules and orders under the provisions of the Court of

Probate Acts, 1857 and 1858, have from time to time been made,

and those now in force in non-contentious business for the

(i) See lu the Goods of Tomlinson,

(1881) 6 f. D. 209; In the Goods of

Caspar!, (1897) 75 L. T. «63 : Druce r.

Young, [1899] P. 84, 101.
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Principal and District Probate Registries are the Rules and
Orders of 1862, 1866, 1871, 1878, 1887, 1892, 1894, 1896,
and 1897, and in addition for the District Registries the Rules
and Orders of 1868 and 1871; and in contentious business
the Rules and Orders of 1862, 1865, and 1874 (c).

As iong as the Ecclesiastical Courts had exclusive Court of
testamentary jurisdiction they were also Courts of (Jonstruc Tc^n oT'
tion as well as Courts of Probate (rf), but the new Court of Comtruction.

Probate is not a Court of Construction, since by s. 28 of the
Act of 1857 it is prohibited from entertaining suits for legacies
or for the distribution of residue. By s. 84 of the Judicature Act,
1878, all causesand matters for the administration of the estates
of deceased persons, and for the execution of trusts, are assigned
to the Chancery Division of the High Court. It is, however
sometimes necessary for the Probate Division to construe theWm in order to determine who is entitled to the grant of
administration (e).

Formerly, under stat. 25 Hen. VHI. c. 19, appeals in Jun.iictio„
matters testamentary were to the Court of Delegates, who were

°° "•''**'''''

appointed by commission issued to both judges and civilians.
The power of this Court was by 8 & 4 Will. IV. c. 92 trans-
ferred to the Judicial Committee of the Privy Council, and by
8. 89 of the Court of Probate Act, 1857, to the House of Lords.
Now, since the Judicature Act, 1875, appeals from the Probate .

Division are to the Cor .t of Appeal.

Sbct. 2.--Juriadiction of the County Court.

By 21 & 22 Vict. c. 95, s. 10, wh^e it appears that the
personal estate of the deceased without deducting debts was at
the time of his death under the value of iJaOO, and the
deceased was not entitled beneficially to any real estate of the
value of iJSOO or upwards, the judge of the County Court
having jurisdiction in the place in which the deceased had at
the time of his or her death a fixed place of abode shall have

('/) Wllluuns (10th cd.) 21r.

Co-onlinate
jurisdiction in

contentious

procee'lings

where per-

sonal estate is

under £20()

and real

estate does
not exceed
£3U0 in value.

F 2
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EXECUTORS.

the contentious jiirisdiction and authority of the Court of

Probate in respect of questions as to the grant and revocation

of probate of the Will or letters of administration of the effects

of such deceased person, in case there be any contention in

relation thereto.

By s. 59 of 20 (& 21 Vict. o. 77, it is not obligatory to apply

for probate or administration to any district registry, or

through any County Court; but in any contentious matter

the judge of the Probate Division may send any cause within

the contentious jurisdiction of a County Court to such County
Court to be proceeded with there. And by s. 12 of 21 & 22
Vict. c. 95, the jurisdiction under s. 59 of the previous Act is

extended to an application for the revocation of a grant of

probate or administration as well as to an application for any
such grant (/).

An appeal lies from the determination of the judge of the

County Court to a Divisional Court of the Probate Division of

the High Court (g).

Sect. 8.

—

Jurisdiction of District Registries.

By 8. 13 of the Court of Probate Act, 1857, district

registries under the control of the Court of Probate were

established throughout England and Wales in the several

places mentioned in Schedule A to the said Act. And s. 46 of

the Act authorises probate of a Will or letters of administra-

tion to be granted in common form by the district registrar

if it shall appear by affidavit of some or one of the applicants

that the testator or intestate at the time of his death had a

fixed place of abode within the district. The district registrar is

prohibited by s. 48 from making any grant where there is con-

tention as to the grant, or where it appears to him that probate

or administration ought not to be granted in common form.

The Act also provides (s. 49) for transmission to the prin-

cipal registry of notice of every application to any district

(/) As to the practice in conten-

tious businets in the County Court see

County Court Buk-8,lS89,Ord.XLIX.

(^) 20&21 Vict. c. 77,8.58; R.S.C.,

Ord. 59.
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registry, and no probate or administraUon shall be grantedm pursuance of such application until after certificate from
the principal registry that no other application appears to
have been made in respect of the goods of the same deceased
person It also makes provision (s. 61) for transmission of
lists of probates and administrations and certified copies of
VyUls to the principal registry, and (s. 52) for the safe custody
of original Wills.

'

It is not obligatory to apply to any district registry for
probate or administration in common form, but in every case
he application may be made through the principal registry

(s. 59) (/<).
o J
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N'o grant to lie

matie until
after certifl.

cato from
principal
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to district

registry.

Sect. A.—Manner of obtaining probate.

The only person to whom probate of the Will can be
granted is the executor named in it either expressly or
according to the tenor.

Before any citation can issue in respect of a Will to accept
or refuse probate the Will must be filed (t).

By the Court of Probate Act, 1857, s. 26, the Court maym a summary way order any person to produce and bring
into the principal or any district registry, or otherwise as the
Court may direct, any paper or writing being or purporting
to be testamentary, which may be shown to be in the possession
or under the control of such person; and if it be not shown
that any such paper or writing is in the possession or under the
control of such person, but it shall appear that there are
reasonable grounds for believing that he has the knowledge of
any such paper or writing, the Court may direct such person
to attend for the purpose of being examined in open Court or
upon interrogatories respecting the same, and he shall be
subject to the like process of contempt in case of default in not
attending or in not answering such questions or interrogatories
or not bringing in such paper or writing, as he would have been
subject to in case he had been a party to a suit in the Court

Will must be
flletl before
citation.

Court may
order any
testamentary
paper to be
brought into
the registry :

or direct any
person to

attend to be
c.\amine<l as
to liis know-
ledge respect-
ing any testa-

mentary
pa|)er.

(A) And see P. B., 1862. r. 1 ; 0, R
l««3, r. 1.

(0 Tr,

259.

& i\K'. P. V. (^Uth e,l.)
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and had made such default; and the costs of any such nroceedmg shall be in the discretion of the Court
^

Further, by s. 28 of 21 & 22 Vict. c. 96. the registrar of thepmcjpal registry may issue a subp«na requiring'^a. Jllrlto produce and bring into the principal or any district reris^any paper or writing being or purporting to L testamentlrJand such person shall be subject to the like process of con-tempt m case of default as under an order of the Co't.

for t^^ J ^'^
°u*

*°^ "'° °° * ^^•" ^J^'^h he has made

t ! 1 i rr""' °' *^' *«^***°^' ^»»'°h it ««""ot be unlessit IS produced elsewhere (*).

All testamentary papers should be brought into the registry.
P.ac^t.oners have no right to keep Wills of deceased person

W^^^l does not belong to the client, but to the Court, and theBohcUor w,ll be ordered to lodge it in the probate registry n.A moUon to attach a person for not complying with anorder made under s. 26 of the Probate Act. ISslVecUng Wsattendance for cross-examination as to his knowledge of anyestementary paper will be refused unless it is shown that wlconduct money has been paid or tendered («).

or the deposit and preservation of all the original Wills

tion with the Will annexed, is granted, in the principal ordistrict registries, and for obtaining an official !opy of thewhole or any part of a Will, or an official certificate of thegrant any letters of administration from the registry wh1the W.
1 has been proved or the administration grlnted

8«et. 91 of the same Act also provides for safe and con-venient depositories under the control of the Court for WHls

(*) Lord V. Wormleighton, (18221
Jhc. 580, 681, per Ld. Eldon.
(0 Williams (10th ed.) 231.

(/«) In the Estate of Harvey, fiyOTl
P. 239.

'

(«) Ibid.
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of living persons who m-y deposit them, upon payment of

fees.

By Probate Rules, 1862, r. 48, " no probate or letters of

administration with the Will annexed shall issue until after

the lapse of seven days from the death of the deceased, unless

under the direction of the judge, or by order of two of the
registrars."

And by rule 46, " in every case where probate or adminis*
tration is, for the first time, applied for after the lapse of

three years from the death of the deceased, the reason
of the delay is to be certified to the registrars. Should
the certificate be unsatisfactory, the registrars are to require

such proof of the alleged cause of delay as they may
see fit."

If a death cannot be proved recourse must be had to the

presumption of law, that is, it may be presumed that a man
is dead at the expiration of seven years from the time he was
last known to be living (o). There is, however, no legal

presumption as to the date of the death {p), nor of death
without issue (q).

Those who found a right upon a person having survived a
particular period (r), or having died without issue («), must
establish that fact aflBrmatively by evidence Where
husband and wife executed identical Wills, each appointing
the other universal legatee and sole executor, and substituting

executors in case of the other dying first, and both were
lost in the same ship, and there was no evidence that

either of them survived the other, the Court made a grant

of administration with the Will annexed of the estate of

each to one of the next-of-kin of each, as in case of an
intestacy (<).

When prolMte
or letten of
•dminlitra.
tion m%y
iMue.

(ii) Doe r. Jesson, (180."i) 6 Kast, 80,

So ; IJoe i: Nepean. (1833) 5 R. k Atl.

86; S. C. in error, (1H37) 2 M. 4c W.
8U4.

(/») Doe r. Nepcan, iibi nuji. ; In

ihe Goods of 8mith, (1861) 2 8w. &
Tr. 508.

(?) He Jackson, [1907J 2 Ch. 3:)4.

(/•) lie I'henc's Trust, (1869) L. R.

5 Ch. 139, l.-)2; In the Goods of

Nicholls, (1872) L. R. 2 P. & D. 461

;

i/f Aldersev, [1905] 2 Cli. 181.

(«) Itf Jackson, ubi tup.

(0 In the Goods of Alston [1892]
P. U2.

When death
may be pre-
inmed.

No legal pre-
Bumption as
to the date of
death.
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A Will ia proved in common form when the executor

Z:T '''r
*'*^"'«^ ^'''^ the.b.enJof/and wUhotating. the partie, .ntere.ted. produce. witne«e. to proveZ«me who testifying by their oaths that the teataln!

tt'd^*!;: *"!;' '^'^'^' •"'^ "* ^"^ and l^itthe deceased, the judge thereupon, and sometime, upon essproof, annexe, hi. probate and seal thereto («)

atJLr* ^'" ^ r'~* °° **** '"^^ °' "' »"d there is anattestation ause r-'erring to the solemnities required by theStatute 1 V.ct. c. 26. s. 9. a. having been clph^ ^i^probata in common form may be obtained upon the oath othe executor alone (a-).

But if there is no attestation clause, or if there is a clausewhich does not state a performance of all the prlriC

TcrmruinL^iisftheTLrr
'""'

''' ^"' ^-^ ^^-"^^'

If both the subscribing witnesses are dead or if frnm «fi,
circumstances no affidavit can be obtain^l^' "omX !?them, resort must be had to other persons (if an^) who Lav

uZ at; T;* ** ''^ """*^°° ^' '"^^ Wil or COM; b^t.(no affidavit of any such other person can be obtained evidence on affidavit must be procured of that fact and ol thehandwriting of the deceased and the subscribing ^tneLl'and also of any circumstances which may raise a LZ™ ?
>n favour of the due execution (.).

^ Presumption

By Probate Bules. 1862. r. 6. if on perusing the affidavit-
.t appear doubtful whether the WUl or codi^h^ b^fn /Iexecuted, the registrars may require the partest brL ^k^
matter before the judge on motion.

""^ *^"

Where the signature of the testator and the attestationclause are on the face of the Will regular thVr! .

.7'*"'

(*) /bid., 289. Jy ^: «•• J^ea, r. 7 ; for forms of
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«ffeeti of the deceased as dead intestate uniess the Will has been
propounded (a), even on ihe consent of all parties {b).

Probate Rules, 1862. rr. 9. 10, and 11, give directions as
to what affidavits shall be required to prove that interlineations
or alteraiions, erasures, And obliterations existed in the Will
before its execution.

Where alterations are satisfactorily shown to have I)een
made before the execution, it is usual to engross the probate
copy of the Will fair, inserting the words interlined in their
proper places, and omitting words struck through or obliterated.
But in lases where the construction of the Will may be affected
by the appearance of the original paper, the Court will order
the probate to pass in fac nmiU. A /»,• simile probate is con-
elusive in the Courts that the Will was at its execution in
the state in which it appears in the probate («•).

Where there are two Wills, and the later Will betrays on
the face of it insanity, if after citation the persons cited decline
to propound it and consent to probate of the earlier Will,
probate of the earlier Will will be granted in common form(</)!

By Probate Rules, 1897, r. 109, " All rules, orders and
instructions and the existing practice of the Court with respect
to non-contentious business shall, so far as the circumstances
of each case will allow, be applicable to grants of probate and
administration made under the authority of the Land Transfer
Act, 1897."

The proof of Wills in solemn form in part of the " con-
tentious business " of the Probate Division, and is commenced
by the issue of a writ of summons in an action, which is sub-
stituted for suit by citation in the Court of Probate (i). But
the old practice is retained of giving notice by citation to any
interested party of an action pending for the purpose of
binding them by the judgment of the Court (/).

Dcut,(18.-.0)2Kobeit.

Ai to ptovinx
interlincn-

tions or

altcratiimi.

(foMT tirolNite

co|iv I*

eti^oswil.

Ijiter of two
WilUbelrny.
ing InMuity,
after ritatlon,

probate in

common form
may be
granted of the
earlier.

Practice of
non-conten-
tious biuineas
an to grants
under the
Land Trnng.
fer Aft. 1897.

Proof ill

solemn form
(contentious
busincoK),

by iwue of

writ in an
action.

Parties inte-

rested must
be cite. J.

(a) In the Goods of Ayling, (1H3K)

1 Curt. 91H.

C*) In thetioods of Watts, (1837) 1

Curt. 591.

(<•) Oann r. Uregory, (18.-.4) 3 De 0.
M. ti G. 777 ; and see Williams (10th
e»l.) 240.

(</) Palmer i

284.

0) See K. S. C, 1883, Oiil. 1. r. I.

(/) See It. 8. C, Ord. 1«, r. 10

;

Williams (loth ed.) 241 : Tr. k
Coo. P. P. (14th ed.) pp. 2:>7 et >eq.
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Next-of-kin
entitled to

call for proof
in solemn
form.

The diflference between probate in common form and in
solemn form, with respect to citing the parties interested,
works this diversity of eflFect, vi?., that the executor of the
Will proved in common form may, at any time within thirty
years, be compelled, by a person having an interest, to prove
it per testes in solemn form, so that if the witnesses be dead
in the meantime it may endanger the whole testament, but
a testament once proved in solemn form, the executor cannot
be compelled to prove it again. Hence, not only are WUls
proved in solemn form at the instance of persons who desire
to invalidate them, but the executor himself may, and in
prudence often does, for greater security, propound and prove
the Will in the first instance in solemn form (g), and is entitled
to deduct his costs of so doing out of the estate (A).

If the executors doubt the validity of a codicil they should
not cite the asserted legatees under the codicil to propound
the codicil, but they should proceed to prove the Will in
solemn form, and cite the next-of-kin and asserted legatees
under the codicil to see the Will proved (t).

Where an executor has proved the Will in common form, a
party desirous of putting him to proof in solemn form com-
mences an action for revocation, having first cited the executor
to bring in the probate. If the executor desires to sustain the
Will, he must either plead and propound it in the action for
revocation, or he must commence an action himself to obtain
proof in solemn form (k).

The next-of-kin, as such merely, are entitled to call for
proof in solemn form of the deceased's Will, of common right;
and the mere acquiescence of a next-of-kin to the probate
being taken in common form is no bar to the exercise of this
right, even though he has received a legacy as due to him
under the Will (/). But before a legatee who has received all

0/) Williams (10th ed.),2l2.

(A) Burls r. Burls, (1868) L. R. 1

P. & D. 472, 476.

(0 In the Goods of Benbow, (1862)
2 Sw. & Tr, 488 ; In the Goods of

Chamberlain, (1867) L. R. 1 P. & D.

316 ; and aeepost, p. 138.

(*) Williams (10th ed.) 243 ; pu»t
p. 138.

(0 Ibid.
J as to what amoants to

waiver see Goddard r. Smith, (1872)
L. B. 3 P. & D. 7.
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or part of his legacy can be permitted to dispute the Will, he

muBt bring into Court the amount of the legacy paid to him to

abide the event of the suit (»i).

A next-of-kin, though not cited to see proceedings, and not

having intervened, if in fact cognisant of a suit between the

executor and another next-of-kin, ending in the ebtablishment

of the Will, is not at liberty in any way to oppose probate

being taken (n), but this rule does not apply where the decree

is founded on a compromise between the contesting parties (o).

It is not necessary in the Probate Court that a person should

be a party to a suit in order that he should be bound by the

results. If he is privy to the proceedings it is sufficient. But

a compromise is an agreement by which he is not bound

unless a party to it (p).

A legatee, having renounced administration cum testamento

annexe, is not barred from contesting the validity of the

Will iq).

A legatee cannot set ap a Will after it has been litigated

between the executor and next-of-kin, or between the executor

and the executor of another Will, and pronounced against,

unless he can show the parties agreed to set aside the Will

by fraud or collusion. But he may intervene for his interest

pending the suit, but apparently not after the hearing (r).

Any interest, however slight, and even, it seems, the bare

possibility of an interest, is sufficient to enable a person to

oppose a testamentary instrument (s).

Though a next-of-kin may, as such, oppose all the testa-

mentary papers, he has not a right to oppose any particular

one he may think fit, for some interest in it, however remote, is

necessary (t).

A creditor cannot controvert the validity of a Will ; for it

(m) Williams (10th ed.) 245.

(h) Batcliffe r. Barnes, (1862) 2

8w. & Tr. 486.

(o) Wytcherley r. Andrews, (1871)

L. K. 2 P. & D. 327.

(/») Jbid. ; and see Mecredy r.

Brown, (1906) 2 I. R. 437.

(j) Gascoyne r. Chandler, (1755) 2
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Will after it

has been pro-
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against

:

but may
intervene
pending suit.

Slightest

interest suffi-

cient to

oppose Will.

Lee 241.

(r) Williams (10th ed.) 246; Peters

r. Tilley, (1886) 11 P. D. 145.

(*) Dixon r. Allinson, (1864) 3 Sw.
& Tr. 572.

(0 Williams (10th ed.) 246 ; Bask-
comb r. Harrison, (1849) 2 Robert.

118.

Creditor can-
not contest

Will.
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EXECUTORS,

is indifferent whether he receive liis debt frn«.

Probate of a Will cannot be granted to th.
a contest subsists about the Mimy ot 1 J^T"'

^'^"^

being undetermined it dJ« I ^ *'*^*"'' ^<''' ^^a*B uetermmed, it does not appear what is th*. \v,n ^the executor cannot take the common oath L *^\^^f
""^

question arose as to th. valid^ro^ T 1\ "'^''' "

appointment of a co-exlto In/.. .

'"'"^'"^ *''«

immediate represeu atr ,' T ,
' ''*"*' •'^^'^'^^'^ ««

menls was grlnTed t^^T^ ^ "" *^' ""^"^"^'^ ^°«t"'-

co-e.cutorrergl^l\tl^^^^^^^^^^ ^^^^^
^ ^ -

with a certificate of its haWnX„ proved Z I
'''''''''

certificate are usuall, .styled L^oZt "^'"^^^'^'^

an IffLsrorsrurr?"'?"" ^"* °' *^« °"«'-' Will of

Court marCepweJtoL^T'^'^^' *°' ^*^°"^^ *^«

ment of the ^ 1 forprlr '".
,

""'"'•" ''•°"' ''^^ «°«r«««-

registry, it isTnowJ7 I *"" *^' ^^^^^ ^«P* ^^ ^^e

from thoir 0^™,^! !'? " '""PM-'ion «, .he pr„b..e

of .he WiU h"X: ZZtr""^"'"'""*-

Skoi. 5.-0/ ««,„„ i„ u.t„menHru »»«««.
By 8. 33 of the Probate Act, 1857 "Th. r„u ,

': ::
"^--^ < '^« «-p»*r cou,j'„, z.z'r^i

(m) WiWIarm, /in,.!. _j,
-"i. n

(«) Curtis r. Curtis, (182.5)3 Add.

(«) Williams (10th ed.) 246W Neagle r. CantiUon, (1756) 2
Lee,24fi; Williams (10th ^.297

x\.ai4r"*
'' °'"''*'°°' <'^*"'> ^

(-) Williams (loth ed.) 299.

38.

nsTiVr" p^^o i**^" °^ H'>ny«ood,
(1871) L. B. 2 P. & D. 251.

('•) Williams (10th ed.) 299.
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at Westminster shall be applicable to, and observed in, the
trial of all questions of fact in the Court of Probate."

By the common law the evidence of all persons having
an interest, and the husbands or wives of such persons, was
inadmissible (d).

Sect. 14 of the Wills Act, 1887, provides that a Will shall

not be invalidated on account of the person attesting the

execution being at the time or becoming incompetent to be
admitted a witness to prove the execution thereof. Sect. 15
invalidates any devise, legacy, estate, interest, gift or appoint-
ment (other than and except charges and directions for the
payment of any just debt or debts) so far as concerns any
person attesting the execution of such Will, or the wife or

husband of such person, or any person claiming under such
person or wife or husband, but the person so attesting is

admitted as a witness to prove the execution or the validity of

the Will.

Sect. 16 enabled a creditor attesting to be admitted a witness.

Sect. 17 exempted a person appointed executor from being

incompetent to prove the execution or validity of the Will.

Now by several statutes subsequently passed, the common
law rule above referred to is entirely abrogated («).

In determining what documents constitute the Will of a Evidence in

testator it is the duty of the Court to ascertain from the con- wtor^nrtl
tents of the documents themselves, or, if need be, by recourse

*"'«»'''e^^'"-

to external evidence, what was the intention of the testator (/).

In the Court of Probate the whole question is one of intention

—the animus teatandi and the animus revocandi are completely
open to investigation (g). Accordingly, in cases of doubt upon
the face of the documents, touching thefactum of the whole or
any part of any testamentary instrument, external evidence is

admissible to explain the intention of the testator, as, for

instance, where the question is whether or not the testator

intended the last instrument to constitute his sole Will, and so

(d) WiUianjg (10th ed.) 251.

(«) 6 & 7 Vict. c. 85 ; 14 & 15 Vict,

c. 99,8.2 ; and 16 & 17 Vict, c.83,8. 1.

(/) Chichester r. Qoatrefages,

[1895] P, 186.

(y) Methnen v. Methuen, (1817) 2
Phillim. 416, 426 ; and we ante, p. 36.
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EXECUTORS,

by implication to revoke the first rA^ R„f •

inadmissible (0.

mteutions .re, it would seem,

face o, it, .i.ho,^Mh: ; „frrsi ;'h
^ '*'*'" "•»- "•

eTlier Will b.J.g »;tlM»°) " " *" """'° '"

a it has been read over to Mm IT """-"""n', yat

«on, or its contents l7on^1 no!'

°'^°'' °' "" "«""
ia to b. assumed that Ifl^^^^^l'Zr'^^'''''
»>ntent.(„,. And i, a testarimpll Jir ^"" ""°

(A) Jenner r. Ffinch, (1879) .5 p. d

P 125
*''* ^'"'*^ °' ^'^'*"' l^'^^J

(0 In the estate of Bryan, ubi »„„
(*)(1865)L.R.1P./d'8"*""'''

P ^n i^'''^"T^ °' B'-'ke, (1881) 6

Eimr;i.8'"*-''^^^°^^'"'pp«"-
(»/) KeffeU t^. Reffell, (1866) L. R. I

P. & D. 139.

W Guardhouse r. Blackburn, (186rt)

[l'8?3 P*,''-r='^''"'"*'-«'«'o»e

L1894] 1 Ir. 7, where the law as to

^iiir::'*^^»"''»pp--'<'"heWill ,s to be presumed is considered.
(") Morrell r. Worrell, (1882) 7 P. D

oof 70.
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however, no unyielding rule of law (especially where the

ingredient of fraud enters into the case) that, when it has

been proved that a testator, competent in mind, has had a

Will read over to him, and has thereupon executed it, all

further inquiry is shut out (p).

Since by the Wills Act the whole of every testamentary

disposition must be in writing, and signed and attested

pursuant to the Act, it follows that the Court has no power to

correct omissions in a Will made after the Act ; but the Court
has power, if words have been inserted in a Will by fraud or

by mistake, to correct the error by the omission of words so

inserted (q).

Where a word inserted by mistake is struck out, leaving a

blank in its place, another word cannot be substituted, and it

is for the Court of Construction to determine the meaning and
effect of the Will having regard to the blank (r).

Although where a portion of a Will introduced through
fraud or inadvertence may be rejected and probate granted of

the remainder if the two are severable, yet where the rejection

of part alters tbe sense of the remainder, it may be a question

whether there is a valid Will at all within the meaning of s. 9
of the Wills Act, 1837 («).

When a question arises whether alterations on the face of

a Will were made before or after execution, the statements of

a testator made before the execu..on of the Will may be given
in evidence showing an intention to benefit an individual

which will not be carried out unless the alterations are

admitted (t) ; but a declaration by the testator after the Will
was executed that the alteration had been made previously

would be inadmissible (u).

In questions, however, of fraud and testamentary capacity,

Court has nu
power to

correct

omiaHions.

(/;) Fulton r. Andrew, (1875) L. R.
7 H L. 448.

(9) See Williams (10th ed.) 258 ;

and see Morrell v. Morrell, ubi tup.;

In the Goods of Schott, [1901] P.

190.

(r) In the Goods of Walkeley, (1893)
09 L. T. 419; Vaughan v. Clerk,

(1902) 87 L. T. 144.

(») Rhodes r. Rhodes, (1882) 7
App. Cas. 192, 198.

(0 Doe r. Palmer, (1851) 16 Q. B.
747 ; Dench v. Dench, (1877) 2 P. D.
60.

(«) Doe V. Palmer, «bi tup.
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KXECUT0R8.

declaratiouH of a testator, whether made before or after a WUIhas been executed, are admissible (x).

Statements made by a testator are not admissible to provethe execution by him of a Will, and they are equally inadmis!Bible to prove that the Will was execuJi„ duplicate (,)

frornVwrn Vt"'
*'' P—P«on of revocation arising

found a^Jf r '" " ''''''''''' P««««««i«" ^ot beinf

ence to the Will, evidence of statements made by the testator
subsequently to the execution of the Will that L int^^tt
act n conformity with the dispositions contained in the Will
IB admissible, and it follows that Btatements made by a testator
to a contrary effect must also be admissible (z)

The contents of a lost Will, like those of any other lostinsrument. may be proved by secondary evidence (a), and
declarations written or oral, made by a testator before the
execution of his Will. are. in the event of its loss, admissible
as secondary evidence of its contents. Such declarations
however, are not strictly evidence of the contents of the'
instrument, but simply evidence of the intention of the person
whoafterwards executes theinstrument, and itscogency dependsvery much on the nearness in point of time of the declarS
of intention to the period of the execution of the instrument

tit it b rS *'' '°"'* '"^""'^ «" —We doubt

tlltlt '
^'''' " '"' *^^*^"^^"*^^^ ^"*-*-« o^ *^e

Whether declarations made after the execution of the Willare admissible as evidence of its contents is not free f^om

fZn \ T
^'^'^^."^•^^'^ ^'' ^^-^<^rds (c) the Courtof Appeal

(Melhsh. L.J.. dissenting) overruled Quick v. Quick (d)lnd
decided that such declarations were admissible Vs se otdary

(J-) Doe c. Hardy, (1836) 1 Moo. 6c
Rob. r.2.5; Sutton r. Sadler, (1857) 3
C. B. N. S. 99 ; Doe r. Palmer, ubi
tup., at p. 579.

(y) Atkinson r. Morris, [18971 P
40,

L J .

(z) Keen r. Keen, (1873) L. B, 3
P. & D. 105 ; and see Sugden r. Lord St.

Leonards, (1876) 1 P. D. 154, at p. 228
(«) Sugden r. Lord St. Leonards,

vhi tup.
'

(i) Sugden v. Lord St. Leonards
ubi mp., at p. 242.

(c) Ubi sup.

(<0 (1864) 3 Sw. k Tr. 442.



OF PROBATE. 81

evidence of the contents. But in iVoodward v. GoMitone (e)

the House of Lords considered that the point so decided in

Sugden v. Lord St. Leonardt would be open to review, and
their lordships expressly guarded themselves against its being
supposed that they held that such post testamentary declara-
tions are admissible.

The contents of a lost Will may be proved by the evidence
of a single witness, though interested, whose veracity and
competency are tmimpeached (/).

When the contents of a lost Will are not completely proved
probate will be granted to the extent to which they are
proved (g).

There are no degrees of secondary evidence, and where a
Will has been lost, and evidence of its contents is supplied by
the production of a draft, and of the parol testimony of per-
sons who had read the Will, the parol testimony must be
placed side by side with the draft, and out of them the Court
will extract the contents of the Will to be proved (A).

A person who propounds for probate an alleged Will, and
who is unable to produce it, or any copy or draft of it, or any
written evidence of its contents, is bound to prove its contents
and its due execution and attestation by evidence which is so
clear and satisfactory as to remove, not all possible, but all

reasonable doubts on those points (t).

The maxim " Omnia pra$umuntur rite eue acta " expresses
an inference which may reasonably be drawn when an inten-
tion to do some formal act is established ; when the evidence
is consistent with that intention having been carried into
effect in a proper way; and when the actual observance of all

due formalities can only be inferred as a matter of proba-
bility (k). Consequently where the contents of the Will and
signature of the testator were proved, but there was noattesta-
tion clause, and the attesting witnesses were both dead, and

(e) (1886) 11 App. Cm. 469.

(/) Sugden v. Lord St. Leonards,
ubi tup,

(A) Burls r. Burls, (1868) L. B. 1

Contenti
prored by
evidence of
single wit-

ness.

Contents
proTed in

part

Ko degrees of
secondary
CTidence.

When maxim
" Omnia
prtBiumuiuur
rite eue acta"
may be
applied.

P. i D. 472.

(i) Harris r. Knight, (1890) 15
P. D. 170, 179, per Lindley, LJ.
(*) Ibid.
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'^^^fn^^.t' ?°'^r*
°' *'••" "- P~^«<»' »»>• Courtpreiumed Uiat the lo.t WUl wm duly executed, and granted

probate accordingly (0.
granwa

Paper neither
dl^MMingof
pn^rtT nor
•ppointing
eieoutor not
admitted to
probate,

nnleMa
oodioil

reToklngWill.

Will relating
to real estate
only and not
appointing
executor mnst
now be
proved,

unless

relating only
to foreign

immoTable
property.

Ski. 6.-0/«.*»( iM(r«».«,(, Pnbci, (, ^cuart

^ « .. «.bl. tt. c..^ u, g™. probata oMtdT F^».»«.»,. Will rimpl, .ppoMng t«ta>»toy gu. diL.

not e-hajd to probate. >in» tbe juri«U.tion of tb. CootI tog^nt proUle of «. .Mtrmont i, tomdod on th. 4„,t tb.t U
affects property (n).

But a codicil, not containing any disposition of property
but simply revoking all former Wills, is of a testLert«J

«tl "l °°'^u
"^ "^ '^"^'''^ "^ P'^''**^- So « the

oncht? K
?~*^'' ^'''''"' *"y testamentary paper, heought to bnng It mto the registry though it be a mere on-

firmation of the Will already proved (o).

Prior to the Land Transfer Act. 1897 (60 & 61 Vict. o. 66).
8. 1 (8). there was no jurisdiction in the Probate Division togrant probate of a Will Umited to the disposition of rell" operty only although it contained the appointment of anexecutor and the real estate was given to su^ executor wi^
directions to convert the same into personal estate («).Now by that Act probate and letters of administration maybe granted m respect of real estate only, although there is no
personal estate.

A Will dealing only with real and immovable property in a
foreign country wUl not be admitted to probate in the Probate
Division, and the Court wUl refuse to allow documente referring

(1) Harris r. Knight, ubi ntp.
(w) Williams (10th ed.) 300.

(») In the Goods of Morton, (1864)
3 Sw. k Tr. 422.

(«) Williams (10th ed.)300; and see
Widdall V. Nixon, (1863) 17 Beav. 160.

(/») In the Goods of Baiden, (1867)
L. B. 1 P. 4 D. 323 ; In the Goods of
Bootle, (1874) L. B. 3 P. & D. 177

;

In the Goods of Tomlinson, (1881) 6
P. D. 209.

' V
7
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only to property in a foreign country to be inoladed in
the probate of the Engiiih WUl (g).

A Will made in ezeroiee of a power mast be proved (r),
even though made in ezereiM of a ipeoial power (•).

A valid declaration of tmst by a legatee may exiat 'nde-
pendently of the Will, and in that case it is not to be considered
as a testamentary paper to be admitted to probate, althoagh it
may be received as evidence against the legatee of the nature
of the trust on which the legacy is held by him(0.

Where on the face of a Will it appears that a legacy is
given to a legatee to be applied for purposes previously agreed
upon between the testator and the legatee evidence is admis-
sible to show what those purposes were (u).

Where the trust does not appear on the face of the Will, it
can be enforced against the legatee if it relates to a definite
object and the legatee has accepted the particular trust. It
must of necessity be communicated to the legatee in the
testator's lifetime, but it may be sufBciently communicated if
put m writing and placed in his hands in a sealed envelope
and he engages to hold the property given to him by the Will
upon the trusts so declared, although he iid not know the
actual terms of the trust; but an engagement to hold the
property upon the terms of any paper that might be found
after the testator's death would not be effectual (x).

A trust will be imposed on the legatee by expressly
promismg or tacitly consenting to cariy out the testator's
wishes, and whether the testator is thereby induced to make
or to abstain from revoking a Will leaving him property. If
however, the legacy is given to two persons as tenants in
common, the express promise or tacit consent of one of them
that both will carry out the testator's wishes wUl not bind the

8S

WlUin
cxerciw o(
• power.

Independant
dacUntlon of
tnut not
•dmittad to

probate.

When binding
on legatee.

What
amounta

.

a tnut.

(?) In the Goods of Tamplin, [1894]

(r) Sngden on Powers (8- .ed.)466;
Farwell on Powers (2nd ed.j 134.

(») Be Vallance, (1883) 24 C. D.
177. In the case of a colonial Will the
colonial probate must be sealed under
6S Vict. c. 6,

(0 Smith r. AttersoU, (1826) 1 Buss.
266. With regard to secret trnsU, see
JXMit, p. 190.

(«) Jle Fleetwood, (1880) 18 C. D.
594 ; He Huxtable, [1902] 1 Ch. 214
2 Ch. 793.

(*) Be Boyes, (1884) 26 C. D. 528.

o 2



84 KXETUTORS.

Other i! h« knows nothing of the matter untU after the
testator'i death, sinoe to hold otherwise would enable one
beneficiary to deprive the other of his benefit by setting up a
secret trust. But if the legacy is given to the two as joint
tenants, there is a distinction between those cases in which
the Will is made on the faith of the antecedent promise or
tacit consent of one of the legatees and those iu which the
Will is left unrevoked on the faith of the subsequent promise
or tacit consent; in the former the trust binds both legatees,
since no person can claim an interest under a fraud com-
mitted by another; in the latter case the one and not the
other is bound, since the gift is not tainted with any fraud in
procuring the execution of the Will (y).

Where a gift is absolute, the intention of the testator,
whether appearing on the face of the Will or communi-
cated independently, that the property should reach another
destination through the voluntary exercise by the legatee of
his own right of ownership, and not through any contract,
arrangement, or understanding, binding the conscience of
the legatee, will not make the legatee a trustee (z).

Where the trust does not appear on the face of the Will
what a person takes under the trust is something not under
the Will, but solely by virtue of the secret trust not disclosed
on the Wai (a). Consequently a person wiU not lose a benefit
to which he is entitled under the trust by reason of bis beinc
a witness to the Will (6).

A letter written by a testator subsequently to making his
Will declaring the trusts on which he has bequeathed property
to his trustees cannot be admitted to probate, as the effect
would be to receive as part of the WiU, or as codicils to
the WiU, papers unattested (c). So also parol evidence is

(y) Jle Stead, [1900] 1 Ch. 237,240,
per Farwell, J.

(z) See per FitiGibbon, L.J., in
Oeddis r, Semple, [1903] 1 Ir. R. 73.

(a) Cnllen r. Att.-aen., (1866) L. 8.
1 H. L. 190 ; O'Brien r. Condor, [19061IK B.51. ^ •"

(i) O'Brien r. Condor, ubi tup. : not

following in this respect Jle Fleet-
wood, ubi tup.

(«) Johnson r. BaU, (1851) 6 De O.
& Sm. 83 ; and see ante, pp. 9, 40, as to
the circumstances undw which papers
referred to in a Will may be Incorpo-
rated in the probate.
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inftdmiisible to define or lapplement that which on the face

of the Will is left undefined or unexpreised (d).

No probate can be granted of the Will of a deceased Wiiufft

Sovereign, and in the case of a claim under such a Will the '(K^i,
proper course is for the claimant to proceed by petition of
right {e).

An executor cannot safely deliver over sealed packets in 8«ied

pursuance of a direction in the Will, as they may contain
'^'"**

securities for money or papers of a testamentary character
which should be admitted to probate (/).

Sect. l.—OfProbaU- where there are $ereral exeeutor$.

Probate to one of several executors, the right of the other
being reserved, enures to the benefit of all; and upon the
death of the executor to whom probate has been granted the
other executor may accept the office ; and upon doing so fully
represents his testator without further probate. For although
a surviving executor on being cited may prove the Will a
second time, yet in point of law the probate to the one executor
enures to every purpose for which probate is necessary (g).

So also where several executors are appointed with distinct
powers, as for separate parts of the estate, or where an
executor is appointed for a period and afterwards another
person is appointed executor, probate of the Will by one
executor is sufficient (h).

It is, however, usual and proper to take out what is called
a double probate

; or, where the first executorship has ceased,
a cessate probate. In such cases the executor makes an oath
as in other cases of probate, and he may be either sworn to
and mark the original WUl, or (if aU the proving executors are
dead) the probate which was granted of it; or he may be
sworn to a certified office copy under seal of the Will. He
will Bvear to administer generally the estate, and not merely

(rf) Xe Hetley, [1902] 2 Ch. 866. Lee, 46.

n«i«^^^^ '.,?''* *" WeUington. (,) Cummins r. Cummins, (1843)
(1846) 9 Bear. 579. 3 j. 4 Lat. 64.

(/) Pelham r. Newton. (1754) 2 (A) See William. (10th ed.) 295, 296.

Probate to

one of sevenl
ezecnton
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to what remains unadministered hnf fi,-

- .won, in .he cih"'X^m°'."" °""«
iui.dinim,tered .t (be turn (.)

°"

ral« Of Court a«de Junder^t.ht''''"'' '"''''''

otanystotote wh«th.r „.. j, .
*" «?«=« Provisions

meal of thTi^TZTI^ ''Z
°" ""^ "'e commence.

and trusts! ZlS1 1°* *' '^"ini.Wiou ot estatL

«.d th. Court j„d» 1JhTe M, *' """^ <' i"^*-'

.c«rorlV; ;r-;'-- --« 'V,
'^«' -^

event unless the i„d„ b, whlT^V .
"° *'" '""<"' "«'

i-o i. tried, orZoJu; ."rtrfr'""'™"''-"'
order. ' ^*" '^"^ «ood cause otherwise

opX'^wlifn:;"^^:^?''"""'"''"'"'''^'"'^
setting up the Will Tl,!; >.

''°'"'»8"'« "Otice to the party

e.«5ne t^ Z^"" 1°^ "' '?"• '"^ """y ^.^nds to cross-

ho ohall thereCT.t'trl';; '"'""'' °' '"^ '^'"- »"•

event, be liable t^L .J ^. ''° ""^ '"'' '^^ "»'• ^ «"7
judge shaU be :flSLth..T °' "" """" *' "*» ""»

for opposing theS°W ""' ''° ™"°'""''' «""»"'

A notice given under Ord XYT ^ ia j- o, . pa^y „ho o.aims^vS'uin o";!"::^'''"
""

P. (14th ed.)
(') See Tr, & Coo. P

p. 1S4.

(*) See Spicer r. Spicer, [18991 P.
38. for an instance where it was held

^he^opposition was without reasonable

(0 Tomalin r. Smart, [1904] p. hi.
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I

Two rules were laid down by Sir J. P. Wilde in MiteheU v.

Oard (m) for the future guidance of thf Court in probate
causes, and ha' ince been followed (n).

First, if the cause of litigation takes its origin in the fault

of the testator, or those interested in the residue, the costs

may be properly paid out of the estate.

Secondly, if there be a sufficient and probable ground,
looking to the knowledge and means of knowledge of the
opposing party, to question either the execution of the Will
or the capacity of the testator, or to put forward a charge of
undue influence or fraud, the losing party may properly be
relieved from the costs of his successful opponent.

But neither of those principles, which, however, are not
exhaustive, justifies a plea of undue influence unless there are
reasonable grounds for putting it forward (o).

Primd facie, an executor is justified in propounding his
testator's Will, yet if it is made to appear that, when pro-
pounding it, he must have known that he was attempting to

obtain the sanction of the Court to a document which could not
be supported, he ought to be condemned in the costs. But if the
facts within his knowledge at the time he propounds the Will
tend to show eccentricity merely on the part of the testator,

and he is totally ignorant at the time of the circumstances
and conduct which afterwards induced a jury to find that the
testator was insane at the date of the Will, he will, on the
principle that the testator's conduct was the cause of litigation,

be entitled to receive his costs out of the estate, although the
Will is pronounced against (p).

Where an executrix through her negligence lost a Will,
and propounded, and in most particulars established, the sub-
stance of it, she was ordered to pay the costs of the defendants,
and was allowed out of the estate only such costs as she would
have incurred in proving the original Will in solemn form (q).

A legatee who has propounded a codicil and succeeded is

!?ii*w->r^*-n35f- (/')Boughton r. Knight (1873)
{«) bee Williams (10th ed.) 287, and L. R. 3 P. & D. 64.

» v
^

caaes cited.
^^j Bu^j^ ^ p^j ^j j^ ^

(») Spiers c. English, [1907] P. 122. P. & D. 472.

RnlM (or
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frimd/aeie
justified in

propoanding

Where Will
lost throngh
negligence of
executor.

Bucceasfal

legatee

propounding
codicil.



88 EXECUTORS.

CMtoof
interrenen.

Defendant
cited bnt not
Htpewing.

Person^enter-
ing caveat.

Costs ordered
out of parti-
cular portion
of the estate.

Where no

S
articular

irection,

coats out of
the estate

Sayable in
ne conne of

administra-
tion.

entitled to the same costs as an executor under similar
circumstances (r).

There is no definite rule as to the payment of the costs by
or to interveners. Each particular case depends on its own
circumstances («).

Where a defendant, who had been cited but had not entered
an appearance, had destroyed the Will, the subject of proof, the
Court condemned her to pay the costs of the suit for propound-
ing the contents of the Will, although she had not appeared (0

;

and a person who had improperly entered a crveat against
probate of a Will the vaUdity of which had been previously
established was condemned in the costs thereby occasioned (a).

By Ord. LXV., r. 14, B. S. C, 1904, in any probate
action in which it is ordered that any costs shall be paid out
of the estate, the judge making such order may direct out of
what portion or portions of the estate such costs shall be paid,
and such costs shall be paid accordingly. Under this rule, in
Harrington v. Butt (x), in pronouncing for the Will, the Court
ordered the costs of al! parties to be paid out of that portion
of the residuary estate passing under the Will to four out of
six defendants

; and in Deany. Bulmer (y) the Court ordered the
costs of both plaintiff and defendant to be charged on and
paid out of the corpus of certain real estate devised by the Will
to successive life tenants. In the absence of any direction the
costs are payable out of the entirety of the estate in due course
of administration, and should the personal estate be insufficient
the costs of the plaintiffs propounding the Will ordered to be
paid " out of the estate " must be borne by the real estate (z).

Conclusive
upon the
factum and
validity of
Will.

Sbct. 9.-0/ what the Probate i$ evidence.

A probate granted by the Probate Division is con-
elusive evidence that the instrument proved is testamentary

r. Corfield, (1881)(r) Wilkinson

6 P. D. 27.

(*) See WiUiams (10th ed.) 289,
290, and cases referred to.

(0 King r. Oillard, (1867) L. B. 1
P. 4 D. 639.

Barnes, (1862) 31(K) Ratcliffe r.

L. J. P. &M. 61.

(*) [1905] P. 3, note,

(y) [1905] P. 1.

(I) Bn Vickerstaif, [1906] 1 Oh. 762.
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according to the law of the country ; it is conclusive upon the
factum and validity of the WiU (a).

Without the constat of the Court of Probate no other Oniv
Court can take notice of the rights of representation to eI«X.°'
personal estate

: and when such Court has by the grant of "Re-

probate or letters of administration established the right, no
other Court can permit it to be gainsaid (6).

The sentence of the Court of Probate, however, is con- Not con-
elusive only of the right directly determined, and not of any ^^"uate«i
collateral matter which may possibly be collected or inferred ""«"«'•

from the sentence(f)
; therefore the probate or grant of adminis-

tration is not conclusive as to the domicU of the testator or
mtestate (d), or of the death of the testator or intestate {e),

although in the absence of evidence to the contrary it may
possibly be admissible as primd/ade evidence (/).

Moreover, since a judgment is rendered inadmissible in
evidence on proof that the Court which pronounced it had no
jurisdiction 0/), the probate or grant of administration may be
defeated by showing that the testator or intestate is alive (/<).

So also it may be shown that the seal of the Court has
been forged, or that the probate has been revoked (i).

Where probate has been obtained of a forged Will, or by Equity juri..

fraud on the next-of-kin, equity may interfere by decreeing olteucj""*
the wrong-doer to be a trustee in respect of such probate, and
to consent to a revocation of it in the Court in which it was
granted, without interfering with any jurisdicti^ . (k).

(a) Whicker r. Hume, (1858) 7
H. L. C. 124. The Act-book, contain-
ing the entry of the WiU and probate, is
the primary evidence and is admissible
without accoontiog for the non-pro-
duction of the probate : Cox r. AUiag-
ham, (1822) Jac. 614.

(*) Att.-Oen. V. Partington, (1864)
S H. & C. 19.S, 204 ; and see Williams
(10th ed.) 431 ft uq. Though the
Chancery DiTJsion may have jurisdic-
tion to recall probate, it is not a
jurisdiction which should be exercised-
«ee Pinney v. ^unt. (1877) 6 C. D.
«8

; Bradford r. Young, (1884) 26
C. D. 656, 667.

(c) Williams ( th ed.) 440.
(i) Whicker r. Hume, uhi mp.

;

Concha r. Concha, (1886) 11 App. Cas.

(«) Moons r. De Bemales, (1826) 1

Buss. 301, 307.

(/) See Williams (10th e<l.) 440,
and Taylor on Evidence (9th ed.)
a. 167.

(y) Taylor on Evidence (9th ed >

8. 1714.

(A) Allen v. Dundas, (1789) 3 T. K
125, 130.

(0 WiUiams (10th ed.) 441.

(*) Bamesly r. Powell, (I74«) 1 Vea.
Sen. 119, 289; Williams (10th ed.) 435.
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So also where a probate action was compromised and a
consent judgment taken establishing the earlier of two Wills,
and it was afterwards discovered that the earlier Will was a
forgery, in an action in the Chancery Division the forgery was
established and the compromise was set aside ; and it was held
by the Court of Appeal that although the Chancery Division
has no jurisdiction to revoke the probate of the Will it had
full jurisdiction to decide that it was a forgery ; and having so
decided, in another action in the Probate Division, for revoca-
tion of the probate of the earUer Will, the defendants in
the probate action, who were parties to the Chancery action,
were estopped from denying the forgery (l).

Probate is conclusive as to every part of the Will ; there-
fore no question as to the vaUdity of an interlineation can be
entertained by a Court of Equity (m).

So where probate is granted as of a WiU and codicil it is r n-
clusive of the fact of distinct instruments, though written on
the same paper

;
as for instance on a question arising whether

legacies were intended to be cumulative or substituted (n).

The original Will may be looked at to assist the construe-
tion, but not to alter or vary or displace anything determined
in the granting of the probate (o).

For instance the Court may look at the Will itself in order
to derive aid in its construction from the punctuation, or
manner of writing (p), or from other appearances on the face
of it, such as blanks appearing in the probate copy (3), and
where the question is whether they arose from an accidental
omission to fill up a printed form or from an intention not to
fill them up {,). The practice in this respect is not different
by reason of the probate having been granted infae simile (»).

In the case of a foreign Will, where an English translation

9 Hare, 802, n,

(?) Taylor r. Richardson, (1864)
Drewry 16.

(r) He Harrison, (1885) SO C. D.
390.

(0 Oann v. Gregory, (1854) 3 De 0.
M. It G. 777 ; Shea f. Boschetti, (1854)
18 Beav. 321.

(0 Priestman r. Thomas, (1884) 9
C. D. 70, 210.

(«0 Plume r. BeSe, (1717) 1 P.
Wms. 388.

(«) Baillie c. Butterfield, (1787) 1

Cox, 392.

00 Williams (10th ed.) 448.

(P) Oppenheimer r. Henry, (1853)
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haa been proved, and a copy of the WUl in the foreign
language deposited, as nothing bat the original is part of the
probate, and the Court of Probate has no power to make a
trans ation, the Court of Construction is not bound by the
translation in case of mistake (0 : although it may be the
Court 18 not entitled to look at the original, if any of the
parties object, until the English translation is brought before
the Probate Division for the purpose of being corrected («).

The Ecclesiastical Court and. except as provided by the
Court of Probate Act. 1857. the Court of Probate had no juris-
diction to authenticate a Will as far as it related to real estate
consequently the probate was no evidence of the vaUdity or
contents of a Will to such property, and not even when the
origmal Will was lost, except as a mere copy (x).

By the Court of Probate Act. 1867 (s. 61). where proceedings
are taken under the Act for proving a WUl in solemn form, or
for revoking probate of a Will, on the ground of the invalidity
thereof, or where in any other contentious cause or matter
under the Act the validity of a Will is disputed, the heir-at-
law, devisees, and other persons having or pretending interestm the real estate affected by the Will shall be cited, and may
be permitted to become parties, or intervene for their respec
tive mterests in such real estate, subject to the rules and
orders and the discretion of the Court. And (s. 62) where
probate is granted after such proof in solemn fo-m, or where
the validity of the Will is otherwise declared b^ , decree or
order m such contentious cause or matter, the p.. -ate. decree
or order shall enure for the benefit of all persons interestedm the real estate affected by the Will, and shall be received
as conclusive evidence of the validity and contents of such
vyui

;
and where probate is refused or revoked, on the ground

of the mvalidity of the Will, or the invaUdity of the Will is
otherwise declared by decree or order under the Act. such
decree or order shall enure for the benefit of the heir-at-law

(0 L'Fit r. L'Batt. (1718) 1 P. Wms. 229.

A „,„,._,_ , (*) WiUianiB (10th ed.) 440,
(«) Re Chffe's Trust*, [1892] 3 Cb.
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or Other persons against whose interest in real estate saoh
Will might operate. Should the Court think fit it may (s. 68)
proceed without citing the heir, or other persons interested in
the real estate, but the probate, decree, or order of the Court
shall not in any case affect the heir, or any person in respect
of his mterest in real estate, unless such hair or person has
been cted or made party to the proceedings, or derives title
under or through a person so cited or made party

In an action as to the validity of a Wai. the Court will not
order the assignee of the heir-at-law of the testator to be cited
as a person having or pretending interest in the real estate
affected by the Will (y).

The above sections areonlyapplicable to Wills which require
for their vaUdity the same formularies in respect bothof real and
personal estate, so that one inquiry upon the validity of the
Wil shaU suflSce for both, and therefore they do not apply to a
Wil made before the WilU Act. 1887 (.). The practice as to
citations has not been altered by the Judicature Acts (a)

Under s. 64. in any action where it is necessary for a party
to establish a devise or other testamentary disposition of real
estate, he may give to tiie opposite party ten days at least
before the trial, or other proceeding, notice of intention to
give in evidence the probate of the Will, or the letters of
administration with the Will annexed, or a stamped copy
thereof, and in such case, if the opposite party do not give a
counter-notice within four days that he disputes the validity
of such devise or other testamentary disposition, such probate,
or letters of administration, or stamped copy thereof, shall
be sufficient evidence of the Will and of its vaUdity and
contents.

The meaning of this section is that when a notice has
been given and no counter-notice is given, the probate, without
more, will be admissible evidence of the Will and its contente
as to replty, and will be primd facie evidence of the validity of

(y) Jones v. Jones, (1882) 7 P. D. 66.

(j) Campbell r. Lucy, (1871) L. R.
2 P. & D. 209.

(a) Kennawajr r. Kennaway, (1876)
1 P. D. 148.
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I

the Will and the competence of the testator; but there ii

nothing to prevent the oppoaite party from showing by evi-
dence that the Will is not valid, or that the teatator was not
competent (b).

Sect 65 provides that "In every case in which, in any
such action or suit, the original Will shaU be produced and
proved, it shaU be lawful for the Court or Judge before whom
such evidence shall be given to direct by which of the parties
the costs thereof shall be paid.''

In the case of death after December 31, 1897, under
s. 1 of the Land Transfer Act, 1897, real estate of the deceased
vests in his personal representative, and probate and letters of
administration may be granted in respect of real estate only,
although there is no personal estate. But real estate under
this Act does not include land of copyhold tenure or customary
freehold in any case in which an administration or any act by
the lord of the manor is necessary to perfect the title of a pur-
chaser from the customary tenant. In cases not coming within
the operation of this Act it will still be necessary in order to
establish a devise of real estate, if the WiU has not been proved
in solemn form and its validity declared by decree or order so
as to fall within s. 62 of the Court of Probate Act, 1857, to
produce the original Will and prove its due execution, unless
notice has been given and no counter-notice has been received
under s. 64 of the same Act, and the validity of the WUl is not
contested.

The probate is merely operative as authenticated evidence,
and not as the foundation, of the executor's title; for he
derives all his interest from the Will itself, and the property
of the deceased vests in him from the moment of the testator's
death. Consequently the probate is said to have relation to
the time of the testator's death (c).

EffMtofthc
Land Trani-
fer Act, 1897.

Probate
mwely
anthenti-

oated evi-

dence, not the
foundation, of
the executor's

title.
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CANADIAN NOTES.

JurUdiciion.

The Surrogate Courts of Ont.««

c- 5, the effect of Rule 19 of th. a ^ "'*

1892, as ,i„,ited by section 73 , f."T''
''°"''' «"'«» °'

R.8.O., c. 59 beWtoT ? '' '"'™^**^ ^«"^- ^«t'

under the an^^ !! IT^
^'~'«- ^^^ *« that In force

2 0.L.R.511 ^"""-^'""V-^-nrnVandgOl), '

The jurisdiction of the Ecclesiastical Court as m . .'ng was of a veiy restricted charactert.
"°*"

0^ iurisdiction in scope, thou; th^r.^a ~^^^
now vestcfl in !.« o ^ ° details, uw vested in the Surrogate Courts of Ontario p ^
be had to the administrative

„^ °'/°*""°- ^^^ must

lie acts of the Snrroints Ti.j~ •

ex«>uton,.retho«„„h/,r .

"^"^ "" "•""« «=»»«« of

'- (1906,, woltsr ° "'"^ '"^' "•^'"-

A Surrogate Court Judge on oassini. th.
executor or administrator under t),

""** '^ "*

Surrogate Courts Act (O ) J T™" '^^ '^ '' *^^ *^*uris Act, (O.) as amended by 5 Edw. VII., c.
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14 (O.) has DO jurisdiction to eail upon a creditor of the

Mtate to prove hia claim and to adjudicate upon that elaim

and allow it or bar it. If, however, the executor, administra-

tor, or trustee has in good faith paid the claim of a creditor

before bringing in his accounts the Surrogate Court has juris-
*

diction to consider the propriety of that payment and to allow

or disallow the item in the accounts. In re Mclntyre (1906),

11 O.L.R. 136.

A Surrogate Judge, acting as the Surrogate Court, who has order
been induced by fraud of the applicant to grant an order, has ^"",2
inherent jurisdiction to set it aside, and also to set aside or

vary an order which he has made by mistake. He, therefore,

has jurisdiction to vacate an order made by himself upon the

taking of executors' accounts and to reopen the accounts and
further investigate them without reference to the order made.
But he has no jurisdiction to correct errors made in the judi-

cial determination by him of any question. In re Wilson and
Toronto General Trusts Corporation (1906), 13 O.L.R. 82.

A Court of Probate has no jurisdiction over accounts of Accounts ol
trustees under a will, and the passing of accounts containing

*™«*^

items relating to the duties of both executors and trustees is

not, so far as the latter are concerned, binding on any other

Court, and a Court of Equity in a suit to remove the execu-

tors and trustees may investigate such accounts again and dis-

allow charges of the trustees which were passed by the Probate
Court. Grant v. Maclaren (1894), 23 S.C.R. 310.

Under the Probate Court Act, R.S.N.S., e. 158, a Judge of

Probate in setUing an estate has no jurisdiction to determine
a question in controversy respecting the ownership of certain

money, where necessary parties were not before him. Re
Estate of Maria Whedock (1900), 33 N.S.R. 357.
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In aettling id esUte ii the Probate Coart, the Judge, at Riffhtaol

the initance of the nest of kin of deceased, undertook to di«- p«rtiM.

poae of the ram of $1,000 which the adminiitrator, a brother

of deceased, contended had been given to him by deceased,

two years before her death, as a gift for his two sons. In

thus dealing with and deciding the question of gift or no gift,

where the rights of third parties had intervened who were not

before him, and to compel the appearance of whom he had no

process, he went beyond his jurisdiction. In re Eitate Maria
Wheelock (1900), 33 N.8.R. 357.

Much is left to the discretion of the High Court Judge in

applications under s. 34 of the Surrogate Courts Act, (0.) to

remove a cause from a Surrogate Court into the High Court,

the points for consideration in determining the forum of trial

being the nature of the contest and the magnitude of the

estate. Where the contest was over the will of a widow, whose

husband died in 1905, leaving to her an estate valued at over

$27,000 which had shrunk at her death in 1907 to $5,850 and

the allegation was that she had not been able to protect ber-

self against undue influence of the chief beneficiaries, her two

sons, to whom it was said a large part of her husband's estate

had been transferred in her lifetime, the application to remove

the cause into the High Court was granted. lie Reith et al.

V. Reith et al. (1908), 16 O.L.R. 168.

The Nova Scotia Probate Act provided that the Word«'i«it

Judge of Probate for the county or district where the deceased Jxed^itod*."

"last dwelt" shall have power to grant letters of administra-

tion. In this provision the words "last dwelt" are equivalent

to last resided, and mean the fixed abode of the testator in

contradistinction to a mere temporary locality of existence.

Re Estate Caroline Eraser (1897), 30 N.S.R. 272.
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of deeeaavd penont •n. carried on. R$ Phiseaior (1908), 8

W.L.R. 716.

In Manitoba a Judge of the Coart of King's Bench haa no

jnriadietion to order the removal, under wHstion 63 of the

Surrobate Coarta Act, R.S.M., e. 41, of a eonti^ted petition

from the Surrogate Court to the Court of King'a Bench, un-

IcM reasonable notice of the application for removal haa been

given to the other partiea concerned. In re E$taU of B., de-

ceased (1906), 16 Man. R. 269.

Coneolidated Rule 642, which subatitutea a proceeding by

petition for the practice of filing certain kinds of bills abol-

ished by the General Order of 1853, does not apply to a peti-

tion U a Surrogate Judge to vacate an order made by him on

the passing of executor's accounts, but must be confined to

eases in which under the former practice such relief as is men-

tioned in it could be obtained by one or other of such bills.

In re WUson and Toronto General Truttt Corporation (1907),

13 O.L.R. 82.

In a 8ui» brought to remove an executor from office, an

bterlocutory order tj compel the executor to pay into Court

the proceeds of sales was refused, the affidavits on which it

was brought being answered in every particular. Ritchie, J.,

without deciding that the Equity Court had no jurisdiction

in a case of this kind, said: "In order to sustain an applica-

tion for such an interlocutory order in such a suit as this, it

is incumbent on the parties applying to make it . jpear that

there has been misconduct on the part of the executor, or

that the assets of the estate are being wasted." Smithera v.

Smithers (1880), R.E.D. 483.

In an application for removal of a contested petition from Parttos

, o « concerned
the Surrogate Cour* o the Court of King's Bench, under in petition
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to revoke
lotteri.

1--- Appeal.

section 63 of the Surrogate Courts Act, B.S.M., c. 41, reason-

able notice of the application must be given to the other

parties concerned, and a son of the deceased and also of the

administratrix of the estate of the deceased to whom letters

had been granted as his widow, ia a party concerned in a peti-

tion by the sister of the deceased to revoke the letters of ad-

ministration on the alleged ground that the administratrix

was not the lawful widow of the deceased. In re Estate of B.,

deceased (1906), 16 Man. E. 269.

Under section 58 of the King's Bench Act (Man.), an
appeal lies to the Court in lane from an order of a Judge of
that Court for the removal of a contentious matter to said

Court under the Surrogate Courts Acts. {DoU v. Howard
(1896), 11 Man. R. 21, distinguished) ; In re Estate of B.,

deceased (1906), 16 Man. R. 269.

Where an executor sold property of the estate to his wife
for a sum much below its value as found by the Judge of
Probate, the Judge ordered that the executor should account
for the differeuce in value, and it was held on appeal, that
though the Probate Court could not set aside the sale, it had
jurisdiction to make the order in question. Daly v. Brown,
1 E.L.R. 487; 39 S.C.R. 122.

Where letters probate or of administration have issued

out of a Court from which they could not properly issue

under the Surrogate Courts Act, R.S.O. 1897, c. 59, s. 19,

they are nevertheless valid unless and until revoked. London
and Western Trusts Co. v. Traders Bank of Canada (1908),
16 O.L.R. 382.

Whatever executors named do, in relation to the effects of

the testator, which shews an intention on their part to take

upon them the executorship, will amount to an acceptance of
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the office. As the assetn of the testator vest in the executors

without probate, any authority that they may exercise in re-

lation to them will be an acceptance of the executorship.

Vannato v. Mitchell (1867), 13 Gr. 665. Various acts which

would make executors named in a will liable as having as-

liumed the duty of executors, notwithstanding renunciation,

are considered in Vannato v. Mitchell, supra.

Where land was sold under an execution against executors Acts of

obtained on their confession, it was held that the sale was construed a>

valid although the executors had not proved the will, as by Sfoffice."**

confessing judgment they had accepted the office. MandeviUe

V. Mitchell, 16 U.C.Q.B. 609. And where executors defended

an action before probate they were held to have thereby ac-

cepted office. McDonald v. McDonald (1890), 17 A.R. 192.
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case the deceased had left a WUl. The residuam, however,
remained still in his hands to be applied to whatever purposes
the conscience of the Ordinary should approve, and to prevent
abuses of this power the stat. 81 Edw. III. s. 1, c. 11, was
passed, which provides that "In case where a man dieth
intestate, the Ordinaries shall depute of the next and most
lawful friends of the dead person intestate to administer his
goods; which person so deputed shall have action to demand
and recover, as executors, the debts due to the said deceased
intestate, in the King's Court, to administer and dispend for
the soul of the dead; and shall answer also in the King's
Court to others to whom the said deceased was holden and
bound, in the same manner as executors shall answer. And
they shall be accountable to the Ordinaries as executors be in
the case of testament, as well as of the time past as the time
to come."

This is the origin of administrators. They were the officers

of the Ordinary appointed by him in pursuance of the statute,
and their title and authority were derived exclusively from
the ecclesiastical judge, by grants which are usually denomi-
nated letters of adminvtration (6).

Stat. 21 Hen. VIII. c. 5, s. 8, extended the pov.er of the
Ordinaries under 31 Edw. III. st. 1, c. 11, to grant administration
in case of a person dying intestate, or the executors named
refusing to prove the Will, to tht widow or next-of-kin of the
deceased, or to both at discretion, and where divers persons
claim the administration as next-of-kin in equal degree of
kindred to the testator or person deceased it gave the Ordinary
power to elect anyone or more making request.

By s. 8 of the Court of Probate Act, 1857. the jurisdiction
of ecclesiastical and other Courts to grant letters of adminis-
tration was abolished, and by s. 4 became vested in the Court
of Probate, and by the Judicature Act, 1878, ss. 8, 16 (6), it is
now vested in the Probate Division of the High Court of
Justice (c).

95

Administra-
tors were
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appointed
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31 Edw. III.

St. l,c. II.
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(i) See Williams (10th ed.) 312 et

»e<i. for a more complete statement of

the origin of administration,
(c) See ante, pp. 65 et seq.
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EXECUTORS.

To what
extent grant
relates back.

Sect. 2.~What map be done be/ore grant.

2»a;tr ./°'»««'°;J^»;*he administrator derives his authority from

•f"* before letters of administration granted to him (d)
A release, an assignment, or a surrender by a person whoaferwards takes out letters of administration fs of no vali^ty!

for the right was not in him at the time (e) ; so also a notice tobe given by the executors or administrators of a deceased
partner cannot be eflfectually gi.en by the administrator before
taking out letters of administration (/).

In Chancery proceedings it would .em that a personhavmg the right to administer is, as to suing, in a s^ilar
position to an executor, that is to say. if the grant is made tohim before the hearing it will relate back to the death of the

'x1''^^^l'^-:
y«* "^t^tJ^^ta^ding 8. 26 (1) of the Judicature

Act, 1873, It would seem that an administrator cannot com-mence an ordmary action to recover a debt or damages until
tne letters of admmistration have issued (h).

In some cases acts of a person who aft'erwards takes out
letters of administration are made good by relation. For
instance, m Kenrick v. Surge, (i) the Court agreed that if one
enters as executor of his wrong, and seUs goods and then
obtains admimstration,thesaleisgoodbyrelation,.and5A^^^^^^
V. Mildon (k) shows that if, before administration is taken outan agent is employed, the agency is not lawful so long as the
employer is a wrong-doer. but if the employer becomes
administrator, then all that has been done is made rightBut m such cases the act done must be for the benefit of the

(d) VVankford r. 'Tankford, (1698)
1 Salk. 299, 301.

(f) Williams (10th ei.) 315.

(/) Holland r. King, (1848) 6 C. B.
727

;
and see Pi^bins r, Dibbins.

[189ti]2c;b. .148.

(9) H - -eys r. Humphreys,
(1734)3 .vms. 349, 361.

(A) BuUen & Leake's Prec. of Plead
(6th ed.) p. 167.

(0 (1582) Moo. 126.

(*) (1846) 5 Hare 469, and see Hill
r. Curtis, (1865) L. B. 1 Eq. 90, 100.
(0 Morgan t. Thomas, (1853) 17

Jur. 283.
'
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Sect. 8.

—

To whom Adinini$tration t« to be Granted.

The right of the husband to be the adminiatrator of his
wife belongs to him exclusively of all other persons, and the
Ordinary had no power or election to grant it to any other.
It would seem that this claim is founded on the stat. of

81 Edw. III., on the ground of the husband being " the next
and most lawful friend" of his wife(m). This right was
expressly confirmed by stat. 29 Car. II. c. 3, s. 25.

Although a married woman has the power of disposing by
Will of her separate property, yet the quality of separate
property ceases on the death of the married woman without
making a disposition, and her undisposed of property devolves

just as if the separate use had never existed. The Married
Women's Property Act, 1882, has not made any alteration in

this respect. If she has made a Will appointing executors,

they become trustees for her surviving husband of the personal
property undisposed of (n).

According to the equitable doctrine of separate use, if the
husband survives and the wife dies in actual possession of

her separate property without having exercised her right of

disposing of it, the fund belongs to the husband in his marital
right, 80 that he need not become her administrator in order
to entitle himself to it. It is otherwise under the Married
Women's Property Act, 1882, as thereunder the wife takes
as a feme sole, and the husband surviving, not having taken
any legal interest, must obtain a grant of administration.

In the latter case the statute defeats the husband's ;««
mariti, and he must take administration to his wife's estate,

whereas in the former the quality of separate property ceases

on the wife's death, and consequently the right of the

husband (the jm mariti) subsists as if the separate use had
never existed (o).

Though a marriage be voidable by reason of some canonical

disability {e.g., on account of corporal infirmities, and formerly

(m) Williams (lOtU ed.) 320. (,.) Williams (10th ed.) 521, n. (y),
(«) Re Lambert's Estate, (1888) 39 573, n. (m), 655, n (r) ; Lush on H.

C- D- 626, k W. (2nd cd.) 148.

(1) Right of

husband.

As to separate
property of
wife.

When hus-
band entitled

in his marital
right.

When not so

entitled.

Where
marriage
voidable.
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Where mar-
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bankrupt.

Effect of
Land Trans,
fer Act, 1897,
on husband's
light.

KXECUTORS.

as l,eing within the prohibited degrees of consanguinity or
affinuy). yet the husband i. entitled to the adn.inistration o

death But where the marriage took place under one of the

thl V^rr.
"""' ' * ^ ^"'- 'V- «• ''' by bJng within

he prohibited degrees of consanguinity or affinity) the con
trac of marriage is absolutely void ab initio, and consequently
the husband cannot be entitled to take administration (»)A divorced spouse, whether petitioner or respondent
ceases to have an interest in the estate of the other part^
to the dissolved marriage who subsequently dies intestate;
and, m such a case, the Court will pass over the surviving
spouse without citation, but in granting administration to the
next-of-kin will require the sureties to the administration
bond to justify (q).

Where a wife has been judicially separated or has obtained
a protection order under stat. 20 & 21 Vi.t. c. 85. s. 21 and

Courrw-n'f"
'° f •'"'*''"' °' ^^' ^°"^«^**' ^"testate', theCourt wi 1 decree administration, limited to such property asshe acqun:ed smce the judicial separation or protection ofder

next-of-km of the wife; as to the remainder, administration
will be granted to the husband (,) ; and in making the grant

t dt'ed (.r °
'' '' "°' """""'""' '''"' *^' ^"'"'"•^ ^^^"'^

IS not a right which passes to his trustee in ^.ankruptcy butuner special circumstances the Court may make T'gran
to the trustee under s. 73 of the Court of Probate Act. ^7
htband;r^ ' ^"^^" ^^" ^•«^«- ^^^ ^^^-^^ on t";

Since the Land Transfer Act. 1897. if a wife dies possessed

(;0 Williams (lOth ed.) 321

r 326^" ^^^ ^*'"** °' Wallas, '[1905]

(f) Williams (10th ed.) 321.

W In the Goods of Brighton, (186.5),
84 L. J. (P. M. & A.) 55.

^

12^P eT
**'*' ^"^^ °* "rainier, (1886)

! f
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OF INTESTACY AND GRANT OF LKITERS OF ADMINISTRATION.

Of real estate the heir-at-law has under the Act (u) an equal
light to the grant of administration with the next-of-kin.
The Act, however, does not refer to the husband, and being
entuied to administration jure mariti, and not as next-of-kin,
he is not affected by the Act, but in a proper case he may
l)e passed over under s. 78 of the Court of Probate Act.
1867 (x).

The husband is not entitled to the grant if he has no
interest in h'% deceased wife's property. So that where a
husband agreed by deed of separation that if his wife died
intest&te her next-of-kin should be entitled to her property,
and she died intestate, leaving separate property of which
she had become possessed by virtue of the deed, the Court,
notwithstanding the husband objected, granted letters of
administration to her father limited to that property (v).

If the husband survives his wife and dies, the practice of
the Court in all cases where there is only personal estate is
to grant to the representative of the husband alone letters of
administration to the wife, unless the next-of-kin are entitled
by contract or otherwise to the beneficial interest, when it

will be decreed to them, because the principle is that the
grant ought to follow the interest. But before the husband's
next-of-kin 3an claim to administer to the wife's estate they
must constitute themselves his legal personal representatives (z).

Since the passing of the Land Transfer Act, 1897, it
would seem that where the wife predeceases the husband
leaving real estate the heir-at-law of the wife has priority
over the personal representative of the husband (a).

Although the Stat. 21 Hen. VIII. c. 5, s. 8, directs the
Ordmary at his discretion to grant administration to the
widow of the deceased, or to the next-of-kin, or to both, it is
the practice of the Court to give priority to the widow, unless
good cause is shown to the contrary; for instance, having
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(2) Bight of
widow.

(«) 60 & 61 Vict. c. 65, Pt. I., s. 2,
Kub-s. 4.

(«) In the Goods of Ardem, ri8»8 I

1'. 147.

(y) Allen r. Humphrys, (1882) 8

P. D. 16.

(--) Partington r. Att.-Gen., (186»)
L. K. 4 H. L. 100, 109, 115.

(«) In the Goods of Roberts, [18981
P. 149.

H 2
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barred herwlf of M intern* in her husband's property bycontract, or marital miaoonduot (&)
^

^, £,':""
,.

''*^« Court at all times prefers a sole to a joint administra

a;L— tu,n (., and where a joint grant is made toLlow and 'ne'

from the general practice, unless there are special oir«um
stances for so doing (d).

^ *'"^°"™'

over^r«° T""**^"" 1°' * «'*°* °' administration passingover the widow on the ground of misconduct, the^urfreqmres the widow to be cited to give her the opmH "

::zT' ^'"'^'' ""'^" '''-' "^ '^^^' ^^
lisheTiJ't'''

'
KT °f

°'""**' misconduct had been estab-hshed ma sm, by the intestate who had obtained a decree

Znt tVth ^^«-'"tr
°'^«"^*"-««' *^« Court made th"grant to the son without requiring the widow to be cited, butthe sureties to the administration bond had to justiAr inres^ of the share of the estate to which the widoV'^tt Zenuled m order that her interest in the estate might blabsolutely protected (9).

* "^

But the Court will not, without citation, pass over thewidow, who has been legally separated from her husband byreason of her cruelty (A).

™
Where the widow is a lunatic her committee is entitledpreferably in like manner as the widow would btulBsXdcause to the contrary is shown by the next-of-kin If therekno committee of her estate, administration is granted to hewidow s next-of-kin. or to the next-of-kin of the husbandaccording to circumstances, or in cases coming w2 the'

Widow beinir
Iniutlc.

(*) William!. (10th ed.) 827 ; In the
Oootls of Stevens, [1898] P. 126.

(j) Seepotif.p. 104.

(rf) In the Goods of Newbold, (1866)
L. R. 1 P. & D. 285 ; In the Goods of
Kichards, (1871) L. B. 2 P. & D. 216

;

In the Goods of Dickinson, [1891] P.'
292.

W In the Goods of Middleton,

(1888) 14 P. D. 23.

(/) In the Goods of Stevens, vbi
tup.

(S) In the Estate of Frost, [1903]
P. 140; as lo a divorced spouse, see
atite, p. 98.

r
,
==«

(A) In the Goods of Ihler, (1873)
L. B. 3 P. 4 D. 50.

^

ni\ \
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Land Transfer Act. 1897. to the heir-at-law. if he is theperBon
pnncipally interested (»).

hJl!'"'"''*'
*' *''* P"°"P'* "P**" **»»*=»» *»»« Court act. is

that the grant of administration ought to follow the interest.

to'thlllff
."''';

,v*'™'°'°«'^**°
"« next-of-kin according

to the Statutes of Distribution are authorities upon the ques
tion as to who are entitled to administration as being next-of-
kin under the Statutes of Administration (k)

Consanguinity, or the relation of persons descended from

collaZh " """°" ''"'"*''^' •" «'*^- «°-' -
Lineal consanguinity is that which subsists between

ZTr Ir T '" ^''"'"'^^ ^° * ^^''^ "°« from theother, as between the propositus and his father, «andfath«r

r ft^";.^
d so upwards in the dir^a et^^g

^JaZ T *'; '"^^'*" *"' ^^« «'°' grandson, greatgrandson, and so downwards in the direct descending HneEvery generation, in this Uneal direct consanguinity on.'

TT \t^:T 'ZT "^'°°'"« «^*^«' "P-'^« - to-wards The father of the propositus is related to him in the
first degree, and so likewise is his son ; his grandsire andgrandspn in the second, his great grandsire and great ^andon .n the thnrd. This is the only natural way o^ reck^
the degrees in the direct line, and therefore universaU?
oMains. as well in the civil and canon, as in the clmmln

Collateral kindred answers to the same description-
collatera relations agreeing with the lineal in this, thafthey

thTTh /r T ''"' ^*^^' °' '^'''^'-' but differing 2this that they do not descend one from the other (,«)The mode of calculating the degrees in the collateral lineor the i>uriK,8e of ascertaining who are the next-of-kin so 2be entitled to administration, conforms to that of the ci^law. and is as foUows
:
to count upwards from either ofTe

101

(S) Rittht of
next-of-kin.

Next-of-kin
•ccording to
Sutntei of

Oietribation
entitled.

ConMn-
goinity.

Lineal con-
Mngninity.

Mode of cal.
calating.

Colktenl
conaan-
gninitj.

Mode of

calcnUting.

«•;

(i) Williams (10th ed.) 327.
(*) See Williams (lOth ed.) 328 rt

(0 Williams (10th ed.) 329
('«) Ibid.
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Paternal and
nuternal
niations
eqnalijr

entitled.

Half-blood.

Prlmogeni-
tare gires no
preference.

Right to ad.
miniatration
follows proxi-
mity of
kindred.

Collaterals

preferred to
more remote
lineals.

Exceptions to
mie that all in
equal degree
equally
entitled.

EXKCmOKS.

prtie. related to the common stock, and then downward,
agwn to the other, reckoning a degree for each per«,n. both

Z"o/".f "f '"'"f«• ''' '" °*^«'' """'••^ t«k« the•um of the degree. ,n both line, to the common ancctor (h)
;

.0 that the propo.ita. and hi. eouain-german or fir.t
cot,..n ai^ related .n the fourth degree, and the propo.ita. and
h.. wcond ,«a..n are related in the .ixth degree. Moreover.
re a^on. o different denomination, may be of equal degree t<^

t^J^^Tu .

^'"" " gr^nd-daughter of the .i.ter.^„d adaughter of the inte.tate'. aunt (/.... a great-niece and a first
cou.,n) are m equal degree, being each four degree, removed.

Ihe followmg distinction, may be obwrved with reference
to the corre.pondmg rule, of the common law re.pecting
succeMion to inheritance, (o).

' ^
Relations by the father's side and the mother's .ide are in

all- ir' '"°'"'' *°^ '''-''- «^-"^ -*^"«^ *o

whol*"*

^"^^'^^'^^ " '^'"'^^ *° administration ai ell a. the

adnlS:""^ ^"^ "° ''''' '° ^-'-"- ^" *^« «--* of

The right to administration will follow the proximity of

fntet!?' 7 r?''*"*'
''"^' *^«'«'°^«' 'h«° ^ "WW dies

entitled to the grant, exclusive of all others. If a child dies
mte.tate without a wife, child or father, the mother is entild
to administration. So the grandfather or grandmother, beingm the second degree, though ascendant, will be entitled to
administration to the exclusion of the uncle or aunt, who are
related only m the third degree. So a great-grandmother is
equally entitled with an aunt.

»namoiner is

Our law prefers the next-of-kin. though collateral, beforeone who. though lineal, is more remote.
Although, as a general rule, those in equal degree, whether

male or female, are equally entitled to administration, yet

(«) Williams (10th ed.) 330.

(«) See Williams (10th ed.) .S31,

where these distinctions are given and
the authorities collected.

Jih
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there is a recognised order of preference among kindred whichw an exception to this rule.

The order of preference is as follows : In the first place the
children, and their lineal descendants to the remotest degree

;

and on failure of children, the parents of the deceased are
entitled to the administration; then follow brothers and
sisters, then grandfathers and grandmothers, then uncles or
nephews, great-grandfathers and great-grandmothers. and
lastly cousins (y>).

Under the Land Transfer Act. 1897 (60 & 61 Vict,
c. 66). s. 2 (4), where a person dies potsessed of real estate, in
granting letters of administration the heir-at-law if not one of
the next-of-kin shall be equally entitled to the grant with the
next-of-kin (q).

Where two parties contest the right to administration
before any grant has been made, both propound their interests
and proceed pari pauu (r).

Where there are several persons standing in the same
degree of kindred to the intestate the Court has under the
statute a discretion to accept any one or more of such
persons (a).

Where there is no material objection on one hand, or
reasons for preference on the other, the Court, in its discre-
tion, puts the administration into the hands of that person
amongst those of the same kindred, to whom the majority of
parties interested are desirous of entrusting the estate (t).

Cateris paribus, by the practice of the Court, preference is
given to one of the whole blood over one of the half blood («),
to males over females (a), to seniority as between brothers (y)

108

Onler of pre.
ferencn.

(*) Right ot

heir-at-law.

(*>) la OMe of
contest
parties pro-
pound their
intereHts and
proceed pari
JMimiu.

Power of
Court to elect
where aereral
in er^ual

degree.

Practice as
to election.

(/') Williams (10th etl.) 333, and gee
the authoritii-s there collected.

(7) Probate Rule, 109 (Nov. 20th,
I8!»r), adapto the procedure and
practice in the grant of letters of ad-
ministration to the case of real estate.

(r) Williams (10th ed.) 334 ; as to
the practice in interest actions see Tr.
& Coo. P. P. (Uth ed.) 330, 363

(') See P. R. 1862, r. :'8, as to
notice lejuired to be given to other

next-of-kin.

(0 Williams (10th ed.) 335, and sec
In the Goods of Stainton, (1871) L. R.
2 P. 4c D. 212 ; 8a*bridge r. Hill
(1871) L. R. 2 P. ii 0. 219.
(w) Stratton r. Linton, (1861) 31

L. J. P. M. Sc A. 48.

(*) Cordeux r. Trasler, (186S)4 Sw
k Tr. 61.

(iff) Warwick r. Greville, (1809) 1

PhiUim. 12.-..
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Where ro
conteit.

Sole preferred
to joint admi.
DittratioB.

Grant not
made to more
than three
except to

tettaiiientary

gnardianf.

Adminietra-
tion once
committed
other* in

iame degree
precludnl.

(«) Next-of.
kin excluded
if he ba« no
intereot.

Direct
interest pre-
ferret) to

derivative

interest.

KXKCUTOIU.

or {!«»(«), and to a man acoaatomed to buuneiM(<o; but
uch conaiderationa will not weigh agaiuat the wiah of the
majority of intereata and are sabject to the rule to make the
grant to the firat applicant (6).

The fact of one of aeveral next-of-kin being alao a creditor
is a reaaon againat his being preferred in a contest for the
administration (c).

Where there is no contest the Court will make the grant
priori pettnti, i.*., to the first applicant (J>, but may require
notice to be given to the other next-of-kin («).

The Court prefers a aole to a joint adminiatration (/).
Where a joint grant is made the Court will not, generally

speaking, make the grant to more than three, except in the
case of testamentary guardians (</).

When administration has been once committed to any of
the next-of-kin, others, even in the same degree of kindred
have, during the life of the administrator, no title to a similar
grant (/<>

In disregard of the express words of the statutes, but with
the view to furthering cht- „bject by giving the management
of the property to the person who has the beneficial interestm It, the next-of-kin is excluded if he has no interest
for instance if he has assigned away his interest, and the
grant wiU be made to the party beneficially entitled. So also
with respect to administration cum teitamento annexo, the
grant will be made to the residuary legatee (»).

The general practice is that a party having a direct
interest, that is originally entitled in distribution, is preferred
to a person having a derivative interest, but the matter is in
the discretion of the Court {j). Before exercising its discretion

^_(.) Coppin r. Dillon, (1883) 4 Hagg. (/) See a,ae, p. 100.

'(«) Williams r. Wilkin,, (1812) 2 18?^
'"'• '' """" ^^ ^^ ^"'' ^"^ ''•

^^alV^- X ,
W Williams (10th ed.) 337.

%^^S^^^^,. .^^
- -"-« OOth^ ed.) 3. .
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in favour of a peraon having a derivative intereet the Court
will require the perwn entitled in distribution to be cited,
unleM in a particular instance citation is dispensed with (*),

By P. R. 1862. r. 82, " In the case of a person (7) o«nt to

residing out of England administration, or administra- Jl^^'
"*

tion with the Will annexed, may be granted to his attorney •""»'«'i "»«•

acting under a power of attorney." Where a person entitled bK'I.
to the grant in resident in this country, and able but unwilling
to take it himself, the Court will not make the grant to his
attorney for his use and benefit (0.

Such an administrator is liable to be sued in respect of the Po.ition of
estate of the intestate, by the parties beneficially interested in SJinffir"
it, in the same way as if he had obtained letters of adminis-
tration in his own right (m). But until he is sued he may
band over the money to the person for whose use and benefit
the letters were granted (n) without such person taking out
letters of administration in this country (o). But he cannot
obtain a good discharge from his principal where the prin-
cipal is not legal personal representative in any country,
alnce the attorney is responsible himself for the due
administration of the assets (;)).

The form of the grant is for the use and benefit of the
principal and until hs, shall duly apply for and obtain letters
of administration of the estate to be granted to him (q). It
ceases on the death of the principal, and the succeeding grant
is in the form of letters de bonu »o;i(r).

By the practice of the Court if none of the next-of-kin will (8) Onmt to

take out administration a creditor may, since he cannot be paid
"•^"°''-

his debt until representation to the deceased is made («), but

(*) In the Goods of KinchelUi,

[1894] P. 264.

(0 in the Goodi of Burch, (1861) 2
Sw. Ic Tr. 139 j and see poit, p. 124, as
to grant to attorney of executor
dnranU abtentia.

(nO Chamben r. Bicknell, (1843) 2
Hare, 536.

(«) Att.-Gen. r. Kohler, (1861) \>

H. L. C. 654 ;
' imes r. Hacon, (1881)

18 C. D. 347.

(«) De la Viesca r. Lubbock, (1840)
10 « . »29.

(/ ; ; Rendell, [1901] 1 Ch. 230.

(?) See Tr. ic Coo. P. P. (Htli ed.)

pp. 99 ft »eq. and p. 891.

(r) Ibid, p. 152.

(*) Williams (10th ed.) 360; Webb
r. Needham, (1823) 1 Add. 494.
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(!ebt o(
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for fiineml
expenses.

(It) Wanting
next-of-kin or
cretlitoi-s to

take, Court
has dixcrution

to make grant
to any pci-son.

by the present form of bond he is prevented from preferring

his own debt (/).

It is the established practice of the Court to refuse to

grant administration as creditor to a person who has bought up

a debt after the death of the deceased. But this practice is not

inconsistent with a grant being made to a creditor of the

party beneficially entitled to an interest in the estate of the

deceased who has assigned it, by way of mortgage or other-

wise, to the party seeking the grant («), nor with a grant to the

trustee in bankruptcy (.r), or to the assignee from the trustee

in bankruptcy of a creditor (y).

A surety who, after the death of the principal, pays off the

debt, is, in the case of intestacy, entitled to a grant of letters

of odministration as a creditor of the intestate debtor (z).

The Court may grant administration to the undertaker, as

creditor for funeral expenses, but such applications are not

favoin-ed, and the Court will not make the grant unless it is

informed of the circumstances under which the expenses were

incurred, and by whose authority the applicant undertook the

funeral (a).

For want as well of creditors, as of next-of-kin, dep.irous to

take out administration, the Court may grant it to any person

ai its discretion (h).

In a case where the widow and all the next-of-kin and
liersons entitled in distribution, having been cited, did not

appear, the Court made a general grant of administration to

the receiver appointed in administration proceedings in

Chancery (c). And in a case where the widow of the intestate

was a lunatic, and his only other next-of-kin, his brother, was
unable to furnish qualifying security, and a suit having

been instituted in the Chancery Division for administration

(/) See /Huf. p. 332.

(«) Williams (lOtli eil.) 3:>3.

(j") Downward r. Dickinstoii. (IStU)

3 Sw. A: Tr. 5rt4.

(y) In the Goods of Burdutt, (I*<7t'«>

1 r. 1). 427.

(..) Williams r. Jukes, (18«4) :14

L. .1. 1'. .M. i A. 60.

(«) Newcombe r. Heloe, (18117) L.

K. 1 P. 4: D. 314.

('•) Williams (Kith ctl.) 3:)4.

(<) In the Goods of Mayer, (1873)

1-. K. 3 r. & I). 3!i.
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and a receiver appointed, the grant was mnde to the

receiver (d).

Where there were no known relatives, and the Will did not

appoint a residuary legatee, having regard to special circuni-

81^' ices, the Court mnde the grant, with the Will annexed,

h jited to the estate disposed of by the Will, to a stranger (<')>

80 also where the sole next-of-kin of an intestate was lunatic,

her committee having renounced, the Court, with the consent

«f the next-of-kin of the lunatic and approval of the

Master in Lunacy made the grant to a stranger in blood (,/').

Where it is for the benefit of absent or unknown next-of

kin the Court will grant letters of administration a</ colliijcn-

dinn with power to dispose of the property or of any portion of

it by sale ((j) ; and since the Land Transfer Act, 1897, such

grants may be made applicable to real estate, with liberty to

let and manage farms till the heir-at-law can be cited (/i).

If a bastard die intestate, and without wife or child, the

King is entitled to his goods as nltimus hieres, not in a fiduciary

character but beneficially; subject nevertheless to the debts

of the intestate. Yet in such case it is the practice to transfer

the royal claim by letters patent, or other authority, from the

Crown, with a reservation as it is said, of a tenth, or other

small proportion of the property, and then the Court grants

to such appointee the administration (i).

When a bastard dies in part intestate the Crown has a right

to a cteteroriim grant, but not to a general grant of adminis-

tration, and the legatees have a right to a grant with the Will

annexed limited to the property disposed of by the Will (A).

By the Treasury Solicitor Act, 1876 (39 & 40 Vict. c. 18),

the Treasury Solicitor is constituted a corporation sole

-with certain powers and liabilities, and by s. 2 of the Act

where the Crown becomes entitled to the personal estate of an

AdmiiiiHtrn-

lion ml colli-

iji'iuliim where
nnxt-of-kin or

huir-at-law is

alMcnt or

unknown.

(10) UastnnI
(lying intes-

tate without
wife or child.

Uastanl dying
partly te8tat«.

Effect of the

Treasury Soli-

citor Act,
187«,

(rf) In the Goo<Ig of M.wre, [1892]

P. ur>.

(«) In tlie Goods of Jackson. [18'.t2]

I'. 257.

(/) In the GiKxls of Hastings,

(1S77)4 v. D. 73.

(j) In the Gooils of Sfhwunltfeger,

(1876) 1 P. D. 424.

(/») In the GootU of Koljerls, [IS'.ts]

P. 1 4a.

(i) Wmiams (10th td.) 341.

(it') In the Goods of lUiondes, (IHtiti)

L. R. 1 P.* D. lli».
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1884, as to
proceediogg.

As to law of
escheat.

Effect of the
I*nd Trans-
fer Act, 1897,
as to escheat.

EXECUTOR!?.

nomfaate,! by the Treasury SoIicUor
'^"'

Underth<,I„tat.leaE.tate.Act,1884(47
4 48Vict c 711' 2, where the administralinn „i ti.

V '" •» »Kt- c 71),

deceased p,r«,„ ,, ^a^t'™ aVol^^lT °' "^

same manner in all resoects a« if fi,. ^ • • !
'" *^®

orot any e^i-aLeTr ; :: iurr'"" 'r^"'"'='

land doe. „«rjer . rtr; ,
'^ """^ " '"'"W

nominee ot to Cral »'
"''.'",''" ^•^<-V Solieitor a.

atta- .h.

'
Accordingly where a widow had diedattei tbe commencenieal of the Art . 1.... j

"""oniea

and enliUed to both realld pfl"J'''t^f
"'' ""^'"«'

~d o a rL^riV?*^ """^ '"''' "• 6-' "'

-*chri:;:yr:::nTr^Xrz^^
^
(0 In the Goods of Hartley, [,899] (,„) (,.^,) ^. ^ .^^
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representative of the deceased, leaving the question of law
open.

In the case of a felon convict, since the stat. 88 & 84 Vict, (ii) orant
c. 28 (n), administration is no longer granted as formerly to a

^on^vfot*''''"nominee of the Crown, but follows the ordinary course of the """"i^-
law of succession ab intestato (o) ; and if the felon convict is
sole next-of-kin it would seem the grant should be made to an
administrator or interim curator appointed under the Act
hmited to the period during which the convict shall be subject
to the operation of the Act, or to the Public Trustee under
fl. 2 (1) of the Public Trustee Act, 1906 {oo).

The Court of Probate Act, 1857, s. 73. provides that (i2)inc«e
where a person has died or shall die wholly intestate as to

"' '^'"^
his personal estate, or leaving a Will affecting personal estate

'"»-
but without having appointed an executor thereof willing and
competent to take probate, or where the executor shall at the
time of the death of such person be resident out of the United
Kingdom of Great Britain and Ireland, and it shall appear to
the Court to be necessary or convenient in any such case by
reason of the insolvency of the estate of the deceased, or other
special circumstances, to appoint some person to be the
administrator of the personal estate of the deceased or of
any part of such personal estate, other than the person who
If this Act had not been passed, would by law have been
entitled to a grant of administration of such personal estate
It shall not be obligatory upon the Court to grant administra-
tion of the personal estate of such deceased person to the
person who, if this Act had not passed, would by law have
been entitled to a grant thereof; but it shall be lawful for the
Court, in Its discretion, to appoint such person as the Court
shaU think fit to be such administrator upon his giving such
security (if any) as the Court shall direct, and every such
administration may be limited as the Court shall think fit

"

The operation of this section is not restricted to insol-
vent estates. Insolvency of the estate is only given as an

(n) AiUe,p. 21.

(») WUliams (10th ed.) 345 ; Tr. &
Coo. P. P.(Uthed.)p. 113.

((w) 8ee Appendix.
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(13) Public
TruBtee.

General rule.

When dis-

pensed with.

EXECUTORS.

example (p). It applies to all cases within the section where
there are special circumstances to justify it (q) ; and the Court
ought, as far as it can. to use the power conferred on it bv
this section for the purpose of expediUng and rendering as
economical as possible the administration of the estates of
deceased persons (r).

Where the insolvency of the intestate's estate is disputed
and there is any doubt as to the fact, the Court will not
exercise the power conferred by this section by passing over a
person entitled to the grant («). unless there are also other
special circumstances (t).

Where the intestate's estate is not known or believed to be
msolvent, the Public Trustee, under s. 6 (1) of the Public
Trustee Act, 1906, is equally entitled with any other person
or class of persons to obtain the grant, except that as between
the Public Trustee and the widower, widow, or next-of-kin of
the deceased, the widower, widow, or next-of-kin shall be
preferred, unless for good cause shown to the contrary («).

Sect. 4.

—

Citation.

As a general rule, whenever a party has a right to the
admmistration, he must be cited or consent, although he may
have no interest in the property, before the Court will make
the grant to a third party (m).

But under s. 78 of the Court of Probate Act, 1857, a grant
of admmistration may be made without citing a person
entitled in distribution (z) ; and accordingly in the case of a
small estate, the Court dispensed with the citation of the next-
of-kin on proof that they had notice of the application (y),

(t) IntheQoodgo£Farrand8,«iiji«...
(tt) See Appendix.

(«) in the Goods of Barker, (1837)
1 Curt. 592. With regard to the prac
tice as to service of citations see Rules

(yO In the Goods of Farrands, (1876)
1 P. D. 439.

(y) For a list of cases in which the
Court has considered that the circum-
stances warranted the exercise of the
power under this section, see Williams
(10th ed.) 356, n. (A).

(/•) (n the Goods of Grundy, (1868)
li. H. 1 P. & I). 459.

(*) Hawke r. Wedderbnrne, (J 868)
L. K. 1 P. ii V. 594.

P. B. 1862 (Non-con-
69 and 70,

tentious).

(«) In the Goods of Kinchella,
[1894] P. 264.

(.y) In the Goods of Teece, [1896]
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and also dispensed with citation by advertisement where the
estate was small and the next-of-kin had not been heard of for
many years

; but the applicant for the grant was required to
swear he believed himself to be sole next-of-kin and the
sureties were required to justify (^).

Under s. 6 (1) of the Public Trustee Act, 1906, the con-
sent or citation of the Pul-lic Trustee is not required.

When the next-of-kin is of unsound mind, the practice is

that his next-of-kin must also be cited, in order that they
may take adminstration for his use and benefit if they think
proper (6).

Sect. 5.

—

When the (pant may iaaiie.

By rule 44, P. R. 1862 (non-contentious business) no letters
of administration shall issue until after the lapse of fourteen
days from the death of the deceased, unless under the direction
of the judge, or by order of two of the registrars.

By rule 45, in every case where probate or administration
is for the first time applied for after the lapse of three years
from the death of the deceased, the reason of the delay is to
be certified to the registrars ; and should the certificate be
unsatisfactory, the registrars are to require such proof of the
alleged cause of delay as they may see fit.

Sect. Q.—Statutory provisions facilitating obtaining or
dispensing icith grant in certain cases of small estates.

By the Intestates' Widows and Children Act, 1873 (86 The Jntes-

& 37 Vict. c. 52), where the estate of an intestate does not wMowsand
exceed in value ±'100, his widow or any one or more of his Children

children, should such widow or children respectively reside at
*^*'

^^'^'

a distance exceeding three miles from the probate registry
having jurisdiction, may apply to the registrar of the County
Court within the district where the intestate had his fixed
abode, and the registrar shall obtain for and deliver to the
party applying the letters of administration without the pay-
ment of any fee for the same.

(r) In the Goods of Beed, (1874) 29 (*) Windeatt v. Sharland, (187n
L. T. N. S. 932 ; In tht Goods of John L. K. 2 P. & D 21 7.
Callicotf, [1899] P. 189.

Ijettere ,\nt to
issue till nfter

14 days from
death with-
out 8|>ecial

order.

After three

years cause of
delay to be
certified.
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Prize money
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Effects of
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By 88 & 89 Vict. c. 27 the provisions of the last mentionedAct were extended to the surviving children of a poor Jdowwho dies intestate. *^ °*

™l"lJr'^ "' '" "" •^»™""«°» »' «tat.. „, ™..,!

S« M 4 29 Vici. c. lU « extended by 47 * 48 Vict

il.rl?i°'C' °°i)''°'
"•"•°"' "' °"'' '"'°"-»

01 December 28, 1865, make provWon for tbe dispoMl by tbe

tto doelh 0, any officer, «.n.n, or marine, or otber^J;^"
employed .„ dockyard,, or naval eslablisbn-enl, or i^Z
gratmty „r pene,o„, .nd in case of eum, under ilOO no«pre^tafo„ to Ihs deceased i, neceesar,, and tb. Adra«y.a given p<>wer l„ di.poao Ibereof in manner preacribedrZAct and Order in Council.

>»i.rioe<i ny me

By tbe Mercbanl Shipping Act, 1894 (57 4 68 Vicl. c. 60),s. 176, the wages and property of merchant seamen or anpren.c«, not exceeding in value «100, subject to the prZl

of Trldet tb™""'
*" "'"; "'^ •* •^O °™' "^ '"e 2,lrd

:';::rti:xxn'rA:d'tn^7rr •
-*"?

....gto^dep.^^^

Stat. 11 Geo. IV. and 1 Will TV /. 41 » e /

26 & 27 Vir-f « K-r o T ' ^' ^ ^*^ amended by

f * ^^ ^'"
V' ^^' '• ^' "^'^ ^^ '^ 32 Vict. c. 90, s. 2) providesfor payment by the Commissioners of the Chelsea HoSany pension or prize money not exceeding ^100 w'thladministration or probate

" *""• '• so, 8. 2, make sunUar provision relalin. t„ .1.
payment of prixe money of deceased LdieT

'

Stats. 26 4 27 Vicl. c. 57. s. 16. and 47 4 48 Vice. 55,
(**) See Appendix.
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estate of oflBcera and soldien where it does not exceed ^100 ".r"""without any representation being taken out to them; and by
fl. 16 of the former Act provision is made for the disposal of
such residue after the expiration of three months in the case
of a^ oflicer and one month in the case of a soldier.

««^n '^l.t^^
^'"'- "• ®^' '• ^' P^^*"*" *^»' '^^'^ not C'-»P«^.exceeding Aioo due from a public department in resnect of

*!'{'««•"'•'«•

anv civil DAv anna,.^^^ *• .
*^~ •*"""* '" rcBpect 01 tion or otherany civil pay, superannuation, or other aUowance, annuity or «"owanc«,

gratuity to any deceased person may. if the prescribed public Im!'^''''
department so direct, but subject to any regulations made by
the Treasury, pay over the same as there directed without
representation obtained.

By 8 & 4 Vict 0. 110. s. 11. in the case of the intestacv of a .
debenture holder.depositoror other claimantentitlertorLl-^^^^^^

*7-HT.°°!u"r^^«
^^^ °'^* °' ***« '°"^- 0' '^ Loan Society. fZ'^feT

entitled to the benefit of the Act. the same may be paid m
provided without representation obtained

societies under the Act, a sum not exceeding ^660 due to anv «?'^'»«
member or depositor who difin mtaaf**- °

i_ ., i^ •>"« '«"»

•J J . f^^"""*^
*"o 0'68 intestate may be paid as Building

provided without representation obtained ; and similarlv
'°"'''^-

having regard to s. 7, in the case of Building Societies still
governed b^ 6 & 7 WiU. IV. c. 32, sums not exceeding £20may be paid over.

*

bJV^^""^ VTu^T ^ '^'^'^ '' ^°«* Offi*^ Savings Nomination.

with 60 & 61 Vict. c. 40, s. 8. for the nomination by depositors '^S" i-

not bemg under sixteen years of age, of any person to whom lZt^°'.
any sum, not exceeding in the aggregate f100 payable to such a^depositor at his decease, is to be paid at such decease, and. in

'

the absence of nomination, for the payment withor.t repre-
sentation obtained to the persons and in the manner specmed
by the regulations (c). SimUar provisions for nomination or or by «e«.payment of sums not exceeding f100 without representation f^{obtamed have been made in the case of members of Friendly SeT:
(c) See further as to the Actsabove referred to. WiUiams(10th ed.) 363** «..
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8<^ietie. by the Friendly Societies Act. 1896 (69 Sc 60 Vict.

bv 89 A 1171 T """^"' °' "^"^'^ Trade Unionsby 89 & 40 V.ct. c. 22. ». 10, a. amen ed by 19 & 60 Victc. 25 .-and ui the case of members of Industril and Provident*Societies by the Industrial AnA v^^^a i a .. '^™"<«ent

(56 4 57 vL c. 89) -.^.
"* ^''''"' ""''' ''''

estate oUdef'l'"'
°' ^^ '' """ '''''' »^' "^here the

ottnd'jr"1 "^T ''" '" **'"* '"^^'^^^ " ^"titledto a fund or to a share of a fund in Court not exct^ding^lOOand It IS proved to the satisfaction of the Court or a2
XratThfv"" '" ""^ **^«° -* *« such dec asfdperBon. and that his assets do not exceed the value of 4100

f u n r°°°*
°' *'^ '""' °' «^"« *- -fa-l^ the e« a^'

d r^t r'f ^""° " ^"""«*'' *h« Court or a judge may

ferred or delivered to the person who. being a widower widow

dr:::;^;:r"^
°" ^''"^"^^*^^"-

*° *^« -^*« ^f such

wou;:;i;^br;:t::Jr:^::::,:;^~---
ing administration to be taken out (rf)

*''°"* ''^""^•

Sect. 7.-0/ «Aaf /Ac ^ra«< is evidence.
A grant of letters of administration as in fh« «o .

probate
(«). is conclusive until revokedis LL °

k. ,
°'

sentation. and where administrlSpu'p^rtl ^^^^^^ Tr

(rf)FrogIeyr.Phillipg,(i901)W N rr^ai
""" W-

243.
*^'

^
'^''' **• •^-

(/) i?« iTory, (1878) 10 C. D. 372
(«) -!«<«, p. 88. W />irf., /wr Lnsh, J., at p. 376.

Conclugive as
to tlje right
of represen-
tation :

also that
person to

whom grant



CANADIAN NOTES.

Letters of administration must be under seal, but no par-

ticular impreasion is necessary; any seal used by the Surro-

gate for the purpose is sufficient till a particular seal is pro-

vided. Crookshank v. Oiberson (1853), 7 N.B.R. 544.

The validity of letters of administration cannot be im-

peached indirectly. Kerr v. McLellan (1875), 9 N.S.R. 502.

When a person is entitled to obtain letters of admbistra-
tion he may begin an action as administrator before he has
fully clothed himself with that character; but the same doc-

trine does not apply where the person immediately entitled to

obtain administration is not the one who begins the action.

Chard v. Rae (1889), 18 O.H. 371.

i^ The grant of letters of administration by the proper Court
• is conclusive while unrevoked upon the question of the right

to them. Letters of administration issued after action and
before the trial, where the plaintiff brings his action as ad-

ministrator, are sufficient to support the action, even where
the plaintiff has no interest in the estate. Dini v. Fanquier
(1904), 8 O.L.R. 712. Letters of administration rightly

granted to the plaintiff as widow related back to validate the
action. Doyle v. Diamond Flint Glass Co. (1904), 8 O.L.R. 499.

Administration irregularly granted (as to a creditor with-

out citing the next of kin) remains good till revoked by the

proper ^ourt. Crookshank v. McFarlane (1853), 7 N.B.R. 544.

The Surrogate Courts in this country have the same au-

thority to grant limited administrations as the Probate Court
in England has. In re Thorpe (1868), 15 Gr. 76.

The administration of personal property is governed by
the law of the situs, although the right of succession is gov-
erned by the laws of the domicile. Re O'Brien (1882), 3 O.R.
329 ; Milne v. Moore, 24 O.R. 456.

The grant of letters of administration is a proceeding in
rem which cannot be questioned while it stands, if the Court

Bml.

Action* hj
administrator.

Grant of
letters

ooneluiiye.

Limited
adminietra-
tion may
be granted.
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1 »d juri«diction and if the nenmn nn »i.
the .dn,i„i.tratio„ waa i«ued"r a„rdTad""T' '

'"*'

Grand Trunk R.W Co nSfiT^i V/r ^„ '^^ '^""'"'•i" v.

Wctern Trust, Co y TrU ' I ^^ ^^ *"' ^"'''^ «»''yru, , to. V. Trader, Ban* (igog), 16 O.L.R 382When applicatbns for letter- nf -j • • . .

gate Court, preference will be ijiven to thnt «. ^ . T^
party neareat in th^ a •

*'"** '"*'^« ^y the

^••^^ (1887). 20 N.S.R. 159.'
*

'
^'^ ''"' '' ^^'^•

Letters of administration are evidence of th« * .

d^atl. ..„W V. ^..ft.n (1858), 9 NBR. 182

"^'^'^

the int'J^l'
'^ '° «^"'°«trator relates back to the death of

o« thel^anrof"
^^^ '"''^ ''™ *° '^^'^^ ^^« t'''^- bl

UC.QB 578
"'"""•*'''*'-• ^-^ -• ^''«- (1867), 26

m which letters of administration are to be granted is suhi^ot
to this qualification, if the soeeialtv ««n k! ^*°**'*f

'"''•'**'*

fi^y-o^ i *^.
specialty can be recovered and en-forced m the country where it is found at the death R.Ontario Mutual Life Ins. Co. v. Fo. (1899^ 30 O8^6

d.,t?'
'*^*'°"' °* P'"""*^ °" ""^"^ ««*"*« «t the time ofdeath « not essential to the jurisdiction. Jennings v GrandTrunk R.W. Co. (1887), 15 App. R. 477

al nght to a share m the property of his wife the law cannot
replace h,m ,n the benefit out of which he ha. contracted him-

esli f .''• °'* '°*'*^''^ *" administration of his wife's
estate, for adm,n«tration follows interest. The administrator
of the wife's estate has a status to set up the husband's re-
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nunciation in answer to a claim made by him to a ahare in
the eatate, Doriey v. Dorsey (1898), 29 O.R. 475, 30 O.R. 183.

In the absence of an application by a party entitled by
reason of relationship to the deceased, it is necenary in order
to justify the grant of letters of administration to a creditor
or a person without interest, to shew by special circumstances
that such grant is in the interests of the estate, otherwise the
grant should be made to the public administrator for the dis-
trict. Re Morton (1900), 5 Terr. L.R. 409.

()u(prc,—Whether a Judjre can revoke letters of adminis-
tration once granted for any reason other than mentioned in
the statute. In re Hately (1884), 17 N.S.R. 375.

The official administrator U not allowed to take out letters (.mci.i.d-
of administration in opposition to the heirs of the deceased. '"*n'»t'-«to'-

such heirs being resident out of jiirisdiction, but having an
attorney-in-fact within the province to manage the estate, and
there being no evidence that the deceased had any debte or
any substantial personal property although he died possessed
of considerable real estate within the province subject to a
mortgage. In re Lelaire (1903), 9 B.C.R. 429.

The High Court of Justice has no jurisdiction to revoke
letters of administration. McPhcrson v. Irvine (1895) or
O.R. 438.

''

On an application by a legatee for an order under Rule
766 of the Manitoba Queen's Bench Act, 1895, for adminis-
tration of a testator's estate, the Court has a discretion to
grant or refuse the order, although more than a year has
passed since the death of the testator; and when the execu-
tors are doing their best to realize the assets and are in no
default, the application should be refused. Re O'ConnorO Connor v. Fahey (1898), 12 Man. R. 325.

nJ^'J^TTJZ
'^^"*"^«*'-''*'«° '^^ ^«»" non between the Ad™i„i,tr.-

nexi 01 Km ot the deceased administrator, the husband of the
<'""<'« ^"'«

intestate, and the next of kin of the intestate, whose status as

"^^

a petitioner depended on the domicile of the intestate, the
Judge of Probate disregarded the fact that letters of adminis-
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tration had }«'en iMiucU out of bin Court on the ratata of the
intestate' a« domiciled in this province, the petition upon which
the letters wen- Rranted not havinu been put in evidence or
the statements therein relied upon, ^nd he refused to consider
as evidence a statement in the unsworn petition of a trust
company applying for administration as the representative
of the next of kin of the deceased administrator, that at the
time of her death the intestate was domiciled in this province,
and it was held on appeal that the decision was right, and
that administration was properly granted to the reprawnta-
tive of the next of kin of the inteetate. Re Foretter (1905)
37 N.B.R. 209.

The order of the Judge of the proper Surrogate Court on
the day the plaintiff as administrator brought his action by
the issue of a writ of summons, that letters of administration

should be issued to the plaintiff is a judicial act and is such
a declaration of the plaintiff's right to obtain letters as would
make them, when issued, relate back to the date of the order.
Dini V. Fanquier (1904), 8 O.L.R. 712.

Where a contract to sell the good will of the intestate's

business was made by the administratrix before the grant of
the letters of administration it was held that the grant had
relation back to the death of the intestate so as to enable the

administratrix to sue upon the contract which was for the
benefit of the estate, Christie v. Clarke (1867), 27 U.C.Q.B. 21.

The appointment of a creditor as administrator is not as
of right but rests in the discretion of the Judge who appoints,

and this cannot be interfered with by any peremptory writ.

Be O'Brien (1884), 3 O.R. 326.

The practice of the Surrogate Courts in Ontario has ap-
plied the provisions of section 59 of the Surrogate Courts Act,

R.S.O. 1897, c. 59, more liberally than do the English Courts,

the corresponding provision (section 73) of the English Pro-
bate Act. Carr v. O'Rourke (1902), 3 O.L.R. 632. "Fraud
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•nd mkrrprMentation beinir out of the eaae, and th>> 8urro.
tf.te Court having exercised it. Ui«cretion in favour of mak-
ing the grant to tho rwpondent. I doubt whether the eaw
would be one for a revocation of the ^nt. even if it appeared
that the diMretion had been improperly exerciwd." (76)
per Meredith, C.J. See al«> Re Keho (1906), 7 O.W.R. 825.

The Court will not grant adminintration to a creditor ho
long aa one having a better claim, auch an the next of kin, ia
willmg to act. Be O'Brien (1884), 3 O.K. 326. And where
the next of kin ia dead the eatabliahed principle ia to grant
admmmtration to the person having the largeat interest. Re
Estate of Cunningham, 31 N.8.R. 264.

While generally the juriadiction to grant probate depends
tipon the existence of estate or effects in the probate district
yet where the testator has no fixed place of abode in, or resides
out of Ontario, at the time of his death, and leaves real or
personal property in the county of the Surrogate Court of
which application is made for probate, or leaving no real or
personal property in Ontario, probate may be granted after
public notice in the Gazette. R.S.O., c. 59, s. 39. Jennings v.
G.T.R. Co. (1887), 15 App. R. 477; Be Thorpe (1868). 15
Or. 76. See also Orant v. O.W. B.W. Co., 7 C.P. 438, in which
case the judgment of Draper, C.J., contains an elaborate re-
view of all relevant cases upon the question of jurisdiction.

The respective claims of the principal creditor and a rival c,aim.of•applicant representing a majority of creditors, in an appli- ''v"""'
cation for letters of administration, are discussed by ^ the

*"""""*••

am:!!""^. m'
"" '' '" '' ''"''

'^.
'^^''^ '-''-

The mere fact that the parties interested fail to agree
upon the nomination of an administrator affords no ground
for the appointment of a stranger, such as a trust company.Be Estate Mary P. W. Smith (1896), 28 N.S.R. 221

Where a will ia in notarial form, and in the custody of

114«
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a notary in Quebec, letters of administration with a certi-

fied copy of the will annexed will be ipranted on proof by

affidavit of the death and domicile of the testator, of the law

of Quebec and of the original will being executed in aeoor-

dance therewith, that the original will is in the custody of

a notary of that province, and that the executors named in

the will are acting thereunder. In re Robertson (1902), 22

C.L.T. Occ. N. 211. See Re Maclaren, 22 App. B. 18.
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CHAPTER VII.

OP HPKCIAL AKD LIMITBD ADMINISTRATIONS.

Sect. l.—Adinini»tration cum tettamento annexo.

This arises where the deceased has left a Will without
appointing an executor or the appointment of executor fails.

The appointment of executor fails

—

(1) Where he is incapable of acting, or refuses to act and
renounces, or does not appear to a citation served
on him (a)

;

(2) Where he dies before the testator or before proving the
Will. Even if the executor acts, but dies before
probate, the chain of representation is broken, and
administration with the Will annexed must be
granted (Jb) ;

(8) Where after proving and being sole or sole surviving
executor he dies intestate before fully administering.

Wherever there is a Will but there is a mesne time during
which there is ' no executor appointed or no executor
capable of acf jrant of administration with the Will
annexed must bo «ained in the meantime (c).

The Will to which the administration is annexed must be
simUarly proved as though probate were taken by an
executor {d).

Inasmuch as in many cases a grant cum te$tamento annexo
is not within the stat. 21 Hen. VIII. c. 5, the Court in such
cases can exercise its discretion as to whom the grant should
be made, and the practice is to make the grant to the person
having the greatest interest, in the absence of special oircum-

When
anpointinent
of executor
fails.

Interval of no
appointment.

Will to be
proreii as
though pro-
bate were
taken.

Practice to
make grant
to penon
having the
greatest

interest.

(o) Qarrard r. Garrard, (1871) L. B.
2 P. ft D. 238.

(*) Williams (10th ed.) 227 ; and
Kopiut, p. 117.

(c) Graysbrook ». Fox, (1664) 1

Plowd, 279.

(rf) See Tr. ft Ckw. P. P. (14th ed.)

p. 61.

I 2
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Where MTeral stances («).
equally inte-

rested rules as
in general

Preference of
residnaiy

legatee.

And where there are several equally interested the
general role is to make the grant to the nominee of the

gtmts apply, majority as in ordinary general grants (/), but any one may
take without the consent of or notice to the others (g).

In practice the residuary legatee, even when there is no
present prospect of any residue, is entitled to the grant in

preference as well to the next-of-kin, as also to legatees and
annuitants. He is entitled, though only residuary legatee in

trust, but where the residuary legatee is a mere trustee, with-
out any beneficial interest, it is the ordinary rule of practice,

in the absence of special circumstances, upon his death to

grant the administration, not to his representative, but to

such person or persons as have the beneficial interest in the
residuary estate (h).

The residuary legatee, however, has no legal right to the
grant under the statute, and therefore the Court may exercise
its discretion (i).

d WuMt ^° ^" ^** ^"^ "-^ McAulife {k) a testatrix bequeathed the

toTL^en?. residue of her property to A. B. " to be disposed of as she
shall think fit at her discretion for the benefit of " a Roman
Catholic convent. The executor of the Will and A. B. having
died during the lifetime of the testatrix, the Court made a
grant of administration with the Will annexed to the reverend
mother of the convent as residuary legatee, on proof of the
permanence of the institution and of the fitness of the
reverend mother, having regard to her powers, to receive
and apply the legacy, on the ground that if the Court is

satisfied that the fund will be safely applied it is a fair exercise
of its discretion, and is justified in allowing it to be paid over
without the necessity of an application to the Chancery
Division for a scheme.

But where the same person is both next-of-kin and
residuary legatee, neither law nor practice, in the absence

Case of rcsi>

Residuary
legatee being
also next -of.

kin.

(e) Williams (10th ed.) 371 j In the
Qoods of Homan, (1884) 9 P. D. 61.

(/) In the Goods of Stainton, (1871)
L. R. 2 P. & D. 212 ; ante, p. 103.

(S) Tr. & Coo. P. P. (14th ed.) p. 67.

(A) WiUiams (lOth ed.) 372, 374.

(0 In the Goods of Ewing, (1881) 6
P. D. 19, 24.

(A) [1896] P. 290.
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of special circumBtancea, viHl warrant a refusal to grant
administration to him (I).

Before administration with the Will annexed is granted to citation

a person in whose favour the disposition is made, it is the '^^"^ •"»''''>«

practice to cite the next-of-kin (m), and now since the Land
Transfer Act, 1897, the heir-at-law also.

Inasmuch as a residuary legatee and a residuary devisee
are equally entitled to the grant, the one should be cleared oflf

by citation before a grant is made to the other (n).

Sect, 2.

—

Administration de boni$ non.

Upon the death of a sole administrator, or of the survivor
of two administri ors, in order to effect a representation to
the intestate, the Court must appoint an administrator de
bonis non ; for on the death of the administrator no authority
can be transmitted by him to his executor or administrator,
but it results to the Court to appoint another officer (o).

Where probate has been granted and the executor who has
proved or, if more than one prove, the survivor dies without
having fully administered, if owing to his intestacy or other-
wise the representation is not transmitted to any executor of
his, administration de bonis non, that is, of the goods of the
original testator left unadministered, becomes necessary (p).

If the executor having survived his testator should die
before probate, but after having acted, the grant will be an
immediate grant and not de bonis non, since although the acts
of the deceased executor are good, the administering is an act
i« pais, of which the Spiritual Court could not take notice (q).

Where the Will of the original testator is proved abroad
and the o\bcutor dies without proving the Will here, his
executor does not represent the original testator and adminia-
tration here must be obtained (r).

Upon death
of 8ole admi-
nidtrator or
BurviTor of

two adminis-
tratora.

Upon death
intestate,

after probate,

of 8ole execu-
tor or aur-

yivor of two
executors.

Effect of

executor bar-
iog acted and
dying before

probate.

(0 Linthwaite r. Galloway, (1767)
2 Lee, 414.

(«) WiUiams (10th ed.) 376.

(«) See Tr. & Coo. P. P, (14th ed.)

p. 68.

(o) WiUiams (10th ed.) 382.

(/>) See Williams (10th ed.) 379
et »eq,

(?) Wankford r. Wankford, (1688) 1

Salk. 299, 308 ; WiUiams (10th ed.) 379.
(r) In the Gkwds of Gaynor, (1869)

L, B. 1 P. * D. 728.
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In the grant of administration, the principle that the grant
The gr»nt
ihould follow .... 11 . • ..
the interest. OQght to foilow the interest apphes equally to &de bonii non

administration as to an original administration, where there

are no special circumstances («).

Particular
time, or

pecifled sub-
ject matter.

Consent,
renunciation
or citation of
person
entitled to

general grant.

Person
entitled to

general grant
not allowed
limited grant
except by
direction of

judge.

Renunciation
in one char-
acter pre-

cludes taking
grant in

another

;

but rule cap-
able of modi-
fication.

Person
appointed
sole executor
or person
having right

to adminis-
tration being
under age.

Limited Administrations.

Limited administrations may be restricted to a particular

extent of time, or to a specified subject matter.

By rule 29, P. R., 1862, " Limited administrations are
not to be granted unless every person entitled to the general
grant has consented or renounced, or has been cited and failed

to appear, except under the direction of the judge."

By rule 80, "No person entitled to a general grant of

administration of the personal estate and effects of the deceased
will be permitted to take a limited grant except under the
direction of the judge."

By rule 50, "No person who renounces probate of a
Will or letters of administration of the personal estate anc"

effects of a deceased person in one character is to be allowed
to take a representation to the same deceased in another
character."

This rule is capable of modification by the Court on suffi-

cient reason being shown («). But if the applicant is entitled

to a general grant, the Court will not make a grant to him
with the Will annexed limited to an appointed fund merely
because he is apprehensive of being harassed with actions by
creditors of the deceased (u).

Sect. 8.

—

Administration durante minore atate.

When the person appointed sole executor under the Will,

or the person to whom, in the case of an intestacy, the right to

administration devolves is under age, administration durante

minore atate must be granted (x).

(0 Williams (10th ed.) 382 et teq.

(t) In the Goods of Loftus, (1864) 3
Sw. & Tr. 307 ; ante, p. 66.

(«) Jb the Goods of Somerset, (1867)

L. R. 1 P. & D. 350 ; and see poif,

p. 130.

(«•) See Williams (10th ed.) 380
et leq.
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Formerly an infant executor was considered capable of the
oflSce on attaining the age of seventeen years, but stat. 88
Geo. in. c. 87, 8. 6, enacts, " That where an infant is sole
executor, administration with the Will annexed shall be
granted to the guardian of such infant, or to such other person
as the Spiritual Court shall think fit, until such infant shall
have attained the full age of twenty-one years, at which period,
and not before, probate of the Will shall be granted to him."

If there are several executors and one is of full age and
willing to execute the Will no administration of this kind
ought to be granted, since there is no necessity for it (if).

But in the case of several next-of-kin in equal degree,
entitled under an intestacy, if the interest of those under age
preponderate, administration durante minore atate will be
granted to tk guardian (z).

This sor . administration not being within the stat. 21
Hen. VIII. c. o, it is discretionary in the Court to grant it to
such person as it shall think fit. In the exercise of this dis-
cretion it is the practice of the Court to grant the adminis-
tration to the guardian (a).

With respect to the appointment of guardian there is a
distinction betv. i an infant, that is, a person under seven
years of age. and u minor, that is, a person between the age of
seven and twenty-one years. The Court ex officio assigns a
guardian to an infant; the minor himself may nominate his
guardian, who is then admitted in that character by the judge,
but if the minor makes an improper choice the Court will
control it {b).

According to the practice the guardianship is granted to the
next-of-kin of the child, unless sufficient objection to him is
shown. The father of the infant has therefore the best right
to be appointed, and is as a general rule preferred by the
Court, and in the absence of reason to the contrary, the grant of
administration for the use of the infant or minor is made to him
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Several
executors and
one of age
willing to act.

Several
nezt'Of-kin
and the
interest of

minora pre-

ponderate.

Orant dis-

cretionary
in Court,

Practice to
make grant to
guardian.

As to appoint-
ment of
guardian

:

distinction

between
infant and
minor.

AVho wiU be
appointed.

(y) Williams (10th ed.) 386.
(r) Ibid.

(a) Ibid. ; In the Goods of Qardiner,

(1884) 9 P. D. 68.

(*) Williams (10th ed.) 388.
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Effect of

Ouardiuuhip
of Infant*
Act, 1880.

Mode of
assigning

guardian.

Where there
are both
minors and
infants.

EXECUTORS.

If the father is not living, the guardian, if any. appointed bvhe father;, deed or Will, under 12 Car. II. c. li, T^^r^^
to a guardian elected by the chUd (c).

By 8 2 of The Guardianehip of Infante Act. 1886 (49 & 60Vict. c. 27). on the death of the father of an infant, the mother
^surviving, ehall be the guardian of each infant, either alonewhen no guardian hae been appointed by the father, or joinUv
with any guardian appointed by the father. When noguardijm has been appointed by the father, or if the guardian
or guardians so appointed should be dead or refuse to act. the

the°moThTr*^^'°'
*^"^ °' guardians to act jointly with

By B. 8 (1) the mother of any infant may by deed or Willappomt a guardian or guardians after the death of herselfand the father; and where guardians are appointed by both
parents they shall act jointly.

By 8. 4. every guardian under the Act is to have all the
powers of a guardian appointed under the Act of 12 Car II
c. 24.

It would seem that no election or assignment of the motherof the mmor or mfant as guardian to take or renounce a grantw necessary, but she is required to file a declaration (d).

under the age of seven years) not having a testamentar;
guardian, or a guardian appointed by the High Court ofChancery, a guardian must be assigned by order of the iud«eor of one of the registrars; the registrar's order is to befounded on an affidavit showing that the proposed guardian ise^her de facto next-of-kin of the infants, or that thL next'f!km defacto has renounced his or her right to the guardianship,and 8 consentmg to the assignment of the proposed guardian

g^^s:?^^-^ «"-^^- ^« read/to'undeLtZ'

By rule 86. "Where there are both minors and infants,

360.
•'>' ^ ow. « ir. p, 103 ; and see V. B. 1862, r. 36.
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the guardian elected by the minors may act for the infants
without being specially assigned to them by order of the judge
or a registrar, provided that the object in view is to take a
grant. If the object be to renounce a grant, the guardian
must be specially assigned to the infants by order of the judge
or of a registrar."

If a wife be the only next-of-kin, and a minor, she may
elect her husband her guardian to take the administration
for her use and benefit during her minority («).

It would seem to be the better opinion that if administra-
tion is committed during the minority of an executrix and she
takes husband of full age the administration does not cease (J).

If administration is granted during the minority of several
infants it determines upon the coming of age of any one
of them ig).

If administration is granted during the minority of several
infants one of whom dies before he comes of age, this will
not determine the administration (/i).

When the administration determines the administrator
durante minore ataU may be called to account by the executor
or by a subsequent administrator (i), but he could demur to
an action brought against him without either the executor or
administrator being made a party (it).

It is said that if an administrator durante minore atate
be repealed, and another made administrator durante minore
atate, and the second administrator brings the first adminis-
trator to account, and after releases to him, yet the infant at
full age may compel the first administrator to account again
to him, and the first account to the second administrator, and
his release, shall not be any bar to it (l).

WhUe the minority lasts the administrator rfurante wmiarc Powewofad-
(etate has all the powers of an ordinary administrator (wi).

ministrator.

Wife being a
minor.

Effect of
marriage of
female minor
after grant.

Effect of
coming of
age of one of
everal
minors.

Effect of
deatli of one
of several

minors.

Liability of
administrator
to account

:

to subsequent
administra-
tor;

to infant at
full age.

(f) Williams (lotii ed.) 388.

(/) Williams (lOtli ed.) 392.
(jr) IbU.
(A) Ibid.

(0 Fotherby v. Pate, (1747) 3 Atk.
«03 J Taylor r. Newton, (1752) 1 Lee, 15.

(*) Fotherby r. Pate, ubi tup.

(0 WiUiams(lOtlied.)396; but cf.
pvtt, p. 221.

(w) Be Cope, (1880) 16 C. D. 49

;

but see Se Thompson and McWilliams'
Contract, [1896] 1 Ir. R. 356.
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Sw"!"....
^

^^'^^'^gj «« admmi.tr.tor of an eiecator i. not admini.-

2"»-'- ITr. J'^T '"*'*°''' ''' **>« administrator durante

tilutor * »°^ **»» representative of the first testator (n).

Power of the
EccIetiMtical
ConrU.

Sect. 4.—Adminittration durante db$entid.

Effect of
88 Geo. III.

c. 87.

Effect of
Court of Pro-
bate Act,
1858.

Powers of ad-
ministrator.

out of r. T^' """"^ *° the Will, or the next-of-kin, beout of the kingdom, the Ecclesiastical Courts always hadpower, before probate obtained, or letters of administration
isBued granting to another a limited administration
durante abeent^^o). But when probate was once granted, and
the executor had gone abroad, the Ecclesiastical Courts did
not feel themselves authorised to grant new administration
on the ground that the executor had left the kingdom.

10 remedy the consequent inconvenience. 86 Geo. Ill
c 87 enacted that at the expiration of twelve months from
the death of any testator (p), if the executors or executor towhom probate shall have been granted should reside out ofhe j„„sd.ction the Court might, on the application of any

U^Z'f'T'^""' " ''''^'' ^"'''' '^''^' administration
united for the purpose of proceedings in equity and to carrythe decrees of the Court into eflfect.

« «o carry

By 21 & 22 Vict, c 95, s. 18. the provisions of the Act ofGea III. were extended to all executors or administrators
re idmg out of the jurisdiction, whether it be or be notintended to institute proceedings in the Court of Chancery (o).

executoT(,r
'''''

"" ''' "'^
°' ''^ ^-"^'«

During the continuance of the administration the adminis-
trator d«ranf« a6,enf.d has all the powers of an ordinary
administrator, but since he cannot warrant to a purchaser
that his principal is alive on his execution of a conveyance,

(«) Williams (10th ed.), 397.
(o) See In the Goods of Suarez

[1897] P. 82.
'

(/») These words mean at or after
the expiration of the period : In the
Goods of Buddy, (1872) L. B. 2 P. & D

330.

(?) See Williams (10th ed.) 403
et seq.

(r) In the Goods of Grant, (1876)
1 P. D. 435.

^
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he cannot obtain a decree for specific performance against a
porehaaer of land (a).

Although in the Act 88 Geo. III. c. 87, reference ia made To whom
to the application of any creditor, next-of-kin, or legatee, yet in K ""^ **

In the Ooodt of Collier (t), the Court made a limited grant to
the personal representative of a legatee ; and in In the Good$
of Campion (u), to the nominee of a limited company as
assignee of the residuary legatee.

Where the applicant is residuary legatee, but it is uncertain when irmnt
whether there wUl be any residue, the grant will be made '• •"""«;"«>

under 88 Geo. III. c. 87. to enable the applicant to become a l^SSr^**
party to Chancery proceedings, and not under s. 18 of
21 & 22 Vict. c. 95 (x).

If, in the exercise of its ordinary jurisdiction, the Court When grant
granted administration simply during the absence of an execu-

'

—

tor, or next-of-kin, the autliority of the administrator would
be at an end the moment he returned (y), although payment to
such administrator of a debt without notice of the executor's
return might be a good payment (z); but the form of the
grant is now " and until the executor (or the party entitled to
the administration) should duly apply for and obtain pro-
bate (or administration) "(a). Where the administration is
for a limited purpose under the Act 38 Geo. III. c. 87, as long
as any of the purposes of the decree in equity are to be
carried into effect, and until the executor is substituted, the
admmistration is kept on foot, and on the executor being
Bubstatuted the administrator may require the accounts of his
administration to be taken and his costs provided for and be
discharged (b). Under P. R., 1862, r. 75, no person can sue
or act as executor until the administration is recalled or
revoked.

ceaiei.

(«) Webb r. Kirby, (1857) 3 8m. &
0. .S33, and on app. 7 De O. M. & G.
376, and cf. Be Cope, (1880) 16 C. D.

(0 (1862)2 Sw.&Tr. 444.

(«) [1900] P. 13.

(«) In the Goods of Buddy, (1872)
L. B. 2 P. & D. 330.

(y) Taynton r. Hannay, (1802) 3
Bos. r. Pull. 26 ; see also S. C. 7 Ves. 460.

(i) Clare r. Hedgfis, cited from Ms!
in Walker r. Woolaston, (1731) 2
P. Wms. 579.

(a) See In the Goods of Cassidy.
(1832) 4 Hagg. 360.

(>) Taynton r. Hannay, vM tvp.
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Onat to
•ttornejr of
•bwat
executor.

Grant to
•ttomej of
ezecntor con
tinnes chain
of repreienta-
tlon.

KXECUTORS.

When the exeeator resides oat of the jarisdiction •dminis-
tration cum U,tammto annexe may be gnuited to another
person under a letter of attorney from the execntor for hi.

executed by the executor on going abroad before the death ofthe testator may be sufficient (rf). The letter of attorney is
revocable- and when the executor revokes it and desires prolite.
the Court I. bound to grant it to him (.). And on the death

torle ar"**''
''**"" °' administration cease to be of any

A grant to an attorney of an executor does not break theCham of representation, as a Will proved by an attorney of an
executor is the same thing as if actually proved by the
executor hmiself (g).

» r j lua

Effect of
Court of Pro-
bate Act,
1867.

Bighta and
powers of
adminii-
trator.

Sbct. 6.—AdminiitrotuM pendente lite.

The Court of Probate Act, 1867 (20 <& 21 Vict. c. 77) s 70
enacts that "pending any suit touching the validity of' the
Will of any deceased person, or for obtaining, recalling or
revokuig any probate or any grant of administration, the
Court of Probate may appoint an administrator of the personal
estate of such deceased person; and the administrator so
appomted shall have all the rights and powers of a general
admmistrator, other than the right of distributing the residue

liZ, rr'^^
'"**> '^^ '""''^ """^ administrator shall be

snbject to the immediate control of the Court and act under
Its direction.

The Comrt has no power to order debts to be paid, but ithas power under this section to appoint an administrator
pendmg htigation who can pay them (h).

(0 WiUiafflB (10th ed.) 377 ; In the
Goods of Barker, [1891] P. 261 ; and
see Tr. b Coo. P. P. (lUh ed.) p. 99
et teg.

; and teeaiite, p. 105, as togmnt
of administration to attorney of next-
of-kin.

(<0 In the Goods of Barker, ubi tup
(«) Pipon r. Wallis, (1763) 1 Lee

4v2«

(/) Webb r. Kirby. (1837) 7 De G.
M. tc a. 376.

O) In the Goods of Bayard, (1849)
1 Bobert. 768; In the Goods of
Mnrguia, (1884) 9 P. D. 236.

(A) See per Ld. Pensance in
Tichbome r, T' <hbome, (1869) L. B.
1 P. & D. 730.
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If an order for adminiatration ii nude by tha Chanoery
Division, the Probate Division will not exercise its poww
under s. 70 to control and make orders npon the administra-
tor pendente Ute, bat wiU leave the administrator to act under
the orders of the Court in the administration action (i).

Sect. 71 provides that " it shall be lawful for the Court of
Probate to appoint any aduinistrator appointed as aforesaid
or any other person, to be receiver of the real estate of any
deceased person pending any suit in the Court touching the
validity of any Will of saoh deceased person by which his real
estate may be affected ; and such receiver shaU have such
power to receive aU rents and profits of such real estate, and
such powers of letting and managing such real estote as the
Court may direct " (*).

By Stat. 21 & 22 Vict. c. 96. s. 22, " all the provisions con-
tamed m the Court of Probate Act, respecting grants of
administration pending suit, shaU be deemed to apply to the
case of appeals to the House of Lords under the said Act " (t).

The duties of an administrator and receiver pendente lite
commence from the order of appointment, and. if the decree
pronouncing against the Will is appealed from the appeal
operates as an extension of the suit, and his duties do not
cease until the appeal has been disposed of (m). The funcUons
of an administrator pendente Ute terminate with a decree pro-
nouncing in favour of a Will with executors, and do not
continue until the executors obtain probate; and it would
seem the case is not altered if there are no executors, eince in
that case the estate vests in the Court, subject to the right of
the person entitled to administration to apply for it («).

The Court wiU not appoint an administrator pendente lite
unless satisfied of the necessity for the appointment, as
where there is no one who is legally entitled to represent

125
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MUte with
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•nd iiMUi«|{e.

Dantlon of
oflSce.
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appointment.

(.) Tichborne v. Tichborne, (1870')
L. h. 2V.il D. 41.

(*) Tliere is no jnriadiction under
•. 71 where the litigation is aa to the
indiyidual appointed executor and not
as to the vallUitjr of the Will : Grant

*. Grant, (1869) L. B. 1 P. 4 D. 654.

(0 See Wright v. Logen, (1870)
L. B. 2 P. 4 D. 179.

"
' * '

(») Taylor v. Taylor, (1831) 6 P. D.
29.

(») Wieland r. Bird, [1894] P. 262,
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EXBCUTORS.

or to take poaMMion of the deoe«ied'i property uul it it

requisite to bring aotioni, or luJte demandt, or pej debte, br ^

laoh an appointment will not be made merclj to nq>reeent thtf

intereete of the deoeaaed in a partnership bosinees (o).

The Court has power under s. 70 to appoint an adminis*

trator pendente lite in contested testamentary and administra-

tion salts on the application of a person who is not a party to

sach suit (p).

On the appointment by the Probate Division of an adminis-

trator pendente lite the Chancery Division will discharge any

order it may have made appointing a receiver and will allow

the administrator to receive the estate, making such orders

upon him as it may think proper (q).

The Chancery Division will not appoint a receiver in

administration proceedings to do that which the administrator

pendente lite can do (r).

If there is a lit pendent in the Probate Division the proper

course is to apply to that Court ; but if there is no lit pendent

in the Probate Division that Court has no jurisdiction to

appoint a receiver and the application should be made to the

Chancery Division, if the assets are in danger, pending probate

or grant of letters of administration : but the proper person

entitled to the grant should be before the Court on the appli-

cation (•).

Under similar circumstances the Chancery Division will

appoint a receiver pendente Ute of the rents of real estate,

if neither the devisee nor the heir-at-law is in actual

possession (t).

Caveat proceedings, which terminate by appearance, do not

constitute a lit pendent or furnish any mode of approaching

the Probate Court (u).

(u) Horrell r. WitU, (1866) L. B. 1

P. & D. 103; and see Tichbome c
Tichbome, (1869) L. B. 1 P. t D. 730.

(_j>) Tichbome r. Tichbome, ubi

lup. ; In the Goods of ETans, (1890)

15 P. D. 216 ; In the Estate of Cleaver,

(1908] P. 319.

($) Tichbome r. Tichbome, nK Mtp.

(r) Veret t. Dupres, (1868) L. B. 6.

Eq. 329 ; Hitchen r. Birki, (1870) L. B.

10 Eq. 471.

(«) 120 Henderson, (188S) 2 T. L. B.

822; Be Parker, (1886) 64 L. J. Oh. 694.

(0 Parker r. Seddona, (1870) L. B.

16 Eq. 84.

(a) Salter r. Salter, [1896] P. 291.
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^^rit^iK*^
circan.rt«ci». .uch m danger to «Zrwjmnng the •ppointment (r).

^^

Zlln.t .T ''• ^"^••^^'^^'•d » ti- e-tote .nd made

the appointmrat ol • neeivn (»)
^^ ' °'

S SThTm '^* ''"'•"^;.'''«™«"« .dmini.lr.Uou S^S,.F" UJ8 »aw 10 mm
,
always granting it, where reauiaite tn a '«• *«i«^

.ppomfd «..„, i«i««ni..r.tor.^„*„"L'?™°"' *
'^°'*

Under g. 72 of 20 4 21 Vict c 77 fh^ V u x ,x.

m.7 -low te .ami.i.^.e„i Id-::U".p^^^ !:Z '^SSri

S.CT. 6.-^rf„,»m#<raftV,« «rf co%e„rfa bona.

merely. Now u. .er ». 78 of that Act the Court has po^rto
(") Re Parker, nM tup. u\ a^ m ^ „
(*) In the Goods of Moore fl888^ n lin i. •

^^^ ^- **' (""» «»•)

(y) Williams noth ed ) 400 !!! **?,"' "^ **^-' P- ^^ *'>ere the
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make a grant of partial administration to a temporary adminis-

trator, subject to such limits as the Conrt thinks fit to impose,

and the Court may give him the fall powers of an ordinary

administrator daring the time that he is to act as adminis-

trator. So that where sach an administrator is empowered to

sell a lease the lease thereby becomes vested in him, otherwise

he would be unable to give effect to the sale ; and should he

enter into possession he is personally liable daring the con-

tinuance of his possession for rent at the yearly value (b).

Sect. 7.

—

AdminUtration Uviited until original or authentic

copy of Will be brought into the registry.

Administration may be granted limited until the Will of

the deceased, or an authentic copy thereof, should be trans-

mitted to this country (c); or where the Will is alleged to have

been accidentally destroyed or lost, and there is no evidence of

its contents until the original Will or an authentic copy be

brought into the registry (d); but such grants are generally ad

coUigenda to protect the estate, or limited to dealing with and

completing the sale of specific property («).

Under special circumstances the Court will grant probate

of certain papers forming part of the Will of a deceased, the

other papers or authentic copies thereof not being in this

country at the time, reserving power to the executor to prove

the other papers, or authentic copies thereof, when they

arrive, and on an undertaking on his part that he will do so (/).

Skct. 8.

—

AdminiMtration limited during incapacity through

Ulnet* or lunacy.

Executor in. Where an executor is incapacitated through illness, the

cspaciuted. (joQft will grant administration with the Will annexed for the

use and benefit of the executor till his recovery (g).

Campbell, (1829) 2 Hagg. 6S5, where

the giant waa not so restricted.

(/) In the Qoods of Robarto, (1873)

L. B.3P.*D, no.

ig) In the Goodit of Ponaonby,

[18»6] P. 287 ; Bad tee pott, p. 138, as

to incapacity after probate.

(ft) Whitehe«l r. Palmer, [1908] 1

E. B. 161.

(«) In the Gootli of Metcalfe, (1822)

1 Add. 343.

(«0 In the Goods of Wright, [1893]

P. 21.

(o) JM. ; but see In the Goods of
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At'

-*
"«

tor bvcomiiig
lunatic.

1. Wlicio
ciiiiiMiittoe

litis bt-oii

Where a sole executor becomes lunatic it is the ordinary Kxcc,,,.,
practice of tlie Court to make a limited grant to his committee

i';;^;';;;!"*^
for bis use and benefit during his lunacy (/.), but with the
consent of the committee a grant with the Will annexed may
be made to a residuary legatee (i); but if there is no com-
raittee the only way of clearing off a lunatic executor is by
citation (A).

The practice as to administration where a grant has been A.i,„i„Htm
made to a wngle administrator as next-of-kin, and such next-

' '

of-kin becomes insane, is stated as follows by Sir F. H. Jeune
in In the Goodt of Cooke (/),

"First, where such a lunatic has l)een sofound byinquisition
and tiioie is a committee of the property, the grant is made to

,.,., b.^„
fiuch committee for the use of the lunatic, so long as he shall '"vU»"*'^

remain a lunatic. The first grant is not. in such case,
imiK>unded.

" Secondly, where he lunatic is not so found by inquisi- 2 w,,e„, „o
tion, but, under s. 116 of the Act of 1890, a person has been p^'"""'»«*.

appointed with general authority over the lunatic's prowrtv ap.'JS"
such person has l,een, and it seems to me reasonably s'o,' oftuVacV'
treated m the same way as if he were a committee of the ^T/h^Vai
lunatic's estate. mllhoHty

•• Thirdly, if a i>erson appointed under s. 116 has conferred 3. AVhc«
uiK)n him only specified powers falling short of general lowers h^'o.'Tv"""
such i)er8on is not to be consiJered to be in the same position ^f^'^^^
as a committee of the lunatic, and is not entitled to a grant.

''°''*"'"

" Fourthly, where there is no committee, and no i)er8on in 4 wi,e«
the iwsition of a committee, the practice has been to make a

''''"^ '* ""

grant to another of the next-of-kin of the deceased for the use "n™"o [«,«>„

of the lunatic next-of-kin, so long as he shall remain a ^IZS!^
lunatic, and the precaution in that case is taken of having the
first grant impounded."

"Fifthly, it is not the practice to inquire whether the No „cw grant
lunatic 18 likely to recover, and in the event of its appearing f''°"«»'

,., , ., , ,
11 «•"»"« lunatic not

/;\ i„ .1. , .
^"•^' nnd 8ce/*M^, p. 139.

recover.

Add 55
"*• ^"*'"'^ ^ ^'> [•^''••''J ''• «»•
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that he is not likely to recover, to revoke the old grant, and to

make an absolute grant to the other next-of-kin."

One of joint In the case of a defect in legal repre^ontation occasioned

ton becoming ^y the lunacj of One of several administrators the joint
' "

administration should be brought into the registry and revoked

and a special administration granted to the sane adminis-

trator (»<)•

lunatic.

Exceptional.

To centui que
trumt limited

to trust fund,
after death of

trustee.

To effects in

a particular

country or
place.

Sect. 9.

—

AdmiHi$tration limited to tpecific effects.

There may also be a grant of administration limited to

certain specific effects of the deceased and the general adminis>

tration may be committed to a different person. But grants

of this nature are entirely exceptional, and should not be
made unless a very strong reason is given (n).

The Court will grant letters of administration to the

ce$tui que tnut of a trust fund, limited to that fund, after the

death of the trustee, on the consent of his personal represen-

tatives (o).

An administration limited to the effects of the deceased in

one country or place may be committed to one administrator,

and an administration limited to those in another country or

place to another (p). And where the deceased leaves a Will

expressly limited to property abroad, which is proved by the

executors in the foreign Court, but dies intestate as to pro-

perty in this country, administration of the property in this

country will be granted to the next-of-kin (q).

Kevival of

representa-

tion necessary

for perform-
ance of n
single a:t'

Sect. 10.

—

Admimttration limited to specific acts.

It frequently liappens that the representation is broken by
the death of a sole executor intestate, and its revival is

necessary merely for the performance of a single act. In such

(m) In the tJoodsof Newton, (1843)

H Curt. 428 : and see piut, p. 138.

(«) In tlie Goods of Somerset,

(1867) L. 1{. 1 P. 4: D. 350.

((>) I'cifg r. Chamberhiin, (1860) 1

Sw. 4c Tr. 527; In the Goods of

Ratclifle, [1899] P. 110 ; In the Goods
of Butler, [1898] P. 9.

(;0 Williams (10th ed.) 419.

(jj) In the Goods of Mann, [1891] P.

293
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cams, administration with the Will annexed will be granted
limited to that particular object. For instance, when the
representativefi of a trustee, in whom a term of years or
charge wa« vested, are dead, a limited administration to
another trustee for the purpose of making an assignment will
be granted (r).

Administration may be granted limited to commencing or Ortocom-
substantiating proceedings in Chancery, but such an appoint- «»«»«« or aub-

ment is in many cases rendered unnecessary by B. S. C, Ord. SS?„g,
XVI. r. 46, which enables the Court to proceed in the absence

*" *^''*»«*'y-

of any person representing the estate of the deceased or to
appoint some person to represent his estate for all the purposes
of the proceeding. Although, generally, this rule will not be
applied where the estate of the deceased is that which is being
administered, or against which relief is sought in the action,
yet the Court has a discretion; and where, owing to the great
lapse of time since a fund was paid into Court by executors,
every endeavour to trace the representatives of the testator
had failed, the Court directed inquiries as to the persons
legally and beneficially entitled to the fund without the suit
bemg revived(,). The Court will not grant a general
administration where an administration ad litem is sufficient
as where the purpose is limited(0. But a limited administra-'
tion IS not sufficient in a ease which, from its nature and
character, according to the practice of the Court involves
general inquiries as to next-of-kin, or general inquiries as to
assets and creditors (« )

.

{»•) WilliwM (loth ed.) 413; In
the Goods of Butler, [1898] P. 9.
(«) Ballard v. Milner, (1895)

W. N. p. 14.
'

«)
.
ams (10th ed.) 416.

(«) Uuwdeswell *. Dowdeawell
(1898) 9 CD. 294.

"°'''^^"^"'
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CANADIAN NOTES.

An administrator cum testamento annexo has no authority

as such to compromise dower or other claims by assigning to

the claimant a portion of the real estate of the deceased.

Irwin V. Toronto General Trusts Co. (1897), 24 A.R. 484.

"Where an administrator cum testamento annexo died with-

out having filed any accounts of his administration, it was

held that the Judge of Probate was right in refusing to pass

accounts filed by the executors of the deceased administrator,

of his administration, until an administrator de bonis non of

the original testator's estate was appointed. Ex parte Frost

(1866), 11 N.B.R. 482.

On the settlement of the estate of C, it was found that a

large sum was due to D. the surviving administrator, but that

there were no assets out of which the same could be paid. An

application was made to the Court of Probate by the acting

administrator of the estate of D. for administration de bonis

non of the estate of C, alleging that at the time of his death

C. was interested in certain property, which escaped the no-

tice of his administrators, and had not been included in the

inventory of his estate. Petitioner was granted administra-

tion and, on appeal to the Supreme Court of Nova Scotia, the

judgment of the Probate Court was confirmed, and it was

held that the Court could not deal with the questions whether

the right of C. to the property had been lost by adverse pos-

session or whether the petitioner's right of action was barred

by the Statute of Limitations. Re Estate of Cunningham

(1896), 31 N.S.R. 264.

An administrator de bonis non having obtained a decree

against the representatives of a deceased administrator for an

account of his dealings with estate: Held, that he was entitled

to charge the representatives with interest, etc., in the same

manner, and to the same extent, as one of the next of kin

might have done. McLennan v. Howard (1862), 9 Gr. 178.
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As to whether an administrator de bonis non can call in

question the administration of his predecessor in office,—See
Tiffany v. Thompson (1862), 9 Or. 244. See, as to action by
administrator de bonis non, to enforce a covenant for pay-
ment of a legacy. Mowbray v. Fletcher (1908), 11 O.W.R.
937.

If an administrator, on competent advice, pays a claim
bona fide made against the estate, the money paid is not on
his death, even though paid under a mistake in law, an un-
administered asset so as to vest in an administrator de bonis
non a right of action to recover it back. Mayhew v. Stone
(1895), 26 S.C.R. 58.

Where the only living issue and heir at law of an intestate AdmlnUtra-
brought an action to set aside on the ground of undue in- ^j^^
fluence a transfer of property made by the intestate to the
defendant and applied for an order under Rule 194 or 195
appointing him administrator or administrator ad litem of
the deceased, it was held that the order could not be made
under Rule 194 for the reasons given in Hughes v. Hughes,
6 A.R. 373, 380, nor under Rule 195, which was not applic-
able to a case of a plaintiff who without right or title has
commenced an action and then seeks t" legalize his illegal

act by an order of the Court. Fairfi, 1 v. Ross (1902) 4
O.L.R. 534.

Where the plaintiff was appointed under Kale 311, admin-
istrator ad litem of a deceased penson's estate in a summary
administration matter more than twelve months after the
death, it was held that he had no locus standi to maintain an
action to set aside a tax sale of land belonging at the time of
death to the estate of the deceased. Rodger v. Moran (1896)

*

28 O.R. 275.

When a suit is pending in the Court of King's Bench to
set aside a will, that Court has exclusive power under section
23 of the King's Bench Act and sections 18 and 39 of the
Surrogate Courts Act, R.S.M., 1902, c. 41, to appoint an ad-
mmistrator pendente lite, and such power may, under Rule
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449 of the King's Bench Act, be exercued by a Judge in

Chambers. Notwithstanding the generality of the language

used in Rule 27 of the King's Bench Act the Referee in

Chambers has no jurisdiction to make such an appointment.
Tellier v. Schliemans (1907), 16 Man. R. 430.

A testatrix by her.will, after the bequest of certain lega-

cies, directed that the residue of her estate should be divided

into four equal shares, three of which she directly disposed of
and the fourth share she devised to her son, not to be pay-
able to him until ten years after her death, and in the mean-
time he was to be entitled to the income. The son died shortly

after his mother having made a will and appointed executors.

On his death an order was made directing the administrators

with the will annexed of the testator's estate to pass their

accounts relative to the son's share, and to hand it over to

his executors. On a question being raised as to the compen-
sation payable to such administrators it was held that such
compensation should be paid out of the son's estate and not

that of the testatrix. Re Church Estate (1906), 12 O.L.R. 18.

The granting of administration de bonis non to the widow
of the deceased was appealed from by his daughter on the

ground that the administratrix had been guilty of waste on
the lands set off to her as dower. It appeared that, whether
her acts amounted to waste or not, she considered herself

justified in the course she had pursued. It was held that as

there was nothing to indicate such dishonesty on the part of
the widow as should preclude her from all right to the ad-

ministration, the Court could not control the discretion con-

ferred by the Act on the Judge of Probate. In Estate of
James W. Roop, R.E.D. 162.

Where there is a person clothed with a right to the custody

and control of the estate, an appointment of administrator

pendente lite will not be made unless a case of necessity ow-

ing to the estate being in jeopardy is shewn. Tellier v. Schlie-

mann (1907), 5 W.L.R. 467.

The only authority to appoint an administrator pendente

lite in the application to remove a case into the High Court



ACTIONS. IZU

t^

u that conferred upon the Court by the Surrogate Courts
Act, and section 56 of that Act jriveg jurisdiction to the High
Court, where an action is pending in it touching the validity
of the will of a deceased person, to appoint such an admin-
istrator. Beaty v. Haldan, 4 App. R. 239. But such an order
should not be made until the case has been removed into the
High Court. Re Oooderham (1906), 8 O.W.R. 685.

As to the appointment of an administrator pendente lite,

see also Peterkin v. McFarlane, 6 A.R. 254, and Wila(yn v.
Beatty, 9 A.R. 149. As to the form of order for administra-
tion ad litem, see Cameron v, Phillipt, 13 p.R. 141,

R.S.O. 1897, e. 129, s. 11, providing that a person wronged
m respect to his person or property by one, since deceased,
may maintain an action against the administrators or execu-
tors of the latter, does not authorize such an action against
an administrator ad litem merely, but only against an execu-
tor or general administrator, clothed with full power to col-
lect the assets, pay the debts and divide the estate which he
represents. For this reason, apart from others, the appoint-
ment of an administrator ad litem should be refused in an
action brought against five persons for malicious prosecu-
tion, one of whom had died after issue joined but before
trial, and whose widow and children refused to administer
to the estate. Hunter v. Boyd (1901), 3 O.L.R. 183.

In Ontario it is enacted that a person entitled to take out Liinit«d
letters of administration to the estate of a deceased person

••>•»«»»«-

shall be entitled to take out such letters limited to the per-
°^

sonal estate of the deceased exclusive of the real estate. R S O
c. 59, 8. &l. '

'

"Administration" shall include all letters of administra-
tion of the effects of deceased persons whether with or with-
out the will annexed, and whether granted for general, special
or limited purposes.
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CHAPTER VIII.

UF THE 8ECUBITY UEQUIBBD Of AN A01IINI8TBAT0R.

Stat. 21 Hen. VIII. c. 5, . 3, directed the Ordinary to grant
adminiatration "taking surety of him or them to whom shall

be made such commission for the true administration of the

goods, chattels, and debts which he or they shall be so

authorized to minister."

Stat. 22 & 23 Car. II. c. 10, s. 1, provides that all

Ordinaries and judges having power to commit administration

shall upon committing administration take sufficient bonds
with two or more able sureties, respect being had to the value

of the estate, and the form of bond is given in the Act.

These provisions as to the surety bond or other security to

he taken were repealed by s. 80 of the Court of Probate Act,

1857; and s. 81 of the same Act provides that "every person

to whom any grant of administration shall be committed shall

give bond to the Judge of the Court of Probate to enure for

the benefit of the Judge for the time being, and, if the Court
of Probate or (in the case of a grant from a district registrar)

the district registrar, shall require, with one or more surety

or siireties, conditioned for duly collecting, getting in, and

administering the personal estate of the deceased, which bond

shall be in such form as the judge shall from time to time by

any general or special order direct; provided, that it shall not

be necessary for the solicitor for the affairs of the Treasury or

the solicitor of the Duchy of Lancaster applying for or obtain-

ing administration to the use and benefit of her Majesty to

give any such bond as aforesaid."

By s. 82, "Such bond shall be in a penalty of double the

amount under which the estate and effects of the deceased

shall be sworn, unless the Court or district registrar, as the

case may be, shall in any case think fit to direct the same

^L.
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to be reduced, in which caae it shall be lawful for the Court or
district registrar so to do ; and the Court or district registrar
may also direct that more bonds than one shall be given, so
as to limit the liability of any surety to such amount as the
Court or district registrar shall think reasonable" (a).

Where an estate has been partly administered and a further After ..art
bond becomes necessary, the Court will allow the administrator ^i"""""-
to take the grant for the amount then due to the estate, on
giving a bond with two sureties for double that amount (b).

By s. 83. " The Court may. on application made on motion Mo<ic. of
or petition m a summary way. and on being satisfied that the ^^T""^
condition of any such bond has been broken, order one of the
registrars of the Court to assign the same to some person, to
be named in such order, and such person, his executors or
administrators, shall thereupon be entitled to sue on the said
bond, m his own name, both at law and in equity, as if the
same had been originally given to him instead of to the judge
of the Court, and shall be entitled to recover thereon as
trustee for all persona interested the full amount recoverablem respect of any breach of the con-lition of the said bond "

nrst. to make a true and perfect inventory of the personal "«"•'•

estate and eflfects of the deceased ; second, to administer the
estate; third, to make an account of the administration if
required

;
and fourth, to pay the residue to the persons

entitled to it(c).

When the administrator applies and converts to his own What
use the effects of the intestate, so that those effects are entirelv T"""^"

*^

lost to the estate of the intestate, that is such a br^rofThe
condition of the bond by which the administrator undertakes
well and truly to administer according to law," as wiU

entitle the next-of-kin to have the bond put in suit at their
instance (rf).

(«) For cases on these sections see
Williams (loth cd.) 432H tea., and Tr.
*Coo.P.p.(i4thed.)pp.87««y.

(») In the Goods of Halliwell.
(1885) 10 P. D. 198; In the Goods

of Oakey, [1896] P. 7.

(c) Dobbs r. Brain, [18921 2 O B
207, 213.

• ''<•"•

(<0 A«h. of Canterbury r. Robert-
•on, (1833) 1 Cr. tt ii. 690.



134 KXeCUTORS.

Court may
iligponao with
siirctic* but

not with

Ouarantcc
Society as

•urety.

Justifying

«u relies.

So also it is a breach of the condition of the bond to pay

out of the estate to another person, by whom it is lost, a sum

of money to meet a legacy given to a minor, there being no

other residue undistributed to meet the legacy («).

But where an undischarged bankrupt died leaving property

acquired after the bankruptcy and his administrator without

notice of the bankruptcy distributed the property among the

I)ankrupt's next-of-kin before the trustee in bankruptcy

intervened, it was held that the administrator was protected

by the administration bond, but that the next-of-kin must

refund (/).

Under s. 81, the Court has power to dispense with sureties

altogether, but the Court has no power to dispense with the

bond ((7).

Applications to dispense with sureties are discouraged (/<)

imless the person applying for administration is a public

official or a nominee of a government department ; for

instance, the official receiver in bankruptcy (1), or the

nominee of the Board of Education (k).

Sureties will not be dispensed with by reason of the

proi)erty being large and the risk small, but the security may
be made up of any number of bonds (/) ; and the Court will

limit the bond in some cases (m). Nor will sureties be dis-

pensed with although the estate is being administered by the

Chancery Division and a receiver has been appointed (11).

The Court will accept a guarantee society as surety to a

bond even though the directors do not by the bond render

themnelves personally liable (0).

Justifying sureties to the administration bond are called

(e) DobbM r. Brain, ubi tup.

if) U* Bennett, [1907] 1 K. B.

14i>.

(jf) In the Qoods of Powig, (1864)

34 L.J. r. M.&A. 65.

(A) In the Goods of McGowan,
(1885) 10 P. D. 197.

(0 In the Estate of Canston, [1906]
P. 124.

(i) In the Estate of Bryan, [1905]
P. 88.

(0 In the Uoods of Earle, (188'i\

10 P. D. 19«.

(w) In the Goods of Pazton. (1889)

14 P. D. 40; In tlie Goals of Cor-

niaclc, [1891] P. 151 ; Aslcew r. Aslcew,

[1891] P. 174.

(«) Jackson r. Jackson, ( 1 86."«) L. R.

1 P. & D. 12.

(«) Carpenter r. Queen's Proctor,

(1882) 7 P. D. 235.



OF THE SKCURITV HEQUIRRD OF AN ADMINISTRATOR. 135

for at the Court's diacretion according to the circumatances of
each case (p) ; bat the Registry Rules provide that " when any
lieraou takes letters of administration in default of the appear-
ance of persons cited, but not personally served with the
citation, and when any iierson takes letters of administration
for the use and benefit of a lunatic or person of unsound
mind, unless he be a committee apiwinted by the Court of
Chancery, a declaration of the perwnml estate and effects of
the deceased must be filed in the reftistry. and the sureties to
the administration bond must justify "

(q).

The Court will not discharge the original sureties to an <„«,ie,
administration bond and allow other sureties to be substituted

'•"""°' **

for them, since substituted sureties would not be and could
"'""'"""''•

not be made responsible for any past transaction of which
they mi«ht know nothing (;).

P. R., 18«2. r. 88. provides that "Administration lK)nd8 a..eta. ion o(
are to I)e attested by an officer of the principal registry, by a

'"""'•

district registrar, or by a commissioner or other person now or
hereafter to be authorised to administer oaths under 20 & 21
Vict. c. 77, and 21 & 22 Vict. c. 95, but in no case are they
to be attested by the proctor, solicitor, attorney or agent
of the party who executes them. The signature of the
administrator or administratix to such bonds, if not taken
in the principal registry, must be attested by the same
lierson who administers the oath to such administrator
or administratrix."

By r. 40, "The administmion bond is. in all cases of Preparation
limited or special administraiions. to be prepared in the

°' '""''•

registry."

By the Probate Directions of May 10, 1893 (.): "1. The Fo.ei^«ure.
administrator of a foreign subject resident abroad may (a) if '\T

*'',*"

it shall be proved by affidavit that the deceased left no

(/») Williams (lOth ed.) 427, For
instances where the Court has ilirecte«l

jiwtifiing Mjciirity to be given, sec Tr.
icCoo. 1'. r. (Hthe.lOp. 85.

(?) P. B.. Wa, T. 42 ; D. R., r. 49.
For the form ::! aflUlavit to be filed in

such caaca, lee Tr. & Ceo. P p
(Uth e<l.) p. 772.

('•) In the Uoods of Stark, (188*0
L. B. 1 P. 4: D. 76.

(*) See In the Qooda of Scott
[1895] P. 342, u.
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debti in England, (b) by leave of a judge at ChamberB, 1*
allowed to give a bond with foreign aureti«s" (/).

" 2. In all other cases suretiei residing in the United
Kingdom, the Channel Islands, or the Isle of Man, shall be
required, except by leave of a judge at Chambers " (m).

(/) At IdhUbcm where luch leave

wan given, nee In the OowU of Kvr-

nuuWt, (1879) 4 I'. D. SW ; In the
UooiUof Dv Henufurt, [IN»S] I>. 231.

(>) Sec 111 the Uuoib ot Hmtt, tihi

'ii/t., where leave waa granteil. ile-

CCMot hnviog left debt* in England.
but widow wait unable to procun-
•ureliea in Kngland.
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Where defendant Applied for and obUined administration Braaeh d
of h ^ fuUui'i eaUte upon giving the statutory bond (R.8.

*^*'<»

IPOO,
.

i.V ;,. . ;j, , administer according to law, and sub-
*h; 1., I'y appiuij lo ;,.e Court of Probate for the settic
ni..nt unu d.8'rihuti.,i. the estate and obtained a decree for
Pa^nrni of tl.e hi.,., of the estate to himself as next of
•*'"' ^""* * d"^'i«inK the fact that the estate was indebted
to th. -slat of C, of which he and his father were executors
and tri.st <^, i .„o-,ey. of that estate received and not ac-

eounie.! '. it «n.s held that there had been a breach of the
condition for which the sureties were liable in an acUon on
the bond. Colford v. Compton (1906), 3P N.S.R. 247.

The non-payment of a debt does not per ,e constitute a
breach of an administration bond "well and truly to admin-
ister accor,i5ng to law" the goods and chattels of the intestate.
Sherlock V. McOee (1848), 6 N.B.R. 116.

In an action ou an administration bond to recover an amount
decreed b, the Judg. of Proh,te to be divisible among the
next of kin. the defence wa. f H the decree was without juris-
diction, the husband of the administratrix not having been
cited, and there being another citation outstanding, and that
the decree was bad in having awarded costs against the ad-
ministratrix without ten days' notice, a. required by statute
before the issuing of the citation. It was held that the ob-'
jection to the decree could only be taken in the Court below
and not by way of defence to an action on the bond. It wai r^^ ^also held, as to a point not taken at the argument, that the

'•«"*•

decree was too vague to furnish the basis of an action on the
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Dafale&tion
of principal.

bond as it did not clearly decree to be divisible, the sum for

the non-payment of which the action was brought. Cowling

V. Oatea (1888), 21 N.S.B. 78.

The executors of sureties are liable for the defalcation of

the principal committed after the death of their testator, and,

even after notice given by the executors that they would not

be liable. The Queen v. Leemitig et al. (1850), 7 U.C.R. 306.



CHAPTER IX;

OF RBVOCATION OF PROBATB AND LETTEB3 OF

ADMINISTRATION.

Thb Probate Division has jurisdiction to revoke its own
grant of probate or letters of administration which has been
improperly obtained either fraudulently or by false suggestion,
or per inairia.n, or which owing to circumstances has become
ineffectual for the administration of the estate of the deceased

;

and applications for revocation will not be entertained by any
other Division of the High Court (a).

Where probate or letters of administration have been
improiwrly granted, the registrar may by consent, on the
voluntary application of the parties supported by affidavit,
make an order revoking the grant {b).

Unless the parties interested consent to a registrar's order
for revocation, in non-contentious business the application for
revocation must be made to the Court on motion (c).

An action for revocation of probate is instituted when it is

desired to obtain an order on the alleged invalidity of the
Will, or on some material informality in obtaining the probate.
So also an action for revocation of letters of administration
should be instituted where the object of the suit is to compel
the party who has obtained the grani to establish his relation-
ship entitling him to the grant. In either case the plaintiflf
must call in the probate or letters of administration by a
citation which mast either precede or must issue simultaneously
with the writ (rf).

Probate granted in common form will be revoked if after

.Juri*liction.

Procedure by
CDIIMIlt.

Without con.
sent

:

Non-conten-
tious businexa.

Contentious
busincM.

(a) Ilf iTorjr, (1878) 10 C. D. 372
;

and 8ce ««/«, p. 8!>. As to the sUtu-
tory jurisdiction of the Probate DItI-
•ion, tee ante, pp. 66, 95,

(*) See Tr. k Coo. P. P. (Uth »! )
p. 185.

(c) Ibid., p. 28.3.

(rf) lUd., 317
; and sec anff, p. 110.

After probate
in common
form :

how next-of-
kin should
procecil

;
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how executor
who lias

proveil sliould

Trobatc
obtained ' v

fiauU.

After probate

in solemn
form.

False i-ug-

jrestioii by
minor.

One of several

executors
becon\ing of

unsoniul

miml.

One of several

administra-

tors becoming
of nnsound
mind.

citation by the next-of-kin to prove per testes the executor is

unable to prove the Will («).

An executor who has proved a Will in common form

cannot afterwards as such executor take proceedings for the

purpose of having that probate revoked. If the validity of

the Will is subsequently called in question he has no right to

cite the persons interested under it, to propound it in solemn

form, or to show cause why the probate in common form should

not be revoked, but he should propound the Will and cite the

parties interested in an intestacy to oppose it and give notice

to the legatees that it is to be opposed, and that he does not

intend to take steps to support it unless they guarantee his

costs (./'). The executor of an executor is in the same position

in this respect as the original executor (g).

Where probate in common form has been granted by

consent, it cannot afterwards be revoked on proof that the

conditions on which it was granted have not been complied

with, unless fraud or circumvention practised either upon the

Court or the parties is clearly proved in procuring it (/<).

Although a Will has been proved in solemn form, if fraud

be shown, or if a later distinct Will be set up, parties having

an interest may take proceedings to obtain revocation of

probate (»)•

Probate granted to a minor on the tacit or false suggestion

that he is of full age will be revoked (/.).

Where one of several executors who has proved a Will

subsequently becomes of unsound mind, the Court, on the

application of the others, will revoke the grant and make a

fresh grant of probate to the applicants, reserving power to the

lunatic, in case he should become of sound mind and apply,

to join in the probate (0*

So also where one of several administrators becomes of

if') See uHtf, )). 7.S, as to proof in

solemn form.

(/) In the (iWKlsdf Bcnbow, (1862)

2 Sw. A: Tr. 4«8 ; In the (ioods of

Chambeilaiii. (.IMCI) L. It. 1 1'. A: D.

3 Hi.

(</) J bid.

(/() Nicol r. Askew, (1837) 2 Moore,

P. C. C. 88.

(0 Williams (10th e«l.) 461.

(i) Tr. A: Coo. P. P. (Mth eil.)

p. 177.

(/) In the Estate of Gcoige Shaw,

[1905] P. !»2.

I

k.
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ansound mind the grant is revoked and a new grant made to

the sane administrators alone (m).

Where a sole executor or administrator becomes of nnsoand
mind after taking the grant, a temporary administration will

be granted daring the incapacity of the personal representative

without revoking the former grant (n).

By 20 & 21 Vict. c. 77, s. 75, " After any grant of adminis-
tration, no person shall have power to sue or prosecute any suit

or otherwise act as executor of the deceased, as to the personal

estate comprised in or affected by such grant of administration,

until such administration shall have been recalled or revoked."

Since the stat. 21 Hen. VIII. c. 5, administration cannot be
repealed unless for a just cause («).

The following are instances of sufficient gi-ound for revoca-
tion of the grant : where it was granted within the 14 days ( >>)

or without citmg the necessary parties, or to other than the
next-of-kin, or to illegitimate relatives, or to a woman who was
not legally married to the deceased, or to tie estate of a person
still living as if dead, or to a wrong person having regard to
the subsequent judicial construction of the Will, or to an
elected guardian where it subsequently appears there is a
testamentary guardian who had not renounced (q).

If an administration has been properly granted even though
the administrator has not intermeddled it cannot be revoked
unless some strong ground be shown; a mere suggestion
that it would be for the benefit of the estate is insufficient (r).

The Court will however sometimes revoke an adniinistra-
tion limited to particular property, and make a fresh grant to

the assignee of the property, as where the administration was
limited to a particular property of which the administrator was
tenant for life, and he assigned his interest to his son, and
asked that the grant might be revoked and a fresh grant made

Siilc executor
or nilmJnis-

tmtor becom-
in^r of nil.

sounil iniiiil.

I'litil nilmi-

iiixtmtion

rccnlU'<l or

revoked no
|iers<)ii caa
act as

executor.

Ailiniiiistra-

tion not re-

ealleil except
for just cause.

?n-tances uf

Iministrn-

timi iiii|>ro-

perly granted.

Afterailminis-
fration pro-

perly granted.

Distinction

Ixjtwet'n ad-
ministration

limited to

particular

jiropcrty and
general
grant.

(/«) III the Gootlsof Newton, (1843)
3 Curt. 42S ; fiee aittf, p. 130.

(«) Ti. a Ch). 1'. ]'. (I4th ed.)
ji. 279 ; and sec antf, p. 12!».

(«) Williauiu (loth ed.) 45:!.

ip) »eeaiUe, p. Ill,

('/) See Williams (loth ctl.) 4.)3 ,i

(/•) In the (foods «.f HesU.p, (,l'<4t!)

I Kubert. \',-
; Williams (loth cl )

437.
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to his son limited to that particular property (.). But where
there had been a general gr«t with the Will annexed to awoman who intermeddled with the estate and subsequently
inarned, and bemg deserted by her husband, who could not be
found, was unable to make a Utle to certain leasehold property,
the Court of Appel refused to reroke the grant, either as to the
general estate or as to the particuUr part which she wished to
sell on the ground tht it would be a d«ngerous practice tomake such an order aad without any precedent for it (0A creditor, except by the practice of theCoort. has no right
to admmiBtration («). so that where the grant had been made
to a creditor who. having been paid hie debt, was desirous 6oh«Me of retiring from the admimstration of the estato. the
Court revoked the grant and made a new grant de bonis non
to a duid of the deceased {x).

The Court will also revoke a grant which though lawfully
made has subsequently become useless, and if allowed to
subsist would prevent the administration of the estate iy). So
that where the grant had been made to a creditor *ho. after
his debt had been fully satisfied, absconded and could not be
found, the Court revoked the grant, without siting him, andmade a new grant to the sole next-of-kin of the deceased (.).The same principle has been appUed where a grant had beenmade to one of the residuary legatees who having partly
administered left his home and could not be traced ; the Court
revoked the grant and made a fresh grant to another of the
residuary legatees (o).

Where however it can be shown that the administrator is
residing out of the jurisdiction, administration limited to any
property left unadministered may now be granted under s. 18
of the Court of Probate Act, 1868 (6).

1 HagJ^?'
°~^°' Ferrier.(I828) (y)jr. t Coo. P. P. (,4th ed.)

^
(0 _ln the Good« of Eeid. (1886) 11 ^'(TintheGoodsof Bradsh«w,(1887>

Cur?84rS
'• ?"'"^''' ^''*'^ ' "^"> '"^"'« ««^ of Covell, (1889)t^urt. 84o, 860 ; and see antf, p. lO.^. 1j P D 8



CANADIAN NOTES.

No jurisdiction exists in the High Court of Juatice nor has
any been conferred upon it to revoke the grant by a Surrogate
Court of letters of administration except under the authority
of the Ontario Statute of 1896. McPherson v. Irvine (1895),
26 O.R. 438, following In re Ivory, Hawkin v. Turner, cited
ante, at p. 137.

Jurisdiction and authority to revoke probate of wills and
letters of administration are conferred on the Surrogate
Courts of Ontario by R.S.O. 1897, c. 59, s. 17. Jurisdiction
to remove an executor is conferred upon the High Court in

Ontario by section 39 of the Judicature Act,

Where a person possessed of real and personal estate dies
leaving no known relatives within the province, the Attor-
ney-General on behalf of the Sovereign may maintain an
action to set aside letters of probate of that person's will,

executed without mental capacity, and in that action may
obtain an order for possession of the real esrtate; but a grant
of administration should be obtained by a separate proceed-
ing. Such an action under R.S.O., c. 59, is not for the pur-
pose of escheating but to protect the property for the benefit
of those who may be entitled. Rcgina v. Bonnar (1897) 24
A.R. 220.

There have been conflicting views expressed in respect to
the jurisdiction to remove an executor or administrator. Im
Ontario, by statute, the Surrogate Court by which the grant
of probate or letters of administration was made is given,
where the entire estate does not exceed $1,000, the like author'
ity for the removal of an executor or administrator as is by
section 39 of the Ontario Judicature Act conferred upon the
Hijrh Court, which Court oy said section has authority to
remove an executor or administrator upon the same grounds
as it may remove any other trustee. By the same section

Jurisdiction
to rerok*.

To remove
executor.

Action hf
Atty.-Genl.

Removal vi
executor.
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Money* paid
lipfore will

WM Mt Mid«.

Removal of
executor.

the Court is empowered to appoint any other person to aet

in the place of the executor or administrator so removed.

Ont. Acts 1896, c. 20.

Defendant was appointed executor under a will which,

after he had obtained probate and had collected debts, paid

legacies, etc., was set aside for want of due execution. It

was held that the granting of probate was a sufficient defence

to an action brought by the administrators to recover the

moneys paid. Also, that plaintiff's case was not strength-

ened by the fact that defendant, before paying the legacies

had notice that the will would be attacked on another ground

than that upon which, it had been set aside. Bandall v. Delap

(1885), 18 N.S.R. 106.

In Ontario, by R.S.O. 1897, c. 59, s. 40, it is provided that

no grant of probate or administration shall be liable to be

recalled, revoked or otherwise impeached by reason that the

testator or intestate had no fixed place of abode within the

particular county at the time of his death or had not property

therein at the time of his death.

An executor cannot be removed from his position where

anything remains to be done pertaining to his office, even

although the will provides for his continuance as a trustee

thereunder after his duties as executor have ceased, and he

had acted as trustee by investing part of the trust moneys.

Re Bush (1890), 19 O.K. 1.

In the foregoing case, the decision in In re Moore, Mc-

Alpine and Moore, 21 Ch.D. 778, is referred to, and distin-

guished, inasmuch as in that case the executrix herself joined

in the application to be retired.



CHAPTER X.

OF THE EFFKCf OF REVOCATION OP PROBATE AND
OF ADMINISTIIATION.

LETTER!)

Tb. effect ol levocalion o/ a eronl ol proUle or leltere ot^muu.tr.i.„„„.ta,^ "'Pend, „p<,„ abetter .he g™Xvoid ab initio or merely voidable.

In Jira/H V. Cunningham (a) it was d«.M«,1 fi,„* u
administration in m.«n*I^ 7 "*^'^«" *"«* where Where grantaummisiraiion is granted on concealment of a Will whirh "' ~''""''-

appomted executors, the ffranf io ,r«.M # u
'"' ^''*^" trationww

«^^ 11 . " S™"* '^ ^^''^ 'rom Its commencement voi.i«j;«,7;„..
and all acts performed by the administrator in fi,„f

" ^®"*'
"" conceal-

are rnnftllv tt^.-j „ j ,

»«nJinistrator in that character mtnt of wmare equal y void and cannot be made good though the executor
"'''''"""'»

Bhould afterwards appear and renounce. ButTp^W "*''"°"'

case (/» It was held that if the administrator had paid fut^^^^^^expenses debts, or legacies which the law forc^Z Z^,to pay. the administrator, in an action against hL W i
executor, should recoup so much in damagTbleausT h

J

compelled to pay i, and the true executor'hadt prIdteTvlUorasmuch as he himself would have been boundTpay fAnd t would seem from a statement in Qray.hrook, Z !l

I u amply void, and no titJe is Iherehv ^L j
^ '

vendee« „r mortgagee (., from hL .„d fJ^trr, "

ere .be Wi„ doe, no. appoint e,ee„.„ ,,V;.^,^ __
C«) (1C77) 2 Lev. 182. .^ „ , ment of Will
(*) (M8.) cited in l,owd. 2H-2

; g £1^. ';rr
-; ^'"- "*' '"^'- "<" «PPO^n"

W (1562) 1 Plowd. 276. Aid r^f""
*^ ' ^'"* ^'^^'^^ '' »• *
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grant obtained by suppreBsing the Will is not void ah initio,

and therefore a lale of leaseliolda under it was held to be a

valid transaction (g).

And wherever the grant of adminiatration is voidable only,

as where it has been granted to a party not next-of-kin, or

where the execator having acted, and the Conrt not knowing

it committed administration to another, or without citing the

necessary parties, all lawful acts done by the first adminis-

trator are valid as against the subsequent administrator,

although if by covin they may be void by the stat. 18 Eliz. c. 5

against a creditor (/<).

Pending an appeal resulting in a reversal of a former

sentence, all intermediate acts of the executor or administrator

are ineffectual, because the appeal suspends the former sentence

and on its reversal it is as if it had never existed (t). In such

cases, therefore, it is expedient that an administrator pendente

lite should be appointed under s. 70 of the Conrt of Probate

Act, 1867 {k).

If the administration be granted on condition, all the acts

which the administrator does before the breach of the condition

are good ; so that the subsequent administrator cannot avoid

any gifts or sales before such breach made by such conditional

administrator (0*

By 8. 77 of the Court of Probate Act, 1857 (20 & 21 Vict,

c. 77), it is enacted that " where any probate or administration

is revoked under this Act, all payments bond fide made to any

executor or administrator under such probate or administra-

tion before the revocation thereof shall be a legal discharge to

the person making the same, and the executor or administra-

tor, who shall have acted under any such revoked probate or

administration, may retain, and re-imburse himself in respect

of, any payments made by him, which the person, to whom
probate or administration shall be afterwards granted, might

have lawfully made."

(S) Boxall t. Boxall, (IK84) 27 CD.
220.

(A) W!lliam8(10thed.)4(i3; Boxall

r. Busall, nhi mp., Rt p. 224.

(0 Ihid.

(*» (<ee ante, p. 124.

(/) Williams (10th ed.) 463.
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And bys. 78 it » enacted that "all person, and corpora-
tions making, or permitting to be made, any payment or
transfer han,^ji,le, upon any probate or letter, of adminiatra-
tion granted in reapect of the estate of any deceased per«>n
under the authority of this Act. shall be indemnified and pro-
tected in so doing, notwithstanding any defect or circumstance
whatsoever affecting the validity of such probate or letters of
administration."
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or rOBBION DOSIICIL AND FOBEION AMBETH.

Difference

between
nationHlitjr

anil doniici'.

Difference

between re«i-

ilence and
dumicil.

Doniicil, wh&t
it if.

No rann can
be without
domicil.

Domicil of

oiigin.

Legitimation.

Sbct. 1.-0/ the nature and acquiBttion of thmicU.

Nationalitt and domicil are quite distinct matters.

Natural allegiance fixes the political Mtatui of the individual,

nnd exuere pairiam or change of allegiance may be beyond his

IMwer. The law of domicil determines his civil status and

may be changed as often as he pleases (a).

Besidence and domicil are also two perfectly distinct

things. Although residence may be some small itr'mA facie

proof of domicil, it is by no means to be inferred from the fact

of residence that domicil results, even although you do not

find the party had any other residence in existence or in

contemplation (h).

Domicil is an idea of law. It is the relation which the law

creates between an individual and a particular locality or

country (c).

It is a settled principle that no man shall be without a

domicil, and to secure this end the law attributes to every

individual, as soon as he is born, the domicil of the father if

the child is legitimate, or the domicil of the mother if the child

be illegitimate. This is called the domicil of origin, and is

involuntary (rf).

The status of the child—with respect to its capacity to be

legitimated by the subsequent marriage of its parents—depends

wholly on the status of the putative father, not on that of the

mother. According to English law, where at the time of the

bastard's birth the father has his domicil in England, no

C</) Udny r. L'dny, (1860) L. R. 1

Sc. App. 441, »ee per 1*1. We«tbury

and Ld. Hatherley.

(ft) Bell r. Kennedy, (1W8) L. K. 1

So. App. 320, 321, per Ld. WeDtbury.

(c) Ihid.

(rf) Udny r, Udny, uhi tup.
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inbMquent change of domieil Mn rmder pnwtioable the
bMtard'i legi .imation («). Bat it is the lubMsqaent marriage
which givefl 'he legitimaey to a chUd who has at ita birth in
oonseqaenc of its father's domieil the capacity of being made
legitimate by asabaeqaent marriage ; consequently the domieil
•t the time of the marriage mnst be domicU in a country
which attributes to marriage that effect (/).

A child legitimated by the law of its father's domieil—as
where at the birth and the subsequent marriage the parents
were domiciled in HoUand-although illegitimate according
to EngUsh law is entitled to a share in the personal estate
of an intestate dying domiciled in England, as one of the
next-of-kin under the Statute of Distribution (g). But the
rule as to the law of the domieil has never been extended to
real property in England, and therefore a child born out
of wedlock although legitimated by subsequent marriage of
parents cannot inherit (A). The succession to chattels real
depends also upon the lex htci ret rita («).

But the rule that a chUd born out of wedlock, although
legitimated by tlie subsequent marriage of his parents, cannot
mhent real property in England, relates only to the case of
descent upon an intestacy, and does not affect the case of a
devise of real estate to " children "

(k).

Domieil of choice is the erefttion of the party.
Where a domieil of origin is proved it lies upon the person

who asserts a change of domieil to establish it, and it is neces-
sary to prove that the person who is alleged to have changed
his domicil had a fixed and determined purpose to make the
place of his new domicU his permanent home (0. The aban-donment or change of a domicU is a proceeding of a very
serious nature and an intention to make such an abandonment
must be proved by satisfactory evidence (w).

(«•) Udny r. Udny, nhi sup.

(/) Be Grove, (1888) 40 C. D. 218.
(^) ifo Goodman's Trnsta, (1881) 27

C. D. 266.

(*) Doe r. Vardill. (1826) 5 B. t C.
4So,

14A

Rigbu ot
cbiM legiti-

mate accord-
ing to father's
rtnmicll

though ille<

gitlroate by
Kngliah law.

l>om!cil of
choice.

Burden of
proof on per-
son alleging

change.

(0 Saeputt, pp. 149, 153.

E.

(») Jle Grey's Tru«tg, [1892] 3 Ch.
OO.

(0 Per lA. Halsbury. he in
Winans r. Att-Oen.,

[1904J a. C.Wt
(«) Huntley (MarchioneM) r. Q^.

kell, [1906] A. C. M.
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What congti-
tute8 change
of dotnfcil.

Domicil of
minor.

Domicil of

lunatic after
minority.

Of minor
during
widowhood of
mother.

No person who is iui jut-is can change his domicil without
a physical change of place coupled with an intention to adopt
the place to which ho goes as his home or fixed abode or

permanent residence (n).

Intention may be inferred from conduct, and there are

cases in which domicil has been changed notwithstanding a
cicftr statement that no change of domicil was intended. An
expressed intention to return for a temporary purpose, or in

some possible event which never happens, will not prevail

uvrr a clear inference from the circumstances of an intention

•o remain (o).

A new domicil cannot be acquired by a party's own act

during pupillage, or until the person is sui juris (p).

The domicil of a minor follows that of his father (q).

If a man at the time he attains his majority is of unsound
mind, or remains in that state continuously up to the time

of his death, the incapacity of minority, never having been

followed by adult capacity, will continue to confer upon the

father the right of choice in the matter of domicil for his

son, and a change of domicil by the father will usually

produce a similar change of domicil as regards the lunatic

son (r).

After the death of the father, children remaining under
the care of the mother follow the domicil which she may
acquire until they are capable of gaining one by acts of their

own («). But although the mother, after the father's death,

may change the domicil of her children, provided it be with-

out fraudulent views to the succession of the estate, yet the
domicil does not necessarily follow that of the surviving

mother. For although changing her own, she may, from wise

motives, refuse to alter that of her child. For instance, she
may acquire an English domicil while the child continues to

(«) Winans r. Att.-Oen., tibi tup.,

per Ld. Lindley at p. 299.

(«) Ibid.

ip) Somerville «. Somerville, (1801)
6 Yes. 787 ; Forbes r. Forbes, (1854)
Kay, 341.

(?) Sharpe r. Crispin, (1868) L. R.
IP. &D. 611,617.

(>•) Ibid.

(») Potinger t: Wightman, (1817) 3
Mer. 67 ; Johnstone r. Beattie, (1843)
10 CI. & F. 42, at pp. 66, 138.
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reside m Scotland (0- Moreover, it would soem that it is only

tT% 5l
"^^^^'''^ '''^^^hood that she can change thedom,c.l her xnfant. since by her marriage her own domicil

18 controlled by that of her husband («).
It would seem also that a tutor cannot change the domicil

of his pupil (x).
®

By marriage the domicil of the husband becomes that of Do.iciiofthe wie(,v). and the wife's domicil follows the husbanc^s
^^

during the coverture, since there is an overruling presumptiono law. which cannot be rebutted by any fact, contract or
otherwise that they have one residence and one domicil (.);and the domicil so acquired is not changed by the death of
the husband

;
by that event her domicil prior to the marriage

does not revert (n).
»"iage

In the absence of a decree of judicial separation a marriedwoman hving apart from her husband has no power to change
her domicil(/>). There would seem to be no reason why sheshould not have power to change her domicil after sentence of
judicial separation (c).

Where upon marriage a marriage contract or settlement Matrimonial
IS made regulating the property of the spouses, such contract T?^'^"'or settlement shall have effect given to its provisions wherever "S?o^"
the spouses may afterwards be domiciled (d).

''*""'*"'•

The same rule applies where, in the absence of a written
contract, the law of the country where they were domiciled at
the tune of the marriage provides what is equivalent to a
written contract, as. for instance, the system of community of
goods m Prance, and in such case a change of domicil from

(0 ife Beaumont, [1893] 3 Ch. 490
(«) Ibid,

(*) See PotiDger r. Wightman, vbi
»«/'., referring to Pothier.

(y) Countess of Dalhousie r
M'Douall, (1840) 7 CI. & F. 817.

(i) Warrender r. Warrender, (1835^
2 CI. & F. 488, 528.

^

(«) Gout r. Zimmerman, n847'i 5
N. C.440.

^

(>) Dolphin r. Robins, (1859') 7
H. L, C. 391, 417.

(c) Ibid., and see 20 & 21 Vict
c. 85, so. 16, 21.

(d) De Nicols r. Curlier, [1900]
A. C. 21. The rule that the law of
the matrimonial domicil applies to a
contract in consideration of marriage
will yield to an express stipulation
that some other law shaU apply, or to
other sufficient indications that the
parties contracted with reference to
some other law : Be FItigerald, [1904]
1 Ch. 673.

•'

L 2
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China
;
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France to England will not affect the community (e). Where,
however, the law of the country where they were domiciled
at the time of the marriage makes no settlement at all, but
ignores the separate legal existence of the wife altogether, as
was formerly the case in England ; or where the rights attach
equally upon spouses who "in the married state" become
there domiciled, at least so long as that domicil continues, as
in the case of communio hononim in Scotland, the rights of the
wife shift with the change of her husband's domicil, and the
wife is to look to the law of the country where the husband
dies domiciled for the right she is to enjoy incase the husband
thinks proper to die intestate (/).

The mere residence as a consular officer in a foreign country
gives rise to no inference of a domicil in that country ig).

A British subject does not by entering into and remaining
in the British army abroad abandon the domicil which he had
at the time when he entered into the service (A) . But where an
officer accepts a commission or employment, the duties of which
necessarily require residence in India, and there is no stipulated
period of service, and he proceeds to India accordingly, the law,
from such circumstances, presumes an intention consistent with
his duty, and holds his residence to be aninio et facto in India (i).

A domicil in India is, in legal effect, a domicil in the
province of Canterbury ; and the law of England is therefore

to be applied to the distribution of the property of intestates

there domiciled. Moreover, it would seem the laws of England
and India are now the same as regards the validity of Wills {k).

British subjects resident in Chinese territory cannot
acquire in China a domicu similar to that existing in India
and commonly known as Anglo-Indian Q). Nor does
permanent abode in Cairo under British protection by a person

(e) De Nicols r. Curlier, ubl nip.

(/) Lashley r. Hog, (1804) 4 Paton,
581 ; and see De Nia^s r. Curlier, ubi
stip., at p. 27.

(jr) Sharpe r. Crispin, (1868) L. E.
1 P. & D. 611.

(A) ife Macreight, (1885) 30 C. D,

165.

(/) Forbes r. Forbes, (1854) Kay,
341.

(*) Williams (10th ed.) 1268.

(0 Re Tootal's Trusts, (1882) 23
C. D. 532.
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having a Turkish domicil of origin attach to him an Anglo
Egyptian domicil, aince there is no such thing as domicil
arising from society and not from connection with a locality,
and Cairo is not a British possession governed by English
law. Residence in a foreign State, as a privileged member of m ex-tern-an ex-territorial community, although it may be effectual to

*«•''"' *=°'°-

destroy a residential domicil acquired elsewhere, is ineffectual
'°"""''"

to create a new domicil of choice (m).

Stat 24 & 25 Vict. c. 121 provides for conventions being Convention,
made with foreign countries that no British subject dying ^^^^Z ofresident in such foreign country, and no subject of any such Scii.'°°

"

foreign country dying resident in Great Britain or Ireland,
shall acquire u domicil in such foreign country or Great
Britain or Ireland, as the case may be, without having so
resided for one year immediately preceding his or her decease
and without having made and deposited as provided by the
Act a declaration in writing of his or her intention to become
domiciled in such foreign country. No convention, however,
having as yet been entered into under this statute, its provisions
are inoperative.

Sect. 2.-0/ the application of the law of Domicil in the

Administration of Assets.

The domicil of a deceased testator or intestate furnishes
the governing rule for determining the succession to moveable
property—that is, questions of testacy and intestacy, of the
construction of the Will, and of the rights of those who claim
to be next-of-kin (n).

The rule as to the law of the domicil has never been
extended to real property in England (o), and the succession
to chattels real depends also upon the lex loci rei sita (p).

"i»fo6i7ia«eg«Mn<«r2Jci«ono»j."—Personal propertywherever
(/«) Abd-ul-Messih r. Farro, (1888) 438

13 App Cas 431.
(^,) ^reke v. Lord Carbery, (1873)

n8«^\?i a' r '^T^t
'• *^"™' ^*^^^ ' ^^' 2* i ^ Moee*. (1908

(1888) 3 App Cm. 431, 437. W. N. 166 (testacy) ; Duncan V. Law-
(") Doe r. Vardill. (1826) 5 B. & C. son, (1889) 41 C. D. 394 (intestacy)

Succession to
moveable
property.

Succession to
immoveable
property.

" Mohilia
nequuHtnr
pertonam"
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situate follows the person, and therefore the rights of a
person constituted in England the representative of a party
who died domiciled in England are not limited to the
personal property in England, but extend topeisonal property
wherever locally situate {q).

The effects of the deceased are assets wherever situated,
whether at home or abroad (r), and an English administrator
who, without obtaining a foreign grant of administration,
obtains possession abroad of assets of the deceased, will be
liable to account for such assets in the administration in this
country, or on an -^-jsue upon assets in answer to an action at
law by a creditor of the deceased («). But to enable a person
to act as the personal representative in this country of a
person who died domiciled abroad he must obtain a grant
either of probate or letters of administration in England (0.

Although the domicil of a deceased testator or intestate fur-

nishes the governing rule for determining the succession to

moveable property (w), yet that being ascertained the/ojHw in

which such rights may be vindicated does not depend on the
domicil.

The jurisdiction of the Court of Chancery is in per$onam.
It acts upon the person whom it finds within its jurisdiction

and compels him to perform the duty which he owes to the
plaintiff. This jurisdiction will be exercised ex deUto jmtitia
unless it is shown that it would be an abuse of the process
to make an order (x>

,

English law adopts the law of the domicil as it stands at
the time of the death, and does not adopt and give effect to

retrospective changes that the legislative authority of the
foreign country may make in that law (y).

Where the title has been adjudicated upon by the Courts

(?) Spratt r. Harris, (1833)4 HacK.
405.

(/•) Att.-Gen. r. Dimond, (1831) 1

Or. & J. 356, 370.

(«) Westlake Priv. Int. Law (4th
ed.) s. 103; and see Ewing v. On-
Ewing, (1883) 9 App. Cas. 34.

(0 See poit, p. 154.

(«) Ante, p. 149.

(«) Ewing r. Orr-Ewing, (1883) 9
App. Cas. 34 ; (1885) 10 App. Cas.
453, 502 ; but see Deschamps r. Miller,

[1908] 1 Ch. 856.

(y) Lynch r. Provisional QoTern-
mentof Paraguay, (1871) L. B. 2 P. A:

D. 268.



OP FOREIGN DOMICIL AND FOREIGN ASSETS.

of the domicil such adjudication is binding upon and must be
followed by the Courts of this country, and if the decision of

*he foreign tribunal is wrong recourse must be had to the
mode of appeal provided in the foreign country (^).

Although mobilia teqimnUir peraonam for purposes of

succession, yet the lex fori rei aita must be observed not only
in the collection of the assets but also in the administration of

those assets, when collected, among creditors. For instance,

if a man dies domiciled in England possessing assets in

France, the French assets must be collected in France and
distributed among creditors according to the law of France.
If the French creditors are entitled according to that law to

be paid in priority, that rule must be observed, because it is

the lex fori and for no other reason. So if it should happen
that a man died domiciled in France, leaving assets in

England, those assets can only be collected under an English
grant of administration, and being so collected, must be dis-

tributed according to the law of England. No doubt in a case
in which French assets were distributed so as to give French
creditors, as such, priority, in distributing the English assets

the Court would be astute to tqaalise the payments, and take
care that no French creditors should come in and receive any-
thing till the English creditors had been paid a proportionate

amount. The English rule is that all creditors are to be
treated equally, subject to what priorities the law may give

them, from whatever part of the world they come, conse-
quently in the administration of the English estate of a deceased
domiciled abroad, foreign creditors are entitled to dividends
pari passu with English creditors (a).

Where the representatives in the two countries are different

persons, the duty of the ancillary administrator in England is to

pay the creditors coming in according to the lex fori and if

there is a surplus to t ansmit it to the principal admiuistrator(/>).
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(z) Rf Trufort, (1887) .SB C. D.

600 ; and see Pemberton r. Huglies,

[1899J 1 Ch, 781.

(a) R« Kloebe, (1884) 28 C. D. 175.

(») Cook r. Gregson, (1854) 2 Drew.
286,288; Eames r. Hacon, (1881) 18

C. D. 347.
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EXECUTORS.

Since the asBets in one particular jurisdiction are liable to
pay the debts there contracted, and the creditors may main-
tain against the local administrator an action for that purpose
It follows that the clear net residue only is that to which the
administrator constituted by the Court of the domicil is
entitled (c).

It is not the practice of the English Court in making
administration decrees with respect to assets of persons domiciled
abroad to anticipate that there will be any proceeding in the
Court of the domicil for administration and to limit the decree
to the English assets, but will make the ordinary decree for the
admmistration of the personal estate of the testator or intestate.
If proceedmgs are subsequently instituted in the Couit of the
domicil the English Court will, of course, according to the
comity of Courts, adopt those proceedings according to the
necessities and exigencies of the case (d). And the Court has
power to stay vexatious and unnecessary proceedings here, as
where there is a pending suit in the Court of the domicil in
which the estate can be administered and all questions that
can arise m the course of the administration decided (e)

Although the Court of the comitry where ancillary adminis-
tration 18 granted has jurisdiction to decree a final distribution
of the assets, yet whether the Court ought to decree such a
distribution or to remit the property to the fom,n of the
domicil of the deceased is a matter of judicial discretion
dependent upon the particular circumstances of each case (f)

f a British subject domiciled in a foreign country, by his
Will validly appoints an executor, but makes a disposition of
his personal property which, though valid by the laws of
England, is invalid by the laws of that foreign country, the
executor on obteinmg probate here must distribute the pro-
perty as If the deceased had died intestate (<,).

(<•) Kames r. Haoon, (1880) 16 C, D
407, at p. 410.

(d) Stirling-Maxwell r. Cartwricht.
(1879) 11 C. D. 522.

(«) Be Orr-Ewing, (1882) 22 C. D.
456, 469, per Cottoii, L.J.

(/) See Story's Eq. Jur., g. 589,
referred to by Ld. Selborne in Ewing

4i53?5lf
'*'"*^' ^^**"^ ^" ^^^- ^'^•'

(y) Thornton r. Curling, (1824) 8
Sim. 810.
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Leasehold property is dealt with as immoveables, and is
governed by the law of the country where the land which is
the subject of the lease is situate in the same manner as
lands held for a freehold tenure. Consequently the beneficial
interest m leasehold property in England will not pass under
a Will executed according to the law of the testator's foreign
domicil but not attested as required by the Wills Act, 1837. not-
withstanding that letters of administration with the Will
annexed have been granted by the Probate Division (h)

The same principle would apply to a Will of a British
subject duly executed by reason of Lord Kingsdown's Act (i)
though invalid by the law of the place of the testator's
domicil (A).

When speaking of the law of domicil. as applied to the law
of succession, it is meant not the general law, but the law
which the country of domicil applies to the particular case
under consideration. Such law may be totally different as
applied to a natural born subject of the country.

For instance, by the Belgian law the succession to an
English born subject dying domiciled in Belgium without
having obtained royal authority to establish a domicil there is
not governed by the la^. applicable to its natural-born subjects,
but by the law of the deceased's own country (0- So also in
rurkey, though no subject of that country can make a Will yet
by treaties between Great Britain and the Porte an English-
man domiciled there may make a Will and the succession to
his personal estate is to follow the law of England (»«).

Where a person acquires, according to English law, a
domicil of choice in a country whose laws do not ucognise
domicU, but distribute the moveables of a foreigner, dying
within its jurisdiction, according to the law of his nation-
ality, and dies there, the English Courts will distabute his
moveables according to the law of his domicil of origin (n).

(*) Pepin r. Bruyfere, [1902] 1 Ch. 835.
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24.

(«) 24 & 25 Vict. c. 114, po»t, p. 157.

(*) Dicey, Conf. of Laws, p. 694.

(0 CoUier t>. Rivaz, (1841) 2 Curt.

(/«) Maltass r. Maltass, (1844) 1
Robert. 67.

(«) ife Johnson, Roberts r. Att.-
Gen., [1903] 1 Ch. 821.
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Although the law of the country in which the deceaaed was
domiciled at the time of hia death decides the coarse of distri-

bution or succession as to moveable personalty, yet where an
Austrian bastard who was entiUed to a fund in Court in this

country died in Vienna intestate and without heirs, the

Austrian Government having claimed the fund, it was held
that as the right claimed was not in the nature of a succession

the maxim vioMlia $equuntur per$onam did not apply, and that

the Crown, by the law of England, was entitled to the fund as
bona vacantia (o).
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Skct. 8.-0/ Grant of Prolate and iMteri of AdminiMtra'

tion in connection with Foreign Domicil and Foreiyn

Auets.

In order to enable a person to act as the personal repre-

sentative in this country of a person who died domiciled

abroad he must obtain a grant either of probate or letters of

administration from the Probate Division here (p).

Not mere' • is no action maintainable here by a person in

the character of executor or administrator until his title as
such has been recognised by the Probate Division, but the
English Court will not administer property of any person
who died intestate abroad, at the suit of a creditor (9), or
legatee (r), in the absence of a person authorised to represent
his estate either by the Probate Division or the Rules of the
Supreme Court.

Sealing by the Probate Division in England of probate or
letters of administration granted by the Court of Probate in

Ireland (») and of a Scotch confirmation (() gives them the
like force and effect as if probate or letters of administration

had been granted in England. So also the Colonial Probates
Act, 1892 («), 8. 2, provides for the recognition in the United

(0) Re Bametfs Trusts, [1902] 1 101.

Ch. 847.

ip) Femandes' Executors' Case,

(1870) L. K. 5 Ch. 314 ; New York
Breweries i.o. f. Att.-Gen., [189«] A. C.

62.

(?) Lowe r. Fairlie, (1817) 2 Madd.

(r) Logan r. Fairlie, (1825) 2 Sim.
is. St. 284.

(#) 20 & 21 Vict. c. 79, s. 95 ; 21 &
22 Vict. c. 95, s. 29.

(0 21 & 22 Vict. c. 56, s. 12.

(«) 66 & 66 Vict c. 6.
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Kingdom under Order in Coancil of probates and letters of

administration granted in British possessions, which whei.
sealed with the seal of the Court of Probate in the Uniteu
Kingdom shall be of the like force and effect, and have th^
same operation in the United Kingdom, as if granted by that
Court, and s. 8 extends the application of the Act to probate
or letters of administration granted by British Courts in
foreign countries.

The foundation of the jurisdiction of the Probate Division

is that there is property (formerly personal property) of the
deceased to be distributed within its jurisdiction (x). If there

is no property hero, then whether the person who was domiciled

abroad died testate (y) or intestate (z) the Cow has no juris-

diction to grant administration.

Probate will be necfjssary if a testator purports to exercise

a power of appointment affecting property in this

country, although the testator left no property of his own
here (a).

The Finance Act, 1894, does not affect the question what
document ought to be admitted to probate (//). If a testator

domiciled here makes a Will disposing of his property and
dies leaving foreign moveable property, but without leaving

any property in this country, should there be no occasion to

obtain probate here the estate duty payable under s. 1 of

the Finance Act, 1894, will be accepted on an account

(Form C. 1) (c).

If a Will be made in a foreign country and proved there,

disposing of personal property in this country, the executor

must prove the Will here also (d).

Where the Will is proved in the foreign country and the

original Will is deposited there and cannot be removed the

grant of probate here is of a copy of the original Will properly
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(a?) In the Goods of Tucker, (1864)
3 Sw. & Tr. 685.

(y) In the Goods of Lock, (1876) 24
W. B. 281.

(z) Evans v. Burrell, (1839) 28 L. J.

P. & M. 82 ; and see In the Goods of

Sanders, [1900] P. 293.

(a) See ante, p. 83, and /»<«<, p. 158.

(*) In the Goods of Murra; [1896]
P. 65, 72.

(c) See pott, p. 174.

(rf) Williams (10th ed.) 271.
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proved to be such limited until Huoh time as may elapse before
the original Will is brought in (r).

If two independent Wills are made, one disposing of the
testator's property in this country and the other disposing of

his property abroad, the former alone should be admitted to

probate here. If, however, the two Wills are not independent
the case is diffurent. The English Will, if last, may incorporate
the foreign Will and then the probate should include both docu-
ments, as they virtually become one document. So also the
foreign Will, if last, may incorporate the Knglish Will, in

which case the foreign Will would not be limited in its opera-
tion to property abroad, and both would be included in the
probate (/). When the foreign Will is not included in the
probate a copy must, in accordance with the practice, be filed

in the registry, together with an affidavit verifying it, and a
note must be appended to the probate that such affidavit has
been filed (g).

If a Will has been proved abroad it is the practice of the
Probate Division to require that codicils should be proved in
the Court from which the probate of the Will has been
obtained before granting probate here (h).

If a Will is in a foreign language the probate is granted of
a translation of the same by a notary public, or a person
whose competency is vouched for by his official position.
The executor is sworn to the foreign original or copy, but the
translation alone is engrossed and registered (i).

In granting probate the Court will be guided by the law of
the country where the deceased was domiciled in determining
as to the validity of the instrument as a Will. For instance,

the Will of a married woman, a native of Spain, domiciled
there, was admitted to probate here upon affidavits that by
the law of Spain she had power to bequeath as a feme tole the

(e) In the Goods of Lemuie, [1892]
P. 89 ; In the Goods of Von Linden,
[1896] P. 148.

(/) In the Goods of Murray, [1896]
P. 65, 71.

(g) Ibid., at p. 73.

(A) In the Goo^ls of Miller, (1883)
8 P. D. 167.

(0 Tr. k Coo. P. P. (Hth ed.) p. 51.
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property which she brought her husband on her marriage 'A).

So oodioila made by a British-born subject domiciled in the
Portuguese dominions were refused probate as not being
executed according to the law of Portugal (I).

With regard to the manner of execution of Wills of British

subjects of personal estate. Lord KingHdown's Act (24 & 26
Vict. c. 114) provides, s. 1, that "every Will and other testa-

mentary instrument made out of the United Kingdom by a
British subject (whatever may be the domicil of such person
at the time of making the same, or at the time of his or her
death) shall as regards personal estate (m) be held to be well
executed for the purpose of being admitted in England and
Ireland to probate, and in Scotland to confirmation, if the
same be made according to the forms required either by the
law of the place where the same was made, or by the law of
the place where such person was domiciled when the same was
made, or by the laws then in force in that part of Her Majesty's
dominions where he had his domicil of origin."

Sect. 2 provides that "every Will and other testamen-
tary instrument made within the United Kingdom by any
British subject (whatever may be the domicil of such person
at the time of making the same, or at the time of his or her
death) shall, as regards personal estate, be held to be well
executed, and shall be admitted in England and Ireland to
probate, and in Scotland to confirmation, if the same be
executed according to the forms required by the laws for the
time being in force in that part of the United Kingdom where
the same is made."

Sect. 8 of the same Act, which section is not limited in its

operation to the Wills of British subjects (h), provides that
" no Will or other testamentary instrument shall be held to be
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(*) In the Goods of Maraver, (1828)
1 Hagg. 498.

(0 Stanley v. Barnes (1830), 3 Hagg.

(w) These words include leaseholds.
He Orassi, [1905] 1 Ch. 584.

(») In the Estate of OrooB, [1904]
P. 269. But query whether the change

contemplated by the section is not
from a foreign domicil to an English
domicil In the Goods of Heid, (1866)
L. B. 1 P. & D. 74, a Scotchman had
at his death acquired an English
domicil, and In the estate of Oroos,
ubi tup., a Dutch lady had subee-
qaently Required au English domicil.
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revoked or to have become invalid, nor shall the construction

thereof be altered, by reason of any subsequent change of

domicil of the person making the same."

By B. 4 " nothing in this Act contained shall invalidate

any Will or other testamentary instrument, as regards personal

estate, which would have been valid if this Act had not been

passed, except as such Will or other testamentary instrument

may be revoked or altered by any subsequent Will or

testamentary instrument made valid by this Act."
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AS TO WILLS MADE IN EXECUTION OF POWERS OF

APPOINTMENT.

A Will disposing of personal estate, situate in this country,

made in pursuance of a power of appointment, and executed

in compliance with the requisites of the power, is entitled to

probate, though not executed according to the testamentary

law of the domicil of the party making it (o). A testamentary

appointment will not be read or established in the Chancery

Division unless it has been proved as a Will (p). The grant

of probate is conclusive that the instrument proved is the

Will oi the testator, but it is not conclusive as to its construc-

tion, or the rights to the property disposed of by the Will (q).

The construction is governed by the law applicable to the

instrument creating the power, whatever may be the domicil

of the donee of the power (r). The execution of any power of

appointment validly created and given to a foreigner is in no

way affected by any disability which he or she may be under

to dispose of his or her own property by the laws of his or her

domicil («).

A power to appoint by Will duly executed, and not requir-

ing any special formalities of execution, is well exercised by s

(f) O'Huart e. Harkness, (1865) 34

B. 324 ; Poney r. Hordem, [1900] 1

Ch. 492 ; Be Megret, [1901] 1 Ch. 547.

(r) ifa Bald (1897), 76 L, T. 462
;

Poney r. Hordem, vbi tup. ; Re
Megret, uhi tup.

(ji) Poney t. Hordem, uhi tup.

00 Tatnallr.Hankey,(1838)2 Moo.

P. C. 342 ; In the Goods of Alexander,

(1860) 29 L. J. P. & M. 93 ; In the

Goods of HaUyburton, (1866) L. R. 1

P. & D. 90 ; In the Goods of Huber,

[1896] P. 209 ; In the Goods of Tr6.

fond, [1899 J P. 247.

(;>) Ante, p. 83.
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Will good according to the law of the country of the testator's

domioil, though it does not follow the forms of the Wills Act,
1887 (0. Where, however, special formalities are required by
the instrument creating the power, it is not enough that the
instrument purporting to execute the power should be a WUl
valid according to the law of domicil, but in cases where the
provisions of tlie Wills Act do not apply the Will must comply
with the terms of the power («). Equity will, however, in
certain cases, aid the defective execution of a power (t).

A Will which is only valid by virtue of Lord Kingsdown's
Act (a:) is not a valid execution of a power, whether special or
general, unless it is executed in the presence of and attested
by two witnesses as required by ss. 9 and 10 of the Wills Act 0/).

In Re Price (z), there bemg indications upon the face of the
Will that the testatrix, a domiciled French subject, wrote it

with reference to the law of England as well as the law of
France, Stirling. J., held that he was entitled to apply the
same rules of construction which would by English law be
applied to a Will in the same terms and of the same date,
including the rule of construction introduced by s. 27 of the
Wills Act, and that the general bequest operated as a valid
execution of the general power. It would have been other-
wise had the construction been according to the law of the
place applicable to the document executed by the donee, since
8. 27 is a rule for English construction (a).

Where a married woman dies domiciled abroad, having
made a Will in exercise of a power under an English settle-
ment, which is a valid execution of the power but is not in the
form required by the law of her domicU, the Court does not
grant probate to the executor named in the Will, but will make
a grant of administration with the Will annexed, and in the

Hummel,
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(0 D'Huart r. Harkness, (1865) 84
B. 324 ; Be Price, [1900] 1 Ch. 442.

(») Barretto v. Young, [1900] 2 Ch.
339.

(f) ife Walker, [ 1908] ICh. 560, and
»ee Farwell on Powers, 2nd ed., p. 335.

(») Ante, p. 157.

(y) -Be Kirwan's Trusts, (1883) 25

C. D. 373; Hummel r.

[1898] 1 Ch. 642.

(0 L'bltup.

(a) Be D'Este's Settlement Trusts,

[1903] 1 Ch. 898; Be Scholefield,

[1905] 2 Ch. 408 ; and see iZe Baker's
Settlement Tmsts, (1908) W. N. 161.
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absence of a consent by the husband the grant will be to the

appointee limited to such property as the deceased had power

to dispose of and did dispose of by the Will but, with such

consent, the Court will make a general grant with the Will

annexed (b).

Orant made
to person
entitled by
law of

domicil.

Limited grant
where powers
given by Will
fall short of

powers of

an English
executor.

PRINOIPLB ON WHICH GRANTS OF ADMINISTRATION ABB MADE.

The principle on which grants should be made by the

Probate Division in respect of persons domiciled in foreign

countries is that regard should be had to the law of the

domicil in order to determine what power or authority has

been vested in anyone with regard to dealing with the estate,

and then to give such a grant to such person as will enable

him to perform in this country the duties imposed on him (c).

When an application is made to the Probate Division either

for an original or a de bonis non administration by a person

who satisfies the Court that by the proper authority of the

country of the domicil of the deceased he has been authorised

to administer the estate of the deceased, the Court will, with-

out further consideration, grant power to that person to

administer the English assets (d).

Where a testator died domiciled in Belgium leaving a Will

and codicil in English form appointing executors, and also

leaving a Belgian Will, the Court made a grant of adminis-

tration with all three documents annexed in favour of two

persons who had been appointed administrators of the

deceased's estate abroad in accordance with the law of the

domicil, notwithstanding the opposition of the persons named

executors in the English Will (e).

Where in a foreign Will a person is in terms named

executor, probate will be granted in this country to that per-

son, but where the powers granted to a person in the Will

fall short of the powers of executors according to English law,

(J) In the Goods of Trdfond, [1899]

P. 247; In the Goods of Vannini,

[1901] P. 330.

({) In the Goods of Briesemann,

[1894] P. 260.

(d) In the Goods of Hill, (1870)

L. B. 2 P. & D. 89.

(«) In theOoodsof Meatyard,[1903]

P. 125.
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there will be a grant to him of administration with powers as
near as may be to those granted by the Will (/).

But where the Court of the domicil has made a grant of
administration limited in time the English Court will under
8. 73 of the Court of Probate Act. 1857, make a general grant
to the foreign administrator (9).

Where the applicant has not been in terms appointed
executor, but the Court is able to infer that it was the inten-
tion of the testator that he should have the power of an
executor, that is. he is executor according to the tenor, probate
will be granted to him as executor according to the tenor (h)

The Court will not follow the grant of the foreign domicil
If the administrator appomted by the foreign Court is by the
law and practice of this country personaUy disqualified from
taking a grant here, as for instance a minor (i).

The rule to follow the foreign grant does not apply where
the foreign grant is made not to the person entitled to it, but
to some other person with the consent of the person
entitled (k).

Except where a convention between this country and any
foreign State has been made in pursuance of s. 4 of 24 & 25
Vict. c. 121 (0 the law of this country does not recognise any
right of a foreign consul to take possession of the property of a
foreigner dying here in itinere, notwithstanding he has such a
right by the law of the country of the domicil of the deceased
and the Court here will not make a grant of administration U>
him on that ground alone (m).

Where a party applies for administration as the agent of a
foreigner resident abroad, and entitled to administration, the
application cannot be supported without exhibiting to the
Court a power of attorney from the person so entitled (n).
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(/) In the Goods of Von Linden
[1896] P. 148, per Jeune, P.

(y) In the Estate of Levy, [19081 P
108.

(A) Ibid.

(0 In the Goods of Meatyard, [1903]
P. 125, per Jeune, P.

(*) In the Goods of Weaver, (1867)

B.

36 L. J. P. 4 M. 41.

(0 See pott, p. 149, It would seem
no convention has ever been made
under this Act.

(»0 Aspinwall v. The Queen's Proc-
tor, (1839) 2 Curt. 241.

(«) In the Goods of the Elector of
Hesse, (1827) 1 Hagg. 93.
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In the case of a foreigner dying intestate within the

British dominions, it woald seem that, if no question is raised,

the Court will grant administration to the person entitled to

the effects of the deceased according to the law of his own

country without evidence as to his domicil (o).

The Court here considers itself bound by the decree of the

Court of domicil ; so that in the case of a domiciled French-

man, the French Court having decreed that the time limited by

French law for the execution of the executorship by the person

nominated executor had ceased, and that he had no longer any

right to intermeddle, the Court here refused to grant probate

to him ip).

(o) WiUiam8(10th 138.

(,/;) Laneuville r. .^nl. son, (1860) 2 Sw. b Tr. 24.



CANADIAN NOTES.

Where a will has been made and probate granted to the AaMluj
executor in a foreign country, he, as the person entitled •f»«»»ni^*-
to the grant, should be appointed in any ancillary adminis-

""'

tration of property in another country. But this is not the
rule applicable necessarily to cases of intestacy, where those
entitled have been passed over by the Courts of the domicil
Re O'Brien (1884), 3 O.H. 326.

"The case of In the Goods of E. S. Hill, L.R. 2 P. & D.
89, which was cited to me, was one of testacy, and merely
exemplifies an application of what is undoubtedly the general
rule, that the grant of administration by the Couits of the
domicil governs the discretion of the foreign Court in decree-
ing administration to the same person. This is, however, by
no means the invariable rule even in cases of testacy." Re
O'Brien (1884), 3 O.R. 326, per Boyd, C.

In the administration of the Ontario estate of a deceased
domiciled abroad, foreign creditors are entitled to dividends
part passu with creditors in Ontario. Milne v. Moore (1894)
24 O.R. 456.

Where a testator dies in a foreign country leaving assets RestraininR
in Ontario the Court at the instance of a legatee will re- withdrawal

strain the withdrawal of the assets from the jurisdiction not-
**' "'**'"

withstanding that there are creditors in the foreign country
and none here. Shaver v. Oray (1871), 18 6r. 419.

In an action by the administrator in Ontario on a life
insurance policy of deceased payable in Montreal, it was held
that as the plaintiflP had not obtained lettera of administra-
tion in Quebec he had no right to sue for the money. Prit-
chard v. Standard Life Assurance Co. (1884), 7 O.K. 188.

An injunction was awarded at the suit of an heir, to re-
strain execution against the lands of a deceased person in the
hands of his administrator, the defendant having adminis-
tered to the estate in England only, and there being at the
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time no Canadian administrator. Orant v. McDonald (1860),

8 Or. 468.

Only one of the next of kin, the sister, of an intestate

resided in Ontario, and, upon the consent of the sister and

her children, letters of administration were granted by s

Surrogate Court to the defendant, the husband of the sister's

daughter. A brother of the intestate, resident in the United

States, brought this action to revoke the grant. It was stated

in the defendant's petition that all of the next of kin had

renounced in his favour, but it was plain, from the renun-

ciation, that this statement was intended to refer only to the

next of kin resident in Ontario. It was held that the Surro-

gate Court had before it all those who were required by sec-

lion 41 of the Surrogate Courts Act, R.S.O. 1897, c. 59, to

be cited or summoned, and the consent and request of all of

them that the defendant should be appointed administrator,

and, having regard to the nature of the property of the de-

ceased, and the advanced age and illiteracy of his sister,

that the Judge had not exercised his discretion improperly

in directing the grant to be made to the defendant. (It would

seem tkit, even if the discretion had been improperly exer-

cised the grant would not have been revoked, there being no

fraud or misrepresentation in the case.) Carr v. O'Rourke

(1902), 3 O.L.R. 632.

Effect of Foreign Proceedings.

An intestate died domiciled iu New Brunswick, leaving

personal property in New Brunswick and in Maine, and ad-

ministration of the estate was taken out in both countries by

the same person. The proceeds of the Maine property were

brought by the administratrix to New Brunswick. The de-

ceased was indebted to creditors in both countries. An ad-

ministration suit was brought in New Brunswick against the

administratrix by the New Brunswick creditors. By a decree

of the Maine Probate Court the Maire assets were ordered to

be distributed among the creditors of the deceased in accor-

dance with the provisions of a Maine Statute. The effect

would be that the Maine creditors would be paid their share
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Of the Whole estate without contributing to the costoi of the
admimstration Huit in New Brunswick. It wa. held, how-
ever, that the costs of the administration suit could not be
charged against the Maine assets and that their distribution

. i««;^
''^^"'•dai.ce with the Maine law. Warner v. Oiber.

ton (1894), 1 Eq. N.B. 65.

The practice of the Surrogate Courts in Ontario is to

Icfffi 5 nTwll"'"'
°* '"'*'"° ^^ °' '^' Surrogate Courts

»1 r,! •„ I'
"• ''^' '•^'**^°^ *« ^«''*» »' administration,

more hberaHy than do the English Courts the corresponding

oxTTaV
*^* ^°*"'* ^'^'"'*' ""''' ^'"" "• ^'^''"^*^' 3

A testator who died domiciled in the United States, leav Fo«1.ing property there and in Ontario, appointed certain person, ^
executors, making them also trustees of four-sixths of hU
estate, and the proper Probate Court in the United States
granted probate to them in 1900. In 1903 they tendered to
that Court their resignation as executora, though not as trus-
tees, and requested and obtained the appointment of a trustcompany as administrators de bonis non, cum testamenio
««n«:r« m their place. In 1904, however, they resumed an
application, which had remained suspended since 1900 to
the Surrogate Court of a county in Ontario for ancillary
probate, which was opposed by the beneficiaries of the estatem Ontario, who asked for administration de bonis non, to be
granted to the trust company or its nominee. The Surrogate
Court refused to grant the application of the executors and
followed the grant to the trust company and held that it
could not look into any of the circumstances which led to
that grant. The Divisional Court affirmed this decision. In
re Medbury, Lothrop v. Medbury (1906), 11 O.LR 429

The question whether the law of the domicil or the law Law of .h«.of he situs governs is sometimes important in the case of a P-aiU."""'
debtor domiciled in some province of Canada where debts
are payable pari passu, and leaving assets in a foreign country
and where administration is taken out in both countries The

1620
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better view aeema to favour the law of the sitni of the aiMti
u the governing law. See MUne v. Moore (1894), 24 O.R. 466.

The powers and obligations of foreign auu'nistratort,
dealing in Canada with foreign assets, and seUling claims of
Canadian creditors, are discussed in Grant v. McDonald
(1860), 8 Or. 468.

A. M., a person domiciled in ScoUand, presented a peti-
tion in the Probate Court at Halifax praying for the proof
in solemn form of the will of M. and afterwards died, and
hw sole acting executor petitioned to be allowed to represent
his estate. An order was made by the Surrogate on produc
tion of a certified copy of the will, a certificate of A. M.'s
death and confirmation of petitioner's appointment as ex-
ecutor. This order was appealed from on the ground that
a Probate Court in Nova Scotia could not take notice of such
death or appointment, without lettera of administration be-
ing obtained in Nova Scotia, but it was held that the order
was well made. Be McLeod (1888), 21 N.S.E. 241.

The administrator within the Province of Ontario of a
foreigner who was killed in an accident in Ontario, throui?h
his employer's negligence, is entitled, under the amendment
to the Fatal Accidents Act, an .mbodied in s. 2 R.S.O., c. 166,
to maintain an action on behalf of the deceased's family,'
foreigners residing out of Canada, for the recovery of dam-
ages sustained by reason of his death. Oyorgy v. Dawson
(1906), 13 O.L.R. 381.

As to insufficient certificate of foreign proceedings See
Re Wolf (1908), 8 W.L.R. 690.



CHAPTER Xn.

OP DEATH DUTIES.

Death duties are now mainly regulated by the Finance
Act, 1894 (57 A 68 Vict. c. 80), the Legacy Duty Act, 1796
(86 Geo. III. c. 62), the Succession Duty Act, 1868 (16 & 17
Vict. c. 61), and the various amending Act8(o).

In this treatise it is not intended to deal with these Acts
beyond pointing out generally the nature of the duties, the
requirements of the Commissioners of Inland Revenue, and
the liability of executors and administrators under the Acta
for the death duties for which they may be accountable.

Sect. l.~Of Estate Duty and Settlement Estate Duty.

Prior to the Customs and Inland Revenue Act, 1881 (44
Vict. c. 12), duties were imposed upon probates of Wills and
letters of administration, but s. 27 of that Act substituted
duties to be charged and paid on an affidavit to be required
and received from the person applying for the probate or
letters of administration

; and s. 80 provides that no probate or
letters of administration shall be granted in England or
Ireland unless the same bear a certificate in writing under
the hand of the proper officer of the Court, showing that the
affidavit for the Commissioners of Inland Revenue has been
delivered, and that such affidavit if liable to stamp duty was
duly stamped, and stating the amount of the gross value of
the estate and effects as shown by the account.

Instructions as to Estate Duty in respect of property
passing on the deaths of persons dying after 1st August,
1894, are issued by the Commissioners (Form A—2). The
Instructions are in paragraphs numbered 1 to 88 with
references to the sections of the Finance Act, 1894, unless

Charged and
paid on
affidavit.

No grant of
{)robate or
etten of ad>
ministration
without certi-

ficatc that
aifidavit has
been deli-

vered.

(a) The Acta are folly set oat and
coDgidered in Williams (10th ed.)

1692 et $eq., where also a short
history of death dnties will be found.

If 2



164 EXKCUTOR8.

ItotAte duty.

Wh»t pro-
perty pawM
on death.

AggregatioD.

Settlement
estate duty.

othemrise state , and it will be safficient for the present

purpose to give a summary of these instructions.

" I. Estate Duty, except as expressly provided, is leviable

upon the principal value of all property, real or personal,

settled or not settled, which passes on the death of a person

who dies after the 1st August, 1894 [see ss. 1 and 24]."

Paragraphs '2—18 indicate what the property so passing

includes, inter alia, property of which the decensed was com-
petent to dispose at his death, whether he actually disposed of it

by his Will or not ; donations mortii count ; inter rivot gifts made
by the deceased within a year of his death without reservation

;

other inter vifo$ gifts made by the deceased with reservation

to himself
; joint ownership ; policies of assurance ; annuities

the benefit of which arose on the death of the deceased.

Paragraphs 19-81 indicate in what cases Estate Duty is

not payable, and paragraph 29 includes objects of national,

scientific, or historic intere;>t and settled so as to be enjoyed

in succession in kind only.

Paragraphs 88—86 indicate what property is to be aggre-

gated for determining the rate of Estate Duty to be paid, and

in what cases property is not to be aggregated.

" 87. (1.) Where property, in respect of which Estate Duty

is leviable, is settled by the Will of the deceased, or having

been settled by some other disposition passes under that

disposition on the death of the deceased to some person not

competent to dispose [see s. 22 (2) (a) ] of the property, a further

Estate Duty called ' Settlement Estate Duty ' is leviable upon

the principal value of the settled property, except where the

only life interest in such property, after the deceased's death,

is that of the husband or wife of the deceased [see s. 5 (1)

(a) ], or where the disposition took effect before the 2nd August,

1894 [see s. 21 (1) (4) ], or, under the deceased's Will, where

the net value of the property in respect of which Estate

Duty is leviable on the death of the deceased, exclusive of

property settled otherwise than by the deceased's Will, does

not exceed £1,000. [See s. 16 (8).]
"

" (2.) Where on a death v>n or after the 1st July, 1898,
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Settlement Estate Duty is paid in respect of any property
con mgently settled, and it i. thereafter ehown that the
contingency has not arisen, and cannot arise, the said duty

Act 1898'^* °' '""^ ^'°^'^^ " *° ^ "****'**• ^^ *''"'"''••

"(3.) 'Settled Property- is property comprised in a
settlement • [see s. 22 (1) (h)], and a 'settlement' is any

instrument which is a settlement within the meaning of s. 2 of
the Settled Land Act, 1882,«r if it related to real property would
be a settlement within the meaning of that section, and in-
eludes a settlement effected by a parol trust. [See s. 22 (1) (i> ]

"
•• 88. Settlement Estate Duty leviable in respect of personal

property settled by the deceased's Will (unless the Will con-
tains an express provision to the contrary) is, where the
deceased d,ed on or after the Ut July, 1896, to be payable out
of the settled property in exoneration of the rest of the
deceased's estate. [See Finance Act. 1896, s. 19 (1).]

»

"89. Where lands or chattels are so settled by Act of
Parliament or Eoyal grant that no one of the persons
successively entitled can alienate the same, the Settlement
iiiState Duty is not payable. [See s. 5 (6).]

"

'MO. The ad valorem stamp duty (if any) charged on a
settlement may be deducted from the Settlement Estate Duty
payable thereunder [see s. 5 (4) ]. but the settlement must be
produced in support of the deduction."

" 41. The executor of the deceased is to pay the Estate
Duty m respect of all personal property, wheresoever situate,
of which the deceased was competent to dispose [see s. 22 (2)
(a)] at his death, except [see Finance Act, 1896, s. 20 (2)]
such objects of national, etc., interest as are within clause 29
above, on delivering the Inland Revenue affidavit, and may
pay in like manner the Estate Duty on any other property
passing on such death, which by virtue of any testamentary
disposition of the deceased is under the control of the executor,
or in the case of property not under his control, if the persons'
accountable for the duty thereon request him to make such
payment. [See ss. 6 (2) and 8 (3).] The executor is not liable

1C5
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tor My EiUtc Daijr in exc«M of the MMti which be hM
received m executor, or might, but for hii own neglect or

default, have received. [See i. 8 (8).] Settlement Estate

Duty leviable in reipect of personal property, settled by the

deceased's Will, is to bo collected upon an account to lie

delivered by the executor within six months after the death.

[See Finance Act. 1896. s. 19 (2).]
"

Unless the context otherwise requires, the expression

"executor" means the executor or administrator of a deceased

penon. and includes any person who takes possession of or

intermeddles with the personal property of a deceased person.

[See s. 22 (1) (d).]

"42. Where property passes on the death of the deceased,

and his executor is not accountable for the Estate Duty
thereon, every person to whom any property so passes for any
beneficial interest in possession, and also, to the extent of the

property actually received or dispo*"] of by him, every trustee,

guardian, committee or other person in whom any interest in

the property so passing or the management thereof is at any
time vested, and every person in whom the same is vested in

possession by alienation or other derivative title, is account-
able for the Estate Duty on the property. [See s. 8 (4) .] Such
objects of national, &c., interest as are within clause 29 above
are to be accounted for by the person who sells them or

becomes competent to dispose of them. [See Finance Act,

1896, B. 20 (2).]
"

Paragraphs 46—48 indicate how the principal value of any
property is to be ascertained.

"49. Where the CommissionerB are satisfied that any
additional expense in administering or in roalising foreign

property has been incurred by reason of the property being
situate out of the United Kingdom, an allowance for such
expense not exceeding 5 per cent, on the value of the property
is made. [See b. 7 (3).]

"

" 60. Where the Commiasioners are satisfied that by reason
of the deceased's death any duty in respect of foreign property
is payable in the country where the property is situate, an
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allow»ac« of the amount of the duty it made from the value of
the property. [See i. 7 (4).]

"

"51. Every eatate u to include all income upon the
property included therein down to and outstanding at the
date of the deceaaed'i death. [See s. 6 (6).]

"

"62. Allowance against the grosa principal value of an
estate is made for reasonable funeral expenses and for debU
and incumbrances (including roortgagcisor terminable charges
[see 8. 22 (1) (k) ]) incurred or created by the deceased bond
Jide for full consideration in money or money's worth wholly
for his own use and benefit, and which take effect out of his
interest. [See s. 7 (1) (a).]

"

" 68. No allowance can be made for any debt in respect
whereof there is a right to re-imbursement from any other
estate or person unless such re-imbursement cannot be
obtained. [See s. 7 (1) (b).]

"

" 64. An allowance is not made in the first instance for
debts due from the deceased to persons resident out of the
United Kingdom, unless contracted to be paid in the United
Kingdom or charged on property situate within the United
Kingdom, except out of the value of any personal property of the
deceased situate out of the united Kingdom on which Estate
Duty is paid. No repayment o* Estate Duty is made in respect
of any such debts except to the extent to which the personal
property of the deceased situate out of the United Kingdom
is shown to be insufficient for their payment. [See s. 7 (2).]

"

" 66. Where an estate includes an interest in expectancy
(and this expression covers an estate in remainder or reversion,
and every other future interest, whether vested or contingent!
but does not include reversions expectant upon the deter-
mination of leases [see s. 22 (1) (j)]) Estate Duty in respect of
that interest is to be paid, at the option of the person account-
able for the duty, either with the duty on the rest of the estate
or when the interest falls into possession. [See s. 7 (6).] If the
duty is not paid with the Estate Duty on the rest of the estate,
then, for the purpose of determining the rate of Estate Duty in
respect of the rest of the estate, the value of the interest is to
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be its value at the date of the death of the deceased. [See

fl. 7 (6) (a).] The rate of Estate Duty upon the interest when
it falls into possession is to be calculated according to its value

at that time, together with the value of the rest of the estate

as previously ascertained. [See s. 7 (6) (b).]
"

9 " 58. The duty, which is to be collected upon an Inland

Eevenue Affidavit or Account, is due on the delivery thereof, or

at the expiration of six months from the death, whichever first

happens. [See s. 6 (7).] Except in the case of such objects

of national, &c., interest as are within clause 29 above, where
the duty is due one month after the date of sale, or six months
after their coming into possession of a person competent to dis-

pose of them, as the case may be, or on delivery of the account,

whichever first happens. [See Finance Act, 1896, s. 20 (2).]
"

" 59. Estate Duty is, in the first instance, calculated at the

appropriate rate according to the value of the estate, as set

forth in the Inland Eevenue affidavit or account delivered,

but if afterwards it appears that for any reason too little duty

has been paid, the adc"tional duty is payable, and is treated as

duty in arrear. [See a. 8 (7).]
"

" 60. Simple interest at 8 per cent, per annum, without

deduction for income tax, is payable upon all Estate Duty
from the date of the deceased's death, or, where the duty is

payable by instalments, or becomes due at any later date than
six months after the death, from the date at which the first

instalment or the duty becomes due, and is recoverable in the

same manner as if it were part of the duty. [See Finance

Act, 1896, 8. 18 (1).]
"

" 61. When the fixed duty of 80«. or 50«. under s. 16 is

paid within twelve months after the death of the deceased,

interest is not charged. [See s. 16 (5).]
"

" 62. The Estate Duty due upon an account of real

property may, at the option of the person delivering the

account, be paid by eight equal yearly instalments or sixteen

half-yearly instalments, with interest at the rate of 3 per

cent, per annum from the date at which the first instal-

ment is due, and the first instalment is to be due at the
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expiration of twelve months from the death, and the interest
on the unpaid portion of the duty is to be added to each instal-

ment and paid accordingly, but the duty for the time being
unpaid, with such interest to the date of payment, may be
paid at any time, and, in case the property is sold, is to bo
paid on completion of the sale, and if not so paid, is to be duty
in arrear. [See s. 6 (8).]

"

" 63. The Estate Duty in respect of any annuity or other
definite annual sum referred to in s. 2 (1) (d) of the Finance
Act, 1894, may be paid by four equal yearly instalments, the
first to be due twelve months after the death. Interest on the
whole unpaid duty is to be added to the second and subse-
quent instalments. [See Finance Act, 1896, s. 16.]

"

Paragraph 64 indicates when a deduction may be made
where colonial duty has been paid.

" 66. The executor of the deceased is, to the best of his

knowledge and belief, to specify in appropriate accounts
annexed to the Inland Revenue affidavit all the property in
respect of which Estate Duty is payable upon the death of the
deceased, whether he is or is not accountable for the duty
thereon. [See s. 8 (8).]

"

" 69. Penalties are provided for the wilful failure to deliver
accounts or to comply with the requirements which the Com-
missioners are empowered to make. [See s. 8 (6) and (14).]

"

" 70. (1.) In the case of persons dying after the 1st August,
1894, and before the 19th April, 1907, the rates of Estate Duty
are according to the following scale. [See s. 17.]

"

Instalments
on Annuities.

Colonial duty.

Executor to
disclose all

property.

Penalties.

Rates of

estate duty.

Principal Value of the Bntate.

A £
Not above 100

Above 100 but not above .^OO

500 „ 1.000
1,000 ., 10,0<>0

10,000 „
,1 25,000

, 25,000 ,.
,1 50,000

50,000 „ „ 75,000
75,000 „

!» 100,000
100,000 „ i.';o,ooo

, 150,(K)0 „ 250,000
, 2.';o,000 „ 500.000

M)0,000 „ „ 1,(KX),000

, l.tKKMKM) . , ^ .

Rate per cent.

1

2
8
4

*i
5

«

8
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" (2.) In the case of settled property passing on a death
after the 8th April, 1900, and prior to the 19th AprU, 1907,
where the disponer died on or before the 1st August, 1894,
and such property, if he had died after that date, would have
been chargeable with Estate Duty on his death, the amended
law as to aggregation, stated in clause 88 (8) above, may result

in the rates of duty on the settled property, treated as an
" estate by itself," and on property aggregable therewith,
being raised one half per cent., except in the case of the
8 per cent, rate."

" (8.) In the case of persons dying on or after the 19th April,

1907, the rates of Estate Duty are according to the following
scale. [See Finance Act, 1907, s. 12, and the First Schedule
to that Act.]

"

Principal Value of the Eatate. Rate iMir cent.

£ £
Not above 100

Above 100 but not above 500 1

,^ " 11 1,000 9
1,000 „

11 10,000 S
10,000 „ 11 25,000 4

„ 25,000 „
11 50,000

5„ 60,000 „
»l 75,000

75,000 „
11 100,000 51

6100,000 „
If 150,000

„ 150,000 „ 11 250,000 7
250,000 „ •» 500,000 8
500,000 „ 11 760,000 »
750,000 „ »» 1,000,000 10

„ 1,000,000 „
11 1,500,000 £10 01

on
1 million and £11
the remainder.

„ 1,500,000 „
11 2,000,000 £10 on

on
1 million and £12
the remainder.

., 2,000,000 „ 11 2,500,000 £10 on
on

1 million and £13
the remainder.

„ 2,500,000 „
11 3,000,000 £10 on I million and £14

„ 3,000,000 .
• • •

on
£10 on

on

the remainder.
1 million and £15
the remainder.

" (4.) Where an interest in expectancy in settled property
has before the 19th April, 1907, been bona fide sold or mort-
gaged for full consideration in money or money's worth, then
no other duty on that property is to be payable by the pur-
chaser or mortgagee when the interest falls into possession on



Rate of

settlement
estate duty.

Estates not
above *600
gross.
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a death or on or after the 19th April, 1907, than would have
been payable if the scale of rates of Estate Duty set out in
8. 17 of the Finance Act, 1894, had not been altered. [Finance
Act, 1907, 8. 12 (proviso).]

"

" 71. The rate of the Settlement Estate Duty is 1 per
cent. [See s. 17.]

"

Paragraph 72 shows the adjustments to be made in deter-
mining the rate of duty in case of fr..ctions of £100 capital,
having regard to the date of death oi the deceased and the
value of the estate.

" 78. Where the oross value of the property real and per-
sonal on which Estate Duty is payable on the death of the
deceased exclusive of property settled otherwise than by the
Will of the deceased exceeds £100, but does not exceed £800,
a fixed duty of 30«. may be paid, and where it exceeds £800
but does not exceed £500, a fixed duty of 60«. may be paid.
[See 8. 16 (1).] Where the fixed duty of 80«. or 50«. has been
paid, and it is afterwards discovered that the gross value of the
property exceeds £500, the ad valorem duty according to the
true value is payable, and no allowance can be made for
the duty paid at first. But where 80«. has been paid and it is

discovered that 50». should have been paid, the difference only
is payable. [See s. 16 (1), embodying and extending the
Customs and Inland Revenue Act, 1881 (44 Vict.c. 12), s. 85.]
Where, however, the deceased died on or after the 1st Septem-
ber, 1908, and the Commissioners are satisfied that there were
reasonable grounds for the original estimate of the value of
the property, an allowance may be made for the duty paid at
first. [See Revenue Act, 1908, s. 14.]

"

" 74. Where the assistance of the local Inland Revenue Option.

Officer is not required, the ad valorem duty according to the
scale may be paid instead of the fixed duty of 80«. or 50». [See
0. 16 (2), and s. 16 (1), embodying and extending the Customs
and Inland Revenue Act, 1881, s. 33.] Where the net estate
is small it may be found that the ad valorem duty is less in
amount than the fixed duty."

" 76. Where the net value of the property, real and Exemption
from other
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41,000 net.

Sot rye?""**
personal, on which Estate Duty is payable on the death of
*^e deceased, exclusive of property settled otherwise than by
the Will, if any, of the deceased, does not exceed jei,000, and
the fixed duty or ad valorem Estate Duty has been paid upon
the principal value of that estate, the Settlement Estate Duty
and the Legacy and Succession Duties are not payable under
the Will or intestacy of the deceased in respect of that estate.
[See s. 16 (8).]

"

Sect. 2.-0/ the Affidavit for the Commissioners of Inland

Revenue.

The Inland Revenue affidavit must be in the form provided
by the Commissioners under s. 29 of the Act of 1881. It is sworn
in the Registry (Principal or District, as the case may be) of the
Probate Division, and is to be delivered to the Probate Registrar
on application for probate or letters of administration.

The forms in use for the Inland Revenue affidavit can be
obtained of any collector of Inland Revenue, or by application
to the Secretary, Estate Duty Office, London, W.C, or (with
the exception of Form A—5) at any Money Order Post Office

outside the Metropolitan postal district.

The forms in use are :

—

Affidavits.

B—2. Inland Revenue Affidavit for Probate or Adminis-
tration where there is no Settled Property, and the
GROSS principal value of the free and other unsettled

property, real and personal, in respect of which
Estate Duty is leviable on the death of the deceased,

does not exceed f600 (except where the gross value
exceeds f100, but the net value does not exceed

±•100), and, if any Estate Duty is payable thereon,

it is desired to pay the fixed duty of 80«. or 50«.

Note.—Where, in the circumstances of the case,

the ad valorem duty in respect of the net

Estat 1 is less than the fixed duty [see clauses

70 and 72], and it is desired to pay the smaller

duty, the Form A—8, A—. . or A- ], which-
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B-8.

No. 24

A-4.

No. 16,

A—6.

No. 17.

A—5.

A—3.

No. 15.

D—1.

ever is appropriate, should be used, and not
the Form B—2.

Inland Revenue Affidavit for Probate or Administra-
tion, similar to B—2, but to be used where there is

Settled Property in addition.

. Summary of Duty and Interest: To accompany
Form B—3.

Inland Revenue Affidavit for Probate or Administra-
tion, whf the property in respect of which Estate
Duty is payable on the death of the deceased consists

exclusively of free personal property situate in the

United Kingdom, and passing under the deceased's

will or intestacy / except where the net value exceeds
i'lOO, but the gross value does not exceed ^500,
and the fixed duty of 80». or 50«. is to be paid.

Summary of Duty and Interest: To accompany
Form A—4.

Inland Revenue Affidavit for Probate or Administra-
tion, where the property in respect of which Estate
Duty is payable on the death of the deceased consists

exclusively of wa^personal and real jproper/y situate

in the United Kingdom, and passing under the de-

ceased's will or intestacy; except where the net value
exceeds f100, but the gross value does not exceed

^500, and the fixed duty of 30«. or 50«. is to be paid.

Summary of Duty and Interest: To accompany
Form A—6.

Inland Revenue Affidavit for second or subsequent
grants, where the property was within the opera-
tion of a prior grant. Where it was not so, the

same form as for an original grant should be used.

Inland Revenue Affidavit for Probate or Administra-
tion, except where B—2, B—3, A—4, A—6, or
A—6, is applicable.

Summary of Duty and Interest : To accompany
Form A—3.

(In duplicate.) Corrective Affidavit.
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Accounts :

C—1.

Death and
ilomicil.

Family.

Penonal pro-
perty aituate
wiihin the
United Kio.T-
dom.

C—2.

C—8.

D-2.

Debts owing
within the

United King.
dom.

Value of

penonal pro-
perty.

Particulars
and value of
real property
situate in

England.

(In doplicatfl.) Account of property which passed

on the death, but the Estate Doty whereon was
not paid on the Inland Revenue Affidavit.

(In duplicate.) Account for Settlement Estate Duty.
Account for instalments of Estate Duty and
Settlement Estate Duty.

(In duplicate.) Corrective Account.

Form A—3, used in all cases for original grants, requires a
statement of the following particulars :

—

(1) The death and domicil of the deceased.

(2) The family of deceased.

(8) A true account of the particulars and value as at the

date of the deceased's death of all the personal estate of the

deceased ; whether in possession or reversion, within the United
Kingdom, including personal property over which the deceased

had exercised by Will an absolute power of appointment.

Personal or moveable property situate abroad saleable or
transferable in the United Kingdom should be included in the
above statement as " Personal property situate in the United
Kingdom."

Foreign government and railway bonds payable to bearer

and marketable on the Stock Exchange, when physically

situate in the United Kingdom at the death of the testator or
intestate, are liable to Estate Duty even though the deceased
was not a domiciled Englishman {aa).

(4) A true and particular list of debts owing at the time of

the deceased's death to persons resident within, or contracted to

be paid in, or charged on property within the United Kingdom.
(5) The value of the personal property after deducting the

aggregate amount of debts and funeral expenses.

(6) A true account of the particulars and value, as at the
date of the deceased's death, of all the real property situate in

England vested in the deceased without a right in any other

person to take by survivorship, including real property over

which the deceased executed by Will a general power of

(aa) Winans r. The King, [1908] 1 K. B. 1022.
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appointment, but exclusive of land of copyhold tenure or
customary freehold where an admission or act of the lord of
the manor is necessary to perfect the title of a purchaser from
the customary tenant.

(7) The aggregate gross value of the estate which by law
devolves to and vests in the personal representative for or in
respect of which the grant is to be made.

(8) A true account of the particulars and gross value, as at
the date of the deceased's death, of all the personal or move-
able property of the deceased, whether in possession or
reversion, situate out of the United Kingdom, including per-
sonal or moveable property over which the deceased had and
exercised by Will an absolute power of appointment.

(9) A true and particular list of debts owing to persons
resident out of the United Kingdom, other than debts
included in (4), ante, aiso a statement of the amount of any
duty payable in any foreign country in respect of foreign
&886t8«

Immoveable property situate out of the United Kingdom is
not chargeable with Estate Duty ; and if the deceased died
domiciled out of the United Kingdom no duty is payable in
respect of the personal or moveable property situate out of the
United Kingdom, and paragraphs (8) and (9) are then omitted
from the alfidavit (i).

Where a beneficiary died who was entitled under the Wfll
of an English testator to a share of the proceeds of sale of a
foreign tea estate given to English trustees upon trust for
sale, with power to postpone sale and to manage and work
the same, such share was held to be an English chose in
action m respect of which Succession Duty, Estate Duty, and
Settlement Estate Duty were payable (c).

The share of a deceased partner is situate where the
busmess was carried on at the time of his death (d).

175

OroM value of
the eatate.

Penonmlor
moveable pro>
perty aituate

oat of the
United King,
dom.

Debts owing
ont of the
United King,
dom.

Immoveable
property
sitoate out of
the United
Kingdom.

(») See g. 2 (2) of the Finance
Act, 1894. and Williams (10th ed

)

1742.
'

(c) Att.-Oen. r. Johnson, [1907] 2

K. B. 885.

(<0 Stamp Duties Commissioners «
Salting, [1907] A. 0. 449.
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EXECUTORS.

(10) A Btatement that the debts are not such as are

primarily payable oat of any real property or debts in respect

whereof there is a right to reimbursement and can be obtained

from any other property or person.

A debt forpayment out of which the deceased was suretyonly
must not be deducted unless the executor has already paid it.

(11) Any other personal property of which the deceased

was at the time of his death competent to dispose within the
meaning of the Finance Act, 1894, but of which he did not
dispose.

(12) Particulars of any general power to charge money on
real property.

This does not refer to the deceased's power in right of

ownership to charge money on his own real property.

(18) An undertaking to bring in an account of any
property where the amount or value has not been ascertained.

(14) Particulars of any other property beyond that already

referred to in respect of which Estate Duty is payable on the

death of the deceased.

Inter rhos gifts within a year of death are property deemed
to pass on the death.

(16) A statement whether the representative elects to pay
at once the whole of the Estate Duty on real property or other

property in respect of which he has the right to defer payment
under the Act.

(16) A true and particular list of charges at the deceased's

death on leaseholds and on real property comprised in the

above statements.

(17) A statement how the same were created and whether
they are primarily chargeable upon any other property, and
whether there is a right of reimbursement capable of being
obtained from any other property or person.

Relates to the amount of duty (if any) payable in a
Brit' possession to which s. 20 of the Act of 1894 applies

in respect of any property situate in such possession and
which may be deducted from the Estate Duty payable in

respect of the same property.
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Certifloate of
•liHchitrge for

Estate Dnt7.

(19) Relates to the amount of duty (if any) which may
be dedacted as having been paid or payable under the Act
of 1881.

Corrective affidavits for Inland Revenue are required not Correcti™

only to correct errors in first affidavit, but also where the
**"''**'*

value a. the time of the first affidavit cannot be conveniently
ascertained.

The form of corrective affidavit may be filled in and sent
in unsworn in the first instance, and the commissioners may
dispense with an oath in corrections of Estate Duty.

Sect. 11 of the Finance Act, 1894, provides as
follows :

—

'•
(1) The commissioners on being satisfied that the full

Estate Duty has been or will be paid in respect of an estate or
any part thereof shall, if required by the person accounting
for the duty, give a certificate to that effect, which shall dis-
charge from any further claim for Estate Duty the property
shown by the certificate to form the estate or part thereof, as
the case may be.

" (2) Where a person accountable for the Estate Duty in
respect of any property passing on a death applies after the
lapse of two years from such death to the commissioners, and
delivers to them and verifies a full statement to the best of his
knowledge and belief of all property passing on such death
and the several persons entitled thereto, the commissioners
may determine the rate of the Estate Duty in respect of the
property for which the applicant is accountable, and on pay-
ment of the dut at that rate, that property and the
applicant so far ab regards that property shall be discharged
from any further claim for Estate Duty, and the commis-
sioners shall give a certificate of such discharge.

" (3) A certificate of the commissioners under this section
shall not discharge any person or property from Estate Duty
in case of fraud or failure *o disclose material facts, and shall
not affect the rate of dut^ payable in respect of any property
afterwards shown to have passed on the death, and the duty
in respect of such property shall be at such rate as would be

E. N
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payable if the value thereof were added to the value of the pro-
perty in respect of which duty hiie been already accounted for.

" (4) Provided nevertheless that a certificate puqwrting to
be a discharge of the whole Estate Duty payable in respect of
any property included in the certificate shall exonerate a /w»,i
tiih purchaser for valuable consideration without notice from
the duty notwithstanding any such fraud or failure."

8«CT. 8.

—

Of Legaqf and Siicceuion l)iitie$.

Personal property follows the person and is to be con-
sidered as situate jwherever the domicil of the proprietor is ;

consequently if the deceased, whether a British subject or a
foreigner, dies domiciled in England, all his personal estate,
wherever situate, is to be regarded as English estate and liable
to the duties imposed by the statutes on legacies and succes-
sions

; and on the other bond, if he dies domiciled abroad
his personal property is exempt f«-om these duties (c). This
rule applies to a legacy given in exercise of a power by a
testator domiciled out of England, but it is different as to
Succession Duty on a devolution of personal property under an
English instrument in pursuance of a testamentary appoint-
ment

; the duty in that case being payable notwithstanding
the appointor was domiciled abroad (/).

Instructions as to Legacy and Succession Duties on property
passing at the deaths of persons dying after the Ist August,
1894, are issued by the Commissioners of Inland Eevenue, and
they are embodied in the following summary, which contains
additional observations and references, the instructions being
enclosed in inverted commas.

Legacy Duty.

" Legacy Duty is payable in respect of any gift "
(specific or

pecuniary) "by Will which shall be satisfied out of the
personal property of the deceased, or out of the personal

(«) Williams (10th ed.) 1850 ; and
ntJe, p, l.-O. As to Estate Duty, see
antf, pp 1C4, 175.

(/) Williams (10th ed.) 1851 et seg.

and cases there cited, and see tmte^

p. 158.
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property which the deeeaaed shall have had power to dispose
of as he or she shall think fit, whether the same Iw Riven by
way of annuity, or in any other form, and in respect of every
gift which shall take effect as a donation »«#»rf»« caiitti "

(«/).

Legacy Duty is not to be paid on any articles of plate,

furniture, or other things not yielding any income and given
to different perHons in succession, whilst enjoyed in kind only
hy any persons not having any power of selling or disposing
thereof (/i).

" No person is to pay a legacy without taking a receipt for Bweipt. to b«
the same, expressing the date of the receipt, the name of the

*"'•"•

testator, the name of the person to whom the receipt is given,
and of the person to whom the legacy is l)equeathed, the
amount or value of the legacy, and the amount and rate of the
duty payable thereon "

(»).

" The duties on legaci* are to be accounted for at the When dntie*

time of paying, deliverin,., or otherwise discharging the ^d!"**
legacies

;
but if by reason of infancy, or the absence of the

legatees, or any other cause, the legacies cannot be paid, but are
retained for the use of the legatees, the payment of the duties
is not to be deferred till such legacies are actually paid, but the
duties are to l)e accounted for when the legacies are so retained."

" A legacy payable to a legatee on his attaining the age of i.eg«cy to aa
twenty-one years, or at some other future oeriod, the interest

'"''"'•

of which is directed by the Will to be applied for the benefit
of such legatee until the legacy becomes payable, being a
vested legacy, the duty is payable on the amount or value of
such legacy immediately,aB aretainer of the legacy in trust for
the use of the legatee, and the office form for the payment of
the duty is to be filled up and signed."

" The value of any legacy given by way of annuity for any How annui-
life or lives, or for years determinable on any life or lives, or rZ^ *° ^
for years or other period of time, must be ascertained by the
tables annexed to the 16 & 17 Vict. c. 61, i J the duty is to

0?) See 30 Geo. III. c. 52, g. 7 ; 55
Geo. III. c. 184; WiUiaais (loth ed.)
1770.

(/() 36 Geo. III. c. 52, 8. 14.

(i) Ibid., 8. 27, and see post, p. 191.

N 2
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be paid on such value bj equal initalm«nta out of the Ant
four annual payments of the annuity " (k).

" Any legacy or residue given to different persons in succes-
sion, liable to the tame rate of duty, is to be charged with
duty on the amount thereof, as in the case of a legacy to one
person. And if any legacy or residue be given to diffeient

persons in succession, liable to diferent rates of duty, they
who take for life only or other temporary interest, are to pay
as annuitants

; and when any person or persons shall become
entitled to the principal, or when upon the death of a tenant
for life all the remaining persons in the succession shall !«
liable to the »«/«* rate of duty, then the duty must be paid
upon the jnincipid, as if the same had come to them imme-
diately on the death of the testator "

(/).

"A legacy given subject to any contingency which
msy defeat the gift, is nevertheless to be charged with duty as
an ah$olute heque$t, and the duty is to be paid out of the
capital of such legacy; and should the contingency afterwards
hapi)en, and the legacy go to one liable to a higher rate of
duty, such legatee is to pay the difference " (w).

Legacy Duty is payable on the clear residue (when
devolving to one person) and on every share of the clear
residne (when devolving to two or more persons) of the
personal estate (after deducting debts, funeral expenses, legacies,
and other charges first payable thereout), whether the title to
such residue, or any share thereof, shall accrue by virtue of
any testamentary disposition, or upon a partial or total
intestacy (n).

" For the payment of the duty on the residue, a statement
of the deceased's personal estate and the moneys arising
from the sale or mortgage of real estate, or the value of the
real estate if not sold, when the same is directed by the
Will or codicil to be told or mortgaged, and of all payments

(A) 36 lieo. 111. c. 52, ss. 8—10;
Williams (10th eiL) 1771.

(0 Ibid. ss. 12—16 ; Williams (10th
cil.) 1773 et teq.

Oh) Sect. 17.

(«).53 Geo. III. c. 184; Williams
(10th ed.) 1765.
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nude tbereoQt, ii to be rendered on the office printed Beei*

duary Form No. 8, together with • dvplicate thereof, and the

duty when asaened on the amount or valae of the dear
residue mnat be paid within fourteen day after luoh asaeM'

ment under a penalty of treble the value of the duty."

For olmouit reasons the Acts do not specify any time

within which the Residuary Account is to be rendered.
" It having been determined by the Court of Exchequer

that the Legacy Duty is chargeable upon the amount or value

of the property as it stands with itM accretiont of income at the

time when the duty is computed, and not at the property $tood

at the time of the death of the decea$ed, it follows, that in

rendering an account, all investments which shall have been

made of any part of the deceased's personal estate, and all

dividends, interest, and profits arising from the personal

estate of thb deceased, subsequent to the time of the deceased's

death, and all accretions thereof down to the time of the

comtjatation of the duty thereon, mint he cmMered a$ part oj

the deceuMed'a perianal e$tate, and be accounted for accordingly.

"

But where by Will a specific debt is forgiven, which is

known and ascertained at the time of the testator's death.

Legacy Duty is not payable upon the interest accruing in

respect of such debt between the time of such death and the

period when the executors close their accounts (o).

" Effects, not consisting of money or securities for money,
and not sold, are to be valued at the time the account is

rendered ; when inventories and proper valuations thereof will

be required to be produced."

" Where the residue of the personal estate is given to one

for life, and afterwards to others, a distinct account must be

given of the rents, dividends and interest accrued subsequent

to the death of the testator, and of the payments thereout for

interest of legacies, and for interest of the testator's debts,

accrued after his decease, so that the balance due to the

residuary legatee for life may be clearly ascertained, and the

proper duty charged thereon."

(») See Williami (10th ed.) 1832.

Rent*, iIItI-

ileiMft, ke. t<>

be M(!ounte(i
for nntil dutjr

<• computed.

When and
how effects to
be valued.

Where retidue
is given for

life ilittinct

accoant to be
kept of rents,

dividends, ftc.
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the residue
without
giving notice.

.pLteiy
" " *"y '«8»cy specifically bequeathed shall be included in

teinciuSin
*^* '^^^^^^ 0* residue by reason of the same being given to

'" the residuary legatee, or of the person entitled to the legacy
and the residuary legatee being liable to the same rate of duty,
it Hill he neeeuary, in order that such legacy may be dis-
charged in the books of the Estate Duty Office, and to pierent
the executwa from being ajterwarda called upon to account for
the duty on such Icqacy, to attach a note to the residuary
statement describing the legacy and stating the same to be
included in the accormt."

Money left to pay Legacy Duty, so that the legatee may
take the legacy free of duty, is not chargeable with Legacy
Duty (;,).

Legacies of books, prints, pictures, statues, gems, coins,

medals, specimens of natural history, or other specilic articles,

to any body corirorate or to any of the Inns of Court, or any
endowed school, to be kept and preserved and not for the
purposes of sale, are not liable to Legacy Duty (5).

Money left
to pay (hity.

Legacies to

bodies cor-

porate t/) he
preserved.

Legacies
charged on
real property
in ai(i of per
sonal pi'o-

perty.

Money pay-
able by
devisee aa a
condition or
by way of
election.

Succession Duty.

" Where real property is charged in aid of personal pro-
perty with the payment of pecuniary legacies, Succession Duty
is to be paid on such proportion of the legacies as falls to be
satisfied out of the real property so charged."

As to persons dying on or after the Ist July, 1888, legacies
payable out of or charged upon real estate, or the proceeds
thereof, are not chargeable with Legacy Duty but with
Succession Duty (>•).

Although where under the doctrine of election a legatee
surrenders his own property Legacy Duty is not payable on
the personal property of the legatee so given up, yet where a
testator devises his own real estate to A. and bequeaths A 's
personal estate to B.. formerly Legacy Duty, and now Succession
Duty, IS payable on the value of the personal estate so charged

ij>) na Oeo. III. c. -.2, 8. 21,

(?)39 Oeo. III. c. 73; and sec
Finance Act, 1894, s. 15, as to power

to remit Estate Duty.

(/•) 61&52 Vict. c. 8,8. •'I ('•).
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on the testator's real estate («). The same principle ppp'.iti^i

and duty is payable where a sum of money is to be i aid by

a devisee to a legatee as a condition of the devise (<).

Leasehold property is chargeable with Succession i>i;ty m
real property under the Succession Duty Act, instead of with
Legacy Duty (h).

" The term ' real property * includes all freehold, copyhold,

customary, leasehold, and other hereditaments, and heritable

property, whether corimroal or incorporeal, in Great Britain

and Ireland (except money secured on heritable property in

Scotland), and all estates in any such hereditaments "
(j-).

" The term ' personal property ' does not include lease-

holds, but includes money payable under any engagement,
and money secured on heritable property in Scotland, and all

otiier property not comprised in the preceding definition of

real property "
(y).

"The term 'property' alone includes real property and
personal property " (z).

" The term ' trustee * includes an executor and adminis-

trator, and any person having or taking on himself the

administration of property affected by any express or implied

trust.

The term ' succession ' denotes any property chargeable

with duty under the Act 16 & 17 Vict. c. 51 " (a).

"Every disposition of property, by reason whereof any
person Incomes beneficially entitled to any property, or the

income thereof, upon the death of the deceased, either

immediately or after any interval, either certainly or con-

tingently, and either originally or by way of substitutive

limitation ; and every devolution by law of any beneficial

interest in property, or tlie income thereof, upon the death of

the ('eceased, to any other person, in possession or expect-

ant', , is deemed to confer on the person entitled by reason

Lease lOldi^

" Iteiil pro
pcrty."

" Personal
projierty."

" I'loiierty."

" Trustee."

" iSnccrssion.'

What dispo-

sitions and
devolutions of
property
confer succes-
sions.

(x) I,aiiro c. Glutton, (IS.Il) 1.1 I».

131.

(0 Aff..(ien. t. Wymlliam, (I8»!2)

1 Hurl, k V. .-.71
; ui-l soc WilliBms

(loth id.) 183S, n. (w).

(«) If. & 17 VIct. c. .'il. ss. I, I'.t.

{r) /hi,l.,a. 1.

(y) /*"/.

CO Ibid.
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EXECUTORS.

Of any such disposition, or devolution, a 'succession': and
the term • successor

' denotes the person so entitled : and the
term predecessor- denotes the settlor, disponer. testator,
ohhgor, ancestor, or other person, from ^hom the interest
of the successor is or shall be derived "

(b).

"Joint tenants, taking by survivorship, are deemed
successors ' (c).

"Powers of appointment, when executed, confer sue-
cessions "

(rf),

"Extinctions of determinable charges, such as dower
widow 8 joniture, rentcharges. annuities, and other charges,
whether of income or principal, confer successions "

(e).

"Dispositions, accompanied by the resen-ation of a benefit
to the maker, confer successions "

(/).
"Dispositions to take effect at 'periods dependent on

death, or nmde with an engagement, secret trust, or arrange-
ment or made for evading duty, confer successions "

(f,)"If reversionary property, expectant upon death, be vested
by alienation, or other derivative title, in any person otherthan the person originally entitled under the before-mentioned
dispositions or devolutions, the Succession Duty is to be pay-
able at the same rate and time as if no such alienation had
been made, or derivative title created "

(//).

" Succession Duty is payable in respect of successions to
real and personal property passing upon the death of the
deceased, and in respect of charges on real property made
by the deceased, whether in exercise of any power or otherwise
and on the proceeds of sale, or principal value of real pro-
perty directed to be sold by the Will of the deceased, or sold
under a power contained in such Will, whether given by way
of annuity or in any other form "

(i).

" The duty on a succession to real or leasehold property

(*) Sect. 2.

(O Sect, 3.

((0 Sect. 4.

W Sect. T).

(/) Sect. 7.

iff) Sect. H, but see jHi»t, p. 190 as to

the rate of duty where there is «
secret trust,

(*) Beet. l.->, ami see Williams fioth
ed.) 1809,

^

(') Sect. 4, and see Williams (10th
ed.) 1794, 1802,
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IS a first charge o/. the interest of the successor in the pro-
l^erty; and the successor and trustee, &c., are accountable for
its payment " (k).

" The duties on successions to personal property, charges Mwie of pay.
on real property, and to money from the sale of real pro-

'"*°*-

perty under any trust for sale, are to be paid in the same
manner as the duties on legacies."

"Where the successor is competent to diapoae of the real Keal proi,eity

nfToT^owTi''*^
'" ^" succession, within the meaning ^^'itrcom.

01 s. 22 (2) (a) of 57 & 68 Vict, c. 80, the value for the purpose P«'««t *«

of Succession Duty is the principal value of the property, after
''"''°'^ °^"

deducting the Estate Duty payable in respect thereof on the
said death and the expenses, if any, properly incurred of
raising and paying the same, and the duty is a charge
thereon, and is payable by the same instalments as Estate
Duty on real property, with interest at the rate of 3 iier
cent, per annum, from the expiration of twelve months after
the date on which the successor became entitled in possession
to his succession or to the receipt of the income and profit
thereof. The principal value is to be ascertained in the same
way as for Estate Duty. See the Form A—2 issued to the
executor with the Form of Inland Revenue affidavit."

" By s. 22 (2) (o) of the same Act a person shall be deemed
competent to dispose of property if he has such an estate or
mterest therein, or such general power as would, if he were
8ni jmis, enable him to dispose of the property, including a
tenant in tail whether in possession or not ; and the expres-
sion 'general power' includes every power or authority
enabling the owner or other holder thereof to appoint or
dispose of property, as he thinks fit, whether exerciseable by
instrument inter vivos or by Will or both."

"Where the successor is not competent to disiwse of the Real property
real property comprised in his succession within the meaning

^i^*,! fg"^,;^
of 57 & 58 Vict. c. 30 his interest is considered as an annuity, competent to

equal to the annual value for his life or for any lesser periotl
'^'"'"^ °^"

during which he shall be entitled thereto, and the value of

(*) Sect. 42.
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such annuity is calculated by the tables annexed to the
Succession Duty Act, and the duty chargeable thereon is pay.
able by eight equal half-yearly instalments, the first to be
imid twelve months next after the successor shall have become
entitled to the beneficial enjoyment, and the seven following
instalments at half-yearly intervals of six months each, from
the day when the first instalment becomes due, or at the
option of the successor, by two equal moieties, whereof the
first moiety shall be paid by four equal yearly instalments,
he first of such instalments to be paid at the expiration of
twelve months next after the successor shall have become
entitled to the beneficial enjoyment of the real property in
respect whereof the same shall be payable, and the three
following instalments at yearly intervals to be computed from
the day on which the first instalment shall have become pay-
able; and the second moiety shall be paid on the day for
payment of the last instalment of the first moiety, or, if not
so paid, shall be payable by four equal yearly installments,
with interest at the rate of three pounds per centum perannum from such last-mentioned day on so much of the
second moiety as shall for the time being remain unpaid, the
hist of such instalments, with the interest, to be paid at the
expiration of twelve months from that day."

" If a successor, not competent to dispose by Will of a con-
tinuing interest in the property, die l)efore all the eight half-yeaWy instalments be due. the remaining payments cease ; or.m the event of his exercising his option to pay by two eoual
moieti ,s. and dying before the day for payment of the ast
instalment of the first moiety of duty, the duty is reduced by
so much as would have ceased to be payable if the duty hadbeen payable by eight half-yearly instalments -

(0.
•• But in the case of a successor who shall have been com-

l>etent to dispose by Will of a continuing interest in the
property the instalments of duty unpaid at his death do not
cease to be payable " (w).

" In estimating the annual value of lands used for agricul-
(.0 Sect. 21 ; .>1 Vict. c. H, s. 22.

(«') 57 & 58 Vict. c. 30, s. 18.
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tural purposes, houses, buildings, tithes, teinds, rentcharges,
and other property yielding or capable o£ yielding income not
of a fluctuating character, an allowance will be made of all
necessary out-goings "

(«).

" The Succession Duty for timber (not being coppice or
underwood, yielding profit yearly), is, where the duty is not
payable upon the principal value, to be paid upon sales
exceeding 4-10 yearly. The whole duty may be commuted "

(«).
Duty is only chargeable under s. 23 in respect of timber

aold, and does not attach to growing trees sold with the pro-
perty. It does not extend to the sale moneys of timber from
trees which were not growing upon the property when the
successor became beneficially entitled in possession.

" The Succession Duty on advowsons, when sold, is payable
on the purchase money "

(p).

"Where property is Bubject to lease, and a further lease is
made, Succession Duty is payable on fine, &c "(q).

" The yearly value of any manor, opened mine, or other
real property of a fluctuating yearly income, is to be calculated
upon an average of past profits or income as shall be agreed
upon

;
but where the circumstances do not admit of such

agreement recourse is to be had to a per-centage upon the
saleable value " (i).

" Sums charged on real property, and money from the
sale of real property under any trust for sale, are chargeable
with duty as successions to personal property "

(«).

" The regulations for the payment of duty on legacies
apply to successions to personal property."

" No allowance is to be taken for any incumbrance created
or incurred by the successor, but allowance may be taken for
all other incumbrances. Against real property, only the
annual interest of the incumbrance is to be deducted "

(t).

" Where the Succession Duty is payable upon the principal

187
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(«) 10 & 17 Vict. c. 5l,s. 22.

(<») Sect. 23.

(p) Sect. 24.

(?) Sect. 2.>.

(r) Sect. 2»J.

W Sect. 2!t.

CO Sects. 34. 35.
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EXECUTORS.

value, the capital of the incumbrances, including the capital-
ised value of terminable charges, can be deducted."

"Accountable iiersons are to give notice of successions to
the Commissioners of Inland Revenue or their officers, at the
time of the first payment, delivery, retainer, satisfaction, or
other discharge of personal property, or any part thereof, to
or for the successor or any person in his right; and in the
case of real property when duty shall first become payable;
and deliver a full and true account of the property, for the
duty whereon they shall respectively be accountable, and of the
value thereof, and of the deductions claimed, together with the
names of the successor and predecessor and their relation to
each other, and all such other particulars as shall be necessary
or proper to ascertain the duties fully and correctly " (m).

" The penalty for not giving notice or deUvering an account,
is. for every month of delay. £10 per cent, upon duty calculated
as if payable at the ra*e of £1 per cent" (r).

" All Legacy and Succession Duties can be paid personally^
or by an agent, at the Estate Duty Office, Somerset House,'
where also the proper forms can be obtained."

"Executors, trustees, or their agents residing in the
countrj-, will be supplied with the necessary forms on apply-
ing to the Collector of Inland Revenue, or at any Post Office
issuing money orders. When the forms are properly filled up
they should be transmitted by post, addressed 'The Secretary,
Estate Duty Office. Somerset House. London, W.C.,' for
examination, and when the receipts and accounts are found to be
correct, instructions for the payment of the duty will be given."

The Forms in use are :

—

(Legacy Duty.)

No. 1.—For specific and pecuniary legacies. For shares
of residue, where the amount of the residue ha»
been arrived at by a general account on the Form
No. 8, and (in duplicate) for an account supple-
mental to that account.

(«> '^*- *^'-
(r) Sect 46.
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No. 2.—For instalments of Legacy Duty on annuities.
No. 8.—(In duplicate.)—For general residuary accountn.

(SuccessioH Duty.)

No. 1.—For pecuniary legacies.

No. 4.—(In duplicate.)—For personal property (includ-
ing settled funds, money charged upon or arising
from the sale of real property, and the proceeds of
sale of church patronage) where the property is at
once taken absolutely, or by different persons in
succeswon, all liable to duty at the same rate, and
the duty is chargeable upon the capital.

No. 5.—(In duplicate.)—For personal property chargeable
by way of annuity, including annuities charged
upon real estate.

No. 6.—(In duplicate.)—For real property, including lease-
holds, taken for life.

No. 6-1.—(In duplicate.)—For real property, including
leaseholds, where the successor is competent to

dispose of the property within (he meaning of
57 & 58 Vict. c. 30.

No. 7.—For the second and subsequent instalments of
Succession Duty on real and personal property (to
follow the Form No. 6).

No. 7-1.—Ditto (to follow the Form No. 6-1).

No. 8.—(In duplicate.)—For the proceeds of sale or prin-
cipal value of real property directed to be sold or
sold under a power.

No. 9.-(In duplieate.)-For the cesser of terminable
charges upon roal property where the successor
is NOT " competent to dispose."

No. 10.—(In duplicate.)—For the proceeds of sale of
timber.

Bates of Duty payable on Legacies, Annuities, and Residues.

"Every pecuniary legacy or residue, or share of residue,
although not of the amount or value of i'20, is chargeable

189
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of legatee.

Title under a
•ecrct trust.

EXBCUTORS.

^ith duty by the 44 Viet. cap. 12, gee. 42. Where the whole
of the personal property doea not amount to t'lOO no Leaacy
Duty 18 chargeable (48 Vict. cap. 14, sec. 18.)."

The following are the rates of duty .nd in filling up the
egacy receipts, and the declaration in the residuary account
the consanguinity or description of the legatee or annuitant
mnit be in the following words of the Act:—

Brother-, nn.l ftlMcrti of the det-eadcd, or their dcwen.Iai.t. *3 per cent.

*> per cent.

iE»> per cent.

*I0 per cent.

The husband or wife of the deceased is not chargeable
with duty. A legatee, whose husband or wife is of nearer
relationship to the deceased, is chargeable with duty at the
rate at which such husband or wife would be chargeable.
Kelations of the husband or wife of the deceased are charge-
able with duty at f10 per cent, unless themselves related in
blood to the deceased."

It is material to point out that where there is a secret
trust, or where there is a right created by a personal confidence
reposed by a testator in any individual, the breach of which
confidence would amount to fraud, the title of the party claim-
ing under the secret trust, or claiming by virtue of that
personal confidence, is a title dehors the Will, and which
cannot be correctly termed testamentary (,t). The rate of
duty depends on the consanguinity of the legatee, therefore
by such a secret trust, or personal confidence, the parties may
escape from payment of duty altogether, or very nearly so.
by a testator giving the property to his wife (in which case
there is no duty payable) or to a chUd (in which case the duty
is only 1 per cent;), although it may really be intended to give
It to strangers in blood {r).

('T) Cullen r. Att.-Gen., (18<i(;) L. B.
1 H. I,. 190, per Ld. Westbnry.

(»•) Ibid., see per Ld. Cranworth.
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Persong paying or receiving any legacy, residue or nhare Penaitie..
of residue lial.le lo duty, without taking or signing the proper
receipt for the same, will !» subject to a penalty of f10 per
cent, on the amount or value of such legacy, residue, or share
of residue " (tj).

" Every legacy receipt must be dated on the day of sign-
ing. and the duty thereon paid within twenty-one days from
the date thereof, under a penalty of £10 per cent, on the
amount of the duty

; and if the duty shall not be paid within
three months from the date of the receipt, a penalty will then
be incurred of A'lO per cent, on the amount or value of the
legacy "

(z).

" The Commissioners of Inland Revenue cannot under any
circumstances stamp a receipt on which the duty shall not be
paid within twenty-one days from the date, unless the penalty
incurred be also paid "

(a).

Bates of Duty jmyMe on Succeuiom to Real and Personal
Property, Charge, on Real Property, and Money derived
Jrom the Sale of Real Property.

Every succession, although the value thereof shall be less
than £20, is chargeable with duty by 62 Vict.c. 7, s. 10(2)."

"Where the whole succession or successions derived from
the same predecessor upon any death shall not amount in
money or principal value to £100 no Succession Duty is
chargeable (16 Jk 17 Vict. c. 51, s. 18.)."

accounts the consangmn.ty or description of the successorsmmt he in the following words of the Act :—

Brothers «n<l sisters of the predecessor or their descendants

y^ZZlr^Z;!^^^^'' or-gr.ndn.othe; Of the

Persons of more remote consanguinity or strang^re in biood "!

*3 per cent.

*5 j)er cent

£<i per cent.
*10 per cent.

(y) 36 Geo. III. c. 62, s. 28, and see
ante, p. 179.

W Sect. 29.

(«) Sect. 30
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exceeding

"rfc'^nw'
" ^''* *'"••"*"<* °' '»'« 0' ^« predecessor is not chargeable

lecewororof with duty; and a successor, whose husband or wife is of

nearer relationship to the predecessor, is chargeable with
duty at the rate at which such husband or wife would >)e

chargeable. The relations of the husband or wife of the

predecessor are chargeable with duty at 4*10 per cent., unlcHs

themselves related in blood to the predecessor."

" Lineal issue and lineal ancestors of the predecessor are

exempt from the 1 per cent. Legacy or Succession Duty, which
would otherwise be chargeable, where the property passes

under the deceased's Will or intestacy or under his disposi-

tion or any devolution from him, or under any other dis-

position, under which respectively Estate Duty unc!;»' 57 & 58
Vict. c. 80 hns been paid."

"When the net value of the property, real and personal,

in respect of which Estate Dutj under 67 & 58 Vict. c. 80 is

payable on the death of the deceased, exclusive of properly

settled otherwise than by the Will of the deceased, does not

exceed £1,000, and the Estate Duty thereon has been properly

paid, no Legacy or Succession Duty is payable under the Will

or intestacy of the deceased in respect thereoi."

" Money should not be remitted until the proper accounts

have been delivered by the parties, and the amount payable

and the mode of payment have been notified to them."

"The liability to account for and pay duty in no way
depends upon application being made by the commissioners."

" Interest, at the rate of £3 per cent, per annum, must lie

added on all duties in arrear. (59 & 60 Vict. c. 28, s. 18.)
"

Sect. 12 of 43 Vict. c. 14 provides that " When an executor,

administrator or trustee shall have given notice in writing to

the Commissioners of Inland Revenue for any claim to Legacy

Duty or Succession Duty in respect of any fund in his hands
wliich he intends to distribute, and shall have delivered to the

commissioners all particulars which they may require in order

to ascertain the existence and extent of any such claim, he

8b all be at liberty to distribute the fund amongst the parties

entitled thereto, after satisfaction of any claims to duty made

How (liitv to
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by the commiMionem, and shall be entitled to receive from
them a certificate dlMharjnng him from his liability to any
duty in respect of the fund. Such certificate shall not in any
way aflTect the liability of any person other than the penon in
whose favour it is expressed to be given."

Sect. 14 of 52 & 53 Vict. c. 7, provides that "No person
shall under a testamentary document admitted to probate, or
under letters of administration, or under a confirmation, be
liable for payment of any Legacy or Succession Duty, or duty
imposed by this Act, after the expiration of six years from the
date of the settlement of the account in respect of which the
duty is payable, where such account was in all respects a full
and true account and contained all the facts material to be
known by the Commissioners of Inland Revenue for the
ascertainment of the rate and amount of duty; and no triutee
executor, or administrator shall, after the expiration of such
«x years, be liable to such duty if it is proved to the satis-
faction of the commissioners that the account rendered was
correct to the best of his knowledge, information, and belief

-
All information furnished to the commissionere for revenue

purposes is confidential. Copies of affidavits or accounts are
•upphed to the parties who delivered them, or to their
ohcitors applying on their behalf, but not to other persons
without the written consent of such parties, or, if they are
dead the written consent of their legal pe«onal representa-
tives(6),

^

The practice of the commissionere is to decline to produce
documents relating to revenue matters on subptBna unless the
judge at the trial should think any particular document oughtm the interest of justice, to be produced (c)

.

The commissioners may refuse to produce docnments on
the ground that to do so would be prejudicial to the public
service (a).

^

m

Xoliftbility
after 6 years
from M>ttle<

ment of
account.

l)i«oloaureof
contents of
affidavits and
accounts.

Production oa
subpcena of
documents.

(6) Williams (lOtli ed.) 1762
(e) Ibid.

id) Brown's Trustees v. Inland

Revenue (1897) 36 Sc. L. R. 340;
3 Tax. Ca*. 698.
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CANADIAN NOTES.

Ejecutor. rtould deduct the .ucee«lon duty p.y.ble In^P^tot pecuni..^ le^cle.. before p.yi„, the Lou't. ov "r

out nVr '.;"'
"**""*" *-^« °» ^'^' ^ P«y the du^out of the re.,due left .fter p.ym» the iJZ in f"uKennedy v. Protestant Orphan.' Home (1894^25 OR Si

hi, ^e.^Tt'*'' "f
'''" ^'•^^"^ *™'*'^ **» •°^"* • portion of

hu brother C. and .t their di^retion to pay c. aportion of the principaJ, and after the death ^f C., topay the principal remaining to such use. and purposes a. C
.hould by deed or will appoint. B. died in 1891^ y^b. ore «,e passage of the Succession Duty Act. C. died b1897, having «e-«,sed hi. power of appointment by willmade in June. -<

. it was held that the fund in qu

j"
dd not pa« with.^ the meaning of the Act by the exercis^

under the instrument creating the power, and not by virtu!of the power itself. It was also held that the Act m^^
construed as applying only to deaths occuring after itTpw!«ge. Atty..Oenl. v. Parker (1898). 31 N.S.B^2

duty at the rate of 5 per cent, under section 4 of the British

Where the deceased died domiciled within the provincethe proceeds of a life policy payable at death. witLrt^

c';:dTtb"
°''"*"^' '° *^ ''"°^» °^ * ben;ficia"

no to n !'
"."^"''^ "*"**^^° "'^^^ «»« province, andnot to property which can only be deemed to be siLte
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A direction that a sum of money be payable yeariv « .

If a non-reaident decea«,d die. leaving a debt or cho-in aeon a. p.rt of hi. property the reaid'nce of he d1^

Montreal (1876). 38 uic.B 375
' '' '''"•* ^'^

A/RVrri897'"*',r"''*'
""'**^ *'"' «"«* Columbia

Z!: :! • ^' *'• "^' '° «*Pe«* 0' the real estate of «

- i
"c^-cjuHJu, out 18 Chargeable against th« Hiffa.

expense of the residuary legatees «.»«/! flL *'
OLR "iQi a , „

«8aiees. /fe BoZ«<cr (1905). 10^UR 591. See also Re Bottand (1902) 3 QLR JrManning y. Robinson (1898) 29 OR 4«a ^ \, .
'

(1903). 6 O.L.R. 292. '
""^ ** ^'»''*''y

hanroTth: niiifTrr'rV"" *'^ ^°*^*« *o *»>«

between t^l "' n ,ff Tf '^ "'''"* **' «° ''^««'»«°t
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*** ^^ * '^«'"''' "»'''^w *'««»«, it

(1903), 5 O.L.R. 167.
^ "'""*"' ''• ^'''^^
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lield that the conveyance could not be deemed to have been

7^'Zrr*^'-*'""
"' ^''''^ *'*'''° '^'^on 4, sub-section

whth i
"*"" *'*''*° Bub-section (c) of that section,«h^h read .n connection with the interpretation section

whereby property include, real as well a, penK,nal estate, andwas subject to duty. Re George Roach (1905). 10 O.L.R:m
Succession duty is payable in New Brunswick on deposit Depo.lt.receipts issued by a branch of the Bank of British Ch ^^'

Anjenca ,n New Brunswick, payable to a person domicilii

w7 T\ ^'' """^ ^- ^''^^^ (^^«). 37 N.B.R. 558Where the deceased had an insurance on his life the doI- Uf..cy being made payable in his lifetime to his wife and the
'^^"-

^oun was after his death paid to her, it was held that h

estate for the purpose of affixing the amount of succession

instate (1908). 44 C.L.J. 461; 28 C.L.T 575

27 N J.R i^e'"""'"*
"' '"*^- ^^^ ^'«'«'^ ^'-'"« (1895>.

The powers of a provincial legislature in Canada beinetnctly hm.ted to "direct taxation within the proW ''

any attempt under a Succession Duty Act to levy a tax1moveable property locally situate outside the province s ^yond their competence. Woodru/T v Attu-G^u Z n
(1908), 12 O.W.R. 611 ; 24 T L R 912 !

""'

of Ontario Court of Appea, ('^ OLR "I^^V"'"""*
judgment of Palconbridge. CJ 9 O wIr i8

"'""'

As to legislation in Alberta on this subjeci see OrHinances, 1903. Ch. V.
""ojeci. see Urdm-

As to the Quebec Succession Dutv Act ««« r j.

Manuel (1903), A.C. 68.
' '*' ^•
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OF THE ESTATE OF AN EXECUTOR OR ADMINISTRATOR.

Thus, an administrator may have an action of trespass (e)
or trover for the goods of the intestate taken by one before the
etters granted unto him ; otherwise there would be no remedy
for the wrong done (/).

So the grant of administration will have the effect of
vestmg leasehold property in the administrator by relation so
as to enable him to bring actions in respect of that property
for all matters affecting the same subsequent to the death ofthe intestate and so as to render him liable to account forthe rents and profits of it from the death of the intestate (a).

Bo where a person, acting on behalf of the intestate's
estate enters into a contract before grant of administration,
on letters of administration being granted to him the
administration will have relation back, so as to entitle him as
administrator to sue upon it (A).

But this doctrine of relation back on the grant of adminis.
tration would seem to apply only where it is for the benefit ofthe es ate, and to enable the administrator to sue for its
protection (i).

nf
/" fj T"!"^

^-^"^ itwas stated by Wills. J., to be a principle
of law that where work is done on the credit of the estate by

J^Z'T 7 ^^ *'*«'--^'-^« obtains administration anJ
ratifies the contract, the estate is bound if the work done isfor the benefit of the estate. In that case however the
^Iministrator refused to ratify work done by a solicitor relat!mg to the es ate before the grant of administration, and it washeld the solicitor could not recover. This decision ZLaffirmed on appeal (k), but Lord Esher. M.R.. doubted whetherthe administrator, after he became administrator, and so wasacting m the interests of other persons, could have ratified apnor contract made with himself; and Lindley, L.J., said "We
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W Tharpe r. Sfnllwood (1843) 12
L. J. (N. S.) (C. P.) 241, where all
the authorities are considei'Cil.

(/) Long r. Hebb. (1652) Sty. 341

;

Foster r. Bates, (1843) 12 M. k W. 226,
233

; and see Williams (10th ed.) 469.

(y) See Rex r. Horsley (Inhabitants
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of), (1807) 8 East. 405. 410,

Ellenborough.

(A) Bodger f. Arch, (1854) 10
Exch. 333; and see also Foster n
Bates, uU tnp.

(0 Morgan r. Thomas, (1853) 17
Jur. 283.

O) (1886)18Q. B.D.I 16.
per Ld. (J) la Q. b. D. 234.
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have not to determine whether if the administrator had
decided to pay these costs he could have recovered them from
the estate."

There is no general equitable principle that where a person
takes property on which labour has been expended and gets
the benefit of that labour he must pay for it (l) ; and there is
certainly no rule of law or principle of equity which obliges
the administrator to pay, as administrator, for work which he
has not ordered and which has not been done for him (w).

It would seem that as to real estate coming within
the operation of the Land Transfer Act, 1897 (60 & 61 Vict,
c. 66), s. 1, in the absence of and until the constitution of a
personal representative of the deceased the legal estate will
devolve on the heir-at-law (n) ; and that upon administration
being taken out, the grant will have the eflfect of vesting the
land in the administrator by relation, so as to enable him to
bring actions in respect of that property for matters affecting
the same subsequent to the death of the intestate (o).

But the relation back shall not divest any right legally
vested in another between the death of the intestate and the
commission of administration ; for instance, an execution sued
out on the goods of the tenant of an intestate landlord before
grant of administration has priority to the administrator's
right on his appointment to a year's rent under 8 Anne
c. 17(i)).

Although on the grant of letters of administration the
administrator is entitled to all the rights which the intestate
had at the time of his death vested in him, yet no right of
action accrues to the administrator until he has obtained the
grant. Consequently in an action for wrongful conversion (q),
or in an action on a bill of exchange payable to but accepted

(0 See He English and Colonial
Produce Co., LUl.. [19(Mi] 2 Ch. 435.

(///) He WatMon, (1887) I'J Q. B. D.
•23i, 236, per Ld. Esher, M.R.

(«) See i)er North, J., in John r.

John, [1898] 2 Ch. 573, 576.

00 Sec per Stirling, L.J., In the

Goods of Pryse. [1904] P. 301, 3o3.

(/») Waring r. Dewbury, (1 71 7) Gilb.
Eq. Bep. 223; Williams flOth el.)
471.

(y) Pratt r. Swaine, ( 1 828) s B A; C.
285.



OF THK ESTATE OF AN EXECUTOR OR ADMINISTRATOR.

after the death of the deceased (r), the Statute of Limitations
begins to run from the date of administration, and not from
the day of the wrongful conversion of the goods, of the
deceased or the day of payment of the bill.

But the Stat. 3 & 4 Will. IV. c. 27 (" An Act for the limitation
of actions and suits relating to real property and for simplifying
the remedies for trying the rights thereto "). s. 6. enacts that
for the purposes of this Act an administrator claiming the

estate or interest of the deceased person of whose chattels he
shall be appomted administrator, shall be deemed to claim as if
there had been no interval of time between the death of such
deceased person and the grant of the letters of administra-
tion Ihis section appUes to an administrator claiming a
chattel interest in land(.), and to cases arising under s. 40 as
well as to cases arising under the earlier part of the Act (t),
but not to any claim not within the purposes of the Act.

Sect. 2.-0/ the Quality of the Estate.

The interest of an executor or administrator in the goods
of his testator or intestate is not the same as in his own
goods; the reason given is, that he has them not in his

bu. the minister and dispenser and distributor of these
goods («). Consequently writs of execution upon judgments
against executors are to levy so much of the goods^ the
testator in his hands to be administered ; considering them, in
his hands, still as the testator's. And the goods of a testator
in the hands of his executor cannot be seized in execution of a
judgment against the executor in his own right (r). So if the
executor die intestate, or on the death of an administrator, the
goods of his testator, or intestate, vest not in his administra-
tor but in the administrator de bonis non of the original
testator or intestate (x). And even before the stat. 88 & 84
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(0 Murray r. East India Co., (182n
5 B. & Aid. 2t»4.

(*) //<' Williams, (18H6)34C. D.5.-.8.

(0 Un Bonsorand Smith's Contract
(1«84) 31 C. D. hM in note.

(i») 9 Rep. 88 b J Winter, Off. Ex.
192 (14th ed.).
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Viot. c. 28, if he committed felony, or treason, although he
forfeited his own goods, yet those which he had as executor or
administrator were not forfeited (y).

Where an executor carries on a business under the direc-
tions contained in the Will of the testator, and in that
character contracts a debt, the debt i& one for which an action
must be brought against the executor personally, for which
judgment must be obtained de boni$ propriU of the executor,
and no action can be successfully brought against the executor
as executor, and no execution can be had de 6o»t« teitatoris,
since the debt was not the debt of the testator. The right of
the executor to indemnity out of the assets of the testator, and
of the creditor to stand in his place to that extent, is another
matter (;).

But lapse of time and an enjoyment of the assets in a
manner inconsistent with the trusts of the Will, coupled with
the consent of the beneficiaries, may, however, raise an infer-
ence of a gift of the assets by them to the executor and entitle
his judgment creditor to take them in execution (a).

A similar inference may be drawn from the conduct of the
testator's creditors to the executor, so as to preclude them
restraining a creditor of the executor from selling the testator's
leaseholds under an execution for his own debt (6).

On the bankruptcy of an executor or administrator the
property passing to the trustee in the bankruptcy does not
include the property of the deceased, since being property
held by the bankrupt on trust for other persons it is not
property which can be in the order and disposition of the
bankrupt with the consent of the true owner and divisible
among his creditors (c).

Where the deceased carried on business in partnership, and
the business after his death is continued by the surviving partner
who subsequently becomes bankrupt, the settled rule is that

(y) See ante, p. 21; Williams
(10th ed.) 474.

(.-) -Be Morgan, (1881) 18 C. D.
93 ; and see/wrf, p. 381.
(a) He Morgan, ubi tup.

(A) Ray r. Bay, (1815) Coop. 264.
('•) See 4« & 47 Vict. c. :.2, s. 44 (1)

and (iii.)
; Kitchen r. Ibbetson. (IS?.^)

L. R. 17 Kq. 46, 4l».



OF THK ESTATE OP AN EXECUTOR OR ADMINISTRATOR.

the joint estate must be applied in payment of joint creditors,
and the separate estate in payment of separate creditors (d).

So in respect to land, no merger can take place of the
estate held by a man as executor or administrator in that
which he holds in his own right, yet when the executor or
administrator is the only person entitled, as residuary legatee,
or next-of-kin, to the beneficial ownership, and all the debts
are paid, he will have the term in his own right, and it may
become merged if such is the intention (e).

Notwithstanding a statement in Toller (/), and dicta in
old cases («/), to the eflfect that at law an executor paying with
his own money a debt of his testator may elect to take any
specific chattel as a compensation, the equitable rule, which
now prevails, would seem to be that in such case he cannot
acquire as a purchaser an absolute title to specific chattels (h).

But where the debt due to the executor of an insolvent testator
exceeds the value of the testator's assets, the executor is not
bound to realise the assets, i.e., convert them into money,
before exercising his right of retainer, but is entitled to retain
the assets in specie in satisfaction of his debt (i).

In Elliott V. Kemp (k) Parke, B., is reported to have said
that an administratrix might acquire a title to chattels by
appropriating tliem to herself as her own share without any
agreement with the other next-of-kin entitled under the Statutes
of Distribution. But it is submitted that an administrator
cannot so appropriate except by agreement with the other
persons entitled to share, since it would in eflfect be con-
stituting himself a purchaser thereof from himself, which the
law does not allow (/),
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00 £jr iMi-te Morley, (1873) L. 1{.

« Ch. 102t;; Jle Molor, (1879) 12
C. 1). 917 ; 13 C. D. 465 ; and see
pvft, p. 3t)S.

(O See Williams (10th ed.) 478, and
Jiiut, \t. 2.">2.

(./) Toller (.-.th ed.) 238.

(y) Klli.jlt r. Kemp, (1840) 7
M A: W. 30(1, 313. per I'arke, B. ; and
tee Williams (10th ctl.) 482.

(A) Hearn r. Wells, (1844) 1 Coll.

333, \tev Knight Hruce, V.-C.

(0 Jte Gilbert, [1898] 1 Q. B. 282
;

approvetl in Jle Bhoades, [18991 2
Q. B. 347.

(*) (1840) 7 M. & W. 30ti, 313.

(0 See Williams (10th »!.) 484, n.

(/) ; see also as to appropriBtion,7w»/,

p. 502.
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Sect. 8.-0/ the Qmntihj of the Ettate.

Tlie whole of the personal estate of the deceased vesis in
his personal representative or representatives, and in the case
of deaths after the 81st DecernW, 1897 (that is after the com-
menceiiientof the Land Transfer Act, 1897). the wholeof the real
estate also (including any real estate over which the deceased
has exercised a general power of appointment), other t'tan and
except land of copyhold tenure or customary freeholds in any
case in which an admission or any act hy the lord of the
manor is necessary to perfect the title of a purchaser from
the customary tenant (m), but including equitable estates or
interests in copyholds (h).

Proi)erty in whith the deceased had merely a joint estate
or interest passes to the survivor, and does not vest in the
deceased's personal representative («).

Except in the case of trusts executory, limitations which
confer an estate in joint tenancy at law, will have the same
effect in equity, when there are no circumstances which afford
grounds for a departure from the rule of Uw; so that where
two or more persons purchase lands, and advance the money
in equal shares, and take a conveyance to them and their
heirs, there is a joint tenancy (j,). But joint tenancy is not
favoured in equity, and Courts of Equity will lay hold of any
controlling circumstance to prevent a survivorship and create
a trust. Thus if a joint purchase is made in the name of one
of the purchasers, and the other pays or secures his share of
the purchase-money, he will be entitled to his share of the
purchase as a resulting trust. So if two persons advance a
sum of money by way of mortgage, and take a mortgage to
them jointly, and one of them dies, his representatives will l>o

entitled to his proi^rtion as a trust; for the nature of the
transaction as a loan of money repels the presumption of an
mtention to hold the mortgage as a joint tenancy. So if two

(»0 fiO ic 61 Vict, c. «5. B. 1.

(«) He Somerville 4: Turner's Cou-
tract, [l!»«i3]2Ch. 583.

(tf) See Williams (10th cd.) -180.

(/') Smith's Comp. of Law of Ileal

and Personal Property (5th ed.).s.(iO.->.

As to the rights inter»eot joint owner*
and joint tenants see Kennedy r. Do
Trafford, [1897] A. C. 180.
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l^rsons jointly purchase an estate, and pay unequal proportions
of the purchase-money, and take the conveyance in their joint
names, ni case of the death of either, there will be no sunivor-
ship, but they will be deemed to have purchased as in the
nature of partners, and to have intended to hold the estate
ni proportion to the sums which each advanced (</). So if
two or more make a joint purchase of land, and afterwards one
of them lays out a considerable sum in repairs and improve-
ments and dies, this shall be a lien on the land, and a trust
for the representative of him who advanced it, as being iu the
nature of a joint undertaking or partnership (,-).

On a purchase by two persons, contributing the purchase- Parol evi.money in equal shares, parol evidence of surroui.dinc
'**"'*

°V
circumstances and of subsequent dealings is admissible, not- -^"^nle.
withHtHuding the Statute of Frauds, to prove an intention to Xll^ll^
hold in severalty, but it would seem that parol evidence of

*'""•

statements of intention is not admissible («).

There is an exception to the ju, accvetcemU or right of .Tinciple,

«

survivorship as incident to joint tenancy in favour of partners • '".P"''""*

the maxim of the common law, j«, accrescendi inter mercatorc's
'

"'''

probencncw ammercii locum mn halKt, being applicable. On
the death of a partner, although a Court of Law may. in general
view the partnership property only according to the state of
the legal title, the legal personal representative of the deceased
partner has a general lien upon the surplus partnership assets
in respect of his interest in the partnership on taking the
partnership account. This lien, however, does not interfere
with the right of the surviving partner to deal with the
separate properties, real and personal, belonging to the
partnership for the purpose of realisation, and to give a good
title to persons deahng in good faith with him in respect of
those properties either as purchasers or mortgagees (t). So with
respect to choses in action, though the right of the deceased
joint tenant devolves on his personal representative, the

(?) Story's Eq. Jur., § 120<

(»•) I-ake r. Oilwoii, (1729) 1 Eq.
Cas. Abr. 291.S. 3.

(*) Harrison r. Barton, (1860) 1

J. & H. 287.

(,t) lit Bourne, [1906] 1 t|,. \\;\

aud(C. A.)[l!HKi]2Ch. 427.
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remedy survive* tc. b» companion, who alone must enforce thenght by acfon. And it ha. been doubted whether the rule /«,
accre,crHd^ inter n^ercatore, pro be,u/icio commercii locum nonhaUt can in any ca.e be enforced but in a Court of Equity («).

Except in the cat* of a limited partnership registered in
accordance with the provisions of the Limiti Partnerships
Act. 1907 (x), a partnership is dissolved by the death of a
partner, and in the absence of any agreement between the

ZtiZ\ I"
••«P"«'°t««v« of the deceased partner are

entitled to have the partnership business wound up and dis-
po^ed of. and the rights of the surviving partner or partnersmid the representatives of the deceased partner will be
regulated by the provisions of the Partnership Act. 1890 (u)

Sect. 38 of the Partnership Act. 1890. provides that "
afterhe disso «t.on of a partnership the authority of each partner

to bind the farm, and the other rights and obligations of the
partners, continue notwithstanding the dissolution so far asmay !>« "ecessary to wind up the aflfairs of the partnership,
and to complete transactions begun but unfinished at the time
or the dissolution, but not otherwise."

Sect 42 (1) provides that " where any member of a firm
has died or otherwise ceased to be a partner, and the surviving
or eoiitmuing partners .airy on the business of the firm with
Its capital or assete without any final settlement of accounts
as between the firm and the out-going partner or his estate,
then in ihe absence of any agreement to the contrary the
out-gomg partner or his estate is entitled at the option of him-
self or h.8 representatives to such share of the profits made
since the dissolution as the Court may find to be attributable
to the use of his share of the partnership assets, or to interest
at the rate of 5 per cent, per annum on the amount of his
share of the partnership assets."

And by 8. 44, in settling accounts after a dissolution " the
assets of the firm including the sums, if any, contributed by

(w) See Smitli's Mercantile Law
(Srd ed.) 14U ; and neejMtt, 366.

(/•) 7 Kdw. VII. c. 24.

(j/) :>A ii .54 Vict. c. 3y. The good-

will of the business if saleabh must be
sold and the proceeds accounted for •

Hill r. Fearis [l»o.5] 1 Ch. 46(i.
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*ho partners to make ap loues or defiwendw of capital, shall
*e applied in the following manner and order :-

1. In paying the debts and liabilities of the firm to persons
•who are not partners therein

;

2. In paying to each partner rateably what is dae from theArm to him for advances as distinguished from capital •

8. In paying to each partner rateably what is due from thenrm to him m respect of capital

;

4. The ultimate residue, if any, shall be divided among the
partners in the proportion in which profits are divisible.''

Although as between the partners themselves one cannotWiate his share of a particular asset from the rest of the
partnership assets, yet as between beneficiaries under the WUl^f a deceased partner, where the partnership is solvent, the
testator IS entitled to treat his interest in any particular^Bet the partnership as something he could sepa^te from^eresto the partnership assets, and give it in a different
direction to his general share in the business, and the benefi-

ZTT **
*° «'"' '^^' '^ ^'' '^'y ''"° ^ the wishes the

111 T""' '.-'°' ''''"'' ""^^^ «"«»^ circumstances,a testator made a specific devise of his share in partnership

Z\^u':^T '''' *''*' ''' •"*'^«" *»- hene&cLen underthe ;VU1. the devisee took it free from liability to contribute
to the partnership debts {z).

A limited partner under the Act of 1907 (a) must be Effect nf.h

203

particulars must state the sum contributed by n,ai am^hether paid m cash or how otherwise, and during the con-tinuance of the partnership he is not at liberty to draw out ori^ceive back any part of his contribution, and is not rable fothe debts or obligations of the firm beyond the amount socontributed (s. 4 (2) ). provided he does not take parti thenianagement of the partnership business (s. 6 (1) ) AlimitLpartnership i, ,,, ,^^,^^, ,^ ^^^ ^J or al„pt ^^^^
hmued partner (s. 6 (2)). I„ the event of the disso uln ofa limited partnership, its affairs shall be wound u^Z

I'artnenhip

him and Act, lao".

(-•) lie Holland, [1907] 2 Ch. 88.
i^) 7 ficlw. VII. c. 24.
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Seneni partnew, unl«g« the Court otberwiM orden (. 6 (8)
) •

and theprovWoDiof the Compeniee Acte. 18ti3 to 1900,andof the
rules made thereunder, except a* otherwiM maj be provided
are to apply to the winding-up by the Court of limit«i partner.
8hi,» with the iubetitution of general partner, for director..
A limited partner may. with the conwnt of the general part-
nen., aiieign hi. ihare in the imrtnership, and upon such an
awiignment the aseignee .hall become a limited partner with
all the right, of the assignor (.. o (6) (6) ) ; but an alignment
•hall be deemed to be of no effect, for the purpo.es of the Act
until advertiwd in the " Gazette "

(.. 10). A general partner)
that 18, any partner who i. not a limited imrtner a. defined by
the Act (.. 8), is liable for all debt, and obligations of the
firm (8. 4 (2) ). Subject to the provision, of the Act the
Partner.hip Act, 1890. and the rule, of equity and of common
law applicable to partnerships, except ao far a. they are
inconswtent with the express provision, of the la.t mentioned
Act, apply to limited partnerships (g. 7).

The circumstance of the decea^d having died in posMs-
sion of good, will not give his i^rsonal representative a title
to sue for them, even against a mere wrong doer, if it can be
shown that the title is not in the plaintiff (b).

But where after hi. bankruptcy a bankrupt acquire, goods
and dies intestate, bo long a. the trustee in the bankruptcy does
not interfere, the title of his administrator is good as aaainst
everyone else («•).

A. i-egards deaths happening Ijefore the commencement of
the Land Transfer Act, 1897. and as regards deaths happening
subsequently in respect of land of copyhold tenure or custom-
ary freehold, excepted from the expression real estate by s. 1
(4) of the same Act, questions may arise on the construction of
AAills whether the legal estate in land is vested in the
executors as trustee, with or without power of sale, or whether
the executors be merely ex officio invested with a power of sale.

r. Kemj), (IH4 , 7(*) Elliott

M. Si W. 30t;.

(') Fyson r. Chambers, (1842) <»

M. ii W. 4«W; and cf. Cohen r.

Mitchell, (1890) 2r. Q. B. D. 262 : and
see Hunt r. Fripp,

[18<»8J 1 Ch. 67-.,

and jwtt. p. 532.

'i
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1

foil ing tlintiiictions
With reference to sncli canes the

nay be nutioec) :

—

A (leviM of I„„d to executors to sell pastes the interest in
It

;
but H devise that executorH shall sell the land, or that

the land shall be sold by the executors, gives them but a
power and no estate passes to them (,/), although under the
power vested in them by the Will they can vest in the par-
«taaaer such estate as their testator had (,).

Where a testator directs his estate to* be disiiosetl of for
oertoin purposes, without declaring by whom the sale shall be
made, if the proceeds are distributable by the executor, he has
tae power by implication (/).

Apart from statute, to enable executors to sell, the power
must either be expressly given to them, or necessarily to be
implied from the produce being to pass through their hands
in the execution of their office, as in payment of debts and
legacies (g).

A charge of the real estate with debts timpliciter does not
give the executors an implied power of sale (A).

Where the estate is devised to a particular person
charged with the payment of debts or legacies, the doctrine of
implying a power in the executorsdoes not apply, since themoney
must be raised through the instrumentality of the devisee, and
iie IS the only person that can make a legal title (0

.1. yi!J
?^""**^ *"^ ^^''" ""^''^ *^*« '^"^^ '°*o °Pe"«on after

the 18th August, 1859. Lord St. Leonard's Act (22 & 28 Vict
c. 36 83. 14 15, 16 and 18) enables real estate, charged by a
testator with the payment of his debts or any legacy, to be sold
or mortgaged m the following events: if the property is devised
by the testator so charged to trustees for the whole of his estate
or mterest therein (A), then, under ss. 14 and 15, such devisees

(d) Williams (10th eU.) 4s»o ; Far-
well on Powera (2nd ed.), p. ti8.

(«) Forbes r. Peacock, (IH43) n
M. t W. 630; and see per Keke-
widi, J., ill Jie Barrow-in-Furness
Corporation and lUwlinson's Contract
,[1903] ICh. 339, 346.

(/) WiUianw (10th ed.) 490.

When power
••(•ale is to be
iniplled.

Effect of
chard* o' real
estate with
debt* or
derise to

Mother
charged
with debta.

Effect <a Loid
St. Leonaid't
Act.

0/) Benthain r. Wiluhire, (1«1») 4
Mad.1. 44. lit. per Leach, V.-C.

^
(A) Doe r. Hughes, (1851) 6 Exch.

(0 Coljrer r. Finch, (1856) 3
H. L. ('. 90.-I.

(*) See In rti Adams and Perry's
Contract, [18!W] 1 Ch. .",54.
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in (rnst, or their aucceBsors in trnst, are the persons to raise

the same by sale or mortgage, but if the property bo charged

is not devised in Buch terms as that his whole estate

and interest therein shall l)ecome vested in any trustee, by
s. 16 the executor is given the like power of raising the

moneys as by as. 14 and 15 is veated in deviseea in truat.

But s. 18 places a limit on the provisions of ss. 14, 15 and 16

by providing that they are not to extend to a devise to any
person or peraona in fee or in tail or for the testator's whole

estate and interest charged with debts or legacies.

It has been held that a devise by way of executory or

springing use, e.p., a devise to the first son who shall attain

twenty-five years of age—is not a devise in fee within the

meaning of s. 18, and in such a case the real estate charged

by the testator with his debts and legacies can be sold by the

executor under s. 16 (O-

There can be no implied power in an administrator to pay

debts, and Lord St. Leonard's Act, s. 16, confines the power

thereby given to executors ; consequently on the renunciation of

the executors an administrator with the Will annexed cannot

exei-cise any implied power, which the executors would have

had under the Will, and has no power to sell real estate by

virtue of that Act (m).

Where a testator by his Will simply directs all his debts to

be paid, such a direction amounts to a charge of all his debts

on all his estates, unless it is countervailed by something

which afterwards appears in the Will (n).

But where a testator directs that his debts are to be paid

by his executors, it is pi-imii facie to be considered that he

means the payment to be made by them out of the funda

which come to their hands as executors (o). That would

apply to leasehold property, but not to freehold. But it is a

question of intention, to be gathered froLi the whole Will,

(J) lie Burrow-in-Fuiness Corpora-

tion nn<i ICawlinson's Contnict, [l!)08]

1 Cli. 33!t.

(w) lie Clay and Tetlcy, (1880) Ifi

C. n. 3.

(») Corser r. Cartwright, (187r.)

L. U. 7 H. L. 731, 73"., per \A.

Cairns.

(«») Wasse r. Heslington, (1834) 3

My. ii. K. 4!«.
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Whether all the property which the testator gives to his
executors shall l>e subject to the payment of his debts.

Where there is a direction that the executors shall pay the
testator's debts, followed by a gift of all his real estate to them,
either beneficially or on trust, all the debts will l)e payable out of
all the estate so given to them. The same rule applies whether
the executors take the whole l)eneficial interest, or only a life
interest, or no Iwneficial interest at all. But. in all the casesm which that has been held, the entirety of the liability has
been thrown on the entirety of the estate (p). The rule
therefore would not apply where all the real estates are not
devised to the executors, and the effect would be to subject a
part of the real estate to the liability and t -exempt other
part (q), or where there are two or more executors to whom
unequal benefits are given by the Will (»•).

But the residuary real estate may be charged by force of
the word •• residue" coupled with the direction to pay debts,
although in the application of the above principle other real
estate Is not charged (•).

Doe V. Hughe$ (t) decided that a direction that debts should
be paid only created an equitable charge and did not enable the
executors to give the legal estate to a purchaser. But in all
cases where there is a devise of the legal estate to the executors
they can give the legal estate, and it is immaterial whether or
not they take the beneficial interest («).

In Wills made as well before as since 1888 a devise to
trustees in trust to pay the testator's debts vests in them the
absolute legal fee. But a mere charge of debts on the lands
devised, the trustees not being directed to pay the debts, does
not enlarge the estate of the trustees (x).

Yet where there is a direction that the debts shall be paid
by the executors, or simply that the testator's debts shall be

20r

Effwt <if

<lir(<vti(iii to

cxvcurora to

im.v dcbtM
followed by
Kift of real

ostAto to
thuiti.

Won!
" resiiiue

"

coupled with
direction to
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residnary
real estate.

Direction to
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Mimplieitff

creates
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Mere charge
of debts will
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(yO //* Bailey, (187») 12 C. D.
26H, 273.

(?) Ibid.

(r) Harris r. Watkins, (1864) Kay,

(() Be Bailey, ubi $up.

(0 (18-.1) 6 Bxch. 223.

(•«) lU Tanqueray.Willaunie and
Landau, (1882) 20 C. D. 405; Ba
De Burgh Lawson, (1880) 41 C. D
668.

(*) Hawkins on Wills, 161.

Otherwise
where debts
are directed
to be paid by
executor,

trustees.
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paid, followed by a devise of real estate to trustees, who arealso named executors, it is to be presumed that i Z Z
TTZ '"'

*Ti*'"
''"'' "'« ^^^'^^o- «^<>«'«^ take "uehan estate as would enable them to pay the debts out of

Stlturf^'^""^,''
''^•"<^^' '"''^'^« machte; o thStatute of Uses wxU not be applied to make them mereconduit pipes of the legal estate (z).

Now under the Land Transfer Act. 1897 (s. 1 (1)). i„ casesof death after the 31st Deceml^r. 1897. real estate (exce^

old T'"''
*^""" '' "'«^--y freehold as metturned m s„b-s. 4) vests in the personal representatives ofth deceased and s. 2 (2) provides that the powers, rights

duties, and liabilities of personal representatives in respect oipersona^^ estate, shall apply to real estate so far as ThTsa„^'

ZZ I"'
" ''

*' u
"'^' ^^^^ "«^« "^ «»^'^"«1 real vestingin them or him. save that it shall not be lawful for some 7vone only of several joint personal representatives, without theauthority of the Court, to sell or transfer real estate. Since

however, the real estate vests in all the executors, the'executors who have proved the Will cannot convey the lega
fee «„,p,e without the concurrence of a co-executor who hanot proved or renounced and to whom power is reserved to

to the testator s real estate in England without the concurrence
of special executors of foreign assets (h)

In the case at lie Tanq,uray.milanme and Landau (c), theCourt of Appeal held, that where executors in whom the Wal

nurcha" .'I!"f«
''"' "^*«« '^''^'^^ -*»> ^^^^^ «purchaser ,s not bound or entitled to inquire whether debtsremam unpaid, unless twenty years have elapsed from tht

testator s decease, but intimated that after the lapse of twentv
years a presumption arises that the debts have been paid
especially when a beneficiary is found to be in the enjoyreni
of the estate, and the purchaser, therefore, in such latter case

(y) Marshall r. Oinj^ell, CXHH2) 21
r. D. 790.

^

(.-) Ifr Rrookp. [1894] 1 Ch. 43.
(a) n* Pawley and London and

Provincial Bank, [1900] 1 Ch. 58.

(*) Jie Cohen's Executors and Lon-
don County Council. [1902] 1 Ch 187
(O (1882) 20 CD 463.
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is put upon inquiry; and, it would seem there is no distinc
tion m thu, respect between a deviae to executom subject to a
charge of debts, and a devise to them upon trust for the pay-
ment of debts. This rule or presumption, however, does not
apply to executors selling leaseholds or personal estate of
their testator. The distinction between real and personal
estate m this respect appears to be that in the one case it is
the exercise by trustees of a mere power of sale, and in the
other It IS the exercise by the executor of the right which the
law gives him as executor to deal with assets vested in him in
that character(d). And it would seem to follow that as to
persons dying since the commencement of the Land Transfer
Act, 1897, real estate vesting in the personal representatives
under the Act will now stand on the same footing as chattels
real m respect of the above rule or presumption.

The mere circumstance that a conveyance or mortgage by
an executor does not purport to b'^ executed by him in that
capacity, but as beneficial owner, is not sulBcient, in the
absence of anything in the transaction to show the contrary
to raise the presumption thrt he was acting otherwise than in
the discharge of his duties (e).

209

Presumption
executor
acted as such
although
expresMd to
convejr as
beneficial

owner.

CANADIAN NOTES.

_

In Diniv Fauquier (1904), 8 O.L.R. 712, where a plain- Lexers oftiff claimed m the action as administrator, the Divisional »dmlnirtr;.
Court held that letters of administration issued after action Sate backand before trial were suflScient to support the action, al-
though the plaintiff, in propria persona, had no interest in
the estate. Street, J., said: "Before the Judicature Act a
distinction was well established to the effect that in an action
brought by an administrator it was necessaiy that letters of

(d) Re Whistler, (1887) 35 C.
D. 661.

(«) Corser v. Cartwright, (1875)
L. R 7 H. L. 731, iJe Venn «,drwru s Contract, [1894] 2 Ch. 101

;

and see Re Verrell's Contract.
[1903] 1 Ch. 66, where under pecu-
liar circumstances a purchaser's
objection to title was allowed; and
»ee also ieaHensoii( 1908)W.N 138
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Administra-
tor cannot
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adminirtration m««t have been granted before action brought,but that u, an action by an executor it wa. aufficient if pro-

under he l'"T'': "*" *'"* ""^ ^^-"*-'- ««« -»under the w^U aud probate waa only neceawry for the pur-pose of pi^ving h,a title, whUe an adminiatrator had no titleexcept under the lette« of administration, and further t^t

Ze:tTT: " r "'"° *' ^-^ -- ^'^^ *« -^oyerot the lettera of adminiatration. The distinction did

the f„'I •
*^^'^P^""'*'• "^^^^^'^ «* «>« «PP««*tion ofthe gene,^ pr„,c,ple aa to relation back of the title

U.C.R. 578 (nght to replevy goods taken before grant

rinn^^ f '
^"^*'* *" """ ''^ administrator ona conb^ct for sale of intestate's business made by

Burrtll (1895), 22 A.B. 356 (right to rely on written
acknowledgment of indebtedness to the estate' madeTat
m:n.strator before grant of administration, ^s a sufficient
acknowledgment within the Statute of Limitations)

An executor's title is derived from the will and not from

l«.ds of a deceased debtor on a judgment recovered againstan executor before probate. Stump v. Bradley (ISeT), 15Or. 30; and where executors before probate unsuccessfuUy
defend an action as executor, they will be held to have ac
cepted office and the judgment and all proceedings thereon
WL'. be valid. McDonald v. McDonald (1890), 17 A R 192

nAr^'rf.fJr''
""' ^'^"' (^®6«>' 1* ^'- 561; Bryce v.'

Beattie (1862), 12 C.P. 409.

An administrator who has accepted letters of administra-
tion cannot resign, renounce or in any way relieve himself
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Of the duties of administrator without the order of the w«l«n
Court of Probate. Jost v. McNeil (1887), 20 N.SR 159- '^l^*''*
Kaulbach v. Mader (1902), 35 N.S.R. 219.

' " '"

Where a widow and children were entitled under a will
to support out of the testator's property, and goods were
supplied for this purpose to the executors, the creditor who
advanced the goods was held to have no charge against the
estate but must proceed against the executors personally
Camphett v. Bell (1869), 16 Gr. 115. An executor is entitled
to take the personal property at its value for a debt due by
the estate to him, and his purchase at public auction of the
testator's personal estate in lieu of money due him is valid.
Yost V. Crombie (1859), 8 C.P. 159.

All assignment by an administratrix of a mortgage, part
of the assete of the intestate, was held valid, though not
therein stated to be executed as administratrix. Yarrington
V. Lyon (1866), 12 Gr. 308.

"^ngion

Carrying on Business.

A testator's direction to his executors to carry on business crrvin.with his surviving partners does not authorizeThe executol^ ^^- "

(lobb), 13 Gr. 81.

An executor who carries on the business of the deceased
for the benefit of the estate under authority conferred by
the will IS personally liable for debts incurred while and for

TT^'^r ™"^ ^"''"'^' "°^ '^''' ^ '^o «1«™ against the
estate. The vendor of the goods, however, has a rfght to be
subrogated to any right of indemnity which the executor has
against the estate in respect of the liability so incurred Inre Braun, Braun v. Braun (1902), 14 Man. L.R 346An administrator who. acting in good faith, and for the
benefi of the estate sells land at public aucti;n, and afterthe sale on the same day, acquires title in himself through the

(18b8), 7 N.S.R. 257; Smyth v. McLean (1868), 7 NSR 310
Per^orial property devised to executors for a purposewhich fails must be distributed by the executor among^e
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next of kin. Estate of Alexander McDonald (1853), 2 N.S.R.
1Z3.

BeMipto hj
OM
executor or
tnutee.

;

Manifest
omisaion of
words.

One executor can receive payment, and make aettlemenr.
irrespective of hi. co-executor and his receipt, will be auffl-
cient Each ha. an independent right over the personal prop-
erty of h« testator, but it is not .o a. respect, trustees. /„ re
Estate of Batk, 12 N.S.B. 604, and see Re Administrator,
Trueman v. Dixon (1878), 18 N.B.B. 33.

Where executor were to take "share and share alike"
and the only charge imposed on them was the maintenance
of the testator's wife, who pre-deceased him, it was held that
they took beneficially. Ballard v. Stover (1887), 14 O.K. 153.

Undisposed of personalty is held by executor, in truat for
the Be,t of kin, unle«. the will shews that the executors are
to take beneficially. Thorpe v. ShiUington (1868) 15 Gr 85
See R.S.B.C., c. 73, .. 51.

Where property is bequeathed to executor, upon trust,
which fail for uncertainty, they do not take the property
beneficially. Davidson v. Boomer (1868), 15 Gr. 1 ; Be WiUon.
30 O.B. 553. Nor where they take upon trust, which do not
exhauat the estate, though the gift upon trust is coupled with
a power to apply and dispose of the whole estate as to themm their uncontrolled and absolute di«,retion shaU seem fitBe Brown (1891), 8 Man. R. 391.

Where a testator bequeathed to hi. '«execul»« herein-
after named in trust to dispose them.f, etc.," but no prop-
erty was mentioned, the manifest omission of certain word,
may be supplied by the Court, and accordingly the words
my property" were read into the will. Colvin v. Colvin

(1893), 22 O.R. 142. See May v. Logie (1896), 23 A.R. 785.
27 S.C.R. 443; Re Eolden (1903), 5 O.L.R. 156.
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Where a will creates a life estate in chattels the executor !-«'« wtat*

is discharged when he hands over such chattels to the tenant

for life. The tenant for life and not the executor then be-

comes liable for them to the person entitled in remainder.

In re Munaie (1883), 10 P.R. 98.

"Executors and administrators" is equivalent to "heirs"
as a word of limitation in a will devising lands, Mercer v.

Neff (1898), 29 O.R. 680,

Where the same persons are executors and trustees under
a will, they do not lose their powers as such executors and
become mere trustees when all the testator's known debts
are paid, or by mere lapse of time, EwaH v. Gordon (1867),

13 Gr, 40; Cameron v. Campbell (1882), 7 A,R. 361 ; Huggins
V, Law (1887), 14 A.R. at p, 401,

A devise, as follows, "half of my lands, etc., I leave in

the hands of my executors to pay my debts," gives them the
fee. Bowling v. Power (1856), 5 C,P, 480; Moore v. Power,
8 C.P, 109.

A devise of land held by the testator on mortgage, sub-
ject to a demandant's right of dower, to executors on trust

to reconvey on payment of the mortgage money, gives an
estate in fee to the executors, and rendera them liable to an
action for dower. Low v. Sparks (1865), 14 C,P. 25,

On a devise to named devisees with authority to executors
to cause the proceeds of lands sold to be used for the support
of the devisees, the executors take no estate, McDonald v,

McDona'd, 34 U.C.R, 369,

A mere direction that executors shall sell and dispose of N.ked
land, and shall have power to execute conveyances, gives ^Jj'
them a naked power and no estate. Gregory v. Connolly
(1850), 7 U.C.R. 500; Hopkins v. Brown (1853), 10 U.CR,
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126; Woodside V. Logan (1868), 15 Or. 145; Cauelman v
Hersey (1872), 32 U.C.R. 333.

Where the wUl after giving pecuniary legacies contained
the foUowing paragraph. "When my lands are sold and aU
the legacies paid, the money remaining is to be divided, etc.,"
this was held a direction to executora to convert. Woodside
V. Logan (1868), 15 Gr. 145.

Where there is a direction to convert for payment of
debts, and a provision that conversion shall not be postponed
beyond a certain time, the provision is directory only. Scott
V. Scott (1858), 6 Qr. 366.

A devise to executors upon trust "to allow and give the
use thereof to A.," authorizes A., and not the ezecuton, to
lease the lands. Heffeman v. Taylor (1888), 15 O.B. 670.

On the devise of the rents of a farm to A., with a power
to executors to lease, and after deducting all necessary ex-

penses to pay the rents to A., it was held that the executon
took the legal estate. Whiteside v. MiUer (1868), 14 Gr.
393. See also Orford v. Orford (1885), 6 O.E. 6.

On a direction that so much of the estate as should be
necessary should be sold to pay debts, foUowed by a devise

of all the residue to the executors upon trust for the widow
of the testator for life, and after her death to be divided
amongst chUdren, it was held that the purposes of the trust

did not require the estate of the executors to ex!' id beyond
the widow's life, and that upon her death the children took
a legal remainder. Doe den. Williams v. Driscoll (1858), 9
N.B.R. 176.

A testator died possessed of shares in a company. After-
wards upon fresh aUotments of stock being made, his execu-
trix took up the additional shares, paying the premium out

I



CABSYINO ON BUSINESS.

of her own money m to lome of the sharei and lelling her

right to others, and it waa held that ahe waa not entitled aa

against the estate to such new shares, but only to a lien there-

on for the amount advanced by her to take them up. S$
Sinclair, CUtrk v. Sinclair (1901), 2 O.L.E. 349.

See also notes following c. 16 and c. 18.
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CHAPTER XIV.

OF THE ESTATE OF SEVEBAL EXECUTORg OB AOMINI8TBATOB8.

If there be wveral executor, or adminirtrators, they are
regarded in the light of an individual penon. They have a
joint and entire intere«t in the effects of the testator or
intestate, including chattels real, which is incapable of being
divided; and in case of death such interest shall vest in the
survivor without any new grant by the Court. Consequently,
If one of two executors or administrators grant or release hi*
interest in the testator's or intestate's estate to the other,
nothing shall pass; because each was possessed of the whole
before. So if one of several executors release but his part of
the debt, it has been held that the whole is discharged (a).
And if two executors have a term and one grant all that
belongs to him the whole term passes (6).

So the act of one in possessing himself of the effects is the
act of the others, so as to entitle them to a joint interest in
possession, and a joint right of action if they are afterwards
taken away (c).

On the same principle of a joint and entire interest it
follows that at law one cannot maintain an action in right of
deceased against the other, or against a third penon jointly
with one of themselves, since he cannot sue himself(d) ; nor
after the death of one of several executors, can his executor be
sued by the surviving co-executor for a debt due to their
testator(e). But if a debtor makes his creditor and another
person executors, and the creditor neither proves the Will nor
acts as executor, he may maintain an action against the ©ther
for his demand on the testator (/).

(a) Williams (10th ed.) 684.
(6) Dyer, 23a.
(c) William* (10th ed.) 685.
(d) Ibid.

(«) Williami (10th ed.) 728.
(/) Rawlinson v. Shaw, (1790)

3 T. R. 667.
'
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1

niMt all join in bringing tctioDs at law (g). Bat where one '».^««»f
executor of several haa alone proved the WiU he my Bue

"^
jnthoot making the other executor, partiei, .^thoJ^h'th"have not renounced (h). ^ ^

Ord. 16, r. 11, providea that no cause or matter rHaII Kn .-^ . «^

wid the Court may ,n every cause or matter deal .rh thematter m controversy so far as regards the rights andmu,rests of the parties actually bef::e it. But the Court

to hr°..^r "°f''
^'^- "' '•• "' *° °'<»" « personto be added a. plaintiff without his consent in writing.And ,n Droife y. Hartopp (i), ^here one of two executorshaving absconded, the other executor sued a mortgagor forPersonal payment and in default of payment an acS al"sale, the Court refused on the interlocutory application o Te

bemg unnecessary at that stage of the proceedings, it bein^nnmatenal for any punK,se that he should be'^L Ihf

(S) Williams (loth «!.) 723
(*) Wmiain. (10th ed.) 726, and toe

Davie, r. William*, 1 Bin.. 6, 8, and

Doe r. Wheeler, (184A) 18 M. & W. 623
(0 (1885) 28 C. D. iU.

P 2
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or TBB IMTATB Of AM EXBCVTOR OF AM BXBCVTOR AMP OF AM

ADMIMIBTBATOR ItK MSIS SOS.

Am exeentor of an exeentor, in howoTer remote a aerie*,

has the same interest in the effects of the first testator as the

first and immediate executor (a).

An admiidstralor de boni» non is entitled to all the goods
and personal estate, snoh as terms for years, household goods,

etc., nrhich remain in specie, and were not administered by
the first executor or administrator. Also if an executor

receives money in right of his testator, and lays it up by
itself, and dies intestate, this money shall go to the adminis-

trator de boni$ non, being as easily distinguished to be part of

the testator's effects as goods in specie (b).

Whatever property of the original testator or intestate is

left unadministered on the death intestate of a sole executor,

or on the death of the first administrator, as the case may be,

vests in the administrator de bonis non of the original testator

or intestate, and if such executor or first administrator had
improperly retained assets as his own property, or in collusion

with a vendee assigned over leasehold properly for his own
benefit, the same will be treated as assets unadministered and
pass to the administrator de honii non, who will be entitled

to recover possession, or to have the sale set aside and a

conveyance of the legal estate (c).

If, however, the property in any of the effects of the

deceased has been changed by the original executor or

administrator, and has vested in him in his individual

capacity, such effects will go to his own administrator or

executor, and not to the administrator de bonis non (d).

(o) See Williams (10th ed.) 687, (r) Cubbidpe .. Boatwrialit, (182f.)

and ante. p. 51. i R„sg. 54!».

(i) Williams (10th e.1.) (J87. frf) WilliamH (lOth ed.) •;«(».
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or THE ERTATKW AN BXECVTOI Of AN EXBCUTOt.

For iiuUnee, if an admiDiatrator roakea an nnderleaae of the
inteaUte'i term, reaerving rent to himaelf, hb execatom,
adminiatratora and aaaigna, and then diea, hu executor or
adminiatrator and not the adminiatrator de bonis non of the
intestate ahall have the rent(e).

So where A. waa indebted to B. for rent, and B. died
inteatate, and C. hia adminiatrator having taken a promiaaory
note for the rent alio died, it waa held that the note
belonged to the adminiatrator of C. and not to the adminis
trator de bonis non of B.(/). So if the original executor or
adminiatrator, in hia own name, and not in hia repreaentativ"
capacity, recovera judgment and diea, hia own executor or
adminiatrator muat take execution of the judgn:ent(ff). But
where the cauae of action ia auch that the flrat adminiatrator
may aue in hia representative capacity the right of action de-
volves upon the administrator de bonis non ; for instance in the
eaae of a bill of exchfinge endorsed generally and delivered to
the first administrator it may be sued upon by the adminiatra-
tor de bonis non (A). In like manner the adminiatrator de
bonis non may stand in auch privity of eatate that he will be
compelled to carry out an agreement entered into by the fimt
adminiatrator (i).

218

(«) Drue V. Btylye, (1678) 1
Freeni. 392 j Kelly v. Shaw, (1800)
1 Ir. C. L. Rep. 225.

(/) Barker v. Ttlcot, (1687) 1
^em. 473.

(.<;) WillitiM (10th ed.) 691.
(*) Catherwood v. Chabaud

(1823) 1 B. 4 C. 160. and see
Moaeley v. Rendell, (1871) L. R.

6 Q. B. 338.

(<) Hirat r. Smith, (1797) 7 T
R. 182, per Kenyon, C-J.; and m
Ke Wat«>n, (1884) 53 L. J. Ch.
305, aa to the lien of a nolieitor of
a deeeaaed executor or adminiatra-
tor upon documents, aa againat th«
administrator de boni* non, ariiing
from such privity of eatate.

f



CANADIAN NOTES.

Where the executors of a sole surviving executor of an
estate in giving notice for claims omitted to give the proper
notice for claims against the estate of which their testator

had been to their knowledge executor, with which they had
never intermeddled and of the existence of claims against

which they were unaware, they were held liable to the cestui

que trust, to whose knowledge the existence of the notice was
not shewn te have come, for a fund to which their testator

was responsible, and the fact that administration de bonis

non of the estate of which their testator had been executor
was subsequently granted to another person did not under
the circumstances affect their liability. Stewart v. Snyder
(1899), 30 O.R. 110.

It is provided by R.S.O. c. 337, s. 13, that executors of
executors shall have the same actions for the debts and prop-

erty of the first testator as he would have had if in life; and
shall be answerable for su h of the debta and property of

the first testator as they shall recover as the first executors

should do if they had recovered the same.

By the Ontario Statute, R.S.O. 1897, c. 59, s. 66, it is en-

acted that if an executor is appointed by the High Court
or by a Surrogate Court, the executorship is not transmitted

beyond the person so appointed, and that pereon does not

become executor of an estate whereof his testator was ex-

ecutor.

L



EXECVTOB OF EXBCUTOB.

By c. 11, 8. 9, Ordiuances, 1903, second session. Alberta,

power is given to the surviving executor or trustee or the

executors or administrators of the said surviving trustee to

appoint another executor or trustee in place of the one vacat-

ing the office.

See also Canaf'ian Notes following c. 7 and c, 13.

2136



CHAPTER XVI.

OP THE POWEB OF AN EXECUTOR OB ADMINISTRATOR.

Power of
Kdminiatrator
equal to that
of executor.

Same pro-
perty in
personal
effects and
same power
to bring
actions to
recover them
as deceased
had.

Rifrht to enter
on land to
remove goods
of deceased.

After the administration ia granted the power of an
adminiatrator is equal to and with the power of an executor
Ag an executor or administrator has the same property in the
personal effects as the deceased had when living, so he has
the same power to bring actions to recover them(o).

Prior to the Land Transfer Act, 1897, within a convenient
time after the testator's death or the grant of administration,
the executor or administrator had a right to enter the house
descended to the heir, in order to remove the goods
of the deceased; provided he did so without violence,
as if the door were open, or at least the key were in the
door; and although the door of entrance into the haii and
parlour were open, he could not, therefore, justify forcing the
door of any chamber, to take the goods contained in it; but
was empowered to take those only which were in such rooms
as were unlocked or in the door of which he should find the
key. He had, also, a right to take deeds and other writings
relative to the personal estate out of a chest in the house if it

were unlocked, or the key were in it, but he had no right to
break open even a chest. If he could not take possession of
the effects without force, he had to desist and resort to his
action. On the other hand, if the executor or administrator,
on his part, were remiss in removing the goods within a'

reasonable time, the heir might distrain them as damage
feasantCfc). Now by s. 1 of the Land Transfer Act, 1897, the
real estate (except copyholds and certain customary freeholds)
of a testator dying after the commencement of the Act vestsm the legal personal representative. But the position of a
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legal personal representative of a tenant for life or in

tail being unaffected by the Act he will be allowed a con-

venient time for the removal of the testator's or intestate's

effects (c).

It is a general rule of law and equity that an executor or

administrator has an absolute power of disposal over the

whole personal effects of his testator or intestate ; and that

they cannot be followed by creditors, much less by legatees,

either general or specific, into the hands of the alienee. The
principle is, that the executor or administrator, in many
instances, must sell, in order to perform his duty in paying
debts and legacies; and no one would deal with an executor or
administrator, if liable afterwards to be called to account {d).

The Land Transfer Act, 1897 (s. 2(2)), now gives to the

personal representatives like power over the real estate vested

in them under the Act as if that real estate were a chattel

real vested in them, save that some or one only of several

joint personal representatives cannot sell or transfer real

estate without the authority of the Court.

Both at law and in equity the executor or administrator
is the absolute owner of the assets of the testator or intestate

;

he does not stand in the position of a delegatus, and nothing
can intercept that ownership, except fraud or collusion as

between him and the parties with whom he deals. He is at

liberty either to sell or to pledge the assets (c) ; and the pledgee
has the right to sell the property pledged if not redeemed
within the proper time {/) ; and so also the executor or
administrator may give to another a power of attorney or
authority to do any act to render a mortgage effectual, such
as a power of sale or a power to collect assets (7). Tlie rule
delegatus iton potest delegare has no application to such a case,

since the position of an executor or administrator, in relation
to assets of the testator or intestate, differs from that of a

Power of

disposition

over penonai
effectB.

Powers of

dib{)08ition

over real

estate.

Kule - -dfle-

gatii* Hon
jHtteH dele-

gare does
not apply.

(<•) Stoildon r. Harvey, (.1610) Cro.

Ja.,' 20 .

('/) \Villiuiiis(lOtlied.)700; Wliale
/. Hoi.tii.(i:s;.)4 T. K. t>2ri.

C) Enil \ane r. Kig<len, (1870)

h. U. 5 Vh. 6«i3, sec per IA. Hatherlev.

(/) Uusscll c Plaice, (1S.-.4) Is

Beav. 21, 28.

(a) Ihid. ; Earl Vane r. Uigilen, ubi
tnip.
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EXBCUTORS.

truest., or a donee o, a bare authority or of a particular

Although the legal personal representative is not iu^^wm mortgaging to raise uaoney for his own purLs /rTf!^
poroses which it was not his duty to j^rtZT^LlZ
tox (*). ye where a person who fills the position of anTe^LL;or administrator is found selling nr mVl* •

"e«"wr

testator's estate h« f-TL ^ .
mortgaging part of his

«.,„7 ! !u 7 ^® " *° '^ presumed to be acting in the dis

something m the transaction which shows the contrary andfurther, that the contrary is not made out merely from th«

o ue executed by the executor in that capacity (A

the Wallstte'L^rf"" " "°^«*«- '^ -* -^-e
esteteSthetl; r ''" *^° *^'^'^««' *^« ^^'y of the

dealing with the executor or administrator without notice ofany mpropriety. the latter must take subject to tZ n!^eqmties that ,s. he is postponed to the ^^Tu ^ /^TBut to defeat a legal transfer notice of the devasti ^t Ircollusion between the purchaser or mortgag^ and the -
Ctilirr'^""""^' ^ ^^°-° toTa^Txtt^^^^ tfraud will vitiate any transaction, and notice of an intendedmisappropriation necessarily involves the pur!w ormortgagee in the breach of duty («)

P^^cuasei or

thetltritfo?r : T' '"°"" *" ^ «^-"^^'»— on

p-rTXi:rt;^vtS)^e?r^
:r^^tW " "^" ^^^'^"^'^ ^««*^« -1wlrtU an"

Of the existence of unsatisfied debts of the

7-^K-' ^Jp"""'*'" Case, (1613) 9 Rep.
7. b^ «.d Farwell on IWer. (2n.I ed.

r2 f' ^^""S'"'' (1881) 18 C. D. 93

^- -U. 745.

[iSf^ciTornr'^"^''"""''^*-

("») //<• Morgan, «j; j»«y,.

(») See judgment of M. Eldon in
J»l L«od r. Drumniond, (1810) 17 Ves.
152

;
Hail r. Andrews, 1 .872) 27 L. ']'

1 95.

ir^2,^,''*°°
'• ^°°'' (1«S*) 1 Mv.Jc

ii-. 3o7, 3o<>.



OF THE POWER OF AN EXECUTOR OR ADMINISTRATOR.

testator, or d any ground which rendered it improper for the
executor so to deal with the asset, that person's purchase or
mortgage is valid against any ansatisfied creditor of the
testator {p).

The same prinei^e applies to a sale or mortgage by an
executor of a specific legacy of which he is specific legatee (q).

The case of an executor who is a residuary legatee or
specific legatee dealing with an asset is the same in principle
as the case of a legatee who is not executor, but whose leRacy
has been assented to by the executor, and who deals with his
legacy for vataaMe consideration. In the last case unsatisfied
creditors have the right to foUow the legacy as against the
legatee, or volunteers claiming through him, but not as against
puwhasers from the legatee for valuable consideration, and
this immunity on the part of the purchasers is not limited to
cases of legal assets, or to cases where the purchasers have
obtained the legal estate or its equivalent (r).

An executor shall not be permitted, either immediately or
by means of a trustee, to be purchaser from himself of any
part of the assets, but shall be considered a trustee for the
persons interested in the estate, and shall account for the
utmost extent of advantage made by him of the subject so
purchased (»).

The principle is that a trustee for sale owes a duty to his
cestms que trm,t to do everything in his power for their'berefit
and IS therefore absolutely precluded from buying the trust
property, irrespective of questions of undervalue or otherwise
because he may be thus induced to neglect his duty (t)

A sale. Lowever, is not to be avoided merely because when
entered upon the purchaser has the power to become trustee
of the property purchased, as for instance bv proving the Will
which relates thereto, though in point of fact he never doe«
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(yO Urabam v, Drammond, [18961
1 (;h. Wis, 974.

(y) Hall r. Andrews, vbi tup. ; and
•ee Coote on Mortgages (7th td.) 416.

('•) Uraham r. Onunmond, ubi tun
at p. arc.

(*) Hall r. Hallett. (1784) 1 Cox
134.

^
(0 Per Buckley,.!., in Ji^ Bolea and

-ritish Land Co.'s Contract, [19021 1
Ch. 244. 246: and kpp Nu-em r
Nugent, [1908] 1 Ch. 546.

Mere power
of liecoming
trustee by
provinp »Vill

is insnttjcient

to inviilidate

transact ion
if he never
itctetl.
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EXECUTORS.

become such. Such a purchMer ii under no disability, and
in order to avoid such sale it must be shown that he in fact
used his power in such a way as to render it inequitable that
the sale should be upheld («).

In dealing with the leaseholds of a testator or intestate, an
e.xecutor or administrator may grant an underlease, if neces-
sary for the due administration of the property. But that is

an exceptional mode of dealing with the assets, and those who
accept a title in that way must take it subject to the question
whether it was the best way of administering the assets (x).

Subject to a similar question it would seem that an
executor or administrator may now under the authority of the
Land Transfer Act, 1897, lease the testator's or intestate's real

estate for the purposes of administration.

An executor or administrator, however, cannot give an
option to purchase, being in this respect in the position of a
trustee who cannot enter into a contract for sale to bind the
estate for some years afterwards (y).

The legal personal representative of a deceased lessee may
dispose of the lease notwithstandirg it contains a condition or
proviso for forfeiture if the lessee should assign or let without
license; the alienation by death is not a forfeiture, nor is the
executor or administrator bound if he is not named in the
proviso or covenant (z), but if the executor or administrator is

named, he is bound (a).

A promissory note or bill of exchange made payable to the
deceased or his order, may be indorsed by his executor or
administrator (/>).

It may be convenient here to refer to those sections of the
Bills of Exchange Act, 1882 (45 & 46 Vict. c. 61), affecting

particularly executors and administrators.

Sect. 26 (1). " Where a person signs a bill as drawer,

(«) Cl,irk c. Clark, (1884) 9 App.
Cas. 7:M.

(j) Oceanic Steam Navigation Co.
r. Sutherberry, (1880) 16 C. D. 23fi.

(y) Ibid.

(--) Seers r. Hind, (17U1) 1 Ves. W4.

(a) Roe r. Harrison, (I78<*) 2 T. U.
425, and see Dot r. Bevan, (ISLI) 3
M. ti S. 3-i7

; Williams (loth e<l.) 708.

(*) Williams (lOth ed.) 711 ; Wat-
kins r. Mnnle, (1820) 2 J. t W. 237.
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indoner, or acceptor, and adds words to hii ngnatare indicat-

ing that he signs for or on behalf of a principal, or in a
representative character, he is not personally liable thereon

;

bat the mere addition to his signature of words describing

him as an agent, or as filling a representative character, does

not exempt him from personal liability."

Sect. 81 (5). "Where any person is under obligation to

indorse a bill in a representative capacity, he may indorse the

bill in such terms as to negative personal liability."

Sect. 41 (1) (c). "Where the drawee is dead presentment

may be made to his personal representative."

Sect. 41 (2) (a) provides that presentment in accordance

with the rules contained in s. 41 is excused and a bill may
be treated as dishonoured by non-acceptance where the drawee
is dead.

Sect. 45 (7). " Where the drawee or acceptor of a bill is

dead and no place of payment is specified, presentment must
be made to a personal representative, if such there be, and
with the exercise of reasonable diligence he can be found."

Sect. 49 (9). " Where the drawee or indorser is dead and
the party giving notice of dishonour knows it, the notice must
be given to a personal representative, if such there be, and
with the exercise of reasonable diligence he can be found."

Sect. 75 (2). " The duty and authority of a banker to pay
a cheque drawn on him by his customer are determined by
notice of the customer's death."

It may also be useful to refer to s. 72, which provides

{inter alia) (1), " The validity of a bill as regards requisites in

form is determined by the law of the place of issue, and the

validity as regards requisites in form of the supervening
contracts, such as acceptance, or indorsement or acceptance
nipra protest, is determined by the law of the place where
such contract was made.

Provided that

—

(a) Where a bill is issued out of the United Kingdom it is

not invalid by reason only that it is not stamped in accordance
with the law of the place of issue :
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Uon of the drawing. mdorBement, acceptance, or acceptancesupra proU.t of a bill, is determined b/the kw of the !^^Iwhere such contract is made." ^^
As to when the personal representative may claim hvelection, where the testator or intestate at the Le oT ht

Tm lo^^^HO °'" ""' *'^ '°"°^^« ^^^°''^^'- -"'^^

«« " ,t! tt!r^;
1-'''''''

u''
"''*'"°" ^« «^^«°' " to »>« do»^

««.
^^

« ire, the election ought to be at the time.
If nothmg passed or vested in the grantee befor« i,i.

election it ought to be made in the life ofZ^rtit if a-an gives to A. such of his horses as A. and B^h^ 'ZLhe election ought to be in the life of A. But whereTninterest vests immediately bv the ffrant—«a ;#

personal rL .
*

«>ft-election may be made by the

fte elect on determines only the manner or degree in which

as wel as the party himself may make it; for in such caseUie interest vests immediately. As if a lease be grafJ t^A. for ten or twenty years, as he shall elect, the personal
repreeentative is entitled to the election.

to ht«'
*^!*^'"^' '' ""^"^ '''''"''° " «^^«°' '» '»°n»»l. and

tte el^r'""""'
''' ^«"°°^' ^«''^-"*^«- -^ -''e

or ctLT"""'
*^^:*'•^*'•^*«•• ""-y pay or allow any debtcla« « any evidence that he thinks suffioient. He may

(<•) See Williams (10th ed.) 718.



OF THE TOWER OF AN EXECUTOR OR ADMINISTRATOR.

ftlBO, if and hh he thinkH fit, accept nny coinposition or nny
•ecurity, reol or personRl, for any debt or for nny property,
real or personal, cloimed, and may allow any time for pay.
ment of any debt, and may comproraiHe, compound, abandon,
submit to arbitration, or otherwiwe Hettle any debt, account,
claim or thing whatever relating to the testator's or intestate's
estate, and for any of those purposes may enter into, give,
execute, and do such agreements, instruments of composition
or arrangement, releases, and other things as to him seem
expedient, without being responsible for any loss occasioned
by any act or thing so done by him in good faith (d).

Although an executor cannot discharge himself by account-
mg to his co-executor (e), yet it has been held that it is com-
petent for an executor in a proper case to compromise a claim
by his co-executor against the estate (/).

If one of several executors or administrators dies the
powers of the oflBce pass to the survivors (ee).

It is necessary to determine from the language of the Will
whether a power is given to the executors as individuals or
whether it is annexed to their office. If it is annexed to their
office it can be exercised by the proving executors, to the
exclusion of a renouncing executor, or by the surviving
executors: that is. by the executors for the time being (//)
Sect. 22 of the Trustee Act, 1893 (which replaced s. 88 of the
Conveyancing and Law of Property Act, 1881), provides that
vhere a power or trust constituted after or created by instru-
ments coming into operation after the Slst December, 1881 is
given to or vested in two or more trustees (which expression
by 8. 50 includes the duties incident to the office of
personal representative of a deceased person) jointly, then
unless the contrary is expressed in the instrument, if any'
creating the power or trust, the same may be exercised or
performed by the survivor or survivors of them for the time
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|>nnn<linfr.

nlMndoning,
And n\y-
mittltiK to

arbitration,

or nettling

(Icbti or
(.laimi.

Survivorship
of office.

A» to powen
annexed to

tlie office.

(</) Trustee Act, (1893) s. 21.

W Hill r. Curtis, (I.S6.-i) L. R. i Eu
VU, 98.

C^) /(fc Hougliton, [liH)4J 1 Cli.t;22;
iiut see De f'onlovar. De Coi-dova,

(.1879)4 Api).*!i,».»;!i2, 703.
(*'<•) Wtllipms (lOtlied.) 720.

(..(f) Ci ord r, ForsM.iw. ri8!tn 2
Ch. 261. ^

-'
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rt«U /?K^' !r'* ?^' ^"''•"' '•' •'•*^ »»» ^P^ion on Ih*malt of the authontie. on thi. seeUon of the Act. m foUowi

:

Jr^.Tr/T ^ *™'^ ''""*» "•"- "»•» *<» d-Iwith or affect the trust property » primn faeie given them *r

fr K I? !"'
°' **'"' °®«''' •»'* P"-^ '^th «>• office

to the holder, or holder thereof for the time being ; whether
• power .8 80 given « ojicio or not depend, in e^h cm on
the conetruction of the document giving it. bat the mere hci
that the power is one requiring the exerciw of a very wide
perwnal discretion is not enough to exclude the jninut faeie
presumption, and little regard is now paid to .uch minute
difference- as those between "my trustees." "my truetee. A.and B.. and "A. and B. my trustees": the testator*, reli-
ance on the individuals to the exclusion of the holder, of the

(y) [1904] I Ch. 139, 141.



CANADIAN NOTES.

An ezecator may, without the eonearrenee of his co-ex-
ecutor, aell or pledge iMets of the estate to a purchaaer or
mortgagee in good faith, and the pnrehaaer or mortgagee k
not put upon enquiry or affected with notice because the ex-
ecutor is dewsribed in the transfer as "trustee." Cumming
V. Landed Credit Co. (1893), 22 S.C.R. 246.

An executor can charge an estate in respect of a contract
made by himself, only where the consideration for his prom-
ise was some contract or transaction with the testator. Dean
V. Lehberg (1907), 6 W.L.R. 214.

Executors in Ontario must invest the moneys of the estate
in Ontario, even where the testator, having foreign securi-
ties, and having appointed a foreign executor who has proved
with the others, directs that his executors shaU be guided, as
to his foreign securities, by the judgment of his foreign ex-
ecutors. Burritt v. Burritt (1879), 27 Or. 143.

Executors who are directed to invest in pubUc securities
cannot invest in municipal debentures. Ewart v. Oordon.
(1867), 13 Or. 40.

'

Where moneys are left by will to be invested at the dis- DUcretlon
cretion of the executor, the discretion so given cannot be ex- »' M»cutor.

ercised otherwise than according to law and does not warrant
an investment in securities not sanctioned by the Court
Spratt V. WUson (1890), 19 O.R. 28.

Where there was a power to sell with the consent of ex- p
ecutors, and one executor died, the Court held the right of otZL
the survivors to exercise the power too doubtful to force the
title on a purchaser. Be MacNabb (1882), 1 O.R. 94. But a
power of sale to executors, qud executors, can be exercised by
a survivor. Be Koch d Wideman (1894), 25 O.R. 262- Be
Ford (1879), 7 P.R. 456.
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Power to
mortgage.

EXECUTOBS.

Power of Sale.

A power of gale given to executors, qua executor,, cannot

Executors to whom a power of sale is given to be exercisedw Inn a g,ven time, where there is a charge of debts, may

I.J T'' ^ f"
^'''"'' *•* '^"'"*''" ™P««» « power to^ase, where a devisee is entitled to the rents until sale.Knapp V. King (1874), 15 N.B.R. 309.

A power to sell does not authorize an exchange. Re Con-
federaUo^t Ufe Assn. & Clarkson (1903), 6 O.iIe 606A power to executors to sell with the consent of a named

A po^ver to sell involves a power to sell on credit, and takea mortgage for unpaid purchase money on the land sold ReGraham (1889), 17 O.R. 570.

On a devise of lands to executors on trust to sell, chargedWith the payment of debts, they have power to mortgage, andthe mortgagee, not having notice of non-payment of debte

msirsVTJ'T "" ''' '• "^ ^'^- - ^«^^-;

Assce. Co. V. Allen (1871), 18 Gr 425

shol'^''''*-""
*"* "" ''""^ ""^^''^ «* *^« t-t«t«r's death

^1 aJlU fir^^^^^^^^^^
• ^7«"--lf of

tha ft,ifli X
. . •

to them m trust to and for

rive ^hfr° ' T' '""^ ""'•^"" '' °^^ -"'" -- hew togive the fee to the executors and not a mere power Patulo
"^ Boymgton (1854), 4 C.P. 125

sent^of^iu'thr
*'"\" '"'' '''" '^ "'" ^*^-* '"^^ --sent of all the executors, « a pemnal power to the executors,

Kerrv7T "'^ '""' *'^ "^" *^« ^^^ ^oes not aris"Jierr v. Letshman (I860), 8 Gr. 435.



TOWEB OF SALE.

And a direction that legacies may be paid in land at a
valuation to be fixed by the executor is personal to him, and
where after such a direction the testator conveyed his land
to his daughter upon trust for himself for life, and there-
after upon the trusts of his will, it was held that she could
not exercise the power. Townshend v. Broum (1890) 22
N.S.R. 423.

''

Where executors are given a power of sale if a devisee
for life should think proper, the executors take no estate and
no power until the consent is given. Johnston v. Kraemer
(1884), 8 O.R. 193.

Where a power to sell is given to a devisee for life with
the consent of executors and the executors do not prove the
will, the power cannot be exercised, even where the devisee
takes out letters of administration with the will annexed.
Banting v. Gummerson (1865), 24 U.C.R. 287.

Where a testator gave full power to his executors to dis-
pose of a residue as they should deem best, and they were to
inquire as to the financial and social standing of his relatives
and make such disposition of the estate as they should think
best to such relatives, it was held that there was no tnist in
favour of the relatives, that the executor had a power which
they might exercise in their own behalf and therefore that
they took beneficially. Higginson v. Kerr (1898), 30 O.R. 62.

The Devolution of Estates Act (R.S.O. c. 127 s 4) does
not deprive the testator of the power to devise lands to his
executors upon trusts, nor does it limit his right to give his
executors special powers. Where a testator devises land to
his executors upon trusts the estate, therefore, vests in them
by the devise, and not by the statute, though they

Z\'T'^ w/''
'*"*"*''^ P^^^"^ «^ supplementary.

ne Koch & Wtdeman (1894), 25 O.R. 262; Re Hewett dtJermyn (1898), 29 O.R. 383; Mercer v. Neff (1898) 29 OR
680; Re Roberts & Brooks (1906), 11 O.L.R. 395. And there'
fore where land is devised to executors in trust to sell, the
official guardian's consent is not necessary. Re Booth (1888)

222o

Power
perioiuil to
executor.

Executors
taking
beneficially.

Statutory
I)owerg
merely
supple-

mentary.



222d

Imperative
devise.

^
EXECUTOBS.

16 O.R. 429. And in order to retain the fee in tv.«
a caution need not be re^stered in su^ L^ ''^'2^
<fe Germyn (1898) 29 O R q«q i/ ,7' ^ewett

O.R. 680 '

^"''''" ^' ^^^ vl898), 29

.„/ *,™ "'"' "-^ to invert „d invest fte proceed,

perat re, M,d one which the Court „iU enforce, nolwith.

sale amount m k T I ® "°*^^' **"'®' conditions of

24 A.R. 393. Where the direction to convert is imperative

ct:ra874):^i -^t
'-''--—

•

-- ^

A devise to two executors, one renouncing, the estate vestsm the other. iJ, ffe^ett ^ Germyn (1898)''29 O.R 383

derirbrf^omtr ,"
'!f

^"^ ^^« ^^^ ^^ -^^« *^^ --ederivable from hw real and personal estate, and directed thataf ^s was not sufficient to supply her wants the tecuto^

ZeLd to sen
"'' ^ '"' "*°*' *« ^^~"*«" --e -

ST 4 o.l113":""^
*'^ ^^"^ ^^*^^«- ^^ ^-^-^

ecurThe'f/"*'";'".''.""
••"' "***« ^« ^-- to tJ^e ex-ecutois, the fee simple is impliedly vested in *>.«.« * .,.

purple. Ee Eo.erts v. Z..oL (^Tn olR^gf
*'**

whifhT^
^™^*'''^ ^'^'^'^ '"^ «^««»*«'^ for a purposewhich fails, must be distributed by the executors amongZ
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next of km. Such dwtribution is within the jurisdiction of
the Probate Court. Estate of Alexander McDonald (1853),
2 N.S.R. 12.3. In this case the testator left the residue of
his personal property "to be disposed of by my executors,
as I shall hereafter instruct them to do," but died without
leaving any such instructions.

Where executors had an absolute discretion as to apply- Where
ing income for a particular purpose and a further discretion '""'""': "'

to apply it for the benefit of a number of charities, and in C'rLt'io.ble
the course of many years the executors were unable to carry S"*

""'

out the particular purpose, the Court ordered the income to
be devoted to the charities or others of a like kind, consider-
ing the particular purpose as impracticable. Atty-Genl vPower (1903), 35 N.S.R. 526; varied, 35 S.C.R. 182. " '

A declaration that it shall be lawful for executora to sell
gives a discretion not only as to the time of sale, but also as

whether there shall be a sale at all. Rorosell v. Winstanley
(l«59), 7 Gr. 141. As to discretionary power to make ad-
vances, see Hospital for Sick Children (1902), 3 O.L.R. 590

An executor cannot make lands the subject of specula-
tion or exchange the same as if they were his own. Tenute
v^ Walsh (1893), 24 O.R. 309. In that case the purpose of
the exchange was not payment of debts or distribution of the
estate.

An executor is not justified in keeping an estate open and
unadministered in order to obtain interest upon a claim
against it. Ernes v. Ernes, 11 Gr. 325.

Under the Devolution of Estates Act the executor of a Executor
deceased lessor can make a valid renewal of a lease pursuant ""^^

to the covenant of the testator to renew. Re C.P.B. Co. & ie«7
National Club (1893), 24 O.R. 205.

Where executors are given express power to seU lands
whether coupled with an interest or not such power can be
exercised by a surviving executor. The Devolution of Es-
tates Act and amendments do not interfere with the express
power of sale given by wiU to executors. In re Koch & Wide-man (1894), 25 O.R. 262.



222/

Carrying-
on business.

EXECUTOHS.

O.H. 395.
«"P««"><»>, Kmuee v. »„H^ (ij^^, j^

.J.°'^j:i";i;tr:"s "-"r
°"^'' -^ • -»

U.CH. 602.
' ** '• '^°»<'"'f (1862), 21

>^ me devisee. Tif/je v. 5pr:«i/cr (1892), 21 OR 585

^ P y tte a„„u,„e,. Crawford v. L,„dy (1876,, 23 Or.

for .»t. or™ ,
"X *°

"''°° "" '^"' '"""' '*''' '- «™

srt'r"" ?r^
^'*^* ^-^^ C"22?s;'rSee /r« Kerr el al v. «,„ (1884), 8 OB 484

o» .he ,e,jor r«j° sr-^ :,\Ti -vr
'-"-^

ecutor or admm'strator in continuinir th^ tr„^. u •

the deceased. Zo..« v. G/5.o, , 19 Gr 280 s "i? T'"
**'

2 W.L.R. 3.
**"• ®®« ^« ^M^c«^

iueuioer, does not author ze them in t.»+ «. • ,

-to the business. SmUk v. ^..,;, 13 Gr gl st «
""'*''

5ra«„ (1902), 14 Man. R 346
""'* "^

tor;h?hr;:wt;:;:,:r ^ "^ *^^ --
39 S.C.R. 122

^ amplication, ife Daly {mi),



8TATUTOBY POWEBS.

An executor or administrator is estopped by the fraud Kra«d of
or criminal acts of the deceased person he represents from S^J,"'seeking to invalidate securities tainted by such fraud or «•«««»«"•

criminal acts, which such deceased person had given to his
creditors during his lifetime. Merchants Bank v. Monteith
(1885), 10 p.R, 467.

As to the eflfect of a power of attorney given to an ex-
ecutor, see Gore Bank v. Crooks, 26 U.C.Q.B. 251.

Statutory Powers.

The powers of trustees and executors as to selling and
mortgaging have been enlarged and defined by various pro-
Tincial statutes. See R.S.O., c. 129, «. 16, s. 17, s. 19, s 20

K.bM., c. 170, ss. 15 et seq.; Ordinances, Alberta, 1903, second
session, c. 11. The provisions of R.S.O., c. 129, s. 20, apply
only to the case of a devise of the whole interest of the testa-
tor to the same person or persons, either as joint tenants or
tenants m common, and not to several persons successively.Me Ross d' Dames (1904), 7 O.L.R. 433.

»r.^^^''' ! ^f"*"""
'^''*'"*'^ *'''• ^^^''"t«r t« P«y her debts

tt IT-I : '"' *° '™' '^^ ^^^^^t"'- «"d «<^™inistra-
tors, (which the Court held to mean heir« and assigns), for

divided between her children, it was held that under R.S.O.,

«f !V' V ^'''^'' '°"^'* "'^'^^'^^^ *« l«"d *«'• paymentof debts. Mercer v. i^.^, 29 O.R. 680. The powe« uTder
the foregoing section extend to any pe«on in whom the^tate devised IS for the time being vested by survivorship,
descent or devise, or any person appointed under the will or

100 ^'^i "^ ^ '""''''^ "^ *h^ trusteeship. R.S.O c
129, s. 17; R.S.B.C., c. 187, s. 7.

thelfnV.r*"'/'''*''
'""^ " *^''^^' ^°^ •^"^^ °«t devise

the land charged m such terms that his whole estate becomes
ve^t d m any trustees, the executors for the time being hav!the like power, and the power devolves upon and becomes

222g
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vested in the per»on in whom the executorship i. for the timebein, vested. R.8.O.. c. 129, ,. 18; E.S.B.C^. 187 .gWhere a testator charged his land and affecting to dia-

anTn . .T'"''
"^''''*'""^ ^''"^ • P"^ therLf only,

case 1^? :r"*:r *° *'' """°'^*'' >* ^^^ ^^^^^ ^^-^ th'

TrgeTartr r^d :t:Ltra.:rtrer

nerl'L,?"'*"''*
"°"* ^* •^"'^' ^^^^' «" ^'"'ds pass to thepemnal representative of deceased owne™ thereof, in the

id1^ TT '° **"^°" °^ '^^ """^ -»*»> «» the like in-

s: r ;8,?2r
^"^ ^^""-^ ^"'^^^ ^-"^^ ^ ^-

In Alberta, legislation protects executors where money hasbeen loaned by them on insufficient security, but where theyac ed upon what they considered a reliable import from a com-petent valuer. Ordinances, 1903, second sess. c 11 s 5

of thel''"**.'"
'""^ P'^ *" *^^ P^"*>'^«' repre'senta'tivesof the deceased owner thereof and are dealt with and dis-tributed as personal estate. Alberta Statutes, 1906, c. 19. ».2

fh/L / ..
'"^''' ^^ "° ^"^"'^^"^ Aet' 1900, c. 27.

uLrafi
^,''"""*?^'>' -h- «:'P-nted is the admini.:

tiator of the deceased's real as well as personal estate andbecomes a trustee of the deceased's estate with the fullest
powers. Section 8 gives him full power to lease sell and

wlT 4,^'"°^ '' ''' ''''''"'^- ^' ^' ^^»^''" (1908), S

Independently of the provisions of the Land Titles Act.
Alberta, he whole estate, vested in a number of executors assuch vests on the death of one in the surviving executor.Re Roueche (1907), 7 W.L.R. 278.

As to the effect of the Land Titles Act (Canada), seeBe Galloway, 3 Terr. L.R., Part 2, p. 88.



CHAPTER XVII.

OF THE POH-EB OF ONE OF SEVERAL EXECCT0R8 OB ADMINIfl-

TRATOR8.

Co-executors, however numerous, are regarded in law as
an individual person ; and, by consequence, the acts of any
one of them, in respect of the administration of the effects,

are deemed to be the acts of all ; for they have all a joint and
entire authority over the whole property («). Hence the
receipt of one is a valid discharge (h), so also one of several
executors may release or pay a debt or transfer any part of
testator's property, without the concurrence of the other
executor (c), and may settle an account with a person account-
able to the estate (d).

As a general rule the Court will enforce an equitable
security on part of the assets of a testator created by one of
several executors in favour of a mortgagee for value in good
faith (e), but on the other hand there are cases in which the
Court has refused its assistance to persons seeking to enforce
in equity rights claimed by virtue of what has been done by a
single executor contrary to the wishes of the co-executor (/).
Although under s. 2 of the Land Transfer Act, 1897, the
powers, rights, duties and liabilities of personal representa-
tives in respect of personal estate shall apply to real estate so
far as the same are applicable, yet sub-s. (2) of s. 2 provides
that it shall not be lawful for some or one only of several joint
personal representatives, without the authority of the Court,
to sell or transfer real estate.

(a) Williams (10th ed.) 713.

C*) Charlton r. Earl of Durham,
(1869) L. R. 4 Ch. 433.

(<?) Jacomb r. Harwood, (1751) 2
Ves. Sen. 267 ; Cole r. Miles, (1852)
10 Hare, 179.

(rf) Smith r. Everett, (1859) 27

Co-cxecuton
have joint anil
entire autho-
rity:

acts of any
one deemed
to be act* of
all.

When Court
may refuse its

assistance to

equitable

assignee of

one executor.

One of several
joint personal
representa-

tives cannot
sell or trans-

fer real estate
without
authority of
Court.

Bear. 446.

(<") McLeod r. Drummond, (1810)
17 Ves. 152.

(/) Lepard r. Vernon, (1813) 2
V. & B. 51 ; Sneesby r. Thome, (1855)
7 D. M. &G. 399, and see per Stirling, J.,

in He Ingham, [1893] 1 Ch. 352, 3C0.



224

Acknowlctlir.
i

went of debt
*>r one of
•everni cxet-r-
ton.

BXECUTORS.

Oneof geremi
ought not to
pay itntute.
bairwl debt
afrainiit wiih
of co-execu-
tor.

Assent of one
of tereral to
legacy.

When all

executors
required to
join in trans,
fer of »tock.

Act of one
executor can-
not create
new liability

on the other
personally.

One executor
not agent of
the other to
bind him by
his several

contracts.

i-imiMnon., a> d may p,y , Bla«nle.b«tred debt <nt il,.
le.n,„g „, ,h. Court, i, .g.,„„ .„„,( WnHo «y .ucL dlb!«8.m.l the wirte. o( hi. co.ei«„tor(0

.uaitLrtr' '" * '"^' "^ °™ -' ''™"' ««-'- ••

By virtue ol crlMn Act. ol Parliament .11 u,e exeeutor,may be required to joiu in ,he trwieler ol etock in .h"T 1

member of a company under the Companies Act imd^
::i:re^rre:rirrn^:i'---

«Ht;'*:ritto"'r°'rrorror^^'"t
entitle him to . joint intoreet in po.«.^o„ .„^

" ." '"°
<.< «.ion. i, ,h. effecu .re JZ^Zt ' '°"" """
cnnot create . new liahilitv .„J • ""^> 5"' ''

other ^reon.„y.a::il"t"rL;S I'^Z IST.uhout such act, would never have «<i.t.d(„)' '"™'''

Moreover though on. ol «,<^| <^„i„„
the aeeet. » a. to bind the.^ i. i. „„, .„ ^ ,^,^3^

«

(.'/) Seeyxwf, p. 396.
(A) See/Jo»t, p. 401.
(') Mi.lgley r. Midgley, [1893] 3

th. 282, and see Astbury r. Astburv
L1898] 2 Ch. 111.113. ,

^'

(*) See /mf, p. 477.

(0 See 33 k 34 Vict. c. 71, g. 23
('«) f^ee the Companies Cla'usesAct,

184.> (8 Vict. c. Ifi), ss. 14, 18 & 20,

and Barton r. L. ic N. W. Bailwar Co
(1889) 24 Q. B. D. 77.

' '

(») See Buckley on ihe Companits
Acta.

00 Williams (10th ed.) 718, and
see po*t, p. 572, with regnr.l to a
devastavit by one of several execu-
tors.
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Dind tbem by hu i^wiU contnch (,.).

(/») Wllli,mi(lOthed.)riO
; Turner

*. Hnnley, (1842) 9 M. i W. 77o.
(?) Jncomb r. Harwoo.!. (I7:,i) 3

Vd. Stn. 2«7 : Smith r. Kvcrett, (I851i)
27 B. t4l\ ; nml mcc yA,«^, p. ;,72.



CHAPTER XVIII.

or THE I.BVOLCTION OF A88KT8 A« BEAI, OR I..8R80NAL ESTATE.

Sect. 1.-0/ ChalteU Peuonal uf the Deeea,e,l.

The subject of chattels personal or things moveable, in
considering whether they belong to the executor or adminis-
trator as part of the personal estate of the deceased or aa
annexed to the inheritance, is usually treated in three divi-
sions («). viz.

: (1) chattels animate; (2) chattels vegetable;
(8) chattels inanimate.

Property in
Homeitic
•ninmli.

Property in

animali/if/v^
HtttHtie,'

(1) Chatteh Animate.

Chattels animate may be subdivided into such as are fer,e
iiatime and domestic animals. In domestic animals a man
may have absolute property, and they are therefore capable of
being transmitted, like any other personal chattel. In
animals /«/•«. ,mf,me, i.e., such as are usually found at libertv
and wandering at large, generally speaking, a man can have
no property transmissible to his representatives. But a
qualified property may subsist in animals of the latter class
per induitriam homiuis. by a man reclaiming them and making
them tame by art. industry or education, or by so confining
them within his own immediate power, that they cannot escape
and use their natural liberty; and the animals so reclaimed or
confined belong to the executor or administrator as personal
property. Thus, if the deceased have any tame pigeons, deer
rabbits, pheasants or partridges, they shall go to his executors'
or administrators as personal property. So though they were
not tame yet if they were kept alive, in any room, cage, or
such hke place; as fish in a trunk. But if at any time they
regain their natural liberty, the property instantly ceases.

(a) Williams (lOtb cd.) 531.
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unleM they have animum rerertttuli, which is only to be
known by their usual custom of returning (b).

A qualified property may also subsist in animals /n:e
natime propter mimteHliam, as in younR pigeons, which, though
not tame, being in the dovehouse, are not able to Hy out ; and
they shall go to the executors or administrators as personal
property (<•).

*^

The animals which a man has ratione privUeoh are con- Property <n
Bidered as mcident to the freehold and inheritance, and do not ^Aatu.,pass to the executor or administrator as personal property /"••>'''»".

Thus deer in a park {i.t., as it should seem, in a park properly
so-called, which must be either by granf or prescription)
conies m a warren, doves in a dovehouse, will not go to the
executor or administrator as personal property. So if a man
buys fish and puts them into his pond, and dies, they will go
with the inheritance, because they are at liberty, but otherwise
If they are in a trunk or in a net, or tho like ; for then they are
severed from the soil (d).

The personal representative of a lessee for years of lands Right, of
can have no further interest in deer, conies, doves and fish

'"^ "'"""'•

than the deceased had, i.e., a right to take to his own use as
many as he pleases, during his term, provided he leaves
enough for the stores; for if a lessee for years kill so many
that there is not sufficient left for the stores, it is waste (e).

(2) ChatteU Vegetable.

Personal effects of a vegetable nature are the fruit or other wh.ta«
parts of a r ant or tree when severed from the body of it or tu""^

'***"

the old plant or tree itself when severed from the ground
''

Hence apples, pears, and other fruits, if hanging on the trees
at the time of the death of the ancestor, sliall go to the heir
and do not pass as personal property (/).

So if trees are attach \ to and form part of the soil they are Trees if
realty—jMirgjurf plantattir solo solo cedit—it thev are severed *«^«'^'l »«

J "'^ personalty.

(») Hec Williams (loth e.1.) S31
et leg,

(c) Williams (loth ed.) 532,

(rf) Ibid.

(<") Jhid. 533.

(/) Ibid. 534.
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ment of .>» ..J. •

^ *® *°'' ''^ "•«*«>« of the attach-

'"ir;r:
'* °' «" '- -" ".-111' r''

" ""
Bm ,f the tenant .n (ee .iniple «,lla the tr«„ ,L „„, ,„

«der„t,on of Uw ,hey»re divided „, ch.ttele .r.^^Z^.l^^-

^l^re^T ""'^"^ '" ""--'—*

irees as, by the general law of the land m- K^ *i,

the country where they grow are tiJZ. .
^

u
""'^°'" *^^

tenant cat. down "„r ^L 'L°t ," ,'""°'- " '"'" "

by the lessor, they belong to the tenant, and will palsTLtpersonal representative (k).
^ ^ "'^

The law is stated as follows by Sir G. Jessel, M.R.. in

(.'/) iff Ainslie, (iSHfi) 30 C. D.

(*) Williams flOtli cd.) 834.
(*) Jbid.
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timbei The question of what timber is depends, first on
"""^' =

general law. that is. the law of England ; and s^ndl^ on thespecial cuHtom of a locality. By the general law of Englandoak ash. and ein, are timber, provided they are of the aVo
a not to have a reasonable quantity of useable wood in them.
Buffiient according to a text writer, to make a good poSTurner, that is. the kind of tree which may be called timC
zil: j'the

'' 'r ^"r •
^^^^^^ •« '^«* •« -»^'^ecustom the country, that is, of a particular county ordivision of a county, and it varies in two ways. First of allyou may have trees called timber by the custom of thecountry-beech ,n some counties, hornbeam in others, andeven whitethorn and blackthorn, and many other tree areconsidered timber in peculiar localities-in addition to theordinary timber trees. Then again, in certain locaht esarising probably from the nature of the soil, trees of eTentwenty years old are not necessarily timber, 'but m^y ^twenty-four years, or even to a later period, I supi^se i^necessary

;
and in other places the test ofwhen atrXomestimber is not its age but its girth. These, horev^

"
especial cuHtoms. Once arrive at the fact of ;hatTsti;r

winch has been estabiirh::^;::::;;;^^'::^^ s^
m favour of the owners of timber estates.'that is.estatww" -S.
are culhvated merely for the produce of saleable timber, andwhere the timber is cut periodically. The reason of th d^smction IS this, that as cutting the timber is the mode of
cultivation, the timber is not to be kept as part of the inherit,
ance. but part, so to say. of the annual fruits of the land, andm these cases the same kind of cultivation may be carried onby the tenant for life that has been carried on by the settloron the es ate and the timber so cut down periodically in due
course is looked upon as the annual profits of the estate, and,

{!) (1874) L. K. 18 Eq. 306, 309.

22d
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therefore goes to the tenant for life. With that exception. I
take It, a tenant for life cannot cut timber."

"The tenant for life can cut all that is not timber, with
certain exceptions. He cannot cut ornamental trees, and he
cannot destroy 'germins,' as the old law calls them, or stools
of underwood; and he cannot destroy trees planted for the
protection of banks, and various exceptions of that kind ; but.with those exceptions, which are waste, he may cut all trees
which are not timber, with again an exception, that he mnst
not cut those trees which, being under twenty years of age. are
not timber, but which would be timber if they were over
twenty years of age. If he cuts them down he commits waste
as he prevents the growth of the timber. Then, again, there
18 a qualification that he may cut down oak, ash. and elm
under twenty years of age. provided they are cut down for the
purpose of allowing the proper development and growth of
other timber that is in the same wood or plantation. That is
not waste

;
in fact, it is for the improvement of the estate,

and not the destruction of it. and therefore he is allowed to
cut them down."

"If the timber is timber properly so called, that is. oak,
^h, and elm over twenty years old (I am not saying anything
about exceptional cases), the property in the timber cut down
either by the tenant for life or anybody else, or blown downby a storm belongs at law to the owner of the first vested
estate of inheritance. There is in equity an exception where
the remamderman, the owner of the first vested estate of
inheritance, has colluded with the tenant for life, to induce
he tenant for life to cut down timber, and then equity inter-

feres and will not allow him to get the benefit of his own

that IS this
:
that where timber is decaying, or for any special

reason it is proper to cut it down, and the tenant for life in aamt properly constituted, to which the remainderman or theowner of the vested estate of inheritance is a party, gets an
order of the Court to have it cut down, there ihe C^urt dis-
poses of the proceeds on equitable principles, and makes
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them follow the interests in the estate. In that case, there-

fore, the proceeds are invested, and the income given to the
successive owners of the estate, until you get to the owner of

the first absolute estate of inheritance who can take away the
money."

This judgment of Sir G. Jessel was considered by the
Court of Appeal in Dashwood v. Magniac (hi), and with refer-

ence to what Sir G. Jessel said about timber estates, Lindley,
L.J., remarked, " If his observations are confined to estates

the trees on which, though timber, may by virtue of a
local usage be cut periodically when grown in woods with a
view to ensure a succession of timber and to preserve such
woods, I see no reason to dissent from him; but if he
intended to go further, he may have gone too far." And Kay,
L.J., remarked that there is no exception from the common
law as to waste in favour of the limited owner of what is

called a " timber estate."

There are, however, certain vegetable products of the earth,

which, although they are annexed to and growing upon the land
at the time of the occupier's death, yet, as between the executor
or administrator of the person seised of the inheritance, and the
heir, in some cases, and between the executor or administrator
of the tenant for life, and the remainderman or reversioner, in

others, are considered by the law as chattels and will pass as
such. These are usually called emblements (n).

When the occupier of the land, whether he be the owner of

the inheritance or of an estate determining with his own life,

has sown or planted the soil with the intention of raising a
crop of such a nature, and dies before harvest time, the law
gives to his executors or administrators the profits of the crop,

einblavence de bled, or emblements, to compensate for the
labour and expense of tilling, manuring and sowing the land (o).

The doctrine of emblements extends not only to corn and
grain of all kinds, but to every thing of an artificial and
annual profit, that is, produced by labour and manurance (/)).

Qualiflcation
as to timber
estates.

Emblements,
mesDing of.

Obj to
cor ensate
for labour and
expense.

To what the
doctrine of

emblements
extends.

(/«) [18<J1] 3Cli. 306.

(./«) Williams (lotli eJ.) r.36.

(.<) Ibid. 337

(/') Ibid.
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But the rule as to emblements does not bddIv to fr...v

Burueneis and narserymen bv traH« wifK „„ .

8ale(,y). ^ "»<*e ''itn an express view to

the giealer ere «,d labour >.e«»««-v L .!' T" °'

nre w«W„ .he rule „, .mblemenl^^ """ ''~'°°"™'

«ceptioB, raJly fan, withi,, thi> rale

7

* ""

«.;"re^ ™: ::ttirr"br
"' "»'

=g~n. .be heir: «.„„,h „:: T^T.^^JZ^Tu^deceased was seised in fee tui] h: ^^^Y
So if the

.^e e„.U,e. .0 .he pHwC « 4^ .T:L'Sr'"''rwhere a man is seisn.! nl fKo = i • .
'*"'" ^ut

corn, *e., sowlTTt h?,::^ir°1tr''
'""' "" ""

joint tenam «me .h.l l,;.
'''«^«««"d; j,e.if»

.pre.„..i;eeZrentreo-J^r "" •""°°"

y given by Will to some one else ; a general

(?) Williams (loth ed.) 538
(r) J bid.

'

(0 Graves r. Weld, (1833) 6 B. &

Ad. 105, 118.

(0 -TWrf. atp. 119.

W Williams (lOth od.) 53i».

i
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bequest of personal estate is insufficient to deprive the
devisee (x), but a gift of " farming stock " is sufficient to pass
the growing crops to the specific legatee as against the
devisee of the land (y).

So, if the testator, being seised in fee, sows the land, and
devises it to A. for life (without any remainders over), and the
testator and A. both die before severance, the executors of A.
shall have the crop though A. did not sow (z).

It is otherwise if the testator has limited remainders
over after the death of the life tenant. Thus if A. seised

of land, sows it, and then conveys it or devises it to B. for

life, remainder to C. for life, and B. dies before the corn is

reaped, in this case B.'s executors shall not nave the emble-
ments, but they shall go with the land to C. (o).

The privilege of taking the emblements is not confined

to the case of the representatives of a person seised of the

inheritance, as against the heir ; but the rule is general,

that every one who has an uncertain estate or interest, if his

estate determines by the act of God before severance of the

crop, shall have the emblements, or they shall go to his

personal representatives. Therefore, the personal representa-

tivfcs of a tenant for life are entitled to emblements to the exclu-

sion of the remainderman or reversioner (b). So the personal

representatives of a man, seised in right of his wifa, who
sows and dies before severance, are entitled to emblements {<).

And if tenant for years, si tamdiu iLcerit, sows and dies before

severance his personal representatives are entitled (d).

Sect. 1 of 14 )k 15 Vict. c. 25, provides that, where the

lease of " any farm or lands " shall determine by the death

or cesser of the estate of any landlord entitled for his life

or for any uncertain interest, instead of claims to emble-

ments, the tenant shall continue to hold such farm or lands

until the expiration of the then current year of his tenancy,

(«) Cooper r. Wooltttt, (1857) 2 (a) Jbiii. 6*2.

H. k N. 122. (4) JMd. 641.

(y) U« RKJse, (1880) 17 V. D. 6SHi. (c) Ibid. 548.
(-•) Williams (10th ed.) 540. (rf) Ibid. 642.
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and Bhall then quit upon the terms of his lease, as if it hadexpired by effluxion of time or otherwise; and the suc<^
.n« land ord shall be entitled to recover Lnd recefve oTt,

Ws d T/"^*^*""
°' ''« '«"*• '°^ *»^« P«"<x» -c ^elessor 8 death or cesser of estate.

This Act applies to any tena..cy in respect of which theremay be a claim to emblements, for instance a cottage withabout an acre of land partly cultivated as a garden and partlysown with com and planted with potatoes (e)

^

The general rule of law is. that the tenant shall not haveemblements when the tenancy is determined by his own a"a where the lessee surrenders, or a woman who is tenan
du^^nte ndnuate marries, or the estate determines by JeUnre. condition broken. Ac. (/). The act on which thelease ,8 forfeited for condition broken need not be the soleand distinct act of the tenant alone ; it is sufficient if it is the
consequence of his act. as for instance forfeiture on judgmentand execution or on bankruptcy in consequence of a prfvioudebt of the tenant (g).

^

entrJtr '^"""I"
" "^^* *° emblements, the law gives a free

cut and carry them away (k). But in justifying for entering
01 continuing in possession the claimant must show that the

Zv:-:<^^^^*^^^--«*^'^«<'-^-"-<^edca:;::

Besides emblements a tenant (that is a holder of landunder a landlord for a term of years, or for lives, or for livesand years, or from year to year) on quitting hi hold „ghe determination of a tenancy is entitled under the Agricutm-a Holdings (England) Act. 1883 (A), to obtain from hLandlord compensation for improvements made on his holdingm accordance with the provisions of the Act, and the right tf

W Haines r. Welch, {UliH' L. B. 4

(./) Williams (loth ed.) 548, n («) •

ami ,/. Le.sclu,lla8 <•. Woolf, ri90«l 1

(.7) Davis ,-. K^ton, (1830) 7 Bing.

154.

(A) Williams (loth ed.)544; Kings-
bury r. CollinH, (1827) 4 Bing. 202.

('•) Hayling r. Okey, (1853) H Kxch
031, 545.

(*) 46 & 47 Vict. c. ei.
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rnoeive such compensation ennres for the benefit of his

personal representatives (s. 61). So also the personal repre-

sentatives of a landlord, tenant for life, who have been

compelled under the Act to pay compensation for improve-

ments to an outgoing tenant, who had claimed compensation

and whose tenancy had been determined before the death of

the landlord, are entitled to a charge upon the holding in

respect of the amount which they have ho paid {I).

(8) Chattels Personal Inanimate.

The meaning of the term " heirlooms" is stated as follows Heirlooms.

by Chitty, L.J., in Hill v. Hill (m), " The meaning of the

word standing alone, without any explanatory context, in

reference to chattels in gross (I am not speaking of fixtures)

is the same in law and in equity. Its primary meaning is Primary

chattels which on the death of the ancestor pass to the heir.
"'**"' "'^'

These are of two classes. The first is where they pass by special

custom, such as the best bed and the like. The second is where

the chattels, to use the old phrase, savour of the inheritance

;

that is, are directly connected with it. This class includes

title-deeds and the chest or box where they are usually kept, the

patent creating a dignity, the garter and collar of a knight, an

ancient horn where the tenure is by cornage as in the case

of the Pusey horn, and the ancient jewels of the Crown.

" As the special custom has to be proved strictly, little or

nothing is heard at the present day of the first class. For

this statement of the law it is unnecessary to cite authorities.

I refer, however, to Co. Litt. 18 b, and 1 Williams on

Executors (9th ed.), p. 633 et seq., in which latter work the

subject is fully treated. But there is a secondary sense in Secondary

which the term 'heirlooms' is used; that is, where chattels "'*"°*"8f"

are settled by deed or Will or otherwise, vesting them in trus-

tees upon trusts declared whereby they are limited to go along

with corporeal or incorporeal hereditaments, so far as the rules

of law or equity will permit. This secondary sense is,

speaking generally, the sense in which the term ' heirlooms
'

(,0 tiougli c. (Sough, [1801] 2 Q. B.665. (m) [1897] 1 Q. B. 483, VJi.
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i» employed popularly, and also by lamer- n. « K •
, ^

tton. As an instance of the latter iVJT? ?! ""' '^"^"P"

theSettledLandAct 1882 wV!^^^ *''* 87th section of

no,.rtoftheen::t:ent:M:j^^^^^
not occur in the text whichJIT ,

^ ''°'*'^ *^^" ^^
trust so as to devol ^ h a^ftZT'' ^''^^^'^ '«"'«'' ^n
are U,that lawandi elit^ , 1, eha"^^

1' "T" ^''"-""'^^
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' *' °''"'«' '»''

remainder in the proper iLloJl '"]**" '" * '''^***«' «' »
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are. like any other PerX'^^T^^^^^^^^
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* j '''"'"''

this rule, the property in the «hJf i

''°"*P^'«°«« '^ith
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r^^^^^^^^^^^^
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re-U,- confer .h.tUL?^' l"""" °™'' '" "'"« WI i„

"nbom per«n who Jo.ItLt^ "1 '"' '" «"

th«» proposition, a« well iSht^^rlT.' T"- *"

proposition of law th>i » „. ™"""'^'- There u another

and impart to aI^ " Z, '^T °'^'' ""«"«• "•".

.uoh manner., aS^y'ltrl' '"'"'^' "°"" ^ »°™
freehold h„,d. AcrrJi^Srif A

°^°°' '""" ' °''°"'' "'»
merely «.,. that B.i^tw 'if

;.*""> ' ^"" '" *' "<•
the absence of any context .

"''°°°'' "° '""C"
•..rihuted to theirhX^?ih"Tk""™' "™ »
Wd Hatherley in */,.«,, v^':^ ™ *«

Z"*™"-
o«

decision in /„„j„4„.,„„,f(^- **'"«*<«) ""l ""eh was the

Heirlooms cannot be devised awav fr„„ .1, ,.

r;:i!rLt:\xt;The';'?''^^^^^^^^
«-^»he,d.haTr;r:r.srjtx.

C") (1868) L. R. 6 Eq. 540
('0 (1884) 26 C. D. 538. " ^''^ Williams (10th ed.) 546.
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preceding bishop belong to the Hucceeding bishop, although
other chattels in the cane of a Hole corporation lielong to the
executors of the deceased (7).

If an incuuil)ent enter u|)on a par»onnge house in which
are hangings, grates, iron backs to cliinineyH and such like,

not put up there by the last incuiuljent, but which have gone
from successor to successor, the executor of the last incum-
bent shall not have them, but they shall continue in the nature
of heirlooms

; but if the last incumbent fixed them there only
for his own convenience, it seems they shall be deemed as
furniture, or household goods, and shall go to his executor (/•).

Fixture$.—'rhe meaning of the word fixture is anything
annexed to the freehold, that is, fastened to or connected with
it, not in mere juxtaposition with the soil. Whatever is so
annexed becomes part of the realty, and the person who was
the owner of it when it was a chattel loses his property in it,

which immediately vests in the owner of the soil, according to
the maxim " Quicqiiid phntatnr solo »olo ceilit " («). There
Ib no exception to this rule. There is, however, a different
and a separate rule that whatever once becomes part of the
inheritance cannot be severed by a limited owner, whether he
be owner for life or for years, without the commission of that
which is called waste. The two rules stand consistently
together, not one by way of exception to the other, but to this
aecond rule, namely, the irremoveability of things fixed to the
inheritance an exception has been established in favour of
fixtures which have been attached to the inheritance for the
purpose of trade. Fixtures of this kind cannot be removed
by the executor of one who was complete owner of the inheri-
tance, but they can be removed by the executor of a tenant, or
by the tenant himself as against the landlord during the
course of the tenancy (t).

There is a similar exception in favour of tenant's fixtures
annexed for domestic convenience or ornament.
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(') (1869) L. R. 4 Bxch. 328
(y) [lyo8] 1 K. B. 388.
(O [1897J 1 Ch. 182. 188.
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yet a de facto fixture doe* not become not a flzturb as regsrde a
purchaser of land for value without noUce by reason of eome
bargain between the affixera.

It makes no difference that the mortRagor was a lessee for
ninety-nine years and not owner in fee. So held in IleynoMg
. Aahby .f Sim, Lhl (a), a case in other respects similar to
and following lM$on v. Qoninoe and in which Collins, M.R.,
remarked that the facts with regard to the hire purchase agree-
ment did not appear to be any evidence to rebut the presump.
tion arising from such an annexation to the freehold. The case
of lieymldt v. A$hhy d Son, Ltd., was affirmed by the House of
Lords (6), and Lord Lindley said: "The purpose for which the
machines were ol)tained and fixed seems to me unmistakable

;

it was to complete and use the buildings as a factory.

The question is whether they passed by the mortgage. But
for the fact that Holdway had not paid for them the question
would not in my opinion be open to the slightest doubt. There
is a long series of decisions of the highest authority showing
conclusively that as between a mortgagor and a mortgagee
machines, fixed as these were to land mortgaged, pass to the
mortgagee as part of the land. ... I do not profess to be able
to reconcile all the cases on fixtures, still less all that has been
said about them. In dealing with them attention must be
paid not only to the nature of the thing and to the mode of
attachment, but to the circumstances under which it was
attached, the purpose to be served, and last but not least to
the position of the rival claimants to the things in dispute. In
this case, and still regording the question for the present as
concerning the mortgagor on the one side and the mortgagee
on the other, it is in my opinion impossible to hold that the
machines did not pass with the mortgage "

(c).

But as between the equitable interest of the hirer of
machinery under a hire-purchase agreement and the interest

289

(fl) [1903] 1 K. B. 87.

(*) [1904] A. C. 466.

(<) See also Crossley Brothers, Lt<l.

r. Lee, [1908] 1 K. B. 86, where it

was held that nn engine let out under
a hire-purchase agreement being a
fixture was therefore not dist:-aiuablc
for rent.
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F'P. 334, 335.
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parpoM o( its being placed there, ia not intended to form part of

the realty, bat i« only a mode of enjoyment of the thing while

the person is temporarily there, and is there for the purpose

of his or her enjoyment, then it is removable and goes to the

executor. . . . It is all very well to say that there is a difference

between the cases of an heir and an executor on the one hand,

and a landlord and a tenant on the other ; but if you grant

the proposition that it must depend upon the purpose of the

annexation, and you must attend to the degree of the annexa-

tion, I am wholly unable to frame a hypothesis ol a state of

things in which these two principles will not decide the ques-

tion, whether you aie dealing with a landlord and tenant, or

whether you are dealing with a tenant for life and a remainder-

man, or with people standing in any other relation to these

things. ... My own view is that, going back for some centuries,

the real differences of opinion which apparently on the surface

have been entertained by different judges, have not been at

bottom differences in the law at all, but the facts have been

regarded in different aspects according to the fashion of the

times, the mode of ornamentation, and thn uiode in which

houses were built, and the degree of attachment which from

time to time became necessary or not according to the nature

of the structure which was being dealt with. The principle

appears to me to be the same to-day as it was in the early

times, and the broad principle is that, unless it has become

part of the house in any intelligible sense, it is not a

thing which passes to the heir." And Lord Macnaghten

observed (jr) :
" Tho question is still as it always was. Has the

thing in controversy become parcel of the freehold? To

determine that question you must have regard to all the

circumstances of the particular case—to the taste and fashion

of the day as well as to the position in regard to the freehold

of the person who is supposed to have made that which was

once a mere chattel part of the realty. The mode of annexa-

iiion is only one of the circumstances of the case, and not

(y) At p. 162.
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a present to the retnainderman. ... In Leigh v. Taylor (Jt)

(being the title o! Ward v. Taylor (/) on appeal to the Hoaae
of Lords) the question being, as I have said, between tenant (or

life and remainderman, the learned Lords treated the question

as one to be determined, not so much by an investigation of

the physical means used for the attachment, as of the purpose

for which and of the intention of the person by whom the

chattels were attached. The question is. not what is the

nature of the attachment of the chattel to the soil, but what,

having regard to all the facts of the case must have been the

intention of the tenant for life. It is upon these principles, I

think, that this case has to be decided. The question has

been argued whether the true principle is that where the

tenant fixes chattels to the freehold with the right to remove
them during his term, that right is an exception which enables

liim to remove part of the freehold, or an exception by which
the chattels do not become part of the freehold. It appears

to me that the exception is an exception to the maxim
' l^aicquid plautatur solo solo cedit.' It is not that the law

allows the tenant for years to remove part of the freehold,

but that the chattels have not become part of the freehold.

The exception makes them no part of the freehold."

In the case of trade and tenant's fixtures it is difficult to

reconcile the latter part of this statement with the exception to

the second rule laid down by Lord Cairns in Jiain v. Brand {m)

and the judgment of Blackburn, J., in Holland v. llodgton (h).

In lie Whaley (o), where the question arose between the

devisee in fee of a house and the personal representative of the

residuary legatee as to a picture and tapestry forming part of a
general scheme of decoration of a room in the house, Neville, J.,

considered there was no reason to attribute to the testator an
intention that the picture and tapestry should not pass with the

house, and that diflferent considerations arose in the case of a
ienant for life or years fixing buch things to the wall.

243

(*) [1«02] A. C. 157.

(0 [1901] 1 Ch. 523,530.

(m) Ante, p. 287.

(n) Ante, p. 238.

(0) [1908] 1 Cb, H15.
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A'lO, &c., or until the grantee be promoted to a benefice, or till

A. makes B. baily of his manor, or for any like uncertain time,

ill all these cases the grantee has an estate of freehold (g).

On the other hand, all interests for a shorter period than a

life, or more properly speaking, for a definite space of time,

measured by years, months, or days, are deemed chattel

interests or personal property (r).

An estate limited to A. and his assigns during the life of

B. is a freehold interest, but an estate limited to A. and his

assigns for a term of years if B. shall so long live is a
leasehold interest («).

An interest which in its nature is a chattel real cannot be

rendered transmissible to heirs (t). For instance, if a lease

for years is given to A. and his heirs, or to A. and the heirs

of his body and for default of such issue to B., in either case

A. takes the property absolutely and it is transmissible as

personal estate (u).

A bequest of personal property to a man for life, and
afterwards to the heirs of his body is an absolute bequest to

the first taker ; for whatever disposition wou i amount to an
estate tail in land, gives the whole interest in personal estate,

which is incapable of being entailed (x). This rule, however,

must be applied with great care and with due regard to the

context (y). If there appears any other circumstance or clause

in the Will to show the intention that the words " heirs " or

" heirs of the body " should be words of purchase, and not

words of limitation, then the ancestor will take for life only,

and his heir will take by purchase (z).

Leasehold
interest

defined.

A chattel real

cannot be
made trans-

missible (o

heirs.

Personal pro-

perty cannot
be entailed.

Sect. 3.

—

Of Annuities ivhich do or do }tot descend to the Heir.

An annuity which is derived out of, and depends on, a Annuity

freehold interest, will on intestacy be transmissible and belong of fVeehold

73, 78.
*°*"^*-

il/) See Smith r. Butcher, (1878) 10

C. D. lis ; Us Bishop and Richard-

son's C.ntract, [1899] 1 L B. 71
;

Hawkins on Wills, p. 188.

(z) Williams (lOth ed.) 616, 866,

n. (m) ; and see pott, p. 415.

(?) Williams (10th ed.) 512
(>) 1 Preston on Estates, 203.

(») Williams (10th ed.) 512.

(t) Preston on Abstracts of Title,

(1823) vol. 1, p. 447.

(u) Williams (10th ed.) 514.

(x) Elton r. Eason, (1812) 19 Ves.
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shall come to the executor or administrator either by reason

of a special occupancy or by virtue of this Act, it shall be

assets in his hands, and shall go and be applied and distri-

buted in the same manner as the personal estate of the

testator or intestate."

The terms of the last conveyance of an estate pur autre vie

and not the original grant must be looked to in order to

ascertain whether it is to go to the heir as special occupant or

to the legal personal representative {d). So where an equit-

able estate pur autre vie limited to a testator, his heirs and

assigns, was devised by him, as his freehold hereditaments, to

trustees, their heirs and assigns, for the use of A., it was held

that, on A.'s intestacy, though the entire estate passed to A.,

there was nothing on the face of the Will to entitle his heir to

claim as special occupant, and that the estate passed to his

administrator under s. 6 of the Wills Act (e).

Sect. 6.

—

The Right of next Presentaliun to a Church.

If the church becomes vacant and the owner of the advow-

son dies before presenting, the right of presentation belongs to

the personal representative of the deceased patron as personal

property and does not go to the heir (/).

It is the same where the person is seised of the advowson

in a politic capacity, as prebendary. But in the case of a

bishop dying -during a vacancy the King presents by reason

of his custody of the temporalities (g).

If the patron, whether a natural or a politic person, grant

the next presentation and the grantee dies before avoidance it

goes to his personal representative as personal property, for it

is a chattel real till a vacancy happens, and afterwards the

vacancy turns it into a chattel personal (/().

If the incumbent be also seised in fee of the advowson and

dies intestate, his heir and not his personal representative

shall present (i).

LaMt convey-
ance and not
original grant
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presentatiTe.
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:

so if patron
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:
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Death of
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Death of

incumbent
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(ji) Earl of Mountcashell r. More-

Smyth, [1896] A. C. 158, 165.

(«) Be Inman, fl903] 1 Ch. 241
;

see also He »heppard, [18»7] 2 Ch. 67.

(/) WiUiams (10th ed.) 509.

(jr) Ibid., 510.

(A) Ibid., 509, 510.

(i) Ibid., 510.
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hold, are secarities for the payment of debte, and will go to

the personal representative as a chattel interest (p).

Formerly, although the legal estate in freehold land held in

mortgage descended to the heir, yet in equity the money due
upon the mortgage was to be paid to the legal personal

representative of the mortgagor, and the heir of the mortgagee
was a trustee of the land for the legal personal representa-

tive (7).

Now, in cases of death after the 81st December, 1881, s. SO
of the Conveyancing and Law of Property Act, 1881 (44 & 45
Vict. c. 41), provides that estates vested by way of mortgage

in any person solely shall, on his death, notwithstanding any
testamentary disposition, devolve to and become vested in his

personal representatives, or representative from time to time,

in like manner as if the same were a chattel real vesting in

them or him. But s. 88 of the Copyhold Act, 1894 (57 & 58

Vict. c. 46), however, excludes the application of s. 80 of the

Conveyancing and Law of Property Act, 1881, to land of copy-

hold or customary tenure vested in the tenants on the court

rolls.

As between the heir-at-law and the next-of-kin ot a deceased

person, prima facie they are respectively bound by the con-

dition of the property at the time of the deceased's death.

So where a mortgage deed contains a power of sale with a

direction that the surplus produce shall be paid to the mort-
gagor, his executors or administrators, if a sale takes place in

the lifetime of the mortgagor, the surplus is personal estate

;

but if after his death, it is real estate (r). The same principle

applies even where at the time of sale the mortgagor was a
lunatic and so continued until his death. Moreover it is im-

material whether the mortgage deed provides that the surplus

proceeds of sale should be paid to the mortgagor, "his
executors or administrators," or to the mortgagor, " his heirs

or assigns "
(«).

ip) Williams (lOth ed.) 513. Hare, 35.

(?) -^W*^-. B18- (*) Jte Grange, [1907] 1 Ch. 313
;

(r) Wright r. Rose, (1826) 2 Sim. &, [1907] 2 Ch. 20.

St. 323; Bourne r. Bourne, (1842)2
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-".icb he bad be^metnllr '

"'""°' '"' '«"" '»

held to descend to hi. b.tatltt'^'"'' "' "^'' ™
Smt. S.—0/ !/««,«•.

estate:ro„'rdrei:ij;L:^j,°v'^ -^^^^^ °' *-
estate, the less ise^tinguishXT:;^^^^^^^^
a term of years will merge in the imnL 7

'^ '°' '*"'=«'

it be a chattel interest orl f
'^°»ed,ate reversion, wnether

estate for lif wlter^^^
expectant upon it (6) T/ ?'"*"'" ^«***« immediately

-r,eainth^i^Ll,"lr:tf^^^^^^^^^^^ •---
-ger would defeat the object of^h: s^utrC^
^)^A«..Oen. . Vigo, (,«a„ « Ves.

(,) ^ ^,,,,^ ^^^^^ ^ ^^ ^^^^

^'m%:: ^-^'''•'- ('««)
« (^S'ed'TvofT"'

"""^^^--'^'''^

(*) JZ. Loveridge, [1902] 2 Ch. 859 fS ^r.'f"*'''
^"""P- ("*•» «*•)• P- 3«1.

v"^ -lout., p. 300.
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which was to render estates tail inalienable (e). Determinable

fees, or estates tail after possibility of issue extinct, might

merge at common law ((f) > but now by s. 89 of the Fines and

Recoveries Act, 1888 (8 & 4 Will. IV. c. 74), a base fee when
united with the immediate reversion is enlarged instead of

being merged.

Formerly if the reversion, where rent was incident, became

merged in a superior reversion, as in the case of an under-

lease on the superior lease becoming merged in the fee, the

rent as well as the reversion was destroyed, but now, by 8 & 9

Vict. c. 106, s. 9, on surrender or merger of a reversion expec-

tant on a lease the next estate is to be dee. .ed th(B reversion.

Prior to the Act 7 & 8 Vict. o. 76, s. 8, the destruction of

contingent remainders might have been effected by the merger

of the particular estate, but by that Act they will be converted

if in a Will, into executory devises, and, if in a deed, into

executory limitations, in the nature and having the properties

of executory devises (e). Further by the Act 40 & 41 Vict.

c. 88, a contingent remainder may in certain cases have effect

as a springing or shifting use or executory devise or other

executory limitation. The general rule is that when limita-

tions can take effect as remainders they are not to be treated

as executory devises, and the application of this rule may be

of great importance, as for instance where the limitations as

executory devises would be void for remoteness (/). Equitable

contingent remainders were not subject to be defeated by
reason of the absence of a sufficient freehold to support them,

and they do not become so liable by subsequently becoming

clothed with the legal estate (g).

Where equitable and legal estates, equal and co-extensive,

unite in the same person, the former merges in the latter (h).

And where a term would merge by its union with the inherit-

ance in the same person, if he has in the one the legal and in

Dastruction

of rent kv
merger of

revenion.

Destruction
of cont!nt;ent

remaindera by
merger of the
particular

eatate

Merger «f

eqaltable in

lef^I estate :

attendant
and satisfieil

terms.

(<-) ICr. Tit. II. ch. 1,8. 51.

(rf) Preston'* Conveyancing (3rd ed.),

vol. 8, p. 240.

(e) See Watkins' Conveyancing (9th

ed)., p. 197.

(/) He Wrightson, [1904] 2 Ch. 95.

(^) St Freme, [1891] 3 Ch. 167.

(A) Selby r. Alston, (1797) 3 Ves.

339.
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«JCBCUT0R8.

the other the eqoitobl« Mt.<^ *i. .

"IWW tern .ttond. lh.7»i •.
^'°'- '• "»• "'•">

»

prinoipl,bywhichtli.(l„,:, , J . "* "»•««' W- Tie

-ome. ^„„; for .i,?r,:l^r "L""
'"'"'"'""'^

.gaiMtiD.,«„i„^„i,j,,„,_
f"""^- «« pr«„mpli„„ i.

Again \fhen the ownpr nf •>*. «-* ^

-tate, which h. i. „„°^L!r r^,
'"^' '*•*'• "" "•

whether .h<« 'h"rZr^t ^ ', *? '"^' ""« '""«<"•

"kept .live for hh W„^«. ^ «>n„de,^ „ exttag„i,h«| or

p«.-.e.„ i»..n.ion,ri„trw':ri:v°" "-•'

security of the LdfarZ ^'^'' "°^"°*"* '°r the

fl09?
^''*' *• «'""«'. (1804) 9 Ve,

384?3w"'^
'•"'"''"'('«")'« Ves.

P- 689
.
and see per Farwell, J., in

Ch. 368. 370
; and Williams (10th ^1.)

^^«)
Ingle r. Vaughan-Jenkins, vbi

(») Thome -. Cann, [1895] A. C. 11
18, per Ld. Macnaghten.
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portioner and died without taking out adminiitration to the
portioner'a estate, since it would have been for the bndowner'i
beneBt to merge the charge, thereby reducing the liability on
the covenant, it was held that the landowner's beneficial

inteisist in the charge subject to the liabilities (if any) of the
portioner'a estate, had merged in the land (p).

But in equity, in order that there may be a merger the
two estates which are supposed to coalesce must be vested in

the same person at the same time and in the same right ; for

instance, where a father had a life interest in trust funds
under his marriage settlement and became entitled as adminis-
trator and next-of-kin of a deceased son to a reversionary
interest in the same trust funds, it was held that, inasmuch
as the father's life interest and the son's reversion were held by
the father in different rights, there was no merger, and that
so long as the father's life interest subsisted the fund ought
to remain in the hands of the trustees of the settlement, but
that on the father executing a surrender of his life interest he
wao entitled to have the fund transferred to him (q).

The Judicature Act, 1878, s. 25 (4) provides that " There
shall not, after the commencement of this Act, be any merger
by operation of law only of any estate, the beneficial interest
in which would not be deemed to be merjed or extinguished
in equity.
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The two
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Act. 1873,

Sect. 9.-0/ the Doctrine of EquitaUe drnveraion.

A testator cannot by a mere direction in his Will that for
the purposes of transmission his real estate shall be impressed
w'ith the quality of personalty from the time of his death, or
vice cerad, alter the legal devolution of property (r).

It is however an established doctrine in Courts of Equity
that things shall be considered as actually done which ought
t: aave been done. On this principle money directed to be
employed in the purchase of land, and land directed to be sold

(/») Re French-Brewster's Settle- (r) Hyett r. Mekin, (188« 25 C
mentB, [1904] 1 Ch. 713. D. 736. 738.

(y) Be BadclJlIe, [18!»2] 1 Ch. 227.

Legal devohi-
tion cannot
be alterwl by
mere direc-

tion by Will.

Equity con-
Rtders as done
what ought to
have been
done.
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Every perwn claiming pronertv „n^
directing it, oonverwonauatSTtiSfr T ^"•*""-"'
that in.trun.ent ha. impre^JTu '1 T*

"«• oWacter which

•nd di.po.ition will be gov^edTtH ' ^1^ '* '^*'°'""°»

thatepecie. of property (THtJ^^ *^ "''•' •PP"<«We to

i-. by the doctrine ZtthleZZ'". T'"'' '''^P''*^

Per«)nalty. on an inteaCv h^ ":;
"^ "°"''''«'^ *•

next-of-kin. and a Ct^l^^L'''''''''''' ''"-^
Transfer Act. 1897. entitirtoV«Urj^"T "*

*?.^
^"'^

probate and legacy duty (u) fJT '* ''*" '»'''« »<>

out in land deJ^en'd. .1 ,ll, (.^
' """'"*^' ^ »" '•^<»

Bui anybody entitled to lain lr> .i.i.. .
in.'<«d of it, being convert^ in^"*"

'°™ "V .te th.,,

.l»i"gconv.rt«iin.? '.»<l"1 rlri'T /""^ °' "•

Money being once clearly impreHsed withlr^^'^lU remain so impressed for the benSTf 1 k
"''' "" ''*°*''

an end to either by the moneyl^. 11 h"'
"""^ ^'"'

the possession of the person Jh .! .
^' ^^ ''"'"'ng to

When purchased, or.^f^irinter,^;:;;^^^ ^ *^^ '^^
some act of the absolute owner showTn. \ "^ ^"''"'

''J'

as money (z).
'^°*'°8 »n election to take it

(0 Williams (lOth ,,.)«6.

(') EQ-,-ard8 r. Conntesg of War-
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Slight evidence it luffioient k) thow en iotention to retain

the property in the form in which it ii Actually found. For
instance, remaining in poiieiuon and receiving the rentu for

nine yean without taking any stepa to have the estate aold

was held lufBoient (a) ; but where real estate, given upon
trust for sale, was subject to an option to a tenant under a
lease to purchase the reversion, that was considered sufficient

reason why no steps had been taken to convert, aud receipt of

rent under those circumstances was held not to be evidence of
a reconversion (h).

To effect a reconversion there must be the concurrence of

the absolute owners. There cannot be a reconversion if one
of the parties has only a limited or defeasible interest (c). So
where money was liable to be invested in land to be settled to
uses in strict settlement and all the uses were exhausted
except a legal jointure, it was held that as the jointress had an
equity to compel the investment of the money in land, by
reason of the bargain that she should have a legal rent charge
on freehold estate, the land must Irn Ueated as real estate as
between the real and personal representatives of the person
who, subject to the jointure, was entitled ^hereto (rf). But it

would seem that it would be otherwise as to portioners (e).

A man entitled to the proceeds of sale of an estate in a
contingent event may elect that if that event happens he wiU
have the land itself instead of the money. He cannot do any-
thing to interfere with the interests of third parties, but
subject to this his election made while his interest is contin-
gent is just as binding when the contingency happens as if it

were given afterwards (/).

Equitable conversion is a conversion for the purposes of
the Will and does not affect the rights of the persons who j e

& S. 6U ; Se Douglas ud Powell's
Contract, [1902] 2 Ch. 296, 312.

(rf) Walrond v. Rosslyn, (1879) 11
C. D. 640.

W Ibid.

J) Meek r. Devenish, (1877) 6 C.
V. 566, 572.

SliRht avi.

dwMsafl-
cient to skow
Intentkm to

ntain pro>
Mitv In form
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To effect re*
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owners.

A man enti-

tled contin-

gently may
elect contin-
gently.

(«) R« Qoidon, (1877) 6 C. D. 631,

In Kirkham t. Miles, (1807) 13 Ves.

338, two years' |)088e88ion was held to

be too short to presume an election.

(*) Re Lewis, (1885) 30 C. D. 664.
iSee other cases in Williams (10th ed.)

496, n. (»).

(«) Sisson *. Giles, (1863) 3 De O. J.

Equitable
conversion
only for pur-
poses of the
WiU.
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I)y law independent of the Will Tf *i, t

Sn.trr.t " "° "'"'»"<' ItaiWion which M, of

g»« to the „ext.o(.ki„ „ re.1 estate (i)
° *"""

devieee o( re.1 eefte. or lo hi. heir-„t.law I hi h.!^ ,
devised it, .„d ,i„ p^ „ ,^, ^..^ 7"^;^

"« ^•' »»'

dXr "
'"'•°"'- " "" -- -^ '^^ «'^ •'^

If there is a total failure of the objects for which th« .«

=rh::L-r:;-r----"

(y) Ackroyd r. Smithson, ri77<n i

n^7«?;„^A
'"^

'
<^"'«""- ^V-orm»W,

(I878)10C. D. 172, 176.
(A) Re Richerson, [1892] I Ch. 879.
(•) Curtei* r. Worniald, ubi np.

(*) Curtei. r. WormaW, «*; ,„„.
See «Iso,H:r Ld. Westbury in Becti/-
r. Ho<lg8on, (1864) 10 H. L. C. 656.
(0 R* Richereon, tthi mp.
(m) /ftW., p. 382.
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It 80 ,8 to preciiLle ,.1 questions between his real and per-
sonal «.,,ro.ser,t»tiv.

. after his death («). But in order to
exclude the h.::, ifc is not enouRh that the testator shows an
intention that his real estate should be treated as money after
us death; ,t niust also be apparent that he meant it to be
trea ed as ,f he had himself actually converted it into personal
estate before h.s death, and therefore as personal estate

iv-„" /"**Ii''
^"'^ P^'P"'"'' ''^'^^^'^' *be purposes of the

\t'n !?'',.?' "'*• """^ "°' "^^'^y '«•• the purposes
ot IMS W,ll (.). The mere intention to exclude the heir how-
ever explicit will be void, unless there is a gift to some one
else (p).

The above principles apply to a mixed fund of real and
personal estate directed to be converted where there is a
partial failure of the disposition by the death of some of the
residuary legatees in the lifetime of the testator. So far as
the lapsed shares are constituted of personal estate they ao
to the next-of-kin. and so far as they are constituted of real
estate, to the heir-at-law (7).

Where there is a general direction to pay legacies out of amixed fund as where real and personal estates are given upon
trust for sale and the legacies are directed to be paid out of
the proceeds, the legacies are payable ;),•« rota out of the realand personal estate in the event of the ultimate residue beinc
undisposed of 0).

^
A question may arise in a Will in which there is a direction

for the conversion of real estate and also a residuary bequest
whether the surplus proceeds pass to the residuary legatee.
Th.s will depend on the meaning to be derived from the con-
sideration of the whole context of the particular Will whichhas to be construed. If the term ''residuary legatee" isfound standing alo:ie. above all. if it is found in a Will which

(m) lolmson r. Wouls, (l^iO) 2 Ucrv.
40!t

;
Taylor r. Taylor, (1858) 3 DcG. M

Jt G. 190.

(/<) Ste Williams (10th e»l.) 500, and
Fitch r. Webor. (.1«48) (t Ha. U5, 148.

UO t'itih r. Weber, ubi mp., at

E.

\yhnt suffi-

cient indict*
tiuii to
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••^aiiic priniM-
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able />/'(> rata.
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eutitle<l,

p. 152.

(V) Ackroyd r. Smitligon, uhi w«
('•) Allan r. Qott, (1S72) L. R. 7

Ch. 439 ; lit Spencer Cooper,
[1908J
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appears to make a division between real property and personal
property, the pHmd facie meaning of " residuary legatee "
would be the person taking what the law calls the residue
of the personal property; but it is a term which must be
fashioned and moa.ded by the context, and if you have acontext m which the testator is found looking at his landed
property not as land but as something which is all to beBold and turned into money, then the term "residuary
legatee becomes a term as applicable to the proceeds ofanded property as it would have been in the first instance
to personal property («).

The doctrine of constructive conversion also applies to a
valid contract for sale of real estate. There being a valid
contract it converts the estate in equity; it makes the pur-
chase-money a part of the personal estate of the vendor, and
it makes the land a part of the real estate of the purchaser «)The vendor becomes in equity a trustee for the purchaser of
the estate sold and the beneficial ownership passes to the
purchaser, the vendor having a right to the purchase-money
a charge or lien on the estate for the security of that purchase-
money, and a right to retain possession of the estate until the
purchase-money is paid in the absence of express contract as
to the time of delivering possession.

If a valid contract is cancelled for non-payment of the
purchase-money after the death of the vendor, the property
will still in equity be treated as having been converted into
personalty, because the contract was valid at his death- but
If the contract is cancelled because there was some equitable
ground for setting it aside, there will not be conversion
because there never was in equity a valid contract. To be a
valid contract it must not only be binding on both parties, but
the vendor must be in a position to make a title according

W Per lA. Cairns in Singleton r.

Tomlinson,(1878)3App.Ca8.404, 417.
Kor a sunimar)' of the rules of con-
struction for determining whether
convcreion is directed for all the pur-
poses of the Will, and the title of the

residuary devisee or residuary legatee,
see Theobald on Wills (7th ed.), p. 255
et teq.

(0 Lysaght r. Edwards, (187(5) 2
C. D. 4U9, 500, 507
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to the contract, unlesa the purchaser has accepted the titlein the hfetime of the vendor (u).

hn/r*"" "°f
'*"* '°' '*^' •'" ^^^^'^ *' "^« ^«»»h of the vendor,but the purchaser loses his right to a specific performance by

n°o rrV"':V'^ ^^^^^ ^^•^''^^ *^*»^« n^I^t-ofTn InJnot to the heir-at-law (x).

it Ir^Ktr^^'^u^
^^'''''^ '^ ««***« '''^<^ afterwards sells

:t although the purchase is not completed until after his death

perty. neither the purchase-money nor the sum secured bythe mortgage passes to the specific devisee (y)

^

real estate, and the option ,s not exercised till after the deathof the person who created the option, the exercise of the option

time of the creation of the option (z), although the heir or

unto tU; .r'^^'
'"'^^ *'^ ^^"^°^'« ^«

'*»» *o the ren^sup to the time the option is exercised (a).

The principle applies even though the option to purchaseIS not to be exercised until after the death of'the grantor and

:^teTa^r
^'''''' ''' ''-''' '' ''' '^'-^- --'

But this doctrine would seem not to be consistent with thegeneral prmciples applicable to cases of conversion. Td hanever been applied except as between the real and thePersonal representatives of the original creator of the opti nand IS not to be extended. Consequently, where an option topurchase was given by lease to the lessee, and under the termsof the lease the lessor covenanted to insure against fire onZbuildings being destroyed by fire before the exerciL
"

theoption, ,, ,,„ ,^^, ^^^ ^^^^^^^^^ ^^^^^.^ ^^
Of he

would not cause it to relate back to the time of the creation of

(«) Lysaght r. Edwards, «W lup. 506. 1 Ch 2U

6, Se?r ' '"'''"' ^''''^ ' ^'-
, « ^^- - Bennett. (1785) I Cox,

(I841)12 8im. 123; ^Clowes nagm n.\ o y, ^ ^.iQwes,
I laasj (A) jie igaacg, [1894] 3 Ch. 506.

s 2
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the option in such manner as to render the property for this
purpose property of the purchaser as from the date of the
lease piving the option, and the vendor trustee of the
insurance money for the purchaser; since until the exercise
of the option there being no specific performance of the con-
tract possible, there is no conversion, and ttie principle of
equity which considers that done which ought to be done and
which the Court can compel to be done, extends so far back as
those circumstances exist and no farther (c).

An option to the lessee to purchase the fee simple contained
in a lease is an integral part of the lease and passes with it

to the personal representative of the deceased lessee, and if exer-
cised by the personal representative of the deceased lessee no
equitable interest in real estate descends to the heir (d).

The testator may, however, sufficiently indicate an inten-
tion that the rule shall not apply. When you find, that, in a
Will made after a contract giving an option of purchase, the
testator, knowing of the existence of the contract, devises the
specific property which is the subject of the contract without
referring in any way to the contract he has entered into, there
it is considered that there is sufficient indication of an inten-
tion to pass that property to give to the devisee all the
interest, whatever it may be, that the testator had in it (e).

The same inference will be drawn where the testator executed
a codicil on the same day that he granted a lease of the
specifically devised property with an option of purchase to the
lesseeO). But the case is very different when, after having given
the property by Will, the testator makes a sale of it. If it is

a sale out and out, there is no question that the devisee's
interest is taken away (g).

If the Court, in the exercise of its jurisdiction, in an

(<) Edwards r. Wlest, (1878) 7 C. D.
858. The mere fact of making a con-
tract for purchase and sale does
not pass any interest in a subsisting
fire policy, there must be a bargain
with regard to the policy in order to
pass the interest : Rayner r. Preston,

(1881)18C. D. 1.

(<0 ff^ Adams and Kensington
Vestry, (188.'J) 24 C. D. 199, (C. A.) 27
C. D. 394 : and see pout. p. 272.

(e) Per Page Wood, V.-C. in Wee<l-
ing r. Weeiling. (I8(il) 1 J. & H. 424,

431.

(/) Jif Pyle. [1895] 1 Ch. 724.

(g) Weeding r. Weeding, ubi tuft.
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administration action, makes an order for sale of land it
operates as a conversion from the date of the order and before
any sale lias taken place (A).

So where the Court has power to sell an infant's real
estate, and orders it to be sold, the order operates as a con-
version, and the estate then becomes personalty (t).

By the Lunacy Act, 1890 (63 Vict. c. 5). s. 117. the judge
may order any property of a lunatic to be sold, charged
mortgaged, dealt with or disposed of as he thinks most expe-
dient for the purpose of raising or securing money to be or
which has been applied for the purposes mentioned in the
Act, and s. 123 (1) provides that the lunatic, his heirs, execu-
tors administrators, next-of-kin, devisees, legatees and assigns
shall have the same interest in any moneys arising under the
powers of the Act which may not have been applied under
such powers as he or they would have had in the property if
no sale, mortgage or disposition had been made, and the
sm-plus moneys shall be of the same nature as the property
sold, mortgaged or disposed of.

r t-
j

Sect 118 authorises the judge to order that money
expended on permanent improvements shall be a charge upon

lunatMT''*
^'"^''^ "" '"^ ''^'' P^°P^^*y °' -^^

Apart from this Act, should the judge in lunacy make any
order by which the nature of one part of the lunatic's estate
should be altered for the improvement of the other, there is no
equity between the heir-at-law and next-of-kin on the lunatic's
death to have the nature of the property restored (/).

Where, however, there is an order for sale of a competent
part of real estate for a limited purpose, as, for instance, forpayment of an mfant's share of costs in administration or

Money spent
on permanent
impruvements
of lunatic's

property may
be made a
charge.

Rights of heir
and next-of-
kin of lanatic
apart from
Act.

Order for sale
for limited

purpose.

(A) Hyett r. Mekin, (1884) 26 C. D.
735. .Same principle applies under an
order for sale of timber : Dyer r. Dyer,
(186i) 34 Beav. 504 ; Hartley r. Pen-
darves, [1901] 2 Ch. 498.

(0 Wallace r. Greenwood, (1880) 16
C. D. 362, 3(i5, j«r Jesbel, M.K.

(*) The principles which guide the
Court in making orders under this
section were considered in Se Gist
[1904] 1 Ch. 398.

(0 See Williams (10th ed.) 505 ; and
»ee aiUe, p. 249.
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On a sale

under com-
pulgory
powers.

Other proceedings, or of the mortgage debt and interest in aforecloBure acfon. any eurplu, proceeds in excess of what h

remain in Court, or no act has been done by the party entitl^
to take the same as money (»t).

j ««wwea

When property is taken under the compulsory powers of

although the company has been let into possession, wilnot effect a conversion, since no contract had been entered

enforced („)
;
but a conversion takes place when thVamoun-'t

of the purchase money is agreed upon by the surveyors
although there is no contract in writingjo).

"""^^^yors.

ietw^eTres .
/"'*'^'*^^™°°«yP»yabletopartiesunderdi8abilityandpaid

rv^icVI. r« TJ,Ty:T'V.: ''
r :!?'

""^"'^ ^'^-^'^ Consolidation Act.

rn?/"'"" nfl y ;
"•

i
" '*"' *° ''" reinvested in the purchase-ney. of other lands, and is. therefore, impressed with the quality ofreal estate, and there is a constructive reconversion untilsome person becomes absolutely entitled to the money to hisor her own use

;
but if paid in under s. 76 of the Act. by reason

of the owner of the land refusing to accept the money, or
felling to make out a title, or to convey, or for other reals
mentioned m that section, the money is applicable under
s. 78 and is personal estate (p).

Distinction

Sect. 10.-0/ Partnerthip Assets.

^tJp'^PW J^, ^T''^
"' ^^** "^^^'^ «o«^«' bought with the cash

a^rac- etitriL . ^"^T""'
" ''*''"« P" nershipconcem. must in

t«r of per. ^^^^^y be looked upon as personal, unless there be an agree--ait,. „,ent to thecontrary (,). So also if land, whether acquirTby

(«) Scott r. Scott, (1882) 9 L. R. Ir
3fi7

; Burgess r. Booth, [1908] W. N. 83.
(») Bighton r. Righton, (1866) 36

L. J. Ch. 61.

(o) -«« Hawking, (1843) 13 Sim. 669;
Watts r. Watts, (1873) L. B. 17 Eq.

217.

^y\/^ """^P' <'"•") 3 Drewrr,
726

; Kelland r. Fulford, (1877) 6 C. D.

(f) Smith's Mercantile Law (10th
ed.) l8i.



UEVOLUTION OF ASSETS AS REAL OB PERSONAL ESTATE.

dMcent or devised, is appropriated to partnership purposes
anf* is involved in the business, it becomes part of the partner-
ship property, and the share of a deceased partner is personal
estate (r), and there can be no survivorship in it in equity,
although the property was conveyed to the partners as joint
tenants (s). In the case of partnership property land can be
remitted to its original character only by virtue of such an
agreement made between the partners as withdraws the land
from the partnership assets(0.

263

CANADIAN NOTES.

Where a testator had sown a quantity of grain, which Embtement..
was in the ground after his decease, one of the next of kin
sought to charge the executors with the value thereof, but
the land on which it was having been devised to the widow
for life, it was held on appeal that she, and not the executors
was entitled*to the emblements. Cudney v. Cudney (1874),
21 Gr. 153. See Cameron v. Oihson, 17 O.R. 233.

A bequest of a testator's chattels in general terms and "Chattel.."

unaffected by any context will carry all the personal estate.
Se McMillan (1902), 4 O.L.R. 515, but where a distinction
is made between chattels and other personalty by the will
itself, the word "chattels" will be given a restricted con-
struction. Peterson v. Kerr, 25 Gr. 583. See also Davidson
V. Boomer, 15 Gr. 1, and Holmes v. Walker, 26 Gr. 228.

The effect of the Devolution of Estates Act (Ontario)
and amendments acted upon by the registration of a caution
under an order of a county Judge after the twelve months
has expired is to place lands of a testator again under the
power of his executors so that they can sell them to satisfy

(»)

L. R
(•)

Wfcterer

IS Eq
Davies

402
Waterer

Games

(1873) C. D. 813.

it) Att.-G€n. V. Hubbuck, (1884)
(1879) 12 13 Q. B. D. 276
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"Good will'
is asset of
estate.

EXECrTOBH.

•PpLed ,0 prop,,,, o, ,h. ,«.^, >. „«^ „H Za^their control or iMli>ahi<> « *u •
under

,u.d!r.rt
°'

""' """^ *""""' '«»« "»"• -ta"mder ,h. E,ee„,i„„ Ac. (Ontario) .„ „„^ .„„. „ ,„un.r.1 .-d ,e«.„»..^ „p^ ^^ .; ,_^ "'J^

Tottom, 2 O.L.R. 343.
'

Where . will create. . life ctate i. chattel,, the execmor

lor tlieni to the person entitled in remainder
'" " •"««»'« (1881), 10 P.B. 98.

'™«mder.

™' e""" "i" of a bu.ine« n,.y be the anbject of a „,,

^ . Pcr^n.1 rep,«e„.ative and the contract enfrccd, wbel*. pnce h., been a^ed „po„, or .„, „a,er „e.n. o iZU value provded, and .„ch eood will i. therefore an^the «,ate of the intestate, to be a«„nted for in thcT

In Ontario and M«,it„b. upon the death of a ba,. trua-te. of „y corporeal or incorporeal hereditament of which

vest ,n the legal per«,n.l repreaentali™, from time to timeof auch iruatec. B.S.O., c, 129, .. 7, R,s.M., c. 170 a. 10A bequest of . teatator'a chattels in general term, wiU
carry .11 the personal estate, including a mortgage, (Jie Mc
•«'««". 4 O.L.R. 41.,) bu, Where a distinction i, made be
.ween ehatteb and other personalty by the will itself, the
word "cbattels" will be «,tricted to such t«.giblc and move-
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DEVOLUTION OF ESTATES ACT.

able article, a. furniture, farm implement-, etc. Petenon
V. Kerr, 25 Gr. 583. See Holme, v. Walker (1879), 26 Gr. 228,

2636

By th. DeTolution of Ertate. Act (Ontario) the real and R«idu.ry
perw.al property of a deceaaed per«,n compri«.d in any

'""*'

roBiduary device or bequest shall (except so far a. a contrary
intention shall appear from his will or any codicil thereto)
be applicable ratably, according to their respective values,
to the payment of his debts. R.S.O., c. 127, s. 7.

In order that this section may apply there must be both
realty and personalty in the residue. Thus, where a testator
bequeathed all his personal «tate to his son, and devised to
hm, a farm, and devised the remainder of his real estate to
hi. executors upon trusts, and directed hi. debts to be paid
out of his "estate," it was held that the dobts should be paid
out of personalty as far as it was sufficient. lie Moody (1906)
12 O.L.R. 10.

''

Apart from this enactment the Devolution of Estate. Act
has not made any change in the order of administration of
assets. Scott v. Supple (1893), 23 O.R. 393.

Although by force of the Devolution of Estates Act (On- Inf.nf.
tario) all real estate of the deceased devolves upon his per-
sonal representative, yet where infant, are intererted in the
real estate no «»le or conveyance shaU be valid under the
Act without the written consent or approval of the official
guardian or in the absence of such consent or approval with-
out an order of the High Court. R.S.O., c. 127, s. 8. Such
consent is, however, not necessary where the land is devised
to the executors in trust to sell. Re Booth's Trusts (1889),
16 O.R. 429; Re Koch & Widermn (1895), 25 O.R. 262 Aa'
to the effect of the Devolution of Estates Act, in transmitting
into a trust, a charge created by the testator, ^hich, however,
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Power of
executor*.

h t
f

EXECUTOBg.

did not in terms exprewly vent the estate in any truatee. See
Yoit V. Adama (1886), 13 A.R. 129.

The operation of a deviwj of lands is by the Devolution

of Estates Act only postponed for the purposM of adminis-

tration. The estate does not pass through the medium of the

executors but by the operation of the devise. lanson v. Clyde

(1900), 31 O.K. 579.

The Devolution of Estates Act, R.S.O., c. 127, vests the

real as well as the personal estate of a deceased peraon in his

personal representatives for the purpose of paying his debts,

but except in the case of a residuary devise specially pro-

vided ior by section 7, the order in which diflferent classes of

property are applicable to the payment of debts has not been

changed by the Act. Re Hopkins Estate (1901), 32 O.B. 315.

Per recent amendments to the Devolution of Estates Act,

see Ontario Statutes (1902), c. 17, and 1906, c. 1.

The testatrix in the first part of her will gave her whole

estate, real and personal, subject to the payment of debt»,

to her stepson and his wife and their three children, "to be

divided and shared equally between them." She then, pro-

ceeded: "It is my wiU that my personal effects that have

not been disposed of during my lifetime shall be kept in the

family, excepting any furniture ... but the real estate

if I have not disposed of it shall be sold and equally divided,

and I appoint my stepson ... and his daughter . .

to execute this my will. Held, that the right of the executors

to sell the real estate of the testatrix was not affected by the

Devolution of Estates Act, but that, independently of that
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Act the executor, had, upon the true eonstnietion of the will,

•n expre*. power to .ell the real estate. Re Robert, v. Brookt
(1906), 11 O.L.R. 395.

A bequest of promiawry notes upon which, after making
his will, the testator has recovered judgment which was un-
•atisfied at the time of his death, doe. not pass the note..

Wetmore v. Ketchum (1862), 10 N.B.R. 408.

263d
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founded on
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otiwrwiae
greed,

«-9; principal
and agent,

master and
errant,

author and
publislier,

master and
apprentice.

CHAPTER XIX.

or oBooi m Aonow.

8>0T. 1.-0/ RigkU accrued in ike Lifetin. of the Testator
or Intettate.

(1) Ex contractu.

nwH-n, of .cti„„ ,„„„d^

.u 1 • .

"'^'^® ^ *"e personal repregentative of the

or ad»H„«trat«r need not be named in the tema of the con-traoun „n er to transmit to him the right of enforcing ^70)^here, however, personal eonaideration. are of the foundat.on of the contract, aa in caae. of principal an^ aLnt (d) a„^'master and servant (.), the death of either Zt 7uL an ndto the relation; and in respect of service after the dlth th^

he absence of special agreement the interest of he master nan apprenticeship being an intei^st coupled with aT.^ 'ltrust cannot be aasigned and is determined by hi deTtZ^and on the death of the master an action is not ittabl^^^^^by an apprentice .r pupil for the recovery of any partTf thepr 'mium paid under the indenture bv th«1 7
.,(«) Poeble, . TheOswaldt^utlensflM;^^

'"*•'" '"P"P"**»
rh«n ni....... ^.. .

*".'?twutie (183 ) 1 Tyrw. 348, 349. per Ld

c Williams (loth ed.) 605.

(i8i4r"l'SrB"40«- ^^'^-'•"''

R!'4*c"rr44!-7y"' '•'«»> ^
(/) Marshall' „. Broadhurst,

Lyndhurst. and as"; tZ' ^Lnai

r* I ,«o
"• B^""'"*?. (1854) 1K. * J. 168. aff. 6 D. M. A O. 223-

m'Gr^Zlf'"''^^ (1879) 12 C*D.
886,Or.ffith r. Towr-r Puhli.hinff

Chi' 21
Moncrieff, [1897] 1

(II) Williams (loth ed.) 626.

n



OP CH08E8 IN ACTION.

tlie miuter, there being in sueh caie only a partial failure of
coniideration (A).

«» ?*!f.'r 't'**'"^
*° P*"'*» apprentices ia regulated by

Stat. 82 Geo. III. c. 57.

An action will lie for an executor or adrainiHtrator upon a
promise made to the deceased for the exclusive benefit of a third
party (i).

An action for an account was given to executors by
18 tdw. I. Stat. 1, 0. 28; to executors of executors by
20 tdw. III. Stat. 6, c. 6; and to administrators bv
81 Ldw. III. Btat. 1. c. 11.

(2) Ex delicto.

It «as a principle of the common law, that if an injury
was done either to the person or property of another, for
which damages only could be recovered in satisfaction, the
action d.ed with the person to whom or by whom the wrong
was done (A).

**

But by the Stat. 4 Edw. III. c. 7. de boni, anportatu in vita
testaton,, which reciting, that in times past, executors have not
had actio.18 for a trespass done to their testators, as of the
goods and chattels of the said testators carried away in their
life, and 80 as such trespasses have remained unpunished
enacts that the executors in such cases shall have an action
agamst the trespassers, and recover their damages in like
manner as they, whose executors they be should have had ifthey were living. And this remedy is further extended to
executors of executors, by 25 Edw. III. stat. 5, c. 5, and to
administrators by an equitable construction of the former
s atute. rhe Act 4 Edw. III. being a remedial law, has
always been expounded largely; and though it makes use of
the word trespasses only, has been extended to other cases
within the meaning and intent of the statute. Therefore byan equitable construction of the statute, an executor or
administrator shall now have the same actions for any injury

(/<) Whincup r. Hughes, (1871) L. Ex. m.
-0. o.^:^^y:::^i^i g s-:s<;«.-..»-
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These stntutc'M

do not extend
to injuries to
the [lertion or
the freehold
of deceased.

Juris<iiction

over money
paid into

Court in

action before
dcHth.

done to the personal estate of the deceased in his lifetime,
whereby it has become less beneficial to the executor or
administrator, as the deceased might have had, whatever the
form of action may be (/).

lint the statute of Edw. III. does not extend to injuries
done to the person or to the freehold of the testator. Tiiere-
fore an executor or administrator shall not have actions of
assault or battery, false imprisonment, libel, slander, deceit,
nor (unless by virtue of the stat. 3 & 4 Will. IV. c. 42 s. 2
hereafter to be mentioned) for diverting a watercourse!
obstructing lights, or other actions of the like kind ; for such
causes of action still die with the testator (m).

An action for defamation either of private character or of
a person in relation to his trade comes to an end on the death
of the plaintiff, but an action for the publication of a false
and malicious statement causing damage to the plaintiff's
personal estate, as for instance slander of title to the plain-
tiff's trade mark, survives (n). So also an action for breach
of promise of marriage does not survive unless special damage
to the property of the promisee, arising from and within the
contemplation of both parties at the date of the promise, can
be proved (o). But there is no decision which supports the
proposition that because in consequence of injury done to the
l)erson the person injured is put to expense the case is brought
within the category of cases to which the statute of Edw. III.
applies

;
for instance the personal representative cannot sue,

in respect of damage to the deceased's estate, for medical
expenses or loss of occupaUon arising from the tortious injury
to the deceased's person (p).

Notwithstanding an action is at an end by reason of the
death of the plaintiff or defendant and cannot be revived, if

money has been paid into Court, the Court has jurisdiction on

(/) W illianiH (KMh ed.) tiW!, and see
Twyci-ojw r. Grant, (1878) 4 C. P. D.
41).

(«() Williams (101 h «I.) 608, and
SCO Twycrosa r. Grant, ubi lyji.

(«) Hntclmitl r. Mege, (1887) 18 Q.

B. D. 771.

(«) Finlay r. Chirney, (1888) 20 Q.
B. D. 4i>4.

(/») I'ulling r. The Great t';a»lerD

Railway Co., (1882) 9 Q. B. V. 110.
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W l«n .Uive .nd th»lr
'' ''™ "^ •» ""ow if h,

«»«)y i, provided b,WL t;„i'^ '«''T
""" "°

•ny person deceased m-,™,-.. .
'"'"' ^ "» ""l estate o(

•".a. » «e.io„ otJeZr : T
'" '*"°"' " " »-'««.

'"tors of My peln 1 ^ "" '"""°'°" <" "d-inis-

-ja-of s./peZ^-J-SiJlnL?"'^^ "^^
'"

action might have been m«,„. r.
''^^^^w^' ^r which an

1^". .W, have b^^lridliSiir" *"?"• " " """
l»'ore the death of snch Z , " '" "^^ months

P«»n
;
and the d.^^ JhVn^ef

"'
'i'"""

"""" °' -*
I««n.I estate „, sncS^;.™™

"°°™"^' '*»« >» P«» of the

Pomnritn1nlZ"tr''.''" '''"'•«- "covered by

•beinheritanoe/buT. ° '"'°'^,'° '"'«' '*'' °<" ««"» to

"covered them andZ Wn^r,f'" "' '"^ ^"^ -"»
''bispersonal^p^^^^^f^*^"" »'«'

^ 'longtohin.

TheFata, Accidents AZ^ri?;'.::; itr""'''That whensoever the death nt «
^ ^" ^ ^- 93). enacts :

wrongful act. neglect oTlr u^"'"
'^"" '^ «*«««<» by

<^ejau,t is such T^Z tZ^t^ '"*' "««'-^' ^
entitled the party injured to l! ^^ °°* ""^^^''^ h'^ve

<»«mage8 in resp^^ the^o tr ? '" ''*'"°" "^"^ '^'over
l>Brson who wo\ud havrtlen Jf^M /".

''"^ ^""^ ''"^^ *he
*hall be liable to an action for a

''**'' ^"^ "«* «°«»ed
<leath of the person iniur^S ^""^^T.^^^''

notwithstanding the^n causedZ^Z^Z: "'' ''' ''''' ^'^''^^-
felony."

'"*''' "rcumstances as amount in law to

By
8. 2

:
" Every such acUon shall be for th. k» a
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Kffect of
^^•Sc^ Will. IV.
c. 42, as to
injury to
i-eal estate.

Injury
must be
witliin six
months before
•leath, and
notion must
be brought
within one
year after.

Effect of the
fatal Acci-
•ienta Act,
18W.

(»•) Xoble r. Ca
343.

"' ('82f) 2 Sin,.
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Fatal Acci-
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1864, enables
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admiiiisfm-
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EXECUTOKS.

l"uh.™'^L'^°'' T"
*"" -' *' t'"---'^ death

recovered after deducting the costs not recovered from the

reslVof'th?""''* ""^'V^'"
'°' ^'^"^ «^*" "« for and inrespect of the same subject matter of complaint: and thatevery such action shall l,e commenced within twelv calendarmonths after the death of such deceased person •>?An action can only be maintained by the representativeof a deceased person under this Act where that Zon co^ dIf alive, have himself maintained an action in rTs^" o, htinjuries against the defendant (t).

^ ^

theifI'rr^l
••^"''^^r. either at common law or under

Xhtertr
^^^°^^^ '' '^'^'^' -—^e<^ -^-^

8 i%TJTl! """"''T
""''' '^'' ^^' * 28 Vict. c. 96).

after th I M^J l"'
^^ '^"" ^"^^" «^ ''^^^"^'^^ monthsafter the death have been brought by the executor or adminis^ator. such action may be brought by and in the nameTfTe'persons for .hose benefit such action would have been if it

admintlrair^*
'' '''' ^" ''' ^^ °' *^«—^or ^

An action by the personal representative under the Act isno bar to an action by the same person in respect of the assetsand estate of the deceaap.! an^ „« a • •

made in tha n ,f**'^'*'
*"'^ ^'^ admission on the recordmade m the one action cannot be treated as an estoppel of

(#) See WiUiams (10th ed.) 612 et
»<?., for cases decided on this Act.
(0 W'iUiam. r. Mersey Docks and

Harbour Board, [1905] 1 K. B. 804.
(») Clark r. London Genen»l Omni-

bus Co., [1906] 2 K. B. 648.



t

OF CHOSES IN ACTION. 269

«

5

1

isrhich either party can take advantage of. for, although the
machinery nominally is the same, the entire object and effect
of the actions are different, and they are brought in different
rights

;
the personal representative in a case under the Act

does not sue in respect of anything which belonged to the
deceased, but by force of the statute which enacts that the
deceased's death is to be made the subject of an action just as
if he had lived (r).

.„
^,**'^7'°y«"' Liability Act, 1880 (43 & 44 Vict. c. 42). Effect of the

«nact8 that where personal injury is caused to a workman in f^^^fT''any of the various ways mentioned in s. 1, the workman, or in Actim
case the injury results in death, the legal personal representa-
tives of the workman, and any persons entitled in case of death,
shall h^ve the same right of compensation and remedies against
the en^ployer as if the workman had not been a workman of
nor in the service of the employer, nor engaged in his work.

Sect. 2 enumerates cases in which the workman shall not be
entitled to any right of compensation or remedy under the Act

Sect 8 hmits the amount of compensation recoverable
under the Act.

And s. 4 provides that an action under the Act shall not
be mamtainable unless notice that injury has been sustained
18 given withm six weeks, and the action is commenced within
SIX months from the occurrence of the accident causing the
injury, or, in case of death, within twelve months from the
time of death: provided that, in case of death, the want of
such notice shall be no bar to the maintenance of such action
If the judge shall be of opiu;on that there was reasonable
excuse for such want of notice.

By 8.
5 money payable under any penalty is to be deducted

irom compensation awarded.

Sect. 6 assigns the trial of actions under the Act to the
County Court, subject to removal into the superior Court

The Workmen's Compensation Act. 1906 (6 Edw. VII. c. 58) Effect of the(which repealed the Workmen's Compensation Acts. 1897 and
Workmen's

1900). makes further provision (s. 1) for the liability ofIX S^"""
(r) Leggott r. Great Xoithein Bailway Co, (187«) 1 Q. B. D. ui,9.
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employers to workmen as defined by the Act suffering per-
sonal injm-y by accident arising out of and in the course of
their employment. By s. 18 any reference to a workman wha
has been injured shall, where the workman is dead, include a
reference to his legal personal representative or to his depen-
dants or other person to whom or for whose benefit compensa-
tion is payable. If not settled by agreement the amount of
compensation under the Act, where death results from the
injury, is subject to the scale and conditions of compensation
provided by the first schedule to the Act, and it is thereby
provided that the payment in the case of death shall, unlesa
otherwise ordered as thereinafter provided, be paid into the
County Court, and any sum so paid into Court shall, subject to
rules of Court and the provisions of this schedule, be invested,
applied, or otherwise dealt with by the Court in such manner
as the Court in its discretion thinks fit for the benefit of the
persons entitled thereto under this Act, and the receipt of the
registrar of the Court shall be a sufficient discharge in respect
of the amount paid in: Provided that, if so agreed, the
payment in case of death shall, if the workman leaves no
dependants, be made to his legal personal representative, or,

if he has no such representative, to the person to whom the
expenses of medical attendance and burial are due.

By 8. 2 (1) proceedings for recovery of compensation shall
not be maintainable unless notice of the accident has been given
as soon as practicable after the happening thereof and before
the workman has voluntarily left the employment in which he
was injured, and unless the claim for compensation with
respect to such accident has been made within gix months
from the occurrence of the accident causing the injury, or, in
case of death, within six months from the time of death.

Where a claim is made by a sole dependant of a deceased
workman, as for instance his widow, and the dependant dies
before any award is made in respect of the claim the right to
compensation suri'ives and passes to the legal personal repre-
sentative of the deceased dependant (:r).

{r) Darlington r. Koscoe & Sods, [1907] 1 K. B. 219.
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Sect. 1 (2) (b) Of the Act of 1906 provides that : " When
the injury was caused by the personal negligence or wilful act
or the employer or of some person for whose act or default the
employer is responsible, nothing in this Act shall affect any
cml liability of the employer, but in that case the workman may,
at his option, eithei: claim compensation under this Act. or take
proceedings independently of this Act; but the employer shall
not be liable to pay compensation for injury to a workman
by accident arising out of and in the coarse of the employment
both independently of and also under this Act. and shall not
be liable to any proceedings independently of this Act. ex pt in
case of such personal negligence or wilful act as aforesaid ^{y).

(8) Contracts connected mth Land.
With respect to contracts relati . the freehold, a covenant

which runs with the land will go ^he heir, not only withounaming him. but where it is made with the covenantee and his
executors (^) Moreover, the covenantee need not be made aparty to the deed of covenant (a). And although such a covenant
has been broken in the lifetime of the testator, or intestate, if

thesubstantiaIdamage,as.forinstance.eviction.ha8takenplace
since his death, the real representati . and not the personal
IS the proper plaintiff. But when the ultimate dlage is
sustained in the lifetime of the ancestor, as where he isevfcted.and the land, and consequently the covenant, does not descend
to the heir, there the personal representative only can sueu^n the covenant (U). The case of Kingdon v. Nottl (c). upona covenant for title, and King v. Jones (d), upon a covenant forfurther assurance, are authorities to show that these covenants
are continuing covenants, and the breaches of then, continuing

[1807] 1 K. B. 612
; [1908] 1 K. B. 94.

(«) Forater r. Klret Colliery Co
Ld., [1908] IK. B. 629.

(») Kingr. Jones, (1814) 3 Taunt.
«8 ; all. 4 M. & S. 188. and sec
WiUiams (10th ed.) C19 et »eq

(f)
(1813) lM.&S.3.-,5;{18ir.) 411.

Ok B. 53.

(rf) Vhi 8up^
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(--) See Williams (10th ed.) 619, and
cases referred to. For an explanation
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merelycollatera],see Dewarr.Goodman
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breaches, and that a right of action accrues totie$ qmtiea when
and as often as damage actually arises from the breach of
either covenant (e).

The Stat. 82 Hen. VIII. c. 34, expressly enabled grantees
of reversions to take advantage of conditions and covenants
against lessees, their executors, administrators and assigns, of
the same lands, and also gave to lessees, their executors,
administrators and assigns, the like remedy against the
grantees of the reversions which they might have had against
the grantors (/).

The statute extends to a grantee or assignee of part of a
reversion, and rent is apportionable in such case, and a fair
proportion may be claimed (g).

Since the Land Transfer Act. 1897, on the death of the
owner of a reversion in real estate within the Act, his executor
or administrator is the only party capable of suing on a cove-
nant made with the lessor until assent or conveyance under
s. 8 (1) of the Act.

A covenant in an underlease by the underlessor to perform
the covenants in the superior lease relating to premises not
demised by the underlease does not run with the land, and is
only a collateral covenant, and a covenant to indemnify is only
personal (/<).

Although an option contained in a lease to the lessee to
purchase the fee simple of the land demised forms an integral
part of the lease and passes with it to the personal representa-
tive of the lessee as personal estate, with the right to enforce
It if he should think it beneficial, and under it no equitable
mterestm real estate descends to the heir (i), yet such an option
given by way of proviso or covenant in a lease does not come
within the Stat. 32 Hen. VIH. c. 34, so as to make the liability
to perform it run with the reversion, and consequently an

(c) Spoor r. Green, (1874) L. R. 9
Ex. 99, 117, per Kelly, C.B.

(/) See notes on this Act in
Chitty's Statutes.

to) Mayor of Swansea r. Thomas,
(1882) 10 Q. B. D. 48.

Gixxlman, [1907] 100 Dewar r.

K. B.612.

(i) Ih re Adams and Kensington
Vestry, (1883) 24 C. D 199 : 27 C
D. 394.
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action by an assignee of the lease against assigns of the lessor
cannot be maintained to compel a conveyance (*).

An option must not exceed the limit allowed by the rule
against perpetuities (I).

Sect. 10 (1) of the Conveyancing and Law of Property Act,
1881 (44 & 46 Vict. c. 41), provides that "

(1) Rent reserved by
a lease, and the benefit of every covenant or provision therein
contained, having reference to the subject-matter thereof, and
on the lessee's part to be observed or performed, and every
condition of re-entry and other condition therein contained,
shall be annexed and incident to, and shall go with the rever-
sionary estate in the land, or in any part thereof, immediately
expectant on the term granted by the lease, notwithstanding
severance of the reversionary estate, and shall be capable of
bemg recovered, received, enforced and taken advantage of by
the person from time to time entitled, subject to the term, to
the income of the whole, or any part, as the case may require
of the land leased."

'

Sect. 11 (1) provides that "The obligation of a covenant
entered into by a lessor with reference to the subject-matter
of a lease shall, if and as far as the lessor has power to bind
the reversionary estate immediately expectant on the term
granted by the lease, be annexed and incident to and shall go
with that reversionary estate, or the several parts thereof
notwithstanding severance of that reversionary estate, and
may be taken advantage of and enforced by the person in
whom the term is from time to time vested by conveyance,
devolution in law, or otherwise; and, if and as far as the
lessor has power to bind the person from tune to time entitled
to that reversionary estate, the obligation aforesaid may be
taken advantage of and enforced against any person so
entitled."

These sections apply only to leases made after the com-
mencement of the Act (m).

(*) Woodall r. Clifton, [1905] 2 Ch.

27S
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2S7

(0 IM.
(m) Am to the law pievionsly

Wolstenholme on The ConTeyancing
and Settled Land Acts ; Challis R. P.
(2nd ed.).
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c. 61.

(i) Of Kent and Arrearagea.

At common law there are three kinds of rents: rent-
service, rent-charge, and rent-seek (n).

Rent-servioB is where the rent accrues in connection witha tenure, whether by reason of the owner of the rent ha^ng
the revennon of the land out of which it issue, or having th!mere seigniory, and to this rent there is attached a commonlaw power of distress.

A rent-charge is where the owner of the rent has neither
jMgnioiy. nor reversion, but by express contract is entitled to

A rent-seek is where the owner of the rent has neitherMignioy nor reversion, nor any express power of distress.
Rents of assize, chief rents and quit rents are customary

rents under which tenants of a manor hold under iTZ
from time immemorial.

A fee farm rent is where an estate in fee is granted subject
to a rent in fee. which, if created since the Statute of QuiaEmptore,, camiot be a rent-service and must be either a r^t.
-eck or rent-charge.

By the Statute of Uses (27 Hen. VIII. c. 10), s. 8. a power

.:rrtrtr^"'^"-^^"-«-^
By 4 Geo. II. c. 28. the like remedy by distress is given in

cases of rent-seek, rents of assize, and chief rents, as in the caseof rent reserved upon lease.

* .fl*^^
Conveyancing and Law of Property Act. 1881 (44

tZ^I' "' "'•
'

"• ^'' ' ^'"' *° *''^*^*^ " S'^^'^ ^ a perl
entitled to receive out of any land, or out of the income of any

w;7 T."'!T ^"^'^^^ ^""-y^^'y '' °*^«^«'««. whether
charged on the land or the income of the land, and whether byway of rent-charge or otherwise, not being rent incident to areversion.

The Agricultural Holdings (England) Act, 1888 (46 & 47
Vict. c. 61), 8. 44, limits the right of distress to one year's

(«) See Stephen's Ccinmentarie. (6th ed.), toI. 1, pp. 882 et *e,.
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An underlease exceeding the original term deprives theunderW of the remedy by distress for want of a r^Tsi nand this defect js not remedied by the underlessor acquSa reversionary lease commencing from the determination o1the ongmal lease, since a reversionarjr lease merely creates
an.„j«..«e.e^,„i^U,e„t,ythereund;ran^
the term of the original lease (o).

^
rJ/ •''" •!"' ^ """^*^ '""^ y^"' '^^ ^ "evened from the

XT;i ""^^ *^'° «° '^ *^« ^^^'"tor 0' administrator

of land m fee, makes a lease for years, reserving rent and..iterwards devises the rent to a stranger and dies and theB^ranger is seised of the rent and dies, h^ exJto^s'Ju. vthe rent and not his heirs (p).

Though the whole rent which accrues after the death of thelessor should go with the reversion to the heir, yet the a^arages 0, rent, which became payable in his lifetime. wUl go"

e^te'T'
""""' -P--*at-e as part of his perSn^;

At common law the executors or administrators of tenantsm fee simple, tenants in fee taU, and tenants for lives o7ZLsemces, rent-charges. rent-seeks, and fee farms hJno'remedy to recover arrearages of such rents, for remedy

li sul T
*'*"'"'«*'•**«" ^J^o^W have an action of debt forall such arrearages against the tenant in arrear and hisxecutors and administrators, and empowered them to dTstratfor the arrearages so long as the lands charged with thepayment cont^ued in the seisin or possession o'f th"

in arrear or of any other person claiming only by and fromthe same tenant by purchase, gift or deLntJ-)
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(o) Lewis t. Baker, [1905] 1 Ch. 46.
ip) Williams (10th ed.) «3l.

(?) Ibid., 631.
(r) Ibid., 631, 633.

za
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only to cm<« in which the owner of th.

tl «nlt •
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• '^^^ therefore, if

IndT u""
'"*"• '"'* **"* °^"«' ^""^"^ »^»y •>» inter;.'

representing or claiming title through o under hi™T
datTin ^° '°' '"""^ '*"*' " ^'^^y »* « the hands of one

itTia^of ::rsf:h^"^
^'^" ^^^^ •^^^^^-^^^

i.r J .
^° ^h^fe b man makes a Icbm for

life, rendering rent, remainder for life, remainder f„randafter the accruing of rent from the first tenant for We' Ihelord d,es and then the tenant for life dies, the execuLlnot

fromlVr 1: ""r
"'^—

^
because he claims nt by o^from the tenant for Ufe. And if tenant in tail grant a rent fo'hfe. and d.e the executor of the grantee cannot distrtruplnthe issue m taM. who comes in under the original giftl t^land not under the grantor of the rent (0. ButTa m 1 ^ :,d'n fee grants a rent-charge to A. for the lifeof B.. and the land

L^Te^t ::rand ^^^ ^di^r
"^f

"

-U^. distraint, in remainr^^Sll^s-rL^^^^^^

If a person seised in fee of land demised it for vears

h.s Uefme, ™„ the dece.^^ „„, t.n«.t ta t^i.

(0 Williams (10th ed.) 696
(0 Jf'id. 697.

(«.) EJdrichs Case. (1603) 6 Bep.
ilo a. '

(•«•) Prescott r. Boucher, (1832) 3 B.

0832) 3 B. & Ad. 967, where LA
Tenterden, C.J., approves the state-ent of the hiw on this subject aa
contained in Williams on Kxecutow.
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But by gtat. 8 A 4 Will. IV. c. 42, i. 87, it wm enacted,
" that it shall be lawful for the ezeootora or adminiitraton of
any leMor or landlord to dittrain upon the lands demiied for
any term, or at will, for the arrearages of rent due to inch
lessor or landlord in his lifetime in like manner as such lessor
or landlord might have done in his lifeUme." And s. 88
provides, «• that such arrearages may be distrained for after
the end or determination of such term or lease at will, in the
same manner as if such term or lease had not been ended or
determined

; provided that such distress be made within the
space of six calendar monthe after the determination of such
term or lease, and during the continuance of the possession of
the tenant from whom such arrears became due."

The Land Transfer Act, 1897, would seem now to super-
sede this statute where the arrears and the immediate reversion
both vest in the personal representative.

Action of debt was at common law incident to rent
reserved upon leases for years {y).

l5) OJ ApportioHment of Accruing lient and other Periodical

PaymentM.

With regard to accruing rents, generally speaking at
common law there was no apportionment in favour of the
executor or administrator of the deceased tenant for life as
against the heir or remainderman. In the case of a rent con-
tinuing after the death of the testator, the whole rent passed
with the reversion to the remainderman or heir, and in the
case of rents reserved on leases determining on the death of
the person making them, or on the death of the tenant par
autre tie, the rent was lost altogether (z).

The Apportionment Act, 1870 (88 & 84 Vict. c. 85), now
provides as follows :—

Sect. 2. " From and after the passing of this Act, all rents,
annuities, dividends, and other periodical payments in the
nature of income (whether reserved or made payable under

(.-) See Williams (10th eil.) 632.
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" The word ' annuitiei ' indudei alaries anU peniiona.

' The word ' dividend! ' incladet (baiidea dividends liriotly

ao called) all payments made by the name of dividend, bonne,

or otherwise out of the revenue of trading or other public

eompanies, divisible between all or any of the members of

such respective companies, whether snch payments shall be

usually made or declared at any fixed times or otherwise ; and

all such divisible revenue shall, for the purposes of this Act,

be deemed to have accrued by equal daily increment during

and within the period tor or in respect of which the payment

of the same revenue shall be declared or expressed to be

made, but the said word 'dividend ' does not include payments

in the nature of a return or reimbursement of capital."

Sect. 6. "Nothing in this Act contained shall render

apportionable any annual sums made payable in policies of

assurance of any description."

Sect. 7. " The provisions of this Act shall not extend to

any case in which it is or shall be expressly stipulated that no
apportionment shall take place."

The Act applies to specific devises, and the rent being

apportioned as on the day of the testator's death, the appor-

tioned part will fall into the residuary personal estate (a).

The income arising from personalty specifically bequeathed is

also apportionable as between the specific legatee and the

residuary legatee (6).

Where a fund is invested by trustees in stock on which a

dividend is accruing, the Apportionment Act does not apply to

the dividend when received, but the tenant for life is entitled

to the whole dividend (c) ; nor does the Act apply to a sale of

Htook "cunt dividend," although the purchase-money is

thereby augmented (f/).

The Act only applies to sums w ;h are accruing but have
not accrued due at the time when the apportionment is said

Act appliw
to speoifio

deviiw

;

•laototpeciflc

bequMti.

Act doM not
apply to

purchases
anil sales by
trustees of

investments
cum divi-

dend :

nor to rent
payable in

advance.

(a) Hasluck r. Pedley, (1874) L. R.

l9Eq. 271.

(*) Pollock V. Pollock, (1874) L. R.

18 Eq. 32».

(r) lif Ctarke, (1881) 18 C. D. 160.

(rf) Bulkeleyr. Stephens, [1896] 2
Ch. 241.



280

What id " a
tnuljnff or
other public
comiHiny "

un<ler the
Act.

What aro
*' other

periodical

pajfinentd

'

uniJer the
Act.

Jfo applica-
tion to

protita of
private

tnuliiiR part
nersbip.

Bontm to

sharrhoiders
ot public

when ap|)(>r<

tion»kle.

BXECUTORS.

Tlie word, ..„u,„ p„i^j , ^ ...
Act refer to mymenta .hi„h

w"""" in «. 3 of the

•t fixed timeTrt .r^rt °"^° V'^l^Oy. recurring

.n.e«de„.„Wig.tio„ .°d,"Zt ""'" "' '"«" »"•

ae iu other ea«» .Uh .hi!h tbeTctr . L°L°™^Twords have no «nnl,v.ii™ .
""""Ml". Coneequentljt the

tmdi„B pa'tnerZ^rt ? T*" """"^ '""» » P"™"

The word "dividends" in g. 2 nf fh^ i . • . ,

-ents h, way of bonus or s ^lus p^ofiL ' I^
'^"'? ^*^-

of a puhlic comnanv «v«n
,7"*^'°^^ *« the shareholders

onl.L.ion.u'^d^; °e^;" •^f'"''
-^ be
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and thecompan/va •dlv^.«r T "^ *''"" '°'° ^*P'*«''mpany validly exercises this power, such exercise o

^^
W Wlig r. Rowbotliam, [liHWJ 1 Q.

g5';,'"='!^/'-«'-"fith.(l87«)l2C. D.

^^(ff) y/'- Lysajjht, [1898] 1 ch. 116,

(*) Hx (Jriffith, «*,• „,p
(0 Jon... r. Ojfle, »A, ,,,,.

lfi!»

'""*'* ''''"''"• ('"") » C. D.

(0 f' Gritdth, „hi tHi,

•ee li Aj)p. Oa». 38:,, 3!»7.
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i

its power is binding on all persons interested under him, the

testator or settlor, in the shares, and conseijuently what is

paid by the company as dividend goes to the tenant for life,

and what is paid by the company to the shareholders as

capital, or appropriated as an increase of the capital stock in

the concern, enures to the lionelit of nil who are interested in

the capital. In a word, what the company says is income,
shall be income, and what it says is capital, shall be capital."

It was further laid down by the House of Lonls in the same
case that in considering whether a company has distributed

its accumulated profits as dividends, or converted them into

capital, regard must be paid both to the form and the substance
of the transaction (»).

A? les of association of a company, though binding the

shareholders, merely define and state the legal position as

between them and the company, and a shareholder can deal

with the dividends on his shares and effect or prevent appor-
tionment notwithstanding the articles. Such articles, there-

fore, cannot amount to an express stipulation against

apportionment within the meaning of s. 7 of the Act («»).

With regard to payments such as fines on admittance to Act H<ie» not

copyhold property, and reliefs or heriots payable on death or ni'eKo"'"*'
alienation of a tenant of a manor, if such pjiyments became

''""""•

due before the death of the lord, they pass as fruit fallen as
his personal estate, and do not go with the inheritance {p).

(6) Copyright.

The law relating to copyright in the deceased's interest in

literary property, dramatic and musical compositions, and
works of art, is regulated by the various Copyright Acts (q).

The duration of copyright in books is for a term of forty-

two years from the first publication, or for the natural life of

Dumtion of

;

ill books

;

(<•) Sec alio per Ktirlin;;, J., in ih
Mnlam, [I8!t4] a Ch. fi78, 5NS.

(ii) i/<' 0|>|ienht>inier, [IIH)7] 1 Ch.

(yO See Williams (lUthol.) G3t».

(v)Si.i; rorindcr'i* Ijiw of Copy-
HkIk (iih '->.) (I»li4), niid hIso

ScriiMoK (ltM«), and Ma«Billivniy
(.1902), on tJiu aamu iiuliji-ct.
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"^ •"*" """"^K "o "»

(O 5 & « Vict. c. 45, 8. 3W Sect. 20.

(0 7 Oeo. JII. c. 38.

(«) 2.-. Jc 2li Vict. c. »;8 8 1

^W Bu„.,t r. Chctwood, (1720) 2

W lXKl«ley r. McKanjuhar, Mor.

(«) Burnett r. Chetwood, m «„Thoutpson .. stanhope, (1774) Amb.

(A) Conslable & Co. r. Robinson'.
Tm,ee8,AIor.

Dict.ofDec.,vll

T

A|.p.l2.
Astothepe«onaUatueof

.greemenu between autho«a„TraU
iisliers, see uMte, p. 264.
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the letter, notwithstanding that he has sent it to somebody
else, and that that person has a right to the physical thing,

retains that peculiar right of property which entitles him and
his legal personal representatives to prevent its publication by
others. Under the Copyright Act, 1842 (3 & 6 Vict. c. 46),

book includes a letter, and by s. 8 the copyright in a book

which is first published in the lifetime of its author shall be
the property of such author and his assigns for the period

mentioned in the section, but the copyright in every book

published after the death of its author, for the period in the

section mentioned, shall be the property of the proprietor of

the author's manuscript, which in the case of a letter is the

proprietor of the letter itself, i.e., of the paper and the

writing upon it(c).

There is no waixant for extending the proprietary right to

prohibit publication, and, so far as there is no rule of law of

general application or created by special circumstances to

prevent that result, the possession of a letter ought to be
treated as conferring all the rights usually incident to

property. But a mere authority to write a biography is not

an authority to publish letters procured for the purpose, or

any extracts therefrom, or paraphrases thereof, or to do more
than use the information contained in the letters {d).

(7) Patent llightn. Trade Marks and Designs.

An inventor has no property in his invention, but he has
such an interest in an invention, for which he intends to take

out a patent, as to be able to make and enforce an agreement
concerning it (e).

Except in the case of convention applications under s. 91 of

7 Edw. VII. c. 29, the true and first inventor, or his legal

representative, must be a grantee of letters patent for an
invention, for, in virtue of the Statute of Monopolies and
7 Edw. VII. c. 29, s. 43, the Crown lias otherwise no authority

00 Macmillan it. Co. v. Dent, [1U06] 577.

1 Ch. 101, Bff. [1!H)7] l.Ch. 107. (e) Frosfg Patent Lawand Practice
(</) Philip r. Pennell, [1907] 2 Ch. (3iti ed.) (190«) vol. 2, pp. loi, 105.

Inventor has
no properly
in bis in-

vention.

True and
first inventor
or bi8 repre-

sentatives

may obtain
grant of

letters patent.
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PatenU Act,
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ana flrat inventor of the i^Xn ''"^'' '"'"*'' ""

'~ii!;.:r:z rpe":LTo°r r*""^
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'-"or eha... on re,ne.?rd

1

1^^, '
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""^
"on, register hin, as the propriZr • .T " '"'''^
r«pect of the patent mar bTZ I

"'' "''' ''""i" in

-i^'oUnyolherp.rC.^ « '«» °'— « i-

«oodsro;j:::'-rfc::rr'° '"-*'"'-"'-'«
bo "Migned and tr^^ittedt ''«'""*' " «"• ""y
onbeb„sinessooneer„rrth:,^TX2:rri
(/) /*///., vol. I, ,, 4

(y) iWle Marks Act,' iswo (5 E.I«r.
^'"^ "' '^>'''-»'
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OP CHOSES IN ACTION.

registered, and is determinable with that goodwill (/<). It is

the registration of a person as proprietor of a trade mark
which gives the exclusive right to the use of it(i), and except

in the case of a trade mark in use before the IStli August, 1875,

and which has been refused registration under the Act of 1905,

no person is entitled to institute any proceeding to prevent, or

to recover damages for infringement of an unregistered trade

mark (A).

Copyright in a design applicable to any article of manufac-
ture may be obtained by registration under the Patents and
Designs Act, 1907, during five years from the date of registra-

tion, with power for the comptroller to extend the period for

a second period of five years from the expiration of the original

period.

(8) On Death of Corporation Sole.

In the case of a corporation sole, as a bishop, parson, vicar,

a chose in action on his death will pass to his legal personal

representative and not to his successor. But a chose in action

may go in succession to a corporation sole by custom, e.g.,

bonds taken by the Chamberlain of London for the benefit of

the orphanage fund ; also by charter, e.g., penalties recovered

by the President of the College of Physicians (t) ; also by
statute, as in the case of the Public Trustee.
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Except by
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Sect. 2.-0/ RighU accrued after the Death of the

Testator or Intestate.

Where the cause of action accrued in the lifetime of the
deceased the action must be brought by his legal personal
representative in his representative capacity (?m). But where
the cause of action accrued after the death of the deceased, his

representative has in some cases an option either to sue in his

representative capacity or in his individual capacity.

Inasmuch as the property of personal chattels draws to it

the possession, so that the owner may bring either trespass

(*) Trade Marks Act, 1905 (5 Edw.
VII.c,15), 8. 22.

(i) Ibid., s. 39.

(*) Ibid., s. 42.

([) Williams (10th ed.) 637.

(m) Ibid., 1517.
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should sue.
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in his own
name.
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OP CHOSES IN ACTION.

When a personal representative discovers that he has in

his representative character committed a devastavit hy paying

that which he ought not to have paid, he ought to sue in the

same character to recover it again, since the money when
recovered will continue assets, and if the action were brought

in his individual character the demand might be subject to a
set-off, or when recovered liable to his debts.

Ord. 18, r. 6, of the B. 8. C. provides that claims by or

against an executor or administrator as such may be joined

with claims by or against him personally, provided the last

mentioned claims are alleged to arise with reference to the

estate in respect of which the plaintiff or defendant sues or is

sued as executor or administrator.

Ord. 8, r. 4, provides that if a person sues or is sued in a
representative capacity the indorsement of the writ shall show
in what capacity he sues or is sued.

In many cases an action on which the deceased himself

could not have sued may accrue to the executor or admini-

strator in his own time upon a contract made with the testator

or intestate in his lifetime («). Likewise a right to sue, which
never existed in the testator or intestate, may accrue to the

executor or administrator by remainder ; as where a lease is

made to B. for life, the remainder to his executors for years,

or where a lease for years is bequeathed by Will to A. for life

and afterwards to B. who dies before A., although B. never
had the term in him, yet it shall devolve on his executors, who
may maintain an action in respect of it (t). So a suit may
accrue in the time of the executor or administrator by reason
of a condition made to the deceased and not performed until

after the death of the testator or intestate (u).
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Ord. 18, r. 5.

Ord. S, r. 4.
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a condition
after death.

Sect. 8.-0/ Contingent and Executory Interett:

Contingent and executory interests, whether in real or Contingent

personal estate, are transmissible to the representative of the 'tltS'^
transmissible

(#) Williams (10th ed.) 666. (%) ihid *<* represenU-

(0/iW, 668. '"«*:
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Under such word^^l,^ .^^^^^^^^
essential part of the descripl" ITr*. "'^ ''°°'*^ »^ »°
eldest .n who did so survi^::^ ^^e^T °°'^ ""«

a« - e::L:rr- x:^:f --U .eh
heir-at-law or next.oVkr«V * P*'"^" '^o'^^S the
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execatororadministraL^) ^Bi"°°;
^"^'"'^^'We to his
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(«) mmam, (10th edO 673 n. i)
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CANADIAN NOTE&

A personal contract, auch as an agreement to serve the Death

deceased as clerk for a term of years, is determined by the ^J^
death of the employer, and the fact that the deceased em- contract,

ployer, in and by his will, directs his executors to discharge

the employee, which they accordingly do, gives him no right

of action. Orant v. Johnson et al (1864), 5 N.S.R. 493.

An action cannot be maintained against executors, rep-

resenting the estate, for an infringement of a patent, by their

testator, unless, $emble, it be made to appear that, by reason

of the wrongful act complained of, property of a tangible

character had passed from the plaintiff to the testator, as

distinguished from the testator's merely saving of expense
by improper use of the invention. Leslie v. Calvin (1885), 9
O.R. 207.

B.S.O. 1897, c. 129, s. 11, providing that a person wronged
in respect of his person or property by one, since deceastj,

may maintain an action against the administrators or execu-

tors of the latter, does not authorize such an action against

an administrator ad litem merely, but only against an execu-

tor or general administrator, clothed with full power to col-

lect the assets, pay the debts and divide the estate. Hunter
V. Boyd (1902), 3 O.L,R. 183.

In the absence of fiduciary relationship no recovery can p^
be had against the representatives of the deceased person who
is charged with fraud, unless profit has accrued to the wrong-
doer's estate. Hamilton Provident and Loan Society v. Car-
nell (1884), 4 O.R. 623.

By C.S.U.C., c. 78, s. 1, in case of injury to real estate,

within six months prior to the owner's decease, the executors,

etc., could maintain an action if brought within one year of
the decease. By section 2, if a wrong were committed
by a man within six months of his death, in respect of real
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eoininitted within aix monthi of the deeeaM, the action rar-

Tived, and that, therefore, the defendant waa entitled to hold
the order obtained. Alio that the statute authorized the con-

tinuance by the executor of the action instituted by his tes-

tator. And .see to aimilar effect Orani v. Wolf9 (1899), 32
N.S.R. 444.

Where a tutute provided that a municipality shall pay
all expenses '• the service of the militia, when called out in

aid of the civil power to suppress a riot, and, in case of a
refusal, that an action may be brought by the officer com-
mandingr the corps, in his own name, to recover the amount
of such expenses, the commanding officer having died pend-
ing such an action, it was held that the proceedings could be
continued by his personal representative. Crewe-Read v.

Municipality of Cape Breton (1887), 14 S.C.R. 8.

Where, after the commencement of an action for injury
occasioned by negligence and improper conduct of the de-
fendant in the management of a vessel, defendant died, it

was held that the action could not be revived against his ex-

, ecutor. Cameron v. Milloy (1872), 22 U.C.C.P. 331,

Upon the death before judgment of the sole beneficiary, f*u1
on whose behalf the administrator has brought an action

^c?***"*'
under the Fatal Accidents Act, the action comes to an end.
It cannot be continued for the benefit of the beneficiary 'a

estate, ror can a new action be brought by the beneficiary's

personal representative. McHugh v. Grand Trunk Ru. Co.

(1901), 2 O.L.R. 600. Quare, whether the decision oi Dar-
Ungton V. Roscoe & Sons (1907), 1 K.B. 219 affects the au-
thority of this ease. The English case is under the English
Workmen's Compensation Act

An unsuccessful action for negligence, brought by an ad-
ministrator under the Nova Scotia equivalent of the Fatal
Accidents Act, is not a bar to a subsequent action by the ad-
ministrator for damages to the deceased's estate (the de-
ceased having lived for some days after the injury, and, in
the interval, incurred expense), nor to an action at eommon
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194 and 19^/
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who, withoQt right or title, hM commenced an action and

. then Meka to legaUze hia illegal act by an order of the Court.

Fairfield v. Rou (1902), 4 O.L.R. 534.

In an action under the Fatp' AniiK tita Act and the Work-

men 'a Compenaation Act, b«(HU8 if 'he J tith -^f the defen-

dant 'a aervant through defi'i 'ia-iTs nicrli-tn u, iie plaintiff

haa no right to claim Im- ;',i(i. a\ i\rM'nses. V 'karsky v.

Canadian Pacific Ry. Vo. ( !!•, ). l.'» Mu.- (, i; > t.

Even though the hv. lation (/..vMie t'.ai 'tetiona for com-

pensation for fatal injuri>« iiiiist h iruii(.'ht b> the executor

or adrainiatrator, nioneyH, reccivei. il in nr • an action are not

garnishable in an action agaioBt ihr ; cutor or administrator

as such. McEwan v. Spckt (1906), 4 W.L.R. 325.

Under R.S.N.S. 1900, c. 177, a. 2, dealing with actions

against executors for injuries done by the testator, although

the action ia brought in the lifetime of the testator, if he

dies before judgment there can be ro recovery against the

estate, if six months have elapsed betwwn the acta com-

plained of and the death. McDonald v. Uickion (1905), 40

N.S.R. 560.

Only one action will lie under the Fatal Acciden*-. Act, staying

R.S.O. 1897, c. 166. Accordingly, where a woman, claim- J^^
ing to be a widow, brought action, joining her two children

as co-plaintiflf8, and, subsequently, another woman, also

claiming to be a widow, brought another action, joining her

child as co-plaintiff, the second action was stayed, and the

rights of all parties worked out in the first Morton et al. v.

Orand Trunk Ry. Co. (1904), 8 O.L.R. 372.

For the law of the Province of Quebec respecting sur-

vival of HCtiona, see Canadian Pacific Ry. v. Robinson (1892),

A.C. 481, reversing 19 S.C.R. 292.
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OF TUB RIOUTS or HU8BAND AND WIPE.

Sect. 1.

—

At Common Law.

(1) A» to IcatehoUl interettt of wiff.

The common law gave the husband a qualified interest

in his wife's chattels real in possession during the coverture.
The husband was possessed thereof in her right, and was
entitled to receive the rents and profits during the coverture,
with power during the coverture of disposing of the proi^rty
otherwise than by his Will. If he disposed thereof by a com-
plete act in liis lifetime her right of survivorship was defeated,
but if he left them in atatii quo, and the wife survived him,
she was entitled to them, to the exclusion of the husband's
legal personal representative (a).

If he survived his wife his interest became complete, and
he became entitled jure inaiiti to all chattels real of the wife
vested in iwssession during the coveiture jure uxoria and
undisposed of by him and left in statu quo during the cover-
ture, and there was no need for him to take out letters of
administration to his wife ; and the rule was the same as to
an equitable term (/>).

A reversionary interest in leaseholds belonging to a wife
was assignable by the husband, if it were of such a nature
that it might by possibility vest in the wife in possession
during the coverture. And even though it could not take
eflfect in i«)8ses8ion during the coverture, if the husband
survived his wife, in order to entitle him to such an interest
it was not necessary that he should take out administration to
her(f).

huslmnit at

common law.

If hu!«baml
urvivetl lit*

intercut

became com-

mariti ;

and need
not take out
lettcnt of

adminU.
tration.

(.;) Williamn (10th td.) :>>:\.

(A) J bit!.. f.2H
; Jt, llellamy, (ISSl)

25 C. D. CZO, 623.

(«•) He Hellamy, uhi mj,., and caacH
cit«l in the judgment.
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reJot^'jl *''^'?^^ --"* <^«Po«e of the chattelsreal of the wife against her surviving him ; for as that doesnot take effect till after his death, the law takes prldenr

dtasTS.
'"' """ '"^ ''' ^'' ^-^^-^/"^n iS

To defeat the wife's claim on her surviving her husbandhe d.sposit.on by the husband in his lifetime of his w fe Jchattels real must be of a description to effect a completealteration m the nature of the joint interest (.).

^
in herlt"' 7t

""''" '^'''''^^ '' " ''"^ ^^'^^ ^e enjoyed

lone, °!;",
°'^»»«. and obtains judgment, the recovery will change the

.wan . : '"^^*^ " *'« *^^'"' '^' ^-* '* - the husbandT
•rbitrator.

Will of
hnshand
cannot flia.

ptxeof
chattels real
of wife
•gainst her
•nrviving.

Wsposifion
of huRbanil
must effect

complete
•lfei»tion in
nature of
joint inU'rest.

•

'S'.jndffmcnt
in action for

«sion in

•cceptance
of a new lease.

Husljand may
•nake a j)ar
tial (h'sposi.

tion as by
underlease

disntLrr '" ''""' °^ '^' '^"^^^°'» ^y ^- arbitrator in adispute between .mi and a third person is sufficient (,).So also the acceptance of a new lease by the husband forby o^ra - of „„, ^he old term is thereby'surrenderi^"'
The husband may make a partial disposition of his wife'schattels rea

;
for instance, if the husband alone granrin

tohims^^r ^°8 '•e°*'a"d dies, the reversion expectant on the underleasebelongs to the surviving wife; but. the underlease being!
derogation o the wife's estate, the rent reserved is notSentto the reversion but ^^ ^^^ ,^^^, ^^^^^^^ representat'e
of the husband (/.). Had both husband and wife joined in the

^' SVt "°?" '"'^ "^^^ ^"^'^^^^ *° the reversion andbelonged to the wife (i).

So with regard to a mortgage by the husband of his wife's
chattels real, unless his intention to defeat her right can be
collected from the particular instrument of mortgage the

th°an hTt ^'^ '"'""^"* ^'^* "^^^^'^^-^ --tendedthan that which was necessary to make the estate a security to
the mortgagee for the money advanced ; and the mere

but if both
join in lease
the rent is

incident to
the rcTersion

Effect of
mortgage br
husban<l of
his wife's

chattels real.

(rf) Willianw (10th e<I.) 624.
(f) Jbid.

(/ Ibid.

(g) Jbid., 625.

(A) Ibid., r.2r,
; and see I'reston'i

Abstracts of Title, vol. I. p. 344, and 1
K^.per. Husband and Wife (2n,l ed.)

(0 Preston's Abstracts of Title
vol. I., p. 846.

'
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circumstance that the proviso for redemption points, in terms,

to a mode of conveyance not in conformity with the title, is

generally not sufficient to induce the Court to depart from that

presumption (k). But if in any case the husband, after the

estate of the mortgagee has become absolute, pays the money,
and takes an assignment to himself, the property will be
altered, and the term will go to the executors of the husband
to the exclusion of the wife (l).

It would seem that, on the principle that that which
for a valuable consideration is agreed to be done is considered
in equity as actually performed, if the husband had agreed to

dispose of his wife's chattels real, as by sale, charge, or under-
lease, such agreement would be enforced against the surviving

wife (in), but in the case of the interest of the husband in right

of his wife in a term of years being equitable, should it be
necessary for the persons claiming in right of her husband to

come into equity to enforce performance of the agreement, the

person seeking equity must do equity, and the Court will

recognise the wife's equity to a settlement (h).

Effect of
huxband't
agreement
fur 8ale,

charge, or
underleaM
of his wife's

chattels real.

(2) At to chotes in action of wife.

Apart from the Married Women's Property Acts, 1870 and
1882, the law is that choses in action which are given to the

wife, either before or after marriage, survive to her after the

death of her husband, provided he has not reduced them into

possession; but as to those choses in action which come
during the coverture, the husband may bring an action for

them in his own name, and that recovering in his own name
is equal to reducing them into possession («).

If a husband be seised of a rent service, rent charge, or
rent seek, in right of his wife, and the rent be in arrear during
tlie coverture, and then the husband dies, the wife shall have
the arrearage [p).

(») Clark r. liiirgh, (1815) 2 CoU.
221 : I'igott r. Pigott, (1807) L. B. 4

E<|. 54i>.

(0 Williams (10th eil.) 62r..

(m) Macqueen's HusbauU aud Wife

(4th ed.) 24.

(«) Ibid.

00 Willinni9(10lh cil.) 641.

ip) Ibid., 043.

u 2

Rights of
husband at
common Uw.

Effect of

judgment
recovered by
husband in
his own name.

Arrearages
of rent.



292

Amignmenta
"f hatband
void aa
•gwnrt wife's
right of
•nrrlTorship.

What
unonnts
toreduc-
tion into

IXMMMiOD.

Beceipt
by agent
approred
bj hnaband
nnd wife.

EXECUTORS.

he death of the hu.Und a^v^ ^1 '
T^'*^ "'" **

joint i„ter«*. But if she^71 1 J2''
'^ ^^^^^ »^ ^

lewe. or if she were ap^lZZ ^^ '" '^' *"^«i«
bosband alone, then!Nellie':

'^ '" """^^ *° *^
---^tothe^.,1-—

:^^^^^^^

bus^ndt?:hlrae!l;^r^^^^^^^^^ ^^ -e
reversionary, isvoid asagainlt^ ,

"'. ? "'*" P'^*"* as
unless the fund is reduc^^to i^

"^^ "^^ survivorahip

« the assignee during!"1^;^^" ''^ "^^
fund into possession the X^ril;'^

'""*"' '^^'^^ ^^e
barred (•).

« wue « ngkt by survivorship will be
A mere intention bv th« ».«„u ^

ehoses in action into posse Ljmt *° '""'"" *^« -^«'«
ber right by BurvivoLr tL l^/"«f"-* *° '^^-^
--t be such as to chang! the prottvl'tt*

""* ^"'^-
words, must be something toZT I

^'"' °'' ^° •>tber

-ke that Of her husband attte T' "«'* ''"^ *<>

recovered in an action commentd btiir^
"' ' ^''^''^'^'

of execution upon a judgment reXe^H k
'^"'' °' "° ^^^^^

or receipt of the moneyT a Jl ^^ ^"" ""^ bis wife,

tbe money to him or t'Cl^dTo Z
''"*" '" ^^^^^^ «'

It was also held, prior to Sx^^ " "'" ^'^•

Act. 1882. that the 'r^c";?;!^ a^T ''°"^°'^ ^'^^^^^
and wife, of money formL p^t ofth T'"'^ ""' ^"«'^»'^«J
of which the wife was adm^^TjL fh

'^^'^ °' '^^ "'*««*»^«

baving been paid and tCtTeTl^T''
'''''' "^'^^'^'^

munediately receivable, amounted t„ / S'
"ext.of-ti„ being

Bion by the husband of The ^'s .. k"'''''"
'"^° ^'^^

money («).
""''^ * distributive share of the

te) ^^''lliam»(l(»the<l)643

,,. ;,
^ '

;
nr 1 see cases referred tn in

J
.Uinn.

( 0th ed.) «4n, „"S
'°^

ilflcher, (l«)57)
j

W All.lav f.

I>cO-A: J.82.

(0 WiiJiamg{|o,hed.)6i6
^VO !{>• Harber. (ijtry) j, f. II.
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Receipt
by hiuband
mutt be in

tb*t chatmo-
ter ; hii

receipt M
executor
or trustee

mereW ii

ininincient.

The husband's receipt or possession of his wife's cboses in

action must, however, be in the character of husband in

order to defeat his wife's title by survivorship (z). Thus
where a trustee and executor (who alone proved) married
one of the residuary legatees named in the Will, his

possession of the testator's personal estate was considered
as that of trustee and executor only, and not as husband, and
therefore his wife's share of the residue could not be deemed
sufficiently reduced into possession so as to prevent its sur-
viving to her upon his death (y). So a transfer of stock to
the husband merely as a trustee cannot be considered as a
reduction into possession so as to entitle his representatives (z).

The husband may entitle himself to all his intended wife's

personal estate, whether in possession or in action, or which
she may afterwards acquire, by becoming a purchaser of it by
agreement previously to and in contemplation of the mar-
riage (a).

U the husband survive his wife, on taking out letters of
administration to her he will be entitled, as such adminis-
trator, to all her personal estate which continued in action or
unreeovered at her death (6).

If the husband should die before he has obtained a grant
of the administration, or, after having taken out letters, before
all her property in action has been reduced into possession,
such property cannot be recovered by his representatives, but
administration must be takeu out to the wife for that purpose,
either generally or de bonis non, as the case may require.
Such administrator, however, will be considered in equity as
a trustee of what he reMives for the personal representatives
of the husband (c).

(.3) As to dtatteU personal in possession.

At law the marriage is an absolute gift to the husband of Uights of
all chattels personal in possession rf the wife in her own right, ^^^^ u«-

Hnebami may
acquire title

by contract
preTiously
to marriage.

If husband
surrive lie

will be
entitled on
taking
administra-
tion to

his wife.

(jc) Williams (loth eil.) 651.

(yj Baker c. Hall, (1800) 12 Vee.
497.

(.-) 'A'all f. Toiuliuson, (.1810) 16

Ves. 413.

(i) VVilliamg (lOth ed.) 053.

(*) Ibid., (i.">4.

00 Ibid., 6.J5.
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In equity.

Extent of

equity to n

lettlement.

EXECUTORS.

whether tfae husband nurvive the wife or not (rf) ; and
there is no distinction in this respect between property to
which the wife is entitled in equity and property to which she
is entitled at law, except that in the former case, it being
subject to the control of the Court of Equity, the wife may
assert her equity for a settlement, but this equity does not de-
pend upon any right of property in her. It arises upon the
husband's legal right to present possession ; the principle has
no application to a remainder or reversion until it falls into
possession (e).

The wife's equity to a settlement extends to all unsettled
property to which she is entitled, and the amount to be settled
is discretionary, depending on the particular circumstances of
each case, and under special circumstances she may be entitled
to have the whole fund settled (/). Although in making
a provision for the wife the Court always includes the chil-
dren of the marriage, yet, the right being personal to herself, it

cannot be enforced by her children if before decree she should
waive her right or die(f/).

(4) As topin-money.

Those gifts of money by the husband to the wife for clothes,
or to purchase ornaments, or for her separate expenditure, which
are usually called pin-money, will be good in equity as against
the husband and all volunteer claimants through him (A).

ttfee°p"^?
^° ''''*''® °° *^® ****^** °* *^« ^""I'and there is no deficiency

of assets to pay debts the wife will not be liable to account for
sums saved out of housekeeping:(i), and will be allowed to retain
savings arising out of trivial matters connected with the farm,
as where she has been allowed to dispose and make a profit
out of butter, eggs, poultry, pigs, fruits, etc. (k).

Nature of
pin-money.

(<0 Co. Lit. 851 b.

(«) Osbom r. Morg,in, (18.51) 9
Hare, iH2

; anil see Knight v. Knight,
(1874) L. U. IK Eq. 487, 490.

(/) Spirett r. Willows, (1860) L. B.
I Ch. 520 ; Hfi Suggitt's Trusts. (1807)
L. R. 3 Cli. 21.5; Itoberts r. Cooper.
[18911 2 Ch. 335.

(fl') For furtlier iiiformntion on this
subject see Williams (10th ed.) 1155
et seg.

(A) Williams (10th ed.) 582.
(i) Mangey >: Hungerford, (1734)

2 Eq. Ca.s. Abr. 150 in marg.
(*) Slanning r. Style. (1734) 3 P

Wms. 334. 337.
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i

But savings by the wife out of her pin-money, or other saTingiinot

allowance made by the husband, are not exempted from the [rom hiu.

husband's debts in the event of deficiency of assets (/).
ban » e t«

It would seem that the wife cannot claim against the Anwnof
. pin-money.

husband's representatives more than one year s arrears of pin-

money, and if pin-money be in arrear, and the wife dies, her

representatives cannot sustain any claim to it whatever (m).

But the principle on which this rule was established is that

while the estate is enjoyed by the husband, and the wife is

maintained by him, it will be presumed that she has consented

to forego her claim against her husband or his estate. So that

where pin-money is secured on the husband's property, and

either the wife has parted with her right to the personal

enjoyment of the pin-money, or the husband has been deprived

of the enjoyment of the estate on which the pin-money is

charged, the principle does not apply, as, for instance, in a

case where the wife had assigned her pin-money for valuable

consideration, and the estate chargeable was not enjoyed by

the husband, but was under a receiver appointed by the Court,

it was held that the assignee was entitled to recover the entire

amount of the arrears (n).

(5) As to paraphernalia.

Paraphernalia are apparel and ornaments given by the Nature of

husband to the wife suitable to his rank and degree (o). ^^^
^''

The gift of jewels and ornaments as paraphernalia is

implied by the husband allowing his wife to wear them (/>)>

and that they should be in tlie custody of the husband at his

death will make no difference (q).

Old family jewels, which have been handed down from father Family

to son, cannot be claimed as paraphernalia notwithstanding ^^^^ ^'

they may have been worn by the wife at Court and elsewhere (r).

(0 Williams (\Oth cd.) ">83.

(«0 Howard r. Digby, (1834) 2 CI. 4:

F. 634 ; and see W'iliiams (10th ed.)

583, .">84.

(«) Tuffcell r. O'Donoghue,
f
181(7]

1 I. E. 3r,0.

(«) Williams (10th ed.) 584.

(/*) /*W.,586.

(?) Northey r. Noithey, (1740) 2

Atk. 77, 7'X

(>•) Jervoise r. Jervoise, (1853) 17

Beav. 5rtt>.
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_

n has an interest as jotnt tenant depends on whether the

Atk. 3W
; and see William* (10th e,i.)

S^^?'/,''^y-^^''"hey,«A;,«^,

(y) Williams (loth ed.) 689 ; and seeoraham ,-. Lonjonj^^^j.
(.•) /o/rf,

(a) 'iasker r. Tasker, [1S95] P. 1,

! I !
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marriage diTeits the property from the wife and vests it in the

husband. If the effect is to vest the property in the husband
then there will be a severance of the joint tenancy, bat if it

does not vest the property in the husband then there is no
severance. Where some norut actiu intervenien$ on the part of

the husband is required, e.g., an assignment of the wife's chattels

real or reduction into possession of her choses in action, in

neither of these eases does marriage operate as a severance {b).

It follows that in cases where there has been no severance the

wife's interest does not survive to the husband.

Sect. 2.

—

Equitable Doctrine of Separate Uie.

By the introduction of the equitable doctrine of separate

use a married woman was considered as capable of possessing

property to her own use, independently of her husband ; such

property is called her separate estate, and in resjiect of it, if

unaccompanied by any restraint on anticipation, she is con-

sidered as a feme tole, enjoying and capable of exercising her

rights as such.

Such property may be acquired either by contract with the

husband before the marriage or by gift from him, or from any
stranger, wholly independent of such contract. So far as his

legal rights as husband may interfere, the Court will treat him
as a trustee (c).

So also a woman might prior to marritige, in cases clear of

fraud on the marital rights, assign her property to trustees

for her separate use, which would have effect on her mar-
riage ((0*

Although at law gifts from the husband to the wife were
void, yet in equity a husband might become a trustee for his

wife ; and if by clear and irrevocable acts he makes himself

such trustee the gift will be conclusive (e). But if the husband
makes an irajierfect gift to the wife the Court will not in the

Natara of

equitable
doctrin* of

eparate uw.

How separate
property may
be acriaired.

Gifts by hus-

band to wife.

(i) Ue Butler's Truste, (1888) 88
C. D. 286.

(() Per Ld. I^ngdale in Tullett r.

Anustrong, (I83'J; 1 Beav. 1, 21.

(d) Stratliinore r. Bowes, (1788) 3

B. C. C. 345.

(«•) Mtws ». Mews, (1852) 15 Beav.
'>2!«, 633 ; and see William (luth eil.)

57S>.
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» eS.T "";,";• "'"" "'*' -" *=""• '« "dmilrato
" '"""' ''"""I' «» " «• But it h«, been held in . CMe
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t™ h . u T"" ""-"'•"Ithongh there is no neceeeityor he hnebend surviving to flee out letter, of .dmi„i,tr.rn

T.t'oTrvr; 'w'""
""' -'"' ^" ''•' ""--

Of 8. 28 of the Marned Women's Property Act 1882 y.« .-
subject to the aame liabilities as she wo^IdUf livi^^^^^^^^^

"

bcr. S.~The Married JVome,,', Property Acts,

1870, 1882.

By the Married Women's Property Act. 1870 (38 & 84 Vict.

L «nH.;'."r'"*"u™*'""'^*^'"'^'^«
9th August 1870. becom-

ZtJl r'' ""'' "^"''•"^^ '' «"y P«"««'^l property asnext-of-km of an intestate or to any sum not exceLing /200under any deed or Will, such property, subject and withom
<f) l(e Bretoii. (1K8I) 17 0. D 41fi •

and aee Williams (loth cI.)S8I,n.(/;)!
(./T) //»> Stewart. (l!Kt8) W. X. 147
Li) William. (lOfh ed.) 680

; and see
i?*- Vouii^r. ( I8«.-,) 28 f. D. 7o.V

(A) Marshal r. t'runv«ll.(i87r,) I,.R

20 Eq. 328.

(0 Molony r. Kennedy, (1839) 10
i-iXD. 2.54 : and see Williams (loth ed.)
578, n. ((«).

(*) Sariiian r. Wharton, [18911 1

Q. IS. 491.
^

M
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prejudice to the tnuti of any Mttlenrent affectintr the same
belonged to her for her separate nae. Thia Aet it repealed by
. 22 of the Married Women's Propjrty Act, 1882 (45 ft 46
Vict. c. 75), saving any act done jr right acquired while in

force, and by the later Act (s. 2) every woman married after

the Ist January, 1883, shall be entitled to hold as her separate

property, and to dispose of as k feme sale, all real and penonal
property belonging to her at the time of marriage or acquired
by or devolving upon her after marriage, and (s. 5) every
woman married before the Ist January, 1883, shall be entitled

to hold, and to dispoHe of as aforesaid, aa her separate property,
all real and personal property her title to which, whether
vested or contingent, and whether in possession, reversion, or
remainder, shall accrue aftor that date(Z). Sect. 19 provides
that the Act shall not interfere with or affect any settlement

made or to be made, whether before or after marriage, respect-

ing the property of any married woman, or render inoperative

any restriction against anticipation. But by the Married
Women's Property Act, 1907 (m), any such settlement shall not
be valid unless it is executed by her if she is of full age, or oon-
firmed by her after she attains full age; but if she died an in-

fnnt any covenant or disposition by her husband contained in

the settlement shall bind or pass any interest in any property of
hers to which he may become entitled on her death, and which he
could have bound or disposed of if the Act had not been pass»'d.

If the husband survives the wife that to which at her death
she is entitled under the Act of 1882 as separate property
belongs to the husband, but not having taken any legal interest

therein during her life he must obtain a grant of
administration (n).

Savings and investments by a married woman of the
income of separate property, are also separate property (o).

Womsn
ried after
January 1,

1883.

Woman mar-
ripd bafora
January I,

IStS.

Saving aa to
aattkaaate.

Huaband aur-
iving must
obtain grant
of adminis-
tration to
wife's

separate pro-
perty under
Act of 1882.

(f) This refers to the date when
the title was acquired, and not
when the property falls into pos-
session, Reid V. Reid, (1886) 31
C. D. 402.
(m) 7 Edw. VII. e. 18, s. 2.

(n) Williams (10th ed.) 621, n.
(y), and 673, n. {m),ante, p. 97.
(o) Williams (10th ed.) 47,578;

and see Finlay v. Darling, [1897]
1 Ch. 719; Re Clutterbuck's Set-
tlement, [1006] 1 Ch. 200.

Investments
of savings
also separate
property.
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CANADIAN NOTES.

The Common Law and rules of Equity, regarding marital
rights and separate use, aa expressed in the text, have been
expounded in many Canadian cases; but, in such a work as
this and in view of the well-settled character of such law and
rules, of the enactment of the various Married Women's
Property Acts, and the dissimiliarity, in some respects, of
the legislation, it is considered unnecessary and inadvisable
to note such cases or set forth such Acts, here.

The separate estate of a married woman is liable for her
funeral expenses. Re Gibbons (1899), 31 O.R. 252.

Where the defendant had delivered to the wife of the plain-
tiff a promissory note in payment of a legacy bequeathed to her,
and she died before payment, it was held that a plea that the
wife as payee of the note had died before the plaintiff had
reduced the legacy or the note into possession, and that he
had not administered to his wife's estate, was a good answer
to the husband's action on the note. Robinson v Crinps
(1857), 6 U.C.C.P. 381.

On the death of the husband before judgment in an ali-
mony action, the solicitor was held entitled to recover his
costs against the executors of the husband's estate, as for
necessaries. Kerr v. Richard (1888), 8 C.L.T. Oce. N. 335.

A husband who, before marriage, and in order to it, has
renounced his marital rights, cannot be replaced by the Court
in the benefit out of which he has contracted himself, and
further, he is not in such case entitled to administration of
his wife's estate, for administration follows interest. Dorsey
v. Dorsey (1899), 30 O.R. 183.

Where a husband's conduct toward his wife was such that
she was unable, safely or comfortably to remain in his house,
she has the right to pledge his credit for the suitable main-
tainance of herself and her children, and where the wife's
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father had for several years supported his daughter and
grandchildren, but made no claim against the husband dur-
ing his lifetime, and after his death made a claim against
the husband's estate, he was held entitled to recover. The
executor, under the peculiar circumstances, was justified in
resisting payment, and so was allowed his costs of litigation
on the administration of the estate. Griffith v. Patterson
(1873), 20 Gr. 615.
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CHAPTER XXI.

OF "donatio mortis causa."

There are three essentials to constitute a donaiio mortis
causd. (1) The gift must be with a view to the donor's death.

(2) It must be conditioned to take effect only on the death of
the donor by bis existing disorder. (3) There must be a
delivery of the subject of the donation (a).

(1) A donatio mortis causd can only be established by an
expressed intention or by a necessary implication that the gift

should not take effect except in the event of the death of the

donor(6).

"Where it appears that the donation was made whilst the

donor was ill, and only a few days or weeks before his death,

it will be presumed that the gift was made in contemplation of
death (c).

A gift made in contemplation of suicide is not a valid

donatio mortis causd{d).

(2) The condition that if the donor live the thing shall be
returned to him need not be expressly declared; it will be
inferred if the gift is made in expectation of death (e).

If the donor survive the illness during which the transfer

or delivery was made, the gift cannot operate as a donatio
mortis causd, anrl the donee will be considered as a trustee for

the donor (/).

If it appear from the circumstances of the transaction that

the donor intended to make an immediate and irrevocable gift

that would destroy the title of the party who claims the

(a) Williams (10th ed.) 591;
and see Cain v. Moon, [1896] 2 Q.
B. 283, 286.

(6) Tate v. Lcithead, (1854)
Ka.v, 658, 662.

(c) Williams (10th ed.) 691; 1

Rop. Leg. (4th ed.) 4.

(d) Agnew v. Belfast Banking
Co.. [18061 2 Ir. R. 204.
(e) Gardiner v. Parker, (1818)

3 Madd. 184.

(/) Staniland v. Willott, (1850)
3 M. & G. 664.
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OP "donatio mortis causa."

property as a donatm mortis cans,', ; and the Court will not aid
a volunteer to carry into effect an imperfect giti by treating it

as a donatio mortis causa
(<f).

(3) To substantiate the gift there must be an actual tradi-
tion or delivery of the thing to the donee himself, or to some
one else for the donee's use by the donor himself or by his
order (/t).

An antecedent delivery to the donee, though made alio
intuitu, is. however, suflScient (i).

Tlie deceased must not only part with the possession, but
also with the dominion over whatever is the subject of the gift.
So that where the deceased delivered over a box containing
money, telling the donee it was entirely at her disposal after
he was gone, but that he should want it every three months
while he lived, and retained control of the key, it was held
there was no donatio mortis causa (A).

The gift, however, may be coupled with a trust or charged
with the performance of some particular purpose, for instance
the payment of the expenses of the deceased's funeral (I).

Where the nature of the thing will not admit of corporeal
delivery it would seem delivery of the means of coming at the
possession or making use of the thing given will be sufficient
for mstance the delivery of the key of a trunk or of a ware'
house in which goods are deposited (m).

A negotiable instrument which requires nothing more
than delivery to pass to the donee the money secured by itmay be the subject of a donatio mortis causa («) ; so also an
unendorsed negotiable instrument payable to the donor or
order may be the subject of a donatio mortis causa (o)- and a
cheque payable to the donor or order stands on the same
footmg as a promissory note or bill of exchange (p).
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(3) Actual
delivery.

What is suffi-

cient delivery.

(y) Edwards r. Jones, (1836) 1 My.
& C. 22<;.

(/') Williams (loth ed.) 593.
(i) Cain r. Moon, uhi tup.

(Jt) Keddell r. Dobree, (1839) 10
Sim. 244 ; Solicitor to the Treasury r.

Lewis, 11900] 2 Ch. 812.

(0 Hills r. Hills, (1841) 8 M. & W

401 ; and see Solicitor to the Treasurv
r. Lewis, uhl mj).

(«0 Williams (10th ed.) 594 ; Mus-
tapha r. Wedlake, [KS9I] VV. X. 201.

('0 Williams (1 0th ed.) 69.5.

(«) ne Mead, (1880) V, C. J. 651.
il>) Clement r. Cheeseman, (18841

27 C. D. 631.
'

What m.iy be
the subject of
domitio iiioiii*

eaima :

negotiable

instruments
passing by
delivery ;'

unendorsed
negotiable

instruments
payable t(j

order

;

endorsed
che<4ue8 pay-
able to donor
or order

;
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mortgage
•leetls

;

bond
;

policy of
assurance

:

deposit note
;

savings bank
book.

No valid
donatio mortit
cauiia where
delivery of
subject passes
no property
legal or equi-
table.

PromisFory
note or cheque
of donor.

EXECUTORS.

In these cases the property is not transferred at law, bui
the dehvery of the instrument entitles the donee to th(
assistance of a Court of Equity to make the gift complete ir
accordance with the principles laid down in the decision oiLord Eldon in Duffidd v. Elncs (q), where he held that a
mortgage can be the subject of a donatio mortis causa by
delivery of the mortgage deeds, since the property in the deeds
and the right to recover the money secured by them, passed
by the delivery, followed by the death of the donor, and that
the real and personal representatives of the donor were
trustees for the donee to make the gift effectual, and where
necessary the personal representatives must lend their names
to enable the donee to recover the money, he hav.'nK an
equitable title to it (r).

The same principle applies to delivery of a bond (s)
a policy of insurance (t), a banker's deposit note («), a Posi
Uttice bavings Bank deposit book (x).

Where no property legal or equitable is transferre » to the
donee by delivery of the subject, there can be no valid donatio
mortis causa (y), for instance delivery of receipts for South
bea annuities (z). certificates of railway stock (a) the
certificate of stock placed on the Savings Bank Investment
Account and credited to the depositor (ft), or certificates of
building society shares (c).

A promissory note or a cheque being for the unconditional
payment of money, has not that reference to the death of thedonor which is essential to constitute a valid donatio mortis
causa, and therefore cannot operate as such in favour of thepayee (rf).

"

(9) (1827) 1 Bligh, N. S. 497.
('•) See Williams (10th ed.) 596, and

Re Dillon, (1890) 44 C. D. 76, 82.
(<) Gardiner r. Parker, ubi tup.

(0 M'itt i: Amies, (1864) 33 Beav.

{>') Itf DiUon, uhl ,vp.
(^•) y/« Weston, [1902] 1 Ch. 680;

Jie Andrews, [1902] 2 Ch. 394.

(y) Williams (loth ed.) 598.
(••) Ward r. Turner, (1752) 2 Vee.

Sen. 431. .

(a) Moore v. Moore, (1874) L H
18Eq. 474.

^ •
<

(*) Jle Andrews, ulii gup,

(p) He Weston, ubi mp.
(rf) Tate n Hilbert, (1793) 2 Ves

101
; Hewitt r. Kaye, (1868) L. B

6 Eq. 198
; .Be Beaks' Estate, (1872)

L. E. 13 Eq. 489 ; Be Mead, (1880) 15
C. D. 651 J Re Beaumont,

[1902J 1
Ch. 889.
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Where the cheque is in the lifetime of the donor negotiated
or paid away by the donee for valuable consideration (f ), or
where the money is received immediately after the death of
the testator before the banker is apprised of it(/), the gift has
been validated, but rather as a mere donation than as a
donatio mortis causd{g).

A donatio mortis causa differs from a legacy in these respects

:

(1) Probate of it is unnecessary, for such a gift takes effect

from delivery, so the donee claims the subject of it as a gift

from the donor in his lifetime, and not under a itestamentary act.

(2) For the same reason no assent or other act on the part
of the executor or administrator is necessary to perfect the
title of the donee (/j).

A donatio mortis causa differs from a gift inter vivos in
these respects, in which it resembles a legacy (»)

:

(1) It is ambulatory, insomplete, and revocable during the
testator's life. The revocation may either be effected by the
recovery of the donor from his disorder, or by resumption of
the possession of the subject. But he cannot revoke the dona-
tion by a subsequent Will, for, on the death of the donor, the
title of the donee becomes by relation complete and absolute
from the time of delivery. It may, however, be satisfied by a
legacy givVn to the donee.

(2) It is liable to the duties impo.sed on legacies by the
express provisions of the statute 8 & 9 Vict. c. 76, s. 4, and to
estate duty by s. 2 of the Finance Act, 1894.

(3) It is liable to the debts of the testator upon deficiency
of assets (ft).

A donatio mortis causa will be established solely on the
evidence of the donee, if such evidence is considered trust-
worthy (0.

303

Diirorence

donatio mortia
inu»a nnd a
Ipftncy.

1'eseinblance
liotween

donatio mortia
rnunA and a
lijiat-y.

Evidence to
establish
donatio mortia
tniiset.

{e) Rolls '. Pearce, (1877) 3 C.
D. 730.

(/) Tate V. Hilbert, «6» sup.
(g) Williams (10th ed.) 599. n.

(h) Ibid., 599.
(i) Ibid., 000.

(18.54)
(*•) Tnte r. Leithead,

Kay. 658, 659.
(J) Re Farman, (1888) 57 L. ,T.

Ch. 0.37; Re Dillon. (1890) 44 c
D. 76, 80; Re W.-ston, [19021 1
Ch. 680, 684.
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Solicitor

and
client.

CANADIAN NOTES.

A pass book U a proper subject of a donatio mortis causa.

Thome V. Perrrj (1900), 2 N.B. Eq. 146; Perry v. Thome, 35
N.B.R. 398; Be Reid, 6 O.L.R. 420; Adams v. Union Bank
of Halifax (1906), 1 E.L.B. 317, 561; Brown v. Toronto

General Trusts Corporation (1990), 32 O.R. 319. But the

handing over of two mortgages and some title deeds to a

person with a statement that they were for her and a promise

to execute an assignment of them does not constitute a dona-

tio mortis causa of the mortgages. Ward v. Bradley (1901),

1 O.L.R. 118.

Three things must concur in order to establish donatio

mortis ccHsa; the gift must have been made in contempla-

tion, though not necessarily in expectation of death; there

must have been delivery of the subject matter of the gift to

the donee or some one for him, and, it must have been made
under such circumstances as shew that the thing is to revert
to the donor in case of recovery. Thome v. Perry (1900) 2
N.B.Eq. 146; Perry v. Thorne, 35 N.B.R. 398.

Constructive delivery is suflScient and is the equivalent
of actual delivery. Hall v. Hall (1891), 20 O.R. 684.

Where, at the time of the making of an alleged donatio
mortis causa the relationship of solicitor and client existed
between the parties, who were the only peraons present at
the time, no previous intimation of the intention to make the
gift having been given to anyone, nor any disinterested per-
son called in, nor any advice or explanation of the nature of
the proposed gift given to the testator such gift could not
b"^ supported. Davis v. Walker (1903), 5 O.L.R. 173.
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The gift to the donee may be symbolical but miwt be made

with the intention of taking effect before the death of the

donor. McKinnon v. McKinnon (1896), 28 N.S.R. 189.

The delivery to a third person for the use of the donee

is sufficient, provided that such third person is not a mere

trustee, agent or servant of the donor. Walker v. Foster

(1900), 30 S.C.R. 299.

Where one key delivered was that of a trunk in the room Delivery

and another key delivered was of a cash box in the trunk, (in
°"""*"

which cash box money and notes were), it was held that this

was a good donatio mortis causa. Charleton v. Brooks

(1903), 6 O.L.R. 87. The delivery of the keys of the desk

containing the property to be donated constitutes an actual

delivery of such property and transfers the possession of and
dominion over the same. The consent of the donor or even

his knowledge of the delivery is not requisite. Walker v.

Foster (1900), 30 S.C.R. 299,

Where shortly before his death the plaintiff's uncle de-

livered to her his watch and pocket book and the key of his

cash box, which was then in possession of his solicitor, and
the keys of two rooms in which were contained securities for
moneys and^hattels, accompanying the delivery with words
of gift, having reference to the articles actually delivered,
it was held that as regards the contents of the box. and the'

property in the rooms the alleged gift bid not been made out.
and no donatio mortis causa had been established except in
respect to the watch and pocket book. HaU v. Hall (1891),
20 O.R. 684, 19 A.R. 292. See Young v. Derenzy (1879), 26
Gr. 509; Freeman v. Freeman (1889), 19 O.R. 141.

Where a person being ill and not expecting to recover Deposit
requested his wife, his brother being present at the time to

''"'''''

get from his trunk a bank deposit receipt for $6,000 which
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he then handnl to hiH brother, telling him that he wanted
the money e<|iially divideil amony hi8 wife, brother and a
Hister. and the brother then drew out three chequeti or orden
for $2,000 each, payable out of the deposit receipt to the
reHpective beneflciarieH, which the sick peraon ai^ed and rt-

turned to his brother, who handed to the wife of the sick

person the one payable to her and the receipt, and Kiie placed
tJiem in the trunk from which she had taken the receipt, it

was held a valid domttio mortis causa of the deposit receipt
and the sum it referred to, notwithstanding that there was
a small amount for interest not specified in the grift. Mc-
Donald V. McDonald (1902), 33 S.C.R. 145. See also, as to
gift of deposit receipt. Hill v. ///// (1905), 8 O.L.R. 710.

A bank is justified in refusing to pay over money de-

posited with it to a person in possession of the bank book and
claiming the money under a donatio mortis causa, unless
so; representative of the deceased is joined in the action
so that the judgment might bind the estate of the deceased.
Adams V. Union Bank of Halifax (1906), 1 E.L.R. 317, 561.

Evidence.

The claimant to make out a title must shew by clear and
unmistakeable proof the intention to give and that the gift

was consummated by delivery. Freeman v. Freeman (1889),

19 O.R. HI; Thome v. Pernj (1900), 2 N.B. Eq. 146; Eastern
2

1
list Co. V. Jackson (1905), 3 N.B. Eq. 180.

There is no rule of law requiring corroboration. Eastern
Trust Co. V. Jmkson (1905), 3 N.B. Eq. 180, and where, as

in Nova Scotia, (R.S.N.S., c. 163, s. 35), and Ontario, (R.S.O.

1897, c. 73, s. 10), a statute providing that an interested

party in an action against an estate cannot succeed on the
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•vidence of hinuelf or hw wife or both unlem it is corrobor-

ated by other material evidence, auch evidence ma ,- be cor-

roborated by circumatances or fair inferences frw i facta

proved. The evidence of an additional witnen ia not ewen-
tial. McDonald v. McDonald (1903), 33 S.C.R. 145. See
also Davit v. Walker (1903) 5 O.L.R. 173.

34)3</
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pariah officers.

Obligation of
liutband.

OP THE FUNERAL, COM.ECTINO THE EFFECTS, AND TE8TAMENTABT
EXPENSES.

Sect. \.—0f the funeral

There is no property in a dead body, and a person cannot
dispose of his body by Will, but after his death his executom
have a right to the custody and possession of the body until
it is properly buried (o).

It was stated by Lord Campbell, C.J., in Reg. v. Vann{h),
that there is no doubt that if a parent has the means of pro-'
viding Christian burial for his child he is bound to do so; but
it was held that if he has not the means, though the body
remains unburied and becomes a nuisance to the neighboui'.
hood, he is not indictable for the nuisance, notwithstanding
he could have obtained money for the burial expenses by way
of loan from the poor law authorities of the parish, for he is
not bound to incur a debt. It would seem that in such
cases, whether the deceased was residing with the Parent or
emancipated from his parent's roof, the duty of burial prop-
orly devolves upon the parish officera under 7 & 8 Vict. c. 10,
s. 31(c). And in Clark v. the London General Omnibus Co!,
Ltd.,{d), Farwell, L.J., intimated that he was not at all
satisfied that the father is under an actual legal liability, as
distinguished from a moral duty, to po to the expense of the
burial of his child, even in the case of a child twelve years of
age living with her parents.

There would seem, however, to be a legal liability upon a
husband to bury his wife; and a volunteer, employing and

(a) Williams ». Williams, (1882)
20 C. D. 659.

(6) (1851) 21 L. J. M. C. 39.
(c) See observations in Dalton v.

S. E. Railway Co., (1868) 4 C. B.
N. 8. 296.

(d) [1906] 2 K. B. 648, 663.
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lli'iiiovnl I

l««lv iitUV

Cri'mnfion.

WiiiR nn underlaker to conduct, tlie fmieml. in entitletl to
recover tlie expeiiHe 80 incurred from the iiUHlMiiid (>).

When the body ih buried in consecrnted ground it remains
under the protection of the EccleHiftHticnl Court of thediocene,
and cannot be removed from the t-rave or vault, or maum.leum
in which it has \mn phtced, except under a faculty granted by
nn EcclesiaNtical Court, and tiien only to another grave or
vault in consecrated ground, and the Court would not be
justified in granting a faculty for enabling remains to be
removed after burial for cremation (./').

When burial in consecratetl ground and cremation are
l)0th desired, cremation should precede and not follow burial.
The burial service does not contemplate cremation. But where
a iKxly has been consumed in a fire, it has been customary to
collect the ashes and to bury them in a churchyard, accom-
panied with the use of the Order for the Burial of the Dead,
and there does not appear to be any legal objection to the
same course being followed where there has been a previous
cremation in pursuance of directions left by the deceased (g).
The body of every person dying in this country, with certain
exceptions, is entitled to Christian burial, and where a body
has l)een buried in unconsecrated ground the Home Secretary
will, under s. 26 of 20 & 21 Vict. c. 81 grant licence, on a proper
application, for the removal of the body from the grave in
which it is interred for the purpose of burying it in approved
consecrated ground, but no licence would be given to remove
the lK)dy for the purpose of cremation (//).

To burn a dead body, instead of burying it, is not a mis- whcncrema-
demeanor, unless it is so done as to amount to a public li^tldS^r!
nuisance. If an inquest ought to be held upon a dead body,
it is a misdemeanor so to dispose of the body as to prevent
the coroner from holding the inquest («).

The holding of inquests is regulated by the Coroners A.t inquests.

(f) Ambrose r. Kenison, (1851)

L. J. C. P. 13.-..

(/) ifc Dixon, [lS'J-2] P. 380.

20 (A) Williams r. Williams, iihi tup.

(() Iteg. r. Price, (isei) 12 O. fl. D.
247.
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In absence of
directioiiH
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EXECUTORS.

1887 (50 & 51 Vict. c. 71). and the expenses are paid by the
local anthority.

If the deceased has left directions as to the disposal of his
body. ,t ,s the duty of his personal representative to give
effect to his wishes. But if the deceased has left no testa-
mentary or clear directions as to his body, it is entitled to
Christian burial, and the executor would not be warranted to
gratify his own fancy, without the deceased's sanction in
crematnig the body of his testator, and so depriving it of
being buried in the state and condition contemplated by this
rule of law (A).

By s. 7 of 2 & 8 Will. IV. c. 75 (Anatomy Act. 1832), an
executor or other party having lawful possession of the body
of a deceased person, and not being an undertaker, may
permit the bcdy to undergo anatomical examination, unless
the deceased shall have expressed a contrary desire, or unless
the surviving husband, or wife, or any known relative of the
deceased jjerson. shall require the body to be interred without
such examination.

Sect. 8 makes provision for carrying into effect any direc-
tion by the deceased for anatomical examination, unless the
deceased's surviving husband, or wife, or nearest known
re ative. or any one or more of such person's nearest known
relatives, being of kin in the same degree, shall require the
body to be interred without such examination.

Funeral expenses according to the degree and quality of the
deceased are to be allowed of the goods of the deceased before
any debt or duty whatsoever (/). And under s. 7 of the
Finance Act, 1894, in determining the value of an estate for
the purpose of estate duty, allowance is to be made for
reasonable funeral expenses.

With respect to the liability of an executor or administrator
to the expenses of the funeral of the deceased, it appears to be
clear that if an executor or administrator gives orders for the.

(*) Williu„.s (10th ed.) 7.S(;. (loth ed.) 737
(0 S Inst. 202 ; and see Williams
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funeral, or ratifies or adopts the acts of another party who
has given such orders, he makes himself liable individually,

and not in his representative character, for the reasonable

expenses. And notwithstanding that, generally speaking, an
administrator is not bound, as such, by his acts done before

the letters of administration were obtained, yet it would seem
that if, before taking out letters, he gives orders, or sanctions

the orders which another person has given, for the funeral of

the deceased he will be thereby bound, after he has become
administrator, to satisfy the charges incurred under such
orders (»<)

It seems now established, that, in the absence of evidence

to chfirge any other individual, an executor with assets is

answerable, in point of law, without any express contract,

for the funeral expenses of his testator, suitable to his

degree (u).

If a person, other than the executor, gives the order for

the funeral and pays for it, he may have an action against the

executor for so much of the cost as an executor might reason-

ably pay (o), unless perhaps it could be shown that he intended

the payment as an act of bounty {p).

The law casts upon a husband the duty of burying his

wife, but he is entitled to retain the sums expended oa her
funeral out of her estate as against her creditors {q).

The rule appears to be, that the executor is entitled to be

allowed reasonable expenses, according to the testator's con-

dition in life. The amount must necessarily vary according

to the circumstances of each case (r). As against creditors

no more will be allowed for the funeral than is necessary,

regard being had to the position in life of the deceased (•).

But where the estate is solvent the inquiry would seem to be
whether the sum expended exceeds what is usual at the

Right of

Btranger
giving order
and paying
for funeral.

Right of hus-
band against
deceased
wife's assets.

Reasonable
expenses
allowed.

(/») Williams (10th etl.) U26.

(«) Ibid., 1427 ; and see Sharp r.

Lush, (1879) 10 C. D. 408, 472.

00 Greeu r. Halmon, (1838) 8

A. k E. 348.

(yO Coleby r, Coleby, (1866) 12

Jur. (N. S.) 490.

(?) Be M'Myn, (1886) .13 C. D.
575.

(r) See Williams (10th eil.) 737.

(«) Hancock t. Potlmorc, (1830) 1

B. & Ad. 260. .

X 2
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Mnuroiog tor
widow and
family not
allowed.

Cost of tonib-
•tone.

As to inven*
tories.

EXECUTORS.

Mourning l„n,i,h«i to ll« widow and f„„i|v „, „

the absence of any testamentary direction U) It ITT.has directed or bequeathed a sZ certat"rl ««"
cap^^t ^being ascerta ned. to be applied in the erection o TtoTb on,or monument to his memory, either in a church nn

consecrated or unconsecrated ground if th« .v
"

!
°"

upon the trust being execute! tlitemtTe7Tbound to see it carried out. althoughlrirL no'neable to compel the executors to carry it outr7 Th!would seem to apply to a direction to ex^^nd a1 of JnT:m repairing a tombstone or vault (z).
"®^

Sect. 2.-0/ Collecting the Effects
As soon as possible after the death, the executor or th«person entitled to and intending to apply for arln ll TJ

of administration, should ascertainT Slffl^^^es ate 0, the deceased with a view to the ^repl u". o , eInland Bevenue affidavit, which must be delivered befor!grant of probate or letters of administration (a), andclec^rgetting m and preserving the effects

collecting.

23 Cai. II. c 10. provided for the making of inventories bv

itrt:t'"bT^ '' ''' ^°°'^ -^ «^^*^«'« "^ e

a!! T««; ,o^
^""'^ ^'^'° ""'^«'- ^^^ Court of ProbateAt 1867 (20 ^- 21 Vict. c. 77). s. 81. is conditioned to matCO Mu,i,e. . M„.,i.., ,«,,) , ,.

^^^^^^^ ^^^^0
make

(N.S.)25.-.. 264;//^ Dean, «*;,„„:I*. Baker, (182.=) 2

(0 Mullick

Knapi), 245.

(«) Johnson
C. & P. 207.

(•«•) Bridge r. Brown. (I«43) 2 Y i
Coll.C. €.181,185.102.

(.ij) Trimmer r. Danl.y, (]8.-fi) 23

!; I: ,?• •*2*' ''27
;
He Dean, (1889)

41 (.'. D. -j52, 557.

and see pittf. p. 407

(") >^ee/iMfr, p. 163.

(*) Repealed bv 20 ic 21 Vict c 77
«.»'; and 8ee««v. p. m, as to' the
administration Imi.d rerjuired relati,,..
to coUectintr, getting in and „dmini.C
tering the personal estate.
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the inventory when called on, and to exidbit the same when-
ever required by law so to do (c).

According to the modem practice, neither the executor nor
administrator exhibits any inventory whatsoever unless
required so to do by summons at the instance of a party
interested. Having regard, however, to the form of affidavit
for Inland Bevenue, an application for an order to exhibit an
inventory is now very seldom made, but since the affidavit is
filed in the Inland Revenue Office and not in the Probate
Division, and is not accessible to everybody, it may in some
cases still be convenient to apply to the registrar of the
Probate Division for an inventory to be exhibited (ri).

In certain cases on the grant of letters of administration a
declaration of the personal estate and effects of the deceased
IS required to be filed in the registry (e).

Should any contest arise in the Probate Division as to the
validity of the Will or as to the person entitled to the grant
of letters of administration the Court will appoint an adminis-
trator ;>e«rf*«te lite for the purpose of taking possession of thti
deceased's property, and to bring actions, or make demands
and pay debts; and without any contest the Court may grant
admmistiation ad coUigenda bona to a stranger where the
necessity of the case requires it(/).

So also before grant of probate or letters of administration
where no suit is pending in the Probate Division, and after
grant, in proceedings for administration, the Chancery Division
will, m a proper case, appoint a receiver of the assets (<7).

The liability of an executor or administrator for neglect in
collecting and getting in the assets is considered later (h).

Sect. 8

—

Of Adminittration Expenses.

«,V,1 T"''V"
*/°^'°i«t«>^i°g the estate are a firstcharge, Ad«inut«.

wnetner administered in or out of Court <i)
^'o" expen«e«

' — - ^ •" area flrit

30d

Declarations
of personal
estate.

Appointment
of adminis-
trator B««.
dente lite or
ad eollifenda
hitna.

Apiiointment
of receiver.

00 See Tr. A: Coo. P. P. (Hth ed.),
p. 912, Form 282.

(rf) See Williams (lOth ed.) 741 ft
*tq.

; Tr. Is. Coo. P. P. (Utli ed.) 209.
(«) See P. R. 1862, r. 42, ante,

p. 135.
'

(/) Ante, pp. 124, 127.

(^) Ante, p. J 26.

(A) Pint, p. 571.

(0 Loomes r. Stotherd, (1823)
Sim. & Stu. 458, 461.

charge on the
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What are
adminittra.
tion expense!

EXBCUT0B8.

Funeral
expenses.

Probate or
estate duty.

iSstatc duty
on personalty
over which
deceased had
» general
power of

appointment.

Executorship expenseg, testamentary expenses, and
administration expenses are synonymous expressions, andmean expenses incident to the proper performance of the
duty of the executor or administrator. The word "testa-
mentary" has ceased to have its purely etymological meaning.
It applies equally to the case where there is no testament,
and the estate is being administered according to the law of
the land (A). It is immaterial whether a testator does or does
not direct his testamentary expenses to be paid out of his
general personal estate, as such a direction merely expresses
what the law implies (t).

Administration expenses include :—
(1) The fun. vJ expenses (m), and these are to be allowed

before any debt or .uty whatsoever (n).

(2) Formerly probate duty and now the estate duty on
personalty, being a payment which must be made before pro-
bate or administration can be obtained (o) ; but not estate duty
payablem respect of real estate, because it is not required to be-
paid in order to obtain probate or letters of administration

(p)A general direction to pay legacies out of a mixed fund of
residue charges them rateably on the portions attributable to
realty and personalty, and so far as the legacies are payable
out of the portion attributable to realty they must be treated
as a disposition of real estate and must bear their own estate
outy. Estate duty payable in respect of real estate is not a
testamentary expense

; and the fact that " testamentary
expenses" are directed to be paid out of a mixed fund does
not convert into a testamentary expense something which
would not otherwise be one (q).

(3) Estate duty on personalty ove r which the deceased had
a general power of appointment (r); but as between appointees

(*) Sharp r. Lush, (1879) 10 C. D.
468, as explained by Kekewich, J., in
Re Clemow. [1900] 2 Ch. 182, 190.

(0 Jle Spencer Cooper, [1908] 1 Ch.
1.W

;
Be Orlebar, [1908] 1 Ch. 136

141.

(»i) Sharp V. Lush, vbi tup.

(«) Aiite. p. 306.

00 l(e Clemow, ubi tnp.

(/j) lie Sharnian, [1901] 2 Ch. 280.

('/) ife Spencer Cooper. tt*i*j,y,.

(/•) Be Feamsides, [1903] 1 Ch.
2S0 ; ifo Creetl, (1905) \\\ N. 94.
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and residuary legatees, unless tlie estate duty is by direction

in the Will thrown on the residue, there is a conflict of decision

whether it should be borne by the appointed fund or the

residuary estate, the question depending upon whethor the

appointed fund is property which " passes to the executor as

such " within the meaning of the Finance Act, 1894, since

if it does not pass to the executor as such the duty is under

s. 9 (1) of the Act made a first charge on the property

in respect of which duty is leviable, that is, the appointed

fund (a).

Where the appointed fund is, at the death of the testator,

still a reversionary interest expectant on a prior life interest

the corpus of the fund is under s. 2 (1) (b) property which

passes on the testator's death, and estate <'.uty is payable on

that corpus under s. kj (4), and the person to whom the pro-

perty passes for a beneficial interest in possession, or the

trustee of the settlement in whom the fund is vested, and not

the executor, is the person accountable, and consequently it is

not a testamentary expense and it must be borne by the

settled fund {t).

Settlement estate duty is not payable in order to obtain

probate, s. 19 (2) of the Finance Act, 1896 (59 & 60 Vict,

c. 28) allowing in every case six months after the death within

which it may be paid, and it has no analogy to probate duty.

Consequently a direction to pay "testamentary expenses"

does not extend to settlement estate duty any more than it

would to legacy duty on legacies not otherwise expressed to be

given free of legacy duty (u).

But a direction to pay " free from duty " will include the

settlement estate duty, and there would seem to be no distinc-

tion between a direction to pay "free from duty" or "without

(*) ltd Titiisure. [190(1] 2 Ch. 048

(Kekewich. J.) ; Jte Maddock, [1!M»1]

W. N. 118 (Kekewich. J.) ; lie Power,

[IKOl] -2 Ih. ii,-,9 (Byrne, J.), hoKliuj?

that tlio .ippoiiitcd fund does not pass

to the exfcutiir as such ; He Moore,
[litoi] 1 cli. oyi (Buckley, J.) ; lie

Dixon, tllH)2] 1 Ch. 248 (Buckley, J.) ;

Where the
appointed
fluid is at the
death of the
testator a
reversionarj'

interest.

Settlement
estate duty.

Lciiacy duty.

Direction to

pay " duties

'

covers nil

duties.

Ite Fearnsides, [l!»t»3] 1 Ch. 2.-)0

(Kady, J.) ; lie Creed, (l!M»r.) \V. X.

94 (Eady. J.) ; He Orlebar, [1908] 1

Ch. 136 (Neville, J.), holding that the

appointed fund passes to the executor

as such.

(/) He Dixon, uhi tttp.

(w) lU King, [1904] 1 Ch. 363.
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Costs of
obtaining
probate or
letters of n<l-

ministration.

Cost of pro-
tecting asset^

Cost of
obtaining
aHvice.

Cost of reali-

sation, inoliitl-

ing foreign oi
colonial

duties.

Cost of sever-
ingand appro-
priating a
trust fund.

Costsofaction
for adminis-
tration.

KXECUTORS.

any deduction "(X); and a direction to pay «del,t« fnn««.iand teaumentary expenses and duties" ^numt^^'^ZT'

W All expenses properly incurred in, about or incidentalto obtaimng probate or letters of administration J.
*'

(o) ^h«^08ts of collecting and warehousing and Drotectina

rbTa^"ir-^^"^^^
'««-^-^' p^^-rand^si::

of debts, and ,n obtaining the advice of solicitors or counsel Ito the distribution of the estate (a).

(6) All expenses of realisation of foreign or colonialassets including the payment of duties to the ore^n o

E^l
government, whether such duties are siX Z

to be made as expenses of the estate to be paid out of theestate generally (b).
^ ° "**

(7) Where the trusts of a gross ram when invested are
declared by the Will, the costs of the investment, of severingappropna ing and securing the fund, must com out of he'«ee.-al estate W But under a direction to accumulate certl
securities untU the same should amount to ,-. certain sum andthen to convert and invest in the purchase of land, the costs
of the mvestment in land are to be paid out of the particularsum directed to be invested (rf).

(8) The costs of both plaintiff and defendants of an action
properly brought by an executor or administrator for the
administration of the personal estate are as a general rule
testamentary expenses and will be allowed, and the same rule
applies If one of the persons beneficially entitled comes to the

(») He TunibuIJ, [Uton] 1 C'li. 72ii

(y) He llmm, [1904] 2 Cb. 3-J5.W He Clemow, [igool 2 Ch 18->
J84, 192.

(«) Sbaip ,-. I^ush, (187!*) 10 C. D.
468,

(*) Pit it V. Stirling, (1878) 10 C. D.

279
:
He Maurice. (1897) 7:> L. T. ilf..

(e) Handleyr. D8vies,(l8.".9) 5 Jur.
(N. 8.) 190. following Whopham r.

Wingfield, (1799) 4 Ves. 630.
(rf) Owyther r. Allen, (1842) 1

Hare, 605.
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Court as plaintiff and asks for directions for the proiier

administration of the estate (e).

Ill an action for the administration of an estate, where the

estate proves to be insufficient to pay all the costs, the legal

l)er8onal representatives are entitled in priority to other

parties to be paid their costs, and the costs of the plaintiff,

not being the legal personal representative, are the next charge

on the estate (/) ; and an order in the action that the costs of

all parties are to bfl paid out of a fund does not affect this rule

as to priority and amount to a direction that the costs are to

be paid equally (f/).

In a legatee's action for administration, where the estate is

insufficient to pay costs it would seem that the costs are pay-

able in the following order : first, the costs of the legal per-

sonal representative as between solicitor and client ; secondly,

the costs and expenses of the plaintiff in selling and getting in

the estate, and the costs of the heir in executing deeds ; and,

thirdly, the other costs of all parties as between party and

party pari paami{h). A plaintiff who institutes a suit for the

benefit of others obtains a charge on the fund, but not neces-

sarily in preference to the defendants (i).

In a next-of-kin suit, or in a legatee's suit for administra-

tion, where the estate is insufficient for payment of debts, the

plaintiff is not entitled to solicitor and client costs, since the

Court considers he had no occasion to come to the Court

at all (k).

Where the estate is insufficient for payment of debts it

belongs to the creditors exclusively, and therefore, if a credi-

tor has, for the benefit of all the creditors, instituted a suit in

which he has recovered a fund, he is to be recouped what he

Where ns)«t»

are inituffi-

fieiit to pay
all tlio co4ts.

In lepafee'B

action onler

in wlilcli coNts

arc jtayable.

In next-of-kin

or legatee's

action, if

extate insol-

vent, only
party anil

party costs

allowe<l.

In creditor's

action, if

estate in»>I-

vent. solicitor

and client

costs allowed

;

(O Harloe r. Harloe, (1875) L. R.

20 E([. 471 ; Sharp r. Lush, tihl tup. ;

Rf I'rince. [1898] 2 Ch. 225; H«
Biickton, [1907] 2 Ch. -lOfi. 414 ; 2>o*l,

pp. 314, 549.

(/) Tipping r. Power, (1842) 1

Hare, 40r> ; and see He Turner. [1907]
aCh. ]2(>.

(^) Ite UrifBtb, [1904] 1 Ch. 807,

following Gaunt r. Taylor, (1843) 2

Hare, 413.

(/() Wetenhallr. Dennis. (1863) 33
Beav. 28r).

(0 Per Jessel. M.R., In re Mi.ldle-

ton, (1882) 19 C. I). 652, 556.

(*) Re Richardson. (188li) 1 1 C. D.
611.
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lu creditor's
action if

estate solvent
party and
party costs
•nly allowed.

Bight ot per-
gonal repre-
entative or
residuary
legatee to
costs in the
absence of
special

fiTounds.

Discretion of
Court a» 10
costs.

MBCUrORS.

lias properly expended in recovering u u.* • .

«mong the creditorB vrorlT T^ ^'°" ** " '''^"^^e

7'. only. ,tL ::t :!^lzz:T''''V''''
"-•'

who obtains the conduct J ^ "'7 *° **•« *»»«« «' a creditor

•>y a next-0/.ki: or le^tj:;"
""^'^^^ -..nenced

of at:;:;Zlr; fr'^j!:
-^- the testator .as one

the general eT^tl
'° * "'"'^^tor's administration action

i"««fficie„tTprinL^Hr " f"« *'' P'""*^'« '^«»'*.^t

1-ld to be entitled to cl o^t'^^T^^/^'
^'^ ^'^'""^ -«

tor and client (,«).
'''^*' "' ^*^««° «olici-

J» a creditor's administration suit if tu. . .
»»ore than sufficient to pay all tl/ri ^

''**** P''°"««

Pmty costs only are MoZt K T^'' '° '""' P*^*^ «"J

Prior to ,h«TV ?*^^P'*'"*^ '''Editor («).inoi 10 the Judicature Act lfl7«i « _ j

shall deX1 "^f7"'f:'
""' ""a-i"? herein oontoed

»ho ., 17
'

,"; '^'°^'"»"»»»r, tatee, or mortgagee

«.V K"irr°'''\™'""'«' " -'"«' on or reSfedK oeeedings, of .ny right to oosta out of a parlioular estate
CO •//<• Uiflin,.,u„,, ,-,uo«. , . „ ._^.jCO //<• Uiclmrdwn, (1880) 14 C. D,

^^WB.o.„e.B„,eo„,(,834)3My.

Austin, (1881 18
(") Fariow

C, D. 58.

(/>) Williams u. Jones, (1886
*^' -D. 120,

34
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or fond to which he would be entitled according to the rules

hitherto acted upon in the Chancery Division : Provided also

that, where any action, cause, matter, or issue ia tried with a

jury, the costs shall follow the event, unless the Judge, by whom
such action, cause, matter, or issue is tried, or the Court, shall,

for good cause, otherwise order."

Ord. 65, r. 14 a, of R. 8. C, 898, provides that :
'* The

costs occasioned by any unsuccessful claim or unsuccessful

resistance to any claim to any property shall not be paid out

of the estate, unless the Judge shall otherwise direct."

Where real and personal estate are being administered in

one action, the costs exclusively occasioned by the administra-

tion of the real estate, that is, the costs of the action so far only

as they have been increased by the administration of the real

estate, must be borne by the real estate, the general costs of suit

being borne by the personal estate (q). This practice hasnot been

altered or affected by the Land Transfer Act, 1897 (/). It applies

notwithstandinga general directioncontained in the Will tiiat the

testamentary expenses are to bepaidout of the personalestate («).

The costs of an action properly incurred in the Proliate

Division to establish a Will, or unsuccessful proceedings in the

Probate Division to have a grant of administration when the

Court pronounced against the alleged Will, will be allowed as

testamentary expenses (t).

Prior to the Land Transfer Act, 1897, the Probate Division

had no jurisdiction to charge the real estate with the costs of

An unsuccessful action impeaching the validity of the Will («).

But now, by virtue of the Land Transfer Act, 1897, the

Probate Division has jurisdiction to deal with real estate of a
person dying since the commencement of the Act as well as

the personal estate, and under s. 2 (3) the real estate of the

deceased is to be administered in the same manner, subject to

the same liabilities for debts, costs and expenses, and with the

CocU of an
unsuccemful
claim or
reAiitance to
any claim.

Co*U 10 far aa
increased by
administra-
tion uf real

estate.

When coats in

Probate Diri-

sion are testa-

mentary
expepse*.

Jurisdiction
of Probate
Division to

charge real

estate with
costs as well
as personal
estate.

Oy) Patching r. Barnett, (1881) .M

Ij. J. Cli. 74 ; Jie Midiileton, (1881)

19 C. D. 552.

(>•) lUJouea, [1902] 1 Ch. 92.

(*) Re Belts. [1907] 2 Cli. 14'J.

CO Re Clemow, [1900] 2 Ch. 182.

(«) Jle Prince. [1898] 2 Ch. 223.
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Effect of
onler o( I'l-o-

bate Divimun
for iMtyment
of ctttU out
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Effect of
direction for
payment of
te8laineiitary
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La|>se<l share
not primarilv
liable for

coats of ad-
minigtration.

fosts of ascer-
taining per-
•ons entitled
to tapsorl

harp.

CXKCUTORS.

the Probate Court can say how the costs of the Probate actio

between the various portions of the estate, bat merely direcj^the costs to be paid out of the estate, the cost, are plyabC
f

the entirety, and the proper distribution must C made "n

msufbcient. the real estate must bear them (x)

is nottd^T*^ V" "'''*••
'"*^^^'°»«»*«^^'-'«on which

18 not administering the estate can only operate ui,on wha^remans after payment of the costs of alimtrat oTin h

ZIZI ^ ' "'" *''' ''''' '' •dministration of thelegal personal representative (y).

Although a direction in a Will to pay testamentaryexpenses would include the costs of an adm'kJst^l a^UoT

the Court will g.ve directions for a distribution of the fundwithout making provision for any such eventuality (.f

of tL dT 7 ''"f'
°' P*'^"'*' ''""'' "°*« '^^ paymentof the debts funeral and testamentary expenses, and alfTosts

ci: sTtt" -*^ "***^°' ''' tertator.'cons^Lnt
the costs of an admimstration suit come out of the generalpersonal estate and not primarily out of a lapsed share'"

to .111 ««<'ertaining who are the next-of-kin entitledo a ap^ share must be paid out of the general fund beforethe residue can be arrived at. Executors, therefore wereheld not justified where the residue was divisible Jin !"
I^rsons. some of whom predeceased the testator, in p^Lg"
he "sT"' :'T *'"• ^'"^' ^"^ P^^°« *he remainder of

ettirl" r ?T ""'" *'^ ^'"«*«« ««'-' ^^t. -"boutsetting apart a fund to answer and pay for the coste ofascertaining the next-of-kin (A).

°'

(*) i?« Vicker8taff,[1906] 1 Ch.762
(//) Jle Mayhew. (1S77) 5 C. D. 59(i. 33
(-0 //<• Cope's Trusu. (1877) 36 L. T.

(a) Kenton r. Wills. (1877) 7 (". D.

(ft) ife Giles, (188C) .34 W. R. 712.
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so alio it ii the daty of exeeuton to aaeertain who the

legatee! are ; that i« part of the ordinary coane of adminiitra-

tioD, the ccati of which are payable out of residue. The

exeeuton cannot, by payment into Court, or any other tever-

ance of a legacy, release the residue from bearing the costa of

an inquiry for the purpose of ascertaining who are the per-

sons entitled to take(c).

By Ord. 65, r. 14 b (R. S. C, Nov., 1893), the cost of in-

quiries to ascertain the persons entitled to any legacy, money,

or share, or otherwise incurred in relation thereto, shall be

paid out of such legacy, money, or share, unless the judge shall

otherwise direct. And rule 14- o provides that where some of

the persons entitled to a distributive share of a fund are

ascertained, and difficulty or delay has occurred, or is likely

to occur, in ascertaining the persons entitled to the oth«r

shares, the Court or judge may order or allow immediate pay-

ment of their shares to the persons ascertained without reserv-

ing any part of those shares to answer the subsequent costs of

ascertaining the persons entitled to the other shares; and in

all such cases such order may be made for ascertaining and
payment of the costs incurred down to and including such

payment as the Court or judge shall think reasonable.

CmU of swer-
taiaiaf per-

soMtatUkd
toIcgaeiM.

Diatinction
whw* inquiry
isdlnctcdby
the Court.

CANADIAN NOTES.

Where a testator provided for the erection of "a suitable

tablet" over his grave, "not to exceed $1,500," and also of

monumental tablets or stones, etc., and the erection thereof

over the graves of his deceased wives, and died worth

$200,000, and the executors spent $3,000 on a monument to

him and his wives, removing the remains of the deceased

wives to the same burial place as the testator, it was held

that they might properly be allowed the said sum of $3,000
in their accounts. Archer v. Severn (1886), 13 O.R. 316.

The goods of a deceased husband, exempt from seizure

under the Execution Act, are not, except as to funeral and

(c) Re Gibbons' Will, (1887) 36 C. D. 486.
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Cotta.

Kx»rrt»Bii.

tettamentaiy npenmm, i^eta in !.. u ^
oiecutor. for the payment of ^ kV

!"* °' **»* ht-btnd'.
2 O.L.R. 343. ^ °* °' '**''*^ '• '^ r«Ma« (,901,'

•^tnte for co.t. p«id. ;?, - "
.

"^ !° »* '"domnifled by the
,,^

if* iP./«/. o, ,vri?a* (1894), 26 N.g.R

attellTf'rer;:;:;^^^ -^ nu«i„,
'". th.e Char...

//^rv^^t^^cSr'lfnT '-^^
An executor, without direct .ml f^'

^^' ^^'^'

•'e'nnity brought an action rre^v"^ '" °''*-'"''^ '"-

"''l^d
to beion. to the te,tator aXl ' T ^^^ """"^^ -'•

"-f of the oppa,ite
, rty hJT;^hTT''"* *" ^"^ »^«

rule « that an execntlr, Lnll'11 J'°"^'
*"* ^^"'^r-'

^^ '^-•"Ped hi, coata of a„

'

'^'^ '•"'"' " «"ti«ed to

-idnotju^tifyre:!::^r;T"' -«*-' ^•'^ rj:
PU-Poae toapeeific«ny

deviaed r^^, ^^r/""?*^ '^' *»"•

r^'^^^^'^^rir^r'---^-^-e con,„.itted a breach ft: :t"-;l7"*«"'^'''^
"e n,ay

the estate by reason of aueh u i
'"" " "uatained by

Executom are entitled tn tu •

not occasioned by their"ll 'l~- *^« -*- la

the coats of such part of the .n
' ^ '^^'^ disallowed

'H'-PPlication of the funds 6rTheirf^n'
^'^ ''""^^ '^ ^^^

ably accurate entriea of their Lr ' *^ '""'^^ '^-on-
^^-6-^.r (1885). 10 OR 52? "^ ^'* *^« ^^''t^- ^« re

Where the misconduct of th^ ^ • •
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of kin to bear the harden of the cort*. O'SuUivan r. HarlM

(1885), 11 8.C.R. 322.

Exeentom cannot be held to have acted reasonably when

they fail to follow the plain statutory directions aa to notiie

to creditora and dairoanta. Stewart v, Snyder (1900), 27

A.R. 423.

Where the report of the Maater shewed that the conduct

of the executors, in neKlectintr to prepare accounts or afford

information reasonably called for by the legatees, had (riven

rise to the suit, the Court charged the executors with the

general coats of the suit, but set off against such general costs

certain coats occasioned by unfounded claims set up by the

bill. Smith v. Roe (1865), 11 Or. 311.

A legatee gave to a creditor an order on the executors for

payment of her share of the estate, which order was accepted

by them as certain payments made on account. The execu-

tors denied having funda in their hands sufficient for the

payment of the order and properly applicable hereto; but

on taking the accounts in this Court it appeared that since

1860 the executors had sufficient funds for that purpose. On

a petition filed by the creditor, the Court, under these cir-

cumstances, order* . the amount in Court to be paid out to

him, and directed the executors to pay the costs of the ap-

plication and to make good to the legatee the interest accrued

since 1860, until the executors paid the moneys into Court.

Sovereign v. Freeman (1878), 25 Or. 525.

See also as to costs against executors, Re Woodhall (1883),

2 O.R. 456; Hill v. Hill, 6 O.K. 244; In re Williams, 22 A.R.

196. Executors will be deprived of costs where there has been

improper management of the estate. Kennedy v. Pringle, 27

Or. 305; Simpson v. Home, 28 Or. 1; Killins v. Killins, 29

Gr. 472. See also In re Honsberger, 10 O.R. 521; lanson v.

Clyde, 31 O.R. 579. Costs of an executor are not privileged.

Smith v. Williamson, 13 P.R. 126. As to costs where the liti-

gation was occasioned by the wrongful though honest act of

the executors, see Waiison v. Gourlay (1907), 10 O.W.R. 853.
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CHAPTER XXIII.

O? PAYMENT OF DBBT8.

iMMEOlATELT «/«

'"«»" proper .dve^^tl"!"" 'l
""^ "' "<"»!"-

In Pnyneot ol debt. .k.
^""- °- ^W-

"-"e the rnle, „, ,.7^l'"""'"''
°' """'"'•or m„,

P-« .h«e of . l..„ZZ2<T:y '- « Witt .„«ee he
"«"». «n«wer the of .2 """"•»»» *««ney of

-•"« ta W 0, .„ .„,:„':"''?>'•«' ' *"' of . w,J
otherwise it »m b» .hJ '"* °<" "»ta for both
deb.,(„,

"* '» •<'-»». of «.eu ,„ „„„^ ^^
0' ^'^t:\TZ''j::'';:r-r-"-^ '» •'• -««"'«

"to po»e„i„„ „^^ ^ »« .l^ply the ««„ „a„^

'ke 8.;.nt i«,„ed „ „„, of ft .L'^tr'^'*" '">»• whieh
"om«.Ied or «,«.„, ;„ n

' "f,;";."". ""("g to eredito™
order(rf). "»' J"™d.c.,on, „r out of i,, i„ u„7

E...i,h ^u," °'*™"»°' 'PP'y .0 «.e .d,„,„i„„«„„
„,

(«) ^o«f, p. 340

Int. Law
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M.

Sect. 1.—0/ Croint Deh(».

To all other debts of whatever nature, as well o( a prior
as of a subseciuent date, such as are due to the Crown by
record or sijccialty, claim the precedence (/").

Debts due to the Crown by matter of record or by 8i)ecialty

are of the same nature ; for by stat. 33 Hen. VIII., c. 30, it is

enacted, that all obligations and specialties), taken to the use
of the King, shall be of the same nature as a statute staple (*;).

Whenever the right of the Crown and the right of a sub-
ject with respect to the payment of a debt of e«iual degree
come into comiietition, the Crown's right prevails (//). Except
so far as the legislature has thought fit to interfere, the rule
is one of universal application (»). In general, the Crown is

not bound by a statute unless expressly mentioned, or referred
to by necessary implication (A).

Sums of money owing to the King in wood sales, or sales
of tin, or other his minerals, for which no specialty is given,
shall not be preferred to a debt due to a subject by matter
of record. So though fines and amercements in the King's
Court of Record are clearly debts of record and entitled to
such preference, yet amercements in the King's Courts Baron,
or Courts of his Honours, which are not of record, have no
such priority

; nor have fines for copyhold estate, nor money
arising from the sale of estrays within his manors or liberties

;

for these are not debts of record (/). So also arrears of rent
due to the Crown, whether it be a fee farm rent, or a rent
reserved on a lease for years, are to be regarded as a debt by
simple contract (m).

In Re Bentinck (h), a testator died insolvent after 1870,
owing specialty and simple contract debts, including a simple

IVbts due to
the Crown by
recoil I or

s|MH'ialiy have
|>rcce<lcm'f.

Between
tlebts o(

equal degree
Crown's right
prevaib.

Crown debts
by simple
vontract not
prefcrreil to

judgment
debt of sub-
ject.

(/) 2 Inst. 32.

(ll) Sec Williams (loth e<l.) 7M.
(A) lie Henley 4: Co., (I87«) !t C. U.

4t)!», 481.

CO New South Wales Taxation
Commissioners r. I'almer, [1!K)71 A.C.
17!», 182.

(*) Ite Henley & Co., vhi np. tX

|). 482, |)er Cotton, L.J. ; Att.-Gen. for
New South Wales r. Curaior of
Intestates' Kstatea, ri9071 A. C. fil!*.

522.

(0 Williams (10th e<l ) 7:m.

(.m) Ihid.

(«) [18!t7] lCh.C73.

Moile of

Bpporeioniiipf

assets in

Civing eflfect

to Crown's
preference.



320

Credit for
probate duty
considereil n
•Crown debt.

Surety to
Crown on
payment of
<lebt entitled
to Crown's
priority.

Sams due
from deceased
overseer of
the poor.

Sums due
from officer of
a registered

Friendly
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EXECUTORS.

contract debt to the Crown TKn o=o„*
n;«nf * T .

® **^*" ^®''« '"Ofe than suf]cen for payment of the Crown debt after satisfying tispecialty debts. It was held that having regard to HinPalmer's Act (32 4 83 Vict. e. 46) (o). the asl oughffirto be apporfoned rateably between the specialty and shnn

:2::i'T:r' ''i
''- '^°^" ^ebt^^^gbiivr

taken out of the amount apportioned to the simple contrac

By Stat. 55 Geo. III. c. 184. s. 45. the commissioners otamps are authorised, in certain cases upon giving Zritvto gzve credit for the duties on proba^^s and Lil^uZand by sect. 48 it is provided that the duty for wh h r^i;shall be so given shall be a debt to the Crown and shalM^
' Aicrrr "-''"' ^'^^ °*^- ^eb:;;!;':::.'^A surety to the Crown, who has paid the debt of >,.•»
deceased principal, is entitled to the CrLn's priorUy il theadmmistration of his principal'^ estate (p).

^

Sect. 2.-0/ Certain Preferential Debts

claiXt
'^''^ '" ''"'^ '^'""^ '^ ^'^*"*« °- ^» other

seei^of tL^'°'
" "• '': "' '' '''' '"''''' '' * ^«««««ed over-seei of the poor are primarilv liahlfi f«r oii .

property to the trustees n preference to . T^'
"""' '''

drum against the deceased's es I 7x1 f T!
''^* ''

( ti\ Kc\a t\.i^ •jn'7

(/') /^tf Lord Churebill, (1888) H9
*'• IV 174,

('/) The Crown is not bound by n
statute, unleiis expressly mentioned or

/feHenIey&Co.,(187S)9c.
D.46a•

«^'''•,p.319,but8eeMMIIiams(I0th«J)
'09 as to the probable precedence jthese debts to those due to the C^wn
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considered as speciBcally belonging to the society (r), or of
sums not specifically traceable («).

By 56 Vict. c. 5 (the Regimentel Debts Act, 1893), s. 2,
certain payments are made preferential charges on the pro-
perty of a person dying while subject to military law.

By 67 Geo. III. c. 29, s. 61 (Metropolis Act, local), sums
collected by a deceased treasurer or collector to paving com-
missioners are payable in pr.iarence to other debts except
Crown debts (<).

Where the estate of a person dying insolvent is being
administered in bankruptcy under s. 125 of the Bankruptcy
Act, 1888 (u) or under an order in the Chancery Division (/•),

the provisions of the Preferential Payments in Bankruptcy
Act, 1888 (x) apply, whereby the following claims are to be
paid in priority to all other debts.

(a) All parochial or other local rates having become due
and payable within twelve months next before the date of
death, and all assessed taxes, land tax, property or income
tax up to the 5th day of April next before the death and not
exceeding in the whole one year's assessment.

(b) All wages or salary of any clerk or servant in respect
of services rendered to the deceased during four months before
the date of his death, not exceeding ±'60.

(c) All wages of any labourer or workman not exceeding
£•25. whether payable for time or for piecework in respect of
services rendered to the deceased during two months before
the date of death. Provided that where any labourer in
husbandry has entered into a contract for the payment of a
portion of his wages in a lump sum at the end of the year of
hiring, he shall have priority for the whole of such sum, or a
part thereof, as the Court may decide to be due under the
contract proportionate to the time of service up to the date of
the death.

.321

Regimental
debts.

Sums due
from collector

to metropolia
liaving com-
missionei-s.

I't-eferential

payments
where insol-

vent estate is

being admi-
nistered by
the Court,

('/) Kates and
taxes.

(6) Wages or
salary of

clerk or ser-

vant not
exceeding
£50.
(<•) Wages of
labourer
or workman
nut exceed-
ing £2C.

('•) He Atkins, (1882) 51 L. J. Ch,

(*) Be Miller, [1893] 1 Q. B. 327.
(t) See Williams (lOth ed.) 758,

(«) 46 k 47 Vict. c. 52.

E.

('•) Jtt; Heywood, [18»7j 2 Ch. 5a3,
(.^) 51 & 52 Vict. c. 62, 8. 1 (1) ; but

query whether the priority of the
Crown is afifected by s. 10 of the
Judicature Act, 1875, jmt, p, 330.
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Petition of
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RXECUTOR.S,

the priori /irtoIh!r t'*'
''''' ''"'^ ^^-^'^ "°» "^^

expenses b^s 126 o^rTl °' '"""*' "°^ ^^^^^^-^^

adlistratLinltX^:^^^^^^^^^ ^^'' ''''^>' '"^ *

insolvent.
'^"'''•"Pt^y of the estate of a person dyi,

(6Etw VII ^58) !^
"""'"^"'^ Compensation Act. 19(

^clJit;;!'^^^^^^^^ ^100. duel

havkg priority unTthfp, *°> ^""'"^ed among deb

Act. ilgPe;^"*^""^^^
the Preferential Payments in Bankruptc

Skct. S.—0/Judq,„entg.

to obWn repayment „( „h.. l,fhL '
id

1° °
,°t'°''"''

conlribution; .„d to have nrforih,^. .
°' '" '"'

IS no occasion for the suretv fo «i,f
•

. ' **^®'^®

iudsment in nr^^! •

°^**'° **" assignment of thejuagment m order to gain priority (i)
Under s. 8 of 23 & 24 Viet p qa „ • j

(.'/) 4fi & 47 Vict. c. 52, 8. 125 (7).
(.-) Williams (10th e<I.) 762.

(«) Williams (10th ed.) 766.
(A) He M'Myn, (1886) 33 C. D. 575.

If
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entitled in the administration of the deceased's estate to any
preference over the simple contract debts of the deceased (c).

This Act is repealed by s. 5 of 68 & 64 Vict. c. 26 (tlie Land
Charges Act, 1900) as from the Ist July, 1901. Notwith-

standing s. 88 of the Interpretation Act, 1889 (d), it may be

contended that the effect of the repeal is to leave or revive

the common law priority of an unregistered judgment
unrestricted by any condition as to registration, and until this

question has been judicially determined it would not be safe

to prefer a simp ^ contract debt to an unregistered judgment (e).

With regard to judgments recovered against an executor
or administrator they are entitled to payment according to
their respective dates out of legal assets (/).

If the executor or administrator has not assets to satisfy

the debt upon which an action is brought against him, he
must take care to plead plene adnvniatravit or plene adminit-
travit prater, etc., otherwise if the estate of the deceased is

insufficient to satisfy the judgment, unless it is of assets in

fiituro, he will be compelled to do so de bonis propriis(g).

Where the Court is satisfied that the defendant has duly
administered all assets come to his hands it would seem that
the defendant is entitled to his costs of action against the
plaintiflf, and the plaintiff, where the debt is undisputed, is

entitled to judgment for the same with his costs of action as
against future assets, quando acciderint(h).

Since 82 & 33 Vict. c.46(0, which abolished the distinction
between specialty and simple contract debts, a judgment

(6th ed.), pp. 649 rt teq. ; Re Marvin
[1905] 2 Ch. 490; and see Lacons r.

Warmoll [1907], 2 K. B. 350, 366, per
Buckley, L. J., as to remedy of creditor
against one of several executors and
form of judgment.

(A) See Ann. Prac. 1908, p. 124,
where also the different forms of judgi
ment against executors or adminl-
strators, according to whether they
show plene adminittravit or not, are
given.

(0 PoH, p. 325.

Judgments
obtained
against per-
sonal repre-

sentative.

Mode of
pleading.

Costs ot

action.

(<) Van Ohelniver.Kerinckx, (1882)
21 C. D. 18U.

(<0 .52 & 53 Vict. c. 63, and cf.

Mirfln r. Attwood, (1869) L. R. 4

Q. B. 333 (Haiinen, J., rfiw.)

(e) '^ee jfoa, p. 1024.

(/) DoUond r. Johnson, (1854) 2
Sm. & G. 301 ; see pogt, p. 344, as to
distinction between legal and equitable
assets.

(^) See ante, p. 318 ; as to the
defences which executoi-s oi adminis-
trators should plead, see Williams
(10th ed.) 1583; BuUen k Leake

Y 2
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EXECUIORS.

agninst the legal pergonal representative for a simple cont,debt will obtam priority over specialty debts, but itotherwise prior to the Act (k).

In the administration by the Court of an insolvent est<judgment creditors will be paid ;,an ,«„„, and not in prioof time (0. and rateably with other creditors (.i)

^

By 8 & 4 Will. IV. c. 42. s. 2. damages undir the Actan action against executors or administrators of any decea.^rson for injury committed by him in his lifetime to anotin respect of real or personal property are payable in li

person
''""^«^''*^^°" »« ^^^ «•">?'« -ntract Lts of su

Also where the bishop has. under s. 84 of the Ecclesiastic
Dilapidations Act. 1871 (34 & 85 Vict. c. 48). made an ord
Bteting the cost of the repairs for which the personal represei
tatives of a late incumbent are liable, the sum so stated iunder s. 86. a debt payable to the new incumbent out of tl
assets of the late incumbent ^wr* ;,««„ with the debts of h
other creditors (/{).

Ord. 17 of R.S.C. provides that there shall be no abatement by reason of the death of either party between th
verdict or finding of the issues of fact and the judgment. b«

l^ """^ "" '""^ "*'' ^ '"*"'"'* notwithstanding th,

hn.w^"'*^^"*
pronounced in Court when entered relates

back to and is to be dated the day on which it was pro-nounced unless the judge should direct it tc be ante-dated
or post-dated («). But judgments not pronounced by theCourt or a judge in Court, but made in Chambers are dated as
Of the day on which the requisite documents are left with the
proper officer for the purpose of entry 0>).

Where between the trial of an action and the delivery

(»0 Pout, p. 32i».

00 Jle Monk, (1887) 35 C. D. 583.

00 Ord. 41, r. 3 ; and see Guardians
of West Ham r. Churchwardens of
Kethnal Green, [1895] 1 g. B. 66i'.

(/O Onl. 41, r. 4. Filing isuow
substituted for entry.
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of judgment one of the defendants dies, the Court has juris-

diction to date the judgment as of the last day of the trial (q).

Where the death happens between interlocutory and final

judgment the judgment is entered up against the executor or

administrntor (r).

Under Ord. 42, r. 28, if any change has taken place by
death in the parties liable to execution, or where a party

is entitled to execution upon a judgment of assets in fntiiro,

an order for leave to issue execution is necessary. Leave
given under this rule does not operate as a judgment against

the executor or administrator, or enable the judgment creditor

to obtain a charging order against the executor or admini-
strator Ml respect of the judgment debt of the deceased («).

Up to the Act 23 & 24 Vict. c. 88, there were provisions

that a judgment should not affect lands unless it was
registered. The Act 23 & 24 Vict. c. 88, added the provision

that a judgment should not affect lands until execution had
been issued, and the judgment and writ of execution should
both be registered. The object was to prevent the issuing

of writs and the non-execution of them and to protect

purchasers from that state of things. The Act 27 & 28
Vict. c. 112, provided that no judgment or writ should affect

land until the land had been actually delivered in execution

by virtue of a writ of elegit or other lawful authority. But it

was held that since 27 & 28 Vict. c. 112, when land had been
actually delivered in execution by writ of elegit, or other lawful

authority, it was unnecessary to register the judgment, writ, or

other process of execution, except for the purpose of obtaining

under s. 4 of that Act a summary order for sale, for which
purpose registration pursuant to s. 8 of the same Act was
necessary (<).

Now by 8. 2 of the Land Charges Act, 1900 (68 & 64
Vict. c. 26), a judgment or recognizance, whether obtained or
entered into on behalf of the Crown or otherwise, whether

0/) Turner r. L. jc S. W. By. Co., 385, 386.

(1874) L. K. 17 Eq. 561. Ecroyd r. («) Stewart r. Rhodes, [19001 1 Ch
Coulthard, [18y7]2Ch. 554. 386.

(,,) Smith r. Eyies, (1742) 2 Atk. (0 Be Pope, (1886) 17 Q. B. D. 743.
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obtained or entered into before or after the oommencemen
the Act, ehall not operate as a charge on land, or on
interest in land, or on the unpaid purchase-money for
land unless and until a writ or order for the purpose of enf
ing it is registered under s. 5 of the Land Charges Registra
and Searches Act, 1888 (61 & 62 Vict. c. 61).

Bank next
after jnHg.
menta.

Reeogniuaee,
nature of.

Statutes,

nature of.

SaoT. 4.

—

Of Reeognitaneei and Statutet.

Recognizances and Statutes rank next in priority a
judgments (u).

A recognizance is an obligation of record; it may
entered into by the party before a Court of Record, <

magistrate duly authorised, conditioned for the performa
of a particular act, as to appear at the assizes, to keep
peace, to pay a debt, or the like (x).

A recognizance to constitute a record must be enrolled
Recognizances rank equally as against the personal esti

and the executor may prefer a subsequent to a prior rec
nizance (z).

Statutes, which were statutes merchant, statutes sta]

and recognizances in the nature of statutes staple, have fal

into disuse (a).

Iformerly

specialty

debts bad
priority out of
legal assets.

« ' .1 of
hiiide Pal-

mer's Act,
1869.

Sbct. 6.-0/ Specialty and Simple Contract Debit.

Formerly specialty debts, i.e., debts on bonds and co
nants under seal, took priority over debts by simple contra
But this rule applied only to legal assets. It was a rule
equity that equitable assets were io be applied pari paasti

the payment of all specialty as well as simple contract del
in equal shares and proportions (b).

The priority, however, was abolished by Hinde Palme

(«) Williams (10th ed.) 767.

(»•) Ihid. ; and see 2 ^\. Com. 341.

(y) Glynn r. Thorpe, (.1817) 1

B. k Aid. 153.

(.•) Williams (10th cJ.) 770.

(xt For infoK^tioQ relating to

securities by Statute, see Willii

(10th ed.) 768 rt«ey.

(*) Per Sir J. Bomilly, M.R.,
Markwell r. Markwell,' (1864)
Bear. 12, 18.
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a rule in
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ract debts,

I Palmer's

Act, 1869 (82 de 88 Vict. o. 46), which provides that all the

creditors of any person dying on or after the Ist January,

1870, as well specialty as simple contract, shall be treated as

standing in equal degree, and I>e i>aid accordingly out of the

assets of such deceased person, whether such assets are

legal or equitable, but without prejudice to any lien, charge,

or other security which any creditor may hold or be entitled

to for the payment of his debt

The Act having placed the simple contract creditor and the

specialty creditor on an equal footing inter <« in the adminis«

tration of an estate, the executor or administrator in the

exercise of his administrative right to prefer one creditor to

another may now pay a simple contract creditor in priority to

a specialty creditor of the testator (c).

Bent, though not a specialty debt, had formerly all the

privileges of a specialty debt, and consequently it wan held in

lie Hattiiig$ (ti) that it was within the meaning of Hinde

Palmer's Act, and was no longer entitled to priority in pay-

ment over simple contract creditors.

Apart from s. 10 of the Judicature Act, 1873, the equitable

rule of administration prefers debts for value to debts for the

same or a higher class not for value, which in all other

respects stand on the same footing. But a voluntary bond

assigned for value stands upon the same footing as a bond

originally given for value upon the ground of an assignee for

value hanng a better equity (t). Persons entitled under a

voluntary sovenant have the right to prove against all the

assets of the covenantor (/), and to have the estate marshalled

in their favour, and a deed void as against all the creditors

under 13 Eliz. c. 5 is equally void against voluntary creditors

of the deceased, since a voluntary debt being a good debt in a

Court of Law there is no reason why, for the purposes of the

Bight to

prefer simple
contract to

Kpecinlty

cre<litor.

Effect of Act
on priority of

rent.

Eciuitiibld

rule as to

voluntary
creditors.

lee Williams

ly, M.R., in

, (1864) 34

(<•) Jlf Siuiison, ilSKMi] 2 Ch. 584,

overruling Jle Hankey, [1899] 1 fli.

'lU, in this respect.

(rf) (IH77)(JC. D. filO.

(,!•) I'ayne v. Mortimer, (1859) 4

Ue U. & J. 447, and cf. Halifax Joint

Stock Banking Co. r. Uledhill, [1891]
1 Vh. 31.

(/) Hales r. Cox, (1863) 32 Bear.

118 ; Mallott r. Wilson, [1903] 2 Cb.

494.



528

fhyec (.f pro.
niiiMtr^ nofy
without con-
•ideratlon has
no claim.

^orim^vec of
bond M tHrui

Kffect of ». ]))

of the Jiidicn-
•ure Act,
"*76, na fo
volunfaiy
creditor.

BXECUTORS.

It would seem also that a voIiint««, j u* l

carrvinc interest »<.<> ti. ••
'^' °° * •'^l^t

-.-II h.v, «„„. rj«."r;r "'• '"' '" "" *"

voluntary l^a"e°l „ 1 "°"'^""'" "" "' «" '

'"'^ ""0 the administration by the Conrf «# *estates of deceased insolvents the rale in u
tl'at voluntary creditors are to be paid .

"'^^

creditors for value (/).
^ ^""'' ^'^"" «'l

WstfOft foil

between
future and
tontin{.'cnt

tlebtx.

Sect. 6.-0/ Contivgent Debt,.
There is a distinction betwiwin fiitn,.« j

A recognisance for payiTenro, a dTr '""'"* ^^"^^^

f'oogh future is of thm ! * ** * ''^^ «««-t«i,

But wieh res;:tTeorgenrd:b:s 1:7""^"^^^
could not generally dav ««^fk- .

' ^'^ "'® executoi

occurred. itV/hefdt'hrshS^^^ f-'
contingency had

of inferior degree and thL ? . .
' '"^ '^' ^"^^^^ ^^''t^

and specialties; but as si.?!'"'
'^"*'^ *° recognizances

by a breach of the ond̂ on tV
""!'"^'°^^ ^'^^ ^^PP^"^'*

rank as other debis^ '
"'"""''' '"'"' '" ^'^^ ««•««

I
I



>od debt in a

prioritjr over

> a Hebt not

is a bountjr

r the Order,

lere was no

P«yee of a

vent estate,

cannot be

876, is to

•t of the

tnkriiptcy

"«" with

nt debts.

,'-»

certain
*'-r

iizances.

executor

ncy had

of debts

iizances

ppened J
e same

) 1 Vcs.

3h. (57»J

;

d.) 773

47.

OF PAYMENT OF DEBTS.

Hkct. 7.-0/ the f^^ect of $. 10 of the JwHeature Act, 1875.

Sect. 10 of the Judicatnre Act, 1875, provides that in the
iMhninistnUion by the Court of the aeaets of any person who
may die after the commencement of this Act, and wliose
wHtrtte may prove to be insufficient for the payment in full of

f his debts and liabilities, the same rules shall prevail and be
observed as to the respective rights of secured and unsecured
creditors, and as to debts and liabilities provable, and as to
tiie valuation of annuities and future and contingent liabilities

re3|)ectively, as may be in force for the time being under the
law of bankruptcy with respect to the estates of persons
adjudged bankrupt

; and all persons who in any such case
would be entitled to prove for and receive dividends out of
tlie estate of any such deceased person, may come in under the
decree or order for tli^ administration of such estate, and
make such claims agaii

, the same as they may respectively
be entitled to by virtue of this Act.

Prior to this Act the rules applied by the Court of
Chancery in administering an insolvent estate differed in many
respects from those applied by the Court of Bankruptcy. In
particular in chancery secured creditors were entitled to a
dividend on the full amount of their debts, whereas in bank-
ruptcy secured creditors only proved for the balance after
valuing their securities. Moreover in b-nkruptcy all creditors
including judgment creditors, are paid rateably and not iii
priority of time, and voluntary creditors are paid pari m»m
with creditors for value (;«).

A claim by lessees against an assignee of a lease under a
covenant for indemnity by the assignee against breaches of
covenants in the lease was held provable in the bankruptcy of
ihe assignee («). and therefore such a claim is provable against
the assets of the deceased assignee in the administration by
the Court of his insolvent estate.

329

EtiMt of •. 10
of the Jiullea-

tureAft.lHXa.

Ai to valuing'

wcurifiw.

As to

judsnieiit

crediton.

Aa to volun-
tary crwiitors.

As to claim by
lessee under
covenant for
imiemnity.

(«) lif Wliitaker, [1900] 2 Ch. 67C,
fi77, per Coieiis-Hanly, J.

; (C. A.)
['•01] 1 Ch. 9; M'Uausland r.

OCallaglian, [1904] 1 t. R. .H7r,.

(o) Hanly v. Fotliergill, (I88f*) |;{

App. Can. 351.
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relate* to the Crown's priority lo as to bar the prerogative

right of the Crown («).

Beet. 10 applies to an estate of a deceased person whieh is

suflleient for the payment in full of bis debts and liabilities

apart from cosU of administration, but becomes insufflcient by

reason of such eosts(y).

AppliM to SB
ttUUbteoii-
inf imolR-
elMt owing
toeoataof sd-

Blniatratkw.

CANADIAN NOTES.

The responsibility of paying claims falls on the adminis-

trator, he must use care and judgment in considering them,

and if he does so, fairly and honestly, and in the interest of

the estate, he will on passing his accounts be allowed such

as he has thought fit to pay. Re Blank Ettate (1901), 5 Terr.

] R. 230.

Where a testator directed his debts to be paid out of his

"estate" and bequeathed all his personalty to his wife, and

directed his executors to sell such portions of his "property"

as should be necessary to pay debts and to "give title," it

was held that the personalty was exonerated, and that the Personalty
exoncrstM.

debts were chargeable primarily upon the realty. Harrola

V, Wallis (1864), 10 Gr. 197.

If creditors are paid in full and then a deficiency is dis-

covered, the unpaid creditors can compel those paid in full

to refund a sufficient amount to put all on an equal basis.

Chamberlin v. Clark (1882), 1 O.K. 135, 9 A.R. 273.

Executors are bound to reserve sufficient assets to secure

an income adequate to the payment of taxes and other neces-

sary expenses. Be Cameron (1901), 2 O.L.R. 756.

(x) Re Oriental Bank Corpora-

tion, Em parte The Crown, (1884)
28 C. D. 643, 649, and lee Wil-

liama (10th ed.) 760.

(y) Re Leng, [1896] 1 Ch. 06X.
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In an action for administration by a judgment creditor
on a judgment recovered on a note discounted by him, which
note was received by executors for the sale of pergonal prop-
erty of the testator and endorsed "without reco„«e" to the
Plamtiff, it wa. held that the endowement of the
note by the executors did not make it a debt of the testatorm the han.is of the endorsee. lanson v. Clyde (1900) 31
O.K. 579.

Land was devised to an executor to sell, if necessary, to
meet any deficiency of assets for payment of debt« and lega-
cies After the execution of the will the testator conveyed
the land to the executor, who undertook to pay the purchase
money, and charged himself with it in the inventory. It was
held that he was liable for the amount and that it formed
part of the residuary estate. Wetmore v. Ketchum (1862)
10 N.B.R. 408.

^'

An estate was being administered in an action commencedm May, 1892, and a creditor brought into the Master's officem May, 1901, a claim for goods supplied to the executor be-
tween 1890 and March, 1892, for use in carrying on the
hotel business of deceased under authority in his will The
executor claimed in the administration proceedings that the
estate was insolvent, but in 1894, an order, was made by con-
«ent for the transfer of all the assets to him per«onaUy upon
his undertaking to pay or settle with all the creditors of the
estate, and this order was carried out. The order
contained provisions that the Master should adjudi-
cate and settle all claims against the estate and that
the executor should indemnify the estate against all
such claims. It was held that a person supplying goods to
an executor under such circumstances has no right against
the estate, but may sue the person who incurred the debt.
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and had a right to be subrogated to any rig} l of iuderanity

which the executor has against the estate in r'^spect of thj

liability so incurred. Braun v/Braun (1902) 14 Man. 346.

In Ontario, Manitoba and Alberta all debts rank pari passu, Debts

except that existing liens are not affected. R.S.O., c. 129, s. ^^Hpattu.

34; R,S.M., c. 118, s. 44; Ordinances, Alberta, 1903, 2nd Sess.

c. 11, 8. 44. In New Brunswick a similar enactment

prevails, but debts due to the Crown are excepted. In

Nova Scotia, after payment of the expense of medical and

other attendances in the last illness of the deceased and fun-

eral expenses, the wages of clerks, domestic and farm ser-

vants, and rent for a time not exceeding one year before the

death of the deceased, are first paid in full, and thereafter

the creditors are paid in proportion to their respective claims.

Foreign creditors of a 'deceased domiciled abroad are en-

titled to rank part passu with local creditors. Milne v. Moore

(1894), 24 O.R. 456.

Where executors paid certain promissory notes intended

as a gift from the testator to the payee and such payment
was made with notice of the want of consideration, it waa
held that the executors could not be treated as protected

either by the prima facie presumption of a valuable con-

sideration raised by the 30th section of the Bills of Exchange
Act, 53 Vict., or by the provisions of section 31 of R.S.O.,

c. 110, making it lawful for "executors to pay any debts or

claims upon any evidence that they may think sufficient"

Be Williams (1896), 27 O.R. 405.

In Nova Scotia and New Brunswick it is provided that

where the personalty is insufficient to pay the debts the Court
may grant a license to sell a sufficient amount of land for Licnm
that purpose. R.S.N.S., c. 158; R.S.N.B., c. 118. It is en-

**""'''
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tirely in the discretion of the Judge of Probate to grant such
a license. Re O'Sullivan (1865), 5 N.S.B. 549.

By section 7 of the Devolution of Estates Act, R.S.O., c.

127, it is provided that the real and personal property of a
deceased person comprised in any residuary devise or be-
quest shall, (except so far as a contrary intention shall ap-
pear from his wiU or any codicil thereto), be applicable
ratably, according to their respective values, to the payment
of his debts. This section is only applicable, however, where
there are both realty and personalty in the residue. Where,
therefore, a testator bequeathed all his personal estate to his
son, and devised to him a farm, and devised the remainder
of his real estate, to his executors upon trusts, and directed
his debts to be paid out of his "estate," it was held that the
debts should be paid out of personalty as far as it was suffi-

cient. Re Moody (1906), 12 O.L.R. 10. See Scott v. Supple
(1893), 23 O.R. 393.

If an adminisb-ator on competent advice pays a claim
bond fide made against the estate the money paid is not on
his death, even though paid under a mistake in law, an un-
administered asset so as to vest in an administrator de bonis
non a right of action to recover it back. Mayhew v. Stone
(1895), 26 S.C.R. 58.

Municipal taxes although forming a charge on the land
of testator, and for which the testator might have been sued
in debt are not an incumbrance which a devisee of the land
is to assume, but are a debt of the testator's, payable in

course of administration. Re Watkins (1906), 12 B.C.R. 97.

Delay on the part of the executors to sell lands which by
the will were saleable for the payment of debts will render
the executors liable for rents and profits. Ernes v. Ernes
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-1

(1865), 11 Gr. 325. See McMiUan v. McMUlan (1874), 21

Gr. 369, where loss occurred and the executors were held not

liable, but interest was held chargeable under the special

circumstances.

In the administration of estates a judgment obtained Priority of

against the deceased is entitled to priority over simple con- *" *™*° *

tract and specialty creditors. And it is not essential to the

judgment that it should be docketed. An assignment thereof

made by an administrator of certain estates for the benefit

of certain specialty and simple contract creditors was set

aside at the instance of the judgment creditor. Frontenac

Loan Co. v. Morice (1886), 3 Man. 462.

Executors were held personally liable on a promissory Executors

note for goods sold, although they professed to contract as Hable?
^

executors in the body of the note and signed as executors, it

appearing that the goods conld not be sold nor services ren-

dered to a person in a representative character, and the law

therefore implied a personal contract to pay. Kerr et al.

V. Parsons (1862), 11 U.C.C.P. 513.

The granting of probate is a judicial act which cannot

be ignored till set aside or repealed, and one of the main

reasons why payment of a debt, under it, is held to be sufB-

cient, is the debtor's legal liability to recognize that act.

But the executor is equally bound by that act, and if he were

proceeded against for a legacy, or if sued for a debt due by

the deceased, he could not plead that he was not executor,

any more than a debtor could, if sued by him. It seems but

reasonable that the same judicial act which would protect

the debtor, because he could not controvert it, would also pro-

tect the executor for the same cause. Randall v. Delap

(1885),18N.S.R. 106.
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A creditor aued an e«cutor personally in a County
Court for the price of certain goods and the County Court
Judge dismissed the action on the ground urged by the de-
fendant that he was not personally liable, but that the claim
should be against the estate. The executor was estopped by
the course he had taken from disputing the validity of the
claim against the estate in subsequent administration pro-
ceedings. Braun v. Braun (1902), 14 Man. R. 346.

An estate in the hands of an administrator is not liable

for work doD-> or services performed at the request of the
administrator, although the estate gate the benefit of the
work and services, but the administrator is liable in his per-
sonal capacity in such a case. Farhall v. Farhall (1871),
L.R. 7 Ch. 123, followed. Dean v. Lehberg (1907) 17 Man
R. 64.

A certificate of a County Court judgment against A.B.,
administrator of the estate of X. charges A.B. personally and
not the estate. Ee Joyce & Scarry (1889), 6 Man. R. 281.

A person advancing money to pay debts is entitled to sus-
tain a suit for administration as a creditor. Glass v. Munsen
(1865), 12 Gr. 77.

After judgment was obtained against the executor of an
insolvent estate an administration decree was made. Plain-
tiff applied for payment to the amount of his judgment out
of funds in Court, the proceeds of the estate, and a Judge in"

Chambers granted his application, holding that R.S.B.C., c.

68, 8. 4, did not take away the right of a judgment creditor,

whose judgment was obtained before the administration de-
cree, to be paid. On appeal to the Full Court this order was
set aside, as it was doubtful if there would be funds enough
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to pay the judgment in full after satisfying prior claims.

Wilson V. Marvin (1894), 3 B.C.R. 327.

As to the proper course to be taken by an administrator

in Saskatchewan in paying claims and distributing surplus,

see judgment of Wetmore, C.J., in Re Mussetter (1908), 8

W.L.R. 704.

An executor's verified account is not prima facie proof of

his claim. The claim, if disputed, must be proved as any

other claim. Re Estate McNutt (1892), 24 N.S.R. 264.

331/
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CHAPTER XXIV.

OF THE POWEB OF PREFERENCE.

Among creditors of equal degree an executor or admiiii»
trator may pay one in preference to another, and, since Hind,
i-almer s Act, specialty creditors and simple contract creditor,
being on an equal footing inter se, he may pay a simple con.
tract creditor in priority to a specially creditor (a).

If, however, a creditor obtains judgment against the execu-
tor or administrator he must be satisfied before other creditor
(6), and the right of preference is thereby precluded as against
him; but If before the judgment is satisfied an administration
order is made the estate being insolvent he will have to come
in on an equal footing with simple contract creditore(c).

After an order for administration has been made the power
pf preference no longer exists, but until then the Court will not
on interlocutory application appoint a receiver or grant an
injunction merely to prevent the executor or administrator
exercising his legal right of preference (d).

By the present form of bond required to be given by a
creditor on a grant to him of administration he is bound to
pay the debts rateably and proportionably and according to
the priority required by law, not, however, preferring his own
debt by reason of his being administratorfe).

This form of bond deprives the creditor administrator of
the power of preferring his own debt, but it does not preve thim preferring the debt of any other creditor of the deceased (/) •

(a) Re Samson, [1906] 2 Ch.
584, overruling Re Hankey, [18991
1 Ch. 641.

(h) Re Williams' Estate, (1872)
L. R. 15 Eq. 270.
(c) Re Whitaker, [1900] 2 Ch

«76, 677, (C. A.) [1901] 1 Ch. 9j'

M'Causland v. CCallaghan, [1904]
1 I. R. 376; disapproving Smith v.

Morgan (1880) 6 C. P. D. 337
(d) Re Wells, (1890) 46 C. D.

6fl9, and see poet, pp. 338, 366.
(e) See Practice note (1899) W.

N. 262, and Form 59 in Tr. k Coo.
P. P. (14th ed.), p. 798.
(/) See Davies v. Parry, [1899]

1 Ch. 602, 606, per Romer, J., a^d
Re Belham, [1901] 2 Ch, 62.
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CANADIAN NOTES.

It will be found that legislation has largely affected the
power of preference in the various provinces.

The language of Townshend, J., in Re Estate McNutt, 24
N.S.R. at p. 268, with respect to the Nova Scotia Probate
Act, probably expresses the view that will be adopted where
similar statutory provisions obtain. Referring to the Act in

question he says: "It provides that in the settlement of in-

solvent estates, after certain preferential charges «re paid,
the whole of the remainder of the estate, both real and per-
sonal, shall be distributed, lirst, by paying in full clerks,

domestic and farm servants, etc. ; second, all other creditore,
to be paid in proportion to the amount to their respective
debts. There is no exception in favour of the executor or
administrator, and to recognize the existence of any such
right would be in direct violation of the statute, and con-
trary to the whole scheme in this province for administra-
tion of estates." The learned Judge now Chief Justice of
Nova Scotia, it is true, was referring to the executor's right of
retainer, but it is fairly obvious that his remarks are appli-
cable, as well, to the power of preference.

In New Brunswick the Act 26 Geo. III. c. 11, s. 18, di-
rected the executor, where an estate is insolvent, to divide it

in due proportion to and among the creditors. Conse-
quently, in Joseph v. McLeod, Trin. T. (1833), Steven's Di-
gest, N.B.R. 376, it was held that executora had no right to iwolvent
prefer any one creditor of an insolvent estate nor to retain

"''*"•

the whole of their own debts of the same class.

Executors may pay a debt of equal degree in preference
to another of the same degree, or allow or confess judgment
to one creditor in preference to another. Commercial Bank
of Canada v. Woodruff (1863), 13 U.C.C.P. 621.



332b
KXfiCUTOBS.

•n Mlate it i. „„ j , .
" '" "" »<''»i"i«p.tion of

«-7 lot tZ^^ 'ZZ""'"" "" °" • """*
P^d n>„„ ,J ^J^*"^ ^' *T "> '«'•»>' a.bu ™.



CHAPTEK XXV.

OF THE RIGHT OF RETAINER.

An executor (a) has a right to retain out of legal assets (/>)

for his own debt due to him from the deceased in preference
to all other creditors of equal degree. For since he cannot
commence an action against himself to recover his own debt
the law places him in the same position as if he had sued
himself as executor and recovered his debt (c). The right to
retain extends both in law and in equity to' all legal assets
which the executor or administrator has in his hands but not
to equitable assets (rf). The right, however, extends to
equitable debts, that is. such as can only be effectually ascer-
tained through a Court of Equity (e).

Where the value of the whole of 'the assets is less than the
debt due to the executor he is not bound to realize before
exercismg a right of retainer, but is entitled to retain the
assets m specie in satisfaction of his debt {/).

As to the effect of Hinde Palmer's Act (g) on the right of
retainer, in the case of Wilson v. Co..vcU(h) a right of retainerbemg claimed on behalf of the estate of an executor who wasa simple contract creditor and there being a specialty creditor
It was held that the assets (after payment of costs) must be
apportioned on the footing of giving an equal dividend to allthe creditors (specialty and simple contract) ; that the dividend

Hight of

retainer in
preference
to other
creditors
of equal
degree.

Applies to
legal, not
e<|uitable
aisetK,

Retainer in
specie allowed
where valae
of whole
ameta ig leu
than t' 3 debt.

Effect of
Hindc
Palmer's Act.

(«) An ailministrator is now pre-
clude.1 from retaining by the form of
the administmtion bond, see ai,t<-

p. 332.

(») See j>u»t, p. 344, as to the .lis-

tinction between legal and equitable
assets.

(c) See Williams (10th ed.) 78i, and
He Compton, (188o) 30 C. D 15 19
per Cotton, L.J.

'
'

(rf) Jie Baker, (1890) 44 C. D. 262
272 ; He Rliotles, [1899] 2 Q. B. 347*
3.)4.

'

00 He Morris's Estate, (1874) L. R.
1 Cb. «8 ; and see jxint, p. Mo.

(/) He Ciilbert, [1898] 1 g.B. 282
and see ante, p. 199.

'

(</) A)ite, p. 32fi.

(A) (1883) 23 C. D. rti4.
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must be paid in full to the specialty creditor ; that the executor
luuBtthen retain his debt out of the residue; and that the
surplus (if any) must be divided equally among the simple
contract creditors. This principle of distribution was followed
with approval by Kay, J., in lie Jon»{i), by Chitty. J., in R,
Brujg, (A) and by Stirling, J., in Re Bentinck (t) ; but it did not
meet with the approval of the Court of Appeal in Re Sam,on (,»),
and although the question was not determined Fletcher
Moulton, L.J., stated that he was of opinion that so far as
the cases quoted suggested that under the present law two
funds ought to be formed, one in respect of the specialty debts
and the other in respect of the simple contract debts, those
decisions are erroneous, and are in dii«jt conflict with the
provisions of Hinde Palmer's Act. In the same case Buckley,
L.J., without expressing any opinion on this question, stated
what he considered to be the true construction of the Act, as
follows (»0

:
"It begins by a recital which recognizes that at

the date of the Act there were creditors of two classes, of which
the one class had a priority over the other class : the operative
part of the Act provides that there shall not be two classes in
future; that a specialty shall give no priority or preference;
that all creditors, specialty and simple contract, shall stand
in equal degree. In other words, it was an Act which altered
the rights of persons who had claims against the estate. The
Act had nothing to do with administrative acts, nothing to do-
with that which the executor might do in administering the
estate. It simply varied the rights of the persons who could
claim against it. The words ' shall be paid accordingly ' mean
simply ' shall be paid upon the principle that there is only
one class.'

"

Although the right of retainer, as it produces inequality, ia
never assisted (o), yet it would seem (p) that Hinde Palmer'a

(0 (1885) 31 0. D. 440.

(t) (1894) W, N. 162.

(0 [1897] 1 Ch. 673.

(»i) [1906] 2Ch. 584.

(«) Ibid. p. 593.

00 Hopton V. Dryden, (1700) Prec-
in Ch. 179 ; 2 Eq. C. 450.

(/») See observations of Kay, J., in
He Jonen, vbi »iip., and other caae»
above cited.
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Act, having angmenUMi the fund for payment of umple con-
tract oreditorg, has to this extent enlarged the right of reteiner.

A right of retainer is not affected by s. 10 of the Judicature
Act, 1876 (q).

Althougli the effect of s. 8 of the Married Women's Property
Act. 1882, is to place the amount of a loan made by a married
woman to her hu8l>and for the purposes of his business in an
inferior class to the debts due to other creditors for value, yet
this only affects her right to prove, and not her right of
retainer, and, therefore, though that section, and s. 10 of the
Judicature Act, 1875, prevents her from proving for such a
loan in the administration of her deceased husband's estate (if
insolvent) in competition with his creditors for value, yet, if
she IS her husband's executrix, she can as against those
creditors retain the amount of the loan out of assets in her
hands as executrix (i).

The right of retainer is not restricted to an ascertained debt
but extends to a debt which requires accounts to be taken («)
also to a claim for damages arising from the breach of a
pecuniary contract for which there is a certain standard or
measure, for instance, damages in case of breach of covenant
to assign a policy or to replace furniture (0. But damages
that are m their nature arbitrary, such as damages founded
upon torts, cannot be retained (»).

An executor's right of retainer is limited to so much of the
assets of his testator as comes into the possession or under
the control of the executor, or is paid into Court during his
lifetime (X); and if an executor asserts a right of retainer! but
dies without having exercised it. whether he were the sole
executor(y) or left another executor of the original testator
survivmg(z), his representatives may exercise the right for

(q) Lee r. Nuttall, (1879) 12 C. D.

885

RcUinar not
affected bjr

. lu of the
Jmlicatun
Act, I87S.

Right eser*
ciaeable by
DMriieti

wom»n
»Kain«t
deceMed
husbaml'i
croditon (or
loan to bns-
band (or

purpoieso(
nia boalncas.

Right not
restricted to
an ascer-

tained debt.

Right must
beawerted
during li(e-

time, but
having
asserted it

executor's
representa-
tives may
exercise it.

61

(r) Ne Ambler, [1903] 1 Cb. 697,
following JU May, (1890) 45 C. D.'

499, and lie Leng, [18»3] 1 Ch. 652.
(«) He Morris's Estate, (1874) L B

10 Cb. 68.
• «•

-»
^- »•

(0 Jif Compton, (1883)30 C. D. 15.
(<») Loane r. Casey, (1770) 2 W. BI.

96.5,

(•r) ife Compton, ubi np.
(y) Ibid.

(«) Wilson V. Coxwell, (1883) 23
C. D. 764.
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th. Unefit of ihe e.t«f of the dec«»«| „ecutor ; hut only «,o...ylh.„g which cue ...to the actual po«M-.iJ or "lhe aetua control of the deceaee.! .xecutor'^TThrh waaT^into Court during hia lifetime.
'

8 A 4 \y.n. IV. c. 104 made .wet. to be admini.tered in

executor has no right of retoiner against it («).

80 also an estate devised to an executor upon trust for ..ileor payment of dehts is equitable assets against which noright of retainer exists (b).

The Land Transfer Act. 1897. which ve.ts re.! estate of adeceased person in his ,.rso„al ..preseutaiiv.. and provi;for the administration of real estate in the n.me ZZneBuhjec to the same liabilities for debts, costs and expeZand with the same incidents as if it were personalTtaTedoes not confer any new right of retainer or priority inWof the personal representative, by reason of the comprehensive
ove-.ndmgprovisoattheendofs.2..ub-s.8.thatnoLgshal

^est. r f "" "'" " "'"•''^ '«"' '^'^^ Personal assets
respec ively are now applicable in or towards the payment of
funeral and testamentary expenses, debts or legacieVfe)

It may be convenient here to mention that formerly theheir or evisee had a similar right to the executor or adm'inis!
trator of reUmer out of legal assets in respect of a specialty,and for similar reasons. The heir could be sued at law in
respect of any debt due on specialty in which the he.rs werebound, and was liable to the extent of .he real estate descended
to him. The devisee under the Act 8 & 4 Will, and Marv
c. 14 and ultimately under 11 Geo. IV. and 1 Will. IV c 47
stood in the same position as the heir. The specialty creditor'
could bnng an action at law under the statute against the
devisee and recover up to the value of the devised estate. The
devised estate was legal assets, because it could be got at by

(") Walicis r. Walters, llUHl) IS
C. D. 182.

^

(b) Bain r. .Sadler (1871) L. B. 12

Eq. 670.

(') He Wniianis. [1904] 1 Ch. 62.
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an action at l.iw(./). But where lands were clmrKe<l hy Will
with iwyment of debtH, if the le^al OHtate descended the heir

^j
had no right of retainer ; and if the CHtate was devised subject
to a charge of debts the devisee also had no right of retainer (*•).

When the stat. 8 & 4 Will. IV. c. 104, was passed, real estate
was not assets at law for the purpose of paying simple contract
credit«.rs, and the statute did not make the real estate legal
assets—it was only assets to be dealt with in a Court of Equity.

I
But the common law right of action given to a creditor by

I specialty in which the heirs are bound, is not token away, and
fc therefore does not take away the right of the heir or devisee

to retain in respect of a Bi)ecialty in whic': the heirs are
IwundCO. However, since the Land Transfer Act, 1897,
where that Act applies, and so long as the land is vested in
the personal representative, it would seem the heir or devisee
cannot have any right of retainer.

There is no right of retainer by an executor out of property
whic- belonged to his testatrix for her separate uaeig); but
the reason would seem to be that separate use being a creature
of equity the creditor had no legol claim against the property,
but only an equitable right, and therefore equitable principles
apply (/').

An executor's right of retainer extends only to funds
actually or constructively in his possession.

The right of retainer may be asserted notwithstanding
there has been a decree for administration (»), and where
money instead of being paid to the executor is paid into
Court under an order in the administration action it is as if
the executor himself had received the money and had been
ordered to pay it into Court. The Court never allows an order
for payment into Court to prejudice the rights of the person
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(<0 He Illidsre, (1884) 27 C. D. 478,
483 per Lindley, L.J. ; ife Lacey,
[1907J 1 Ch. 330. 347, perFarwell,

(<) lit Illidge, (1883) 24 C. D. at p.
»i60, per Chitty, J.

(/) Jle lUidge, (1884) 27 C. D.

478, 482.

(?) He Poole's Kstate, (1877) C C. D.
73».

(A) See pott, p. 346.

(0 Nunn r. Barlow, (1824) 1 S. & 8.
688

; Daviesr. Parry, [1899] 1 Ch.tW2;
He Belham, [1901] 2 Ch. 52.
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paying it in, and the fund ia trc,,^t^A »„ k • • ,

0. reltrZfW."'"
'" '°* "-' " -'"'- » "«"

rf«W, 0, rate.«d, bu. hi. right i, „„i r^hn^uUhed by 1 ta-'self, a, pl«,„fff, ,ui„g on beh.1, „f him«U .„d ,J1 „the Zcred.tor. and .„b„i.li„g to .ccounl in the ordinary ^^^.'dto .„ order lh.t the e.h.te shall be applied in ^^1^,debta m « due course ot administration (n)
After a receiver is appointed there is no right of retainerout of assets eo Isoted by the receiver, but if the executeZ

r eeaved asset, before the appointment of a receiver htarS
of retainer ,s not lost by the fact that h. afterward, paid

*"
the same to the receiver (o).

The Conn will not interfere .ith the right of retainer byappomtrng a receiver on interlocutory application before decrim an admrmstrafon action, where it is not shown that the
assets are m danger of being wasted (p).

n.e eiecutor's right is not lost by an order made under
.. 25, ™ 1 2, of the Baniruptcy Act, 188., for the admLt!
trst,on of the estate ot an insolvent teetator, since the effect of

ik) Bicbmond r. White, CIsTS) 12 r.l a^, s /.
C. U 361

;
He Langley, (189^) W. N. c D. m. ''^"' ^'**"^ ^^

'(0 I'ulman r. Meadows, [1901] 1 30!"^
^'^ """''"''• ^'""SJ « C. D.

Ch. 233.
• •

^^(.^J^Trevor . Hu.chins,
[1896J 1 sce^jL^rs?

'''''' *' '• "" ""' '
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the order is to vest in the oflScial receiver the balance of the
assets after the executor has retained his debts ; and if an
executor, not knowing his rights, has paid over the whole of the
assets to the trustee in the bankruptcy and has proved for his
debt, 80 long as the trustee as the officer of the Court still has
the money in hand he will be ordered to repay the amount the
executor was entitled to retain on the executor withdrawing
his proof (7).

Mere delay does not aflfect the executor's right to retain,
provided the delay can be explained, and there are assets
against which he can exercise his right ; since the general law
is that any person claiming to be a creditor is allowed to come
in and prove on reasonable terms at any time, so long as there
is anything against which his proof can usefully be estab-
lished (»•). An executor is not bound to assert his right before
occasion arises («).

An executor may, however, lose his right where the
exercise of it would be to defeat an inquiry directed as to
the persons interested in a fund in Court which had been
directed in his presence (t).

The right of retainer has priority over the costs of the
administration action (it) ; and when an estate has been fully
distributed bond fide and without undue haste the right will
prevail as against a debt of a higher degree of which the
executor has no notice at the time of distribution (x).

The right of retainer exists where the right to receive the
debt and the liability to pay the same are centred in the same
person. In Cockro/t v. Black (^), an executrix being entitled
beneficially to the debt due from the testator was allowed to
retain, although there was in existence a trustee of the debt for
her. But it was laid down in in Re Dunning (z) that the right
established by this decision ought to be adhered to, but it
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(y) lie Rhoades, [I8<K>J 2 0. B. 347.

(/•) He Giles, [18'JU] 1 Uh. 1>56.

(«) Jle Uhoades, ubi nip.

(0 Trevor r. Hutching, [IHJW] 1 Oh.
KM.

1.M) Richmond c White, (1879) 12

C. D. 3«1.

W Itti Pludyer, ri898] 2 Ch. -)62.

itf) (1725) 2 P. Wms. 299.
(-•) (1886) 34 L. J. Ch. 900 ! see also

Jlti Hayward, [laoi] 1 Ch. 221.

s S
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ought not to be extended to a case where the executrix claimed

her children out of the estate of a testator who had misaDoro

ment who were competent and bound to sue for and obtainjudgment against the executrix for the am.un o" to^^proceedings for administration of the estate.

d«hf V u"u°'.°'
^'''">°'«fat<" "lay retain not only the

^:t:::^:dt:::zr""^^"* -------
.uA r^'T' '^P''«««°tat've of a deceased trustee has an

trust:If ;: w '^^"rr
''-''' "'« p°«^«- -^^^

trn«t! I
" '° *° ^° ^''^' ^"'^ ""'««« h« elects to act astrustee he cannot beordered to exercise in favour of the cII

hasXtt Tf ral"-'"'^ "- ^''^ °^ *- i-* -dito-

-akes no diffe'nr w ^
'" ^"'^* '^'*' ^"'^ ^*

trustee with thenl .
"''^'^''

"'""'^^"S the right is a

80 (e).
^ ^ *^' '^'""" ^"'^ ''•«'' requii-e him to do

I>einra^::edror:h:r:r^^^^^ -administrators, each

owndebttothepreiudiLof th-^^^ '
''"""^ ''*"" ^'' ^'^^

or administratorsre conl ?w' ^^''^^^^'-^lioint executors

possession of one fs he1 "*," '"' P^"°" ''^^^^^
^ ^^eone IS the possession of the other ; the receipt of

'^Heathfield,(1874)L. B.19Eq.2.

CW. •^"^•f"^JJCh.«02.

(*) Legs: r. MackreU, (1860) 2 D F* J- ool
; and see a»te, p. 3.

{<0 He Benett, [igoc] 1 ch. 216

Jjf) Davies r. Parry, Ml,i »u,,., at ,..

W Crowder r. Stewart, (1880) ic,
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i

one is the receipt of the other ; and, therefore, the retainer of
one must be considered as the retainer of the other, and must
enure, for their mutual benefit, in the discharge of the debts
of both in proportion {/).

Where a mortgagor dies insolvent, and the mortgagee then
realizes his security and, after paying himself the mortgage
debt out of the proceeds, has a surplus in his hands, he
cannot retain that surplus in payment of a simple contract
debt due to him from the mortgagor and so give himself a
preference over the other creditors, but must hand it over to
the mortgagor's legal personal representative as part of his
estate; the mortgagee being merely in the position of a bare
trustee of the surplus for the estate. And il ;he mortgagee in
such a case happens to be the executor of the mortgagor, still
he cannot, under an executor's general right of retainer or
preference, retain the surplus in payment of the simple con-
tract debt, whether the debt is due to himself individually or
to a partnership of which he happens to be a member. The
mere possession of assets gives no right of preference to a
creditor (9).

But where the executor has a legal preference, he can
exercise that right on behalf of a firm of which he is a partner
and accordingly retain on behalf of himself and partners (h),
but should he die before exercising the right, since the legal
interest in the debt thereupon devolves on the surviving
partner, the right of retainer no longer exists (i).

Where a creditor had proved his debt in an administration
action and then died having bequeathed the debt to the
executrix of the testator in the cause, it was held that she had
no right of retainer in respect of it (k). The reason for allow-
ing a retainer, viz., that the executor cannot sue himself and
should m consequence be allowed a preference, would seem to

Mortgagee
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executor for
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has no pre-

ference for
HD unsecured
debt.

Executor
having legal

preference
may exerciso
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No i'wtniner
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acquired by
assignment
after testa-

tor's death.

if) Williams (loth ed.) 796.

(?) Talbot r. Frere, (1887) 9 C. D.
*68 ; and see lie Gedney, [1908] 1 Ch!
804.

(A) Per Wigram, V.-C, in Barge
r. Brutton, (1843) 2 Hare, 373, 376:

and per Jessel, M.B., in Talbot r.
Frere, «*/ tuj}., at p. 575.

(0 Burge V. Brutton, vbi tup.

(*) Jones r. Evans, (1876) 2 C D
420. *
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have no application to such a case; nor to the case of an
executor acquiring by assignment a debt after his testator'*
death. The Judicature Act. 1873. s. 26 (6). makes the assign-
ment of a chose in action carry the right for the assignee to
sue in bis own name, subject to all equities which would have
been entitled to priority over the right of the assignee if the
Act had not passed (t).

Where an executor was surety for the testator, and pays the
debt after the testator's death, it becomes a simple contract
debt due from the testator to him, which he is at liberty to pay
himself or retain (»«).

The right of indemnity belonging to an executor who is
Burety for an unpaid debt of his testator, creates an equitable
debt m respect of which the executor may exercise the right
of retainer, and provision will be made for payment of the
debt before the rest of the estate is distributed among the
creditors pro rata (n).

In the case of an administration granted during the minority
of an infant next-of-kin. if the infant in point of right had a
title to retain, the administration being granted to another
during his minority will not prejudice that right (o).

The same principle applies to an administration granted
to another for the use of a lunatic {p).

In the same cases the administrator, under the old form of
bond, could have retained for his own debt also (j).

An executor may pay a debt proved to be justly due by his
testator, although barred by the Statute of Limitations; and
on the same principle may have a right to retain bis own just
debt, although barred by the statute (r). This is a single
exception to the general rule that it is a devastavit if an

Tramways Co.,(0 Cf. Se Milan

(1884) 25 C. D. 687.

(/«) Boyd r. Brooks, (1865)34 Beav.
7, and on app. 34 L. J. Ch. 605.

(») Re Giles, [1896] 1 Ch. 956 ; and
see per North. J., in ifeBinns, ri89«l
2 Ch. 584, 588.

(<») Franks r. Ckwper, (1790) 4 Ves.
763,

(yO Ibid.
; and see Williams (10th

ed.) 793.

iq) M'iUiams (10th ed.) 793 ; and
seeajtf^-, p. 331.

(»•) Stahluchmidt r. Lett, (1853) i
Sm. & O. 415 ; Hill r. Walker, (1868^
4 K. & J. 166; and see per Kekewich,
J., m Bndgett r. Budgctt, [18951 1
Ch. 202, 215, 216.

"'
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executor or administrator pay that which need not be paid,

and it is not to be extended, and therefore an executor or

administrator would commit a devastavit in paying a debt to a

creditor who is prevented from enforcing it by the Statute of

Frauds, and for the same reason cannot retain such debt if due

to himself(s).

Although an executor may retain for his own debt out of

legal assets, and is entitled to f-e recouped in full in priority

to other creditors for sums he may advance in paying creditors,

yet he has no priority in respect of debts of his testator for

which he makes himself personally liable(0-

Executor has
no priority

for debts of
testator for

which he
makes him-
self |ier«oii-

ally liable.

CANADIAN NOTES.

The right of retainer, though well settled in England,
does not exist in all the provinces oi the Dominion, but has

been affected by various provisions of the Probate Acts.

Where the estate of a deceased person is insolvent, the insolvent

provisions of the Act respecting trustees displace any right *******

on the part of the executor to retain in full, and, as against

an executor claiming as creditor, any other creditor may set

up the Statute of Limitations. Re Ross (1881), 29 Gr. 385.

Where an executor of a creditor is also administrator or
executor of such creditor's debtor, the right of retainer arises

when there are any assets, and he will be assumed to have
exercised such right withotit any actual act of appropriation
being established, and though his claim would otherwise be
barred by the Statute of Limitations. Kline v. Kline (1871),
3 Ch. Ch. 161. The right of retainer, out of legal assets,

applies to equitable as well as to legal debts, especially in a
case where there is no competition of creditors. Ibid.

An executor may take the personal property at its value
for a debt due by the estate to him, or purchase the same at
public auction in lieu of money due him. Yost v. Crombie

(•) Re Rownson, (1885) 20 C.
1). 358.

(O See poHt, p. 385.
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it was held that payment out of Court to plaintiff shonld be

postponed till final distribution of the estate under the de-

cree in the administration suit. Wilson v. Marvin (1894), 3

B.C.R. 327.

An administrator has a right to retain a debt due to him
by the estate although it is barred by the Statute of Limita-

tions. Re Eaaton (1906), 4 W.L.B. 23.

It has been held in New Brunswick, that, as the Act 26
Geo. III. c. 11, s. 18, directed executors, where an estate is

insolvent, "to divide it in due proportion to and among the

creditors," it was their duty to pay debts according to the

common law priority of classes, and pari passu in each class,

and that they had no right to pay any one creditor in prefer-

ence, nor to retain for the whole of their own debts of the

same class. Joseph v. McLeod, Trin T. (1833), Steven's
Digest, N.B.R. 376.

The Nova Scotia Statute, c. 100, R.S.N.S., 5th Series, No right
provided that, in the settlement of insolvent estates, after

<»' '•***'>•'•

payment of certain preferential claims, the whole of the re-

maining estate, both real and personal, should be distributed
in manner directed by the statute. There was no exception
in the statute in favour of the executor or administrator,
and the Supreme Court of Nova Scotia has forcibly stated,
in Re Estate of McNutt (1892), 24 N.S.R., at p. 268, per
Townshend, J., that "it would be a waste of time to refer
to the numerous authorities cited to us on the argument as
to the right of retainer in England, which no one doubts,
but which obviously have no application here."
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(a) At p. 258.
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and which, therefore, would be legal assets in his hands. His
right would not depend on anything contained in the Will of

Mr. Hope. Mr. Hope's administrator would have been entitled

in case he had died intestate ; and what an administrator is

entitled to recover as administrator, virtute officii, can never
be equitable assets. In considering whether assets are legal

or equitable, the question is not whether the money is re-

coverable through the agency of a Court of Equity or the
agency of a Court of Law, but whether it is money which
the personal representative is entitled to recover indepen-
dently of any directions of the testator. The portions of

younger children charged on the family estate are generally

only recoverable in equity, but they are certainly legal, not
equitable assets. So, money due to a mortgagee in fee, when
the mortgagee is not a creditor by covenant or otherwise, and
where, therefore, there is no legal remedy." The Court decided

that the assets, whether legal or equitable, if recoverable by
virtue of the probate, were liable to probate duty.

So an equity of redemption of a chattel interest, whether
real or personal, is legal assets, since by virtue of his office the
personal representative of the mortgagor is entitled to come to
Court to redeem (e).

On the same principle a reversionary interest in a settled

fund of personalty when it falls into possession and is received by
the executor or administrator is distributable as legal assets (/).

But if lands were devised to executors to be sold, or devised
to be sold by executors, for payment of debts and legacies, the
proceeds would be equitable assets (g).

Eeal estate not charged with payment of debts is by
8 & 4 Will. IV. c. 104 made assets to be administered in
Courts of Equity. But the Act gives no lien or charge on
such real estate until a judgment for administration has been
obtained (/<).
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(fl) Cook r. Qregson, ubl imp.

if) Mutlow r. Mutlow, (1859) 4 De
0. & J. 639.

O) AIL-Oen. r. Branulug, ubi *uji.,

per M. Wensleydale at p. 263 ; Bain
r. Sadler, (1871) L. R. 12 Eq. 570.

(/() Re Moon, [19071 2 Ch. 304,



846

Property

•ppointeil br
Will uiuier
• general
power.

0ep«ratc
property of
• cieceanetl

married
womui.

KXBCUTORS.
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for her separate use is treated as equitable assets and ou ofwh^h the executor of the married woman has no righ to^tem m full his own debt as against other creditorsITMore accurately it is an instance of equitable d^trinesbeing applied to an equitable claim („).

2<V), 256. per Swinfen II^dyT io„ " .-^'tr"L 'f^^lC--- * ''•'. 48. 64.a.0, 266. per Swinfen Eady, J. ; Com-
inwgioneisof SUmp Dutie. r. Stephen
:vm] A. C. ,37. 140, per Lrf
l^indley.

(*) Ante, 11.311.

(»») Jle Poole'a Eif»te, (1877) 6
C. D. 739.

Oj) Cf. Harrison r. Kirk, [1904]
A, C. 1, 7.



CHAPTER XXVII.

OF PAYMENTS WITHOUT AMD WITH NOTICE OF CLAIHH AND

RIGHT OF CBEDIT0B8 TO FOLLOW AS8XTS.

^

Sect. 1.

—

I'aymentt without and with Notice of Claim$.

An execntor or administrator who pays creditors without

notice of the existence of a creditor of higher degree is not

liable to account for the sums so paid at the instance of that

creditor (a).

Inasmuch as an execntor or administrator under the plea

of pUne adminittravit can put in evidence retainer by him of

his own debt, so if homt fide and without undue haste he has

distributed the assets and has fully administered, he is entitled

to retain a debt due to himself against creditors of a higher

degree of which he had no notice when he distributed the

assets {h).

Prior to the statutes requiring registration of judgments

executors and administrators had at their peril to take

cognizance of debts of record on the principle that every

one is presumed to have cognizance of the proceedings in the

King's Courts (c). The effect of s. 8 of 28 & 24 Vict. c. 88 was

that a judgment not docketed was to be considered only as a

simple contract debt. But this Act is repealed by s. 5 of 68

& 64 Vict. c. 26, and it may be contended that the old rule is

now revived («/).

It has already been stated that contingent debts cannot

stand in the way of payment of debts of inferior degree (e).

Moreover it is not the practice of the Court to retain funds
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(u) Harman v. Hannan, (1683)

Show. (3rd ed.) 643.

(J) Be Flndyer, [1898] 2 Ch. 562.

(<•) WiUiamg(I0thed.)781. Having
regard to the doctrine of lit pendent
it may be questiuned whether there is

any presumption as to pending pro>

ceedings, see Wigram r. Buckley,

[1894] 3 Ch, 483.

(<0 See ante, p. 322.

(0 Ante, p. 328.
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virtue of s. 27 of 22 & 23 Vict. c. 33 (Lord St

I^LTm ^''i'
"'"' '"^ ^^«''"*°^ - "Administrator has soldeaseholds and shall have satisfied all such liabil ties undir

:^:^r:sTJrrorthr '--^^
^aveset - a s^.^ci^f;^- l^I^^^^^^^^^
(/) Re King, [1907] 1 Ch. 72

^y) King r. Malcott, (1852) 9 Hare,

(*) Uodaon r. Sammell, (1861) 1
Dr. a S. 377; aud see Haitly -

Fotbe^ill (,88«) 13 App. Ca«. 351, 370.
(') ifeAixon, [1904UCh. 638.

lOF Ir^'^n''-
^'y'°'' ('"") !'• »•

ox ^\"JJ,^ ^'''«^''' E^t*'"'
(1Wl)
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nmy be made in rvMpect of any fixed and ascertained sum
covenanted or ajn-eed by tlie leasee to tie laid out on the pro-

perty demiseil or agreed to be demised, be may diutribute the
residuary i)er«)nal estate of the deceased without appropriat-

ing any jwrt or further part (as the case may be) to meet any
further hiibility, and shall not be irarsonally liable in respect
of any 8iibHe«|uent claim under the lease or agreement for a
leahf, but \vith.)ut prejudice to the right of the lessor or those
claiming under him to follow the iissetH.

I
By H. 28 similar provisions are made as to the liability of

an executor or administrator to the rent, covenants or agree-
ments contained in any conveyance on chief rent, or rent-
charge, or agreement for such conveyance.

It would seem that the mere circumstance of wunt of notice
of a debt or claim will not excuse an executor or administrator
from the payment or satisfaction of it, if the assets were origin-
ally sufficient for the purpose, notwithstanding that in ignor-
ance of the existence of the debt or claim he has boiu, fiile

handed over the assets to legatees or parties entitled in distri-
bution, and before the Act next mentioned, no executor or
administrator could safely distribute the assets except under
the direction of the Court (0.

However, s. 29 of 22 & 23 Vict. c. 85 provides that :—
"Where an executor or administrator shall have given

such or the like notices as in the opinion of the Court in
which such executor or administrator is sought to be charged
would have been given by the Court of Chancery in an admi-
nistration suit, for creditors and others to send in to the
executor or administrator their claims against the estate of
the testator or intestate, such executor or administrator shall,
at the expiration of the time named in the said notices or the
last of the said notices, for sending in such claims, be at
hberty to distribute the assets of the testator or intestate, or
any part thereof, amongst the parties entitled thereto, having
regard to the claims of which such executor or administrator

(/) Williams (lOHi ed.) 1082 ; and
l)cr Maliiis, V.C, in Clegg r. Rowland,
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has then notice, and shall not be liable for the assets or any
part thereof so distributed to any person of whose claim such
executor or administrator shall not have had notice at the time
of the distribution of the said assets or a part thereof, as the
case may be; but nothing in the present Act contained shall
prejudice the right of any creditor or claimant to follow the
assets or any part thereof into the hands of the person or
persons who may have received the same respectively."

In order, however, to protect an executor or administrator
it is essential that he should have no notice of any claim
which, at the time of the distribution of the assets, is left

unsatisfied (;»)•

In determining whether executors have given such notices
as are sufficient to entitle them to the protection of s. 29, the
Court will have regard to the circumstances of the particular
case, such as the place of residence of the deceased and his
position in life. For instance, where the deceased was a
farmer in a small way the insertion of the advertisement in
the local newspapers and in the Lonchn Gazette was held to
be amply sufficient. It would seem that according to the
practice there must be an advertisement in the London Gazette,

and as to whether there should be other advertisements in
other London papers, that must be decided by the circum-
stances of the case. In the absence of any special circum-
stances the period of a month from the date of the notice for
the bringing in of claims is sufficient (n).

Where the estate is being administered by the Court the
following rules apply :

—

Ord. 55, r. 44, provides that " where a judgment or order is

given or made, whether in Court or in Chambers, directing an
account of debts, claims, or liabilities, or an inquiry for heirs,
next-of-kin. or other unascertained persons unless otherwise
ordered, all persons who do not come in and prove their claims
within the time, which may be fixed for that purpose by

(»m) Per Baggallajr, L.J., in Hunter
r. Vounjt, (1879) 4 Ex. Div. 2i->6, 2(53.

(ii) lie Bracken, (188») 43 C. U. 1

;

Ord. oS, rr. 44—fil deal with advertise-
ments for creditoi-s and claimants in

administration actions.
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ndvertisement. shall be excluded from the benefit of the
judgment or order."

And rule 57 provides that '< after the time fixed by the adver-
tisement no claims shall 1« received (except as hereinbefore
provided m case of an adjournment), unless the judge at
Chambers shall thmk fit to give special leave, upon applica-
tion made by summons, and then upon such terms and con-
ditions as to costs and otherwise as the judge shall think fit."

able to the payment of a creditor's debt, uch creditor with a T^ '='?'"« ">

legal nght of action, according to the wel. established practice "'"P-^or
18 allowed to come in and share in those assets which still ^1^^'
remain, subject to terms, notwithstanding the appointed time
for coming in has long elapsed, and he can only be precluded
by showmg hat he has in some way either released or abandoned
his claim (o).

The same rule applies in the administration of an insol-
vent es^te. where s. 10 of the Judicature Act. 1875. applies.The creditor may come in and prove at any time if there are
assets undistributed, and if no injustice would be caused (p).

Sect 2.~rhe right of Creditors to foUow Auets after
Distribution.

There is a distinction between the case where there is still
remaining in Court a residue or a fund legally applicable to
the payment of debts and the case where the whole estate has
been distributed, and it is necessary, in order to obtain pay-
ment for the creditor to get back from the legatees or others,who have been paid, the money which has been paid to them.
In the first case the creditor is exercising merely a legal right.
In the other he is exercising an equitable right which is givenhim by the equitable doctrines of the Court of Chancery
because he has no legal right against the legatees ; he has no
legal right against the residuary legatees ; his only legal right
IB against the executor. But the Court of Chancery, in order

00 Harrisou r. Kirk, [imj A. 0. 1. (^) Jte McMunlo, [1902] 2 Oh. 684.
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to do justice and to avoid the evil of allowing one man toeta.n .Lat ,s really and legally applicable to the payZt ot

Zt' T; ';"^' "" """*^ ""' "^'*"'' ^'-e the estate

rel w" .t
-'."^ ""'" °"* "' ^°"* - '" Court without

0^0 K ' ;;'''L''

°' * ""''*°^' '* ^*« '^"-«<^ the creditor

next of-km who derive title from the deceased testator or

:r:-j:^:-' "° '-''' ^^-^^"'^ ^^^-- -- ^
In i«J^«,a^ V. Neusteadir) there was a fitnd in Court, but

t was msufficent for the payment of the creditors who de ir^to prove, and there were also sums standing to the credi^
nght of the creditor to come in and take the benefit of thedecree and prove as regards the residuary estate which still

ZZi "f
'^^^^^^^'^^ h°* - regards the right which heda med to obtam pa,^ent out of sums which had been carriedto the cred. and appropriated for the payment of the legaciesof certam mfant legatees, he disallowed the claim on theground that there was an equitable defence of laches oacquiescence or conduct of that kind.

In actions by creditors against legatees where the legalpersona representatives are no longer liable, they ought no
'/- legal personal representatives to be made parties to theproceedings. An executor who has retained any legll
trustee, after appropriating them for the benefit of the ct.^

Where, after the estate has been administered and dis-tnbuted by the Court, a creditor comes in and claims o proveugainst a fund carried to a separate account to answer aC;or share of residue, he will not be entitled out of that fundlo
kS! ImltATYr"

"""'""
'•• tr """^ ""^ """'-' *° ^"es sec

CO CI860) 2 G'iff.' i.,2, affirmed 3 '^Tn »"'"f^7' l^^^l P- 211.

i>e G. & J. 474 . reftriUTT^ !;.K . i^ '^^^ *"• ^^^^<i, (18«6) L. B.

ap„n,v.li„ H« Ln. kS 1*^^. ! ??• ^^^'-PP^^^ ^y C. A. in Hunter'^Tf, nbt njj. r. Yuung, (187J>) 4 Bx. Dif. 266.
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the Whole of the debt, but only a part of it. bearing the same
proportion to the whole as the fund in Court, if a legacy, bore
to the whole amount of the legacies, or. if a share of residue to
the whole amount distributed (t).

In Dalies v. Nicholson («). where an estate had been admini-
fltered by an executor out of Court, and he had assented to the
specifically bequeathed property, and had allowed the residuary
legatees to take possession of the rest of the property, it was
contended, on the authority of Gillespie v. Ale^amier and Grei,,
vSomenilleia), that a specific legatee was only liable to con-
tribution, and that there could not be any decree against him
if the personal estate, not specifically bequeathed, come to the
hands of the executor had been suflicient to pay the debts;
but It was held that those .ases did not apply, for the CourJ
there had distributed the assets, and the creditors could notimpugn what bad been done except by coming to the Courtand submitting to such equitable terms as the Court might
think fit to impose, and that there is a distinction where the
Court has only to deal with the legal rights of the creditors
and consequently the property specifically bequeathed was not
discharged from its liability.

Where an undischarged bankrupt died, leaving property

notice of the bankruptcy, distributed the property among the
bankrupt's next-of-kin before the trustee in bVnkfuptcy intlr!
vened.

1 was held that the administrator was protected by the
admmistration bond from personal liability, but that the next-
of-kin must refund to the trustee the shares they had
respectively received (y).

Although the right of mortgagees of real estate, whose
security pix,ves insufficient, to come against the residuary

hasT '['':T:T''''
"^'^^^^^ "^°- fa- Personal e.Zha ^en distributed, is a purely equitable right, and the Court

will not enforce it if there are circumstances which would
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make it inequitable to do so (.). yet the right of an unsatisfied
mortgagee to come against other real estate specifically
demised or descended, and not included in his securiTy. eitherunder a covenant in which the heirs are bound or as being
assets under 8 & 4 Will. IV. c. 104. is a legal right, and canbe enforced so long as the debt is not statute barred and the
property remains in the bands of volunteers claiming under
the testator or intestate («). But the Court will not allow the
creditor to follow the assets into the hands of a bona fide
assignee for value; so that if the specific devisee, whether
ega or equitable owner, and whether of the whole estate ofthe testator or of a particular estate or interest in the land
devised, has sold or mortgaged the property devised to him,
It cannot be reached in the hands of the purchaser ormortgagee (b).

So also assets of a testator, settled bond fide on themamage of the residuary legatee, are no longer liable to the
c^.ms of creditors of the testator, although they might have
been reached if they had passed into the hands of a
volunteer (c).

(«) Blake r. Gale, (1886) 32 C. D.
671.

(a) ife Lacey, [1907] 1 Ch. 330, and
see jMut, p. 398.

(*) Coope r. Crewwell, (1866) L. R.
2 Ch. 112, 122, per Uh Chelnnford

:

That case was decided with regard
to 3 WiU. Jc M. c. 14, which is
re-enacted by 1 WiU. 4. c. 47, and it
hw been held that the opeiation of

the statalc 3 i 4 Will. 4. c. 104 is the
same

; see British Mutual Investment
Co. r. Smart, (1875) L. K. 10 Ch. 567
Jie Hedgely, (1,.?6) 34 C. D. 379 ; Price
r. Price, (1887) 35 C. D. 297, 305

;He Atkinson, (1908) W. N. 129.
(") Dilkes r. Broadmead, (1860) 2

Giff. 113; and see Graham r. Drum-
mond, [1896] 1 Ch. 9(i8.



CANADIAN NOTES.

Where one of the next of kin who, if alive, would have
been entitled to a distributive share of the estate, had left
Canada thirty years before the death of the testator, and
after subsequent diligent inquiry his whereabouts were un-
known, and no one had heard of his marrying, and no claim
was made on his behalf upon the estate, it was held that an
advertisement headed "Notice to Creditors," and published
at a place in Ontario where the intestate was residing at the
time of his death, and given pureuant to R.S.O. 1897 c 129
caning upon "all creditors and others having claims' againsi
the estate" of the deceased to send them in to the solicitor
of the administrators by a named date, was sufficient; that Notice
11 covered next of kin, and that the absentee would be barred '«««««*•
If he were hereafter to make any daim, and therefore the
administrators should divide the assets amongst those en-
titled as though the absentee were assuredly dead, without
ever having had issue. Re Ashman (1907), 15 O.L.R. 42

Where a person who if he survived the testator would
have been a beneficiary under his will, had not been heard of
for more than seven years before the death of the testator
and letters of administration to his estate had been granted *

upon the presumption that he was dead, although there was
no evidence that he was in fact dead, it was held that the
onus of proof that he survived the testator lay upon those 0„«.of
who claimed under him. and. there being no evidence that he Kv^',survived the administrator of his estate failed to establish
any right to share in the testator's estate. Distribution
among the other legatees or their representatives was ordered
subject to their undertaking to refund should it be estab^
hshed at some future time that the absentee or his represen.
tative was entitled. Re McNiel (1906), 12 O.LR 208
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CHAPTER XXVIII.

OF THE BFFECT OF DKCBBB8 FOB ADMINIBTBATION.

A DRCBEE for administration of assets is in the nature of a
judgment for all creditors, and may be pleaded at law to an
action by a creditor and stops all proceedings after notice of
the decree (o).

A creditor, however, who has obtained judgment against
the executor before the administration order, will not be
restrained from pursuing his remedy against the executor
personally (b).

The order, once made, enures for the benefit of all creditors,
even though the plaintiff may ultimately fail to establish any
debt (c).

After judgment, the plaintiff in a creditor's administration
action is precluded from discontinuing the action, since, if it

18 a proper judgment, it not only directs inquiries as to debts,
etc., but also that the assets shall be applied " in a due course
of administration." If there is not that direction as to the
administration of assets, the decree is not an administration
decree m the proper sense of the term, and actions at law
cannot be restrained. But if that direction is given, they
can be restrained, and for the reason that the Court has
then taken upon itself the duty of administering the assets.
Therefore, m a case like that, until there is a certificate that
all the other debts have been paid, the plaintiff after decree is
not darmnu, lUU; he is. so to speak, a trustee of the action for
the benefit of the other creditors (d).

It is, however, a fallacy to suppose that because the debt
has to be proved, or the payment of the debt has to be

V« M^r*"" '' ^"*"'' ^'*^^ ' ("^ ^ ^- [J9073 » Ch. 482, 485.

/•*^ nlnr . ,.. (^ Per Kekewich, J., in iZe AIdIu
^JP)

JU> Womerriey, (1886) 99 C. D. Co. Ld.. [1903] 1 Ch. 203. 206.
^
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KXECfUTORS.

enforced throngh the median, of the Court of Chancery itl^omes an equitable demand and cea«,« to be a legal deZnd
r !iT V"

"°* "'''"^
''
'^' °"'y 'J^^'-ence made ,8Tthe'remedy by which the debt can be recovered (.)

eltaM n an. f H ' "" '°'* "^•°>""*«""« the JebtorneBteto (/ ,
and if he pays a creditor he doe. it at his own ri«k

creditor s administration acUon (h).

There is no equity which entitles the Court to interfere bvthe appointment of a receiver before judgment for Idmirtration m order to interfere with the legal Sht at thTl
or administrator to prefer one creditofL^lt ^roTl^

Th. right ol Ih, ei«Dl„r or adm,„i,lr.tor to Drofer on.

pre er creditors (*). or the legal priorities of cr^rs (/"'
In the admmistration of assets n. a creditor's suit, the

(') Harrison r. Kirk, [1904] A. C.
1, 5, per IA. Davey.

C/) Mitchehion r. Piper, (1836) 8
^im. 64.

Of) Irby r. Irby, (1857) 24 Bear.
02.0.

(*) ifc'Kaddiffe,(l878) 7C. D. 733 •

\ibBrt r. Coles, (18»o) 24 Q. B. u'
.it<4.

(0 Phillips r. Jones, (1884) 28

Sol J., 3«„ ; Harris r. Harris, (18«7)

cvj,.
""'• '^ ''""'• ^'«'") ^•'

O") Her North, J., in Ji^ Hervov
[lH»«]lCh.r.l4:andsecX„„„ V:
Barlow, (1824) 1 S. 4 S. 588.

(*) Jif Barrett, (1889) 43 C. |).

(0 Nunn f. Barlow, vbi tup.
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OF THE EFFECl' OF DECREES FOR ADMINISTRATION.

personal representative is not bound to plead the Statute of

Limitations ; and if any person comes in and takes the benefit

of a decree obtained by a creditor, whose claim would have
been barred by the statute, he shall not be at liberty to set up
the statute against the plaintiff, whose claim is the foundation

of the decree; but he may set up the statute as against

any person other than the plaintiff, although the personal

representative does not bring forward the objection (w).

Where there is a contest the plaintiff has only to prove his

debt once for all at the hearing, and in that case, if the statute

has not then been successfully set up by the personal repre>

sentative, he cannot set it up afterwards (»). But in a suit by
one or more creditors on behalf of all, as every creditor has a
right to question the claim of every other, because it may
interfere with his own, and as all are not before the Court at

tlie hearing, the plaintiff is called upon to prove his debt over
again before the Master (o); yet, as already stated, if the
personal representative will not set up the statute, it cannot be
Het up by any other creditor who comes in under the decree (p).

In a creditor's suit for administration, where the defendant,
who was both executor and devisee in trust, had not set up the
Statute of Limitations, it was held that as to the personal
estate the residuary legatees could not set it up against the
plaintiff; but that as to the real estate, inasmuch as formerly
the cegtuis que trmtent of devised estates would have been
necessary parties to the suit instituted by the plaintiff, and
might have set up the statute, they ought not to be put in a
worse position in consequence of tiie Court and the Legislature
having, for the purpose of saving expense, dispensed with their
being parties (q).
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(/«) Fuller c Redman, (1859) 26
Beav. 014.

(n) Adams c Waller, (186«) U
L. T. 727.

(«) Owens r. Dickenson, (1840) Cr.
k Ph. 48 ; referred to in Adams r.

Waller, ubi tup.

ip) Fuller r. Bedman, uhi tup.

(?) Briggs r. Wilson, (1863) 6 De Q.

M. k O. 12, followed in Re Lacey,
(1»06) W. N. 213. it i8,howeTer,
submitted that, having regard to the
former practice stated in Mitford
on Pleadings (6th ed.), pp. 202, 203,
and the express enactment of s. 42 (9)
of 15 k 16 Vict. c. 86 (1852), Briggs r.

Wilson on this point, so far as relates
to deriaed estates, maj be qnestioned.
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CHAPTER XXIX.

or UABIUTIES FOR WHICH THB PBMONAI. RKPRESniTATIYR

MAT BE f>I7BD.

Sect. l.—LiabUityfor the Act$ of tht Decetued.

(1) On OUigation$ Ex Contructu.

Stat. S & 4 Will. IV. e. 42, b. 14, firat gave Bn action for

debt on simple contract against an ezecator or administrator

;

prior thereto it was castomaty to bring an action upon the

case upon the defendant's implied promise {a).

An action for account at law was first given against an
executor or administrator by stat. 4 *b 6 Ann. c. 16, s. 27 (b).

The general rule has been established from very early

times, with respect to such personal claims as are founded
upon any obligation, contract, debt, covenant, or other dutv,

that the right of action, on which the testator or intestate

might have been sued in his lifetime, survives his death, and
is enforceable against his executor or administrator (c).

It is not only where there is an express contract that a
suit grounded on some default of the person whose repre-

sentative is sued can be maintained ; but if the position of the

parties was such that the law of England would imply a con-

tract from that position then on assumpsit the executor might
Btm be held liable (d).

Instances of implied obligation, in consequence of the

position which the parties have undertaken one to another,

are the obligations of carriers and bailees ; the obligation of

the buyer of shares in a public company liable to calls to

indemnify the seller from all liability in respect of them ; the

Action for
debt.

Action for

account,

Claimi aria-

ing from con-
tract or other
datjT tarriTt.

Obligation
maj be
implied.

Instances of
implied obli-

gation :

carrier and
bailee

;

buyer and
seller of

shares;

(«i) See William!! (10th e<l.) 1566.

(») Ihid.

(p) Williams (loth ed.) 1346 ; and

Me aHt«, p. 264.

(<0 Per Cotton, L.J., in Rattliyany
r. Walford, (1887) 36 C. D. 269, 279.
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*"? "^ '" '•P*''< '>

'

"• ">• Will to k-p r^^'^L '"'^'"* to .direction

-olicitorwho«.ex^l;T.lEr \''^^''^')' <>' of the

in the conduct of ri^t^tWffaS;"f
'"^"" "^ "'« ^---<^

«dn.i;iJ:;J;riH:^^^^^^^^^ ^^^ ^^^ executor or
«»cl ceased on hi. death unl^ H

'*.'"'^"*' *° ^''^ ^'<^^'^
hfetime

(,).

^***''' ""'*»• »he breach occurred i,. hi.

'or .pecitU damage to the 1^1 ^"^ *"'°""*"°^ "«*?»
the promisee. anTwithin theTl^' 1°*' °°* *° *''« I^"^"- of
the date of the promll^c". "

"°"*'"^''"°" °' »>°»h partie. at

Although on the death of « «,- 4

-l>eci«l agreement, no acton will h-rr*"'
'° "" '"^»<'« <>'

for the recovery of any ^^ o Z ^ "" '^'^''°"*'« °^ P"P»'
""Venture of apprenticeah^;^; ITZT^ ""'^' *»»«

a covenant for maintenance tC! .

^ndeatare contain.

n^««ter is liable on ^rZniTT"' "^P'^^^t^^ve of the
hy the custom of LondoThet I^ ^

?'''"''-•«*"
'^ «°«i

to another master of the J: ^^J^T"
"^ ^"' «'« ^PP-tice

o'areirperi":::::iVor^*"^^^^^
the land, where the d^^JTll T ^^'"^ '"" ^^^h
personal representativeT^brfr "V""'

"''°"''°'' *»»«

of the assets, although t"e de^a^' T'
'""^^ "^ "»« "tent

--••--pH^ofc^n^risttCL^srt:
(«) Per Cotton T I ,_ ». . . ^ "

r wi .^; *""• ^-J- 'n B««'hjany

»nd»ee^Arf,p.8«0.
• -'»''. 27!t;

Q.Ym'*'!:"r''-^'"'«f'«9»]i

^) Jfe Williames. (1888) 64 L. T

^*^^"'^»'--Tn«.ker, (1822)3 Sta.k.

(*) Chamberlain c, Willi-™^

(0 WiUiamg (loth ed.) H02.
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death of the covenantor or by Meignment (mK Bnt in respect
of loMehold property and covenants in conveyances, the
iwrsonal representative is entitled after assignment tr. »
purchaser to the proteeUon given by ss. 27 and 28 of ' A
28 Vict. c. 86 (M).

Where the deceased person was not the covenai t. • , hnt
only assignee of the estate, if the covenant does not run .v .1,

the land, but is in the category of collateral covenMii
, tl;o

deceased or his personal representative is not lial.' ; mule u
l)ut if it is a covenant which runs with the land, lu^ .l.«;^,.„ ,i

or his personal representative is liable for breacl.os oi.lv
during the continuance of his ownership or, in other VionU
the privity of estate (o).

lu the case of burdensome leaseholds which the deceiiHed
IMjrson ftc.,uired by assignment, if the lessor refuses to accept
n surrender it is the duty of the personal represeniative. if

lK)8sible. to assign to a pauper to relieve the estate from
further liability, but not to deprive the Undlord of hia legal
remedies for rent due or breaches of covenant incurred previous
to the assignment (p).

With regard to arrears of rent accrued in the lifetime of the
estator or intestate, the action to recover them must be
brought against the personal represenbitive in his representa-
live character; and the judgment will be de bom, te$tatori, (q).

But in an action of debt for rent accrued after the death
of the lessee, if the personal representative enters upon the
demised premises, the lessor has his election, either to sue

not

• l.'~ >vj.

II ' till' ODVl'-

mini • lint

'lllv •'^\'l\l I'

l>iil.v lit |icr.

onitl rv|irc-

MiitatiVf
where
ilccoaactl was
MaJKnee of
ItunleiMonie

IcMefiolilii.

Liability

f'- rent
accriieii in

liftstime u(
'ieceawil

;

for rent
nvcruoil after
<lenth.

(*•) Williams (Imh e<l.) i:«4 ; |>age
-•. Midlaiwt Uailway Co., [1894] 1 Ch.

(«) See a»t4>, p. 348. As to the
form ,1 oiveiiaiit rf imlemnity a
vendor wiling suliject to restrictive
t-oviiianU Miiiy require from the pur-
chaser, see JU, Poolo and Clarke's
Contact, [1U04] 2 Ch. 178 ; and nm to
the form of covenanU on a decree
aipiinst jHjrsonal representatives for
gl-eclBc performance of a contract to
take a lease, sec /wrt, p. 362.

(«) S«eS|)cncer'sCase,(i:)82) .•.Hep.
K5, and notes in Smith'H I-cailinj;

Ctaes (llth ed.) p. 65 ; aUo Itewar r.

QDodman, [I»07] 1 K. B. t!12 : [lltoM]

1 K. B. 94 ; and antr, p. 271. As t..

what amounts to a breach of ci»veimni
for quiet enjoyment, sec Williams r.

Oabriel, [l»o«] 1 K. B. l.W.

(/») Onslow .-. Corrie. (1817) 2
Madd. H^t

; Rowley r. Adam**. (l»8t»i

4 My. ii Cr, 634.

(y) Williams (10th ed.) 1388.
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lum as executor or to charge him personally as assionee inrespect of the perception of the profit, (r)

^

mu!^rl°Z " **"' """*" '•"'^ °"* '*>« P*"^"^' representative>nus pay the rent and carnot waive the possession (.).

cha c er TvT ""^"71!"'' " """^
'" ^•- ^^P^^ntativecharacter, ly a proper plea, he will only be liable to the extent

ren „ !?^J"* " '^ '" ""«^ " •^«"> °' ^^e lease for therent accrued dunng the time he was in possession, and the

haThero:;:'"'
'^ ^ ^"""^^^ *° -* "^ ^^^ -^ °i <»«'-:

he nrnfi ^ "'T *' "^"*"' '^^ administrator, and thathe profits or yearly value of the property amount only to a

. Zi 7 Z! T' '"'^ °" P*^«"* '"^ Court of what he

« 1 value, he will be under no further liability. The liability
for the rent reserved is to the extent to which he might by theexercHe of reasonable diligence have derived profit or advantagemm the premises^

: that is. he is liable in respect of the
l.eriod dnnng which be is in possession for the same sumas a treBpasser for the same period would be liable for asmesne profits (m).

But it would seem that a personal representative who takes
lx,sse.s.o„ can only limit his |liability in respect of rent, and
not in re8i)ect of breach of contract to repair {x).

AVhere specific performance of a contract to take a lease
entered mto by a person since deceased, is ordered against his
personal representatives, the covenante must be so framed
that no personal liability shall be incurred by them (.y).

shZt r'''!'*^'
°' "'' P""""*' representatives of a decease*!

fZ ! Z """"'^^ ^'^"^^^ °" «^«^«« •" ^ Public corn-
pan;^ registered under the Companies Act. 1862 (25 & 26 Vict
c. 89). ,8 regulatetl by ss. 16. 75. 76. 99. and 105 of that Act.

*

Except in the event of a company being wound up the

(') Williams (Kith cd.) 13>H.

(0 Ihid., I»!»3.

(0 Jff Bowc*. (IMH7) .H7C. I>. 128;
Himlall r.Ati(lmf,(l«»2)r,I L.J.o »'

<i3(l.

(.1) U'hitoliea.1 r. Palmer, [ISH»8] 1

K. B. IBI, 168.

(*) Williams (loth e<i.) 13!M; Ken-
dall r. Aiulreie, */// ttip.

(y) Stcpheng r. Holharo, C18.V.) i

K. JK J. 571.
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•A'

-I

liability is not a debt until a call is made (z). But, as already

mentioned (a), the personal representative, if he distribute the

estate among the beneficiaries with notice ol the contingent

liability, remains liable to the company in respect of the shares

retained unsold to the extent of the assets so distributed (b),

unless the distribution is made under the order of the

Court (c): but in the case of distribution without such an
orde , he will be entitled to indemnity out of the deceased's

estate for what he may be called upon to pay, and to recover

back the assets from the beneficiary {d).

Under s. 105 of the Act of 1862, if the personal representa-

tive of a deceased contributory makes default in payment of

any sum ordered to be paid by him, proceedings may be taken
for administration of such deceased contributory's estate, and
compelling payment thereout of the moneys due.

The personal representative of a deceased shareholder in a
company registered under the Act of 1862 may either have
the shares transferred into his own name and become to all

intents and purposes a meml)er of the company, or will be
allowed a reasonable time to sell the shares and produce a
purchaser who will take a transfer of them. Simply notifying
to the company that he is executor or administrator is not
sufficient authority to the company to put his name upon the
register in such a way as to make him personally liable (e).

The executor or administrator is, however, entitled, if he thinks
fit, to have his name entered upon the register without any
reference to his representative capacity (/^).

With regard to shares of railway and other companies sub-
ject to the Companies Clauses Act, 1845 (8 & 9 Vict. c. 16), the
personal representative may either leave the shares alone,
outstanding in the name of the deceased shareholder, the con-
sequence being he could neither transfer the shares, nor vote

r^nJl'l"'*^''"'-
''•'"'"'"'•<'*"*>*'' COJervi. r. \Volfen..«n, (l«74)

i*! T "^r
''•

"i"* .
V) Buchaii. tW, (IH7!») 4 Aim.

(*) Taylor r. Taylor, (1870) L. R. 10 Can. :,4.j.
"

*^'/
t^l u- r. </> '^' T- H. 88un<ler. k To., Lt.l.

(r) Uf King, [1907] 1 Ch. 72. [l<m] 1 Ch. 415.
'

Position of re-

|)r««tentatirc

of de'!eaHe<l

Klmreholileraa

to being regis-

tvreil aM mem-
lx!r of the
company

:

iiniier the

Companies
Act, 1862;

under the
Ciimpaiiim
Claiiiwn Act,
1^4.').
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joint conrrmc<
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Effect of

death of
one of two
joint judg-
ment deljtors.

Distinction

between
execution bv
fi- fa. and on
elegit.

EXECUTORS,

only be liable to calls m his representative capacity: or if he

Ctlhettrf *'\^'""' °' *° '«-- ^ ^^^^- -
bv^e 1«T ' .' """I

*'*" ^^"'^^ °' '*>« °^»«^«ry givenbj the 18th section of the Act and procure himseli to beregistered as a shareholder {g).

«'« «> oe

lu fchecaseof a joint contract, where several contract on"^e s«,e part, if one of the parties die. his execute oradmnistrator IS at law discharged from all liabUity, and tl^survivor or survivors alone can be sued (A).
There is in the cases of joint contract and joint debt as

tttTr' 'T. T'
""^ "^ ^^^-^ ^""^ BeveraUontrt an^joint and several debt, only one cause of action. The partvinjured may sue at law all the joint cont actors, or he^aysue one. subject in the latter case to the right ;f the siZ

p:t:e: toV'^H
^° *'*'^"'^"*- ^'^ -"- °' -*^- -enpursued to a judgment against one of the joint debtors iaabsorbed and merged in the judgment not only as a^^n^him

•'«t as against all the rest (.). And where bofh Z debto";vere orig.naUy made defendants to and entered ap^^ra^^T
t e same action, and judgment by consent is obtSgH"one of them m the action, such judgment is a bar to JuZrproceedings against the other (A)

in al'lVa^l?'' '^T "°" '''•°''*°*« i™°* "-^-to^

J

ears after jomt judgment, execution byA/a. should be against

1Z"" 7''' '"' "''^ •" ""^ againsUhesurvivorl^ hout obtaining leave for that purpose, but the writ mustcontaina suggestion of the death, so as to account for the omisln of

^J:::T.TTrr "^••^P^-^^ wishes to proceedagainst the realty by elegit he must obtain leave to issueexecution agamst the land of the survivor and the land of

T

deceased, as he cannot proceed as to the realty against tt
(.'/) Barton r. London and North

Western Hailway Co., ( 1 889) 24 Q. B. D
7". »». \tct Lindley. LJ.
(A) Williams (loth ed.) 1367 : White

r. l.vndall. (1888) 13 App. Cas. 2«3.

0) King r. Hoare, (1844) 13 M. Ic
W. 494

; and we He Ho.lg»on, (1885)
31C.D.177.188.perBowen,L.J.

(*) McLeod r. Power, [18»8] 2 Ch.
293.
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flurvivor alone. The reason for the distinction is that tlje

judgment survives ns to the personalty, but not as to the real
estate

;
since under the Statute of Westminster 2 the execu-

tion on eleflit must be equally made against the lands of all

chargeable {I).

Leave to issue execution against the land of the deceased is

obtained under Ord. 42, r. 23.

In a joint contract for the benefit of all each takes upon
himself the liability to pay the whole debt at the implied
request of each of the other co-contractors, and on the implied
promise that each will contribute an aliquot part to the con-
tractor who pays the entire debt, and an action for contribu-
tion will lie against the legal personal representative of the
deceased co-contractor (m).

There is a distinction between the right to contribution
arising out of a joint contract and the right to contribution
against persons becoming entitled as grantees or assignees to
property subject to a liability under a contract. Where an in-
cumbrance is a paramount charge, onerated with which all
the estates originally came to the grantor, the principle of
equality applies, and the grantor has the same right against
purchasers from himself which they have inter »e, i.e., to resist
the proceeding of the incumbrancer till he brings all in to
share the common burthen. But the case of the debtor him-
self or his heir-at-law in respect of retained lands is an excep-
tion to that principle by reason solely of his personal liability,
and to such exception it matters not whether the purchasers
were such with consideration or without (»t). So where a
debtor owed a sum of money charged on certain property and
made a voluntary assignment to his wife of the property and
died, and on his death his executors paid oflf the debt, it

was held that, the charge being one created by the assignor

305

KiKht of con-
tribution

a<,'aiuat repre-

svutative of

deceased joint

cuntractor.

(0 2 t<aund. 51, n. (4) ; Notes to
Jtenndere Rep. (1H7I), vol. 2, pp. 2*;,
237 ; Chitt. Arch. (H(h ed.) p. 961.
(w) Herries r. Janiieson, (17y4) o

T. B. 5r>(i
; Batard r. Haweg, (18"»3) 2

E. ii- B. 287, 2!>7; and see' Williams*^ l.",.

(lOth e,l.) 1378, liU ; and the olj«.r-
vations of L.I. Halsbury in Kuabon
Steamship Co. c. London Assurance
[1!»<M(] .K. c. 6, 9.

'

(«) Ker -•. Ker. (1869) Ir. R. 4 Eq.

Distinction

between joint

contractoni
and persons
entitled to

properties

fiubject to an
incumbrance.
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himself, and not a charge paramoant to his own title, the widow
was under no liability to contribute («).

Wherever a Court of Equity sees that in a eontract joat
in form the real intention of the partiM was that it should be
joint and several, it will give efTect to such intention; as for

«t^Tnl ^ '"***°'^ *° *^* '^'^ °^ * J°"»* ^"^ 'here there has been a
credit previously given to the different persons who have

Codtnct joint
in form, but
in substance
joint and
KTera!

:

separate lia-

bility to
render repre
sentative of
deceased
liable.

Principle on
which part-
nership or

entered into the obligation, or where there was a joint and
several liability independently of the contract {p). In snoh
cases the Court looks at the substance of the contract in con-
sidering the construction of the instrument (gi. But where
there was no antecedent separate liability, but the obhgation
exists only by virtue of a joint covenant, the extent of its
operation is measured by the words used, and the eoiMtrac-
tion is the same in equity as at law (r).

A joint loan does not create in equity a joint and separste
liability (<).

As to partnership debts and mercantUe contracts, instead
of holding that the cases establish the principle that all

be treated

several as well
as joint.

mercantile . , .
*" '— .•— « cui

contractomay partnership or mercantile contracts are for all purposes
be treated ggveral as well as joint, it is more correct to say that relief

was originally given in these cases as a consequence, which
equity attributed to the rule jus acaetcetidi inter vieicatore»
loam Hon habet, namely, that as the estate of the deceased,
notwithstanding his death, retained an interest in the partner-
ship property, his estate ought not to be protected or relieved
by his death from liability in respect of contracts of which it
still retained the benefit, and that to this extent partnership
contracts were to be considered several ; or, in other words,
that in partnership contracts, of which the profit does not go'
exclusively to the survivors, there is in the view of a Court of
Equity an implied stipulation that in the event of the death of

(<0 Ite Darby's Estat*. [1907] 2 Ch. 0. J. 30 34
466

*

(?) Beresford r. Browning, (1875) 1 (,) Jone. r. Beach, (1862) 2 De
G. M. k Q. 886.
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•ny of the contractora his estate shall still remain liable, and
that in this way the estate of each partner is in equity severally
liable (t). The expression that a partnwship debt is in equity
jaint and sewral ia only a compendious expression, which
must he interpreted with i-eference to what were the functions
of the Court of Equity as to partnership debts. The only
ioterpesition of a Court of Equity with regard to partnership
ddrte took place in the administration of the assets either of
the partnership or of a deceased member of the partnership.
Where a memlier of the partnership died, the debts became in
the eye of a Court of Law the debts of the survivors; but the
survivors, on the other hand, in a Court of Equity, had the
right, as against the estate of a deceased partner, to say that
his representatives should not withdraw any part of the
partnership property until all the debts were paid or provided
for. If, therefore, a Court of Equity was administering the
assets of a deceased partner, it would, in order to clear his
estate, ascertain his liabilities to the partnership, and for this
purpose would ascertain the debts due from the co-partner-
ship at his death. From this the transition was easy to giving
the creditors of the partnership a direct right, and not merely
an indirect ri«ht through the surviving partners, to come for
payment against the assets of the deceased partner (m).

But a contract which is in terms joint and would be so
construed at law is not to be treated in equity as joint and
several

;
and it was accordingly held in Ke.ulaU v. Hamilton (x)

that, on the principle of King v. Hoare (*), an action, and a
judgment, against two persons who had borrowed money from
the plaintiffs (though the judgment was unsatisfied), constituted
a bar to another action brought by the same plaintiffs against a
third person, who was afterwards discovered to have been really
interested, as a partner, with the two debtors in the business for
the purposes of which the money had been borrowed.

367

(0 Kendall r. Hamilton, (1878) 3 (*) rn tuii
C. P. D. 403, 408, per (^tton. L.J.

(y) (1844) 1*3

(«) Kendall v. HBioiiton. (1879) 4 p. 364.
App. Cas. 504, 517, per Ld. Cairn*.

t W. m ; aMe,
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C'oncnrrent
ri'Die<licfi

nKninst sur-

viviiigpartner
and estate of
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Partuei-ship

Act. JtitKi.

limited Part-
nerships Act,
1907.

Tlie Tourt haa imposed two conditions with regard to
enforcing the remedies against the estate of a deceased partner
In the first place the partnership debts are postponed to the
separate debts of the deceased partner, since partnership debts
are paid first out of partnership assets and it is only from
what remains that anything can flow to the separate estate of
the deceased partner; and in the second place the Courts
have required the presence of (he surviving partner in some
manner at the taking of the accounts of the partnership (z)

The creditor of a partnership firm has concurrent remedies
agauist the estate of the deceased partner and the surviving part-
ner, and It makes no differencewhich remedy he pursues first (a).

Sect. 9 of the Partnership Act, 1890 (53 & 64 Vict c 89)now expressly provides that every partner in a firm is liable'
jomtly with the other partners, and in Scotland severally
also, for all debts and obligations of the firm incurred while
he IS a partner; and after his death his estate is also severally
liable in a due course of administration for such debts and
obligations, so far as they remain imsatisfied, but subject in
England or Ireland to the prior payment of his separate debts.

By 8. 88 (1), subject to any agreement between the partners
every partnership is dissolved as regards all the partners by
the death of any partner.

By 8. 86 (8) the estate of a partner who dies is not liable
for partnership debts contracted after the date of the death •

-nd by s. 14 (2), where the partnership is continued in the
^rm-name, the continued use of that name, or of the

u^ceased partner's name as part thereof, shall not of itself
make his executors or administrators, estate or effects, liable
for any partnership debts contracted after his death.

By the Limited Partnerships Act, 1907(A), as to limited
partnerships established under that Act, a limited partner, so
long as he does not take any part in the management of the
partnership business, is not liable for the debts or obligations
of the firm beyond the amount contributed by him.

(-) Jle Hodgoon, (I8*(ft) HI
177, I'J2, per Fry, L.J.

It. (rt) lie Uotlgson, ubi imp,

(*) 7 Sdw. 7, c. 24 ; see aiUe, p. 203.
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There would seem to be two classeH of „« »• •
«"•*'"•'•

guarantees:-
*" °' continuing Twocinmrnot

coutinuing
tiwl, where the coi„Heratta, for the guarantee i«

'°™""'
given once for all and m enUre : a« wl,™ In . "T'™"™ "

the Wr granting a !..« I' . tuj "tJ Z*"!™ ,"'
wiU be an^erable for the perfor™„roTt e/oZr
..r m con„d,r».i„„ „, Uki„g .„ („,;,„„„ . ^^^^^

*^r h„ MMy a. l„„g a, he continue, in tl,at eervice-inthat c.« the gnaranlee does not cea« on the death of thegnarantor (c).
°^ '"*

Secondly, where the consideration i« fraBnienlar. ..,„
Phed fron. tinje to time, and therefor. diviXrwS^reX

«.ppj^Xit^Xi«;rZtr;"' "- «-'»

m., at an, .i„, tern,inalJ^^^^ '°"""°'

determine the guarantee M, hut it would seem that in ih..hence of stipulation to the contrary, „„,;„
0"^'

l^^h „

otT^ ? f
' *"'"'"" "« »"'«"» provide, for . notice

iLt "^ *" "* O™" •»'»" '«™i"at,ng hegnaiantee, mere notice ol death only would not h. ...m.; 7
l.ut notice determining the Mahility mu.t be le!^ in !. '

zrdfathir?'' r- '^^ ^----iTTh

;

"•/».
,

ife Whelan, deceaaed, [18971 1
I. K. o(o. '

^) /?« Silvester,
[1896J 1 Ch. 573and 8ec ,H>r Joyce, j., i„ j^, ^

'

«»* «.^., at p. 739.

(O LIoy<U c. Harper, (1880) 1«
C. I). 290

; He C'race,
[1902J 1 Ch.

(rf) Coulthart f. Clementson, (1873)
• y. B. D. 42, 4« ; Lloyl. r. Harper
iihi tup.

ir.^i C^'^.I'"'^
<•• Morgan, (1862) 1

» B
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Partoenhip
Act, 1900,
. 18.
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Sect. 18 of the Partnership Act, 1690, provides that : " A
continuing guaranty or continuing obligation given either to
a firm or to a third person in respect of the transnction of a
firm is, in the absence of agreement to the contrary, revoked
as to future transactions by any change in the constitution gf
the firm to which, or of the firm in respect of the transactions
of which, the guaranty or obligation was given."

It would seem that to the extent to which a husband at his
death is liable for his wife's ante-nuptial debts, to the same
extent his personal representative will continue liable in
respect of his assets. At common law a husband was liable

for his wife's ante-nuptial debts to the whole extent of his
property, whether he knew of their existence or not, and
whether he obtained any property from his wife or not. But
he could not be sued alone for such debts if his wife was
alive, and lie could not be sued at all for them after his wife's

death (»). As to persons married on or after the 1st January,
1888, B. 14 of the Married Women's Property Act, 1882, pro-
vides that a husband shall be liable for the debts of his wife

contracted, and for all contracts entered into and wrongs com-
mitted by her before marriage, including any liabilities to

which she may be so subject under the Act relating to joint

stock companies, to the extent of all property whatsoever
belonging to his wife whirl: he shall have acquired or become
entitled to from or through his wife, after deducting therefrom
any payments made by him, and any sums for which judg-

ment may have been bond fide recovered against him in any
proceeding at law, in respect of any such debts, contracts, or

wrongs for or in respect of which his wife was liable before

her marriage as aforesaid ; but he shall not be liable for the

same any further or otherwise.

The husband's liability cannot be regarded as a joint

liability only. The cases therefore of King v. Ihmre and
KmdmU v. Hamilton (k) have no application to actions against

husbands for their wive«' ante-nuptial debts. The cause of

(0 Per Lindtoy, L.J., in Beok r.

Pierce, (1W9)S Q. B. D. 816, 890.

(*) See ante, pp. 364, 367.
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action^ however, is the wife's contract, and the Statute of
Limitations has always been regarded as beginning to run inthe hu.Und'H favour, as well as the wife's, from the time when
^.e cause of act.on accrued against her; and any acknowledg-
ment or part payment by her before marriage kept her debt
ahve. both as agamst her and her after taken husband; but
similar acts by her after marriage were of no avail, either
agamst herself or as against her husband. Although the
Married Women's Property Act. 1882. enables a wife to keep
alive her liabilities in respect of her separate estate by making
an acknowledgment, or by part payment, or by suflfering judg
ment to l,e obtained against her. such acts, it would seem, do
not affect her husband. On the other hand, similar acts by
h.m will not affect her direct liability to her creditors (/).The liability of the husband on the wife's contracts for
necessaiies for the household is governed by the general prin-
ciples of the law of principal and agent. He must have expressly
or impliedly authorised her to act as his agent. Where she is
living with her husband, and goods ordered or supplied are ofBuch a character and nature as are usually required in those
departments of domestic life and economy which the wife
ordinarily manages and controls, the presumption j„i,«« /acie
arises o an actual authority, but that presumption may be
r biittedbyproof of an arrangement under which a substantial
allowance has been made by the husband to the wife for house-

hi^ cS'r"
*'' "°'^«"^'^d-« tbat she was not to pledge

HIH
'*

'J.','"'"**f"«'
^tether the persons dealing with the wifedid or did not know that she was a married woman („) Bui

i the plaintiff gets judgment against the married womanalone, he cannot afterwards get judgment against herhuZdalso His remedy is alternative, and it cannot be madeavailable against the two (o).
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(0 Heck r. Pierce, ubi »h/).

(»0 Morel Brothers i Co. r. Earl of
Westmoreland, [11N)3] i k B (U •

!!«'«] A. V. H; Pa^uia/Ltd. V

Baiuclerk, [1900] A. C. 148
(t) Jbi4.

(<») Morel Brothers r. Ear! of West-
moreUnd, ubi tuji.
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The aiUhority of the wife ia revoked by the death of her
husband, and therefore his estate can only be made liable for
credit given to his wife during his life.

The same principles apply where a man cohabits with a
woman who iNuses as Iuh wife(j»).

With regard to tiie evidence in supiwrt of claims against
the estate of a deceased person, there is no rule of law which
precludes a claimant from recovering against the estate of a
deceased person on his own testimony without corroboration
If the evidence given by the living man brings conviction to
the tribunal which has to try the question, then there is no
rule of law which prevents that conviction being acted upon {q).

Where the executor or administrator denies the character
in which he is sued he must do so specifically (»), This was
formerly done by pleading ne unqne» e.xecutor or adminis-
trator(<).

Claims by or against an executor or administrator as such
may be joined with claims by or against him personally, pro-
vided the last mentionetl claims are alleged to arise with
reference to the estate in respect of which the plaintiflf or
defendant sues or is sued as executor or administrator (f).

(2) On Ohligationa Ex Delicto.

The rule of the common law was and remains, except so
far as altered by the Act 8 & 4 Will. IV. c. 42, that an action
for a wrong committed, for which unliquidated damages only
could be recovered, cannot be brought against the legal
personal representatives of the 7.rcnt,doer (m)

The Stat. 8 & 4 Will. IV. c. i2, n. 2. enables an action to
be maintained against the executors or administrators of any
person deceased for any wrong committed by hira in his life-
time to another in respect of his ptoperty, real or personal.

(70 Blades r. Free, (1829) !> B, k f
107,

(?) Be Hodgson, (1885) 31 C. D.
177 ; Be Farman, (1888) 57 L. J. Ch.
637 ; Bawlinson r. Scholes, (1898) 79
L. T. 350.

(0 SecOrd. 19,r. l.S.

(#) See Williams (10th ed.) 1572.

(0 Ord. 18, r, 5.

(w) Kirk r. Todd, (1882) 21 C. I).

484 ; and for iniitancen of mere tort
sec Williams (10th ed.) 1352 rt *-y.
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•o u Buch injury shall have been committed within six

calendar months before such person's death, and so as such
action shall be I)rought within six calendar months after such
executors or administrators shall have taken u|)on themselves
the administration of the estate and effects of such person

;

and the damages to be recovered in such action shall !«
liajable in like order of administration as the simple contract
debt of such person.

But there mny \>e circumstances under which an action
may be maintained for a tortious act against the executors or
administrators of the wrongdoer aiwirt from the above statute.

The law as to this is stated as follows by BoAven, L.J., in

I'hillipM V. Ilotufray {x), in delivering the judgment of the
majority of the Court of Appeal :—

" The only oases in which, apart from questions of breach
of contract, express or implied, a remedy for a wrongful act
can be pursued against the estate of a deceased person who
has done the act, appear to us to be those in which property,
or the proceeds or value of property, belonging to another,
have been appropriated by the deceased person and added to
his own estate or moneys. In such cases, whatever the
original form of action, it is in substance brought to recover
properly, or its proceeds or value, and by amendment could be
made such in form as well as in substance. In such cases the
action, though arising out of a wrongful act, does not die with
the person. The property or the proceeds or value wliich, in
the lifetime of the wrongdoer, could have been recovered from
him, can be traced after his death to his assets, and recaptured
by the rightful owner there. But it is not every wrongful act
by which a wrongdoer indirectly benefits that falls under this

head, if the benefit does not consist in the acquisition of

property, or its proceeds or value. Where there is nothing
among the assets of the deceased that in law or in equity
belongs to the plaintiff, and the damages which have been
done to him are unliquidated and uncertain, the executors of
a wrongdoer cannot be sued merely because it was worth the

(x) (1883) 24 C. D. 439, 4r.4.
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874 KXKCUTOKJS.

wrongdoer's wliile to commit the act which is complained of,

and an indirect benefit may have been reaped thereby. Two
illastrations can be given of the above distinction with regard

to the liability of executors. The produce, proceeds, or value,

of waste, equitable or legal, committed by a tenant for life,

can be followed into the hands of his executors and retaken

from them. If he has wrongly cut timber, the timber or its

proceeds or value can be followed. But no action for waste

—

permissive or voluntary (//)—as such, lies against the executors

of a tenant for life. By non-repairing a house, or by ploughing

up ancient meadow, the tenant for life may have indirectly

benefited himself or saved his own pocket. But neither law

nor equity recognises in this indirect benefit which he may
have received any ground for proceedings against his execu-

tors. A second illustration may be given of the distinction we
have referred to. The rents, or the produce or profits of land,

which have wrongly been received by a person other than the

rightful owner (as a rule, and subject to certain exceptions

that we need not now discuss) may be pursued by the rightful

owner, and recovered from the wrongdoer, or, if he is dead, from

his estate. But there is a sense in which the term ' profits
'

is used, with reference to land, to represent the unliquidated

damages recoverable in respect of a trespass, as when an

action for mesne profits is maintained, to recover, not the

rents or produce of land, or their natural equivalent, but

compensation for the bare possession wrongfully taken and
held of the land itself. An action for mesne profits in this

narrower sense will not lie at common law and apart from

statute against executors, and no account would be decreed

in equity, except in a case where the profits were either

(y) Query, whetlier an action for

voluntary waste would not lie at the

suit of the owner in fee of the imme-
diate reversion against the ])ersonal

representatives of the deceased tenant

for life under the statute Marbridge

(52 Hen. 111.), and of Gloucester

(G Edw, I. c. 5), for waste committed

by the deceased tenant for life, so as
the injury and the action is brought
within 3 A: 4 Will. IV. c. 42, s. 2. See
Woodhouse r. Walker, (1880) 5 Q. B. D.
404, 407, but tlie point was left open
in Jle Williames, (1885) 52 L. T. 41,

and C. A. 54 L. T. 10."), 10«.
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-i.4

property or the produce, or profits, or value of property

actually received."

In Phillips V. Hom/riiif (z) by decree it had been declared

that H. and F. and the estate of their deceased partner were
liable to the plaintiffs for minerals taken by them under the

plaintiffs' farm, and that H. and F. were liable to compensate
the plaintiffs for user of all roads and passages under the farm,

and inquiries were directed :—(l) As to the quantity of minerals

taken and their value. (2) What quantities of minerals had
been carried by the defendants through the roads or passages

under the farm. (3) What upon the result of the second

inquiry ought to be paid by the defendants as wayleave for tlie

user of the roads and passages. (4) Whether the farm and the

mineral property of the plaintiffs under it had sustained any
and what damage by means of the way in which the defen-

dants had worked under the farm. Pending these inquiries

F. died, and his executrix moved to stay proceedings under
the second, third, and fourth inquiries. And it was held in

accordance with the principles so laid down by Bowen, L.J.,

that the proceedings under the second, third, and fourth

inquiries must be stayed.

On the Game principle the case of Re Duncan («) was Action for

decided. There the purchaser from a testator of certain
;'.eceit win not

.11 , . ,. . '"' "gainst
worthless shares m a limited hability company, instead of pereonsi re-

repudiating and claiming rescission of the contract and return Kolr^il^r.
of purchase money on the ground of misrepresentation, claimed
to be entitled to prove in an administration action for damages
for misrepresentation against the testator's estate, and assessed
his damages at the price he had paid the testator for the
shares, and it was held that the damages were unliquidated
and uncertain, and that the executors of the wrongdoer could
not be sued merely because his estate might have benefited
by the wrong complained of.

So an action for damages for misrepresentation con-
tained in a prospectus is an action for deceit, and cannot be

(-•) Ut)i *uj>. («) [1899] 1 Cli. 387.
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in alVI Compame. Act, 1862 (25 i 20 Vict c 89.n Hie winding „p „f „ company (,o
' "• *""'

(53 " M vtr:"!';'.'.r'"
*"" ''""'°" "^'""'"^ '^«'. ^^

."««im ••2 ;„ " !T " ° """""^ '"'"'"^ '» »•"* 'ko

oniii^s,:,:'':;:;;!^/":'^^ "- ^«'»«°"

wifeWoreniarrialis^S J wT °°""°"'°<'
''^ I-''

'>»' '"» join. co™i„„„r SL .tfflZ T'"
'"' "*•

or oilier torn commi».j , "'"""f'» remains for any fi-auj

enacting or mdniing il and is nan „» ii.

('•) Overend, Gurney ti Co. r«»rney (,««9) L. R. 4 Ch. 701
;"

at»irme<I L. R. 5 H. L. 480
(</) //* British Guanlian Life Assur-

ance Co., (1880) 14 C. D. 335
W Shephcard r. Bmy. [1906] 2 Ch.

t2n "" *''''*''''• f'^'] 2 Ch. 571,
«set,|..,„ent was arrived nt, and lie

Court intimated thoy were not pre-
pared to assent to all ,lmt was decid«lby the Court below.

J/-*,l'"u^^
*• ^-y^^'O^^-i) 2 Atk.

^>5 ;
l'h.11.,,8 r. Homfray, vbi ,„„ .

Daveren r. Wootton, [1900] 1 jr.

(!/) Sei-oka f. Kattenburg, (1886) 17

I! I

i
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separate proiierty, but the husband is not discharged from his
o!d common law liability, and the plaintiflf may, therefore, sue
the husband »nd wife jointly or the wife alone for damages.
If the old common law action against the husband and wife
jomtly is adopted by the plaintiflf it must be a joint judg.
ment(//), and the execution follows the judgment (J). It
would seem, therefore, that on the death of the wife after
judgment, the husband surviving, it could be enforced against
him (A), and it would follow against his personal representa-
tive. But if the wife should die before judgment the action
abates (Z).

The maxim "Actio personcdUmoritur aim peraond" does not
apply where the act is not a mere tort, but is a breach of a
qiiaai contract, as where the claim is founded on a breach of a
fiduciary relation or a failure to perform a duty. In such
cases the law implies a contract that a man will faithfully per-
form the duties which he has undertaken (»,). Consequently
the representatives of a deceased trustee have always been held
liable for loss occasioned by the breach of trust of the
deceased trustee in his lifetime, whether he derived benefitfrom the breach of trust or not(«). and although the conse-
quences do not occur until after his death (o), and there is no
diflfeience between a loss occasioned by default and a loss
occasioned by act 0>).

On this principle an action can be maintained against the
legal personal representatives of a deceased solicitor for wantof exercise of reasonable care and skill in the performance ofhis duties as solicitor for the plaintiff (q).

tvihfr'
'"^' **"'* '"«"e*^««'^« '^^^ot have redress or con-

^
i'li) Concha r. Muiietta, (1889) JO

C. D. 543, -,53, per Cotton, L.J.

Digtiiictiou

wUeri! tor-

tious act is a
breach of a
//Maul

contract

:

e.ij., breach of
trust

;

Kaje, [1904] ]

(mi) 20

(/() Beaumont r,

K. 11. 292.

(0 Ncott r. Morley
Q- B. D. 120, 124.

(*) Com. Dig. Baron and Feme, Y

BMk r. Pierce, (1889) 23 Q. B. D. 316,

(0 Capel ,-. Powell,
L. J. C. P. 168.

negligence of
<leceH8eil

solicitor.

Restriction on
rule of no
contribution
between tort-

fe.isors.

(1864) 34

(«) Williams (10th ed.) 136.5.

(«) Devaynesr. Robinson, (1857) 24

f.fl,.c*!'r""*°,'
^^yb""" «• Clarkson,

(1808) L. B. 3 Ch. 605.

(P) Ibia.

(?) Blyth r. Fla<Igate, [1891] 1 Ch.
o37.
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cireumstance J2^'J ""'»': ""™.»- »''« 'Peci.!

the traBt(„) „r a.^, , "
"°"°° '" '''» «"'«"°' '<»•

-idhoidt, ^ZZXrt 'r'
""' "" '^°""

not finfJfl.^ * • ., .
^ ^' -^"^ * passive trustee isnotentuled to indemnity, as distinguished from contribution

crmmedtl het
^'-^ ^'^^^^ «^ *-t hast:

tru«t««
"°'*'' ^'^^^^ ^^^ special circumstances, as where a

In 1 r^ ,
^ contribution apply equally between co-trusteesand It has been held that such right of contribution gve^et a debt, in some cases in the nature of a specialty.fZZ

ti butior "f"*^^^' '' '«"«- *»^'^*^ -Sht to contiibution IS enforceable against the estef^ .t a 1
trustee (a).

^^^^ °* * deceased

The ordinary rule that there shall be no contribution

(r) (I7!»9)8T. R. 186.

W Adamson r. Jarvis, f18271 4
Bi»g. 66, 73; Palmer r. Wick and
lulteneytown Steam Shipping Co.
LI894]A.C.318,324,333. '

r.«!i«i?nu"r°'*''
'• Chamber.,

[I«96]
1 Ch. 085, 707.

(»•) See Lewin on Trusts (Uth ed.)
pp. Il50et neg.

'

(y) Bahin r. Hn hes, ubi tup.
(.-) Robinson r. Harkin, [18961 2

Ch. 415, 426, per Stirling, J.

(«) Priestnian r. Tindall, (1857) 24
?«"• 2^4; and see i?* Harrison,
[1891] 2 Ch. 249, 253; ^« Jordan
[l!'04JlCh.260,263.

'
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between tortfeasors is excludetl by s. 5 from the particukr
class of tort coming within the Directors Liability Act.
1890 (i).

^

Although no action for waste, permissive or voluntary, as
such, lies against the personal representatives of a tenant for
life(«), yet a tenant for life, whether legal or equitable, is

within the maxim Qui sentit ammodum aentire debet vt onus,
and he cannot take the benefit without taking also the onus of
the gift id). Therefore as to leasehold property the tenant for
life, and every successive owner of the lease, is bound, as
between himself and the testator's estate, to perform the cove-
nants and indemnify the estateO). But where successive
interests in leasehold property are given by Will without the
intervention of trustees (/), the legal tenant in remainder has
no claim on coming into possession against the personal repre-
sentatives of the deceased tenant for life in respect of dilapida-
tions of the property suffered during his life, although if there
had been a claim by the lessor against the testator's estate the
executors of the testator could have recovered against the estate
of the tenant for life for waste during the life interest, but not
against the tenant in remainder (g). It would seem that the
reason is that the only liability or obligation of the tenant for
life is as assignee to indemnify the testator's estate against
breach of covenant in the lease -.vh..e enjoying the benefit
given to him under the Will, and on his death the remainder-
man need not accept what is left if he objects to the liability(/0.

Where, however, an express obligation arises under the
Will, as if a person has an estate given to him with an obliga-
tion imposed upon him of keeping that estate in repair, if the
obligation is not performed there is, in equity, a claim upon
the party so failing during his life, or against his estate after

(*) Gerscn r. Simpson, ri90«1 2
K. B. 197.

r
'

L J

(<) Phillips r. Homfray. (1883) 24
C. D. 439, i)er Boweu, L.J., at p. ir,r,

;

and see lie Cartwright,(188!») 41 C. D.
532, as to permissive waste.

00 See idUi-, p. 360, ami /mf, p. 420.
(e) Kiugham r. Kingham, [1897] 1

Liability of
personal

representative
where there
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obligation iu
the Will.

I. R. 170 ; lie Betty, [1899] 1 Ch. 821

;

Jie Ojers, [1899] 2 Ch. 54.

(/) Cf. Jie Fowler, (1881) 16 C. D.
723, as to the duty of trustees.

(a) Parry r. Hopkin, [1800] 1 Ch.
160.

(/() Cf. He Courtier, (1886) 34 C. D.
136.
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J ° "*" "

r: :r
* '" - --c.ret-:.r;.r

OWfcWilhames, 1885)o2I..T.41 rn pi u
f

"
and (C. A.) 64 L. T. lO.",.

' q ''^ Blackmore «. AVhite, [1899] i

(*) Jbld. ; ami see Batthvanv r r s J'
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cannot by contract with an executor or administrator acmire
a right to prove as a creditor against the estate («).

Where the executor or administrator is sued on his own con-
truct.

.
IS .mmaterml. so far as regards his liability, whether

he con racted in his representative capacity or not. o.^ whethe
the testator or mtestate left assets or not («).

An executor or administrator who carries on the busii.oss
of his testator or mtestate makes himself personally liable. ,/.
lH>,n»p,.opn,,, for all the debts contracted by him in so acting,
whether he is entitled or not entitled to be wholly, or to any
extent, indemnified out of the estate, and whether it is suffi-
cient or insufficient for the purpose, and it makes no differ-
ence that he acted avowedly in the character of executor or
administrator (^).

Although a creditor of the executor or administrator has
no direct claim against the estate of the testator or intestate,
jet he has a right to be substituted to the right of the
executor or administrator to indemnity {q).

Executors or administrators are entitled to carry on a
busmess of the testator or intestate for such reasonable time
as 18 necessary to enable them to sell his business property as
a goiiig concern, and in such case are entitled, even as against
the testators or intestate's creditors, to an indemnity in
respect of the liabilities properly incurred in so doing (,)

Where a business has been carried on under an authority
conferred upon the executors by the Will, they are entitled to
a general indemnity out of the estate as against all persons
claiming under the WiU. but thej cannot by reason only
of such authority maintain this right against the credi-
tors of the testator (.). The propriety of the executor's or

381
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(«) Sec per Mellish, L.J.,in Karhall
r. Farhall, (I87I) L. K. 7 Oh. 123.

00 Williams (10th ed.) 1416, 1423.
(;0 LaboHchere c. Tupper, (\iT,T\

11 Moo. P. C. 198, 221.

(y) lie Kvans, (1887) 34 C. D. 597.

0) Dowse r. Gorton, [1891] A. C.
190, 19!». per Lord Herschell. This
principle applies with greater force

against the creditors of the testator
where the business is carrieil on by a
receiver and manager for the crwlitors
appointed by the Court in administra-
tion proceedings. Ite Brooke, [18941 2
Ch. 600.

(*) Dowse V. Gorton, uhi tun., at
p. 199.
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busineiw with
out any
•uthorifj.

Effect of
creih'ton of
teitator

flMentinjf to
business being
carried on.

PXECUTORS.

ftdminlstrator's condact in carrvina «« tu^u -

winding it „n and ««n;n„
.,"""** '*' ""' 'or «>e purpose of

0' .he i^iz\T:Xi:i:r:LTr "• ;'-""'«'•

"editor. „( the t.,t.lor iD Drioril.1 ,^ ,

'°"'°« "»
in re„«c. „, «„„<,. .„pp, :r.hfe ^^tt^^S

°' °"'"'°"

lor . length „t time which would Zu^if,!-"'^
°"' "»''

Ibal it w.. carried „„ ,„|, for .H . * "««'"«'

• going concern, they lo„ LVr ri^wf
'^'° °' "'""^ " "

cowkur H assets, and the executors will ka „ ^-^.i ,

indemnity
(2^).

«^uwrs wiJi be entitled to

Further, if the business is carried n» k, *u
the instance of the old creditors Lf. ? ^ ^''^ '''''"*°" "^^

of the Will, the e^lZltln^T '"^S"'^ *° ^^^ *«"»«

ordinary r^hts of a^^ntli^^^^^^ '''^^ *^«

be entitledlo look toCjcreditorf '"T''^^'
^"'^ ""^"^^

they had done in this behalf(r"^"
''' "''"°''^ '^ -^'»*

(0 Labouchere r. Tupper, ubi tup.
(«) Dowse r. Gorton, per Ld. Mac-

nnghten, at p. 208.

(w) M* Miliaul, (1895) 72 L. T.
(:}nid.; and see 7?*- Millard
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BUI K) rMort lor indemnity to tin nuai. .„,i,„.: , . ,
H' "kW to

•lecutor i, in drfauU Ut , ?'
•^"' '" ""'' "'»"• " "»

.ntitW to have Z^rZ^^^lr^ Z "'T ""'

«.pon.ibl. ,or tJaet. ^7u1o2JZ ° ""^ '"

ha. a dear account i, enlilM ,!, " J^ '
'" '""="'<"• "ho

».. property done I deZltt:,
'tl

7°"^. '°' """ '"

eM«.nfnfa «. 1 • • X

curnea on after his death bv thn entitled byexecutors or administrators under such cirp.,m»f
•ubn.gatij,

ent tie them to indemnity, the credtrs « .. T " *°
'"-'t^-

entitled by subrogation to the equities o 1 T"'''
''''''"

administrators, or of any one of thlT
^^^""*°" °"^

in pending "dministrat^ ^l^T^^^^^^^^^^^
inquiry what debts and liabihUes have Lf .

^. °' ""

in carrying on the business s nee tt detth 'T'''
'"'""^*^

the appheartts and other credit! f thlexrf
''""" '"^ ''

trators and for payment (c) or if thl « J'
"^ "'''"^°^«-

P^ndinganorde^rL ^^l^'^tZTT"^'of such a creditor as plaintiff (rf).
^^"^ ^"'*

The 4th section of the £ atute of Frauds m r ttenacts that no action shall be brought wi^^lXr; ^.tV
54^

"'^ '"'"^'•' (•««») " C. D.
(,) J,,, feS'^'"*

(») i?* Frith. [,902] 1 Ch. 342.
^'^ * ^"^^r^ 0^) 79 L. T. 349. Ka?.^er

(lainages.
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KKKLVroHH.

executor or adminiHtrator uiK)n «ny .,«ci«l promiw to a.iHwer
.l«..mg«» out of hi. own estate, unlet, the agreement upon
«-^uch Huch act.01, .hall be hrouKht. or «>n.e n.emoranduu; or
note thereof, .hall be m writing, and .igned by the ,H»rty to be
charged tberewuh, or «,me other m,r.on thereunto by bin.
lawfully authoriwd.

'

The entire agreement, including the consideration for the
promiHe a. well aH the promiw it«elf. niu.t l« in writing (.).
Moreover, the per«,n making the promi.e mu.t be either the
e.xetutor whose title i. derived from the Will, or the adminis-
trator after grant. A promise by a person, not being an
executor before the grant to him of administration, is not
within the statute, and is therefore valid if for sufficient con-
sideration, although not in writing (/).

The words of the statute are merely negative, and the
agreement is still liable to be tried aH all other agreement,
merely in writing are by the common law, unless under seal
there must .till be a sufficient consideration to support the
agreement 11. an action upon it to charge the executor or
a.lmm,strator rf. loni, propHi,. If a person indebted in one
rightm consideration of forbearance for a ,«rticular time
promise to pay in another right, this convenience will be a
sufficient consideration to warrant an action against him orhe: in the latter right, but where the declaration sited th Uhed fendant being indebted as administratrix promised to payl.en requeste<l. it was held there was no sufficient consTde'a.t.un to support the demand against her in her JrZll

ZTo' '^'"'"' •" ^'^*"**«« - convenien^eTrom
the promise made (g).

Although a promise to pay that which the person promisirirIS under no legal or moral obligation to pay m^Ty be consS
(') Saunders r. VVakefiel.l, (1821) 4

B. A: Aid. S!).-,. Sect. 3 of the Mer-
cantile Law Amendment Act, 1836 (19
& 2(. Viot. c. y7), would seem to apply
to contracts of suretyship or guaranty
oiily (see Pollock on Contracts (7th
ed.) p. ISS). and would therefore not
affect this decision so far«8 reganls

any s,>ecial promise by on executor or
adniinistmtor.

mP ''°'"""'°"
'• ^"'. (17.16) Amb.

(y) Rann r. Hughes, in note to
Mitchmson r. Hewson, (J797) 7 T. B.
3-18, 330. '

'



UABILITIIW FOR WHICH REFRK8ENTAT1VE MAY BR 8UKD.

nudumpactu,,,, yet thi. does not applj to an in.trument im-
porting a conH.deration and which may induce forbearance.

tratru gave a promisnory note " for value received by my latehusband." .t wa- held that the act of giving .uch a ZurTy

ZLZ ?; rr'' °' "" --"eationL to therXng

show that there were no assets. So in ChiU. v. Monm. (i) aprom.se to pay on demand was held to be tantamoun o an.^m.ssion of assets to satisfy the demand when made/and an

sufZdT *^P*V°*""* ""*" '*«--<^ •'^ induceme"u tosu pend demand. But it woi -d seem the effect of the note orb.11 may be controlled by a written contemporaneous ageernent forming together one contract (*). soL if it ap^
that the arrangement was that the note or bill given byT

that case i is no admission of assets on which the executo oradministrator would be held personally liable (/).
Although an executor or administrator who advances money

entitled to be recouped in full in priority to other creditors(»0

detr TZ T " ^^°^^°«^-^r' -bo makes him^lf liable «;

tors of the deceased m the course of carrying on thedeceased's business after his death, has no priority fn resp^o

slndfi r>

"" *'' °*'" "«^'*°" «'' b« deceasedCstands in the same position as the creditors for whose deb s 1^has made himself liable («).

Where any person is under obligation to indorse a bill of

of the Bills of Exchange Act. 1882 (45 & 46 Vict. c. 61). indorsethe bill in ..ch terms as to negative personal liability
(/O(1830)lC,.acJ.231,35K.R.

4 Taunt. 844.

885

Distinction

between
advancing
money to pay
cretlitom and
giTiiig pro-
luiidory uotea
to crediton.

710.

(0 (1821) 2 Brod. 4c B. 400
(*) Maitland r. Page, <I870) L. B.

6 Ex. 312, 31tf.

(0 Bowerbank r. Monteiro, (1813)
E.

Personal lia-

bility under
tUe Bills of
Exchange
Act, 1882.
may be
ne^jativeil.

Holbrook, (I860)
('») i^[)ackman r

2 Gift 198.

W^B.677''
*"• ^'"'''°"' ^^^'^'^^ lU

c c
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Peraona] lia-

bility for his
own tort.

or not the .ieo„tor or .dmrnUtrator ha, m>t> („). Thoreter
.» ihoro .re „„ a.,e.. to .newer the .™rd i Le "^^S
1";

to .r"*"'
"
r;-""""' »"e'" ""' 'o p„, theX

cee, If the eubmwsion ,e in general term., it may .mounl b,.n a.n.U.,„n o. .....(,, But on . ™,er»7LZoe .n.rb tator „ not ,„s.iu.d in rejecting ev„lenoe to eho. tZ

^jt" hoLn " '^°".""'""<" " >«"™«lly liable topay or whether the p.,ment i. only out „( aesete (,) • .nd i/the arUtretor .„.rde the exeontor or .dn,i„i.tr.triv
err "'°'

"
°'"™'°"' *" ""'""'""'« «"' -»^

(2) On Obligations Ex Delicto.

for !^' """J^"'"!
°' *^' ""'^'"'"^ °' *" "^''-^^^ °r administrator

t i« i„rfr^ "
"'""'"'' '° '^ '**«' P"' «^ *»^i« work (.).It IS mtended here to deal with his liability to third partiesm his individual character, and his right to indemnity inres^ thereof out of the assets. In this relation there isno distmction between an executor or administrator and an

ordinary trustee.

As no contract can be made with an executor or adminis-tmtor wh.ch will not charge him personally (0. a Jortion a
tort committed by him must charge him personally; and it

(rt) i/<;Wan8borough,(181C) 2 Chitt.
Rep. 41.

(J>) ItidilfU V. Sutton, (1828) 6
Bing. 200.

(.</} i^ee Russell on Arbitration and

Award (!)th ed.), pp. 3fi, 252, and alao
Williams (10th eil.) U24.

(r) Jie Waiwborough, ubi tup.

(0 See Chap. XLV.
(0 Se« ante, p. 380.
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ilirofhlfrJ" " "'"'^ *"- "*'""^' -^«*fa- he hasassets of his testa or intest te or not
The standard of duty which regulates the liabihty for tort Wh.n.„«twansmgfrom neghgence between individuals is not the 8am« '°"«'e«""5^

as that which is applied between trustee and L:! L3 --"
Apart rom any relation of trustee and cestui ,ue ult, negli-gence ,8 defined to be "the breach of that duty which il
certain cases the law imposes to exercise such skill or care

Z:'':rtr''l
the -un.stances of each particZ

uLen ivd h .
.''*°'' *' " *''«""•'' ^»^«' * trustee

sufficienty discharges his duty if he takes, in manasing trust
affairs, all those precautions which an ordinary prudeni man

1r" ""'' *''' " "'°"«"« BimiJaffairs of h"

a Jt-fortV" *'^r'°''''°'"'°'
*'« *'»«* ostate commits

lets down the surface of the land and injures buildings of anadjoining owner-damages may be recovered against himpersonally by the person injured
; but if the injury has been

rerl''r.!:"r '^ *^«—^^^ management
:"

the esta e he is entitled to be indemnified out of the assets (,).

Bomfac To r? '"'''' properly employs an agent to dosome act who makes a mistake, although the consequences ofBuch act subjects the trustee to legal liability to a thi^pa"y

the trustee and the estaTru^Yietrne^ ^^^^^^^^^

for tort, the trustee if h« hf f'.*^"«*«« '"^ ^ action

(*) Addison on Torte (8th ed.) 701
(«) Speight r. Gaunt, (1883) 9 A. C

1. 1» ; and see po»t, p. 573.

(y) Me liaybould, [laooj i Ch 199

(r) nenett r. Wyndham, (1862 4De G., F. & J., 259.

(«) lie Baybould, Mbi tup.

c 2



888 EXKOUTORS.

Sv^rnr
Moreover, it haa been held on the principle of Dotc$e v.

•C"r w'm«"f'
^'^''^

f'^'
^^^'^ damages have been recovered against a

of"heriKhTto *i^"8t«« ID respect of a tort the person so recovering can avail
'°'''"'""^' ^'™B«1' 0' the trustee's right to indemnity so as to obtain

payment of the damages and costs so recovered direct out of
the trust estate (e).

(») [1891] A. C. 190
J ant/i, p. 88] (<•) B« Raybould, ubi tup.



CANADIAN NOTES.

The applicable sections of the Engrlish Statute, 3 and 4
Wm. IV. c. 42, have been re-enacted in the several provinces.

An agreement to serve an employer as clerk for a term of Perional

years is a personal contract, and, as such, is determined by
*'*»*'•«*•

the death of the employer, and the fact that the deceased
employer, in his will, directs his executors to dismiss the
employee, which they do, is immaterial. Grant v. Johnson
et al. (1864), 5 N.S.R. 493.

Where the contract sued on, made with the testator,

would not have been binding if the testator were alive, his
executors were held not liable on it. Institute of Ladies of
the Sacred Heart v. Matthews (1861), 10 U.C.CP. 437.

In the absence of fiduciary relationship no recovery can Fraud,
be had against the representatives of a deceased person who
is charged with fraud, unless profit has accrued to the wrong
doer's estate. Hamilton Provident and Loan Society v. Car-
nell (1884), 4 O.R. 623.

An action cannot be maintained against executors repre-
senting the estate for an infringement of patent by their
testator unless, semhle, it be made to appear that by reason
of the wrongful act complained of property r a. tangible
character had passed from the plaintiflF to f ; testator, as
distinguished from the testator's merely saving of expense
by the unauthorized use of the invention. Leslie v. Calvin
(1885), 9 O.R. 207.

A testatrix induced A., a woman, not a relative, to come claim for
from the United States to Nova Scotia and live with her, and ••'*"••

secured from A. the performance of certain services of an
onerous character. A. admittedly expected the property of
the testatrix to be left to her, but there was no express under-
standing or agreement that she was to be remunerated by
will or in any other way. By the will of the testatrix A. was
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'

given . Aare of the reddue. A. claimed again-t the estateupon a quantum meruit for the value of hT^^^ ^
tr^'xr^t rred"%""'rF^--"
N.S.B. 527.

• ^^ " ^"'^y (1907), 41

cir«!!!r
''"^"'" "" Perfomed for a testator under wch

tio^n.^ lfc^,a« V. ^m.*, (1892), 21 S.C.R. 263; In re Ane^,

Where a husband's conduct towards his wife was suchttat she was unable safely or comfortably to r^marin hthouse she has the right to pledge his cJit ^re"uLbL

^^dehadtn K^
'^'*"' *"PP^^** ^^ ^^^^'^' and^andchildren, but made no claim against the husband dur.«g his lifetime, and after his death made a claim agai.t hiJ

the pecdiar circumstances, was justified in r«.isting^ay'«.ent and was allowed his costs of litigation on the alfnltratwn of the estate. Orimh v. Patterson (1870) ^T 61.

actio^t 'T-°' ' '"'"^^ ^'-JudgmU^n^y

m respect of hw person or property by one, since deceaTd

tors of the latter, does not authorize such an action agaimitan admmistrator ad litem merely, but only against anTZtor or general administrator, clothed with frpoweTtoll

tx:^oi).Tort3-"^"^-^^----

against executom for injuries done by the testator, although
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the action is brought in the lifetime of the testator, if he dies
before judgment there can be no recovery against the estate,
If SIX months have elapsed between the acts complained of
and his death. McDonald v. Dickaon (1905), 40 N.S.B. 560.

Where, after the commencement of an action for injuiy
occasioned by negligence and improper conduct of the de-
fendant in the management of a vessel, defendant died, it
was held that the action could not be revived against his
executor, Camerm v. Milloy (1872), 22 C.P. 331

As stated in the text at page 372, "there* is' no rule of law
which precludes a claimant from recovering against the es-
tate of a deceased person on his own testimony without cor-
roboration," but, in Canada, statutes requiring corroboration Oo„„bor.tlon.have become general Indeed, at one stage of the legislation

'""'^''^

a provision that the evidence of the claimant was not admis-
sible was not uncommon. Later statutes render the claimant's
evidence admissible, but insufficient unless corroborated

In Chesley v. Murdoch, 2 S.C.R.. it was decided that,
under the then existing Nova Scotia Statute, even in an ac
tion against administrators, made parties to the action after
issue jomed but before trial, the plaintiflf cannot give any
e^dence m hi, own favour of dealings with the defendant
Che$ley v. Murdoch (1877), 2 S.C.R. 48.

Upon a claim in an administration actio r a tenant
against the estate of his deceased landlord for a oalance due
to him iu respect of alleged advances, and for goods sup-
plied, the books of the tenant, in which the transactions were
set out and cheques made by him in favour of and endowed
by the landlord, were held to be sufficient corroboration of his
evidence, although the cheques did not shew on their face
whether they had been given on account of rent or in respect
of advimces. Be Jelly, Union Trust Co. v. Oamon (1903), 6

n \^L.
'^^''' '^ ^^^^ corroboration, WOson v.Bowe (1903), 5 O.L.R. 323.

,
^^m y.

For a statement of the effect of section 10, Ontario Evi-
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E,id„,« Act (B.O. Stetut. 1900, "9.4! ™™f ,
"*

* Judge, nWng on the Probate >ide o( the Conrt ™«

A person supplying goods to an executor for the purposesotcarryu^g on the testator's business for the benefit oTZ^tate, under authority given by the wiU, has no right of

T^Trill^ \ "
'"* '^'* *^^ "^** *° be subrogatedto any „ght ^f u^demnity which the executor has againsVthe

po,f"
''"' '""' "'**"^ *^ corroboration, cited at page 388^

ried^n Thr.'^'"''*?*""
"^'*'""^ ""'^ unavoidably ear-ned on the business of the deceased for a time and made

ru::^d'? "''f
"'
T'"" ^^ '' -«b businl e"ulaWy un«,ld for a time after the business had been sold wered^troyed by accidental fire, the administratrix was held nhable to make good such loss. Re Nugent (1905) 2 W L R 3

fortrkToV"
*"' '"'' "' *" administrator 'is not liablefor work done or services performed at the request of th.

administrator, although the estate gets the beneSTof tl work -
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and Bervices, but the adminktrator i. liable in hi. penonal
Mpwitjr in «ich a caae. Dean y. Lehherg (1907). 17 Man.

A widow and children were entitled under a wiU to aup.
port out of the testator', property, and good, were supplied
for th» purpow to the execuf r.. Held, that the creditom
had no charsre against the estate, but murt proceed againrt
the executors personally. Campbell v. Bell (1869) 16 Gr 115

The defendant, signed a promi««,ry note as executor of

Z2T ^ ******"''' ^'^' "^^ ''" held personaUy
hable thereon^ Un.on Bank of Canada v. McRae (1901). 21
O.L.T., Occ. N. 409 and 496.

f„.!r"?" r*^"""^
* promissory note (received by themfor the sale of personal property of the testator), "without

judpnent thereon agamst the executo™. and the parties in-

^th "h
*"**"''"'' ""^ "***« ^^^ '^'--^^ to -hewthat the judgment was not for a debt due by the testatorlanson v. Clyde (1899). 31 O.R. 579.

of «T!T?°
'^°*' ^"'P^'^'^ ^^ '^^^'^t^" to do the busines.

ndot' " '"" ''"**""*^' '^ P*^"^' «' ''"«-«^' to signor^mdorse promissory notes with the executor' names Zthe purposes of the estate. semUe, that takers of the notesare put upon enqui^. a. to whether the notes are for the pu^

th'i: '^ITb T '^l'
'' °^* *'^ ^^-"*-- -t liabletnereon. Gore Bank v. Meredith (1866) 26 UCOR ovrOoreBanU v. Crooks (1867), 26 U.^i il'^p^tuwof Quebec respecting indorsemente, etc.. ,by executors Z^'''"«" V. Afofeo„, 5a„i (1883). 10 S.C.R. 526

of frr'^K T'"^'^
^""^ ""'^^^ * P«^«^ 0* ««le i° the will

L th H ; .
""''°"°*''* '"' «'«°««^-««. their heirs etein the deed, for irood titlp tToI«i tu * ^i.

'

liable and hat Tgr^lt bv^in
"^ ""' ^'"^"'^"^

control thpi. \ ^
' *^ ««'«tor8, could not

rc ruL.;iTo.sTror
^"^--^'^

^- ^^^-^

/?rf/rd!!? "^
""' '''" '"'"'^'''y ^^^'^tees. acting ftona/irfe under a judgment, afterwards held to be irregular, re

388«

Express
covenant.
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tained a srreater turn of money than they were subMqaently
held entitledto, bat were exonerated from all fraud or mia-
conduct They were held not chargeable with interest
Boy*' Borne v. Lem$ (1902), 3 O.L.R. 208.

ExecutoM allowed bank atock, which came into their hands
a» aasets from their testator, to remain undisposed of, and
received the dividends. By the terms of the bank charter
the stockholders were individually liable for the payment of
debts of the bank in proportion to the stock they held. The
bank suspended payment, was wound up, and a caU was made
on the executors as contributow. They .were held liable in
their representative capacity, and it was further held that
the payment of legacies, under the will, could not be allowed
against their contingent liabilities under the charter. Jlfc.

Kemie, Curator, etc. v. King (1871). Steven's Digest NBB
376.

A window feU from a building and killed a pedestiian in
the street below. The building formed part of the general
estate of a testator, but it had been specificaUy bequeathed to
one G. F. and his children, for whom the executors were
also, under the wiU, trustees. The widow sued the executors
and trustees as such and also personally for damages for
negligence. The Supreme Court of Canada held them liable
personally, and as trustees, but not liable as executors of the
general estate. Ferrier v. Trepannier (1894), 24 S.C.R. 86.

The executors of sureties are responsible for the defalca-
tion of the principal, committed after the death of the testa-
tor, and even after notice that they would not be liable.
The Queen v. Leeming (1850), 7 U.C.Q.B. 306.

Where the agent of an executor misappropriates the funds
of the estate the executor is responsible. Low v. Qemley
(1890), 18 S.C.R. 685.



COBROBOBATION.

Where ezeenton act honestly and reaaonably npon a mia-
taken oonstrnction of a wUl, thereby committing technical

breaches of truat, they may be relieved under 62 Vict. 2nd
ae«ion, c. 15. Henning v. McLean (1901), 2 O.L.H. 169.

Where each item in an account against the estate of a de-

ceased person is an independent transaction and stands upon
ito own merits and would constitute a separate and indepen-
dent cause of action, some material corroboration of the testi-

mony of the party interested in enforcing the demand must
be adduced as to each item in order to satisfy the tenth sec-

tion of the Evidence Act, B.S.O., c. 63. Be Boss (1881), 29
Or. 385.

In a claim for money lent and interest agreed upon, where
there is corroboration as to the main fact, namely the borrow-
ing of the money, such evidence is sufficient to entitle the
plaintiff to recover the interest claimed. Secor v. Gray
(1902), 3 O.L.R. 34.

In Manitoba and Alberta, although the evidence of a
claimant against the estate of a deceased peraon should be
clear and conviaciug, there is no absolute rule of law requir-
ing corroboration. Doidge v. Minns (1900), 13 Man. R. 48;
Bakewell v. Mackenzie (1905), 6 Terr. L.R. 257.

The enactment respecting corroboration (R.S.O. 1897, o.

73, s. 10) demands corroborative evidence of a material char-

acter supporting the case to be proved by such "opposite or

interested party" in order to entitle him to a judgment. Un-
less it supports that case, it cannot properly be said to "cor-

roborate." A mere scintiUa is not sufficient. At the same
time the corroborating evidence need not be sufficient in itself

to establish the case. Thompson v. Coulter (1903), 34 S.C.R.

261. The direct testimony of a second witness is unnecessary;
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the eorroboratkm m^ be afforded by eiwumeUneei. Mc
Donald r. McDonald (1903). 33 8.C.R. 146. See 8J«> 8tod-
dart V. StoddaH, 89 U.C.Q.B. 203; MeKai, • McKay, 81
U.C.C.P. 1; Tneker v. McMahon, 11 O.B. 718; Radford t. Me.
Donald, 18 A.B. 167; Re StaebUr, 21 A.R. 266; Oreen r. Mo-
Leod, 23 A.R. 676; Curry v. Curry (1900), 32 O.B. 150.



CHAPTER XXX.

OF Sn-OFF.

Sw-OFF in ao aotion is • right given by itatnta (o) to a
mux who » laed for a lam of money to defend himMlf by
olainung a debt due to himself from the plaintilT in satiifao.
tion or redaction of the debt for which he i« gaed (&). There
waa no set-off at common law, each party had to bring a
eparate aotion. and there can be no set-off except in cases
in which the statute gives .. right of set-off (c).

The Stat. 2 Geo. II. c. 22. d. 18 (confirmed and made per-
petnal by 8 Geo. II. o. 24. g. 4), provides that "

if either party
>ue or be sued as ezecator or administrator, where there are
mutual debts between the testator or intestate and either
party one debt may be set against the other."

Set-off may, in general, be pleaded wherever the claJras
on both s.des are liquidated debts which can be a«cerUin.,d

the right the debts must be between the same parties and in
the same nght(d). For instance, a defendant cannot net
off a personal debt against a debt due to the plaintiff as
executor (0, nor a debt due to him as executor agaim^t a debt
due to the plaintiff personally (/).

Further, to an action by an administrator, who sues in
h.8 representative character, for a debt due after the deatU
of the intestate, the defendant cannot set off a debt due tohim from the intestate in his lifetime (g).

A itatntorr
right.

Matiud debts
nukj baiet off.

Both ohiimf
mut be liqni.
i.i%ted debte.

Between the
Mme p*rtie»
•ad in Um

right

(o) 2 Geo. II, c. 22, ud 8 Geo. 11
c. 24.

(») See per Ld. Darey in Willianw
». North'* Navigation Collieriee (1889)
Ltd., [1906] A. C. 136, HI.

(c) Per Norlh. J., in He Gnsgion.
(1887) 36 C. D. 223.

W See Bullen & Leake on Pleading

(6th ed.) (1908), 772 rtMj.
(«) Hutchinaon r. Stursea, (174n

Wiilee,261.
^

(/) Bi»hop r. Church, (17481 .lAtk.
691

; Gale v. Lnttrell, (1826) 1 T, * J.
180 ; /?« GregsoD, ubi tujt.

(S) Bees *. Watts, (1866) 11 Kxch.
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So alio to M Mtion by the ftdminittrator for a debt dae
to the inteetote in hie lifeUme. the defendant cannot eet off a
debt whioh aeonied dae from the eatate after the death of the
intestate, ae. for inetanoe. on a pronii.«,ry note made by the
rateatate which d?d not become dae until after the inteetate'i
death (A),

Again, defendant! being raed as exeoators for a debt which
Mcrued dae from the tesUtor in his lifetime cannot set off a
debt which accraed dae from the plaintiff to them as exeoators
smce the death of the testator (i).

Bat an account stated by an execator as sach mast be
taken to show a debt due from his testator to the other party,
»nd against this a debt due from that other party to the
testator may be eet off (k).

There is no principle whioh requires a different rule as to
set-off in equity (0.

The same principle applies to counter^slaims (m).
But although demands doe in different rights cannot be

set off-the principle being, that one man's money shall not
be appUed to pay another man's debt-yet where a plaintiff
sumg in his representative character is entitled also bene-
ficially M) the debt, as, for instance, by becoming entitled to a
bond debt not only as administrator but as sole next-of-kin,
all administration expenses being discharged, the defendant is

entitled in equity to set off sums due to him from the plaintiff
personally for monies advanced (n).

So also where a banking firm stopped payment and the
defendant at the time had an overdrawn account and also an
account in credit " as executor," and there being under the
circumstances no such equities as to prevent the defendant
treating the balance to the executorship account as a fund to

(A) Newell r. The National Pro.
viHcial Bank of England, (1876) 1 C.
P. D. 496.

(0 Reea ». Watto, ubi *up.,tit p. 416,
per ColeridKe, J.

(*) Ibid.

(0 Newell V. National Prorlncial

Bank of England, ubi tup., per
Lindley, J.

(«) Macdonald r. Oarrington, (1878)
4 C. P. D, 28.

(*) Jonee r. Moawp, (1844) 8 Hare,
668.
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which he wm benefloially m well m legally entiUed, it wu
held he wm entitled to eet it off againit the oUim in an action
on the overdrawn account by the tniatee in the bankruptcy of

ti>e banking firm (o).

In Ex parte Morier(p) there were two acoounti, one the
account of A., the other the account of A. and B., and it wae
aid A. and B. were executors and A. wae also the residuary
legatee, and therefore entitled to the whole of the fund. But
it appeared that the executors were jointly liable for some
rates and taxes, and a solicitor's bill of costs which had not
been paid, so that the fund bad never been liquidated so as to

become the trust fund of A. ; and consequently it was held
there could not be an equitable set-off, since where money is

due in autre droit tlie only exception which equity has intro-

duced into the principle of a legal set-off is when the money
ia really and truly the property of the one man in the name
of another, not when the result of taking the accounts would
be to show that tliC ultimate balance would be his property.

So a debt due to the administrator of an intestate in his

own right from one of the next-of-kin may be set off in a suit

by the next-of-kin for administration of the estate ugainst a
sum due from the administrator in respect of the next-of-

kin's share of the intestate's estate (g), and it does not make
any difference that the share of the next-of-kin has been paid
into Court (r).

Neither at law nor in equity would a set-off be allowed
against the assignee of an equitable chose in action of a debt
arising between the original parties subsequei ly to the notice
of assignment, out of matters not connect* with the debt
claimed, nor in any \?ay referring to it {«). But every person
who takes an assignment, whether by mortgage or otherwise,

of a share in the hands of a legal personal representative,

must take subject to the settlement of accounts as between
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(o) Bailey r. Finch, (1871) L. B. 7

Q. B. M.
(/») (1879) 12 C. . »J1.

(?) Taylor t. Taylor, (1876) L. B.
SO Kq. 166.

(r) Rt Jonee, [1897] 2 Ch. 190, 203.

(<) Watson r. Mid-Wales Kailway
Co., (1867) L. B. 2 C. P. 593 ; JU
Milan Tramways Co., (188'' 33 C. D.
123.
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• *"'' *H per Fry, L.J. fS;iri?3,'i,a'?r'^ ' <-
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CHAPTER XXXI.

OF STATUTES OF UMITATIONS AS ArFBCTINO PABTICCLABLY

BXBCUT0R8 AND ADMIMISTBATOBS.

Whbbk there is a caase of action, and a person who can
be sued, the Statute of Limitations begins to run, and having
begun it continues to run, notwithstanding the death of the
person to whom the right of action accrued (a).

A cause of action cannot be said to exist unless there be a
person in existence capable of suing ; so that if the statute
has not begun to ran during the life of an intestate, then it

does not begin to run until letters of administration to his
estate have been taken out (6). So if a creditor dies intestate
on the day a debt becomes payable, and there is no evidence
to show whether he died before or after the moment when the
debt became paya* .a, the statute does not begin to run until
after administration granted (c).

Where the right of action accrued after the death of a
person who if he had been living could have sued, if he leaves
an executor, who proves the Will, inasmuch as the executor
could sue before probate the statute begins to run from the
death of the testator, but if he omits to appoint executors, or
all the executors die without acting, or all renounce, it would
seem the rights are the same as if the testator had died
intestate ((Q.

Since no one has a complete cause of action until there is
somebody tliat he can sue, it follows that the statute only
iruns from the time that an executor has either acted or

Tbe statute
continues to
ran notwith-
standing sub-
sequentdeath.

No cause of
action until
there is a
person in

existence

capable of
suing.

Executor can
sue before
probate.

(a) Penny r. Brice, (1865) 18 C. B.
(N. S.) 393; Boatwright r. Boat-
wright, (1873) L. R. 17 Eq. 71, 74.

(J) Murray r. The East India Co.,

(1821) 6 B. i Aid. 201; Burdick r.

Oarrick, (1870) L. R. 6 Ch. 233; but

Ko cause of
action until
there is a
person who
can beiued.

see pott, p. 400.

0) Atkinson r. Bradford Building
Society, (1890) 25 Q. B. D. 377.

(d) See Darby & Bosanquet on the
Statutes of Limitations (2nd ed.) p. 48.
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Forrest, (1828)
(«) Douglas

Bing. 686.

G, ciwindeU ... Bnlkeley, (1886) 27

C. D. 250.

lS^£.'3^3™''''''-«'""'^''-.a«27)

(0 ife Oreaves, (1881) 18 C. D. 661



OP STATOTES OP LIMITATIONS.

The gtat. 21 Jac. I. c. 16 provides that all actions (inter
alia) for account and of debt on simple contract shall be
commenced within six years after the cause of action.

Suits in equity are not within the words of this statute,
it only applied to what were called common law actions, but
being within the spirit and meaning of it, upon all legal
demands. Courts of Equity were bound to yield obedience to
its provisions, and as Courts of Equity will not entertain
stale demands, they thought proper to adopt the limit of six
years in analogy to the statute (k). But now that biUs in
equity have been abolished, the statute is binding upon the
High Court in every case in which it applies (l).

The Stat. 21 Jac. I. c. 16 contained no provision as to
acknowledgment or part payment of principal or payment
of mterest. But there has been grafted on this statute a
series of judicial decisions as to the effect of acknowledg-
ments and payments to take the case out of the statute.
Under those decisions part j^ayment of principal and pay-
ment of interest stand upon the same footing. Payment of
interest is regarded as an acknowledgment of the debt, and
from the acknowledgment a promise to pay the debt may
and ought to be implied. Moreover, the acknowledgment
was held to be sufficient evidence of a new and continuing
contract (»n).

Lord Tenterden's Act (9 Geo. IV. c. 14, s. 1) provides thatm actions of debt or upon the case grounded upon any simple
contract, no acknowledgment or promise by words only shall
be deemed sufficient to take any case out of the operation of
the Stat. 21 Jac. I. c. 16, unless in writing signed by the
party chargeable thereby; and that where there should l)etwo
or more joint contractors or executors or administrators of any
contractor, no such joint contractor, executor, or administrator
shall lose the benefit of the Act so as to be chargeable by
reason of the written acknowledgment or promise signed by

^'
C. D. 661, 667, per Chitty, J.
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m fact filhng. a representative capacity, as where payment

(«) Smith r. Poole, (1841) 12 Sim.
i^

; Jidwards v. Jones, (185S) 1 K & JoU
; He Emniett, (1906) W. N. 201.

(«) lie Hollingshead, (1888) 37 C.

D^ 651, 658 J Be Macdonald, [1897] 2

(/») IbuK



OF STATUTES OF UMITATIONS.

WM made to a person who sabseqaently took out administra-
tion and with the intention that it should enure for the benefit
of the estate of the intestate. In such case the administration
would have relation back, in order not to lose the benefit of
the contract (q).

By 8 & 4 Wai. IV. 0. 42, s. 8, actions of covenant or debt
upon bond or other specialty must be commenced within
twenty yeais after the cause of action, or (s. 6) within twenty
years after any acknowledgment shall have been made either
by writing signed by the party liable or his agent, or by part
payment or part satisfaction on account of any principal or
interest.

The Mercantile Law Amendment Act, 1866 (19 & 20 Vict.

0. 97, B. 14), in reference to the Acts of 21 Jac. I. c. 16 and
8 4 4 Will. IV. c. 42, s. 8, provides that when there shall be
two or more co-contractors or co-debtors, whether bound or
liable jointly only, or jointly or severally, or executors or
administrators of any contractor, no such contractor or co-

debtor, executor or administrator shall lose the benefit of the
said enactments or any of them so as to be chargeable by
reason only of any paymeat of any principal, interest or other
money by any other of such contractors or co-debtors,

executors or administrators.

Sect. 8 of the Real Property Limitation Act, 1874 (37 & 38
Vict. c. 67), which is substituted for s. 40 of 3 & 4 Will. IV.
c. 27, provides that " No action or suit, or other proceeding
shall be brought to recover any sum of money secured by any
mortgage, judgment, or lien, or otherwise charged upon or

payable out of any land or rent, at law or in equity, or any
legacy, but within twelve j urs next after a present right to

receive the same shall have accrued to some person capable
of giving a discharge for or release of the same, unless in the
meantime some part of the principal money, or some interest

thereon, shall have been paid, or some acknowledgment of the

397
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(a) Clark V. Hooper, (1834) 10 Bing.

480 ; Bodger r. Arch, (1854) 24 L. J,

Ex. 19 ; and see Stamford, Spalding k

15o8ton Banking Co. r. Smith, [1892"'

1 Q. B. 765, 769.
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right thereto shall have been given in writing, .igned by the^Bon by whom the «n.e shall be payable or Ws agent to

twelve years after such payment or acknowledgment, or thelast ^f^sueb pa,„.ent, or acknowledgments, ifLe t'h^L1
(1) A, to Money charged upon or payable out of Land.

Sect. 8 of the Real Property Limitation Act. 1874. reduced

years, but left the twenty years for recovering speoialtie.given by 3 & 4 Will. IV c 42 « s .,«* v f "If'**"'^*
A^^ij J 1 o '

*• ^' aotouched. and it wasdecided by Sutton v. Sutton, (r) and Fearn^Ule v. ivmt (. t^!!Where the money was in fact secured by a charge cmtn te
hm ted ,n hke manner, with the result that the statTte

cnJ^'A^""'''^-^
^^'^ Amendment Act. 1866. s. 14 (t) isconfined to certain specified Acts which do not include d herthe Beal Property Limitation Act. 1888 (8 & 4 mui7

c. 27) or the Eeal Property Limitation Act. 1874 conse*quently the debtor in such cases, as from the ;ear 1874 h"
beendep„v.doftheprotectiongivenhimbytheLtofl866

0^^^

interlfbv Z f t T*"" "°" "'^*^«' P^^^-' °'

^tl! w^ih
'^''^'^''''^

' ' P^rt of a testator's real

testator with a covenant for payment of principal and interestIB Buftcient to keep the mortgagee's right 'of a^'i n a"veagainst the specific devisees of otner part of the realestetewhich was not subject to the mortgage, and thus enUtlele

W (1882) 22 C, D. 5H, o.q „ „ „
(») Ibid., 579.

397
' ^^•' *""* ** '"^'

%1^Tu^7: [19071 1 Ch. 330. p.S'J''"'^
' ''''• ^"^ '^ ^'"^'
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mortgagee to an order for admimstration of the whole of the
testator's real estate. It was held on the principles laid down
in Roddam v. Morley (y) that when a part payment or payment
of interest has been made, which has the effect of preserving
any right of action, that right will be saved, not only against
the party making the payment, but also against all other parties
liable on the specialty—that payment having been made by a
party interested by reason of his liability with others in keep-
ing down the debt, his act of payment binds those others
because they are relieved to the extent of such payment from
the liability which is imposed on them all, and since the
question arose under s. 8 of the Real Property Limitation
Act, 1874, to whuh the Mercantile Law Amendment Act,
1866, has no application, the right of action was kept alive
against the other specific devisees.

In Re Chant (z) the reasoning on which Roddam v. Morley
was founded was applied to simple contract debts, but in
Re Lacey (o) Farwell, L.J., intimated that he faUed to see why
the Mercantile Law Amendment Act, 1856, should not have
applied, if it had been cited, which it was not.

Sect. 25 of 3 & 4 Will. IV. c 27, and s. 10 of 87 & 88 Vict. Effect of an
c. 57, provide in favour of a purchaser for valuable considera-

"'"*" '™**

tion that time shall begin to run as from the date of the con-
veyance as against any person claiming under an express
trust or claiming to recover any sum of money or legacy
charged upon or payable out of any land or rent and secured
by an express trust, but these sections did not protect the
truatee against a claim on the part of the ce»tui que trust.

Sect. 25 (2) of the Judicature Act, 1873, expressly provides
that "No claim of a cestui que trust against his trustee for
any property held on an express trust, or in respect of any
breach of such trust, shall be held to be barred by anv
Statute of Limitations."

In order to bring a case within s. 25 of 3 & 4 Will IV
c. 27, and s. 10 of 87 & 38 Vict. c. 67, the land must be vested

(y) (1857) 1 De G. i J. 1.

(«) [1905] 2 Ch. 226.

(u) nbi tup.
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in a trustee upon an eipren trast and then the right of the
eutm que trntt to bring an action is «aved. The truit most,
however, arise upon the construction of the written instrument
not upon any inferences of law imposing a trust upon the
wnscience. A devi^, of land to A. paying a sum of money to
B.. or a devise to A. on condition of paying, is a charge and
not a trust (fc).

*

Where real estate is devised in trust for the payment of
debts, in aid of the personal estate, the statute does not run in
equity after the death of the testator (c). On the other hand.
as a general principle it may be taken that a charge of debts
upon personal estate, where it merely directs that to be done
which must have been done if no direction had been given, is
simply inoperative (d).

Where a testator by his Will charges his real estate with
his own debts it is thereby made liable to the payment of
them but the question what constitutes debts is not alTeoted
by the charge. If the debt has been rred before the
testator s death, the charge does not revive . .

But as regards the debts of another person the payment
of which the testator may have charged on his own real
estate, the testator was never liable for them, and so far as hewas concerned the statute did not operate in hie favourand has no operation. Consequently, where the testator

tZfH 1^"^
*'**** ^^*^ *"" '***•«''« «»«»>*«• th« qwstion

18 what could be recovered from the father at the father's
death («).

Sc«t. 6 of 8 & 4 Will. IV. c. 27. which is an Act for the
imitation of actions relating to real property, provides "that
for the purposes of this Act an administrator claiming the
estate or interest of the deceased person of whose chattels heshaJl be appointed administrator, shall be deemed to claim as
If there had been no interval of time between the death of

W Hughe, r. Wynne. (1823) 1 T ic H I C^TL"' "f'f'"'
^'""'^ '

K. 307.
. <. "'OJ 1 t

.
4. H. L. C. 1 70, 177, jH-r lA. Cranworth.

(0 O'Connor v. Huslam, ubi tup.
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nch deoeMfld p«raon and the gnnk of th« l«U«n of Admlni*.
tration." So that iime begini to ran aa against an adminis-
trator claiming a chattel interest in Und from the date of the
death of the intestate, and not from the date of the grant of
administraUon(/). The same rale would seem to apply
since the Land Transfer Act, 1897, to an administrator
claiming real estate. And where a legacy charged on land
was bequeathed to an infant who survived the testator and
died, it was held that if ever admlnistraUon were taken out to
the infant's estate, time would run as from the death of the
infant, since the Act applied to cases arising under s. 40 (for
which 8. 8 of the Act of 1874 is now substituted), as well as to
cases arising under the earlier part of the Act (g).

By 8. 42 of 8 & 4 Will. IV. c. 27, only six years of arrears
of rent or of interest in respect of any sum charged upon or
payable out of any land or rent, or in respect of any legacy,
or any damages in respect of such arrears, can be recovered
unless in the meantime there is an acknowledcment in writing
given to the person entitled thereto or his agent, signed by
the person by whom the same was payable, or his agent.

Where a testator died prior to the commencement of the
Land Transfer Act, 1897, it has been held that an acknow-
ledgment by one of two executors and devisees in trost of real
estate against the wishes of the other that more than six
years' interest is due on a mortgage created by their testator
cannot be treated as the valid act of the two in their capacity
of trustees, and is not a good acknowledgment within s. 42 of
the Beal Property Limitation Act, 1888 (A), and it may be
questioned whether, having regard to s. 2 (2) of the Land
Transfer Act, 1897, one only of several joint personal repre-
sentatives can give an acknowledgment effectually to bind
real estate vested in them jointly under the Act.

A Court of Equity is not under any obligation to follow, as
regards personal estate, the analogy of a statute which applies
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(/) Be Williams,

(g) Se BoiMor ft

(1886) 34 C. D. (1884) 34 C. D. 560, note.

Smith's ContMct, 111

(A) Astburjr r. Astbnry, [1898] 2 Ch.
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to rMl Mteto (.). 8«,t. 49 of 8 4 4 Will. IV. o. 97. hM no
•pplioation in th« o«M of personalty, and in the cm* of a lian
on penonal property which in the rabjeot-matter of a aale
not only doei that etatate not apply, but there it no Statate of
Lumtationi which haa any appUoation at all, and intereet at
4 per cent, per aonam ii recoverable for the whole period from
the date on which the debt waa incurred (*).

Where a fund in Court is applicable for the payment
of a mortgage debt, on an application for payment out the
mortgagee is in the same posiUon as if an action for redemp.
tion had been brought, and notwithstanding s. 42 of 8 4 4
Wm. IV. c. 27 he is enUtled to receive full arrears of interest (0
provided his title is not extinguished under s. 84 (w).

(2) At to Legaciet not charged on Land mtd Peraonal Ettate
qf an Intettate.

A legacy does not eeaso to be a legacy within the meaning
of s. 8 of the Beal Property Limitation Act, 1874, merely
because it is ar.lja o some implied trust. The Judicature
Act. 1878, s. 25 (2) («), excepts only express trusts (o). A
trust legacy, however, ceases to be a legacy within the meaning
of the Act of 1874 when it is severed by the executor from
the general estate (p).

Where all questions as to the Statutes of Limitations are
out of the way, legatees who have waited for the payment of
their legacies untU after the falling in of a reversionary interest
are entitled to all arrears of interest from the expiration of one
year after the death o the testator (q).

The Stat. 28 & 24 Vict. c. 88, s. 18, provides that "After
the 81st day of December, 1860, no suit or other proceeding
shall be brought to recover the personal estete, or any share
of the personal estate of any person dying intestate, possessed

(0 Smith V. HUl, (1878) 9 C. D.
143; Mellenh v. Brown, (1890) 46
C. D. 225, 229, and lee iZ« Haseldine's
Truito, [1907] I Ch. 686.

(*) lU Stndey, [190«] 1 Ch. 67.

(0 Jfe Uoyd, [1903] 1 Ch. S86.

(«) B* HMeldine'a Truto, [1908]

1 Ch. 34.

(«) AnU, p. 399.

(») R* Davis, [1891] 3 Ch. 119.

(/») See Williams (10th ed.) 1669.

(a) JU Blachford, (1884) 27 C. D.
676.
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umt{r) aball have accnied to wme Mnon <««n.i.u »# • •

;^i^h.r«. ,or or .....of th. :^.^lTthL°'.S
«>wreof, shaU haire been accounted for or oaid or JZ.
~.knowledg»ent of the right thereto .hall Z^^^nlrTilwn^g. .«ned by the p.r.on accountable for7he\^«Th"
•gent to the perwn entitled thereto, or hi. agent • and n LI
z^rtu^rr -'^^ •^ »>-ehtr;itt3
Zl^, I

'~°°"*:"8' P»y°»«nt. or acknowledgment, or

?L^?h
'«'°°°«°8-. P^y^enti, or acknowlie;^

If more than one was made or given "
8«««nM,

^Jnllt^rltert't""" " '''^"* "«'* *° '«««-« '~"» *»>• >^» »-•dnunutrator a revemionary amt belonging to the inteetate
'"•'"° *«

before it falls into DOMaasion An<1 .•- «^ A ,.
*"**»*« prewmt rifht

K- .•- ^ Wy\ P**^"**°" *"<> > PouKeeeed by him. nor w'jere '« »««'«•
he u compelled to take proceeding to recovnr •« «„ * j- «""*«>-'y
AUfit hAfn» !,«— -x ,

*» *" recover an outetanding or outatud-aBMt, before he recover, it or obtain. po.M.Bion of it (,)
*"« '^'

Legatree we barred by .. 8 of 87 A 88 Vict. c. 67 after

Jl^'XSiat^lr" d "'r^°.« ""'^^^ *° intestacyLtaffected by that Act, and under the Act of 28 & 24 Vict c 88

^^st:::i:f.'r^
^^^^ '''«°*^ ^-»(^). -^^^i^- tt'intestacy i. partial or entire (u).

(8) ^« to Claim$founded upon a Deva$tavit

ner^ni""; I""^!**
"*"'' * *^^^'"*'^^' « distributing theperwnal estate is barred after six years {v)

Where the action must be framed, and the plaintiff mustreb- on a devastavit, and six years have elapsed, the stftuZLimitations applies (.). But personal representative' Inot
(r)A«towh.tisa"pre«.nt right

to receive " within thl. K«tion Ne Re
P«doe, [1906] 1 Ch. 265, bnt It U
Mbmltted, having regard to Homsey

S.^^'*/- Monarch Investment
Building Society, (1889) 24 Q. B D 1
Ji. Owen, [1894] 3 Ch. 220, and Waddell
•_H.rJ«nd -1906] ll.B. 416, thl.cMe waa wrongly decided.

971.

fe Johnson, (1888) 29 C. D. 964,

(0 Williams (10th ed.) 1668
(«) Willis r. Earl Howe, (1880) 43

ij. T, 376.

(r) Thome ». Kerr, (1856) 2 K. * J.
64 ; Be Gale, (1883) 22 C. D. 820

(») L». ins *. Warmoll, [1907] 2 K.
D. 350, '61.
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Effect of
TruBtee Act,
1888, s. 8,

EXECUTORS.

set up wrongful payments by way of devastavit aa a defence in
order to claim the benefit of the Statute of Limitations. For
instance, executors having distributed the personal estate
among simple contract creditors and beneficiaries, with
knowledge of a mortgage debt unsatisfied, the mortgaged
property subsequently becoming insufficient, and interest
fallmg mto arrear, the executors are liable to account to the
mortgagees for the personal estate misapplied (y).

The analogy of the statute of 21 Jac. I. c. 16 does not
apply to a liability for a breach of trust. The trustee himself
cannot set up the statute, and his personal representative or
heir or devisee is in no better position (z).

The Trustee Act. 1888 (61 & 52 Vict. c. 69). s. 8. provides
as follows

: (1) " In any action or other proceeding against a
trustee or any person claiming through him, except where the
claim IS founded on any fraud or fraudulent breach of trust to
which the trustee was party or privy, or is to recover trust
property, or the proceeds thereof still retained by the trustee
or previously received by the trustee and converter', to his use'
the following provisions shall apply :—

'

(a) "All rights and privileges conferred by any Statute of
Limitations shall be enjoyed in the like manner and to the
like extent as they would have been enjoyed in such action or
other proceeding if the trustee or person claiming through him
had not been a trustee or person claiming through him.

(ft) " If the action or other proceeding is brought to recover
money or other property, and is one to which no existing Statute
of Limitations applies, the trustee or person claiming through
him shall be entitled to the benefit of and be at Uberty to
plead the lapse of time as a bar to such action or other pro-
ceedmg in the like manner and to the Uke extent as if the
claim had been against him in an action of debt for money had
and received, but -o nevertheless that the statute shall

(y) lie Marwlen, (1884) 26 u. D.
783 ; Re Hyatt, (1888) 38 C. D. 609,
and gee Lacons ». WarmoU, ubi tup.
at p. 367, per Buckley, L.J.

(0 Brittlebank r. Goodman, (1868)
L. R. 6 Eq. 646, 853 ; Woodhousc r.
Woc«dhon«e, (1869) L. B. 8 Eq. 614
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run against a married woman entitled in poHsossion for her
separate use whether with or without a restraint upon antici-
pa .on; but shall not begin to run against any beneficiary
unless and until the interest of such beneficiary shall be an
interest in possession."

(3) -This section «hall not deprive any executor or
administrator of any right or defence to which he is entitled
under any existing Statute of Limitations."

'^fr^Z 'm^ ^uV""!
**'" '""'''"''"' "^ """ '""'^ the expression

trustee shall be deemed to include an executor or
administrator (a).

405

CANADIAN NOTES.

Where a cause of action accrues in the lifetime of the
debtor, the statute begins to run against him, and continues
10 run against his estate notwithstanding there is no execu-
tor or administrator; but where the cause of action does not
accrue until after his death then the time does not begin to
run until there is a personal representative who can sue and
be sued. Grant v. McDonald (1860), 8 Gr. 468.

The Statute of Limitations does not bar the claim of an claim ofexecutor against the estate of his testator. Ernes v. Ernes "-"to"?.

(1865), 11 Gr. 325. See Crooks v. Crooks, 4 Gr. 615
An acknowledgment of indebtedness by letter written after

the creditor's decease to the person who is entitled to take
out letters of administration to the creditor's estate, and who
does, after the receipt of the letter, take out such letters, is
a sufficient acknowledgment within the Statute of Limita-
tions. Robertson v. BurrUl (1895), 22 A.R. 356.

As against an executor claiming as creditor, any other
creditor may set up the Statute of Limitations. Re Ross, 29
vir. do5.

(«) See pet, p. 681, „ to the effect of thi. Act.
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Under R.S.N.S., e. 177, a. 2, relating to actions against
executors for injuries done by deceafcd, although the action
is brought in the lifetime of the deceased, if he dies before
judgment there can be no recovery against the estate, if six
months have elapsed before the acts complained of and his
death. McDonald v. Dickson (1905), 40 N.S.E. 560.

Legatees entitled to a share of the residue of an estate
are not bound by the accounts and proceedings in an admin-
istration action instituted by other residuary legatees in
which they have not been added as parties and of which they
have received no notice. The judgment in such an action,
however, enures to their benefit, and makes a fresh starting
point in their favour as against the defence of the Statute
of Limitations. Uffner v. Lewis (1899), 27 A.B. 242.

The Statute of Limitations is a bar to a recovery against
executors in respect to any breaches of trust which occurred
more than six years before the action was brought. R.S
1897, c. 129, 8. 32.

A claim was made in certain administration proceedings
on promissory notes which had been assigned to the claimant .

by H., under an agreement which, however, was held void
for champerty and the claimant re-delivered the notes to H.
The six years allowed by the Statute of Limitations had ex-
pired before the notes were thus delivered to H., but not be-
fore the date of the administration order, nor before the
claimant tried to prove on them in the administration pro-
ceedings. It was held that the order for administration pre-
vented the bar of the Statute of Limitations. Re Cannon,
Oates V. Cannon (1880), 13 O.R. 70.

The father of the plaintiff obtained judgment against L.
and R. on October 26th, 1868, and the plaintiff began an ac-

tion against L. and R. upon the judgment on October 22nd,
1888. At that time the plaintiff's father was dead and no
personal representative of his estate had been appointed. On
November 4th, 1889, letters of administration to his father's

estate were granted to the plaintiff, the widow renouncing



wife.
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probate on the same day. Subsequently to that the statement
of claun was delivered, and the action continued against R
alone. R. set up the Statute of Limitations and it was held
that the widow was the person primarily entitled to admin-
wter, and, as she had not renounced when the action was
begun, the plaintiff had, at that time, no status and that the
action failed because of the Statute of Limitations. Chard
V. Rae (1889), 18 O.R. 371.

There is no reason why the Statute of Limitations shoulrf aaimofnot be applied to the claim of a wife against her husbandm the same way as if she were not his wife. Be Starr, Starr
V. Starr (1902), 2 O.L.R. 762.

The claim of one of the cestuis que trust who was entitled
to a life interest in, and who had received the income from
tiie wrongful holder of part of the estate was held barred
by the Statute of Limitations -« against the executors, she
not having received anything from them for six years.
Stewart v. Snyder (1899), 30 O.R. 110.

Land was conveyed by a deed which, although absolute in
form, was intended to operate by way of mortgage, as security
for a debt due from the grantor to the grantee, and the
grantee by his last will, made seventeen years after the date
of the deed, directed that the land should not be sold during
he lifetime of the wife of the grantor, and that if at any
time before the death of the said wife, the grantor should
repay the amount of his indebtedness then the property
should be reconveyed. The grantee died twenty-nine years
after the date of the deed and his wife died two years after
him, having continued in possession of the land down to the
time of her death. Notwithstanding the clause in the will
restraining the executors from selling the land, an action
brought by the executors, after the death of the wife t» re
cover possession of the land was held barred by the Statute
of Limitations Whitman v. HUtz (1906), 39 NSR 230

4066
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CHAPTER XXXII.

OF LEGACIES.

Sect. l.^What is a Legacy

'«8.t«, .„d if the gift i,„,^t .
*'™ " "'"«' "«

leratee(a). ^ " ** " "« »W«1 the residuaor

w a term of the Civil T.«», ^ '«"0W8— Legacy (Legatum)

call a devise 4 laL "^^ "" *''* ^''^'^ ^^ ^° «"•• ^^^^

Will or tesLl; Tllr.'^.fC. ""T "«" ^^ ''^

his testament gives or h» ^'u .
"* '"' '^'•"« « «»«« m

after hi, dece^"
'""*"" '^ ^""^ '^'' '^^ *<> a-ther

-;:^l::;^a:reS^^^^^^^^
^-^'^ -«^ ^- * ^-*or

of context ''legac?' o
" W^cannot be underetood «. «r, ,

residuary legatee"

t«tate(6).
^ "" *PP^^'°^ *» «°ythin» but personal

Words of remission or foririven«» «* j ux
specific legacy which is suhi^^tT

* ^'^* "™«'"* *« a

(«) Tomlins' Uw Dictionary(4th ed.) (1835) "Legacy." ^

277/
^^ ^«<ln>ore, [1907] 2 Ch.
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leJ^y'^tTlT!"'^"'T'''
°'<»"*^ chargeable upon any

to a?nr
"""^ '^

'.
"^"'^ *''''* '"^^^'y' «^ ^'^««*'o° to executors

n ci^« U LT'° T'^'' " ^«*'"«* the executor, of

erect7n7.^
' '°//"«*«°<'«' " ^^S^y to be applied inerect ng a monument to the memory of the testaJ on con-secrated or unconsecrated ground, or for the repai/of such a

dogs. Such a legacy le not a charity, and provided it i« f^come to an end within the limits Jed by the 1 J„^perpetuities, it i8.perfectly valid (h).
^

In the absence of any other direction contained in the

Cihs^'Sirretid r:f*^Ls*^^^^^^^^^
'-''-''' -'' «-

1 tu« residue of his real and personal estatfl Hi«
egacies are charged upon the real estate oTits proceeds bu

^l Zrrf'T''' ^^^'^^ *^« Personalty.The .however, there is a direction topay legacies out of a mixed fund-aswhere real and personal estate is given upon trust for saleand the legacies are directed to be paid out of the proceeds or

stww ''""T
'" ^" ^•'-^-^-nversion,!: CntonBhown of creatmg a mixed fund for their payment-the

legacies are payable pro rata out of the real anTSLnalestate m the event of the ultimate residue beingun^
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W Me White, [1898] 1 ch. 297-
[1898] 2 Ch. 217.

(/) Cf. He Thorley,
[1891J 2 Ch.

«13, and gee per Kekewich, J., in ffe
White, ubi sup., at p. 299.

(y)36aeo.III.c. .'2, 8. 21. As to
what shall be deemeil a legacy within
the intent of the Act, see s. 7, and

Williams (10th ed.) 1770.
(A) He Dean, (1889) 41 C D, 6.52

r.57.
'

(0 Allan r. Gott, (1872) L. B. 7 Ch.
439; Ke Boards, [1896] 1 Ch. 499;
Jle Spencer Cooper, [1908] 1 Cli.
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Sbot. 2.~Di$tinction between General, Specific, Detnomlrative,

and Pecuniary Legaeiea.

A legacy is " general" when it is so given as not to amount
to a bequest of a particular thing or money of the testator,

distinguished from all others of the same kind. A legacy is

" specific " when it is a bequest of a specified part of the
testator's personal estate which is so distinguished. Thus,
for example, "I give a diamond ring" is a general legacy
which may be fulfilled by the delivery of any ring of that
kind

;
while " I give the diamond ring presented to me by

A." is a specific legacy, which can only be satisfied by the
deUvery of the identical subject (A). A specific bequest was
defined by Jessel, M.R., in Bothamley v. Sheraon (I), as being
part of the testator's property itself and a part as distinguished
from the whole of the residue. A bequest of all the testator's

goods and chattels in a particular place or country, he having
property elsewhere, is specific (m). So it has been he'^ that
a testator may, as between the beneficiaries claiming under
his Will, specifically devise his share in freeholds which form
part of partnership assets by giving it in a diflferent direction

to his general share in the business, and in giving effect to the
testator's intention, the business being solvent, the liability to

contribute to the partnership debts will be thrown on the
testator's general share so as to free the specific legacy (n).

Sect. 24 of the Wills Act in effect provides that descrip-

tions of real or personal property the subject of f^tt, prinifi facie

refer to and comprise the property answering to the descrip-

tion at the death of the testator. The application cf this

principle of construction to specific bequests is often attended
with consj-ierable difficulty. If, however, according to the
true construction of the Will, the subject-mattar of the bequest
is not a specific sum, security, or investment, but is described
in such a manner as to be generic—that is, to provide a
genus, or class of objects—it may from its very nature be

(*) WiUiams (10th ed.) 911, 912.

(0 (1876) L. R. 20 Eq. 304.

(»«) See Williams (10th ed.) 92.

(«) Re HolUnd, [1907] 2 Ch. 88.



OF LBUACIEM.

susceptible of increase or diminution during the testator's
life; for instance, a bequest by a testator of his Midland
Railway stock or of his shares m any particular company (o).

In such cases the Wills Act requires something more on the
face of the Will for the purpose of indicating a contrary
intention than the mere circumstance that the subject of
the bequest is designated by the pronoun " my "

(p).

Specific legacies are considered as separated from the
general estate and appropriated at the time of the testator's

death; consequently from that period, whatever produce
accrues upon them belongs to the legatee. Therefore, where
there is a specific legacy of stock, the dividends belong to the
legatee from the death of the testator (q). So, also, bonuses
which accrue after the death of the testator (r).

When a specific legacy is given on the happening of a
contingency the interest upon it, and any accretions to it

before the happening of the contingency, fall into the residue
of the testator's estate, or go to the residuary legatee, or next-
of-kin, as the case may be. But when a specific legacy is

vested at once in the legatee, and the enjoyment only is post-
poned, until the happening of the contingency the interim
interest and accretions go to the legatee («).

It is the duty of executors, as far as possible, to preserve
articles specifically bequeathed, according to the testator's
wish

:
and unless compelled they ought not to apply them to

the payment of debts (t).

It is also the duty of executors to get in all the testator's
estate, whether specifically bequeathed or otherwise; and the
expenses incurred in doing so must be paid out of the general
estate, as part of the expenses of the administration (m).

If pe-'sonal chattels are bequeathed to A. for Ufe, remainder
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(») See He Slater, [1906] 2 Ch.
480, 484

; [1907] 1 Ch. 665, 670.

(/») Per Wood, V.-C. in Goodlad r
Burnett, (1854) 1 K. & J. 341, 347.
For cases where the larger or narrower
interpretation prevailed, see Williams
(10th ed.) 1178, n.(/).

(?) Williams (10th ed.) 1162,

(»•) See Maclaren r. Stainton, (1859)
27 Beav. 460, 462.

(*) Guthrie r. Walrond, (1883) 22
C. D. 573, 578.

(0 Clarke r. Ormond, (1821) Jacob,
loa

(«) Perry v. Medderscroft, (1841) 4
Beav. 197, 204.

Chattels
given in

8acce<sion.
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to B., A. will be entitled to the DosBea ion n# tK j

A sUl for life „( ,hi„g, ,„« ,;,„ „„ ««.«„„„,„ „ ^„

A legacy of quantity is ordinarily a general legacy but

Xri ;iTl '' ^"*"*"^ ^" ^^' nature oTU
fXT;; ;l:,"'";i^^^^^^^^^

reference to a partLar

tive legacy It : /
'^""^

'' '^^^'^ "^ demonstra-uve legacy. It ,8 so far general that if the fund fail th«egatee will not be deprived of his legacy, but wilr^pe^it Lo receive it out of the general personal estate; ye^T^^far specie hat ,uoad the fund it will not be Uablfto a^tewith general legacies upon a deficiency of assets (a).Under some circumstances even Decuninrv uL •

^ specific, as of a certain sum of monTra^c trbaT'"chest; or in the hands of A.; or of .-ac^.l^lnce d^ Zthe tesUtor from his partner on the last settlement between

Lt; hetdr '^' "" ''-'' ''-' "--'^ -' °'
^^-^"

Where sums of money are bequeathed by a testator who

m each place, with a direction that they shall be paid out ofthe assets ,n the respective countries, such a direction wilnot constitute the legacies specific (c).

""'"

(»•) Williams (lOlh ed.) 1127, and
Kte Oonduitt r. Soane, (1844) 1 Coll.
285.

(y) Willianig(lOthed.)I127

(0 Ibid., 912,

(a) Ibid., <J13.

(«) Ibid., 914, and see /f« Grainger
[ia00]2Ch. 7f,6.

^'
W Williams (10th ed.) 914.
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hni\^
'^**'\^"' ^ ***' ^'^^' °^*y ^ -pecifically bequeathedbut where a legacy i. bequeathed out of a debt UwuTt ademonatrative legacy (d).

*

Btoct^nl"' u^lV ^'^""^ °' '°°""^'« 8iven out of a particular^ock. of which the testator was poseessed at the date of the

annuZ/; '"''* " '' " ^'^'^ °"* <" "^^ r«d"eed bankannmt. Bthree perceuts.." the legacy will not be specific but a

niy stock, or m my stock." or " part of my stock." it would

specTficfy)
"'"*"' " '^°"^°'«" " ^'-« /->

There may be a specific bequest of stock, of which a testatorIB not possessed at the making of his Will but of whth tmay be possessed at his death (,). The Wills Act briZ downthe specihc bequest tu the date of the testator's death"'Every dev.se of land is specific; and a residuary deviseremams specific notwithstanding s. 24 of the Wills aJ T'^
makes the Will sneak a« if if \Ja i

Wills Act, which

»«*„ ,u 7 ' ^ ^ " '* ^'^ •^^e" executed immediatelybefore the death of the testator (j).

"imeuiateiy

are^h?'".''^*"''"
^" "°* ^'''^' '^'^'^ ^'^^^ they

urns out • th ' 'f ;" '""'°« P*y°^«"* *« P«--« ofsums out u the proceeds of real estate may show an intention

::^Tx^TTrT^ '•-'-' - "'-
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Every devise
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specific.
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legacies

charged npon
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out of pro-
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of land

00 VV.Ilwms (loth ed.) 921 ; Camp-
bell r. Graham, (1830) 1 R. & M. 453

(«) Williams (10th ed.)»18; Kirby
' ^°"'^r. (1799) 4 Vcs. 748, 7.-.0

(/) lie Pratt, [1894] 1 Ch. 491
i9) Williams (loth ed.) 919.
(A) Bothamley r. iShewon, (1875)

L. P.. 20 Eq. 304.
'

(0 Hensman v. Fryer, (1867) L K
3 Ch. 420

; Lancefield r. ImmWen
(1874) L. B. 10 Ch. 136.

'

(*) Williams (10th ed.) 922.

(0 Page V. Leapingwell, (!8I2) 18
vcs. 46.S, and ttapoit, p. 512.
(w) Dickin r. Edwards, (1844) 4

Hare, 273, 276.
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ment.

If 8 Bpeoiflo interest is given in a real or personal estate
It will not l« affected by a general charge of legacies; for
where there i> a apecific legacy or devise, the presumption is
that it is the intenUon of the testator that the legatee or
devisee shall have it in its integrity and a general charge,
which in terms may comprehend the specific bequest or devise,
IS not sufficient of itself to show an intention to take it away («).

The fact that a specific legacy is given, or a specific part of
the personalty excepted, out of a general residue, does not
make a gift of that general residue specific (o).

Nor is a general residuary clause the less general because
it contains an enumeration of some of the particulars of which
it may consist (p).

SacT. 8.^0/" Cumulative Legaciei.

WheUier or not a second legacy to a legatee is to be regarded
ah a mere repetition of the first bequest or as an additional
and cumulative benefit seems to be governed by the following
rules of construction (q) :—

let. Where there is no internal evidence of intention, the
following propositions of law appear to be established :—

I. If the same siiecilic thing is bequeathed twice to the
same legatee in the same Will, or in the Will and again in a
codicil, in that case he can claim the benefit only of one legacy,
because it could be given no more than once.

II. Where two legacies of quantity of equal amount are
bequeathed to the same legatee in one and the same instru-
ment, there also the second bequest is considered a mere
repetition, and he shall be entitled to one legacy only (r).

III. Where two legacies of quantity of unequal amount are
given to the same person in the same instrument, the one is

(») Conron r. Conron, (1858) 7
H. L. C. 168,

(«<) B« Ovey, (1882) 20 C. D. 67fi ;

S. C.nib noni. Robertson r. Broadbent,
(1883) 8 App. Cas. 812.

(y) WiUiams (10th ed.) 92.5, and
see Theobald on Wills (7th ed.) 226 as
to when, after enumerating particular!*,

general words may be restricted to
things fJ1ltl^^^m geHtrit.

('/) Williams (loth e.1.) 10.S5 et $fq. ;

Hooley r. Hatton, (1773) 1 Bro. C. C.
390, n., referred to in Wilson v.

0'I.eary, (1871) L. R. 12 Eq. 625. 631.
(r) See also Hnbbanl r. Alexander

(1876) 3 C. D. 7.38.
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not merged in the other, bat the latter .hall be regarded ae
cumuUtive, and the legatee isenUtled to both (.).

IV. LaaUy. where two legaciea are given $implieUtr to the•ame legatee by different in.tramente, in that caw. alw. the
preeamption is, that the latter is cumulative, whether it.amount be equal or unequal to the former (<).

2ndly. Where there i. internal evidence of the intention of
the testator.

In these cases it becomes a question of construction. A
codicU 1. professedly an addition to the Will («). but a codicil
may be a mere copy of another and intended as a substitu-
tion (x). Where theie are two intruments. and the testator
caU. both hi. last Will, and they are both admitted to probate,
still the general scope of both must be looked at to we if
substitution is intended (y).

If in two instruments the legacies are not given impliciter,
but the motive of the gift is expressed, and in both the instru-
ments the same motive is expressed, and the same sum is
given, the Court considers the two coincidences as raising a
presumption that the testator did not. by the second instru-
ment. mean a second gift, but meant only a repetition of the
former gift. The Court raises this presumption only where
the double coincidence occurs of the same motive and thesame sum in both instruments. It wiU not raise it if in either
mstrument there be no motive, or a different expressed,
although the sums be the same; nor will it raise it if thejame motive be expressed in both instruments, and the sums
be different («).

Where Courts of Equity raise a presumption against the
apparent mtention of a testamentary instrument, they will
receive evidence to repel that presumption, so that where
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(0 See also Curry r. Pile, (1787^ 2
Bro. C. C, 226,

(0 See also Wilson v. O'Learv
(1872) L. B. 7 Ch. «8, 454.

(«») CressweU r. CressweU, rises')
L.B. 6Eq.69.

^
(•) Chichester v. Ouatrefages,

[1895] P. 186.

(y) Tuckey r. Henderson, (1863) 33
Beav. 174; In the Estate of Bryan,
[1907] P. 125, 128.

(0 Hurst r. Be«!h, (1S19) 5 Hadd
361, 358.
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the Court raiiM the preeuaption ugainit the intenUon of •
double gift, by reaM>n that the urns and the motive are the
leme in both instrumenta. it rill receive evidence that the
teeUtor actually intended the double gift he haa expreawd (a).

Sbct. 4.-0/ Substituted and Added LegaeUs.

A> a general rule where one legacy ia given aa a mere
BUbatitution for another, the substituted gift is subject to the
incidents of the original one, although it is not so expressed
in the testamentary instrument (i).

So added legacies shall, generally speaking, be subject to
the same conditions and incidents as those to which they are
added (c).

•'

But although this is the general rule, the Courts do not
follow It where its effect would be to introduce such limita-
tions as would convert a gift in its terms absolute into one of
a life estate only, and speaking generally, it would seem there
.8 no substantial authority for applying the rule to any case
but the simple one where the alteration is intended to apply
to the amount of the legacy only (rf).

With regard to added .gacies. if the testator directs that
the legacies in the body of his Will shall be free of legacy duty
and at a later date adds a codicil giving pecuniary legacies
stmpUctier, without any provision as to payment of legacy
duty, there would seem to be no presumption that if one of
the legatees under the codicil happens to be a legatee under
the WUl his legacy under the codicil is to be paid free of legacy
duty while the others are not (c).

(o) Hunt r. Beach, (1819) 6 Madd.
Stl, 358.

(») William. (10th ed.) 1040; and
see Jte Boddington, (1884) 26 C, D
68S, 689, per Ld. Selborne.

(c) Willianw (lOth ed.) 1041.

(<0 Re Boden, [1907] 1 Ch. 132, 149i
per Fletcher Moulton, L.J. ; ibJoMph,
[1908] W. N. 169, C. A., reTer«ing(1908)
lCh.599.

(«) Ibid.



CANADIAN NOTES.

Pecuniary legacies not chanred on land are primarily
payable out of permnal eatate unless directed to be paid out
of a mixed fund, in which case they are payable pro rata
as set forth in the text. Toomey v. Tracey (1883), 4 O.R.
708; Re OilchrUt (1876), 23 Gr. 524; CaUaghan v. Homll
(1897), 29 O.B. 329; i?H, v. EUm (1871), 1 N.S.R. 173; David-
ton V. Boomer (1871). 18 Or. 475; Johnson v. Denman
(1889), 18 O.R. 66; Totten v. Totten (1890), 20 O.R. 505 ;>

He Pier, (1877), 11 N.S.R. 358; In re BaUey (1904), 6
O.L.R. 688. But there may be an implied charge of legacies
upon real estate. Stewart v. Dick (1884), 10 P.R. 411 Clark
V. Clark (1870), 17 Gr. 17. Robson v. Jardine (1873), 22
Gr. 420; Ilellem v. Seven (1876), 24 Or. 320; Confederation
We V. Moore (1889), 6 Man. R. 162; Mauson v. Rots, 1
B.C.R., Part II., 49; Gray v. Richmond, 22 O.R. 256,

A specific bequest is exempt from contribution towards
payment of pecuniary legacies. Augustine v. Schrier (1889),
18 O.R. 192; Rudd v. harper (1888), 16 O.R. 422.
A direction that a legacy shall be paid out of the annual

produce of a farm devised to another, or as the executors
should deem best, makes it a charge on the farm notwith-
standing the concluding power to executors. CaUaghan v
Howell (1897), 29 O.R. 329.

For instances of a demonstrative as distinguished from Demonrti*.
a ^ecific legacy, see Day^ v. Harris (1882), 1 O.R 147- Re "^
Logan (1886), 4 Man. R. 19.

'

'"^*^-

Legacies paid out of a mixed residue are a charge on the
land. Young v. Purvis (1886), 11 O.R. 597; Moore v. Mel-
lish (1884), 3 O.R. 174.

A bequest to an executor in one clause of a will of the in-
terest in certain funds to compensate him for his trouble and
expense in attending to the will, and a bequest to the same
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"Estate."

IIZIZ'1\'^'''^"'
"''"^ "' *^^ P*' ""»'»« '<" travelling

(^6)% 0^ /r " """ ^"''^ '^"•- ^^'** ^- ^--
A legatee is entitled to take both a pecuniary gift and a

reaidue. whether given in a will or in a combined will and
oodicl. and the construction of a particular residuary giftM not affected by the presence or absence of a general resi-
duary gift Ball V. Rector and Churchwarden, of the Church
Of the Aacenaton (1883), 5 O.R. 386.

A direction that, in the event of the estate being insuffi-
cient to pay certain pecuniary legacies, they shall abate pro-
portionately does not charge them on the residue; the word

n^?.r tT^'""^
'° "*" connection personalty. Re FairUy

(1895) 1 N.B. Eq. 91. But where a testator directed his
debts to be paid out of his "estate." and bequeathed all his
personalty to his wife and directed his executo« to se". .uch
portions of his "property" as should be necessary to pay
debts and to give title," it was held that the personally wm
exonerated. Harrold v. Wallis (1863), 10 Gr. 197.

Where a testator bequeathed shares' in a compaay, upon
which there were calls due for which he might have been
sued m h» lifetime, the legatee was held entitled to have the
calls paid out of the general estate. Manson v. Ross (1884)
1 B.C.R., Part II., 49.

^ >^

A testatrix bequeathed the interest of $4,500 to her son
Robert and provided that "it is my will that my son Robertw to get no benefit from my estate except as provided in this
will, the provision herein being made in lieu of any sharem the insurance on my life." Two policies of insurance
formed part of the estate, and a third, for $2,000, payable
to her three sons (one of them Robert) was in force at the
time of her death. Street, J., after stating that mere general
words are insufficient to raise a case of election against a
legatee or devisee, held that the plaintiff need not elect but
was entitled both to the interest on the $4,500 and his share
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of the $2,000 policy which was not aaseta of ihe estate. King
V. TorstoH (1895), 27 O.R. 1. And see Mutchmor v. Mutch-
mor (1904), 8 O.L.R. 271.

Mere misdescription of the legatee will not defeat the
legacy. Reeves v. Reeves (1908), 12 O.W.R. 124.

Where a legacy payable out of the shares of a company
18 reduced by a codicil, and the amount of the reduction is
given to another, it is payable out of the same shares. Smith
V. Seaton (1870), 17 Gr. 397.

A provision purporting to defer the enjoyment of insur-
ance moneys beyond the time at which the beneficiary attains
the a^ of 21 is ineffective, notwithstanding the Insurance
Act, R.S.O. 1897, ch. 203. In re Canadian Home Circle,
Eliza Smith Case (1907), 14 O.L.R. 322.

Where a sum intended to be given by a legacy is left
blank in the will, the legatee takes nothing. Brewster v
Foreign Mission Board, 2 N.B. Eq. 172.

A legacy of a sum of money for life is an absolute gift.Re Chapman (1902), 4 O.L.R. 130.
As to what win constitute a specific legacy, see the judg-

ment of Mere- th O.J., i„ Re Moyer (1907), 10 OWR 3
where the mc t definition of a specific legacy is quoted!A bequest testator's chattels, in unrestricted terms
will include a mortgage. Re McMillan (1902), 4 O L R 415

Where a testator gave to his daughter one-fourth of a
share m his estate, on certain terms, and by a codicil gave
her that share or division of my estate as referred to in a
former will in land," it was held that the devise was sub-
stitutional for the bequest It was also held that the daugh-
ter took an estate in fee, and not one subject to the incidents
of the original gift in the will. In no case of substitutional
gifte has It been held that the subsequent gift is to go to the
parties entitled under the subsequent limitation of the former
gift. Scott V. John (1882), 4 O.R. 457.

A bequest of "plate, plated goods, books, pictures, to-
gether with all accounts, pape«, and effects that might be inmy possession at t!.e time of my death." is specific and there

414c
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being no residuary disposition the residue of personalty is

undisposed of. McKidd v. Brown (1856), 5 Or. 633.
"A bequest of an annuity to a widow, and subject thereto

a bequest of a blended fund to a legatee, with the provision
that if he died under thirty the fund should be distributed
accordingly to the Statute of Distributions, entitles the widow
to her annuity as well as her share under the Statute of Dis-
tributions. Re Quimby (1884), 5 O.R. 738."



CHAPTER XXXm.

OF THB FAILUBB OF DEVISKS AND BBQUBSTS.

Sbct. 1.-0/ Lapte.

Unlbss the legatee survives the testator the legacy given
to him is extinguished (a).

If a person bs not been heard of for seven years there is

a presumption of law that he is dead ; but at what time within
that period he died is not a matter of presumption, but of evi-
dence, and the onut is on the person who claims a right to the
establishment of which that fact is essential (6).

The cases of WiUiamton v. NayUn- (c), PhUipa v. Philipa (d),

and In re Sowerby's Ti-ust{e), have established the rule that,
if the Court finds, upon the construction of the Will, that the
testator clearly intended not to give a mere bounty to the
legatee, but to discharge what he regarded as a moral obliga-
tion, whether it were legally binding or not, and if that
obligation still exists at the testator's death, there is no
necessary failure of the testator's object merely because the
legatee dies in his lifetime ; and therefore death in such a case
does not cause a lapse (/).

Although the addition to the name of the legatee of the
words "and his executors, administrators and assigns" will

not prevcat a lapse should the legatee die in the lifetime of

the testjitor, such words being considered words of limitation

only (g), yet where there is a bequest to A. " or his personal
representatives," or to A. "or his heirs," the word "or"

Legatee
must surriTe
testator.

Except where
legacy in-

tendeid in dig-

chaige of a
rnoTiU obliga-
tion and not
mere bounty.

Addition of
" and his

executors,

administra-
tors and
assigns" does
not prevent
lapse, but the
word "or"
may imply
substitution.

(«) Williams (10th ed.) 956.

C») B« Pheni's Trusts, (1869) L. R.
6 Ch. 189, 162 ; At Rhodes, (1887) 36
0. D. 686; Act Benjamin, [1902] 1

Ch. 723 ; 9» Aldersey, [1906] 2 Ch.
181 ; and see ante, p. 71.

30.

(0) (1838) 3 Y. 4 ColL Ex. 208.

(<0 (1844) 3 Haie, 281.

(«) (1866) 2 K. & J. 630.

(/) Bterens «. King, [1904] 2 Ch.

(g) See poH, p. 660.
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generally speaking, ImplleB a substitntion so as to prevent

a lapse (/().

The law was settled in the case of Chriitophenon v. Naylor{i)

that where there is a gift to a class and then a sabstitationary

gift to issue of the share of any one of the class who should

die in the lifetime of the testator, no one can take under the
ent must be . .

living at date substitutionary gift who is not able to predicate that his

° '
'

parent might have been one of the original class, and, conse-

quently, if the p.»rent was dead at the date of the Will, and

therefore by no possibility could have taken as one oi the

original class, his issue are not able to take under the sub<

stitutionary gift (k).

Where, however, there is an original substantive gift to

two classes of legatees, first, to the children of a legatee for

life, living at the time of his decease ; and, secondly, to the

issue of such of them as shall be then dead leaving issue, the

issue of a child who was dead at the date of the Will may be

entitled to a share (l).

A gift is never to be construed as contingent unless the

context requires it: consequently, where there is a gift to

^2!^".*"* children as should be living at the death of a tenant for life,
rccjuircs it*

but if any should then be dead leaving issue such issue should

be entitled to their parent's share, the fact that the gift to the

parent was contingent does not affect the gift of the issue,

which is an independent gift, and issue of a child dying before

the tenant for life would take a vested interest, although each

issue should die before the tenant for life (m).

The rule as to lapse in the event of the legatee dying in

the lifetime of the testator is equally applicable to an appoint-

ment under a testamentary power (n).

Seeut, where
there is an
original sub-
staDtive gift

to the two
classes of

legatees.

Gift not to be
construed
contingent

Bule at to

lapse applies
to appoint-
ment under
testamentary
power.

(A) Williams (10th ed.) 969, and see

ante, p. 215.

(0 (1816)1 Mer. 320.

(i) Per Kay, J., in Re Webster's
Estete, (1883) 23 C. D. 737, and see

He Wood, [1894] 3 Ch. 381, 387 ; Re
Qorringe, [1906] 1 Ch. 319 ; [1906] 2
Ch. 341 ; [1907] A. C. 226 ; ife Cope,

L1908]2Ch. 1.

(0 WUliam8(10thed.) 960, referring

to Tytherleigh r. Harbin, (1835) 6
Sim. 829 and other cases.

(to) Martin *. Holgate, (1866) L. R.
1 H. L. 175 ; Re WooUey, [1903] 2
Ch.206.

(») Okc r. Heath, (1748) 1 Ves. Sen
136.
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Where a legacy is given to two persona as joint lenantH,
and one of the legatees dies in the lifetime of the testator, the
entire legacy goes to the survivor, and consequently there is
no lapse.

Moreover, there is no lapse by the death of a legatee in the
ifetime of the testator where the Will contains an express
limitation over to survivors (o). Whether accruing as well as
origmal shares pass under a survivorship clause in a Will
depends on whether the testator intended the disiiosition as of
an aggregate fund or of separate lp<?aoie8 (p).

If the legatees take as tenants in common, and one of the
legatees dies in the lifetime of the testator, his share will lapse
unless the legacy is given to them as a class gift, in which case
those of the scribed class who survive the testator take the
whole (7).

Prima fa^ie, a class gift is a gift to a class consisting of
persons who are included and comprehended under some
general description and bear a certain relation to the testator.
But it may be none the less a class because some of the
individuals of the class are named. For example, if a gift is
made to all my ihews and nieces including A., or to C. and
all other my nephews and nieces, or to four named daughters
of the testator and all his afterbom daughters, or to the
testator's niece A. and the child or children of his sister B.
who should attain the age of twenty-one years equally to be
divided among them as tenants in common, in all these cases
there would be a class gift (»•).

There may also be a composite class, such as, for instance,
children of A. and children 0* B. On the other hand, a gift to
A. and all the children of B. is prima facie not a class gift («).

Another principle is that all the interests of members of
the class must vest in interest at the same time. For instance,
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(«) Uackinnon v. Peach, (1838) 2
Kean, 666 ; Williams (10th ed.) 966.

CP) Worlidge ». Churchill, (1792) 3
Bro. C. C. 4S6 ; Williams (10th ed.) 966.
As to the meaning of "surrivor," see
^Bowman, (1889) 41 C. D. 526, 531

;

E.

King r. Frost, (1890) 16 App. Cas. 548
;

Inderwick r. Tatchell, [1901]2 Ch. 738.

(?) See Williams (10th ed.) 963.
(r) Kingsbaiy r. Walter, [19011

A. C. 187, 192.

(0 IbiJ.

n I
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if there is a gift to A. for life and afterwards to B. and the
children of C, the class mast vest in interest at the death of
the testator, although it is capable of enlargement by the birth
of subsequent children of C. during the lifetime of the tenant
for life.

On the other hand, a gift to A. for life and at his death to
be equally divided between his surviving children and the
testator's niece Rosamund, is not a class gift since only those
children who survived the tenant for life would have taken,
wheroas Rosamund's interest would have become vested at the
testator's death. But if the gift were to A. for life and at his
death the property to be equally divided amongst his children
and the testator's niece Rosamund, or such of them as shall
survive the tenant for life, making them all vested interests at
the same time, it would be a class gift («).

If a fund is given in trust for a class, some of the memberH
of which may by possibility attain vested interests in it after
the period limited by the rule against perpetuities, the gift is

void not only as regards them, but also as regards all the
members of the class. The principle is that yon cannot
ascertain the share of any member of the class without taking
into account the members bom after the expiration of the legal
period

;
the rights of all the members of the class would be

affected by the consideration whether or not some of them
were bom within the legal period. But this reasoning does
not apply where the question is not as to the amount of the
share or the period when the class is to be ascertained, but
only as to a mere restriction which is to apply to each share as
and when it comes into existence (u).

For instance, it has been held that a proviso for settlement
of shares must be construed as applicable to each share
fleparately, and that although it would have been void for

remoteness in the case of daughters bom after the death of
the testator, it was valid in the case of a daughter born in his
lifetime, and that she was entitled to a life interest in the

(0 Kingibury r. Walter, ubi. tuji,,

Ai
i>. 194.

(«) He Ghune, [1907] 1 Ch. 276, 280.
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fund (X); and a provision that the daughter should take withoutpower of anticipation is also vaUd (,i)

°'

Where there is a gift of a share of residue to a leeatee witha d.rectu>n that the share shall .. stained b^ hfrusts

•^^etharl " wa"st° 7' "T "'^**'«^ ^^ *»»« -P---
share wh!h l .7 *" ""^"^^ P*'* °' *»^« ««t»te. or the

the t!If
th« legatee would have taken had he s;rvived

trust^tr- .t?
'"'"" "" ^* ^°"'^ »- -I'i-t to hetrusts but xn the latter it would lapse by the death of thelegatee In ascertaining the sense in which the words areUBed the whole Will must be regarded (.)

Sect. 88 of the Wills Act provides " that where any personbeing a child or other issue of the testator to whom a^real or pex-sonal estate shall be devised or bequeathed forany estate or interest not determinable atT before thedeath of such person shall die in the lifetime of the testateeavmg zssue and any such issue of such person shalTte

or bequest shall not lapse, but shall take effit as Tth^

bylVwni " '°''
"°'"^ * ""*^"y •'^^"«- «»>*» appear

l.J^l^'" fl?^"°°'
'°'' "" *« P"POB«« ot the WiU. thelegatee must be taken to have survived the testetor (a).

If the child or other issue, while living, entered forvaluable consideration inte any contract with reLnd t^ su^hproperty (as. for example, by way of sale or mortg^or byway of covenant in a marriage settlement), by sur!;ntr.^Ithe property will be bound
; so also if he made a Will by whThuch property is. by appropriate language, disposed o^d^er

KSr^ °^T-"'
''^ P"^'*^ ^" P-« --^r suchdisposition (b)

;
and being property of which he was competent

B K 2
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to diHitose of it is liable to estate duty as property passing
on his death (r).

Although this section applies to a testamentary appoint-
ment in the exercise of a general power, by reason of s. 27
which makes the subject of a general power part of the
property of the testator, yet it does not apply to an appoint-
ment under a special power (d).

Further, this section has no application to a gift to children

or other issue as a class («) ; even though, in the events which
happen, the class should consist of but one individual (/).

Where giftii

arc distinct

leftatee may
disclaim the
onerous and
Uke beneflt,

»WT»*, where
giftit arc not
distinct

:

unless context
shows
contrary in-

tention.

Qeueral
devise and
beqnsst u()oii

trust for per-

sons in

succession

treated as one
aggregate
property.

Sect. 2.-0/ Diaclaimer.

Where there are two distinct gifts to the same person, one
being onerous and the other beneficial, piinui facie the donee
may disclaim the onerous gift and take the other {g).

If, however, onerous property and beneficial property are
included in the same gitt, prima facie the legatee cannot dis-
claim the onerous and accept the beneficial, he must take the
whole gift or none (/<).

This prima facie rule may be rebutted if the Will manifests
a suflScient intention of the testator to the contrary (i).

Where a testator gave all his real and personal estate,

without reference to specific parts, to trustees upon trust for a
tenant for life and remainderman, and one estate included in
the gift was unincumbered and anoilier incumbered, it was
held that the equitable tenant for life could not accept the unin-
cumbered estate and refuse the other, and that for the purpose
of the construction of the Will it must be treated as one aggre-
gate property given to her for her life, and the interest upon
the charges on any part ought to be paid out of the aggregate
income of the whole {k).

{e} Re Scott, [1901 ] 1 K. S. 228, 23K.

(«0 Holyland r. Lewin, (1884) 20
C. D. 266, 272.

(f) Olney r. Bates, (1855) 3 Drew,
819; Browne r. Hammond, (1859)
Johns. 210; He Harvey (Sir E.),

[1893] 1 Ch. 567.

(/) lie Harvey (Sir B.). *bi ntp.

(g) Guthrie r. Walrond, (1883) 22
C. D. 573.

(A) Ibid.; lie Hotohkys, (1886)32
C. D. 408.

(0 Ibid.

(*) lie Hotchkys, *«« nup.
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So where freehold property is devised in strict settlement
and leaseholds are given on the same trusts, the gift m, so far
as the diflference in the nature of freeholds and leaseholds will
admit, given as one with the freeholds. The division of the
gifts into two is simply a proper mode of conveyancing in
carrying out one aggregate gift to the same persons so far as
the law will allow. What is given is .the net result of the
whole. Therefore since Locke King's Acts the aggregate
charges are by the collective devise thrown on the aggregate
lands in exoneration of the testator's personal estate (/), and the
tenant for life is hound out of the whole rents and profits to
keep down the interest on charges on all the estates (hi).

The same rule will apply although the gifts are in two
diflferent imrts of the Will and of such absolutely distinct
natures as a leasehold house and an annuity, if, on the con-
struotion of the Will, the Court detennines that it is the
intention («).

Sbot. 8.-0/ Election.

The foundation of election is that no one shall claim Principle

ander and in opposition to the same instrument (o). The
*^^'

main principle is that there is on obligation on him who
takes under a Will or other instrument to give full effect

to that instrument under which he takes a benefit ; and if it

be found that thot instrument purports to deal with some-
thing which it was beyond the power of the donor or settlor to
dispose of, but to which effect can be given by the concurrence
of him who receives a benefit under the same instrument, the
law will impose on him who takes the benefit the obligotion of

carrying the instrument into full and complete force and
effect (p).

The doctrine of election is sometimes called the doctrine of a doctrine of
compensation {q). If a person whose property a testator °i°"P*""*"

(0 Ji* Barou Kciisingtoo, [19021 I

Cli.203.
"

(•0) Frewen r. Law Life Aaeuranuc
Society, [1896] 2 Ch.611 ; Honywood
r. Honywood, [1902] 1 Ch. 347.

in) Pet Farwell, J., in Vfe Barou

Kensington, ubi mp., at p. 209.

((») Bug. on Powers (8th ed.) p. 676.

(/<) Per Ld. Hatherley in Cooper v.

Cooper, (1874) L. H. 7 H. L. 63, 69.

iq) Pickersgill r. Hodger. (1876) 3
CD. 163, 173.
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affects to give away, takes other benefits ander the fcame Will,
and at the same time elects to keep his own property, he must
make compensation to the person affected by his election to
an extent not exceeding the benefits he receives (r).

The obligation, however, is confined to confirming the
instrument so far as he is able. The equities of the parties
must be determined according to the state of circumstances aa
they existed at the testator's death, and if at that tune there is
nothing which he can give up, no case of compensation can
arise, as there is no choice and he merely takes under the
Will(«).

In applying the doctrine it makes no difference whether
the person on whom the obligation rests to make compensation
derived his title directly under the Will of the testator or by
virtue of s. 88 of the Wills Act (1 Vict. c. 26) as being a child
of a legatee who has died in the lifetime of the testator (f).

A devisee claiming by the Will is not precluded from
enjoying a derivative interest to which he is entitled at law
under a legal estate taken in opiwsition to the Will ; thus, a
husband may be tenant by the curtesy of the estate tail held
by his wife against a Will under which he accepts benefits («).

The doctrine applies whenever a testator gives property by
design or by mistake which is not his to give, and gives at the
same time to the real owner of it other property (x).

The principle has been applied where the first gift is made
purporting to be in execution of a power, so that, if under a
power to appoint to children, the donee of the power appointe
to grandchildren, which is bad, and the children who are
entitled to claim by reason of the badness of the appointment
also take under the Will other property, the grandchildren are
entitled to put them to an election. But the rule is appUed
only as between a gift under a Will and a claim dehors the

(»•) Rogers r. Jones. (1876) S V. D.
6«8.

(«) Be Lord Chesham, (1880) 31
C. D. 466.

(0 Pickersgill r. Rodger, uhl imp.

(«») Dillon r. Parker, (1818) I Swan.

3ri9, 408, n., but bee jw Ld. Hatherley
in Coo|)er r. Cooper, (1874) L. H. 7
H. L. 53, 6».

(J-) Wollaatonr. r ng, (1869) L. R.
8 Eq. 166, 173.
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Will, and advorse to U, and is not to be applied aa between one
clause in a Will and another clause in the same Will. Conse-
quemly, where a testator by his Will exercised a power of
appointment over a settled fund in a manner which as to por-
tion of the fund was void for remoteness, and made a valid
residuary appointment of the fund, which took up the portion
badly appointed, the residuary appointees were allowed to
retain both benefits, because they took both as appointeeH
under the Will itself without calling in aid any other
instrument or any adverse title (i^).

Where a Will exercises a power under a settlement and
disposes also of the testator's own property, in applying the
doctrine of election it is material to consider whether the
appointment fails because it offends some rule of law, or
because it offends the construction of the power. The doc-
trine will not be applied for the purpose of enabling the
testator to evade a rule of law founded on public policy, as for
instance the rule against perpetuities (z).

The doctrine of election rests on the presumption of a
general intention in the author of an instrument that effect

shall be given to every part of it, but this presumption is

rebutted by the declaration in the instrument itself of a
particular intention inconsistent with the presumed and
general intention, as for instance where the benefits which a
married woman derives under the instrument which puts her
to her election are expressed to be without power of onticipo-
tion, for under such circumstances if the doctrine of election
and compensation applied she would be depriving herself of
the benefit of that which the testator intended should be
inalienable during coverture (a).

In Hamilton v. Hamilton (6), North, J., decided that a
benefit given to a married woman without power of anticipa-
tion would be available for compensating others disappointed
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Of) WoUaiton r. King, uU tup.

(0 Re GliTer's Settlement, [1906]
1 Ch. 191 ; Be Beale'a SetUement,
[1905] 1 Ch. 256 ; Be Wright, [1906]

2 Ch. 288.

(a) Be Varclon'g Trusts, (188.5) 31
C. D. 275,

(») [1892] lCh.396.



424

InoipMll/
srUni from
iafMioyor
ooT«itar«iiot
iiifloient to
axelnds
doetrine.

Intention of
testator miut
be numlfeet..

Iffactof
iraerai (leviws

or bequest.

Doctrine
applicable to
all inconsis-

tent interestH

whether
immediate or
contingent.

What
amounts to an
election.

BXHCVTORS.

Kek^wLh J KM u^^T ^"' •" '"'"" ^' ^''-'"•W

«n Z.;i ' •* *^' *••• "-*"'"* °" .nUdpation nhowL^«n ntenton «ncon«.tent with the .ppliction of Ih. doctrine

by Ihe married woman .abeequently becoming di««vert

on the part of the person pat to his or her election i. not
.ufflc.e..t to exclude the application of the doctrintm i "suchca-e. the Court will make the election for the benefit of the|..nt or married women, and bind the interest of the ^r^

The intention of the testator to dispose of property which in
not h.8 muHt he manifest, and it is difficult to apply the doc-
tnne o election when the testator has some interest in the
eHtate disposed of though not entirely his own (e).

So a general devise or bequest is insufficient to show an
intention to include therein the property of another person,and evidence of intention in this respect dehor, the WUl is
inadmissible (/).

The doctrine of election is applied to interests in resiMJct,
not of their amount, but of their inconsistency with the testa-
tor 8 intention, and therefore it is applicable alike to intereste
iinmediate, remote, contingent, of value, and not of value (*/).

The act« of a party bound to elect between two inconsistent
rights in order to constitute election must imply a knowledge
of the rights and an intention to elect

; possession being under
the circumstances equivocal, as referable to either right, but
the execution of deeds containing recitals of the character in
which the party claimed and the exercise of a power to dispose
of the estates in that character, amount to conclusive evidence
of election (/i).

W [1901] lCh.361.
('0 Jte Ld. Chesham, (1886) 31 C

n. 4fi(5,472.

(«) Dillon r. Parker, (1818) I Swan.
3.'<!t, ins, n.

(/) Ibid, ; Clementson r. Gandv,
(1836) 1 Keen, 309.

(?) Dillon r. I'arker, xbi. »hu.,
407, n.

(A) Dillon r. Parker, iihi tup.
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The amount of comiNtniAtion payable to the pentoni dis.
appointed by the election is to be aaoertained ait at the date of
the death of the teittator. and not a« at the time when the
election is made(i). mere the penon electing to renou.ice
the Will haH l>een in posaeHsion. there muat be a retroHpective
account of renti and profit*, and an account of numH expended
for melioration of the estate, which muHt be reimbur8e<l (A).

Persons electing against the Will must compensate others
also so elecUng against the Will, and the compensation pai.l
to the latter must be included in the benefits received by them
under the Will (/).
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Sect. 4.-0/ Juialid Deiiaet and lieqiuttt.

(1) Bfqiieit to atte$tin(j icitneu or to hi$ or her wife or hiiilHtiul.

With regard to Wills mado on or after Ist January,
1888, 8. 15 of the Wills Act, 1887 (1 Vict. c. 26), enacts " That
if any person shall attest the execution of any Will to whom
or to whose wife or husUnd any beneficial devise, legacy,
estate, interest, gift, or appointment, of or affecting any
real or personal estate (other than and except charges and
directions for the payment of any debt or debts) shall be
thereby given or made such devise, legacy, estate, interest,
gift, or appointment, shall, so fur only as concerns such
person otlesting the execution of such Will, or the wife or
hiihUnd of such person, or any person claiming under such
I)erson or wife or husband be utterly null and void, and
Buch person so attesting shall be admitted as a witness to
prove the execution of such Will, or to prove the validity
or invalidity thereof, notwithstanding such devise, legacy,
estate, interest, gift, or appointment menUoncd in such'
Will."

This statute makes void a devise or bequest to an attest- Bequest void
uig witness although there are sufficient other attestinc I"**?,"*'

witnesses to the Will (w).
•-"*""»-

(•) Be Hancock, [1906] 1 Ch. 16.

(*) Oretton r. H*w»rd, (1818) 1
Swan. *09, iU ; JU Hancock, nbi muj,.

(0 ifo Booth, [11(06] 2 Ch. 331.

(*») VVigan r. Bowland, (1863) 11
Hare, 167.

other luf-

flcient attest-
ing witncssi-s.
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\\l.en a teatator has signed his name in the presence oftwo witnesseH. and at his request they attest his signature,
the execution is complete; and if a third i,erson afterwards
adds h.s name, the Court will not come to the conclusion,
without cogent evidence, that that third person signed as an
attesting witness. If the name is not the name of an
attesting witness, it is not a part of the Will, and ought
not to appear in the probate (h).

The attestation must be of the same instrument whereby
the beneficial interest is given. Consequently, a bequest of
a legacy by a Will is not void because the legatee attests
a codicil which gives him nothing, nor does a residuary
egatee lose his title by attesting a codicil which by revoking
legacies indirectly benefits him by increasing the residue (o).

Although a gift by a valid Will to an attesting witness is
void, such gift may be rendered effectual if the Will is repub-
ished by a codicil referring to the Will, but not attested by
J.e legatee, and this benefit will not be lost to the legatee by

Ins subsequent attestation of a second codicil (p)A benefit given by a Will is not rendered void under s. 15
or the Act by the subseqnent marriage of the beneficiary to an
attesting witness (q).

To come within s. 15 the interest given to the attesting
witness or his or her wife or husband, must be a beneficial
interest

;
a devise or bequest to an attesting witness as trustee,

either for others named (r). or for the purpose merely of direct-
ing the disposition of the legacy (.). is not void under the
section.

The benefit given to the attesting witness or to his or her

treated for the purpose of construcUon, in ascertaining the
mteretts of other beneficiaries under the Will, as struck out ol

(») In the OoodHof Sliarman, (1869)
I- K. 1 l'.4D.66l,663.

(<<) Ournev r. Guiney, (1856) 3 Dr.
2<)K.

(/') Jlf Trotter, [1899] 1 Ch. 784.
(?) Thoriw r. Beutwlck, (1881) 6

Q B. U.Sll.

* W, C, 462.

(«) CreMwell r. CreMweJI, (18«8)
Ia R. 6 B<i. 60.

'
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the Will. The proper way o! deahng with these cases is first
to construe the Will and ascertain what interests are given
and then to apply s. 15 of the Act. In some cases the effect
of the section has been held to create an intestacy as to the
benefit which fails (/), and in other cascH interests in remainder
have been held to be accelerated by the failure of the prior void
life interest («). In conntruing class gifts the rule would seem
to be that those members of the class who are at the testator's
death cai»ble of taking take the whole, and that those who
become incapable of taking, whether by dying in the testator's
ifetime or by attesting the Will or by some other operation of
law are excluded (x).

427

(2) Gift$ tentUiig to a I'dpediiti/.

A gift which : ay endure or is inalienable for a period
exc^ding a life or lives in being and twenty-one years after-
wards is a perpetuity which the policy of the law does not
allow, and unless it can be supported as a charitable bequest
It IS void (!,). For instance, a gift for the i)erpetuul repair of a
particular tomb or vault in a churchyard is not a charity and
18 void (^); so a gift for ever for keeping up a building of no
public benefit and for a merely private purpose («), or a gift
of a perpetual annuity to the iwson, who, for the time being,
shall hold a particular office, as to the custodian for the time
being of such a building as above mentioned (/>), are void gifts.
But a condition may be imposed on a legatee during his life
to keep the testator's vault in repair, as it does not tend to a
iierpetuity (c).

But a gift to a perjietual institution not charitable is not
necessarily bad. The test, or one test, appears to be, will the

Qifts tending
to a j)er-

petuity Toiil,

onleM
charitable.

(0 iA-Townsend'n Kiitatc,(l88(i) 31
C. D. 357; Alpin r. Kt.aw, flSW^l 1

Ch. 643.
^

(«) Jnll r. Jacolji, (IS.tj 8 C*. U.
703 ; Jte Clark, (I88.i) 31 ('. D. 72.

(») Be Coleman & Jarrow, (1876)

(y) See alao f«^, pp. 442, 4(», an Jo
gift! void for remotcneaa.

(-•) lioaie r. OnUinie, (ISfiC) L. It.

1 E.|. -.88, f,88, anil see Ur Vanghan.
(1886) 33 C. 1). 187, 190.

(«) Thoniiou r. SbakeHpeare, (1869)
.lohn. 612.

(») I hid.

(«•) Lloyd r. Lloyd, (1852) 2 Sim.
(N. 8.) 2Sfl, 264 ; Rt Dean (1889) 41
C. U. 562, 667.

Kffect of gift

to a perpetnnl
iutitutiou
not charit-

able.
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legacy when paid be subject to any truat which will prevent
the existing members of the association from spending it as
they please ? If not, the gift is good. So also if the gift is to
be construed as a gift to or for the benefit of the individual
members of the association. On the other hand, if it appears
that the legacy is one which by the terms of the gift or which
by reason of the constitution of the association in whose favour
it is made tends to a perpetuity, the gift is bad (d).

In applying this principle it was held in Ite Clarke (e) that
a bequest " to the Committee for the time being of the Corps of
Commissionaires in Loudon to aid in the purchase of their
barracks or in any other way beneficial to that corps " did
not tend to create a perpetuity and was a good gift.

A gift in trust for chaiity, conditional upon a future and
uncertain event, is subject to the same rules and principles as
any other estate depending for its coming into existence upon a
condition precedent. If the condition is never fulfilled, the estate
never arises; if it is so remote and indefinite as to transgress
the rules of law against i)erpetuities, the gift fails ab initio (/).

Where there is an immediate gift for charitable purposes,
the gift is not rendered invalid by the fact that the particular
application directed cannot immediately take effect, or will not
of necessity take effect within any de6nite limit of time, and
may never take effect at all. Where, therefore, a testatrix
directed that when and as soon as land should at any time be
given for the purpose moneys bequeathed by her should be
expended in the erection of almshouses, it was held that this
was not a conditional and contingent gift, but was an absolute
immediate gift to charity, the mode of execution only being
made dependent on future events (j).

The rule against perpetuities has no application to a
transfer, in a certain event, of property from one charity to

another (A), consequently, although a gift for keeping in repair

((f) Per Byrne, J., in Sf Clarke,

[1901] 2 Ch. no, 114 ; and see ;«rf,

p. 4.18.

(<•) [1901] 2 Ch. 110.

(JT) Chamberlayne r. nrockctt,
(1872)L. K. 8Ch. 206, 211.

(g) ChamberUyne r. Brockett, »»«
tup., and see Wallis r. Sol.-den. for

New Zealand, [190»] A. C. 178, 186,

I>er 1^1. Macnaghten.
(A) Christ's Hospital r. Qrainger.

(IH-Vi) 1 Mac. k a. 460.
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a family vault in a cemetery is void, yet a gift to the truHteeH
of a charity witli a gift over to another charity, on the first

donees failing to comply with the request to keep in repair the
family vault, is good (t).

The principle that the rule against perpetuities has no
application to the transfer, in a certain event, of property from
one charity to another, does not extend to cases where an
immediate gift in favour of private individuals is followed by
an executory gift in favour of charity, or where an immediate
gift in favour of charity is followed by an executory gift in
favour of private individuals (k).

Those purposes are charitable which the stat. 48 Eliz.
c. 4 enumerates or which by analogies are deemed within its

spirit and intendment (0.

The Mortmain and Charitable Uses Act, 1888, repealed

43 Eliz. c. 4, but s. IS (2), after reciting the preamble to that
Act and that in divers enactments and documents reference
is made to charities within the meaning, purview and interpre-
tation of the said Act, enacts that references to such charities

shall be construed as references to charities within the mean-
ing, purview and interpretation of the said preamble.

Charity in its legal sense comprises four principal divi-

sions: trusts for the relief of poverty, trusts for the advance-
ment of education, trusts for the advancement of religion, and
trusts for the purposes beneficial to the community not falling

under any of the preceding heads (m).

But every object of general public utility is not necessarily

a charity (n).

Purposes of benevolence or private charity, and many
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51 & -)2 Vict,

c. 42, 8. 13 (2).

Four princi-

pal'divisioDg.

(i) Bt Tyler, [1891] 3 Ch. 362.

(k) JU Bowen, [1893] 2 Ch. 491.

(0 Morice r. Biibop of Durham,
(1804) 9 Yes. 399, 405 ; a* to what
have been held to bechariUble objects

within the ezpresa words or within
the spirit of the statute, see Tudor't
Charitnble TmsU, and Williams (10th
ed.'ymietteq.

(m) Per Ld. Macnaghten in Com-

missioners of Income Tax r. Pemsel,

[1891] A. 0. 631, 683; and see

Tlieobald on Wills (7th ed.) at p. 361.
et teq., where the cases may be found
classified with refereace to those
divisions ; see also Re Good, [1905] 2
Ch. 60 ; Be Allen, [1905] 2 Ch. 400.

(<») KendaU r. Granger, (1842) 6

Bear. 300 ; and see JZc Uacdnff, [1896]
2 Ch. 461 ; Bt Sidney, [1908] 1 Ch. 488.

Objects of
general public
utility.

Purposes of
liberality and
benevolence
or private
charity.
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philanthropic purposes, do not come within the technical

denomination of charitable purposes (o).

Kffe.f of The law applicable to the case of a bequest made for

bSinfcSrit.
«l>arit»''le and other purposes not charitable is thus stated by

pSiSS^^r
^°'^ l>avey in Hunter v. Attorney.Qetieral (p): "There are

ciuritsbie. two classes of authorities. On the one hand, there is a long
series of cases extending from Morice v. BUhop of Durham (q),
decided by Sir William Grant and Lord Eldon, to In re

Macduff (r), decided by the Court of Appeal in 1896, and
including two decisions of Lord Cottenham. In these cases

it has been held that where charitable purposes are mixed up
with other purposes of such a shadowy and indefinite nature
that the Court cannot execute them (such as ' charitable or

benevolent,' or ' charitable or philanthropic,' or 'charitable or

pious • purposes), or where the description includes purposes
which may or may not be charitable (such as ' undertakings of

public utility '), and a discretion is vested in the trustees, the

whole gift fails for uncertainty. On the other hand, it has
been decided in cases such as Attomey-Oeneral v. Doyley {»)

and Saltubiiry v. Denton («) that where the trustees have a
discretion to apportion between charitable objects and definite

and ascertainable objects non-charitable the trust does not
fail; but in default of apportionment by the trustees the

Court will divide the fund between the objects charitable and
non-charitable equally.

" A third class of cases was relied on by the Attorney-

General, of which Sinnett v. Herbert («) and In re Dougla$,

Obert V. Barrow [x) are examples, in which there is a general

overriding trust for charitable purposes, but some of the

particular purposes to which the fund may be applied are not

strictly charitable, or one of two alternate modes of application

(a) J«me« t. Allen, (181 7) 3 Uer.

17 ; Ommanney r. Batcher, (1823) 1

T. ft R. 260 ; Be MMdufl, uhi tup.

;

Be Midney, ubi. tup.

(/;) [1899] A. C. 309, at p. 323.

(?) (1804) 9 Vet. 3»» ; 10 Vet. 321.

(r) Ubi tup., ami tee Qrimond (or

Mtcintyre) r. Griraond, [1906] A. C.

124 ; lU Sidney, [1908] 1 Ch. 126.

(#) (1736) 4 Vin. Abr. 485, 7 Vet.

68, n.

(0 (1857) 3 K. & J. 529.

(n) (1872) K R. 7 Ch. 232.

(J-) (1887) 35 C. I>. 472.
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is invalid in law. In such cases the trust is good, and
the Court will give effect to the general charitable trust, but
the trustees are restricted from applying the fund to the
purposes or in the manner which are objectionable."

Where there is a gift of money on trust to applv a portion
of the income for a definite purpose, and then to' apply the
surplus for another purixjse, if the first gift fails, the whole
income falls into the surplus, and that whether the extreme
sum required for the first purpose can 1« fairly ascertained or
not Cv). The real question in these cases is whether on the true
construction of the gift the trust for the application of income
for the first purpose which failed was to be a charge on the whole
income, and the residue was to go to the charitable purpose (^)

Where there is a gift to charity generally, indicative of a
general charitable purpose, and the mode of carrying it into
effect 18 indefinite or fails, the general purpose of charity
shall be carried out. If the purpose is indefinite it is for the
King by sign manual to deal with the fund, but if there is an
object pointed out. the fund will be administered by the Court
under the doctrine of cy.prh. But where the gift is for a
particular charitable institution existing at the date of the Will
but which has ceased to exist at the testator's death, the gift
fails altogether and the ordinary doctrine lapse applies, and
the heir-at-law or residuary devisee or next-of-kin or residuary
legatee, as the case may be. becomes entitled to the property (a)A gift to a charitable institution in trust for such other
societies as it may deem most in need of help does not
indicate a general charitable intent and fails entirely (aa).

(3) Gifti for Superstitiout Uses.

A superstitious use is described to be where lands tene-
ments, rents, goods, or chattels are given, secur^ or
appomted for and towards the maintenance of a priest or
other man, to pray for the soul of any dead man, in such a

(y) WiUlMi. (lOth ed.) 830
J Fi.k (a) s« ja, p.

r. Att-Oen., (1867) L. B. 4 Eq. 621

;

19 iJlt. r^^"' t'896] 1 Ch.
Jt* Boge»on. [1901] 1 Ch. 7i? '

/^f^^7' ^'^'^ ' ^h. 876. 888.

(*) Jfe BogenoD, «K «,/,., at p. 718.
^ "*™*'^ ^1908] 1 Ch. 7S0.
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BoiULitt tliat

R peraoD may
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of prayen and
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soul is void.

But bequest
for public
celebration of
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repose of a
person's soul

would seem to

be • valid

charitable

gift.

church, or elsewhere; to have or maintain perpetual obits,

lamps, torches, etc. to be used at certain times, to help to save

the souls of men out of purgatory (b).

There is no statute making superstitions uses void generally.

The Stat. 1 Edw. VI. c. 14 relates only to superstitious uses

of a particular description then existing, and does not declare

any such gift to be unlawful, but avoids certain superstitious

gifts previously created (c). That statute, however, has been

considered as establishing the illegality of gifts as above

descrilied (rf). It was accordingly held in West v. Shuttle-

north (e) that a direction by a testatrix in her Will to pay sums
to certain Roman Catholic priests and chapels, desiring that

she might have the benefit of their prayers and masses for the

repose of her soul and that of her deceased husband, not

1)eing intended for the benefit of the priests personally or for

the support of the chapels for general purposes, but for the

benefit of their prayers for the repose of the testatrix's soul

and that of her deceased husband, was void.

In Read v. Hodgens (/) it was decided that the law, or

policy of the law, which in West v. Shuttleu-orth was held to

underlie the stat. of Edw. VI., did not apply to Ireland, in

which there was no analogous statute, and consequently in

Ireland a gift for masses is not illegal as a superstitious use.

In O'Hatilon v. Logue (g), where a testatrix by Will declared

that the proceeds of sale of her property should be invested

and the income paid from time to time to the Boman Catholic

Primate of all Ireland for the time being, to be applied for the

celebration of masses for the repose of the souls of her late

husband, her children and herself, which would clearly be void

us creating a perpetuity, it was held by the Court of Appeal in

Ireland that it was a valid charitable gift, on the ground that

it is the performance of au act of the Church of the most
solemn kind, which results in benefit to the whole body of the

(ft) Bac. Abr. vol. 2, Charitable

Uses and Mortmain, Tit. D. p. 37.

(r) Gary v. Abbot (1802) 7 Ves.

490, 496.

(rf) WiUiams (10th ed.) 803.

(0 (183S) 2 My. ft K. 684.

(/) (1844)71r. Eq.R.17.

C^) [1906] 1 I. B. 247.
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faitliful, and is for the advancement of religion, and that the
charitable nature of a divine service must (when the religion is
not an established one) depend upon the character of the act
not objectively, but according to the doctrines of the religion in'
question. In this case the Lord Chancellor. Sir Samuel
AJalker. stated the following three propositions as established

:

(1) rhat m speaking of what is "charitable" we use the
word in the artificial sense which is derived from the

T'J^.
^'?- '' ^ ^^°«-> »°d 10 Car. I. s. 3. c. 1 (Ir.)

;

^) that included amongst charitable objects is one which

(a) that a gift for the advancement of religion is a charitable
gift, and that in applying this principle the Court does not
enter into an inquiry as to the truth or soundness of any
religious doctrine, provided it is not contrary to morals and
contains nothing contrary to law(/0.

Formerly a superstitious use was defined to be " one which
has for Its object the propagation of the rites of a religion not
tolerated by the law " (i). The persons who differed from the
established religion and were formerly held to be obnoxious to^e law against superstitious uses were Protestant dissenters,
itoman Cathohcs and Jews.

The Toleration Act. 1689 (1 Will. & M. c. 18). and certain
subsequent statutes exempted the schools and places for
religious worship, education, and charitable purposes of
Protestant dissenters from the operation of certain penal and
disabhng laws, and thereupon the Court was bound to
administer trusts for the benefit of Protestant dissenting
congregations (k).

*

The Stat 2 & 8 Will.IV.c. 116 puts persons professing the
Roman Cathohc religion upon the same footing with respect
to their schools, places for religious worship, education, and
charitable purposes in Great Britain, as Protestant dissenters.

"(0Vie on the Uw of Ch„iti«. Me^s^"'"'""'-
'• ^'^"^ <''"^ '
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But nothing in the Act shall be taken to repeal the
tat. 10 Geo. IV. a 7 respecting the sappresuon or prohi-
bition of the religious orders or societies of the Church of
Rome bound by monastic or religious vows (0 ; nor the pro-
visions of 9 Geo. n. c. 86 respecting gifts in mortmain («).

28 & 24 Vict c. 184, s. 1, provides that no gift or disposi-
tion upon any lawful charitable trust for persons professing
the Roman Catholic religion shall be invalidated by reason
only that the same shall also be subject to any trust or pro-
vision deemed to be superstitious or otherwise prohibited by the
laws affecting persons professing the same religion, and provides
for the apportionment of property so given, so that a propor-
tion may be exclusively "subject to the lawful charitable trusts
declared by the donor and the residue may become subject to
such lawful charitable trusts to take effect in lieu of such
superstitious or prohibited trusts as the Court or judge or
charity commissioners may consider just.

cKiesAct ^y 9 * 10 Vict. c. 59 Jewish charities were put on the
1846. • same footing as the charities of Protestant dissenters.

The Stat, of 1 Edw. VI. expressly gives to the King such
property devoted to superstitious uses as comes within the
terms of that Act. But it was held in JVeat y.Shuttlewarih (n)
that where the object of the gift is charity the dutv of appro-
pnatmg the amount of the legacy to other charitable purposes
devolves upon the Crown, but, where the intention is not to
benefit the priests, or to support the chapels, but to secure a
supposed benefit to the testatrix herself which cannot be
carried into effect the next-of-kin are entitled.

(4) OifU void under the MoHmain Acts.

The Mortmain and Charitable Uses Act, 1888(61 & 62 Vict,
c. 42), amends and consoUdates the former law chiefly con-
tained in the Act 9 Geo. II. c. 86.

Part I., B. 1, of the Act of 1888 provides for the forfeiture to
His Majesty of land assured (including by s. 10 assurance by

Mode of
application
when gift

fails.

Eflectof
Mortmain
Act, 1888.

(0 See petf, p. 437.

(m) See infra.
(«) I'binp.
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deed Will or other instrument) to or for the h«n«fit ,
acquired by or on Uh.if ^.#

'" "'^ "^nefit of, or

eufltom in forcfl nt th^ « . .
^ cnafwr, hcence, or

ancewilh the reqoiremenls ol the Act (»)

(. nt" „t'
°'-."'? ''°™ ""' '"•"» 'o Scotland or Iretod

prior .„ «,e A«.Tr.'hlM ™iat;
" °''""""' °'™' '«"•

Under the repealed Mortmain Act (9 Geo II „ m>

eopyhold «, well „ Jr<^Md 11 {
*"^ "' '""'

inv«ted in land, we" Md .it h
.^°"'' <" """"^ •» be

anymanneratfec Hl'^tSl" '''°'';'* '*'°"" "-

-^...w..r:r::ir'pr,i:n;tCz:^r:5
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(0) Williame (loth ed.) 816.
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"
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logical Index to the Statutes

(?) WiUiams (10th ed.) 82,5.
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DMinotion
between
beqaerteto
•xooemteMM]
wuDelioni-
tion of land
In aortnuin.

Btfect of Act
o' 18!»1, 84 ft
60 VJct. c. 78

if

WCKCUTOIW,

growing erofm, beqnwtB of l«rms for vi-.^

wared bj raort«L oVhTtk ^ . ^ ^^ ®° * "" °' «o°«y

»« given torchfX .^ t. "'',r'^*»
«•»•'• oouJd not

».Dt «, „toS ""^
*J-«

«>•"<» »ot be any apportion.

Although • Cesroll L°"
"'"'*"•' '°^ "•'*"*^W.

»ain wa. withinTe Itu^-lf Tr*** '*"*'" '" "^o^-

•-ply in the al,o^tt„\,^^^^^
building uDon ihS • !

^'^" *" mortmain, or for

wa. hSdTot wthlnVe'"':^^'/""'^"^
-'ready erected,

wa. merely to patent It !,^ > "'" °''^^* °' ^»"<'»'

already inLtC'i *" *'' •^"'"*'*^ °' '"«»

the'l^Xn'^ atTchaS '^ *'^ '"' ^"«"»'' ^««1.

Vict. c. 78) B 8 «f r ' ^"*' ^"*' "91 (fi^ * 6S

operation otluJZ'^'^^ Tr.'f ^^*^ '^"^ "-the
exception cover, the a/e ofTild^ •' ^ '^^ '«'** *»»•» '^^

benefitof any charilhl ^ .

'""""'""'^ ^^ ^^'" *° ^^ for the

-biand:hrn:;::trd:-^^^^^^
to the contrary be i>o\a ^.tK

'"^*^'°« '" t^® Will contained

testator, or sZi ^tendJ ^"o^"'
^"^ '^ *'^ '^"'^ °' '^^

High Court, or anyTud^e '^^"^Ir^r
^

f
^'^^^^ '' '""^

the charily commiwionerl •'
""^ ** "^^" °' ^^

per«>nal eetate ari.L frotT^
*^' ?"* "^ *^« "^^rity being

the trnetees are noX^" i^lUh " '^' "^^^^^^ *« "^ «
the testator', death buttl! !- ^"^^ ''^'*'^° * ^^"^ "^^
leave of the ct':X arett'b""'^"*

°'*^"^"« '^«

poatpone the «Ue indefinitely"' '
''*'"'''' *' "^"^^ ^

•Pplywd the cMe. there ooUeSd.

(0 WiIHmus (loth ed.) 818.

JfoSidebottom,[1902]2Ch.389

(*)itoSidebottoni,«»,„^^



«.. ta th. pu^t'J^':*'^'
••'^. ''3' Will di«,w to b. UH

-o .a.h dir«.io„ J,C u'',Z" "T" "'°" '»•' >«
'»J M out 111 th, parehaM ol land " (,).

"Mmbew ol other relMra,.. „.j
""K"""" »' "suits, and fUcAa,

.1 th. Church oflmXld f" °°"™°°"'"- "' «»«» '*»

""'rt'^?irh"i{'^--'°^'~^
*..^..ndtt^„'.~:"'"«''--'- ""'^•^— ".
"y raligioiu order.«,m^ntT^7 '°'°"" *" ""' SSI"
..m^ bound h, reUgioZrlitwt"*"'

"°'^'^' °' SS?

*.tL::iIhi:^'.^l<';t''7 '"""r-"""
provide, that nothiug thereTu II, X'at::, l' r""'or donation in favour of An^ r • ' ""'^ '**^"««*

10 Geo. IV c 7 rZ, ,
^ '''^"' o'-der prohibited by

a Hueat or ^on.Z':^ZloXt:^:,T'''^ ''''

legislated against by the Cath^f ^ ^ community

IBU iUeg^and ^^^e^al t^^^^^^^^^^

standing penalties midertf^e Act J,V
"^'^' "°'^^*'^-

enforced W.
^°' "**'" "^^^"^ ^ have been

In Sin. V. g«.„fe„ (,) , bequest to be appUed for the
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(y) 8e« Jb, Sutton,
[1901 J 2 Ch.

<«)(J»6*)I7Ir.Ch.Kep.48.
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^ucation and maintenance of two pri-t. of the order of St.Domimck .n Ireland w«, held to be wholly void by th. opent-t.on of the Act of 10 0«,. IV. c. 7. and Jal«> aC -Moa

wnt of a Roman Catholic Church in Cork held by certainDominican monk, as trustee- and u^kI as one of the Jrinc^"
places of worship in that city.

^
In C«««, V. Jii,,,,, (ft) there were (1) a bequest to th.

ZLf'u . * *
community, and (2) a bequest to theSuperior Holy Trinity Church. Charlotte Quay. Cork for the

church both belonged to the Franciscan Order, and it washeld by the Court of Appeal in Ireland that bith bequlwere void as within the prohibition created by 10 Geo. IV c 7A gift may be lawfully made to the Superior in Ws*

dven r r""'' " *° '''' '^*P"»^'" P"-* -' ^»* -hen it L"given to the community of which he hap^^ens to be one. andthe community is the object to be benefited, it falls within the

the gift to the Capuchin Church, it is impossible to set rW ofhe effect of the illegality of the object oftheC' by thecharacter of the work done by it (d)
^

lawful purpose which the community is bound to carry out-!on the principle that a valid and lawful trust is „rt^^defeated for want of a proper trustee (.).

"• "ot to be

A bequest to a religious community of women may be eithera charitable bequest or a non-charitable bequest The itl

sich IT""'' '''^' *° •" *^** » «'^-* ehariUWet

members, but also all persons who should be. or become

(*) [1906] 1 I. K. 639.
(c) /W.,perSir8«nnelWBlker,C.,

(rf) /Wrf., per FitiOibbon, L.J., «t

p. Sy i 8ee al8o Wahh r. W«fcb. (18«59)
Ir. K. 4 Kq. .SiMJ.

Ht«aibbon, L.J., at p. a«.
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Urit'eT'r r
°' "• '"'^^ ' »^"«» -P*W« »' "Endingbeyond the legal hmif ,,r«wriM by the rule i«ain.t mtpetu t.eH .. void

; but that if .nch gift, according to" t^ t^e

vi^u. u r^ ' ,
' •^'•rtaining the ela« of .uch indi-

K-a , t/ . ;
• Vr " ^r:C»»*°««"<"- i« I^^land. that a

^t..)o :, ,;
"" °'

•i'^*
"^°^*" Catholic convent of

c. nv',^ .! ' • •; ^' '°'^- ^°' '^^^fi^ i" "'« «^ of a

."1
V

" ''* ' '""*"'^° '««°«"^ ''^ >-v and

n f

" 7 X"''^'"''
^^'t^""*. y«t there i« a succ«i«ioninjct. ..c^ HUL

. ,,,„,„ estimation it i. the same corent
?*:'": ">: "- ^ «nd»red for centuries, and beingTktto endure certainly beyond legal limits. In the Zeel

^videuce could be properl/Zr^^rru:^:^

vent^fT*'-'; ^'T"""^"^ ' •^"«"* *° ^'^^ ^-"in'-can con-vent at Cansbro^U (payable to the Superior for the time

X.t3e;;i^;—irirthr-^
t.on. wa held not to be a charitable trust, nor was it void for

mi ';!r*
*° °° *'"^' '^*«^ '°"'<J prevent the existingmembers of the con

,
.at from spending it as they pleased, aniwas therefore good both as to pure and impure ^Lalt;::'

of stplnl t! ^' T. " '^^"*'* *" **•« «"'«^» «' *»»« Charity

1 • 1 ^1^ ^"^ **^*"" *° '^« Superior thereof forthe time bemg), being a simUar co.umunity whose primary

emntvr.rT'
sanctification. yet as a means therotJ

employed themselves in the exercise of works of piety and
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i'»rol ct{.
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Kffcct of jfift

for a convent.

(/) (1883) 11 L. R. Ir. 236.W (1871) L. U. 12 Eq. 674.
(*) Sec also lie Wilkinson's Tnwti

(1887) 19 L. B. ir. r,3l.
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EXKCUTORfl.

tt'l 'u ^Tm*"!!'''
^' '°^ """'"S *^« "*. ^'^ held

fn!j 1""^ ^"''*' *"'* ^'O"'*?"^""^. a. the law then8tood. only good as to the pure personalty.
Beligicus purposes are charitable only when the relirious

ervices tend directly or indirectly towards the instructZ^
the od.ficat.on of the public (.). There is no "chariy" ^na e.p.„g to improve one's own ..'nd or save on^f ownsoul Chanty ,« necessarily altruistic and involves the ideaof a.d or benefit to others, but given the latter, the luv"impelling it is immaterial (k).

Questions sometimes arise whether persons named ase«atees are intended to take a personal benefit, or a"

them to depend on their continuance in such office.A gift to the minister of the Roman Catholic chapel at

cha .table bequest (0. A gift to the person now mistervould have been different. The merV descriplionTtt
legatee as the holder of an office is not sufficient toraij Jnvsuch inference (m). ^ *"^

nf vfiy ^''f.'^'""
*°** cfawchwardens for the time beineo K. to be applied by them in such manner as th y shaS'n

ir; r""°°
''"' ^' « *«-^ chantable'gtf"

ecclesiastical purposes («).
**

Lord Eldon expressed his opinion that a legacy for suchrnrposes as the superior of the convent or her succesirshould judge most expedient, being given in that ZZr
rt:r;ri;;:^-

' " ^ '- ^ ---«- - "*^e

In B. i)rf,„,(p) lb, gift ,„ to ^4 3
Hoa«,H«„„,.™,iU,,„,„,ri,.„«e«K,ra

A., B. *C^
(0 tkpmUoJU Wilkinaon'a Trust..

(1887) 19 L. K. Ir. ft31.
^

(*) Per Farwell, J., in He DeUny.
[1«02] 2 Cb.6«,M8, following Cock
«•. Maimers, tibi mji,

(0 Thomlier r. Wilson, (1868) »
Drew. H:t.

,:
„• , •

^*
'
* ^""y. «*< »">»., at

(») «• Oarranl, [1907] 1 Ch 882

00 [IIMt2]2ri.. 6«.



OF THE FAILURE OF DEVISES AND BEQUES-^.
441

H>i and i„a™ pe^^ir ,Ltt"^
-™-"« -»- 'or

were known to th« * . »
^"® persons named

«.« named fadJdL, Lt !,•
'

' '*"" ™ "" » 8"' «»

tl'em M bolder, rf!ffiL j ,
7° '*"°°'' '*"•'". •"" '"

which beLTZlMe :'S .^ '^' '*""" °' «•» ""^i"'"".

"M under .he Mor^Ll: ""' "'"' "'^ '" '^' "•»

Catholic archbishon L p
*'°'^P°'^*'« character as a Koman ^'"^He'te"u »rcnDisnop or Roman Catholic hiahnn o k ^ .

Archbi«hop
him and his succesani « ,•» *i, *

"""""o mshop a bequest to andhu
.

"'""'®''^* 8 'n that character wftavni,? p. ^ u succcssore.
the devse was to rar^;«„i n •.

'**''*'^ ^as void. But where

•nd to hrhef^ eto .t.^t?','°'
''" ""° ""'"S -' »""«»

b».«.. the de^t;„tuT, ""
"r

'«•' "-"fr o« „„ .„a

be..« of Ihe de^Cr? *" "^ " ""»' ««' '« «« I««.n.I

(6) O./-. »„„.„ fo„„. ,„„„. „,. ^„„., ,,„„,, j,^^^

delcy (.)
^ '^°"'^'" "^''^ «<>»'™'y to public

«• 7, are void.
' "^ "" ""• '0 G«>- IV.

So .!«. in Thr^ ,. c^, („, a,. Court would not give

Involving;

inquirjr un to
jwternitjr of
illegitimate
child.

Apunst policy
of a statute.

(y) (1800) 1 Ball *B. 145. m «^ «,„

(0 (l8fi8)26Bcav. 126.

To protect
penona
agalntt con-
equences of
criminal
oifcnces.
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Encouraging
doctrine of
papal supre-
macy over
sovereignty
of the State.

Accumula-
tion! infriog-

ing rule
against

peip^tui^ iea.

KXECUTORS.

eflfect to a bequest as charitable ^hich would protect persona
from the consequences of their offences against the law, as for
purchasing the di^harge of poachers committed to prison for
non-payment of fines, fees, or expenses under the Game
Laws.

Again, it has been held that a gift is against public policy
and void if it is intended to encourage, by the establishment
of a charity, the publication of any work which asserts the
absolute supremacy of the Pope in ecclesiastical matters over
the sovereignty of the State (u).

(7) Invalid Directions for Accumulation of Income.

Any attempt to sever income from the legal ownership
beyond the legal limits allowed by the rule against perpetuiUes
18 wholly void, and a trust for accumulation if bad in this
respect is wholly bad (x). But where the trust for accumula-
tion 18 for the benefit of the devisees or legatees and the limi-
tations of the property are valid, the trust for accumulation
cannot infringe the rule, since there would necessarily be a
person who, within the period allowed by law, would have the
absolute command over the property and by consequence over
the trust

(J,). Thus a trust for accumulation for the purpose
of paying the testator's debts is valid, since it does not prevent
vesting, and the owner can pay off the charge and put an end
to the trust (^).

In Thellusson v. Woodford (a) a direction to accumulate
rents and profits and the produce of timber, and to invest in
the purchase of real estates, during the lives of the survivor
of the testator's sons and grandsons, and of such other issue
as the sons or grandson might have, as should be living at the
death of the testator, or born in due time afterwards, and after

(«) De Themmines r. De Bonneral,
(1828) 6 Ru88. 288.

(ar) Lord tSouthampton r. Marquis
of Hertford, (1813) 2 V. & B. 64

;

Marshall r. HoUoway. (1818) 2 8w.'
432, 450

; Scarisbrick r. Skilmersdale.
(1860) 19 L. J. Ch. 126.

(y) Miller r. Stanley, (18C4) 2

De O. J. & S. 183, 192.

(j) Marshall r. Holloway, ubi tup,,
at p. 446; Bateman r. Hotchkin,
(1847) 10 Bear. 426 ; Briggs r. Earl of
Oxford, (1852) 21 L. J. Ch. 829;
Tewart v. Lawson, (1874) L. B, 18
Eq. 4»0.

(«) (1798) 4 Ve . 227, 1 R. R. 867.
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the death of the survivor to divide the estates among thede^en ants of the testator then living, was established a a

^luTTT'.J^ "'" *° ^«^*™* ^"''^ accumulations the

It s Zt •T ^'' * '' ^"'- "^' ''• ^>' -"P'^-d.and ne,.e.,u..^acts that any durection for the accumulation of income -2?XXtn- ^"°"^' ''-'-''' '' -^' " '- -^ We:
(1) The life of the grantor or settlor •

(2) The term of twenty-one years f;om the death of the
grantor, settlor, or testator-

(3) During the minority or respective minorities of anyperson or pernons who shall be living, or e„ ventre L
(4)0rd::il^t^^^^^^^^(4) Or during the minonty or respective minorities only ofany person or persons who under the uses or trust.

trncr"^^^^--'°'^""-^-^"«^-

I^HfTli 11 ^ """^ P^"°° ^"^ Pe^ona as would have been

Beet 2 of the Act excepts from its operation-

s«t«n! ^^
^'°'^''°" '°' P*y°^«"* «f «J«bt8 of any grantorsett

.
or devisor or other person or persons

;

^ ^ '

chiidi':! ~nt:rsTt«?orT"^ '-' ^"^ ^^^^^ °'

chuaren Of any .^rsor;;c::;L^:^^^^^^^^^
ance, settlement or devise

;

wnvey-

aL^^u**^!"""" *°"'^''"S '^'^ P'°^««e of timber or wood

rltn'ofth^ f
"''°7.'*«°" "^'^^^^"ly takes place by

^r^tTin^rc;:.
'"' ''' '-''-'''

'- '^- '^« -'

ih/fr!\°f^
'^ "'"'' '^^"°*^ "»« ^^g*^^ Period Which is bad • .ihe trust for accumulation till then is good(c).

' ST" ""'^

(») Tench r. Chee*, (1853) 6 DeG.

W Oddie r. Brown, (1859) 4 De 0.
34i.l!ci..''2r"'''^^"^'*'*>
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operation of
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ezcoMive
accumula-
tions.

rhe four different periods beyond which the accumulation
of income m unlawful onder the Act are alternative and not
cumulative; therrfore when ooe period has been appUed and
exhausted, a secoirf period caanot be resorted to and atmUed.
in order to extend the tiiK for aecumutetion {d).

The fourth of the p«ods is not confined to the minority
of persons bom in the tMtator's lifetime (e).

A direction to accumulate for the purpoee of keeping np
property, and not to add to it. is not within the restriction
imposed by the Act (/). Thewfow a direction by Will to pay
out of the testator's property the premiums upon a policy of
insurance on the Ufe of another person, is valid for the whole
life m«red. and is not an accumulation by the Act restricted
to 21 years only (g). So a trust for applying rents and profitsm payment of ground rents and keeping buildings insured
agamstfire and in tenantable repair is good (A); so also a
direction for the purpose of keeping on foot a policy of
insurance to secure the replacement at the end of a term of the
capital that would be lost through not selling leaseholds (t).

The application of the Act does not accelerate the enjoy-
nient of any gift or disposition contained in a Will. With
regard to the excessive accumulations directed the statute
makes an hiatm between the period when the accumulation
ceases by law and the period when the accumulation is directed
to cease, and. if there is nothing in the Will that catches the
income which arises during that interval of time, the excessive
accumulations are undisposed of (k). Such income from resi-
duary estate, if the produce^ personal estate, will belong to
the next-of-kin (I), and if the produce of real estate to the heir-
at-law (m).

(<0 Jagger r. Jagger, (1883) 23
C. D. 729.

W Pe Cattell, [1907] 1 t'h. 567.

(/) JU Gardiner, [1901] 1 Ch. 697,
700.

iO) Bawil r. Lister, (18fil) 9 Hare,
177, and aee Re Gardiner, ubi >mp.

(*) Jle Mason, [1891] Ch. 467.

(<) Jie Gardiner, mbi ivp.

(*) Green r. Gascoyue, (1864) 34
L. J. Ch. 268.

(0 Oddie r. Brown. (1859) 4 De G
&J. 179.

(m) XetUeton r. Stephenson. (1849)
3 De O. & 8. 366.
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Where the invalid direction is to the income of a legacy
and the residuary estate is settled, the accumulations in exces^
of the lawful period fall into residue as capital(n).
A provision for accumulating income to recoup capital

applied in payment of debts is not a provision for payment
of debts within s. 2 of the Act(o).

The meaning of the word "portion" as generally under-
tood IS a sum of money secured to a child out of property
either coming from or settled upon its parents. The benefit
18 none the less a portion because it is given to all the child-
ren, including the eldest child, and not to younger children
generally (p).

The Accumulations Act, 1892 (55 & 56 Vict. c. 58) pro-
hibits the accumulation of the income of property for the
purchase of land only(g), for any longer period than during
the minority or respective minorities of any pereon or persons
who under the uses or trust of the instrument would for the
tame being, if of full age, be entitled to receive the income so
directed to be accumulated.

It may here be mentioned that the Court will not enforce
a trust for accumulation and postponement of the enjoyment
of income of an absolute vested gift where the income follows
the destmation of the fund from which it is derive, and to
•ueh a case the Thellusson Act has no application (r)

445

Provision for
IMyment of
debts.

Mpaning of
word "por-
tion."

Act of 1892M
to accumula-
tion for pur-
chaaeof land.

Where destin-
ation of in-

come and
capital ia th*
Mune Act haa
no appli-

cation.

«»> Cnmhy v. Crawlejr, (1«W)
7 SJm. 427; Morgan v. Matmm

[IWl] 1 Ch. «4.
^'

Jo) Re Heathcote, [1904] 1 Ch.

(p) Re Stephen*, [1904] 1 Ch.
322, 327; Cot<i«ho«a'. Tmatee. v.

Oolquhoon, [1907] S. C. 346. 3M.
(9) Ac to the distinction between

» iruMt to improve land and to
purchaae land see Vine r. Ral«i«h.
[1891] 2 Ch. 13; Re G^3
[»«01] 1 Ch. 697, 700.
(r) Wharton v. Masterman,

[1895] A. C. 186; post, p. 462.



KI«ction.

CANADIAN NOTES.

LapMd bequests fall into the residue. Where there is no
residuary clause in the will lapsed bequest, create a partial
intestacy. Walsh v. Flemming (1905), 10 O.L.R. 226 Re
^evett (1905), 6 O.W.R. 971. P«,perly devised to executor,
for a purpose which fails must be distributed by the execu-
tom among the next of kin. Be Estate Alexander McDonald
(1853), 2 N.S.R. 123.

Sec. 36 of the Wills Act, R.S.O., c. 128, which provide,
that gifts to issue who leave issue shaU not lapse, applies
only to cases of strict lapse and not to the case of a gift to a
class. In re Sinclair, Clark v. Sinclair (1901), 2 O.L.R. 349
For instances of the operation of this section see In re Han.
nah Bunt (1903), 5 O.L.R. 197; In re WUliam, (1903) 5
O.L.R. 345; Re Moir (1907), 14 O.L.R. 641.

For a recent and instructive case dealing with the prin-
ciples of election, see Mutchmor v. Mutchtnor (1904), 8
O.L.R. 271, See also King v. Yorston (1895), 27 OR 1-
Kirk V. Kirk, 40 N.S.R. 147; Davis v. Davi,, 27 0.B 532'
Montgomery v. Douglas (1868), 14 Or. 268. There have been
many Canadian decisions on the widow's election to take
under the will or to retain dower. See Re Hurst (1905), H
O.L.R. 6; Re George Shunk Estate (1899), 31 OR 175.
Davis V. Davis (1896), 27 O.R. 532; Reynolds v. Palmer
(1900), 32 O.R. 431, In re Newborn (1902), 1 O.W.R 122-
Elhott V. Morris (1896), 27 O.R. 485; McDonald v. Slater
(1907),4E.L.R.263.

A devi«e or bequest to an attesting witness or to the wife
or hiwband of an attesting witne« is void. Hopkins v. Hop.
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kh$ (1882), 3 O.B. 223; Muiuie v. Munsie (1886), 11 O.R.

520; Farewell v. Farewell (1892), 22 O.R. 573; Morruon v!

Morriton (1885), 9 O.R. 223; In re Maybee (1904), 8 O.L.R.
601. But where a legatee attested a will a* witness, by mis-
take, and the mistake was discovered at once, there being
•Ufficient other witnesses, the will was re-executed, leaving
the beneficiary's name written in the will, apparently as a
witness, and the legatee was allowed to take the bequest. Be
Sturgis, Webling v. Van Every (1889), 17 O.R. 342. And a
legacy invalid, because of the legatee's husband being a wit-
ness to the will, was held validated by a reviving codicil wit-
nessed by independent persons. Purcell v. Bergiu (1893)
20 A.R. 535.

A bequest infringing the rule against perpetuiti«i is in-
valid. Ferguson v. Ferguson (1878), 2 S.C.R. 497 Baker
V. Stewart (1897), 28 O.R. 439. A bequest of an annuity in
perpetuity is invalid. Be Corbit (1905), 5 O.W.R. 239. The
rule against perpetuties does not apply to gifts to charities.
In re Ktnney (1903), 6 O.L.R. 459.

A gift to home missions or to any such good and bene-
volent Christian objects as the executors considered to be
most deserving is not a charitable gift and fails for uncer-
tainty. Brewster v. Foreign Mission Board (1900) 2 NB
Eq. 172.

The doctrine of cy prh was applied as respects chari-
table gifts in the Queen v. Cutler, Ritchie's Equity Decisions
(N.S.) 159; Be Graham, 4 O.W.R. 90, and Attorney-General
V. Power (1902), 35 N.S.R. 526, varied, 35 S.C.R. 182.
A bequest by a member of the Roman Catholic Church of

a sum of money to a priest, requesting that masses be said
for the repose of the testator's soul, is valid. Elmsley v
Madden (1871), 18 Gr. 386.

446b
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The Mortmain Act (9 Geo. II. Ch. 36). .eem. to have met
with ft varied reeeption within the Dominion. It haa been
declared not in force in New Brunnrick (Bay v. Annual
Conference, etc. (1881), 6 S.C.B. 308), from which it ought
to follow that it is not in force in Nova Scotia, nor in Prineft
Edward Island. It ha. been held not in force in Britirt,
Columbia; (In re Pearu; In re Brabant; Sweetman v
Durien (1903), 10 B.C.R. 280); but very recently it
has been held to be in force in Manitoba. (Law v Acton
(1902), 14 Man. L.R. 246.) A. to Ontario it was
held to be in force in that province and there M
many decisions under it. See McDonneU v. Purcell (1893)
23 S.C.B. 101. In 1892 the Ontario Legislature enacted un-
der the title "An Act to amend the Law relating to Mort-
main," among other sections the following: "Mon«?y charged
or secured on land or other personal estate arising or in con-
nection with land shall not be deemed to be subject to the pro-
visions of the statute known as "The Statute of Mortmain or
Charitable Uses," as respects the will of a person dying after
the passing of this Act" The Act of 1892 was amended by
the Mortmain and Charitable Uses Act, 2 Edw. VII. c. 2
(Out.). There has also been Ontario legislation in favour
of charities validating gifts thereto by wills executed at least
six months before testator's death.

As to the present state of the law in Ontario, Lear's Di-
gest has the following note at page 1748, preceding the cita-

tion of Be Barrett, 25 C.L.T. 357, 10 O.L.R. 337: "Teetzel,
'J., held that the six months' limitation in these two Acts"
(50 Vict. c. 91, Ont., and R.S.O. 1897, c. 307), "must be re-

garded as having been repealed by the later Mortmain and
Charitable Uses Act, R.S.O. 1897, c. 112, passed on the 14th
April, 1892, which removes every fetter upon testamentary
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power in favour of any charity, robjeet only to oondition.
therem mentioned. He wm al«, of opinion that the gift wa.
not of land, a. interpreted by a 3, of c. 112, bnt of "per«,nal
e-tate .r^mg from or connected with land" within the mean-
•nir of section 8. It w«i argued, however, that, notwithatand-
ing the provision, of c. 112. the power of a teatator by wUl
to give land, or per«,nal eatate wa. rertricted by th. Mort-m-m and Charitable U«. Act of 1902 to wiU. made at lea.t
..X month, before the tertator'. death, by virtue of ««tion 7,
.ub.^ct.on 6 of that Act. The .tatute which i. now R.S.O.,

1' ;?1 "^"" *''' ^°^'^ ^'' '»' ^^^' "d »»r later
Act of 1902 upon the eariier Englid, Act of 1888. but by-cuon 1 of the Act of 1902 it wa. p..vided that the aL
.hould be read a. part of R.S.O. c. 112. The rewlt of thi.
u. a. conrtrued by Teetzel. J., to put out two Ada practically
u. the «.«e pcition a. the two Englirf, Act. a. determined
by /w re^MiMc (1895) 1 1. 429 ««^ !. * -
«# lono ^ ' *°*^ therefore .. 7 of the Actof 1902 doe. not apply to will., but only to aaaurance. inter
vtvos. See Re Kinney, 6 O.L.R. 459. 2 O.W.R. 881 "

For a full di«,u«iion of the Mortmein Act. a«d the law

oH 459 "?f""^ '^"^'" "^ '' ^'"-^ ^^^3). 6

« » 1 '^ ^'''"''' ^- ^'•'"^'« ^1900), 32 O.R. 323-
8eU. y. Warner (1896). 27 O.R. 266; /„ re Johnson, Ckan.*e« V. Jo,n,on im,), 6 O.L.R. 459; Be Youart (1907) 10O.W.R. 373: Rr BuUershall (1907). 10 O.W.R 933

Jhe Statute of Mortmain. 9 Geo. II. c. 36. i. in forcem Manitoba, and so much of a $500 gift to a corporation a.wa. directed to be paid out of land wa. void, but «,ch pro-
portion of the amount a. the pure pe«onalty of the estate
bore to the whole eatate .hould be paid subject to abatement.He yier, 21 O.A.R. 266, foKowed. Lau> v. Acton (1902)
14 Man. L.R. 246.

MM
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Whew the exeratora wen directed to iwnat the ratidae
of the estate and to apply the annual interest therefrom
for the promotion of free thought and free apeeeh in the
Province of Ontario, the bequert was held void aa oppoaed
to Christianity. Kinsley v. KintUy (1894), 26 O.R. 99.

A devisee of land for a manae is valid under the Rdigioua
Institutior- Act. SiUa v. Wamer (1896), 27 O.R. 266.

In some provinces there are atatutes limiting the amount
of real property which charitable societies can acquire. See
R.8.B.C., c. 16, R.S.M., c. 18. In Nova Scotia there is no such
limitation. R.S.N.S., c. 136.

In HarriwH v. Spencer (1888), 15 O.R. 692, it was held

that the Act against accumulations, commonly called the

Thelluson Act (3940 Geo. III. c. 9), which waa paased after

the statute 32 Geo. III. c. 1, by which English law was intro-

duced into Ontario, and which did not in terms extend to the

colonies, waa not in force in Ontario, where the law was as it

was in England before that statute. Then that Act was re-

enacted. 52 Vict c. 10, a. 2 (Ont.).

A testator directed his executors to lease and rent and
invest his lands, money and mortgages for the term of sixty

years, after which the property was to be divided as in hia

wUl provided. Held, that this infringed 52 Vict c. 10, a. 2
(Thelluson Act), and was invalid. Baker v. Stuart (1897),

28 O.R. 439.

A provision in a will directing undue accumulation of

income for over twecty-one years was held void in Harrison

V. Harrison (1904), 7 O.L.R. 297.

The rule that where a legacy is directed to accumulate

for a certain period or where the payment is postponed, the

legatee, if he has an absolute indefeasible interest in the
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lewcy. « not bound to wait until the expln^tion of th.t period
but mv requ re the p.y„,e„t the moment he i. competent t*!mve . valid d«ch.rge .ppli« .,«, ^h.,. .^e legatee i. .ehanty. Re Youart (1907), 10 O.W.R. 878

Pe«onal property deriaed to executor for . pnrpoa. which

of k.B Such dmtribution » within the jari««ction of the
Probate Court. Estate of Alezand^ McDonald, 2 N.8.B. 123
In th« caae the teatator left the realdue of hi. per«,n.l pro-'
perty to be d»po«^ of by my executor., a. I .hall hereafter
.n.truct them to do." but died without leaving «.y .uch in-
atruction..

No devi«« can take under the will of a te-tator whoae death
ha. been cauaed by the criminal and feloniou. act of the
deviaee himaelf, and in applying thi. rule no dirtinction can
be made between a death cau«.l by murder «.d one cauaed by
man.laughter. Lundy v. Lundy (1895). 24 S.C.B 650
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, CHAPTER XXXIV.

OF AOEMPTION AND SATISFACTION.

Ademption of
•iwuinc legacy
by gale or
disposition by
testator.

By change of
form so as to
alter specifi-

cation.

Ademption
of debt
bequeathed
by its receipt.

Sect. 1.-0/ Ademption.

(1) Of Specific Legacies.

The general rule is, that in order to complete the title of

a specific legatee to his legacy, the thing bequeathed must, at

the testator's death, remain in specie as described in the Will,'

otherwise the legacy is considered as revoked by ademption.

For instance, if the legacy be of a specified chattel in posses-

sion, as of a gold chain, or a bale of wool, or a piece of cloth,

the legacy is adeemed not only by the testator's selling or

otherwise disposing of the subject iu his lifetime, but also if he
should change its form so as to alter the specification of it ; as

if he should convert the gold chain into a cup, or the wool

into cloth, or make the piece of cloth into a garment, the

legacy shall be adeemed (a).

If a debt specifically bequeathed is afterwards received by
the testator, the legacy is adeemed because the subject-matter

is extinguished (6); and the effect is the same although the

testator after receiving the amount laid it out on a new
security (c). So also where a testator in his lifetime received

and invested money paid on a policy on his wife's life which
policy he had specifically bequeathed, the legacy was held to

be adeemed (d).

So a specific bequest of stock is adeemed by the sale or

payment off of the stock (c).

(a) Williams (10th ed.) 1061.

(6) Badrick v. Stevens, (1792)
3 Bro. C. C. 431 ; Manton v. Tabois,
(1885) 30 C. D. 92, 98.

(c) Gardner v. Hatton, (1833) «
Sim. 93; Re Bridle, (1879) 4 C.
P. D. 336.

(d) Barker v. Rayner, (1826) 2
Russ. 122.

(e) Ashbumer v. Macguire,
(1786) 2 Bro. C. C. 108, 112; Har-
rison V. Jackson, (1877) 7 C. D.
339; Re Slater, [1907] 1 Ch. 666.
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jirii

A partial receipt by the tentator of the debt or of the stock Partial
specifically bequeathed will operate as an ademption „ro

'^'^'

tantoif).
*^

' operates

Cases Of construction arise as to whether the gift was of DUtinction
the money as invested, or of the proceeds of the fund however '^'^«*"' «''»

invested provided that it is distinguishable from the rest of inv^ZTa'c.
the estate. In the latter case there would be no ademption c^TL'^tU
by a change of the investment (g).

An alteration in the cliaracter of settled property after
the date of a Will exercising a power will not prevent the
settled property in its altered character from passing (/O.A testator, whether he has property of his own or whether
he has a power of appointment over property, can if he pleases
use a form of words which will give effect to his intention, if
he so desire it, that that property, or any money or other
property into which it may be changed, shall pass at his
death to the object of his bounty. In the simple case of a
gift or appointment of particular property, describing it as
Bucti, no such question can arise (t).

the\'ht'^''"-f'^n'^u
°"*^'"^P"'° ^"' ''^' P'*''^ ^^«re Effect ofthe thmg specifically bequeathed, without the knowledge of '^^"«!°'

the testator, perhaps against his wishes, or tortiously,has been wiS^e
Bold, or Its character wholly altered by another person (;k). t^^!^

'''

that ademption was dependent on the testator's presumed •"*-"»»
intention and it was accordingly held that when a change was
effected by public authority, or without the Will of the testator
ademption did not follow. But that has ceased to be law. ll
18 now law that where a change has occurred in the nature ofthe property even though effected by virtue of an Act of
Parliament, ademption will follow, unless the testator has at

C/) Ashbumer v. Macguire, uhitup.
(S) Morg>an v. Thomas, (1877) 6CD. 176, and cf. Manton v. Tabois,

«*» ««/»., and see ok^rvations of
FarweU, J., in JU Dowsett, [19011 1
Ch. 398, 401 ; Be Moses, [19021 1 Ch.
100. 123.

J ^".

(*) JRe Moses, ubi tnp.

(0 Jie Dowsett, nbi tup. at p,

(*) Jenkins v. Jones, (1866) L. R
2 Eq. 323, 328; and see Williams
(10th ed.) 1066.



448
EXKCUTORS.

riedgiiig

cbattels.

Benioral of
goods where
locality is

]>art of

descrij)tion.
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grant of new
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Ademption
applies to

appointments
nnder powers.

tlie time of his death substantially the same thing existing,
changed only in name or form (/).

As to specific legacies of goods where the disposition of the
subject is not absolute, the legacy will not be adeemed: As
where a testator pawns or pledges an article specifically
bequeathed, a right of redemption is left in him, and passes
to the legatee at his death, so as to enable him to call on the
executor to redeem, and deliver it to him (wj).

The ademption of a specific legacy of goods will sometimes
be effected by the mere removal of them ; as where the
testator bequeathed all hig books at his chambers in the
Temple, and afterwards removed his books into the country (n);
or bequeathed all his goods in a house and subsequently
removed them

: the general rule being that such description
relates to the death of the testator, and if removed they would
not pass (w). But a mere temporary removal for preservation,
as on account of fire, or during a temporary occupancy of a
house, would not be an ademption(y) ; nor where it is clear
that their locality was not referred to as essential to the
bequest (g).

A specific bequest of a term of years may be confined
to the existing term, in which case the gift would be adeemed
by the subsequent surrender of the term, notwithstanding the
grant of a new lease (/). But the context may show that the
testator did not intend to confine its operation to the interest

which he had at the date of the Will, and in that case even
the subsequently acquired freehold may pass (»).

The rule as to ademption applies to appointments under
powers. The power must be read with the instrument creat-

ing it, and if at the date when the instrument comes into

operation either there is no person to take, or there is no

(0 lie Slater, [1907] 1 Ch. 665, 671.

(/«) Williams (10th ed.) 1067.

(«) '^reen r. Symonds, (1730) 1

Kro. C. C. 128, n.

((») Chapman v. Hart, (1749) 1 Ves.

Sen, 271, 273.

(;*) Ibid.; Kawlinson *, Rawlinson,

(1876) 3 C. D. 302.

(?) See Williams (10th ed.) 1068.

(/•) Blatter r. Noton, (1809) 16 Ves,
197, and see Williams (10th ed.) 1069.

(«) Saxton V. Saxton, (1879) 13 C. D,
359.
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(2) ^rf.,«;,,/«« ty ^,^,„^„^ .

^ ^„^,a;;aao«.
(a) Bp Testator in hco jmrentis.

—» in hi, weZ It :?;'.?"'"=:'•''«''"«
(unless Ihere be (iistincli„„.7? .

'°'°» ''e*'*". *en

prt»,i >™ „,„ ,„ .
""'" "'""l* '''«« K a presumption

eonsequently that the cift ;.,
"'"^""^ "'e legatee; and

part a .„bstL,i„„ „, „'
"
^^'^'Z" f"" "'""^ ^ '"

The principle is'hat it
1^3"°" °'' '"^ "«"^""-

intends e,oalit, between ^ch L^'ITa h'?
" '"'"''

residue to the children ^nA .n .' ^ ^^ '«*^«s the

one of the childreTl 1^*Tf ^'*'^« *" ^^--'^ce *«

-ust be brought i2 o eh ^^ fh
^'^^ ^"^' ^'^^"^

fortune, by which h« inf 7?1 ^''^ disposition of his

«hi.*e„, iiyZ bi ::::xr
""'"^ """'"'™« '"•

c.nn?.v*te:zr.:;'r""'r''i!^ ""-^ *'«-
ot a stranger. The dec,rin/!fT *™ '"' "» »"««
between ehiMren, aglr.": ,rC^ r'^l:

««^
favour of a stranger

(y)
°^ * °^^'<'' °ot in

.ub«e,„ent adlj^ ^^^h'ttZ hLT:' f
""

legacy, but i„ p^„, ^. i^, ^ ""J^ /han tbat o( the

that when the donor is a m«,^ ! ° ""^ established

,« * n„„
° ''"°'' ^ " ""'-«»'". «"•» When
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Subtequent
gift i/ifer rirot
by testator in
/»<<> J>arentit.

Principle
founded on
presumption
of equality.

The doctrine
not applied in
favour of a
stranger.

Such ademp-
tion only
l>ro tanto.

.B« Moses, f1902] 1 Ch. 100.
(«) Re Pollock, (1885) 28 C. D.552

o55. ner T^, Selborn-
'

L.R7Cb.670,673,perJames,L.J.W Meinertzagen r. W«lfo~ .

T.'-ri^4?r*?^f'^«j^c^^3o**'
(«) Meinertzagen r. W,,lte«, (1872)

^^ ^^**^-^ ® ^^^^ * C'- 29.

O O
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Nodistinctinn
beiween
bequest of

the amount of the subsequent gift is less than that of the legacy
the mere presumption does not go beyond an ademption pro
tanto (a).

r t-

The case of Pfim v. Lochjer having established that there

.p.ciflc
"''^' l>e ademption pro tauto, it followed that there was no

n^idL"";!"* '*TT .

^''*'""*'"'' ^^^^^^ a bequest ul a specific amount
application of f

"^ '''« bequest of a residue, and it was accordingly decided
the principle; ,n Moutefiore V. Gnedalla (h) that a bequest of a share of

residue for the benefit of a child is subject to ademption in
the same way as a pecuniary legacy. Satisfaction by a
residue and ademption of a residue for this purpose cannot be
distinguished.

There would seem to be no principle on which a distinction
can be drawn for the purpose of considering what is a portion
between a gift of money and a gift of any otlier kind of
property, and the cases show that gifts of shares of residue of
shares m partnership property, and of real estate have been
considered and treated as portions (c).

In considering whether an advance is to be considered as a

thecircam. ^^oie Of the Circumstances ^nd manner of the gift must be
looked at (d). If a child were in business and required further
capital, a sum given for that purpose would be an advancement.
but a sum given merely to assist him temporarily would not!
So m Taylor v. Taylor (^) a father who had paid a sum of
i'660 to extricate his son from debts of honour in India was
treated by Jessel, M.B.. as having thus made a gift to his
son, and not an advancement by way of portion ; and so it
was held in Re Scott (/) with regard to payment of i'1,500 to
a son to release him;>,o tanto from a debt which might have
l)een enforced against him by mortgagees if the father had
not come forward with his assistance.

nor between
gifts of mone,v
and of other"
kind of pro-
perty.

Whether gift

was intended
as ademption

stances.

(a) Per Ld. Selbome in Jfe Pollock,
vbi nujt.

(*) (1860) 1 De G. F. & J. 93, 100.W Re Lacon, [1891] 2 Ch. 482, 487,
per Eoraer, J.

id) Barenscroft ». Jones, (1864) 4

De O. J. & S. 224, 228, ,«r Knight-
Bruce, L.J.

(«) (1875) L. R. 20 Eq. 155.

(/) [1903] 1 Ch. 1, approving
Taylor r. Taylor, ubi tup.
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«vc«.«on or .l,er.Uo„ of anvj, ofZ Wn , .
°™ "'

or ,»« Of .0,,:;&'-: ^»;
-'- ".».«.-,.

kind- anH kJj
""*-y°8 supported by evidence of the same '«»>"' "n.1Kind, and the declarations of the oeraon ,„ ;

"« same
.upp^^tpre.

tAininr, r,^ *
^ " giving a legacy, but con- codicUcon-taming no reference to it. is a fa^t n,v,;„u .7 fl™*"?

-.ido^uoo, u. i, .0. i::i™ :,?,: r.r
« "" °"' °' =r

-

«o. prevail where Ih. te,.le„Tarfportfo^.TT™ "" '""°"-

'«ivr-neeme„t.renot,>,,(„„ „„,„,/.
^°"'™ '"'' '"l-Mq-ont

nentoryportion i, certain ; or where, ki!! ^ '""

« no. naerel, given aa . portion t" X^tTZ'

portion under .he WUiTZiXl C^' °' .'"» ac-
tion, of toe portion under the^mZ^Z r ,!" """ '"''"'
«li«-e ia a die.ine.ion be.ween ^7^^- f ,

.^" ™'*='

.^iea given ae por.i„ne ar .t. oT.r«:I:rrfr
O) Kirk r. Ed.loHr«,, (1844) 3 Ha.^,

J09^;

a,d ,ee William, (loth «I.)

iO Baveiwcroft v. j^nes, «« «,^, .

Be Hcott, Kit rep.

(*) ^e Lacon, [18911 3 Ch 4«i8
«8, per Bowen, L.J.

*®^'

(0 Williams (10th ed.) 1073

CL ?fXT54:-
'""'^"' ^"^«^=> '

o o 2
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What con-
Rtitutea

Btaniling in

loco jMrentU.

by legacies (ii)
. Accordingly, where a father makes an absolute

gift by Will of a certain sum to a daughter and afterwards
takes upon himself to make a settlement upon her marriage
of a like sum on her and her husband and children, the
variance between the provisions of the Will and those of the
settlement aflfords no argument against the portion being a
satisfaction of the legacy, and the provision by the settlement
is an ademption of the legacy (o). And so where a legacy is

given to M., with a contingent limitation over to N. in the
event of M. dying without children, if the legacy to M. is

adeemed by a subsequent gift to M. in the lifetime of the
testator, to which no limitation in favour of N. is attached, the
legacy is not merely adeemed as to M., but also extinguished
as to N. (/)).

Mothers, uncles, great-uncles, grandfathers or grand-
mothers, or putative fathers, are not to be considered in loco

parentitm unless they have intended to assume the oflSce and
duty of a parent. But a person may stand in loco jtareiitis to

a child, though the child resides with and is maintained by
his father (q). Parol evidence is admissible to prove that a
person meant to put himself tn loco parentis to a child, so far

as relates to the child's future provision ; and evidence of his

declarations, as well as the acts of such a person, are ad-
missible for that purpose (r).

(b) Of Legacies bequeathed for a Particular Puj-pose.

Effect of snb- The presumption arising out of the parental or assumed

t^tmngCTfor Parental relation does not extend to any case in which the

MTcgacy"!**"^
legatee is a stranger to that relation. But numerous authori-

ties have determined that if a legacy appears on the face of

the Will to be bequeathed (though to a stranger) for a
particular purpose, and a subsequent gift appears by proper
evidence to have been made for the same purpose, a similar

(m) See Williams (10th ed.) 1072,
and po»t, p. 456.

00 Barry r. Harding (1844), 1 J. &
L. 475, 492.

QO Twining c. Powell, (1845) 2
Coll. 2(i2.

(j) Williams (10th ed.) 1077.

(r) Powys r. Mansfielil, vhi tup.
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presumption is ramiprima facie in favour of ademption. And
1 18 clear from the authorities that evidence of the circum-
Btances under which the subsequent gift was made, inchiding
contemporaneousorsubstantiallycontemporaneousdeclarations
of the donor (whether communicated to the donee or not), may

i'ttT "' '""^ " '"''' ^° '"'"''^'''^ ' Particular purposewithm the meaning of that doctrine it is not necessary thatsome specml use or application of the money, by or on behalf
of the legatee (e.g.. for binding him an apprentice, purchasing
for birn a house, advancing him upon marriage, or the like)
should be m the testator's view. It is not less a purpose as
distinguished from a mere motive of spontaneous bornt,'

moralThr r
''^'''''' *° '^ "^'^^ ^° '"'^1^-* ot somemoral obligation recognised by the testator, and originatingn a definite external cause, though not of a kind whicf(un^ss expressed) the law would have recognised, or Idhave presumed to exist. A case of this kind comes very nearin principle to the first class of cases in which ademp fon by

rel:r '"* " "'"'^ '^^"^ *^« P--*«l relation Thereasonable presumption is the same, namely, that as the

obliZ^:'or^'rT t
'-''' '''' ^"^ *^« sa'^e ante! n

Although no particular purpose is referred to in the Will

of molT; !°*r ''" " '"^' «*'- V Will „, . .„„

Th..» 1
^ *°® ^®Satee in anticipation (u)
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Legacy given
to satisfydebt
sabfiequeiitly

discharged in
testator's life-

time.

What is a
particDiar

purpose.

(0 He Pollock. (1885) 28 C. D. 552
*50, per Ld. Selborne. (0 Jte Fletcher, (1887) 38 C. D. 373.

(•) Jle Ashton, [18'J8] 1 Cli. 142.
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EXKCUTORS.

in lie Sunjthies (x) that a legacy to a trustee for the benefit
of an infant, to whom the testator is not in loco parenti, is
not given for a particular purpose so as to be adeemed by a
Bubsequent gift of the same sum to the same trustee for the
same purpose.

A legacy to the trustees of the endowment fund of a hospital,
not for the general purposes of the hospital, is a legacy for a
particular purpose, and is therefore adeemed by a gift of the
same amount to the same trustees in the testator's lifetime {„),

Sect. 2.-0/ Sathfacthn of Debt, and Partio,,, hj Le,,acie.,

(1) Satisfaction of DehtM hy Lef,acie$.

Where a debtor bequeaths to his creditor a legacy equal to
or exceeding the amount of. his debt, it will be presumed, in
the absence of evidence of a contrary intention, that the lecacv
was meant by the testator as a satisfaction of the debt (*)

JudRe8.however, have frequently expressed theirdisapproval
of this rule, and the Courts have laid hold of slight circum-
stances to get out of it (o).

The presumption is rebutted if the debt was contracted
after the date of the Will, or if the debt is due on a current
account, or upon a bill of exchange or other negotiable instru-
ment

;
or if the legacy is contingent, or uncertain as to amount

as If It IS the whole or part of a residue, or if the legacy is

Tdlrtdt).'"^^^"'
'' "^^"^ *" "'^°^"^ '-'-' ^^-^

Neither the fact that the legacy is not payable under theordmary law until one year after the death of the testator, nor
the appointment of the legatee as executor, takes the case ouH
of the general rule (c). But a legacy as to which no time waa
fixed for payment has been held not to be a satisfaction of
a debt payable within three months of the testator's death,
(«) [1903] 1 Ch. 261. 618
(y) He Corbett, [1903] 2 Ch. 326 m Willi.™.. /in.».W wiii-s (10th i) 1041 ne cic toT'Tric rn& TcVBattenberry, [1906] 1 Ch. 667, 670 833

^"^''ton. [1896] 2 Ch,

(«) He Horlocic, [1896] 1 Ch. 516. (.) B. Battenberry. ubi «y,.
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owing to the differenco in the times at which the legatee wah
entitled to call for payment («/).

A direction by a testator that his debts are to be paid is

sufficient, without the further direction to pay legacies, to

exclude the presua ntion that a legacy to a creditor equal to

or exceeding the ai'. c is a satisfaction of the debt (f).

A further exce^uon may be found in cases where the legacy

and debt are of a different nature ; as where the U Uator is

indebted by bond, and bequeaths an interest in land to his

creditor (/) ; or where the legacy is of chattels (*/) ; or where
the testator had money in his hands as trustee for a person

for life and then for children, and made a gift of like amount
to the tenant for lifr absolutely (/().

A legacy by parent to child, or by husband to wife, is

subject to the same general rule as to the legacy being meant
as « satisfaction of a debt (t).

Parol evidence is admissible to show whether or not the

testator intended the legacy to be in addition to the debt {k).

(2) Satisfaction of Portions by Legacies.

Equity leans against double portions, and the general

rule is that wherever a legacy given by a parent, or a person
standing in loco parentis, is as groat as or greater than a portion

previously secured to the legatee upon marriage or otherwise,

a presumption arises that the legacy was intended as a satis-

faction of the portion. If the legacy is less than the portion,

a presumption arises that it was intended as a satisfaction

pro tanto (/).

A share of residue is on the same footing as a pecuniary

legacy as regards the rule against double portions (m).

Where there is a covenant with trustees to pay a sum to

Rule •pplics
to legacy by
parent to
clrldor by
husband tol

wife.

Parol

eridence
admiMiblc.

Presumption
against

double
portions.

(<f) ff'Horlock, ubitup.

(e) Re Huish, (1889) 43 C. D. 260.

(/) WiUUms (10th ed.) 1043.

(S) Byde r. Byde, (1761) 1 Cox, 44,

49.

(*) Fairer r. Park, (1876) 3 C. D.

309.

(0 Williams (10th ed.) 1045.

(k) Be Uorlock, ubi tup.

(0 Re Blundell, [1906] 2 Ch. 222,

226; and see Williams (1 0th ed.)

104.5.

(m) Thyr e v. Earl of Qlengall,

(1848) 2 H. i,. Cas. 131.

Election by
one of several
eettuU qu«
tnttt.
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RXBCUTOM.

them to be held lu truet for per«,n. in .uccewion. u legacy
given to one or more of the cestui, que trm may operate m a

without Mt.sfy,ng the covenant »o far a. the other ceHuU Jetrm are concerned, who are not legatee.. The election of one

rlM*7T '"t
"•"' *° ^^' ""*'•'• **»« ^»» «'»"°°t effect the

TwnV. ' covenantee, who take no interest under
the Will (n).

The question whether a gift in a Will i. a catisfaction of aportion given in a settlement, or a portion in a settlement isan ademption of a gift in a Will, is one of intention. The
rule that there is a presumption against double portions is
founded on the presumption that the maker of the second
instrument supposed himself to be substantially satisfying the
obbgations of the first. This rule is much easier of applica!Uon where the Will precedes the settlement than where the
^ttlement precede, the Will. In the latter case, the inten-
t on to satisfy a covenant must be distinctly expressed orclearly indicated. Great differences in the sums given andin the limitations of the trust, on which they are given' willbe taken as indications that the gift in the Will was not meantin atisfaction of the covenant. Where, too. the gift by theWill IS not to the child, but to trustees to pay debtTand
egacies and then to pay the residue to the child, the form ofhe Rift will be taken as an indication that the debt due underhe settlementmust be satisfied before theresidueisdeclaredCo)
No positive rule ha. been or can be laid down as to what i

^r^ions(^)
' ^•'«^''""^>"'' presumption against double

Parol evidence of intention is admissible to rebut the pre-
sumption against double portions, since parol evidence i.always admissible to rebut, but not to raise, a presumption (3).

(«) Its Blnndell, ubi imp.
(o) Chichester r. Coventry. (1867')

L. R. 2H. L. 71.

iji) Ibid.
; and see Montagne r.

Eari of Sandwich, (1885) 32 C. D.

62S
J Cartwright r. Cartwright, flOOSl

2 Ch. 306.

(?) Se Tussaml's Estate, (1878) 8
C> I}. 363.
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8«:i. 8.-0/- IMea,e „f Deht, by Le,,acie,.

»,... . .
™ '•''' ""• "lenUon. it in Hash . ™'""»"'
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™'' ""•"" "^ """r'^rh: -s.
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«j.off«i- 1
'^ specinc devisees, or lectitefla nt "°' H'l'h to

clattela real, or of a specific chattel («) B,t thT ? "r'^"
will be annlio/1 ;„ *u -

^"««m«i ^m;. iJut the princip e ''eyisees, or towill De applied m the case of a specific lecatee if tu^ i
*'*«="•« '««*

be repre8er«-«d bv monn,, ;« ^i, ,

*^ '"*' legatee, if the legacy te«, unies.f «i «a oy money in the hands of the executor (v)
'"s^'^^A legacy or share immo/1.-of<.i . .

^*'^""'"* V«^A represented

tomeetaZhf ?,
"""*^**"**«'y Payable cannot be retained ^yr"*'^"'K) meet a debt payable at a future time (x)

'"*'"^ **'

OOWm,am.(10th«,.)10«.
,,,„ r

"''"**"••

(*) Lindley on Partnerahin f7fh «h n 1 C
Akerman, ubi tup.

(0 li« Akerman. [1891 1 3 r 212 k ^^
r.-^''*'''"*"'

"** '»/'•. *" Abra-
219

;
Be Bruce, [19^8] 1 Ch 850. '

°"' ^""'^ ' ^'•- «"•
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EXECUTORS.

The principle does not apply to the case of a legatee whobecame bankrupt before the death of the testate ^but^t
tae testator (z), unless the executors have proved in the bank-ruptcy. or are boand by a composition deed to wWch thetatu^or, majonty of the creditors have assented, in whch

:rt;:xrnr "^^^ ""'^*^ ''- ^^^^^-^- ^'"--

Sect. 5.-0/ the Eject of appointing Debtor to be Executo,:
At law an appointment by the testator of his debtorwhether he was a sole debtor or one of several joint debtorso even one of joint and several debtors, his execitor. o^te^'as a release or extinguishment of the debt; the prTnciptbemgth^ a debt is merely a right to recover the amoun byway of ac ion. and as an executor could not maintain an actionagamst himself, his appointment by the creditor to that officesuspended the action for the debt: and where a ^rsonal

Tu A.U
*PP'^ ''' ^' ^ ^^^'^""^ creditors of their justdebts, and therefore the debt due from the executor wis conidere

.
on their behalf, as assets in his hands. Andl thecase of administration granted to the debtor, the remedybel

creditor. ,t was held to be only temporarily suspended andmight be enforced by an administrator^. boL no^i'
However in equity the debt is general assets, not only forthe payment of the testator's debts, but also of his llcies-and there is also a trust for the residuary legatee. orSxt of^km. as the case may be (rf).

. "^ ne« oi-

But in equity, if the rights of creditors are not interfered
with, evidence is admissible to show an intention of the
(y) Cherry r. Boultbee, (1839) 4My & C. 442 ; Us Hodgson, (1878) 9

C', U, 673,

(O Jf^ Watson, [1896] 1 Ch. 926
(«) Ibid., at p. 933 ; Jle Orpen,

(1880) 16 C. D. 202.

(») Williams (10th ed.) 10S4.
(c) Ibid.

(<0 Ibid., 1057.

•Mi^.
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testator to forgive the debt, and then the operation of the
appomtoent of hia debtor aa executor would complete hia titleand release the debt(.). although he may never prove the

Sect. 6.-0/ the Effect of appointing Creditor to he
Executoi.

credlf'hi'''*" r'^u'"
"''''*''•'' '' '''' «^«'°*«' «^ his Dehton,,

r ri V
*"'' *•"' "^*"'* '^ "«* «» extinguishment of

"t'"^i»hed
the debt, but if the exoontni. 1.0- * i.- , ,

»u"ieui oi onprfncipe

to nav l.™Jn> -r
"*'*** '^^'*'h h« ""y retain -'retainer.

atZt r ' ""r
^^*'°^«hment, for the having assetsamounts to payment(ff).
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^io' n* -^PP'*****. [1891] 3 Ch.

/*! »' ^l*"'®"' r"'»l 1 Ch. 408.
(/) Xe Applebee, ubi ««p. So

aI«o an Imperfect gift inter vivo*may be perfected by the donor ap-
pointing the donee executor:

^.316; /?e Stewart, (1908) W.
«• 147; and see ante, p. 298
(y) Wankford v. Wankford

(1698) 1 Salk. 299, 305.
'



CANADIAN NOTES.

The doctrine of ademption has recently been discusBed

and applied in Tuckett-Lawry v. Lamoureaux (1902), 3

O.L.R. 577.

A testator had bound himself by bond to pay to his mother

£12 10a annually, and devised part of his lands to his brothers,

on condition that they should pay to his mother £12 lOs.

per annum, and pay all his just debts, and made them his

executors. It was held that at law the legacy could not be

considered as a satisfaction of the annuity in the bond,

and that the mother was entitled to both. Cole t. Cole, 5

U.C.Q.B. (O.S.) 744.

Where land, devised subject to a life estate and chargred

with the payment of legacies, is sold after the death of the

testator at the instance of the mortgagee, the money remain-

ing after the payment of the mortgage debt will be treated

in the same manner as if it were the land itself, and, if in-

sufficient to pay all, the tenant for life and legatee will be

paid ratably after the value of the life estate has been ascer-

tained. Armson v. Thomson (1877), 25 Gr. 138.

A testator, having covenanted in a separation deed to pay
his wife $200 a year during her lifetime, in lieu of mainten-

ance, alimony and dower, by his will, subsequently made,

gave her $400 a year in lieu of dower. Held, that as the

legacy was given in lieu of dower it was not intended to be

a satisfaction of the covenant. Carscallen v. WaUbridge

(1900), 32 O.R. 114.

A testator bequeathed to W. L. £1,500 "due to me by

R. C. and secured by mortgage." After the making of this

will and in testator's lifetime, R.C. sold to one H. the property

mortgaged, and the testator, to facilitate the sale and secure

the debt due him, took from H. a mortgage of this and other

properly, and a covenant to pay the amount, retaining the
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mortgage from R. C, under which he held the legal estate in

the land, and the bond originally obtained from R. C. for

the debt. The testator died without altering his will in re-

gard to this legacy. Held, that the legacy was not adeemed.
Loring v. Loring (1865), 12 Gr. 103. And see MUler .
MUler (1877), 25 Gr. 224; Re Dods (1901), 1 O.L.R. 7;
Severn v. Archer (1893), Cas. Dig. 875.

On a question of ademption parol evidence will be admis-
•ible. Tuckett-Lawry v. Lamoureaux (1902), 3 O.L.R. 577.

A bequest of promissory notes upon which, after making
his will, the testator has recovered judgment which was un-
satisfied at the time of his death, does not pass the notes.
Wetmore v. Ketchum (1862), 10 N.B.R. 408.

As to discharge of debtor, where testator appointed him
executor, see Johnson v. Mackenzie, 6 U.C.Q.B. 544.

As to discharge of estate of a deceased surety, under
special circumstances, where he appointed the debtor one
of his executors, see Austin v. Gibson (1879), 4 A.R. 316.
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OP VESTED, CONTINOBNT, AND CONDITIONAL LEGAOIBS.

Sect. I.—Of Legacies whether Vested or Contingent.

When a future time for the payment of a legacy is defined
by the Will, the legacy will be vested or contingent, according
as, upon construing the Will, it appears whether the testator

meant to annex the time to the payment of the legacy, or to
the gift of it (a).

In ascertaining the intention of the testator in this respect.

Courts of Equity have established two positive rules of con-
struction; 1st. That a bequest to a person payable or to be
paid at or when he shall attain twenty-one years of age, or at
the end of any other certain determinate term, confers on him
a vested interest immediately on the testator's death, as
debitum in prasenti solvendum in futuro, and transmissible

to his executors or administrators; for the words "payable"
or "to be paid" are supposed to disannex the time from the

gift of the legacy, so as to leave the gift immediate, in the
same manner, in respect of its vesting, as if the bequest stood

singly, and contained no mention of time. 2nd. That if the

words "payable" or "to be paid" are omitted, and the

legacies are given "at twenty-one," or "if," "when," "in
case," or "provided," the legatees attain twenty-one, or any
other future definite period, these expressions annex the time

to the substance of the legacy, and make the legatee's right to

it depend on his being alive at the time fixed for its payment*
Consequently, if the legatee happens to die before that period

arrives, his personal representative will not be entitled to the

legacy (6),

(a) Williams (10th ed.) 971. •«?., where the above rules are stated
( 6 )

See Williams ( 10th ed. ) 971 et and illustrated by decided cases, aad
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In the case of a particular legacy, where interim interest is

given, it is presumed that the testator meant an immediate
gift, because for the purpose of interest the legacy is to be
immediately separated from the bulk of the property (c). And
it is now a well settled rule of construction that where there is

a gift by Will of a share of residue, to be paid or transferred
to the legatee on his attaining a particular age, with a direction
that in the meantime the income of the share shall be applied
for his maintenance, the share is vested and not contingent (»/).

But where a testator gives residue to several persons on
their attaining twenty-one in equal shares, and directs the
income of the whole fund during their respective minorities to
be applied for the maintenance of all indiscriminately, the gift
will not be vested (e).

There would seem to be no absolute rule of construction
arisin: on a direction to apply the whole income for mainten-
ance " at the discretion of trustees or otherwise," but in each
case the whole frame of the Will must be looked at to ascertain
whether the gift is of the interest for maintenance or a gift of
maintenance out of interest (/).

The use of such words as "pay and transfer " as the only
words of gift in a deferred bequest, does not make such bequest
contingent. The true criterion is, what was the reason for the
postponement ? If it was the position of the fund, as in a gift
to one for life, and after his death to others, the bequest in
remainder vests at once ; but if it was the position of the
legatee, as where the gift is by a direction to pay the fund k
the legatee when he shall attain twenty-one, it is contingent (g).

A devise of real estate to a devisee " when she shall attain
the age of twenty-five years " without more is contingent on

Effect of

interim

interest.

Effect of
<lirection to

pay anil trans-
fer at a future
time without
any direct
gift.

also cases showing how the intention
will be controlled by the context ; see

also i?« Couturier, [1907] 1 Ch. 470.

472, where the principles are stated
by Joyce, J.

(c) Vawdry r. Oeddes, (1830) 1

Rnss. k My. 203, 208.

(<0 Ite Gossling, [1903] 1 Ch. 448.

(«) Re Parker, (1880) 16 C. D. 44 ;

and see lie Gossling, [1902] 1 Ch.
945, reversed on appeal on point of
construction.

(/) See Williams (10th ed.)
984, n. {«); and see Be Williams,
[1907] 1 Ch. 180.

(y) Be Bennett's Trust, (18.57) 3
K. li J. 280.

Gift over as
indicating

vested in-

terest subject
to be divested.
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her attaining that age (/(). But if there is a gift over on the

devisee dying under age it would seem that is sufficient to

show the testator intended the devisee to take a vested interest

subject to be divested on a future contingency (t).

A legacy to A., as soon as he attains the age of twenty-one

years, with interest, is contini^ont, as well as regards '.he

interest as the principal, and there is no gift either of principal

or interest until the legatee attains twenty-one (k).

Where there is an absolute vested gift made payable at a

future event, with direction to accumulate the income in the

meantime and pay it with the principal, the Court will not

enforce the trust for accumulation in which no person has any
interest but the legatee ; in other words the Court holds that

a legatee may put an end to an accumulation which is exclu-

eively for his benefit (t).

Where there is an absolute gift to a legatee in the first

instance, and trusts are engrafted or imposed on that absolute

interest which fail, either from lapse or invalidity or any other

reason, then the absolute gift takes effect, so far as the trusts

have failed, to the exclusion of the residuary legatee or next-of-

kin as the case may be(»().

But if there is an absolute gift, and then a clause (whether

in a subsequent part of the Will or by codicil), not merely modify-

ing the enjoyment by the legatee, but diminishing the estate

origiualW given to him, then the absolute gift has in effect

been cut down, and the Court can only give effect to it so

diminished <n).

The rule as to vesting of legacies payable out of personal

estate, which was introduced from the civil law, does not apply

to legacies payable out of real estate, which are governed by

the common law of England, according to which if a sum of

money is given to a person charged upon real estate, and is

made payable at a certain age, at marriage, or other event

{h) Be Francis, [1905] 2 Oh. 295. (0 Wharton r. Masterman, [1895]

(i) Pbipps «. Ackers, (1842) 9 CI. It. A. C. 186.

F. 583. («/) Hancock r. Watson, [1902] A.

(i) Knight r. Knight, (182<i) 2 Sim. C. 14.

.tL St. 490. («) Re Wilcock, [1898] 1 Ch. 96, 98.
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personal to the party to be benefited, and such party dies
before the time arrives, the portion or legacy is not to be
raised out of the land, but it sinks into it (o) ; and the rule is
the same although interest on the sum is given in the mean-
time (p). But if the payment be postponed until the hapi^n-
ing of an event not referable to the person of the party to be
benefited, but to the circumstances of the estate out of which
the portion or legacy is to be paid, such as t: 9 death of a
tenant for life, then it will be raisable after the death of the
tenant for life notwithstanding the death in the meantime of
the party to be benefited (7).

The rules as to vesting which apply to legiicies charged on
land do not, however, apply to legacies given out of moneys to
arise from the sale of land (r).

Where legacies are charged on both real and personal
estate, the personal estate is considered the primary fund for
their payment («). and so far as the personal fund will extend the
aame rules apply as if the legacies were payable out of personal
estate only

;
and so far as the real estate must be resorted to

for the payment of the legacies, the case is governed by the
same rules as if they were charged on the real estate
only (t).

But where the proceeds of realty and personalty are directed

seem that this indicates an intention that the same rules shall

apply («)

*°*^
'" *^^' '"'" ***' ""'"' m^cMe to personalty

Where in a Will there are successive limitaUons of personal
estate m favour of several persons absolutely, the first of thosewho survives the testator takes absolutely, although he would
have taken nothing if any previous legatee had survived and

(«) Evang V. Scott, (1847) 1 H. L.
C. 43, 57 ; Parker r. Hudgson, (1861)
1 Dr. t Sm. 568, 572 ; Henty ». Wrey
(1882) 21 C. D. 332, 355.

(/>) Parkin r. Hodgson, ubi »up.
Henty r. Wrey, ubi lup. at p. 357.

(^) EvfttiB r. Scott, nbi mp.

Legaciea pay-
able out of
proceed* of

sale of land.

Legacies
charged on
both real and
personal
estate.

Legacies pay-
able out of
proceed* of
realty and
personalty as
a mixed fund.

Effect of suc-
cessive limi-
tations of
personalty to
persons abso-
lutely.

0) lie Hart's Trusts, (1858) 3 De
O. & J. 195, 203.

(#) See ante, p. 407.

(0 Williams (10th ed.) 1002.

(«) Genery v. Fitzgerald, (1822)
Jac. 468.

' V
7
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Kifector
beqneat to a
Mnon " ftnd

in CMe of hii

death " to

another.

Effect of gift

and in caiie of
death without
leaving issue.

Effect of Con-
veyancing
Act, 1882,

a. 10(l),af
to executory
limitations

over.

had taken ; the effect of the failure of an earlier gift being to

accelerate, not to destroy, the later gift (x).

A bequest to a person, "and in case of his death" to

another, is an absolute bequest to the first legatee, if he
survives the testator. Where there is no antecedent estate the

contingency is referred to death in the lifetime of the testator

;

and when the gift is preceded by a life estate the contingency

has reference to the death of the donee, either during the

preceding life estate or in the lifetime of the testator. But
where the gift over is not on a certain event, as where death is

coupled with the contingency of not leaving issue, there is no
necessity for limiting the event to the testator's lifetime or the

preceding life estate, as the case may be (y).

As to executory limitations contained in any instrument

coming into operation after the 81st December, 1882, sect. 10 (1)

of the Conveyancing Act, 1882, provides as follows : " Where
there is a person entitled to land for an estate in fee, or for a

term of years absolute or determinable on life, or for a term

of life with an executory limitation over in default or failure of

all or any of his issue, whether within or at any specified

period of time or not, that executory limitation shall be or

become void and incapable of taking effect, if and as soon as

there is living any issue who has attained the age of twenty-

one years of the class on default or failure whereof the

limitation over was to take effect."

Distinction

between
devises of

realtv and
bequests of

personaltj.

Impossible
condition pre-

cedent to a
devise renders
'levise void.

Sect. 2.

—

Of Conditional Devises and Bequests.

(1) Impossible Conditions Precedent.

As regards devises of realty, which are regulated by the

common law of England, if a condition precedent is impossi-

ble, as to drink up all the water in the sea, the devise will be

void («).

(.r) Bg Lowman, [1896] 2 Cb. 348.

(y) O'Mahoney r. Burdett, (1874)

L. H. 7 H. L. 388 ; Be Parry ic Daggs,

(1885) 31 C. D. 130, 133 ; and see Se

Schnadhorst, [1901] 2 Ch.S38
; [1902]

2 Ch. 234.

(») WiUiams (10th ed.) 1008.
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EdofL7"r' !;«~5*t
''"«»' TeregnUted by thecivU law. i«po-.bi.

adopted by Courts of Equity, if a condition precedent to tbe ''^'?'''"?"P'^

veeting of a legacy i. in.poMible. the beque-trZhLged ' ^^^
the condition; and the legatee i. entitled a. if the legacy

""'""^•

were unconditional (a).
*^^

intent?!?T " ' "°"?*^'" '"•'*^*^^ "^ ^' ^«-«»« 0' *»•« ''•''0—
interest of a devisee, and on his failing to perform the con- »'«»";<»'"«

dition the property is given over, the condition must be ^^
complied with strictly. If it is not so compUed with, the pro-
perty vests m the person in whose favour the gift over is made.
and the Court cannot interfere to set up the prior gift (6).

r«lJn .'T**
*° *^' P«rf°"°»n<« of conditions precedent Perfom.„o.

relatmg to legacies, according to the civil law. adopted by frS^'^Courts of Equity, where a literal compliance with the con
^'

dition becomes impossible from unavoidable circumstances
and wUhout any fault of the party, it is sufficient thaH

"
omphed with as nearly as it practically can be. or. as i stechnicaUy called c,.^,.(e,. The failure of matters ancillary Ka««„o,to the accomphshing of the testator's object may, it would r***™"*^*'seem be disregarded (ef). The rule of the Jourt is'tL tlf the SX^bSSr*

dit^n had been performed, it wiU not suifer a forfeiture to

If the performance of the condition amieft« f^ i, *u
motive „,U.eH.e...«.d U,. U.^Z^7l,l^>l^ "*^-

condition tte leg.,., m«™. the te.l.l„r'rd.„gitrwho S^"S.°""

^
.ho WiU 1 a.. ^.o,rrn.it^j:ri^,tr

(a) Williung (10th ed.) 1008.
(J) /«rf., 1013 ; and 8ee Egerton v.

Earl of Brownlow, (1863) 4 H. L C
1, 18, n. per Ld. Cranworth.

(o) Story, Eq. Jur. g. 291.

(<0 See Williams (10th ed.) 1013.

B.

(«) Hollinrake v. Lister, (1826) 1
Buss. 600, 608.

^
00 Williams (loth ed.) 1008 ; and

see Yates r. University College of
London, (1876) L. R. 7 H. L.m

H H
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Time obserranoe may be material to the due performance
of a oondition, as where the oondition is that the legatee shall

within a time specified personally apply for his legacy (y), or
where the oondition is that the legatee shall establish his title

within a certain time (h).

The performance of the condition is not excused by the
ignorance of the legatee, the principle being that a person who
takes by gift under a Will cannot plead want of knowledge of
the contents of the WUl as an excase for not complying with
its provisions (t).

The executor owes no duty to the legatee to give notice of
the terms of the legacy, even though he takes a beneficial
interest in the legacy on the breach of the oondition (*).

(2) lmpoa$ihle Conditiotu Subsequent.

Where a condition subsequent is impossible, it is the doc-
trine as well of the common law as of the civil law that
the oondition is void, and the legacy single and absolute ; and
if the performance of the condition subsequent be rendered
impoEsible by the act of God, the gift to which the oondition
is attached is good, even though there is a gift over on non-
performance of the condition (t).

If a condition attached to a devise is capable of being con-
strued either as a oondition precedent or as a condition subse-
quent, the Court will prefer the latter construction (m).
Whether a condition is to be construed as precedent or subse-
quent must depend on the intention of the testator to be
collected from the whole instrument (n).

In many cases the Courts have regarded apparent conditions
as conditional limitations and construed them as having been
substantially complied with by the event which has actually

(y) Willianii (10th ed.) 1014

;

(0 Williams (10th ed.) 1009 ; Rt
PoweU r. Bawle, (1874) L. B. 18 Eq. Greenwood, [1903] 1 Ch. 749; H»
^*'' Croxon, [1904] 1 Ch. 262.

(*) lU Hartley, (1887) 34 C. D. 742. (w) Be Greenwood, ubi tup
(i) Astley V. Earl of Ewex, (1874) (n) Egerton r. Earl of Brownlow.

L. n. 18 Bq. 290. (1863) 4 H. L. C. 1, 167.
(A) lU LewU, [1904] 2 Ch. 666.
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happened, bo that sinoe the first limitation cannot take place
the subMiquent one ahall. For instance, a devise on condition
that the devisee should give a release within three months
after the testator's death, and if he should neglect to give sach
release then c ver, and the devisee died in the testator's life-

time; it was held that this was a conditional limitation and
that the devise over took effect (o).

With regard to conditions subsequent, the general rule is
that they are to be construed with great strictness, as they go
to divest estates already vested : Therefore the very event
must happen, or the act with all its details must be done, in
order to deprive the legatee of bis legacy (p). Moreover the
cesser and the Umitation over must fit in with one another,
and if there is no person to take under the Un tation over the
clause is void (q).

(8) lUegal Conditiotu Precedent.

With regard to conditions precedent which are illegal, if

performance requires an act which is malum in $e, as to kill

A., bum his house, or the like, then both by the common and
civil law not only the condition but the bequest itself is void.
But where the illegality consists merely in the performance of
the condition being against a rule or the poUcy of the law,
there although by the common law the devise as well as the
condition is equally void as if there existed malum in »e, by the
civil law the condition only is void, and the bequest single
and good. Thus, where the testator bequeathed to his niece
i'2 a month if she lived with her husband, and £5 a month if

she lived apart from him. Lord Northington was of opinion
that she was entitled to the ^5 a month payment ; for the
condition being contra bonos mores, the bequest was single (r).

467

IlUfllftl eondi-
tion praoe-
dent, malnm
in *0, renders
beqnest TOld.

Condition
merely oon>
trary to rule
of kw tenden
deviie Toid :

bat in Mme
caae the con-
dition of
bequest alone
is Toid.

(«) See Williams (10th ed.) 1014 et

*eq., where other instances of the
application of this principle are given,
and see Egerton r. Earl of Brownlow,
ubi tup., at p. 223.

ip) Williams (10th ed.) 1017

;

Harrison ». Foreman, (1800) 6 Ves.

207.

(?) Musgrave r. Brooke, (1884) 26
C. D. 792 ; Be Comwallis, C1886) 32
C. D. 388.

(r) WiUiams (10th ed.) 1009 ; and
see Re Moore. (1888) 39 C. D. 116.

H H 2
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(4) nUyal CmdiHotu Subujueni.

Where the performanoe of » condition labeeqnent ii illegal,

then, M well at the common lew • by the civil lew,
Adopted in the Coorte of Equity, the condition is void and the
deviee or beqnett freed from it, ai though it had been given
nnconditionally (t). On this principle, a condition divesting
the interest of a devisee or legatee if he enters into the naval
or military services of the country is, as being contrary to
public policy, void (0.

So also an original vested gift shall not be qualified by a
subsequent gift engrafted on it, which the law will not allow
to take effect; as by a gift over which is void by reaeon of
being too remote (h).

The remoteness against which the rule for prevention of
perpetuities is directed is remoteness in the commencement,
or first taking effect, of limitations, and not in the cesser or
determination of them. An estate that is to arise within the
prescribed period may be so limited as to determine on the
happening of any event, however remote, as, for example, the
indefinite failure of issue of a person, which is too remote a
contingency for the commencement of limitations. But an
estate can only be made to determine upon an event thus
remote when, by its original form and limitation, it will
regularly cease by the happening of the contingency, as the
term of the duration of the estate : for a power reserved to a
person to determine the limitation on such remote event
would be void (x). It follows that under powers in an ante-
nuptial settlement a life interest may be limited to any child
of the marriage untU the happening of an event, for instance,
until he becomes a member of the Roman Catholic Church (y),
or so long as he should be living and unmarried, but a gift

(«) Williams (10th ed.) 1010 ; Eger-
ton r. Earl of Brownlow, (1863) 4 H.
L. C. 1, 160; and see Re Moore, wbi
tup.

(0 Re Beard, [1908] 1 Ch. 383.

(«) WilliajM (10th ed.) 1010 ; Bing

r. Hardwick, (1840) 2 BeaT. 862.

(«) Lewis on Perpetuity, p. 173

;

Wainwright v. Miller, [1197] 2 Ch.
256,261.

(y) Wainwright r. Miller, «»t np.
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OTer to other children of the mftrriage whoald the child marry
would be void for remoteneei, as the dsM ii not necetsarily

Moertoinable within twenty-one yean after the death of the

ianrivor of the appointor! {t).

Again a condition it void which is inconsistent with and
repugnant to the gift, as for instance restraining its aliena-

tion (a), and the law is the same both as to real and personal

estate.

But although a condition restraining alienation is void,

yet property may be given to a man for bis life, with a con-

dition so expressed as to amount to a limitation determining

the life estate in the event of alienation, and in that case

neither the donee nor his assignees can have it beyond the

period limit«d (b).

Where a life interest is given subjoct to forfeiture if the

tenant for life should charge or incumber the property, and
there is a gift over, for instance in favour of children, on such
forfeiture, a forfeiture will be produced by a charge or incum-
brance, notwithstanding that, in the event which happens of

there being no children, there is no pe.-ion to take under the
gift over (c).

Where the words of tnu proviso for forfeiture on bank-
ruptcy are words of futurity, the forfeiture does not take
place if the bankruptcy has been annulled before the first

payment becomes due, or in other words before any right to

receive the income in question has accrued to the trustee in

the bankruptcy (d).

A forfeiture clause in a Will, providing that in the event of

alienation or bankruptcy the interest of the legatee under the

Will shall cease and go over, applies to a bankruptcy either

before or after the date of the Will and existing at the

ConditioB
npagiMBi
tokbwialt
gilt.

Condition
rwtmining
•lioiwtioa.

(s) ife Gage, [1898] 1 Ch. 498.

(a) Bradley r. Peizoto, (1797) 3
Ves. 32S ; St Roaher, (1884) 26 C. D.

801 ; Be Dugdale, (1888) 88 C. D.
176, 180.

(») Brandon r. Bobinsun, (1811) 18
Yea. 429, 433 ; Se Machu, (1883) 2!

0. D. 838, 842.

(c) Hunt r. Hunt, (1882) 21 C. D.
278.

(d) Re Parnham's Truata, (1876)
46 L. J. Ch. (N. S.) 80, 413 ; Robert-
aon V. Richardaon, (1886) 30 C. D.
623, 628; iJ» Loftua-Otway, [1895] 2

Forteitim <d

the oTont of

bankraptojr.
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testator's death (e). But this rale ought not to be applied to
any but those particular acts of forfeiture, and ought not, in
the absence of express words, to be extended to other acts of
forfeiture, as for instance a marriage of a kind forbidden by
the testator (/).

^

An absolute interest in personalty, whether vested or con-
tmgent, may be given over upon alienation before the time of
possession (g).

If there is an absolute bequest of property, with a proviso
that if the legatee dies without having disposed of it by Will,
or otherwise, his interest in it shall cease and it shall go over
to another, the gift over is void and the legacy absolute, since it

18 an attempt to alter the course of devolution at the moment of
devolution and at no other time (/«), and there is no distinction
between realty and personalty in this respect (i).

Except in the case of a condition rei non liciUe, as a conditionm restraint of marriage, or not to dispute the Will, or not to
ahene, there is no rule of law that a condition subsequent
shall operate merely in terrorem unless the legacy is given
over to another on breach of the condition. Therefore, where
there was a condition subsequent in a Will, revoking a bequest
to the testator's daughter in case she became a nun, Lord
Cranworth held that the condition was a lawful one, and that
her interest ceased upon a breach of it, though there was no
gift over (k).

(5) Conditions in Bestraint of Marriage.

not"£^?t'ing
"^^'^^ '^^""'^ *° conditions in restraint of marriage, it is

^lute celi. settled that conditions which do not directly or indirectly
import an absolute injunction to ceUbacy are valid (/). Thus

Effect of
want of gift

orer.

(<•) Metcalfe v. Metcalfe, [18911 3
Cli. 1,4.

-'

(/) Re Chapman, [1904] 1 Ch
431 ; [1905] A. C. 106.

0/) Theobald on WiUs (7th ed.), p.
631

; Churchill r. Marks, (1844) 1
Coll. 441 ; Se Porter, [18921 3 Ch
481.

(A) Shaw c. Ford, (1877) 7 C. D.

6(J9
; and see Re Percy, (1883) 24 C.

D. 616 • Re Parry and Daggs, (I885i
31 ( 30.

(0 Shaw r. Ford, nbi »uj>.

(*) Re Dickson's Trust, (1850) 1
Sim. N. S. 37.

(0 Scott r. Taylor, (1788) 2 Dick.
712, 721.
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conditions restraining marriage under twenty-one, or other
reasonable age, without consent (m), or requiring or prohibiting

marriage with particular persons (n), are valid. Even a restraint

upon a woman's freedom of marriage to be continued during the
whole of her life unless her marriage were with the consent of

a married person is valid (o). So also a condition or gift over
on the marriage of a widow (p) or a widower (q) is valid in

respect of personal estate, which is regulated by the civil law,

and also to devises of land, which are regulated by the common
law (r).

A gift to a legatee for life if she shall so long remain Limitation

unmarried is valid («). Limitations until marriage maybe riagi"""'

good where limitations defeasible on marriage would be bad («).

Further, even with respect to conditions in restraint of Limitation

marriage generally, if there be a direction that the legacy, in ria^°°
""'

the event of a breach, shall go over to another legatee, the
condition is obligatory, for the Court is bound to protect the
interest of the party in whose favour the ulterior limitation ia

made (u).

(6) Legacy to a Person in the Character of Executor.

A legacy to a person in the character of executor is con-
sidered to be given upon the implied condition that he clothe
himself with that character.

The presumption is that a legacy to a person appointed
executor is given to him in that character, and it is on him to

show something in the nature of the legacy, or other circum-
stances arising on the Will, to repel that presumption (x).

Presumption
88 to legacy
to executor.

Presumption
maybe
rebutted.

(m) Beaumont r. Squire, (1852) 17
Q. B. 005. As to what is sufficient

consent see cases cited in Williams
(10th ed.) 1023 et »eq.

(«) Hodgson r. Halfoni, (1879) 11
C. D. 959 ; Jenner v. Turner, (1880)
16 C. IJ. 188, and other instances giren
in Williams (lOth ed.) 1021.

(<») Re Whiting's Settlement, [ 1 905 ]

1 Ch. 96.

(p) Newton v. Marsden, (1862) 2 J.

& H. 356.

(?) Allen V. Jackson, (1875) 1 C. D.
399.

(r) Jones r. .Jones, (1876) 1 Q. B. D
279.

(*) Heath v. Lewis, (1853) 3 De G.
M. & G. 954.

(0 See Evans r. Kosser, (1864) 2
H. & M. 190, 195.

(«) Williams (loth ed.) 1023.

(«) Ibid., 1027 ; Re Apnleton,
(1885) 29 C. D. 893, 895.
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Parol evidence is admissible to rebat this as weU as anyother presumption (»). If the presumption is rebutted the

n.Ji'
'"* °'

f }^^^ *^^8 P*y*"« ^ » »««»*«« (who is

mTl ?r '^' '''"°*°'^'> '^''' *^« ^'''^^ °' » tenant forhfe rebuts the presumption that the legacy was given to himin his character of executor (*).

So where the gift is expressed to be in respect of the testator's
relationship, or as a mark o* respect or friendship, the pre-
sumption IS rebutted by th ext (a).

The mere fact, however, that the gift of the legacy precedes
the appointment of the legatee as executor, or that the legacies
to several persons appointed executors differ either in their
amount or subject-matter, is not enough by itself to rebut the
presumption (b).

It is not absolutely necessary to prove the Will in order
to entitle a person to a legacy as executor. It will be a
suflScient assumption of his character of executor if the
legatee unequivocally manifesto an intention to act in the
executorship, although prevented by death from proving the

A request by a testator that a handsome gratuity should

^ given to each of his executors is void for uncertainty (rf).
But a gift of reasonable remuneration to an executor for
his trouble is effectual, and the Court will ascertain the
amount («).

(y) Be Appleton, uU tup.

(«) Re Beeve's Truats, (1877) 4 C
D.841.

(/i) See Williams (10th ed.) 1029 et
teg.

(*) Re Appleton, ubi tup.

(e) WUliamg (10th ed.) 1030 ; Lewis
r. Matthews, (1869) L. B. 8 Eq. 277.

(d) Jobber r. Jubber, (1839) 9 Sim
603.

(e) Jackson v. Hamilton, (1846) 3 J.
& L. 702.



CANADIAN NOTES.

There may be a present vested interest with a valid direc-

tion postponing the time of payment. Butler v. Butler

(1896), 29 N.S.R. 145.

A legacy to A. and B. by a will provides that they should

"work on the farm until their legacies became due," is a
gift on condition, and the legacy is forfeited if they do not

M'ork. Oliver v. Davidson (1882), 11 S.C.R. 166.

As to the construction of devises containing conditions

relating to the conduct of the legatee. See Jordan v. Dunn
(1888), 15 A.R. 744; Re Quay (1907), 14 O.L.R. 471; Re Fox
(1884), 8 O.R. 489.

A bequest upon condition precedent does not take eflFect

if the condition becomes impossible before the vesting. Mc-
Callum V. Riddell (1893), 23 O.R. 537.

As to devises involving a vesting of realty at a future

date. See Williams v. Thurston (1889), 21 N.S.R. 357;
Merchants Bank v. Keefer (1885\ 13 S.C.R. 515; Bigelow
V. Bigelow (1872), 19 Gr. at p. 554; Kinsey v. Douglas (1892),
22 O.R. 553.

When a legacy is charged on land, and the gift and direc-

tion to pay at a future time are distinct, the legacy is vested.

Re Stevens (1887), 14 O.R. 707.

A devise subject to a condition that the devisee pay the

debts of another person than the testator renders the land
subject to such debts unconditionally. Botsford v. Botsford

(1886), 11 N.B.R. 458.

If a condition subsequent, as to maintain A., becomes im-
possible by reason of A.'s death, the gift is absolute. Oraham
V. Bolton (1885), 9 O.R. 481.

A condition not to sell or mortgage during the devisee's

lifetime is only in partial restraint and valid. Se Porter
(1907), 13 O.L.R. 399. But a total restriction is not valid
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Blackburn v. McCallum

EXBCUTOBS.

merely because limited as to time
(1903), 33 S.C.R. 65.

The testator bequeathed to hi« two infant son, $4 000
each, contingent upon their attaining twenty-five years of
nge, and also to each one-tenth of the residuary estate. The
infants were held entitled to the interest on the comingentlegacy as mamtenance. In re Mclntyre, Mclntyre v. LanLand Western Trust Co. (1904), 7 O.L.E. 548.
An absolute gift to a wife of all real and personal prop-

and the children may think wisest," is an absolute gift, andthe children take nothing. R, McDougall (1904), 8 O.L.B.b4U See also Mclsaac v. Beaton, 38 N.S.R. 60, 37 S C R j , •

McLaren . Coom,, ^,^69), 16 Gr. 602. But a gift to a wifjof the who e control of my real and personal estate ns longas she liveV; with a gift over of the land, farm stock and

aUlm ''
"

^°' "^' "°''^'
""' ^"''"'"" ^'^'>^^' "

A testator released his daughter from a debt to him "on
condition of her in no way making any claim for any causeWhatsoever against my estate or causing any dispute i^Tgard to the same or the management thereof by my executor "
and appointed an executor. By . eojicil he revokedlh

"p
pointment o the executor and appointed his daugttlr ^^
sTbT nd t. T .1

*'"* *' '"''^''''^ ^""^ become impos-

H t/»^
«^ Pe'^onalty to a wife "for her own use duringher life with a gift over of "any money or securities whichmay remain at her death." give, her absolute power to dis-pose of the principal. Re McDonald (1903), 35 N.S.R. 500And the gift is absolute, where it is p gift for life with

oIr.
417'"'''"''' ""'^ "' ^'' '"''••

""^ ^^'*«''^ (l^M), 7

in 7dT "J^'^'^'r"" * ^'^^'^ *° «^^"*« ^««*^«J interestin a defined fund the Court will order payment on his at-
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tainine: twenty^)ne, notwithstanding that by the term of
the will payment is postponed to a subsequent period. Ooff
V. Strohm (1897), 28 O.R. 553. And where vested legacies
were directed to be paid at certain ages, "or as soon there-
after as they (the executors) shall deem it advisable to do so,"
it was held that the executors had no authority to refuse pay-
ment after the time fixed. Lewis v. Moore (1897), 24 A.R. 393.

Where the concluding words of a devise of certain realty
to the testator's wife were that she may "sell (it) and use
the money as she thinks best," these words were held not in-

consistent with a limitation upon her interest in the property
itself. Re Silverthorne (1907), 15 O.L.R. 112.

The testator devised to his wife "her heins, executors and
administrators, to and for her own use and benefit," all and
singular his real and personal estate. The will contained a
proviso that "in the event of my said wife not having dis-

posed of any of said property, real or personal, in her life-

time, or by her last will and testament, the portion of the
estate so remaining undisposed of should vest in trustees.
Held, that testator's wife took an absolute interest in the
property devised to her, and that the proviso vesting in
trustees the property undisposed of was void as repugnant
in law. Bowman v. Oram, (1894), 26 N.S.R. 318. Followed
in Corning v. Bent (1903), 23 C.L.T. Occ. N. 336. And see
Re McDonald (1903), 6 O.L.R. 478; Re Smith (1904), 4
O.W.R. 226; Butler v. Butler (1896), 29 N.S.R. 145; Re
Livingston (1907), 14 O.L.R. 161; Re Stainsbury (1907), 14
O.L.R. 468; Leonard v. Leonard (1899), 1 N.B. Eq. 576;\Bfl
Thomas v. Shannon (1898), 30 O.R. 49.

A gift of a sum of money for life is an absolute gift Re
Chapman (1902), 4 O.L.R. 130. But such a gift may be
restricted to the life of the donee, if it appears from the will
that the life tenant is to receive the income only, although
the terms of the gift are absolute. Foot v. Foot (1888) 15
S.C.R. 699.

A condition in general restraint »f marriage of an unmar
tied person is void. In re Hamilton (1901), 1 O.L.R. 10.

472c
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A gift to 8 widow of money durante viduitate, with a gift
over If she marries again is a gift for her life only. Se Dalu
(1906), 37 N.B.R. 483.

^
A tertator provided by his wiU that "my wife shall have

the whole of my estate which remains at my decease, however,
with the observation that should she marry again then die
shall receive only the third part, and the residue shall be
equally divided between my five children." The estate con-
sisted of realty. Held, that the condition against remarriage
was valid, that there was a gift to the widow of the whole
residue subject to gift over on her remarriage. The executor
was directed to hold two-thirds of the estate, paying the widow
the income until her death or remarriage. If she died with-
out remarrying the two-thirds would pass under her will
otherwise under the testator's. In re Deller (1903), 6 O.L.R.'
711. And see Doe dem Livingstone v. Carrie, 5 N.B.R. 450,
A legacy given beneficially is not affected by the appoint-

ment of the legatee as executor in a subsequent part of t..e
wilJ. Lyons v. Blott (1869), 16 Gr. 368.

Where executors were to take "share and share alike"
and the only charge imposed on them was the maintainance
of the testator's wife who predeceased him, it was held that
they took beneficially. Ballard v. Stover (1887), 14 O.R.
153. See Higginson v. Kerr (1898), 30 O.R. 62.

'

Where property is bequeathed to executors upon trusts
which fail for uncertainty, they do not take the property
beneficially. Davidson v. Boomer (1868), 15 Gr. l,Re Wilson
(1899), 30 O.R. 553. Xor where they take upon trusts which
do not exhaust t!ie estate, though the gift upon trust is coupled
with a power to dispose of the whole estate as they shall deem
fit. Re Brown (1891), 8 Man. R. 391.

A condition in restraint of parental rights is void. Clarke
V. Darragh (1883), 5 O.R. 140.

Where a legatee enjoys the benefit given to him by the
will upon the conditions expressed in it, he is under a per-
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onal liability enforceable in Court to fulfil those conditions.

OUlespie v. Qilletpk (1908), 8 W.L.R. 725.

Two siatens were held entitled to a fund, they having been Legacy

given under the will tht income thereof in perpetuity and at?Jm'il^n

there being no gift over of either corpus or income. Lands '•*•

were devised in fee simple to a son, but not to be

sold for five years unless with two sisters' consent.

The son predeceased the sisters. As the conditions

were personal the devise must be construed strictly,

and on the son's death the lands passed freed from all con-

ditions. Re Aitrill (1908), 12 O.W.R. 204.

See generally re vested, contingent and conditional de-

vises and bequests. Fuller v. Anderson (1891), 20 O.R. 424;

Becker v. MUler (1878) 25 Or. 528. McCaUum v. Riddell

(1893), 23 O.R. 537; McKinnon v. Lundey (1894), 21 A.R.

560; Armgtrong v. Mason (1894), 25 S.C.R. 263; Crawford
V. Brady (1894), 25 O.R. 635; Merchants' Bank of Canada
v. Keefer (1884), 13 S.C.R. 515; Kerr v. Smith (1896), 27

O.R. 409; Mealey v. Atkins (1880), 27 Or. 563; Re
Winstanley (1884), 6 O.R. 315; Re Northcote (1889),

18 O.R. 107; Graham v. Bolton (1885), 9 O.R. 481; Jordan
V. Dunn (1887), 13 O.R. 267, 15 O.A.R. 744; In re Macklem
and the Commissioners of the Niagara Falls Park (1887), 14

A.R. 20; Macklem v. Macklem (1890), 19 O.R. 482; Re
Casner (1883), 6 O.R. 282; Re Livingston, 14 O.L.R. 161;

Paulin V. Windsor (1904), 36 N.S.R. 441; Re Sandison

(1907), 6 W.L.R. 615; Morrow v. Jenkins (1885), 6 O.R.

693; Chubbock v. Murray (1897), 30 N.S.R. 23; Rogers v.

Lowthian (1880), 27 Gr. 559; Re Hanmer (1905), 9 O.L.R.

348; McCrary v. McCrary (1863), 22 U.C.R. 520; Re Mumby
(1904), 8 O.L.R. 283; Re Tuck (1905), 10 O.L.R. 309; Re
Archer (1907), 14 O.L.R. 374.

Though on an absolute gift to A., with a remainder over

to B., the gift to A. is absolute, yet, if it appears^ in the gift

to A. that he was intended to take for life only, the remainder

over is good, and A. takes a life interest only. Osterhout v.

Osterhout (1904), 7 O.L.R. 402, 8 O.L.R. 685.
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(18«), 1 U.C.R. 180; Thorpe v. ShiUingtan (1868), 15

^U^e to the good-wiU. Tinflor v. ilfcFaHa«, (1902), 4 O.L.R.



CHAPTER XXXVI.

or THE BZBCUTOr's assent and or THE PAYMENT OF LEOACIES

AND DISTBIBUTION.

Sect. 1.

—

Protection after Utuing Advertitements.

ArtEB issuing advertisements, and taking the steps pointed Effect of S3

out by the Act 22 & 28 Vict. c. 85, s. 29 (o), an executor or c.357i.M.

administrator will have the same protection against debts or

claims, of which he has no notice, as if he had administered

the estate under a decree of the Court (6) ; and after satisfying

all claims of which he has notice the executor, or administrator

with the Will annexed, may safely assent to the specific

legacies, and pay the pecuniary legacies, and distribute the

residue ; and in the case of an intestacy the administrator may,
in like manner, distribute the estate among the next-of-kin.

Sect. 29 of 22 & 28 Vict. c. 85 is not confined to claims of

creditors, but applies also to persons having claims as next-of-

kin. It also affords protection to the sureties in an administra-

tion bond, where the administrator before distributing the

assets of the intestate has pursued the course pointed out by
that section (c).

Sect. 2.

—

Of the Executor's Auent.

Inasmuch as the eixecutor is responsible to the creditors for Aweut neoes-

the satisfaction of their claims to the extent of the whole of JeL te^Ws
the assets, as a protection to the executor the law imposes the ""«•

necessity that every legatee, whether general or specific, and
whether of chattels real or personal, must obtain the executor's
assent to the legacy before his title as legatee can be complete
and perfect ((Q.

Sherry, (1876) 1
(a) See ante, p. 349.

(*) Clegg V. Bowland, (1866) L. B
3 Eq. 368.

(c) Newton
C. P. D. 246.

(d) WiUiams (10th ed.) 1101.
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Before inch usent. however, the legatee ha. an inchoate
nght to the legacy, .nch ae is tran.mi.sible to his own pereonal
repregentativee, in case of his death before it be paid or
delivered (<•).

*^

It follows from the rule as to the necessity of the executor's
assent, that if. without it. the legatee takes possession of the
thing bequeathed, the executors may maintain an action of
trespass or trover against him. So, although a chattel, real
or personal, specifically bequeathed, be in the custody or pos-
session of the legatee, and the assets be fully adequate to the
payment of debts, he has no right to retain it in opposition to
the executor: by whom, in such case, an action will lie to
recover it (/).

Whether the executors are right in withholding their
ansent is a question for the consideration of a Court of
Equity (7).

After assent to the bequest of a specific chattel it vests
absolutely in the legatee, and he can maintain an action at
law for it, even against the executor himself (A). But no
action at law wUl lie for a general legacy (i), or for a share
of residue (k).

So the title to leaseholds upon the assent of the executor
vests absolutely in the legatee, without any deed of assign-
ment (/).

*

The assent has relation to the time of the testator's
death (»t).

With regard to real estate, which now vests in the personal
representative, the Land Transfer Act, 1897 (60 & 61 Vict
c. 66), provides as follows :—

Sect. 2 (1). "Subject to the powers, rights, duties, and
liabilities hereinafter mentioned, the personal representatives

W Williams (10th ed.) 1101

{/) Ibid., 1103

(i?), Elliott r. Elliott, (1841) 9 M. &
W. 23, 26.

(A) Ibid. ; Doe r. Guy, (1802') 3
East, 120, 123.

(i) Deek» r. Strutt, (ITSi) 5 T. B.

690.

(*) Jones r. Tanner, (1827) 7 B. *
C. .542

; and see Williams (10th ed.>
1666.

^

(0 lie Culverhouse, [18961 2 Ch.
251.

(»«) Williams (10th ed.) 1108.
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of a deceased peraon ihall hold the real estate as trustees for

the persons by law beneficially entitled thereto, and those

persons shall have the same power of requiring a transfer of

real estate <\s persons beneficially entitled to personal estate

have of requiring a transfer of such personal estate."

(2) {inter alia) "The powers, rights, duties and liabilities of

personal representntives in respect of personal estate shall

apply to real estate so far as the same are applicable, as if that

real estate were ii chattel real vesting in them or him, save

that it shall not be lawful for some or one only of several

joint personal representatives, without the authority of the

Court, to sell or transfer real estate."

Sect. 8 (1). " At any time after the death of the owner of

any land, his personal representatives may assent to any

devise contained in his Will or may convey the land to any

person entitled thereto as heir, devisee, or otherwise, and may

make the assent or conveyance, either subject to a charge for

the payment of any money which the personal representatives

are liable to pay, or without any such charge ; and on such

assent or conveyance, subject to a charge for all moneys (if

any) which the personal representatives are liable to pay, all

liabilities of the personal representatives in respect of the

land shall cease, except as to any acts done or contracts

entered into by them before such assent or conveyance."

The charge subject to which the assent or conveyance is

made does not extend to debts for wliich prior to the Act the

personal representative would not have been liable as regards

the personal estate, for instance, for debts of which he has no

notice after having issued the proper advertisements under

B. 29 of the Act 22 &, 23 Vict. c. 35. Therefore the devisee

after assent or conveyance can make a good title to a pur-

chase without regard as to whether there may be other debts

of which the legal personal representative had not had

notice (n).

Sect. 3 (2). "At any time after the expiration of one year

(»•) iAsCary* Lon'» Contract, [1901] 2 Ch. 463.
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iron, the death of th« owner of the Umd. if hii penond repre-
entative. have faUed on the reqaeit of the perMn entitled to
Uie land to convey the land to that perK>n. the Court may, if
It think, fit, on the application of that penon, and after notice
to the personal repreeentaUvea, order that the conveyance be
made, or, in the oaae of regiitered land, that the per^n so
entitled be registered as proprietor of the land either solely or
jouitly with the personal representatives."

Assent on the part of the ezecntor may be either express
or miplied(o); whether there has been an assent or not
may involve matter of law, but it is generally a qaestion of

Where an executor assents to a taking by one of several
legatees of one specific thing it is necessarily an unqualified
assent, being a parting with his interest in the chattel
altogether; but where there are several chattels bequeathed,
the assent given to a particular chattel is not necessarily an
assent to all, since the executor may ^it'.! -.Id his assent as to
part(j).

An assent to the estate of a legatee for life is an assent to
the bequest in remainder (r).

So an assent to take part as residuary legatee is an assent
to take the whole, because it admits that there is a residue,
and that the debts and legacies, which alone could entiUe the
executor to withhold his assent, are paid (•).

The mere fact that an executor has made general payments
to or for the benefit of a legatee of leaseholds and other
property-not specifically out of or on account of his rents-
was held, in the absence of representations on the subject by
he executor to the legatee, not sufficient to enable the Court
to infer that the legacy had been assented to ((). The act or
expression to be sufficient should be unambiguous, since where

(«) Williams (loth ed.) 1104, and
sec there the

' iioeroos instances given
a« to what may constitute assent.

(/») EUiott r. Elliott, (1841) 9 M
:W.23,27.

(?) IMd.

(r) Ibid.; Stevenson r. Mayor of
Liverpool, (1874) L. K. 10 Q. B. 81.

(#) Elliott r. Elliott, ubi tup.
(t) Thome r. Thome, [1893] 3 Ch.

196.
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an Mt or ezprMaion is ambigaoui, and appliei equally to either

view of a question, it ii no evidence at all for the jury (h).

A conditional aseent ii sufficient only where it is the case Comiitioiua

of a condition subsequent, or such a one as the executor had

no authority to annex for his own benefit, since failure in

performing will not divest the legatee of his legacy (x).

A person appointed executor may assent to a legacy before AMent b«ton

he proves the Will, and his assent will be effectual though he

should die before probate (y). Further, the assent of any one AMent ot ima

of several executors is sufficient, even to his own legacy, with- executon.

out the others ; and if the subject be entire and given to all

the executors, the assent of any one of them to his own

proportion will be sufficient (jr).

Upon general principles, when an executor, who is also a PoMcwion ot

specific legatee, takes possession, primd facie, he does so by legatee »HmS

virtue of his character of executor and not in that of legatee, {ue^^b^
But the executor, having taken possession, may afterwards ff^'^"'*^

expressly, or ^y implication, elect to treat his possession as

that of legatee and not oi executor, and that whether he be

entitled to the subject-matter of the legacy absolutely, or for a

qualified interest only with a limitation over to others. In

the latter case the assent of the executor, in general, enures,

not only for his own benefit, but for the benefit also of those

who take after him (a).

Accordingly, where an executor takes an interest in a lease-

hold estate for his life, he must do something more than enter

in order to give assent to the legacy, as the entry is referable

to his character of executor, and is not evidence of an assent to

the legacy (b).

If an executor legatee renounce probate, his assent to his Execntor

own legacy will be ineffectual; and if be ta^ < the thing renouncioe

bequeathed without the permission of the admii-idtrator eum £J^^t**'
**

(m) Doe r. Harris, (1847) 16 M. &
W. 517, 520.

(«) Willlam8 (lOth ed.) 1106;

Elliott V. Elliott, ubi tup., at p 28.

(jf) Williamg (10th ed.) llC.
(.•) Williams (10th ed.) 1114 ; Town-

ion t. TickeU, (1819) 3 B. & Aid. 31,

40.

(a) Trail v. Bull, (1853) 22 L. J. Ch.

1082, per Ld. Cranwortb.

(i) Doe d. Hajea t. Str-tjea, (1816)

7 Taunt. 217 ; Trail r. B il. ubi tup.

ineffectual.
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testamento annexo, he will incur the Bame liabilities as any
other legatee so acting (<•).

^

Upon assenting to a specific bequest given to then, in trust
executors forthwith become trustees. Whether such assent
has been gxven is often of importance, having regard to the
distinction between the liability of several executors and that of
trustees {<t). Moreover, executors who have set apart and appro-
priated assets to meet a trust legacy can no longer retain or
impound any part of the appropriated assets to meet a debt
from the legatee to the general estate of the testator («).

Although, as a general rule, where a person who fills the
position of an executor is found selling or mortgaging part of
his testator's estate, he is to be presumed to be acting in the
discharge of the duties imposed on him as executor (/) yet if
where a person is both executor and trustee, and a long time
has elapsed during which there is no evidence of the executor
having anything to do in the character of executor, and it is
admitted there are no debts, and no other reason for selling is

ZfT^V' ""
r'""''

'''''' ''« ""« '' "'** «f trustee,
and that he has ceased to have the powers of executor {g).

Sect. 8.-0/ the Time of Payment of Legacies.

An executor cannot be compelled to pay a legacy before the
expiration of twelve months from the testator's death, not!
withstanding a direction in the Will that payment should bemade sooner There is, however, no rule which prevents an
executor if he thinks proper, paying legacies or handing over
the residue within the period of twelve months, as it is only
for the convenience of the executor in order to ascertain the
debts and assets of the testator (A).

Where any real or personal estate forms the subject of any
proceedings in the Chancery Division. T-rd. 50. r. 9. of the

ii-) Williams (10th ed.) 11 U; and
see 20 k 21 Vict. c. 77, s. 79, ante,
p. 55.

id) Dix V. Burford, (1854) 19 Beav.
409 ; and seean/'-, p. 4.

(e) Ballard v. Marsden, (1880) 14

C. D. 374.

(/) Re Venn & Furze's Contract.
[1894] 2 Ch. 101.

Cv) R« Verrell's Contract, '".9031 1
Oh. (i5.

•

(*) Williams (10th ed.) 1114.
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is kept in

medio.

R. P. {: uUA'JeB that if the judge is satisfied that the same
wi). be more than aflicient to answer all claims thereon, he
mr V a. any tinifi I'ter the commencement of the proceedings
allc' ihfl r ftities mtereated tht. whole or part of the income
thereof, or part of the capital of personal estate.

In the case of an immediate legacy vested but subject to le legacy

be divested upon a future contingency, in the nature of a ^^^^tM fmd
condition subsequent. Lord Thurlow in Orijitha v. Smith (t)

directed payment to the legatee without security, and this was
followed by Sir W. Grant in Fawkes v. Gray (fc). But it would
seem that these cases are contrary to the whole stream of

equity since. If it is liable to be divested by any event, the

course of the Court then is not to pay, but keep the fund in

medio until the contingency is determined (l).

In Colston v. Morrit (»»), where a legacy was given to a
father on condition that he did not interfere with the educa-
tion of his daughter, the Court required security from the

father before paying him the legacy.

A bequest of an annuity, unless otherwise directed, com-
mences from the death of the testator, and the first payment
is paid at the end of the year from the testator's death (h).

Where an annuity is given by Will with a direction that it

shall be paid monthly, the annuity commences from the

testator's death, but the first payment is made at the end of a
month after the testator's death (o).

But where an annuity is by Will directed to be payable
quarterly, the first payment to be made within eighteen
months after the testator's death, the annuity does not com-
mence till fifteen months from the death of the testator (/>).

Where an annuity is directed by the testator to be
purchased, the right to take its value in cash, instead of the
annual sum, vests in the annuitant on the testator's death, and

Payment of

annuitiet.

(0 (1790) 1 Ves. 97.

(*) (1811) 18 Ves. 130.

(0 Colhoun r. Thompson, (1828) 2
Molloy, 281, 287, 290, per Lord Chan-
cellor Hart.

(m) (1821) 6 Madd. 89.

(») Gibson r. Bott, (1802) 7 Ves.
89, 96.

(o) Houghton V. Franklin, (1823) 1

IS. & 8. 390.

(p) Irvin r. Ironmonger, (1831) 2
B. li My. 631.
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Bhoald the annuitant die before it is purchased, his legal per-
sonal representatives are entitled to the sum which at the date
of the testator's death would have purchased the annuity (g).

If a general legacy is given for life with remainder over, no
interest is dne till the end of two years, since the legacy is "not

payable till (he end of one year after the testator's death, and
until the legacy is payable there is no fund to produce
interest (r).

As a general rule a gift of an annuity to A. is a gift of the
annuity during the life of A. and nothing more {rr). On the
other hand prima facie a gift of the produce of a fund is a
gift of that produce in perpetuity, and is consequently a gift

of the fund itself («) ; and it makes no difference that the
fund is given to trustees to apply the income (««).

Sect, 'k.—Appropriation of Funds to provide for Future and
Contingent Legacies.

If there is a vested legacy which will certainly be payable
in futuro, the legatee is entitled to insist upon the executor
investing the amount of it, and when it is done that will be an
appropriation in the strict sense of the term, and the gain or
loss upon the investment (as the case may be) will go to or fall

upon the legatee (t).

Where the legacy is contingent, and the legatee is, on the
happening of the contingency, to take the legacy without
interest in the meantime, the legatee is not entitled to require
a sum to be appropriated to answer the legacy. It remains
part of the testator's estate. It need not prevent the executor
or the Court distributing the residue, after taking reasonable
care to provide for the contingent legacy ; but the fund so set
apart would be set apart, not as a legacy, but to answer or
secure the legacy, and the fund will still remain part of the

(?) Se Bobbins, [1906] 2 Ch. 648
;

[1907] 2 Ch. 8.

(f) Gibson v. Bott, ubi tup.

(/•/•) Blight r. Hartnoll, (1881) 19
C. D. 294 ; Pf Morgan, [1893] 3 Ch.
222, 228.

(«) Adamson «. Armitage, (1816) 19
Ves. 416.

(m) Page r. Leapingwell, (1812) 18
Ves. 463; Haig r. Swiney, (1823)
1 Sim. & Stu. 487.

(0 JU HaU, [1903] 2 Ch. 226.
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estate, the income oagbt to be paid as part of the residue, and
on the happening of the contingency the legatee will be

entitled to receive the amount of the legacy in full in cash (tt).

Of late years the leaning of the Court is not to order a

fund to be paid into Court to provide for a legacy, but rather

to get rid of a fund where there are proper trustees to take

care of it. But if proper trustees are not kept up, or if for

any other cause the fund is in jeopardy, an application can
be made for its protection by the Court (m).

As against the residuary legatee an annuitant is not
entitled to have the personal estate converted and an amount
sufficient to secure the annuity invested ; he is only entitled to

have the annuity sufficiently secured (j;). And where an
annuity is payable out of the income of the clear residuary

estate, the Court has jurisdiction to set apart a sufficient sum
to answer the annuity and to pay the remainder c: the residue

to the residuary legatees (i/).

Sect. 5.

—

Of Interest on Legacies.

A legacy bequeathed generally, without assigning any time General

for payment, bears interest only from a year after the death of IX^t'ih""
the testator, though the fund out of which it is to be naid * y*" *"*'

• ,,,,,,, *^ testators,
consists of stock and other matters yielding immediate profit, death.

And if the executor has assets, the pecuniary legacies bear
interest from the expiration of the year, although the assets
have not been productive (z).

And where legatees have had to wait for the payment of
their legacies until after the falling in of a reversionary
interest, they are entitled not merely to six years' arrears of
interest, but to interest on their legacies from the expiration
of one year after the testator's death (a).

Interest does not become payable on a legacy before it is Deferred
due, and since a legacy to a person in his capacity of executor

^''^^

(<0 Ibid.

(») Jte Braitbwaite, (1882) 21 C. D.
121.

(a-) Re Parry, (1889) 42 C. D. 670.

(y) Harbin r. Mastennan, [1896] 1

E.

Ch. 351.

(«) Pearson r. Pearson, (1802) 1

Sch. k Let. 10.

(a) Jle Blachford, (1884) 27 C. D
676.

I I
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is not due unless he accepts the office and duties of executor,

and an infant cannot accept the office of executor, it follows

that a legacy to a>n infant as executor does not carry interest

until he is of age (6).

Where the direction to pay is at a fixed time the legacy

bears interest as from that time, but where the direction is to

pay within a fixed period the question crises whether the delay

authorised was for the personal benefit of the residuary legatee,

as in Thomas v. Att.-Gen. (c), in which case interest does not

begin to run until the end of the period, or the postponement

is simply for the convenience of the testator's estate for the

purpose of giving the executors time to collect and get in the

assets, in which case, assuming the executors have assets in

hand actually realized, the unpaid legacies carry interest from

the expiration of one year after the testator's death (d).

A vested legacy subject to be divested on the happening of

a particular event, as the death of the legatee under the age

of twenty-one years, carries interest from a year after the

testator's death, and should the legatee die under the age of

twenty-one years, any arrears of interest up to that time will

be payable to his legal personal representative (e).

A contingent legacy does not carry interest until it vests,

but where there is a severance of the legacy from the rest of

the estate, if the legacy is severed merely for purposes of

administration, as because the residue is to be paid over at

once, or to be invested in land, the contingent legatee is not

entitled to the income of the fund in the meantime until the

legacy vests, as the funds remain residue until the contingency

happens. But if a severance from the residue is directed for

any purpose connected with the legacy itself, that fact, with-

out anything else, is sufficient to make the legacy carry

interest, and if the legacy vests by the happening of the

event, the legatee will be entitled to the income accrued in

(J) Re Gardner, (1892) 67 L. T.

(N. S.) 552.

(c) (18»7) 2 Y. * C. 525.

(d) Olive r. Westenuan, (1884) 63

L. J. Ch. 525.

(«) Jte Bucldey's TrusU, (1888) 32

C. D. 583.
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m

the meantime. The difficulty is in the application of the rule

to particular instances (/).

Where a legacy is decreed to be a satisfaction of a debt,

the Court gives interest from the testator's death, for the

satisfaction must take place immediately at the testator's

death (g).

But a legacy to the testator's wife in lieu of dower or

freebench carries interest only from the expiration of a year

from the testator's death, since this is a case of election (h).

Where a legacy is given to an infant by a parent, or one in

loco parentis, interest from the testator's death is allowed aa a

provision for maintenance (i). This exception does not extend

to a provision for an adult child (k), or a wife (t).

Interest may also be allowed as from the death of the

testator from an implied direction, where otherwise there

would not be any fund for maintenance, as where a fund is

given " for the use and support of the younger children " of

nephews ; but this rule has not been extended to the case of

adults ; nor does it extend to the income of a trust legacy to a

daughter-in-law subject to the obligation of maintaining her

deceased husband's children while minors and unmarried (m).

In the case of legacies charged upon lands only, where no
day of payment is fixed, interest is chargeable from the death

of the testator (n).

The general rule of the Court is that arrears of an annuity

do not carry interest, and there is no exception to this rule

where the annuity was a provision for a wife or child. The
cases in which the Court, in the absence of express contract,

allows interest are confined to those where the annuitant has
held some legal security which but for the interference of the
Court he might have made available for the obtaining of

Legacy in

satisfaction

of debt.

Legacy to

infant by tes-

tator in Inco

parentit.

Legacy
charged only
on land.

Arrears of

annuity.

(/) Be Inman, [1893] 3 Ch. 518;
Re Snaith, (1894) 71 L. T. 318, per

North, J.

0/) Clark r. Sewell, (1744)3Atlc.
99.

(A) Jie Bignold, (1890) 45 C. D.

496. '

(0 Be Bowlby, [1904] 2 Ch. 685.

(*) Wall r. Wall, (1847) 15 Sim.
513.

(0 Be Whittaker, (1882) 21 0. D.
657.

(m) Be Crane, [1908] I Ch. 379.

(n) Pearson r. Pearson, ubi tup.

;

Be Waters, (1889) 42 C. D. 617.

I I 2
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interest, or where the accumalation of arrears has been

occasioned by the miscondaot of the party bound to pay (o).

It makes no difference whether the annuity is charged on

corpus or merely on income (;>).

Where a legacy has not been paid at the proper time, then,

as between the legatee and the person entitled to the residue,

it has been the rule of the Court ever since Sitwell v.

Bernard (q) to allow the legatee interest at the rate of 4 per

cent, only (in the absence of special circumstances), even

although the residue may have produced interest at a higher

rate (»•).

By Ord. 55, r. 64, where a judgment or order is made
directing an account of legacies, interest shall be computed
thereon at 4 per cent, from the end of one year after the

testator's death, unless otherwise ordered, or unless any other

time of payment or rate is directed by the Will, and in that

case according to the Will.

Sbct. 6.

—

Of Currency in which Legacies are to be Paid
and Cost of Remittance.

The general rule, apart from the context, is that if a
testator domiciled abroad gives a sum of money by Will it

shall be paid to the legatee in current money of the country
where the testator was domiciled. It is immaterial that the
legatee resides elsewhere, or that the assets of the testator are
partly in the place of his domicil and partly elsewhere («).

Speaking generally, the Courts of this country have no
jurisdiction to order payment of money except in the currency
of this country. The sum ordered to be paid must be
expressed in English mone. , or such order cannot be enforced

by the ordinary writs of execution. Therefore, in such cases

it becomes necessary to consider how much money in English
currency the defendant ought to pay the plaintiff. The

(w) Torre v. Browne, (1856) 6 H. L. C.

565, 577, per Ld. Cranworth.

{p) Wheatley v. Davies, (1876) 35
L. T. 306.

(?) (1801) 6 Yes. 520.

(r) R« Campbell, [1893] 3 Ch. 468
472, per Stirling, J.

(«) Saunders v. Drake, (1743) 2 Ati<.

485.
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•mount in English currency mutt be arrived ct by taking the

real value in Engliih currency of the foreign currency at the

place where payable as a purchaaeable commodity, i.e., in

practice, according to the rate of exchange existing at the

particular time between the currencie8(0-

If the legatee requires payment to be made to him at a

place elsewhere than where the assetH are bein^r adminiMtered,

he must pay the cost of remittance(M), that is the cost of

purchasing for and sending to the legatee a draft on the place

of remittance in favour of the legatee for the equivalent.

And in all cases where laud alone is subjected by Will with

the payment of a sum of money, in the absence of any con-

trary intention to be inferred from the context or circum-

stances, there is no obligation to pay the money at any place

except upon the land, and therefore the cost of remittance to

any other place must be paid by the legatee (x).

48S

Coat of

nmittuiM.

CAivADIAN NOTES.

In Nova Scotia the legislature (32 Geo. II. c. 11), had
enacted that "a legacy may be sued for and recovered at
common law any law custom or usage to the contrary not-

withstanding." The Supreme Court of Nova Scotia accord-

ingly held that an action for a certain legacy can be main-
tained in common law Courts against any person who, under
the will, is made liable to pay such legacy, and receives,

under such will, funds sufficient to pay it. Ells v. Ells (1871),
1 N.S.R. 173. Likewi<!c in New Brunswick against an executor
as an action of debt. LivingstoH v. Powell (1837), 2 N.BR
361.

Legatees are not necessary parties defendant in an admin-
istration suit. Harrison v. Shaw (1866), 2 Ch. Ch. 44,

{*) Manners v. Pearson ft Sot,
[1898] 1 Ch. 581.
(m) Cockerel] v. Barber, (1810)

le Yes. Ml ; Campbell v. Graham,

(1830) 1 R. A M. 453.
((T) Lanadowne v, Lanadowne,

(1820) 2 Bligh. 60.
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See, as to action by administrator de bonit non, to enforce
a covenant for payment of a legacy. Mowbray v. Fletcher

(1908), 11 O.W.R. 937.

In a suit by a residuary legatee for the adminiatration of

an estate, the plaintiff represents all the residuary legatees;

and the other residuary legatees are not entitled, as of course,

to charge the general estate with the costs of appearing by
another solicitor in the Master's office. Gorham v. Oorham
(1870), 17 Gr. 386.

Although at law the assent of the executor is necessary

to the vesting of a specific legacy, in equity he is considered

as a bare trustee, and if he refuse his assent without cause

he may be compelled to give it. Archer v. Severn (1887),

12 O.R. 615.

The assent of an executor to a legacy may be by implica-

tion as well as by express words, e.g., from his conduct. Hons-
herger v. Homberger (1877), 5 O.S. 479; Teahon v.

Leamy (1861), 21 U.C.Q.B. 216.

Payment of a legacy in full is a prima facie admission

of assets to pay all the legacies in full, because, if the assets

are not sufficient for this purpose, all the legacies must abate

in proportion, but it is open to explanation. Coleman v.

Whitehead (1852), 3 Gr. 227.

Payment by the executor of some legacies, and making
provision for the others is not a conclusive admission of assets,

because the provision which was made for the unpaid legacies

may have proved insufficient, without his fault. Coleman v.

"Whitehead, supra.

A direction that a legacy shall be paid out of the annual

produce of a farm devised to another, or as the executors

should deem best, makes it a charge on the farm, notwith-

standing the concluding power to executors. Callaghan v.

Howell, 29 O.R. 329.

Where a testator directed payment of his debts and fun-

eral expenses to be made out of his personalty, and if that

proved insufficient his executors were to make up the defi-

ciency out of his land, and then gave pecuniary legacies, it
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was held that a mixed fund was created, and if the per-

sonalty was insufficient for payment of debts then the legacies

were payable out of the proceeds of the land ; but, if sufficient,

!hen out of the mixed fund. Toomey v. Tracey (1883), 4

O.R. 708. And see Re Gilchrist (1876), 23 Gr. 524.

A testator, after devising certain pecuniary legacies and

a home to two of his children until they became of age, pro-

vided as follows: "And I will and bequeath unto my daugh-

ter, C. S., all my real estate and the remainder of my personal

estate after the above legacies are paid." Held, that the

legacies were charged upon the real estate. Johnson v. Den-
man (1889), 18 O.R. 66,

The testator by his will bequeathed to his widow the right

to an annual specific sum in lieu of dower. She was held

entitled to priority over the other legatees. Koch v. Ileisey

(1894), 26 O.R. 87.

A testator devised to his daughter a lot of land charged

with a legacy. The daughter pvedeceased the testator, leav-

ing two children to whom the tot descended. On an appli-

cation by the executors at the instance of the Official Guar-
dian, it was held, that it was the duty of the executors to sell

the land and pay the legacy. Re Eddie (1893), 22 O.R. 556.

Where a testator Revised and bequeathed all his real and
personal property to his executors and trustees for the pur-

pose of paying a number of pecuniary legacies, some to per-

sonal legatees and others to charitable associations, and pro-

vided that the residue of his estate be divided pro rata among
the legatees, it was the duty of the executors to deduct the

succession duty payable in respect of the pecuniary legacies

before paying the amounts over to the legatees, and they
had no right to pay such succession duty out of the residue

left after paying the legacies in full. Kennedy v. Protestant

Orphans' Home (1895), 25 O.R. 235.

J. and his brother carried on business in partnership for

over thirty years and the brother having died, his will con-

tained the following request,—"I trill and bequeath unto
my brother J. all my interest in the business of J. and Co. in

Mixed
fund.

Legacy
schari
on real

utate,
f

Priority
of legacy.

SueoeuioB
duty.
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the Mid City of St. Ctharine. together with .11 .um. «fm«ney .dv.nced by ,„e to the «idTu.i„LTjy tZ ,11

^z uTth'etrh^
'"-'-' -'

' ^^ztz:z^i
n 7a m ^ •'""°*" *'*•» *» «"'e delay m inmible "Held, .fflrming the decidon of the Court of iZT^^'j
zzZ'Z'T •^" ^''' -^ ob.i«.tio?r:;df.*:ify

riht ! . '"f"*"* '"•• "•* P-'P^^' -"d did not lo-

estate of the testator pay its share of such deflcienev Robert'OH V. Junkin (1896), 26 S.C.B 192
°'^"«'*°«y- ««*«'•'-

^
A condition that, before recovering a legacy, the legatee

rwemng .„y part themif »„ held to be ntMed b» one .d-peamnce. «. «»mj, (1907), 14 O.L.B 471
"^

V ed the tert.tor'. „fe, „d daring her lifeHme he bronght

."te«,t, he tad m easting eontingent ii>tere.t in the e.t.te..d ... .n,,«ed to h.ve the e.ttte p««„ed .h.. the Ceymight be p.,d m e«« „f the h.pp«,i„g „, ,he conti„g.„er„Twb^ch „ depended. Dugg<.„ v. B„,^„ ^,^^^ Jf""^""

The pajonent of intere,t on leg-ci™ depend, upon cer.t.,n rule., which are modifled by the intention. otZ JJ

aW whether ye«ed or not, until i, i. „,„.„y ^„. ^^payable. Inter.,, i. given for delay in p.yn,en, Int.^,
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i« not to be exacted when, by the direction of the tertator.

(1902), 4 O.L.R. 632.

Where the testatrix directed a legacy to be paid out of
the proceed, of land, to be .old at any time within two year,
of her death, interest run. from the date of wile or the ex-
piration of the two year., whichever fint occur.. Re Robin-
»on, McDonnell v. Rohimo» (1892). 22 O.K. 438. In a .imi-
lar oaHe, held that lejracie. bore interest from the date when
the land, ".hould have been «,ld." McMylor v. Lynch
(1894). 24 O.R. 632.

Overpayment, of interct by mistake of fact can be re-
covered back. Barber v. Clark (1890), 20 O.R. 522; 18 O.A.R.
435.

Where an infant i. entitled to a legacy payable at major- i„r.„t
ity, from a parent, or a testator who stood t« loco parentit en^tledto
to h.m, he is entitled to interest thereon for maintenance dur-

'°*''"*'

mpr his minority if he has no other means of support, but not
otherwise. Spart v. Perrin, 17 Or. 519; Reea v. Fraser 26
Or. 233.

'

Legatee, are not entitled to interest until the fund out of
which they are to be paid is accumulated. Smith v. Seaton
(1870). 17 Or. 397. Where bequests were to be paid twelve
months after decease if legatees then of age. interest ran
from a year after decease, although legatees not then of age.
Fuller V. Macklem (1878), 25 Gr. 455. Interest on legacies
payable out of the proceeds of the sale of real estate is payable
after one year from the death of the testator. Toomey v
Tracey (1883), 4 O.R. 708.

'

Where legacies were made payable seven years after the
date of the will, which period the testator outlived, interest
was allowed only as in ordinary cases, and the same rule wa.
applied where there was a direction to accumulate interest
from a date seven years after the date of the will until the
^egatee attained twenty-one. MiUer v. Miller (1877) 25 Or

4m,i



CHAPTER XXXVII.

or ABATimNT.

Icyacips abate
rateably.

Valuation of
Mneral
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once to

amount of
valuation leu
abatement

:

notwithstaoi-
ing annuity
liable to
cesser during
life of

annuitant.

Ir the estate ia iorafflcient to pay all the legaeiei in full,

the general legacies must abate in equal proportions.

Where there are general pecuniary legacies and general

legacies of stock, such as a general legacy of £10,000 consols,

the value of the stock must be estimated according to the

pric<> at the end of a year next after the testator's death, when

the legatees would have been entitled to have the amount of

their legacies purchased and transferred into their names (a).

All p.mple gifts of annuities are held to be pecuniary

legacies (b).

Where a Will contains a general gift of an annuity,

general gifts of legacies, and a gift of ''ie residue, and the

entire estate is insufficient to pay the annuity and the pecun-

iary legacies, the annuity ought to be valued and the annu-

itant is entitled at once to the amount of the valuation, sub-

ject to an abatement in proportion to the abatement of the

pecuniary legacies; and although the annuitant should die

before the payment of the annuity in full would have equalled

the abated amount of the valuation, the other legatees will

have no clai' i to the surplus of that amount(c).

Where the rnnuity payable out of a deficient estate has

been valued, the whole amount less the abatement will be

directed to be paid to the annuitant, notwithstanding it was

payable to him for life or until he should do or suffer some

act whereby the annuity or any part thereof, if belonging to

him absolutely, would become vested in some other person (d).

I

(a) Anther v. Anther, (1843) 13
Sim. 422, 440.

(6) Creed v. Creed, (1846) 11
CI. t F. 491, S08.

(0) Wroughten v, Colquhoun,

(1847) 1 De G. ft Sm. 357.

id) Re Sinclair, [1897] 1 Ch.
921, Kekewich, J., not following
Carr v. Ingleby, (1831) 1 De O.
i. Sm. .362.

F !



OF ABATBMKNT.

In He lto*${e) the value of an annuity, less abatement,

j I
)>eqneatheil to a married woman without power to anticipate,
was ordered to be laid out in the purcbaae of an annuity for
her, but the married woman having died before this waa done,
the capital sum was ordered to be paid to her legal personal
representative.

In the case of several annuitants, if all the annuitants be
living at the period of the division, the values must l)e ascer-
tained as at the death of the testator ; if they be all dead, the
values must be taken to be the respective amounts of arrears

;

but if some be dead and others living, the values as to the
former will be taken at the amount of the arrears, ami as to
the latter, at the amount of the arrears added to the calculated
value of the future payments (/).

There is no diflference in principle where the annuity has
»)een given in expectancy on the death of another person (g).

In lie Metcalf(h), in settling the proportions of abatement,
tliu question was raised whether sums received by immediate
annuitants during the first five years ought to be brought into
hotchpot, and it was held, on principle, that as the income
of the testator's estate, during the first five years after the
testator's death, could never have been applicable in payment
of the reversionary annuities, the annuitants in possession were
not bound to bring into hotchpot sums received out of income.

In Re Wilkint (i), Pearson, J. held where an annuity was
given free of duty and there was a deficiency, that the legacy
duty payable on the sum apportioned to the annuitant should
be deducted from the whole fund and the balance then divided
proportionably. But it would seem the better view is that the
legacy duty should be treated as an additional legacy and be
added to the legacy for the purposes of abatement (k).

The general rule is, that if there be a clear gift of a life

interest and of a reversion, and the estate proves insufficient,

487

Married
wonuui
•nnuitMit
reMtnlnad
from
anticfpntioii.

TimeMMl
maimer of
valuing
nnnnitlct.

Legaciet and
annuities
given free
of duty.

(e) [1900] I Ch. 162.

(/) Todd r. Bielby, (1859) 27 Bcav.
353.

ig) Potts r. Smith, (1809) L,. B. 8

Eq. 683.

(A) [1903] 2 Ch. 424.

(i) (1884) 27 C. D. 703.

(*) He Tnrnbnll, [1906] 1 Ch. 726.

Abatement
as between
tenant for

life and
revenioner.
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:
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EXECUTORS.

each party, the tenant for life and the reveraioner. must l,earthe loss m proportion to his interest ; but that if there is a giftof an annuity and a residuary gift.the annuity takes precedenceand the whole loss falls on the residuary legatee (l)

thJ 71 * '^^" '"°^ " «'^*'" "P°° ''»«* '0' «a>e. and

^7(X) fails by B 's death in the testator's lifetime, if the specificfund proves deficient to pay both sums of ^600 and ^TOO^here
will be no abatement of the £600 legacy in favour of the
residuary legatee, but it will be considered a first charge on
the proceeds of sale (m).

*

But where a testator, in disposing of a specific fund, after
he has given certain portions, comprises the remainder under
the term residue,- if. on the construction, he intended theword residue " to mean a fractional part of the whole, in
hat case, if the fund proves deficient, the loss wUl fall on all
he persons interested in proportion to their shares, although
the last portion was called the residue (n).

Near relationship, or that a man is morally bound to
provide for bis widow and children, does not of itself give to
such a legatee priority over mere strangers, if the estate is
insufficient to pay all legacies in full (o).

Moreover, a mere direction to pay a legacy immediately, or
within one month, or within thr-^ months after a testator's
decease, is no evidence of any iitention on the part of the
testator to give priority to that particular legacy in case of a
deficiency in the estate, because it is to be presumed that the
testator intended all the legacies to be paid in full when he
gave them (p).

So also saying "out of the first money belonging to me,"
or "imprimis," or ««in the first place," is treated, apart from
any contrary context, as only consequential to the direction that
the legacy should be paid immediately, and such expressions

(/) Croly r. Weld, (18r,3) 3 De O.
M. & O. 9U3, 'Mu.

(«) Jie Tunno, (1890) 4r, C. D. 66.
(») Page r. Lcapingwell, (1812) 18

\es. 463, and see De Lirie r. Hodgce,

(1874) L. H. 17 Eq. 440.

(tf) He Schweder's Estate, flStfl 1 3
Ch. 44.

' L J

(/*) Ibid.
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I

*

are consistent with the presumed intention that all shall be

equally paid in their order (q).

A legacy to an executor for his trouble in the conduct and
management of the testator's estate has no priority over other
legacies and must abate (r).

But where a legacy is given as a price for the relinquish-

ment of a right to dower, the legatee is considered in the nature
of a purchaser and entitled to priority, and consequently not
liable to abate projwrtionately with other legacies ; and it makes
no difference that the legacy should exceed in value the right

relinquished, or be the only consideration, or merely part of

the consideration («). The rule, however, being founded on
her right to dower has no application where the widow had
no such right, as where the testator left no real estate, or
effectually devised the whole of his real estate (t).

In Re Wedmore(u), Kekewioh, J. decided that this principle
was inapplicable to the case of a legacy given in satisfaction

of an ascertained debt, and that if the legatee claims under the
Will he takes the legacy subject to the usual rules of adminis-
tration which affect all legacies ; and the learned judge stated
that there was no case amon thorities referred to which
touched the question of debt j arfl, however, authorities
that the principle of treating ,e legatee as purchaser would
not apply if the legatee had not any legal claim against the
testator; as if no debt was actually due, but accounts had
subsisted between the testator and the legatee, and the legacy
was given on condition that the legatee should execute a
general release (ar) ; or if the legatees were creditors with whom
the testator had formerly compounded, they having released
their debts (y) ; or if the debts were the debts of a relative and
not of the testator (;).

A preferential legatee, even though the legatee be

Legacy to

executor.

Legacy given
na price tor

relinquish-

ment o(

ilowcr.

TiCgacy given
in sat igfaction
of ascertained
debt.

('/) Blower r. Morret, (^I7r,2) 2 Ves.
Sen. 420; Beoston v. Uootb, (181») 4
Ma.ld. 161.

(r) Duncan r. Watts, (1853) 16
Beav. 204.

(*) Heath r. Dendv, (1826) 1 Kuss.
643.

(0 H» OrecnwwKl, [1892] 2 Ch. 29.-..

(«) [1907] 3 Ch. 277.

(«) Davieir.BuBh,(1881)l You.341.

(y) Coppin r. Coppin, (1725) 3
P. Wms. 296.

(j) Shirt r. Westby, (180<.») 16 Ves.
393.

Preferential

legatee not
entitled

until debts
are Mtisfled.
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EXECUTORS.

considered as a purchaaer ia nnt ««f:*i j ^

after all iV,^ A
,/*"'^'^'^'' " not entitled to payment untilalter all the debts are satisfied (a).

Where a testator by WiU gave several legacies and after

ZZt^TT'^''''' *^' l^eappreheSVer wo^d

ttUS:- '"^''r r' '""'^^ '««*«^««' " ^^^^ ^^^^ that

rdZtlX ""
'^l I"*

^""^ °' **•« W"» ^'^^ P^«'erence in

S^^ T^l
""'^ ^'^^^ '"'^^^^^ '««'^"«« given »>y a codic'mu8 be considered as given with the same apprehension of asurplusand could takeplaceonlyoutofthesup^'sed:^^^^^^^^^

A demonstrative legacy is so far specific Zt it wil7not be

asses and in this the testator's intention is the princinle •

r It IS inferred that he, in referring to specific par'tsoThisestate for payment of particular legacies intended those legacLto be a preference to others which he had not so secured'"When the assets, not specifically bequeathed, are insufficientto pay all the debts, then the specific legatees must abateTnproportion to the value of their individual legacies and a
egatee entitled to a demonstrative legacy, in t^atl ,a B^cific legacy, must abate with the specific legatees (rf)The forgiveness by Will of a debt owing to the testator is

leg^et) ""'• "' °°* '-''' ^ ^'^'^^-^ -"^ «--»
Where charitable legacies are directed to be paid out of the

testator's pure personalty, as a question of inten^on. it is hddhat this does not relieve the pure personalty from its obligation
t ontnbute rateably with the rest of the estate te theCZo the administration charges, consequently such charges mustbe paid rateably out of the whole estate, and the chariteble
legatees will then take what remains of th pureZsona t^tpart payment of their legacies (/)

Personalty in

(rt) Jt, Uwley, [1902] 2 Ch. 799,
oOo,

(*) Atl.-Uen. r. Bobins, (1722) 2

u ^^,'"*- ^•'' '°"°**^ '" Stammers r.
Halliley, (1841) 12 Sim. 42.W Williams (10th ed.) 1 100, quoted
by Lord Truro in Robinson r.Oeldari

(1852)3Mac.JcO. 735,746 J see also
per Kindersley, V.-C, in Sellon r.
Watts, (1861) 9 W. B. 847.

{<0 Williams (10th ed.) HOC.
(c) Jie Wedmore, [1907] 2 Ch.277
(/) Beaumont r. Oliveira, (1869)

L. R. 4 Ch. .So<).
^ ''



CANADIAN NOTES.

Where the assets are not sufficient to pay all the legacies

in full they must all abate in proportion. Coleman v. White-

head (1852), 3 Or. 227.

In Lindsay v. Waldbrook (1897), 20 A.R. 604 the gen-

eral rule of equality among legatees was applied, and there

not being suflScient to pay a! the legacies in full it was or-

dered that all should abate, although there was a direction

first to set apart one and then to pay others.
'

Where a special fund is set apart to produce the legacy

the general rule does not apply and that legacy does not

abate. See King v. Yorston (1895), 27 O.R. 1.

A pecuniary legacy and a provision for maintenance abate

ratably. Cook v. Noble (1887), 12 O.R. 81.

Where there is a deficiency of assets of an estate to pay Onus on
all the bequests in full the onus is on the parties claiming P,*^^.

. . i_ 1 .
claiining

priority to shew conclusively from the will an intention that, priority,

in case of abatement of legacies, a distinction should be made
in their favour. Re Estate D. Wadddl (1896), 29 N.S.R. 19;

Re Battershall (1907), 10 O.W.R. 933.

Where a testator gives a legacy to his executors, expressly

as a compensation for their trouble, and there is a deficiency

of assets, such legacy does not, in this country, abate with

legacies which are mere bounties, even though the

legacy somewhat excHnis what the executors would otherwise

have been entitled to demand. Anderson v. Dougall (1868),

15 Gr. 405. And see HeUem v. Severs (1876), 24 Gr. 320.

Where a mixed fund was given to charities, the legacies

abated in the proportion which the amount of the realty and
impure personalty bore to the pure personalty. Re Staebler

(1894), 21 A.R. 266. See Law v. Acton, 14 Man. R. 246.

There can be no marshalling of assets in favour of a Marshalling
charity. Becher v. Hoare (1884), 8 O.K. 328. of asaets.



4906

Legacies
peciAc
and demon-
•trative.

EXECUTORS.

The provision for the widow of « testator and certainegac^ being charged upon real «.tate which it wa. Ci^hen e, he prove deficient, the legacie.. not the pro^^for the widow, were m such case ordered to be abated ratablyBecker v. Hammond (1866) 12 Or 4H«i »^ v T '"""^'y-

(1895), 26 O.R. 87.
' ^ ^"'^ "" "''"^

An annuity not payable out of corpus, and a pecunianrlegacy abate ratably. WiUon v. DaUon (1875), 22 Or. m
queathed property to some of his children, adding to each

II J ""u
* ''*"*'"*°* "* *^« ^«^"« °f the propertymntoned.n the clause. By another clause he devLd cer

ta n land to his daughter Margaret, subject to a payment ofa legacy of $200 to her daughter. He did not l^ioMclause a statoment of the value of the land. The will pro-

1^11 vl""""
'^ ^'^"'°'^ •'^ '^' ««*«»« «*«h legatee

plus, the same shall be divided equaUy between each."

l^T^l T^"""'
^*'^' *^** *»•« "^''t^^ ^«l»ation, were

not mtended to be the basis for abatement, and that Mar.

st^Lrl Z"'''^''*''*
''''' *°*^*'^^ *« P«^'«'P«t« >° the2 P «' ^«^««» «°d legatee taking share and share

alike. Patterson v. Hueston et al (1885), 40 NSR 4A testator, out of the proceeds of his real and pe«onal

T^ ^rlT' """ ^^^' *" ""°*^«'- *1^' «"d to th« third
$1,800, the balance to be equally divided between his daugh-
ters, sue in number, naming them. By a codicU he revoked
the bequest to the second named son of $100. and gave an
additional sum of $100 to the first named son. the household
furniture to be equally divided between his two daughters
last named m the will. Held, that these legacies were speci-
fic and not merely demonstrative, and if the fund was insuffl-

T\ TJ''"" "" ^'^ "™'* *^»te proportionately.
Sleeker v. Wh^te (1876), 23 Gr. 163. For an instance of a
demonstrative, as distinguished from a specific, legacy seeDay V. Harris (1882), 1 O.E. 147; Re Dunn (1904), 7 O.L.B.
560.



CHAPTER XXXVm.

OF MARSHALLING OP ASSETS.

It is a general principle of equity, that if a claimant has
two funds to which he may resort, a person, havinr- an interestm one only, has a right to compel the former to resort to the
other; if that is necessary for the satisfaction of both (a)

Inasmuch as since 3 & 4 Will. IV. c. 104 all real estate is
assets to be administered in .,rts of Equity for the payment
of debts, it would seem tl marshalling assets in favour of
creditors is no longer necessary, except that where judgment
or other creditors have received part of their debts in priority
out of legal assets they are not allowed to receive anything
out of the equitable assets without bringing into hotchpot
what they have so received in priority (b).

Where one legatee has tw funds to resort to for the
payment of his legacy in full, and another legatee has only
the personal estate or one fund to resort to, the Court presumes
that the intention of the testator is that aU should be paid in
full, and therefore marshals the assets. Consequently, where
one legatee has a charge upon real estate and the other has
no such charge, and the personal estate is not sufficient to
satisfy both, the legatee who has a charge shall be paid out of
the land m order to leave the personal estate to the other who
had no other fund (c).

So also in the case of two demonstrative legacies, one
payable out of fund A, and the other out of fund A and fund

General
principle.

Marshalling;
in farour of
creditors no
longer
necessary,

except in
recpect of
legal and
equitable
assets.

Marshalling
in favour of
legatees.

(«) Williams (lOth ed.) 1337

;

Aldrich r. Cooper, (180S) 8 Ves. 382
388

; Dolphin r. Aylward,(1870) L. R.
H. L. 486, 506 ; Sellon r. Watts

U861) 9 W. K. 847, 848.

(A) See t^eton (6th ed.) 1676 ; Hasle-
wood r. PoiK', (17.S4) 3 P. Wms. 323.

('•) ."Scales r. Collins, (1852) 9 Hare
666.
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KXECUTORS

B the party who has a charge on both funds must exhauHthat first upon which the other has no charge (rf)

charitable bequest by throwhig debts, funeral and testamentary

'^zz;7 ''' '"^"^ ^'--'^"^~^- 0^C:i
Where creditors have resorted to assets for satisfyingthe r daxms out of the prescribed order in which suTairts

fn ti' :T " *"*"'«° *^« P«"°- beneficiallyinteZdm the assets, the remaining assets will be marshalled boZV.adjust the rights of the beneficiaries

'"*"^*"«*» «° «« to

be.u^:!ri:;j:X^-^^^ ^-"^-"^

or 1 r'^'r ^^«"°««^^-faether the residue be wholly given

of rhe'thirtT^f :'' ^ ^""^«^^«" ^^^^ partlyundiX:of. the thing that is taken is of the same quality. The residuefor distribution is what remains after payment of debTatda
1

the expenses of administering the estate^;.). Conruentlvalapsed share is applicable in the same order and manner a^^'to the same extent as if the legatee had survived. aTd the next

Irha'dT*^^^'Jr
:'^* "^^ '^'^^ '^^ -uld havtaken had he survived the testator (i)

So where a gift of a share to a charity faUed except as tothe pure personalty, it was held that the costsofZHr
trafaon suit must be paid out of the general estate (T)

,1J° "I'l;
^ '^''''''** '^^ P*'^'"*^ ««***« from payment ofdebts and legacies it is necessary not merely to S^ge the

(fi) Sellon r. Watu, (1861) y W. K.
047,

W Robinson r. UelUard, (18S0) 3
Mac. a O. 735 ; Beaumont r. Oliveira

(1869)L.B.4Ch.309;and«eeform
of order, ibid, p. 319, and Seton f6th
ed.) p. 1335.

^

(/) See Williams (10th ed.) 1343
and Seton (6th ed.) p. 1672.

(£) Manning r. Spooner, (1796) 3

ye8.ii7; Harwoodr.0gUnder,(1800
8 Ves. 124.

(/') Shiittleworthr.Howarth,(184n

Cr.4P.228;Elborner.Ooode,(18«)
H Sim. 16.5, 178.

6iS T*'lt'
•• *'**''"• ('«^) 2 Keen

c!d.53"'
^"^ '•• Hely«r, (1876), 4

(*) BUnn r. Bell, (1877) 7 C. D. 382.
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real estate but the Will mast exempt the personal estate—not
necessarilj by express words but by showing an intention
beyond all doubt (0.

There would seem to be no authority which makes general
personal estate, comprised in a residuary bequest, the primary
fund for the payment of debts as against personal estate
specifically appropriated to that purpose (m). But the
exoneration of the general personal estate will not operate
if the residue is undisposed of. So that where there is a
specific bequest of chattels in trust to sell, and in the first

place to pay thereout the debts and then to divide the
residue among certain persons, and there is no general
residuary gift of personal estate, the debts are primarily
payable out of the general residue (h).

It is a general rule, in the absence of any expression of
intention to the contrary, that if a testator charges real estate
with payment of debts in exoneration of his personal estate,
and bequeaths the personal estate to particular individuals,'
he is held to have intended to exonerate his personal estate
for the benefit only of those legatees; and, therefore, if the
bequest of the personal estate fails, whether by the death of
the legatees in the lifetime of the testator, or by reason of the
Statute of Mortmain, so that the personal estate goes to
other persons than those intended by the testator, those
persons are not entitled to the benefit of the exoneration (o)

In Kilford V. Blaney (p), Fry, L.J., stated that in his view
the above rule is only a branch of the more general principle-
hat where the gift to the person intended to be benefited by
the exoneration fails the exoneration itself faUs. the right to
the benefit of the exoneration b^ing in fact a part of the
legacy wiuch fails and that that principle applies whether the
property dealt with be realty or personalty.

(0 See note to Lutkins r. Leigh R«»r ^aa . rr ^. „
(1734) Cas. temp. Talbot, 53 , T^Ur. STg fs ' ^^V\f'^' ^'?*^ '

Buchanan, (1886) 28 CD. 446. 453. Tch.fseTlSlfC
7""^' ^'"^^

(-)New^n..BeU.CI8.Z).3 '',^,tss'^Vl\ ., ^,

in
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Mixed fond
ofrmUtTMid

My.p«ioii»
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(9) Rod
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MTBtent of

(3) Beid
eetate

deeoended.

(4 ..eal

estate

charfed
with payment
of debta.

Where residaary real and personal esUte wae given upon
trust for sale and out of the proceeds to pay debts, and certain
shares of the residue were undisposed of, and the only real
estate forming part of the residue consisted of a contingent
reversion created by the Will itself expectant on prior life

interests given by the Will in the same real estate, upon falling

1 of the real estate it was held that the debt ought to be borne
by the realty and personalty in the proportion which the
proceeds of sale of the realty which fell into residue bore to the
personalty, and not according to the value of the contingent
reversionary interest in the real estate at a year from the
testator's death as in the case of a reversionary interest of
which the testator was possessed at the date of his death (g).

2. Real estates particularly appropriated to or devised
in trust for, and not merely charged with, the payment of
debts (r).

8. Real estates descended, whether acquired before or
after the making of the Will(#).

4. Real estates devised, charged with the payment of
debts (t).

Where a testator gives a specific or a pecuniary legacy and
devises lands to pay his debts, if a simple contract creditor
comes upon the personal estate, and exhausts it so far as to
break in upon the specific or pecuniary legacy, the legatee
shall stand in the place of the creditor to receive satisfaction
out of the fund to be raised for payment of debts (m). The
Act 8 & 4 Will. IV. c. 104 has not affected the law in this
respect. The question now, as before the Act, is one simply
of mtention on the whole of the Will ; and a mere chaise of
debts upon the real estate, or a mere devise of the real estate
subject to the testator's debts without any trust, is sufScient

Cq) Be Moore, (1907) W. N. 181.
(r) Manning r. Spooner, ubi tup. ;

Harwood r. Oglander, nU tup.;
Pliillipg r. Parry, (1856) 23 Beav. 279';

Stead t). Hardaker, (1873) L. B. 15
Eq. 176.

(«) Wride V. Clark, (1787) 2 Bro.
C. C. 261, n. ; Harwood r. Oglander,

vhi tup. ! Bow r. Row, (1869) L. R.
7 Eqi 4U ; Stead r. Hardaker, uii tup.,

perMaUns, V.-Catp. 177.

(0 Wride V. CUrk, uH tup. ; Har-
wood t. Oglander, uhi tup.

(») Haalewood r. Pope, (1734) 3
P. Wms. 323 ; Snrteea ». Parkin, (1864)
19 Be»T. 406.
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in the event of the personal estate proving inadequate to pay
both debts and legacies to entitle the legatees to come npon
the real estate so far as the personalty has been applied in
payment of debts (*). Moreover, althongh Part I. of the Land
Transfer Act, 1897, has rendered unnecessary an express
charge of debts on real estate, it has not affected the applica-
tion of the doctrine of marshalling in favour of pecuniary
legatees where land is devised subject to an express charge of
debts and the personalty is exhansted in paying debts (y).

5. General pecuniary legacies pro raid («).

As to demonstrative legacies, if the fund provided for their
payment is insufficient, the balance is to be treated as a
general legacy to be paid pan pa$$u out of the general
assets (a).

6. Specific and residuary devises and specific legacies pro
raid (6).

A lapsed share of real estate is applicable for payment of
debts in the same order as the devised estates and not till after
real estate descended (c).

So also when a life interest properly given by a Will
becomes under the terms of the WiU subsequently forfeited,

and then by rule of law descends to the testator's heir, the
heir takes exactly that which the tenant for life would have
taken if his life estate had not been forfeited (i).

Land not charged with payment of debts which escheat to
the lord for want of heirs are assets to pay debts under 8 <t 4
Will. IV. c. 104, although the lord is neither heir nor devisee,
but it seems to be doubtful whether the same are to be applied
in priority to orpan pa$»u with specifically devised lands («).

A residuary devise of real estate is still specific notwith-
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(5) Oeneral
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legaciei.

(6) Seal
wtete
peciflcally
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legacief.

Lapaed ihare
of real estate
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descenda.

Land*
escheated.

(«) Richard v. Barrett, (1857) 3
K. & J. 289.

(y) Re Kempster, [1906] 1 Ch. 446.

(i) Farqnharson v. Floyer, (1876)
3 C. D. 109; Bf Stokes, (1892) 67
L. T. (N. S.) 223; Re Salt, [1896] 2
Ch. 203; iZ0 Roberts, [1902] 2 Ch.
834.

(a) SeUon r. Watta, (1861) 9 W. R.

847.

(*) Manning v. Spooner, ubi tup.
(c) Wood r. Ordish, (1856) 3 Sm.

k O. 125.

(rf) Hurst t>. Hurst, (1884) 28 C. D.
169.

(«) Kfans V. Brown, (1842) 5 Beav.
114.

Residuary
devise is

specific.
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BXRCUTOIU.

The gift of a rent charge or annuity issning out 6f landbeing an interest in the land itself, is necessarilj specific butgeneral legacies do not beconae specific because
"

p yable ou of the proceeds of real estate in case of a deficiency ofpersona estate. Consequently, annuities so given areTJwto priority over such legacies (A).

"are entitled

co™!r.f"lif
''''"^" °' """"^S'^ P'^^P^^'y •»" °°t entiUed tocompete with pecuniary legatees. After Lutkin, y Leiaha^

Z^'Z^'' ^•>\^"*^"'^ '' became a settL^/utS
equity that the pecuniary legatee had priority over thedeviseealthough the devisee was under the Will entitled as again'residuary legatee to have the mortgage debt pai^ offTut ofresidue; and if the mortgagee, by virtue andTn exerdse o

residue It was held on the doctrine of marshalling the legatiwas entitled to stand in the shoes of the mortgage creditor^
agamstthedevised realty. The effect of LockflL^^Actwa:
O") Lancefleld r. TomLlan fiati^ ..- _ _C/) Lancefleld r. IgguLleo, fl874")

L. R. 10 Ch. 136.
^ ^

(y) Bt Sannders-OaTies, ri88r» 34
C. D. 482.

(A) (1869) 7 H. L. C. 689.

(0 JU Bawden, [1894] 1 Ch. 693.
(*) Creed r. Creed, (1844) 11 C1.& F.

(0(1734)Cas.t.Tal.63.
(»») 17&18Vict.c. 118.
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to benefit tbo residuary legatee and not to prejudice anyrigbt.
tbe pecuniary legatee had in equity («).

The Act 40 <& 41 Vict. c. 84, which amended the real Pm,ui«„.o«
Estate Charges Acts. 1864 (17 & 18 Vict. c. 118. known as tV'''''Locke King's Act) and 1867 (80 & 81 Vict. c. 69) (o) provides

'

T^V* *.° » t<»tetor or intestate dying aft^r the 81st December.
1877. seised or possessed of or enUtled to any land or other
hereditaments of whatever tenure which shall at the time of
his death be charged with the payment of any sum or sums ofmoney by way of mortgage, or any other equitable charge, in-
eluding any hen for unpaid purchase money, the devisee or
legatee or heir shall not be entitled to have such sun. or sums
discharged or satisfied out of any other estate of the testator
or mtestete. unlesB (in the case of a testator) he shall within

mtention; and such contrary intention shall not be deemed

resist)! ' '"^ '''' ^'""^^ ^"^^^ - "'^^""^

Where by reason of the testator having expressed a «on „
then the old law applies, and the heir or devisee is entitled S^S"""
subject to any other direction express or impUed contl^ in

"^^•
^e WU^to have the debt discharged out of the rTdua y^rsonalty. whether there was a covenant or bondSl^'mg the mortgage or not. But this rule did not aplTherethe debt was not the debt of the ancestor or testotT LT 1
estate came to him charged with tl.« aZ ,

' *
^^^

*K- ^

««argea witii the debt, unless subsequent!

v

the ancestor or testator had made the debt his o7n Anancestor or testator who on a transfer of mor^^rrntertdinto a personal covenant to pay the mortgage deS T'ton a sal of part of an estate covenanted wXhe pu^ha^;,^^indemnity (r). did not thereby make th. morl^^e dlth
(«.) A, Smith, [189a] 1 Ch.365. ^ ^ •

^^ ^"
(«) With regHri to these Actg and

(lOthed.) 1324 rf^., ate Jfe Bower-
man, (190S) W. N. 137.

(/») A. to contrary intention, k«B«Valpy. 1.1906] ICh. 631
(?) Waring r. Ward, (1802) 7 Vea. 336.

3S.?KW7?^''""'*"**'<'^*>

K K
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own, but if on • tranifer of mortgage th« advanf") wm mad*
by thetranifwee aabjeot to a proviw for redemption altogether
different from the prior equity of redemption, it wai held to be
• new mortgage (t).

«' Where a perwn has entered into a contract for the erection
«t of bmldrngi on land belonging to him, and die. before the
,

bnildings are completed, the heir-at-law or devisee as the casemay be is enUtled to have the buildings completed oat of the
general personal estate (t).

Aspecific legatee is entitled to have his legacy redeemed from
charges created by the testator (as distinguished from charges
incidental to the property) at the expense of the testator's
general estate, or. if the property is not redeemed, to have eom-
pensation outof the general estate to theamount of the legacy(«).

The same principle applies to a mortgaged share of pro-*
ceeds of sale of real estate directed to be converted, since it
comes to the mortgagor as personal estate, and is not an
interest in land within the meaning of Locke King's Act(x).
The same remark applies to debentures issued by a company (y).

In lie Buaer(z) it was held that although the general law
18 that the legatee of a chattel, or other personal estate, takes
with It the privilege of having any debt charged on it paid out
of the personal estate, yet where the general personal estate of
a testator not specifically bequeathed is insufficient for pay-
ment of his debts, a specific legatee of property charged by the
testator in his lifetime with the payment of a sum of money
must, as between such specific legatee and other specific
legatees or devisees, bear the burden of the incumbrance ; and
a general direction in the Will that the testator's debts shall
be paid after his decease is not sufficient to throw any part of
such burden on the devisees of real estate (a).

Bight o(
pooifla

MRktMof
obattekto

nde«a«d:

w l^iatM of
mortgafted
lure of
proceed* of
Mie of real
MUte

or of deben*
tores of a
oompanjr.

(*) Barfaam r. Earl of Thanet, (1834)
3 My. & K. (W7; and see further on
this subject, Coote on Mortgage* (7th
ed.). P- 776, and Watson's Comp. of
Equity (2nd ed.), p. 1413.

(0 Coo|)er r. Jarman, (1866) L. B.
3 Kij. 98 ; Re Day, [1898] 2 Ch. 510.

(«) Bothaniley v. Sherson, (1876)
L. B. 20 Eq. 304.

(*) Lewis r. Lewis, (1>71) I,. B 13
Eq. 218.

is) K« Chantrell, (1907) W. N. 213
(«) [1894] 3 Ch. 250.

(«) Ibid.



or MARSHALUJIO 0¥ ASUKTH.

7. Real and perwnal property which the teatator haa
power to appoint, and which he ha. appointed, by hi.

Personal eatate. or real estate appointed by a teetator.
ta to be applied only in aid of the assets which are really
the property of the testator (b). These are not general
asset., but awet. nevertheless appUcable to the payment
of the appointor's debts after all his own property has
been exhausted (c). But where a power of appointment is
exercised by a general bequest in a Will the property
appointed is included in and passes by the bequest
according to the terms of the Will, and not as if a separate
execution of the power were read into the Will. The pro
perty is therefore not necessarily postponed, as a fund liable
or payment of the testator's debts, to other assets of the
testator (d).

Both real and personal estate subject to general powers of
appomtment become assets for the payment of the appointor's
debts, If the power is actually exercised in favour of volunteers
and It makes no difference whether the power is exercised hi
deed or by Will only (.). Voluntary conveyances are void as
agains creditors under 18 Eliz. c. 6, if the settlor was indebted
at the time of making such conveyance.

An appointment of an executor without more would not. itwould seem, under s. 27 of the Wills Act make the fund assets.

IT l"u T"''''
"'"' ' ««°«"' P°"«r '^^ appointment,makes a Will dn-ecti„g the payment of his debtsit morand appointing an executor, the appointed fund is liable for

the payment of his debts if his own estate is insufficient ; andwhere a testator with such a power gives legacies and ap^^intsan executor, he must be taken ., exercising the power to the
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What
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how inten-

tioa to

ezerciM
power.

(ft) Fleming r. Buchanan, (1863) 3
D. M. is. O. 976.

(c) Per Ld. Lindley in Beyfus r
I*wley, [190.1] A. C. 411. affirming
A> Lawley, [1902] 2 Ch. 799, and
approving Fleming r. Buchanan.
«*» mjt,

(^ WaiiauM ('. Withams,
[1900J 1

Ch. 162.

(e) Farwell on I'owere (2nd ed.)
P- 264, referring to Fleming r.
Buchanan. Mbi »up., and WiUiaraa r
I^nia., (1862) 16 Beav. 1. As to the
dmtmction between power and pm-
perty «* E^parfx Gilchrist, (188.J) 17
Q. B. D. 621, 530.

K K 2
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an appointment of the fund by Will and !nl?!»
^ *'

tliA ATAnnf/.. ;» i-x. i.

"'^ ° appointa an executor

8. The wife's paraphernalia («).

CO Jfe DaTiee- Trugts, (1871) L. B.
13 Eq. 163, 166.

GO /<» Ho8kin'8 Tnwte, (1877) 6

(A) -fttf Tharaton, (1886) 32 C. D.
508*

0) Uing r. Cowwj, (1867) 34 Bc»t.

113.

(0 /to Boyd, [18»7] 2 Ch. 232

vis 397! ' *• '^'*'' ^"^"^ «



CHAPTER XXXIX.

OF THB BBSIDUB.

Sbct. 1.—Title to Re$idue.

Thb substantial title of the residuary legatee or next-of-kin
to the residue is complete at the death of the testator or
intestate. The rule of law. or the rule laid down by the

^

tute, which requires the conversion of an estate into money
IS a rule introduced simply for the benefit of creditors and for
the facility of division (o).

The Statute of Distributions must be looked at as in sub-
stance nothing more than a Will made by the legislature for
the intestate, and his next-of-kin stand with regard to his
personal estate in the same condition as does a residuary
legatee under a Will (6).

A residuary legatee has a right to insist that, in the course
of the first year after the testator's death the executor shall if
It be possible, pay the debts, legacies, and funeral and testa-
mentary expenses, so that the clear residue may be ascertained
and paid over to him, or if he has only a life interest in itmay be duly secured for the benefit of the persons successively
entitled. In order to effect this object, it is the duty of the
executor to sell the personal estate, or at all events so much
of It as IS required for the payment of debts, legacies, and
funeral and testamentary expenses, and if from any cause it
has been impossible to ascertain the clear residue at the end
of the year still it is from that date that the right of those
entitled to life interests in it comment. .. and, therefore, when
eventually the whole estate is realized, it becomes necessary
to ascertain retrospectively what was the residue at the end of

Sabctutial
title com-
plete at death
of testator or
intestate.

NeztK>Mcin
undert lie

tatnte stand
in same
position as
residuary

^atees under

Besidue to be
Mcertained
within first

year.

(«) Cooper r. Cooper, (1874) L. R. (4) /i;rf.

RiKfato of
persons
n*ving life

interests

Mcertaincd
at the end
of a year.
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interMl (c).

^ °''"'°' '"'' » '»'"' Proportion to

Sect. 8 o( the Statute of Diatribpliou, (22 4 28 C.r 71

p.r«o,,,„. po*rrri«n™7 -^%r r

either rtolly or 1 ,71 7» ,t
'^'""''*' ""'" "»«««1

cnnot claim ^, „!" "^ "7 "? l"^"^'''
«"« <>' ««ver.l

pro^rtion o,.:ci zi:^zz'' ""' °°'^ *" •

follow.'-"'
*" "' ^"^ ^™"" Act, IW, provide, «

-'.rii;i;;;^c:::it::tn? 'r.r-'—
shall be administered inThr?

*'"• '"'' ""1 <»tote

liabiliiies lor Ibt c^l''!„7;
"'""'«^' '""i"' <» Ih. «me

incidenta..aifiiw;rr2.„llT'™'' *'"' "'"' «'« -°«
herein «.ntainjZlTJo t^ :'

r^'^.""" ""'"'ng

•"-1 personal ^u reepe t.^^t^ ,'° n"'
""

towards the pavment of ft, , T "PPhcable in or

debts or leJS^or th! kT,
""' ""^'-^ry eipenses,

w«h thepis :fC!::';;''^
°' "• '"""° ^ ""-'geo

person entitled tberTLtet d
°°''™'"°"* "' """• ^ -^

,

Sect.
. „, pro^l t': :.'irp;L°.'?"'^"-

0' « deceased person m.„ in t^t 'Z:^ ^s^-^^

m Id. 5«i,l,j ,. Att.o„., [18»6]

IQ.B^l;tI8»7]i.O.,l,a,.W See aii<«, p. 17.^
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provision to the contrary contained in the Will of such deceased

person, with the consent of the person entitled to any legacy

given by the deceased person or to a share in his residuary

estate, or, if the person entitled is a lunatic or an infant, with
the consent of his committee, trustee, or guardian, appropriate

any part of the residuary pqtate of the deceased in or towards

satisfaction of that legacy or share, and may for that purpose

value in accordance with the prescribed provisions the whole
or any part of the property of the deceased person in such
manner as they think fit. Provided that before any such
appropriation is effectual, notice of such intended appropria-

tion shall be given to all persons interested in the residuary

estate, any of whom may thereupon within the prescribed

time apply to the Court, and such valuation and appropriation

shall be conclusive save as otherwise directed by the Court."

This section applies to all residuary estate whether real or

personal (/).

"Where there is a trust for sale and conversion this section Power to

seems to have made no difference to that which was the power a^nfrom*
before the Act. The principle being that where the trustee is

^^^ '*""**•

directed to convert and to pay the beneficiary money, it is

competent for him to agree to sell to the beneficiary the pro-

perty against the money which otherwise he would have to

pay to him; and the same principle would apply whenever
the circumstances are such that the executor w'>nld be bound
to turn assets of the testator into money and aj ^ ; it to the

legacy in the ordinary course of administration apart from
any trust for sale and conversion (g).

In Re Richardson (h) there was no trust to convert, but
simply a gift of the residuary estate to certain persons in

shares, and it was held that the executors might appropriate
specific assets to a trust share of residue or transfer them to
the legatee of a share in advance of final division. The Act
of 1897 may possibly apply to cases of this kind (i").

(/) He Beverly, [lUOl] 1 Ch. 681.

(g) Ihid.

C*) [189fi] ICh. 512.

(0 See He Beverly uH tup. per
Buckley, J., at p. 687.
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as? " • ^"^ »' Equity, in the .b«ar^„r^^ "^ °°°"*"''
to »«-l™ "•fj inleolion, will .„„ 'tT. ° "^ •"*"'" »' » eon-

.««h otter exietfag ta 'Zrr^ ""'' '""' "« «"
chT^ter and J:::^^^^^^ """"^
hazardous (m).

^ aeemed to be more or less

SgiT„ him, .nd Court, 0, E^uCUtl" "T', "''^ "^
•f««- to apply tt, ^, i„ «L in tv r,f'"™"J' ""W d«li-.ed

•n intention th^tlhT^ ^ t " '"'"°"' l"" '^«*<^
a-ough he may no iJT^ *°°"' >« »J<>^«i i" «l«ie,

x^neathed itw. "' "°" ""^ '1>«M««"7

i. "0. to h, ^pp,s tt'etrrrreiT"™ '^'

"

P^on who eay, fte rule of thea^JT ^ """ "'

swr- ^"tZTz.Tl""'- '°" '°' *'^"- «" Will

t^ftorathrrthItlTT" ""'""^^^ "o "»
P«-«erlorel.inat2^I!r« * °" *" "'™'' "'' ""

.., (.»., . V-. 1 '" ""°""'°' °°-'"' "» other.

fiola not
Applicable
where inten-

{*) (1802) 7 Veg. 137
(0 (18S9) 4 My. & Cr. 289

(«) IHd.
{") /Wrf p. 124

J and gee Jfe Pit.
c««m,[1896j2Ch.m.206.
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But in this respect a distinotion has been drawn in many cases
between wasting and hazardous securities. In Re Sheldon {p)
where the securities retained were not of a wasting nature it

was held that the t«nant for life was entitled to receive the
whole income. This was followed in lie Bates (7) where the
securities retained were of a hazardous character, but not
wasting securities

; and again in Re WiUon (r) where trustees
under such a power retained many securities not specifically
authorised but no wasting securities.

In Porter v. Badddey («) it was held that the application of
tlie rule was not excluded by such a power to retain in the
case of long annuities being of a wasting character. But in
Gray v. Siggera (t) being a bequest of short leaseholds it was
held that the power to retain took the case out of the general
rule as to conversion of perishable property.

In Re Bates (a), Kekewich, J., considered that the dis-
cretionary power to retain, when exercised by the trustees
added to the authorised trust securities, and expressed the
opinion that if it had been necessary to decide whether the
trustees might retain wasting securities and pay the income to
the tenant for Ufe, he should, as at present advised, say they
might. Following this decision it was held in Re Uib (x),
by 3winfen Eady, J., that where a Will contains no trub. for
conversion, and the life tenant of residue or of a legacy is given
the entire income thereof, he is entitled to the income of un-
authorised permanent securities retained or appropriated by
the trustees under a power of retainer and appropriation.

Where trustees have a discretionary power to retain invest-
ments, which otherwise in accordance with the rule in Howe v.
Earl of Dartmouth ought to be sold, in order to exclude the
rule they must properly exercise the discretion to retain. In
the absence of express power trustees cannot exercise a power
of management merely to benefit one beneficiary at theexpense
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(//) (1888) 39 C. D. 60.

(?) [1907] 1 Ch. 22.

(/•) [1907] 1 Ch. 394.

(0 (1877) 5 C. D, 642.

(0 (1880) 15 C. D. 76.

(«) Ubi lup.

(*) Ubi tup.
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OF THE RBSIDUB.

death of the testator. He is not entitled to have the income
arising from what is wanted for the payment of debts, because
that never becomes residue in any way whatever. Therefore,
although the executors will be justified, as between them-
selves and the whole body of persons interested in the estate,
in dealing with it as they think best in the administration, yet
for the purpose of adjusting the rights between the parties the
executors will be taken by the Court as having applied in
payment of debts, legacies and other charges during the year
such a portion of the fund as together with the income of that
portion for one year was necessary for the purpose (o).

This rule is not a£fected by the circumstance that the debts
and legacies have been paid before the expiration of a year
from the testator's death, and that the income from the con-
tinuance of the estate in the business carried on by the
testator has greatly exceeded 5 per cent., so that the rule
operates unfavourably to the tenant for life (6).

Where the personal estate is insufficient, and resort is had
to the proceeds of real estate to pay debts, in adjusting the
rights of the tenant for life and remainderman, the principle
laid down in Allhnsen v. Whittell (c) applies, but the tenant for
life of the real estate must, as well during the first year after
the testator's death as subsequently, keep down all the interest
upon all the debts bearing interest and which have been
ascertained to be a charge upon such estate {d).

Where the debt consists of an annuity covenanted tq be
paid by the testator in his lifetime, there is a difference of
judicial decision how the principle of Allhmen y. Whittell
should be applied. In Yate, v. Yate, (e) and Re Dawton (J)
It was held that the successive instalments of the annuities
must be borne by income and capital in proportion to the
actuarial values of the life estate and reversion at the testator's

(a) AUhusen r. Whittell, (1 867) L. B. C. D 199

*S-uLbert.LamberM.873)L.B. m'S
'''''' '' ^'" '''' «"-'"^'

((0 Marshall r. Crowther, (1874) 2
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OF THK RESIDUE.

The rale laid down by Lord Lyndhant in Dimeiy. SeoU (q)

is that where by the language of the Will the exeeatora are

expreeely directed to convert the personal estate into money
and to invest in government or real secarities and it is not left

to their discretion, the tenant for life is entitled to receive only
the dividends which the stock if purchased one year after the

testator's death would have produced, and the tenant for life

is not entitled to the whole of the larger income produced by
the investment retained by the executor without authority.
During the first year after the testator's death the tenant for

life is entitled, not to the interest on the unauthorised invest-

ment, but to the dividends on so much 8 per cent, stock as
would have been produced by the conversion of the property
at the end of the year.

Where there is an express trust for conversion and a power
to retain securities of every kind, authorised and unauthorised,
and there is no express gift of the income pending conversion,
the general rule is that the tenant^ for life is entitled to the
income of authorised securities, but not entitled to the income
of unauthorised securities. In the latter cab^ he is only
entitled to interest, which is now fixed at the rate of 8 per
cent, on their value at the testator's death. This rule applies
to unauthorised securities whether of a wasting character
or not (r).

The rule established in Re Earl of Che$terfield'» Tru$tt («)
is that where a testator has bequeathed his residuary personal
estate to trustees upon trust for conversion, with power to
postpone such conversion at their discretion, and to hold the
proceeds upon trust for a person for life with remaindnrs over,
and such residue includes outstanding personal estate, the
conversion of which the trustees, in the exercise of their
discretion, postpone for the benefit of the estate, and which
eventually falls in some years after the testator's death—as,
for instance, a mortgage debt with arrears of interest, or
arrears of an annuity with interest, or moneys payable on a
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OF THB RESIDUE.

It had been long Mttled prior to the Willt Act, 1887, that
a residuary bequeet of pereonal estate (for it wae otherwi«e aa
to real estate) carried, not only everything not disposed of,
but everything that in the event turns out not to be dis()osed
of, and that a presumption arises for the residuary legatee
against every one except the particular legatee (y). In order
to oxdnde from a general residuary gift a particular property
beloi :'jig to the testator and not otherwise disposed of by the
Will, it is necessary to find a plain and unequivocal intention
on the part of the testator to exclude it (z). For instance, if

the testator excepts specific property from the general gift, and
makes no disposition by Will of the excepted property, the
excepted property passes as on an intestacy (o).

By the Wills Act. 1887 (s. 24), every Will shall be construed,
with reference to the real estate and personal estate comprised
in It, to speak and take effect as if it had been executed
immediately before the death of the testator, unless a contrary
intention shall appear by the Will. And further (s. 26), unless
a contrary intention «hall appear a residuary devise shall
include such real estate as shall be comprised in any devise
which shall fail or be void by reason of the death of the devisee
in the lifetime of the testator, or by reason of such devise
being contrary to law or otherwise being incapable of takinc
effect *

By B. 27 of the Wills Act a general devise of the real estate
or a general bequest of the personal estate of th- testator shall
be construed, as the case may be. to include any real estate or
any personal estate which the testator may have power to
appomt in any manner he may think proper, and shall operate
as an execution of such power unless a contrary intencion shall
appear by the Will.

Sect. 27 does not apply to a power which is not general in
regard to its objecte, as such a power is not equivalent to
ownership (6).
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The executor is not entitled where the teHtator has
ineffectually dinpoaed of the residue, as if the gift of ronidue
lapses or for any other reason fails (»).

Skct. 5.-0/ DintrUmtion tmder the Statute.

(1) Of the liitihU of the Wife and Children and Iteprenenta-
Uien of Ihceamd Children.

Sect. 5 of the Statute of Dislrihutions (22 & 23 Car. II t- 10)
provides " That all Ordinaries, and every other person who l.y
this Act IS enabled to make distribution of the surplusage of the
estate of any person dying intestate, shall distribute the whole
surplusage of such estate or estates in manner and form follow-
ing; that is to say, one-third part of the said surplusage to
the wife of the intestate, and all the residue by equal i)ortion8
to and amongst the children of such persons dying intestate,
and such persons as legally represent such children in case
any of the said children be then dead other than such child
or children (not Imng heir-at-law) who shall have any estate
by the settlement of the intestate, or shall be advanced by the
intestate in his lifetime by portion or portions equal to the
share which shall by such distribution \m allotted to the other
children to whom such distribution is to be made : and in case
any child other than the heir-at-law who shall have any estate
by settlement from the said intestate, or shall be advanced by
the said intestate in his lifetime by portion not equal to the
ahare which will be due to the other children by such distri-
bution as aforesaid; tlien so much of the surplusage of the
estate of such intestate to be distributed to such child or
children as shall have any land by settlement from the intes-
tete, or were advanced in the lifetime of the intestate, as shall
make the estate of all the said children to be equal as near as
can be estimated

; but the heir-at-law notwithstanding any land
that he shall have by descent or otherwise from the intestate
IS to have an equal part in the distribution with the rest of the
chUdren without any consideration of the value of the land
which he hath by descent or otherwise from the intestate."

W Sec William, (loth ed.; 1222 and numerous cm* cited.

L li 2

515

22 Si n Car.
11. f. 10, ». ,-,.

One-third
ttharc to wif(>

nnd rcHi(hie to

children and
repreaenta-

tiveaof

deceased
children.

Children
(other than
heir) to have
e<|unl shares
having reganl
to advances.



516

Childrcn of
iatMUte.

Bemoter itroe

of intestate.

EfEect of 8. 'i

•8 to advanct •

menta by tlie

iDteatate.

It

KXECUTORs.

1. In case none of the intestate's children be dead (/).
If the intestate leave only one child the intestate's widow,

If any, will have a third part and the child two-thirds, or if
there is no widow the child wUl have the whole.

If the intestate leave several children, the intestate's widow
If any, wUl have a third part and the children two-thirds, or
If there is no widow, the whole equally among them.

Brothers and sisters, whether of the whole blood or half-
blood, are equally of kin to the intestate and take equally.

A posthumous child is also entitled.

2. In case any child of the intestate be dead leaving issue,
such issue, in equal degree, represent per stirpes the deceased
child ad infinitum.

And if air the intestate's children be dead, some or all
leaving ^asue, it is now decided that such issue take per stirpes
and not per capita («).

It is only the widow of the intestate who is provided for
by the statute; the widow of a child or other issue of the
intestate takes nothing under it (.r).

The provisions of s. 6 of the Statute of Distributions
du-ecting advancements by the intestate in his lifetime by
portions to his children to be brought into account, apply to
an intestacy occasioned by a testamentary instrument becoming
wholly moperative by the death of the universal legatee and
executrix in the lifetime of the testator, as well as to a case
of actual intestacy occasioned by the non-existence of any
testamentary instrument (y).

It was held prior to the passing of the Executors Act. 1880
(1 Geo IV. & 1 Will. IV. c. 40), that this section applied
only to the case of a total intestacy as regards the beneficial
interest, or with something more, namely, an intestacy as to
the appointment of an executor, and not where part only of
the personal estate by reason of the lapse of a share bequeathed

(0 Sec WUIiams (lOtb ed.) 1287
etteq.

(w) Be Rest's Trusts, (1871) L. B.
13 Bq. 286 ; Ite Xatt, (1888) 87 C. l>.
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(w) W^illiams (10th ed.) 1238.

(y) Re Ford, [1902] 1 ch. 218
[l!W2]2Ch.605.



OF THE RESIDUE.

became distributable (z) ; and. in cases where that Act has no
apphcation (a), in applying the analogy of the Statute of
Distributions to the case of a partial intestacy of the beneficial
interest m undisposed-of residue, th^ rule of equity still is
that advances made by .iie testator in his lifetime need not be
brought into hotchpot (i).

Where, however, the Executors Act. 1880, applies, it may
be, the analogy of the Statute of Distributions would Iw applied
to its full extent, and advances made by the testator would
have to be brought into hotchpot («•).

This section with regard to advances applies only to
advances made by a father dying intestate, and does not apply
to a mother, being a widow, advancing a child and dyinc
intestate (rf).

**

The issue of a deceased child stand in no better position
than the deceased child they represent, and if such deceased
child has been advanced by his father, who afterwards dies
mtestate, the issue of the dead child must bring into hotchpot
what their father received by way of advancement, as he if
living, must have done (e).

'

Where a father makes a provision for a child on marriage
all tlie limitations in such settlement to the wife or husband
and children of such child must be considered as part of that
advancement; and it is not the child's estate for life only
that ought to be valued and brought into hotchpot. The
intent of the statute was to make all equal (/).

A provision which a father may make for his child by Willm a case where the testator dies intestate as to part of his'
personal estate, shall not be brought into hotchpot. Such a
provision, as shall be construed an advancement, must result
from a complete act of the intestate in his lifetime, by which
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Issue of
deceaaed
child in no
better

position tJian

their parent.

What to an
advancement.

(.-) Cow|(er r. Scott, (1731) 3 1'.

William*, ll'J, I'i:,.

00 Seenitte, p. :>VA.

(ft) Jtf Roby. [1908] 1 Ch. 71.

(<•) See Re Koril, nbi *up. at p. 222
;

and the remarks of Fleteher Moaitoii!
L J., iu !{/• Robjr, «*(' shji. at |). 80.

(.'/) Holt r. Kmlerick, (1726) 2 P
Williamx, 3r>6.

('•) Pin.il r. Turner, (1729) a V
Williams, SiiO.

(/) WeyUnd r. Weyland. (1742) 2
Alk.G3.-..

rU<*^J^
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If no child.
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Bights of
&tber.

EXKCUTOR8.

has been considered m an «rly part of this wodt (I,)
it would seem the valnc nf ti^ „ j

calculated A8 nf « ! ^ ^ advanoenient should beoaicuiated as at the time it was made (A.
Advances carr>- interest at 4 ser o«nf fc«™ u j .l .

the intestate (/.).
*^^ '**^ °'

(2) Q^/A. m,hts
J

the Ui;e, FaH.r, Motlu-r, a,ul Se^-oj.km m default of I„ue of thr Intestate.

ease r ^ f
"^ ®*''"*' °^ Distributions provides Umt, "I„

th L thin " •'''''""' "°^ '^"^ '«««• representatives othem then one moiety of the said estate to be allotted to the wife
0^

th intestate, the residue of the said estate to be distri ut^equally to every of the next-of-kindred of the intestate wha

child, then to the next-of-kindred in equal IT^ oZShe intestate, and their le«al representatives fZ'j^ andin no other manner whatsoever " '

tain!<l",:;1he"si"."'T' 1
'^' *'^ ^***"'^' -« *° ^ ---

determine whoarTenuS t ^7^1^ '' '""'^ "^'^^^

When aoMAA- !
'**^"^ "^ administration CO.

to the whole onieT^^t^^^^^^^^

c) winian.sciothZ;r '

^"'"'^^ °^ ^" ''^^-^ ^'«^-

(10th cd.) I2Iu«f M-^,

aSOi) 8 Ves. 61, 63; Hatfleld\
M.net,(I878)8C. D. 136, 14,i,c.f
rr """Vreavt*. (|903) 88 L. T. (N «

)'

100, and Jtt- Gilbert, (IU08) M'. V. 63.

as to mmle ^f adjustment between

^hr"'' wl:'
"""''^'"'««> children

lus"
'" *"""*""' " ''°'«hpot

(*) -'^Davy, [190N]lCh.61
(0 Williams (10th ed.) 1248 et h.,and see ««^«. p. joi.

^
"

(w) /*,W.
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If an intestate dies without issue, but leavingla widow aiul
a father, then the personal estate shall go in moieties between
the wife and father, subject to the widow's rights under the
Intestates' Estates Act(H).

Although the children of a brother or sister stand in place
of the parent in sharing with other brothers and sisters and
lakepn- stirpes, yet if no brother or sister is alive the repre-
sentation in loco parentis is at an end and all take )>rr
capita («).

There are no provisions in the statute as to hotchpot with
reference to brothers and sisters (p).

Sect. 7 of Stat. 1 Jac. II. c. 17, enacts "that, if after
the death of a father any of his children shall die intestate,
without wife or children, in the lifetime of the mother, every
brother and sister, and the representatives of them, shall
have an equal share with her."

Where, after the death of his father, an intestate dies
leaving no child, but a widow, a mother, and brothers and
sisters, and children of a deceased brother, the widow takes
one moiety and the mother shares the other moiety with the
intestates brothers and sisters and the children of the deceased
brother (g), and there being brothers and sisters living the
children of the deceased brother take per stupes by way of
representation (r).

So There the intestate leaves a widow, a mother and
nephews and nieces children of a deceased brother, but no
brother or sister, the widow takes one-half, the mother one-
fourth, and the nephews and nieces one-fourth, but the repre-
sentation is not to be carried beyond brothers' and sisters'
children («).

Brothers and sisters of the half-blood through the mother
take equaUy with brothers and sisters of the whole blood «).
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father.

As to repif-
sentation to

brothers and
sisters.

Riglilfi of
mother.

(«) Williams (10th ed.) 124a, and
neejMut, p. r,2l.

(«) Stanley r. (Stanley. (1739)1 Atk.
46.-.

; Uoy.l r. Tench, (1750) 2 Ves
Hen. 21.S.

(;0 lie Gist. ri906] 1 Ch.68 : Tl^Ofi-i

2 t'h. 2«0.

(y) Keylway r. Keylway, (172(i) 2
P. WiUiamg,344.

(»•) Lloyd V. Tench, iibi »mik. at
p. 215.

(*) Stanley r. Stanley, tibi m/t.
'.n Jfissopp r. WatK-n, (!83S) 1 M,

&i iC t>65.

Half-bloo<l

take equal'y
with the
whole bloc 1.
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EXECUTORS.

If the intestate left neither wife, nor child, nor father, and
there be neither brother or sister, nor nephew or niece, the

case is without the statute, and the whole of such intes-

tate's effects shall devolve, as before the statute, to his

mother (h).

Brothers and sisters are preferred to a grandfatlier or

grandmother, although they are all in the second degree of

kindred, and this by reason of the law established previously

to the statute (v).

But a grandfather or grandmother, being nearer kindred,

is preferred to an uncle or aunt, and a great-grandfather or

gieat-grandmother will take equally with an uncle or aunt, all

being in the third degree (>/).

Where the intestate leaves a grandfather by the father's

side and a grandmother by the mother's side, his next-of-kin,

they shall take in equal moieties, as being in equal degree

;

for here dignity of blood is not material (z).

Uncles and aunts and nephews and nieces, being of equal

kindred, share equally (a), and as to the nephews and nieces

no right of representation is allowed but must take per capita

and not per 8tirpe$(h).

Affinity or relationship by marriage, except in the instance

of the wife of the intestate, gives no title to a share of his

property under the statute. Therefore, if the intestate had
a son and daughter and they both die, the former leaving a
wife and the latter a husband, upon the testator's death after-

wards, such husband and wife have neither of them any claim
on the estate {<).

So also a mother-in-law or step-mother of an intestate,

not being of bis blood, can claim nothing under the Statute
of Distributions ((f).

(«) Williams (10thc<l.) 125).

C*) Kvelyn r. Evelyn, (1754)3 Atk.
7(;-'.

(y) Lloyd r. Tench, (1750) 2 Ves.
Sen. 215.

(--) Moor r. Bai ham, (1728) referred
lo in Biackl)orough r. Davis. (1701)

1 P. Williams, 53.

(rt) Moyd r. Tench, tthi »uj>.

(*) Dnrant r. Prestwood, (17.3S) 1

Atk. 454.

('•) Williams (10th ed.) 12.-.3.

(/f) Williams (10th ed.) !2.il.
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(8) Of the Right$ of Huuhand and Wife.

Sect. 25 of the Statute of Frands (29 Car. II. c. 8) pro

vides that the Stat. 22 & 28 Car. II. c. 10 shall not be

construed to extend to the estates of feme corerU that should

die intestate, but that their husbands may demand and hare
mlministration of their rights, credits, and other personal

estates and recover and enjoy the same as they might have
done before the making of the said Act.

The Intestates' Estates Act, 1890 (58 & 54 Vict. c. 29)

enacts as follows :

—

Sect. 1. " The real and i)er8onHl estates of every man who
shall die intestate after the 1st September, 1890, leaving a
widow but no issue, shall, in all cases where the net value
of such real and personal estates shall not exceed A'500, belong
to his widow absolutely and exclusively."

Sect. 2. " Where the net value of the real and personal
estates, in the preceding section mentioned, shall exceed the
sum of f500, the widow of such intestate shall be entitled to

i'500, part thereof absolutely and exclusively, and shall have
a charge upon the whole of such real and personal estates for

such f500, with interest thereon from the date of the death
of the intestate at four per cent, per annum until payment."

Sect. 8. " As between the real and personal representatives
of such intestate, such charge shall be borne ond paid in
proportion to the values of the real and personal estates

resi)ectively."

Sect. 4. "The provision for the widow, intended to l)e

made by this Act, shall be in addition and without prejudice
to her interest and share in the residue of the real and
personal estates of such intestate remaining after payment of
the sum of i'500, in the same way as if such residue had been
the whole of such intestate's real and personal estates and
this Act had not been passed."

Sect. 5 provides for the valuation of real estate upon a
basis of 20 years' purchase, less the gross amount of charges

;

and s. 6 provides that the value of the personal estate shall

Kffect of 90
Cnr. II. c. 8,

». 25,

as to right*
of husband.

Kffect of
Intestates'

Estates Act,
18!K),

as to rights

of wife.
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be ascertained by deducting from the gross value all debts,

funeral and testamentary (('.«. administration («) ) expenses of

the intestate and all other lawful liabilities and charges to

which the personal estate shall be subject.

The Act only applies to the case of a man dying wholly

intestate, and does not, like the Statute of Distributions,

apply to cases of partial intestacy (/).

The value of the intestate's real and personal estates must
be taken as at his death ; so that if the intestate was at his

death entitled to a contingent reversionary interest, it must
be taken at its then value and not at the value when the

interest subsequently fell into possession (y).

The charge of .£500 comes before the widow's right to

dower, and consequently her right to dower out of the residue

of the real estate is diminished proportionately {h).

A wife may by agreement exclude her title to participate

under the Statute of Distributions, and such an agreement
will apply equally in favour of the next-of-kin as of the legatees

under the "Will of her husband, that is, whether the husband
die intestate or testate. But in the absence of agreement a
declaration by the Will of her husband excluding her title is

deemed to be merely for the benefit of the person in favour

of whom the property is bequeathed, so that if the purpose

fail there is no reason why the exclusion should continue (i).

The testator may, however, show the intention of an absolute

exclusion of his widow from any share which may accrue

under any circumstances, in which case she may be put to

her election and her share under the statute will enure for

the benefit of the next-of-kin as u gift by implication (it).

Where a husband covenants to leave or pay at his death a
part of his estate or a sum of money to his widow, such cove-

nant will be deemed satisfied by the distributive share to

(r) Sec He Twigx's Estate, [1892] 1

Ch. 579, f>89.

(/) Jhid.

(j/) flr" Hcatb, [1907] 2 Ch.,270.

(*) Jte Charricre, [1896] 1 Ch. 912.

(0 Roperon Husband and Wife (2nd
ed.), vol. 2, p. 2i.

(*) Lett r. Randall, (185fl) 3 Sm. It.

G. 83.
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which on his intestacy she becomes entitled ander the statute,

either wholly if such share is more than what is covenanted

to be left or paid, or pro tanto if leB<i(0- But this principle

does not apply where the contract is to be fulfilled in the

husband's lifetime and there has been a breach (m). And
where the covenant was entire to pay a definite sum to

trustees who were to hold part for the widow absolutely and

as to the rest to pay the interest to her for life only, it was
held in Couch v, Stratton (n) that since the latter not beiug

given absolutely could not be considered satisfied out of the

distributive share neither could the former (o). But in

Salisbury v. Salisbury (p), in the case of a covenant to pay
an annuity, Wigram, V.-C, while feeling compelled to follow

the decision of the Lord Chancellor in Couch v, Stratton,

stated he could not understand why the rule which is applied

in the case of a gross sum should not also be applicable to an
annuity, and he treated the case as one in which performance

and not satisfaction is to be shown.
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CANADIAN NOTES.

Executors are chargeable with interest upon the residue

from the time when it might properly have been distributed.

Boys' Home v. Lewis (1883), 4 O.K. 18.

A residuary disposition of all the residue of an estate con-

sisting of money, promissory notes, vehicles and implements,

was held to carry land, a devise of which has lapsed, notwith-

standing a gift to another of all the real and personal estate.

Re Farrell (1906), 12 O.L.R. 580.

A direction to executors to divide a residue amongst the

legatees before named and his executors, or those surviving

;i) Garthshore v. Cbalie, (1804)
10 Ves. 1.

(m) Oliver v. BrighouM, (1732)
reforred to in Lee v. D'Arand* 1

Ve». Sen. 1; Lug v. Lang, (1837)

8 Sim. 451. 465.

(n) (1799) 4 Ves. 391.
(o) Ibid.

(p) (1848* 9 Hare. 626.
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them, in equal iluire* or proportion!, gives the ezeeaton one

share only, they being treated as a elaas. Boyi' Home v.

LewiM, 4 O.K. 18.

An executrix, who was the widow of the testator, and
entitled to the use of the testator's property during her life,

which was giren in remainder to his children, took posses-

sion of and carried on the business of briekmaking upon land

leased to the testator. She renewed the lease, which expired

shortly after his death and leased other land for the same
purpose and largely extended the business, putting in other

assets of the estate, and large profits were made. On her

death it was held that the business was carried on for the

benefit of the estate; that she was entitled to the profits for

her own use during her life, but whatever part of the profits

she put back into the business became the property of the

estate, and ultimately divisible amongst the remaindermen.

^Yakefield v. Wakefield, 32 O.R. 36.

Where a will does not dispose of the whole personalty,

the executors are trustees for the next of kin, unless the

will expressly shews that the testator intended they should

take the residue beneficially. Thorpe v. SkUlington, 15 Gr. 85.

Where land is devised for life, a residuary devise of all

the real estate passes the reversion in the same land. Swart

V. Gregory (1856), 15 U.C.R. 335. And where an annuity

is given for life a residuary bequest carries the capital. Re
Watt (1896), 29 N.S.R. 100.

Legacies directed to be paid out of a mixed residue are

a charge on land. Young v. Purvis (1886), 11 O.R. 597.

See Moore v. Melliah, 3 O.R. 174; In re Oilchrist, Bohn v.

Fyfe, 23 Gr. 524.

A testator by his will after directing payment of his debts

by his executors, gave his personal estate and the dwelling

house with the land occupied therewith, to his wife for life,

and after her decease to his daughter M., and gave M. a

legacy of $2,000. He then devised the residue of his real

estate to his executors in trust, to lease and pay the interest

to his wife for life, and after her death, to sell same and
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part
of rctldue.

diride proceeds between hb children, share and sharv alike.

At the time of testator's dsath, the personal ettatv was of

small value, and was exceided by the amount of the debts,

and it did not appear wh.'ther, when the will was made, the

testator had sufficient pe-mnuA estate out of which the legacy

could be paid. It was held that M. could not claim to have

the $2,000 paid out of the proceeds of the real estate devised

to the exeeutom, but that there riwuld be no reduction from

her share by reason of the real estate devised to her. Totten

V. Totlen (1890), 20 O.K. 505.

Lapsed devises or devises contrsry to law Ix^ome part Laptrd

of the residuary devise, under legislation in various provinces ^^^
of Csnads. R.S.O., c. 128, s. 27; R.S.N.S., c. 139, s. 25;

R.S.B.C.. e. 193. «. 22; R.S.M., c. 174. s. 23; R.S.N.B., c. 160;

s. 19. See lie Smith (1904), 7 O.L.R. 619. B.8.0. 1897,

c. 128. 8. 27.

A devise of "the residue of my estate" will pass the re^ti-

due of the lands though miadeseribed in detail. Doyle v.

Sagle (1887), 24 A.R. 162.

A direction to executors or a majority of them to nell and

convey, with a residuary devise to one of them who proves

the will, gives that one a power coupled with an interest,

and enables him to convey alone. WesteU v. Caracallen, 10

C.P. 215.

Where there is a devise on trust for salf uiul to apply the

proceeds for purposes some of which fail, with a disposition

of the residue of the proceeds of sale, and a gift of the gen-

eral residue of the estate, the gifts which fail go to augment

the particular residue of the devise and not the general resi-

due of the estate. McMylov v. Lynch, 24 O.R. 632.

Section 12 of the Devolution of Estates Act, R.S.O, 1897,

c. 127, as to the widow's statutory claim for $1,000, does not

apply where there is a partial intestacy, as in this case, where

a testator failed to dispose of his residuary estate. Re Harri-

son, 2 O.L.R. 217.

Where a residuary bequest directs the residue to be "di-

vided pro rata amoi'gst the legatees," previously named in
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Undisposed
of residue.

EXECUTORS.

the will, they share the residue in proportion to the respec-

tive amounts of their prior legacies. Kennedy v. Protestant
Orphans' Home (1894), 25 O.R. 235. See also Ray v. An-
nual Conference of New Brunswick (1881), 6 S.C.R. 308.

An annuitant is a legatee and entitled to share in such a dis-

tribution. Woodside v. Logan (1868) 15 Gr. 145. For an
instance, however, where the word "legatees" was given a
more restricted meaning because of the special wording of
the direction. See Edward v. Smith (1877), 25 Gr. 159.

Where a residue was directed to be divided amongst the

"different parties mentioned in my will," it was held to

mean parties mentioned, as beneficiaries, and to exclude
those mentioned in the codicil. Parties mentioned as living

at a certain date would not include corporations. Re Miles

(1907), 14 O.L.R. 241. See also Re Meudell (1908), 11

O.W.R. 1093.

As to the time for payment of the residue. Sjc Macklem
v. Daniel (1889), 18 O.R. 434.

A testator prefacing that he could not give his grand-

children more than one-sixth of the residue, devised and be-

queathed such one-sixth, and then directed that certain lands

"form part of the share of my said grandchildren in this

partition" and directed sale thereof and investment of the

proceeds. Held, that the lands so mentioned formed part of

the residue, and were not devised in addition to the one-sixth.

Hazen v. Hazen (1880), 20 N.B.R. 70.

Where a testator began his will by declaring his intention

to dispose of his whole estate and then gave two legacies

which did not exhaust it, it was held that the residue was un-

disposed of. McLennan v. Wishart (1868), 14 Gr. 512.

A direction that in the event of my "estate being insufS-

cient to pay certain pecuniary legacies they shall abate pro-

portionately, does not charge them on the residue. Re Fairley

(1895), 1 N.B. Eq. 91.

Void bequests, part of a residue, do not accrue to the

other legatees who have specific portions of the residue, but

111
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pass to those entitled on intestacy. Purcell v. Bergin (1893),
20 A.R. 535.

Where the husband of one of several residuary legatees

was a witness to the will made in a province where a bequest
to the husband of a witness was void the will was read as if

the gift to the witness did not appear in the will, and the
residue was distributed amongst the other residuary legatees.

Farewell v. Farewell (1892), 22 O.R. 573.

Where there is an attempt to dispose of certain property inteitacy.
which fails, and there is no residuary devise, there is an in-

testacy, and the undisposed of property will be dealt with as
belonging to the estate of the testator and as though not men-
tioned in the will. Re Archer (1907), 14 O.L.R. 374.

The presence of a subsequent general residuary clause
in a will does not suffice to justify the Court in cutting down
a previous disposition contained in the will which is clearly

residuary in character, and which, upon any view of the
whole will, is necessarily so comprehensive that it completely
disposes of the entire estate, or of all the property of any
one kind. Re Coy (1907), 10 O.W.R. 884. Indeed, a general General

residuary clause in such a will may, if necessary, be deemed JuSS"^
to have been added merely "for the sake of greater caution,
or as a usual form." Re Pink, 4 O.L.R. 718. But if there
is a later general residuary clause, and the earlier clause,

though framed in language sufficiently broad to render it a
general residuary disposition, can, upon any admissible con-
struction be read as relating to particular property, it may
be so construed. Re Coy, supra.

A testatrix, having a general power to appoint by will or
otherwise, devised her estate to executors "in trust to con-
vert the same into cash" and pay certain legacies, and gave
the residue for an object, which failed for indefiniteness, and
it was held that this was an exercise of the power for all pur-
poses, and that the residue which failed was held by the ex-
ecutors on trust for the next of kin. Re Wilson (1899) 30
O.R. 553.
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When ai testator charged his debts, funeral and testamen-

tary expenses and legacies upon debts due to him, the defi*

ciency, if any, to be made up out of his land which he speci-

fically devised, and gave his household furniture and other

personal chattels, except his piano, to his wife, and there was

no other residuary clause in his will, the whole of the resi-

duary estate except the debts and piano were held to para to

the wife exonerated from the payment of debts. Scott v. Scott

(1871), 18 Gr. 66.

Assent
implied.

Admission of Assets.

Payment of a legacy in full is a prima facie admission of

assets to pay all the legacies in full, because, if the assets

are not sufficient for this purpose, all the legacies must abate

in proportion, but it is open to explanation. Coleman v.

Whitehead (1852), 3 Gr. 227.

Payment by the executor of some legacies and making

provision for the others is not a conclusive admission of

assets, because the provision which was made for the unpaid

legacies, may have proved insufficient without his fault. Cole-

man V. Whitehead, supra.

The assent of an executor to a legacy may be by implica-

tion as well as by express words, e.g., from his conduct. Hons-

berger v. Homherger (1877), 5 O.S. 479; Teahon v.

Leamy (1861), 21 U.C.Q.B. 216.

"Where executors were directed that, after payment of

debtB, etc., and providing for annuities, they should "with

all convenient speed divide the residue amongst certain per-

sons," it was held that their legacies vested at the time when

the distribution was to have been made, and that the execu-

tors could not postpone it, and therefore that the share of

one of the residuary legatees who died after a partial dis-
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tribution passed to his representatives. Jarvi$ v. Crawford,

21 Qr. 1.

Where A. died intestate leavii'sr as heirs a sister and two

nephews and upon passing accounts of his estate a sum of

$1,000 was found to be in the hands of his administrators

and was directed to be left there until the final winding up

of the estate, it was held that the payment of that amount

or any part of it to defend a suit to set aside a trust deed of

the sister after her death could not be allowed. Re Aiming

(1897), 34 N.B.R. 308.

As an instance of a special construction given the word

"residue," see /» re Mackinlay (1905), 38 N.S.R. 254.
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CHAPTER XL.

OF REFUNDINO OF LEGACIES (a).

Although it is true, as a general proposition, that if an

executor once assents to a legacy he can never afterwards

retract (6), yet under certain circumstances legatees are hound
to refund their legacies or a rateable part(c).

Whenever an executor pays a legacy the presumption is

he has sufficient to pay all legacies ; and the Court will oblige

him, if solvent, to pay the rest, and not permit him to bring

an action to compel the legatee, whom he voluntarily paid, to

refund (d).

But where the payment of the legacy by the executor is

under the compulsion of a suit, he is entitled to compel the

legatee to refund in case of a deficiency of as-sets (e).

If an executor pays away the residue to the residuary lega-

tee without knowledge of anything that interferes wita the right

to receive it, and debts are subsequently discovered which he is

liable to pay, he can call on the residuary legatee to refund (/).

If an executor pays the money to the residuary legatee

with knowledge of a debt, and he is afterwards obliged to pay
the debt, he cannot call on the residuary legatee to refund (flr).

Notice of a mere liability is not enough; there must be

notice of a debt. Considering how many persons are liable

on shares in public companies and on leases, it would produce

enormous difficulty in the administration of estates to lay

down that an executor must keep assets in hand until every

liability of the estate has been satisfied (A).

(a) See ante, p. 351, u to credi-
tors following assets.

(6) Williams (10th ed.) 1108;
and see Doe «. Guy, (1802) 3 East,
120, 123.

(c) Williams (10th ed.) 1188.
(d) Orr V. Kalnes, (1750) 2 Ves.

Sen. 194.

(e) Williams (lOth ed.) 1188.

(/) Whittaker v. Kershaw,
(1890) 45 C. D. 320, 326.

(9) !hid.

(h) Ibid., at p. 326.



OK RKFUNDIN(} OK LEOACIES.

o„K^ll,'''""?V'^°
''™^''' * ''«**«« *° '^^^""J «*" recover

onl> the cap. al sum winch he has paid to the legatee withoutany intermediate income (0.
«« «ihioui

Where trustees, under an erroneous view of n Will „avto parties money to which they are not entitled, the C^irt^
... ad.nm.8tenng the estate, will con.pel a restitution aniepaymen

.
and will give a lien on the other interests of s ch

i« en'titreSt L^'tLt 'CeT ''''~^ '^^" ''«

o«tof^u.eincomi;;rir:!::trr!::^:;::^
one of the l^neficiaries. had inadvertently overpaid h lebene.c.„,ies their shares of income, a/d dieJ.t ItZthat his executors could not recover from the other bene-
ficiaries the amounts so overpaid, or claim to have acdd
Tshewasr"'

"'""''' "" *'^^''"-«« were equalized,as he v^ as the person responsible for the mistake (/).
It would seem that in no case where the executor is solventcan an unsatisfied legatee maintain a suit against anoZwho has been satisfied; because the remedy's in the fir

place against the executor, who. by paying the oneL f
has admitted assets to pay all(,«). But it is no orrttt

ITr ttnTtr"*
"""^' '-'"^ ^ ^^•-" "^'^ '"-^

a trust und the money improperly paid him except through

itrt !,
'"

'' *'^ *"^*^" ^«-^-' '^^ Statute
Limitations does not apply to such a case, and the perso^ho has obtamed possession of a trust fund has been com^
pelled to repay it at any distance of time, if there have been no

t(«). Bu If the remedy against an executor or adminis-

alTlol
'""' *'^ corresponding claim to refZ L
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ccc<lingM

Court will
uonipel

restitution

as bt'twcen

Ijcneflciaries.

(*) Dil.b. r. Ooi-en, (1849) 11 Beav £ hT""'"°' ^xi"'*"
^'^ "»»•

483.
^»««-- 2g(5^«"/«'--Harris.No.2.(,861>
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If fund Appi'o-

prialeU failN,

otberx Inter-

e*te<i under
Will not liable

to contribute
to make
good loM.

If an executor makes payments to a trustee for a legatee,

or makes such an appropriation as is equivalent to payment,
the other persons entitled under the Will are not to l>e called
on to contribute for any loss which may afterwards hapiwn
to the fund so paid or appropriated (o).

If there l)e no payment, and no appropriation equivalent
to payment, there is no reason why, if anything afterwards
comes to the hands of the executors, it should not l)e applied
in discharge of the legacies of the unpaid legatees. Accord-
ingly, where the surviving executor and trustee had invested,
in his own name, in the purchase of consols, the amount of
an infant's legacy, minus the legacy duty, but without any
declaration of trust, and afterwards misappropriated the
consols, it was held not to he an appropriation, and conse-
quently that further assets unexpectedly falling in ought in the
first place to be applied in making good the infant's legacy (p).

The residuary legatee can take nothing till all the
pecuniary legatees have been paid, unless they consent (5).

If the assets be originally sufficient to satisfy all the

Xe while
'!8*"''««' *°^ on« 0' t^e legatees procures from the executor,

>nme legacies either by means of or without a suit, payment of his lecacvremain un- __ • «i j .« ,
o^^jf

and afterwards the executor wastes the estate so as to render
it deficient to discharge the remaining bequests, those legatees
cannot oblige the satisfied legatee to refund, first, because the
payment was not a devastavit by the executor, and, secondly,
because the legatee is protected by the principle that rigi-

lantibus, non dormientihiu, jura mbreniunt (r). Still less could
theyhave any such right when the loss has arisen from accidental
misfortune without any fault of the executor («).

So also where one of several residuary legatees or next-of-
kin has received his share of the estate of a testator or an
intestate, the others cannot call upon him to refund if the

Effect of

executor

remain un
satisfied.

tinme rule in
the case of
payment of
one of several
residuary

legatees ci

next-of-kin.

(0) Willmott r. Jenkins, (1838) 1

Benv. 401.

i/>) J hid.

(f) Baker r. Farmer, (1868) L. K.
3 Ch. 537.

(r) Boper on Legacies, p. 45'J,

approved by Turner, LJ., in Fenwick
r. Clarke, (1862) 4 Dc G. F. & J. 240.

(*) Fenwick r. Clarke, nhi mji.
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ettate is subwKineiitly wasted ; but it is otherwise if the wasting
has taken place before such share was received(0.

Where an undischarged bankrupt died leaving property DUtributlon
acquired after the bankruptcy, and his administrator without ""'^^o^

notice of the bankruptcy distributed the property among the "nVe.ut.
*

bankrupt's next-of-kin before the trustee in bankruptcy inter- tHZt
vened, it was held that the administrator was protected by the
administration bond, but that the next-of-kin must refund the
•hare they had respectively received («).

CANADIAN NOTES.

Defendant was appointed executor under a will which, Wiii«,t
after he had obtained probate and had collected debts, paid SutoM'
legacies, etc., was set aside for want of due execution. ..
was held that ihe granting of probate was a sufficient defence
to an action brought by the administrators to recover the
moneys paid. Also, that plaintiff's case was not strength-
ened by the fact that defendant, before paying the legacies
had notice that the will would be attacked on another ground
than that upon which it had been set aside. Randall v De-
lap, 18 N.S.R. 106.

In Ontario (Ontario Acts 1890, c. 29) executors are pro-
tected by legislation.

An alleged will of the testatrix, containing a provision
for payment of $1,000 to the Archbishop of Halifax, to be
applied towards the education of any deserving boy for the
Roman Catholic priesthood, was set aside for defective proof
after the sum had been paid to the Archbishop. (See 35
S.C.R. 510.) An existing, ea.IIer will was then probated,
which will contained a provision for payment of the same
amount towards the education of any of the testatrix's grand-

It j»»d

(<) Peterson v. Peterson, (1866)
L R. 3 Eq. Ill; Re Winslow,
[1890] 45 C. D. 249; Re Lepiae,' 149,

[1892] 1 Ch. 210.

(«) Be Bennett, [1907] 1 K. B.

legacies.



62Ta

Compelling
refund.

KXElT'TOBa.

children for the prieathood. The (rrardchiidrcn, in an ad-

ministration action, were held entitled to have the $1,000

paid according to the terms of the valid will, the executrix

being left to her remedy of recovering the nam from the

Archbishop, if such remedy existed. CuUen v. McNeil

11907), 4 E.L.R. 133. Affirmed on appeal to the Pull Court.

Will be reported, 42 N.S.R.

By R.8.O., c. 129, s. 34, all creditors are placed on an
equal footing, and an executor cannot prefer one to another,

therefore, where a creditor was paid in full, and a deficiency

of assets occurred, the executors being insolvent, the Court
ordered the creditor who had been paid in full to refund the

excess over his proportionate share, at the instance of other

creditors. Chambcrlen v. Clark (1882), 1 O.K. 135; 9 A.R.

273.

Manitoba and Alberta enactments also place all creditors

on an equal footing. R.S.M., c. 170, s. 39.

New Brunswick has a similar enactment applicable to all

creditors except the Crown. R.S.N.B., c. 118, s. 44.

Where an executor by mistake made overpayments of in-

terest on a legacy, it was held that he was entitled to a re^

fund of the excessive payments without interest. Barber v.

Clark (1891), 20 O.R. 522, 18 A.R. 435.

But where a residue was distributed under an adminis-

tration by the Court, in the absence of legatees entitled there-

to, who could not be found, the recipients were ordered to

refund with interest from the date of the proceedings taken

to compel the refund. Uffner v. Lewis, Boys' Home v. Lewis

(1903), 5 O.L.R. 684.

The plaintiff, as executor of one W. having paid money
to defendant as a legatee under the will, and the will, with

the probate thereof having been afterwards set aside, by a

decree of the Court of Chancery, the plaintiff was held en-

titled to recover back the money. Haldan v. Beatty (1876),

40 U.C.Q.B. 110.

Sums paid to legatees with the sanction of the Court but

in a suit in which infants, now claiming, were not properly
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reprtwentcd were HfterwHrdM diiiruvered ti» hnve been over-

paid. Held, that the partieK to >honi payiiieiitH had been
made niiut refund, but that unu the eireunjMtancex the
order for payment should providt ki that the mode thereof
would be aa little burdenaonie aa ahould appear to be consis-

tent with justice to the parties entitled to receive the money.
Anderson v. Ball (1883). 8 A.R. Ml. And see Vffner v
Lewii (1903), 5 O.L.R. 684.

52Tb

Orar-
pajamits.
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CHAPTER XLI.

or A88I0NMENT OF IJWACII8 AND BtSIDUABY PEMOKALTT.

Sect. l.—By Act of Partiet.

Legacies and rciduary perwnalty are equitable choM« in
action, and even before the year 1875, when debt* and other
legal choae. in action were by the Judicature Act, 1873 (a)
made assignable at law, legacies and residuary personalty
were assignable in ecjuity, and the assignee coulc' sue in hit
own name in equity to recover them without joining the
assignor as a party to the proceedinga(6). The equitable
assignee, however, took subject to all prior equities, and under
the Judicature Act the assignment is to be deemed effectual
subject to all equities which would have been entitled to
priority over the right of the assignee if the Act had not
passed.

The rule established by Dearie v. //a//(c) is, in the word,
of Lord Macnaghten in Ward y. Duncotnbe(d) "That an
assignee of an equitable interest in personal estate without
notice of an existing prior assignment may gain priority
simply by the act of giving notice to the person who has legal
dominion over the fund before notice is given by the earlier
assignee "(f).

The doctrine of lis pendens does not apply to personal
property other than chattel interests in land(/).

Th3 priority of equitable assignees or incumbrancers will
be according to the dates of the notices given by them to the
executor or administrator.

(a) 30 & 37 Vict. p. 66. «. 25 (6)
(6) See White & Tudor's L. Cm.

notes to Ryall v. Rowles, (1749)
1 Ves. Sen. 348.
(c) (1823) 3 Russ. 1.

(d) fl893] A. C. 384.
(e) Per Stirling, L.J., in Re Dal-

las, [1904] 2 Ch. 385, 415.
(/) Wigram v. Buclcley, [1894J

3 Ch. 483.
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r^^"n2':2T:::^^^^^^ --
notice p.ac. th. «^0^;^:^!:^^^^^^^^^^^^^
renponBibUity to the person who give, the notle «„d iT

tnut. . h, tUle proper,, deduced fro. the., to he tZt!::

Notice to an executor who afterwards renounce, withonthaving m any way acted in the office is invalW (A)

hin.BeTf'7hfZ-'"
*" ""''^" °' " '""'^ ^'^ ^•^^ P«"o» -^o i.

The rule in DearU v. Ho// applies equally although there
.- no trust fund and no trustee in existence at the date oth"several ass.gnments. as in the case of an assign, ntt aLIxpectancy such as a legacy under the Will ofa li^^g p^rTonthe assignee who first gives notice to the legTrrZirepre^ntat ve on the death of the testator has prf tyT

^'

Where there are several trustees, and. at the t^me thea^ond incumbrance is made, one of the trustees ha nodce

wui not give It prionty over the earlier assignment, sincethe party givmg notice had taken the propertv out n» ^apparent ownership and possession of the2 t n
^ '

and the prionty of the prior incumbrance is not aCt dt;

Z tries Whle h ""' -"""'""^ *°' "°" ^^ *«

only whotnol ?''''' "°*^"' '' ^^«" *<» °°« ^'usteeonly, who 18 no longer a trustee at the time the second in^nn,

XrsionifT
'" '-''''''''' '-^ ^" againrr ;;r;

tTr of tb?
"'": '" '"''' '^"'^ ^" ^^''^ circum'lce

title of the second incumbrancer or . ssignee who had
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trustees

:

notice to
odb onljr

;

effect of his
'ieath after
second
assignment

;

effect of his
death before
second
assignment.

(9) See per Ld. Macnaghten in Ward
r. Dunoombe, [1893] A. C. 384, 3&2.

(A) Re Dallas, ubi tup

(0 Browne
Drew. 635.

(*) lie Dallas, uM mp.

Savage, (1859)

It M
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EXECUTORS.

given notice must prevail over that of the assignee or

incumbrancer earlier in date (I).

But in the case of several executors it is advisable to give

notice to all of them, since each has separate authority to

receive and pay on account of the estate, and, if he has no

notice of an assignment, he may make payment to the assignor

without incurring any liability on that account (m).

Where the fund is an English trust fund the order in which

the parties are to be held entitled to the trust fund must be

regulated by the la^ of the Court which is administering the

fund, and accordingly although the validity of an assignment

has to be determined by the law of the place where it was

executed, yet the priority of assignees will be determined by

the law of England, notwithstanding the doctrine of notice is

not recognised by the law of the place where the assignment

was executed (»).

A person who owes an estate money, that is to say, who is

bound to increase the general mass of the estate by a contri-

bution of his own, cannot claim an aliquot share given to him

out of that mass without first making the contribution which

completes it (o). This principle applies to debts owing to the

deceased which at the time of his death were barred by the

Statute of Limitations (p), also to loss occasioned after his

death by reason of a breach of trust by a trustee legatee, and

to costs or expenses incurred in an administration of the estate

which a legatee is liable to make good (</).

Persons who claim by mortgages or absolute assignments

from legatees are not in any better position, even though the

breach of trust or the costs or expenses arise subsequently to

the assignment (r). Every person who takes an assignment,

whether by mortgage or otherwise, of a share in the hands of

(/) St-e per lA. Herschell, L.C, in

Warl r. Duncoml)e, uhi mip., at pp.
38 1,.'182.

(m) Timson r. Kamsbottom, (1837)

2 Keen, 3.*>, B3, commented on in Ward
r. Duncombe. vhi nuji.

(«) Kelly »-. Selwyn, [190,')] 2 Ch.

117.

00 i/z'Akerman, [1891] 3 Ch. 212,

219, Iter Kekewich, J.

(/O Ibid.

iq) He Knapman, (1881) 18 C. U.

300.

(r) Morris t. Livie, (1842) 1 V. & C.

Ch. 380 ; Re Knapman, nbi tup.
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a legal personal representative, must take subject to the settle-

ment of accounts as between the assignor and the legal per-
sonal representative; and it matters not whr '

ir those
accounts are accounts in the administration of the estate,
or accounts between the assignor and the legal personal
representative (»).

Questions frequently arise on the distribution of estates as Effect of
to the effect of covenants in marriage settlements to bring into F"^«°a"'*

settlement after-acquired property of the wife where the wife «eti7emomr

has survived her husband. In construing such covenants the acq^l^d
'*''"

first thing to do is to consider who are the covenanting parties.
^''"P^^-

If the husband only is the covenanting party there is a strong
prima facie reason for saying that the sole object of the
covenant was to exclude the right which the husband would
have taken in his wife's property, and not to bind her interest
m favour of the persons entitled under the settlement. On
the other hand, where the wife and husband both joined in
the covenant there is a strong prima facie reason for saying
that the object of the parties was not only to exclude the
husband's marital right, but to make a provision out of the
wife's property for her issue or the other persons entitled
under the trusts of the settlement. Another consideration
18, who IS to join in and take part in the settlement, because
even if the wife is a party to the covenant, yet if the covenant
IS only that the husband shall do something, and not that the
wife shall concur in doing it. an inference arises similar to
that which arises where the husband alone is the covenantor (t)

By the Married Women's Property Act, 1907 (7 Edw. VII
c. 18), s. 2, a settlement or agreement for a settlement made after
the 1st January, 1908, by the husband or intended husband
respecting the property of any woman he may marry or have
married, shall not be valid unless it is executed by her if she
IS of full age, or confirmed by her after she attains full a.re •

but If she died an infant the husband's covenant shall bFnd

M u 2
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him. Moreover the Act does not affect the provisions of the

Infants' Settlements Act, 1855.

On the distribution of a trust fund the trustee has no right

to require the delivery to him of the assignment and other

documents of title before payment of the share to the assignee;

and where money is paid to a person who receives it under a

power of attorney, the trustee cannot claim that the power of

attorney should be given up to him (u).

Sect. 2.—By Act of Late.

(1) Marriage.

The title of the husband, as well in oases where the mar-
riage took place prior to the Married Women's Property Act,

1882, as in cases of marriage subsequently to that Act, has

already been considered (x).

(2) Bankruptcy.

By s. 43 of the Bankruptcy Act, 1883 (46 & 47 Vict. c. 52),

the bankruptcy of a debtor shall be deemed to have relation

back to and to commence at the time of the act of bankruptcy

on which a receiving order is made against him, or in the case

of more acts of bankruptcy than one to the time of the first of

the acts committed within three months next preceding the

date of the presentation of the bankruptcy petition.

Property By s. 44 the property which under s. 54 vests in the trustee

^'thetnMtee °° ^'^ appointment includes all such property (y) as may
belong to or be vested in the bankrupt at the commencement
of the bankruptcy, or may be acquired by or devolve on him

before his discharge. A contingent interest passes to the

trustee in bankruptcy, but not the mere possibility of an

interest, as for instance what a bankrupt may subsequently

become entitled to under the exercise of a power of appoint-

ment («).

Belation back
to act of

bankruptcy.

in bank-
rupt)^.

(«) Be Palmer, [1907] 1 Ch. 486.

(r) 8ee ante, p. 289.

{y) See a. 168 for definition of word
" property."

(x) Re Vizard's Trusts, (1866) L. R.

1 Ch. 588, and see Williams' Banlc-

ruptcy Practice, 8th ed. p. 203.
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A bankrupt who acquires property after his bankruptcy
acquires it as agent for the trustee, and is entitled to deal with
it as such agent, unless and until the trustee as principal
intervenes (a).

Until the trustee intervenes all transactions by a bankrupt
after his bankruptcy with any person dealing with him bond
Me and for value in respect of his after-acquired property,
whether with or without knowledge of the bankruptcy, are
valid against the trustee (b). This doctrine applies to a legacy
and a share of residue under a Will even where the trustee
intervenes before the bequeathed property has reached the
hands of a bond fide equitable assignee (c). It also applies
to leaseholds (d), but it does not apply to real estate (e)

;

although where Ihere is an agreement for an advance and a
charge contemporaneous with and to enable the purchase of
real estate, and the lender has no notice of the bankruptcy, the
charge will be supported against the trustee (/).
A trustee in bankruptcy is in no better position than an

assignee for value, and it is incumbent on him to perfect his
title by giving notice, or obtaining a stop order which is equiva-
lent to notice, and if he fails to do this he will be postponed to
a subsequent mortgagee or assignee who has given notice or
has obtained a stop order ig). If the particular assignee from
the undischarged bankrupt has not perfected his title by notice
to the holder of the fund or by a stop order, the trustee in
bankruptcy as general assignee can by intervening and claim-
ing the fund from the bankrupt, and giving notice to the holder
of the fund, or by stop order, if the fund is in Court, perfect
his title first to the exclusion of the particular assignee Qi).

533
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(o) Herbert t. Bayer, (1844) 5 Q. B.
965.

(J) Cohen r. Mitchell, (1890) 23
Q. B. D. 262, 267.

(c) Huntr. Fripp, [1898] 1 Ch.675.
(d) Re Clayton and Barclay's Con-

tract, [1896] 2 Ch. 212.

(e) Re New Land Development
Association and Gray, [18921 2 Ch.
138.

(/) Bird r. Philpott, [1900] 1 Ch.
822.

{g) Stuart v, Cockerell, (1869) L. R.
8 Eq. 607 ; Re Russell's Policy Trusts,

(1872) L. R. 15 Eq. 26; Palmer r.

Locke, (1881) 18 C, D. 881.

(A) Mercer «. Vans Colina, (1897)
67 L. J. Q. B. 424 ; Re Beall, [1899] 1

Q. B. 688.
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Although the general rule is that, as between several
assignees or incumbrancers of a chose in action, the
assignee or incumbrancer who first gives notice obtains
priority, yet a trustee in bankruptcy is not an assignee
for value but a statutory assignee, and a chose in action vests
in him subject to all equities existing therein at the date of the
commencement of the bankruptcy, and he cannot obtain
priority over a good equitable mortgagee thereof for value,
made prior to the bankruptcy, merely by giving notice before
the mortgagee (i).

An undischarged bankrupt has power to dispose of any
part of his assets that may remain after payment of his
liabilities before the surplus is ascertained ; and if an undis-
charged bankrupt is made bankrupt a second time the trustee
! the second bankruptcy only takes that part of the surplus
which has not been eflfectually dealt with by the bankrupt
before the date of the second bankruptcy (A).

As between two trustees in successive bankruptcies the
second trustee does not acquire a title as against the first
trustee (0.

By s. 160 of the Act of 1883, on the close of a bankruptcy,
property which vested in the trustee and is not realized or dis-
tributed vests in such person as may be appointed by the
Board of Trade for that purpose.

(3) Conviction for Felony.

JS°rfyt
^""^^'^ ^^ * ^ ^^''*' "• 2^' *^« C'^^^'^ '"^y appoint adn^inis-

administrator tra'ors of any convict's property, and upon the appointment of

ffir1f&34 anys'ich administrator all the real and personal property
Vict c. 23. including choses in action, to which the convict was at the

time of his conviction, or shall afterwards while subject to the
operation of the Act, become or be entitled, vests in such
administrator. If no such administrator shall have been
appointed, an interim curator of the property of any convict

Effect of
close of
bankruptcy.

(0 ^eWalliB, [1902] 1 K. B. 719;
and see poit, p. 599.

*) Bird r. Philpott, v.hi mp.

(0 Er paHe Ford, (1876) 1 C. D
521 ; B^ Clark, [1894] 2 Q. B. 393.
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may be appointed by justices, provided that no property
acquired by a convict during the time while he shall be law-

fully at large under any licence, shall vest in any adminis-
trator so appointed ; but the convict shall be entitled thereto
without any interference on the part of any administrator or
interim curator appointed under the Act.

(4) Equitable Execution.

The appointment of a receiver by way of equitable execu-

tion does not create an equitable interest in the nature of a
charge ; it is simply ah uncompleted process to obtain payment
of money (m).

A receivership order obtained by a judgment creditor by way
of equitable execution over a judgment debtor's share of a

testator's residuary personal estate, partly in Court in an
admin' itration action, and partly in the hands of the executor

who has direct notice of the order, though not creating a
charge, prevents the judgment debtor from receiving the share,

or from dealing with it to the prejudice of the judgment
creditor ; and if, at the date of the receivership order, the

residue is unascertained and the fund then in Court is

insufficient for the testator's debts, so that the judgment
debtor's share cannot then be taken in execution or made
available by any other legal process, it prevents any subse-

quent mortgagee or judgment creditor from gaining priority by
means of a stop order or charging order (m).
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(6) Garnishee Ordei:

A garnishee order under Ord. 45 of R. S. C. can only be When money
obtained where there is a debt either legal or equitable which JrJ^f^'^may
may be attached. Moneys which may or may not become ^ attached,

payable from a trustee to his cestui que trust are not debts.
A trustee is not an equitable debtor to the cestui que trust until
there is money in his hands which he ought to pay to his
cestui que trust, or until he has made himself personally liable

(m) He Potte, [1893] 1 Q. B. 648. (») Re Marquis of Anglesey, [1903]
2 Ch. 727.
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to pay money to Mb eutui que trust by reason of some breach of
trust or default in the performance of his duties as trustee(o).

The effect of a garnishee order is to give the garnishor a
hen on the debt, but it can only bind so much of the debt as
the judgment debtor can honestly deal with when the order is
obtained and served, and does not affect the claima of creditorsm whose favour he has charged the debt, though they have
not given notice of theur claims (p).

(6) Charging Orders under I d 2 Vict. c. 110,
and 8 tf 4 Vict. e. 82.

Charging orders under the Judgments Acts, 1888 and 1840
(1 & 2 Vict. c. 110, 8. 14, and 8 & 4 Vict. c. 82, s. 1), may be
made against the interest of any judgment debtor in any
government stock, funds, or annuities, or any stock or shares
in any public company, whether such interest is in possession,
remainder or reversion, and whether vested or contingent.

Where stock is vested in personal representatives or
trustees, and there is no imperative trust for sale, so that the
judgment debtor may acquire an absolute title to a portion of
the stock in specie, so long as the stock remains unsold the
judgment debtor has an interest in it, and an order may be
made charging the interest of the judgment debtor, whatever
it may be, in the stock (q).

The same rule must he applied to charging orders obtained
under the statutes 1 & 2 Vict. c. 110, and 8 & 4 Vict. c. 82, as to
garnishee orders. They are both processes of execution to
enforce payment of money under a judgment or order, and the
execution creditor can only obtain what the judgment debtor
can honestly give him (?•).

(7) Solicitor's Lien.

At common law a solicitor has a lien on a fund recoveredm an action for his costs in a suit, which gives him an interest

b/dI 6^1.^**
' ^'*°'*'°' ^^^^ " ^-

8
f*^ BoUandr. Young. [1904J2K.B.
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in the fund itself, and has priority of payment out of the
fund (•). This lien is, however, confined to the costs of the suit,

and to his client's interest in the fund, and not so as to affect

the rights of other persons (0, and it does not extend to real

estate (u). It will not be barred by the Statute of Limita-
tions (x).

The Solicitors Act, 1860 (23 & 24 Vict. c. 127), s. 28, extends under the

to all property recovered or preserved, and enables the Court S""""
to declare the solicitor entitled to a charge upon the property
for the taxed costs, charges, or expenses of or in reference to

the suit, matter or proceedings, and to make orders for taxa-

tion and raising and payment of the same ; and provides that

all conveyances and acts done to defeat, or which shall operate

to defeat, euch charge shall, unless made to a bona fide pur-
chaser for value without notice, be void as against such charge,
but no order shall be made where the right to recover pay-
ment is barred by any Statute of Limitations.

If the solicitor is discharged before the trial of the action a Effjct of dis-

charging order in his favour on a fund recovered will be ^Sr"'
subject to the lien for costs of the client's solicitor for the time "*'""' *"»'•

being, since the solicitor acting for the plaintiff at the time the

property was recovered, and the order made for payment,
would have, independently of the Act, a lien on the fund, and
no charging order can be made interfering with that lien (y).

(») Tarwin r. Gibson, (1749) 3 Atk. 581, 601.

720 ; Lloyd v. Mason, (1844) 4 Hare, (jt) Higgins t. Scott, (1831) 2 B. &
132. Ad. 413.

(0 Stephens r. Weston, (1824) 3 B. (y) iZe Wadsworth, (1885) 29 C. D.
& Cr. 633. 517, 520.

(«) Shaw r. Neale, (1858) 6 H. L. C.
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Where a legatee to whom a legacy is given direct, without
the intervention of a trustee, ia an infant, payment cannot be
made to him until he attains the age of twenty-one years (a).

The executor may, however, relieve himself from all
responsibility by paying the amount of the legacy into Court
under s. 42 of the Trustee Act, 1898 (56 & 67 Vict. c. 68) (i),

and it would seem that this is the proper course to pursue in
order to free the residue and stop payment of 4 per cent,
interest (c).

Whether a testamentary guardian appointed under 12
Car. II. c. 24 can give a discharge for a legacy payable to an
infant is open to question, and it would be unwise for the
executor to incur the risk (rf).

Sect. 43 of the Conveyancing and Law of Property Act,
ISbl (e), provides that (1) "Where any property is held by
-rustees in trust for an infant, either for life, or for any
greater interest, and whether absolutely, or contingenUy on
his attaining the age of twenty-one years, or on the occurrence
of any event before his attaining that age, the trustees may, at
their sole discretion, pay to the infant's parent or guardian,
if any, or otherwise apply for or towards the infant's main-
tenance, education or benefit, the income of that property, or
any part thereof, whether there is any other fund applicable
to the same purpose, or any person bound by law to provide
for the infant's maintenance or education, or not."

(a) See Williams (10th ed.) 11.S7.

(*) Sect. 42 of the Trustee Act, 1893,
is substituted for s. 32 of the Legacj-
Duty Act, 1796, which is repealed by
the Act of 1893.

(O He Salaman, [1907] 2 Ch. 46.
(rf) M'Creight r. M'Creight, (1849)

13 Ir. Eq. B. 314, and Re Cress-
well, (1881) 45 L. T. 468.

(«) 44 Sc 45 Vict c. 41.
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" (2) The trustees shall acoamalate all the residoe of that

income in the way of compoand interest, by investing the

same and the resulting income thereof from time to time on

securities on which they are by the settlement, if any, or by

law, authorised to invest trust money, and shall hold those

accumulations tor the benefit of the person who ultimately

becomes entitled to the property from which the same arise

;

but so that the trustees may at any time, if they think fit,

apply those accumulations, or any part thereof, as if the same

were income arising in the then current year."

" (8) This section applies only if and as far as a contrary

intention is not expressed in the instrument under which the

interest of the infant arises, and shall have effect 8ul)ject to

the terms of that instrument and to the provisions therein

contained."

In Re Smith (/) it was held that when the estate is cleared,

and the residue ascertained which belongs to an infant, the

executor is a trustee of the residue for the infant within the

meaning of s. 48 of the Act of 1881, and is entitled to apply

the income for the infant's maintenance, education, or benefit,

as provided by that section, and that it makes no difference

for this purpose whether a pecuniary legacy payable out of

the estate is given to an infant or the residue of the testator's

estate is given to an infant, as soon as that residue is ascer-

tained. As soon as the legacy is assented to or the residue is

ascertained it assumes the character of a trust fund. In Re

Adams {g), Eekewich, J., in holding that the same principle

applied to an administrator with the Will annexed, expressed

the opinion that any man who held property which did not

belong to him but to any infant, held that property as trustee

for the infant within the meaning of s. 48 of the Act of 1881,

notwithstanding that for the purposes of other Acts, and in

other connections, the word " trustee" might have an entirely

different meaning.

There would seem to be no distinction between an executor

(/) (1889) 42 C. B. 302. (jr) (1906) W. N. 220.
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or an adminittrator with the Will ann.,^ - j
tratnr I'n *!.- .

»nnexed and an admin i-

uti ".it-" °' • ~°""-'* "'"'"^ "»"'"»"—

™, ..well a. the cor,., of the propertv (*).A irechOD lo .egregale . fund lo p„vidVfer he «tt i. «,.

.here.a„e^4;rrMtr;:^^^t:^^^^^
or from „«,er ca„« onco-neeW wilh thTw ftXu t'

ca« doe. not Wl w ehrrheZZ:''r.""f, ""'r°' ""

>.. the court 0, Appe.. fa ^jflS ,:;,

'• "»• " '"'"^^

bet^r
' °° ,^"'™"°° '" *» •»«««>' 0' U-o principlebetween . eontingent gilt on .ttaiafag twenty^meTl '!

faZetnTr™ ''•^°' *" "'^' '-^"Ch. omcre,^. „r not. The meome ol property given contfagently to .cla.. of p.r«,n. belong, ,o it. member, for the tune being .^.g.n,s p.r«,n. who are only enUtled if .nd whTn tt^S;"

ni, rt.re of the pnneipal, and the increase which ha. beespr^need by .1 The child who fir,t attain. twent^lnTn^.nch a cla« gift will receive only an aUqnot .hare „f ll-come .n proportion to the number of exi,ti:,g^Mdr»:
00 Be Dickson, (1885) 29 C. D. 331
(0 He Bowlby, [1904] 2 Ch. 685,'

704, per Vanghan WiUiams, L.J. ; gee
also H« Clements, [1894] 1 Ch. 666,
(*) Ite Judkin's TrusU, (18«4) 25

C. D. 743.

(0 Re Bowlby, uhi tup., at p. 711
per Cozeng-Hardy, L.J
(w) Ibid.
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.abject to be incrca^^d if any child .hould die under twenty.

the.Jar°"T,
'^" '°"*^«""* •'»*'«'' independently ofthe . atute would be accumulated for the benefit of those whomay become alternately entitled to it. To the income of Bucha contingent ahare the atatote apulies («).

The contingencies to which s. 48 of the Act of 1881 applies
are on h.s attaining the age of twenty-one years, or on h
occurrence of any event before his attaining that age." Coui^uently the section would not apply 'where tt giU

";

Tr^ralth" hMT'^'"
•"'"« *"^« *' ^•^^ ^-^^ °' -ohp^nu,n although there may be the additional contingency of^e legatee aUaxn.ng twenty-one years of age. since the legateemay never become entitled at all (o).

Where there are two funds, the income of which may be
applied for maintenance, in the absence of any discretion, the
allowance for maintenance should be paid primarily out of that

Although a contmgent legacy does not carry interest while
1 IS m suspense, yet in the case of a legacy by a parent or onestanding ,„ loco parenHs to the legatee, the infant child,
according to the practice of the Court of Chancery, is entitle.^

maintenance during minority out of the income of the
legacy, unless the testator has provided another fund for hismaintenance (q).

""

But. although it has been said that the legacy in such a casebears interest from the testator's death, the legacy is not the
less a contingent one. and the infant does not acquire an
immediate vested interest in the income, and if he dies under
twenty-one the surplus income not applied for maintenance
does not pass to the infant's representatives (r)

Where there is no absolute trust to apply income for main-
tenance, but merely a discretionary trust equivalent to a power
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(n) Re Holford, [1894] 3 Cb. 30 •

Ji« Jeffery, [1895] 2 Ch. 577.

(p) Re Judkin's Tmsts, (1884) 25

(iO Re Wells, (1889) 43 C. D. 281.
(?) Re George, (1877)6 C. D. 837
(r) Re Bowlby, ubi rup.
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maintenance
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must exercise
discretion.
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f#^ Wilinn. T

^^
W Wilion r. Tomer, ( 1 888) S3 c. D.

'
^S««WllH,n.. (loth ed.) 1181 «f

—J.

^(*) Lee r. Brown, (1798) 4 Vtt. sea,



CANADIAN NOTES.
A t-ftor dirwted that hi. ert.te .hould be invited andhe .„..e paid to hi, two «.„, equally untl, they ;:lched

further declared that "none of my children .hall have power

^ .nucpate or alienate either voluntarily or otherwL any,H,rt.on of my e.tate to which they may be entitW p,.vio«ito the t.me at which the «.me may become payable to them

"nder the w.ll to vanou. creditor, and it wa. held that the

valid McFarlane v. Hendenon (1908), 16 O.L.R. 172Where there are two fund, to be drawn from, for the

^U u tl':^r:iTT ""•* «"* ^ •••'^ **> ">•* whit

at,, and tho other, were minor.. The father wa. able to.upport maintain and educate the children. Hd" h ^

2 7. * *"" """^^ ""^ "''"'«*i°» to support, main-ta n and educate the children, and did so, until th^y „" t

Ze^
of age. SeholfieM v. IW. (1899). 1 N.B

of ItT T'^i
'" ™«'"t">n«nce out of a fund in the handsof the executor of their father's will, are entitled to have

I'n^l .f i"*"
'^^"^*' '"*''«"^»' ^''^ « - d-

See TFA,<ett,ood v. TrA,7.«;cod (1900). 19 P.R. 183.

rMtrietioa

alknktioa.

Infants
may have
fund
brought
into court.



542b

Amount
allowed for

maintentnce.

Allowance
refuted.

Life

insurance.

EXEt'UTOBS.

A testator bequeathed to his two infant sons $4,000 each,

contingent upon their attaining 25 years of ape; the only
other provision for them was a gift to each of one-tenth of

the residuary estate. It was held that these legacies carried

interest from the death of the testator, and that a certain

sum should be paid annually out of such interest to their

mother for the purposes of their maintenance, and the execu-

tors should set apart the full amount of $8,000 to provide

for the payment of such. legacies at the time provided, but

that the question of the proper amount to be allowed, having

regard to the income from the infants' shares in the residue

should be now settled by the Master unless otherwise agreed

upon. In such cases the amount to be allowed for mainten-

ance must be governed by a consideration of the other cir-

cumstances, and a due regard to such other sources of funds

as may be properly resorted to for such purpose. Re Mc-
Intyrt, Mcliiiyre v. London d- Western Trusts Co. (1905), 9

O.L.R. 408.

Testator bequeathed to his grandson his farm, implements,

etc., but, by a codicil, provided that until the grandson at-

tained the age of 21 years, the executors should keep, con-

trol and manage the farm, and expend the net revenue aris-

ing therefrom in the improvement and cultivation of the

land, without accounting to the grandson or anyone else for

such revenue. An application by the grandson, through his

next friend, to have an annual allowance made to him for his

support and education was dismissed on the ground that the

testator having directed the surplus revenue to be used in tMe

improvement of the farm, the money could not be diverted to

another purpose. Re Estate Waddell (1902), 35 N.S.R. 435.

Moneys payable to infants under a policy of life insurance

may, where no trustee or guardian is appointed under sections

11 and 12 of R.S.O., c. 136, be paid to the executo-' * the

will of the insured, as provided by section 12 without security

being given by them, and payment to them is a good dis-

charge to the insurers. Dodds v. The Ancient Order of
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United Workmen (1894), 25 O.R. 570. See Campbell v. Dunn
(1892), 22 O.R. 98. See also Ontario Insurance Act. R S
c. 203, 8. 155.

'

Moneys bequeathed directly to infant lepateos and which
had been invested by the defendants, the executors of the
testatrix, were demanded of and received from them by a
solicitor who had obtained from the Surrogate Court his ap-
pointment as guardian of the infants, and who subsequently MUappro-
misapplied the moneys and absconded. It was held that the ?''•"»«>•

executors were not liable. Huggins v. Law (1887) 14 A R
383.

Money paid into Court to the credit of infants will not be
paid out to their guardian, appointed by a Surrogate Court,
as a matter of right: though in a proper ease an allowance M.i„t.„.nce
for their maintenance and education may be made to him "\"*

out of such moneys. lie Harrison (1899), 18 P.R. 303. See
**"*"•

ff« Mathers (1897), 18 P.R. 13.^

A summary application by the guardian of infants for
payment to him or into Court, by the administrator of the
estate of the infants' father, of a fund in his hands, was dis-
missed, where it was opposed by the administrator. He Coutts
(1893), 15 P.R. 162.

Where a testator left all hi.s property to his executors for
the benefit of his children and to his wife while she continued
his widow and gave to his executors power to sell any of his
real property for the support and maintenance of his children Maintenance
and widow, it was held that a reference might be directed to
ascertain whether it would have been reasonable and proper
fn the trustees to apply any or what part of the land to the
support and maintenance of the children. Donald v Donald
(1884), 7 O.R. 669.

Where an action was brought ngain.st an executor in this
country to recover legacies be(,ueathed to infants, resident
in Minnesota, of whom he had been appointed guardian by
a I'robate Court of Minnesota., and it appeared that the duties
and powers of guardians under the laws of Minnesota were
not greater than those of guardians appointed in this country,
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it was held that the money must be paid into Court and not
to the foreign gruardian though, perhaps, the rule would be
modified in a ease where the sum was small and required for
the infant's education and maintenance or other immediate
use. Flanders v. D'Evylyn (1883), 4 O.R. 704. See MitcheU
V. Ritchey (1867), 13 Gr. 445.

The duly appointed tutors in Quebec of an infant domi-
-ciled and residing there, which province had also be«n the
domicile of the father at his death, were entitled to have paid
over to them from the Ontario administratore of the father's
estate, there being no creditors, money coming to the infant
from said estate, which had been collected i ;-

r \no. Han-
rahan v. Hanrahan (1890), 19 O.K. 396.

The guardian appiointed by the Court has the power of
selecting the school at which the infant is to be educated, but
is subject to the controiUng power of the Court. The guar-
dian, howevei^, is not obliged to consult with the executoni
in respect to the education of the infant In re Taylor
(1897), 1 N.B.Eq. 461.

A« to advancement to infant on account of legacy payable
at majority, see Be Currie (1902), 1 O.W,R. 9.

A testator directed his executors, 'to divide all my estate,
share and share alike among my children and to pay" his
or her shara to each upon their respectively attaining 21 or
marrying. The income, and if necessary part of the corpus,
was to be expended upon maintenance and education. It

was held that the direction to divide could not be separated
from the direction to pay and that the period of vesting was
postponed until they attained the age of 21 or married. Be
Sandison (1907), 6 Terr. L.R., Part III., 313.



CHAPTER XLIII.

DESCBIPTION OF LEOATEES AND LEQACIES.

The subject of the construction of Wills is not within the

scope of this work, but it may be useful to state a few general

rules, and in cases of difficulty the references will generally

enable the reader to find the necessary information.

Sect. 1.

—

Particular Modes of Description of Legatees.

" Children."—This word, in its ordinary signification, and " Children."

apart from the context of the Will, means legitimate children,

and does not include grandchildren or other issue (a), but

the context may show an intention to give it a wider

signification (6).

Where a bequest is immediate to "children" as a class, immediate

children in existence at the death of the testator, including f^^^^n m
children en ventre sa mere, alone are entitled (c). a class.

A gift of a certain sum to each of a class of object.- dt a Gifts at a

future period

—

e.g., who shall live to attain the age of twenty-
*"'"^® penod.

one years—is confined to those living at the testator's

death (d).

To admit objects bom after the testator's death and before

the period of distribution, the total amount of the gift must

be independent of the number of objects among whom it is

to be divided, and is therefore not increased by the construction

adopted (e). Thus where the division of the fund among the

legatees is deferred until a particular period after the testator's

death—as to the children of A. when a child or children attain

a particular age, or to be divided amongst them at the death

(a) Williams (10th ed.) 853 :

Hawkins on Wills, 80, 85 ; He
Hopkins' Trusts,(1878)9C.D. 131,137.

(ft) Re Smith, (1887) 35 C. D. 558.

(c) Williams (10th ed.) 844.

Id) Rogers r. Mutch, (1878) 10 C. D.

25.

(e) Hawkins on Wills, 73.
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wfien the fund is to be divided is entitled to a share b.,t nochildbom after the period of distribution has a^; li'm e^"Where a particular estate or interest is given w't^a lif.over to the children of the person takingThat' interest

'

^riL f7f -r
'^"'°"^ '°'°« ^*° «^«t«°«« before theperiod of distribution (^).

^

.y.-M°^'',V''''''
°' *''^"''* *° **^« «'h"«J 0' X.. or to thechildren of X.. as a class living or bom at a particular timea child^ ventre sa mire at the time and afterwards bom aZ'IB a child entitled under the devise or bequest (A). S.T basiof the mle IS that the potential existence of such a child place

males no dV"^ *°' "°"^^ '' *^« «'"' -^ *^-f-makes no difference to the application of the rule that the
Request IS to children " bom previously te the date of il^n •

^.^'''^^'^^•^^^^^^'••"'"ited to cases where such aconstruction is necessary for the benefit of the unborn child (A)The above rules with regard to class gifte to childrenextend to gifts to grandchildren, issue, brothers, nephews
cousins and similar class gifts {I).

ci^uawB.

Where land is devised to a man and to Lis children, and hehas no children at the time of the devise who could take concur!
rently with the parent, the parent, and the children in succes-
sion after him. take as tenants in tail ; but if there had been
children then m existence capable of taking at once concurrently
with their parent, a fee simple would have been taken by the
parent and the children concurrently, as joint tenante (m).

In a similar bequest of personal estate the parent takes an
absolute interest where there have been no children at the

(/) Williams (10th ed.) 846 ; An-
drews r. Partington, (1791) 3 Bro.
C. C. 401 ; Re Knapp's Settlement,
[1895] 1 Ch. 91.

O) Jarman on Wills (oth ed.) 1011.
(A) Villar n Gilbey, [1906] 1 Ch.

583, 594, per Cozens-Hardy, L. J. ; and
see Re Salaman, [1908] 1 Ch. 4, 6.

(0 Re Salaman, ubl tup.

(*) Villar r. Oilbey, [1907] A. C.

(0 Hawkins on Wills, 68, 72.

(«0 Wild's Case, (160.) 6 Rep. 16 b,
17 b

; Clifford r. KoC; (1880) 5 App
Ca8.447, 453.
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date Of the Will or the death of the testator; but where there
have been children living at tne date of the Will or at the
death of the testator they have been held to take the whole
interest jointly with their parent. Slight circumstances,
however, m the context, will justify the Court in holding that
the parent shall take for life with remainder to his children («)•

rhe term " children " in a Will prin,a fade means legiti-
mate children, but illegitimate children may be included in
the description by a sufficient indication of intention («).

The rule extends to other blood relations not born in
wedlock ip).

A bequest of personalty to the children of a foreigner
means to his children whose legitimacy is established by tlie
law of their father's domicil {q).

A gift to future illegitimate children, defined by reference
te their paternity, will fail for uncertainty, as. in order to
ascertain the persons, inquiries might be necessary, which
the law forbids (r)

;
but these considerations have no application

to the case of the children of a female, and therefore a bequest
te a woman's future illegitimate children is a good gift («).

"Descendants" means children and their children and
their children to any degrae. and it is difficult to conceive any
context by which the word "descendants " could be limited to
mean children only {t).

"Issue" has the same meaning as descendants, but the
meaning of the word may be limited by the context; and as a
general rule, when there is a gift to a person and then a gift
to the issue of that person, such issue to take only the parent's
share, the word "issue " is cut down to mean children («)

545

Legitimacy,

(«) Williams (lOth e.1.) 848 ; Newill
r. Newill, (1872) L. B. 7 Ch. 253.

(«) Hill r. Crook, (1873) L. R. 6
H. L. 2i\r>

; He Humphries, (1883) 24
C. 1). 6<J1.

W) Seale-Hayne r. Jodrell, [1891]
A. C. 304 ; l{e Woojl, [1902] 2 Ch.
542 ; He Co.'sellis, [liKHi] 2 Ch. 316.

(?) Re Andros, (1883) 24 C. D. 637
;

and see ante, p. 145.

(r) See ante, p. 441.

(») ^Lov-^Iaml, [1906] 1 Ch. 542.

(0 Ralph r. Carric]c,(1879) 11 C. 1).

873, 883, per James, L.J, ; and see
\N illiams (10th ed.) 875,

(«) .Sibley r. Perry, (1802) 7 Yes,
522; Pruen v. Osborne, (1840) U
Sim. 132 ; Halph v. Carrick, ubi . .7,. ;
and see Williams (loth etl.) 870,

•• Descend-
ants."

• Issue,

K N
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" Belation»

" Poor rela-

tiooB."

" SexUot-
kin."

In a gift of peraonalty to A. and liia issue, the word " issue
"

may be either a word of limitation, in which case A. would
faike absolutely, or a word of purchase, in which case the same
question arises as in gifts to A. and his children, whether A.
and his issue take jointly or whether the issue take subject to
a life interest in A. (x).

Under a bequest to "issue " or "descendants " timpUdter,
all those who answer the description will take per capita as
joint tenantH (>/).

" Belations."—This word is restricted to such relations as
would have been entitled under the Statute of Distributions
if the testator had died intestate, but the distribution must be
per capita and not per ath-pet, that is, the objects, but not the
pr-nortions, will be determined according to the statute.
Hov,ever, a gift of residue to be distributed " to my relatives,
share and share alike, as the law directs," has been held to
mean a distribution under the statute per ttiipea and not per
capita (z).

Under a bequest to "relations," only those can claim who
are akin to the testator by blootl, consequently a wife cannot
claim as a relation of her husband, nor a husband as a relation
of his wife (a).

A gift to " poor relations " is restricted to statutory next-
of-kin, unless a perpetuity was intended and it can be construed
as a charitable gift {b).

" Next-of-kin " (c).—If there is nothing to show that the
testator had reference to the Statute of Distributions, or to a
division as in the case of intestacy, the nearest of kin only are
entitled (d). Hence a surviving brother will be entitled in

(j-) See ThcotMld on Wills (7th ed.)

p. 478, and iiHte, p. 644 ; and aee Re
Coulden, [1908] 1 Ch. 320.

(y) Davenport r. Hanbury, (1796)
3 Ves. 257 ; and see Williams (10th
ed.) 1255, n. (b).

(«) WiUiam8(10thed.)878; Fielden
V. Ashworth, (1875) L. B. 20 Eq. 410.

(«) Williams (10th ed.) 880; Worse-
ley r. Johnson, (I'SS) 3 Atk. 768.

(A) Brunsden r. Wool ridge, (1765)
1 Dick. 380; Widmore v. Woodroffe,
(1766) Amb. 636, 640; Att -Gen. v.

Dake of Northumberland, (1878) 38
L. T. 345 ; Theobald ou Wills (7th e<l.)

p. 363.

(<') See Williams (10th ed.) 881
et teq.

(d) Smith r. Campbell, (181.)) 19
Ves. 400, 404.
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«xcla8ionof the children of a deceaHed brother or sister («);
jind a father, mother, and child of the testator being equal in
ilegree of proximity, will be entitled in joint tenancy (/).

Where there is a bequest to persons wLo would have been
entitled under the Statute of Distributions, or to next-of-kin
of the testator by reference to the statute, they take as if

there had been an intestacy, and tlie shares are not taken in
joint tenancy

; and as a general rule the class must be ascer-
tained at the time of the testator's death notwithstajnling that
the bequest is preceded by a life interest in the legacy and
that the life tenant is himself one of the next-of-kin, and that
the words " then entitled " are used in describing the persons
ito take in the event which happened of the life tenant dying
without issue (g).

Under a bequest to the next-of-kin of a person who is dead
iit the date of the Will, if there is nothing in the context to
make the words applicable to a class to be ascertained at any
^ther time than that of the testator's death, those wiio, at the
testator's death, are the next-of-kin of the deceased person
named in the Will, will be the persons to take (/t).

" Family."—Under a gift by a married man to his family, " Family,"

jhis children, if any living, alone take to the exclusion of other
descendants (i) and of his wife (k).

" Wile."—Prima facie where the wife of a person is spoken
^f by a testator and that person is married at the date of the
Will, in the absence of any context the wife existing at the
date of the Will is the person intended to take, to the exclu-
sion of a second wife (0. But if the person was not married
At the date of the Will, or at the death of the testator,

" Wife.'

(«) Brandon r. Brandon, (1819) 3
.Sw. 312 ; Elmsley c. Young, (1835) 2
M. i K. 780.

(/) Withy r. Mangles, (1843) 10
CI. Jc F. 215 ; and see judgment of
^orth, J., in Be Gray's Settlement,
[1890] 2 Ch. 802, 804.

(y) Bullock r. Downes, (1860) 9
H. L. C. 1 ; Ke Wilson, [1907] 2 Ch.
Ji.72.

(//) Wharton r. Barker, (1858) i K.
4; J. 483, 502; Jle Bees, (1890) 44
C. D. 484.

(0 Pijg r. CUrke, (1876) 3 C. D.
672.

(*) Be HutchiuHon and Tenant,
(1878) 8 C. D. 540.

(0 Be Drew, [1899] 1 Ch. 336 ; Be
Ciley, [1903] 2 Ch. 101.

N N
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" Unmarried.

" Heir.'

KXKCUTORM.

the legacy vests in the perron who first nnsweni the descrip.
tion (»<)•

A gift by a testator to his wife or to the wife of another
means ftrimdfacie his lawful wife, but it may appear that the
testator used the description in a secondary sense as meaning
the woman reputed as being his wife, though not in fact (»»)

;

or that the word " wife " was not such a part of the descrip.
tion as to amount to a condition that she should not take luless
she filled the character of wife, as in the case of a subsequent
divorce («) ;

or that the description is given for the puiirose of
ascertaining and identifying the individual named (y»).

" Husband."—Similar principles apply as in the case of
" wife "

(7).

When a legacy is given to a person, under a particular
character, which has been falsely assumed, and which alone
can be supposed the motive of the bounty, the Court of Pro-
bate is the only Court which can listen to the allegation that
the Will was obtained by froud (r).

" Unmarried " primarily means " without ever having been
married," that is, a bachelor or spinster, but the context may
show a secondary meaning, namely, not having a wife or
husband, as the case may be («).

Where the word "heir" is used, not to denote succession
or substitution but to describe a legatee (^.//.,

" to my heir "),

there is no reason to depart from the natural or ordinary sense
of the word (0- On the other hand, where the word " heir "

is

used to denote succession or substitution, it may, according to
the context, be construed to mean such person or persons as
would legally succeed according to the nature and quality of the
property, that is, the heir as to real estate, and next-of-kin as

(w) Peppia r. Bickfortl, (1797) 3
Vcs. 570: Radford v. Willw, (1870
L. R. 7 Ch. 7.

(«) lit Wagstaff, [1907] 2 Ch. 3i>,

and (C. A.) [1908] 1 Ch. 162.

(«) iJe Boddington, (1884) 25 C. U.

685 ; see also i/0 Homer, (1887) 37
C. D. 695.

ip) Anderson r. Berkley, [1902] 1

Ch. 936.

(y) Radfoitl r. Willis, iihi »up.

(/•) Meluish t: Milton, n876) 3 C. D.
27.

(») He Chant, [1900] 2 Ch. 34:, :

ami see Re Brydone's Settlement

[1903] 2 Ch. 84.

(0 De Beauvoir r. Do Beauvoii-

(1846) 3 H. L. C. 524.



UK-SCRIITION OF LKliATEKS AND LKOACIKH. 549

' Kldeit ROD."

to persoiml estate (k>. Where, however, iiersonal estate ia

given with wordu of limitation which if applied to real estate

would create au estate in fee Hlmple or fee tail, the legatee

will take absolutely (i).

In a settlement where there is a clause excluding the

eldest son from the benefit of a fund provided for children children."

other than an eldest son, the time for aucortaining who fills

the character of eldest son is the period fixed by the settle-

ment for the distribution of the fund {y). But where there is

no overriding or paramount intention to make provision for

the children generally it would seem this principle does not
^

apply W.
"Nephews and nieces" mean prima fade the children of "Nephew*

a brother or the children of a sister, whether of the whole or

half blood, and apart from the context they do not include

more remote descendants (a).

The tendency of later decisions has been to give to the

word "cousin " its strict meaning as being a child of an uncle

or aunt, and implying consanguinity, unless there is no person

of the class (i). In a case where neither claimant was

accurately described, it was held that the wife of a cousin

might be popularly called a cousin (t).

A bequest to servants of a year's wages does not extend to Servants,

servants employed at wages calculated by the week or month,

where the testator had several classes employed at yearly,

weekly, and monthly wages respectively {d).

The word "representatives" inimd facie means legal '^'_^presenta.

personal representatives, or executors or administrators ; but

it is a flexible term, and on the construction of the Will it may

and nieces."

•' Cousins."

(«) Keay r. BouUon, il88») 2.-> C. D.

212.

(*•) Crawfonl r. Trotter, (1819) 4

lladd. 301 ; Appleton r. Rowley,

C1869) L. B. 8 £q. 139, 145 ; and see

Williams (10th «).) 806.

(^) CoUingwood r. Stanhoite, (18C9)

L. R. 4 H. L. 43.

(:) liBW Union and Crown Insur-

ance Co. c. Hill. [19021 A. C. 263.

(«) R« Blower's Trusts, (1871) L.B.

(i Ch. 3.-il ; He Coiens, [1903] 1 Ch.

138.

(i) Wilks r. Bannister, (188ij) 30

C. D. 612, 517.

((•) lie Taylor, (188«) 34 C. D. 255.

(rf) Re Ravensworth, [liK)5] 2 Ch.

1, following BlackweU r. I'eunant,

(18.52) 9 Hnre, .551.
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" KlfccU."

"Ooodauid
olwtteli."

" HooMbold
goods."

"Bousebold
fnrnitnn."

KXKCUTORs.

me"e^ ttZ ^T •! r
"»'"-«"»««-«''. »•'• ^ord. added aremerely words o limitation, and the legatee takes absolutely

testator the legacy will lapse (/).

Skct. 2.-/>«rt,e«/ar A/«rf« o/ Dccription of Lenacie,.

othe^^flr
.^"'"* °' "*" ^y P'***'' ''"«"• '"rnit're. and

wT ^ ;^'
''^'' '''°'" *"y *"'"*«* to the contrar; the

IL 'iL'^rHr !:
*^« ^^°'« »' "- residuary peiColaestate The words "other effec-ts" are not to be cuT down

LnIT "' 'f
"' " •""«"""« "''« '--ture, plate orlinen on the principle of ya,dem „e„,ri, („).

the ulTth'
''^"!!;" ""' "°*^^''-"' '"^'"''^ '^-^ -tate. and

a more extended meaning, but the whole context may show^a the more extended meaning to include all proCywhether real or personal, was intended (h).
^ ^'

The word "goods." and equally the word "
chattels." taken

estate of every description (i).

natu?e'!'!'"T'i'T^''«°°''''«''^^y'^^°«^''^P«rmanent

,n theh. « : 1
^""'*^°''* "«« ^•^'•^^ »^« »ot consumed

wise acquired by a testator, for his house, including plate

^IrW""' ''''''''' '"* "°* ^^^ - the way'o? tStestator s trade or business, nor sporting guns (A).

'

will^L vT " ^""""^"'^ '"•""""'^^ " '^'J P«"o°al chattels

tllfoTr.f"'*^
'""*"'"*« ^ *^« "- 0'- convenience ofthe householder, or the ornament of the house, as plate, linen.

(«) lie Horner, (1887) 37 C. D. f,9.-,

T ^^^Jl'''''-""'" *• "owfey, (1869)
L. R. 8 Eq. 13<J.

'

(y) Hodgson r. Jex, (187«) 2 C. D
122 ; lu the Goods of Ju,,p, [,89i] p,

(A) Smyth r. Smyth, (1878) 8 C. i).

501
;
Hall ,•. Hall, [1892] 1 Ch. 361,

(0 Kendall r. Kendall, (1828) 4
Him. 3«(>, 370 ; and see Be Prater,ms) 37 C. D. 481, m; and i^j
Kobsou,

[1891 J 2 Ch. .V,9, 664.

(*) Williams (lOth cd.) 930.
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china, both nsofal and ornamental, and i)ictuie8(/); but not
furniture in the posaession of the testator in the way of his
trade only and not reserveil for his domestic or personal
use (w)

;
nor books unless there are special circumstances («),

as if the exclusion of a library would be to dismantle the
house which it to be kept up for the family {«) ; nor wines (/»)

;

nor as a general rule tenants' fixtures, whether usetl in a
private residence (7) or for trade purposes (»•).

"Plate," properly so called, does not include plated "I'Ute."

articles
;
but both will pass under a gift of all the furniture

in the house, and an exception of " plate " will extend only to

plate proi)erly so called, that is to silver articles (•).

Growing crops will pass under a gift of stock on a farm as

against the devisee of the land (0-

The word " moneys," ^rj(w« /afj>, will be confined to ready 'Moneys;

money actually in hand, but a different intention may be

gathered from the words of the Will («). There are cases in

hich it has been held that the word money means the

,eneral estate or the residuary personal estate of the testator,

as where the gift is in the form of money remaining after

payment of debts and funeral and testamentary expenses (r),

or a pecuniary legacy (tf).

Where the bequest is of "ready money," money on
deposit at a testator's bank subject to more than twenty-four

hours' notice of withdrawal will not pass W. But money on
deposit at a testator's bank, whether notice of withdrawal is

" stock on
farm."

" Reaiir
money.*

(0 WilliamH (loth etl.) 933 ; ami gee

Cremonie r. Autrobus, (1828) 5 Knm.
312.

(«/) Manning t. Purcell, (1855) 7

De O. M. & a. ."..

(«) Cremome r. Antrobus, vbi »iijt.

(o) Ou8eley r. Anstruther, (1847) 10

Bear. 4(12.

(p) Porter r. Toumay, (1797) 3 Yes.

311.

(q) Finney r. Grice, (1878) 10 C. D.

13.

(r) Rt Seton-Smi i [1902] I Ch.
717.

(«) Holdun r. Ranisbottom, (18ti3) 4

Oifl. 205,

(0 He lioouc, (I8W)) 17 C. D.
696.

{h) Langdale r. Whitflel.l, (I8.-.8) 4

K. & J. 426, 432 ; VVilliimM r. Williams,

(1878) 8 C. D. 789.

(*) Be Smith, (1889) 42 C. D. 302
j

JfeEgan, [l899]lCh. 688.

(y) In the Good* of Bramley, [1902]
P. 106.

(z) Jte Wheeler, [1904] 2 Ch. «« ;

Re Price, [1905] 2 Ch. .V), 56.
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" SMflritlM.-

Krror in
name.

Krror in

dMcrlptioD.

Omiaaion of
lunM.

MUtake in
nnmber of
dua.

Evidence of
eiroottiatancea
and atate of
teatator'a

fiunilj.

KXBCUTORg.

or i. not required, will p^ „„der . b.qu..t of "money,owing to me at the time of my deoeaie "
lo)

co„i«l^M'^""!/'
""^ '^"*~* °' •^"'''"»''« •^d«n«» to thecontrary, the word "^^uriUe." will be confined to money«cnred on property. But the word i. . flexible one 111

widely u^ y„„„y^ for "inveetmente/'and the Willmay .how that the te.tator .0 u^d the word, in which c^ it
will include .tock. and Hharj. in com|)anie.(/.).

Sect. 8.-A'm,r. ,„ Name, or De,eriptioH, 0/ Letiate,, and
Legaciet.

eillJr'lvT '"'?"r 1 "'' **"*"*"'• "*y ^ •»««••*«»"««

Htancl.
*"" ^ *'''***""' °' Burrounding circum-

legatee may l,e wt right by the accuracy of the dewription •

«o an error ,n the dccription maybe wt right bythecerLnt;
of the name (,) Also the omission of a name or a mistake in

Where the error is ,„ the number of a claw the rule is that if

ake(.) The principle also applies to the converse case.here the number of the children in existence is less thanthat specified in the Will (/).

Evidence is admissible of the circumstances, the habitsaj^ the state of the testator's family at the time Le m e hi^N^Il. so as to put the Court in the position of the testator, iorder to ascertam the bearing and the application of helanguage which he uses, and whether there exLs anT ^rlnor thing to which the whole description given in the wS^ el
(«) It« Deibysliire, [IJKXi] 1 Cli. 13fi.

(») Hf Ifnyner, [1904] 1 Ch. 176;
Jtf (Jent Aiid Eason's Contract, riBOfll

W Williama (loth ed.) 903, and
«i»e8 cited; ami see judgment of
try, J., in Garland r. Beverley, (1878*
»C. I). 213, 2lt;.

'^ '

(«*) Williama (lotli ed.) WU, !>09, and
caiea cited.

{>) (Jarvey r. HiWwt, (1812) 19

)n' L^''
^*""^" »•• P'ercey, (187«)

* C. D. 41 ; Jie Groom, [1897] 2 Ch.m i Ht Sharp, [1908] 1 Ch. 372.

if) ^e Sharp, «W np,^ affirmed
(1U<W)W. X. Nc.
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!», with BufficMnt certainty, appliti. But evidence of the

declarations of a testator as to whom he intended to benefit,

or supposed that he had l)enefited, can only be received when
the deseription of the leRntee, or of the thing bequeathed, iH

equally applicable, in all its imrts, to two iiersons or to two
things (g).

Similar rules apply with regard to conHtruction and the
admissibility of extrinsic evidence to uHcertain the subject

matter devised or bequeathed m to uHcertain the i)erM)n

intended to be benefited (/<).

Evidence of the amount of a teHtator's personal estate nt

the time of making his Will in, in general, inadmissible, since

the Will speaks from the death of the testator, and consequently

its amount at the date of the Will could not in general form a

just ground of inference as to the meaning of the testator's

words. But such evidence may be material and admissible

under special circumstances, as where tha testator meant to

give a species of stock, but the description of the subject is

not intelligible on the face of the Will, or where it is apparent

that the testator Inis made a wrong calculation of ihi value of

his fortune, showing thereby that it was with reference to the

actual state of his property that the I)eque8t3 were made (i).

Where there is a subject-matter to which all the terms of

the description apply, no part of them can be rejected aB/aUa
ihiiioitatratio. The words of the Will must first be construed,

and then the extrinsic evidence may be looked at to see

whether there is anything which those words fit. Where
there is no subject matter to which all the testator's words

apply, the Court has to consider on the evidence what is the

substance of his gift (k).

Where a testator erroneously recites that a legatee owes

him a particular sum or advance, and directs the legatee to

55.1

l>«cl«railoiui

of tMUlnr
•xcept In
CMM of

eqnirnfAtion
iiiiulmlMible.

Evidence of
nnioiint of

property nt

late of Will.

ulratin.

Erroneous
recital.

ill) Charter r. Charter, (1874) L. R.

7 H. h. 364 ; and sec lie Grainger,

[1900] 2 Ch. 756
; [1902] A. C. 1,

where the admissibility of extrinsic

evidence in aid of the interpretation

of Wills is discussed.

(A) Numerous instances and casoi
are given in Williams (10th ed.) 927—
9S4.

(<•) he Orainger, [190<»] 2 Ch. 756,
7«H, per Rigby, L.J.

(*) Ii<- «€al, [1894] ' Ch. 316.
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bring tliat sum or the sum " hereinbefore recited to have been
advanced " into hotchpot, or otherwise shows an intention to

charge the legatee with the sum mentioned, that sum, whether
due or not, must be brought into hotchpot. But if the testator

merely directs the alleged advance *' or so much thereof as
shall remain unpaid " at his death, or at the time of distribu-

tion, to be brought into hotchpot, he prinid facie intends the
amount actually due, and not the alleged advance less repay-

ments, to be brought into hotchpot (/).

(/) Jte KcUey. [190.-.] 2 Cli. 4(J.V



CA ^'ADIAN NOTV S.

A child en ventre at * 'sJitor'w dep.ih is within thi; meaning
of a residuary disposition in favour of children, although

the children are named in the will. Aldwcll v. Aldwell

(1874), 21 Gr. 627.

"Children," as legally construed, means immediate off-

spring. I'aradis v. Campbell (1883), G O.R. 632. Held not

to include grandchildren. In re Williams (1903), 5 O.L.R.

345. Taken in primary sense, excluding grandchildren.

Rogers v. Carmichael (1892), 21 O.R. 658. On the facts in

case of a gift to a son, construed in its primary meaning of

descendants of the first generation only. McVhail v. Mcin-
tosh (1887), 14 O.R. 312; Gourley v. Gilbert (1867), 12

N.B.R. at p. 85. See also Re Spring (1908), 12 O.W.R. 420.

In Saskatchewan and Alberta it has been enacted that if

iu any will of a testatrix any devise or bequest is made to

her issue or to her child or children, illegitimate children may
take. In the absence of such special legislation, child, in the

Wills Act, means legitimate child. Ilargraft v. Kcegan
(1886), 10 O.R.,272. See Doe dew. McEacheran v. Taylor

(1849), 6 N.B.R. 525.

"Child or children," read as nomen collectivum, "child,"

under the circumstances, was not a designatio pcrsonae, but
comprehended a class. Siobbart v. Guardhouse (1884), 7

O.R. 239. And see Re Mackinlay (1905), 38 N.S.R. 254,

"Children and children's children," words of purchase.

Peterborough R. E. Co. v. Patterson (1888), 15 A.R. 751.

"Children by first marriage," was satisfied by children

of a second marriage. Ling v. Smith (1877), 25 Gr. 246.

"Children or their heirs," construed "children or their

issue." In re Gardner (1902), 3 O.L.R. 343.

"Children if any at her death," with a devise over if

there are no children, are not words of limitation. Grant v.
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Chandler v. Gibson (1901), 2
Fuller (1902), 33 S.C.R. 34.

O.L.R. 442.

"Heirs," held not to include the widow. Bateman v.

Bateman (1870), 17 Gr. 227. May Bometimes mean "child-
ren," but that meaning will only be given to it when it is

clear that the property was intended to go to the children.
Scott V. Oohn (1882), 4 O.F 457; Otty v. Crookshank
(1881), 21 N.B.R. 169. Held, used in a. colloquial, and not
a technical sense, as meaning "children."* Paradis v. Camp-
bell (1883), 6 O.R. 632. On the facts construed as descrip-
tion of intended legatees. In re Biggar, Biggar v. Stinson

(1884), 8 O.R. 372. On the facts held not to include widow
but to include brother. In re Estate of Woodworth (1861),
5 X.S.R. 101. Read to include brothers and sisters. Sparks
V. WolfT (1898), 25 O.A.R. 326. To widow for life and "then
to heirs" eonsti-ued to refer to her heirs and not to the heira
of testator. Re Newbigging (1907), 10 O.W.R. 213.

"Cousins" include first cousins only. Higginson v. Kerr
(1899), 30 O.R. 62.

"Lawful heirs," see Thompson v. Smith (1894), 25 O.R.
652, 23 O.A.R. 29.

"Heirs at law," on the facts construed to mean next of
kin. Harrison v. Spencer (1888), 15 O.R. 692. In a case
not controlled by the Act abolishing primogesiture, construed
to mean common law heir, or eldest son. Baldtuin v. King-
stone (1890), 18 O.A.R. 63, distinguished in Sparks v. Wolff
(1898), 25 O.A.R. 326. See Re S. and N. (1908), 12 O.W R
339.

"Right heirs," means those who would take real estate

as upon an intestacy, and not next of kin. Coatsworth v.

Carson (1893), 24 O.R. 185, 24 O.A.R. 61, 28 S.C.R. 38; Be
Karn (1903), 2 O.W.R. 841; Tyler v. Deal (1873), 19 Gr. 601.

"Next in heirship," construed to mean the heirs at law to

the realty and the statutory next of kin to the personalty.
In re Gardner (1902), 3 O.L.R. 343.

"Poor" relatives, the word "poor" rejected as indefinite.

Ross V. Ross (1893), 25 S.C.R. 307.
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"Lssue," coustrued to mean "children." Re IlamiUon

(1889). 18 O.R. 195: EviUe v. Smiih (1908). 44 C.L..J. 58."..

Frima facie means "heirs of the body." King v. Evans

(1895), 24 S.C.R. 356. See Fisher v. Anderson, 4 S.C.R. at

p. 415; Shaw V. Thomas, 19 Ur. 489. But in section 32 of

Wills Act the word is eonstniied strictly and does not include

"heirs." Re Brown and Campbell (1898). 29 O.R. 402.

"Without issue," does not import an indefinite failure

of issue. Ashbridge v. Ash bridge (1892). 22 O.R. 146; Mnr^

tin V. Chandlor (1894). 26 O.R. 81. "Dying without issue,"

see Re Johnston (1906), 12 O.L.R. 262.

"Nearest of kin," prima facie means the nearest blood

relations of the te.stator at the time of his death in an ascend-

ing and descendir.g scale. Brabant v. Lulonde (1895). 26

O.R. 379.

"Family," was held intended to include the widow.

Danson v. Fraser (1889), 18 O.R. 496. But it primarily

means children only. Ilarkness v. Ilarkness (1905), 9 O.L.R.

705; Anderson v. Bell, 29 Gr. 452. See Ferguson v. Stewart,

22 (Jr. 364; Ward v. McKay, 41 N.S.R. 97.

"Offspring," can be read as "Lssue" or "children."

Sweet V. Piatt (1886), 12 O.R. 229. See McDonald v. Jones

(1898), 40 N.S.R. at p. 235.

"To my wife," where the testator had lived in the rela-

tionship of husband and wit\' with two woineii. See Murka

V. Marks (1908), 13 B.C.R. 161-. 40 S.C.R. 210.

"Survivor," means longest liver, not "other." Ashbridgc

V. Ashbridge (1892), 22 O.R. 146. See Re Mackinlaij (1905),

38 N.S.R. 254.

"Personal representative," means executors or next of

kin. Re Dauberry (1902), 1 O.W.R. 773. See as to "legal

personal representatives." Kerr v. Smith (1896), 27 O.R.

409. See also Re lanson (1907), 14 O.L.R. 82.

"Representatives," prima facie means "executors or ad-

ministrators," but the context may make the word mean

"next of kin." Burkitt v. Tozer (1889), 17 O.R. 587.
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"Executors and administrators," equivalent to "heirs "
as a word of limitation. Mercer v. Ne/T (1898), 29 OR fiSO

"Grandson," held primd facie to exclude illegitimate
grandson. Doe v. Taylor (1849), 1 Allen (N.B.) 525.

"Effects," held wide enough to carry real estate. Ham.
mill V. Hammill (1884), 9 O.R..530.

"Personal effects," will pass a beneficial interest in a
mortgage. In re Way (1903), 6 O.L.R. 614.

"Chattels," held to include a mortgage. In re McUiLan
(1902), 4 O.L.R. 415. See Peterson v. Kerr, 25 Or 583-
Davidson v. Boomer, 15 Gr. 1.

'

"Estate," in a will will pass realty. Cameron v. Harver
(1891), 21 S.C.R. 273.

"All my estate real and personal" by a Bishop who was
a corporation sole, passed private property, though preceded
by a recital applicable to church property. Travers v. Casey,

"Worldly estate," includes not only the corpus of the
testator's property but the whole of his interest therein.
lown V. Borden (1882), 1 O.R. 327.

"Properties," in a will held to pass real estate. Re Har-
gan and Fritzginger (1888), 16 O.R. 28.

"Property," in a will will pass realty. Cameron v. Har-
per (1891), 21 S.C.R. 273.

"Legacy," includes annuity. WUson v. Dalton, 22 Gr
160; Woodside V. Logan, 15 Gr. 145. But it does not include
devise. Edwards v. Smith, 25 Gr. 150.

"Home." A gift of "a home as long as she remains
single" probably includes maintenance until majority in case
of an infant. Augtistine v. Schrier (1889), 18 O.R. 192. See
construction of "the homestead," Bigelow v. Bigelow, 19 Gr.
549. See "to use it for a home," Cameron v. Adams (1895)
25 O.R. 229.

"Curtilage and buildings," defined. Thompson v. Jose
10 O.W.R. 173.

"Stock," was not confined to live stock on the farm, but
included the hay and crop grown on the farm which had been
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flevered at the time of the death. Wetmore v. Ketchum
(1862), 10 N.B.R. 408. For "stock and trade," see Re HoU
den, 5 O.L.R. 156.

"Dower," held not used in a technical legal sense, but
as meaning one-third absolutely of testator's estate. Re
Manuel Estate (1906), 12 O.L.R. 286.

"Proceeds," read a? "income." Chubbock v. Murray
(1897), 30 N.S.R. 23.

"Vested," construed as vested in interest. Stinson v.

Stinson, 21 Gr. 116.

"All my money in the bank or funds," held not to include

money contained in a chest. In re Estate of Catherine Barry
(1874), 9 N.S.R. 463.

]\rere misnomer of legatee, see Re Mitchell (1904), 4
O.W.R. 43; Reeves v. Reeves (1908), 12X).W.R. 124.

"The parties mentioned in my will," means the parties

mentioned as beneficiaries. Re Miles (1907), 14 O.L.R. 241.

"Premises," construed in Martin v. Martin (1904), 8
O.L.R. 462.

"Proceeds of a farm," see Casselman v. Hersey, 32 U.C R.
333.

"A devise of rents," is equivalent to a devise of the land.
Re Thomas (1901), 2 O.L.R. 660.

"Advancement," defined. Re Lewis, 29 O.K. 609.

"Between," defined. Hutchinson v. La Fortune, 28 O.R.
329. Re lanson (1907), 14 O.L.R. 82.

"Die childless," means die without leaving any children

at the time of the death of the person referred to. Re Thomas
& Shannon (1898), 30 O.R. 49. See Gourley v. Gilbert, 12
N.B.R. 80; Vanliiven v. Allison (1901), 2 O.L.R. 198.

"Having already given to my son lot number one," does
not of itself constitute a devise. Doe dem. Smith v. Myers,

2 O.S. 301. Nor "having already conveyed to my daughter."
Miles V. Coy (1866), 12 N.B.R. 174.

All my real estate . . . being composed of the South East
part of lot 10 ... . Afterwards testator acquired the
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norlherly half of lot 10. Held, that the after acquired prop-
erty passed under the deviae. Re SmiUi ( 1905). 10 O.L.R. 449.

"Including," imports something in addition. Re Duns-
combe (1902),3O.L.R. 510.

"Pay or apply, ' when applied to sharea in realty does
not necessarily work a conversion thereof, where they consist
of vested equitable estates in remainder. McDonell v. Mc-
Donell (1894), 24 O.K. 418.

Pro rata in a direction to divide a residue amongst lega-
tees previously named in a will, means in proportion to the
respective amounts of their legacies. Kennedy v. Protestant
Orphans' Home (1894), 25 O.R. 235.

"Public securities," does not include municipal deben-
tures. Ewurt V. Gordon (1867), 13 (ir. 40.

"Protestant charitable institutions," refers to the objects,

as well as the government, of such institutions, and includes
those designed for and managed by Protestants. Manning
V. Robinson (1898), 29 O.R. 483.

"Or otherwise." In a bequest of money on condition

that a like sum should be procured "by a tax on the citizens

or from private donations or otherwise," it was held that a
sum procured by a grant from the legislature was within the

expression "or otherwise." Paulin v. Windsor (1904), 36
N.S.R. 441.

"Revert," lot given its technical meaning under special

circumstances. Jardine v. Wilson (1872), 32 U.C.R. 498.

See Osterhaut v. Osterhaut (1904), 7 O.L.R. 402, 8 O.L.R.
685.

An option to purchase land given to three legatees can-

not be exercised where all three desire to purchase, and the

land therefore passes under an alternative disposition in the

will. Jeffrey v. Scott (1879), 27 Gr. 314.

An option to a person named in a will to redeem incum-
bered land gives him an absolute title on redemption, the

incumbrances nearly equaling the value of the land. Steven-
son V. Sffvrnson (1881), 28 Gr. 232.
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"In the event of Phillip's death all and anything I have

willed him shall go back to my estate," held not to be given

their ordinary meaning and effect when appearing in a codi-

cil, owing to the terms of a clause in the will itself and the

circumstances under which the codicil was drawn and ex-

ecuted. Re Meudell (1908), 11 O.W.B. 1093.

Money was bequeathed to a daughter "to hold and be

enjoyed by her while she remained unmarried," with a be-

quest over in case of her death or marriage. Held, that she

was only entitled to the income, and not to the possession or

disposition thereof. Daly v. Brown (1907), 39 S.C.R. 122.

"Equally," defined. Re lanson (1907), 14 O.L.R. 82.

"That is to say," merely particularizes what was general

before. Re Hudson (1908), 16 O.L.R, 165.

I give ... all my estate ... to my sister for her own

use with power to sell or dispose of the same as she may see

fit, . . . and after the death of my said sister I desire the

remaind . of my estate, if any, to be equally divided be-

tween, etc., semble, gives a life estate only to the sister.

Roman Catholic Corporation of Toronto v. O'Connor (1907),

14 O.L.R. 666.

"Appurtenances," may be applied to peir- malty. Re

Hudson (1908), 16 O.L.R. 165.

A gift or devise will not fail for a misdescription or an

imperfect or inaccurate description of a legatee or devisee,

if the description is sufficient to designate with reasonable

certainty the object of the testator's bounty. Therefore, the

Methodist Church may take under a gift to "The Missionary

Society of the Methodist Church in Canada." Tyrrell v.

Senior (1893), 20 A.R. 156.

A testator, owning real and personal property, bequeathed

"to my executors ... in trust to dispose thereof to best

advantage, in trust, to be divided, etc.," without mentioning

any property. The Court read the words "my property"

into the blank in the will as presumably unintentionally

omitted. Colvin v. Colvin (1892), 22 O.R. 142. And see
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May V. Logie, 27 S.C.R. 443; Re Holde,,, 5 O.L.R. 156. But
a gift of an unnamed sum ia void. Brewster v. Foreign Mis-
sion Board, 2 N.B.Eq. 172.

In Lasby v. Crewson (1891), 21 O.R. 93, where there was
a direc on to divide the estate into impossible fractions, the
Court assumed that the testator's intention was to express
that each son should have double the portion of each daughter.

In Steele v. Orover, there was a bequest in trust for a
certain class of the poor of the county. A town in the county
originally formed part thereof for all purposes. Poor resi-

dents of the town were included within the benefits of the
bequest. Steele v. Orover (1894), 26 O.R. 92.

For instances of reception and rejection of extrinsic evi-
dence for the purpose of aiding in the construction of wills,

see Forsyth v. Oalt (1871), 22 U.C.C.P. 115; Lawrence v.

Ketchum (1878), 28 U.C.C.P. 406; Ruthven v. Ruthven
(1878), 25 Gr. 534; Thompson v. Jose (1907), 10 O.W.R. 173.

Testator devised to his son G. "the property I may die
possessed of in the Village of M.; also lot 28 in the 10th con-
cession of B." Testator did not own lot 28, and the only land
he did own in the 10th concession was a part of lot 29. The
will contained no residuary devise. Held, that the part of

. lot 29 did not pass to G. Re Bain v. Leslie (1894), 25 O.R.
136. But in Hickcy v. Hickey (1891), 20 O.R. 371, where a
testator, owning lots 6 and 8 in the first concession, devised
the same in his will in two separate devises as "my property
known as lot

, second concession, etc.," his lots in the first

concession were held to have passed.

Lot 14, concession 10, in the Township of A. was devised.

Testator never had owned that lot, but did own lot 21, con-
cession 10. Evidence of the testator's intention to devise

lot 21 was rejected and the devisees were not allowed to take
lot 21. Summers v. Summers (1882), 5 O.R. 110, distin-

guished in Re Shaver (1884), 6 O.R. 312, where a testator

devised as follows: "I devise the south-west quarter of lot 5,

concession 2, of Westminister, containing 50 acres more or
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lew, etc." Thft evidpnce shewed that the testator did not own

the louth-west quarter but did own the south-east lot of 50

ftcres, on which he and the devisees had lived for many years.

The devisees took the south-east lot. And see Ilickey v.

Stover (1885), 11 O.R. 106; Wright v. Callings (1888), 13

O.R. 182; Nicholson v. Uurki, older (1861), 21 U.C.Q.IJ. 108;

McDonald v. McPhail ^\Sod), 17 U.C.Q.B. 299; Hanley v.

Miller (1862), 12 U.C.C.P. 70; O'Day v. Black (1871), 31

U.C.Q.B. 38.

In a devise to two or more persons equally, the word

"equally" refers to the area of the laud, not the estates of

each therein. Fraser v. Fraaer (1896), 26 S.C.R. 316.

Where a testator used the expression "bequeath" when

disposing of land, legatee was held to include devisee. Patter-

ton v. Hucsion (1885), 40 N.S.R. 4.

A gift of money in a residue, to be distributed after a life

estate, imports a trust for conversion, and so includes all that

would be money at that time. Ferguson v. Stewart, 22 Gr. 364.

In Hotby v. Wilkinson (1881), 28 Gr. 550, it was held

that "200 acres of land, the west half of lot No. 14," was

falsa demonstratio of the west half, the testator having re-

ferred to' the whole lot us being 200 acres in the subsequent

part of the will. And see Saunders v. Breakie (1884), 5

O.R. 603.

Testator had a legitimate grandson, Rufus, living in a

foreign country, whom he had only seen once, about six yean

before making his will. He also had an illegitimate grand-

son, Rufus, whom he had brought up and educated. There

was a gift in the will to "my grandson, Rufus." Held, that

there was nothing on the face of the will to shew that testa-

tor intended the illegitimate grandson to take. Parol evi-

dence to shew the testator's real intention was excluded.

Doe v. Taylor (1849), 6 N.B.R. 525.

A testator bequeathed a sum of money to his "sister,

Anastatia Cummings." He had only two sisters, Catherine

Kelly, to whom he bequeathed a like sum, by the proper
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name, and Maria CranmiM. Held, that the gift took effect
in favour of Maria Cummini. Re Whitty (1899), 90 O.K.
aoo.

In the eaae of a lot deMiribed by a wrong nnmber the
nomber waa rejected aa falsa demonstratio. Doyle v. Naale
(1897), 24 A.R. 162.



CHAPTER XLIV.

OF THB UABIUTT OF AN EXECllOR OR ADMINISTRATOR TO

ACCOUNT.

An executor or admiiUHtrator must account (or all proiits

irhich have accrued in his own time, either spontaneously, or

by his acts, out of the estate of the deceased (a).

So also if he make a profit from his office, as, for instance,

being appointed executor and trustee, he subsequently retires

from the trust in consideration of a money payment to enable

another to be appointed in his place, the sum })aid to him shall

form part of the testator's assets for which he must account (b).

It would seem, however, that where a shareholder in a

company in respect of shares held by him as trustee is thereby

qualified to act, and acts as director of the company, his

remuneration as director is not a profit made from his office

of trustee, and he is under no liability to nccount (c).

Nor can an executor or administrator l)e allowed, either

immediately or by means of a trustee, to be a purchaser from

himself of any part of the assets, but shall be considered a

trustee for the persons interested in the estate, and shall

account for the utmost extent of advantage made by him of

the subject so purchased (d).

Wherever a trustee, or one standing in the relation of a

trustee, violates his duty, and deals with the trust estate for

his own behalf, the rule is, that he shall account to the ce$tui

que trtist for all the gain which he has made. All losses are

charged on the wrongdoer, while no profit can ever accrue to

him (e).

Ezecntor or
ailmlniitmtor
muit account
for all profit

out of the
estate of the
(leceaaeil.

AI«o for proAt
arUinK from
hi* offiou.

He cannot
purchaae any
part of afwetfl.

On violation

of duty he is

charged with
all losses and
must account
for all profit.

(a) Williams (10th ed.) 1482.

(A) Sngden v. Crossland, (1836) 3

Sm. & 0. 192.

(r) He Dover Cualflekl Extension,

Ltd., [1908] 1 Ch. 63.

(rf) Williams (10th ed.) 1487, and
see (!«/<', p. 217.

(f) Per Ld. Brougham in Docker
r. Somes, (1834) 2 My. & K. 655, 664.
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If an exeontor or admiiiintntor commitM a brMcli of trust,

he and all thoHe who are aocompliceH with him in that breach
of ttUHt are all and each of them Iwand to make good the

trust funds and interest (/).

If the breiich of trust consiBtM in embarking or investing

the trust money in business, he must account for the profits

made by him by such employment in business ; ur at the

option of the ie$tui que trii§t, or if it does not appear, or

cannot be ninde to appear, what profits are attributable to

such employment, he must account for trade interest, that is

to say, interest at 6 per cent. (</). But as to a partnership

business a (general decree for an account of the profits of the

business cannot be made in the absence of some of the lur-

viving partners, and one survivinfr partner being an executor

or administrator cannot, it would seem, be made answerable

for the whole of the profits made in trade by the employment
of the capital of the testator or intestate without justifica-

tion, those profits having been received not merely by the

executor or administrator but by other partners, without

bringing all the partners before the Court, and subjecting

them to any liability under the decree (/<).

If the beneficiaries repudiate the arrangement by which
the personal representative of the deceased wrongfully

employed money in partnership, it may be inferred from the

judgment in Jniie$ v. Foiall (i) that they would have to elect

between interest and that share only of the profits made in

respect of the capital which actually came into his hands.

The rule, however, as to election between interest and

profits would seem to be inapplicable to the case of an actual

loan by a trustee in breach of trust to himself and others (A).

Where a trustee has mixed trust funds with his private

(/) Vjge r. Foster, (1872^ L. K. 8

Ch. 309, 321», per James, I..J.

0/) Ihid.

(A) Vyse r. Foster, L. II. 7 H. L.

S18, 334, per Ia\. Cairns; an<I see

Flockton r. Bunninf;, (1864) in note

to Vyse r. Foster, L. B. 8 Ch, 333.

(0 (1852) IS Beav. 388, but the

authority of this cane to its circum-

sunees was questioned by I^d.

Selbome in Vyse r. Foster, wfri »»y;.,

at p. 345.

(i) .See observations of I/l.

.Svlborue, iM,
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money, and hit employed l«th in a trade or ndventure of hiR
own, the ce$hii q,u tniit, if be preferH to insiHt on profits

instead of interest, can only insiHt on n pro|)ortiouate share
attributable to auch employment (/).

With regard to charging the personal representative with interatt «»
interest the rule is stated as follown by Sir John Uoniilly in ^IZTl
Jont$ V. FoxaU (m)—" Generally, it may be stated, that if an
executor has retained balances in bin handn which he ought
to have invested, the Court will charge him with simple
interest at 4 per cent, on these balances ; if, in addition t«>

such retention, he has committed a direct breach of trust, or
if the fund had been taken by him from a proi)er state of

investment in which it was producing 5 per cent., he will be
charged with interest after the rate of 5 i)er cent, per annum

;

if, in addition to this, \u has employed the money so obtained
by him in trade speculation, for his own benefit and advantage,
he will be charged either with the profits actually so obtained
by him from the use of the money, or with interest at 5 per
cent, per annum, and also with yearly rests, that is, with
compound interest."

So in Attorney-Oeneral v. Alfonl («) an executor and
trustee, who bad for several years retained funds in his hands
uninvested which he ought to have invested, was held not to

be chargeable with interest at 5 per cent, or upon the prin-

ciple of annual rests, but with simple interest only at 4 per
cent., there being no circumstances to lead to the conclusion

that he had made any profit by his misconduct, and Lord
Cranworth observed :

" What the Court ought to do, I think, is

to charge him only with the interest which he has received

or which it is justly entitled to say he ought to have received,

or which it is so fairly to be presumed that he did receive,

that he is estopped from saying that he did not receive it."

Where personal representatives are liable to be charged
with interest on sums improperly paid or improperly retained

(0 Docker c. .Somes, (1834) »
My. & K. 655 ; We<lderburn r. We<lder-
burn, (1838; 4 My. & Cr. 41.

(w) (1832) 15 Beav. 388.

(i) (1855) 4 De U. M. & (J. 843,
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Xo interest

charrged on
balance found
due in con-
sequence (if

iteni§

ilisallowed,

nor on ancnn
<of income
unpaid to

;i life tenitnt.

<''onipound
interest.

Order on
further con-

sideration ns
to interest

without
wilful default

being
chained.

Principle
upon which
interest is

(Computed.

by them. It makes no difference that they acted bona,fide and
distributed the assets upon what turns out to be an erroneous
construction of the Will («). But in order to give a claim
for intereat, there must be a clear case of improper retention
of balanees to a considerable or substantial amount. Where
tli« total balance retained arising from personal estate

amounted to less than Jt'96, and the total share of rents of

leasehold estate a little more than MBS, and the testatrix died
in 1828, and the bill was filed in 1842 in which the plaintiff,

who was in a position to ask for accounts long before, claimed
interest on balances, he was held not entitled (p).

An executor or administrator who, acting honestly, makes
payments which are disallowed in taking his accounts, and
balances are in consequence found due from him which are
ordered to l)e paid into Court, will not be chargeable with
interest thereon (q).

The Court will not charge an executor, who has been
guilty of delay in accounting, with interest on arrears of

income unpaid to a life tenant (r).

Although as a general rule only simple interest is charged
on balances in hand, yet where there is an express trust for

accumulation, compound interest upon such balances will be
chargeable («).

In a proper case it is competent for the Court, upon the
further consideration of an action, to charge interest whether
simple or compound, on such balances, although na case of

wilful default was raised by the pleadings and the qu<istion of

Interest was not referred to in the judgment (<).

Where money is retained in the hands of trustees and made
use of by them, the Court presumes the rate of interest made
upon the money to be the ordinary rate of Interest, namely,

6 per cent. The Court does not proceed against an accounting

party by way of punishing him for making use of the plaintiff's

OO Bii Hulketi. (1»86) 33 C. D. Kit.

iji) Miles r. Durnforti, (18R2) 2

Hitu.lN.S.)a41.

fg) y/f Janes. [1897] 2 Oh. 190, 199.

(r) IWogg r. Johnson, (ISfiT) L. R.

2 Ch. 225.

(#) He Barclay, [1H9!»] 1 Oh. 674.

(0 /*»«'.
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money by directing rests or payment of compound interest,
but proceeds upon this principle, either that lie has made, or
has put himself into such a position as that he is to be pre-
sumed to have made, 5 per cent, or compound interest as the
case may be. If the Court finds that the money received has
been invested in an ordinary trade, it will presume that the
party against whom relief is sought has made the amount of
profit which i)erson8 ordinarily do make in trade, and in those
cases the Court directs rests to be made. But a solicitor's

business is not such a business. A solicitor's profit arises
from the time and the labour which he bestows upon cases in
which he is engaged. There is nothing like compound interest

obtained upon the money employed by a solicitor. On the
contrary, he is frequently out of pocket for a considerable
period by the moneys he expends and upon which he receives
no interest. It was accordingly held that in such a ctise no
profit can be necessarily inferred, an*! consequently compound
interest ought not to be directed (»)•

In charging interest on balances in hand according to the Rate of

practice now adopted, the rate is 3 per cent, instead of 4 uer '

u'*'**'.

cent. (j:).
^ ''^'^^•

It would seem that the same rate is now charge?* le in the
case of a direct breach of trust in investing in u jsed

investments, since it must be treated as if it ha^^ ,,een

made and the trust money had remained in ha..a unin-
vested (j/).

Where trust money is wrongfully employed in trade or
speculative transactions, and the reatui que trmt elects to

charge interest instead of having an account of profits, the
rate is still 6 per cent. (z).

As to what allowances the personal representative will be Allowance*.

entitled to in accounting

—

An executor or administrator is entitled to be allowed all Ke.wonai.ie

reasonable expenses which have been incurred in the conduct
'=*»'«"»«"'•

(•) Bnrdick r. G»rrick, (1870) L. R.
S Ch. 833, 241.

(«) JU Bual«7, tM tup.

(y) Ihid., and aee Wyman r.

I'atenon, [I'JOO] A. C. 271.

(.) tt« Davis, [1802] 2 Ch. 3U,
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of his office except those which arise from his own default (a).

And Ord. 88, r. 8 of B. S. G. provides that in taking any
account by any judgment or order all just allowances shall be

made without any direction for that purpose.

It is a general principle that an executor or administrator

shall have no allowance for personal trouble and loss of time

in the execution of his duties (b). The Will, however, under
which the executor is appointed may make provision for his

remuneration ; but such a clause being in effect a legacy he
cannot claim it as against creditors if the estate should prove

insolvent (c).

No person in whom fiduciary duties are vested shall make
a profit of them by employing himself, because in doing this he

cannot perforiQ one part of his trust, namely, that of seeing no

improper charges are made {d). The principle is based upon the

consideration that the Court of Equity will not allow a man to

place himself in a position in which his interest and duty are

in conflict (c). So an executor or administrator a member of

a banking firm cannot charge banker's commission paid to the

bank against the estate (/'), nor being an auctioneer can he

charge commission on sale of assets (g). This principle

applies not only in the case of one trustee, but to the case

where he is a partner with others, and the charge is made by

the partnership (/<).

In respect of this general principle, a solicitor, executor or

administrator, is in the same position as a broker, commission

agent, or the like. He is allowed his costs out of pocket, that

is to say, the expenditure, but not anything for his time or

trouble (i).

In the absence of any provision to the contrary in the Will

00 Williams (10th ed.) 1574.

(A) Ibid., U97.

(c) He White, [1898] 1 Ch. 297;

2 Ch. 217.

(tl) Brougbton r. Broughton, (ISoti)

6 De a. H. Jc G. 160, per Ld.

Crnnworth.

(0 Jte Barber, (1886) 34 C. D. 77,

81, per Chitty, J.

(/) Heighington r. Grant, (1840)

3 My. Jt Cr. 238, 262.

is) Kirkman r. Booth, (1848) 11

Beav. 273; Matthiwn r. Cbrke,

(1855) 3 Drew, 8.

(A) Matthison r. Clarke, ubi tup,

(0 lU Barber, tiki *up,, at p. 81.
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the following rules apply to a solicitor-execator, and also to a
solicitor-administrator.

The general rule is he cannot make any profit as a solicitor

on business which is done by himself or by the firm of which
he is a member in matters relating to the estate. If there is

business which a layman cannot properly perform he may
employ a solicitor to do that legal business ; but if he chooses
to do the work himself he cannot make a charge against the
estate. This is the rule as regards work done out of Court by
a trustee, whether acting for himself or for the other trustee
as well (j).

The same rule applies where the solicitor does business in
Court for hhnself as solicitor, where he is plaintiff in au action
and also where he is the defendant (k), but subject to the one
exception established by Cradock v. Piper (I), that where there
is work done in a suit not on behalf of the trustee, who is a
solicitor, alone, but on behalf of himself and a co-trustee, the
rule will not prevent the solicitor or his firm from receiving
the usual costs, if the costs of appearing for and acting for the
two have not increased the expense. This exception is limited

to the costs incurred in respect of business done in an action

or a suit
;
but it is immaterial whether the costs are incurred

in a hostile action, or in friendly proceedings in chambers,
such as an application for maintenance of an infant (m).

An executor or administrator who acts as solicitor in a
cause in which he is a party in his representative character,
though he is only allowed personally, as against the estate!

such costs as he actually pays, yet when he employs a town
agent he is entitled to be allowed, as against the estate, that
proportion of the whole costs which his town agent in the
cause is entitled to receive (n).

The solicitor-trustee who acts as solicitor for cettuis que
tru$t in an action is not deprived of his proper bill of costs by

Only excep-
tion togeneral
rule.

Solicitor

employing
town agent.

(J) Re Coricllis, (1887) 34 C.

675, 681, per Cotton, L.J.

(*) /?« Barber, uH tup., at p. 81,

(0 (1849) 1 Mac. ft G. 664.

E.

D. (»») Be Corsellig, uU tup.

(») Burge «. Bmtton, (1843) 2 Hare,
373.

O O

Effect of
acting for

ceHui que
tnut in

action.
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reason of bis also being a trustee, because that is not part of
the business of the trust property so-called (o). But it is
wrong for a trustee who is a solicitor to act in proceedings for
a person who occupies an adverse position, for instance a
receiver appointed in the administration proceedings, not on
the ground that he is making a profit by his trusteeship, but
because he is putting himself into a position adverse to the
estate of whicli he is a trustee, a position inconsistent with
the due discharge of his duty to the estate, which is to get
everything he can from the receiver, and to obtain the dis-
allowance of any payments by the receiver to which he is not
legally entitled, and in such a case he and his firm on taxation
ought to be disallowed any profit costs in so acting {p).

Where a trustee makes profits in contravention of the above
rules he must account for such profits to the estate. For
instance a solicitor-trustee, and the firm of which he is a
member, making profit costs in preparing leases and agree-
mente for leases of portions of the trust estate, must account
to the estate for such coste. although paid by the lessees (q).

So where a solicitor-trustee not being solicitor on the record
for any party, received a commission from a London firm on
business introduced by him connected with the trust, it was
held that he was accounteble to the trust estete for such profit
as having been made either directly or indirectly through his
office of trustee (r).

*

But where the partner of a solicitor-trustee was appointed
steward of a manor which formed part of the trust estate, and
fees for manorial business were paid to the steward by the
tenante and brought into the partnership account, it was held
that such fees, not being received by the steward in his
character as solicitor, were not Uable to be accounted for to
the trust estate (<).

^^

A direction in a Will that a solicitor-executor should make
the usual professional charges" does not entitle him to

(o) He Barber, ubi tup. at p. 81.

(//) Re CorselliB, vbi tup.

(?) Ibid.
64.

W Vipont V. Butler, (1893) W. X

(«) Jle Conellis, ubi tup.
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charge items which are not of a strictly professional character,
and could have been transacted by a lay executor without the
assistance of a solicitor «), although as against a client who

T r.!.*/'""*^
^^ ""'Sht have charged for such work(«).

The Will, however, may authorise charges for business not
strictly professional which might have been performed in
l)erson by a trustee not being a solicitor, and in that case such
items will be allowed (z).

The Judicial Trustee Act, 1896 (59 & 60 Vict. c. 35), s. 1 (5)
provides that " There may be paid to a judicial trustee out of
the trust i^xoperty such remuneration not exceeding the pre-
scribed limits, as the Court may assign in each case, subject
to any rules under this Act respecting the application of such
remuneration where the judicial trustee is an offcial of the
Court, and the remuneration so assigned to any j. -al trustee
shall, save as the Court may for special reas- otherwise
order, cover all his work and personal outlay.

This Act applies to the case of an executor or administrator
who is a judicial trustee (y).

Apart, however, from this Act the Court has in some cases
allowed a personal representative to be remunerated, e.g.
where the trustee had during the life of the tesi .r the
principal and confidential management of his estate, and it
was for the benefit of the estate he should continue a trustee (^).
So when the firm of which the executor was a partner had
been consignees, employed by the testator, of his West India
estates, and they were continued as consignees and allowed
to charge (a). But as a general rule commissions or remit-
tanees from the East and West Indies were allowed to be
retained only so long as the trustee was actually there dis-
charging his duty, and not after his return to this country (/>).

When an executor or administrator is justified in employing

568
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(0 Jle Chappie, (1884) 27 0. D.
684.

C«) -Be Chalinder & Herrington,
ri907]lCh.58.

(«) ife Fish, [1893] 2 Ch. 413.
(jr) See •. 4 (lO) and Be Batcliif,

[1898] 2 Ch. 362.

(«) Marshall r. HoIIoway, (1818) 2
Swan. 432, 453.

(«) Morison r. Morison, (1838) 4
My. & Cr. 215.

(*) Williams (lOth ed.) 1504.
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an agent he will be allowed all proper payments made to the
agent for his trouble, and it follows that where he is not
justified m employing an agent he will not be allowed any
payment to the agent which he ought to have done himself (c)
For instance he is entitled to employ and pay an agent for
collectmg weekly rents, notwithstanding by the Will he is
given a recompense for his trouble in the execution of his
office (r/). or to get in debts (e), or a stockbroker to identify a
legatee at the bank on a transfer of stock (/). So also it is
not absolutely necessary for an executor or administrator to
go to the bank to transfer stock, but he would not be entitled
to charge for power of attorney if he could, without incon-
venience and expense, personally attend

(ff). So also if the
nature of the accounts justify it he may employ and pay an
accountant (A).

So also he may employ a solicitor, but he may not employ
a solicitor and charge the estate for doing those ordinary
thmgs which he ought to do himself, as. for instance, writing
an ordinary letter (,); and the amount paid by him on the
solicitor's bill, without being first taxed, may be questioned
by the beneficiary and moderated by the Master as against
the personal representative by a deduction from charges (*)
Moreover tiie beneficiary as a party interested may. under
s. 89 of the Solicitors Act. 1848 (6 & 7 Vict. c. 78). either
before payment or within twelve calendar months after pay-
ment, apply for an order to have the bill taxed as against the
soUcitor. Further, tiie amount of costs allowed by a Taxing
Master as between the client and his soUcitor is not conclusive
of the amount which the Court will allow out of the estate,
since costs which an executor or administrator may be bound

Darby, (1860) 28
(p) Weiss r. Dill, (1834) 8 Sly. ft K.

36.

(d) Wilkinson r. Wilkinson, (1826)
3 8. t 8. 337.

(ff) Hopkinson r. Roe, (1838) 1

Beav. 180.

(/) Jones r. Powell, (1848) 6 Beav.
488; Davenport r, Powell, (1844) 14
Sim. 276.

(ff) Harbin
Beav. 336.

(A) Henderson r. Hclver, (1818) .3

Madd. 376.

(0 Harbin r. Darby, •»< tmp.

(*) Johnson r. Telfonl, (1827) a
Russ. 477; AUen v. Jarvis, (186!>)
L. R. 4 Ch. 616, and see Be Park,
(1889) 41 C. D. 836.
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to pay to his own solicitor may be very improper coata as

against the truat estate (/)•

If an executor or administrator out of his own money
pays debts of the deceased which carry intereat, or aatisues

creditors who are pressing and threaten proceedinga, he is

entitled not only to priority for auma ao paid but also to be

allowed interest thereon (ni). But where interest is allowed it

should be calculated from the time of a balance being struck

on the general report or certificate, for until that time, it

cannot be ascertained that he has not money in his hands (n).

Interest will not be allowed un a sum paid by the executors

or administrators out of their own moneys for costa which they

have been compelled to pay (o).

It is the threefold duty of a trustee to keep accounts, to

deliver accounts, and to vouch accounts after delivery. The
duty of a trustee to keep accounts is an essential duty ; he
must keep such accounts so as to be able to deliver a proper

account within a reasonable time showing what he has received

and paid. As to the duty of delivering accounts, different

considerations apply. In the case of very long accounts the

trustee may incur considerable expense, and he could not be

called upon to deliver accounts until his expenses have been

guaranteed. The duty of vouching accounts does not arise

till after the accounts have been delivered (p).

Since 1883 there is no longer any general right to have an
account taken, and it is by no means a matter of course that

the costs of taking the account are paid out of the estate. In
caaea where proceedinga for adminiatration are rendered

necesaary by the groaa and indefenaible neglect of trusteea to

deliver accounta, the defaulting truateea may be ordered to pay
all the coats, including the coata of taking and vouching the

When execa.
tororadmlnia-
trator mmj
charge
Interest on
{laynienta

made out of
his own
money.

Duty to keep,
deliver and
vouch
acconnts.

Coat of taking
accounts by
the Court.

(0 Brown t. Bunlett, (1888) 40
C. D. 244 ; and of. Be Longbotham
& Sons, [1904] 3 Ch. 152, and
JU Cohen, [1906] 2 Ch. 137.

(im) Small r. Wing, (1732) 5 Bro.

P. C. 66, 72.

(n) Gordon r. Trail, (1820) 8 Price,

416.

(w) Gordon r. Trail, ubi »mj>. ; I.ewis

t. Lewis, (1850) 13 Beav. 82.

(yO H« Watson, [1904] 49 Sol.

J. 54, per Kekewich, J. ; and see

JU Bosworth, (1889) 68 L. J. Ch. 432.
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accountg; and such an order may be made in prooeedingg
commenced by originating summons (g).

Order 66, r. 10a, provides that upon an application for
administration or execution of trusts by a creditor or
beneficiary under a Will, intestacy, or deed of trust, where
no accounts or insufficient accounts have been rendered, the
Court or a judge m. ,, in addition to the powers already
existing, order that the application shall stand over for a
certain time, and that the executors, administrators, or
trustees in the meantime shall render to the applicant a
proper statement of their accounts, with an intimation that
If this 18 not done they may be made to pay the costs of
the proceedings. The plaintiflT, however, has an absolute
nght to examine the accounts, to contest any items of them,
and to surcharge any item which may be omitted in the
accounts, but under this rule the Court may treat the accounts
which have been brought in as being a statement of account
and give the parties liberty to contest it at their own risk as
to costs (r^

The Public Trustee Act. 1906, s. 18. makes provision for the
investigation and audit of trust accounts by the PubUc Trustee
or some person appointed by him, at the instance of any trustee'
or beneficiary, without any application to the Court (.).

An executor or administrator may be charged, not only for
his actual receipts, but also for money which but for his wUful
default he might have received.

Where a plaintiflf has obtained a common administration
judgment against an executor or administrator, he cannot
mamtain a subsequent action against the same defendant in
which he charges him with wilful default in the administration
of the same estate, unless he has obtained the leave of the
Court to bring such action (t).

Where allegations of wilful default are made the Court
ought as a general rule to dispose of them at the hearing,

(a) Be Skinner, [1904] 1 Ch. 289.

(O Re Fiah, [1893] 2 Ch. 413,
42

(«) See Appendix.

(0 Laming r. Gee, (1878) 10 C. D.
715.
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althoagh it has a discretion to allow the inquiry to stand over

in sach manner as may appear reasonable (k).

If wilful default is charged in the pleadings, but the judg-

ment at the trial gives no relief on that footing (the claim to

sach relief not being, however, dismissed), the Court can at

any subsequent stage of the proceedings, if evidence of wilful

default is adduced, direct further a<Kiounts and inquiries on

that footing (r). And it would seem that, although the

pleadings do not contain a charge of that kind, yet if some

facts in taking the accounts emerge for the first time which

show that the executor or administrator has committed wilful

default, the Court will, without putting the parties to the

expense of a supplemental action, give leave for an inquiry

upon that footing to be made, which is in the nature of supple-

mental relief—that is, granted upon the ground which induced

the Court generally to give leave to file a supplemental bill

—

because of new facts having been discovered since the decree

was made {x).

Where the account directed by the order is what is known

as a "common account," the trustee is bound not only to

bring in an account of his receipts, but to discharge himself

as regards those receipts, and show what he has done with the

money received. Consequently if an investment is made in

improper securities, not authorised by the terms of the Will or

the general law, the trustee is not allowed to discharge him-

self on account of that investment, and he is charged in respect

of it on the common account. To this extent a breach of

trust can be dealt with on originating summons, notwithstand-

ing the rule that in any contested case an originating summons

is not the proper mode of deciding the question (.v).

The liability of trustees, including in that expression

executors and administrators, for breaches of trust is joint

and several, and until the persons enforcing such liability have

Armitage, (1883) 24

As to when
further
accounts and
inquiries may
be directed on
the footing o(
wilfnldefanlt.

On taking
common
account,
money
wrongly
invested may
be (liaallowed.

(u) Smith r.

C. D. 727.

(r) Be Symons, (1882) 21 0. D. 767

;

but see AsWrightson, [1908] 1 Cii.789.

(w) Per Kay, J., in Edmonds r.

Robinson, (1886) 29 C. D. 170, 175.

(y) Re Stuart, (1896) 74 L. T. 546 ;

Re Newland, (1904) W. K. 181;

Williams (10th ed.) 1611.
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been paid in full they are entitled to claim the whole debt from
any one trustee, notwithstanding that another trustee has
made a payment in respect of his several liability, and whether
in or towards satisfaction of that liability. Therefore where
the executors of the deceased trustee and two surviving
truHtees were jointly and severally liable to make good a breach
of trust, and the Court sanctioned a compromise with one of
the surviving trustees, from whom a sum was in consequence
rectiived in full settlement and discharge of his liability to the
plaintiffs in the action, it was held that the plaintiffs were
entitled to prove against the insolvent estate of the deceased
trustee for the full amount of the sum certified to be due from
the trustees, and to receive dividends on such proof until by
means thereof and payment by the other trustees that amount
had been wholly satisfied (z).

In administration proceedings when a sum of money or
a balance is found due from an accounting party he may be
ordered to pay it into Court (a).

Order 65, r. 8 (d), enables the Court en originating summons
to order payment into Court of any money in the hands of
executors or administrators or trustees. But this rule applies
only to money actually in the hands of the executor or
administrator or trustee. It is not sufficient that it may have
been in his hands, and that he is responsible for it. It follows
that it does not apply to money which may or may not be
found due from him on the result of an investigation (ft).

The present practice is not to order payment of money into
Court by a defendant upon interlocutory motion on the ground
of admissions made by him, unless it is made out to the satis-
faction of the Court that the defendant has the sum claimed
in his hands, and that he has no real defence to the plaintiff's
demand (c).

If the defendant had sold stock, and before any question

(-•) E<1wards e. Hood-Barrs, [1905] 408.

f V o"' r> ,„ .. W Ne^'Ue r. Matthewman. [18041
(«) See Dan. Ch. P. (7th ed.) p. 863. 3 Ch. 345.

'
'

(*) Nutter r. HoIIsikI, [I8y4j 3 Ch.
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aroae disposed of the pnrehaM money, in answer to an inter-

loootory motion for poyment into Court of the purchase
money, he must depose to the fact that the purchase hujney is

no longer under his control (d). But it would seem that he
cannot escape liability to pay into Court by merely stating

that he has paid the money away to someone to whom he had
no right to pay it and who had no title to receive it («).

Where a trustee or person acting in a fiduciary capacity Attachment

is ordered to pay into Court, by a Court of Equity, any sum '"•^«"-

in his possession or under his control, and he makes default,

leave to issue a writ of attachment against him for his contempt
may be granted (/) ; but it must be proved on the application
that the money ordered to be poid into Court is or has been in
the actual possession or control of the person sought to be
committed; mere constructive receipt by on agent or solicitor on
his behalf, who may never have accounted, is not enough ((f).

Where the plaintiff in an action against an executor or
administrator or trustee for recovery of a sum of money due
from him on a misapplication of trust funds takes an ordinary
judgment against him for recovery of the sum in question, the
judgment cannot be supplemented by an order for payment
within a limited time, so as to found a right to issue a writ of

attachment against the defendant in default of payment within
the stipulated time (/().

In the case of a married woman being executrix or adminis-
tratrix or trustee, an order may be made upon her for payment
of money into Court, and if the order is for the better securing
the fund, and not to make good a devastavit committed by
her, the order may be enforced by writ of attachment ; but if

the object of the order is to compel the married woman to
make good a loss occasioned by her devastavit, the order
should be made in the form prescribed in Scott v. Moiiey (i),

(rf) ife Benson, [1899] 1 Ch. 39.

(«) Crompton and Brani' Union
Bank r. Burton, [1895] 3 Ch. 711.

(/) Ord. 42, r. 4, and see Debtors
Act, 1869 (.12 k 83 Vict. c. 62), ». 4 ;

Debtom Act, 1878 (41 k. 42 Vict.

c. 64).

iff) Re Fewster, [1901] 1 Ch. 447
;

Jfe WUkins, (19W1) W. N. 202.

(A) Bt Oddy, [1906] 1 Ch. 93.

(0 (1SS7) 20 Q. B. D. 120.
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nnder which she woald not b« Iwble to attaohment for non-

eompliMioe with it (ilr).

There ii no abtolnte rule that benefleiaries entitled to a

trost fand in the handi of tmiteee have the right to hare it

broaght into Court. If proper tnuteei are kept up and the

fand is not in jeopardy the leaning of the Court ia not to

interfere {I).

(*) JU TnrabuU, [1900] 1 Cb. ISO. (1) B$ Bndthwait«, (IMI) SI C. D. ISI.



CANADIAN NOTES.

It is not only the duty of an exeeutor or adminiitrator

to file an inventory and render an aeeount when duly called

upon to do 10, but it ia his privilege to do so voluntarily in

any caae in which he is liable to be called upon, and this

privilege, in ease of his death, extends to his personal repre-

sentative, though not at the same time the representative of

the original testator, and even though there is a sur-

viving representative of the original testator. "Where,

therefore, the executors of an executor brought into the

proper Surrogate Court an account of the dealings of their

testator with the assets of the estate of the original testator,

treating in the account as cash received by the accounting

executor the amount of a certain promissory note, and the

account was audited and approved after due notice to the

surviving executor of the original testator, it was held in an

issue in the High Court between the surviving executor of

the original testator and the executors of the deceased execu-

tor, upon pleadings so framed as to raise not only the ques-

tion of the property in this note but also the question of the

right to the proceeds thereof, that the audit and approval of

the account were a binding adjudication as against the sur-

viving executor, that the proceeds of the note were payable

to the estate of his deceased co-executor. Cunnington v. Cun-

nington (1901), 2 O.L.R. 511.

Section 72 of the Surrogate Courts Act, R.S.O. 1897, c.

59, has been the subject of judicial construction. The sec-

tion provides that "where an executor or administrat. has

filed in the proper Surrogate Court an account of his deal-

ings with the estate of which he is executor or administrator,

and the Judge has approved thereof in whole or in part, if

the executor or administrator is subsequently required to

pass his accounts in the High Court, such approval, except in

Binding
adjudieatiaB.
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80 far as fraud or muitake is shewn, shall be binding on any
person who was notified of the proceedings taken before the

Surrogate Judge, or who was present or represented thereat,

and upon every one claiming under such person."

Where the defendant, an executor, brought into the proper

Surrogate Court the accounts of certain estates of which he

was the executor, which were passed by the Judge, in the

presence of the solicitor for the plaintiff, a beneficiary, and

subsequently the plaintiff brought an action in the High
Court, and without any pleadings being delivered, an order

was made, by consent, for the removal of the executor and the

appointment of a trust company in his place, and for the

passing of the accounts, adopting the common form of the

order for such purpose, it was held that on the taking of the

accounts in the Master's ofHce the account taken and passed

by the Surrogate Court Judge was under section 72 no mis-

take or fraud having been shewn, binding on the plaintiff,

for notwithstanding such consent the judgment must be con-

strued as if made in invitum, and the usual rules of law and
procedure, statutory and otherwise, applied thereto. Oibsoit

V. Gardner (1906), 13 O.L.R. 521.

In a later case, on an appeal from the judgment of the

Judge of the Surrogate Court of York, approving of certain

accounts brought before him under the provisions of this sec-

tion, as amended by 2 Edw. VII. c. 12, s. 11, and 5 Edw. VII.

c. 14, s. 1, Meredith, C.J., in delivering the judgment of the

Court said: "It is only so far as mistake or fraud is shewn,

that the binding effect of the approval is taken away, and the

language of the section plainly indicates that it was not in-

tended that the whole account should be opened up, but that

the account should be opened up so as to remove from it any-

thing which, owing to fraud or mistake, had not been charged

or had been allowed to the executor, administrator or guar-

dian. . . . The principle applicable to the opening of an

ordinary stated account, and the consequences of such an

account being opened, do not, I think, apply to an account

taken by the Court in the presence of the parties, where the
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persons to whom the accounting is being made are brought

before the Court for the purpose of enabling them to chal-

lenge, if they will, the correctness of the account. In re Wil-

JH»i and Toronto General Trusts Corporation (1908), 15

O.L.R. at p. 616. See Re Daly, 39 S.C.R. 122.

Under a direction that the timber, on land devised on trust

to rent and pay the surplus rents to a widow durante vidui-

iate for herself and the testator's children, remainder to the

children, should not be used except for specific purposes, the

executors are responsible for the care of the timber. Stewart
V. Fletcher (1871), 18 Gr. 21.

An executor who is a minor is not iiable to account. Nash
V. McKay (1868), Gr. 247. An infant whether executor

or executor de son tort is not liable for devastavit. Young v.

I'urvcs (1883). 11 O.K. 597.

On a devise to a trustee on trust to cultivate, demise, let

and manage for the testator's daughters without impeach-

ment of waste, it was held that the trustee was not exoner-

ated from liability for waste, but was empowered to do such

acts as he could do if he were a tenant not accountable for

waste, that he was not bound to operate a mill on the property,

and, if he did not get a tenant for it, that he was not account-

able for its unproductiveness, nor was he responsible for sell-

ing uncut grass at auction instead of making hay of it.

Vernon v. Seaman, R.E.D. 190.

Where executors are given discretionary powers, either

of conversion or maintenance, the Court, in the absence of

improper conduct will not interfere with or control thf; exer-

cise of their discretion. Foreman v. McGill (1872), 19 Gr.

210; Couan v. Bcsscrer (1883), 5 O.R. 624; Re Parker-

(1873), 20 Gr. 389; Rowsell v. Winstanley (1859), 7 Or. 141:
Re Curry (1876), 23 Gr. 277.

A devise upon trust to convert and invest the proceeds

and apply the corpus and income in a specified manuer Is im-

perative, and one which the Court will enforce, notwithstand-

ing a subsequent clause in the will giving the executors "full

Care of

timber.

Liability

on waste.

Discretionary
power*.

Imperative
devise.
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Chattel*.

Medical
and
funeral
ex]>enit««.

Expenses
of
defending
suit.

dkcretionaiy power aa to the mode, time, conditions of aale,
amount to be paid down, etc. Lewis v. Moore (1897) 2*
A.B. 393.

Where a will creates a life estate in chattels the executor
is discharged when he hands over such chattels to the tenant
for life. The tenant for life and not the executor then be-
comes liable for them to the person entitled in remainder.
In re Mutme (1884), 10 P.R. 98.

Executors cannot postpone payments by selling land upon
credit. Smiih v. Seaton (1870), 17 Gr. 397.

A testator by his will provided as follows: "I will and
devise that my said executors and trustees shall comfort-
ably provide for and maintain and clothe my father and
mother during their lifetime, and that the same shall be a
charge upon my estate." The father and mother died, and
during their last illness certain expenses were incurred for
medical attendance, nurses, etc., and after their death for
funeral expenses, etc. It was held that the expenditures were
covered by the provision for maintenance and an order was
made for their payment out of the testator's estate. Howe v.

Carlow (1888), 15 O.R. 677.

Where a person died intestate leaving as heirs a sister and
two nephews and upon passing accounts of his estate a sum
of $1,000 was found to be in the hands of his administrators
and was directed to be left there until the final winding up
of the estate, it was held that the payment of that amount or
any part of it to defend a suit to set aside a trust deed of
the sister after her death could not be allowed. Re Anning
(1897), 34 N.B.R. 308.

As to the right of a beneficiary under a will, where a
testator had appointed two of his partners as executors and
where assets of the estate had been employed in the business,
to an account of profits of the business. See Carvell v.

Aitken (1908), 5 E.L.R. 477.



CHAPTER XLV.

OF THE LIABILITY OF AN EXECUTOR OB ADMINI8TBAT0R FOR HIS
TORTIOUS ACTS.

Where an executor or administrator accepts that office he
accepts the duties of the office, and he becomes a trustee in
the sense that he is personally liable in equity for all breaches
of the ordmary trusts which in Courts of Equity are con-
sidered to arise from his office (a).

An executor or administrator is therefore guilty of a devas-
tavit not merely should he misappropriate the assets to his
own purposes, but also if he misapplies the assets as by paying
excessive sums for funeral expenses (/,). or by paying debts ofmfenor degree with notice of debts of superior degree (e) orby mijking payments to beneficiaries before discharging 'the
debts (d). or by needlessly and without authority carrying on
the business o the deceased (.). or by applying the assets in
payment of a claim which he was not bound to satisfy (/)So also such acts of negligence or careless administration,
aa defeat the rights of creditors, or legatees, or parties entitledm distnbution, amount to a devastavit {<,), as if by his delay
in taking proceedings a debtor of the deceased is enabled to
plead the Statute of Limitations {h), or the debt is lost owing
to bankruptcy of the debtor (0. or by his inability to pay (lwhen but for such neglect it might have been recovered (0. or

(fl) Williams (10th ed.) H34 ; an 1
»ee Re Mareden, (1884) 26 C. D. 783
789, per Kay, J.

(*) Ante, p. 307.

(O Ante, p. 318.

(rf) Re Manden, nhi tup.

(«) Ante, p. 382.

CO Williams (10th ed.) 1438 ; and
•ee Midgley v. Midjjley, [1893] 3 Ch.
382, and ante, pp. 224, 328.

Personal re<

presentative
liable for all

breaches ot
ordinary
trusts arising
from bis

oiflce.

Instances,

(g) Williams (10th ed.) 1441.
(A) Hayward r. Kinsey, (1702) 12

Mod. 573.

(0 Powell r. Evans, (1801) 5 Ves.
839; Att.-Gen. r. Higham, (1848) 2
Y. & Coll. C. C. 634.

(*) Stiles V. Guy, (1848) 16 Sim.
230 ; Re Bwgden, (1886) 38 C. D.546.
(0 East f. East, (1846) 5 Hare,

348, 349 ; Stiles v. Guy, tibi imp.
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When deva«-
MTit of one
executor
shall not
charge others,

When devas-
tavit by one
executor will

charge others.

If he neglects to realise the assets at a proper time whereby
loss IS occasioned (m), or bj allowing beneficiaries to enjoy in
specie wasting property instead of realising it(«), or if he
allow debts bearing interest to run on when lie had assets in
hand sufficient to discharge them (o), or if having got posses-
sion of goods he subsequently by want of reasonable care
allows them to be lost or destroyed (p). or if he neglects to
invest considerable balances in his hands not wanted for the
exigency of the deceased's aflfairsC,), or if he unnecessarily
allows money to be in the hands of agents (r).

Speaking generally, a devastavit by one of two executors
or administrators will not cha.g« his companion, provided he
has not intentionally or otherwise contributed to it («). Hence
an executor will not, under ordinary circumstances, be respon-
sible for the assets come to the hands of his co-executor;
also, the circumstance that one of two executors had notice of
the existence of a debt of superior degree, which he concealed
from his co-executor, will not affect the latter so as to make
him guilty of a devastavit by paying an inferior debt ; though
perhaps, if notice to one executor be proved, and nothing more
appears, it may be presumed that he communicated it to his
co-executor (t).

But if one executor unnecessarily does an act which enables
his co-executor to obtain sole possession of money belonging
to the testator's estate, which, but for that act, he could not
have obtained possession of, and this money is afterwards
misapplied, the executor who thus enables his co-executor to
obtain possession of the money is liable to make good the
loss (u).

(hi) Taylor f. Tabruni,(1833) 6 Sim.
281.

{«) WiKhtwick r. Lord, (1857) 6
H. L. C. 217.

(<0 ftrte r. Robins, (1862) 32 Bear.
73.

(p) Job r. Job, (1877) 6 C. D. 562
;

and see Jobson r. Palmer, [1893] 1 Ch.
71.

(j) Jebbs r. Carpenter, (1816) 1

Madd. 290.

(/•) Johnson e. Newton, (185S) 11
Hare, 160, 168; Speight r. Gaunt,
(1883) 22 C. D. 727 ; 9 App. Cas. 1.

W Styles t. Guy, (igm i Mac. &
O. 422, 435.

(0 See Williams (10th ed.) 1467.
(m) Candler v. Tillett, (185.-) 22

Beav. 257, 263 ; Re Gasquoine, [1894]
1 Ch. 470.
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Such an act is not unnecessary if it is done in the reRular
course of business (x).

'"humr

If an executor is merely passive, by not obstructina his
co^xecutor from getting the assets into his possession, he is
not responsible (i/).

r
,

«

w

It is. however, the duty of all executors to watch over, and
If necessary, to correct, the conduct of each other, and an
executor who stands by and sees a breach of trust committed by
h.s co-executor becomes responsible for that breach of trust (z).

The standard of a trustee's duty is thus stated by Lord 8,«„,.HofBlackburn m Speight v. Gamt (a) :- dl."ytLll
"As a general rule a trustee sufficiently discharges his '^"--^-d"

duty ,f he takes in managing trust affairs all those precautions
'" "'""''*'

which an ordinary prudent man of business would take inmanaging similar affairs of his own. but he must not choose
investments other than those which the terms of his trust
permit, though they may be such as an ordinary prudent man
of business would select for his own money, and allowing
money to remam on deposit with an agent till an investment
IS found is unjustifiable."

, /"^^'"J:.
"'^"'^'^2' (*)I^'°dJey.L.J., explained the law as

follows :-" The duty of a trustee is not to take such care only
as a prudent man would take if he had only himself to con-
sider; he duty rather is to take such care as an ordinary
prudent man would take if he were minded to make an invest-
ment for the benefit of other people for whom he felt morally
bound to provide. That is the kind of business the ordinary
prudent man is supposed to be engaged in. and unless this is
borne m mind the standard of a trustee's duty will be fixed too
ow. lower than it has ever yet been fixed, and lower certainly
than he House of Lords or this Court endeavoured to fix it in
Speight v. Gaunt:'

(«) Clough r. Bond, (1837) 3 My. &
Cr 490, 497 ; Ife GaKjuoine, ybi ^p.

(y) Langford r. Qagcoyne, (1805) 11
V«, 333 335; Temll r. Matthews.
(1841) 1 M. & O. 433, n. (a).

(-) Stjleur. Guy, (1848) 1 Mac.&G.

422, 433 ; Williams r. Xixon, (18»0>
2 Beav. 472, 475 ; Horton r. Brockle-
hurst, (1858) 29 Beav. 604.

(tf) 9 App. Cas. 1, 19.

(*) (1886) 33 C. D. 347, 353.
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Kot liable tor
mere erron of
judgment.

Dntyaato Trustees are not justified in investing trust funds in any
choice of in- ^ . . , ..... , ,. ,

<restment. property where active and exceptional vigilance and diligence

is requisite on their part to anticipate and prevent a loss to

their ct$tui$ que trmt (c).

But trustees acting honestly with ordinary prudence and

within the limits of their trust are not liable for mere errors

of judgment. For instance, an honest trustee is not liable to

make good loss sustained by retaining an authorised security

in a falling market, if he did so honestly and prudently, in the

belief that it was the best course to take in the interest of all

parties (d).

So also where a testator left money invested in speculative

securities, and after the twelve months from the death the

executors in the honest exercise of their discretion thought it

more prudent to wait for a rise, it was held that they ought

not to be made personally responsible for the loss arising from

not having sold within the twelve months (e).

Moreover, the liability of a trustee is not increased by the

fact of his being remunerated for his services (/).

A trustee, although remunerated for his services, is not

fcionioas acts liable for loss occasioned to the trust estate by the felonious

acts of his servant, provided such servant is properly entrusted

with the custody of the trust property, and is selected and

employed without negligence ig).

So a trustee who employs a proper agent to do an act

within the due discharge of his duty is entitled to be indemni-

S'Sente.'"*' ^®*^ °"* °* ^^^ ^^^^^ ^^^ against any legal liabUity which the

trustee may incur to a third party by reason of the mistake or

negligent act of such agent {h).

Although trustees may and must seek advice on matters

they do not themselves understand, 3 at in acting on advice

Liability not
increased by
receipt of re-

muneration.

Not liable for

Entitled to

Indemnity
against lia-

lity for

agents,

Mast nse
prudence in

acting on
Advice.

(c) JU Whiteley, ubi tup., per

Lopes, L.J., at p. 359. As to what are

trust inTCstmenta authorised by statute

see the Trustee Act, 1893 (66 & 67 Vict,

c. S3), Part I., gg. 1—9.

('/) lie ChapmHn, [1896] 2 Ch. 7C3,

77ti, per Lindley, L.J.

(t-y Marsdeu r. Kent, (1877) .5

C. D. 598.

(/) Joljson V. Palmer, [1893] 1 Ch.
71 ; Shepherd r. Harru, [1905] 2 Ch.
310, 318.

0?) Jobson r. Palmer, vbi #«/».

(A) Benett r. Wyiulham, (1862) 4

De G. F. & J. 259.
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given to them they must act with the prudence already referred
to(i).

Although a trustee cannot delegate his trust, yet he is Employment
entitled to employ persons to do that which an ordinary man °' "*™**-

of business would employ an agent to do. The law is stated
OS follows by Lord Selborne in Speu/ht v. Gaunt (k) :—

" In the early case of Kx parte Bdchier {I), before Lord
Hardwicke, it was determined that trustees are not bound
personally to transact such business connected with or arising
out of the proper duties of their trust, as, according to the
usual mode of conducting business of a like nature, persons
acting with reasonable care and prudence on their own
account would ordinarily conduct through mercantile agents

;

and that when, according to the usual and regular course of
such business, moneys receivable or payable ought to pass
through the hands of such mercantile agents, that course may
properly be followed by trustees, though the moneys are trust
moneys; and that if, under such circumstances, and without
any other misconduct or default on the part of the trustees, a
loss takes place through any fraud or neglect of the agents
employed, the trustees are not liable to make good such loss.
That authority has ever since been followed, and, in conformity
with it, the Stat. 22 & 23 Vict. c. 85, s. 31, enacts that every
mstrument creating a trust shall be deemed to contain a clause
exonerating the trustees from liability for any banker, broker,
or other person with whom any trust moneys or securities may
be deposited."

" Neither the statute, however, nor the doctrine of Ex parte
Belchier (m) authorises a trustee to delegate, at his own mere
will and pleasure, the execution of his trust, and the care and
custody of the trust moneys, to strangers, in any case in
which (to use Lord Hardwicke's words) there is no " moral
necessity from the usage of mankind " for the employment of

(0 Antt, p. 573 ; JU Whiteley.
(1886) 33 C. D. 347, 360, 356; S. C.
Leapoyd t. Whiteley, (1888) 12 App.
Cm. 727, 731 ; and «ee ^ Somerset,

[1894] 1 Ch. 231, 273.

(*) Ubl tup. at p. 4.

(0 (1754) Amb. 218.

(w) Ubimp.
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Effect of
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Buch an agency. The caaea of Rowland v. JrUhfrdeu (n),
Floyer V. Bo$tock (o), and many othen. show that trasteea
bound to invest trust moneys in authorised seeurities, are
prima facie answerable for the proper care and custody of such
trust moneys, until they are actually so invested ; and will not
be exonerated from liability if. in the meantime, they leave
them in other hands, though the hands of professional advisers
or agents, to whose assistance, for many purposes connected
with the trust, they may properly have recourse."

The rule laid down in Speight v. Gaunt applies to a case
where a co-trustee is employed and paid as broker under a
clause in the Will creating the trust {p).

An obvious limitation of the rule stated in Speight v. Qmmt
is that the agent must not be employed out of the ordinary
scope of his business. If a trustee employs an agent to do
that which is not the ordinary business of such an agent, and
he performs that unusual duty improperly, and loss is thereby
occasioned, the trustee would not be exonerated. For
instance, it is not part of the ordinary business of a solicitor
to choose a valuer for trustees intending to invest trust money
on mortgage. The trustees must exercise their own judgment
in such a case (?). So in Speight v. Qaunt, if the trustee had
exercised no discretion as to the choice of a broker, but had
left that to his solicitors who had employed a man known to
them to be untrustworthy, the trustee would not have been
exonerated (r).

Except so far as is authorised by the jtatutes next men-
tioned, trustees who in selling trust property, or changing an
investment, allow the trust fund to pass into the hands of
their solicitors, and it is lost in consequence, will be liable (»).

Sect. 66 of the Conveyancing and Law of Property Act,
1881 (44 k 45 Vict. c. 41), provides that:—

(1) " Where a solicitor produces a deed, having in the

(») (1852) 3 Mac. k. G. 668, 674.

(o) (1866) 35 Beav. 603, 606.

ip) Shepherd v. Harris, [190.5] 2
Ch. 310.

(») F'y *• Tap«>n, (1884) 28 C. D,

268.

(r) Per Kay, J., in Fry r. Tapson,
uhl tup.

(«) Ibid.
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body thereof, or indorsed therjon, a receipt for consideration

money or other consideration, the deed being executed, or the
indorsed receipt being signed by the person entitled to give a
receipt for that consideration, the deed shall be sufficient

authority to the person liable to pay or give the same for his

paying or giving the same to the solicitor, without the solicitor

producing any separate or other direction or authority in that

behalf from the person who executed or signed the deed or

receipt."

And B. 17 of the Trustee Act, 1898 (66 & 67 Vict. c. 58),

which by s. 50 applies to an executor or administrator, provides

as follows :

—

(1) " A trustee may appoint a solicitor to be his agent to

receive and give a discharge for any money or valuable con-

sideration or property receivable by the trustee under the

trust, by permitting the solicitor to have the custody of, and
to produce a deed containing any such receipt as is referred to

in s. 66 of the Conveyancing and Law of Property Act, 1881

;

and a trustee shall not be chargeable with breach of trust by
reason only of his having made or concurred in making uiy
such appointment ; and the producing of any such deed by the

solicitor shall have the same validity and effect under the

said section as if the person appointing the soUcitor had not

been a trustee."

(2) "A trustee may appoint a banker or solicitor to be
his agent to receive or give a discharge for any money pay-
able to the trustee under or by virtue of a policy of assur-

ance, by permitting the banker or the solicitor to have the

custody of, and to produce, the policy of assurance, with a
receipt signed by the trustee, and a trustee shall not be
chargeable with a breach of trust by reason only of his

having made or concurred in making any such appomtment."

(8) " Nothing in this section shall exempt a trustee from
any liability which he would have incurred if this Act had not
passed, in case he permits any such money, valuable considera-

tion, or property to remain in the hands or under the control
of the banker or solicitor for a period longer than ia reasonably

*• p p
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TruKtee Act,

1893, •. 17.
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EXKCUIORS.

neccBsaiy to enable th. bwiker or wlicitor („ the «ue may
be) to pay or transfer the same to the truatee."

(6)'' Nothing in thi. section shall authoriie a tnistee todo anything^hioh he i. in exprew torn., forbidden to do. or
to on,.t anything which he i. in expre«i torn,, directed to do,by the inetniment creating the tnnt."

The Trustoe Act. 1898, .. 24 (re-enacting 22 & 28 Vict. c. 85,
8. 81), provide, that "A trustee [which by s. 60 include, theperwnal reprewntatire of a deceased perwn] shall, without
prejudice to the providon. of the in.truSent. if any.'c^:!;
the trust be chargeable only for money and wcurities actually
received by him notwithstanding his signing any receipt for
the .akc of conformity, and shall be answerable and account-
ab e on y for us own acts, receipts, neglects or default., andnot for those of any other trustee, nor for any banker, broker
or other person with whom any tru.t moneys, or securitie^may be deposited, nor for the insufficiency or deficiency of anv8ecunties nor for any other loss, unless the same happen,
through his own wUful default, and may reimburse himJliorpay or duK^harge out of the truet premiee.. all expenses
incurred m or about the execution of hi. tru.to or powerT."

This statute does not .ubstentially alter the law as it was
administered by Courte of Equity, but gives it the authorityand force of statute law and throw, the anu. probandi on thosiwho wek to charge an executor or administrator, or truatee
with a lossari«ng from the default of an agent, when the
propriety of employing an agent ha. been esteblished (0.

The Trustee Act. 1898. s. 45 (1) (substituted for s. 6 of the
Trustee Act. 1888). provides that " Where a trustee commits
a breach of trust at the instigation or request or with the
consent m writing of a beneficiary, the High Court may. if it
thinks fit. and notwithstanding that the beneficiary may be a
married woman entitled for her separate use and restrained
from anticipation, make such order as to the Court seems just
for impounding all or any part of the interest of the beneficiary

(0 lU Brier. (1884) 26 C. D. 238, 243, per Ld. Selbome.
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» the tnut estoto by way of indemnity to the trustee or
person claiming through him."

The words "in writing" in this section apply only to
•• consent " and not to " inbtigation " or " request " («).

In order to make a beneficiary liable under this section in
respect of an improper investment, it must be shown not only
that he instigated, requested or consented in writing to the
investment, but that he knew the facts which would make it

a breach of trust. If a ce$tui que trm merely instigates,
requests, or consents in writing to an investment which is

authorised by the terms of the power, he has a right to expect
that the trustees will act with proper care in making the
investment, and if they do not they cannot throw the conse-
quences on him, unless they can show that he instigated,
requested or consented in writing to their non-performance of
their duty in this respect. In order to bring the case within
the section the beneficiary must have instigated, requested, or
consented in writing to the trustee departing from and going
outside the terms of the trust (x).

The discretionary power conferred upon the Court by this
section ought to be exercised in a case where both the trustee
and the instigating beneficiary were aware of the facts which
constitute the breach of trust {y).

It is the duty of a trustee to protect a married woman
restrained from anticipation against herself when she asks him
to commit a breach of trust, and if he knowingly commits a
breach of trust at her request the Court will be slow to remove
the restraint in order tnat her life interest may be impounded
to recoup him {z).

If a beneficiary claiming under a trust does not instigate
or request a breach of tarust-is not the active moving party
towards it, but merely consents to it-and he obtains no
personal benefit from it, then his interest in the trust estate

What
amoiuiU to

iiwtlf»tlB|ror

raqnwtinir or

CVDMDtiDK.

(«) Griffith V. Hughes, [1892] 3 Ch.
1U5

; Re Somenet, [1894] 1 Ch. 231
265.

'

(») Rt Somenet, uhi mp.

(y) Griffith r. Hughe*, uH n,p.

(«) Bolton r. Curre, [189oJ 1 Ch.
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•tMices under
which Court
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in inch cntea.
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personal
benefit.

P P 2
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A^-Ln tnm
Aot bMMil.
d^y a»y ht
oalMRadtrom
oUimlBf
rtUrf.

TruatM,
being Mttut
putrutt,
OMUMt olaim
ooatribatlon.

Effect of
^riiatee Act,
1888, . 8,

entitling

triuteeeto
benefltot
SUtnte of
LimitAtiona.

KXRCUTOM.

woold not be iinpoand«bl6 in order to indemnify the tnutee
liable to make good Ion ocoanioned by the breMh (a)

The lection, of the above Act. dearly extended the power
of the Court w far m concern, the caee of a married woman
^trained from wticipation. and al«, by giving power to the
Court to impound any pwrtof the intereet in the tru.t property
of any beneflcmry who conwnted to a breach of tro.t. provided

•ection. which operate, to deprive the tru.te. of hi. right
«dep«,den«y of the Act., namely, the right of «»ying m^n-t a benefic««y of full contracting age and canity.

entiUed to rehe agamat the tru.tee for any low occa.ioned to

IT^ .^
*"'" '''°"«*' ^' ^^^•"^'^ '^^ »>•'>•«» thereby,and for th«, purpow. the conwnt and the breach of truBt i

proved, need not be in writing (b).

. h,^ ; 7f* '^ '""'• '*^°« '^'^ • ^'^^' ^^0 concur, ina breach of trust, i. not entiUed to relief againet hie co-tru.tee
in re.pec of it; for although where co-tru-tee.. plaintiff and
defendant are m pari delicto, the plaintiff i. entiUed to con-
tribution from the defendant to the extent of one half the lo...

^'LTi'7 u"
^'"°*^ " *''° """* ««* '""'' "»« defendant i.

entitled to be indemnified out of the share of the plaintiff
against the consequences of the breach of trust committed at
hui request and for his benefit (e). Moreover this doctrine
applies to a person who become, a ce,tui que trmt after his
concurrence ((2).

An executor or administrator is. under s. 8 of the Trustee
Act. 1888 (61 & 52 Vict c. 69) {dd), entitled to the benefit of

ZiLr ?:"°'**"°°«' ''' ^^^^^ no existing Statute of
Limitations appUes. to plead lapse of time as a bar to any
action or other proceeding in like manner as if the claim had

(a) Fletcher v. Collig, [19051 2 Ch
24, 82.

(») Uid.
(e) Cbillingworth «. Chamben,

[189fij 1 Ch. 685.

r^n\?.I"" '• ^"yo". ('887) 37

(dd) See rntU*, p. 404.
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been iiguoit him in an action of debt, and the tatut* tbaU ran

againik a married woman entitled in poMeMion (or her leparate

oee whether with or without a reetraint upon anticipation, but

hall not begin to run against any beneficiary unleM and

until the interest of luch beneficiary ihall be an intereet in

poeaeuion. The benefit of thii Act, however, doee not apply

where the claim against the executor ov lu'uit: iutrator is

founded upon any fraud or fraudulent brtacii '>t truct tr which

he was a party or privy, or is to recover tri' ^t |<rop<^n> . ox ihi

proceeds thereof still retained by him (;r pt vu ,oij r^ceivdii

by him and converted to bis use.

The Act may be pleaded as a 'lar noM\:th!>.tun(ii:'r: ay

fraud or fraudulent breach of tru6: i>y an ^^lut .npijvo'' by

the executor or administrator, provided th^ lat'or was net

" party or privy " to the fraud (e).

Trast moneys not being in the hands oi- i; <if-r the control

of trustees when the action was brought, are uot "still

retained " by them within the meaning of the Act (/).

The effect of s. 8 of the Trustee Act, 1888, is that any

action or proceeding to recover money or other property from

trastees (being one to which no Statute of Limitations existing

at the passing of the Act applies) is to be brotiylt within six

years from the time when the right of recovery accrued, e.g.,

in the case of an innocent breach of trust by investing trust

money upon mortgage of property of insufficient value—from

the time when the investment was made (9).

The Judicial Trustees Act, 1896 (59 & 60 Vict. c. 85),

8. 8 (1), provides that: "If it appears to the Court that a

trustee, whether appointed under this Act or not, is or may
be personally liable for any breach of trust, whether the

transaction alleged to be a breach of trust occurred before or

after the passing of this Act, but has acted honestly and

reasonably, and ought fairly to be excused for the breach of

trust and for omitting to obtain the directions of the Court in

the matter in which he committed such breach, then the

Effr of the
Jd> icUl

I'nutcM Act,
1396,1.8,
eiwbling
Coartto
relieve where
tnuteeliM
acted
honettlj and
reuonably.

(e) Thome r. Heard
[1896] A. C. 496.

a Marth, (f) Ibid.

(g) Be Somenet, [1894] 1 Ch. 2S1.
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IniUnoeB
where Coart
hMgiren
reli^.

i#

EXBCUTORS.

nJ' °"'".'°f"'
"<»' "")" tti. .««„„ tt,. Court h« to

f^lyL'olw ' '"J'r" "" •"** """^^ •"" "^»Miy and ought tairly to be eiopMd.

Minewil t^ be.cted upon treelj and hirlv m th« eioreiM ofJ«4c»I di«>r.tioD, but the Court ought to be^S^b,
.affluent eridenc. before exerdring L ^,,"1^^!
^^, " "^ "" ""•'•» -''^ -olrre,u;

..on pr««du>6,, took no etep. to ,«o«r .uohm.^
''

2. Where m, eiecutor who prid «, immediate eg«,v to

Wheve was solvent, notwithstanding delay in iTai^rXe^tisements. was relieved in resnect of rui^« * T •

the issue of writ by a cr^iter^ k ^^^ """^^ P"°' *«

were h«H ^^ K L
*"^'*°'^' a^'hough subsequent paymentswere hdd to have been made at his own risk (I).

(*)>?• Turner. [1897] I Ch. «3«;
flrRobert8fl«97j76L.T.479.483,
^ StUMt, [1897] 2 Ch. 683, 590

(0 /fc Stuart, ubi tup.

(*) A- Robert*, kM »«;,.

(0 A- K«7, [1897] 3 Cb. 618.
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that the promissory note should be called in, omitted to do m
for nearly two years, when on the death of the debtor his

estate was found insolvent and the money was to a consider-

able extent lost (m).

4. Where executors made payments to their solicitors

from time to time for payment of debts, disbursements, and

other administration purposes, in reliance on their statements

that the sums were in each case required for those purposes,

and, the solicitors becoming bankrupt, the balance unapplied

by them and remaining in their hands was lost to the

estate (n).

5. Where trustees sold leaseholds under the advice of

their solicitors that they had power to sell when they had no

such power, but in other respects the sale was a judicious one

having regard to the interests of reversioners as well as tenant

for life, whereby the plaintiff, the tenant for life, incurred loss

of income (u).

6. Also where trustees, acting on the advice of solicitors,

invested on mortgage without an actual valuation, but at a

value calculated at a rate at which adjacent property had sold

for by auction in a previous year, they were relieved except

to the extent of the excess over two-thirds of the actual

value (p).

But a trustee does not act reasonably so as to entitle him instances

to be excused when he leaves everything to his co-truatee, even hM*ref«»ed

though the latter is a solicitor and has been nominated by the '^"*'-

testator (n).

And where an executrix, without consulting a solicitor, but

on the advice of a commission agent who had been a friend and

adviser of her deceased husband, postponed for fourteen years

(m) i2*Grindey, [1898] 2 Ch. 593.

In) lU lA>rd Ue Clifford's Estate,

[1900] 2 Ch. 707.

(o) Terrins r. Bellamy, [1899] 1 Ch.

797.

(;0 Waite r. Tarkinson, (1901) 8.->

L. T. 4A6 ; but see Ar Stuart, [1897] 2
Ch. 683, where It was held that i>rimA

/•eie the requirements of s. 4 o( the

Trustee Act, 1888, and i>. 8 of the

Trustee Act, 1893, constitute a stan-

dard by which reasonable conduct i»

to be judgi-d.

(?) /fc' Turner, [1897] 1 Ch. 5;Hi;

and see lt« Second East Dulwich

Building Society, (1899) A8 L. .1. Ch.

19(5,
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Right of
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longu they
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Option of
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caae of

onaiithoriaed
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Kffect of
trustee

mixing trust
money with
bis own.

EXECUTORS.

reasonable and rehef was refused (r)

entitled to follow trust funds. So long as the trust property

Z ^e^vll'?"^ '''' other'propert,. int^Sih^ been converted. ,t remains subject to the trust and thet^tee cannot assert a title of his own. And if a man mixestrus funds with his own. the whole will be treated aMhe

.t;n^?rr ^"^^^^-^ ^^'« ^ ^^^
funis thl'^iTfi'^f

'' *° "^authorised purchase with trust

thrnl .

"''°''°''^""°""«^
•^^ ^' «I«««on to takethe property or to have a charge on the property for th!amount of the trust money. But when a tr^st^ has mi^edhe money with his own. and has bought the property wihthe m„ed fund, the beneficial owner can no longed efecTtotake the property, but he is still entitled to a charge ofthe

oTnThfr' '" *'^ *"°°"* °' *^« *-* -ney laid

the fact of the amount laid out by the trustee (0.
So If a person has received money in a fiduciary character

mixin'Ttrh h-'
""^ "^ °'° ^^' ^* ^ ^-"-

mixing It with his own money, the person for whom he heldthe money can follow it and has a charge on the balance inthe banker's hands, and if subsequenUy he. from time to Le!

the first drawmgs out to the first payments in. does not apply!
but he must be taken to have drawn out his own money b
pieference to the trust money (:r). Moreover, if out of themoneyB drawn from the account he purchased an investment
which remains in his own name, and subsequently dissipated

(r) Be Baker, (1898) 77 L. T. 712
(») Pennell r. Deflell, (1866) 4

D. M. a O. 372.

10 Be Halletfs EsUte, (1879) 13

C. D. 696, 709.

(•«) (1816) 1 Mer. 672.

(«) Be Hnllett's Bstate, ubi mtp.
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tte balance, hii. representative, cannot 8ucce«ifully maintain
that t?e investment which remains was purchased out of the
trustee s own money, and that which has been spent, and can
no longer be traced and recovered, was the money belonging
to the trust (y).

"

685

CANADIAN NOTES.

Where executors act honestly and reasonably, upon a mis-
taken construction of a will, thereby committing technical
breaches of trust, they may be relieved under RSO 1897
c. 129, 8. 32, and 62 Vict. 2nd session c. 15. Henning v. Me-
Lean (1901), 2 O.L.B. 169.

Where the agent of an executrix misappropriated the funcis
of the estate the executrix was held responsible. Low v Gem-
ley (1890). 18 S.C.R. 685.

The defendants signed a promissory note as "executors
of an estate" for the testator's debt, and were held personally
liable thereon. Union Bank of Canada v. McRae (1901) '>!

C.L.T. Occ. N. 409, 496.

Where executors gave under power of sale in the will of
the testator a covenant for themselves, their heirs, etc., in a
deed for good title they were held personally liable. Mc
Donald v. McDonell (1841), 6 O.S. 109.

Where an administratrix rightfully and unavoidably ear-
ned on the business of the deceased for a time and made
losses and in addition certain assets of such business excus-
ably held unsold for a time after closing up of said business
were lost by a fire, the administratrix was held not liable to
make good such losses. Ke Nugent (1905), 2 W LR 3 See
also Smith V. Mason (1901), 1 O.L.R. 594 as to relief" from
consequences of breach of trust where trustees have acted
honestly and reasonably.

Technical
br«aches.

Misappro-
priation.

Peraonal
liability.

Carrying
on
business.

(y) Re Oatway, [1903] 2 Ch. 356.
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Executors
as contri-

butories.

EXKcrroits.

Where by tacit consent of the other exeeuton, one of th.«.

cumbrances" against the estate, misapp^pLd 1 ""

the purchase money and was not aware of the misao^onrilt.on was held not responsible to the estate f^ tt ,^
priation. Re Crowter Crowt.r T^ nwapp^.

I'-.'i «». 1 1, 7 ^'^"•^'^'^ ^- ^'«'«a« (1885). 10 OB.
1^9. See ako Beaty v. Shau, (1896). 13 O.R. 21 UVR «««*
Bloomfield v. BrooA, (1880) 8 PB 9«« »

'

o.iv.d .he divideii'T hr,:::':,Trw'' :'•
•"' "

„*^u u ij
terms of the bank charter the

aebt, of the bank m proportion to the Moek thev herd Thebank s»,p.„ded p.^e„,, „„ ..„„„j „^ , e.ll l.d. „„h. e,.e„,o„ ^ contributori... They ..^ herd liable™Z
of egace, „„d.r the will eoold no, be allowed ««iZ Zr
rr« trTTSnr"*"? *""*'-^ "--^

'Mfl', Mich. T. (1871), Stevens' Digest, N.B.R. 376
t-xecutors, who, under the previsions of the will hnH n»iH

out of the funds of the estate a large sum for th boa'd and

creditors, were not relieved by the fact that the principalcreditor was aware of the payments and made no ol^Zntaso appearing that the principal creditor was not aware'of t^e^-ufficency of the estate. Re Estate Eau^n Ryerson,

As to purchase by executor to the prejudice of legatee
S<^e Robinson V. Coym, U Gr. 561.

Executors were authorized by a will to sell such portionof the real estate as they, in their discretion, should think
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neeenary to pay Hueh debts as the personal estate would not

discharge. They offered for sale at auction an unsurveyed

lot described as containinK sixty acres, more or less, and it

WW sold by the acre, and was found, on survey after the sale,

to contain one hundred and seventeen acres. The amount to

be paid by the purchaser, being much more than was neces-

sary to pay the debts referred to in the will, the executors

refused to execute tl» deed of the one hundred and seventeen

acres tendered by the purchaser. In a suit by the purchaser

for specific performance he was held entitled to a conveyance

of the whole lot, and it also was held that the executors would

not be guilty of a breach of trust in conveying that quantity.

Sea V. McLean, 14 S.C.R. 632.

A window fell from a building and killed a pedestrian on Pergonal

the street. The building formed part of the estate of a tes- ' " ^'

tator, but it had been specifically bequeathed to 0. F., and

his children, for whom the executors were also trustees. The

widow sued the executors and trustees as such and also per-

sonally for damages for negligence, and they were held liable

personally and as trustees, biit not liable as executors of the

general estate. Fcrrier v. Trepannier (1894), 24 S.C.R. 86.

"Where an executor saw the estate wasted from time to Waste

time by his co-executrix and an agent she had appointed, and

took no steps to prevent the same, he was charged with the

loss. Sovereign v. Sovereign (1869), 15 Gr. 559.

The administrators of the insolvent estate of a deceased

mortgagor are not liable in dan'iges to his mortgagee as upon

a devastavit, because they release the purchaser of the equity

of redemption in the mortgaged property from his liability

to indemnify the mortgagor in respect of the mortgage. Ilig-

gins V. Trusts Corfmration of Ontario (1900), 27 A.R. 432.

The Trustee Limitation Act R.S.O., e. 129. s. 32, protects Mi«appropria-

executors where, relying in g(M)d faith on the statement of
g^^jpit,,,

their testator's solicitor that be has in his hands securities

sufficient to answer a fund th<\v are directed by the will to

invest for an annuitant, they distribute the estate, and it is
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Oreach
of trust.

Compensation.

Executors
aetinjr

without
authority.

EXKCUTOBS.

u terwardB found that before the teatator'. death the «,lici.
tor haa mmappropriated the money given to him by the teata-
tor to mveat. and had in fact at the time of the repreaenta-

a^T,r;^Z """^^ ^"
'' '^"•^•- '''-' ^- ^^"-^

When one or more of aeveral executom and trustees act
in getting ,n and dealing with the trust funds, an inactire
trustee is accountable therefore equally with the others if
having the means of knowledge by the exercise of ordinary
vigilance, he stands by and permits a breach of trust to go on.McCarter v. McCarter (1884), 7 O.R. 243. But where two per-
sons were appointed executors of a will which contained the
usual indemnity clause exonerating each from liability for the
other, and one of them took upon himself the actual manage-
ment of the estate with the knowledge and consent of, but
not under any express agreement with, the other, and ap-
plied a sum of money to his own use, of which fact the
other was not aware, it was held that the other executor was
not liable for the sum so applied. King v. mton (1881) 29
Gr. 381.

''

The fact of an executor being guilty of acte of negligence
misman gement and breach of trust in his management of the
estate, there being nothing of a dishonest or fraudulent char-
acter, while the losses resulting therefrom were capable of
being compensated for and made good in money, does not de-
prive him of his right to compensation. McLemghan v Per-
kins (1903), 5 O.L.R. 129.

Where executors suffered judgment against them at law
for a debt of their testator and the lands were sold upon pro-
cess issued thereon, although one of the executors owed the
estate a larger amount, the Court ordered both executors tomake good the difference between what the lands were ac-
tually worth and the amount realized upon the sale. McPhad^
den V. Bacon (1867), 13 Gr. 591.

Where executors without any authority assumed to man-
age the real estate they were made to account for their acts
as if they had been duly empowered as trustees. In such case
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it is their duty to keep accounts and be ready at all times to

explain their dealings. Chishdm v. Barnard, 10 Or. 479;

Harriton v. Patterson (1865), 11 Or. 105.

Delay on the part of the executors to sell lands which by

the will were saleable for the payment of debts will render

the executors liable for rents and profits. Ernes v. Ernes

(1865), 11 Gr. 325. See McMillan v. Millan (1874), 21 Or.

3C9, where loss occurred and the executors were held not liable,

but interest was held chargeable under the special circum-

stances.

Where legacies were given to executors as remuneration

"for their trouble," it was held that the legacies were not

payable because of irregularities on the part of the executors.

Kennedy v. Pringle (1879), 27 Gr. 305.

Executors may be charged with interest as well as princi-

pal in respect of sums lost through their misconduct, though

the principal never reached their hands. Sovereign v. Sov-

ereign (1869), 15 Gr. 559. See Wiard v. Gable (1860), 8 Gr.

4.38; cf. Vanston v. Thompson (1864), 10 Gr. 542.

The principle upon which the Court acts in charging ex-

ecutors with interest, is not that of punishment, but of com-

pensating the cestui que trust, and depriving the trustee of

the advantage he has wrongfully obtained. Ingles v. Beaty

(1878), 2 A.R. 453.

An executor will not necessarily be charged with com-

pound interest in all cases, except those in which there is a

mere neglect to invest. Ingles v. Beaty (1878), 2 A.R. 453.

(The principles governing the charging of executors with

interest are stated in the judgment of Moss, C.J.A., and the

English cases are fully reviewed.)

Where an executor retained a portion of the trust money

under the belief that it was his own, and had acted on that

supposition for many years, without objection from those

interested under the will, and it did not appear that he had

used the money in trade, it was held that under the circum-

stances he was only chargeable with simple interest. Ingles

V. Beaty. Ibid.

Liability

for delay.

Legacy
not
payable.

Interest.

Compound
interest.



fi85e KXBCUT0B8.

Annual
resta.

Both
•xeeiitors

liable.

The Engikh rules regalatiog the award of intereit againtt

ezeeaton and troateea may be approximated in Ontario: (1)
By charging an executor who n^ligently retain* funds which
he should have paid oyer or made productive for the estate,

at the statutory rate of six per cent; (2) By charging him
who has broken his trust by using the money for his own
purposes (though not in trade or speculation) at such a rate
of interest as is the then current value of money, and (3)
By charging him who makes gain out of his trust by embark-
ing the money in speculative or trading adventures with the
profits, or with compound interest, aa the case may be. In
re Honsberger (1885), 10 O.K. 521. See Smith v. Rce (1865),
11 Gr. 311.

Where executors kept considerable and constantly in-

creasing balances in their hands from year to year, and al-

lowed the acting executor to use the money as he pleased, and
it was not proved that any profit waa made out of it, and no
special evidence was given to shew what the current rate of
interest during that period was, but the notes and mortgages
held by the executors bore interest for the most part at six

per cent, the Master charged the executors with interest at
aix per cent, per annum, with annual rests upon moneys in

their hands belonging to the estate, and allowed them the
usual commission and costs. It was held on appeal that the
interest should be charged at six per cent., but that the
awarding of compound interest was opposed to the spirit of
the decision in Inglia v. Beaty (1878), 2 A.R. 453, and eouKl
only be upheld as being in the nature of a penalty imposed on
the executors. In re Honsberger (1885), 10 O.R. 521.

Where an executor had committed a breach of tnist in

selling lands to pay debts, for which the personal estate come
to his hands had proved more than sufficient, and had also

applied trust funds to his own use, the Court ordered the
accounts to be taken against him with annual rests. Wiard
v. Gable (1860), 8 Gr. 458.

When one of two executors who was entitled under the

will of his testator to a large sum charged on the real estate.
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but which could not be conaidered a letncy or a debt in such

a sense that the personal property was the primary fund for

the payment of it, had applied in his own bmineas a portion

of the personal estate, which was by the will directed to be

invested, and which, although large, was not equal in amount

to the charge in his favour on the realty, and his co-execu-

tor, though aware of such application, had not taken any

steps to prevent the same, it was held that they were both

equally liable to account for the whole of the said principal

sum and interest with rests. Re Crowter, Crowter v. Hin-

man (1885), 10 O.R. 159, distinguished. Archer v. Severn

(1886), 13 0.R. 316.

Where a testator directs his estate to be disposed of for Implied

certain purposes, without declaring by whom the sale shall exwutor.

be made, if the proceeds be distributable by the executor,

he shall have the power by iftiplication. Re Daly, Daly v.

BrowH (1907), 39 S.C.R. 122.

In every action commenced by an executor, in which the Co«ti.

defendant becomes entitled to costs, judgment ought to be

entered against such executor personally. Oranger v. O'SeUl,

31 N.S.R. 462.



CHAPTER XLVI.

AommsnunoN piocbedikos.

P»ocBo,K08 relating to the adminktration of ertatai ofdeeeawd pe«0M may be commenced, according to the circum-
.^nce.. .n (1) the Chancery Diviaion of the Hi,: Court
(2) the County Court, or (3) in Bwikruptcy.

Sect. l.~Proceeding, in the Chancery Divmon.

of the Judicature Act, 1873.

The proceeding, may be commenced either by writ ofaummons or by originating summons under Ord. 55 (o)
Proceedings by originating summon* are, generally apeak-

.ng. more expeditious and less expensive than by writ ofVum-mons. In an action by writ of summons the proceedings take^e usual course of an ordinary action with pleading! and
notice of trial, unless otherwise ordered under the summons
for directions pursuant to Ord. 30 of B. S. C. By originating
aummons there are no pleadings, but the summons itself, sup
ported generally merely by affidavit evidence, is disposed ofby the master or judge in chambers, unless adjourned to beheard in Court •

Although the plaintiff :. .,ot precluded in any case from
commencing the proceeding,, by writ of summons, yet. when-
ever tf^pla.ntiff has issued a writ, and the proceedings might
have been commenced by originating summons, he will have
to justify the course pursued on special grounds, otherwise

the public trustee in a««nl7„~ ,'""'"«*" t"* «>"'•« of any .dmin-
wlth'the rule., to^Je^tro'pS '^ "* ^'"''•' P"^-
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be may be ordered to pay any extra cMta thereby occa-
lioned.

With regard to proceedings by originating aamraons, ProoMdUvi
Ord. 65 provides as follows :— ^y ori«iui>

Bale 8. " The executors or administrators of a deceased
person or any of them, and the trustees under any deed or
instrument or any of them, and any person cl»'.iming to be
interested in the relief sought as creditor, devisee, legatee,
next-of-kin, or hoirat-law or customary heir of a deceased
person, or as eettui que tnut under the trust of any deed or
instrument, or as claiming by assignment or otherwise under
any such creditor or other person as aforesaid, may take out,
as of course, an originating summons returnable in the
chambers of a judge of the Chancery Division for such relief

of the nature or kind following, as may by the summons be
specified, and as the circumstances of the case may require
(that is to say), the determination, without an administration
of the estate or trust, of any of the following questions or
matters :—

(a) Any question affecting the rights or interests of the
person claiming to be creditor, devisee, legatee,

next-of-kin, or heir-at-law, or eegtui que trust

:

(b) The ascertainment of any class of creditors, legatees,

devisees, next-of-kin, or others:

(f) The furnishing of any particular accounts by the

executors or administrators or trustees, and the

vouching (when necessary) of such accounts

:

(rf) The payment into Court of any money in the hands of

the executors or administrators or trustees :

(e) Directing the executors or administrators or trustees to

do or abstain from doing any particular act in their

character as such executors or administrators or
trustees :

(/) The approval of any sale, purchase, compromise, or
other transaction

:

(g) The determination of any question arising in the
administration of the estate or trust."
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Rule 4. " Any of the persons named in the last preceding

Bule may in like manner apply for and obtain an order for

—

(a) the administration of the personal estate of the

deceased

:

(b) the administration of the real estate of the deceased :

(c) the administration of the trust."

Rule 4a. " If for the purpose of the Land Transfer Act,

1897, it is desirable to ascertain the heir-at-law or any devisee

or legatee of the person who has died, having real estate

vested in him, within the meaning of that Act, the same may
be ascertained and all necessary directions with regard to

carrying out the provisions of that Act may be given on any
originating summons taken out underRules 3 or 4 of this order."

Rule 5. " The persons to be served with the summons
under the last two preceding Rules in the first instance shall
be the following (that is to say) :

—

A. Where the summons is taken out by an executor Oi:

administrator or trustee

—

(a) for the determination of any question, under sub-
sections (a), (e), (/), or (g) of Rule 8, the person, or
one of the persons, whose rights or interests are
sought to be affected :

(6) for the determination of any question, under sub-
section (6) of Rule 8, any member or alleged mem-
ber of the class

:

(c) for the determination of any question, under sub-
section (c) of Rule 8, any person interested in

taking such accounts

:

(rf) for the determination of any question, under sub-
section (d) of Rule 8, any person interested in such
money

:

(e) for relief under sub-section (o) of Rule 4, the residuary
legatees, or next-of-kin, or some of them

:

(/) for relief under sub-section (6) of Rule 4, the residuary
devisees or heirs, or some of them

:

(g) for relief under sub-section (c) of Rule 4, the cestui

que trust ; or some of them

:
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(A) if there are more than one executor or administrator
or trustee, and they do not all concur in taking out
the summons, those who do not concur :

B. Where the summons is taken out by any person
other than the executors, administrators, or trustees, the
said executors, administrators or trustees."

Having regard to the facility given by these rules of obtain-
mg the opinion of the Court in matters of doubt and difficulty
arising in the administration of estates, it is advisable in such
cases for executors and administrators to avail themselves of
the rules, and apply to the Court, rather than to run risk of
personal liability in acting on the opinion of solicitor or
counsel, which in many cases is no indemnity (6). Trustees
are entitled to the fullest possible protection which the Court
can give them, and on applying to the Court under advice,
though it may appear to be unsound, will not be readily treated
as not acting with propriety, and be deprived of costs (c).

The rule as to costs in proceeding by originating summons Rule a. to
is stated by Kekewich, J., in Re Bttckton {d). '=°?'? °^.

Where the applicants are trustees asking the Court to s«'^om°*

construe the instrument of trust for their guidance, or to have
some question determined which has arisen in the administra-
tion of the trusts, the cost of all parties, being incurred for the
benefit of the estate, are taxed as between solicitor and client
and paid out of the estate.

The same rule is observed if the application is made by
some of the beneficiaries by reason of some difficulty of con-
struction, or administration, which would have justified an
application by the trustees, but for some reason a diflferent
course has been deemed more convenient.

But where the application is made by a beneficiary who
makes a claim adverse to other beneficiaries, and really taking
advantage of the convenient procedure by originating

(*) See observations of Stirling, J.,
in Re Partington, (1888) 57 L. T.
(N. 3.) 634, 660; and see WiUiams
(10th ed.) 1548.

(c) Be Buckton, [1907] 2 Ch. 406,

414.

(<0 Ubi mp. ; as to costs in Chan-
eery proceedings generally, v» ante
p. 312.
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Jurisdiction

on originating

aommons.

summons to get a question determined which, but for this

procedure, would be the subject of an action commenced by

writ, the rule that the unsuccessful party should pay the costs

ought to be rigidly enforced as between the adverse litigants,

though it may be sometimes a question whether he should

bear the trustees' costs.

The object of the above rules was to afford an opportunity of

obtaining a decision in a summary way of questions affecting the

administration of an estate or trust where it would previously

have been necessary to have a decree or judgment for the

administration of the estate or execution of the trust (e),and the

Court has jurisdiction to determine upon an originating sum-

mons such questions only as the Court could have determined in

an administration action beforethe ordercameinto existence (/).

It has no jurisdiction on originating summons to decide

questions between the representative of the deceased person

and a person claiming adversely to the estate (g), or between

persons claiming under a Will and a person claiming adversely

to the Will (/»).

For instance, it cannot decide on originating summons

a question between the executor or administrator and a person

claiming a certain sum, whether the sum in question belongs

to the estate or to the person claiming it as his own (i)

;

or a question arising between devisees and other persons

not devisees or interested in the estate of the deceased (k) ;

or between persons claiming as devisees and the heir-at-law

of the testator claiming the property as undisposed of (I)

;

or between an infant and his father, whether the latter is

entitled .o an estate by the curtesy out of the mother's

undisposed of real estate (m) ; or between the trustees of

the Will of a legal devisee of real estate of a testator and

(«) i2« William Davies, (1888) 88

C. D. 210, 212.

(/) Re Carlyon, (1886) 56 L. J. Ch.

21 ».

{g) Be Royle, (1889) 43 C. D. 18.

(A) ife Bridge, (1887) 56 L. J. Ch.

779 ; JU WiUiam Davies, (1888) 38

C. D. 210.

(0 Be Bridge, uhi ttip.

(i) Be William Davies, ubi tup.

(I) Be Carlyon, ubi tup., per

North, J.

(»i) Hope r. Hope, [1892] 2 Ch.

336.
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I

the Irustees of a resettlement made by another person
claiming as legal devisee in remainder of the estate (n).

But where the personal representative in whom the legal
estate in fee of property is vested, and is in possession of
the property, desires to have a decision to whom, accord-
ing to the true construction of the Will, he ought to hand
over the property, ho may properly apply to the Court by
originating summons under Ord. 55, r. 3 (o).

So also an equitable tenant for life of a settled estate
may apply by originating summons in a proper case to be
let into possession (p).

With regard to claims arising out of breaches of trust Claims

it iB the rule of the Court that in any contested case an SSm"oV^
originating summons is not the proper mode of procedure *^'"*-

for deciding the question, except with respect to those cases
in which an executor or trustee would be found liable simply
on the common account for moneys come to his hands as
such executor or trustee (q). It would not be competent for
an applicant on an originating summons to ask for or obtain,
otherwise than by consent, an order founded on breach of
trust or inquiries pointing to wilful default (»•).

Nor, it would seem, would an originating summons, except
by consent, be the proper procedure by a beneficiary against
the executor or trustee for the execution of the trusts of the
Will after the residuary estate has been distributed and a
release executed («).

After a common order for administration leave will be given
to the plaintiff to bring a fresh action against the executor
charging wUful default without proof that he did not become
aware of the facts relied on in time to utilise them in the
former proceeding (t).

(«) Ibid.

(o) Re Hargreaves, (1890) 43 C. D.
401.

(/>) Be Newen, [1894] 2 Ch. 297;
He Hunt, (1900) 44 Sol. J. 314.

(?) Be Stuart, (1896) 74 L. T. 546.

(»•) See Be Weall, (1889) 37 W. R.
779, per Kekewich, J. ; Dowie r. Gor-

ton, [1891] A. C. 190, 202, per Ld.
Alacnagbten,

(«) Re Garnett, (1885) 31 C. D. 1,

12 ; Be Ellis, (1888) 59 L. T. 924.

(0 Be Kurtz, (1904) 90 L. T. 12

;

but cf. Be Wrightson, [1908] 1 Ch.
789 ; and see ante, p. 566.
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The Court has jurisdiction in proceedings commenced by

originating summons to appoint a receiver and manager of a

business, and a receiver of residuary personalty (u).

A third party notice under Ord. 16, 48, 65, where a

defendant claims to be entitled to contribution or indemnity,

is not applicable to proceedings by originating summons (x).

The procedure by originating summons does not seem

applicable to an inquiry as to priorities between mortgagees, if

the question turns on disputed facts which the judge may

properly decline to decide on affidavit {y).

Whenever it will be necessary to ser\'e any party out of the

jurisdiction the proceeding must be by writ of summons, since

the Court cannot order service of an originating summons out

of the jurisdiction (z). In practice a person out of the jurisdic-

tion will generally consent to instruct a solicitor here to act

for him, and thus submit to the jurisdiction, and get over the

difficulty as to service.

Any objection to the jurisdiction ought to be taken in

chambers, and if the objection is taken for the first time after

the adjournment into Court, and in consequence tht dummons

is dismissed, the defendant will not be allowed the costs of

the adjournment (a). And if the objection is not lakbo in the

Court of first instance the defendant will not be allowed to take

it in the Court of Appeal (b).

An originating summons taken out under Ord. 55, r. 3,

is an action within the definition of s. 100 of the Judicature

Act, 1878, and therefore a final order made thereon is appeal-

able at any time within one year from its date (c).

Order 55, r. 12, provides that the issue of a summons

under r. 8 shall not interfere with or control any power or

discretion vested in any executor or administrator, or trustee,

except 60 far as such interference or control may necessarily

be involved in the particular relief sought.

(«) Be Francke, (1888) 58 L. T.305.

(*) Be Wilson, (1890) 45 C. D. 266.

(y) Be Giles, (1890) 43 C. D. 391.

(!) Be Busfield, (1886) 32 C. D.123.

(<t) Be WilUam Davies, (1888) 38

C. D. 210.

(6) xfeTurcan,(1888)58L. J.Ch.l01.

(c) Be Fawsitt, (188.5) 30 C. D. 2.H1
;

Be Vardon's Trusts, (1886) 55 L. J.

Ch. 269.
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It is not Obligatory to make a judgment or order for the
admmiBtration of the estate of a deceased person if the question
between the parties can be properly determined without such
judgment or order (d).

Upon the application for administration, where no accounts
or msufficient accounts, have been rendered, the application
may be ordered to stand over for a certain time for accounts
to be rendered, with an intimation that if not rendered the
defendants may be made to pay the co.ts of the proceedings •

and when the application is rendered necessary to prevent
proceedings by other creditors or by persons beneficially
interested, the usual judgment or order for administration
may be made with a direction that no proceedings are to
be taken under it without the leave of the judge in person (e).

An order for general administration or for accounts or
inquiries concerning the property of a deceased person must be
made by the judge in person (/).

Whether an order for general administration or partial
administration should be made must depend on the circum-
stances of each case. A decree short of general administration
will not aflfect the right of creditors to sue or the right to
prefer creditors (</). Moreover, the difficulties connected with
the case may l« such as to render general administration
advisable for the protection of the personal representative
as where questions arise as to the carrying on or windin.. up
businesses of the testator (/e) ; or for protection of inflnts
interested, as where property is tied up for a long period
and there is outstanding property of a hazardous nature (t)

Where a testator directs his executors to take proceedings
to have his estate administered by the Court, it is the duty of
the executors to commence proceedings for that purpose ; but
the durection does not deprive the Court of its discretion to
refuse to make an order for administration, although weight
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(<0 .)rd. 56, r. 10,

(«) Ord. 65, r. 10a.

(/) Ord. 66, r. 15a.

0/) Bt Barrett, (1889) 43 C.

H.

(A) ife Dickinson, (1884) W N
199, *

(») JU Wilson, (1885) 28 C, D.
457,
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EXKCUTORS.

ought to be given to such direction in considering whetlier the

order should bemade(&-)-

After a summons has been taken oat under Ord. 55, r. 8

or r. 4, every subsequent summons relating to the same estate

must be assigned to the same judge, and if not, the executor or

administrator must apply for the transfer of it to him (0.

As a general rule where there are concurrent actions for

administration and a judgment is obtained in one of them, the

conduct of proceedings is given to the plaintiff in the action

which was commenced first. But the Court can act as under

special circumstances it thinks right, and where an admitted

creditor by proceeding diligently has obtained an order, the

conduct will not be taken from him and be given to a person

whose claim is hondjide disputed (//()•

The Court will not allow multiplicity of actions or vexa-

tious proceedings, and will order consolidation of concurrent

actions and a stay of proceedings where all the relief required

can be obtained in one and the same proceeding (n).

Tn proceedings where there are no pleadings any party

intending to rely on the Statute of Limitations or the Statute

of Frauds should give notice by letter or affidavit of the

ground of defence, so that the party whose claim is met by the

statute may be prepared with his reply (o).

Order 16 contains several rules for facilitating procedure in

administration proceedings.

Bule 8 enables executors and administrators to sue and be

sued on behalf of or as representing the estate without joining

any of the persons beneficially interested, unless the Court or

judge should otherwise order. This rule obviously would

not apply where the question is one of account and the

executors or administrators are the accounting parties (p).

Bule 9a provides that where a compromise is proposed

and some of the parties interested are not parties in the

(*) ife Stocken, (1888) 38 C. D. 319.

(0 Ord. 56, r. 11.

(///) Be Rosi, [)907] 1 Ch. 482.

(») See Seton (6th ed.) 835.

(u) He Shearman, deceased, (1886)

2 T. K. 236 ; and see Ord. 19 and i:>

as to what matters must be raised iu

the pleadings.

(i») May V. Newlon, (1887) 34 C. D.

349.
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proceedingH. l,at there are other persons in the 8an)e interest
before the Court and assenting, the Court or judge if satisfied
that the compromise will be for the lienefit of the absent
parties, and that to require service on them would cause
unreasonable expense or delay, may approve the compromise
and order that the same shall be binding on the absent i,er.
8on8,and theyshall be bound accordingly, except where the order
has been obtained by fraud or non-disclosure of material facts.

Rule 82 (a) provides that in cases of construction, if the
Court or judge consider that in order to save exijense, or f.)r
some other reason, it will be convenient to have the questions
of construction determined before the heir-at-law, customary
heir, next-of-kin, or class whose rights may l)e affected shall
have been ascertained by moans of inquiry or otherwise, the
Court or judge may appoint some one or more persons to
represent such heir-at-law, customary heir, next-of-kin, or
class, and the judgment of the Court or judge in the presence,
of such persons shall be binding upon the heir-at-law
customary heir, next-of-kin or class so represented.

(b) " In any other case in which an heir-at-law, or customary
heir, or any next-of-kin or a class shall be interested in any
proceedings, the Court or judge may, if, having regard to the
nature and extent of the interest of such persons or any of
them, it shall appear expedient on account of the difficulty of
ascertaining such persons, or in order to save expense,
appoint one or more persons to represent such heir, or to
represent all or any of such next-of-kin or class, and the judg-
ment or order of the Court or judge in the presence of the
persons so appointed shall be binding upon the persons so
represented."

Rule 33 provides that any residuary hgatee or next-of-kin
entitled to a judgment or order for the p.dminiatration of the
personal estate of a deceased person ma/ hp.ve the same with-
out serving the remaining residuary legatees or next-of-kin.

Rule 34 provides that any legatee interested in a legacy
charged on real estate, and any person interested in the pro-
ceeds of real estate directed to be sold, and who may be

Q Q 2
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entitled to a judgment or order for the adrainiHtrntiou of the

estate of a deceased person, may have the same withotit

serving any other legatee or person interested in the proceetls

of the estate.

Rule 86 provides that any residuary devisee or heir

entitled to the like judgment or order, may have the same

without serving any co-residuary devisee or co-heir.

Rule 88 provides that nny executor, administrator or

trustee entitled thereto may havea judgraeia or order against

anyone legatee, next-of-kin, or ee$tai que tnut for the adminis-

tration of the estate or the execution of the trusts.

Rule 89 provides that the Court or a judge may require

any person to he made a party to any action or proceeding,

and may give the conduct of the action or proceeding to such

person as he may think fit, and may make such order in any

particular case as he may think just, for placing the defendant

on the record on the same footing in regard to costs as other

parties having a common interest with him in the matters in

question.

Rule 40 provides that wherever, in any action for the

administration of the estate of a deceased person a judgment

or an order has been pronounced or made affecting the rights

or interests of persons not parties to the action, the Court or

judge may direct that any persons interested in the estate

shall be served with notice of the judgment or order; and

after such notice such persons shall be bound by the proceed-

ings, in the same manner as if they had originally been made

parties, and shall be at liberty to attend the proceedings under

the judgment or order. Any person so served may, within one

month after such service, apply to the Court or judge to

discharge, vary or add to the judgment or order.

Rule 46 enables the Court or judge where any deceased

person who was interested in the matter in question has no

legal personal representative to proceed in the absence of any

such person, and may appoint some person to represent bis

estate for all the purposes of the proceeding, and any order con-

sequent thereon shall bind the estate of the deceased person.
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It would ?eetu that thiH last rale will not apply to the

following cases (r/) :

—

1. Where the estate of the deceased person is that which

is being adniinisteretl in the suit

;

2. Where the interest of the deceased r' -.son is adverse

to that of the plaintiff

;

8. Where the representative of the deceased person has

active duties to perform.

Bale 47 provides that except by leave no party other than

the executor or adwiniutrator shall be entitled to appear

either in Court or in chambers on th;. claim of any person

not a party against the estate in respect of any debt or

liability. Under this rule even the plaintiff creditor has no

righi' to attend ; and under the general power of the Court

liberty to attend the proceeilings generally in reference to

claims will not be granted to a creditor not a party even at his

own expense (/).

Extensive administrative ix>wers are given to the Public

Trustee by the Public Trustee Act, 1906, and s. 3 (5)

enables the Court where proceedings have been instituted for

the administration of estates of small value to order that the

estate shall be adminiHtered by the Public Trustee instead of

the Court («).

Appmranes
on olaiiDf o(

pcnoiM not
pnrtien.

AdminUtro-
tion by
Public
Trustee.

Skct. 2.

—

Proceedings in the County Court.

Actions may be brought in the County Court for adminis-

tration or accounts relating to the estates of deceased jiersons.

This jurisdiction is concurrent with the jurisdiction of the Extent of

High Court, but is limited to estates not exceeding 4*500 in
^"^ * "'"°"*

amount or value (0-

A transfer may be ordered of proceedings in the High Orders f.ir

trftnsfcr
Court which might have been commenced in the County

Court (((), but special reasons must be shown (v).

(?) Moore r. Morris, (1871) L. U.

IS Eq. 139, 140, oa coi'rea()ondiug sec-

tion of Chancery Procedure Act, 15 &
Ifi Vict. c. 86, s. U.

(/•) Jlf .SfhwaUichcr, [1907J 1 Ch.

ri!».

(«) See Appendix.

(0 fil i .-12 Vict. c. 43, s. 67 (1).

(») Sect. 69.

(r) I. •ardr.Hine,(186«)I8L.T.70J.
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The predomiimUiiR conBideratioim on applicatioiiM for

tranHfer wouI«l Heeni to be convenience, delay and exjwnwg,
and oonHequently orders for transfer have been made where
the majority of the cInimuntH reside in the district in which
the debtor resided, and the estate is believed to be insolvent,

the County Court being the proper Bankruptcy Court (x).

The County Court has aluo jurisdiction to order payment
of a distributive share under iin intestacy, or any legacy, not
exceeding M50{y).

The practice in the County Court is assimilated to the
practice of tiie High Court {z).

(8) Vrwi'tiUiiy* in liaithniptct/.

On patltion. The Bankruptcy Act, 1888 (-16 .t 47 Vict. c. 68), s. 126,

enables any creditor of a deceased debtor, wliose debt would
have been sufficient to support a bankruptcy petition, to pre-

sent a petition in bankruptcy for the administration of the

estate of the deceased debtor according to the law of bank-

ruptcy, and an order for administration may be made
accordingly.

By tnnsfer. The Act also authorises a transfer on the application of

any creditor to the Court exercising jurisdiction in bankruptcy

of proceedings commenced in any Court of Justice for the

administration of the deceased debtor's estate on proof that

the estate is insufficient to pay its debts.

Under s. 21 (2) of the Bankruptcy Act, 1890 (58 & 64

Vict. c. 71), the power of transfer may be exercised without

the application of any creditor, and whenever the Court is

satisfied that the estate is insufficient to pay its debts. The
transfer may be ordered after judgment for administration

has been given (a).

The power to transfer is a discretionary power and not a

power which the judge is bound to exercise whenever the

(ir) Hcnbonse r. Mawson, (188.') .".2

L. T. 745; lie York, (1887) 36 C. D.
233.

(y) Sect. 58.

(.-) See Willianig (10th ed.) 1686 ft

»eq., anil Annual County Court Prac-

tice.

(«) lU York, Khi mp.
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«•!«!» is ihown to be inw»Ivent. The pmlomiuatinK coiisich'ra-

tioiM would wt-ni tt> bo mmveiiiencv, delay, and expennc.
The circuiiMtance that the executor ban a riRbl of retainer
and a liberty not to plead the Statute of Limitations t(» u debt,
which right would be reeoKnized in the Chancery Division,

but might be taken away by a transfer to the Court of Bank-
niptcy, is not a ground for the transfer (6).

Where a member of a partnership dies insolvent and an
order is made under a. 125 for the administration of hin

estate in bankruptcy, and afterwards the surviving partner
becomes bankrupt, the Court has jurisdiction to direct the
proceedings in the two estates to be consolidated (c).

The property which vests in the trustee under an adminiM-
tration order made under n. 125 and w to be administen^d for

the benefit of the creditors of the deceased in the property of
the deceased subject to any liabilities and righta which
attached to it in his hand«(rf). With regard to an execution
creditor, by s. 26 of the Sale of Ooods Act, 1893 (56 & 57 Vict,

c. 71), the writ of fieri facias or other writ of execution against
goods binds the property in the goods as from the delivery of
the writ to the sheriflf, but not so as to prejudice a purchaser
in good faith without notice. Under s. 61 ( 1) "goods" include
all chattels personal other than things in action and money.
It is only by s. 12 of the Judgments Act. 1838 (1 & 2 Viet,

c. 110), that money, bank notes, negotiable instrument«, and
other securities for money can be seized and taken under a

writ of fi. fa., but it is merely a right to seize, and that right
dies upon the djath of the execution debtor and the money
Incomes the property of his personal representative, and it

is too late then for the sheriff to do any act by way of seiz-

ing \t(e).
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(b) Re Baker, (1800) 44 C. D.
202; and see lie Rhoadeg, [1800]
2 Q. B. 347.

ic) Re Greaves, [10O4] 2 K. B.
403; and see ante, p. 368, as to the
order of application of ths joint

and separate estates in payment
of creditors.

(d) Hasluck v. Clark, [1890] 1

Q. B. 090.

(e) Johnson c. Picketing, [1008]
1 K. B. 1 ; see also ante, p. 536.
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CANADIAN NOTES.

Trustees and executors stand in a different position from
creditors or cestuis que trust as to th« right to have the estate

administered in the Court, and cannot without experiencing

some difficulty in carrying out the trusts or administering

the estate file a bill for that purpose. Cole v. Glover (1869),

16 (Jr. ;}92. See also McGill v. Court ice (1870), 17 Gr. 271.

On an application by a legatee for an order under Rule

766 of the Queen's Bench Act, 1895, for administration of

the testator's estate the Court has a discretion to grant or

refuse the order, although more than a year has passed since

the death of the testator, and when the executors are doing

their best to realize the assets and are in no default the ap-

plication should be refused. In re O'Connor, O'Connor v.

Fahry (1898), 12 Man. 325.

In the administration by the Court of the in.solvent es-

tate of a deceased partner the surviving partner is entitled

to rank for a balance due to him in respect of partnership

transactions and partnership debts paid by him, when, apart

from his claim, there would be no surplus available for part-

nership creditors. In re Ruby, Trusts Corporation of On-

tario V. Ruby (1897), 24 A.R. 509.

Although the general rule is that in an administration

suit a debtor of the estate is not a proper party, in the absence

of collusion or insolvency, it is not limited to these cases but

applies equally when the creditor has obtained property from

an executor hastily, improvidently or contrary to his duty,

which is known to the creditor. Bank of Toronto v. Beaver,

(1878), 26 Or. 102. See Irwin v. Bick (1874), 6 P.R. 183.

A -mandamus or prohibition may be awarded to enforce

the right of a sole next of kin. Carr v. O'Rourke (1902), 3

O.L.R. 632.

Legatees entitled to a share of the residue of an estate

are not bound by ^he accounts and proceedings in an admin-
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istration action iiiBtituted by other rt'sidunry lo^atees in

which they have not been added as parties, and of which they
have received no notice. The judpnient in such an acf

however, enures to their benefit, and makes a fresh starting
point in their favour as ajjainst the defence of the Statute
of Limitations. Iffiirr v. Lewis (1899), 27 A.R. 242.

Upon a claim in an administration action by a tenant
against the estate of liis deceased landlord for a balance due
to him in respect of alleged advanee-s, and for goods supplied,
the Imoks of the tenant, in which the transactions were set

out, and cheques nuide by him in favour of and endorsed
by the landlord, were held to be sufficient corroboration of Corrolwra-

his evidence, although the eluMiues did not shew on their face
whether they had been given on account of rent or in respect
of advances. In re Jelly, VnioH Trust Co. v. Gamon (1903)
6 O.L.R. 481.

The plea of plenc ddminisiravit was held bad, where it

appeared that there was valuable real estate which the ad-
ministrator might have made available as assets, but which
had not been administered. Xortliup v. Cunningham (1890)
24 N.S.R. 188.

Testator after appointing executors provided that in case
any of the legatees offered "obstructions" to the proceed-
ings of the executors in fulfilment of the powers conferred
on the executors such legatees should lose their claim on his
estate. It was held in an administration suit by one of the
legatees against the executors, on the application of other
legatees, that an enquiry might properly be directed whether
any forfeiture of legacy had taken place. Miller v. Mc-
SmighUm (1862), 9 Gr. 545.

Legatees are not necessary parties defendant in an admin-
istration suit, itarrison v. Shaw (1866), 2 Ch. Ch. 44.

In a suit by a residuary legatee for the administration of
an estate, the plaintiff represents all the residuary legatees;
and the other residuary legatees are not entitled, as of course,
to charge the general estate with the costs of appearing by an-
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other Holicitor in the Master '8 office, (lorham v. Oorhmn (1870).
17 Gr. 386.

A petition to set aside administration order on the ground
of champerty was dismissed, it being held that a decree for

administration is for the benefit of all the creditors, and in

this case another creditor had established a claim under it.

Ne Cannon, Gates v. Cannon (1887), 13 O.R. 70.

Where the plaintiff at the retiuest of the mother and
natural guardian of infant heirs, advanced money to pay
debts of their ancestor to save costs of suits therefor, it was
held that he was entitled to sustain a suit for administra-

tion as a creditor. Glass v. Mvnsen (1865), 12 Gr. 77.

A receiver appointed by the Court to aid a judgment
creditor in recovering his claim by receiving the judgment
debtor's share in an estate which could not be reached by
execution, after the refusal of the judgment debtor to allow

the use of his name, was authorized, on giving security to

him, to take proceedings in his name for the administration

of -the estate, and if necessary for the removal of the execu-

tor. Mones v. McCallum (1897), 17 P.R. 398.

As to the right to entertain an administration suit, within

twelve months of te.stator's death, see Barrett v. Harper

(1907), 3 E.L.R. 89; Toivnshcnd v. Brown (1890), 22 N.S.R.

423.
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THE PUBLIC TRUSTEE ACT, 1906.

6 Edw. VII. c. 55.

All Act to provide for the appointment of a Public Trustee and
to amend the Law relating to the administration of Trusts.

[2l8t December, 1906.]

Bb it enacted by tbe King's moat Excellent Majesty, by
and with the advice and consent of the Lords Spiritual and
Temporal, and Commons, in this present Parliament assembled,
and by the authority of the same, as follows :—

A.D. 190(i,

Establishment op Public Trustee.

There shall be established the office of public Office of
public tinstee.

l.-(l)

trustee.

(2) The public trustee shall be a corporation sole under that
name, with perpetual succession and an official seal, and may
sue and be sued under the above name like any other corpo-
ration sole, but any instruments sealed by him shall not, by
reason of his using a seal, be rendered liable to a higher stamp
duty than if he were an individual.

PowEBs AND Duties of Public Trustek.

2-—(1) Subject to and in accordance with the provisions General
of this Act and rules made thereunder, the public trustee may, S^M^of"**
if he thinks fit— public tnutee.

(a) act in the administration of estates of small value •

(b) act as custodian trustee

;

(c) act as an ordinary trustee

;

(d) be appointed to be a judicial trustee
;

(e) be appointed to be the administrator of the property
of a convict under the Forfeiture Act, 1870. 33 & 34 Vict.

c. 23.



602 EXKCUTORS.

A-P- looc- (2) Subject to the provisions of this Act, and to the rules
made thereunder, the public trustee may act either alone or
jointly with any person or body of persons in any capacity
to which he may be appointed in pursuance o! this Act, and
shall have all the same powers, duties, and liabilities, and be
entitled to the same rights and immunities and be subject to

the control and orders of the Court, as a private trustee acting

in the same capacity.

(3) The public trustee may decline, either absolutely or

except on the prescribed conditions, to accept any trust, but
he shall not decline to accept any trust on the ground only

of the suall value of the trust property.

(4) The public trustee shall not accept any trust which
involve' hfl management or carrying on of any business,

except iii *:.e cases in which he may be authorised to do so

by rules made under this Act, nor any trust under a deed of

arrangement for the benefit of creditors, nor the administration

of any estate known or believed by him to be insolvent.

(5) The public trustee shall not accept any trust

exclusively for religious or charitable purposes, and nothing
in this Act contained, or in the rules to be made under the

powers in this Act contained, shall abridge or affect the powers
or duties of the official trustee of charity lands or official

trustees of charitable funds.

Administra-
tion of small

estates.

(1) In the Adminittration of Small Estates.

3.—(1) Any person who in the opinion of the public

trustee would be entitled to apply to the Court for an order

for the administration by the Court of an estate, the gross

capital value whereof is proved to the satisfaction of the public

trustee to be lest; than one thousand pounds, may apply to

the public trustee to administer the estate, and, where any
such application is made and it appears to the public trustee

that the persons beneficially entitled are persons of small

means, the public trustee shall administer the estate, unless

he sees good reason for refusing to do so.

(2) On the public trustee undertaking, by declaration in

writing signed and sealed by him, to administer the estate

the trust property other than stock shall, by virtue of this
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Act, vest in him, and the right to transfer or call for the aj). 1906.
transfer of any stock forming part of the estate shall also --
vest in him, in like n)anner as if vesting orders had been
made for the purpose by the High Court under the Trustee -'fiisrvict.

Act, 1893, and that Act shall apply accordingly. As from
"'

'''^'

such vesting any trustee entitled under the trust to administer
the estate shall be discharged from all liability attaching to
the administration, except in respect of past acts

:

Provided that

—

(a) the public trustee shall not exercise the right of
himself transferring the stock without the leave of
the Court ; and

(b) this sub-section shall not ajiply to any copyhold
land forming part of the estate, but the public
trustee shall, as respects uch land, have the like

lK)wc s as if he had been appointed by the Court
under section thirty-three of the Trustee Act, 1893,
to convey the land, and section thirty-four of that
Act shall apply accordingly.

(3) For the purposes of the administration the public
trustee may exercise such of the administrative jwwers and
authorities of the High Court as may be conferred on him by
rules under this Act, subject to such conditions as may be
imposed by the rules.

(4) Kules shall be made under this Act for enabling the
public trustee to take the opinion of the High Court on any
question arising in the course of any administration without
judicial proceedings, and otherwise for making the procedure
under this section simple and inexpensive.

(5) Where proceedings have been instituted in any Court
for the administration of an estate, and by reason of the small
value of the estate it appears to the Court that the estate can
be more economically administered by the public trustee than
by the Court, or that for any other reason it is expedient that
the estate should be administered by the public trustee instead
of the Court, the Court may order that the estate shall be
administered by the public trustee, and thereupon (subject to
any directions by the Court) this section shall apply as if the
administration of the estate had been undertaken by the public
trustee in pursuance of this section.
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(2) At Ciittodinn Tnt$tee.

number of huBtees has been reSurdlb'th^^^^^^^^^^

(a) by order of the Court made on the application of anyperson on whose application the Court may order theappomtment of a new trustee ; or ^
^ d 0^"'*''^' ""'''^' °' °*^«^- --^- 0' any

S Whetr"°°M*'^ ^^''' *° •'PP°'"* °«^ t^"«tees.

*J^ira:;\?„T''^"
*"^*^^ '^ appointed to be custodian

^*^

^tru^efrfT'^
"'^*" "^ transferred to the custodian^ustee as if he were sole trustee, and for that pur-pose vesting orders may. where necessary, be madeunder the Trustee Act, 1898 •

""oJ
2"^""'"*;' *^' *^-* property and the exercise

under the trust shall remain vested in the trusteesother than the custodian trustee (which trustees a^eherem-after referred to as the managing trustees)
(0 As be ween the custodian trustee and tL managing

ustees and subject and without prejudice to Jj
1
gh s of any other persons, the custodian trustee

Bl-all have the custody of all securities and d^7ments of title relating to the trust property butTlemanaging trustees shall have free a^ess thereto

(d) The custodian trustee shall concur in and perform all

e'lrth^
'^ '"'"; *'^ "^^'^^^'^^ '-*-

'

exercise their powers of management or any otherpower or discretion vested in them (.ncludfng thpower to pay money or securities into Court), unless

breach of trust, or mvolves a personal liabiUty upon

oln '""T °^ "*"' "' °"'«''^««' »'°t "nle«B he
80 concurs, the custodian trustee shaU not be liable
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for any act or default on the part of the managinc
trustees or any of them :

(e) All sums payable to or out of the income or capital of
the trust property shall be paid to or by the custodian
trustee: Provided that the custodian trustee may
allow the dividends and other income derived from
the trust property to be paid to the managing trustees
or to Bucli person as they direct, or into such bank
to the credit of such person as they may direct, and
in such case shall be exonerated from seeing to tha
application thereof, and shall not be answerable for
any loss or misapplication thereof

:

(f) The power of appointing new trustees, when exer-
ciseable by the trustees, shall be exerciseable by the
managing trustees alone, but the custodian trustee
shall have the same power of applying to the Court
for the appointment of a new trustee as any other
trustee

:

(g) In determining the number of trustees for the purposes
of the Trustee Act, 1893, the custodian trustee shall
not be reckoned as a trustee

:

(h) The custodian trustee, if he acts in good faith, shall
not be liable for accepting as correct and acting upon
the faith of any written statement by the managing
trustees as to any birth, death, marriage, or other
matter of pedigree or rerationship, or other"matter of
fact, upon which the title to the trust property or
any part thereof may depend, nor for acting upon
any legal advice obtained by the managing trustees
mdependently of the custodian trustee

:

(i) The Court may, on the application of either the
custodian trustee, or any of the managing trustees,
or of any beneficiary, and on proof to their satisfac-
tion that it is the general wish of the beneficiaries,
or that on other grounds it is expedient, to terminate
the custodian trusteeship, make an order for that
purpose, and the Court may thereupon make such
vesting orders and give such directions as under the
circumstances may seem to the Court to be necessary
or expedient.

605
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(8) The provisions of this section shall apply in likemanner a. to the public trustee to any bankingTfnsurance

this Act to act as custodian trustee, with power for suchcompany or body corporate to charge .^d retaror ply outofthe trust property fees not exceeding the fees cK^ble bvthe public trustee as custodian trusti.
«"»'«e«We by

(3) ^» an OiiUnary Truttee.

«.-(l) The public trustee may by that name, or anyother sufficient description. bL ap^J TLZ^of^will or settlement or other instrument creating a trust or toperform any trust or duty belonging to a cJsthLb ,"
sauthonsed by the rules made under this Act to accept, andmay be so appointed whether the will or settlement or fu trument creating the trust or duty was made or came into opera-tion be ore or after the passing of this Act. and either^noriginal or as anew trustee, or as an additional trusted in tSe

"
c'ouTas -yV"

*'' —--.and by the samt^Ts
'

or Court, as if he were a private trustee, with this additionthat though the trustees originally appointed were two omore the pu.hc trustee may be appointed sole trustee.

of2 ^rSl \ "" "
''"'*'' ^"^ •^^^ •'PP^'"**^ * trusteeof any trust, a co-trustee may retire from the trust under andm accordance with section eleven of the Trustee TTim^

notwithstanding that there are not more thin to 'ust!^
"

(sT ThfnTr rr^ ? *" '«'"-^ ^^ that sectLn '

* nl» S?.
' *!;"'**^ '^'^^ °°* ^ «° appointed either asa new or additional trustee where the wilfsettlement Trother instrument creating the trust or duty contains ad ection to the contrary, unless the Court otherwise order.

4r„«fli -f^
°' *°^ P'^P^'"*^ appointment of the public

! r Ki ,!f
*" *" °'^ ""' *'**'^«°°^' tr»«tee shall where

P^^acticable be given in the prescribed manner to all pe2„8

a^'who
"^

T"""^ "'? "' r-Went in the UnitedK^XJandjhose addresses are known to the persons proposing tomake the appointment, or. if such beneficiaries are infantf toheir guardians and if any person to whom such r^^ ^e L^been given within twenty-one days fn m the receipt of thenotice apphes to the Court, the Court may. if having rgard to
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the intereats of all the beneficiaries it considers it expedient to ao im
do so, make an order prohibiting the Bppoin-.ment being made, —
provided that a failure to give any such notice shall not
invalidate any appointment made under this section.

.?'T^^^
" *" P"""«"ce of any rule under this Act, the Power -to

public trustee is authorised to accept by that name probates of ««"!'»«
wills or letters of administration, the Court having jurisdiction

^

to grant probate of a will or letters of administration may
grant such probate or letters to the public trustee by that
name, and for that purpose the Court shall consider the public
trustee as in law entitled equally with any other i^rson or
class of persons to obtain the grant of letters of administra-
tion, save that the consent or citation of the public trustee
shall not be required for the grant of letters of administration
to any other person, and that, as between the public trustee
and the widower widow or next-of-kin of the deceased, the
widower widow or next-of-kin shall be preferred, unless for
good cause shown to the contrary.

(2) Any executor who has obtained probate or any
administrator who has obtained letters of administration, and
notwithstanding he has acted in the administration of the
deceased's estate, may, with the sanction of the Court, and
after such notice to the persons beneficially interested as the
Court may direct, transfer such estate to the public trustee for
administration either solely or jointly with the continuing
executors or administrator, if any. And the order of the
Court sanctioning such transfer shall, subject to the provisions
of this Act, give to the public trustee all the powers of such
executor and administrator, and such executor and adminis-
trator shall not be in any way liable in respect of any act or
default m reference to such estate subsequent to the date of
such order, other than the act or default of himself or of
persons other than himself for whose conduct he is in law
responsible.

Liability: Officbbs and Offices: Fees.

1, n*r?\T**®
^°«>"^»t«d Fund of the United Kingdom Liability of

snail be liable to make good all sums required to discharge c°n«'"'»»t«»

any liability which the public trustee, if he were a private
*'°'"^'

trustee, would be personally liable to discharge, except where
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Fees charged
bjr pnblic
trustee.

.

the mWity ui one io which neither the publio trustee nor any

hi nrf«"*",t^ 'l^^^
"""^ contributed, and which neither

dihffence have averted, and in that case the public trustee

SbihV
"°' " **'* '^°"~"*''*^ ''"°'»'

»« *"»'i«^» to a!^

th.P^ "^'Im'"*"!,'^^^"*
'° P«'^-'«»°«'eof thi. KHstionoutof

that fund or the growing produce thereof.

th«
„«^^^ ?*

^f'**
^'*'*"««"o'- "»»»" appoint a fit person tothe office of pubhc trustee, who shall hold office durina

u^Z"'
""^

'T": """^ "*'*'^ °' '««-• "<^ »>« appointed oSuch terms, as the Treasury may determine.

am^L ?1^*"'^, ,?*'r«"o'- «»•»" appoint such persons to be
offi^rs of the public trustee as. subject to the sarction of the
ireasury. he may consider necessary for the purposes of this
Act. and those officers shall hold office upon such terms, andbe remunerated at such rates and in such manner, a the
Treasury may sanction.

«# .? ^11 ^''°" appointed to be public trustee or an officer
of the public trustee may. and shrJl. if the Treasury so require,be a person already in the public service.

(4) The publio trustee shall, if so directed by the LordChanceUor with the concurrence of the Treasury, maintain
offices in London and elsewhere, and, so far as practicable

stlXf "^
"""' '°' P""''' purposes shall L^Sfo;

In-.
^«

'^'**®

"^'"^u'
remuneration of the public trustee and

bis officers and such other expenses of executing his office or
otherwise carrying this Act into effect as may be sanctioned by

ParUamrt"'^
^^ °"' °' "''''"'^' P"°^*^«** ^^

fK
®'7/.^\^^«'^« «^»" be charged in respect of the duties ofthe public trustee such fees, whether by way of percentage or

otherwise, as the Treasury witii the sanction of theLord
Chancellor may fix, and such fees shall be collected and
accounted for by such persons, and in such manner, and shall
be paid to such account, as the Treasury direct.

(2) Any expenses which might be retained or paid out of
the trust property if the public trustee were a private trustee
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paid in the like manner a. and in addiUon to guch expend,. ^^
(8) Such fees sball. under the regulation* of the Treasury

be applied aa an appropriation in aid of mor lyg provided by

•T?, °u "'^ri*"
""*'*'' **»' ^*'*' ^"'^ "o '« «• not .0

applied hall be paid into the Exchequer.
(4) The fees under this section shall be arranged from

tame to tune so as to produce an annual amount sufficient to
discharge the salaries and other expenses incidental to the
working of this Act (including such sum as the Treasury may
from time to time determine to be required to insure the
Consolidated Fund against loss under this Act) and no more.

(6) The incidence of the fees and expenses under this
section as between capital and income shall be determined by
the public trustee.

SUPPLKMENTAL PROVISIONS AS TO PoBUC TbCSTEE.

10.-(1) A person aggrieved by any act or omission or Appe.1 to the
decision of the public trustee in relation to any trust moy *^°""-

apply to the Court, and the Court may make such order in
the matter as the Court thinks just.

(2) Subject to rules of Court, an application under this
section to the High Court shall be made to a judge of the
Chancery Division cf the High Court in Chambers.
U.—(1) The public trustee shall not, nor shall any of his Mo.ieof

oflicers, act under this Act for reward, except as provided bv »«''™ »'

this Act.
r f ujr

public trnrtee.

(2) The public trustee may, subject to the rules made
under this Act, employ for the purposes of any trust such
soUcitors, bankers, accountants, and brokers, or other persons
as he may consider necessary, and in determining the persons
to be so employed in relation to any trust the public trustee
shall have regard to the interests of the trust, but subject
to this shall, whenever practicable, take into consideration the
wishes of the creator of the trust and of the other trustees (if
any) and of the beneficiaries, either expressed or as implied
by the practice of the creator of the trust, or in the previous
management of the trust.

(8) On behalf of the public trustee such person as may be
prescribed may take any oath, make any declaration, verify

*• BR
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•ny Meoant. giv* perwnftl attendanoe at auj Court or dImo

^Jlit^^
•"* or thing whafoorer which th« public tru.tc^

tma Act shall confer upon anj penwn not otherwiie enUtled
thereto any right to appear, or act. or be heard in or before any
Court or tnbanal. on behalf or instead of the public tmetee, or
to do any act whatsoever on behalf or on the instructions of the
public trustee, which o-ild otherwise only be lawfully done by
a hamster, or a duly certificated solicitor.

(4) Where any bond or security would be required from a
private person upon the grant to him of administration, or
upon hjs appointment to act in any capacity, the public trustee.
If administration is granted to him or if he is appointed toMt m such capacity as aforesaid, shall not be required to
give such bond or security, but shall be subject to the same
liabilities and duties as if he had given such bond or security.

(5) The entry of the public trustee by that name in the
toooks of a com^ny shall not constitute notice of a trust, and
• company shi. not be entitled to object to enter the name of
the public trustee on its books by reason only that the public

# "f^ ..t
'^'Po™*'^"' •«»<». in dealings with property, the

fact that the person or one of the persons dealt with is the
pubho truf*«e. shall not of itself constitute notice of a trust

n ?' J n®
provisions of this Act with respect to the Hiah

Court shall, m their application to cases within the jurisdic-
tion of a Palatine Court, include that Court, and the public
trustee shall provide an address within the county palatine
where senrice upon him of any proceedings under this Act
ui such Palatine Court may be effected; the rules of Court
relating to the exercise of the jurisdiction of a Palatine Court
under this Act shall be made by the authority having power
to make general rules and orders of that Court.

INVBSTIOATION AND AUDIT OF TrUST ACCOUNTS.

18.-(1) Subject to rules under this Act and unless the
Court Otherwise orders, the condition and accounts of any
trust shall, on an appUcation being made and notice thereof
given in the prescribed manner by any trustee or beneficiary, be
investigated and audited by such solicitor or public accountant
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M mftj b« agreed on by the epplicMt and the trustee! or,
in defenlt ol agreement, by the public truatee or some iierson
appointed by him

:

Provided that (except with the leave ot the Court) such
an investigation or audit shall not be required within twelve
months after any such previous investigation or audit, and
that a trustee or beneficiary shall not be appointed under this
section to make an investigation or audit.

(2) The person making the investigation or audit (herein-
after called the auditor) shall have a right of access to the
books, accounts, and vouchers of the trustees, and to any
securities and documents of title held by them on account of
the trust, and may require from them such information and
explanation as may be necessary for the performance of his
duties, and upon the completion of the investigation and audit
shall forward to the applicant and to every trustee a copy of
the accounts, together with a report thereon, and a certificate
signed by him to the effect that the accounts exhibit a true
view of the state of the aflfairs of the trust and that he has
had the securities of the trust fund investments produced
to and verified by him or (as the case may be) that cue'
accounts are deficient in such respects as may be specified in
such certificate.

(8) Every beneficiary under the trust shall, subject to
rules under this Act, be entitled at all reasonable times to
inspect and take copies of the accounts, report, and certificote,

and, at his own expense, to bo furnished with copies thereof
or extracts therefrom.

(4) The auditor may be removed by order of the Court,
and, if any auditor is removed, or lesigns, or dies, or becomes
bankrupt or incapable of acting before the investigation and
audit is completed, a new ouditor may be appointed in his
place in like manner as the original auditor.

(5) The remuneration of the auditor and the other expenses
of the investigation and audit shall be such as may be pre-
scribed by rules under this Act, ond shall, unless the public
trustee otherwise directs, be borne by the estate ; and, in the
event of the public trustee so directing, he may order that
such expenses be borne by the applicant or by the trustees
personally or partly by them and partly by the applicint.

br2
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WhichZSrT ''*'^'? *^' '"""'"^y °' *°y '*°°«'°««t« toWhich the auditor has a nght of accesa under this section failsor refuses to allow him to have access thereto or in anywTseobstructs the investigation or audit, the auditor may aTply to

it uiTsiur
''^'^"'^" ''' '^-' «^^" -^« -^ -'-:

nur^L^"';^M**°
'"'."' °' ^°"''*' *PP««a«on8 under or for the

fudTnf n rl" "''''''"J'
^^' "'«^ C»"^t shall be made to ajudge of the Chancery Division in Chambers.

o«rf fi /
*"^

^^T"!
'" *"^ statement of accounts, report, ore^rtifacate reqmred for the purposes of this section ^Iful^y

retlle\?
"'"!•'"'" " -y "-^rial particular, he haU

term not """r 7 "" '"'''"""^"' '' imprinonment for a

withou hard lalK,ur. and in either case to a fine in 1 eu o orin addition to such punishment.

Hulks: Definitions: Short Title ano Extent.

oi tltV^^^
^''^ ^"".'^ Chancellor Hhall. with the concurrence

riteMiJt: r;r*'^
^- ^" - -^ -^ ^^« ^«»-i"«

(a) establishing the ofBce of public trustee and prescribing
the trusts or duties he is authorised to accept or
undertake, and the security, if any. to be given bythe public trustee and his officers-

(b) the transfer to and from the public trustee of any
property

:

^
(c) the accounts to l,e kept and an audit thereof:

e ,t'l 'f
^''^'"!"* ^""^ '••'«"'**'«° "^ '^^y •branch office

:

(e) excluding any trusts from the operation of this Act orany part thereof

:

(f) the classes of covy>otate bodies entitled to act as
custodian trustees:

^^^

*^'./^nl'"^
'"'"'"''' '" ""^''^ "«"^'«« »"J«r this Actsnail be given.

House ofSi'nl' "ifZ
'''; ^^' ^'^*" ^« '«'^ l^^^-e each

to h!„ X
•"^^''7««tforthwith, and. if an address is presenkdto H,s Majesty by either House of Parliament, withiifthe n^
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Bubsequent thirty days on which the House has sat next after a.d. laoo.

any such rule is laid before it, praying that the rule may be —
annulled, His Majesty in Council may annul the rule, and it

shall thenceforth be void, but without prejudice to the validity

of anything previously done thereunder.

(8) If the rules require a declaration to be made for any
purpose, a person who makes such declaration, knowing the

same to be untrue in any material particular, shall be guilty

of a misdemeanour.

16. In this Act, unless the context otherwise requires,— DcflnitioM.

the expression "Court" means the Hi^^h Court and,

as resiiects trusts within its jurisdiction, the County
Court

:

the expression " letters of administration " means letters

of administration of the estate and effects of a deceased

person, whether general or with a will annexed, or

limited either in time or otherwise

:

the expression " trust " includes an executorship or

administratorship ; and the expression " trustee

"

shall bo construed accordingly ; and the expression
*' trust property " shall include all property in the

possession or under the control wholly or partly of

the public trustee by virtue of any trust

:

the expression " private trustee " means a trustee other

than the public trustee

:

the expression " expenses " includes costs and charges

:

the expression " prescribed " means prescribed for the

time being by rules under this Act

:

other expressions have the same meaning as in the

Trustee Act, 1898.

16. This Act shall come into operation on the first day of Commence-

January one thousand nine hundred and eight.
went of Act

17.—(1) This Act may be cited as the Public Trustee Act, siwrt title

•tOfui Axil extent.

(2) This Act shall not extend to Ireland or Scotland.
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STATUTORY EULES AND ORDERS. 1907.

The Public Trustee Rules, 1907. Dated
November 29, 1907.

Lord ml'ru^
Honourable Robert Threshie, Baron Loreburn

of he Tf« ^^*"'=f"''^•'^
Great Britain, .i,h the cot . ce

carrying into effect the obj;crs ofthat t, "' "'" '"

Intei-pretation.

Public T™srAe°'C'° T"^™ ""' '^'" »™ «.«

.ubjMt to a trust, or oompriaed in an estate, »hich ispropo««i to be adn,inUtered by the pablic IrustleT

truste."'""'""
"'''""^" »-" • depnt/ public

o. tbe inLpreUttion ofaT/ct „1 P:rS.L"^r
'" "" '-"^^

Eutahlishment of Office.

3. The office of public trustee is hereby established.

Offices.
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Deputy PuUie Tni$tee».

5. There shall be deputy public trustees at any branch
offices so established, who shall be officers of the public

trustee, and shall have the powers and perform the duties

assigned to them by or under these rules. Their number
shall be such as the Lord Chancellor, with the sanction of the

Treasury, may from time to time prescribe, and every such
appointment shall L^ notified in the London Gazette,

Seciirili/.

6. Security shall be given by such persons employed under
the Act as the Treasury may direct for the due performance
of their duties, and for the due accounting for and payment
of all moneys received by them in pursuance of the Act and
these rules. The security shall be for such sum and shall

be given in such manner and form as the Treasury shall order

in the case of each such person, and the Treasury may at any
time require that the amount or nature of any such security

be varied.

Tniateeships.

7.—(1) Subject to the Act and these rules the public

trustee is authorised

—

. (a) to accept as ordinary trustee and to act as custodian

trustee of any trust created by any trust instru-

ment or arising upon an intestacy ; and
(b) to accept by the name of the public trustee probates

or letters of administration of any kind.

Provided that he shall not accept the trusts of any instru-

ment made solely by way of security for money.

8. The public trustee may if he thinks fit

—

(1) act as custodian trustee of a trust which involves the

management or carrying on of any business but

upon the conditions that (a) he shall not act in the

management or carrying on of such business, and
(b) he shall not hold any property of such a nature

as will expose the holder thereof to any liability

except under exceptional circumstances and when
he is satisfied that he is fully indemnified or

secured against loss ; and
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(2) accept as ordinary trustee under exceptional circum-
stances a trust which involves the management or

Sr^W "' *°^ '""°^^' ^"* "Pon the con!ditions that except with the consent of the

hort time not exceeding eighteen months, and
(b) with a view to sale disposition or winding-up
and (c) If satisfied that the same can be carri^"„without risk of loss.

9.—(1) A testator may appoint the public tmaf^n *« u
^ustee or custodian trustee Ler any t'esLmente ^i'!
aTasIuch

"' '""°"'^ ''''''^' *° ^- '- ^" --Mo
(2) No such appointment by a testator shall have effectand no appointment of the public trustee to be trustelortstodian trustee shall be made except by a testator „nl« i

until (in either case) the consent'of ti puwfc trus^T/"^as such trustee shall have been applied for and obtin^Tn

had been received by him.
»PP"cation

10—(1) An application to the public trustee to a„f
ta-ustee or custodian trustee may be made

^' *'

(a) where the appointment has been made by a testator-

^ any rustee or beneficiary under the testamen-
tary instrument ; and

(b) in the case of the estate of an intestate-by anv

ZZZTIT "^
"" '^"^'^^"^ ^*«-^^ -^

(0 in any ca8e--by the persons or any one of thepersons having power under the Act to make theappomtment. ®

(2) It shall be the dnfv «* „«-.
bv a testator t„ K . ^ *"y P®'"^^" appointed

an/nof ° ^^ co-trustee with the publ. ^u^teeand not renouncing or disclaiming the trust .^r ?'
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II'—(1) Any application under the last preceding rule shall
be made in writing addressed to the public trustee at his
office in London, or any branch office for the time being in
existence, and may be left at or sent by post to any such office
as aforesaid.

(2) Upon receiving any such application the public trustee
may require to be produced to him the trust instrument (if

any), and may require to be supplied to him a copy- of that
instrument, and of any other document affecting the trust,
and . .. h particulars as to the nature and value of the trust
property, and the liabilities (if any) attaching to such property,
or the holder thereof, and the names and places of abode of
any beneficiaries and trustees under the trust, and such other
information relating to the trust as he may consider it

desirable to obtain in any particular case.

12. As soon as may be after receiving any such application
the public trustee shall take into consideration upon such
evidence as may appear to him sufficient—

(a) the gross capital value of the trust property
;

(b) the mode of investment and the condition of the
trust property

;

(c) the situation, tenure, and character of any land com-
prised in the trust property

;

(d) any liabilities attaching to the trust property or the
holder thereof

;

(e) the places of abode and circumstances of the bene-
ficiaries; and

( f ) all the circumstances of the case.

18.— (1) Upon any application the public trustee shall
decide whether the same ought to be accepted or refused,
and shall forthwith give notice to the applicant of such
acceptance or refusal, and in case of acceptance shall
execute an instrument expressing bis consent to act in the
trust.

(2) Upon the acceptance of any application the public
trustee shall consider and determine whether the trust shall
be administered from his central office or from a branch
office, and chall give directions accordingly, and any such
direction may at any time be rescinded or varied by the
public trustee at his discretion.

617
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Adminittration of Small E$tatet.

h.
«'7^^^

^u
*PP''*"^*'°° «n«Je'- 8. 8 (1) of the Act shall

c^ntrned.'"
""*"""' ^'°^^^^ ^^ ^"'* " hereinbefore

(2) Upon receiving any such apphcation the public trustee
shall require to be supplied to him such evidence as to the

^Z n
'
'?.f';

^'^^ *^« circumstances of the personaS \*"*'"'''' '"'^ '""'^ '^^^^^ information relatingthe eto as he may consider it desirable to obtain in any
particular case. ^

tr„-ffrT»!^l a.'
""°* ^'^""^ *° *^^ satisfaction of the public

1-1 r^ /
.'/•°'' '"P'**' ^"'"« ''^ *^« ««*«»*« " 1««8 than

fi.iT' "*»•;
!f

^^' ""** "PP**' *°*^'"> ^^'^t t^« persons bene-

otZ
''^ ^^ -e persons of small means, or iVhe sees anyother good reason for refusing the application, he shall refuse

s^ucVrfr
."' ^'*" '"^'^"^ «^^« "°*- *° *^« «^pp«-t 0?

r««nry°,T
°*^'' "*'^ "'^ public trustee shall make inrespect of the estate the declaration mentioned in s. 8 (2^

of the Act, and .hall give notice to the applicant that theapphcahon is accepted, and shall take such other steps as maybe necessary or proper to enable him to administer the estate

;

adln'l^fT"" ^""V°^*^«
""^tody of the probate or letters oadministration or other document relating to the estate shall.

bH ^,
"^"*«* '" ''"*'°g °* the public trustee, deliver thesame to him or as he shall direct.

tr„fi t
''^"'*^ ""*!"" *^^' '"^" «^*" °°* P'«^«°t the public

othtA.
*'""''"'« '"^ "^P^'" *« *^« ««t^t« any lowers(other than powers under s. 3 of the Act) exerciseablfb^him

ri^.wT.
""'^ "°^''' *^« ^^'^ *"d *^««« r"Je8. « daly

appointed to exercise the same.

tr„r« y>.T
*^^ f'^'^ePtance of any application the public^ustee sha

1 consider and determine whether the estate shall

a^d BhaT '.''T'"
*''"*^'^' °®«« - '-- * branch officand shall give directions accordingly, and any such direction

aXdSoT '' '''-''''' '' '-'^ '^ ^^' ^^'^^ *-*««

tr„«!!:
\°',.*^' uP^'P"'"' °* **'" administration the public

trustee shall (subject as hereinafter provided) have aS the
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administrative powers and authorities exerciseable by a
master of the Supreme Court acting in the administration of
an estate.

17.—(1) The public trustee may in manner hereinafter
provided and without judicial proceedings take the opinion of
the High Court upon any question arising in the course of an
administration.

(2) The duty of advising upon any such question shall be
assigned by the Lord Chancellor to a particular judge of the
Chancery Division. Provided that in the absence or upon the
request of such judge any other judge of that Division, and
during vacation any judge of the High Court, may act for such
judge for the purposes of this rule.

(8) Any such question shall be submitted to the judge in
such manner and at such time as he may direct, and shall be
accompanied by such statement of facts, documents, and other
information as he may require, and the public trustee shall, if

the judge so desires, attend upon him at such time and place
as the judge may appoint.

(4) The judge may before giving his opinion require the
attendance of, or communicate with, any person interested in
the estate as trustee or beneficiary, but no such person shall
have a right to be heard by the judge unless he otherwise
directs.

(5) The judge shall give his opinion to the public trustee,
and the public trustee shall act in accordance with such
opinion, and shall upon the request in writing of any such
interested person communicate to him the effect of such
opinion.

619

Adminittration of Trusts and Estates.

18. Subject to the provisions of the Act and of these rules
and to the terms of any particular trust the public trustee
may, in the administration of any trust or estate, take and use
professional advice and assistance in regard to legal and other
matters, and may act on credible information (though less
than legal evidence) as to matters of fact.

19.— (1) There shall be kept at the central office m London
of the public trustee a register (hereinafter referred to as " the
principal register ") of all trusts in which the public trustee
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ii acting as trastee or custodian trustee and of all estates in
course of administraUon under s. 8 of the Act, and whether
the same are being administered from his central office orfrom any branch office.

(2) There shall be entered in the principal register in
respect of each trust or estate— 8 «»r m

(a) a distinctive letter and number
;

(b) the date of the acceptance of the trust or of the
declaration made under s. 8 (2) of the Act;

(c) particulars of the trust property from time ti time •

(d) the names and place of abode of the person in receipt
of the income of the trust property

;

(e) a reference to any notice received of any dealing with
any beneficial interest in the trust property and of
any exercise or release of any power relating to the
trust or estate

;

(f) a record of any decision or opinion of the High
Court in respect of the trust or estate

;

(g) such records of his decisions and such other particu-
lars as the public trustee may think fit.

20. The public trustee may invest or retain invested
money belonging to any trust or estate and coming to his
hands in any investment authorised by tbe trust instrument
or (save as otherwise provided by that instrument) authorised
by law for the investment of trust funds and may (save as so
provided) retam any investment existing at the date of the
commencement of the trust, or (where the trust arises on an
intestacy) at the date of the death of the intestate. Provided
that he shall not invest in or hold any investment in such
manner as to expose him to liability as the holder thereof
unless he is satisfied that he is fully indemnified or secured
against loss.

21. The securities and documents belonging or relating to
a trust or estate of which the public trustee is a trustee or
^hich he IS administering shall if under his control be kept at
the bank to the trust or at some other safe place of deposit
allowed generally or specially by the Treasury, so far as the
convenience of business will admit.

22.—(1) A separate account shall be kept for every trust
or estate.
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(2) A separate account shall be kept ol the capital of the
trust property and of the mode in which it is from time to time
invested, and all dealings with such capital shall be entered in
such account.

(8) A separate account shall be kept of the income of the
trust property and of the mode in which it is from time to
time dealt with by the public trustee.

28. The accounts of the public trustee shall be audited and
the securities held by him verified from time to time to the
satisfaction of the controller and auditor-general, in accord-
ance with such regulations as the Treasury may make.

24. All payments of money to or from the capital of the trust
property shall be made through the bank to the trust or estate.

25.—(1) No transfer by the public trustee of any securities
or assurance by him of any land forming part of the trust
property shall be made except under the hand and official seal
of the public trustee, or under the hand and seal of an officer

of the public trustee authorised in writing by him to act in
that behalf either generally or in any particular case.

(2) Any such transfer or assurance by an officer so
authorised shall have the same effect as if the same were
made by the public trustee under his hand and official seal.

26. All sums payable out of the income or capital of the
trust property shall be made by a cheque on a bank signed by
the public trustee or an officer of the public trustee authorised
in writing by him to act in that behalf either generally or in
any particular case. Provided that in any particular case the
prblic trustee may authorise the payment of income by the

p rson liable to pay the same direct to the person entitled to
receive the same, or to his bank.

27.—(1) The income of the trust property may be paid to
the person for the time being entitled to receive the same
either through a bank or direct, and where such person is a
married woman may be so paid notwithstanding any restraint
on antici»"ation.

(2) V here authority is given to any corporation or bank
to pay any income to any person the books of that cor—ration
or bank showing the payment of that income in accordance
with the authority shall be a sufficient discharge to the public
trustee.
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(8) Where authority is given to any perMn to pay any
income to the bank of the person entitled, the oerlificateof that
bank staUng the receipt of that income iball be a luffieient
diwharge to the pablic trugtee.

(4) Where any person is solely entitled to receive any
income, without any restraint on anticipation, the public
trustee may, on the request in writing of that person,
authorise him for such period as the public trustee may think
fit to collect or arrnnge for the collection of such income.
During the continuance of any such authority such request in
writing shall be a sufficient discharge to the public trustee in
respect of such income.

28. The public trustee may, if the special circumstances
of the case appear to him to render it desirable, pay to his
co-trustee, or allow him to receive, the income of the trust
property or any part thereof, on such co-trustee undertaking
to apply it in manner directed by the trust.

29. The public trustee may make advances for the purposes
of any trust or estate in course of administration, or about to
be administered, by him, out of any moneys which may be
placed at bis disposal by the Treasury for that purpose, and
upon such terms as he may think proper.

30. The public trustee may at any time require a statutory
declaration or other sufficient evidence that a j^rson is alive
and is the person to whom any money or property in payable
or transferable, and may refuse payment or transfer until
such declaration or evidence is produced.

31. Where a person appearing to be beneficially entitled
to any sum of money under a trust or to be interested in the
trust property cannot be found, or it is not known whether he
is living or dead, the public trustee may apply to the Court
for directions as to the course to be taken with reference to
such person, and until an order of the Court is made shall
keep any sum payable to such person, and it it is kept for more
than six months shall invest the same or deposit the same at
interest and shall accumulate the dividends or interest thereof.

32. Upon an application in writing by or with the authority
of any person interested in the trust property the public
trustee

—

(a) shall permit the applicant or his solicitor or other
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anthoriied agent to inipect and taLe copies of any
entry in any register relating to the trust or estate
and (so far as the interest of the applicant in the
trust projierty is or n.ay be aflfected thereby) of any
account notice or other document in the custody of
the public truxtee

;

(b) shall at the expense of the applicant supply him or
his solicitor or other authorised agent with a copy
of any such entry, account, or document as afore-
said, or of any extract therefrom

;

(c) shall Kive to such applicant or his solicitor or other
authorised agent audi information respecting the
trust or estate and the trust property as shall be
reasonably requested in the application and shall
I within the power of the public trustee.

(2) Subj t as aforesaid the public trustee shall observe
strict secrecj in respect of every trust or estate in course of
administration by him.

83.—(1) The public trustee may in writing authorise any
deputy to exercise and perform (either generally or in relation
to any particular case and subject to such conditions and
restrictions (if any) as the public trustee may impose) all or
any of the powers and duties of the public trustee under any
of the foregoing rules, except

—

(a) the power or duty of determining whether a trust or
estate shall be administered from his central office

or from a branch office ; and
(b) the powers of authorising officers of the public

trustee to transfer securities or assure land or to

sign cheques

;

(c) the power of making advances for the purpose of any
trust or estate.

(2) Any such authority conditions or restrictions may at
any time in like manner be withdrawn or varied by the public
trustee at his discretion.

34. No deputy and no firm or meml)er of a firm of solicitors
of which such deputy is a member shall, except with the con-
sent in writing of the public trustee, and subject to such con-
ditions as he may impose, act as solicitor or solicitors to a trust
or estate which is in course of admiuistratiou by such deputy.

623
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bj him in writing in that behalf may take anv n.th ™T^

Corporate Bodit$ a$ Cuitodian Tnuteei.

tru.!f;Thln !?•
^'""^ /^."T^™** «°t'"«d to act as cu.todiantrustee shall be any such incorporated banking or insurance

slh ZT"*" "
*""* ''^"•P'"'^ °^ '"-^'^ -<Jiety and any

TrZ^y. ^ ^ "PP'^'^"** ^'y **»« P"^"° *^«»t«« -nd the

«««?/
'^**« P"Wio trustee may require payment by any appli-

H!J !
^P'""^' """y ** S'*"**^ 'Object to such con-d.t.ons as to the rendering by the body corporate, and veri-

?I an/oth''"°''f
"*""' '' busLss'^ransL^J. "ndfees and other emoluments received, and otherwise a^ theTnaasury may require either generally or in any ^l^r'cui;

Invettigatim and Audit of Trust AccounU.

r..T\ ^?J »PP'V'a«o° under s. 18 (1) of the Act shall be

Tif the a' r^r.^'^T^'
''"^ '^•'"''^ ^'^--^ «»>«» be gLn(a) If the applicant is a beneficiary, to every trustee, and (b) ifthe applicant is a trustee, to each co-trusL and klB^to theperson^^entitled to the receipt of the incomrof te Vu't

th«!?V"
''"*'^,*^''«« °»o°th8 from the date of the receipt ofthe notice no solicitor or public accountant shall have beenappointed by the applicant and the trustees to conduct Zinvestigation and audit, there shall be ueemed to be a defaultof agreement within the meaning of s. 13 (1) of the Act andthe apph^nt may apply to ihe public trustee accordln^y.

39. The remuneration of the auditor and other exi^nsesof the investigation and audit shall be such as may b^ Sreedon by the trustees and the person entitled to theM^Jof



APPKNDIZ.

tb« inoom* of tb« trait property and tb« auditor, or (In
dsfanit ol saeh agreement) determined by tbe publio trnatee,
wbo ibaU. in determining tbe lame. bave regard to tbe
etUmated value of the trast property, tbe time occupied or
likely to be occupied by tbe inveitigalion and audit, and tbe
otber circumstances of tbe case.

Mitcellaneom.

40.—(1) Any notice or application required to be given
or made for tbe purposes of tbe Act or tbese rules to the
public trustee may be addressed to tbe public trustee at his
office m London, or if the same relates to a trust or estate
in course of administration or proposed to be administered
from a branch office, then at that branch office.

(2) Any notice or application required to be given or made
for the purposes of the Act or these rules to any person other
thau the public trustee may bo addressed to that persop at
his last known place of abode or place of business.

(8) Any such notice or application may be delivered at tbe
place to which It Is addressed or may be served by post.

41. Where any person who (If not under disability) might
have made any application, given any consent, done any act,
or been party to any proceeding In pursuance of these rules
18 an Infant, idiot or lunatic, the guardian or (as the case may
requu-e) the committee or receiver of the estate of such person
may make such application, give such consent, do such act,
and be party to such proceedings as such person If free from
disability might have made, given, done, or been party to,
and shall otherwise represent such person for the purposes of
these rules. Where there Is no guardian or committee or
receiver of the estate of any such Infant, Idiot or lunatic, or
where any person Is of unsound mind or Incapable of manag-
ing his aflfalrs, but has not been found lunatic under any
inquisition, it shall be lawful for the Court to appoint a guar-
dian of such person for the purpose of any proceedings under
these rules, and from time to time to change such guardian.

42. The publio trustee may frame and cause to be printed
and circulated or otherwise promulgated such forms and direc-
tions as he may deem requisite or expedient for facilitating
proceedings under the Act and these rules.

8S
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48. These rules may be cited as " The Public Trustee
Rules, 1907."

Lorebuim, C.
November 29th, 1907.

We, being two of the Lords Commissioners of His Majesty's
Treasury, hereby concur in the foregoing rules.

H. H. Asquith.

Joseph A. Peaae.

The Public Trustee (Fees) Order, 1907.

We, the undersigned, being two of the Lords Commis-
sioners of His Majesty's Treasury, with the sanction of the
Lord Chancellor, in pursuance of the provisions of the Public
Trustee Act, 1906, s. 9. and of all other powers, and for
the purpose of fixing tlie fees to be charged in respect of the
duties of the public trustee, do hereby order as follows :—

1. In this order and in the schedule hereto (unless the
context otherwise requires)

—

(a) Words to which a meaning is assigned by the Public
Trustee Rules, 1907, shall have the same respec
tive meanings as in those rules.

(b) Words referring to the acceptance of a trust shall
be deemed to include a reference to an under-
taking to administer an estate under s. 8 of the Act.

2. The Interpretation Act, 1889, applies for the purpose
of the interpretation of this order as it applies for the purpose
of the interpretation of an Act of Parliament.

8. Subject as hereinafter provided the fees mentioned in
the schedule to this order shall be paid in respect of the
duties in that schedule referred to.

4. If at any time during the continuance of a trust in
course of administration by the public trustee any property
(not arising from the accumulation of income of the trust
property) shall become subject to the trust, in addition to
the property comprised therein at the date of the acceptance
thereof, there shall be paid in respect of such additional
property a further fee of such amount as would have been
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^rjst wmpriding suchpayable upon the acceptance of a

additional property only.

5.—(1) Where it appears to the public trustee, upon
accepting a trust, that the trust property consists wholly or

partially of reversionary interests, or other property not in

possession or not readily realizable (all which interests and
property are in this clause referred to as " the reversionary
property ") he may charge an additional fee, not exceeding
one pound, upon acceptance of the trust.

(2) Where such additional fee is charged, then

—

(a) Upon the acceptance of the trust the reversionary

property shall be excluded from the trust property

for the purpose of ascertaining the amount of the

fee payable in pursuance of the schedule hereto

upon such acceptance, and the said fee shall be

calculated and paid as if the trust property (if

any) -cher than the reversionary property were
alone comprised in the trust ; and

(b) So far as rei^ards the reversionary property, or any
part thereof, the date on which the same falls

into possession or is realized shall, for the pur-

pose of ascertaining the amount of any capital fee

payable in pursuance oi the schedule hereto, be

deemed to be the date of the acceptance of the

trust, and the fee payable on such acceptance shall

be payable at the first-mentioned date ; and
(c) For tlie purpose of ascertaining the amount of the

fee payable on such acceptance in resjiect of the

reversionary property or any part thereof, the

gross capital value of that property or part at

the date at which such fee is payable shall be

aggregated with the gross capital value of any
other part of the trust property in respect of

which the fee on acceptance has been previously

paid.

6-—(1) In any case in which it appears to the public
trustee that the circumstances of a trust or estate in course of

administration, or proposed to be administered, by him are,

or probably will be, such as to render his duties in relation

thereto exceptionally onerous, he may, with the approval of

s s 2
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ance of such duties, m addition to the fees payable inpursuance of the Bchedule hereto.

(2) The public trustee may mane the payment of. oragreement to pay such special fee a condition of his acceptila trust or undertaking to administer an estate.
^

thJ'fh^ ^7 '^'\^ ""^'"^ " *PP*«" *° the public trusteetha^ the cnrcumstances of a trust or estate in course of
administration or proposed to be administered, by him areor probably will be such as to render his duties in rekti n

tional character, he may with the approval of the Treasuryremit any part (not exceeding one-half) of any fee payable in

8. The public trustee may, in his discretion, upon the

cr£om rV""" '^PP^'"'"^ '' '- interested in the
capital the trust property, commute any fee vvhich in pur-suance of the schedule hereto would, but for the commutation,
become payable upon the withdrawal or distribution of thewhole or any part of that capital for a certain sum to bepresently paid : and for determining that sum he shall cause

Z:Z "'"'
''J^

"* °" *^*^ ^-' -eard being had to the
c^cumstances and contingencies affecting the rate at which,and the occasion upon which, such fee would, but for the
commutation, be payable, and interest being reckoned ato per cent.

9. The public trustee may. with the approval of the
Treasury, agree to any mode of payment of any fee payablen pursuance of the schedule hereto which shall seem to him
just and reasonable.

10. For the purposes of the schedule hereto-{a) the
value of a^y property (other than cash) shall beVe price

Z^t ^" f^;P^';'r '* *^" P"^"'' *™«*«« «««h propertywoud fetch If sold in the open market; and (b) inLe
where the same is derived from the carrying on of any trade

busLesr'
'°'*° *^' ^°'' ''"'^P*' '^^ ''"'^ t^^« «^

OrdeJ.'lW/
°''*'' """^ ^ '^ *' " ^^' ^°^^^' '^'°«**« <^««^)
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Schedule.

I.

—

Capital Fees.

A.

—

In respect of the duties of the public trustee acting
in the administration of a small estate under s. 8 of
the Act.

1. Upon the acceptance of the trust—a fee at the rate of
10«. for every A'lOO of the gross capital value of the estate as
proved for the purposes of s. 3 (1) of the Act.

2. Upon the making of an order under s. 8 (5) of the
Act—a fee at the rate of 10«. for every jeiOO of the gross
capital value of the estate at the date of the order.

3. Upon the withdrawal (whether upon distribution
amongst the beneficiaries or otherwise) of any capital from the
estate—a fee at the rate of 10«. for every i'lOO of the value of
the capital withdrawn.

"B.—In respect of the duties of the public trustee acting as
ordinary trustee or executor or administrator (except in
cases provided for under heads A orD).

1. Upon the acceptance of the trust—a fee at the following
rates:

—

(a) if the gross capital value of the trust property at the
date of such acceptance does not exceed £1,000—16». per cent, in respect of that value ; and

(b) if such gross capital value at the said date exceeds
±•1,000 then-

is*, per cent, in respect of that value up to

i'1,000.

5s. Od. per cent, in respect of any excess of that
value over jBI.OOO up to 4*20,000.

2«. 6d. per cent, in respect of any excess of that
value over 420,000 up to £50,000.

1». M. per cent, in respect of any excess of that
value over 450,000.

2. Upon the withdrawal (whether upon distribution
amongst the beneficiaries or otherwise) of any capital from
the trust property—a fee at a rate, for every 4100 or part of
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AlOO, of the value of the property withdrawn, equal to the
rate per cent, at which the fee upon the acceptance of the
trust was payable in respect of the entire trust property.

8. Provided that the fees chargeable under the two pre-
ceding clauses of this head shall be so regulated that the
total fees so chargeable in respect of a trust shall not be leas
than £5.

C.—In respect of the duties of the public trustee acting ,i»

custodian trustee only (except in cases prodded for
tinder head D).

Upon any occasion mentioned under head B, one half of
the fee payable under that head upon that occasion.

D.—7« respect of the duties of the public trustee acting as
ordinary truatee

, or custodian trustee, in respect of land
nut subject to a trust f<»- conversion.

1. Upon acceptance of the trust—a fee of £5.
2. Upon raising any money under any trust or power in

the trust instrument—a fee at the rate of 2s. 6d. for every
iBlOO so raised. Minimum fee £1.

3. Upon the withdrawal from the trust property (whether
upon transfer to or distribution amongst the beneficiaries or
otherwise) of the land, or the moneys or property representing
the land, or any part thereof respectively

—

(a) When the public trustee is acting as ordinary trustee
a fee at a rate, for every £100, or part of ±'100, of
the value of the property withdrawn, equal to the
rate per cent, at which, in pursuance of clause 1
of head B, the fee would be payable if such with-
drawal were an acceptance of a trust chargeable
under that head and comprising only the property
withdrawn : and

(b) When the public trustee is acting as custodian
trustee only, one half of the fee payable under
paragraph (a) of this clause

—

Provided that a re-settlement of property subject to a strict

settlement shall not be deemed to be a withdrawal within the
meaning of this clause.
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II.

—

Intbstmknt Fbbb.

In respect ofthe duties of the public trustee acting as ordinary

trustee or executor or administrator or custodian trustee

or in the administration of a small estate under s. 8 of

the Act.

1. Upon any inveBtment (other than a purchase of land, or

any mortgage of, or charge on, property)—a fee at the rate of

10«. for every £100 invested (such fee to include any sum
paid by the public trustee for brokerage).

2. Upon any purchase or sale of land, or any investment

by way of mortgage of, or charge on, property—a fee at the

rate of 2s. 6d. for every £100 of the purchase money or money
advanced.

III.

—

Income Fees.

In respect of the duties of the public trustee acting in any of the

capacities mentioned under Division II.

Upon the annual income of the trust property—a fee at the

rate of £2 per cent, in respect of that income up to .£500, and
at the rate of £1 per cent, in respect of any excess of thac

income over £500. Provided as follows :

—

(a) where income is paid direct to the person entitled,

or to his bank, or is collected by such person, the

income fee shall not be charged in respect of that

income at a higher rate than £1 per cent. ; and

(b) except where the public trustee is acting in the

administration of a small estate under a. 8

of the Act the minimum income fee shall be

10«. 6d.

IV.

—

Audit Fees.

In respect of the duties of the public trustee under s. 18 of

the Act.

Upon the performance of any duty under that section, such

fee, not being less than 6«. or more than £6, as the public
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truBtee -hall determine in each particular caw, regard beinghad to the tame and trouble involved, the value of the estateand the other circumstances of the case.

Lorebum, C.

H- H, Atquith.

Joseph A. Peaae.
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ABATEMENT. See Mabshauino of Asskts.
general legacies, abate rateably, 486

general legacy of stock, taken at price at end of one year, 486
annuities to be valued, 486

annuitant entitled to amount of valuation less abatement, 486
notwithstanding liability to cesser, 486

«eru«, married woman restrained from anticipation, 487
time and manner of valuing annuities, 487

legacy free of duty, duty treated as additional legacy, 487
as between tenant for life and reversioner. 487
as between annuitant and residue, 488

specific fund "barged with pecific sums, deficient, 488
effect 01 lapse, 488

residue, meaning of, 488

no precedence from moral obligation to provide, 488
nor by direction to pay immediately or tiie like, 488
legacy as price for relinquishment of legal claim, 489
precedence by position of gift in will, 490

demonstrative legacy, precedence out of specific fund, 490
specific legacies, abate rateably, 490

charitable legacies, 490

ABSENCE OF EXECUTOE OB ADMINISTRATOE,
renunciation by absent executor, 55

citation before grant c t.a., 117

when letters will be revoked, 140

power to proceed in action notwithstanding, 596

ABSENT PBESONS. See Phoobdukb.

ABSOLUTE GIFT,
repugnant condition, 469

qualifying trusts, 462

ACCOUNT, LIABn.ITY TO. See Devastavit.
origin of action for account, 359

for profit out of the estate, 555
for profit arising from office, 555

on purchase of assets, 555

for losses, 555

accomplices also severally liable, 556
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ACCOUNT, LIABnilTY TO—«>.i<.

in ounying on biuineM, AM
election of beneflciari between interest and profita, U6
rule inapplicable to loan, 666

interest on balances retained, 661

except on balance due in consequence of items disallowed on
taking account, U8

or on arrears of income of tenant for life, M8
compound interest, when charged, 568, Sfi9

although wilful default not pleaded, 658
money employed in business, 639

principle upon which interest computed, 358
money invested in breach in trust, 659
rate of interest, 669

on balances, 559

on money invested in breach of trust, 569
on money employed in trade, 639

allowances, 569

none for trouble or loss of time, 560

when authorised, not Hgainst creditors, 3dO
trustee-banker, auctioneer, or broker cannot charge for business

unless authorised, 660

nor firm of which he is partner, 560
solicitor trustee, rule as to, 560

may charge profit costs in acting for cutui gue trtut, 661
cannot act for person occupying adverse position to the

esUte, 662

steward of manor, 562

professional charges, what are usual, 562
Judicial Trustee Act, 1896, s. I (5), effect of, 563

apart from Act, remuneration sometimes allowed, 563
payments to agents, 563

costs payable to solicitor, what proper to be allowed out of the
estate, 664

interest on payments, when chargeable, 666

wilful default, accounting on footing of, 566, 691

second action for, after common administration judgment, 566, 591
allegation of, to be disposed of at hearing, 566
further accounts and inquiries on footing of, 567
oonunon accovmt, disallowance of items, 567

liability, joint and several, 567

compromise with one, no discharge to others, 568

duty to keep, deliver and vouch accounts, 666

cost of taking accounts by the Court, 565

power of Public Trustee to invebtigate and audit, 666

ACCUMULATION,
trust for, when inoperative, 442, 462
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ACCUMULATIONS ACT 1902.445

ACKNOWLEDGMENT OF DEBT. Ste Likitations, Statitis ok.

ACQUIESCENCE, in devasUvi 37<*, !>

ADDITIONAL LEGACY, Ikcidk^ts of, 414

ADEMPTION
iX£ pedfio legacies, 446

by sale or disposition by testator, 446

by cbange of form, 446

by receipt of debt, 446

distinction between gift of money as invested and money
however invested, 447

effect of change of character without knowledge of testator or

independently of his consent, 447

pledging chattels, 448

removal, where locality part of description, 448

surrender of lease, on grant of new lease, 448

appointments under powers, application to, 448

by payment in anticipation, 449

subsequent gift by testator t» Iim-o jiarentit, 449

presumption of equality, 449

not applied to stranger, 449

pro tanto only, 449

no distinction between gitts of specific amount and a share of

residue, 450

nor between gifts of money and other property, 450

parol evidence admissible to show intention, 451

Bubaequent codicil confirming will, not conclusive, ' 31

both gift* must be in nature of portions, 451

differences in limitations of gifts, not material, 451

in loco pareiittB, what constitutes, 452

of legacies for a particular purpose, 452

to satisfy debt subsequently discharged, 453

payments for same purpose as legacy, 453, 454

particular purpose, what is, 453

ADMINI8TEATI0N ACTION. Bee Peoceduke.

ADMINISTRATION DECREE,
nature of, judgment for all creditors, 355

stops all proceedings, 355

after decree, plaintiff not dumintu litit, 355

affects remedy, not character of debt, 355

effect of payments after decree without order, 356

dis^'nction between decree and order for account, 356

no right to prefer after decree, 356
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AD1IINI8TBATI0N DECREB-«m/.
•Iter decree Statute of Limitations cannot be Mt up againtt

plaintiff oreditor't debt aa regard* pereonal estate, 3A7
««fM, aa regards real eeUte, 347

•fleet of s. 10 of Jodioahire Act, 1874. . 348

ADIONISTBATION EXPENSES,
first charge on assets, 309

what included under, 310

funeral expensee, 310

estate duty on obtaining probate or grant of letters, 310
•state duty on personalty subject to general power of appcint-

ment, 310

not estate duty on real estate, 310
nor on legacies payable out of proceeds of real estate, 310
nor settlement estate duty or lei<acy duty, 311
cost of obtaining probate or lett*:i-8 of administration, 312
cost of protecting assets, 312

cost of realization, 312

foreign and colonial duties, 166, 176, 312
cost of severing, appropriating and securing trust fund, 313
cost of action for administration, 312

priority of costs,

solicitor and client, party and party, 313
insolvent estate, 313

solvent estate, 314

right of personal representative to costs, 314
right of legatee to costs, 314, 489
discretion of Court as to costs, 314
unsuccessful claim or resistance, 314, 489
administration of real estate, costs increased by, 316

costs in Probate Division, 314

jurisdiction of Probate Division to charge real estate with
ooet«,314

personal estate primarily liable in absence of direction, 316
priority of coats in Chancery Division, 316

distribution ordered by Court without providing for futni*
expenses, 316

costs come out of general personal estate not primarily out of
lapsed share, 316

costs of ascertaining persons entitled to lapsed share or legaoT.
316

out of general fund, unless inquiry directed by Court, 316

ADMINISTRATION, LETTERS OF,
jurisdiction, 94

origin of, 94, 94

transfer to Court of Probate, 94
now vested in Probate Division, 94
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ADIONISTBATION, LETTERS OV—co,u.

what o«n be done before Kn«nt, 2, 96

to WuJ* extent grant relates back, 90
to whom to be (;rranted, 97

huaband, right of, 97

aa to Mparate property of wife, 97

when huaband entitled in bin marital right, 97

when he muat obtain grant of adniiniMtrotion, 97
where marriage roidable, 97

where marriage void ah initio, 9H

where maniage dissolved, 98

where wife judicially separated or has obtained protection
order, 98

where husband bankrupt, 9H

effect of liand Transfer Act, 181»7 . . 9N

DO right unless he has an interest, 99
personal represenittive of hutihand, right of, 99
heir-at-law of wife, right of, 99

widow, right of, 99

Bole adminbtration preferred to joint, 100
effect of marital misconduct, 100

lunacy of widow, 100

next-of-kin, right of, 101

according to Statutes of Distribution, 101

lineal consanguinity, 101

mode of calculating, 101

collateral consanguinity, 101

mode of calculating, 101

distinctions from rules of inheritance, 102

paternal and maternal relations equally entitled to

administration, 102

half blood entitled as well as whole blood, 102

primogeniture gives no preference, 102
right to administration follows proximity of kindred, 102

father, right of, 102

mother, right of, 102

grandparents, right of, 102

collaterals preferred to more remote lineals, 102
all in equal degree equally entitled, 102

exception to rule, 102

order of preference, 103

heir-at-law, right of, 103

contested cases mode of procedure, 103

several in equal degree, 103

power of Court to elect, 103

practice as to election, 103

no contest, grant priori petenti, 104
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ADMINIOTRATIOW. LETTKB8 0P-«^/.
to whom to b* gnuitad—n»,/.

•wle prafsmd to joint lulininiiitntioti, l(VI

gnnt not madn to more than three, IM
racept to tMtamentary Kiurdwns, 104

•dininirtr»tiononceooinmittedoth«nt in ••medegreeprecInded.lM
gnnt follow! the benefiiiu) interest, lOt

next-of-kin without intereMt, excluded, lOi
reeiduMy legatee entitled, KM
direct preferred to derivative intenet, KM

attorney of penon entitled residing abroad, grant to, 105
poeition of, KM
how discharged, KU
form of grant, KM
ceases on death of principal, lOj

creditor, right to. if no uext-of-kin tnke, 1«4^, 140
not allowed to prefer his own debt, 106
practice with regard to asuignee nf debt, 106
surety paying debt of creditor, K»6
undertaker for funeral expenses, 106

stranger, discretion of Court, for want of next-of-kin or
creditors to take, 106

receiver in administration action, 107

where next-of-kin or heir-at-law absent or unknown, admiaia-
tration ad ctJIiymdum granted, 107

bastard dying intestate without wife or child, 10"

if partly testate. ceBten>rum grant to Crown, 107
effect of the Treasury Solicitors Act, 1876. . 107
effect of the Intestates' EsUtes Act, 1884 .. 108

as to proceedings, KM
as to law of escheat. 108

effect of fiand Transfer Act, 1897 . . 108
felon convict, when entitled, 109
Public Trustee may be appointed, 109
special circumeUnces, in cases "f, under s. 73 of Court of Pro-

bate Act, 1857. .109

not restricted to insolvent estates, 109
applies to all cases where special circumstances justify, 110
not applied where insolvency disputed, unless other special

circumstances. 110

Public Trustee, when equally entitled to the grant, 1 10
when grant may issue. 111

not till after 14 days from death, 111

after three years cause of delay to be certified. Ill
small estntes, facilities for obtaining or dispensing with grant. 111

Intestates' Widow and Children Act, 1873. . Ill

estate not exceeding £100. .111
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ADinNISTRATION, LETTERS OF-mnl.
•mmll MtatM, fiusiUtiM for obUininir or di.pennog vith gr»nt-«,«f

•mot of Public TruatM Act, 1906. . 112
naval MMta, 111

w»gM and propmty of merchant Mamen, 112
dapoaita in aaTing banka for Mamen, 112
pennon or prize money of deoeMed aeumen, 1 12
prise money of deceased eoldien, 1 12
•ffeota of offloera and aoldiera not exceedinx iClOO 112

"'if,^^',,'?'*'*'"""""" "' "''"" allowance, not exc^linu-
A10U..112

sumi not exceeding £40 due from Lo.n Society, 1 l;j
•ume not exceeding £30 due from Building Society 1 l;j

nomiuationn not exceeding £100 bv depoeiton in
:"

'

truatee or Poat OHice Savings Banka, 113
Friendly Societies, 113

Trade Unions, 113

Industrial and Provident Societies, 113
fund in Court, where total asseU do not exceed £H»0 1 13

evidence of what, 114

conclusive aa to the right of reprewntation, IH
that person to whom grant iH made m next-of-kin 1

U

revocation of, 137

jurisdiction, 137

until revocation no person can act as executor, 139
no revocation unless for just cause, 2, 13U
administration improperly granted, 139

where executor willing and capable to act, 2
after executor has intermeddled, 33
without citing necessary parties, 1;J9

to other than next-of-kin, 139
to illegitimate relatives, 139
to woman not legally married, 139
to estate of living person, 139
to wrong person on erroneous construction of will, 13i»
to elected guardian, testamentary guardian not having

renounced, 139

after administration properly granted, 139
distinction between administration limited to particular

property and a general grant, 139
grant to a creditor, 140

administrator absconded or cannot be found, 140
administrator out of jurisdiction, 140
one of several administrators becoming of unsound mind, 138
sole administrator becoming of unsound mmd, 139

effect of, 141

where grant was void ab initio, 141
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ADMINISTRATION, LETTEHS OP-ew*.
leTooation of

—

ami.

effect of

—

mnt.

where grant was roid ab initio—cont.

on concealment of will appointing executors, 141

on concealment of will not appointing executors, 141

where grant was voidable only, 142

pending appeal resulting in reversal of sentence, 142

administration granted on condition, 142

effect of Court of Probate Act, ISft?, ss. 77, 78. . 142

as to bundfide payments made to or by administrators, 142

indemnity to persons or corporations making honA fide

payments or transfers, 143

ADMINI8TEATI0N, SPECIAL AND LIMITED, 116

cum ttttavMnto auntxo, 115

when appointment of executor fails, 116

during time no executor is appointed, 116

will to be proved as though probate were taken, 115

practice to make grant to person having greatest interest, 116

where several equally interested rules as in general grants

apply, 116

preference of residuary legatee, 116

residuary bequest to a convent, 116

residuary legatee being also next-of-kin, 116

citation before making grant, 117

de boni$ non, 117

upon death of sole administrator or survivor of two adminis-

trators, 117

upon death intestate, after probate, of sole executor or surviror
of two executors, 117

executor dying after acting and before probate, 117

executor dying after proving abroad and before probate here, 117
grant to follow the interest, 1 17

administrator residing out of ihe jurisdiction, 140
limited administrations, rules of Court as to, 118

citation of persons entitled to general grant, 118

no limited grant to person entitled to general grant, 118
renouncing in one character precludes limited grant in another,

118

'durante mhiore aiate, 118

effect of 38 Geo. III. c. 87, s. 6. . 119

where there are several executors and one of age willing to act, 110
where there are several next-of-kin and interests of minors

preponderate, 119

discretion in Court to make grant, 119

practice to make grant t« guardian, 119
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ADMINI8TBATI0N, SPECIAL AND LIMITED—w.,^
durante minnre aiate—cont.

as to appointment of guardian, 119

distinction between infant and minor, 1 19

who will be appointed, 1 19

effect of Ouardianahip of Infants Act, 1886 . . 1 20

mode of assigning guardian, 12U

where there are boUi minors and infants, 120
wife, a minor, 121

effect of marriage of female minor, 121

effect of coming of age of one of several minors, 121

effect of death of one of several minors, 121

liability of administrator to account, 121

to subsequent administrator, 121

to infant at full age, 121

powers of administrator, 121

of the executor of an executor, representative of first testator, 122
durante abietUid, 122

power of Ecclesiastical Court, 122

effect of "W Geo. m. c. 87 . . 122

effect of Court of Probate Act, 1 8S8 . . 122

applies to executor's executor, 122

powers of administrator, 122

to whom grant may be made, 123

when grant limited to proceedings in Chancery, 123

when grant ceases, 123

to attorney of absent executor, 124

form of letter of attorney, 124

letter of attorney may be revoked, 124

death of the executor, 124

pendente lite, 124

effect of Court of Probate Act, 1857 . . 124

rights and powers of administrator, 124

power to appoint administrator receiver of rents of real estate

Mrith power to let and manage, 12d

appeals, duration of office in cose of, 125

expedient to appoint, pending, 142

Court to be satisfied of necessity of appointment, 125

application of person not a party to the suit, 126

when application to Chancery Division to appoint receiver can be
made, 126

caveat proceedings not lit pruilen$, 126

on grant of, Chancery Division will discharge receiver, 126
leave to issue writ in Probate Division and move for injunction,

127

to whom granted, 127

remuneration, allowance of, 127

T T



642 GENERAL INDEX.

ADMINISTRATION. SPECIAL AND LIMlTED-<y>„^
ad eailUjtnda bona, 127

reasons for granting, 107, 127
""

powers of administrator, 127
Umited unta original or authentic copy of will brought into registry.

generally ad colligenda, 128
or limited to dealing with specific property, 12»

.probate of certain papers on undertaking to prove others, 128during incapacity through illness or lunacy, 128
executor incapacitated, 128
executor lunatic, 129
administrator becoming Iimatic, 129

where committee appointed, 129
where no committee, but person appointed under s. 116 of
Lunacy Act, 1890, with general authority, 129

where such person has only specified powers, 129
where no committee and no person in position of com-

mittee, 129

no new grant to other next-of-kin though lunatic not likelv
to recorer, 129

one of joint administrators becoming lunatic, 130
umited to specific effects, 130

exceptional, 130

e.g., to cestui que trutt after death of trustee, 130
te effects in a particular country or place, 130

limited to specific acts, 130, 139, 140
reyirol of representation necessary for performance of single act.

or to commence or substantiateproceedings in Chancery. 131

ADMINISTRATOR.
estate and power of. See Rephesbntativi:,
security required of. See Bokd bkquiekd of Administeatob
duration of office of, 2

-ai^-iwiBTBATOB.

liability of as trustee, 3

ADMINISTRATOR DE BONIS NON. See ABHnasxHATiOK, Speciai,AND Limited,

when to be appointed, 117
title of, to assets, 197, 212
contracts enforceable against, 213
contracts enforceable by, 213, 286

ADVANCEMENT. See Ademptio.v
; Satisfaotiok ; Statute of

iJMTEIBTJTIONB.

ADVERTISEMENT FOE CLAIMS, 319, 349. 478
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APFIDAVIT FOB INLAND EEVENUE. Set Dkath Drras.
diaoloflure of oootenta, 193

production on tubpcma, 193

statement in, sofBcient acknowledgment of debt, 396

AFTER ACQUIRED PROPERTY,
effect of covenants as to, 531

AGENT,
employment of, 564, 373

payments to, 363

indemnity against acts of, 387, 374

applying for grant of administration to deceased foreigner, 161

of executor de ion tort, 39

of husband and wife, receipt by, reduction into possession, 292
one of several representatives not agent for others, 224

AGRICULTURAL HOLDINGS (ENGLAND) ACT.
as to buildings and fixtures, ''ci, 244

as to distress for rent, 274

ALLOWANCES. See Account, Liability to.

ALTERATION IN WILL, proof of, 73

ANUILI.ART GRANT OF ADMINISTRATION, 131

duty of ancillary administrator, 131

ANI1£ALS,
legacy as a provision for, 407
/tree naturw, property in, 226

domestic animals, property in, 226

ANNUITY. See Leoaoiis ; Abatxiient.
granted with words of inheritance, 246

|

depending on a freehold interest, 243

depending on a chattel interest, 243

arrears of, do not carry interest, 483

appropriation of fund to provide for, 481

gift of, for life only, 480

APPEAL. See Probate.

effect of revocation of probate or letters pending, 142
effect of, on appointment of administrator pendente lite, 123
from order on originating summons, 392

from Probate Division, 67

from County Court, 68

APPOINTMENT,
effect of s. 27 of Wills Act, 511

order of application of fund in marshalling assets, 499
what sufficient to show intention to exercise power, 499
what amounts to revocation of, 38

Tt2
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APPOINTMENT-cro*.
when appointed fund aweto for aUpurpow. MO 512

d«hnct,on between power and property. 4TO
'
^

lapw under testamentary appointment*, 416
election under teefaunentary appointmenta. 422I^gn will made in exerciae of power. See Dowoa.jnU in execution of power, probate of. 83. 164. 158
rule as to ademption applies to, 448

APPOBHONMENT,
at common law. no apportionment, 277
Apportionment Act, 1870. .277

applies to specific devises and bequests, 279
not to purchases and sales by trustees cum diyidend 279not to r«nt payable in advance. 279

'

meaning of trading company, 280
meaning of other periodical payments, 280
no application to profits of private partnership, 80bonus distributed as dividend, 280
no application to fines, reliefs, or heriots, 281
Of rent, on assignment of part of reversion, 272

APPBENTICESHIP DEED,
liability under, 360

APPEOPEIATION
to provide for legacies. See Lboacibs.
of residue in specie, 502
by representative, in specie, to satisfy his own share, invalid. 199

AEBITRATION,
power to submit to, 220
effect of submission. 386
evidence of no assets should not be rejected. 386
form of award determines liability of representative. 386

ABEEAEAGES. SeeEstrr.
right of wife on surviving husband, 291

to rent, 291. 292
to pin-money, 295

of interest. See Limitatiows. Statutm of.
of annuity do not carry interest. 483

ASSENT OF EXEOUTOE. S« EEFtmDmo Lioaoies.
necessary to complete legatee's title, 473
before assent, legatee has inchoate transmissible right 474

«««C"tor may maintain trover or trespass against legatee 474
•ftor assent, legatee may maintain action atUw474

deed of assignment of leaseholds, not neoess^rv 474
has relation to time of death, 474
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ASSENT OP EXECXJTOB-wii*.
effect of Land Transfer Act, 1897, as to real estate, 474
may be express or implied, 476

assent to particular interest, assent to remainder, 476
assent to part of residue, assent to the whole, 476
assent to particular chattel, not assent to others, 476
payment on account, not assent to whole legacy, 476

must be unambiguous, 476

subject to condition, 477

before probate, valid, 477

of one of several executors, 6u£Bcient, 22-t, 477

executor legatee, possession of, referable to representative character,

477

on renouncing cannot assent, 477

executor trustee by assenting constitutes himself trustee, 478

executor trustee, selling or mortgaging, inference, 478

ASSETS, DETOLUTION OP,
chattels personal, 226

chattels animate, '16

domestic animals, property in, 226

animals /crce naturae, property in, 226

animals owned ratimte privilegii, 227

chattels vegetable, 227

when severed, 227

trees sold or reserved by tenant in fee simple, 228

trees sold by tenant in tail, 228

particular tenant impeachable ol waste, 228

trees not timber, 228

timber, what, 229

waste in cutting trees, 230

emblements, meaning of, 231

representative of tenant in fee not entitled to as against

dowress, 232

nor against surviving joint tenant, 232

nor against devisee, 232

extends ou determination by act of Qod to every

uncertain estate or interest, 233

right of lessee under 14 & 15 Vict. c. 25. .233

includes right of egress and regrees to out and cany
away, 234

chattels inanimate, 235

heirlooms, what are, 235

rights of owner, 236

ornaments of bishop's chapel, 237

fixtures in parsonage house, 237

fixtures, what are, 237
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ASSETS, DEVOLUnON OP-co„/.
oluitttta penonal—con<.

obttteU inanimate—«on<.
fiztnrem what are—con^

trade fixtures, 237
flxhue. annexed for domestic oonrenienoe or ornament.

effect of bargain between the afflxere us regard, a
purohaaer of the knd, 238

8 « »

hire purchaae agreementa, 238
annexation, what oonetitutee, 23»

<»«ttela real, 244

dietinction between, and freeholds, 244
cannot be made transmieeible to heirs, 245
diBpoeition amounting to estate tail in freeholds gives wholeinterest in personalty, 245
when words of limitatioi. construed as words of purchase 24*annuities which do or do not descend, 245

?««"»«». 24S

granted with words of inheritance, 246
not affected by Land Transfer Act, 1897 246

derived out of and depending on a freehold interest, 245derived out of and depending on a chattel interest, 245estate pur autre vit, 246
devisable by 1 Vict. c. 26. .246

«i"f
'^'"^

T"^"** •=^'«~We as asseto by descent, 246

Tn::;au;.2t""'^"^' ^^ occupant.^istHbutare.s

next';iTt:r:T^t::^^'^* - »- ^-^ ^. ^^^

personal estote of deceased patron, 247
•o if deceased patron was prebendary, 247
on death of bishop. King presents. 247
death of grantee of next presentation, 247
death of incumbent owner in fee of advowson. 247
aeath of patron of donative benefice, 248
during vacancy of parsonage, 248
non-admittance before death of patron, ordinary may elect 248•tares in public companies, 248 ^ *

an«ng out of land of certain companies, real estate. 248

estates held as secunty, 248
statute-merehant, 248

• statute-staple, 248
elegit, 248

,
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ASSETS, DEVOLUTION OF-r,mt.
Mtatw held u security—ron/.

sarpla* prooeedn on sale by mottgagee. 249
before death of mortgagor, 249
after death of mortgagor, 249

quality of mortgagee's estato ascertained at his death, 250
merger. Stt Mkboer.
equitable conversion. See Convbksion, Equitable.
partnership assets. See Pautneuship.

personal estate, in absence of agreement, 262

ASSETS, FOREIGN. See Domicil ; Fokbiox Assets.

ASSETS. LEGAL AND EQUITABLE,
equitable assets, no priority among creditors, 344
legal assets, what are, 344

equity of redemption, 345

purchase money under contract for sale of land, 344
portion of a deceased younger child, 345
money due to mortgagee in fee, 345

reversionary interest in settled fund, 345
equitable assets, what are, 345

proceeds of land devised to executors to be sold or devised to be
sold by executors for payment of debts, 345

land under 3 ft 4 Will. IV. c. 104 . .345

property appointed by will under a general power, 346
separate property of a deceased married woman not strictly equitable

assets, 337, 346

ASSETS, MABSHALUNG. See Mabshaixiko of Assets.

ASSETS, EIGHT OF CREDITORS TO FOLLOW,
notwithstanding no claim under advertisements, 350

distinction between legal right to be paid out of assets and equitable

right to follow assets in hands of legatee, 351

in action against legatee equitable defences may be set up, 352

personal representative not necessary party to action, 352

against fund standing to separate account, rateable proportion, 352

»ecM, fund set apai-t out of Court, 353

right of mortgagee of real estate against residuary legatees, 353

right of mortgagee of real estate against other real estate, 354

distribution of undischarged deceased bankrupt's estate before inter-

vention of trustee in the bankruptcy, 353

ASSIGNMENT OF LEGACIES,
equitable choses in action, assignability of, 528

subject to prior equities, 528

notice, effect of, 528

on priority, 528

on relative position of personal representative, 529
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ASHONMBNT OP LE0ACIE8-«««.
notioB, tthet ot-oont.

whan no troatec in •ziatonoe, 629
whew then are leveral tnuteea, 529

^

notice to <me only, A29
ejfect of hia death after aeoond aaaignment, A29
elfcct of hia death before aeoond aaaignment, 529

aeveral exeoutora, diatinction aa to, 530
law of England determinea priority, 530

debtor to eatate muat contribate before claiming benefit. 530MMgnee or mortgagee in no better poaition, 530

'"7Z':iXr^ ""''"''°*' " *" .«er-«H,«inHi property,

coatody of dooomenta of title, right to, 532
marriage, effect of. See Husbawd aot) Wot.
bankruptcy, effect of. See BAjnoivncT.

ATTACHMENT,
for diaobedience to order of Probate Diriaion, 53, 70
for diaobedience to order of Chancery Diviaion, 569
in caae of a married woman, 569

ATTESTATION. -Stee Probate ; Will.

ATTESTING WITNESS, gift to,

WUla Act, 1837, a. 15 .425
gifta to, or to wife or huaband of, void, 425

notwithatanding other aufficient witnesaea, 425
CTidenoe that additional name added aa witneaa 426
name added not aa witneaa excluded from probate, 426
of aame inatrument conferring benefit, 426
republication, effect of, 426
eubaequent marriage of legatee to atteating witneaa, 426
mtereet given must be beneficial, 426
oonatrucUon, effect of void gift on, 426

ATTOBNET,
gnuit of lettera to, 105, 124
liability of attorney administrator, 105
diacharge from principal, how obtained, 105
grant ceases on death of principal. 105

BAILEE,
implied obligation of, survives, 359

BALANCES,
liability for interest on, 557
rate of interest, 559
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BANKEB,
Kgant to noeive moatj, 474, 477

BANKBUPTCT,
relation Uok to act of, 432
property which Teete in trustee in, 432

not mere poeeibility of interest, 432
power of dispontion of baukrupt until trustee interrenee, 433
aa to giving notice, trustee in similar position aa assignee for value.
433

title of trustee subject to equitiea subnsting at commencement of,
434

cannot obtain priority by notice over prior equitable mortgagee,

second bankruptcy, effect of, 434
dose of bankruptcy, effect of, 434
adminiatration in, under a. 124. Het Pkoceoubi.
distribution of asseta without notice of, 134, 427
of Burrivuig partner, administration of joint asaeta, 198, 868, 499
consolidation, with partnership proceedings, 499
of repreaentatire does not affect asseta of testator or intestate, 198

BASTASD,
death of intestate without wife or child, 107
grant of administration to estate of, 107

BENEFICIAL OWNEE, representative conveying as such, 21«

BILLS OF EXCHANGE ACT, 1882,

sections affecting representatives, 218

BISHOPS CHAPEL, omamenta of, 237

BLANKS IN WILL, 79

BLIND PEESON, wiU of, 17

BOND BEQUIBED OF ADMINISTBATOB,
statutory provisions, 132

form of, on grant to creditor, 332

given to judge of Probate Division, 132

with one or more sureties, 132

Treasury solicitor cr solicitor of Duchy of Lancaster excepted, 132
Public Trustee excepted, 610

penalty of, 132

more bonds than one to limit liability, 133

after part administration, 133

mode of enforcing, 133

condition of bond, 133

what amounto to breach, 133

bankruptcy of deceased and distribution without notice, 134
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BOND BBQUIRED OF ADMlNISTRATOE-cw/.
Court may dispraM with auntie* but not with bond, 134

applioationa to diapenae diaoouraged, 134
guanuitee aooiety aa auretjr, 134

juatifying auretiea, 134

auratiea cannot ba aubatituted, 13A

atteatation and preparation of, 13A

fortign auretiea, when allowed, 13A

BONUS, whether to bo treated aa income or capital, 280

BBEAOH OF PROMISE OF MABRIAOE,
apeoial damage to property of promiiee, 2M, 360

BREACH OF TRUST. 8tt Account. Lwbilitt to ; Devastavit.

BUSINESS. See Accoujrr, Liability Ta
liability of representative de bonii j/roj)rii» in carrying on, 381
indemnity of repreaentative in carrying on, 381

righta of creditors of deceased and of repreaentatlTe respectively, 3N:i

V.

CANCELLATION OF WILL, .sw Will.

CAPITAL, when it passes by gift of income, 480

CAVEAT,
not lit pmdifu, 126

person entering, liability for costs, 88

C'UARGE OF DEBTS ON LAND,
when it oonfera power of sale, '20o

order in adminiatration of assets. 494

CHAEGINO ORDER, effect of, 336

CHARITABLE BEQUESTS. .S«. Pbkpetcity.
what are, stat. 43 Kliz. c. 4 . . 429
Mortmain and Charitable Uses Act, 1888 .429

four principal divisions, 429

religious purposes, when charitable, 429, 433, 440
objects of general public utility, not necessarily charity, 429
purposes of liberality and benevolence or private charity, 429
bequests combining charitable and purposes not charitable, 430
portion of income for definite purpose failing, 431
general charitable intention, but particular application fails, 431
to particular charity which had ceased to exist, 431
abatement of, 490

assets not marshalled in favour of, 492
gifts to person as holder of an oflBce, 440

to the vicar and churchwardens, 440
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OHATTELS PEESONAL. Sr^ Amrts, Divotimow or.

CHATTELS BEAL. «« Amrh, Dmtolittio!! or.

CHILDREN,
•ignifioation, M.'i

inunadiate gift to, iH3

gift to, at future period, 643

gift to, in remainder, M4
poethumoua child. Srr Pobtuumoi's Child.
ohild «n i>rntrt m mfrt, when entitled, .'H4

deTiae to a nian and bin children,M
legacy to a man and hia children, 544

legitimacy, rules aa to, MA
gift to future illegitimate children, 441, 345
children of foreigner, 545

younger children, signification, 54U

CH08ES IN ACTION. 8tr Apportionmknt ; Assiowuknt or
LiOAcns; Coirmrourr Istbrksts; Copybioht; CoviNAjfTB:
Husband AKD Win ; PAraNTRionr; Rktt.

rights accrued in lifetime of deceased, '204

tx contractu,

rights founded on contract or duty, survive, 264

unless founded on personal considerations such as

principal and agent, 2(V4

master and servant, 284

apprenticeship, 2&4

liiorary composition, 264

action for account, origin of, 265

ex delicto,

at common law did not survive, 265

as to injuries to personal estate by statutes of Edw. III.,

265

distinction between slander of title and defamation of

character, 266

distinction between breach of promise of marriage and
special damage to property arising therefrom, 266

not for damage consequential to injury to person, 266

jurisdiction over money paid into Court in personal action,

266

as to injuries to real estate by 3 & 4 Will. IV., c. 42. .267

damages recovered for injury to laud, personal estate of

person who recovered them, 267

remedies for personal injuries 267

by Fatal Accidents Act, 1846. .267

action under the Act no bar to action by personal

representative in respect of assets, 268
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CH08BS IN ACnOS-tomt.
li^U MMTOfd in UfeUnw ot dMMuad-«oNl.

n Mitto tomt.

rwnadiM for |wnonia inJuriM—coM.
bjr Employtn' LUUlitjr Aot, 1880. .280
bj Worknmi's ConptiiMtion Aet, 1906 . 209

okim nndar Aot withdnwn no bw to mbMqiwnt
Mtioa..271

right! accmod aflor desth of dwMMed. 2M
dunmg* to proportjr, 2M
right to tuo in roprewntatire oh«ncter, 286

dminittntor dt bimi* mom ahoold m* in rapraMntatiTO
character, 286

contract by one repreMntatire girea no right of action to aU.
286

»et-o(f and oounterclaim involved, 286
money wrongfully paid away to be redaimed in repreeen.

tative character, 287
effect of Order 18, r. 6, and Orfet 3, r. 4 . . 287

rights of action on oontracta accruing after death, 287

CITATION, 110

practice «a to, 110

diapeneed with, when, 110
p«raon entitled to grant, lunatic, 110
before grant eum tettuvmtto anuexo, 117
rulea as to, on grant of limited administration, 118
in contentious business, 137

CrVIL 8EBVANT8, representotiou to, wher« unnecessary, 112
CLAIMS, appearance on in chambers, 497

CLASS GlPra See Lapse.
substitutionary gift to issue, following, 416

CODICIL. SteVfiLL.

COLLECTINO EFFECTS. SmInvektoev; Ekmvib.
duty of representative as to, 308
administration «</ cvlligemia bona, 309

COLONIAL PBOBATES ACT, 1892 .154

COMPANY,
appointment of, as executor, 41
effect of dissolution, 42
shares in, personal estate, 248

. jwer to transfer shares in, 224
rights of shareholders in, 248
liabiUty of representative of deceased shareholder, 348, 362
mdemnity on sale of shares, 369
proof in respect of calls, 330
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CX>iCPB0ia8E, power to. S'iO

OM ttwntor c«nuut diMlurg* himwU by accounting to th« othar,
221

powwr of on* exocutor to oompromiw with co-exMutor, 221
compromiM of cImui agminat ona, no diMhargv to tho other, 468

OONCEALICENT OP WILL, ramedr, (tt

CONOUBRENT LE0ACIE8, 412

OONDinON AGAINST ALIENATING OR SUB-LETTINO.
when binding on repraMntatire, 21H

CONDITIONAL DEVISES AND BEQUESTS,
impoaaible oonditiona precedent, 4&1

diatinotion batwaan bequoata of paraonalty and dariMa of realty,
464

H to real aetata, atrict oomplianoe with condition precedent, 464
•a to paraonal eatata, ey-pre$ aomatimee permitted, 464

what mattera may be diaregaided, 464
time obaenrance may be material, 466
ignorance of condition, no exoiue, 466
executor owea no duty to give notice, 466

impoaaible oonditiona aubaequent, 466
void, aa to both real and peraonal eatate, 466

illegal oonditiona precedent, 467
if malum in $t, void, 467
if contrary to rule of law, 467

deyiae, void, 467

bequeat, condition alone void, 467
illegal conditions aubaequent, 468

void as to both real and peraonal eatate, 46»
gift over too remote or repugnant, 468
oonditiona reatraining alienation, 469
conditional limitationa on alienation, 469
forfeiture on bankruptcy, 469
forfeiture on marriage, 470

abeolute interest may be given over before time of poaaaaaion,

gift over if donee diea without disposing, bad, 470
want of gift over, condition not necessarily in terrorem, 470
conditions in restraint of marriage, when valid, 470

legacy to executor, 471

implied condition that he acta as such, 471
presumption, when rebutted, 471
parol evidence, admissible, 472
unequivocal intention to act, sufficient compliance, 472
direction for " handsome gratuity," void, 472
direction for " reasonable remuneration," valid, 472
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CONDUCT OF PROOEEDINOS, concurrent action.. 694

CONFIDENTIAL POSITION. «« Fiduciary Hei.atiox.

CONJOINT WIIXS,

CONSANGUINITY, mode of computing, 101

CONSOLIDATION OP ACTIONS. 694

rONSUMABLE GOODS, gift of, 410

CONTINGENT BEQUESTS. Sfe Vested aicd Contikoeot Bewebts.

CONTINGENT DEBTS. See Debts; Notice.

CONTINGENT INTEEEST8.
transmissible to representative of person contingently entiUed, 287

exceptions, where existence is essential part of description. 288
mere expectancy or possibility, 288

agreement relating to mere expectancy or possibiUty transmissible,

CONTINOENr PBESUMPTIVE BEVOCATION OF WILL, 31,;J7

CONTINGENT KEMAINDEB. See Merger.

CONTINGENT WILL. 36

t^ONTBACT.
as effecting equitable conversion. See Conversion. Equitable
to make a will, 8

when specifically enforced. 8
when damages recoverable, 8

CONTEIBUnON,
between joint contractors, 366
between joint judgment debtora. 366
between tort/ea»ur$, 377

co-trustees, 378

trustee beneficiary. 378, 680
between sureties, 322

CONVENT, GIFT TO. See Religious Orders.
residuary bequest to. grant of administration c.t.a., 116

CONVERSION, EQUITABLE. S« Residue.
legal devolution not altered by mere direction in will, 263
equity considera as done what ought to have been done. 263
money directed for purchase of land. 264
land directed to be sold, 264
election by beneficiaries to retain. 264

evidence of intention to elect. 266
who may elect, 266

contingent election. 255
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CONVERSKIN. EQUITABLE-coh/.
undisposed of proceeds of real estate go to heir, 2o«
undisposed of real estate purchased goes to next-of-kin, 256
heir becoming entitled to i^rsonal estate, devolution, 236
next-of-kin becoming entitled to real estate, devolution, 256
will may determine not merely quality of estate but person to take
256

mere intention t« exclude heir insufiScient, 257
similar principles applied to mixed fund, 257
title of residuary legatee, 257
estate of vendor after contract, 25«

estate of purchaser after contract, 25H
effect of cancellation of contract after death, l!."8

effect of failure of pui -ser to complete, 259
ademption of devise bj ntract for sale, 259
option to purchase, relation back, 259

heir or devisee entitled to renta ui.til option exercised, 269
application of doctrine, restricted, 259
effect of exercise of option in lease, 260

contrary intention, may be inferred from will, 260
order for sale in administration action, effect of, 260
order for sale of infant's real estate, 261

orders under Lunacy Act, 1890. .261

order for sale for limited purpose, 261

sales under compulsory powers, 262

money paid into Court under 8 Vict. c. 18. .262

distinction between h. 69 and s. 76. .262

tOPYEIOHT,
duration of, 281

in books, 281

in dramatic and musical composition, 282

in engravings and printa, 282

nature of property in unpublished works, 282

effect of death of author before agreement with publisher com-
pleted, 282

proprietorship in letters, 282

COPYHOLDER,
liability of estate of, under custom to repair, 360, 380

CORONER'S INQUEST, cost of, 305

CORPORATION. See Exbcutob.
choses in action of corporation sole vest in personal representative, 285

except by custom, charter or statute, 285

CORPSE. See Funeral.
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COSTS. See ADutsivnuTiotf Exnvasa
P«>«»edingg in Probate Division, 86. 315

rule of Prerogative Court, 86
Judicature Act, 1890, s. 5. .86

on trial bj- jury, 86

"SZ-Xer' " "'"" '"" "^—».-»,
proceedings for revocation of probate, 86
rulee by which Court is guided, 87

^"Jrl^ud'sT"'^*
"""*'°'^ " '^^'^ " "»"-*-

executorpr,m4>ace justified in propounding will 87will lost th„^h negligence of exeir. 87
successful legatee propounding codicU, 87
of interveners, 88
defendant cited but not appearing, 88
person entering caivat, 88
cost* ordered out of particular portion of the estate 88 3Hm absence of particular direction, 88

' *

''S:'8t3t*"''^^'''''«-^---<>'adn.inistra-
proceedmg, in (^cery Division. &« ADMimsTiUTioK Expenseson judgment against future assets, 323

ii^PEWSES.

rule as to. on originating sununons, 589
cf provmg original will relating to real esUte after notice. 93

COUNTY COUET,
jurisdiction u Court of Probate. See Probate
junsdichon in administration pit)ceedings. 597
appeals ftx)m, 68 « .

""•

"COUSINS," signification, 549

COVENANTS. See LixBiLmxa.
covenantB real, run with the land. 271

brea<A before death, substantial damage after. 271broach before death, ultimate damage also before, 271right of grantee of reversion under 32 H. VIII c 34 272nght of representative of lessee under 32 H. Vm c 34 272nght^of rep^sentative of lessor under Land Transfe;rct;,897.
.

options in leasee, as running with reversion. 272
rights of lessee and lessor under Conveyancing Act 1881 27<«coUateral covenants do not run with the laS 272

covenants in leases, liability under, 348, 361
covenants, form of, after decro« f«, ».,«_•«

repmentative, 361
'" "^^^^ performance against
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COVENANTS—foH<.

restrictive oovenants, indemnity against, 361
for quiet enjoyment, what amounts to breach, 361

CBEDITOB. See Debts.

grant of letters to, lOo

effect of being appointed executor, 459

CREMATION. See Fcseral.

CEOWN. See Administration, Letters of; Bastard; Debts;
Escheat.

King appoints persons to offiriate as executor, 41

CUMULATIVE LEGACIES. See Legacies.

CUBBENCY, in which legacies are paid. See Legacies.

DAMAGES. See Choses in Action ; Liabilities.

for injury to real eHtate, 267

for tori, 265

title to recoup in damages, 61, 141

DEAF AND DUMB, capacity to make will, 17

DEATH DUTIES. See Administration Expenses ; Legacy Duty ;

Succession Duty.

charged and paid on affidavit, 163

certificate that affidavit has been delivered before grant of probate or
administration, 163

official instructions as to, 163

estate duty, 164

property passing, what included in, 161

aggregation, 164

settlement estate duty, 164

accountable persons, 16d

foreign assets, deductions for realising, 166

colonial duty, deduction in respect of, 176

income and interest, 167

funeral expenses and debts, allowances for, 167

interests in expectancy, 167

when duty due, 168

additional duty, 168

interest on duty, 168

real property, instalments on, 168

annuities, instalments on, 169

penalties, 169

rates of estate duty, 160, 170

rate of settlement estate duty, 171

exemption from duty, 171

. U U
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DEATH DUTIES—«>«<.

affidavit for Inland Bevenue, 172
forms in use, 172, 173, 174 v '

statement of requirements for original gnmts, 174
foreign moveable property when included, 174, 175
foreign immoveable property, 173
debt for which deceased was surety, 176
iuter virot gifts, 176

corrective affidavit, 177

certificate of discharge for estate duty, 177

DEATH, presumption of, 71, 413

DEBTS. See Liabilities.

origin of action for, against representative, 339
order of priority, 318

Crown debts, precedence, 319
due to Crown by record or specialty, 319
by simple contract, 319
aCTortiomnent of assets in giving effect to preference. 319
credit for probate duty considered Crown debt, 320
Crown s priority transferred to surety on payment, 320

preferential debts, by statute, 320
•»>. o^

sums due from deceased oveneer of the poor, 320
sums due from deceased officer of Friendly Society, 320
regunental debts, 321
sums due to Metropolis Paving Commissioners, 321
preferential payments in bankruptcy in administration byCourt of insolvent estateo, 321
sums not exceeding £100 in respect of workman's oom-

pensation, 322
~««ub sum

judgments, 322

distinction between iudgments ^covered against deceasedand agamst representative of deceased, 322, 323
ui administration by Court of insolvent estates, 324
Oate of judgment, 324
jurisdiction of Court in dating judgments, 324
leave to issue execution, when necessary, 325

prioi% Sl?°*
*° judgment against representative, 325

efTect of Land Charges Act, 1900. .322, 323
surety paying judgment creditor retains priority, 322

agwnst estate of principal debtor, 322
against co-surety for contribution, 322

judgment for damages for injury to real or personal estate

«T ''^t""^''
<'°°*'«t debt of deceased wrongdoer, 324Sims payable under Ecclesiastical Dikpidation Act, 1871 .

»
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DEBTS—eolJ^

order of priority—eon f.

recognizances and statutes, 326
nature and priority of, 326

specialty and simple contract debts, 326
priority of specialty, formerly, 326
Hinde Palmer's Act, 1869. .326

rent has no longer priority, 327

voluntary bond or covenant postponed to debt for value, 327
except on assignment for value, 327

13 Eliz. c. 5 operates in favour of voluntary creditors, 327
voluntary debt, priority to interest under Order 55, r. 82 . . 328
payee of promissory note without consideration has no

claim, 328

payee of bond ex turpi cau$a has no claim, 328
voluntary creditors rank pari pauu with creditors for value

in administration by Court, 328

contingent debts, 328

distinction between future and contingent debts, 328
until contingency happens, may be postponed, 328

effect of s. 10 of Judicature Act, 1873. .329

administration by Court of insolvent estates, 329

secured creditors value securities and prove for balance,

329

all creditors paid rateably, 329

voluntary creditors and creditors for value rank pari
patau, 329

contingent creditors may prove, 329

doubtful whether Crown's priority affected, 330
estate insolvent owing to costs of administration, 331

presumption that all debts are paid, when it arises, 4, 208

DEBT, PROOF OF,
where there is a contest, 337

where there is no contest, 357

when Statute of Limitations may be set up and by whom, 357
personal representative not bound to plead the statute, 356

when creditor excluded from benefit of judgment for administration,

351, 352

evidence in support of, what sufficient, 372

DEBTOR TO ESTATE,
must contribute before claiming, 457

effect of being appointed executor, 458

DECEIT, ACTION OF,
not maintainable against representative of wrong-doer, 375

DECREE IN EQUITY, EFFECT OF. See ADMnnsxEATtow Dbcrix.

DELEGATES, Court of, 67

UU2
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DELEGATION,
of powtr to make will, 9
of power to ntoke will, 9
of pow«n of penonal repreMntatiT*, 215

DEMONSTRATIVE LEGACY. fl^LiOACiM.
•Iwtemaot of, 490

"DESCENDANTS," ngnifictioii. MA
DESTRUCTION OP WILL. Bee Will.

DEVASTAVIT. S«e Aocotot, Lubiutt lo.
miMpplioation of aneta, ATI
negligent adminiitration, 571
when negligence of one will chaige othen, 672
tandard of dtity, 573
inyeatment of truat funda, 574
man of judgment, 374
felonioua acta of serranta, 574
remuneration doea not increaae liability, 574
indemnity against acta of agenta, 574
advice, prudence in acting on, 674
agents, employment of, 674
•olidtor, receiving purchase money, 576
polij of asauranoe, money received by banker or soUdtor, 577
Trustee Act, 1893, s. 24, effect of, 578
benefidary instigating, requesting or consenting, 578

effect of Trustee Act, 1893, s. 45. .578
TCrtraint on antidpation, removal of by Court, 679

no contribution to truatee benefidary, 680
Statutes of Limitations, benefit of, 580

•nalogy of statute 21 Jac. L inappUcable to, 404
effect of Trustee Act, 1888, s. 8. .681

relief under Judicial Trustee Act, 1896, s. 3. .581
instances where Court has given relief, 582
instances where Court has refused relief, 683

foHowing trust funds, right of benefidary to, 684
trustee mixing trust funds with his own. 684
unauthorised purchase by trustee, 584
money standing to banking account of trustee, 684

rule in Clayton's eate inapplicable, 584
claim for, barred after aix years, 403

when statute cannot be set up as a defence, 403
DEVISE, residuary, spedfic, 411

DIRECTION TO SETTLE. &e Lapse.

DIRECTORS LIABILITY ACT, 1890.
liability for negligence, 376
contribution, 378
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DISCLADIEfi,
gifte distinct, legatee may diaclaim onerous, 420
aggregate property, what amounts to, 420

general devise and bequest, 420

leaseholds given upon same trusts as freeholds, 421

DISCBETION, when interfered with by originating summons, 592

DISTRESS. SttBMSJ.

DISTRIBUTION, STATUTES OF. See Statutm ot Distbibutiow.

DISTEICT REOISTEY, See Peobatb.

DIVIDENDS. See Appoetioiucbnt.

DIYOBCE, effect of on right to administration, 9ti

DOCUMENTS UNATTESTED,
nfeired to in will, 9, 40

effect of republication of wiU, 9, 40

DOMICIL.
nature and acquisition of, 144

difference between, and nationality, 144

difference between, and residence, 144

what it is, 144

no man can be without, 144

domicil of origin, 144

legitimation, 144

right of child legitimate according to father's domicil though
illegitimate by English law, 145

distinction between testate and intestate succession as to

real estate, 145

domicil of choice, 145

burden of proof on person alleging change, 145

what constitutes change of domicil, 146

how intention inferred, 146

of minor, 146

of lunatic after minority, 146

of minor during widowhood of mother, 146

tutor cannot change domicil of pupil, 147

of wife during coverture, 147

on death of husband, 147

on separation, 147

matrimonial contract not affected by change, 147

consular office in foreign country, 148

military service of the Crown, 148

dutitM uucessariiy requiring residence for indefinite period, 14S

Anglo-Indian domicil, 148



662 GENERAL INDEX.

DOinCtL—font
nature and acquiaition of—e»ii<.

fMidenoe in China, 148
in Egypt, 148

in ez-temtorial oonununity, 149
conrentiona negatiTing aoqni«tion of domidl, 149

application of law of, in adminiatration of aaaeU, 149
moreable propertj, aucoeaaion to, 149
inunoreable property, aucoeaaion to, 149
peraonal property wherever aituate foUowa the peraon, 149
e£fecta of deceaaed, aaaeta whererer aituate, 150
foreign repreaentatire to act here muat obtain npreaenUtion in
Probate Diviaion, 100

juriadiction to adminiater independent of lex domiciUi, 140
Engliah law adopta kw of domicil at death, 150
adjudication by Court of domidl nntU reyeraed by aame Court

concluaive, 150
Ifx fori m- Hta obaerred in adminiatraUon of aaaeta amonff

creditora, 151
-"luinr

aU creditora treated equaUy aubject to what prioritiea the Itxforimay give them, 151
^

duty of anciliary adminiatrator, 151
adminiatration decree of Engliah Court not limited to Encliah

aaaeta, 152 *

diacretion in Court to diatribute or to remit to forum of domidl
for distnbution, 152

effect of a diapoaition invaUd by the law of domidl, 152
leaaehold and freehold property governed by the lex loci. 153
law of domidl not neceaaarily general law, 153

may be a particuhtt law applicable to foreigners, 153
effect of law of domicil of choice being accordine to

nationality, 153
claim of Crown on death of baatard, 154

appUcation of kw of, in granting probate and lettera of adminiatra-
uon, 154

foreign repreeentative in order to act muat obtain representation
here, 154

English Court will not administer in absence of Engliah repre-
sentative, 154

or
eflec* of seaUng Irish probate or letten of adminiatration, 154
effect of sealing Scotch confirmation, 154
effect of Colonial Probates Act, 1892. . 154
jurisdiction to grant probate or administration, 155

must be property within jurisdiction of Probate Division,
155

not affected by Finance Act, 1894. . 155
foreign will dispodng of property here must be proved here,
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DOinCIL—ront.

application of law of, in granting probate and letters of adminit-
tniioa—cmi.

mode of proving foreign will, ISi

oodiciU to will proved abroad, IM
will in a foreign language, IM
Court gtiided by law of domicil in deciding aa to validity of

inatrument, 156

Lord Kingadown'a Act, 157

will of British subject made out of the United Kingdom
(s. 1). 137

will of British subject made within the United Kingdom
(s. 2), 137

effect of subsequent change of domicil (s. 3), 137 .

saving of wills valid if Act had not been passed (s. i),

138

wills made in execution of powers, probate of, 138

testamentary appointment must be proved, 138

construction governed by law of instrument creating

power and not by law of domicil of testator, 138

formalities of power, when foreign will must comply
with, 138

general bequest, when it operates as a valid execution

of a general power, 139

will of married woman not in form required by law of

domicil, 13!>

limited grant of administration, 139

principles on which grants of administration are made, 160

grant to person entitled by law of domicil, 161

limited grants where powers given by will fall short of

powers of English executor, 160

general grant where foreign grant limited in time, 161

probate, as executor according to the tenor, 161

when Court will not follow grant of foreign domicil, 161

agent applying for grant, 161

evidence of domicil not required if no question raised, 162

decree of Court of domicil conclusive as to title to administer,

162

DONATIO MORTIS CAUSA,
attributes of, 300

coupled with a trust or the performance of some duty, 301

delivery, what sufficient, 301

negotiable instruments payable to order, 301

cheques payable to donor or order, 301

mortgage deeds, 302

bond, 302

policy of assurance, 302



664 GENERAL INDEX.

DONATIO MORTIS CAUSA-cout.
bftakan deponi note, 302
port offio* MTinga Uuk depout book. 302
Voadaaorj note or ohoquo of donor, 302

<ii«M»ooe betwera, and legMy, 303
rwtmbUno* between, ud legacy, 303
•videnoe to eeUbliah, 303

DOUBLE OB CE8SATE PROBATE, M
DOUBLE P0BT10N8, pt.«uaption «g«n.t. 419

DOWEB,
legacy in lien of, 489

not liable to abate, 480

•.^? 'S*"^ '^^ expiration of a year, 483
effect of the Inteetatee' Eetate. Act, 1800. on. 422

DBUNXEN PEBSON, capacity to make will. 18

DUPLICATE WILL, rwocatioii of, 32

DUBES8, aa affeoting yalidity of wiU, 18

DUTIES, ON DEATH. S« Dkath Dctim.

R
" EFFECTS," signification, aao

ECCLESIASTICAL DILAPIDATIONS

""^X"'
""""* "P««'»t*tiv. ^f decea^Ki rector or vicar a. to.

"ELDEST SON," Mgnifloation. «9
ELECTION,

principle stated, 421
doctrine of compensation, 421
equities determined at death of tesUtor, 422
rule applies to person entitled by virtue of s. 33 of Wills Act 422
°°-sxtr:z^ •"- "•"-"--^-
unmaterial whether testator acted by design or mistake. 422pft« purported to be made in exercise of ^wer». 422not allowed to erade public policy, 423

rule against perpetuities. 423
not appUcable where presumption rebutted by particular intention,

inf.nT^*^ ''T" restrained from anticipation, 423infancy or coverture msufflcient to exclude doctrine, 424



OENERAL INDKX. 665

ELECTION—«imf.

utontion of tMtotor nuuiifMt to dispoM of propert) not hia own, iU
dilBculty where taaUtor hu an intereat, 424
generml deviM and b«quMt insufficient, 4'i4

appliea to all inoonuittent intereata, immediate or contingent, 424
what amounta to election, 424

oomptnaation when and how aacertained, 4'2i

ELEOn, azeoution by. on doath of jobt judgment debtor, liM

EMBLEMENTS. S«w Aasns, • ivotVTiox or.

EMPLOYEES' LUBILITY ACT. Stt Cuosm ix Actiok.

ENTRY,
when neoeaaary to complete title, 194, 273
inauffident aa evidence of aasent by executor to hia own legacy, 477

EQUITABLE ASSETS, (kt Absits, Leoal and Eqvitabli.

EQUITABLE CON\'EBSION. Set Cotty-vinoy, EquiXABLE.

EQUITABLE EXECUTION, effect of, 635

EQUITY TO A SETTLEMENT, wife's right to, 2W

EBBOBS,
in name, 532. 8tt EviosNCK.
in deaoription, 352

in number of claaa, 552

omiaaion of name, 552

in redtala, 533

in date of will, 39, 78

in tianalation of foreign will, 90

ESCHEAT,
effect of, in marahalling aaaets, 495
applies to legal and equitable interests iu corporeal and incorporeal

hereditaments, 108

ESTATE DUTY. Set Death Duties.

ESTATE FOB LIFE. See Mkboer.

ESTATE PUS AUTRE VIE. S« Assira, Devolution of.

ESTATE TAIL. See Merger.
Iiersonalty cannot be entailed, 236, 243

EVIDENCE. See Probate.
letters of administration, eyidence of what, 114

probate, evidence of what, 88

rules of, in granting probate, 36, 76

as to revocation of will, 33

of lost will, 34
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EVIDENCE-«oN^
on ooutiuotion of wiUv, M3

ramuadinf oirounutuMw, 6i2
•teto of tMtator'i famUj, U2
d«>lar»tion in cmm of •quirooation, M3M to amount of property at daU of will, U3
/o/#rt d»m<m»tratio, MS

in rapport of cbim againat eatato of deoMuad parwm, 872
to rebut preaumption of double portiont. 4^1

EXECUTION,
l«»Te to iaaoe, when neoeaaarjr. 32«, 36A

*>•• not operate aa a judj^ent, \Vti

EXEC7UT0B,
what he may do before probate. Sae Pbobati.
eetato and power of. SmUxnMmnxtm.
liability of. Rtt DiTAaTAViT; Aooocinr, LuBttiTT to.
jjnonty for payment* made by, 343, 384le^ to. 8f CoromoirAL Dmaia ash Bbqckbt.!
undiapoeed of reeidue, right to, M2
duration of office of, 2
rwnoral of, by Court, 2, ii
poaition of, aa truatee, 3
probate to ono enuiea for benefit of all, M
appointment of, 41

1. Who ia capable of being, 41
king, appoint! persona to officiate, 41
corporation sole, 41
Public Trustee, 41, 607, 613, 618
corporation aggregate, appoints syndic, 41

except where there ia a joint executor, 41
effect of 62 ft 63 Vict. c. 20. .41

partnership firm, individuals regarded, 42
alien, effect of 33 Yict. c. 14. .42
infant, 42

child tn ventre la mere, 42
cannot act during minority (38 Oeo. IH c. 87), 42
if sole executor, administration d.m.a. granted, 42
if joint executor, power resenred to prove, 42, 43

mamed woman, 43
formerly husband's consent necessary, 43

also for grant of administration, 43
effect of Married Women's Property Act, 1882. .43

husband's consent now unnecessary, 43
husband not liable unless he intermeddles, 43
husband need not join in administration bond, 43
under s. 18 power to transfer property not exhaustive, 43

effect of Married Women's Property Act, 1907, 44
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;r.f

viujrt.-y.

f I'nitea

£ZECUTOS--n.Mf.
1. Who ia eapsble of Mxift—^oitl.

penoiw attaintod or nutUwMl, -14

effect of Tnuteo Act, IHU:|, r. -is .44

estate unaffectv«l by conviction 1

1

Court may remove truatec but tmio* ar
executor, . 2i .'i, 44, 4A

•ffeot of Judicial Trustee Act, 1 ^'.• : • :,

Court may remove an execui.c, i- »,j

poverty no diiquolification, 4.5

iaaolvent person not disqualifioi!, ;.i

receiver may be appointed' I. .«ho of c'l* f;u >u 1. 1.

4A

grant of probate may be refunxl 4.'

eftectof Probate Act, 1M7, s. 73, tut to nHivi«njo c,,k

Kingdom and other special circumstaii';rn, j j

lunatic or idiot, 45

2. By what words he may be uppointed, 4A
express, 45

according to the tenoi, constructive, 4«(

what sufficient to constitute, 40

committing duties or rights appertaining to the office, 46
direction to pay legacies, sufficient, 4(i

gift to trustees for specific purpose, in^-.iifflcient, (6

direction to pay debts or funeral txpenaes out of
particular fund, or residue, insufficient, 40

words must show duty generally to admini8te^ >7

universal legatee, appointment of, insufficient, 47
probate' granted jointly tu executor according to the tenor

and expresn executor, 4H

even thuugh former ia for limited purpose, 48

by necessary implication, 47

but not by conjecture, 47

by power to legatees to nominate, 48

or to executor nominated to appoint another to act jointly

with him, 48

executor of a sole or lost surviving executor, 48

uncertainty, appointmeat bad for, 48

3. Appointment in several degrees, 48

substituted executor cannot propound till first named has been

cited or refuses office, 49

acceptance of office by institutM executor excludes all substi-

tutes, 4!>

unless testator otherwise provides, 49

4. Bestricted appointments, 49

limitation in point of time, 50

as to commencement, dO

as to duration, 50
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EXECUTOB—«>,.^

4. Beatricted appointments—<ron^
limitation iu point of place, 50

executor appoinied for abroad only, not entitled to probate
here, 50

but where there are two wills both must be proved here as
constituting one, 50

limitation as to subject matter, 50
executor must be capable of dealing with property passinfr
under will, 50, 51

executor for general purposes and executor for limited pur-
poses under same will, 51

sole trustee cannot appoint special executors for executing
trusts of will of original testator, 51

quoad creditors, no distinction, 51
conditional, 51

condition precedent, 51

condition subsequent, 51
3. Transmission of o£Bce, 2, 51

executor of sole executor, executor of original testator, 51
chain of representation continues until broken by intestacy,

J, 51

but first executor must have proved, 51
rule same though original probate limited, 52
effect of renimciation, 52
effect of death before probate, 52
effect of non-appearance to citation, 52
chain of executorship continues in executor of acting executor
without fresh grant, 52

administrator d.m.a:., or administrator c.t.a. as attorney of an
executor of an executor is in loco executoris, 52

6. .Acceptance and refusal of office, 53
cannot be compelled to accept, 53
no action for neglect to take probate, 53
citation, only remedy, 53

on non-appearance representation goes as if executor had
not been appointed, 53

once electing he cannot afterwards renounce, 53
may be sued as executor, 53
may retract invalid renunciation and prove, 53

appointment of administrator will be revoked, 53
may be attached for disobedience to peremptory order to

take probate, 53

liable to penalties, 54

£100 or double duty as commissioners elect, 64
what will be deemed an election, 54
taking oath as executor does not preclude renunciation, 55
after probate, cannot renounce, 35
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EXECUTOB—<on<.

6. Acceptance and refusal of office—con f.

practice as to renouncing, 53
until renunciation filed it may be withdrawn, 35
if out of England, may renounce by attorney, 33
cannot in part renounce, 55
after renunciation, as if not appomted, 65
when Court will allow retraction of renunciation, 35
person cannot renounce and take administration in another

character, 36

EXECUTOR ACCOEDING TO THE TENOR. .S« Exbctjtob.

EXECUTOR DE SOX TORT,
what constitutes such, 37
liability of, 57

must be before rightful executor accepts office or before grant of
administration, 57

unless stranger expressly claims to act as executor, 58
taking possession of foreign assets, not sufficient, 58
what acts constitute, is a question of law, 38
acts of kindness or charity, insufficient, 58
paying debts or testamentary expenses, sufficient. 58

unless done with his own money, 38
solitary act of wrong, without proof of acting as executor, not

sufficient, 59

nor purchasing or acquiring goods from executor de $on to.t, 39
nor obtaining payment or satisfaction of a debt, 59
agent of executor continuing to act after death of his principal, TO
agent of person intending to take administration but dj'ag before
doing so, 59

effect of grant of administration to executor de son tort, 60
effect of 43 Eliz. c 8 in procuring grant of administration to person

of mean estate to defraud creditors, 60

extent to which he will be protected, 60

may plead plene adminUtravit, 60

may prove payment of debts of equal or superior degree, 60
also delivery of assets to, or settlement of account with rightful

executor or administrator before action brought, 60
not liable to a general account unless he has received every-

thing, 61

may be sued jointly with lawful executor for debt, but not with
administrator, 61

cannot retain for his own debt, 61

not even of superior degree, 61

unless afterwards he obtain grant of administration, 61

against rightful representative may give in evidence payments
in due course of administration, 61

but only if assets sufficient to satisfy aU debts, 61
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EXECUTOR DE SON TORT—tont.
extent to which he will be protected—<'on/.

tranwctions with peraons in good faith bind rightful representa-
tire, 61 .

may plead Statute of Limitations, 62
cannot be compelled to take grant of adminirtration, 62
hia executor not liable for breach of contract of original teatator

or intestate, 62
infant, liability of, 62

EXECUTOBY INTEEEST. S« CoimsoMrT Iwtehkst.

EXONERATION. *e Mabshalliko of Assets.

EXPENSES. See Admiwistbatiok Expsirsis.

F.
FAC SIMILE PROBATE,

when ordered, 73

conclusive of what, 73

FALSA DEMONSTRATIO, 553

"FAMILY," signification, 547

FATAL ACCIDENTS ACT, 1846. See Choses iw Aotiok.

FATHER, rights of under Statutes of Distribution, 618

FELON,
property vests in administrator appointed under 33 & 34 Vict, c 23

5;j4

Public Trustee may be appointed administrator, 601
grant of administration in case of, 109
when appointed executor, 44
will of, 21

FIDUCIARY RELATION,
action for damages arising out of, survives, 377
effect on, validify of will, 19
effect of purchase by person in, 217

FIERI FACIAS, execution by. on death of joint judgment debtor, 364

FINES, on admittance to copyholds, not apportionable, 281

FIXTURES. See Assets, DEvonmoN of.

FOLLOWING ASSETS. See Assets. Right of Cheditobs to*ouLow; Refundiivo Legacies; Devastavit.

FOREIGN ASSETS. Set DoMicii..
liability to estate duty, 17.i
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FOREIGN LANGUAGE, WILL IN, mode of proving, m
FOREIGN WILL. See Domicil.

mistake in translation for probate, 90

FRAUD,
will obtained by, 18

probate obtained by, 89

equity jurisdiction, 89

FRAUDS, STATUTE OF, special promise under s. 4 .383

FREEHOLDS,
defined, 244

distinction between, and chattels real, 245

FRIENDLY SOCIETY,
deposits in, 113

sums due from deceased officer of, 320

FUND IN COURT, not exceeding £100, administration dispensed with
113

FUNERAL.
dead body, executor entitled to custody of, 304
duty of parent as to burial, 304
duty of parish officers, 304

duty of husband, 301

faculty for removal of body from consecrated ground not granted for
purpose of cremation, 305

cremation must precede burial, 305

ashes may be buried in churchyard, 305
burial in unconsecrated ground, 305

removal to cousecrated ground, ;J05

burning of dead body, no misdemeanor, 305
unless public nuisance, 305

or to prevent inquest, 305

inquests, costs of, 305

wishes of testator to be respected, 306

Christian burial in r.bsence of directions, 306

not cremation, 306

anatomical examination under Anatomy Act, 1832. .306

funeral expenses, priority of, ;iOti

representative, when personally liable for expenses, 306
stranger paying expenses, repayment, 307
husband may retain, 307

reasonable expenses allowed, 307

mourning for widow or children not allowed, 308
nor tombstone, 308
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O.

OABNISHEE OBDEB, efPeot of, 535

GIFT OVER. .S«,VE8T«DAin)CoifTnnntOTBKjr«8T8.

"GOODS AND CHATTELS." agnifiation. 530

GOODWILL OF BUSINESS, on death of pwtner. 602

GUABANTEE. See Lubiutim.

GUABDIAN. See ADMnnsTEAuow, Special ato Ldoted.
mode of auigning gaudian. 120

GUABDIANSHIP OP INFANTS ACT, 1886. .120

HALF BLOOD,
entitled equaUy with whole blood to grant of adminirtratin 102
take equaUy with whole blood in distribation, 518

" HEIB," signification, 348

HEIB-AT-LAW. See ADimriSTBATION, L.TTEIW OF.
right of retainer, 336

HEIBLOOMS. See Assets, DETOLimoir of.

HIBE-PUBCHASE AGBEEMENT, 238

•' HOUSEHOLD FUBNITUBE," signification, 350

" HOUSEHOLD GOODS," Bgnification, 550

HOUSEKEEPING EXPENSP^, wife's savings out of, 294

" HUSBAND," signification, 348

HUSBAND AND WIFE. 5« Administkatiok. Letters of
at common law, 289

husband's interest in leaseholds of wife, 289
need not obtain letters of administration, 289
nor assignee of reversionary interest in leaseholds if bus-
band survives, 289

wiU of husband ineffectual against wife surviving, 290
dispomtions inter vivo* must effect complete alteration of

joint interest, 290
effect of mortgage by husband, 290

reservation of equity of redemption to husband alone,
291

reconveyance to husband alone, 291
partial disposition by underlease, 290
agreement by husband for lale, charge or underlease, 291
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HUSBAND AND WIFE-««<.
at oommon law

—

amt.

knsband's interetit in chowa in action of wife, 291
unleu reduced in poaaeeeion survive to wife, 291
judgment recovered by hiuband, 291
arrearage* of rent from freeholds, 291
arrearages of rent from leaaeholds, 292
aasignmenta by husband inter mvo$, 292
reduction into possession must be complete, 292
receipt by agent of husband and wife, 292
receipt by husband as executor or trustee, 293
title by contract previously to marriage, 293
husband surviving, entitled to grant of letters of adminis-

tration, 293

husband's title to chattels personal in possession, 293
wife's equity to a settlement, 294

wife's title to pin-money, 294

nature of, 294

savings out of housekeepmg, 294
no title against creditors of deceased husband, 295
wife cannot claim more than one year's arrears, 295
wife's representative cannot claim arrears, 295

wife's title to paraphernalia, 295

nature of, 295

family jewels excepted, 295

wife cannot dispose of, against husband, 296
husband may sell or dispose inter vit'o$, 296
liable for husband's debts, 296
wife entitled to have assets marshalled, 296
to be redeemed if pledged by husband, 296
right may be barred by agreement or election, 296
geninaallawnotaflfoctedbyMarriedWomen'sPropertyAct, 2»e

joint tenancy of wife, 296

husbaid surviving not entitled unless severed daring oov«-
ture, 297

severance by marriage, when, 297
liability of deceased husband's estate, 370

for wife's ante-nuptial debts, 370
for credit given to wife during cohabitation, 371
for tortious acts of wife, 376

separate use, equitable doctrine of, 297

how acqiiired, 297

gifto by husband to wife, 297

husband surviving takes yiire mariti, 298
but subject to same liabilities as wife if living, 298
purchase in joint numes of husband and wile, 298

the Married Women's Property Acts,

Act of 1870. 298

B. XX
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HUSBAND AND WIPE—««/.
th« Ifuriad Womtn'i ProiMrtjr Aott—cont.

Aotof 1883.. 299

mwriage sfter Ut Janouy, 1883. .299
niwTiage before let Janiury. 1883 .. 299
hnebMid rorTiTing moet obtain grmnt of •dmini.tratioa. 299HTuigs from eeiwnte property. 299

ILLEOmMATB OHILDBBN. «« Ohu^mx ; Lwixnuor.
ILLITBBATB PBBSON, WILL OP. 18

IMPEEPBOT GIPT,
donor not conaidered tnutee, 298
»»y be perfected by donor appointing donee executor, 298, iW

IMPOBTUNITT. effect on validity of will. 18

INOOlfB. aw ArpoBTiomairT.
gift of wbea it veeta legacy, 461
when it paaaea capital, 480
<Ji«otion. to accumulate, when inoperatiye, 442, 462

INCUMBENT, liability of eetate of. for diUpidation,, 360, 380
iNDBMNrry,

^gauuft oovenauts in leaaea, 861
in carrying on buuncM of deoeaaed 381

S^n^^^.^'T'"*" ^ "' ^y «~»*°" «' administrator,before reyocation of probate or grant, 142
«»'nMo«

to p««,n. and corporation, making bondjtde payment, or tranafer.,

INDUSTMAL SOCIEXr. deporitain. 113

capacity to make will. 10
l«gaoiea to, 538

payment into Court. 538
payment to guardian, 538
income, application of. for benefit, 538

out of contingent legacy, 540
where two funda appUoabl. for maintenance. 541
teatator in loco partntU, 541
diacretionary power of truateea, 541
pa* maintenance, allowance, for, 542

c^tal, mainteuanoe out of, 542
liability to account aa executor dtwniori,^
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INFLUENCE, wiU obtained by, 18

INQUEST BY CORONEB, 30d

INSANTTT. SeeLuwATio.
effect of, on validity of will. Sm Will.
diatinguiehed from infirmity, 16

later of two wills betraying, probate, 73
after probate, 138, 139

INSOLVENT ESTATES. Se* Vmna.

INSOLVENT PEBSON APPOINTED EXEOUTOB, 45

INTEREST. SmLioaciu; Aococnt, Liabilitt to; Ihoomi.
in applying rule in Be Earl of Chttterfldd'* Tru*t$, rate of, fllO

INTERLINEATION IN WILL, proof of, 73, 90

INTESTAar. See Statotis OF DiBTKiBtrrioK.

action to recover penonal eatate, when barred, 4()2

INTESTATES' ESTATES ACT, 1884. See Eschiat.

INTESTATES' ESTATES ACT, 1890. See Statotm of Di«TBiBtmoir.

INTESTATES' WIDOWS AND CfflLDBEN ACT, 1873. Ill

INVALID GIFTS. See Void Leoaciis.

INVENTION. See Patknt Bights.

INVENTOBY,
statutory provisions, 803

Inland Bevenue affidavit generally sufficient, 309

declaration, in certain oases required, 309

INVESTMENTS,
duty as to choice of, 574

authorised, what are, 574

IRISH PBOBATE AND LETTEBS OF ADMINISTBATION.
resealing, 154

ISSUE,

signification, 545

gift to A. and his issue, 546

substitutionary gift to, 416

substantive gift to, 416

J.

JEWISH OHABITIES, 434

JOINDEB OF CLAIMS, in representative and personal capacities, 287

JOINT CONTBACTOBS. See LiABiUTiis; LiKiTATiom, Statutis

OF.

JOINT DEBTS, 364

xx2
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JOINT JUDGMENT DEBTORa *. LiABamw.BMW of one, 3M
JOINT LUBII.ITY. S« LwiTAnoirs. Statutm of.

JOINT TENANCY. SmLam«.
not faToond in eqnitj, 200
whMi naalting trurt implied. 200
erennoe of, by marriage, 296

JOINT WILLS, 9

JUDGMENT. SwDiBTt.
de honi$ tutatori*, 823
d» boHt't propriit, 323
quando aeeidtrint, 323
•wvioe of notice of, in adminiatration prooeedinga. A96

JITDIOATUBE ACTS. See »txTvn Ima.
JUDICIAL 8EPABATI0N,

effect of, on title to grant of adminiatration, 98
on power of diapoaition, 11

JUDICIAL TRUSTEES ACT. 1896. S«Statct. Ixd«when Court will give reUef under. Ml

K,
KING. SwCboww.

prerogative to grant adminiatration, 94
appoinU peraon to officiate aa executor. 41
will of, 8«

KINGDOWN-S (LOBD) ACT. &eDoMioit.

LACHES, in making olaime, 351, 352

I^AND CHABOES ACT. 1000, effect of, 322, 325
f-AND THAN8FEB ACT, 1897. See Statute I»d«
LAPSE,

legatee muat anrvive testator, 416
except legacy in di«iharge of moral obligation 415word, of limitation do not prevent lap«,, 415

'

but may imply aubstitution, 416
subatitutionary gift to iwue foUowing class gift, 416
original aubaUntive gifta to children and iaauT^e

-frpomtmente uuder teatamentary power. 416
jomt tenanta, gifts to, m lapae, 417

expieae limiUtion jver to .urvivor, 417

. , .

*'""' •* "PPJ*®* to accruing share.. 417
Kfianta a ooiuwon, gift, to, 417
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LAPSE—«.««.

cIsM gift, wbkt oonittitutM. 417

compoait* olaM, 417

effect of role against perpetuities, 4 In

direction to settle, when it prevents lapse, 419
effect of s. 83 of WiUs Act, 419

applies to testamentary appointment under general power, 4'J(i

but not under a limited power, 420
no application to oluss gifts, 420

LAPSED SUABE. 8te Mabbbaluno or Asskts.

liability for cost of administration, 316

cost of ascertaining persons entitled to, 316

not primarily liable for costs of administration, 310

"LAST WILIi,"

such words not treated as express revocation, 34

LEASE,
power of representatire to grant, 218

liability under, 348, 361

LEOACIES. See ABATXMEirr; Aduftion; Assnrr; Conditioval
DxviSBs Aia> Bbqvuts; DisoLAiiiut; Elbotioit; Lapsk
liAKSEALLnro OF ASSETS ; SATiarAOTioH ; Vmtxd and
Coirrnroxirr Biqcbsts; Void Lkoacibs.

legacy defined, 406

term applicable to personal estate, 406

what amounts to, 406

forgiveness of debt, 406

direction to charge for services, 406

direction for payment of duty, 407

trust l^ades other than for persons, 407

for erection of tombstone, 407

provision for horses and dogs, 41)7

payable out of personal estate, 407

effect of direction to pay out of mixed fund, 407

general legacy defined, 408

specific legacy defined, 408

effect of s. 24 of WiUs Act on specific legacies, 408

accretions to specific legacies, 409

duty of executor as to recovering and preserving, 409

chattels given in succession, 409

things qua; ipso iisii ciititiimuHtiir, 410

not liable to abate, 410

liable to ademption, 410, 446

demonttntive legacj' defined, 410

quoad fund, not liable to abate, 410

pecuniary legacy may be specific, 410

specific legacy non-existent at date of will, 411
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LBOAOES-CMl.
'•1*01 kiid.ip«)iflc,4n

whew uo intonwl eridenoe of intMtion, 413
where internal eridenoe of intention, 413
pMol evidMioe, to prore doable gift intended, 413

nbatituted and edded legaoiee, 414
when nibjeot to Mme inoidente, 414

time of iMTment, 478
not enfonmble before twelve montha, 478

but rule for oonTenienoe of executor, 478
Court in*y aUow paymenta of income or capital on account 479IW.l-ble to be direeted. fund kept .V, Zio, ^"e"^™*'

*^»

annuitiea, 479
general legacy for life, 480

appropriation of funds to proride for, 480
reeted legacy payable in/uturo, 480
contingent legacy, 480
annuity, 481

gain or lose after appropriation, 480
payment of fund into Court, when otdend, 481

intereat on legacies, 481
general legacy, from one year after death, 481
mtereet doee not run till legacy due, 481

infant executor, not untU acceptance of office. 461
legacy payable at fixed time, 482

veeted legacy subject to be divested, 482
contingent legacy, 482
legacy in satisfaction of a debt, 483
legacy in lieu of dower or fwbench, 483
legacy by testator in loeo jMtteu: >$, 483
l«g«cy charged on land oniy. 483
wwors of annuity do not cany intereat, 483
rate of interest, 4 per cent., 483

currency in which legsciea are paid, 484
general rule, teetator's domicU, 484
Enghsh Court, can only order payment in English currency. 484mode of ascertammg amount in English currency, 484

cost of remittance, 483
«»«™ncy, «in

LEGACY DUTY,
domicil of testator, how affected by, 178
property liable to, 178
receipts to be taken for legacy, 179
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LBOACT DVTY—^mt.
whan duty to be fNud, 179

annoitiM, how valued, 179

legMiee to penone in aucoeMUHi, IHU

lefMy eubject to a oontingenojr, IM)

fendm, 180

rceiduary aooount, 180

iooome, accretioniof, 181

when and how effecta to be valued, IHI

life intereat, diitinct aooount, 181

monejr left to pay legacy duty, 182

duty treated aa additional legacy for abatement, -IN?

legaoiea of artiolea to be kept and prewrved, 182

to body corporate, 182

to Inna of Court, 182

to endowed achool, 182

forma in uae, 188

ratea of duty, 190

Moret tnut, effect of on rate of duty, 190

exemption, 190

certificate of diaoharge, 192

no liability after 6 yeara from aettlement of account, 193

LEGAL ESTATE,
when it paaaea by implication, 204

equitable charge gives no title to convey, 207

protection of, 216, 217

merger of equitable estate in, 2A1

LEGITIMACY,
rules aa to. See Domicil.

gift to future illegitimate children, 441, 04d

LETTEBS. See Copybioht.

LIABILITIES. See Choses ur Aotion.

for acts of the deceased, 359

ex cotttractu,

claims arising from contract or duty survive, 359

implied obligntions, instances of, 359

contracts persouul to deceased, 360

covenants relating to land, 360

protection under 22 & 23 Vict. c. 35, as. 27, 28. .361

didtiuction between covenantor and aaaignee, 361

duty as to burdensome leaseholds, 361

for rent accrued, before and after death, 361

limit of liability for rent, 362

limit of liability on covenant to repair, 362

form of covenants under order to accept lease contracted

for by deceased, 361, 362
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LIABILITIES—cf.»<.

for acta of the deceased

—

eoni,

ex contractu—cimi.

deceased shareholder, 362

under Companies Act, 1862 . . 362

under Companies Clauses Act, 184A . .362

joint contractors, 364

distinction between, and joint incumbrance, 365

joint judgment debtors, 364

distinction between execution by Ji. fa. and on elegit,

364

contribution, right to, 365

contract joint in form, in substance joint and sereral, 365

antecedent separate liability, 366

joint loan, 366

mercantile contracts, 366

partnership debts, 366

conditions imposed on creditor enforcing remedy against

estate of deceased partner, 368

remedies against surviving partner and estate of

deceased partner concurrent, 368

Partnership Act, 1890, ss. 9, 14 (2), 36 (3). .368

Limited Partnership Act, 1907. .368

deceased guarantor on continuing guarantee, 369

Partnership Act, 1890, s. 18. .370

deceased husband's estate, 370

for vrife's ante-nuptial debts, 370

for credit given to wife during cohabitation, 371

ex delicto,

at common law, unliquidated damages for tort not recover-

able, 372

for injury to property by 3 & 4 Will. IV. c. 42, s. 2 . .372

apart from statute action maintainable when, 373

in substance to recover property, 373

indirect benefit insuflScient, 373

action for deceit does not survive, 375

deceased director of company, negligence of, 376

Directors Liability Act, 1890. .376

when proceedings upon inquiry as to damages abate,

376

deceased husband's estate for tortious acts of wife, 376

tortious act breach of quasi contract, 377

fiduciary relation, 377

failure to perform duty, 377

contribution between tortfeasors, 377

wasto by deceased tenant for life of leaseholds, 379

deceased copyholder, under custom to repair, 380

deceased incumbent, for dilapidations, 380
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LIABILITIES —font
for representative's owu acts, iUHi

ex contractu, 380

personalljr liable on his own contracts, 3^0

except where consideration for promise was a transac-

tion with deceased, 380

creditor has no direct remedy against estate of deceased,

381

carrying on business of r'.eceased, 381

creditor substituted to representative'^ right to indem-

nity, 381

indemnity, when it arises, '.iHl

against what creditors, 3Sl

how limited, 38'J

indemnity of executor not prejudiced by co-executor

being in default, 383

by subrogation creditors may enforce rights directly

against estate, 383

special promise under s. 4 of Statute of Frauds, 383

entire agreement to be in writing, 384

must be by duly constituted representative, 384

requires consideration, 384

instrument nay import consideration, 384

distinction between advancing money to pay creditors and

giving promissory note to creditors, 385

bill of exchange may be endorsed to negative personal

liability, 385

effect of submission to arbitration, 386

ex delicto, 38C

for personal acts, 386

for acts of agent, 387, 574

right to indemnity, 387

person recovering damages may avail himself of it, 388

LIMITATION. WORDS OF,
when construed words of purchase, 245

addition of "his executors, administrators and assigns" does not

prevent lapse, 415, 550

LIMITATIONS, STATUTES 01'. See Administration Deceek.

statute having beg^n continues to run notwithstanding death, 393

no cause of action until person capable of suing, 393

executor can sue before probate, 393

no cause of action until person who can be sued, 393

executor cannot be sued until he has proved or acted, 393

effect of plaintiff dying pending action, 394

effect of creditor suing on behalf of himself and all others, 394

when it may be set up against plaintiff's debt, 357
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LIMITATIONS, STATUTES OF-cont.
penonal repreMntative not bound to plead, 337, 368
•Utute 21 Jac. I. c. 16. as to dmple contract debta, 395

acknowledgment, by part payment, 395
by writing under Lord Tenterden'a Act, 393
«^ect of, by one of two executors or administrators, 395
statement maflSdavit for probate sufficient, 396
by one of two executors or administmtors keeps debt alive

agamst assets, 396, 401
personal liability not involved, 396

must be made to creditor or his agent, 396
to person before grant to Um of letters of administra-

tion, 397
rtatute 3 & 4 Will. IV. c. 42. s. 3, as to specialty debts, 397
Mercantile Law Amendment Act, 1866, s. 14, effect of, 397

effect of payment by one or more joinUy liable, 397
statute 37 & 38 Vict. c. 67 . . 397

as to money charged upon or payable out of land, 398
where specialty is so charged, 398
as regards joint liability, 398

express trust, effect of, 399
Judicature Act, 1873, s. 23 (2) . .399

operation of testator's charge, time ceases to run, 400
teau as to charge on personal estate, 400
distinction between charge by testator of his own debts and
of debts of another person, 400

aeath and grant of administration, 400
statute 3 & 4 Will. IV. c. 27, s. 42, as to arrears of interest, 400
personal estate, analogy of statutes as to land inapplicable to, 401

tuU arrears of interest allowed, 402
as to fund in Court, mortgagee in same position as mortgagor
seekmg to redeem, 402 ^ '^

legacies not charged on land, when barred, 402, 403
trust legacy ceases to be legacy when severed, 402
interest on legacies, full arrears, 402
intestacy, action to recover personal estate when barred, 402

statute 23 & 24 Vict c. 38, s. 13 . . 402
pi-esent right to receive, what is, 403

devastavit, claim barred after 6 years, 403
when statute cannot be set up as a defence, 403

breach of trust, analogy of 21 Jac. L c. 16, inappUcable, 404
effect of Trustee Act, 1888, s. 8. .404

LIMITED PABTNEKSHIP ACT. 1907, effect of, 203, 368
LIS PEND£NS,

doctaineof not applicable to personal estate other than chattels real, 628
effect of doctnne on presumption relating to debts of record, 347
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LITESABY PEOPERTY. 8tt Copyhioht.

LOCKE KINO'S ACTS, effect of, -196

LOVO PARENTIS,
what constitutes being in, 452

interest on legacies to infants, 483, A41

ademption of gift by advancement, 449

satisfaction of portion by legacy, 455

LOST PROBATE, 76

LOST WILL,
through negligence of excutor, 87

proof of oonteuts, 80

presumption as to, 33, 80

secondary evidence of contents, 34

LUNATIC. Stt AsMimsTRATioN, Special and Limited ; Exscttor ;

Iksanitt.

revocation of probate, 138

capacity to make will. Sfe Will.

domicil of, 146

MANOB, LOBD of, fines, reliefs, heriots due before death, 281

MARBIED WOMAN. See Husband and Wife.
effect of appointment of, as executor, 43

capacity to make will. See Will.

MAESHALLING of ASSETS. See Abatement,

general principle stated, 491

no longer necessary in favour of creditors, 491

to adjust rights of beneficiaries, 491

not in favour of charities, 492

order of applying assets in payment of debts, 492

residuary personalty, 492

lapsed share, 316, 492

what sufficient to exonerate personalty, 492

personal estate specifically appropriated, 493

charge of real estate in exoneration, 493

real estate appropriated for payment of debts, 494

real estate descended, 494

real estate charged with payment of debts, 494

not affected by 3 & 4 Will. IV. c. 104. .494

nor by Land Transfer Act, 1897 . .495

general pecuniary legacies, 495

real estate specifically devised and specific legacies, 495

residuary devise, specific, 495

lapsed share of real estate, 495
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MAE8HALLIN0 OF ASSET8-^„f.
order of applying oMets in payment of debts—f<m<.

real estate .peciBoally deviwni and epeciflc legacies-ro,,/.
me inteieet failing, 495
lands escheated, 496
portions charged not to be deducted from value. 49«{
nor legacies charged, 496
annuities issuing out of land, specific 496
legacies payable out of proceeds, not specific, 49«
effect of Locke King's Acts, 496

contrary intention, 497
completion of contract for erecting buildings, 498
redemption of specific legacies, 498

but^not in competition with other specific legatees.

real and personal property appointed by will, 499
but geneiul bequest not postponed to other assets, 499
effect of 13 Eh^ c. 5, on voluntary appointments, 499
whether appomted fund assete for aU purposes 500

paraphernalia, 500
purposes, 500

MERGEE,
definition of, 250
instances. 250

chattel interests, 250
estat « for life, 250
estates taiJ, 250

determinable fees, 250
de8tru:tio» of rent by merger of a reversion in a reversion 2-
destruction of contingent remainders. 251

"^«™0''. ^-

of equitable in legal estate, 251
attendant and satisfied terms. 261
equity guided by intention. 252

tenant for life acquiring beneficial lease. 253
owner of estate paying charges, 252

estates must vest in same person, at same time, and in same right.

Judicature Act, 1873. s. 25 (4) 263
non^of deceased's estate in estate of representative in hi. own right.

MESNE PE0FIT8, liabiUty for, 374

MISDESOBIPTION. SwErbgrs.

mSEEPEESENTATION. Se« Decbit, Acxiow of.

MISTAKE. SeeEEEOBS.
will cancelled by. 30, 32



GENERAL INDEX. 685

MIXED FUND BEPBESENTINO REAL AND PEBSONAL
ESTATE,

spplioation uf, in paying legacies, 407

^ect of, on liability to estate duty, 310

lapsed share of, rights of heir and next-of-kin respectively , Hi'

appointment of, not postponed to other assets in marshalling, 49tf

•' MONEYS," signification, 551

" ready money," signification, 551

MOBTOAOE. .S'«e LocKK Kiiro's Acts ; Merger.
devolution of mortgaged land, 249

quality of estate of mortgagor and mortgagee, when fixed, 249

by husband of wife's property, 290

when full arrears of interest may be claimed, 402

equity of redemption, >egal assete, 345

effect of, by husband of wife's property, 290

MORTMAIN,
gifto void under Mortmain Act, 1888...434

exception of devise of land in City by freeman of London, 435

Act of 1888 does not extend to Scotland, Ireland, Colonies, 435

effect of gifto of personalty connected with land in England, 435

Act of 1888 extended to all bequests affecting interests in laud, 435

distinction between gifts to exonerato and in amelioration of land in

Mortmain, 436

Act of 189^, effect of, 436

money secured on or arising from land (s. 3) . . 436

land assured by will to be sold within one year (s. 5) . .436

land directed to be purchased (s. 7) . .437

MOTHEB, righto of, under Stotut«»< of Distribution, 518

MOURNING FOR WIDOW AJ^ID CHILDREN,
not allowed as funeral expense, 308

MUTUAL WILLS, 8

N.

NATURALIZATION ACT, effect of, 42

NAVAL ASSETS, 111

NEGLIGENCE, action for, when it survives, ike Liabilities.

NE UNQL'ES EXECUTOR OR ADMINISTRATOR. Ste Pl&am.
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NEXT-OF-KIN. S«. AoiinriwRATioir. LirriBi or.
"next-of-kin." gift to:

Rgnifloation, M6
by refennoe to the SUtutee of Dirtribution, M7
of penon dmd at date of will, M7

NEXT PUE8ENTATI0N. &e Awm. D«roumoir of.

" NEPHZWS AND NIECES," eignifloation, M9
NOTICE Bee AsaioiruEirr of Lioacim.

payment of debt without notice of debt of higher degne 347
preaomed notice of debU of record, 347
Older of Court, protection of, in dirtributing, 348

with notice of contingent debt, 347, 348
poanble claimant cannot interfere, 348
practice of Court aa to setting apart a fund, 348

without order legacies cannot be paid with notice of possible liability,

except under 22 A 23 Vict c. 35, ss. 27 and 28. .348, 349
effect of 22 ft 23 Tict c. 3«, «. 29, as to adrertising for claims, 349

Act no protection with notice, 3M
what sufficient adrertisemen^ 350

effect of CW. 56, r. 44, excluding persons not proving within time
fixed by order, 350

•^ o •"-

when leave to prove given, notwithstanding, 351
of representative character, when presumed, 4, 209, 216

NULLITY OF MAEELLGB. effect of. in gntnting adLinistratbn, 98

NUNCUPATIVE WILL, 6

0.

OATH OP EXECUTOE, on proof in common form, 72

OBLITEEATION IN WILL. SeeWiu, Ebvooatiok.

ONEEOUS BEQUEST. See Dibolahor.

OPTION, to purchase. See CoinriHSiOK, Equitabik.
representative cannot give, 218
right to exercise, in electing, 220

OEDEES. See Eblioious Obdjbb.

OEDINAEY, jurisdiction of, 65, 94

OEIGINAL WILL,
subpoena for production, 70
examination aa to knowledge of, 69
reference to, on construction, 90
provisions for preservation and custody of, 70
cost of proving, after notice of intention to give probate in evidence, 93



UENBRAL INDEX. 687

ORIOINATINO SUMMONS. See Pkocedub*.
ooiU on, general rule oa to, 589

OUTLAWBT, elbot of, 21

P.

PABAPHEBNALU. See Hcsbakd awd Win.
order of application, in marahalling aiseta, MO

PABSONAOE HOUSE, flxturea in, 237

PABTNEBSHIP,
effect of appointing firm executors, 42
remediea against eetate of deceased partner, 368
rights of representative of deceased partner, 202, 262

all partnership property personal estate, 262
rights of surviving partner, 202
mode of appUcation of assets in payment of joint and separate creditors,

198, 368

administration of joint asseU in bankruptcy. See BANKBCn^Y.
Limited Partnership Act, 1907, effect of, 203, 368

PABTNEBSHIP ACT, 1890. See Staium Iwobx.

PATENT BIGHTS,
no property in invention, 283
but may be the subject of an agreement, 283
true and first inventor and representatives may obtain letters patent,

others may be joined in grant, 284
effect of Patents Act, 1907 . . 284

PAYMENT INTO COUET,
under 8 Vict. c. 18, effect of, 262
of infants' legacies, d38

of money due on accounts, 568

PAYMENT OP DEBTS. See Debts ; Pbefebeitob.

PAYMENT OF LEOAOIES. S«.Lkoaoib8; Makshaluito of Amits.

PEBPETUTTY. See Ohabitablb Bequbsts ; Aocuifulatiow.
gift tending to, void, 427, 442, 468

unless charitable, 427
pft to perpetual institution not charitable, 427
gift to individual members of perpetual association, 428
gift to charity upon a future and uncertain event, 428
gift to charity immediate, application uncertain, 428
gift from one charity to another in a certain event, 428
executory gift over to charity, 429
doctrine of election not applied to evade rule, 423
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PEB80NAL E8TATE. Htt kmm, DiroLrnoir ot j DomaL.
analogy of Rtatuta of Limitationa aa to land to, 4A1

order of application in marahalling aaaeta, -102

cannot be i£<parted with deaoendible quality, 236, 24A

PEBSONAL BEFRE8ENTATIVE. Bn B«P«»i«»TATlv».

MN-MONEY. Sr* Husbakd awd Wint.

" PLATE," uguification, Adl

PLEAS. Stt SiT>oFr j Limitatioits, Statutxs of.

of debt of higher nature and rirnt ultra, 31N

pUiieadmiuiitravit,3i3, 347

«e utujuti executor, 372

by executor lU tun tori, 60

PLEDGE, right of specific legatee to exoneration, 448, 498

POBTION,
•atiafaction of, by legacy, 46A
satisfaction, by arlvancement, 449, 516

what is a portion, 44A, 4A0

POWEB, annexed to office, 221

POWEB OP APPOINTMENT. See Appoiimiiirr.

POWEB OF ATTOBNEY. See AirosintY.
to obtain grant of administration, 124

to collect aaaets, 215

POWEB OP EXECUTOE OB ADMINISTBATOB. See Bifbubk-
tahte.

POWEB OF SALE, when implied, 2ai>

POSTHUMOUS CHILD,
title of under Statutes of Distribution, 516

under bequeat to children bom or liying at a particular

period, 544

may be appointed executor, 42

PBEFEBENCE,
among creditors of equal degree, 332

specialty and simple contract creditors on equal footing, 327
creditor obtaining judgment gets priority, 332

imless administration order made before satisfied, 332
power of, ceases after administration order, 332, 356

but Court will not interfere on interlocutory application, 332, 356
form of bond precludes creditor administrator preferring his own

debt, 332

PBEFEBENTIAL PAYMENTS. 8t« Debts.
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PBIOBITY. 8m AMiomtnrr or Lmaoib* ; Drun,

P&IOBITT OF DEBTS. 8m Dun.

PBOBATE,
before probate, what eseontor mftjr do, 1, 63

all acta incident to hi* ofBoe, 63

except relating to luita, 1, 63

but aaiignee, or apeoific legatee, may hare to produce probate, or

latten of adminiatration e.i.a. to eupport hia title, 63

pnrohaeer not bound to pay purohaM-money without production

of probate, 63

cannot maintain action in reprjaentative character without

producing probate at trial, 61

or at earlier stage if required, 6t

proceedinga may be atayed at inatanoe of defendant until pro«

duction of probate, 64

•zacutor of creditor can present petition in bankruptcy, 61

or to wind up company before probate, 14

but muat obtain probate before hearing, 61

creditor of deceased debtor cannot sue executor until executor has

intermeddled or proTed, 64, 393

jurisdiction to grant probate, 66

before the Court of Probate Act, 16A7 . . 66

under that Act, 66

under the Judicature Act, 66

rules and orders in contentious and non-contentious business, 66

extent to which B.S.C. apply, 66

Oonrt of Probate not a Court of Construction, 67

but Probate Division may have to construe will to determine

who is entitled to the grant, 67

on appeals, 67

of County Court, 67

co-ordinate jurisdiction, where personal estate under £200

and real estate not exceeding £300 in value, 67

power to remit to County Court any contentious matter

within County Court jurisdiction, 68

appeal lies from County Court to Divisional Court of Probate

Division, 68

of district registries, 68

to grant probate or letters of administration in common

form, 68

notice to be transmitted to principal registry, 68

no grant until after certificate, 69

lists and copies of wills to be transmitted to principal registry,

not obligatory to apply to district registry, 60

W
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PBOBATE—«(M<.

lunnar of obUbinff probate, 69
wiU moat b* filed bafora eiUtion. 60
Court may order tottamMtery papw to bo broa«ht in, 60

or direct penon to be examined aa to bia knowledge ra«pe«t-
inf Mme. 60

ooete in diaeretion of Court, 70
regiatrar may iaeue aubpoBna for production, 70
aolioitor baa no lien for coaU on original will, 70U teatamentary papera tbould be brougbt in, 70
no motion for attaobment for non-compliance until oonduel
money paid or tendered, 70

proriaion for preaerration of original willa, 70
for obtaining oifloial oopiee, 70
alao certificate* of grante of lettora, 70

pvoTiaion for depoeiting willa of living peraona, 70
wben probate or lettera may iaaue, 71

certificate of affldaTit for Inland BoTenue deliTend, 163
reaaon for deUy after three yeara to be certified, 71
wben deatb may be praaumed, 71

no legal preaumption aa to date of deatb, 71
nor of deatb witbout iaaue, 71

proof in common form, 72
attaatetion oUuae being regukr, oatb of executor akme

aufficient, 72

otberwiae affidavit of one of atteatingwitneaaeaiequiaite, 72
or otber evidence of due execution, 72

procedure if wiU appeara not properly atteeted, 72
aa to proving intorlineatioua or altorationa, 78
how probate copy ia engroaaed, 73
probate ia/ae timih, 73
later of two willa betraying inaanity, after citation, proUtem common form granted of earlier, 73
LandTranafer Act, 1897, non-oontontioua practice extended

to grante under, 73
proof in aolemn form, 73

by iaaue of writ in action, 73
partiea intoreated moat be dted, 7!>

executor proving in common foiji may be compeUed to
prove in aolemn form within 30 yeara, 74

after proving in aolemn form he cannot be oompeUed to
prove again, 74

entitled to hia coste of ao doing, 74
procedure if executor doubte validity of codidl, 74
procure for putting executor to proof in aolemn form

after proof in common form, 74
noxt^f-kin entitled to call for proof in aolemn form, 74



OKWKRAL INDRX. 691

PBOBATG-n-nt.
auuuMT of obtaining prob«t> (owl.

proof in •obmn form

—

font.

n«xt^f-kin priry to prooMdingii and not interrniint

burred, 7A

unlsM decrw fonnded on oompromiM hj which h« ia

not bound, 7A

rmuumtion of ndutinistntion r.t.ii, no bar, 75

leg»te« ottunot Mt up will after it haa been propoondad
againtt except for fraud or culhuiou, "i

but may interrone pending luit, 7a

•lighteat intereat aufflcient, 75

creditor cannot conteat will, li

uuleaa admiiiiKtratiou haa been granted to him, 70
pending litigation a« to validity of codicil, 7tf

what ia the probate, 76

when Murrilous matter may be excluded, 7tt

loat probate, exemplification of, 76

rulea of evidence, 76

admiaoibility of evidence of peraona having intereat, 77

in determining what conatitutea the will, 77

animus open to inveatigation, 77

ambiguity upon the fuetum, 77

nature of the evidence, 77, 78

error ia date of will may be proved although effect ia to

revoke will of later date, 78

when knowledge of contents of will is assumed, 70

Court has no power to correct omissions, 79

words cannot be substituted, 70

although rejection of part may destroy validity of

remainder, 79

declarations of testator, when admissible to rebut presump-

tion that unattested alterations weremode after execu-

tion, 79

to prove testamentary capacity or fraud, 79

not to prove execution, 80

to rebut presumption of revocation, 80

to prove contents of will, 80

contents may be proved by evidence of single witness, 81

contents may be proved in part and probate granted

accordingly, 81

no degree of secondary evidence, 81

omnia prcuumuiUur rite ease acta, 81

of what instruments probate necessary, 82

paper neither disposing of property nor appointing executor, 82

unless codicil revoking will, 82

mere confirmation should be brought in, 82

y y2
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PBOBATE—<on«.

of what initnunento probftte nwtanrj—wnt.
will relating to real estate only and not appointing ezeoutor, 82

unleaa relating only to foreign immoveable property, 82

will in execution of a power, 83

independent declaration of trust, 83

when binding on the legatee, 83
^

where trust appears on face of will, 83

where trust does not so appear, 83

what amounts to a trust, 83

legacy totwopersons astenants in common, 83

legacy to two persons as joint tenants, 84

characteristics in reference to wiU, 84

will of a deceased sovereign, 85

sealed packets, 85

where there are several executors, 85

probate enuT«e for benefit of all, 85

so also in case of limited probate, 85

but a double or cesaate probate usual, 85

executor how sworn in such cases, 85

evidence of what, 88

conclusive upon the /ocfum and validity of will, 88

only evidence of executor's title, 89

act-book, primary evidence, 89

not conclusive of collateral matter, 89

e.g., domicil or death, 89

testator may be shown to be alive, 89

that seal of the Court has been forged, 89
that probate has been revoked, 89

equity jiuisdiction in case of fraud, 89

probate of will and codicil conclusive of distinct instruments, 90
when original will may be looked at, 90

same practice in/ae litnile probate, 90
mistake in translation of foreign will, 90

as to title to real estate, 91

formerly probate not evidence, 91

effect of 20 & 21 Vict. c. 77 after citation, 91

after notice of intention to give in evidence probate or

grant of administration with will annexed, 92

effect of the Land Transfer Act, 1897. .93

authenticated evidence, not foundation of executor's title, 93

revocation of, 137

jurisdiction, 89, 137

procedure, 137

by consent, 137

without consent (nou-contentious business), 137

(contentious business), 137
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FBOBATE—eonf.

revocation of

—

eont.

piooedure—conf.

after probate in common form, Mi'

how next-of-kin should proceed, 137

how exec tor who haa proved should proceed, 138

after probate in solemn form, 138

probate obtained by fraud, 138

false sut;ge8tion by minor, 138

one of several executors becoming of unsound mind, 138

sole executor becoming of unsound mind, 139

effect of revocation, 141

pending appeal resulting in reversal of sentouce, 142

Court of Probate Act, 1857, ss. 77, 78. . 142, 143

as to hand fide payments made to or by executors before

revocation, 142

indemnity to persons and corporations making bond fide

payments or transfers, 143

PBOBATE COURT,
jurisdiction of, 65, 89, do, 114

not a Court of Construction, 67

PBOCEDTTBE. See AoMiMiBTBATioir Decree; ADMuasTRAnoir,

Letters of; Probate.

in administration proceedings, 586

in Chancery Division, 586

wnt or originating summons, 586

distinction between, 586

originating summons, who may take out, 587

matters to be determined upon, 587

orders for administration, 588

for purposes of Land Transfer Act, 1897. .588

persons to be served, 588

propriety of trustees protecting themselves by, 589

rule as to costs on, 589

jurisdiction on, 590

persons claiming adversely to the estate, 590

persons claiming adversely to the will, 590

personal representative having legal estate in land, 091

equitable tenant for life seeking to be let into poasesaion,

591

claims arising out of breaches of trust, 591

or pointing to wilful default, 591

leave to bring fresh action, 591

receiver and manager, power to appoint, 592

third party notice not applicable, 592

priorities, enquiry as to, questions of disputed fact

being involved, 592



694 GENERAL INDEX.

PBOCEDURE—eon*.

in Chani-erj Dmmon

—

etmt,

origiuating summous

—

tout,

jurisdictiou on

—

cont.

when aervice out of jurisdiction required, 692
when objection to jurisdiction to be taken, 592

time for appeal, 592

discretion of representative, to what extent interferod with,
592

order for administration, not obligatory, 593

application may stand over, to render accounts, 593
proceeding under order may be restricted, 593
to be made by judge in person, 593

when order for general administration will be made, 593
direction by testator to take administration proceedings,

593

assignment to same judge of subsequent proceedings, 594
conduct of proceedings in concurrent actions, 594
oonsolidation and stay of proceedings, 594

statutory defence, notice of, 594

executor or administrator to represent estate, 594

without joining beneficiaries, 594

aerrice dispensed with, on compromise, 594

representation orders, on construction, 595

in other cases, 595

service on all parties interested, when not required, 595
adding parties, discretion of Court as to, 596
service of notice of judgment or order, 596

absence of legal personal representative, power to proceed
notwithstanding, 596

claims, appearance on, 597

in County Court, 597

jurisdiction concurrent, 597

limited to estates not exceeding £500 in value, 597
transfer of proceedings, 597

predominating considerations on application, 597
distributive share, not exceeding £50, order for payment, 698
legacy, not exceeding £60, order for payment, 598
practice in County Court, 598

in Bankruptcy, 598

creditor may present petition for administration, 598
'' transfer on proof of insolvency, 598

even after judgment for administration, 598

discretionary, predominating considerations, 598
partnership proceedings, consolidation, 599

property which vests in trustee, 599

PEODUCnON OF TESTAMENTAEY PAPEBS, subpoena for, 70
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PBOTEOTION OBDEE,
effect of, on title to grant of administntion, 96

on power of disposition, 11

PUBLIC POLICY,
condition contrary to, 467, 468

bequest contrary to, 441

inrolving inquiry as to paternity of illegitimate child, 441, 545

against policy of a statute, 441

to protect persons against consequences of criminal offences, 441

encouraging doctrine of papal supremacy, 442

PUBLIC TEUSTEE, corporation sole, 41

may be appointed executor, 41

not obliged to accept, 53

prohibited in certain cases, 53

entitled equally to administration, 110

after probate or grant, administration may be transferred to, 2, 597

may take opinion of Court without judicial proceedings, 586

administration of small estates by, 112, 597

PUBLIC TEUSTEE ACT, 1906. See Appendix.

PUBCHASEB FOB VALUE, protection of legal estate, 216

B.

EEAL ESTATE,
governed by lex loci, 149, 153

vests in personal representative under Land Transfer Act, 1897 . . 200,

208

until grant devolves on heir, 196

order of application in marshal ling, 494

will relating only to, probate of, 82

title to, proof of, 91

BECEIVEE,
grant of letters to, 107, 127

when Chancery Division will appoint, before .obate, 300

when Probate Division will appoint, 125

appointment, on originating summons, 592

effect of appointment on right of retainer, 338

EECOGNIZANCES AND STATXJTES. See Debts.

BEFUNDINO LEGACIES,
executor cannot retract assent, 524

presumption on paying legacy, sufficient to pay all, 524

except where legacy paid \mder compulsion of suit, 624

or where debts afterwards discovered, 524

or with notice of mere liability, 524
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BEFUJ^ING LEOAOIES—corU.

intormediate inoome not recoveraUe, ASA

M between benefioiaries in administration action, 525

except in favoor of tnutee benefidaty, 525

remedy i.rimarily against executor, 525

claim at any distance of time, 525

after appropriation, 525

devastavit after payment, 526

loss by accident after payment, 526

devastavit before payment, 526

distribution without notice of bankruptcy of deceased, 526

REGIMENTAL DEBTS, priority of, 321

EELATION BACK OF TITLE,
of executor, 1, 194

of administrator, l&i

execution creditor not prejudiced by, 196

" BELATIONS," signification, 546
" poor relations," 546

EELEA8E OF DEBT,
by legacy, 457

by appointing debtor executor, 458

by gift or forgiveness of, by will, 406

BELIOIOUS OBDEBS,
bequests to, of men illegal, 437

lOGeo. IV. c. 7, s. 27 437

Act does not extend to women, 437

secret trust for benefit of order, 438 "

gift for benefit of individual, good, 438

character of work done by order, immaterial, 438

gift to, upon a valid trust, 438

gift, non-charitable, to community of women, 438

parol evidence when inadmissible to show charity, 439

gift for convent, effect of, 439

religious purposes, when charitable, 440

gift to holder of an office, 440

gift to Boman Catholic Archbishop, 441

BEMTTTANCE OF LEGACIES, cost of, 485

BEMOTENESS. ^ee Perpxtuitt.

BEMUNEBATION,
to administrator pendente lite, 125

under the Judicial Trustee Act, 1896.

apart from Act, when allowed, 563

,563
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BENT. Bee Afpobtionvxnt.

diiterant kinds of, 274

oommon Uw right of diatnn, 274

Utatory right of diatreaa, 274, 275

rerenion neoonary to found remedy, 27A

nnderleaae exceeding original term, 275

reversionary lease, original term not enlarged by, 275

wveranoe of rent from reversion, 275

deetrootion of, by merger. See Mebobb.
freehold rent, remedy by 32 Hen. VIII. o. 37, for anearagea, 275, 276
lease for years, remedy by 3 & 4 Will. IV. c. 42. .277

Land Transfer Act, 1897, effect of, 277

action of debt at common law, 277

limit of repreeentatives' liability for. See Liabilitiks.

until option exercised to purchase land, title to, 259

until oonveiaion under trust for sale of land, title to, 510

BENUNOIATION. See XUxmutoe.

BEPAIBS, limit of representatives' liability for, 362

SEP£ES£NTATION OBDEB, when made, 595

BEPBESENTATIVE,
estate of an executor or administrator, 194

time of vesting, 194

property of testator vests in executor at death, 1, 194

property of intestate vests in administrator on grant of

letters, 2, 194

until grant personal estate of intestate vests in judge of

Court of Probate, 194

property in personal chattels draws to it the possession, 194

but no possession of immoveables before "ntry, 194

exception in case of leasehold rev'> , 194

relation back of letters of administrati* 94

in actions for trespass, 195

for trover, 195

on covenants in leases, 195

on contracts entered into before grant on behalf

and for the benefit of the estate, 195

but administrator may refuse to ratify,

195, 196

real estate imtil grant devolves on heir-at-law, 196

grant vests it in administrator. 196

with right to sue for matters subsequent to

death, 196

execution creditor not prejudiced by relation back, 196
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BEPBESENTATIVE—eoN(.

estate of an executor or adminiatimtor—fonf.

time of Teeting—n>n(.

no right c* action aoorum to adminiatrator until grant, 196

except for purpoM* of 3 ft 4 Will. IT. c 27. .197

quality of the eatate, 197 v

to adminifter and distribute, 197

cannot be taken in execution of judgment againat personal

representative in his own right, 197

Tests in administrator dt bonii noit on death of administrator

or death intestate of executor, 197

no forfeiture, formerly, for felony or treason, 197

in carrying on testator's business personal representatiTe

liable dt boHi$ proprii* to creditors, 198

but circumstances may raise inference of gift of assets

by beneficiaries, 198

BO testator's creditors may preclude themselves, 198

bankruptcy of personal representative does not affect assets

of testator or intestate, 198

on bankruptcy of surviving partner joint assets vest in

trustee in bankruptcy for payment of joint creditors,

198

no merger of estate of personal representative as such in

estate held in his own right, 199

cannot elect to take specific chattels in satisfaction of his

claim against the estate, 199

but may exercise right of retainer without realization of

assets, 199, 333

cannot appropriate except by agreement, 199

quantity of the estate, 200

the whole of the personal estate, 200

such real estate as is affected byLand TransferAct, 1897 . . 200

joint estate passes to survivor, 200

joint tenancy not favoured in equity, 200

resulting trust implied, 200

purchsMe made in name of one of several, 200

money advanced on mortgage in joint names, 200

purchase money contributed unequally, 200

money expended on repairs and improvements of

joint property, 201

parol evidence admissible, 201

partnership property, 201

surviving partner may deal with partnership assets (real

and personal) for purpose of realization, 201

right of action devolves on surviving pai-tner, 201

doubtful whether rule ju» accrtKendi, &e., enforceable

except in Court of Equity, 202
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i

BEPBESENTATIYE—eoN(.

••teto of an ezeoutor or sdminutrator—eon^
quantity of the estate

—

coat,

Fartnerahip Act, 1890, m. 38, 42, 44 . .202

Limited Fartnerahip Act, 1907, effect of, 203

bare poeaeaaion of goods given no title against irrongdoer if

title shown elsewhere, 204

exception in case of property of deceased bankrupt, 204

legal estate or merely power of sale, 204

devise to execut'^rs to sell, 205

devise that executors shall sell, or that land shall be

sold, 205

power of sale must be expressly given or necessarily to

be implied, 205

charge of debts timitliciter, 205

devise to another charged with debts, 205

effect of s. 16 of 22 & 23 Vict. c. 36 . . 205

direction to pay debts timpliciler, 206

direction to executors to pay debts, 206

followed by devise of real estate to them, 207

followed by devise of " residue," 207

equitable charge, no title to convey legal estate*

207

mere charge will not enlarge estate of trustee, 207

effect of Land Transfer Act, 1897, s. 2 (2). .208

some or one only of several joint representatives cannot

sell without authority of Court, 208

presumption that all debts are paid, when it arises, 208

conveyance by personal representative, presumption he acted

as such though expressed to convey as beneficial owner,

209

estate of several executors or administrators, 210

joint and entire interest, 210

incapable of being divided, 210

survives without new grant, 210

one caimot release to the other, 210

release by one discharges the whole, 210

underlease by one passes the entu«ty, 210

possession of one gives joint right of action, 210

no action at law by one against the other, 210

or against an executor of a deceased executor, 210

but creditor executor who never acts may sue others, 210

all must join in bringing actions at law, 211

except where one of several alone proves, 211

effect of Ord. 16, r, 11. 21

1

estate of an executor of an executor emd of an administrator d« honii

non, 212

transmissibility of estate of executor, 212

^
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BEFBESENTATTVE—CON/.

MUto of an ezeontor of an oxMnitor and of an adminiatrator d» heiti$

mm—eonl.

title of adminiatrator tk honit non, 212

to personal eatate in ipeoie unadminiatered, 212

to money which oan be distiiigniahed, 212

to aaeeta frandnlently alienated. 212

no title to aaaeta veatad in penonal repreaentative in indiTidnal

oapadtj, 212

».g., rent reaerred on nnderleaae, 213

promiiKny note for balance of debt, 213

judgment recovered in tort, 213

oontraota entered into by original executor or administrator

enforceable against administrator de bmii$ non, 213

power or authority of an executor or administrator, 214

after grant power of adminiatrator equal to that of executor,

2,214

same property and same power to bringaotioDs asdeceaaedhad, 214

right to enter on land deaoended to remove chattels, 214

right of representative of deceased tenant for life or in tail to

enter, 21fi

absolute power of disposition over personal eilecta, 216

may sell, mortgage or pledge assets, 215

under Land Transfer Act, 1897, power over real estate, 21A

rule ddegatus non potttt delegare does not apply, 21A

presumed to be acting in representative capacity, 216

but purchaser or mortgagee without l^ptl estate takea

subject to equities, 216

notice of devastavit, 216

notice of executor, residuary legatee, selling or mort-

gaging for his own purpose, 216

notice of executor, specific legatee, acting similarly, 217

cannot purchase for himself any of the assets, 217

may underlease leaseholds, 218

may lease freeholds, 218

ouuB on lessee to show it to be bestmode of administering, 218

cannot give option to purchase, 218

condition against alienating or sub-letting without licence not

binding unless named, 218

may endorse promissory note or bill of exchange, 218

Bills of Exchange Act, 1882, sections aCfectiug repreaentative,

218, 219

right of selection given to deceased, when exerdseable by, 220

may allow time, compromise, compound, submit to arbitration,

settle, Ac, 220

powers annexed to office survive, 221

power or authority of one of several executors or administrators, 223

joint and entire authority, 223
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MFRKHBNTATIVE—cwU.
power or suthority ofouof Mrenlexeoutoraoradiuiniatntort—eonl.

Mto of OM deemed aoU of all, 32^, 224

Court will enforce equitable Mcuritjr given by one, 223
under I.And Transfer Act, 18B7, one of Mreral cannot aell or

transfer real estate without authority of Court, 223
acknowledgment of debt under Lord Tenterden's Act, 224

under s. 42 of the Beal Property Limitation

Act, 1833 .224

ought not to pay statute barred debt against wishes of others, 224
all must join in transfer of stock, 224
not agent of others to bind them by his several contracts, 224
one cannot discharge himself by accounting to the other, 221
one may compromise a claim of the other, 221

duration of office,

of executor, 2

of administrator, 2

liability of, as trustee, 3, A71

effect of s. 8 of 37 & 38 Vict. c. 57 . .402

effect of s. 13 of 23 & 24 Vict. c. 38 .402

taking probate is aooeptance of particular trust, 3

difficulty in determining when executor ia/unetu* officio, 3
precise notice necessary to fix debtor or purchaser, 4

BEPBESENTATIVE CHARACTEB,
suing in, 196,286

cannot be sued in, before intermeddling or probate, 61, 393
endorsing bills of exchange in, 218

joinder of claims in, with personal claims, 287

when presumed, 4, 209, 216

surrivorship cf office, 221

gifts to person as holder of an office, 440, 441

••EEPBE9ENTATIVES," signification, 549

KEPUBLIOATION. Stt Will.

EEPUONANT CONDITION, 469

BESIDUE,
substantial title complete at death, 501

to be ascertained within a jear, 501

right of persons having life interests, 501

distribution under the statute at end of a year, 502
division in specie, 502

one of several cannot claim adversely in specie, 502
appropriation apart from statute, 503

effect of Land Transfer Act, 1897, s. 4 (1). .502

settled residue, 504

rule in Howe y. Earl of Dartmmith, 504

when rule excluded, 5(H
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BBSIDUE-coMl.
Mttlad rMidn»—«nMl.

rate in AllhuBim r. WhitUH, MM
prineipte applied to prooMdi of na\ atUto on dtfioiwioy ol

ptnonal aaUte, 607

tmuuit for life p«ja intontt on MoarUinod dtfloionoj, A07

prindpte applied to annuitiaa, W7
property retaiaed for oonvenienee of eatate, 008

aecuritiee ralued aa at end of a jear, 608

aoipltui income inreated aa capital, M8
rule in Dimt$ t. Rrott, fi09

Taluation aa at teetator'a death, and tenant for life allowed

3 percent., 609

role in Be Earl o/ Chuttrfitld'* TruOt, 309

on falling into poaaeaaion of outatanding peraonal aetata,

609

intereat calculated at 3 per cent, 610

until aale of real estate tenant for life entitled to rente, 610

reaiduary bequeat, 610

meaning of, 610

what pacaea under, 610

WillaAot, aa. 24, 26. 27.. 611

general power within a. 27 .. 611

appointed fund, when it reaulta in default, 612

when it forma part of general eatate, 612

on failure of diapoeition of proceeda of real eatate, 267

apeciflc fund, residue of, 612

undisposed of residue, 612

right of executor to, 612

effect of Executors' Act, 1830. .613

where Act does not apply, 613, 614

contrary intention may be inferred, 614

what ia sufficient inference, 514

BESTBAINT ON ANTICIPATION, removal of by Court, 678, 679

BESTBAINT ON MABBIAQE, oonditiona aa to, when valid, 470

BETAINEB,
in preference to creditors of equal degree, 333

no application to equitable aaseta, 333

may retain in specie, 333

not affected by Hinde Palmer's Act, 333

except by augmenting fund subject to the right, 334

not affected by s. 10 of Judicature Act, 1876. .336

may be exercised by married woman executrix against husband'a

creditors, 336

not restricted to ascertained debt, 336

assets, to which it applies, 336, 336, 337

when exerdseable by representative of deceased executor, 336
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BETATNER—etNi«.

I*nd Tranaftr Act, 1897. gire* no new right, 3 16

hair or doTiaae hM aimilAr right in oortun cum, 3M
fund muat bo aotiully or oonatruotivelj in poMOMion of ozMutor, 837
fund not paid out of Court to enable exwutor to exeroiee right, 338
right not loet by order for adminietntion, 338, 346
aaaata ooUeoted by reoeiver not liable. 338

but Court will not interfere by appointing reoeirer on intar-
lootttory application, 338

right not loat by order under a. 124 of Bankruptcy Act, 1883. .338
nor by mere delay, 339

may be waived, 339

priority OTor ooata of adminiatration action, 339
priority oyer debt of higher degree, if no notice at time of dia-

tribution. 339

right to receive and liability to pay mutt be in same pereon, 339
exception*. 339

for debta of which executor it .-uitee. 340
when truatee can be compelled to eserciae right, 340
one of two executora who is one of two joint creditor*, 340
one of two, not to the prejudice of the other, 340
mortgagee executor, not out of iurplua proceeds. 341
for benefit of partnership firm, 341
no right on becoming assignee of debt, 341

executor surety, paying debt, 342
adminiatrator d.m.m., for infant's debt, 342
administrator for une of lunatic, for lunatic's debt, 342
for statute barred debt, 342

BEVEBSION,
effect of severance, 275

merger of, 251

necessary for remedy by distress, 274

BEVOCATION. See PaoBArx ; AouiiriSTKATioN, Lztters of ; Will.

BOMAN CATHOrjCS. See Bklioious OKDEBa; Sppebstitious
Uses.

S.
SAILOBS,

wills of. See WlLL.
effects of, 112

SALE,
order for. See CowvEKaiow, Equitable.
of wasting securities. See Residue.
by executor legatee for private purposes, 216
by legatee, right of creditors of testator, 217
power of, when implied, 204
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SATISFACTION. Sn AomfTiov.
ol debto ud poftioM bf ItfaciH. 4M

baqoMlbjr dabtor tquti to or nt\nA\ng doU, 4M
wbat MflBioBt to lobat pnaonptioii, 4M
ligMjr by pwrat to ohiM, or by hwbud to wift, 4M
proranptioii afdnat doabto portkMM, 4M
•Uotion by OM of MTonl tmtui* fM <rM<, 4M
{Nunl ovidiMM adaniMiblo to lobut pramnptioo, 4M, 4M

niMM of dobta by Uga/am, 4A7

baqoMt by oraditor to dobtor, 401

parol OTidniM of iatontioo, 4A7

of dobta ont of laguiaa,

lagataa oannot raoaiva bonaty QntO dabt owing by him to aatato

ii aatiafiad, 4A7

no application to apaoillo dariiaa, 467

nor to apaoiiio lagaoy unkaa rapraaantad by moaay in handa of

azaoutor. 4i1

nor to futura dabta, 4A7

nor to lagataa bankmpt baforo daath of taatator, 4W
by appointing debtor to ba azaoutor, 4M

ralaaaa of dabt at law, 4A8

but not ao aa to detnrad oraditora, 468

in aquity dabt ia ganaral aaaata for both oraditora and bana-

fiotariaa, -158

by appointing craditor to ba azaoutor, 469

azarcite of ri^t of ivtainar, 469

SATISFIED TEBIL 8m Uemuub.

SAVIM08 BANKS, dapoaitaio, 112, 113

SCOTCH CONFIBMATION, leaading, 164

SCUBBn.OUS MATTEB, azoluaion from probata, 76

SEAMEN. aeeaAnjou.

SECHET TBUST,
whan binding on lagataa, 83

for banaflt of illagal raligioua order, Toid, 438
effect on rata of legacy duty, 190

effect on rata of auooaaaion duty, 1S4

" SECUBITIES," signification, 662

8ECUBITT,
eatate held as. Set Amstb, Dxvolutiok or.

required of adminiatrator. <Sre Bohd.

SELECnON,
right of, giv«n to deceased, when ezerdseable by repwaentotiTe, 220

SEPABATE PBOPEBTT. Ste Bvsbash aud Wife.

SEBYANTS, gift to, 549
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8BBTI0E,
whm ^Kpmmi with in prooMdiiiga, AM
«< aotiea cf JndguMt, AM

SKT-OFF,

lilfikt gt?m b]r lUtPte 3 Om. II. e. t2, . 13 .;M
JttdiMtnnAotaonljrdbottlMpnxwdtti*—Ord. 19, r. 3. 393
both ekuna moat b* Uqoidatad dabta, 389

batwam tha mum putiaa and in tha aama right. 3(i9

aqnitabia aat-off. wbara rapraaantativa abaolataly antitlad is Moitjr,

390

nona whata aoooont may ba naenaary, 391
nona againat aaaignaa of aquitaUa ohoaa in action. 391

right to ana in rapraaantatiTa chanatar may dapand on. 386, 3H7

SETTLEMENT ESTATE DUTY. Am Diath Drmn.

8HABEH0LDER. liabiUtjr of repraaanUtira aa, 363

SHABES IN PUBLIC COMPANIES. Iki Aaam, DivoLxmow or
obligation of buyar to indamnify adlar, 3W

BIONATUBE. AxWau

SMALL ESTATES. Bm AowKiarBATiov, Lirbbs or.

adminiatntiou of, by Publio Tnutee, 111, A97

80LDIEBS.
willa of. 8te Woxa.
affaoUof, 113

SOLICITOR
reoaipt by, of pnrohaaa monay on aala, 076

of moi.ay undar a policy. 577

truataa, liaUa to account for profit coati, 063

coata of, what allowed oat of tha aatata, 064

liability of paraonal rapreaantatire for negligenoa of daceaaad, 360

soLicrroB'S lien,
at oommon law. 036

doaa a<A extend to real aetata, 037

not barred by Statute of Limitationa. 037

by Scriidtora Act, 1860. .037

on all property reooTered or presenred, 037

aolidtor diaohaiged before trial, charging order subject to ooeta of

client for time being. 037

no lien on original will, 70

lieu aa againat adminiatrator de bonit non, 213

SPECIALTT DEBT. 8m Duts ; Luutations, Statutu or.

SPECIE.
appropriati(m of - iue in, 003

retainer in. 333

• S 8
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SPECIFIC LEGACY. 8** LaoAOiu.

SPECIFIC BESIDUE,
meaning of, 612

vbere fund deficient for aums payable thereout, 488

STATUTE BABBED DEBT, v

when repreeentative may pay, 224

repreientatiTe not bound to plead, 357, 368

executor may retain for, 342

STATUTE MERCHANT AND STAPLR See Debts.

STATUTE OF FRAUDS. See Fbacdb, Statutb of.

STATUTE OF LIMTTATIGNS. See LiHTiATioirs, Statutm of.

STATUTES OF DISTRIBUTION,
rights of wife and children and representatiTes of deceased children,

515

widow of deceased child takes nothing, 616

effect of B. 5 as to advancements to children, 516

issue of deceased child in position of parent, 617

advancement, what is, 617

valuation of advances, 618

carries interest at 4 per cent., 618

rights of wife, father, mother and next-of-kin, 618

no representation among collaterals after brother's and sister's

children, 518

next-of-kin, how ascertained, 101, 518

affinity or relationship by marriage gives no title, 620

rights of husband and wife, 521

effect of 29 Car. n. c. S, s. 26. .521

effect of Intestates Estates Act, 1890 . . 521

whore husband dies wholly intestate, 522

effect on widow's dower, 622

wife may exclude her rights by agreement, 622

declaration of exclusion by will of husband, 622

satisfaction of husband's covenant by distributive share, 522

STATUTORY DEFENCE, notice of, 594

STAY OF PROCEEDINGS,
in actions commenced before probate, 64

in concurrent actions fc . inistration, 594

STEWABD OF MANOR, trustee, profits from office, 662

"STOCK ON FARM," signification, 661

STOCK, transfer of, 224, 363

SUBSTITUTED LEGACY. See Lboacieb.
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SUBSTITUTIONAET GIFT, what is, 415

SUCCESSION DUTY, 182

legacies charged on real property in aid of personalty, 182

money payable by devisee as a condition, 182

or by way of election, 182

leaseholdo, 183

real property, what included under, 183

personal property, what included under, 183

what dispositions confer successions, 183

joint tenancy, 184

powers of appointment, when executed, 184

dower and other charges, 184

reservation of benefit, 184

secret trusts, 184

reversionary property, 184

proceeds of sale, 184

duty a first charge on interest of successor, 184

mode of payment on succession to personal estate, 185

mode of valuation and payment on succession to real estate, 185,

186

where successor is competent to dispose of, 185

where successor is not competent to dispose of, 185

outgoings to be deducted, 186

timber, duty on, how paid, 187

to what timber duty attaches, 187

advowsons, 187

fines on renewals, 187

fluctuating income from manors, mines, Ac., 187

charges on real property, 187

money from sale of real property, 187

incumbrances, allowances of, 187

persons accountable, 188

penalties, 188

forms in use, 189

rate of duty, 191

exemption, 192

certificate of discharge, 192

no liability after six years from settlement of account, 192

SUPEESTITIGUS USES,

gifto for, void, 431, 432

what are, 431

prayers and masses for benefit of a deceased person, 432

public celebration of masses for repose of souls, 432

soundness of religious doctrine, no inquiry as to, 433

must be intended for public benefit, 433

religious purposes, when charitable, 433
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SUPEBSTITIOUS USES—«»«.
toleration, history of, 433

Toleration Act, 1689. .433

Boman Oatholic Belief Aot, 433

Jewiah Charitiea Act, 434

mode of application when gifU fail, 434

SUBHTY. See Debts.

right of retainer, 342

right to contribution, 322

SUEVIVOB,
me!> ning of word •* * "^

wlutt passes unc .0,417

1^

T.

TAXATION OF COSTS. 637, 664

TENANT FOB LIFE AND BEMAINDEBMAN OB REVEBSIONBB,
abatement as between, 487

rule in Howe t. Earl o/ Dartmouth, 604

rule in AllhuMn t. Whittell, 606

rule in JDime$ t. Scott, 609

rule in Be Earl of Cheiterfield'* Triutt, 609

THE THELLUSSON AOT, 1800. .443

TIMBEB. 5m Amktb, DxyoLunov or ; Wastk.

TOLEBATION AOT, 1689.. 433

TOMBSTONE,
cost of, when allowed, 308

legacy for erection of, 308, 407

legacy for repair of, 308, 407

TOBT. See Daxaoib.

TBADB DESIGNS, eSect of registration of, 286

TBADE ICABK8, effect of registration of, 284

TBADE UNIONS, depositors in, 113

TBANSmSSION OF OFFIOE OF EXEOXJTOB. See ExxoDTOB.
on grant to attorney of executor, 124

TBUST,
independent declaration of, 83

probate of, not necessary, 83

when binding on legatee, 83

TBUSTEE. See Statotb op Ldiitatiohs; Devastavit.
taking probate is acceptance of trust under the will, 3

liability of representative as, 3, 671

difficulty in determining when executor it/unctut officio, 3

precise notice necessary to fix debtor or purchaser, 4
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TBUSTEB—eoitf.

sole tnutee cannot appoint ipedal ezeontora, 51

personal repreaentatiTO of, may decline to accept the office, 3, 340

notice to. See Assiomixm of LiOAons.

U.

" UNMABEIED," signification, 548

V.

VESTED AND CONTINGENT BEQUESTS. See OoHomoirAi.

Deyisbs Ain> Bequests.

vested, at determinate future time, 460

contingent, what words make, 460

interim interest, makes immediate gift, 461

except for class indiscriminately, 461

gift of interest for maintenance, or maintenance out of interest,

distinction, 461

direction to pay or transfer at a future time, 461

gift over on death before happening of contingency, 462

contingency both as to capital and interest, 462

" as soon as," with interest, 462

direction to accumulate following absolute gift, not enforceable, 462

absolute gift followed by qualifying trusts which fail, 462

postponed legacies payable out of real estate, contingent, 462

tecut, legacies payable out ot proceeds of sale, 463

legacies charged '
. both real and personal estate, 463

legacies payable out of mixed fund, 463

sucoeesiTe limitations of personalty to persons absolutely, 463

efifect of gift " and in case of his death " to another, 464

effect of gift " and in case of his death without issue," 464

effect of Conveyancing Act, r82, s. 10 (1), as to executory limita-

tions over, 464

VESTED SUBJECT TO BE DIVESTED,
legacy carries interest from end of the year, 482

VOID LEGACIES. See Attestiho Witobss; Moetmjjk ; P»B-

HrnxiTT ; Pubuo Policy ; Eelioioub Obdebs ; StrpEBexiTiOTrB

Uass.

VOLUNTARY OBEDITOES. See Debts.

W.
WAGES,

legacy to servants, 549

preferential payment of, 321

WASTE,
liability for, 374

in cutting trees, 230, 374
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WA8TIN0 SEOUBTTIBS. 8e* BaBwrn.

WIPE. See HWBAW) Aim WWB.
"wife " ngnifioation, M7

"^

WM^^EPAULT. See Accord. Lubh^ xo; D:.y..TAyx,;

WILL,
Nature and eaaentiala,

appointment of ezeoutur, foundation of, 6
will and codicil together one testament, 6

language of will may be interpreted by cc ' 1. 5
effect of the Wills Act, 1837,

•• 3 property which may be disposed of by mil, 5
•. 9 requisites to the validity of will, 6
s. 11 exception in favour of soldiers and mariners, 6

Jnay be written in any language, ink or penoU, 7
mstrument may be testamentary regardless of form. 7

but there must be animu$ tettandi, 7
extrinsic evidence admissible to show intention, 8

revocability essential to a will, 8
contract to make a will, 8

when it will be specifically enforced, 8
when damages only recoverable, 8

mutual wills, 8

effect of alteration by survivor, 8
effect of alteration during joint lives, 8

conjoint wills, in one instrument, 9
none the lees revocable, 9

power to make will cannot be delegated, 9
nor power to revoke will, 9
when paper referred to in will may be incorporated, 9, 10, 40

parol evidence when admissible to show unattested document
was in existence at date of will, 10

Capacity,

infants, effect of s. 7 of Wills Act, 10
exception as to infant soldier or seaman, 10

married women, effect of s. 8 of Wills Act, 10
separate use and testamentary power of appointment, 10
effect of husband waiving right to administration, 10
when husband may revoke hib assent, 11
what property could not pass under will of married woman

" - le during coverture, 11

missibility of interest as sole executrix, 11
wject of protection order or judicial separation, 11
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WILL

—

eont,

a. Oapadtjr—eon/.
n»arried women—eon*.

•flect^of^the Married Women-. P«,p„ty Act.. 1870 and

''^u!r^' ^"T* ^o""^''^^^ ^«*' "»»• »«« -'»•'•
aoqmred property, 13

seamen and marine., 13
elleot of 28 ft 29 Viet, a 72. .13

merchant Mamen, 13

e£fect of 47 A 68 Vict. o. 60 13, 14
idiots, 14

lunatic., 14

•anity premuned in abwnoe of contrary evidence, 13
but onuiprobandi on party relying on will, 16
wiU dunng lucid interval valid, 18

notwithstanding inquisition, 13
the^oharacter of the act may bo taken a. the tert.

distinction between delirium and insanity 13
partuU inanity will invaUdate will referable thereto, 16natmre of evidence to prove partial inwrnty. 16

tifrV^"^'"^""^""*
merely particular diqwd-

infimity, distiiiguished from inwnity and f«,m mere weaknewof understanding, 16
"onmees

standard of capacity in cases of infirmity. 17
deaf and dumb, 17

blind persons, 17

illiterate, 18

person drunk, 18

duress, 18

fraud, 18

im^Strfs*^'' ^"^ ^'^''** ""* '^^'-"^ -*• '«

influence, undue, 18

what sufficient to invalidate will, 18 19
effect of will being written or prepared by a party in hisown favour, 20 *^^ '"*'

rule in Barri/ y. 3utlin, 20, 21
traitors and felons, 21
/do de $e, 21

'"rZ*"^'^' ^' .to«.» '»«.»„,.,.^
outlawry, 21

effect of 42 4 43 Vict. 0.69. 21
3. Signature of tertator, 22

what ia niffioient, 22
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i

I

WILL—«on«.

3. Signature of teatator—«(m;.

heeti naod not be oonneoted or all ngned, 22
but mnit be in room at time of execution, 22

position of signature, 23

eftectof 16 Vict. 0.24. 23 v

4. Attestation, 24

acknowledgment of signature sufficient, 24, 2A
signature must be visible to the witnesses, 24
witnesses need not be informed of nature of instromeat, 2A
both witnesses must be present at same time, 26
m'lst be conscious of the act, 26

must attest in presence of testator, 26

need not attest in presence of each other, 26

testator must be in position to see the attesting, 26
so blind testator had he sight. 26

presumption omnia rite ute acta, 26

evidence necessary to rebut presumption, 26
what sufficient subscription, 26

position of attestation, 27

all sheets of will must be in room at time, 27

and physically connected if attestatio • not on same sheet as

signature, 27

6. Bevocation, 27

by marriage, 27

effect of marriage on will made in exercise of a power, 28

none by presumption of intention, 28

by alterations, must be executed as a will, 29
by destruction, 29

what amounts to destruction, 29

inchoate act insufficient, 80

both animus revoeandi and the act, 30

subsequent ratif.cation of unauthorised act, insufficient,

30

partial revocation depends on animui, 3<

by obliteration, 30

words obliterated must not be apparent, 31

magnifying glass may be used, 31

but no physical interference with document, 31

doctrine of dependent relative revocation, 31

when principle applies Court may have recourse to any

means to ascertain obliteration, 32

cancellation under mistake of law or fact equally inoperative, 32

destruction of second will does not revive first, 32

codicil not impliedly revoked by revocation of will, 32

will executed in duplicate, 32

presumption in case of destruction of one, 33

mutilated will, presumption as to, 33
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WlLL—roHt.
A. Revooation

—

omt.

loat will, pretumption oa to, 33

rebutting evidence, 33

destruction without authority, 33

Moondary evidence of contents of will, ;J4

declarations of te«tator made before and after execution, 34
probate of go much aa is proved, 34

declarations inadmissible to prove execution, 34
by subsequent will, 28, 34

nu presumption that subsequent will revoked a former, 34
two wholly inconsistent wills of same date, 34

appointment of executors not conclusive as to substantive
will, 35

revocatory clause not conclusive, 35
implied revocation by later will, 35
parol evidence of intention admissible, 36

unless no ambiguity appears on face of instrument, 00
by republication of earlier will, 36

contingent will, non>happeuing of condition, 30

distinction where contingent event is merely motive for
making will, 37

evidence of adherence inadmissible, 37

may be admitted to probate before contingenoy has
happened, 37

condition attaches to revocatory clause, 37

but contingent codicil which taiU may revive invalid
will, 37

contingent presumptive revocation, 37

depending on existence of a fact, 37

immaterial whether deceit practised on testator, 37

distinction where testator expresses doubt or advice, 37, 38
effect of later disposition failing owing to incapacity of

legatee to take, 38

when appointment in prior will is revoked, 38

by general revocatory clause, 38

by residuary bequest, 38

6. Bepublication, 38

by re-execution or codicil, 38

but not to extend t part revoked before revocation of the
whole, 39

codicil to revive will must refer to it expresidy or by
inference, 39

leference must be to will in legal existenc* and not to a
revoked will, 39

effect of error in date of reference, 39

codicil confirming will does not set up part revoked by prior

codicil, 39

B. 8 A
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OEMEBAL INDEX.

WILL—<y>N/.

6. BepuUioatioii—conf.

codica reviTing revoked will does not neceMarily renve erery
oodicQ thereto, 40

effect of reference in general temu to teetator'e will, 40
effect of reference to will l>y date merely, 40
codicil cannot reviTe will not in eziatenoe, 40
rewed will deemed made at time when leriTed, 40
effect of codicil on unatteeted alteration* in will, 40
incorporation of unexecuted papen by republication, 40

WOBKMEN'S COMPENSATION ACT. 8h Chotes m Actiox.
preferential payment of eume not exceeding £100 . . :{22

T.

"YOUNGEB CHILDEEN." signification, 349

! K-

BHAMIRV At.XtW & CO. I.D. rRIXTER.s, LONDON AMD TUNBBlDCr.
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ABATEMENT OF LEGACIES. 400a

ABSOLUTE GIFTS OF PERSONALTY, 263, 263a

ACCUMULATION OF INCOME. 446«

ACTIONS, against personal repraientative, 288a et »»q.

ADEMPTION OF DEVISES AND LEGACIES, 459a

ADMINISTRATION,
ancillary. I62a

cannot be renounced without order. 1146

tetters of. must be under seal, 114a

grant of, to infant, 56a

grant of tetters of, conclusive, 114a

revocation of, 140a

rival applicants for, 114e

husband's rights to, 1146

special and limited, 114a

titte relates back, 1146

cum tettamento annexo, 131a, 200

de 6ont« non, 114e, 131a, 1316, I31o

pendente lite, 1316, ISli

ADMINISTRATOR,
appointment of, 114d, 114e

security required of, 13So

oiBcial, 114o

ADVANCEMENT,
on account of legacy, 542d

d'jfined, 654e

ALIEN,
may malce will 40a

may take under will, 40a

ALTERATIONS OR INTERLINEATIONS, 40;

ASSETS,
admission of, 486a, 623«

marshallinK, 400c
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TTORNBYOKKHUL. Mtlon bjr, to Mt uU» will, IMa
A88IONlf£NT of lifMlM, tU

B.

BKQUK8TS. Mian of« Uf tt m«.

BUSINESS, t»eutora enrrying on, 20M, tt2f

CHARITABLE USES. 4400, 44«o
«y pri», 445k

MortmaiD Aet, 4456 9t Mf.

CHATTELS,
coMtruction of, boquoit of, 8S3, 203a, 472/
lift MUte in. 2«Sa

CHILDREN,
eonatruetion of gifts to, 554a tt ttq,

child m ventrt, 554a'

CHOSES IN ACTION, 264

CLASS, executors talce u, 523

CONDITION,
conduct of legatee, 472a, 485o
impoMible, becoming, 4726, 472a
ubMqnent, 472a
marrying, aa to, 472o, 4724
in terrorem, 48S«

repugnant, 472o
pMiial reetraint, valid, 472(1

total reetraint, invalid, 472c, 472«f

CONTINGENT GIFT, 472o et geq.

CONTRACT, personal, death ends. 288a

CONVERSION, 3880. 564«

CORROBORATION OP CLAIM, 388o tt teq.

COSTS, 317a, 485a

CREDITOR,
appointment as administrator, 114«I, U4e
foreign, rights of, lQ2a

CRIMINAL ACT OF DEVISEE, effect of, 445/

CY PREB doctrine, 4466
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IK

DEATH, radi pcraonal eontraet, ttto

DKBTS, pajrownt of, Ml •« Mf.

DB8CRIPTI0N OF LEGACIES. 5M« H «•«.

o( land, Mid, ii4h

lot by Bumbcr, 5S4*, M4/
purtialljr ineorrtet, 6Mf
/•iM dMNOMtratio, U4>, SMi
midiM, what paatPt under 5Mk, 5Mp, 3M«
after-acquired property, fiS4«

of penonitlty, 6S4d el m^.

DEMONSTRATIVE legaciet, 414a

DEVISES AND BEQUESTS,
failure of, 448a e( $«q.

•ztinguithimnt of, 44Sa

DEVOLUTION OF ASSETS, 222o, 222e, 222*, 62.16

DISCRETION OF EXECUTOR, 222a, 222e

DONATIO MORTIS CAVHA, 303a et »tq.

evidence, 303o •

DOWER, rule as to, 445a

717

ELECTION, 445a

dower, rule aa to, 445a

EVIDENCE,
conitruction of will, 4X)k et »«q.

extriniic, rei-eption of, S64A

EXECUTION AND ATTESTATION, 40d tt teq.

atteatation clauae, preaumption, 40d, Wf
unneceaaary, 40e

markamen, where witneaaea are, 40A

poasession for long period, effect of, AOg

proof of, 40d, 'AOg

requirementa for, 40d

statutes, 40<f

testamentary paper, 40e

holograph will, 40<i, 40/, 40(t

EXECUTOR,
acting aa trustee, 56t

discretion of, 222a

EXECUTOR DE SOS TOKT, 62a, 626, 62o
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IXKCUTOR or KXICUTOK. Mteto of, 6M, tlU

KXKCUT0R8,
•cU valid without iirobcU, Sta, M*
carrying on buaiacM, iWb, ttif

actt slMwing aeceptadca of ofltca, M*
ranuBciation bjr, 6te, Md
raeaiptt by, 2O0o

gift to, constitutM thpm a claat, 023
companution to, 131o, 4Uk
diwretion of, 222a, 222a

gifta to, 222«, 472<l

inveitinent, 222a

dariaa to, 222e

legacy to, lapaei if thay ranounee, Me
takt benaflcially when, 222o

limitation of appointment, 506

aa contributora, 388/

a« turetici. 388/

rafunding, 3Mb >

removal of, l)3(f. 03r, 140a, 1406

peraonal liability of, 33Id

retainer, 343

powara of, 200d, 222a, 222e, 263e

power to Mil, 222a, 2226, 2'i^

doea not include power to exchange, 2226

implied, 222/

include! power to laaae, 2226

power to mortgage, implied, 2226

power to i''ll with conMnt of named perion, 222n

when personal. 2226, 222o

•stopped by fraud of testator, 222^
title of, e4a, 209a

protected by legislation, 222k

FALSA DEMONSTRAIIO. Bee DESOBiPTioir.

FAILURE OF DEVISES A'ND BEQUESTS, 44Sa

FELON,
may make will, 40a

be devisee. 40a

FOREIGN,
domicile and foreign ass'ts, 1626. 162c, l(i2d

creditors, rights of, ie2a

law, effect of. 1626
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FRAUD, of tmtator Mtnpa exreutor, 222f
of dwwBMd ponoa. 288a

FUNERAL EXPB.N8B8, 317

7IU

HUSBAND AND WIFE,
right! of. 209a, 40Aft

I wStnMiM to will, 44Sa

I.

INCORPORATION OF DOCUMENTS, 40;, 40w

INFANTS,
interextPd in real eit»tr, 2636
legacies to. 642(1

lettern of ailminiatration to, SOa

INTEREST, expcuton chargeable with, S23

INTEREST ON LEOACIKS, 485o, 485d

INSOLVENT e«tate. 3326

INSOLVENTS, ai executor*. S6a

INTERLINEATIONS, 40>

JUDfJMENT,
priority of. 331<f

certificate of. 331e

conf-.'ssion of, 343a

LAND, what words will past, S54<f ef teq.

LAPSE, effect of, 446a, S236

LEASE, renewal of. 222e

LEGACY
migdesoription in, 414c

interest on. 486o

priority of, 4S36

payment of, 414o

mixed fund, 485a

demonstrative, 414a, 4006

specific, 4006
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LEGACY—«(m«.
construction of, 4146

recoverable at common law, 472e, 480

LEGATEES,
description of, 414o

not necessary parties in administration suit, 485

not obliged to indemnify, 48So

U.

MAINTENANCE, 642a, 642o

MARRIAGE, condition in bequest, as to, 472c, 472d

revocation of will by, 40J

MARRIED WOMAN, may be executrU, 56a

MARSHALUNG OF ASSETS, 490o

MORTMAIN, 4456 et seq.

N.

NOTICE OF CLAIMS, payments without, and with, 354a

P.

POWERS OF EXECUTORS. See Executobs.

PREFERENCE, POWER OF, 332a

PROBATE, grant of, to infant executor, 56o

PROBATE COURT, jurisdiction of, 93a

PROOF OF WILLS, extra-territorial, 162d

R.

REFUNDING OF LEGACIES, 3546, 527, 527o

RENUNCIATION BY EXECUTORS, 56o

RESIDUARY CLAUSE, general, 523d

RESIDUE, 523 et seq.

distribution of, 6236, 52Sc

undisposed of, 523o

RETAINER BY EXECU? ^R, right of, 343 et seq.

REVOCATION, 40J et aeq.

of will. 401

birth of child does not revoke will. 40m
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R£VOCATION-«on<.
conflicting clauRcs, 40n
marriage, effect of, 401

It 9t will, 40h
. iquiaitei for, 40m
statutes, 401, 40m
of probate, 140a

of letters of administration, 140a

SATISFACTION AND ADEMPTION, 459a

SEAMEN AND SOLDIERS. wilU of, 40«

SET-OFF, 392a

SPECIFIC DESCRIPTION, Its effect on after-acquired property. r>54«

SPECIFIC devises and legacies, 414a

STATUTE OF LIMITATIONS. 405 et seq.

SUCCESSION DUTY, 193o et seq.

construction of act, 103o

charge on legacy, 193o

affecting income, 193o, 193d

insurance moneys, 193a, \93d

not part of testamentary expenses, 1936

powers of legislature as to, 193d

SURROGATE COURTS, jurisdiction of, 93o

T.

TAXES, municipal, a debt of testator's, 331c

THELLUSSON ACT, 44Se

TRUSTEES, executors acting as, 56c

accounts of, 56c

UNDUE INFLUENCE, 40» et seq.

promoter of will, onus on, 40/
what is, 40»

I <l

V.

VESTING interests, 472a tt Mg.
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W.

WASTE, executor, liability of, for, «570o

WILL,
alteration* in, 40;

acknowledgment of signature, 40e, 40y

aliens may make. 40a

atteitation clause not necessary, 40d

felons may take under, 40a

mental capacity, 40b. 40o

codicil, 401. 40n

burden of proof, 40o

contento of lost, 40jr, 40fc

delusion, unfounded belief not a, 406

delusion, insane. 40b

evidence of intereeted persons, 40<l

physicians, 40d

witnesses to will. 40<i

incorporating documents in, 40;, 40m

Indian may make it, 40b

infant cannot make a, 40a

married woman may make a, 40a

onus of establishing, 40o, 40;

setting aside, after payment of legacies, 627

probate, prima facie evidence only, 40o

undue influence, 40fc, 40t

revival of, 40{

revocation of, 40;

proof of execution, 40/, 40?

drawn by testator, 40<J, 40/

presumption as to draft of,

witnesses to, 40e

WITNKSS, bequests to, 40*

competency of, 40y et seq.

interpretation of will, where gift to, 40»

WORDS AND PHRASES,
meaning of certain, 664 «t seg.

"grandson," 664<»

"child," "children," "child or children," 664a

"children and children's children," 664a

"children by first marriage," 664a

"children or their heirs," 664a

"children, if any, at her death," 664a

"cousins," 664b
' "next in heirship,'' 664b

"executors and administrators," 664d

"nearest of kin," 664o

40«
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WORDS AND PHRASES—«ont.
"family," 554c

"to my wife," 554c

"heira," 5546

"lawful heirs," "lieirs-at-law," "right heirs," 5546
"issue," 554c

"without issue," 554c

"legal personal representatives," 554c

"survivor," 554c

"next of kin" and "nearest of kin," 554c

"representatives," 554c

"offspring," 554c

"parties mentioned." 5'<4e

"personal re|)resentative," 554c

"poor," 5546

"appurtenances, ' 554fli

"effects," 554d

"personal effects," 55id

"equally," 554g

"chattels," 554d

"that is to say," 554j;

"estate," 554d

"worldly estate," 5o4d

"properties," 554d

"property," 554d

"home," 554d

"legacy," 554d

"homestead," 554d

"to hold and be enjoyed by lier while she remained unmarried,"

6649

"curtilage and buildings," 554rf

"advancement," 554e

"stock," 554d

"stock and trade," 554e

"between," 554e

"dower," 554c

"bequeath," 554y

"die childless," 554e

"proceeds," 554c

"liroceeds of a farm," 554c

"having given," 554e

"vested," 554c

"pro rata," 554/

"a devise of rents," 554«

"protestant," 554/

"public securities," 554/

"revert," 554/

"including," 654/
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WORDS AND PHItASES-«ont.
"pay or apply," 584/

"or otherwise," 664/

"The Miiiionary Society of the Methodist Church in Canada," 664/7

YUKON TERRITORY, jmisdiction of Court in 93d






