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Tachnieal and Bibliooraphic NotM / Nol*s tMhniquM M bibliographiquM

Tht Imtitiit* hat attampttd to obuin tti* bwt original

eopy avaiiabia for filming. Faaturas of this Mfty^which
may ba bibliograpbically uniqua, wbich may altar^ny

of tfM imagas in tha raproduction, or which may
significantly changa tha usual mathod of filming, ara

chackad balow.

Coloured covars/

Couvartura da coulaur "
;

'

Covars damagid/

Couvartura aiKlommagia

Covars rastorad and/or laminatad/

Couvariura rostauriilat/ou palliculia

Covar titia missing/

La titra da couvartura manqua

Colourad mapa/ "

Cartas gfographiquas an ooulaur .

Colourad ink (i.a.«Bthar than Mua or Mack)/

Encra da coulaur (i.a. autra qua Maua ou noira)

Colourad plitas and/or illustr«tions/

Planchas at/ou illustritions an coulaur

Tl

ts

Bound with othar malarial/

RalM avac d'autras documents

r~T| Ti^t binding may causi shadows or jKstortion

LiJ along intarior margin/

La raliura sarria paut eausar da I'ombra ou da la

distorsion la long da la marga intiriaura

Blank laavas MJdad during rastoration may appaar

wHhin tha taxt Whanavar possibia, thasa hava
bjian qmittad from filming

^f I sa paut qua cartainas pigas Manchas ajoutias

tors d*una rastauration apparaissant dans la tawia,

mais, lorsqua caia ttait potsiMa. casjmn n'oni

pasMfiim<M.
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L'Institut a microfilm^ la maillaur axamplalla qu'it

lui aM iHMsibla da la procurar. Las details da eat

axamplaira qiii sont paut4tra uniquas du point da Vim

Mbliographk|ua, qui pauvant modifier una iniaga

raproduita. ou qui pauvant axigar una modification

dans la mMioda nortnala de fihnaga sont indiqufc

ci-dassous.

Colourad pages/'

Pagn da couleur .

Pages damaged/

JRages endommagies

Pages rastorad end/or laminated/

P^ges rastauries et/ou pelliculAes

n7| Pign discoloured, stained-or foxed/

^

LiJ Pagn dteolorias. tachaties oa piqutes

nPHw^detached/
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Showthrough/ \
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ZJ^Traiisparanoa \

Quality^ print varies/

Quality inigala da I'impression

Continuous paginetion/

Pagination continue

Includes index(as)/ ^
Comprtad un (das) index

title on header taken from:/

Le titia de I'an-tlte provient:

TitlejMige of issue/

Page de titra de la livraison

Caption of issue/

Titra da dApart da la livraison

I
I Masthead/

Gfokiqua (p<riodk|uas) de le livraison

Afiditionai comments:/

itairas kupplimentaires:

Various pagings. There are some creases in the middle of pages.
Pagination multiple. II y a des plis dans le milieu des pages.
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Th« copy fflpiMi h9n hatWn rtproduea^ thanks
to th« ganaroaltyof

:

Uw Library
1

.. University c^ Hestarn Ontario

Th* imagM a'ppaarHig hara ara tha baat quaitty
poaaibla'considaring tha condition and tagibility

of tha original copy and in kaaping.with tha
filming contradt apaclficatlona. •

Origlnil copiai in printad papal eovara ara fllmad
baginning with tha front eovar and anding dn
tha laat paga wHth a printad or illuatratad imp>aa-
aion. or tha baqk eovar wrhan appropriafa. All
othar original cAplOa ara fllmad beginning on tha
first paga with a printed or Illustrated tmpraa-
alon. and ending on the laat page with a printed
or illuetrateSi impresston.

The laat raoorded frame on each mieroflcha '^^

shall eonuin the symbol -^^ (meaning "CON- '

TliVUED't o^ the symbol V (meaning "ENfii*').

whichever applfi^

Mapa. platas» charts, etc., may be filmed at
'

\ different reduction ratiosl Those too large to be
A amirely included in one exposure are filmed
\baginhlng in the upper |eft hand comer, left to
right and top to bonom. as many frames »s
rl»quireil; The following dlaigrams illustrate the
n^ethod: A

1 2

i'axamplaire film4 fut reproduit grice A la 'V
ginArosit* da: '

^ • ;.,•: ;-
.

Lot Libi-ary
i

University of Hestarn Ontario

Las images siiivantes ont 4ti rap^oduitas svsc la
plus grand soin. compta tenu df» la condition st
diria nattet* da ;reKemplaira film*, at an
edpformiti avac lea conditions du contrst da
lllmage. /

Ud ey^inpiaires originaux dont la couvartura •n^
llMpier est In)prim4a sont filmAs sn commsn^nt
par la premier plat at an termlnant soitpar la ><«

darnlAre paga qui comporte une emprainta
d'imprasfion ou d'illustretion. soit par la tacoi^cl
plat, salon le cas. Toua lea autras exampiairas^
originaux sent film4a en'comrtieni^ant par la :-,

p'ramlAre pege qui comporte unp empreintii /
'

d'impreasion ou d'illustrailon el en terminant $ir
' la darnMre page qui comporte une telle

°,

emprelnte. -t ',' * '"",.,•'"

Un des symboles sulyants spparaftra tf0 la '

darniire image de cheque microfiche, ifIon la
cas: la symbeie «^ sfgnifia "A SUIVfll".' la

fymbola slgni^ie "FIN".

ies cartas, pianchas. tableaux, etc.. peuvent Atrs
fiim«s A des ti|ux de reduction diffArOnts.
Lorsque le documpht est trop grand/pour fttra

reproduit en un seul clich*. i| est fi|m« k partir
da I'angie supArieur gauche, de gauche Adroite,
at da haut an bas. en prenant la nombra
d'images n^cessaira. Las diagrammas suivsnts
IHustrant la m4thode.
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COUR 8UPKRIEUR|u/l870. /

En OnAliBBR. -

'

•

. - • > .
MOiJTREAL, IT SEPTRJWa^, 1870.

""

,
* CotamBl^ifHKloT, J. -. ' .

. > • m
iv^ No. WW. •

_
^ ,

.

LB IIAIRB RT LRS ECIIRviNS ET CIT0YRN8 DB LA. CITE DR MONTREAL
.

Jiequirant ftlargjtiemtni de la rut St. Jbieph ;
'

.

' IT
' WAijER BENHY, el ».,

"7

T
J. btb.'houlb,

Blequirant$ ; -^

Hequirant:
V ^ ~-K^|HT» WMPROHIBITION.

. ^ ,

JooBi-Quo Ip Jo«« pent Intenronlr dana un om d'oxproprUllon on rorta" do* dl«Do«uroiii da Rt.i..t
" '

^^ de IWM. Boo. 80. » r.l«,n du montint oxo««lf ^etro aooordO pw ta. comiS^n^iu^
d'»pprHclatlonvlol«'uii«etlll«)(aloqu'llieutoinl»l«ntf«lro. '

»-'•"» moaa

to. Quoeml coiutllualt un abuii do pouvoir «t ,m,o InooinpoWuoe en proo«d*nt irUre l-MtlnAiUoB d^
doniniM«iqiU)l»loin'auturi>Bitpu. ^iwimuonam

»o. Que le rapport de* CpmniiwttIrM n'«tanl pu flnl ot oomplftM, Ui n'ont dm omm d'Atm rfXno„j-s.i
'

d. I'Mtorlt* du JuKo «t .ODt .oumb *TaulorlM Judicial^.
,

^ (Mpendttt,

- Bertiiklot, J.-Co qui a donn«5 liou H h grando oontostation soulovdo od
cette iiwtiinco romonto-au mois dy mul 1866, tonips auquel I'llon. M«'Wilson
faisait acquisition d'uno pi^opridKj alixwin dea rues Notre Damo et St. JoMph des
Mritiere St. Omor ot Luohupellepour le prix do £6000—$2400d.

'

Avoo la commutation-
i
payer Fraisdecontrutotiijtdrfltssuroeprix, ^ "^

sous la ddductioodes loycrpdurant deux ai^ndes, le coat total'

'
'

pourrait lui revenfr mi mois do,mai 1868 4...;:^..: r:r£7279 48
Ce flont iM chiffres donndiv>r >^ -Windejer, I'artshiteote de M. Wilson ou 4 ^

pon dooW prds, donnant an peu plus de $6.60, par pi^ qaar«J en aoojrdtot -i
line Buptifioiede 4360 pieds.

t— r-r- 1 v vwrums __^
^

l)evenir.cqU^reur de cette. propridt<$, M. Wilson n'avait pa9 4t6 lopjetemps
«n,»flppoaer que la Corporation,«la,;girdt-bnie,St. Joseph depttis la rue MoGUl

'

A

.. \, ..,.
'*»•>,

ifiU.* '-£>'

\,
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2 COUR SUPERIEURB, 1870,

'•*

'S.^SaS' ^ 1"^ Cb.bo>lle,, el .draw dto 1. 22 .,ril 1867 oj. ]„,.„ i . , .

~

V '<T„.heeh.im,.„fft.B..dCo,.miJ°°'™''''°''^''""«"-
.

' "Dear Sir,
'

,

'

'

" I haw in contemplation next May twelve months to build three lanre ator«ifirst class, corner of St. Joseph and MoGill Streota
^ '

"I understand it is the intention of the Corporation to widen St Joaenh

« v_ I J fi
^i.vuu in ueu ot the present rent of i*!?<>R

-•
ifmv rf ''^^ ^^P.'"""^'* "« ""^ "^P-^ible with plans and SBeeiSions afd*^mj contracts are given out early I might expect tJ derive 8or2an2

-^ ^^
Uiat M* McGarvey, my neighbour will go back at the same time that I wJl Mr

'
.,

" Your obedient servant,

>% .11 ne paratt pas que cette lett.;[SVun^^
186., Ic PrdMdcDt du Comito des Chemins dans les termes suivants

„, ,. .,, .
Montreal, nth May ISG?.

JO the Chairman o/ the Jioad Committee,

Dear Sir,
, ,

?

StrtVard'a7l\1f'
^'"P«'««»°~^"'-- *« -P«>Priate a portion of St. Joseph• fetreet, and as I hold some property on that and McGiU, I beg leave to 8u1,mit .statei^ent to the Road Committee regarding the part belonginVrm' "

It 18 my intention to erect thereon a first class buildin<» for which T I.,,,i^

ft«*; »" that ««e they would bo much depreciated in value.
^^*

J^tt'^/r!^^:T' *""*^ ""'••^^ *^ '^"'^ tut I ^uidreqwrp the fight to take it down on the first of May next •
tl.« C..r^Jlr .

bin^^"^ "^ " "^**'* "^ your Committee, I shaU considiJ „^
U I am prevented to build on the preaout line ,nd h.vo to wdt whoa ih«

l-^o
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COUR SUPEBIEURBJ 1870.

Walter Bmif

-expropriation takes place in the usual course, it wijl cost the Corporation ^«6fc u> ifUnMai.
the amount I a$k, « .

|

./^ deMontwM,

,
You will please aequaint me Witfi the decision of the CorppriCion as early as

possible, as Mr. Baillie leaves for England per next steamer, and I must either
accept or reject his offer at onoe.

'

I remain,

Yours truly,

' (Signed,) Charlks Wilson.
AtoiSRirAN David,

Chairman Road Committee. '

. \
L'on pout croire que M. Wilson avait acquis plus ou moin^a connaissanoe

que la Corporation proodderait en effet 4 1'dlargissement de U rue St. Joseph, oar
dAs ]e 10 ootobre 1867, il oonsentait au hair devant Mtre Bureau, Notaife, L M.
Baillie pour dix ai^»des magasins qu'il devait construire sur cette propridtd,
livrables le 31 ddcembre 1868, suivant plans A etre^jta par M. Windcyer, irai-
sdn de dix par cent sur le ooftt du terrain fixd k J^Sm,'eQ sus du coftt dcs b&tis-
ses, d'^prfis le prix des oontrats. II y dtoit stipuld quele prix du bail ne serait pas
changi pi cr/w/e par le fait de I'dlai^issement de la rue St. Joseph ; mais en ce
oas le montant de I'indemnitd accordde k M. Wilson dpnuit fitre ddduit du prix
ci-dessns fixd pour le terrain, savoir £7250, moios toutefois le montant des taxes
4 payer A la Corporation pour I'dlargissement de la rue.

"Toici les termes de cette clause du bail :

^
" It is hereby further agreed by and between the parties that the frontage of

' " the building on McGill Street shall depend upon the widening or not widening
" of St Joseph Street by the Corporation. In case St. Joseph Street is widened
" by the Corporation, the money granted to Mr. Wilson to be deducted from the
" cost of the building, mimu the amount of the Corporation^axes for the said
" widening.

'

J'aurai occasion ci-aprds de revenir sur cette convention d'une trds-grande
importance pour aider & la solution des questions soulevdcs.

Le 24 ootobre, peu de jours aprds o€ bail, le Comitd des ohemins de la Corpo-
.

ration faisait le rapport suivant

:

" That the HonoraWe Charles Wilson is about to take down and demolish the
'* old stone baUding on the North W«8t comer of MoGill and St Joseph Streets,
^" and aayour Committee have had for some time back in contemplation the widenl

*

•« ing of St. Joseph Street, they consider the present a favorable opportunity to
" commence an improvement which is much needed and which wUl when carried
-" out greatly enhance and add to the value of Real Estate in that neighbour-
"hood.

"Wherefore your Committee recommends that it be resolved to widen St.

^' Joseph. Street in front of the said property of the Honorable Charles Wilson
/"and in accordance with the plan hereunto annexed : and that, in furtherance of
" these views they be authorised to acquire by amicable arrangement or by
;" valuation of Commissioners a* provided by law that portion of the said property
*'. °^ .^.^»°- ^^"^^ Wilson tinted red on the said plan, on the expnua. »«„

./':
M

--••^mott however that the whole octet oFio^oEgSall be-assessed upon the piebes
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Lc iii^iiojourtrois ddceuibro 18«7 M w:i * .

proprie.-d e,. 1„ personno dea C' JL Ew !' " '","0" "''"'""' ?«" «*

ik rai«on de «] paV pied.
^^

"""^ P"* ^" ^^^'^^^^> ^^'^^t-i^^'^re,

Voicilcstcmcsdeccttoproiucasedevcnto- '

[

att,.eco„ditionsalroudVXV^^^^^^^
" And we, L. H & A S vli , u 9^-.

^"«""' Notary Public.

" ^-i.«ed in duplicate on is J ; l^r n TT"* ""' ''^'^'*'°--

eighi hundred and Bixty-sevcn ^ ^'''''"^'" '^^ ^^ «"« ^°"«'«*

' • (Signed,) Charles WiLsojf

iJailhe&Oouipanyfor the Ipnsmc^f !, .
" """"e wuu j)ir, James

.

"ten per cent, on t.entj.„ine 'thon«rrj!n ' °' ""y "^'Uwion :

" naked I.nd .nd e,n.lly .""L r„Tl„ ^ ' "'""'^"'"S "« '«!"« of the

« win ,e„ ,„;, iTJ ; ™tt..",t "^ '"'«1,° "" '" ™* =«»• "'

nfistw^
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" Qitestion.—At the time of the aforesaid agreement between the said Wilson
'f and- James Baillie & Company^ did they or you .expect, that the Corporation

•*" were intending to expropriate the said Mr. Charles Wilson of a part of his
"said lot? . .

"Angwer.—At the said agreement, I did expect that thi said exproprintii
" would take place. ,

" Question.~Do you not remember that one of the conditions of the contracts
'' between James Baillie & Company and Mr. Wilson, and James Bailli/and
'you (in ease you wore to purchase from Wilson) was tothis effect, t6 wit •

*' in case St. Joseph' Street would be widened by the Corporation, the n/oney to
'' be given to said Wilson or to you, if you had finally purchased, ias to be
" deducted from the cost of the land monies upon which said Jame^ Baillie &
" Company would have "to paV interest^at said rate of ten per cent ?/

^^

" Answer.—Yea, the vcr/sumto be got from the Corporation was to go in
'' diminution of the capitdl, and consequently of the interest or rental of ten
''per cent to be pinid by the aforesaid James Baillie & Company.

^^

" Question.—When the said pharles Wilson, TTamos Baillie & Company and
^' yourself were entering into the agreements above mentioned, did Mr. Charles
" Wilson know that incorporation intended to take out tff his property a strip
" of land by thirteeo/or sixteen feet in front on the whole depth? -

.^
"Answer.—I believe/he did know, in fact I had promised to purchase the

" place on the coMitfons that have alreadif been stated in my deposition.
.
" Betides, the i;t/y agreemmt eMered into by Mr. Wilson and Jame* Baillie
" T^6\)ed the fan'^

Plus tard, d6s i(iifficult6s dtant survenues siir le titre qui pouvait fitre donn^
les parties se/d€pilrtirent & I'amiablo de oette vente le 30 dtfcembre 1867 et

^firent une atotre convention pour jli mettre fin. •

'

Le bailie M. Wilsoii i MM. Baillie et sa vente avec MM. Ewing, i, la charee
par ces d^rniers d'ent^etenir le bail\fait i, M. Baillie, font voir que tons ^taient
d'avis q<ic la propridtd ne perdait rias de sa valeur par I'dlargissoment de la rue
et que/les magasins ne s'en loueraientpaa moins bien sur le pied du revient qu'ilg
fusswit de 87 pieds ou de 72 pieds rtulemcDtf^

IT y a de plus la preuve que le prixWfrlme du lot ^tait de $45,000 ou un peu
"^l^A de $10 par pied, faia^int pour k»\750 pieds exproprids & peu pr^s $7500 ou

>Ce 8ont des faits dont la preuve est aisquise par les transactions Sorites dea par-
ties et qui parlent plus haut et font unelpreuve plus certaine et plus croyable que
ce qu'ellft ont pu dire lorsqu'elles out 4^ interrog^es oomme t^moins devant les
Commissaires, ou en oette instance. ^Bt c'est un fait maintenant certain que
$10 par pied repnJsentaitrnon seulement Ja valeur intrinsdque du terrain expro-
pri^, mais lea dommages ou la ddpr&iiatlon de valeur du terrain restant AM.
Wilson, puisque le montant des loyers ne touffrait pas de diminution.

C'est dans oes circonstanoes que le 14 dWfiH868,la CdrporaUon fit procider
k la nomination de Commissaires pour fix^r la valeur de I'expropriation k falw

ies rues Mo^tt^rSfTJoi^

I^lttlniataL
deJloiiliM/

at

^*-.

:l..
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r

ht Hair* Pt «l

4«]lonln^al,
el

mi. MaH«on, Brown et gpr.ngle furei nommd, par un des Juges de la €our
Witor Wn»y. J'JPf".^"';"

«» la man.iro ordinaire, on/ertu de» dispositions de I'acte 27 ot 28—
. /

V,ctonl.t^I..p. 10, relatif A la Corpora/on de Montr^d. section 13Aux torn,c8 du §6 do cetto seotioJoes Comn.i«,aire8 doivei^t se faire a«w.mentor par le Frotonotaire de cette fcr, et ils soni revfitus des ™8mes de^quo confront aux Experts lea lo/du Bas-Canada,, au suj^t des experts. ZIs § « et 7 ,1s doivent •' proo^der/estimer et fixer lo montant du prVx, indem-mtd ou <.on.pcn8atu,n qu'ils crfiront juste et raisonnable pour'ehakn d«tcrra.n.ou .^^.euWes, ou part/d'ieeux. dont I'expropriation1 ftite oupo"
les domraages ea«s<Js par telle/xpropriation ; et i cette fin ils sont autori^ 4requ^nr Ics propn^ta.res 4U eommuniquer lea titr^s, H entendre les partsexa™.ner et .nterroger leu^ t^moins. le tout W.a voce et sans rapporter telijnterro,alo.res et exajnen^ec leur rapportj" o'^tait certainement vo^oir I'aifcde cos tommu^.re« de v^is Experts qui auraient A s'informer pou^ to

pourraient leur dire cos tdmoins, de mSme enc^
rapport d^prdrlour connalssanco el^exp^rience sup-

positivement lids par le dire des tdmoins et des intd-

Itr^rar

./

leur rapport d'apris ce qi

quIls-pottWHienfrAtre-lcii

posdc des ulios^ sans 6t

rcssds.

' / .^« P-'^g- 8 de >a ^'ne lecture leur ^icte oe qu'ils ont 4 faire quand I'expro-
pnationnedevrasWdrer que surunepartiedu terrain.

. " 1)9 doivont fixf le dommage ou ladiminution de valeur du restedu terrain
par lasdparation/^'acelui de la partie requise par la dite Corporati«V. et dtabli;lo La valeur|ltr.ns^ue de 1. partie du terrain 4 6tre prise, et2o. la plus

. I 't '.jAr ^''"^ '^'"'*''' ^' l'a«.^Horation projetde au reste de la

LTr -7 ^^'r^'
entre,la valeur intrins^ue etVplus value consti-

« a le pryauquel aura droit l^roprid. et quand les Colissaires ddoid^root que la/plus value est dgale 4 la valeur intrins^ue ou la ddpasse ils n'ao" cordeiont/uoun prix pour l/terrain exproprid " '

Dansic jird^tcas, il est admis qu^U n> avait pasde plus value pour la parti,^da4erraWnoaV'P"^.;t il ne s'agissait quo de fixer la valeur, in^ins^re^du

rrrrrfe^ ^'"^'«^'^'*^- ^- terrain f^isalJeubir

/ Jo vais maintenantImporter textuellement le 89 de la mime section qui
,
don^ aux J uges de cette (W droit do jurisdiction et de surveillance sur laoJn

/ du|^ et les actesJes Commis^ dans I'exdoution de leurs devoirs% ^' ^'"7" P;"f'«"" ^;* ^^ (Wissaires, en aucun temps aprte leur nomina.
t.on, ndghgent de remphr aveo dil^^ les devoirs qui leur sont imposdsJZd.sposUions du prdsent aote ou ne l^mplissent pas fiddlemedt, di^erenJ
et,n.part.alen.ent,U sera loisible 4 la Coition de la dite Citd, ;.r son ProcL

' reur. de s adresser par requ#te sommTSXla dite Cour SupiLre o«H^Juged'.celle smvantlecas, pour faire suspe^ les procdd&des dits Com:

roZ^rffr; *' t ""P^'^' '^ commit, oules comn^issa^LTiauront .orfait4 leurs obhgations, et sur telle requX^la dite Courou le^- Jugepourr. ddoerner tela ordres qu'elle oa qu41 jugerT^fomes 4 la jusdoe .'

Les termes sont «.ase. clairs et prdcis pou. y voir'Lrta^nt litn\
Ja Ldgislature de ne pas tout laiaaor au /«a.»«y/ ... .

rrfrhWW.. des
"

m
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attires, mais au oontraire de Ics ossujettir d^ps I'exeroioe . de lean d«voinid la »>»»«•««••«•«,

wrveillance et & la direction de la Cour ou d'un Jnge, s'il tkur arrivait de 8'<Soar-
* •?

ter de oe que la loi attortdait d'eux dans lo inod«i^'appr<5cior ctd'dtabiir la valeur '"^^rt'J!*"''

de la portion du terrain ezproprie et lea dowmagos resultant au surplus du
terrain. ~">^

8i leur rapport dtait fini et compl^t^, jo verrais quelque diffibulUS, peut-Oitro, &
, faire intervenir mon autorit^, paroo que la leur, oomme exparte, aurait ddjtk oess^,

«t ils auraient cess^ par 1& mfime"*d'fltre dependants de I'autoirfK d« Juge, mais
dans ce oaa-ci, ils sont encore soumis 4 I'autorltd judiqiaire tant qu'ils n^qnt pas
fait lour rapport et accompli oo pourquoi ils ont 6t6 oommissioundt). \.

,

En effut^l'on oonfoit aisdment qjue la Legislature n'a pas pu vouloir laisser^

entidrement la fortune des oitojens h I'arbitraire de personnes chez lesquelies oo
ne pent pas toujours espdrer do trouver des oonnaissances l^gales suffi mantes sur
ks r^lea de droit ik suiwe en paroillo matidro, rdglea d'autant plus difiBeiles que.
Ton n'ea tl>ouve nuUe part de prdoiaes et positives, qui puisseut s'appliquer k

\ohaque cas. \ ,

II s'agini done de voir s'il y & lieu dans le oos aotuol d. I'intervontion de I'auto-
rite judioiaire, d'aprds ce qui est eH' preuve, au oas oh les Commissairos dont on
•e plaint nWraient pas agiyirf^/eOT«n^ di%CT»men< et m/)ar<i(ifc»ien<. V

II no faudrait pas prendre ces trois mots dans leur sens «5troit et restreint ; ce
ne serait pas agir suivant oe que le Idgislateur a eti en vue.

Ainsi en se servant du mot diligemment, le li^islateur ne voulait pas dieter
aux Commissaires d'agir promptement, oe qui est le sens etroit du mot, mais
d'agir aveo «ot», aveo exactitude, weo attention. Cen'^taitpis uti mouveinent
prompt qu'on leur imposait. Mais on voulait les obliger d'itudier, examir^ et

jsontidirer diligemment ee dont il s'agissait; o'est l4 Ik^i sens du mot.\ Lt
diligence en oe oas consistait k bien s'informer de ee que la loi avait on Vue et
des rdgles de droit qui pouvaient s'appliquer au oas iftjtuel d'expropriation et aux
oontrats et conventions que vtfnait de faire I'exproprid, de bien les oomprendre,

,
d'en saisir rensedablo, et de voir quelle port^e ils avaient en regard de oe dont iL.
•'agissait,—et de ne pas trop s'^loigner dans restimation des dommages de la

^^^
r^e que I'eiproprie, M. Wilson, avait lui-mdmo fixde et etablie plus ou moins
formellement dans son contrat de bail 4 M. Baillie et dansson eoairit de vente A
MM. Ewing. /

Agir autrement poavait exposer les Commissaires au reprooh/ qu'ils h'iAb.
aient pas aveo Timpartialite que la loi attendait d'eux—qualittfqui est Iil^us
«8aentielle A un joge, etit bb arbitre ou expert, de mSme qu'U rn^vaik les ^^XMOr
•areprotihede partiality qii est d^Bnie comme suit par lui savant doiivain ^
anglais: " Partiality is proporly the understanding judginj^aocordin^ to the
" inolination of the will and affection, and not according ttf^he exajii truth of
** things, or the merits of thp cause."

* ^faut voir maintenant ce dont les requerantsse plaigpent e^lenr leqaflte
et sils penvenj; avoir raison de demander I'intervention du Juge/^ur anCrl*
ptoo6iia des Commissairee, r^voquer la nomination de MM. Brtown et Springle,
comme vlyJuH, to^wtitw^leni-^evoiret fairc procflfler trar rottiTnation~aen^g
•litres pour agir conjointement aveo M. Masson, I'autre Co^missaire.
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*» UontTtul.

Waltor BeoDT
•tal. ' M i>l. Urown et Sprmglo avmont fait un rapport pour un montant Hi o nnn t

a«trcsraUonsrepos„„t«ur.-a™iti.„uppoZxiHLe„::^f^^^^^^
M. Brown, ot sur Ics services p<5cu„iaim par lui rondus A cos mIou™ no

1'
para.s«e„t pas avoir 6t6 prouv., e.j'dvitorai d'oa fairo plus d" IZu „on pZZ d-ITa C '''TfWr

'*'" ^^----'•ors do rasseUrd«inoisd AoQt au Conseil-do-Villo pour entendre Ics inWres«5a Tn «,«

D'aillcurs, je trouvo dans le t«5moij,'naRO memo do UJ knnmn h> :aa.
toute intention do reproches da manq^ol sine^ritfdo ttTrwoe^^^^^^^^^^dons leur u.aniiro do voir ot d'iistimer los dommages

^'"^^'^

Le fait est qu'il est bien malWnjux qu'il y ait oa tant d'aigreur do part etd autre a propos do ootte affaire, et que ronn'ait Das dvitd a'inZT • J f

sr 'T^r'"' '- '^-"^-^^ ^eXpSirousrn rde::i« '

llrsTe Tr.
"'"""" P°" l-adjudication du mdrite dos deux

K^H. . f-
'.'^" "PP^'*' *=" «*" "^-^-t q»'" e«t connu quel estle mode d apprdciat.on que les Commissairos ont suiv'i, ou sur auoi ontJl

esumation pour arriver i un montant quolconquo do a va rdT^r ah 1Zdommages A payer, il dovenait alors poiblo pour le Ju^tdVeLer s' I v I1.CU pour l„i d-intervenir et de remXer aIW des Coltars si e' dT
"vTr: TT'' '"" '«",-«-»- ce qui on devait fitreexerJav^is voulu^vter touto eette enqufittf aux parties, dc^s le mois d'Oetobre

ttl
•*"^"^"* '^«»»^-' 0- ^I- Wilson avaitfait entend^^a dCmbL'tmoms pour prouver la valeur du terrain expropri^ et les dom^al ou d^Prtcianon q„. lu. en ^^sulteront pour le restant de son terrain et que la^olrat'ot

d..^ o« d.m.nuer l'imi^,t ,nce de la preuve faite pr M Wn^, ^" ^°*^
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U rtsulte n^oessairement la preave tfvidente que I'dlaigiasement de la rue St.

Toprdflontor la Corporntion ct bos inWrdta on cos diffdrentos occasions do mo to m«Ii» et n,

pnraiBsont pas avoir fuit co qu'ila auraiont pa et \ia fuir&dfis lo comnionocmont """rt'^'
dcs opdrutions dos Cominissnircs. "''"St2"""'i>.
Co n'cst qa'aprts quo cos dorniors ouront donnd un avis plus direct aux inW-

rcssds on autnnt^ju'ils dovrniont Otro tax6» pour payor cotto expropriation, quo
la Corporation s'ost ocoupdo do v«nir 4 1'aido des roqudrants et autros citoyons do
la rue St. Joseph.

Cotto ndglij^onoo ot ^ cotto apathio do ia part do la Corporation, no justifiaiont ..

l)a^ copcndant un mode d'apprdciation dos doramagps on doliors do co qurj b Joi et ,
^

la justice dictaient aux Conimissaires.

Dans cos cas d'cxpropriation, la Corporation pourrait assistor Ics Coamjissairos
par 808 avocttta pour ios ronscignor sur la lok

Dcs procurours ot avocats on pareillc circonstanco, sont oousds no reprdsontor
quo le public. . ' ^

j
Co qui paraU epcore dirango, c'cst que los tdmpiijis mfinio ontendus do la part

do la Corporation tont tombds eus-nifimes dans I'orrour ot la mfimo fausso apprd-

^
elation que les pdtitionnaitos, par lour requfito, reproohent aux deux Commissaiws
Messrs. Brown ct Springlo

; ot c'ost ici I'occaaion de (jjiro qu'il n'diait piXSjSiidreux
ni juste de vouloir faire rotomber sur eux souls lo U&me qui doit 8'attaeri«}r A iBur
jnani6ro do prwcddcr H I'estimation d^s dommagcs, parco quo oe mpdo d'apprdda-
tion des dommagos scmble avoir dtd/rerreur commune dcs trois Commissaires et
m6me de la Corporation et des tdmoihs Ontondus k sa rdquisition, Messrs. BuJmer
ct Laurent. /

S'ils sontbion blflmablos, co n'est que d'avoir persistd \ maintonir leur rapport
(fait d'abord pour le montant exqessif de $19,500) A celui de $13,600 lorsqu'il
paraissait dvidemment par la preuve Icrite faite d^nt eux, que la valour
extrfime du terrain exproprid en y conipronant tons dommages rdsultant iiu tor
rain restant k l'«xproprid, ne pouvait s'dlever- tout au plus qu'i la sommo de
«7500.

C'dtait cette somme-U m8me que M. Masson aurait consenti d'accorderen
dernier lieu pour arrivor k un entendement avec les deux autros Commissaires.

Cest A prdsent le moment d'exposer les principes du droit |u/la matidre.
Le droit franjais, ainsi que le droit anglais et amlricain nous en donneront des r^les
sftre8,-e* inddpendamment de oe que les Commissaires auraiont pu trouvor
dans les procddds et lea rapports des Commissaires qui out eu k procdder, lorsqu'il
B«st agi de I'expropriation de partie de la rue Notre Dame, en vertu du m6me
«tatut, en 1864 et 1866. II faut ndanmoins observer que ees autoritdc s'appli-
quent gdndralement au oas d'cxpropriation d'une maisbn ou bfitiment pour partie.
dont le surplus restaitpour 8tre idpard, rdddifi6 ou destind A d'autres fins, tandis
que dans oe oas^ji, les vieilles bfitisses n'entraient pour rien ou tr^s-peu de chose
dans estimation A fcire. M. Wilson, comme nous i'avons vu, devait imiiddiate-
ment les ddmolir pour construire A neuf des maga^s ddnt le loyer dtait fe mSme
quel expropriation eutlieu ou non, c'esU-dird soil que la lai^eur des 3 magasinsm de 87 piedsoude72 pieds. Du fait que les magasins s'ils n'dtaient qn?rl. ^

_. .„,_ifc_:,.
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'itfiSUU'' Jo«Ph prcfltait A M. Wll«,„, pai»que „.„y„„t .4 b«u, ,„ ^TT^
W-j.-...;,

f
-rait . fairedc b«W»o7„;; 'JZZ

ruo St. Jowjph orofita t an ««,„ a^ i„ ...j m ,r,M. « ^ .
"lorgissom

V

\ -

'otirant

les rA«lc» d'apprdciation ««o Ic. CoVn^ri!. I •

'^'^montror qudM soni

priation, No. 26.
' '"* '^°""""«™' J" °'»»™ ^^<"-'«« d« I'e^ro-

Pourlopropridtairo I'indemnitdportosurpI^^^^^
-avoir- lo "W

il»prop,Mp„„ri°jI3 •
?°'*'"°^'»''°?l«»*Wq««l'«» doiedoo.cr

.« pi»d. ,*i:T,C;:::iio!; S;:t<'*^' '»^'» -"'' ^'»

"rwc.1 qai i ores et d.<ji eo out augmenliS la v,leur." -
»- "

CcM»,„oj. tre»,. ,„. M. M.«o„ . «.ctem.„t rai,i e„ ooMentontiaccorder, pour aiuener MM !{»,»» »* c • » ,
oonseniant *.

«7flnn J •

«"'ener jmm. jfrown et Springlc H son op nioft. 1a somme de

Ipro^Hrcr^^TallM^
^^ pro^rtionVile^enf pour' .Js 7^";.t

'1iSK *^
aurai^ent voulu payer pour la totality d« ter-

Plusloin Solon dlt
:
" H fa„t tanir pour certain nu'il y a nuHitd do IWnm

Ainsi lela^por d^MM BrZ «?«
" ^ T' '" "''"'" ''""'""•"

youlu y fail eXr LT' •

^""^'* ""* ""'*« «* '»«'»« ""I "'il- ont
TouiuyiajteentrerlesdommagesquipourraientrdsuIteriM W!l«,« j
"«" ^«-» Varvey n-dtait ^sVxproprid en nZ '

^''"" **' "^ *»-•»

-WMkit trontiS 4«e .ongtenips aprd^ ainai que 1« wtws ^pJlLirea pIJUl
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dana la ni.) 8t. Joseph. Do toll domma^oa rdiiultant do oft quo U Corporation t*il«iw«t»»,

' rotardoroit I'onJoution do oo qui oat rcgard<$ ooq'mo uno grando amelioration
""

""i***^
publique, no peuvent fitro^is i^ la charge do ooux qui'doivont fitre ta»^ pour ^*^^S!*^
I'dlargisaemont do la ruo m. Joaeph.^ i.

'
. y^\

Co Borait un roooura do tout nutro genro quo M. Wilson nuVait & oiorooroon% : i

U Corporation m«m« si elle ndgligoait do pourauivro ootto amelioration dana an
deiai raiaonnable.

Co droit a 6t4 roconnu par nos tribunam, il^ a 20 ana, loraque feu M. Paul \
Laoroix obtint auoooaaivement deux jugomonta on oondamnntion do dommagea
oontro la Corporation pour avoir n<5glig«Sdo oompietor, dana un tempa oonvenu, le

Carre ou Jardin Vigor, aur lea riiea St. Denis et Craig.

, Delalteiiu et J(nu$elin, No. 307.

" fin auouno ciroonatanoo, on no doit aooorder d'indomnite pour lea avantagoa
«• hypothdtiquea qu6 le proprietaire aurait pu obtonir en modiBant do quelque
" manitire que oe aoit I'dtat.do aa propriety. C'eat la valeur au moment do I'en-
" treprise des travaux, et pdr auito, I'^tat dea lieux 4 cette tpoque, qui doivent
<* aeula 6tro pria en oonaidei^ation."

Du/our, No. 121;

" C'eat ausai au moment do I'entrepriae dea travaux qu'il faut a'attacher pour
tout CO qui oonoeme I'etat dek licux.

" Le devoir-'tlu Jury est dd repousser touto demando d'lndemnite qui ae fon-
" derait aur lea avantages qu«i I'indemnitairo aurait pu supposor par dea ohange-
" ments apporteai aon mode de jouissanoe."

NuUe part, dans oea aotion8,ron ne trouve un oas parfaitement semblable &
eelui-oi. J^ auppoae que nullei part ailleurs et en France aurtout, I'on aurait pu
\imaginer que dos loyera 4 retiroV plua ou moina inoertains, et plus ou moins
i^levea, Bur dea magaains non encore b&tis, plus ou moins grands, pouvaiont faire
Ikbfise d'un revenu mez fixe et assez certain, de $1000 ou $1200 qu'on pftt
odbitaliser six ou huil pour cent, pour arrlver it, former un capital de milliers de
pidbtrea ou do louis h aooorder oomme indemnitd d'expropriation.

[Test pourtont 00 que lea trois Commissaircs ont entendu fairo ; chacun oepen-
dantVd'apria dea oalouls plua ou moina raisonnables ; et comme je I'ai dit dejA, les
temolna mSmea de la Corporation ont adoptd ce mode vioieux d'^valuer les dom.
mageslde I'expropriRtion. •

Celalno doit pas Stre et ne peut pas 8tre. La loi, la justice et la raison repous-
sent CO mode d'appreciation.

"*

Les d<b)mages H Satimer ne peuvent porter et oomprendre que quelque ohose de
reel et d'^istant an moment mdme de I'eipertise des Commissaires et ne peuvent
aucnnemeik porter sur an capital non ^oore engage ou expose par I'exproprie.

Ilsne p^vent tomber sur rien d'in/certain et d'hypothetique. £hl quel de
plus inotfttai^ que des loyers k retirer de magasins non encore b&tis.
M. Baillie,\qui les avait loiies irlnoia avaut qu'ils lui dussent fltro Uvrtfa

etant<i^;ainsblvable41ademi&-annee. ' '

Combien d'aVtres exemples, A l/douzaine, ^e marohands qui «roient faire de
Muuia^afftti»w3W^ui^it„,t.^^l^^i

,,|^j^,^ iBg^rfanoiera ayanr-farfln-^

rXot

\.



\

11 COUR SUPKillKURJi), 1870.

Vifjm,;*,:!'
J^'"'"»''«n

do mo«„ifl,,u„, n.n«n«ln, drM* on IfiOT I8fl«i W«u a a

j„ \f iifi
•' '" " '^''"' •""" «Jvidont quo u valour i\n U n.^ -^.^do M. Wilson provonait en mirlir A» f.if «..„ p •

Pl^rirftd

tau^c^o trouble ,.ur sWor on 1807 ,uo laruo 8^0^^ '2;" '"""' '

Plu^icurs t,;„.o.„s ontondus ont ontretonu la mdmo opinion
^ '

Jo do« ajoutor .« u„ pasaago do Caudoyaino .ur I'otjropriation.

^ue pour la valour du torrain dl.. sil^l ' ili e^ d n'^^^^^^^^^'' autonWfl compdtentos lo foroo a rcpulor ea construoS" *> v f
^" '"•

molir sa raaison Joi no'vovlt
^

•
P'T^*"'''^ » '«*'« l«i-mfi«o d^.D» •uutQuii, la 101, no vovantplus qu un torrain vnJHn l.\ ^.\ai 'a.

veut quo I'e^timation d« torfain qu'il doit c^^or poT ttLfl T T '''''''

donnd^Do comprcnno quo lo sol nir.

satisfoire 4
1 alignctaont

Lor«fu'il ct/orUde la dimolir pour cause de iidtuMtAl - **.i
^

-t qu-il s.gi^ d'une d^^oUtion ^ronirvo^t^^j^ ::^!-^ ?-
, d uno d^^ohtion forodo par los vicos du batiment qui n^o^ice „il I rlT

"

du terrain qui <!st 4 cddor ha «!«;.«..• • «. /».* "'"^""^ '«»nfi, la portion

' /»

\'
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J'kI il4j4 dit quo Je n« fojaia pu (1« douto quo lo Juga put interT«nir dan* l« ^„ Mm'^tnl^
OM aotuol on Tortu don diipoiitionn du Htatut do IHOi, & raiiioo du monUnt

v^kiJ!^B*Mf
oxooNMit'du rapport ot du luodu d'appr(<olatiun viaiouM et iild^^alo quo loi Coin- •t*'-

miaiiniroR dont on so plaint <$taiont iwi moiuuiit do fuira et do Ion oin|>Ouhor d'oo-
''

ooinplir oo qu'il oftt 6iA plua diffioilo d'attaquur nprda mintonoo rondue.

L« Ju<(o ourait peut-Atro onoore pu. lo fuira d'uprds U prinoip« du droil

anglaiit. Wli«n there •'• a wrong there muat be a remrAif,

Kt o'dtait &'lai oil & la Gour de trouver 00 ruin^do ot c« moyon. En Franoo

oe pouvotr OHt ftioro<S par lea tribunaux loua uno foi^nio ou roub una autrt*. II

•at n($ocHsuiro (|u'ii <)xi.ito qaolquo part, /tenon, do I'oxpropriation, No. 305.

"L'artiolo 42 do la loi do 1811 en indiquant Ioh souls 6as dans losquols la J
" violation dei la loi donnerait ouverture jk eassation, n'a paa interdit pour eela —

—

" los autroB moyons tirda du droit comiuun qui j donuont llou.

" AuHsi I'oxo^ du pouToir, ou I'inoompdtonoo do 1 1 part duJury ou du magia-

" trat direotour, rand toi^oiDS annulable la ddoision quico ost ontaohdo, quolqao

" soit la diHpusition do la loi d'oxpropriation il^ laqucllo il so rattaobo.

/^cAmy'de I'ezpropriation, No. 133. i

" Co no sont pas Itlk, nous lo rdpJtona, los houIos oaures qui pouvont donner
" ouTorturo ilk oasaation : ce sont ooIIoh qui so roprtfsontoront lo plus aouvont."

L'arliclo 42, au surplus, on indiquant " lea oas oil lu voio du recount oxt acoor-

*' ddo auz parties, n'a pus pour oola intordit los moyons tirda du droit comnun,
" par ozemplo, I'inoompdteno j et I'abiu do pouvoir do la part da Jurjf ou du Mu^
" gii^at dtrediur.

*' La rcatriotion do I'artiolo 42 no portQ quo sur lu resolution do la loi sfdoiale,,

" laissant entior lo pouvoir rdformatour do la Cour Suprdino & I'dgard do touta

" ddoision ontaohdo d'abus do pouvoir on d' incompitence."

loi il 7 avait abus de pouvotr ot incoinpdtenoe en prooddant ik faire reatima-

tion dos domniagcs que la loi n'autorisait pas.

J^ ponso devoir revonir maintonant aux diffdrentos sommos mentionndcs oommo
devant ou pou^ant fitro le montant do la juste indoninit6 ^ payer ik M. WiUon
pour lc8 750 pieds qui lui dtaiont onlevds, o'oU-ii-dire 4 peu pr«^3 un sixidme, aon

lot ayant tk peu prds une supcrficie de 4350 pieds.

M. Windeyer, I'arohiteote do Mjyilaon, dans un dtat dont j'ai ddj4 parld, avait

fait nfiontpr 1 : cobt du revient de tojute la propridtd au mois de mai 1868 ii la

Bomme dc j£7278.4.8. ,.. w

Xorsque M. Wilson produisit le 10 de juia 1868 sa rdolamation dovant lea

Coromissuires, pour le pris de 750 pieds ezproprid^, et les dommages en rdauU
tbnt au rcsto de la propridtd, il cut I'dtrange prdtention do faire une rdolamation

popr 129562.40, o'cst-A-dire $343.40 plus que son arohitecte n'avait estimd toute

aa propridtd ua mois do mai 1868.

Yoioi cetto rdolamation et la lettre qui I'aoeompagne. . -_: - - . -

Gkntlembn,

,
" With reference to my property on the corner o^MoQill and Joseph streets, I

' claim as indemnity for the damage occasioned to" me, by being compelled to

place, on the new^ne, the building I am noir ereoting on the above comer,

"the sum of twenty niqe thousand five hundred andjfixty-twb dollam, 40

^-
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^§9i{Sfmmvim, 1870. i

^-feK««r " l^fe^ you, |,M b«eo fSlj JuwC ' ^ •tW.ootW"

' Taking all tl„,M f,,ou into conrfid.,r.H„..W • - \

" nitj.'
"""" '"*' f°'"» boy -uaJJ partof mj Jiuit lndo«!

^

C2n.odc.MoUr«..aa„«,.,.p^„,„.^,,,;^f^AHL^ WILSON.
^.^

HUtou.cnt of olaii..« of the Hor ChArlo- W . T '

" widening of St. Jcoph .tnH,t.
^''•"'' V P™P«'tJ t«l^oo for the

^ " Ground taken 7.1^ A .„ :

• J)««Win; l..u» .
..?,.'°

"""' " •'" •"' "«»•'•• W.«2^«
"Value of part of gable wall 'V

' 2,40500
.'• Depreciation of value between ato',;;."b„y,;o;;e:']l„:^

" "^"^^
'

"d throe atore« that might have boeu .S. T u "^

" 11,400 oapitaiiaed a..6 per ot. W^ "" "'"^ '""'
\*"

;: \ '23,360.00
,

% , 120 •

XH'
" - IH.ITT.SO

^ "6 [Ko*. peran * " H'Uluod at

7372.40

/*^f il^«-"»'P<«r tnettre loa Con,»,i«aire. en
^"^ ''^'^

""«» o«lpiKe£ulT ,
?"^'^" 'J"^ reprdaentaientlaCW

nable et eni|pKEE ;„: «„„3rT^^'' "* "'P"*"' ««' rien de rwwn-
•MUrea 4 M.^.^^ '*'"P°™ •ucuneo.ent fltreaooorfrf p., le. Co^i
Apr^ avoir entendu lea fitntftin, iin nf TT -

i .
-

«• fli. v^ibon et lea deu Mmoins de h Oor-(

^
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>
•* •;

)rd«r IIO.OOO H. Ummm T*T*"^

'' A higlilppoiiniallnnof

;

poration, MiMnrii. nuliiiorot LaurDiit, 1m
' propoM^rfnk un rapport l« 11 Juillet 1868, pour aoeorder

wfua* d'jr oonoourir. I'uU la w^iinno Hit njoiirn^o aa 1| juillot.

Dana uno lattra du ia>4 M. Msmkhi aur 1« udrito ik M rtpporl, M. Bnmn
VipriiM ainai

:

, ^ *» '

• A hiKlij|ppc»ia»lonof your mature jiidgiuont in mntt^ra or,«xpropriatlon and
'

I ci|M)ri«noo you h«»o long uoquirud iinptila niH to atat« to yoo
rliloli I diffur from ju\t in dotormininp; tho iiid«tnnify to

f-y'"•"*'"' " *"""« ^ niy'judgniflnt a <|uoHiion,to bo dtitormintid anparate

wltj^^fMfaat ff(}taoril^Hiirif rxftrnpriiition.''

ij4 II «t tout A fait rogrcttnblo quo M. Brown ait eru qu'll a'agiaftiit i'ua tm '<<

^'!('jl»<ir/iVii?»V; i'll i'^Uitooouprfdo I'alLire oouimo d'uno «sB/>ro/w|«i«j»» onlimtir*, ^

il y iMiroit Tu plua olnir et n'auralt poM poritiilt*! danv aoo orrt-ur. ^

riuB lo'.n, il a'cipriino ainai

:

,
' -^ '\

" I Btart with thu pcHiition that priynto property is li it baa over boon ii«r»wf,
" and oau oily bti tuk«n for public uaoa and than paid for in tho fuU or ahiply.
"Thia in not what I ahould oonaidor enough or aatiafadtory, but what lht\tn»
*' priftor claimt and proiu $."

J

T
Ce n'^tait pu aui Coiuniiafl)dg^ dtublir ot ^lor Tea p'rinoipoa qui r^lpnt

roxpropriution pouroauao d'utiliiipnilique ; ila, auraiont dQ aeulumontot aimilc-

Sen>,
ooniAi) dca K;tporta, a'infurmor do oe q/ils avaiont d o«ti'm.r, a'on onqiiA-

r, a'ila no le aavnient puB^ot agir on conodqdonoti. •

\

C'eat en quolque iftrte a'ing<Snier AfWglalater aur.le dioit d'««propriation. \
Oe dernier passaga,' noua ozpliqu^ oompMtomont U ouum '^o I'errour dana

UquoIleM. Brown oat tomb<5, ainai qU M. Springlo. Ila au^aiont da lire ot
nlire ot bien oomprondro lea « ot 7 do L ISm^ aeotion du aUtut au»-oit<J. qui no
lea obligent paa 4 adopter aeulement 1^ iddea ^ztravagantoa de* tdmoinn, pui'a- i
qu'll y eat dit; i/uapris voir miendu pakiet et Umoim, «t examini Ul$ titrei,
iUjixeront I'indemniti ({u'thcnnrontjusU et raitonnable.
La loi laiaaait tout1 heur jugement ot iSour oonaoionoo. ^-

Ila ae aont done trompda aur loa doToiraydo lour ohargo, ila ae aont «rn lida
ptroo que lea tdiaoina do M. Wilson duient Venuaf lour dire, ila ont oru qu% no

uv^^i«)*^Kpa8 en prendre <.u en luisaor, suivknt quo lour bon jugoment^ju lour
onnaiaaanoo dea ohosea, do U taleur dca probridtiSa ou dea loyera. pourr»it leur

uggdrer. -'V ' «

r

Ainsi, bien que M
.
Browft admette quo loa Wdea do oea tdmoina en nntidre de

loywB, aoient exagdrAea, et que loa loyera avaiei^t rdoemment augmontd domfimo
plua bull n'dUit raiaonnablo, il ae oroit non iJioins obligd de suivro lea iddoi
Mtra^jp,nt«i de cei ptrioaaea; jeauis porauaddUe ai M. Brown a'^Ttait uniquo-
ment g^>d<5 d aprte ^ongae expdrieljco des ohoaei depuia un deiW aijSolo. et auaai
do letfr^Jnoertitude, -^'il m aeraU paa towbd (W une-orrour atiWuEiblo.

Ilavriit raiaon dfltro <Stonn<$ do oo que loat^oina ont ditjOHiiniit dft en
prcndro ^t en laiaaer, o^mme un juge el un juiy aont aouvont oblig^ do MnVen jur&i\enooro>lua quo de-jugeB aoni JB«e* Jea maU^roo do fait, e^

f
l^fW

*>';rj!-'

ripWWrWi iJipropriaTiSFiTiKmt de waif iuwiaT Telle OBt'la loi. Malbeu-
»»u«>inent,\io6 deux ^«wmiattiro8 4t^t obaddd.^ pw «,tt« fktalo iddo, qu'ik

i^ -"t

!'n

1
1

il

1



-'f^-

-.M

»

,

u
4to

COUB £!UPBRIEURE;".1870.

. ^ tantesaverluTp^urru^^^^
P-o-cs en rappoH d'affaires 'iLpo.

, ^ Malheurcasenient, il y a peu de chose qu'on ne fasse dih* A „n *a
• .on salt un pcu s'v nrendrp r'„t,f • * i- .

" °" **^™°"' 1"and
^ ct c'est poi»r.,uo LTbul,«s^ ',?"'" "" '" '*'"' "^''^ «'^«* "»« ^-5"'<5

-
.
L .oconSs „„. o" » d. cl'"'!"""'

""" " "" "' '" ""•' 8"«-
»o,c„ de «.„i, ,i CW Z pZlfoVh^T'r ?°™ «"'''' °'' " "^

. »««: J'aim»,mc„. me.w™ anc dW T ''°""'° ''" '»"««"' I"

. •; ~»-ho,„.eerc:rj2;°.t.f;^rri:e"'°°''"=--""-^-

• p-opri^.,, d™ diSrJ;:';;^!;le^r ".t r *"" ^^"^
,
pie. habitudes d'induari. .1 d'A™™- r ^ ' ''" *""'°<' * * '«»•

men.dite»«rIeap™lr'utrT'!?^
. . qui^uUirjbZfdwZ "^° *""'''" ''»''' *«""»'"'

•

»up w vaiear reeiie etraisonnaMe de la propri^t^ an .

y--^.
, ;•

;

•./.
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question ot dans scs environs, s'il m'nvait fallu leur t<5moi-naKO pour arriv6r ii la
aiCnio conclusion, ce-dont jo pouvais mo dispenser A raison de la i.rcuvo dcrite
«ans la cause. >

Tous trois s'aecordcnt A dire quo la valeur dcs terrains dans cat endroit-Ii n'dtait
quo d A peu pn>s 6 A 7 piastres du pied, et que ce n'dtait qu'i cause des trandcs
amdhorafons r«<ce.nn.ent laites dans lo voisinaKO. Des terrains tous pr^^s de
celm-li ayaient 6t6 vendus d,m8> rue Notre D.une, dont larUo St. Joseph o'^-tauque la cqnt.puation, A I'cntrc^o du faubourg, i raison do cinq piastres du

^^tlr-*™"*''?!".'*^'"'
^ ^"' **"" ^''^''^''' P">^^ "'°™ ?«»•• de« nmgasins

dtttient .ncontestablement trop dlevds et que IMIargissement de la Rue St. Joseph
augmentait la valeur de la pi-opridtddeM. Wilson.

Enfin M. Berthelet donue uno estimation raisonniJe sur la valeur de plusieurs
propndtds situdes dans la Rue St. Jacques. pr6s des Banques, valant plus, piedpour p.ed, que cello de M. Wilson, quoique plusieurs ^moins de ce dernier dent

que celle de M. Wilson.

Lo tdmoignage de ces trois tdmoins est corrobord par cclui do plusieu'rs autresqu il serait oiseux de rapporter nomiuativement, et sur le tout je suis obliwd d'v
aeeorderplus de erdanee, et d'arriver i la conclusion que I'estimation faite par
Messrs Brown et Springle est exagdrde, fausse et impossible d'apr&, les rJlesdu dro.t dont lis auraient dft fain, I'application dans I'exereice de leurs fonetionscomme Commissaires, et que p(^«r ces raisons «t tput ee qui prdcMe, iis devront
etre destituds. ' * iV.

V II me reste maintenant A considdrer la question de la Idgalitd et do la rdgula-
ritd du wrti do prohibition dniand sur la demande de M. J. Bte. Hould un des
Hitdressdsen autant qu'il dtait un deeoux qui devaient <3tre taxds pourle montnnt
de 1 expropriation. II ne s'est pas joint aux autres requdrants Bennv et' autres
pour demander par requfite la destitution des deux Commissaires, et le writ de
prohibition est & l-effet d'empCcher les trois Commissaires de la Corporation de
procdder ultdrieurcment.sur le rapport que les dits Thomas S. Brown et James
H. Springle avaient fait le 20 juiUet 1868. La demandeen ^tait moti^de paries
memos raisons que cellos articuldee sur la requ6te, et surtout parce quo le dit
rapport dtait errond ea priHcipes et avait pour objet d'accorder des dommages
dioignds et d'une^Bttture toute sp<k!ulative.

i.

La contestatibn dea Commissaires sur ce point est qu'il ne iwuvait y avoir
lieu en ce cas ku writ de prohibition, ^ree que les Commissaires dtant nemmds
et pouvant gtre rdvoquds par la Cour, et sous son contr6le eomme les shdrifs et le
Protonotaire, n'dtaient pas une Cour sdparde, mais offifiiers de cetje CoUr^ parce
quails n'avaient pas excddd leur jurisdii'rion, et parce Lu'il y avait un autre
recours par voie de pdtition. '

Je dois. dire de suite que c'est une fausse cotoparaison que de dire que les
Commissaires sent les offioiers de la Cour comme le Shdrif ou le protonotaire
Ces dormers sent les offioiers immddiats de la Cour, gardiens de ses records et
dooumente, tandis que les Commissaires exereent line esptee de jurisdiotioa
comme dea expert« on d^ nfbitrflfi pnuvcnt la fdt^^fHJ î,u-m6amrh(, tnoment

deMonttM.
et

WtlterBeluf

^*J
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*M^trt^' poor la Coiir d'inforvenir ent «von» i » T!
~ ~ ~

caa actuel, et jeL puis mieux ? re «„? LT"?" T'
'^^ '-«***'-» <iansle

f«ct«.n de M. cLer pour ^rourZ le r!I
''"' '' "*''' ''^"'^ ""^^''^^ <J«

fitre cxcrcd, lor8\n.ea.e quo celu ad 1' „v^" ^" '"' '^^ P™'''^'»'«° P«»'

^viewing all the Zes of'pr^hibU o frol 1 f ^"?'-«>««^ C- J- after

" The subject inU«r of !u T ^ *"'•*'* ^•'n^. s^ys

:

" Plaintiff u,.y .dopC". t i" ° 'r^'"/. '"'•«' «".«li« -hioh .h*

-•
• right b.„oo„ p„,i., i„ cillsJl •

? .v"""""""""
'°"»°»"^" «»

'>w»,, .Web „..,^*3"«« "»">" ca», Hook., iheg™,
•-ithwhioh ,ho«, po.e»/.S,'?*"?"7:".''»' """rietyofi..™..

.

• the p^>.i™„of thrMto; JE,fe7'/- ?""'^ T""*^ Moording to

• ' to both p.rU«,, if tho™ beZ iT'/'-""""'"'" '»4P0»i'ii"i thei„ia«

' :-*7«--ooofthi^.j^-^^^^^^^

». •utrement. " ^®9"®"»nt qui pourraient souffrir
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COURT OP QUEEN'S BENOu, 1871. 19

Le jugement de la Cour eat comme suit;

lia Cour dcBtitue lea CommiiHairea T. 8. Btown et J. Springle 6t lea remplaoe
par lea persoanes do E. Atwato' et J. Bratt, et ordonne en outre que ie« dita
ftAtwater et J. Pratt conjoiilment aveo le dit D. Maqaon procddent toua
troia & determiner et fixer le montant du prix k 6tre accordd tour le terrain d^ai-
ga4 en la Requfite du 6 juillet 1866, le tout aana fraia aur
tions et aur ofaacune d'ellea.

^/uart <£ ^y, pour la Corporation.

Mouiseau & David, pour lea Citoyena.

J. J. C. Abbott, pour Brown & Wilaon,
Barnard dh Pagnuelo, pour Springle.

diveraea oonteata-

COURT OP QUEEN'I^ BENCH, 1871

MONTREAL, 10th MARCH, 1871.

*BnvAi., Ch. J., Gabon, J., DBUMkpwD, J., Badolet,
Na46.

-
;

BODRASSA,

-^ MACDONALD,
Risipwonr.

H-u.:-lo. That Art. 8178 of the Cwil Code .ppU... m well toeredltoi. ud pnrehue^ cmteceOint
to the coming Into force ofArt. 2178, M to suWeqnentcredltort

t"~«««w
'"

"*rS:i;:rb"Alt7^'"'*'*^
*^ -t ««pem the .e«e«ltro, «,.^«o..

- Thia -was an appeal from a judgment rendered \l)y the Superior Court at
Montreal, sitting aa a Court of Review, on the Slat di^y of May,, 1870.
The cont^tation between the partiea waa aa jto whi<?h of them ahould be pre-

ferred in the diatribution of moneya ariaing from th^ aale, by theSh^iffof
Montreal, of certain immoveable property, aitaate in the County ofHuntitedon
Vhich had been aeized and aold as belonging to one Pranfloia Xavier Robidoux|
at the instance of the reapondent, plaintiff in the Court below.

In accordance with^the proviaiona of Artidea 2168 and 2169,«f the Civil Code
of Lower Canada, the Govemor'a proclamation waa issued onifie 28th Jube,^
1867, aa reapecta the r^iatration diviaion of that part of th6 county of Hunt^
ingdon, in which the landa seised in the cause are aituato, aiid was published in
the "Canada Garctte." • '^ A . T
By the terms of the prodimation, the said Article 2168 was put in force oit

the 2n4 of November, 1867, with icapect to such regbtration diviaion. And it^
therefore, became incumbent (according to Article 2172) to r^ew " the r^gis^
"tration of any real right upon any lot of land within such divi^on," within 18
•onthB'from the 2nd ofNovember, 1867 ; vis., on or before theind dayofMay
I869» , !

,;

,

!

'

'"
•'

The property in queatii>n ^n this oaase was seised by the Sheriff on the 23rd
of January, IfifiB, "m^ was sold «n-the-aiHi^^fty,-ie69r

BonraiM
and

MMdOMM.
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Bonraua
•nd

MMdonold

_courtIop queens bench, isi 3

>»gi.trali„„ ,., „„„, ^neL""""^ °° "» =»" ofM«.l.Wo
; but ,uoh

.
'"B.Wrod „„ a. 3011, ofC? Is^T T.T ""' °' "" "T"' "'"'W,-- W boo. „„o„j „„ th.C orC'-.sif;'

"^ "»"""'"»» i''i.e n.o44.=

J no case was armiwi •„ *i «
""yoontosteu the report.

. ?"• °°t «"ivi la dite proclamation suri? n.^! t T'""*
'^""^ ^*^^ dix-huit\ mois

Bt^yant les formalitds requises par rarti!L 2ltl
7' 1'' '" ^"'^'^ "'^4^ «°

art.cles.699et971duLede'Vrocddl:^^
2131 du mOme Code, vu auss?^lea

Hubert Boura^a, crdancierroioqud pouT^t" T"'
''^''' ^'^-^-'^ <^"^t

vellement a dtd fait lo 23 AvrU 1869 L. ""' ^ypoth^ue dont Je reno,

prockmation ci-dessus mentionnde du 28 JuSe?"''
'^ ^'"" ''^^•^"^"^^ '^'^

onginal judgment, and 'C; ^ XcL ir;*'"''^^
'''" '^"''-^ *•>«

reversed thejudgment, assigning for 80 dTy/Jl, ^**««^^c^. ««a«mo«,/„
" La Cour * * * coiridJa^t a^H v » S

*»>« «>«<>wing reasons

:

^

novejnbre mil huit cent^Sn^L^^^^^^^ ^^r.
'^ ''' ^'^««-»* ^" ^-te

Proc^dunt
4 rendre le jagementVuUu Xdffit 'T"^^^

^* ^'^ '--"^' «'
" Consid^rant que par 1

'article 2091 3 rfj "" "'"' '"»"««•

apr^s la saisie de TileuJ^ o^''^^^ effect™,
-ans effet vis-d-vis des tie,., et quTn"^de

"'
"*r"" d'^P-priation. est

gistrement prescrit par les Ucls 21^2 et 2r73 dT t Tr^''^^^"*
•»'«"^-

" va que la saisie judiciair^ A l„ •
*^" ""^"^ ^""^e-

.;StaiL-><-



COURT OF QUEEN'S BENCH, 1871. 21

hait cent soixante-neuf, ne pouvatt avoir atioun effet & rencontre d'unb crdanoo
hypothdoaire ou privildgido inscrit antdrieurement au jour do la saisie.

"La Cour, pour cos raisons, adjugoant sur la contestation du dit opposant
James AlaoDonald, do la oollooation oinquidme du projet dojugement de distri-

bution produit on cetto cause le vingt Soptembro mil huit cent Boixanto-neuf, a
maintenu lij dite contestation et a ordonnd et ordonne que le montant de la dit«
collocation, deux cent cinquante-scpt dollars quarante centins soit accords au dit
opposjnt Jttmea MaoDonald, de prdfikence au dit Hubert Bourassa, ot comme
bailleur do fonds, et qu'il soit en consdquenoe par le protonotairo de cetto Cour,
procddd i^ fairc un nouveau rapport de distribution et d\ collocation, avcc les frais
de la dite Cour Supdrieuro centre le dit Hubert Bourassa en favour du dit James
Macdonald, et aussi les frais de cette Cour de Revision."-^

\
Ami^, Q- C', pour I'appelant :—II se prdsonto sur oet appel deux questions

:

La proniiiro est de savoir si I'appelaqt a pu Idgalement renouvoler son hypo-
thdque pendant que I'immeuble dtait tous-saine, telle paisie ayant dtd suivie do
ddcrdt do Timmeublo. '

(/ ,

La secondo question s'offre sojls I'aspeot que void : admeltant que I'applant
fut bien fondd in renouveler son hypoth6que pendant que I'immeuble dtait sous-
saisie, vu qu'il se trouvait dans les 18 mois de la ProolamaUon, ce renouvellement
d'hypotht^que lui donne-t-il prioritd sur I'lntimd, qui n'a pas renouveld la sienne ?
Sur la premiere question, la Cour do Revision a dtd d'avis que I'appelant

n'avait pu Idgaloment renouveler son hypothdque, quoique ce renouvellement ait
dtd fait en conformitd & I'arUde 2172 du Code Civil, o'eat-irdire, dans les 18 mois
apr&j la Proclamation, pour le motif que I'immeuble dtait sous-saisie lors de ce
renouvellement, et que cette saisie a dtd suivie du d^rfit de I'immeuble.

.

Le priflcipe consaord par ce jugoment est done que I'enrdgistrement d'un droit
rdel fait Sur un immeuble qui est sous-saisie, suivie plus tard d'un ddcret, ett
sans effet, dans tons les cas.

La Cour de Revision a errd, ce nous semble, en afficmantune telle doctrine, et
sa ddcision dans I'espiSc actuelle est une violation de la loi.

Nous aliens ddmontrer qu'il y a une exception au principe qu'elle aposd d'une
manidre aussi absolue, et nous ferons voir que I'appelant se trouve dans cette
exception. < .

L'article 2090 du Code Civil contient la disposition que voici:
L'enrdgistrement d'un litre d'acquisition de droits rdels dans ou sur les biens

immobiliers d'une personne, 'fait dans les trente jours qui prdcident sa faiUite est
sans effet

:
saufles cas oh le dOai acmriUpar la hi pour effectuer I'enregistre.

mentdeM litre, tel qxie p,yrU dans le chapitre qui suit,7i'est pa, encore
expiri" \ .

- ,

Et i'article Buivant, 2091, est en ces termes

:

- "11 en est de m/me de I'enrdgistrement effeotud aprte la saisie it I'immeuble,
Jorsque oette saisie est suivie d'oxpropriation."

II noas parait dvident que ces deux articles consaorent le mfime prinoiDe et lamSme exception. -
r i~ »

BoarMM,.
•nd

MMdonalA

• Vide L. 0. J., Vol. 16. pp. 267, 274.
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COURT OP QUEEN'S BENck, 1871.

*M<ioiaid,
_ On ne pem oppliquer I'artiolo 2091 nar lu! Zt,

" ' '
'

Pi^ndre iilVJon"\
"' '' "'"^ dea^co-partageants ^ ont 30 jo«,s pour

mome ont six mois.
^

\
'^'r.mirea qm domandent s^paratioo de patri-

Art. 2107.-^Le8 mddUns ont aussi un ^^i ,i ^
"

crdances pour dernier* mal^die
^^''" ^' ^ "*>" P««' i°«ome leur.

plus tard suivie d'«n ddc^t Or /«"»•« w"
"^"^ '''^«* d'^^ne'saisie q^^^^

;J^iais acoord^a par la iTpouriyr^^^^^^^^^^ <Jtait dlat.^
done legale et elle doit avo^LZt^ZlZT^ '•

"**^ """^^'O" -»
«nouvelcr la eienne. D'ailJeurs Vn^Z

[^''^ntre de I'lntimd qui a nfoligtf de
qu.^itpasun -veau d^lrd^Xtrn?^^^^^^^ i-riptio;

^^
"»t«nt. .^^^*'*''"^*««"Mueprot^erun droit

Si ia d^ision de la Oonr Ac p„^' •

P^at. disain^ulerqu^JrolfaTlr;^^^^^ ^ ^-^^-on oe
de notre „ouveau r^me hypoth^aire. ll aZS"""^ *'*"' l'«Pplicatio«

Post^neur^renouvellem son hVpothJe avaZn^ x^"'"""^°' *»" «" "^'«>oier
•""*^««i«' ''in-meuble pour Sp^chJ^ W ^^IZ,, "7^ '"'^"''"'' «»^™ de
-^e-t l*;ji^„e. -i.elWtaientVentvSC •* ' '

''"""^ ^"' P"»-

-,
a
cr.ance de rAp;e;:nVriSTn:^7rr"'^ ''"""'' ^^^^^^^^^

.

dans les 18 ^ois en conVormiWa I'a^^tioTe 21^2 d?p7"n' T *'*" '^^ "'^^^
qu'il J «tait tenu. Etcomme il a nXlSH f r**'

C"" ? Nous^r^tendon.
-e trouve prim^ par celui de 1Waf iTir'^'*''

'^^ '^"»" d'hVpothdqu, -

2173 du Code qui d^folaremie ri^ '
~''^"''^'°«»' «« disposrtions de I'aW

dansrartic.e2lV?^pjrnVfL'^^^^^^ droits ^b. ^e^^L^.
du jour fixd par la proclamation les dJ^^ ^ !

"" '""S' **""" ^'^ 18 rnola
ment n'auront anL eiet7?w2 T-^^^P""- »« P"n.ier enrdgist^

-bs.quentsdpntlesdroits'sit'Sl:r^^^^ o« d« a«,uJrea»

^ if » T , » , . , , . . \ —

:

_,., -..
^

. V ;

".'' \ ' _ -.
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COURT OP QUEEN'S BENCH, 1871.

SupWeure. .,
«o»Orniulion du jQgomont da I. Oour

B«l«arl, intended to mean.I.. „™.7i.- .
'»'»'» 'bo word " cKditori''

-Ubi„ tb. pre^rib^Telbi^o °;r; 7 "*"'""°° '*°"'"' »»' ^ ""'^
required toLo, tb.l'I^rr:!"'

"^ °°' ^ »')- •« «« -boT^e,, .h„

or otherwise, could produce an^ ZZffTl\ J^I
P"^"^ "*" '^"^''J

2091 of the Civil cLe ofCer clat " "^^ ^'"'"«» ^090 and

23rd of April, ^S. n^:; w^^^st^r^^^^^^ ^T ^^^

coBCd"\h^a;;rr;;;ireltr*'"^^^ judgment ahTldW
dent, who had a bSeu^TZ^cM^l T f ^' ^^^'^''' ^^^ ""PO""
montha fixed bj the procW^ he 2 ^ li""'.

*^'"" **"""« *''« ««hCu
.nd caused the^propeJTtor^^'ed;"^^^

J"*^*"' »««•-» the ^^dant,
intheSheriTs h.nSth.t the a^tntllw^^^^^ " w,«^hy^ j, ^^
eighteen months expired on IhT^J^ 7^'^'"'^^'^''''''^^^^^'^'^' The

BoaratM^
and

MMdoaalA.

.miew, aadr^ the latter ju^EiSt tolje correct. Proia '

\ 1 .
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u COURT OP QUEENS BENCH, 1871.

BoarMKi,
•nd

lUMtuiuld

,t -

.!.o moment the property went into tlte-SheriffH hundH, the oredito^ wero oil on

thnnM !
' ;

'^-"7'-"''«'' :««"'t«'-ed Within the time prcHeribod by law andthe other mortK«,c.d.d not. The fact that the property wan under seizM^ cou d „otdeprive BouraHHa of the rights whieh the law gave him. The jud«uZt of tKCourt would thorofore sustain hin ehiim to priority. .

^ *' ^^ *•*"

Caron, J.-Quc.tio„ d'enrdaistremout. Le dit Intimd n-til onriJgistrd «ontitro en tcmp« op|K)rtuu ?
v •• ""logisiro son

eomnLTff*"" >"* " ''' /*"' "^''^ '"^ ««!«*». »'«'« dans loddlai de 18 mois Atempter de la pntclnuation dmande par le Gouverneur, en vertu ot A 'nffTl
articles 2IG0, 2167, 21(J8, 21(59, du Code Civil

"^"^ ^^

oxp^rT^'^MlriS^B'''"" 1««V-"''""'
"""''^^ P'Tcetteproclamation'cxpirait le S Mai 1HG9, Bouwssa a cnrdg strd b 23 Avril ISfio .v ri,. \

^
jours avant I'cxpiratioft d« ddlai do 18 mois.

^" P'*' '"«

\ La ventejudiciairo ou diJoret est du 31 Mai IHGl)

,\. Macdonald a cit^ I'articlo 2173 du Code Civil qui me parait Ctro centre luiLo Juge B rthelot en premi^ie instance ajugd ea favour de-lourarmail onCour de IlevLn oA il sidgealt aussi, il a reuversd son propre Lme^
conLer

'"'"""'^""'* mauvais, et e-est le pn,mier%u-irfaudrait

C'est I'art. 2172 qui a ordonnd lo ronouvellement des enrrfgistrements ant^neurs, .1 est su vi de I'art. 2173 qui ddelare quelle estla cons^uo rdo „e ptiairo le renouvellment rcquis. ^ «j uo ne pai _
La saisie n'empCche pas I'effet do I'onrcJgistrement pourvu qu'il soft fait d«„.

les 18 mois de la proclamation articles 2090, 2091, du Code Civil.
The following was the judgment of the Court

:

" Vfi la proclamation on la " Gazette du Canada " en date du 20 Juin 1867

CanZ '*^
* '''"^™°^ ^"^ "''"'"' ^^^^ *' ^^^^ ^" ^•'^^ Civil du Bw-

Va les articles 2172 et 21,73 du mCmo Code ot I'absenee de repouvelloment do.nscnpuon hypothc^cmre in^oqude par le dit opposant, dans les [s moisTuUntsum ladite proclamation, sur I'immeuble affectd 4 son hypoth6que, pJirtran.Bcnption requ.se en I'articlo No. 2168 ci-dcssus eittf du Code CiWl ^tTn suiv^;

4tyait lo 23 AvrU 1869. on temps utile et solon I'oxigence do la proclamationci-dessus moBtionnde du 28 Juin -1867 :

s *-« «e la proclamation

_

C^ddraut on outre que Jo renouvolloment d'hypo^^^^
lo. n est pas uuo insonption nouvelle, mais uuo rimple foJmalit/preJS^u
.onsorvaUon des hypoth^ques ot droits aoqui. ant^rieuroment au^dX?^ ^

'

Cons.dWquo locrdancier romplit cette formalltd sans lo oon^nte^ont otl.particpation do son ddbiteur et sou igs^u ; ot partant quo loLl^uCnrdV
; v ..>

'
. \

:.'
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n woro all oo
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by law, and
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18 mois k

i I'offo^ dca

roclamatioD
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COURT OF REVIEW, 1870.
25

..>

I»th«qae« n'o«t pas raiidnntion prohibdepar rorirolo^C44 A,, r ^ j ^t
""*

C.V.IO non plus q„o ,,nre«iH.rcrnt invJ^i.M pT ttl 'oy^l^o/'^^l"™ "*^
Conwddrant onfln. ouo lo fait o..„ l« , .. n " ^'"'® ^•'»'

i Th« uSi^i r«

procIaHiation uno formulifd A r„r.«„. i-

""'"*'' 1"' '<-'"P''t J""" Ioh ddluia de la

X»-Afa?jc if? CrtMiVily, for Appellant. ^ •'"%"»cnt reversed.

J^''t''>'nedfBeth„ne,fotHcHpmdcnt. \ -

.
' COURT OP REVIEW, 1870.

MONTREAL, 30th DEOKMBER, 1870
Cb-«» Mackav, J.,.ToRa>,No«, J., Bka./dbi'. J.

. No. 1244.

>/:



M count OP REVIKW, 1870.

wJu£u ... P„!Il*,°!Tv
''*''^ '*' :'"'''^"^ ''"''* **•* 'h* •""««" "'*<1« 'n rtrt- o««. Karo lh«

€?"hu:1,^.'
.Court juriHdiction (omitting i„ d,x,iao u to whero the mu« „p .„.r x

.«i«u„rb«..... and di.«.i«od defcndaht.' Kxooptioo.
'" '"*•^•

IZ 't'
J";*;?^"";,"* ''"';";;-'"' -«k rodf«« before the Court of Uetiow.

,
AH. 1„ 14 o. tho C.jdo of Proccluro givoH uh tho law by which thin «„ue I. to

the Court of h.«^«„uo.Io. 2. Before the Court of the plaee where the demond i!

' 7:ir:^r''"
-' '' ''-'- ^"" ^'-^ «^^^- p'- --w;

It ij .ubiaittcd that neither of thorn, ,H>«tuI«to!, «ro n>u„d in thi« e«e

\
'

doLill"
""' '7 ' »''«t>fo„d.„tH are impleaded before theCW of their

^, 1^'*
"7 '•"•^^'•"^/-"-"''^rviee upon an offieer of an Insurance Lpaovi~^, persona service upon tho Company, defendants claim that the «, caZdTL^-

in any manner to act for or clnPiinfl n, ,a^,^ * h .

••••"•""^•wi

. any more than their messl^rtt^lr''^^^^

jDillrie::;^*;^^^;:
'^' ""*^"«^""'^ •- ^-^ '^•"^^^ «^««^'^'^. ^«*-

at siltfl!!''""T '^T'' "^ "*'"''" ""S'"**"^ '•*^*'"' Di.triot of Bedfordat Sutton, because the application for tfie Policy was made there to' Z 217 fhe company whose place of busine«, is in'SherLoke IIee"mK.n^^^^^

-gent of defendanMn^ suppo«,d this agent eould, and did. cqntraet for tZ^pany. and that by the mere making of an .pplicati6n. an iJrance w^e^rd
Defendants eontend. that this agent was merely « mediuin of communf<j.«onbetween parties desiring insurance and the company and that n„ i.^,

effected until the application was accepted by the company wLmXT
•t SKorbrooko, the iiuiiranoo commcnooi onl. from 1.. J..

'"""""" <•"»

d.» oftho p«t«id»l .pplioalio.. DofeoTJt! .hT,!^ T^ '"'' "^ '^°' ""

,
•e'«"»»r.f.he*..Fl,,.hod.^ttltdT„X"C^^^^^ "' "^

i.ordiaheunderiaotobmdthooomrtlofbn.o,«.ir., • ? °°"'"°'
for .h. .c..pt.„o. .„.jeo.io„ of7c'rj;,^;T„?a,^.tr '"f

"''"^^^^

»8 uuinmoniy styled an agent, waa not auoh agent as the code ooa-

tfvf^i

.« :?



OOUR SUPKRIBURR. 1871.

teroplntoB in trtloleOl of the Codaof PFn««^..*- a n ' .

. Mulu.a one, i„ the nature of, ocvpa t"rSl»^ ''!."""'P'"J'
''"*

ooncowod, and the wrvioe !„!; i L "^^ '^°"««"'' »•>«'« jurimliotion it

(Article 34 1 ei ~r^^^^^^^
'"'

,V'"
^""•"'•'"'"'' "'^ '-•

• 0-0. nor could it bob tliZ The J1 f. ''""'"'"' ''"'" '""''* ^''•

had no power or .uthoritvto Zwer fo!^ 'T """•'• ''"'^ *»"» •»•

Dofondant calla in unirof thi
'^'^

"'/"r"""^
»''« «>'"P«nj in thia oauae.

6 L. C. Kep. 105. HJuriat 91
"" "' '"' "'^ '""^ '""«•'»« '"»»«"'»*"• =

wiilt^^;:?;;::;^
''-' ''- '--'-' ^'^^•"•^"^«-- «^^^e i^«- be.ow.

MaOkay, J., renmrkod that Asa Prirw !.«-.•

The following was thejudgmont iff review:- ,

natoryl'ft:li7dtn2ttitt^^^ '"« exception docli-

the aLe. and prltSing to Ider T' ^°f
'"""'"« '»WJ"<J«™"nt. reverse

rendered in the pror.e. i '' "*' ^"*'«'"'"'* *»"* "'"Kht to have been

properly aununoned in thia eauaeT
^ defendant, ha» not been and wa. not

of l:^^::iT " ^ -^^ -•>-- ^--^ '^^'^"i-t- •..<! -n^ ofBee in the Diatri.

T>^:^2S^^ '' ^'^'^' -^» ^^^ not arlae in the

that the aervlee of ^.^ on hlT 1 IJ
""^ ""^ '"'"' "" "«""* «'' d«f«ndant aa

defendanC togive juSr^^'rcTol^^^^^^^^ |\«'^
» -uffioient aerviee upon

DotI, maintain aajd defenrni^a Z r I 'f-

"'"*''' ""'^ '"'*""
jlaintirBaetion***!-

•"""""*"'." ^-^^Pt'O" deolinatoiy, and doth diamia,

O. C. V. £uckanan}fot plaintiff
Judgment of S. C. revoned.

f"V;^:^
^- ^*&««^ CA Counael.

Va*. O/fe/foran, C.C^, for defendant.
(8.B.)

COUR SUPERIEURE, 1871.

\*Bn REvi8ioi»

MONTi^BAL, 31 OOTOBRE 1871
Coram Moni,.i,.t\ J., Maokat, J., Tob»ano., J

. \: ^ Chakotte^Charby,.
^^

JTOf-Q«'U«iffltpoBrI«TM(IeMdel»taw\M,t»,i-.-^ /.
tMqneponr Isqulle II onUnt MeOotk,

^^ •o<in«reiif niw MmmettiUe i I'hypo.

Le 26 Janvier 1860, vente par ^sa[ Loaaier .« aja^j j,

OhMftf.

.; --:-
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COl/tt KUFK^uiK. 1871.

-^>< ,r

%

\

Ck«k«t»
n.

CkMbr

wv.t 4 l„ «. Ml 1 , ,
* "" ''!«""' I" P««w do .1.01 noh«. .1 d,

..ndu, ,,,.„„,.„„.,; ,;i,r,;'7 u;:.rr;r ';:"? •"•'•i""""'-
oiiin... d„ MU. ' " ''" """"ill" •' .«>» Hpimw on U

.1.... 0. .JZZ'i^Z
^" '" ""• 'I"!-?" j....|..'..p,.>. I. „,„„„ do r.,^

to»d o. ,0 lire n 00 W . f.L li? JiT t
"'" "'"'"''' «"""<' " 1« P-^^

'A^^ ^•'o.
' J»gc«ncnt pour lo Dcmandeur.

•
: /'A

_.;-,J.- ,
* ,„ , ,, „ , .,

. ., . . ,,,. .'.;.' -.. ""
- • '

.
. ; ........ :. f ,.
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COUR DU BANC DK LA IlKINB, 1871.' 1-—

^

•

COUR DU BANC OE LA REINK
--r

19

MOHTMAL, • UA^hH IITI.

./. v., UAtoM. J., D.UMMOJIO, J, Badout, J.

Monk, J.

Wo. 00.

'ADOUamLAROSIJ,,,.!. ••

L-nOXORABLB CffARLB8 WriLSOW,

'

,
D"^<*ndfur «n Cour Infiriturt,

J»««i-I«, Qu« IM c«..tl„„. pour I, «,.ir...li. -•
'""**

W. dm |« .llttmotlon .|<M fr«U«..oor<l*i* l-
.— iwb

.J.rft perdu », C»„, d. Z,I i„.r™ n
"°
'r""""

"" "" '»^'!f«"'i«»'

;

-c. .pH...., «„«,„L. jid"™: ch'i'rL'; r. "? " '^'""
M8 appelants oontOHtdront cetto action .», U •

"

•

*

r™, do„t «. „.„.to .,.(.„, ^„„„ j,,^J^
"'"'"'

» -*>"«" .. »» »om J»

il «.> «,irtoomm, ,.i.
:

'^"*'°'""» ''(;• Wl'"" " r,..o,< !„«„„,

«

pleaded b, .hoJiid.S.^h-°"?" """"• "f"" ""Pl" "f'.t.lj

^>-->^^^ts-;)::;d;-rz:x^
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30 COUR DU BANC DE FA REINR, 1871.

• *-

'

^u-.^u } '
.

"fcuinst the said Lamontiiffno for said onata fr^™
./ which claim, wore thn sni<i a^r. j x . .

^t, ^ iwr oum costs, trom

• fcir s«p.,„,e defence. ' ' "'" ''''''"°"°"' '"•*' V^ «">". "po»

amm Berthelot, J., Torrance. J., B.^vmy, 'J.
• "

,

^'vivant dej. CiU! do MentnSd. ,e«ve de r.,. P™! . "f",
''"'''•. «" M /

dite .pp»iUo.' produi.. d«:.'r^°^^iT dt Sa^S"""'' '.* '

Monw.1, sou, 1. No, 2029, d... I.,„e|l, fe di. Ho„ Ch»l« wlTr't/demandcur centre Cvrille LGbUno ,i?&„j . j^ ynaries Wilson dtait'

adiug^s, sur i.ppei du di^ jngemenf;:::;^;::ir^'^xK^ ^

.
I quelle a.maratcnu le jugement de la Cour Suporieurtf Z^t .1 P.- '

avec ddpens du ditappeUont distraction fat acco^S;^^^^^
ger, procureurs du demandcur

; et

uwuxu^ki. i^oranger et Loraa-

Cop«d^rantquele8ddfendeursactaelsenvortudaoaution«i^«,.«f
^^

coneenti^poulf la Doursuite d« Ait ««^i j i" ,
oautiondfement par eux

tenus aupaiemennrdhs frailT •

^^^ **" "^^^ ^^'"'^'^ Leblanc, sont

biensd^ici'lt^^^^

Lr^Ellfo^drrJ;^;:^^^^^^^ q«i^ r&uS:,,ead.fen

actioS.etXJe «t^te au iom d„ .•fl"""'^
'* **"' **'""•'"" ^* P'^^'"*"

, mng^pfr Lorang«r, qui par lA aopt cenah «f, r^jpn^tfn mnnotltir A t«m

II •



'",.^'^'-

/>*:(

fe»i'>

Mil. MOK le irenl, MTCnb™ 1869 dii .™.i . r
'•J"8»°>»!"»"<'» -»•

'

.« 6r^:;s:^irs:^ st;:I':f~ -»- ^- >•

rie" sepLbre 1869 tZnTr-pT •

"'-'"'°°,'°"'*''"'™"» »«»»pt«i'

^ pen. .^ «.;*, L » h p^t'^JS^ll"*"-'™^ •"°°'
r<5pondrt. . ' " '^^®"® "^l^ e^ mise on demeure d>

«r»^i„i.d.„,.™ ,, ^..^::^^»,^z'r;;:z'z:t

r i;r«
"'""^

-e' ''T' * ¥^ "'^ « '• "• " ^i' (Edi*. J787)

d.,;;*"-s.tciri'r-'^"°''r"^""''^^^^^

-, l»anloriM,jrf,,„te,c„„,,„„„„,;^ .^^^ .

' PoTHl.E_M,iid«,No.]35 P ™'P<«-
.

PoNOET.-Jugement^^T -I, No. 293.
'• ^P""«' ^^* 226..

,

NQ0VE4C DKKiziBr.-Vo. Distraction, T. 6. p 543
''

'

'

f Inland ..Stephens, 2 Revue de L^slkuon, p'eg
.

St.gny .,. Sugny, 2 Revuede Ugyation, p. 18U
:, Epson t,«.Blaek-Robert8on'g Digest. p:lu

'

.Converse »,,. Ofarke, 12 DA,. Des Trib; p. io2
' ^

J» 4u«^ae» autoriUJs, n'. ^roov^ qu>uraer,,;6t en i. f ve^. L'^^^Z '

et

WllaoD.



82 COUR DU BANC Dlf, LA KEINB, 1871.

to«f. Pa* motift peuvent de prime uMclt .'.'^""'Ij'PPort^ presque par-

Jugcment cnt exact, mala quo lo,, motift JlTlLy ^ n
''?"'"««>" 1»« »«

'
^

partie qoi avail eu gain do oaune fZl, %1 "'^'' ^''"^ ''^*»« "»«««. '»

dear vict attaquer ceite vcnte ot veuSln 7 "f t '''** P"'""''- ^"^ '^^fi'-

meiit. Lo-d^fendcur dovaitBwoomber n,Z ti u*^ r^""^
le rccoavre-

*ervir A payor la partie et 1W «t «? ^^ f P"^"'' ^^ '» ^«"*« ^J^'^-it

cipnl,,avoirledit'Ohurl^Leblunc. '"'''*"*''^ * '^"«»««r:%p,p„'rt.

^^^ ^^_P.^^^^,^^
D^itetane Exception ea

dis^Ztlstp^.^^^ eenudei^ireU
- ces derniers-^tunt dos oTu oT ±^^^^ '*':'"'* ^' ^''^^^^^^ * oux, fut que

diseussion ..Articfe 19^1 cl iiTiulT' '""" '"'""" ^'"^«A
' ib atiraient da le mettre on donlreI f

^ » Bupposant qu'.lB oassent ce droit,

ndc^aires 4 cot effee Je^r^l^rp^ ^ ^^^^^^^ '- '"» '

^ 1944 du Code Civil. L'intia.d%ar nfftrlT
^'*"'''' ^^^2, 1943 et

lenrpromitde faire wurifl an^LT- -T "*''S'''* ''"'^ •^'«'«»w»qu'il

p..posderairee.ava„ceseti::o:::sJ^^^^^ P- ^

^ fondle No«obstant laXZL obL T' P*" '*"' **" ""**»" •»*•

' '»«J^'^<^e-e..ere„.„ Jrni^^^^^
6A..«m,„, /He de Procidnre,.^. 106, n. 240 • ^ ' '

i-orsque
1 avou« qui a obteau la distraction A^ Aa- ^

•

__^
0'»...-.-ice,.Wi8„„A^rtii, «^. i,,„. v;,^..^^^ ^ ^^^_

/>a?foa. Jicn rft, /Jb^; Vol 9, p. 674 ^

On a con8i.Mr^, et nousdoutous que j»wil av«« «.;»,„'
l ^-'a •

'
one ce..ou op,...,. p„„ droit/^^^'1:;::^^;^"^^^ r""-

*»

r\-



r-

COtJR pu BANC BE LA REINE,

Bixhe.Dic.fii iVoc. tbl. 3, p. 104, No. 234.
/

<Jue la distraction des d^pena prono„cd au nrnfit^T T? -^"'^^S^^

:
parti* d'etre dfcieede'^n aS et JanS^^^'"• V" *"'^''^* P** '*

ttour oe sowtrairo auz nrt„r«...L<. ^- -^ f ewiper de la distract on

^«o»»coine, fVoc. 6\i;. vol. 2, p. 559

AfeBi;. Z^. Tome VI, p. 647.
'

,

Lesappelantsontinvoqu^S A I'audiltion un dernier moyen ou'lk .»•„, • Vmis en question pair leurs exceptions Kg se «n„t nl T? .
^a^^'enk pas

Taction de I'intiL ^tait pr^matur^ ml "?" P'*"!*' «» Vernier lieu que

<iuin.e jours qui .raien suVvneTlr.T
*»";^"^ *7* ^'^ '«^»t^e dans les

lenodli Charlesrewlo Le;Zr
'^^ ^'"^^^ *^« 'e«r principal.

1869 et ractionft^^L ^^^1^:::^'" "^^ ""'" '* ^ ^^^^^^
^

II ul 4 propM toolefoB d« remiiKnier one 0,11. ".«l™ .. ^.y .

q«o lour J«tal, pri,„rtp,, f„, di„„« Kr 'f"
•» 9»«««io», want

tion partioulidre.
,

^ "'**' ^^ ^"'*
'?

°"««^w d'ane Excep--

Les appelants pnStenaent que rintimtf devait atU^i ^ • •

jngement rendu en app, IH>^ln^^.„t^;L2:Z g"^""" "^^' ''

8 appuient sor 1•-«.«rd.oododop,:;^;"^^-rs™^

&



/
'

"^^ZIX—^-^^^ '« «^^«H. 1871.
Forgle et »j., eution F T

'

•
'

'«^ Cette pretention n'est point fo.riZrd '" •"" ' "'"^''^ ''^ '« '^"'•
nient rendu en Appel, n-esfpas Zlt ' '"'"*'"'' ^" P'''"^ 1"° '« J«ge-

. ,

es ddlais etaient expires dcpais p^.Lyune anl '^T"'"'
'"''^"°°' "' '^' HV^

i partieseA litige dans la cause qui a do„l r A
^.'^^^«"' "« P'ofitent qu'aux

-^Baivreles cautions. rhtiZZ^p^^t^:it^^^^^
Leblano, cclui-ci dan. le ca. oO u„' "u^ut!!^^

""^^

peut-fitrepuinvoquercenioveo. iZsI^l '"':"'' ^"^ •'""^"' '"^^t
•

- -: a en cause, et i,s n'ont d^i^^^^'^^J*"^'
^ -"* '^^ tie™ qufe ;

q"'«>°t»"diqu^danslWicIeenauo«»l„ :/J^ P^"'°^

. . ^t^ rendu dontre eux.
^"''"""' «"«»d« fl«'a«cun j„ge„,ent n'avait

; f'«e.av<.atdeLa.nonCn?api^^^^^

^J^fl«- ««• ^om«yer, avocats de I'intimd. • V

: ' '^ /^^UKT OF QUEEN'S BENCH. 1871. /
'

,
" '

"
^"NTREAL, 9th MARCH, isn

,No.M.,, .

;-'
, . .

•

pages 9 and ,eq.
'

T*'** '" *•»« ^^th vol, of the L. C..Jurist,
Monk. J., rfw,«^fj^ j^ ,

' V.
_

tees ofEgan'8 estate and the3ndl .^^^^^P^^dence between the trus-

> *9""».

»
H/
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4«eM thecBh in.tolm.nt of (1» „ri™ 13 7M J J
P»t«h«<,™ paid ., th,

lAn,™. of receipt of i. d„Zj Kk 'I^' "f "^ *""^ """" "I'""'-

irXe^. tk. .pp.iurto™;*:!': r^^roft '"'
^"'r ^ "•

•ipLinV iteelf

:

.

"ovember, to tlie InMnno. Company, .Jd ,l,ioh

480.688 for «3o 000 ,i. i * ' T? ^ *^''"""'' ^^'l'". «nder Pol cy No

P»»on'a,) dU.ga„ «„, .^. miihJ^^dt'Xi^^."^ '"'^•?'-''
Ifrom this las^ date nothing further oinrred nnHl !.- il , \ r ''

lowing leth rf Kh trr«,f,f.T°""°""''^ "" •""°^- O""" f"'-

fmy.

T .
^' ^ °^'*'® ™^' ^^'^y M not yet obtained from

.<-^-
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86 COURT, OP QUEEN'S BENCH, 1871.

^•JJS^^o^ "'"'"« that the trustee, sCTl^t:Z7l '''''' "^"^''•""'' "'°^''-«
P.-r ""'-"ing due „, the balance oftrsrwlr.^JT^^^^

the pro rata of the premiuu paid L 1J r
'"'°'"'''^

'
'""^ "«'"»'»'

Nove.«ber. for the year's renewal S'thnnl- ^J'"^
^'"^ '^' '^^^ ^rd 'of

,

tees to forthwith exLte to then, thl ,^. °f ' "f
''^^ "•«" '^'J"'"' *he^ trus-

spcciall, notify the ^^^2^';!^'^'. '™"'°" ^'^^^^^'>. th^
policy insurance on the ««id'IInT id bl

:!''?''" '^^''"" "' *^«

X'tiLrorth'^'^-^'j.^^"'^^^^^^^^^^^^^^^
^ claims fi;:d!rri::;:rr83fu^^^^^^^^^^^

.

and pro rata of insurance due ttht^^^^^^^^
°' ^'"''

T^' -^-^-t^-t

..^
.

following 5th of May, and receded fvith^^^^^^^"^^^^^
;

fially as follows :-Afterr^ of I^fT 7 * /T^* '»"'* '^'*"''"«« ""hstan-

thecor^spondencebetwri
a o^e :?tt

"'"'' "'^

'

1866, covering the trustees fr^n, o
" Tl ^ ""'^ ^^^^ ^^ Noven.ber,

. f'«>«ndthe^o.suffertlTexTeroft;;3;^^^^^^^^
Of their interest at the time of the lo™ fh«f' \ ' 1"*^

*'"' '""™ ""«""»
from the Company of that amount „ fu^' If ,

'*7 -knowledge tho receipt

. building and machinery, the p^rrtJlsuJ^^^^^^^ ^""" ''' '"'' ^""^ ^^^ ^
^

dischaige the Cotopunv from allTi I
^^ Company, ,„d release and

. oroft^lette^atl^r^^^^^^^^
Subsequently, on the 9th of Januarv 18f5R\l,- « » •

'"^

dcclaVatton^nd agreeineat in f«vour<J^[he anl . ^'^u
"^'""^ " ^^^-^ "''

stances are recited and tLb/rnXto^^'^n' •^r'''"''
*''° "^^^^

purchased as above «ponTrtofT£^7f'l^^^
•'cially transfer, assigS^lTml?^^^^^^^^
" olaims, and demands which the tru'LM^e n'^ '

' •

"^^'"' '"*''*'*'''

-
'

"spid policy of insura«te, No. ilo^tor .n the L""'
7™'"'" "'^ *" ^'''«

" u^der." The foregoing det .ils i^frr ! i " '" *'"" " *^ "'^"'« 'he"^

, ' record upon which traction of thf » '
'"""'" documentary evidence of

\ ^
the Company tt si oT^OOOrasTl"?"'^^

. \ .^redu^tLofthrpaymeri^
\ staled in full, theirinsurablotteJest it the^ 7°7 *" '^' *'"'^ " -^»^«

.

irati^n to the appcliants. and bldl ttj!^ T "^''* P"'"'^'*^' ""* *'"«•' '^«'1'»-

• w jecwatio»s^ehet:^'i\tr r;tr^^^^^
hei^ein, the appellants demand \^iZ i n ^ "*'^' ""'* *'»*' ^^^^n*
Hred by thV Companral^L^^^^^

''•'^"^' «« »«'"6 ?«'««»'

beflethisCourt thTaver "the Z.h K*^^^ "*'*''•" »heir f^tum '

"tojbethatunde th^ZioftSThem"^^^^
"

"w^atonce8ubro«,tedto the said t?

them, hey were <^titled to be. and

TheT^pondents totaTy and aUlute^^e^^^ ""^" ^ "'^ P^^"
theylaverthatnotransLofthe^n^irJl'V^^^^ "'*!'

"P^""'^^ '

ftct] that no consent there&r was^l^en Jl 1^
them either jn lair^

o^^y existed by or b^w^T^l^J^^^J ^'"'^ ^ P'^^lty

tn the said tuHUfanw or thn' fwi»«^, *i. t- - ,r» r. "V""^appell^Btajrith regard-iuuutauc* or the policy therefor. .;.d{h^f^,j;?;;;;;;
were not

» -r

• >

-0S^.•
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PMy.

«. noi .questioned on either side.
' ^""^ ''^'' o.«,u,a,t«ndo« offtct.^TjX-^

In addition to their paramount protooaion an 1 right from the olW „f »h«l,

policy 10 .h.m,^„d .w«i.nrbf2 » T'^T""'"' 'S'- •« «"«r.rth.

npootbeinsoraneonri, il™..k .°°"".°'l"»"il« »' TO insured proMrlT

person. This avoidinee i, !„ !.„ p • • ? ""^ P"'"'^^ continues in his

declaring ot lawt^ ^ri
" ^ 7 T'' \"

P™''""'*' ''"'• ^^'-^STB art..

referred t^
"°''*** ''^ '^' ^«"'P'"'^ "> ^^e correspondence between them above

It is quite true that, -as a^genoral principle of our law the contn,«i oP ««.insurance is assiffnablft hiif n„l„ ««:»• I

"""^ 'aif, ine contract of fire

Of tbe assurer andthJ S "''^ '*'' ''P"" *^« «""^»^"'»'' *f »•»« «V«ent

wivedrr .

*''",^»t.al requisite is derived not only from the riskin-

but in th«2.iflQ - *• I
• PJ?*"*'*

*"** PO'W'M of inaoranoe may be transferred

ri:!-!^l!:*?i"j^^" thuoonneotioa <}acl,ry„ th.t " in the .bLooV-
'

==^s=tz»x^i=E

\

:*^#i'-»^

tjoip-

V^
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~'

_, ^
—

J, , _ __^^_

7"'^o«." It in .nunifcst that the oTlt 1^1
"'"'*"* •"" P'-'^^tJ. /'«'-<*>f-

.

new and „,utual rdationn „„d rJ^hTull ,h
"?' '"''" "'' "'^ "-"'"-reatc,

aro pc.r«o„uI. and cannot afterward, bl 1 •

"""'«""? •""• »»>'' »»«u™r. which

vendor, the a«8ured. „«««„« h{, p<,lic ' aJT {; k
'"'^•'""' "'"'"«''""«», the

and this ia „,adc known to .ho ZurlrZ "^^\^" f'^ '^'^ *« ">« P»™»"i«r.
and original pron^iso to tho o^Jri'tl .

" -^ 'f
*" ^^ '""'' '» «««'"«« a now

.

retain, an intere«t i„ tLCCof^ LT' ' 'f
'" "'^•' '»»"»- ^'»'«^ he

P«rtyas,ured; the exemptionrLIJl^
«"cl tho pro„.iu,n being alroa,J^ ^iZH ^T"^'" '•='»'"'ty '<> "'6 vondor,

- are a good eonsideration ti.rZbtan'JT' ^"'
'^ '«'«' »ot yet «pi^eA

between tho assurer and the a^^neo
'
""* '^»'^''"'« " »«'' validJJ{

. r^o'P^'ticipation^fthoinfu r ster^^^^^^^
that policies of insurance may bo uEfK • f ""•

'^'^'r' ^''^'^''f

«poci«l conditions or ZciLTtntj^T^^^^^^^ Soa..^licic, contaia

with, aa held in 1 Camp r" 237 12V f

i

"o'n
'""'* '^>*"°^'^ """'P'-^d

tain no auch direction,^ rfSLJ^r^''''''^^''*^^^^^
transfer would bo as abo:cltte?oft^^^^^^^ "^ '" ?" "-' ^'•^ -od« of

^ recognized and required Ic^al form L t^l P ?
" '''''"''^ "^

'*""*''^'"S »« «"
: ?n writing by th^as^ignorj^ofc;^^^^

" -surer; whatever the form th«tr.lp • • '* ^ equivalent notiofi to the

^ "i-thea.«rcrawithortLl X::;^
"fforda no evidence wharevralTn^^^^^^^^^^^ NowtherecorS
t^e appellant,, or of the-^ui"ft!r„V''^^^^^^^^
undhence the;efore tltXTrheli: dT""^^^^^^^^
to the appellants the policy of nsuranr!^ ff""'^ ^"^ ""' '" '"' «""^ ''^h it

'

eodearticle,.^-ntUeati
:7:i^^^^^^^

" of the in«u:e
, thi, simp!. tx^^LZZll- '^^^^

^^^^^
''"-*''« P"t

"policy." ' ^^''*'"*^*''«*'»"'o'»'«ureJdoe*^ not transfer. the

f-cethepolicyia«.S^ : :^
latter nccesaarily can is the ftnn^u^^: '•'''* *""''^*'' «"«»'« of the

The law of Fra, c^ a'l tin /tl.t • •
\'* "^ ^"««P^"hlo from the property!

^^ t.d it with and atlieS^ul fit ir"'^*'
'

'"''r
"''""* '"«"™°«- has aaiili|a-

i .surance, f„,m he n '^. onhSrT- /" """""^^ ^"^''^^ *»>« -"^^Vet of
specially applicable to hlro, ertv Ite f^h

V"
k'^! t"

'^' ^""^"^ ''""^' ^ "

attachodthefii^polioytothe ,r,p^t7I:4rb^ -7"^'^^^^
andtranHferaNhrJ.ra/tL'^S^rS- "

"^^^^^^^

^»^

or iranaifli. ol the insured prorerty. ItT

.4_..
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»||^ !22i:

aw of th.« prov.„oo ^ J|ro,p ,liou« contract.! I oro. .„d fa pi unl^'^p, ,„. t to

of the th OK ,„«,m,J df,e« nn^ tranHfer the polio^." thorobj rej«otln« altORetl.orthe princploof t^ l„w,>f Franco rulicl upon b/tl.o «pp<.ilanti
^ "

^

nir^iA^'lr*'^^^.
*.'"'* "•" *'"•'" "^ ^''° code artioloa above refbrrod'io.

ZtZlrT^:^ TT' '" '^'^^"""'^ '''^' '•" ««""««Mon Withthe transfer of the ^hoy und of tho i„tor«Ht in the aw-ye-fproperty. inrf cato not
only a_ dive«t.uc„f by tf,e a«.ured. but uUo up act donoly thoaUrL to c«t.bU»Sthcr ^adoption of the tranafcr of the poliby and insure. «)>^»^eon theB^el^t

J^nd the tru,j8fVrroo, to foru. thereby a ,por«,„al Mndin^ eontraoUW the cTtion.-^Itand tnot«al relttt.on8botw«^ '•«"" "'''°'' cannot be alter^^y any act of
H^tran.ferVerorV«^n«f. Atalready obHprved, no«uch con»entor4tioipalion

\ Dy the ansuturs, the Company, is of record. • • - JTv *^ '

tho'JlJ''of iT !'•"''"'"':T '•""* >^ '^« docunionta aWe Wfer're^ beford

tit :^T.:'r •"•'^ *'»«»>^ »»>»» d-J. the truHteeaagreed to tn^,Sfer th*

The Irl Jr "7-
"'^'"'" '" """'•"« withouttheir a^nt to Che agreemL,

'llT tr^i"'">*" S"'^ »"'' of tho sale itself no no»|ee of any kind wa.

wh.eh not.fled to>f,e Con.pany an absolute aale. without particdlars, and stating
'

th?n t rV ^rr"^ ^P"'''''^^*"'^"^«^«"-y^'0 'h«" 0"'y to cove?

LirTt T r:
""'^

^•'r''P<^
«hey ask the Company to cover an'd protect

whtht • r . - "."'^' """'y •'" balunceof4t. pdee due Ui themaelves.wh ch «pee.alappl,eat.on .a agreed to by the Company to AUlhem, the tru.fees

Sr^r* T y """'^ "^'' •"'^"'^^ '-"•^''^ ^"' '•»»» tke condition
.

.n th, meanwhile that .t waa neeesaary that the t^usiee, should pay to the

^^Cr'' ;.
'
'" *'»««"»'='i'ii'"'y «r «e«>ndar^ apeekla^reement, but per- .

and htT ' 'T^- T-^
'''' ^"'"P''"^' *'•*' oppeiluntThad no part UateJer,

oltl TrK- \?""f
^«"»««ofiawthat noperaoncan.by.nyaubae:

a appear that h.a .ntereat wua not intended to ba.en.braced by it when it ias
made. Moreover with regard to the deed ofdeclaration of ihe 9th ofJanuary, 1868,

l^^T:T I ; " ^"' "•''" *'*'' "PP^"^"^ »«"fi*'d the Company and the
'

truateea that they had not yet obtained their deed and trariafcr referred to by

L„r "^' '''"^"' '!
^'""^ of declaration waa between the truateea and appel-

T^lJ^^t T' T""? '•*' """^"' **' participation of the Com«.T,y. Again,
thedeed .taelf waaplamiy inoperativeaa againat the Corilpany.Wf^ialth^^^^
Aerrtj, the truateea tranaferired and aasigned to the appellanta dl^^|iCinfe-
Maja and demand wh.eh the truateea have or may exercise in the aaid^y of

Purgl*. _,

-Tlw Kojrri

IniorMM C

„ ,.
.

.J

'^l

»P thejaonica du« OF <<> awfuo theremnfer, yet long bcfere thg-
executionofthedeed, tho truateea, by their formal reccip^theBth May, 1867,for

/:'
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oouJd thcrroforo h.w no righla or clZin .K? r
" "''•»«"" "'cr Ac policy

who, ,cording to I.w ..1, "r . tr^ . ^ T.? '" '"•'-^- '» the-PP-Int;
•••Jg^K .ad were thc^fere undo, .j!' r"'^

*•;'•.? "•"" ''Kf" ">»" .M

had fever been
" (mnrfcrrod and wn.Z !f •

' '''""'*'P''»''«««'«"n«ft'r,
t?.o re-po«dent. .nd -ein« tM7* c dateTfVr/'';"

•«-'•»'•'•« Cc.«p«„y
cial interest e,i.ted in thet„aCtottl,?; '"" «'' -'^"'""'"'» «° »'^»<'«

^ll-mH ha.e no .„pp„n in Kor dti th
^ ""'""" ""•" '^"'""•'^ <>'•»•»«' •!>-*h could be conaid^red ill th^ll oHb '^riJJ.^IIT k"

^''-''"''- «"'™

,
-lee do piei^jr: t^^^rtLf^ -"^'^^^^.

. OPssionWpreHBo & oet cffet «
- *^

<^
aMuranoo aan^quil y cut do

droit devr\it He r^aoudre la difBcu trr.rj!,^^^^^^^
dnn, le C«\ada. ou-daprA» le dro .' ".'^"uT '" '^•^^^ '^•"^'> «« fo«»
Josuia dW gue ^ ^evtar«trdtrZf"f'

V" "'f"*"" °^^^^

de faire lu prole ct „on autreJnr Mat IS '" " £' '^"""^ ' ''""-"'*^
i ce su^^et puinqW c'oat d'apr^s'notre p„ nrc cl ^

"f''^''^
'^^ '^ *"""»»'*

comn.e I'a fait ie\uge en prLii^ lanTlf K
1"' '"" ''«•»«' P'ononoer/^

mom Bur lea^articV do hotro code lllf/Ki^
"^ '^'' J^S^""^'''* «clq«,«.

«tappel,Factun,I„pprjJ^^7^^^^^^^^^^ "?«»•„ C-«f'>'J«ge»entVot '

»urla question poadeVCut LJ^^h^
^"' "?"«•«« ''ono '« diffdrenco exjatant

avant ie ^e, eVie dlitanllTll?
''^ '^ ^roit franyaia en force .^J. •

que noua avona 4 d,Jeid\oW e
™

j aHe'lu^ir;
'^,^*''''"""' ^»' «• Vnon conformeiknotre droit nctuelim.ri:^^''

«i°«t on ae ^iaint eat oa
notre r^Rle. vu qu-J, eat pItTf etcW r-"*" «>d«. ^ui doit .tr,r ^

.•-yentdebaao.aj„gerL:^S S^l^^
I • simple tranj.port de la choil aaanrA* „ . -

P'^""*"" "*«*»*'«* floe '

tementetl^.pp„bationde15r"^."t^^^^^ "

par la oesaion qui en^t faiteAn tte.1vIT '
'*'"' ''°*""™°«» "«™t oull.

mr.oela.tanJl.loilipiicbtlS"^^''^ pr l^a^ .

^

.cqui. »W„r.noe4 mZi^J^lS^;':!;^^^^ '« .ppeUntii.'ont|« :

police d'aaauranoeott qu^lql chl Ti • ? ^ ' *"*"***' tn^aport de U ,
oua^eptaUon tacit, oia^:;:!^^^

- - — - It "" " ' -" ' iiw iii II «ia»i III Wii ^
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Los apt>el»nt»M Knt e^lbmSs de montrar, d'apr^M qui t'eil paM^ outre I'u-

'mn)it ut \m vunduurs il j a ou truimport de I'lukiiranoo et aooopiiition de la

.4l'<*''>P''8i'^<' '• '''^^ .uno lottii^et autraa pupiera qui ae trouvent oopi<Sa au Faotuin

Jea oppoaanta, qu'il taut Minr pour a4j^4ifQ ai 1^ appoUanU ont r^uaai dana leura

vfforta. , \

'

Pour moi je n'y trou*opaa'oott«|'prouve, et pottr oetto raiaon je suii d'uvia

le Jugoiuent qui.r,«0voiu I'aotion doa do(irandoura ostWquo

fkmi.

w4*tf* W. Ruhtrtton, for Appelianla.

SiftKhan BrthuM, Q. C, for Roapondent.

(• ) ,

"

orreot et obit 0tre oua*

Judgiuent oJ[S. V, ooiifiruiedi

WR 8UPERIKURB.

En Revmion.

HONtREAf., 91 OOTOBRB 1871.

Coram MoNOBLBT, J.;Maokky, J., Torranoi, y.

' No. M.

Ho'ller ^, Jlibent. \

•lioa-Qw) I'Mtlon ^pothtcairo' pour um lomnie ad-deMoai dc^OO, •q^ompagu^e de oonoliuluu
aeni»ad*n( <|u(> |o d^A>ndour wit oondanin* A payer U dette, il nil«k> U D'klnM Ml^met; «t
n«MaMapp«lablc(I)

.
^ ' \«

,

. :
".«

Le jugeiDont de- la Cour Supdrieuro repdu en tfetto oa^jkr a d6jik 4i6 rapport^
' M »R voj. J«. C. J, p. 269. -

'
• ^ ."

.
^

^ ^ Ed r^Sviaion, le demandcilr pr^tondtt quQ lajuriaprudonoe » toajdWc|^>fltioiui4

_|«i oonoluaioaa tel^a que, priaea dans son action, et il. oita Pothier, Hy|tJ^ 446.
Lojaoau, Traits du d^uerpia^ement, liv. 37oh. I, § 4', 5, 6, 7, p i09m 110.

10 L. G. Jurist, p. 75 et 76—11 L. C. Rep«rt8,-p. 282, 13 L. C. Reporta, 2 «i99.

yoit34 Vict. ch. 4, Quebec 1871. Code de Procedure OiTile, art. 1064, \o. 2
.Le jugemtot de la Oour de Rdviaion qui a infirm^ le jugement .de' la Oo4r de

preniidre inatanpe eat motive oomme quit

:

La Ogiar ^uptrieare si^geant & Montr^ul pi^sentement oomme Goa^de_B8tfvi-

Oooaid^rftnt que raetion aotuelle eat une action hypoth^ire et pur oonadquelSft

- ifc la juriadtotion de la Cour Sup^rieure.

^
Oonaiddrant quo le ddolinatoire pluidd par la ddfendbur eat mal fond^ et iitirait

',4ft itre renvoy^ et ddboutd. ' \ ^ .'

CoDsiddrsnt par consequent qu'il y « erreir dans, le jugement dont est appel
;l»bver8e, etc.

'

•/-_
|

•.
'

Mtij Mtordonn^et adjug^ que le dit d^oKnatqire soitet il eat d^ut^, 1«
' tout aveo ddpena opDtre le d^fendeur.

'

- «. J J t n « 'Exceptfwi d&slinatoire renvoy^,
/ViMfe/.A ^ .Afond'jfiiy, avooats da Demtndcur.
Cartier, Pomimille ds Bitoumav. avocats do IWfendeur. -

(P.R.L.) .

'

'

Rodtar
*«.

lUlwrt.

f

(1> 16 h. 0. Juiiai, |». m. w
I

/' -'

»
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COURT OP QtfKKN'SBKNClI I87o"

«^««. Dl/VAL. Ch. J, CA.OV, J. I)„.MW.,Mn I ,. I

" K«. 100. w

/

''
RA^f^J|tn * vin,

(<^l'l'"*"ni, in th. Court hthn;)

-» NKVMOJfR k M,.,

Court below) to th« »„Ic „f eortd„
1

'l1 ! k ,

°''^"'"**' Xd"fi».d«nt, i„%|,„ >

The prowrtv had hn«„ i
* """'''*"«•• ..r;w„,M.

. t -

defendant, ^d without, aly r«ncwT„f''l •^''""V''"
P'-''-''^ -J 'ho

offered formic under a writ of .1/1;
'""••' "'" P~P«''^ '•"^ boc«

orijrz:i.t r:?::;-!:';,::^:.!; ;'^
't^

°' """« ^-^ '^^ ^ho
cued a number of authoritie'. „,.d a '1 ?/ '\f

"•"" ''"'' "^'"H .nd ho
I'roc. Civ.,

t. 2t6. but ho ,„ d o ZSd 7 "T"'*' P" »-^. -""J P«thior
on the principle that the ..Jh, dCj™' nTj"' '^^'^T'

°'^"« «»-^

^ X'?r'""''""""«^-'hat;:u„d ""'J"^'"°''»«^''>«C"oajl below

A no tourt, oonsiddrinir tlmt !./.= •

doth set .aide..„nuft and m ITTo i 1 -^
'"*' '"^•"^-' ""C aao.., .„d

and .11 .„d ever, the prooeedirp Ld let .nTi
'"' "' """''''"'' ^^'^'

- well in the Superior Court -fin thirCourt>
''''""'''*"' ""•« ••'''^'«

ifcn^^ <fe /'««/.«x, for ftppe«a„f,
J"%'»«Bt of Superior Court revered. r

/ (i^f
'^'"'"*' ^- ^' '^^ reapoudenti. /

/

/

y ,i L



t
./.

K ^
'^

COUR SUPlRIEURld. Ifi?|.
—^ • 4.1 •*-.

COUR'SUPfcllFKUaK.

En Riviuon. ,

^

«»'"« M..No.,.„, J.. Maokat^ J..,t ^o,,^,e., J.

No. llTi.

;

fi»» »». Vaeher tt »f.
'

J"R«Mn. qui .M ™,do d«. CO J". 1 tV ''°""'"^""'. " PW"t du

«."«.y, J., I. 28«.,ol,™ IH70
•
""* '^°"' ""l^""'"" !• B«Ifo,.l,

u. » d» ml I h dC;*'"; T,'^ "" ""•"' '•'' >'«"•»»'""'

hn second I.eo, le, travaut ont 6ui f«iu par lo8 donr le nL «t fli.

<i) 0. c. MtTTea, 786."
^~~

r'-- '

''

„
.'« "y-^^^"-^ ,.,-t—., , „ ,., ..< , ,. a,:-.,. .,., » ,

w

'.. --

(4J U. U.-PTl^ 1-



/?
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JohqMn
VI.

i.e,.«;.w,p.uTot„'l?Sf"m^^^^^ "1'"" *'" -rtgagee's Claim is superior to

^•{ir«T*»y A ?J "^ . '

*•''"''*""• ""* aooeptunco wore not registered until lone

arr793"r™'r''''J"
?'•«"«* ^"'" ^''^ *-''''' Code of Lower Cand"!

art. 793 an acceptance qf a donation has not a 1-etroactive effect. A minor ma^

^^T:^^\''''f'^ ''"' parti, in good fai,h.i:Zt7

If/l,!^
•'"?*''""'"* "'^ *•'" ^'""'* '^ "« '«"«''«

= *»»« Court, considering

1870 doth confirm he said judgment for the rcabons mentioned in it, except the

/ ^^W^favocatdudemand^ur.
Juge;.entconfirn^^

J>oriori, Dorion d> Geoffrion. ,iyooais des T)6rendonT9.
•

(p. R. 1)

T^K

COUR SUPERIEURE.

EN REVISION.

1
MONTREAL, 30 SEPTEMBRE,|l87i.

Coram Mondelet, J., Berthelot, ji MACEAr/ Jv

No. 459.
\

,--J '^"'"'oon va. The Massawippi Vallei, Raii^a}, Companj, ^

commerir*'^''''
^"" '^^ ^''^"'" * ^***''*'' ^* •"°*^^^^«" «« P«-*

The Court here sitting as a Court of Review—
\

, '

Considering that there is no error in tke said judgment.Wher than an afeciden-
tal one, ,n the statement of the quantity of land appropriated by Defendanto, of
the value of «15afound by said judgment, the quantity^ appropriated being

*

wS''*'! .f^''
*''"*" P'"'*^' '"'"^"^ «f »•>'«« «<»^«. eleven perches <»

.tat«J m the said judgment after the words therein " La,^ portions thereof, towitof in respect of which error, this Court doth, misi-.g said judgmint.:
reform the same and therefore doth order that, as to the quantity of land, rSferred
to, appropriated by Befendapte, the said judgment shall read in fiifor ofUefen-
dants as stating bvx acres, three, roods, eleven perches, for which the 8ailil59
have been and are allowed

; and in all other respects the said judgment of the
.
jaidSupenor Court, District of St. Francis, isconfirmed and Iwith coats of this

SSS^"^^^"'""" PiuiotiS in Revie4 in i^vor o£»aid

Ives & ffovey, for PIS. ^

^ v

, ._

Sail <k White, for Deft. / 1 ' T .

(P. B. I.) .
'I, ,- . "I

ti) iu ii. f. J., p. 21 7 . 13 L. U . J ., p. 189.

* - *
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QPURT OF QUEEN'S BENCH, 1871'» . ' '
,

•

-, MONTREAL, 9th MARCH, 1871.

*

C^ram Duval, Ch. J.. Caron, J., Duummond, J., Babolkt, J.,' Monk,
j'

^
No. 79. ,. . \- ',

^
'

M,tKew.on, Apiu^llm, and The'lto.al Insurance ampan,, Renpondint

bulldlDKin which the oil w.. rto«S K'!!, ^^^ „ .l";""*
"' "" '"'"••"""« '" '"•

proprietor la-the property "id !
""^ ""' »«"'«''•"««. •» iiuur.ble lnteit,t m

bewt«,de.na.newtri«>Tr^,JJ^
''°'' "»''•""'«' «'"»'"'«f"ce^ p«. to the In.uml, will

-Thia was an appeal from a judjjment of tho Superior Court, at Montreal /MrJusnee Beaudr,) granting the motion of the res'pondent for udg^e ^1;
'

verdict of the jury, and dismissing plaintiff -8 action .

S"*"* «!»•« ">«

ult ""'T «^ ''•'

"E'*"""*'
"' ^P™««"ti»g ^ theretofore firm of JohnM.thewson & Son, was brought to recover the sum of «2.150 insured undra policy of the respondent, dated 9th July. 1867. issued in 'their ^10^' on1fined coal oil, petroleum oil, nnd lubricating oil, the property of assured JT

'^r^i^^^^-^f^^ ea^h^s;^^;:^;
aL X 5 t^..^-

^'""^^ ''''^ "' ^"'"^ St. Charles, Montreal"A fiw occurred m the oil shed referred to on the 19th of Au-n^st follS^which, with i^contonts, was destroyed by fire

august toUowiDg,

! _

The decla^ion of the appellant set up the foregoijig facts, apd alleged that

Ifi TTl rA'"'* '' ^''
"T"™^'^ wereTfoiws, L': sJS of

^

roftsll S. l^' '^^^f"«t«1'
-^ 20 barrels of petroleumoTt^vaiue ot tbis oil,. »2,150, was claimed bv the action.

oil!h!l^>'*1?!'''^"'^'"*
admittedthe execution of the policy, and that the

obta,ne.d under certain misrepresentations therein set forth, ire wm.^appended a denial of the fadU set up in appellant's declaration.^
^

April. 1868, and a verdict rendered in answer to the facts submitted. This ver-

^^2:^:^:^"^'^-' the respondent w. .eces^ful in an

Ev?d!„!»* ^^T^ ^7 of February. 1869, the case went a second time to trialEvidence was adduced on both sides, the respondent abandoning the alWatron.of misrepresentation forming the w>le of the affirmative part of the
'2

i;he important questions submitted to the jury and reallv in »«,„ \L.
the parties, were the following, vi.. •

^ ^' - ?^ "" "^° *^*'*"

1. As,to the ownership of the oil insured

;

VAs to the amount of oil destroyed by fire, and its value:
"?' ' ^

«f!iL r^ '^"
^'?f'

'"« •'""*8« (Mr. Justice Torrance) as lo the question

i

'%

'

»B between the parties, by the ag««ment|^ut th.^ in order to pass the^



16 COURT OF QUEENS BKNCH, mt.

,
i^-Xai ",terl ufZ r r.r""*'^'""'''"

«''•' ^•'- 't fomed portion of a
l«.u«u.« c„m.

.Tf;
7;""'^' froa, wluoh .t w.s not separated. For example, in the Bale

•

^^'^«t''»"d 14.4th art,clcs of the Civil Code, also ^/.^, Sales g4 (a)

laJ!2Zttf*^ ""^ :'" "^ *'^ """'^'"'''•' ''"^"«' ""-i ^""d that the appell
-

l?nt Wis no the. owner of any oftlii oil dcslroyedlby the firo.

^^

1
heMant subsequently woved.unsuccessfullv, for a Lew trial and iud^

• anJrfc;^"^:;-^'""^^^^^^
~^ ^~

^^
1. Th^ on tM^Oth of May, 186J, J„hn MatheWson & Son were the««^

o mu P '^""''•^«'' '« »'^««-re<i in Xheir d(?cIaration.
^Z, That 6n the 9th of July, 1867, the itspondents, by thei, policy insured

r»lfj-^t*'*'",-l'^^i*'''''^"»"'''*^^^'*'^«
'•>«'« «''t>»e oiuJntioned gene-'rally ,n the poh^^d described as above specified the«.o«erW./T/Z

:

*n then beingL the No. 1 oil sh

4 The plaintiff^p deellration alle;^ these facte, and specially the propertu

of the pol.<^ and, lo«8, respectively, and, therefore, they demand from therespondents $2,150, the value^f the i„surt>d oil at the time of the fire.
-

V «L>i'
respondents pleaded the ge,,eral denegation of all the alleged facts,^eept «^,ak,„g of ^e policy, and the destruction by fire of the oilled with

~
6. The substantial ilfsttes-^the others being Immaterial here-are only two •

g ,
Ist. '^he specific quantities of oil being in the oil shed at the times

stated m th^ deLlaration, and
.2nd The ownership of those specified quantities of oil by JohnM. &

-,. *'**V*
*'*® thues and as alleged in the declaration.

•
_

J.
The cause was left »o a jury upon specifications of fact settled judiciaHyWbch were actual y the Specifications filed by the appellants; the first aJSsecond alone are of importHpoe here, niimely, _

8. /W. Were John M. & Son, on and pri(H. to the igOugusL 186^^
F'ftors of the quantity of oil, to wit. 87 barrels of refined coal fil, 50 of ubri-ca mg 0.1, and 20 of petroleum oii; referred to in tlje declaratii and inte
rn%,OrftfHniiin,nrwhatp^rtioi^tfaercof ?

« « m tne

I i-

\"v

A
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irri:!f;!f"!^^''^"r!"!'^''"''''°'-°"-'^s"'i-H"°m..yi«

The finding upon this first specification is,—no ownerehin '
- \

9 AW. Was the said oil orWn.e,pr what portiori ther^if. destroyed by fire ^AZ '

at Montreal on or about the 19th of August. 1367. as alleg .1 in the dlr '~'«^-

ihdL^tT"""*'"^^^^^^
upon variou; g.x>unds set out iu '

their mot*|l for a new tnal upon these findings, but their motion w.s rejectedan*judgm^nt was renderedibr respo„den^ dismissing the action of thTpSlants. whereupon this appeal, which, hfwever. by their factum they have ,1
.

cjallyhmitedtoone ground only, namelj that part of the charge rthejurJTf ^ ^^ ^
fhe Judge '

q»««*'«°wiUb«Sivep here in theTeeorded words of

IV J''>«

!«''*<>'• the Jud^rcA

in. th!rT *?
^"'^'

'?«ift*" ''''•^' *'»'^' ^'' «'*°hie was correct in sa^mg that, by our aw, a salj||^p,ete, ^ between the parties, by the ag^-

ontwhe"r^ff''";'"v'^^ V^U wh^.t formed portion of a larger quantity, from which it was not sepa^
'

, J^
Tit .»

'""'P''''"'*^ «"'««'"'' 100 hogsheads of sugar out oflOOO hogs-

"
'

. rtLm "l "h!^*""^
'"^'?'? ^'^ ^'' "'••^ by separatiS. or otherwise mart

.ng-tbem. I had ,n my mind the 1026tb and 1474th articles of the Civil Code
al«> Story, Sales § 296 (a) and note." \ '

Thereupon the appellants say, the only question which they intend to submitupon the prcsentappeal is. as to the correptneas or incorreciness of that portion of

inn nf M '?T t""**
" '^""'^ "'^^^' ^^' '•"«'* they remark, thrproposi-

n nIS/r " ^""•' " •" ^^"* ''' foUowing:-That', iu irder L h'^ven insurable interest, as proprietor, iu a number of specific articles, part of aaiSer quantity. ,t ,s necessary to prove complete ownership by separation o^
dentifieation by marks. If there was misdirection on the par' of the'ju^ i„h« charge to the jury, the appellants are entitled to a new trial. It would only

ete rV1*'T' "'f\ ""T
'^ P'^^**'"^' *«^ »"*« «•' the detail, of the

cat' if h
'^'"''^Y^dge was right in his char^, there is an end to thecase, f he was^rong, the appellants are entitlod to have ttfe verdict of a jurp«,^rly directed^ to the principles of raw governing the case.

••

12.. The appell^ts assert thatUhe objeoted proposition is ulitenable an*
•
tw ntVl '>. ' T""r" "PP'^' "^ "^"^ ^'^^^ "^0—hip betw^ntwo purchasers, where the purchaser of a part of the whole lot purcha^d by the
her. had not separated or marked his part purchase, whicb. they aver, is Jdely

'!"r- " "'1 ""!' *''"'- ^' '''^'^ «^ * P«'V claiming 'gainst aa^lj'm«ce^„^„„^ ^^e tU whok quantity out of which the purchase wa^made^^a. cm^umedby^e Interestis the measnreo/ exceptions a, weU as o/ actions,

!°L,_'^-.""fP"'! '^^'! ohjection gainst the Judge's direction, as above

Insn:

r

' f

^

Insurance with reference.to uninsurable interest, whicU wlu bo noticed presently. \

'-*»
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'SisrsfS^';i°±*j*;?i-*i*^^'*«^^
MathewMii

In.«.neeCo«. (
"" """ge^ »& *ave b«j8n insured, u <Ac mam i»,ue in the eauu and th^ «.A

**^
*• -'^totbeownerehlp.bftUcoilinBuredi * .,

•'

ihe question of inaurable interest had no place in the fiadin^ of nw„««.i.-

but^i^rable interest do*s riot neeessarily ihvolve ownersTJip.
'

V ^14. Insurable ifiterest 18 nothing ofJtself merely, but requirbtobeati»„1.«J»

art. a person lias an insurable interest in the object insuiS^wbenVverLmli
'.uffer direct and immediate loss^y the destruetionV it. a^ ^y helwi art

'

.

the ,„ter«,t of an insurer against loss by fire mav be hat if an Lf^r or a

-'SGg-.art. as to_ the policy requires it to "Contain Me name of the nartv in

^
the insurance,;^n4 o/the nature 0/ the interest o/thein,'ured."

^
16. The special requirements of the Code have beea complied with • Johnj^^u^uredthecfc,«,„„^^

Johl'MTf '''^
?'/ °'^' *° ^'^PPor'-'theRropositioD^h^t the party insurin..~ 'that ." tZ .:•: r

•"*'"^-
" *'^ ^^^mjj^ei U>itii them ^r^ver, that is, tl^ey must have a proporty^t the time of the loss, or they canaustain no loss, an4. consequently,, ean be entitled to'n^ satisfaction, ^

.!». Ihe question thene/ore is, were iAetiwMrerf FnKn %f ^ v .1

-
and fact and involv^ the question, what constitutes oliershlp for insurlnoITIt IS quit* evident that J^hn M. & Son were not the original o^nerof The

ract of sale by%iddleton to them, on 9th July. 1867, the sale £iSl^dei^F.r.n,the^^

^J^^^f?^^'^'^^<^'0'^<^^ the dionatiA of'. thin.^certem and determinate makes; the purchaser owner of the thing by the conll
to be delivered is uncertain or indeterminate, f

^
.^ nrtplitar docii ggl 1^1! j°!

.
owncrof it until it; Is made certain and deteriinate. and he hTbcTlcsaUy

<-f

\^=t

V-
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t<fM j^r^sa. to the contracting parlie.," andhenoe may I l3v Jen T.„i*^advantage, bf by the reBpondonts.' ' ^^^ "^'^^"fntu^K
20. Again, in this oonnection, by ^e 1472 art, bale is a oontraot by which

'*°''

one party gives a thing to the oiher fb^ price in mdhey. which the l.iZm^ -

sale .ft sabjcct to the general rules relatm.^ to .Jbntracts; and ti the efti»fe and
c^.nct.o.of>obIigati<»ipthetitleofobUgations,and^ '

thmp movcab^ are sod by weight. „u„.beror™«asun,.Jrf„„^
^^ ^«iJe« not perf«,t until they have bben weighed, counted or measured, &o U .%

-'

was prudent and proper to give the articles themselves ^ * ' "^,

"™ltlS kT^ I^T' *" ?• '««M,and will be at his rfst, although «otremoved by h.m. &,c.
;
>t. whei^ there remains something to be done toZ

H'^i\C J"
^""'' "^ ''•'^ '" '^^"^^^ appropriated, ft is'^^nside^:- -

•

M*|.t the ^perty does not pass, and thei, will beat the ri.k o/tUve^^
, See cases cif§d by Bunyob, among these. ^ -a / ^ ^"«*^- ^ »

22. Is. GillettM. Hill. 2^qrompt. & Meeaon, p. 630 per Bavlev exokinW »w
.™les^s:.iflagre^tpdeliveraceru^^^
onecan «.ywhatpar»6f the wholequantitj;! h,ve.greid^

.

^-Mion „. made^ t^re i« „o. individualUy until it hasrf,eeu don^ 4o. i^.
'

- ^

^'Jtf K ; '""'T"'^'
^*"*''^ "^«?'* *«^ '^'^' ahdeverythingwhich - ^

ydBramwellcharacter«e<ftherale,a8goodl«WandSL8^n
. >

whTtW
'^' P" ''2-^' ^P-J^'"^ -'>-/-^ »«Tth^ rules to al^^^^^ ^

whether.n^reement.amo«ntstoab,a.Bain.»dsaJeor„at.«.ya:^*^^^ ' '*

.
the rules that the parties must ^e agreed ae to\the speoificWs on whiSe
.ontrac ,s t«^»ttach. befor* there cap be ^^hnrgZiniMfis founded n 2e

whtraotcanbenomore tltlacpntraottOsipplyiSds answering a Mrtioular
de«,npt.on,.apd sin« the Vendor would ^uliUiS?J»^th;J^^^^ -

»g any parcel of |Ms answering tliat description, a,^ the purch^s^r could noto^U.em.f they di^ answer- the .escriptiou. it\i^ clL thZZleZ
ZhTmtTJ^\ JT? " ""yP^'^^-'-^lolW gooda^o^nknan/..
o^her.uU,t«asoerta,ned which- ar« the very goods sofc - iKakes no difl&r-

Z'fS^Li^r" "'^'''' "'^•'""^^ »'••'* aeiartiJlvea^JZiAey shallbe takfen from some spccided l^iger stock ; in such case the r^n stil
'

ntlJr:"Lwi*"''f
'''*'* '•"^'*^'" °«* •» 0- portion Z^t anm another and 4h> law does not transfer the propertj in inyirdividuarw^^^^^

JindBkckburnjrefo P̂othie,mt.m,^,ZhVJa,,J,,Z^':C2
um^t. Pothier

.8 qurte precise in support of the rule, and so ft Stofy on Sales

'%

i ;

'H

t

^
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?

«nd identified by mark- TTlZ ^
' *t*

8^^ »"" <»«»* »« -eparatad,

Sr:,^---^-/>o»bothA.e.oa.^^

\„«S -^^ ^''' P'-opos-'^on. therefore, the dirootion of Judg« Torrance isTullTmaintained by Ameriean, Knglish. French and Canadian VIZIaSt.on, as sneh, is quite/ounded i, law. 'Now, treating the i^^Hlant^s obilt^n

- Vj "'
*^ ?« <«"«'»»«•'» or incorrectness of theMaw contained in it and

r . T . '

*''* '^'""*'°° '^'"8 fo^n^Jcd in law. the demurrer with

i^.|ed to tl^t law of tl,e direction, ends th^

' '

w^?i ^•'' ? t*^* "PPlioability of the Judge's direction could bo rjuestloned

1 att^ f^r,. ' ";."'
J".'^ T""

^" '^P^P'i^tod or individuated or

Pfrl^l " ;
•'"'"•

^- * ^'"'' ^^"^^ •* '- hi.evidence that oi

5oh„ M^^ T"!;'^
'^"^ ""* '" *''« W^irehouseor in the possession ^John M. & M>n, as stated in their policy at t^eitime of the fire. •

i5. In addition to the above, a few words remain to be sai^ as to the in,arab « mteresturged by the appellants. 9unyon citedsays, p. 6
" t\^ ••

ant to consider what is a sufficient, or^hat i. termed an Lrable t^rLt'^io

'« ntoreXT/*'""'^*'''.'''"
M--ltermsthatanysubsis:„gtht!

"

tout, either of law or equity, is^fan insurable interest"; but he adds "it

< rr^-t .?"
'

"' *P -»'™'^-'- to •«^"1, an equitable d im ^ fng the

" er d re!,!; !
" "'

*^K?'"'
•"""•"= ^ "^^ "Pectancyllifc cfndd

"^ fa riX b :; '"™t ""'T " '^""^ ^'•^ P^P^'^^"^* -•'• NeitherwUl a right binding ,n honor, but not in law, as that of purchaser by a mere

9jurNT;:VT!i'i'w':^r^^y Jur. N.S. 747-6 M.& W. 224. In this last case Lord Abinaer teid oasesof insumnce for goods stand upo. thea^umption that the insuredTas bhls o^g)wer the subject matter upon which the insurance is effected. And.1 PaAeB..f the contracts not capable of being enforec^at law U is notbi;rif there

ac ^nr^tTd'bv!,'?^^^^^^^^^ '^t^'^y - enforSL*^
r«L '. i ^"^^ tfc« Judges that, if thetemorandum were made afterthe loss,, u would not avail. Shaw's Ellis on insurance says : « NoTnsu^fe

thelt: rT
-til everything, has b^n done which I nec^rlT" vlthe «n legal effect and validity," and concludes, " but the eontlct^ ^

^

A '"!'..! :»^^''°°o'^'^'"^to law.or an in,nr.n^,;., ,.. u. ^^^
Citiinf in mmaivt-n:- 1 °a ' """rmiw WillJMtJ>a.Wrt^

« '" '"^P"'' *"« ""^^^ <»« froi? 6 M. & W. m, and aTI^Ii^ în oaw.

J'«''

:
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X.
-, /-".SI

no wnting, then delivery of the «ood« will ...J I f'' .''"S'''*™
"""^ »

i(j*

llullipinoB

no writing, then deIi;er/of%L"j;mT:;r;Tr' '"*• ""*" """™ » .--'«-•
however, not on., .„ iL relinaTrj ;rtra-t^^^^^^^^ ''f ?"''^"' '- ""
an ab^lut, a«d final „pp„,priJ„ b, the nS^TrbvC 1235 * 5

"1"
C. C, .ub aeo. 4

:
" Upon any contract for the njji^, SL"' '! ^«

h;i8 accepted or received tfap grwds." -
^^

' *"* "•" '>"y«' ^

26. No dclirerj t)f the oil was ever omde to John M * a
-pcoific oil ever received or oocepted bv tlZ, /».

* ^°"' """' ''^ ""^ '

kaow if it waB in the o^l Zd or evlH/ •

^"^"' ^' '"" '*
'

^''«^ d'^J "ot

nothing about it exeept ^^Sel wL 1^^ T*""^ "' *" l^"^ *-'
J"iy. 1867) had no'sucrdSSnl:?:,^^^^
the time when, thfe fire occurred

»"'•'" '"""^' "O"- "fterwarda up t^.
-^

was™adebyMiddir::niftrcTa^^^
o„y.ade after ehe fire, but antidated for frJl 'XC"'

'™'""' '"*

to the oil transactionsTth^r M1 sf"^ '\ M'"l^leton^d others „s

reference to Jo4 Mi* Son if.Anowf^t 7 ""'' '^""^ "^ *'''^«' •''"'» ^

not possible to d|ny tke coltif.a f'VofTh ' fT'"^^ '^ ^''«" ^l'?' '» '«
"'

their indisturbable^^vincea^r^^^^i^^ .Jbe Ju-^ are Within "

the case, and specially of the ow„er!hib hi r ^ «"V "^'^^^^"^ «f the facts of
n..4.t in favour of the finding! ou^rtll ^1. 5

^ * ^""^ "^^ ''''y '"^^nd.

as the demurrer to the rSerdTrli^.tlr '^""' »''«^°'«-'

sLouid be confirmed, otherwirit Zw h^t ?
r'^ ^ ""''""'''«' »»•« J"''e'»e„

a«e,aent to the- viola ion of^^ L sul •

'"' '"' '^' """'' ^'•^^ «"««^-
nity to the tninsgrcssor.

' ^ «Wt.ng a
contract that secures .„ inden..

JlidJlfcton^and the oil it was » d hi . u .
^' ^"^ P""'*'"^"* «" from'

P1..C0. TieJudLnt wouLl".e^^^^^^^^^^ '^^"T^
'''- «»« «- took

I

^ Cahon T TI 1» -^. J
njvertfod and a new trial granted

<}dtruit par le feu. L'On dit itt'Iv T f ***^'^'**°'^' "^ « «"''it gttf

ton, et pVrtant <tr^h^^^^^Tf""^^ '"'* *^*''«^'«° «' M'^^le-

Je ne lis pas^a p^^vfrirn^r Tn?
""'' '' '*^^^

demandeur Mathewson^Vouv^iriSLt? fJ-P'" P^«^ 4^.^- q«e le

Jaquelleilr^lame paiemeJt ^tait iSlf^ J^''
s

'* *J"»°t>#'h«i'« po«r

rall^gne;a,ai8ll Jpa^Lt^^^l'tit 3!^^^^^^ '"^ •*"#
'' «'»™«'5»

"

t«<fe qu'il y avait dans ledSx *
« rt**"'

'""'«".« ''-"-^^ * ^t^ ««««..

achetd par le de«.andear itquXt rl11" ^""^ *' '''"'^ ^"' »'"' '''

we paralt ^tabli et je ne voir/ucTn Z/^ T T J" 'PP"'**"""*- C^fait

, - „.n^n«Timnoa,
.^6 ucuible qu« la chaige du ju^dont »S

T

D dfl Amit. A <1iL.:j_ .
|«wu» IV^^7^=rr5STS!^^5^5^

: \

;

•\

\>,
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'1

"'•I-r- ««»"';«>'»blomont^ua objot II fullait e» fltro propridUiro/en .utr«.\<ft. que, la

»«SS,S?K!„. P^P"*;^'" "«"' F"*"*-!* -"urcr valabloraont, quo d«n« lo o<u wumia ik dem.n-
p.-,. deur n ajrant pas eu tr^rfitiou cffootive de I'huije .ohouJe, loquol <StaU re& m«ld

.yoo 1. plus grandequany dont II falsalt partie. n'dtaitjamaU deyenu prdprid-
eairo, ot parUnt la polioe d'onurance sur laquollo 11 ae fo.do, tfUU dulle

^
Cetto ddomioD du ju^o q,M est assurdraent erron<$e doit ndqoMairemont m

induit le jury en errour et doit avoir itiflud la d<Soi8ion qu'il a doniido. Si I*n
ddo.8.on du jugo nW pa. legale lo domandour avait sou, lo«^ oiroonst^noe.
prouvd droit A un nouveau procd»; o'est oe qu'il . deumndd ot qui lui adtd refuad
par lejugemont doDtil go plaint.

- Jo oroiace jugomont fautif; e'est la WgallUS deb ehargp qui nous est sdumiBo.
8, ello est mauvaiso, il faut le dire, e'ost ee qu'on fera ea%nversant |e jugemen
et ordonnant un nouvoau prooi^s. -

-

-~—'-~^- The following was the judgment of the Coprt :
'" '' ^" "

.«!?"^?'\*r r"*^"""*^
*'"'' '' '" "°^ ««»«W«hod^ in evi^eneo that the

Iu!d So'tf '' " Tr^'"«
the theretofore firm ofXhn Mathew

rr^ .

• m'« "f* "" '"''"™'''' '"'"'«''*' •« PrpP"«tor, in the 87 burrela of
•

. ^XxTl '"''^'*,^-'-/ '-»"•-""« 0" -^ 20 bar^els'ofpetn,Ieum insuredWith\a larger quantity, under a poliejr of the Rospondents dated 9th July 1867

\ IX?r -K*';"*?
'''^'" ''"*'^"''"" """^ •«'"• "^"'^ - ^he oil sh'ek men!

'

InheZon'eS''"*'^"^''^"^^

•

tha^l"3^'"^ ?M *'u*'''
*""' ''' *'*'' '*'"'«' •" '^' «*«•« »>^ * -poeiai' /ucy on

»nt w«. T,roW.etor of any of the oil destroyed by the fire in (luesiion, and that

iants"'^ T '"'«^''«'t''*» « ^^rdict was found in favour of Ihe defen

*
-

'
.

Consideting, \herefore tfcat in the judgment rendered by the Superior Court

^u their fav^r on the verdict and findings of the jury wasgranted and FlaSa

Tulfetto ha!, 1'^f'."^ *" ^™''"" • "' *''° J^'^S'"*"* ''"^'^ th« Court b,low

le Honorable Mr. Justice Badgley di^ntiij.)

,
i|- . • / D «... Judijmentrof S. C. reve^

:, Moms dc Ro»(^, for Appellant.
^

le <& Betkutib^ for Respondent.

'vW
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COUR OK CIRCUIT, Wi.
'

COUR DK CIRCUIT.

MONTRI^L, 31 OOTOBRB I87J

Cbrnrn MloKAT, J.

A •* /

^<*«-< va. Dorion, o ;

'

'

Le demandeur poumuivait le d<$fendeur devant I« (7n», -l« n- • "

Plaintiff aoya that the writ had issued befo™ t^nVi a .
"^ damageF.

offered. I find that on the 7th oHulv V^. . **
"""" "'''"''•* *>"« ^'^^

6nthe 20th of AugustMtwl i. 00^ h' ; i"^
"""'"*• ''•"'^.»«' "^''-•^^

?r;!*"rr"*°*"'"' »-»'>«-idenieu.ake8out$22 9L Z.ua!l ""^
the benefit of some |168 which he expended on iL nt ' - ' T" "' "'"''°"

'

from plaintiff Such officious »J^aT •»«?""»"«• W'^out au.horitj
.

blajfor bringing his a!rjr.pX^^^^^^ ''^'^^'^^ ^
circan.stanoesJudgn.ent will go forSfft 12 9^^^^^^^^^^

Under the

Le jugement de la Cour est n.otiv' oommesuit^ ^
^' '""'""' *°" "'

^

«.'aeiSdr:s^:rr^^

t^ p.y it before the suit wltstuldlh ? ^T"* *^*" P'"P«''^ ^^^^
.deposit br,the defend! J^srof i^^^^^^^^

dothJ,pla« the ^d„d
' doth order that the uid sum ofM^ VJ-f "! "" "*' ^"^ ""'' ^'S^^T^-d

$2U^. ^^^ of »76 bepaidovertothe said plainUffand d.n.age8 ,

Arthur Detjardint, avooatdu dcmandeur. ' L .
-

JTtV/red Dpnon, avooat du d<5fendenr. v

Vide 1L.C. J. p. 69, David and Thomas
'

"
' >

(I) C. C. ut. 1162, 1819, 1028. --—
' -

m

<

,

'; t
'~; 1-

V '\ «
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^v
i • •

'
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A4 covK avvmmvnt, mi.

. . . COUR 51JPERIBURK.

MONTREAL, :io NOVKHUUR l»)7I,

'«|| Cprum Bmj-IIILO(| J,
•

, No. 80«.
'

'

«:

# UDt^i/U ya. fjahelle. d- Ilouff, Intotvonitnt. /

tr.lro .u prt^nftf du luMtour iao<,uH. opt tonJour. |.mi i. miU«>i. Wu*,..
(•"

Lo doniandeur nyant pouwuivi lo (It'fcndour pour In gommo do $132, arr.Jriifffiii

do loyor duR ot <5ohu8 au lor do in^.i <lornior, on vertU dun bail mUiriA on d«t« du
8 fdvrior 18(50 ot ny«nl fuit nainir-gagor Ioh bion, moublog Karni«H«nt Ic, lioui
lourfn. lo no,nn.i5 Alexia Houlo intorvintdan* la cnuaoot o1Mku« par «on intorvoii-

;tion, quo lea uioublea 8alHi«.^aKA, dtnicnt 'aa proprii<t(<, |« „yn„t aoquia 4 uno
vcnte judioittiro olioi lo d<5fondourJo 31 Jr&embro 1870.

L'intorvonantavuit fait un biiil di) ooa moubica au d.5fondour lo 4 ja>vlor 1871
Mrdovant notairo

;
pour quatro nioin oxpirant lo loWmui 1871 ; ot piir un autVehm Dotariif paastf lo 27 a^ril 1871, il lea iJi avait enooro louda pour lino anmJc ^

oomptor du lor mui 1871. ,

L'i«terv"onant alldguuit qu'il en avait donnd avia'an dcmandbur, qui y avalf \
acquicscd ot quo lo domandour, lora do la vcnte judioiairo, avait fait uno oppcsition
afin do oonscrvor sur Ics deniers prtMev<5H par la vonto do cos meubloa.

L'intervonant conoluait d oo qu'il fut ddclard propri,5taire dos suadits moubica
• lisis-ga-^Ca, ot h oo quo main-lov<<o lui on fut donndo.

/
- Lo domandour rc^pondit ajxJ ialomont A qotto intorvontlon, quo I'intorvonafit
n'avait paa^yd los mcublos avocses doniers, maia bien avop loa doniors fournia

.
par le ddfondcur ot I'dpouso do co demior. / /
Quo lea partioa ao.it paronloa. qu'il y a eu simulation ot fraudo, ot quo los

meubloa garnissent Ics lieux lou«5s au vu et su do Tintorvonant ot avco son
consontcracnt

;
ot partantlo demnndcur a un priviligc do' looatour sur icoux, quo

lo domandour n'a jamais ^uS notifid ni n'a acquiew^ ©t que lo loyer rdolaraVcst
dcvonu dchu dopuia la.vont^judiciniro.

. /•

Les parties ayant prpc<Sdd,i lour prcuvo ot flj4nt dt<J ontonducs au mtfrite.la
Cour Supdricure a maintenu la saisic-gagerio ot a ronVoyd rihtorvcntion aieo
ddpcns. " '

'

Ce^ugcmont est motivd commo suit

;

La Cour, considiJrant que lyen que rinto/vonant soit devcnu propridtuire des
biens meubies et effets mobiliors montionn/s et ^dsignds en son intervention par
ct au moycn do I'adjudioution en'justie^quijui tt, a dt«S faite lo 31 ddoembro'
dernier, il no po.^t les soustraire au priy^dge du dit dej^andeur pour lo pavement
des loyers A lui dtt, paf lo dit ddfonde^; los dit moublas ot effets mobiliore dtant
toujouM restds dopuis la dito adjudication ddns la m^iison loudo par le demandeur
au ddfendeur et par oonsdquont affootds J prbn\^ du baiHeur rdclamd par le
dit domandour; considdrant do pW que le 'dit intfirvenant a failli de prouver que

(•)d Cart. 1622.
'

" ~ '
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_^ <'^l^K HUt'KHIKUllK, 1871. \.

'

. .. JX 1-
~ ••"

:-

corn 8ui»KHiErrRK.
MONTUKAi., 31 OC'TomiE 1H7I.

^ Cofffwi Mackay, J. .

'* No. 817.

Jierlliigutt v«. PtrvoMl ct ol.
.11. », , . *

€^

Juilfct 1804, M.„. .1. B* TvJtr u
"°°'"","''"«'. «" "»•• J" U

sid::f:irr.2:rr::^"r-""^--^^^^^^
port. .„i.„, iU .ijw,

««"«»•..-« d. .»eal.., .„,„.,, |„ ^„

no. ma*e ikem inaliZ^ "^ ''^—««W« iy the .ill, Ut M.> dbe.

•.action is dismissed with oorti
^^" "^^ "^ *"g-- attacked by pl,i„Ufi; thf _^ _

^«f«,^«<rc«frZ)o„<;y,,avocat8dudeiu8ndenr- • f^ '/

i»
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Rn Rrvimion.

MctNTIlKAl., 31 OCTOUHK IMI.

tW'iM MoNPKLiT, J., Mack AT, J., Torramob, J. ^ .

VoMtnu^t «P itlaint dun <-in|il«lmn<mi. (1)

L« jugcnHnt r«.Hlu ,wr I. tJour 8up. ricure Nii^KOxX 4 St*. SohdMti.iuc dann k
di...,ot d« Tombonno. I« U iti.i 1870. . rcnvojd Taction p*«titol« .lirig<5o pari,
dcninndorcww ©mtro le ddfcndc^r auqiiol olio av»it vcndii un aortj de t«rr«

^ Kilo nlMKiiuit que lo ddfcndcur avuit oonin.is d«« oiDpiitimionU rar ion torraio
il9 cnlflvant la dioturo qui ncrvuit dc bornca cniro leun kU. v,

'

AcetU. action le dtffoiidour pluida Hne eiceptlon parl.qnolle II «IM««Ii qu'au-
ouno action pdhtoire ne pouTai. dire m.intrnuo, av«nl qu'ou p«<alablo une action
en bornngo f\,t IntenjA.; porcc qu. Ior«,ue lo di%ndeur A prl. po«««ioo. II n'oiatait
aucuneHborn.aoalim.tca. La do„.andero«e a rtpondu ap^iaicment, qu'elle
avu.t fu t au ddfondcur uno wnto en bloc et no« 4 la m«»ure ; dmt la ,,ua«.i.<S u
trour.it contenuo dan. jc. liniitea qui exiatuient K.r. do la vente et partial olio no
pouvait pa. prendre uno notion on bornag.,. Quo lo ddfondcur no pouy»it pa.
profiter do .a vo.c do fait pour cbnnger lea ciroon.tance. do la vente ct forcer I.
demandorcww .V porter uno action w U^rnn^jo lorsqu'it avail fuit diaparallr. le.
borne, de ra proprit'ttf. „ i™ »"•' «•

Lc. partiea prc«<'.|i\ront A leur prcuv-o et apri. audition au n„Jrite, la Cour .
renVoyi Taction avcc d<5poo«.

,

Co jogcment fut portd en Rdvi.ion A MontnJul ot fut oijnarnMJ. /
MoNDiLET J diawnting.- Thia i» a petitofy aotiom The action wa.

d.. n.«ed m the Suporior Court, Terrebonne, on the ground that there had been
no lino run between the partiea. I„ „,y opinion the judgment ia bad and should
bereven«d, but I have the miafortune to differ from mj eoil.aguea.
Mackav J.-In 18G1 the Plaintiff bought «,mo land in the village of

at. Andrew., and .ubaequOntly «,ld half an acre to defondaht. The deed called
It "half an acre, but the plaintiff nays " half an arj>ent " w«i meant. Defen-
dant, not gettws>8 half in width, ran back where there wa. no boundary far
enough to g.vd1„^nTall half an 2cre, English moaaure. Plaintiff complain, of
hi. taking poaeesaion of her land in rear; defendant brought on a .urvejor who
ranalinegivinghimjO^he wanted, but plaintiffrefuw^dtosign the/proci, verbal.
There never ha. been any lino ctablished or recogniwd, and unler the ciroum-
stancea we consider the court below wa. perfectly right in dLm^ing the action.

Jugemebt confirm^.

Lajlamme, avocat'de la Demandere«e.
MoND.tI|&?, J., diff^rant.

A/ackay, avopat du D^fendeur.
^^ -^ - -

on? I. C. B., MB, Roberttoo A Stewart. '
"~ ''~
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-i .S, IIONTRIAL, lOtii MARCH. 1871.

Coram VniyAl, Ch. J., Oa»ok. J DaiiM.«».» t » ^ *' "'

No as

\'f Am

. proiwrty bavin* hM>n «.«.>« i„._^._. ..
"">"'

Court b*toH',) |-

"P'-^WoiwoflMcod*
*» w«y of floltacnioB oa

J . 'HinU. that (b« property

the uppollant cliumcd by lua op|»«itioii M bo MlloMtal I,. .™i.i ., • •

name and unopened. ^ *"^^' without »

That in making this purchase, the opposant hnd euided h.m«.lrk *i. ^ .

-J^.
and specially by the Bupirficial'^nta^uiStthtrs .d'

^' *'^'

Jh.t the buildings on the p«perty h, counted for 0.^^^^*? r^™"t»nd, m his opinion, valueless. •

""'""ft « «»ey were old,

Thfct since the abjudication, lie had discovered that the sun«rfi«t.l .
«

.were much less than the advertisement stated, inaruchrtKl^ T "
-to boundaries included a lot of 43 fe«t fi J„«hJ ^1 ^ d^M>natu>n ^
46 feet, inches in the .arlinX^h™ ^' '^ 62 in depth, and

,.
ihat thislot did not belong to the defendants, but to one Dnn,. M a

Koe«ter..fwidow Aaht»n> ^f,^ , ... 7 ""l*" *"« """^ Maqr Ann

>li*»'

,

:^'-

-.-jI

WM propriotgr thtiwf uuJb, ,1^j ^^^^^^^j-^

M
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Melucon

Uunllton

".'
I

the 4th of February, 1860; and that A?rpf Aelbton had continuously, sinoe the
date of said deed, occupied and jmnskxed, publicly and openlj/, tho lot Jaflt

described, and did $> at the time of tht Sheriff's taU, and was still in
possession thereof, as tlio absolute owner and proprietor of the lot; arid that,
consequently; the sale by the sheriff of Mts. Aahton's lot was radically null and
void.

The opposant furtlicr cdntcndeil that the lot 'sold (including Mrs. Aahton's
lot) really measured only 61 feet inatcdd of 65' feet in front, and was i 72 feet

. deep instead of 165 feet.

He then coritonded that there was a deficit in thc'contcats as advertised, after
deducting Mrs. A.sliton'8 lot to tho oitent of 2,987 feet, and that the propor-
tionate value 9f the deficit, aa-compared with the whole pttitjhise money waa
$1392.68. '

•

^'

; ^

Aud he further claiined $100 for want of the street referred to in the adver-
tisement as the rear boundary of tho lot, and a further amount of $100 aa
genewil damages, by reason of the alleged deficit.

The plaintiff, the only hypothecary creditor whose- daim could be affected by
the opposition, contested the opposition and assigned the following reasons as
moi/ens de contestation ;—

" That according to lavr, and spocialiy according to the 768th article of tho
Code of Civil Procedure, and according to the conditions of sale announced by
tho sheriff of this district, at the time the lot of land and premises seized and-
sold in this causo wore- put up to sale, and before the adjudication thereof to
the said opposant, the adjudication of the said lot of land and premises waa
made witliout any warranty as tg the coatents or measurement or size of the
said lot of land and premises.

*
'

That, even if the said opposant were legally entitled to any repetition of the
pnce at which the said lot of land and premises were adjudged to him, by reason
of any diminution in the size, such as alleged in said opposition, which the said
plaintiff, however. In no way admits, the value of such diminution, proportioned
to the whole of the said price, could not, under any circumstances, amoant to
anything near the amount claimed for such diminution in and by the aforesaid fe^

. opposition. «/

And the said plaintiff saith that at the time of the seizure and sale of the*
said lot of land and premises. Dame Mary Anh Koester, widow of the lateJohn
V. Ashtbn, m the said opposition referred to, was, and for more than the seven

^

years now past had been and has ever since continued to be and stiU is, in the
open, public, and peaceable possession of the piece of ground-in the said oppo-
Bition described as being so in her possession, as theowner and proprietor thereof
on which said pieco of ground there were, at th^ periods aforesaid and stUl are'
a'dwelling4iouse and out-buildings. "

„

'

Thatothe said piece of ground, so belonging to and in the possession of the
said Dame Mary Ann Koester, was, during all the said periods, and still L
separated from the lot of land and pr^iftises of which the said defendants wef
posscMcd dunng the same periods, and of which the said opposant so beoame
thiB adpidtmt^nf M afornnaid, by^Me and weH-defii

9:

thereof.'

* .

, \



1^

COURT OF QUEKN'S BENCH, 187i:

That, before and at tliP tin« tiii'
' -j -«s

«.^«rf«c.,.«.>.of thel..t oATdl^'l ''•^ '"• ''"^ »'«--o€ha
-
w4.„e. a„ U. '^«goi„,i::S^rn^ 2^ ^" ^''^^ --> »»«

and could not be purchasing the aforesaid nl«!T ^ ""^ "°* purchasing

- the possession of the said''W^. aZkLT'^'T '^'""-'"^ to a„3
was onl, bidding for and purchasing hHotor^:^^:^ '" '""^^ '-

sr

"

''' ^»'^-"'«'-- ^---'"i^i^rr:;:^::

r^^^1!r:Z^ -- oppo^ntunder.
•

«rf>rf,Wa,v, onhe said piece ofVound^
«>r or likely to become the

of the said Dame Mary^n^^Jr tL ^ ".? *" ""'^ in the possessioa

.

executed ou the 20th day of Oafob" 186S h^ \
'"' "PP''^^"*' ^^^ d-*

public (whemtf.,„ authentic copT'slL'^hfr.";'' ^- Hunter, notary
•s forming part^hereof) he, the la^^oZ 1. ll'"^^

'^''^^^^ ''^^'"^^ to
he did not acquite by reason 7tuJ^^ '

^"'^"'^ ^"'^ acknowledged that
right, title or'interes't wHZ ^o^t rrd"''

"" '"™ '" '''' ^^' ^^

thereby then and there voluntarly an^w^^hn7 ^T "' °^^""'^' ="«* ^^ ^'^

- doing, renounce, relinquish anL Ifo^r^r^" ''"^ --i^^-aHon for
Koester, any claim or dland or r ghtfo the J;i

''" "''^ ^^™*^ ^^^^^ Ann ^

the said Dame Mary A«n Koester tLh he m.^^ T' "' "'"""' ''^ ''«^°«*
reason of the said adjudication ' ° '"'''-'"" P''^*««'J ^ have

J.y

^^^l!":;^tr^L:^ P-^^^, ca„not in.ny
belonging to and in the possession ^th^LV^T' T' '' S""»"^ ^
have been deprived of any portion of the lot on J /^ '^"" ^°^«^'' '' ^
and acquired by him as i,Lw "'^•*"'^ P'"^"''^^ '«»% bW for

acquired in this cause by the saL oJll '.'^ '"'^"^ P"""''^^^ and

tad

thereof.'
Bby exprasaly denies the

'"trHfl ani4iBfeufl^.
same and eaoh and cveiy-

;:ii

V
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Kclaiitoii

HMillton.

\

w -..

The follQwing was tbe judgment of the Superior Court

:

"La Cour, apria avoir entendu I'oppopant Mclabjon et lodeinondenr.porleura
" avocats, ezaniiud la procddure, pieces produitcs et preuve et eur le tout jnure-
" nient ddlib^re, considdrant que lo dit Claude Melanjbn 'par son oppoeition
"rdolame aUr lo prix de I'immeuble vendti en cette •oauso," en" vertu du bref de
^fieri Favia», t'luanc? en cette cause le vingt.neuf AoOt mil huit cent soixunto
"et huitet duquel immeublo lo dit Claude MelaninVest rendu adjudicataire,
" la somme de quinzo cent quatro vingt domii dollars et seixante fet huit centiti*
•' comme indeeiiuitd i raispn du ddfaut de conicnance'du djt iromeuble : Cohsi-
" derant quo le dit immeuMo a it6 mil aux cnWres conform<5ment aux disposi-
" tions contonues diTns Ic^rtfoiea 675 et 708\du Code do. Procedure Civile,

" conditions auxquelles.le dit Claude Melan§onW souscrit en devenant adjudica-
- ' talrfe du dit inimeublc: Considdrant qu'en vertu des dites conditions de vente"
" et du dit ftrticle 708 du Code de ProcddureCivile, le dit Claude Melan^on,

' " comme adjudicataire, a acquis le dit immeublo, feams garantio qlTant H la conte-
'-.nance d'icelui et ne pout en consequence rdclameir auoune remiso ou diminution
"siir le prix de son adjudication et quo son ojlposition est sans fondement,
" ddboutc la dito oppositipn aWc dd^^ns."

And the following was the judgment of the Courlt of Review

:

J
"La Cour Superieure sidgeant ik Montrdal prdkentement comme Cour do

" Rdvision, ayant eihtondu 16 demandeur et Topposailt par lours avocats respcctifs
" siir le jugement rendu llans et par la Cour Supdrielire du district do Montrdal,
»' le quatro Mara mil huit centsoixante et neuf, ayant ex'amind lo dossier e^i^
'• procdduro on cette cause, et ayant- pleinement ddlibdrd, eonsiddrant qu'il n'^^
'" point d'erreur dans le susdit jugement, confirme pdr Ics prdsentfes le dit juge-
"ment, en tous points, avec ddpens centre l&drt opp<lsan£." ^ i

JettS, for appellant, (after stating pleadings) :—Nous devonsdire de suite, quo
le dernier |>»i de cette rdclamation, savoir $100, a < td abandonnd par I'appo-
lantdes la premiiro audition de la causeji^svant la Coir de premiere instance.

Ainsi, en rdsumd, I'appelant dvincd d'un ticr^ifel^meublb H ])xi adjugd, et
ayant payd/)a/- erreur pgur ce tiers ,d(mt il ne i)eut avoirWjieqplon, rdclamolV
remboursement de cette partio du prix qui reprdsente la LAi<e de I'iBimeubje
dont il est dvincd. Cette rdclamation, Ji la fonde sur tea att^Jea 1140, 1501 et
1586 du Code Civil. Remarquona aussi que cette rdclamatib'd, I'appelant Ta fait
valoir, lorsque Ics cho^ sont encore ehtiires, que ce prix est' encore entre lea
mains du Slidrif et avant que la diatribution n'en soit venue ktribuer une parti©
quclconque & aucu'n crdancicr des ddfbndeurs. H

"D'apris I'article- 15S6 du Code Civil: "Dansjes ventes judiciairea sur
" exdcution, I'acheteur, au oas d'dviction, pent reconvrer du ddbiteur le prix
" qu'il a payd ayec les intdr^ts et les frais da titre ; il pent aus li recouvrer ceprix
'.'avec intirit des cjrdanoiers qui I'ont touohd, sauf leur •ex leption aux fins do
" discuter les biens du ddbiteur." Si done racheteur peut re&vrer le prix qu'il
a payd et du ddbiteur et des crdanciers qui I'ont toqehd, apr^a distribution, A
plus forte raison est-il en droit'de le rfjcouvrnr nygnt diitributifm^ L^ fiSOiS

" dit Henryp, Tome2, page 550, que I'adju^icataire/est Wen fondd
^'
Bepourroir

!•

7 '^
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*' rar le pru de ton aeqaisition, nuand il nW ««- ~~7~T,

~^

^' le pcmTBuivant."
""^ ''""''""

^' '' «"'"<'» Toadd A rovenir poar le ;tout <Jontre

C'oatcequ'afUitrappelant
^ >^

Civile qtfi die : "lS " 1„ ^"",'^^"* «"«•'"'*•«>« ^08 du Code de Procedure

tide 1586, le recoura ql'lravoJb '^ t P^^ J'^-

1587. " te dernier arrcequTpr/clerr^^'' '''^'•' "j''"'^^ ^'»-'«

''catairepeutavoircontrrcS:^^^^^^^
:" la saisie ou dc ce „,Cdlf a iti fn:tZ> l^^^ r''

''*' '"f^rwaliWs de

De cet emplacement^ leur'Jour 'm ZeYr. "^t.^""-*
»."^ ^^^^^^-r..

et que mal^rd I'avertissement formel dolnd ^ son ' I •"'!"'^*"-f
«« l^Jl^gue)

rr.i.. a f^t^saisir avec le reste Te ^^l^d ' r^i^^'uT^annonccr en vente avec le reste dn AW tJi * .-, n '^^'^^^^t q« ""a fait

lors^uil devait savoirlSlo^p^^^^^^^ ''^ ' ' '"'* «*ugcr ^I'appelant,

L'appelunt s'autbrisant done de cet article 1187 r^iu.„A ^' t i .M

qu'il a adoptd. '
*^

' *' ^^ ?"^WJ«Mj^^^^ i

^ Tek sent, en substance, iefl^ite^lacauiSles prdtenUons des Barti«.
'
\Laplus importante^des questions que pr^sente c^fte cnuTJ »

4.«cuterons la premiere est desaVoir sikSlllr;? « ««««q»«»ou«' '

2;^-
I
r^^«, ^.ueLe, e, s. cet article d6it^,1^^^:^^^

"^;V.-- -
..-. .. - V '.-v^-- '.

-
^

, ...:.' " .' f .. '.^-^

UanJitM.

«

^ '

... ^
!i%1

;i v:

^
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, A

]leUB«o. Inutile de uicr qu'au premier abord, il semble y avoir une sihgulidre contra^
uuuiiton. diction entre cot nrticlo 158)8 du Coilo Civil, qui ponsacro en tormes 8l fiJrmels 1«

rccours dc radjudicatuiro-.cvinc«5
; ct au has duquol Ics codificateurs invoquent

\ ' conimo conGruiative, la juriHpfu.lence de cctto Ceur, en oiiant la cause de i>e«-
JanUns tii: La Ihinqm du Veuple ; et cet article 708 du ^odo do PfociJduro qui
parait faire si bou marclio do oo Vccoura do l>djmlica«iairo en lui refusunfc touto"

;^
garantie qunnt ii la coHtonanco, ct co, a I'ohoontro de cotto mSfto d<Soision de

<^ '^ Deijardim & ha Banque du Peiiple qtio, cettc fiois, lo3 oodificateurs (JIteat
'

cOnime contri(ire Aje qu'ils declarent Ot/e Vancien droit du paySi Nou3 disona
* .:, lanoicn droit du pays, car I'aiticle 7Q8 n'est pas donno coiuuie droit nouveau.

.
.

Cettc cot/tradiction cst-clle ausrii nScHo qu'upparcnjte ? Notts ne le creyons pas.;-
Nous pbnj6ns^ au contraire, qiio bien quo par un brusque ^^pproohcmeat de ces

- —- 'lt'«x art/cl(^, on puisSfe en faire. jaillir cettc apparonto oontradiotion^ue tious .

vci»ons/ic signaler, neuniuoins une «Stude rdfl(5chie de rcnsembledes ^Jispositi^
'^'

qui, dims clinque Code, opinpRtentretexpliquent ces -deux aVicles, fourait
proijrfptement fa raison de jCur coexistence dans notre legislation^ •

"est ce que tous ajlons tenter de'UoiBontrer pour le suociia de la cau^ que
i^us dufcndons. =

' "*

,

Bien que ratticle 708 f/i Code4e Proct^Juro Civile ne soit pus donn^ conim#
droit iiouvcdu, il est cependant incontestable qu'il n'cst pxs conforme A notr?.
ancien droit, et nous en avona i'avet^ des oodificateurs eux-ni6mes dans la citation
qa'ils foot deUa Cause de DesjartftnaS La Banque du Peuple, qu'ils indiquent
.ail bas de ce mCine ar^ck coinme cdhtmiH au droit par eux dtabU, Impossiy^
de nier, ^n effet, que eetteCour a par lejugement danscettecauscde Desjardin*
d' La Banquedt^euj^e, 6xii la jurisprudence du pays dans\in sens contraire at

cet article 708, Ifehsacrd une doctrine entieremcnt diflSSrente, et iDtQrpKStaQt
'

\
laflcien droit du pays, d^cidd qu'il y n lieu & la garantie do la contenartce dans

\ une trcnte par autoj-itd de justice quand cette contenanee est indiqude dan*
/ I'annonce du Sharif.

4 II est dgaleraent impossible de njer que Particle 638 du Code de Procedure
4>' r^slH^ce que doit contenir la procia verbal de saisie d'un immeuble, s'il

n'*e8t pas formellement contraire aux anciennes ordonnances, change ndanmoins
ra^iralement I'ancienne procedure bt I'ancienne pratique du pays, surtout quant
4 la ddsignation qu'il enjoint & I'huissier saississant, de donner 4 Timmeubb
saisi^ II yestdit que le procds verbal oontiendra: " 3o La description desimmeu-
" bl^ saisis en indiquant la eitd, viile, villa^, paroisse ou >)wnship, ainsi que Is >

" rue,\ le rang ou la concession oii ils son>t«ituds et le nunUfro de I'immeuble, $'%(

" existe unplanpfficiel de la locaiite linon lette^ntt et aboutitsants," ,
L'arUcle 648 du meme code, qui rfigle lea f^nnonces, dit qu'elles dovront con-

tenir r *\ 4. - La designation de rimmeuble, ou des rentes, suivant le oas, "- telle
'

:" qu'insirieau prdf-es-verbal, &c." » ."

Ainsi ^jle part il n'est fait mention de la contenanee ; au contraire, I'espntde '

la loi est dVidemment d'eviter toute mention dela contenanee, puisquo lorsque le «

Wastire deft propridtds sera fait dans une looalitd, il suffira d'y indiquer I'immeu. •

ble saisi pdr le nufnero du cadastre^ et qu'en attendant k IrtJ nViftxige quja.

J-**'

>.--f.

^^^^^^^ Nttlle mention mgme d^^b&ti«sea qui peiivent se trou,-?

^&:^^^9P'"'^ ^'"•wV'ib^ un »iiuple numdro et o'est tout."

•\
^-
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Rien de fiuvprenatil dowj, qit'uprAs avoir poskJ los rtirfos «,.! r.r^^« i

d^laguor.^H du pro.A..verbaPde «abi., et des ann^noo,,X dllin

T

.mn4e mdS dgurd 4 la oonte«anca, u„e vento d'i.na.oabHrep^senta pa.nnZl
.garanhequa^tilacontcaance. C'dtait io co«ron...ent ,;d<H,«i„i^r^tZ^'

illamUtui;

numjro, ne pe«t so plalndre s'il fait un mauvais toJm, «ar eu lui MiquanI

i

Vje renseigne^par l^..,|,enle ot s'il »e le lait pas, ta„t ^is pour l«i

'

Limmeubl. sa.s. dtatt t<^joUr8 8oig„eu«o«.ent ddsig„<5 et d^crit. la c^utenao^

J^^trouvii^dauB laauonce d. veate tous les re,seig„eu.„ts qu^il pluvuU

Notre systdmo aotueLest done (JBonirt»te«.ent dfffiSrent de I'ancien et ce scut«e8 pr^autions et ces restriotionsVtroduites par le Code de IWduie l..Tiru
fiept Particle 708 et peuvett eu au^i«,. rapplicatio;

'

'
^"' ^"'"^

Pr^;;rt^
T '^"! --^°;«««'-bleVfe^disposiUon,qa8^uUentle Code deProcedure pour^la vente des immeubles par autoritd de justice, u'est que la 00^^

'

<»«» articles 638 et 648 ,1 n^tjootieut rieu^ui^e ^t strfetembfit ju,te, «

«,fr T T'^"
^'*^^'^'''' ^^ ««* '^'^'^^ »08. si loin de le filiw

lavaient .uiposd en nous conservaut notre aucien dwit ot notre a*.iieuue pro<;^.,
,«tire?Nou8nel6oroyonsp^s. .^\. ^

f'"v« .

et tlt^'^l^f"
Be temr dausiL pnidenter!i;riW fi,ees ^rles atticles 038et 648, le Ba«u»ant prend Bar lui d'indiquer la oontenanoe de I'immeuble saisiapphqueiS-Un I'arUcle 7d8 ? Qui ne vort 4 quelW ZsJuireTTlorS

c^ns^queno^^on serait alors eptraiadi 0. anuoncen.it la^te d'uniZeutfo

TTa e
-^°*«'»«^^«'^^."»'«^« aur.it que 40 et rTribunaurr.jkobhg^s^ refuser tout recoura A rachet^ur? Ndn', la loi ne pent fet«L«rHFpoint Si ^ formalitgs qu'elle a, ell^S>eme. exigd^ ne Tnt pKctemer

Lt«t "^^^^^^-^-^^ boroesklUi aont Z^I^^Ti „envers les enchdnssenrs un engagem,nt que la loi n'a pas voulu prtvoir^l nej^urra ensu.te^.nvoqaer la pfot^tion dei^ette nifiuie Jol 'pour coW sin ilru^^u a.^.uvais. foi,au d^tHnieptv^^^ e,,„i ^ren aura UylS,

\,^J^1?T?^^ '''^'''^'^*^ ^*'^fi''*° o»»A)runiiiieni au^ diBMwlt^s^^CodeaeProo^du^^
pratique et de

1 aneienno prooddute du.pays. L'anfioude de vente cooime le

1/

i$

«lr

•« ';<
I. •;«

•^ :

\ .
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. fr

proems verlbul de aiMt, do )'in«||^ublo vendu^
npn-seulemcnt 84 e(i|toiianoo mais encore les

fngcfl tndto^ do aaj^wttion, pur la mpntion
pi-ofondctiV ^u dit irijitf^iblo. Voicime am
«*^<5tant^un» lofimUur^ St. ^nteine'do

^Appelant, indinuo forinoll^p£|

^islios ;qui s'y trouVent, et les ava

IwtHiulidre d'une rbe projeMo &
,

''rue piirtct^iilo du difftiubourg, en urriire jh.

" Un lot I

rAtri^al, comfftim

ro/oudeitr :A
_„ ,, wv.y,..,;^|j rue qM

'»t jMfi rncorr \un-rtf, d'uh cuk^^,Ia rubt^ ,^,^

'run «oiunii< Thoiiius-.Wel)|^ ^mnle r^pr^fswsnii^

'\

d'u C^de d(fProq^^uroi

ible^ime Ton veut febdr^

Iff 4)% DfujnriUns d>^4^a 'Jiati^

aux ohtervntiom sur i)ti Pc
trcssion tie 'In quantity -(^t i\&t

lof»confins ct Ijuiitoe, la venU

'tM
i.k-S

.fv

•'
/i*<*H it

"d^'aufro

" eoiiHtruil^,

lil la ddsijiglii

t,^, p.

^^

dc fends

Dm^Q;fMQ\odmi-»^^^i>,'^m.i^'^ n»i,„>,; et par conso<|ucnt, le fendeiir^
|onud^^upp\(Vro«^*j^:;|Wut-inai^^ucjr,>*oct|»quantit(5;

'

<,/'', .

Vartftjc l50i dc l^i^Codo CJVil 4i^^de hod c6t<5 r ".Bi un iinnieuble est vondt^
,^3gJ^'?M!oi^ dft Pa co^nanco sup^rfio^cllc, ^wp/jr^Vn ««/t«^ leg rcmeoj.solti®

I^SS'*''^"'^"*"**"^*"'^""-"" *''^''^'"'"vV"r '« '"«.'. le Vondcttr est obligd d*! ^

.

"^'^''/fr'Kfe'-^*^**""^^*^
spdcifiiJoau-opntrat^ si cetto'd^iivrance n'oStpas posM.'W

<j''tntlte^f^m^(sf)i,asdt)iv,rie:' " >/•"', ,
'" ' ' ,y >

Oct aiftfelTiU ^produit-lcs dispbsUions des aHiclcslBlTct l(y8)lii Code
Nappldon, est'^s favorabb A I'achct^ittr que cep ^eux doiuicito qui exigent for- '

^cllij^t qva^Ja vei^te so^t faite d f^ut fa n^slre jpnt qu'une diminution d^

^? p«|se;6t|fee'xiK(:'0 tantMs^quc nofre 'njroit admcfc^cctte r&lamation de I'achb^ »

'

ti.ur'«(r«u' 4 ffi v<tntti ht.fnftt' inoi/, miivit un snit prU pour le tout. * „ v
'1 n >

II B'cs't d^ij pas dciltpnx, que dans I'espj^cc actuelle, |a vente a dJd^faite ai»xi
16/niesf de^l^|||l^ 1301,yo'hotr'o'(,'oJc Civil. iTannonce do vento, ct ,lo prot48

'

verbal dc Sais^itidicjfucfttyla contenaticc .supcrficicllc de rimineuble, et^quand'^e
vcndeur^^iqi*|al^'njCsuVc, dit Bcrlier, cctto indication devient la ^rigle do'
I'acbetoS^'&'garantie^A ^'adjudicatairedtuit dona fe(»i fon^«5 4 rdclamcr la

*

^
diniiuUtio8% prix qu'il a eW'e, et i^ nicr H rintini($Je droit d'iijvoquer la pi'fl

V,' tection deTarticle 708 du Oodc de Proct^durc, pSieqji^ilv^avaltnui-HlCnie renoi
-^

,*et;forfait a ce^droit.cn mettayl; de cotd lea rfecrvw ct|es conditions qu'exige
vcode lui-ine'tae fony I'^ppiicatibn dc I'^Me 708.

Quant a la jpticc de la ^'olWu^^KAppelant, il serait oiseux
ioi les citations,' tous les autcur^sonlipjjpiics sur'ce point. Nous nc
omettre cependant ^eicitcr quclqWs ligncs 9c I'opinioq^ sa«ant juge , ^
dans la diause de Dei^dins et Z^ Banque dfi Pmple ^ Jurist,- p. 111).^
rtjttttse-sfr^jpouTO .r^SKlrce en qnclques phrasgr"<Rraciies7mesuf5e8e{a'^^

remarquable et qui s^appliquent on ne peut mieux, 4 la pr&ente caii«: «*

L

X

'h-.
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COURT OP QUEENS BENCH, WTir
'M

6ft

chan«d a notro mmtii. a;:.^
^ supphquent 4 oetto reclamation n'ont rioii

> " v«.de», »(„SI d'l'™ 'LT "' °° r"'""""' »'V«1 P"' pour k tout, U\

1618 du ^aJ C^:""rt!?"
l^rea modifications les anicles 1617 ct

; l>ticlel235ducod':f;a;,,if ™ "'"'* "40 n^produit on toutcs fctt««

' "5e discSeitt!::,^^;^:r •'-* *«-H -^ i- exception au, fi..,

. " crdanciefpoZ^^^JZir^'Pf^'' ^' '^''- ^"*- ^^

"
et«S fuitfi d'„n« „.

*^% .™'* ''^^ infornialiyB de la saisie au de oeJa'iJltt a
"

C est, en r6mu^, h doctrine de tous4 andens auteu^^^^ ^^ " ^
''^

. « -2 Henrysj.ge 550, question 85e? 1 ^ f"'*'*'^'. . ' ^ ^
-'^

«;^^«»'^*^arM«^.De.rot,page46.?fee:5.No3; " ^^
'

'

1 eHdnco»rt, Vente do.s i,nn.^,nlnn, p..g„ 308.'^.. iF ' t ' V/ 5\^
"

^

Iljtinlltoii.

» ^
,-) «>

Gujtot, verba adjudication', pli^ 367

_&u

fijsnage, page 497

. \

-^-^ ^s-
)p-rf»

'-^

I

. 1

-i tl

2^
U"'
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COURT OP QriKEN'.^ BKNOII, IgTL

V

VMkUlM.

.^

Ifit o'm nuiwi Ig droit tVftS9«ii tudcl«rm), jusoonnu per tout lot autouft «t doi>.
sacru par aq« (bulo (i'urrdta. '

.'NoUHDOuf oouionteronsdooiter; "
'

' Matis^M, 1'ora<s,6, jiaKea 2{i5, 2fiC, 2ri7.'

t'arctf et (Jhuuvonu^ Vql, 5, quoation 24«){).

Knfin et Burlpiit o'eut notre juriHprudeiico, puiM{ae noDrBaooion droit nW>i»
<;h<ingo.

'
",.. ;.,'':' :-,

,
,

• .- -'
.

'
/%«r./«'«t it-^a Jkii^ediiPlhifitk, 10 DMn: dos Trftiaoaui, p. 82ft. et 8

Juri»^,^p«g8 10t>.
•- .. L-^

L'qn a inistiii dfouto eji Coar lufgrieurAjo droit do i'ApjwIirnt do so prrfvaloif

Iff
- .'^'^ dtHpositiohs dol'artlde 1686.01. disant nw lo ddfaut d9 ^nt^naooe dont il so

'

plamt a eiit piu i^ne tJvtptton ot qa« partite I'artiolo ba ^t est paa sppKoable.
Biep/^iMj«t|»ob|eeUon aoit pea a^ri^mao, r^ou»^ f» refuterona dd auitd.

'Maroadl.tomfte, J)age2a^:r'* dn enteod par <$violiw loa privations quesabit
'• uo achet«wr detoat ou do partic de ce ^*io dflfait lai tranamettro la vmUs,

" ^* qu'apria uvoir po«iftid<S )"iiniii«iblo A aioi vendajo roe > voifr
" enlever en tout ou en parti*, par uae Wi,lm^m raTOndioation, aoit que le d^teri-
"teur refuse do hio laiaaer luet^re^n poawMon du tout ou dune ritartje, ily. i

"

«* tottjourt <Svictio«,'-' t-^ . " ,
,

?qthiet,Venie, Nos. 86 et Stir
'

./'-.::.i:
-'-

'J:' ^>^:
,

'^ "'
,. - J/ /

• - ;Troplonjr, Vmte, Ho, M6. : '
':-"

.-,,^
...yjl'-:

-

'':";•.,;
'*::-v^,^' -"%;.'.

* Ihutik d'inhister d'avaiituite. ,<."-•; '

, -j^,. .. « sc

.* "Or I'^vlctioif peut avoir lieu oussi Weft pour^partie que pour Ji^iat ; etdahaW
«a»i 1» rdejamation de I'acheteur n'a liou que proportfotincllemont au prix total.'

C. (1 art. 1S18,
,
O'est iwfti ce qu'a fait I'Appelant, %vinqd du ti(9r8 da'a» pro-

pricU4, ii r^lanto le tiers dtt j^rix d'adjadioation. Y -

•V'Appelant ^taitdono bien £>ti4^ dt faire,,«a rdolamationBonob8tan|yartiole70$
du Lode de Proe^dgre, puisqu'on ne lut avait pas y«ada aveo lea fortaaliti^ wsi-

fiiH K pour avoir droit 4 la protection de cot frtide, et I'artiele 158| Itii ctennint le

d«)it do recouvrer le prix p^r lui pay^, dw pr^anoiera qui rguraient touoW.on no
}M»(irfa ccrtainement paa pr<St«Hdro que si i'ldvictipn arriV* ayant quo ce prix nfr

froit distribttd aux ordartoiers, il foludra que° I'achetear attende que kt distaibtttioa^

tltf ce j^rix soit faite avant dole r&lamer. Cb sertjiti'dans'bien doa oas, mr^imt
ui. renMide prompt et certain pour le tbroer d'en adopter un risqud ot plua diBpen-'* -A'

Ji'jux, Kemseri radjudioataire son Teoours direct en tt5iJ0ti<ion aur.le prixtfbft

encore distribug, pour le foroei-de le is^Uiuer'aprds distribution senjemflnteotre
1« 3 mains de piusicurs criSantiers d'une solvability} peut-Stro doutcusflCserait donQOif:;^

»\a loi pne interpretation aussr injuste qu'illogiqne. Qr, dans l'e8p6eo]t'Appelant i>

a'f.iit sa riclamatiofi^ avant que le prix de son adjudieation no ntti/iistribud.

lillnttnwS, airiii qu'appert au sertifloat du-Kdgistrateur (pi^ee Ntt. 1 dW donier)'4i

est le or^ttcier premier inscrk, ct celui i qui lea doniers serajeJit distlributfs"; la .

contcstutioii c«t dOBC W5j|i»il6rei8^t engaji^iSc entre les dewx parties, aijix termes

mgme de rartiele4E|^6, Cai'jtBe que I'Appelant a^rait droit de r^olaiiiriclr de^In-
timtf aprds^ distribntion, eii rerju de oet 'artie)e, il a tertainement drlpijt du le

preudre de'suito des mains du sh^rif. > i

.\

. ArrivoBs" jitaint<k(ant.(^ i'atticie 1587. Comme nous4'aVon8 vu plusjibaut,'

1?



'. •«"

corRT Qy quk|n;5 nKNcmiMi. -tj

p if

ontt\du r..^ttr«quoJ'urticlo lft8(5 acoord«>i-ttdjudi«a\aiVo Vvinc<5,'iol.t» |o
d6haknr et .« or.5«nclon, d6lloc,u»<H, Tartiote 16K7 lui on'aLrdo cncorcJ un autre
oon(r«\Jo crdnncior .mm,m " A nu-^,,,. ./., ia)o.maUH.lla ,aUie, ou de.c..

*"/»..! ^V""
""' ''^"" ?'"' "'mx'rtrnuU f^,» o,tmHbimmt auMIAt,ur "

Or\\ppo\mt est on droit do demrJUer, on cctto oau«o, iWlicatS riRou-

77 t\T'^" * ''^"'"'"^'
""PP^'f*"" ^< *"• P°" '^^ '"'>'<'«» oiroonstaL.

d« la-naiB^fttfto par rintitn^, ou, oomiup dU paH'uit«aio«t IlAryH, ccs clroon*.
tanoesdu fiMt ra guojun, oritur, aBndo dfiuttntrcr mco quel" 4 pWosTAppelant
lovoqueoon^el'lntiindrtoot article. 1687. .

' ' A - -

L' Intiui,5, \r«J4noie» hypothwaire des Koeator, fuit sai^'ir sur c°e8 Vm'iorB, I*iin-
mublo affect<5\A m crdanoo. II "fi)urnitji,u SiKSrif et H V^imet slinissant une
dfai^pation de i^timmeublflj rhuiwior so rend 8ur ies lieux ot«n» VaBsurer de
exwtitude de c^tto ddsigHation la copie dans son procAs-verbat' N^nnibins la

loi lui imposant iigourcuHeujent I'obligation d'into'rpeilor Ies d^JTondeuVs do fui
-«dujaiLetV(J«.>nW leur^' bions ininiobilicn (0. P. C. art. 637), il lovfiiit; et
Ies d^fendeii>8^«e^forniant A la loi lui d<$olisrent quo la ddsignationVpar lui
priwetinsorife dimWprocAfl-vorbal e,t erronie'.' II oonsigne BoigneuLmeDt

.
oette d<?olaration danAco memo procis-verbal, d'aos lea tormes suivants, qui soht
on no pent plus olairs k pnSoia; •' And I have doniapded of the said Geoni W.

» „ f*^'
""'' Aidxandir J. Koeste^, if the said lands an(l tenemeats, a$ aL,e.

' detaribfd, was in theiV p'ossossion/^d if it was the same as^Oscribed inlb
•^

said mortgage, frAerc«^,W they nntwehi^l and'said, thai the said 9c8criptil
..

Ip^^e 8atoe*«« doscribclyin the-originar dedd and also in the. said" mortgaged
..^ 1>utth,xtpremom to t/^ ^aatin^ of the said rmrtgaje a ^rti<m of the ,aid

"» j2 ""Vt"'"""' 'wW« to their titter now wiitow of the hUe jQhn
• jt^i^ck Ashtonr Puis il continue ses procddds sans pkis s'oooupor de oe
-

grave &vfcrt.8«,me,Kt, quo m ce V^Jtalt pas son affaire. Averti que la ddsigna|ion
par lu. doonde 4 I .mmeubic qdV a saisi est incjaeto, il ndglige de la rcetifio^et
U lait tranquillqm^nt Wn fiipporiau demandeur et au shdrif.

II serait naturel do poujcr i^aeU derniers nont pas dft acceptor uveo autant
d .nd,fiKrence cetto Ai^m^m^^m^n&^^, ^au^ni. ^n toutcs Icttres dans
lo proc^ verba de , rhui*,ior ret 6eWnda«t.,0-c.8t tout le oontruire, ni le demon,dem- (1 1„|„„(5) „. lo"^Wrif no &»& 4 fectidSr la designation io rimmeuble
W8I, ot par uno Dd^ligc^oe grosslijClt itopardonnablo, ou prooide sur «ette
dds,Kua .on erronde, 4 annoncer et i^v^dre un irameuble qui renter^ie, dans lea
faussos hmuea que lui as^igno le procesWal de saisiSTun emplaobment de 43
Jieds 6 poHees de/ront par 62 pieds dWndeur, qui, su.'vant la doelaratioa
des ddfendtjurs, apprrrtffe^t 4 ieur soDur-maLuio Ashton et dont cette dornidre est^n fom»sxoa otteiQiiUe; omertectMbliq^ -

. •
|

d^^it'^'^^VT'""? '>'™"jS^'*is«4" « grossidrement commiso par led manderir ,ntn,d et le Shc'rii^»d 4 |5 ve„,« et-deyient adjudicaJre de

tion »oOOD,W; pu,s, quelques jours aprds, ddcVuvre qu'ilne ^eut avoir, livraison

S,!^!!
'" *'"".!><^ ^" P^opri^td gu'il a aehV^ I'autre tiers appartenant 4

MofanaoB
tnd

€
»*

,Y

*t!Z3"i"'V'.
"*

'X""'',''"*r^ ^^^ valabteinent vendu ^I^Sbdrif. • .Tela Bont le, fa.t^, 6^ n'estft,as Evident queVAppelant a (k^trom^d «t n,Upas Evident que ^'Appelant a <j^trompd et mis /
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«8 \' COURT OP QIIKRN'H BKNOII, I87I. - \

M.itMon Am» iWrewr par t« ndKti^^nm gronriAre ct la ftato lourdo dn Shrfrket da son
H.«ii(oD. offioiorAfauto dont rintiia<5 mi niQ^^f^m^r^arnhh ? I^Mx6mmi.

,
N'oKt-ll piiH bion fond($ & '"*<>4<j«MHnpN do oot arUsIb 1587, oontro

rrntiriK' ^Hponmiblo m vorlu <|i||iHU|Po, d»« inromaliWd de l» Migie
j

rfuponHabli. .mvcjni l'AppoliiuMj^c.*lfiropr.^ avoir fuit uinir ill^Kaleidont u«
iiaaicuble, Wl o»ilon»ibbiu6!|^V'''''|"«»«"out ot tuvortemcnt bppartonait 4 Hfc

. .

'
.

tier*, il I'a okHuite fuit y«ndCfe ct udju-jor & rappdaDt! L'lntim^ pourrait-Jj k «e
point proflioVW hu pfoproyfuut« ! Non ocla chI inipo8)#blo. \ -

Carrrf ot ChVuvcou, Brueedurt Civile, Toiiio B, •IM^^^Mttk' \
La rrfclnmatiU d« ^appelant, Uil ^a'iJu^^M^Ml^S!!!^t!rda |^02.<te.

,

Wurqetto mmniiiyl^apyolant a abundannTdiVH ruu^tion on prrtuiAro Inatanot,
' \.collo dc 8100 (Jc||HMf' item) pour diminution propokion nolle do touto ia valoulfi

du terrain ik raif(||j^ lu luoindro conttsnanco. Su/douiando aotuollo n'eat 4ono
---__,^ quodo814{)ti5810^ -^,v A— -"

1 -A
/H lo. Tout L 2i)iipicdl do terrain 'q«I lui maijjuont A 4^^^

'
\

.tins par piod.||^...:\.y( ...,] ..,;_;,_ $1392.68
2o. Pour tfJIfij^^oWo ri'sultant do I'abscnoo do rue iida proton-

dour du torrfiirfl,.;,...!....':... .......t^...^.. 100.00

'

•; • V -'»-'"
'^-I" -" '• : '*'*'^"' 81492.68

Main la prourt, f}ue nJ^^m iippr<5ciorons sans exafid^Stion, est venue rdduiro
encore CO cliiffr* i clle lo laiLc, croyohs-noas, au iiioins H la uonuuo de 8857.39.

,
Void le rt'sunw' do la preWo qui nous conduit Aco r(isultat : " L'emplaooniont

do ^adiimo^jjjUhton, coi&pL dan8 J'immoublc Vondu & I'appelant en dtant
retraiiel.<:', Icsifmoiris oiit '^'*V^1<5'« i^. e«tinior d'abord le" terrain de cet ompla-
cqmcnt. Nous no parlofis pas WbfitisseHBur oo terrain oar toua lea t^moins on

\ ont fai.t uno estimation distincteV oA no 1e| ont pa» ostinU! du tout. En second

,
lieu les tdmoina ont cstlnUS la diiWnution duj^i^ue devait entr>»inor I'abBgnoB

• <
.

do rue, cnfln la valeuf du terrain\m nlanqufa l'a|pcJant 8tf;^'liiSi^.eur dewn
immeublc, Havoir une li.si<^re i»icsu||ftt en t^Ut(5 147. {^ds eo supe^oio.

Voioi done les divcrsBB apprt<<:i,i1rafat. f^ ., # •

^
'

.1^ n ,
TEMOlNSJ^LAn^ELLANT, ^

^rrain dftMadanic A8bion.;..Jfi^!:;.;.y,,.;.... *j^^ 8lt)00"4^ ' /

2o. 5i;^.rtfe«.- .-: .. V.U,;- •-lilfcr'^ •

* Torcalii'-Afilitjin -'"' " V '
•• & -."fi&/i -S*'"-- .— ^<'

V mue55.,.......^„........,..^ .;;.;. :.°...\,.„, „^. « 100 ,J

Terr^iq i^8litqaiii3l[)"a'35 eta, par pied

.••J',
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OOOlIt OF QU|BBN'8 BKWCII, 187!. 69

Autrt ptrtio dfl I'lmiueublc. Ttirroin 40 @ 45 oU.
Surplus do valour nor le tout pour la rue, 4 @ 5 ot^. pw pied:
Moyonno 4fi ota. et 35 ots.

^. .iJ"iP^«*"'^»«'»-— 1976.60
fl97 '• «4Boti ^.. 88,85

Bo. JUaiUou,

MalaiMmi

1066. 16

'6o. Brown,
TKMOlNH DR LINTIMR.

2987 pied»\60cti.
11493- ,, . X ,.—3.60

7o. Spier. \

Tmrain Ashton 35 Ota.
' n

AutR] terraik 60 ota
,

1 :i790pled»t^36ot«......_.;_.„,_.i„^
«976.6a ^

197 " a60oU
'i ,.. ..J^ 98.60

*^
«... . /

^— 1076.00
Kn prena^l estimotion la plus rdduito, oolioifo Spier, tdmoin do rintiin<J. nous

avona le rdauittu suivnnt

:

.

lo. Pour le IcrruirrlCoeHter iivr^ A I'o^polant ...'..... 4560 00
2o. iMoiaon do /do "..".'

1600.00
Jo. Terrain Aahton .«..,•:./• 933.00

Vuleur totalo t^,
., $7083.00

*Rnnii/w. ^^ '»"t P«-«ndrt, p^ur. bfiao. lo prix pajd par Tappoknt, aavoiri
fouuw.ou, noWirrivons H uno valour relative ot proportionnoUo ooinuio suit •

Terrain Koe^k /......... wn p..

\ Tc«rainA!»liton ^Jk.........' 6B8.89

Nd'la ooD

' MKf-
85000.00

)ono, d'aprcVs I'estiniation la plua r(5(|uito, lo terrain Ashton, dont I'appelant
eatjlivd. vantau mins ;.. _ ^^.^g gg

.
.
h\^ ajoutantSi cola I'estJjHation de la moins value ouustfe par I'ab-

^^npo\djj rue..:. 4.. .'...".......:
t ....;;

•Et onflh.lo prix tic* i97 pieds manrjuant aur le fron"t"r50 ocntinj

Nous nrrivons au dernier ohiffre.

100.00

98.50

.$857.39
L'appetant a incoutcstablcmcnt droit A ectte deraidri 8omn,o qui-roprdaento

au ehiffre I, plus rdduit, jb tort qu'il a aouffert par la faute groasi^ro do rintim^.'
Jit uiamtonant twnnnonaV une dernidre observation -

,,
Nous avona dtabli viotori«uaemont, croyon^^noua, lo droirdo I'appelant i la^pdtuion de cette aomme de «$57.39, aur le prix d'adjudioation do Lmeublevendu en eelte cauae.

^y^wm

T Supposons
ndanmoina,(co.quo,noua8omlne8certealoiDd'admettre)quenouB "

:

no^s Boj^ona compl^tcment tromp^Ss aur lea poihta pri.cipanx quo noJaLa^ia- .

Snt'rdnrir"'*
"

'

*"'"*^'''\*|'^']. '^^ P«»°' ^ur lequel I'a^lant doit ndceaaMrire-

*'*§

7
L arilde 638 d^ Code de PriA^ddnre. ainai 'que noua l'avo>,a dit ci-deaaua

^MS' «»

/ * t
^"- :V
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Vilaaqua

llwUllun

COVM OF gilKKN'H IIKNCri, 1871 #
e««o qua e prncWMd. «W,«o«tl«,«. lidl-^a.Uon d, ||««.abV «.
h^cl ,««„t la V.IIC „a H o.t .Uu., U ,ua «t l«.H«„,.t. «t «b„ut(«,,.u Or 'i.

Autoho «t en r;.o .nduur , -. v.. .. ,,» „•, ,, „ ,,,,.,, .,. ,„,, ^, „ .

^^^^
«^

done ,c. erreur «ravo. c.r lo Codo doVr.W,l«ro «ti«„ «,,« ...„„ei„„ „„„,„ J^tonunu ct „b.j...«,„.U. IK, p!u, j, ,,e ,H^un^ ,,«', p.^t ,,«t autre «ujot do
pluinte cette aboMoc do n,e .V la ,,h,l„ndour du ho„ Urraiu fuit u,. tort ooLid^
rablo a 1 upiM lai.t, ct vatit bomicou,, ,,!«« ,,uil „o ,^„iani«.

de rue A 81(10 ct ,„ u r«h uu ,r.,„ «,.:„ial de «,. r.iol«,w.io„. U prouvo ayaut
|..UH,,uo«.uto,m'«onc,i,umtiuu il c4 vertuiuou.o..t o„ droit do r^u«ir i^r m
L nt.md ayanl fl„„o,.ci« un iiumoublubornrfop pro<b«d^ur parWru*. IWHunt a droit d an,l,- cctte ruo, o«r 11 e.t i^vidunt .,uo cetto «tu«tion avuntuK«uL

j

.1 ei. u la.to. L appelant o«t douo a., droit do diro au «aiHi«a„t, liv«..a.oi
I unmcublo tcl c,«o vou. .no I'uvc voudu. <,u «i vo«, no pouvc. lo f«i™. «,uffr«.
...on rccour, on d.nnnution do prix. Kt I'urtiolo 708 nopourra vonir uu .ocoum
do I Inf.n..'. Hur co ix.n.t

;
«u protoolion no H',5tond pua aux tona..tn ot abouti«ant.c« « uu l,o„ d'C'tte ,Un6 Hur'trois ruoa tol qu'unnoncd ot Hur doux soulomont Ml

quohrrd, h„„„oubloen cetto cuu«o »'»Hait trouvrf oompldtomont enokv^J d.ot
uno fToimM vo,„ne, lartiolo 708 u'aurajt oortainomont pa. pu wottre I'iDtiiai
A oouvort du droit do rup,)olant do no fuiro indomniHor.
Lo J»Ko,nont do la (!our InltVicure, qui n niO A Puppolant toat droit do ao

plamdro, ne pout done Ctro conGnn,S ot dovra dun. tou« lo. oa. «tr« oa.,^ par o«
tribunal. . i^-. w

Mais nouB Ic rc^pdton^ la rrfclarantion do Tappolnht eat juato ot bien fondle
BDnMuloment pourcottc partio, n,ais pour ie tout, ot I'appelunt oat on droit
A obtonir do ojittc four un jugemont pour la aomme sua <Jt«blio $857.a8

IJon. A. A. Dorian, Q. C, followed on the aame aido.
;' ./

Bethune, Q. (7., for respondent, ar/ruod, in effect, as follows :— '

Admitting, for arRumont's sake, that the oppoaant was entitled to soinethioK,
the plaintiffoontends that the amount claimed ($1592.68) is grossTy exaggerated
On this point it is to be noted that tho total superfioics of the lot, a, adutrHted

i(65 foet by 105 foet) is 10,725 foet, and that tho measurement is not stotod to
be cither French or Euglish. ^^

Theoppasanthaa thought fit to ola^m it to be French, but it is submittad
that under the circumstances ho had no Vi^ht to assUmb it 6 beflo, in the face of
tho fact, proved by Plaintiff's witnesses Brown & Spier, that, although the front
of the lot on St. Antoino street waaonly 61 foet Fr^ir* (as contended by oppo-:
teuit). It nevertheless measured 66 foet 8 inches English, or 8 inob^« nun-e ih^
advertised.^

As matter of fact, too. Brown and Spier establish, yro«ac<«rti itdm^mtim^/

^

that the balance of th6 Tot, q/id- <fec/ji<;/i«» of Mra. Ashton'slot, measured 66 feat

V^SS ',

' A:
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8 ir.cl«« In front by Uo htt in dopth, «, (Mil.l f«<,t in .u,K,rflm.*, «, tt..i ||,«
t..t«i d«flcit. „, „.ln,rli,..^, wu« only IM' ,uimM»\ lc..t, i».i««d of 2U87 IV»l ...
pn>tend«!d by npiKwant.

Now »h.. Luii.linK- "n tKo purtof ll... lo. wcpicd by ib.u Ko.*t«n.. havo U,..,
proved t^ bo worth at lo,.«t l.KK) dollar.. If thl. »,„,mni \h> deducted (.• it of
rounw aUKl.t to bo. in ordor ^« a«c«rt..i„, in a IPKitiinMo w«y. U,e valuo of tbu
n.cro dofloU in «uporUciul fcct,^ fro.u tl... totul purohaNO moucy (W.IO0). it will
lo«»« LMOO ,« tl.„pro,K,rti«u <,f tho purcl.a.« money rcprmntlng tho n,«r« l«„d

ny i.pr««di„K thm, «:i»,)0 ov^r tho wl.olo Hui«rfloio« a. odvi^rtkod C10,7;ift
eot) it would give 31 co»t« and a |h.cti™, . f„ot, at which ruio th« .fofloit of
IftJ- fm,t would produco about «4t\0 ourronoy. i„«t««d of »i:j{»2.«H olultuod by
thf oppoBition.

\ ,
''

I li«n, M to tho proti-nnion that the #ar.t of an unopened »tM«t. wftliont , n«,mr
a. a rear boundury, gave ri«> to Hpooial Manm«o, it U Hubiuittod that the udvorti^o-
incht in no way Kuaranteos that tho pro^^irty ia boundedin roar by « .tre«t i thu
Hlreet boing referred to ua boioK merely \t,rojoeted. Moreover, It ia proved in
tho cm> that no Btroet ever exintod oTen\at the nido of Mrn. Aahton'a lot (the

'

rear boundary of the lot a« advertiH.) and, on tho eontrary, that .11 the property
.djominK, down to Uonavonture 8treot, hna Wm built upon for year..

"^
' '

The, elaim ofllOO for general danmKes w«*, of eounw, oloarly unsustainable.
It j« manifest that, even on tho prineiplo th.t oppoHant Waft legally entitled toMmethmg, ho could not, under any eireumstanW, oluirn more t.i.n .bout 1480

ourronoy. T "

m Oourt. however, hold that the oppoHant #^8 not OntiUod in law to ol.im
•nything, and the plaintiff ronpcotfully «ubmita l^o following obaorvation.. m
oonolusiTo of tho correotnoaii of that decision. \ I

At the arpumoot, the oppoeanfa ooinNolrellod Wulnly on the provision, con-
tatnod .n .rticle. 68« .„d 1687 of the Oivil Ooda of Lower Canad., which
appear in the Motion "of forced iialea.",

\
Article 1886 en.oto that, "in judirinl «,le. nnderVxccution, the buyer, in
cam of mc/to,^ may recover from the debtor the prio^ paid, Ac. ; he may aho

Si^oT""^
- <"^iW.^hohavo received it, the price. &c.^-And Article

\1687 enact. -^hat " the laat preceding article i. without prejudice to the

.. wT'iv ''!*

*i*
''"'*' *"»•«•'"'» t»'° prceculiny <;teditor, by reawn of

¥»«n«l'tio. in tbej,roceeding«, or of the .eir,jw of proberty not o,tm,ibly
" belongmg to the debtor." ; '

\irT\ \

Th^ Articles (.We reference t. authoriti4i|^rt. of CommiMioners as
regard. Mtiele. 103 and 104 of the draft oft%#^. Sale.y wore predicated

^fi3v? 't" *I?T "^ ^J'""*^'"" ««• I^^««<ruo d« l^euple, reportedm the lOtlUTo
.. L. C. Law. Rep., page 325. but the Article 708 of the Code do

Prooddur.,-VhM5h enact, that (in sherir. .ales) " the adjudipaUbn i. always
mthout any ^rranty rt. to the contents of the immovable,"_had the effect of
repealing th«| alwW proriwortf of tho Civil Code, inoBmuch a. it wa. paiiaed Ion«r •

.ubwquent to thWCivil Code, and ft. provisions are antagonistic fo tbpse of tho
ArtifliftHof thft riTll ritdw rilhid qb. A i*aftmuuu, moreover, tu thq Cuuiiiuwlpnei"*

\
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yepoH ^stablish^ that such waa injendod, as we fi^id there, th,»'t the oaHe of J>«.
jaMjnsandLaBanquedu^eupleisreferred^oasbaingconW;

'

.
Then .t .8 8ubDut*ed that, in the present case, the opposaut oannpt be 8aid t»have been eoicted from any portion of the property adjudged to him

_

Mrs. Ashton had Ijeen .n tho.oy,e« and ^,«W/. possession ol^the piece of groundm question ever since the 4th of February,- 1860, under a Talid.ti(li^ and aspleaded.and proved by plaintiflF, this piebe of ground was. during all 'the ifd
period separated froH. the lot possessed by the defendant, by vi4le and well-

t^Hm A?'; >'? rr'""^ *^ " ''"^ "''''' extended acros. ,U Mebreadth of he defoliants' lot, whichyr^Mcd on ^t. Antoi^, street and alonaif^nure^ of Mrs. Ashton's property, .kickMedp,/^!,^^^:^^
, ^^^1

he plaintifl; moreover, pleaded and moved that this adverse possession by
-Irs. Ashtoft was notorious and must huvg been kno^n to ^hiJ opposant, and that
U^posant^^so for from bein^..;.,.</ from Mr,. A.hto«'s lol^.W„„,«,4„,rf. -

wuhoutemeung an,, consukraUon iot so doing.,,fr,m./a««,i all pretension to 10ovvnerslnp^nije piece of g«,u„d in>,„esti.n,,by deed exJcfed „. tJo^O^Oc ober, IBbS before James §. Hunter, notary public ; in which deed he decla«3d
'

and acknowledged that he did hot acquire, by reason of flw) acljudieation , made '

to bim in this cause, any Yight, titl,^ intercut iohnUver, in or to the said piwe
"

o fouud,and,re>mmre,l,rclu,^„l^,aandKel^m,ki'tor
Mrs. Asbton an,/ciaun or d,.myd or right to the said pieco of groihd, or against Mrs. AshtonM hovughfhare^urpretnul to huvr,hy aasof, of the said a'i^udicatlon -

'

. ^}^,^^mm^t knew, when Ive bid 4t the sal«|^ ; that to (iould not by any
^IK>i,.ibihty be biddins for or^c^u.ri«g Mrs:-A«hton-sJot,isfiiirly to be prcLJd '

.from all the. circumstances ofthe cascythe opposatit being a'shrewd;. trader andu. to be prrsumod to J.ave bid $5,000for* property without, lodkinj.' af itj-thc
.' "'^"V 'J'f"^fP^»-?<'-"

onh6 one Tot from the other, by flain boundaries and
. espoc.lly,,y^n^sl^a,,,„dthef^toft1.^

' an entirely diffor^nt on., hui at ri.l.t angles to the omer, all patent toW oneC^.m.ni„g the property,-,!.. notn,u,, of Mr.. A.lrt^^g aJvei^ possesl^a^ow„ersh,,-the....;,..^ ,.,;.,lng Ut,cea. the di^^nd.ntjuJL oppoZtuM. was sue. that the Opposant .^A./^Wtl. Alexander "Koester, onl'of^d^dan
.<^, to b^^,n the property for thcm,~t\^^ fact of*his Vetti,,.. tho'pjan of

a, pr.m,ses.(whieh he h„^ fyled) made Withi,; two or three l.ys a^er t£tifthe fact^^f his
p:fy.„g

his purel.u.se money a.s late, as the 6th of October, JSGs'
...a long after getting ^J^lsplan mad.,-the fact that .... in hi. o,,j..:,tL he

'

.he doe^ notdcHure that the fact with regard to Mrs. Ashton's adve/so ownership'and.pos« o|ly became Vnown to him after his purchase, although ho h^ i.kep pains to aAege that the .A.V ^^...o-^^nly came to his i:;owleds^

c2^en 1^'^ 'T M
'^^J^>^'^ ^'^h the |ii,tory of the whole property^ndanis and Jlrs. ^^^^tepK set -forth in itail in his opposition -andhe fact that ^C„«.^^^

pretensions to MrS^shton% lot, in tl^ manner already indicated.
' ^

Therp w;« morjovec^^Qoreal reasoJ^j^y SoBI^^ ^^^^ , ^.

lot was included inlthc propcHy adverti.i^r-^i(> i^o-n- h,.;, ..^-...^ -.•• -
-

' ^^.*

•V,

',*;..|
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h*

rjl J •? ^ IT: /"•* '' °""'** "•''^' '^"'^«'"»'«' »«^ *hb number of feet .l^i.^ted^,^dejth which c^^^ '^-
was so .nol«dc<Jf And, on the other hund. the deacriptfoii of b«ildi«gsPJ '

'

h tt r ^T:^ Vr ""'"'* '^"- ^''^'""'"^ ''"•^ *•'« --Wo separation of .th twolo^a„d.thc.ra>ff«rehtpositl^^^^^ ""
'

M™. Ashtons lot .was not and could.not be really i,.ola<Jed iri'the lot as de«-

^
It is further respectfully subn.}tt6d, a. ™,ttcr oflaw that, even if what took

"^
'

iflacecould be construed into an eviction, - the knowledge ;hich the onlr^
'^

Zhf Z '''"^•""' '^'''''^^ "^ " ''«"'5''^*« »"«' t« «"y demand on, his *

.

^
; rll '^'"

a tbuanut^^ his pnrbha«,-Hley or a retl of^a^^^ "':
; fV

- i^r^"^" T"'"^
^"' """*'"'''=^ "'"* ^'*^»° 1501 of the Civil Code'af '

'

of pa thereof, but U ,h manifest that this Article (which, morbovcr has rcf rc^c^

H was^ contended th^ under Article- 1140, the opp(;8ant had a.rigbt to-
- '«

'"

^c. ver back on .he princlplo that he had paid in error a debt whicJ dfd no^'
Really e^^t. But If^w can it be said Acre that no deb^^xiBted,.as regards I
Z^a T" ' T

'"''""'
T"" '"P"""'^"S ''^ ^^"^"'^ «f icntenlsTT

'<x4jrTir ^' It /i M: '"^' ''"'!1""'V as to its contents. Under such a^ale.^the opp<^n.t ha^lcar|| to p^ay hi/full purcl.sc mongj,, n^toattcr

^r^^^^^^^^^^^^ prove. The .^bt then existed Sd1 in^^^-

S^^^K''; ?T''''
"'"" ?PPo»i>nf paid ins ^urcha«c m^ney, he;naubU^b^mr^I th|^ta connected with his purchase, for ha did nip..y

'

^ t'yi'«^6th-«^er,lia«t.g become «,;>,/eV«^«>« on the 24th Septemberand hanngactujflPuscd the pl.n he has fyled, a.the'g^und-work ofki^dp/o'.
Bit ion, to be made within, two or tliree days after tho sale

' 'v
^

The;plaintiff wp^d ^w lastly; ur«c that "the- op>„ant i^ in Jq^, withM
'

-y 7 g-va^.eW the t.W. It was abundantly p^^
'^8 lo| p^per ^s a«d IS worth^o„/ the buildings thereon^ f^m e5,o6o to

"

Thetamj^eficitof.oj,t^^

• •

.^ f^
whol^be ro|prtdent CDnti*Htf1^ dai.nsa codfiVm^tion, in afl' .^ects;of *he judgments complMnedjof. •

^ # ,* , -, . *^ '

'

:^ ^Wo^^<?.arl(ipi*edonT4«Sb8ide.''^ ' V ''
. '.

.tf°^-^^0r'^'''^r-^
"»"^ «<?»ft'«? to having-cnlertaiucd; a certaii^mount

'

4doubt as^
1J«

propnetyXmy disse«tii.g fr^^^^
tjbe pronounced 1^ tljp majorit;r of the Court; but as my BJii^tf DaiTMMdND
entertained a8trong'flp,p,ott6nthQ8Ub^cct. I decided to do so. ifc

- The dfe6cicBcy||n^la^d l,f was very considerable, a^ tffb fact X< tho
"^

'^M I"}

.I<
*,

gtunilff Tyan noli«^ll
t
4..;»li>ke fefenrthe-salc andJBat Efemk no Steps to

*$mcdyitis, I Ihmk, important^ " % .% *^'

'A

r-^' «(*'
^^.^:I^ :*::

A*

•v4f*.^



7:

74 COURT# QUBKN'8 BENCtI, 1871.

•nd
Hamilton,

-:^

*:;

_

It may bo said that jidanyon was also aware of the mistake before and at th|

V frmd
^' that would be ofl no conscquopce hero, in the abaeuce.o?t}

If a purchaser, under the circumstancesM this case, cannot recover, a pur /cha^r cojJd not recover, even if the fear boundary had been given as the UnUol
states of America.

, ^

'

J^"^
"^"'''"'^ ?""* ^^" '^"'"''"*^ ^^' ^^^ of Civil Procedure, referred to in

^
the judj^ent of tbe Superior- Court, does" not ^apply, and that the deed of

/ abandonment was made under reserve of all the purchaser's le^al rights
• Brbmmond, J., also dissepted, contending that the ph,perty w1«^'oi seizedand sold a& a cor^certam, the rear boundary being given as that of a^eet «o«

opened, AsweD migbt it have been given as the North Shore of, the dt Law-
rence. Ho relied on the notification given on the subject by the defendants
and. oqtfie judgment in the case of La Banque du Peuple & Desjardiiis, and v
specially thejcmarks of his Brother Badqlet in that case. T -T
Duval, ^^H. J. :-Ent§rtained no doubt that Melanvon knew perfectly wellwhat he was purchasing. If there was an error, and he wished to take advan-

tage of it. he ought to have brou'^ht an action to haveU deed set aside alto^ther.
-Oaroi«, J. :—II 8'agit d'une opposition par laquelle un adjudioataire rSclanuj

une diminution de son prix d'adjudication, pour d^faut de contenance.
'^

tette opposition est contest^e, la pretention du contestant ^tant que, d'aprds le
tmle,80usl'emp.re duquelcette cause doit se decider, ila'ya^pas de garantie

"

dai^s la vente judiciaiie, touS les immeublcs docrctds'dtant eensds vendus et-
adjug^scommo corps certains, suivant TarticleTOS du Code de Procedure D'aprds
la preuve, et aussi d'apr^s les plans produits, il est constats que la designation eon - '

" tenue dans les anuonees dtait fautive, et contenait une quantity considerable de -

tone de plus qu'il h'll>« en gtre livr^ i I'adjudicatuire opposant, puisque dans
les annonces u«,eirfplacenlent eo^tier avec 'maisoo, et autres bdti^ses appartenant
au ^ropnetairo vo.sin etuient compris, quoiqu^ ne fiisaut p.^partie de I'inimea.
bJe d^cr<3te. <

Ka cause de I'errvur pan.it resultfer do ce quo la designation de cut immeuble
m^Wa a ete prise d.i.is ur. ancieri titre qui co.hpreiiait avec celui-li I'immeuble

I
voftin qui n'en fait plus partie depuis bien longtemps.

L'etcndue de cbtto 6rrcur dtait t^llo .iii'il eUiif imponsible de ne mn s'en aper-
covoir sur chacun do ecs e.nplace.»eijt<'diftlWs. II y uvait uii^ maison et
d HUtrbs>dt.ss.strc\s di.vinctcs lo,>,e.i des autrk taudis .,uc dans les annonoeri
utio sCulc inaisoi. oV.it meruionriee, ceile sur I'iiuLeuble des deiendeur's \\

• Cette cneur etait d'autant plu.s iucile i decofrir pour I'adjudiciUaire' qu'il
est on preuve (,u il d«vmt con,, .ftre Iqs doux euniueemeut., aup,^s loa relations
quiluvaiteu avec les occupants. , ,T' ^ '

^autre fiiit a noter egalcbent otabli ^ar la prjitvei ^i'^fc qtte Smicublo li^
au dit adjudicit.ii're suns l'e.a,.i,«.M„ont du voi.iW /jt^il pretend lui avoir ete

nf-

-vlj"?'
'^-"' "^P^'-:*"'-'»^"'« bo,ucoup plus^iuc 1. somme i laq^ellc il lui

,

ft^"-'--
<^tj,adju^'e, do sone ,,u'.l se trouVe avoir o„c.>re fait ui. excollo,it marcUo, comme

,^
.1 a reco.uu par un cortun =,etO i^ut av.c h p^Vi'Jt'ire voisin.'daus lequel il'

'

. adeclare^iuo. CH. vertu de .o„ adiuliogti.... .1 nav.,t .mc^nO^it ou pretentioi>: ^
pur 6ii imiiiBiibilu du voiaiir

1 >
f* .

• . V
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L opposant nc pout done, sous les circonstancos, ayoir dtd induit en orreur par i""«n?o«
les aftnoncc,,iI a eu tout co quo raisonnableraenfcU avait droit do oroiro avoir »^.S3lt».

'

a«het«S, etau88i«>urpIu8quclavaIeurdola^omnie<p'ilapay<Jc C »1

Le jugcmentaontest appol (Boaudry, J.,) a renvojd I'oppositi'on do I'appelrfnt v"
ddcIarantquM nW droit A auounc diminution do pri,. mairpoii/nn autre
mot.f savoir que le» vontea judiolaires depuis lo Codftne comportent au«une
gurant.c (art. 675, et 708 du C,P. C,)do mo,,uro, et qUefcs immcAles «rdj«gd«: ,

le sent comme corps certains nonobstant touto mention de mesuro
Ce motif est dnonc^ en propres termes dans lo jugemen.t (Fatotum Tut. p. 3) et .. - ,

rl['lV"«o^Si'
'^^ ^- ^' ^- ^^ ^^^'

^^-P"'
'^'•^'""t au, articles du mLe '

Code687, 688, 707, 708, d^lare que les conditions desvontes}udiciair;s8ert)nt-
^eelles dnonc^es en ces articles, tesquellos seront publides et insdr^ dins les
annoncesqueferaleShdrif des ditesventes; or duns aucun do ces articles il
D est ordonifid quo lo Shdrifdonnera dans 8c3 annonoes. I'dtendue et la quantftd He

'

terrain que oontient rimmeuble saisio et annonc^o en vente, et les articles 707
708 disen

t positivcment que I'adjudioataife prend- I'immetible dans I'etat o4 il eit

'

lors de 1 adjudication (art. 707) et que I'adjudication est toujours sans garantie
quant a la contenance de I'immeuble (art. 708). Par ces -dispositions prises
e^isembles Ion voit quer^ .contonance dfe I'immeuble n'est pomr rien dans }eij

ventes judieiaifes
;
que le "devoir du Sharif est d'ittdiquer I'immeuble/saisie tfuan't

Asa situatioii, ses voisins tenants et aboutissants, de manidre k ce.qu»on ne pdisse
pas s'y mdprendre., ,Cette indication une f6is Elite et public, o^estA 4ux qtii

'

d&irent serendre adjudicataires H voir quelle esfl'dtendue et si, quaiit i oe^'im.
meuble leur convient. „/. °

: . ' ^1-^1' * '-

^
L^.rticIc 708 cit6 pliM fiaot me pigNlft cotiveiiable e^^^^^

ilayenir »es nopbr^u^ ai|ioult6! et jes ri^^atlons mal fond^st^avaieB ,

"

.heu ci^devant, fondtf^ssur'd* ddfauts d^coptenance que les wfj^ SatairesXn
naissaient fort bien lorsqu'ils so faisaient adj,^er ISmmeubie saiA/e, mail dqnt
cepcndant xh se prdvalaient ensuite pourvcndre, auprdjudice des c^daneierVplnV
avant»ge«x,- un marchd qui I'^tait diSjA beaucoup. Au reste cat article 708, mste
ou non

,
est clair et prdcis

; il n'est pas susceptible de deux interprdtatio^^^lSbit
6tre suvret par suite la diminution d&prk datis notre espdce et a&tresae^bjes
doit 6tre rqfusee i I'adjudicatairc. • 1 ,

- ~
: L'on a pr^tcndu quo cet article du C. P. C, 708, qui abjiHllJ gs^ntie en fait
devcntejudiciaire, 'qijant a la contenancc, dtait en eorttradtc]ion;aveo I'm^oIc
1586 du Code Civil qui dit que dans les veptckjudiciaircafeurViJj'oution, KJhe-
teur au cas d'tfviction pent rccouvrir du'dabiteur le prix qu'il a payd-aWlesi

^
iiitdrots, etc., et a^ssi recoiivrir ce pris des cr<5anciefs qui r,ont touchd, quecett/"
cpntradiotion a I'effet d'empOcher l»application"de l»article 708, da c!lP..C., qti#

^q;est I'articlo 1586 quj^doit gouiTerner dans I'espice, et qud partant repposant a
«foitikdimin,ution«'qtfjl r«<claniei -• *

j^'«" r!^PO«d i cette pl-dtenti_oo-6n diPant d'abord <^u'il n'y a pas docoontradic4\
flonentrc leg deux Co4e«J; qu« I'un. savoir I'art. 1586 du C. C^'s'appliqiie atf c*
dIMIion fotale 4 K<ivellc I'jidjudicataire pout 6tre cxposd,- dans ce «as il est

^

juste qu'on lui-remctxc son prix poisqu'il n'a r}cn, il fant quc"celui ouicux qui

m

,--K
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illH
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•\

':^-

K^-Ve-

A^ (I

;il7.

garde centre cottp ^|i«tlc^ totalT .En<i« contcnaiont du moina gan.ntio,q««

Larfcle 708 dtt C P. ayi^ofitrairo, ^'ajpliqao au ea« o^ il y, deficit, ddfautae contcnanco soulemont. \
\

,"
,

^,;IX.ns cocas, il rostc toujaulqiielqucchol A l^dludbaidro, atcW ordiaalft*.'mont au«si la plus grando partL qui Jui rcstcl >

'^ ««».»»«».

t'^mil^ ""^r
'^

'^'^V""''
'"

^^T^' 1^ ^«-atsV «bJuti«««,ts;ou
10 nunuTO deyi'imnieuble. V V ,

' ' .
- - >

> liillSv^^T^"'^''"*'^rn^ ^alour de
- Jiu»UfeubIcqu;ilach6todansecc:r\^^^

.

;<J %t Pl^P cat 9a faute, et il y AflicaVil n'y\tioht'pas.

r;^l^f? ?i^t'° '^'''''rT
V'i JovraLtW.va.;>i, Aifqu'il est .Z.qjicntiil autre^(,^«yra.t Otro rosi.rdeL,«,«o ay;ml Ldifie Ic pro" ior, ct c'cst le

,

rosultutdneorc d^5iij^ser,ul^.ppl l1,,deunI'qu^4ek.ao.
^

'

Jour tQutosoci^raisoi^quiserdaufskta doux prkmitforis: lo. L>po>.ant'

Sutlh"' :^^'"" '" '^''i^^-qu-ilXraitpaaotqulrSSpo;^
%ait,a^oirlaqaiuntUc'Jctemunpoltoe aWaniKniccs^^

*

.,;^^";"'J'^^"'^''"''"^''^-J'^''^»««0''''4'uc.,il nyiaueuuegaranhie^ocoo- »
tenanco en fait dc ventcfe judiciairos: \ . » \ '

'
.
™'":^^''^;-^I^''"nV«n l>««ainc adjadicaVairc by Sherilr-s dccrct of the fblloTT^

fi f

property which was adjudgedjto hi.u uponL conditions in s>,*i

ofSfoi ."t "l-"r
"'•'""''" -"^itiU/ono

oC which was the ^ih art. -

.

^

of that code
'

ho ad3ud.cat.0u is always witllput ^^mnty Ws to the- con tents "of^.nmoveable/ and thereupon paid hi. adjuxli a# )^l6^ oLsOoi. Z ilmayeable adjudged was as foirows— ^'^r'
.'

\
,/"'^"°*.

t' • . . . . .'.^i . . „ \ ' a

Montreal/

in depth,

'
.*«;";, Tho„n.sWobb.srepreseutingo„oPupuis, with'^a l.ouse,lhoprouthou8es

'

;
- ^nd other bu.^d,n^,s,hereo„ erected." The Sheriff returned his le Lnd Melancr

.
^.e adjud^ata.re, forthwith. andbeH..^ repoft of distribution. les%o^^J2
^^ i>lcd^^oppos.t.o..,elai.iiih.a reduction to be Returned to hinTLm thte price

-
M^ntSn s, a„d^,« thecontont^of tl. advertiseu^ent weredin.Lshed b/l^
emp^acc,uent wh.ch beo„,.d^ ^ hton, which fornaed paft^of t^l.e adjudged

, .
Handbe,ngone-th,rdofit.superfi.ial>ntents. It i. un^ees^ar^to J d^n

-f
' ?/ '^-^«t'»W.shed that her "emplaeenieut was enclosed' and separaledW and^.ed no.pa. of the .Id i.n.ovable, ..d Mel^<.n.in.hi. .ril^

doolarei>.uf hia
•' ^- .

— ^""'^^"""^'JmitfU'on. in ms optpaltinn.
i.o..nlu^duiig«.lhUl it was, loryea.-s beforoiudat theffit 2 ^i

•k" .It. V -4 -
'•"

W'<5^V

s= v^im, tbat-

tqnUoo. ,-:M
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i^OURf^ OF QUEENS liENCH, 1871.* Tvr

cause;

re

defi'

-'4

'JX? Tl
"" ^'^'P^^-'^^P-bHoly and p^ccably, that is, since 1860 ; and heknew that tfce sale would not include her ^.r^rty, whilst at tl.esan.e time he was

cS-iT. .^.•'".'^'** k„ow,th(V%il condition under which he pur-

-fhTr;^- r
""*''\¥^"'^"'g »««>« W« Purchase with full knowledge of what

^aJud.cat.on would convey to him, and, acquiescing in the condition and its^

dl^^t f2 rif^'^']^^^-^'
''«" kno*in-g what he acquired. Had he boiLd^sahsfied w.th Hb purchase and with tha deficiency ipcantents which he knW

would be conveyed tohin., be had the privilege by the Code ,ccorded to purch

80 muchfrom the description given (rf- it in Ao -minutes of seizure that it istobepresumedthepurch^er would n<rthavfebo(igrt,hAd4.ebeenaware>thediC
.'Now, Maaneo„.the adiudicataire.. has neither vacated his^iTjudieadon^n".

:;^:"*^f
^"^ J'^P-^Vf'/'^'^the know the Material deficiency from his pu chase

I StM.^"'.l ''"''* '"* ""''^'^ P'^^'«"«'y' ^'^«^" -»•-' time he .

d«5lares |hdt M^s. A^Uon was the public and peaceable proprietor and possessor of
thec,pplace.^entwl«chcoasUtutesthe«fieie„eyforwhicLewouldnotI

STh f'
his pu«,ba,e, but for which m demc^ds to be J>aid ba k ole- ,thud of h»^ purchase morioy'v^luntaril^ paid By hiinwithoutobject^^^ Itisplain

Z\lU"u '"\^ ""^'1"'"*'^^' ^^^ «hei„.ovable,' well known toL,
.

with^h^ bmldtngs-thcreon. *hc lot ho puroha/d^ bad on it a house, sh#out:
houses and^ot^r-buildi,s^ >hilst.ho ^life. the Ashtoa erLtlSt
^,

havfig adw.lhn..l,ouseayd depcndenete's tfcon. The difference between tie

' Id f^f'^f ?.' TT "' ^' Mlkftef were distinctly and publicly sepa-

^^ITuTf "^^'-M'"^
the.purehaseLd not been a sLlffi adjudfca L -

.^h^ch xekdcd wa.rranty
ri^^ Jd been aeontracfual sale, with exdu-mn warranty of contfcnt., the I5l0 L. of thb Cod'e Pivil would stiH boagau. luu^ We t/a.t article is" excc/tional in it. terms,",nd its protctior

f"r: 7^^.'"" decs n«t uvaH, if theitenew at-the tiL of the sale, thed n|,.. of eviction orl\arf bought at his ^n risk. IJoth of these eWtion^i^
to t^o appelant a he time of fe^ udjJieatioa and'pur.hase, and thfe 1512?rt^
ef die Lode C...I isth^ same where„ Lrrant^ wa« aetuall^stipulatcd, but the

-

Pf ^•IetI„„^^.k^o„^ to the^ilyer. -The language of all.the article's has: .

Jo a certain det*rt„,natc ini^ovable thing purcliased. for which afixe'd
'

montio..^t 2^r paif without /ega,d to quantit^for measurement, whetW

ZSL not ho prlvilcgeof/ vacation or abandonment attaching to.the"'"^t^s a wholes and to the kce as a whole. Here the purcha^ was of
'

a^in^^^t of land .„d J of its si^rfieial contents Xlf^K''-apply to the buildings erected «p4 it and which went witli iti 1
^

Burl^,sartideM|40, 150 ,et IsSeduCodeCivil, tl,e price, being tnthrst^ir, '
^

. .

i^^HtiOn.
.
The^tpia la^jin tl^ code chapt,r-on 'ContractUuli4s..A8 ;^ards the;

'

• r

?*



k

w

•A
^

•^

78

,y 'C'\,v-.

:%:-

COUKT OF QUKENH BENCH, 1871.

•Sol ZZ l^tri'^'"""
*'". '"*'" '"""' ^ ''*'"^'°""*' «• ^f

^'"^ P"-iWe from theextent of ho defictency, the* the 1502 artiolo, im a corolhirv to tho iSflt

1 \i

rules eantulnml i„ .1.- 4

'".•"" •"—-" •""- anu i.iiu, and pmvides that the

f.!,! fr ' " V " '"'* P'""*'"*^'""' ""^^''''« J« "«t «PPly. when it oppcon.ftou. the dcscypuonof thou„n,ov.blo„„d tho tern., of co.ltnfct, that LTCa ccrt«.„ doter-ninate thin,, ^Uhoat ro^^ard to rt.o quantity by .«ea«« o nwhot or «uclr c,ua„t ty> n.e„tiot,od or not. The thin« nold horo^a a ot of a dwUhhousc,^.op, thenH>Mc.,a.d the ,enu« of the sale were a pro«, pn'co for

/

i\

i> -

iffirm the old hw pnnoiplo. ,«<.,.„, emptor, accompanying it with
opm.c,pK,,f b.nd.n„.,„t. Moreover, these arti«ka„r; nlfWji-
l^nff.j«aes. winch lur immovables arc alwa> without ^arra,!^

aZr ''='•«' «!«>» i«* <>f »o avail, «,nd is u.oroovcr controHod ,^.

SST ^'^'=^f«^•^r^^
'*•"* "'^" ^'^^ isnoranco of the purohi«er %

'^^rr ^" !° '^" '•*^'^ '''•»'°'" '»»''*''> Fovides that in judicia ^

^r^T '"
r^1.-^«!»-'"l«y rccp.^r.from tL UrUor the price ^d

^. 0^^ ftwa tho creditor the price recdved by him, these are pMnly^Ieexceunon dobtor and croditor. „»„• distribution of the price byjudSf hut

rhii:rr:TM
*''%''p'-'»'- »'''<^^.^^-" »o di«tributio„Trboride

^Z^!T irtr"'-";
''""' ''''^^ '''' '^' ''' ^t« oontractual warranty u,^aWundor th. 15^8 article i« eontrollod by tbfi 1510 and that the XmJ^^.ke manner <.ohtrolfcd by the 1591 article. Morciver. it has b«,n shown

hatcootractual sales with warrantyare .ot Sheriffs saiJ wth^urlrtl

.
k^owMge ofthe du„.^r«f eviction, i„ other word.^ his buying athisown r^sk

. o^.dcs and rejects such a eh.im as contained in his oppositio; in thisoas^^ [

purohVise, of tl«> eviction t,. which he knew he must be exposed in making bispurchase If appellant h,8 a rightftxHemand against the seizing creditor on amount
„

.

of .rregulan les .n h.s seizure, he must adopt some other recourse, and oanndt
t.

ucoeed mthts nuhrect proceeding; which,-, mo^over, has not "been pkaded and
'

2^Z S f 'I 'Tr^' "?'^- '^'^•^ ''''''^ '^''^^ by the code h«a
' Er' ? ri\'^"

"''* jurisprudenqo of the y.*i«/<, „».W., applied/^
8l^anrssalesforde6c.encyof«>nteAts,„nde8tabUshedther«leofc.^^^^^^^^

. M>s.«ad of a..at .e.uUtor ftr subb sales, ip subs^nce enforcing the ralinTof

f.«'«;«»*e«t«oHhcunmovaWeorthingsold.Forallthesereason8theat,pellant's

wrtlk costs of both Courts in favour of the respondent. -

' JMUJArchun.l..utt, for appcHnnts.''"''^""'"''''^'''"''"^^^'''^''^''"^-**-
' Jton, A. A..DtmoH,Q.C., HOURS i.

"

;

'

,
iltm:h»u Bi'thvm: Q.C.Jor n.'<*poail:'iita

'

_ V s.i».».) ^ , •.,,.„. ^^ ^^- \. " ^ J. ..-, -.,..:

J ,
"'. ''•'

i
' Si •

"- ,..,,.- '..
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COUR StiPEimomiB, 1870.

Montreal, 30 novemrre isvo.

Conim B|,UTMBL()T, J.

iVq. UJH.

4//uri/ VS. Uenuil.

lo?t»t,„R, KxCEPTIOH I'KIIB».,.T0,.,8 ,v DroiT .T*l»rOBi,HH.

1.

dro.t temporwre soit d^boutdo av^c depcns.
^'^w^ion Pd,e„,pto,re en,

Les parties inscrivent en droit.
^

..

Z/ci/e//e/«Mi7/e.pour )e ddfendcur: Lo moven eninJnv.^ w r >» tfi..^
'

^mo p., ,, .„j„ a.... K,«p«„ diu..i.nr:™s„^:;;sfr:::
Exeeption-Pdremptoire en droit- temporairo. ^ "PPJQyeqtffecooime

Cette distinction am faite par les auteurs. \
''

' **

Voir lea paroles du Juge Sewell dans la oaJse de Forbes vs Atkin«,„ ao
«.i.adte8 de la brochnr^ intitulde

:
'< C«ees argued and de^^rmintdtr'r ' I

King's Bench, &o. I8IO:" Pake's Reports. Cmd 0^1^.!^ .,'
^""'* '*^'

p. 162. Part. L Uv. Ill, tit. 9, note 2
^"' ^""^'^'^'''•''

*• "'

Duranton-oitd dans Carr<? et Chauveau, /oco citoto. ,/
D'apr<V8 ces prin<5ipe8,>il est dvident que le moyen iWloyd nar 1« Asa. ^

i

bit!

C' '•!

-^

.... .f^ V
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COU»t 0* <ltJEBir8 flKNCH. 1871.

Vluebard 01 «1

. mil
umt.

Ba offot, led^fon^ur nVdbrtiando |hu ud d«ilai avant de rdpondr« & I'aetion
;

mfiii i| pretend <jn'il n'y a piw encore ouverturo ii I'aotion du dotnandeur, quo
CcHo-oi n'eat paa cmjoro K'ciiuo «t qu'elle no lb sera pas tant que lo domaadour
n'as^ra pa« pay"^ U peine utipul^e «H^compromi8.

Ainai jujj^s' dans la ea,u«J do Trcmblay vh. Treuiblay, 3 L. ' C. Roports, p. 482.
Dunn cdtte eaufie. qD9!(}tt« le^ rapport no I'iodiqutf piw, o'cat par Wxooption P< -

ren.ptoiro on droit tcnipowiiA quo Jo d^Jfondcur a fait taloir lo moycn resultant
flit non-'pttienicnt de b .peine.

' MouMMeaif pour 4e Klemandour : L? liidyeo invof|u<< par la dito Kxooption
iVfowptoiro n'est que susponsif. 'Kn lo gupposant fondd, lo domandour pout
;toiijour8 corttinu^ son actipn en Mpmmt au f,'reffo la somino do $100. pour lo

•di'lcnd^ar. Coiui-ci uurait da proc(5tlor pjjr Kxooption dilatoiro ct concluro on
ddflfiontrant t|u,o lo domandour i'ut d(5olar«5 non rccuvablo H continuer sun aotion

_et Itti ijon tcnu^»«l'y r(5pondlro, taat qju'il n'tturait pas payd ou <i<5jpos<S la dite
»omn»c do-SJOO. -^

*
.

^/ PbRcubiam: LExcoption Pdremptoirc en droit toniporairo produito'par lu

di'fondour lest la vfdo niinicre dont colui-oi dovait inva^ucr lo moyore qui on fait.

bibiiso. Cost ainsi qu'on I'a toujours compris, et lojuVoment prdnoncd par los

ju'^m Bowfn, iMorcditli fit Caroij, dans la oauso do Troiiblay va. Trcmblay, s'ap-

pHljuc parfaitcment au ca.s actucl. L'Exccption Peremptoiro en droit temporairo .

dcvra*«lqnp Tester dana lo- dossier poiir valoir CO ffuo do d^t.

..P
_

,„ : Rcponse en droit renVoydo ttvec d<5pon8.

tkBetlffcinUe # 7'tf/(/eow; avocats du di'fendeur.

. (K. Lkf. DSB.] t.

pi

i-

f !

*%S:

^:{ «.COCRT OF QUEEN'S BENCH, 1871.
*

' • .

-
. # MONTREAL, 9TII MARCH, "1871. > •. '^

V'M'iim Duval, Ch. J., Car6n,' J., Dhummond, J?, BAoanE?, J., Monk, J^

lilHiuhuid A- af., Ajtjx Hants, and Miller, Respondent. j

Hbld—That an «pp«il does not Ue from a juUrfmentor order of a ju»te<' given In vacation, •ppointiM

L .-_ :_ .- ^- : \.y.' r .- •> 6'.,, -._,--:. - ,-

•DcTAL, C. J.—This, an application to be allowed tio appeal fromTan order
given by a judge in v.ication-;apiioiriting a s^qUfkre, As I ment|4ed when
the case was argued, the Statute, tjnd also the Code, give a right of appeal froa
a judgment of th? "f?uperior Court, but not from an orderdf a judge in vaoation."

There is an exception in tlife ciisc of q/^jtas, but the'reaaonVor this is oBviqus
the ctijuas restricts the liljertyj^ the dofi^ndafft. ^Tltft rule must, therefore, be
dismi.ssed with co»^8..^;'. -j;^".**'' ^^ •;. ' ;;^^ ^^ ^

.Mtrtjpa for" a|)peij rejected. —--

Mtchie, Morris '^fi^^^^r apjmHaffts
^ .

Darimi, DorioifA- Ckofj-im', for »c^n|<jBi
,;

• »
ysT i

'•,,'
^fu-i**'

L^ei.

•'•I '", / '
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8UPEKI0R COURT, ism.
«'

^1supEuion cou]

>
In Ukvibw.

*
.

MONTREAL, 31«T OCTOBER, isn. •

Voratn MpN„«tKT, J, Mackav, J, Toukanc., J.

, No. .W. . /

^«y V8. Jinfilf.

^
n.8 ao^j^rfirrta tW Superior Court aitting in he District nf Oh

»1»1,7^. "lie defendant nlMdod to u,;, ',:.„ ,.V, . "" """«. 1««H,

6f the indebtedness of the defendant (1)

"'°"^<""-fis sufficient e^O
* Th« defendant contended, in reference to the law nt^n^fiL^ ^ • j «%

• previous to our Statute C S L C T„^ 2^^''
''^J''^'^^ i''^S«^<^''^, 4

Jee^^Uudg„enb,e.deredo..„f Lowe, Cn^i.lH';,^ ""f .

,

Oca: Stat. L. 0. sep.^j Oh



I.

iW- 6i

•'.•;^i^i '>

HUPEbMr court, 1870."
•4v"

ZMr.ue«com.P«n'«l'jr thoRiyinjj of H«juriqrn>rnbo o»wt« of ihe ouiuiuiMton rodiiii^
qbtain tho°j)roof of sJili'Sotmiuoiit, jfotturt. lift, II^C. P. " \jLpr
^

F/om thottbovo' ft ^.m Id appear Ahiit all ju(Jninoht» rendered out of^owcr
Canadii are in tlio Rauio oatog.)ry,/iio criieptioh b«in« muJo in favor of tbbiio of
Ontario, th^t they are n^t rhmfjuijiv. llw dofonJant ooiitond(?d that,, inulnucli

• .18 tho CoJo liuH omitted tiio'Olily laws paaiwd in (Xanadu on this Bubjcot, it iSloft
to Uw ordinunoo of H52B, and tho iimns therooo, to dooido the qucmtion. iho
plaintiff wti« bound to provo tlio affirmation of tho i^uo^'taiHod, ov^n unflor t\o
Se.»tw«t', and, ifrepealed, ho vJai bound a/ortiuri to [irovo the'same. \
Vm Cum AM. -Tho extnnplification of tlie C'urloton Jtidgniou* ifl irronular oh tlifl\

'faco of it. It BujM thdt defendant wua a HntiHh itubjwt (.ut of tho juri8dioti..u \

' nn4 vtM to bo Huuuuoned in a partioulur wiy, butdod» imt Hay that ho was ho'

summoned, or even Hummonod at all. There i3f noihinj^' to Hhow, that thV
note was made in Ontario, and defendanji denies that ho over made the note a't

alt. .Kffv'ct Qan only bo jjfiven to foreij,'iyjudt;montH when thoy arc good on the
fiico of them. See tlie Duehess of KinMon'a caHo, iu.:Smith'a Loading CilseH ,*

W'lioro this iti fully discuHMod. / ,

'
"

*

'

Tho Court, considering t!»at there iJuo evidence that tho defendftnV Aras evor
pcrvcd jvith any writ of Bummotfs muU out of tho County Court of tho County
tf Carleton in tlie Provinoc of Outari6 ; ^ '

Considering further, that 'there is/no juridical evidciico that the defendant Is
lebted to piainlitr. ua faiWi& u^^oteuJmlmul •!.,.» »i.-.,» :. >„ * _^

•^

-^l

indebted to piaintifr, ua

tho judgment

Alihott, attorijipy f<Lj—

.

Pi'rkint, Munk A- Fori

(P.tt.L.)

yotonded,and that there is ' error * rdversos

rneys for defendimt

Action disinigfled 1)

^'

SU1;K11IuU COURT, 1870,

MON'TREAL, 31st DKCEMBEK, 1870.

C%m»i%()RHANOE, J. \

«o. 887. ,<>^.,
'

. \

.V'ltfhe/i-s vs. The Northern Ass^nct Company. \

HELO-That wlioo the pUntlff In IiIh oa-o in chl.if h«8 Mduood evidence to ropol^l.c ea«o of tba
dcfeuaaut iis dl««<o-ed iu his plea, he eannot adduce evidence of the «amo kind in rebuttal.

TliiH was a mo/on by defendant, to revise a ruling at Enqiiete which rejected
an objection by^cfendant, to tlje examination by plaintiff, ofa witness in rebuttal,
with regard to/matters that he had already gone into in bis evidence in chief;
the plaintiffln his case in chief having gone into evidence generally to repel thi
case of theydefendant as disclosed in his plea.

Pia CifiiiAM
: ~ " Considering that tho plaintiff, before he ofoBod his case.

8. 13'L.O. J.
rii. C. Rep., p, 237. 5 L. C. Rop. p. 431. 8 L. C. Jurist, p. 196

, p. 224.

.u

^v-^ :-.-

r::<.

r

illMi :-Tliat

/

"
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r.

Vr^4^ xJriM.
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SUPKHIOR ( 0|'.HTt 1871.
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84 SrPERlOR COURT, 1871.

Pbr cdriam.—Tho defendant Archambiiult was oondomned by the Supcrioc
Th« Mayor rial.
orHontraal, ~ —.»»,.....«« uj, w.o oujjonoc

scutt ; t ,i: [;.<*""' Montreal, to pay plaintiff £7, lOd. as damage for having illCgajly arreatod-
him, Archapbault not having at the time any official character. The appeal is
from this judgment

;
but tho Court of Review confirms it with costs—holding

.- - that a privdto person, neither a constabro nor a peace officer," is not entitled to

,

servo, warrants of arrest, and is liable in dainayes although having a warrant.

,' «:

..\

.
Judgment confirmed.

i/orwn, Dorion ,(: GeoffHon, attorneys for plaintiff. /
Oartier, Pominvlllc «t- Zfc!/*>«rK(ey,' attorneys for defe/dant
(P.B.L.)

•' T

*

-->>

•k

c
"m

SUPERIOR COURT.

'^: MONTREAL, .30th NOVE.MBBR 1871. •

6'ony» Berthelot, J.

No. 260.
"' j^ '

.

'

The Mayor, AUcimaiii: Citizens of tint City o/ Montreal vs. Smtt d- al.

IlKCD.- That the proprietor ofasseswl property situated in the City of Jlontrcal, will tKj'oondomn'ed
» to pay ten per cent Increajii) for non-payment of arrears of ta.xM, In terms of act U »nd

15 Vio.xli. 128. ~--^^ ^

The defendants being in arrcar of taxes and assessments for several yiars pasK
upon certain real estate, situated irt the city of xMontreal, were sued before the

^
Superior Court for tho district of Montreal, for tho recovery of said arrears and

'

" for ten per cent iucreaae for non payment according to tho act, U'and 15 Vict
ch. 128. . "

,

The defendants contested the action. After proof made by^he parties respect-
ively, and the hearing upon the merits of the ca.se, tho foliowing-iudgment was
rend€sred: -.

"^'

" La Cour considerant que les demandeurs n'ont ^taWi leur demttndo
•'sur leur prdsente action que pour lo montant ci-apr^s adjug^, condamne les
" d^fenderesses conjq^t^ment^elr^^idairementil payer aux demandeurs la somme
" do $528.65, dtant la balance^isur plus fort montant pour taxes et cotisations
" imposdes suivant la loi et les rciglcments de la dite Corporation sur
*' immeubles situcSs, Rues, etc., etc., de cette ville, pour les anndes Asouldes
" de 1852 ^ 1870, dix par cent pour arrdrages de taxe* et intdr6ts"et
" pour autres taxes, tel et ainsi qu'il appett au long et en detail k I'dtat ou
''compte produit par les dits demandeurs; avec intdrSt sur icelle de $452,384
" compter <^u 2 Pdvrier 1871<dusqu'au paioment, et l«s ddpens. Et la Cour
"ddboute les demandeurs du su^lus de leur demande et action."

tiny & Devlin, attorneys for plaintiffs.
" *

• ^eWanc, ta««((y <fc Zaco«<f, attorneys for defendants.

(r.B. L.) ' *^~

*ss^
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PRIVlf COUNCIL, 1872*

•V
OSBORNE, 6tn FEBRUARY,' 1872.

Coram The QnKE.'fi Most Excellent Majesty, Lobo PaEs,i,ENi. Ma.
StcBETART Bruce, Earl of Kimbebley, Sib James

Weir Hoqq, Bart., Lord Chamberlain,

.-L: .—^ M r, ODft BuasELL . -s— -^7-

WardVe, Appdlant, and Bcthune,Respondimt.
, -.

the^oll on which H.oy a«, buiU ^n^ ? .. J. .
""''""«''"•'"«'? Of the foundation. ,«i of

rorllTo'' "T^"'
*";!"" " ^"'^S'"'"' '''"^«'*^ ^y t''^ Oourtof Queen's Bench

." (hram: . \

Sir James W. Colville. ^ \

^^ o« JosfPH Napieb. \

Sib John^TDABT.
Sib Montaqub Smith.

«r 1^
Ptt » the «.. »fe.toJ for th. proposed Crthed™!, for tto p„™«of testing the oharaoter and Itoess of the soil Th. ok™™L .i- t

^^
,
?nifcd by Mr. Will., «>d paid b, ,ho Z1.I ^ - ° ''°*""

«stra^^at^fSoi:°z.tr;^ait;t:-.^r^^^^

.,->

i^„

•'1
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iMcssrf. Browr^und Watson Imvin-^ nindu a tender, which was nccoptod, for

the execution of lh6 work oflhc foil ii.Jat ion, n foriniil n,'roainunt w is/fntorud into

and duly executed on the 7th of July, 18.)(5, by Brown and Watson, and also

by tlio lespDndont. ItXwas nj^roeJ that the work was to bj done acoordin;; to

tlio pluiH or drawing's thereof luide by Mr. Wills, and in strict coaformity
with the spioifieations tUorftunto annexed and mad; part of tlie contract.

The document contii|ung\|ie.sc was lio«u,l, " Spuoiliu.itions of excavators' and
masons' work required' to ba\do:io, and njitorials furnished, for the founda-
tlon wa lla of Christ Church d^hijJr4l,_,Maiit«4r »«wFditt*^to pirn* pniparcd^-

"TT
by tho late Frank Wills, arohft;j'ct." it "was sHgijod by Thoniis S. Scott,

arel»itcct, and b6.'irsdato in May, IsiT.

The work so niidcrtakcn was compVod by Brown and Watson, in accordance

with tlieir contract, and was delivcrcdxup to tho Committee, who ai^ciitcJ and
paid for it. Tho Conimittuo next proceeded t,o advertise for tenders, " for tho

erection of the C.itliodnl," and announeelXthit plans anl spjcilijitions coildb]
,8ccn at Mr.'ScStt's office. It was set forth In one of these—" Tho whole work
executed on area floor tn bo taken as it 8tands\and allowed -for."

Tiie tender sent in by the appellant was as fiHlows : \

" I will uiidertike to provide all I.ibour and\uiiteriak required, and build

Christ Church Caiiiodral aecordini^ to the drjuvfrf^s J»nd spisciliijation supplied by

your architect (Mr. Scott) foryf(),0(iO/. The above ainount inC^Jcs work already

done in fiundation.s, which I v^ilue at 1,750/. Also fof (illin^t^up and mikin.;

good ground round buildin;^ t> the level ^ivon, and'levjllnur tjrouad in blisjuunM

Btory as desorib.'d, e.^tiili ited at 2.10/. Tho waste in conVerting Qaen stoao, I

calculatjB at J-^^. or 1-lJ percent. ^ \. \

J^P (.Signed,)
*

••^W. WAp.LB.'^'

This tcnckiPBi^ated 29th July, 1857, and was accepted on tlio 5ih >^ui;u3t,

subject to Certain inodifi -ations; and, on the 15th August, 185r\tho final con-

tract for tJia building of tho Cathedral was duly^^cxecutoJ by the appellant and

the responde^. Thc'fornier undertook to execute in a propar, subst^tial, and,

trju^orkmanlike manner, and of the best and most approved iqatorials etf their

severar kinds, "N(he whole and every part of tho works required to bovdone,

and requisite and necessary to bo dtnc, in erecting, building and.-compMing
the Christ Church GUthodral, to^ be erected on a lot of ground situate and

being at tho corner oX^St. Catherine Strcot^ Union Avenue, and Universit

Street, in tho said city\of Montreal, according to the plans or drawings

thereof, numbered respectively from number 1 to 35 inclusiv^made by Thomas

8. Scott, Esq., architect, and\ii strict conformity, with the sj^cifioations there-

nnto annexed, and forming part and paroel of the {irosent contract, and also ia

conformity with such dcscriptio)|s Und details as may bo furnished to tho

said contractor during the progrcai. of the works by the arohitqct."

The next clause in the contract^rovidcd that the- worker ^;thereby under-

taken should be commenced, prosecuted, and 'completed under tke superio-

tendcnce of the said TBbmas S. ScottXand to his ^tire approval. It was

also provided that, from the commencement of the said works until their

final completion, delivery and acceptance, tb^ care of thOyBame,' and whatever
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howsoever. And in feosn nf H.,, iib« • '\»?V "^^" '" ""^ ^l""""'"

*t a 1 ,

"
"^^ "' "'° ''''<' occurring during the pro-rcss of or »mr«rAtho fi.u.1. completion, delivery and aec.ptancoof tU^ sM^ZtulJil^..^nr^or should, and ho did tlierehy cnglgo to rep.i ; e;; rehire"

Tho appoiUnt proceeded to exbcuto the worics in strict conrormitv with th«

to h,m The pmicalar, of .his de».„d .ro .,.u^ i. uj ApJSi. ^ 53°

.4 SrHri" r T 'T- """* '"""""MP *P«S fc^^<l

<«h. c». ... *.. .„ r„„ii .„ hiXTS::. ;rrstruot. The doreadaol d»pu.e<l the Ikbilit, f„, J.maB6a in resneol „f ill

a^ementof theaccgant between him nn/f^ « *
r*""' "* •"'"^*' ^'^^

and
BHhua.

9

» >

>

jrhcraa^ tho mna of BiwtHband 'L
Jtrons^THlgtl^^iboordingWdf^

—. ^
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ncknowledj^cd rules in tho art of buildiijg, to havo boon so extended os not to

nllow of more than two tons to bo sufltainod on each superficial foot of area ; and

thot, owinjr to tho want of oaro, attention, and skill on tho part of tho plaintiff*'

(the appellant), "and the Jefcotive, unskilful, and unworkmanlike manner in

which he constructed tho/miid building, tower, and spire, and tb« oonsequont

injury and diimngo done io tho said building generally, it would cost an amonnt
fur exceed in<r the said sum of 1,79& dollars 36 cents, simply to repair such

diiningc, and place tho said building:, tower, and spireJn tho state and oon-

dition inwiiioli they ouj^ht to bo under tho said contract and spcoifioutions." Hflf-

further allejied " that the said tower and spiro, owing to tho want of care,

attention, and skill on tho part of tho^^id'-^iyintiff', and tho dofootivo, uoakilful,

and unworkmanlike manner in whidS'*|hey had been so oonstruoted by him,

were si ill sinking and threatened to fiill,\8o much so that it' would bo neces-

sary to take the sarao down to the foundi^tions and entirely rcoonstruot tho

same, including the said foundations—a work which would cost, including tho

repairs of' tho building connected therewith, an amount oxoceding 30,000
dollars." Ho concluded with an uvernient that, by reason of the promised, the

plaintiff was not entitled to recover any sum of money from tho defendaat

;

and he prayeJ judgment accordingly.

To this tho plaintiff replied, that all the work done by him was well and aub-

, stantially done ; that the subsiding of the towor did not arise from any oiuse

over wltich he had any control ; that, as to the alleged defect in tho foundations,

he was wholly ignorant thereof, and that he had nothing to do with tho calcu-

lations on which the foundations were constructed, or with tho work of con-

ftructing said foundations, and never warranted said work nor wad bound to, and
was not liable therefor, and, in fuot, never saw tho foui^dations.

Tho evidence disproved the allegations of ncgligtince or want of skill on tho

part of tho appellant in the execution of the work done by him ; but it showed
that the cause of the sinking of the tower from the nature of the soil and the

insufficiency tiff tlio foundation, could have been discovered and provided ag;iin8t,

hy diligence andsHIII, before^§ appellant entered into tho conttact or began to

build. '

.

' "
yj

From this statemttt it is obvious*that -the material question in the oaso was

whether the appellant, ar the builder of tho church, was responsible for the

^damage that was caused by tho sinking and Subsiding of the tower? Tho lia-

bility of the respondents, in respcot of tho Inferior quality of the Caen stone

could only have become material if the princij)al defence had failed. The case"-

came before Mr. Justice Monk on the 24th of February, 1862. For the reasons ,
stated in his judgment (Appendix, p. 5), lie maintained the defendant's plea,

and overruled and dismissed the plaintiff^s demand for damages ocoasioned by

the bad quality of tho Caen stone, and for delays by the sinking of the tower

;

and held that the plaintiff Wits res]^naible for the damage oaosed by the sinkins,
''

and that the only sum which the phiintiff'had established as coming to him was

a balance of 1 ,795 dollars 36 cents, against which the defendant was entitled to

set up in compensation the amount to v^hich he was entitled for the damage of

which he complained^ The amount was ordered to be ascertained by a refereneft

to experts; -

'i.

'
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''; /-,
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'

/"'

~^,4-

On appe

was afflrmc

reasons skai

to the appe

work, there

the sum of

After vai

of the Ooui

deoiaioa of

which it wat

port of expoi

oompensatad

plea of^rtbe <

ing of the to

tuo) of mono'

«nd, {herefur

was to pay tl

On appeal

9th Oeoeraboi

The liubili

tower was nol

eatered," but

imposed upon
to erect, and t

nor quolified t

foro appears (

•pplioation of (

irrMpeotive of(

The jaw is I
"Ifafiiiilding

«traction, or ev
inteading the vn

In Article 1683
Article, the ard
which is ocoasio

«» is true, did n(

oommencemeat
i

'inpq|ftjexpresslj

[1851 by the Sup
QaiBon's Bench i^ branch of

•Ithough binding

*» be reviewed bj

I

decided 80 long aj

•nd that has sin

ftwewed on ih{^



«9
On appeal to the Court of OuBAnV n !~7T"^~^"^^ !___

w- .fflrn.ed i„ the n^ol'lJZ, 1 D^ltj t^Str '
^^*''- «'"•"- ^-^

wawoa atatod ia their judgment the Court A ! " '*""*'°'^' ^l***' for thtf

^

to the appellant the aun, of 400 ZhTL KT"'". *'"™'*'^'' •') -"«'«<»
work, thereby making the balunee duel^t «^ ^ "^"^'^ " *'«* '«' «»'•
Iho «.„, of 2,195 dollar. 36 cent,, leavirth„ , *"'"'"f

«-«""» ^r extra work.
After various ineffectual prooeedini ^! .

"' "'^°" »« """Penaation.
of the Court, auch a roport'TtX^" TT'^^'"' -'^- ^^e irder
deoi-ioa of the Superior Court wi, nrof ?T '•«™»'°«»'«d, and a final
wh ch it waa adjudged and JiS^^^U^^ ,?« ^?* April. 1867. b,
|K.r. of experts, &o.. that the balanee of 2Tordrnr o7^°'^'*

^«"» ^^o- rj'
compensated, paid, and extinjuished by^Z of t".

*"'' ""^ "^"^ ^'"-^
plea ofrthe dolbndaul, and which werTnl!- [j *'*""'»"" *^ «'«'> « the
•og of the tower 6f th; Cathe d 1^27 T "'« ^^''-''-t bj^the sink
•""« ™-«rfortheeauses. J;l7jr;'^^ to r^ovor any
.nd, therefore, that the aetiin be d^Lu Ij 'S 1 '- -^^'-""o" "o' forthj-
was to pay the posts of his own expert T '' "'°°P* *'"'' ««"> P"*/
On appeal to the Court of Queen's B«nnl. .i.- • i

.»po«ed upon hiu. in his oapaJitV of the bLl/
p''?' ^'"•"'^"' ""^ "««>"''y '""

to ereet, and that the contra'. 1 w 'eh h
,"f ''^''°° *''"* ''« ""'^^H

norqualifiedthoapplieationofthe:
tf J'^^^^^

had neither excludi
fore appears to their Lordships to defend on /T' "" "PP""'' *'»'5^
%l.oat,o„ of this law, by which a Habi^r/sZJl "'''' «PP'ohe,sion /nd
irrespective ofcontract, that is nr»t

"
.

"'^J'
^^

"»P°«ed on architects and buij&nrs
3'he Jaw is thus stated ;itiL 68^'.:"^!""" "^ ^''^ '- "^^42

" If a building periah in wti'^^^^tilL J^^
«tr«ct.on,orevenfromthe„nfavourawll If " '^'""'^'" « defec^n con-
;ate»d.ng the work and the builderW ioTnr ^

^'^"
'
*''' '"'^''^' «"?«'-

aArticle 1689 it ia provided ttat'^ifC^
severally liable fori lo^"

Article, the architect do not superLteid Si "^^Tk'^^^^
'" *^« l«/p«.edi„g

»h.ch is occasioned by defect ofe roH^ ^ 7 '/' " "'^'''^ «»'
^l^ '<>« onlj

"i3 true, did not com' ioto^j^rri" "nt 7hi"fi'^
^^^ ''-/Tho Coie^

I
commencement of,he action rbutZlJ^^

of August. A. after th^

(^ expressly founded on thec^lrC^^fT ,^ T. T'^'^'y^
-nd.

1851 by the Superior Oo«rt at Mrtrl^l .
"' ''^'7 '"» ^''^^^ "

Queen's Bench in 186i, aud has s^l^L f| "^ "^^^k *»•« Codrt of
^- branch of Canad au law Sv n T'"^'"'^

*" '«'T '««di°g <A«e on
I
•'though binding on the Joa"Jof?lJ^P^^*^^^^^^ ¥ t'*" -"thmSty

J>be reviewed by thU Bo^d t^ZlW? '^^ '^P^p/^''^"' *««» ^-i^
deoideigolongagobyJudsTM^m!^!

*.
^''•P"'^ ''^/P'^^^^ 'bat . L,
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It wnH nn notion on a ODUtnot for liuililiiiy mv('.n hoiiius in tlio city of Mon-

trcnl, iinil n buluiioo wiih oliiiimvl to bo duo on iWot of ilio ooiitniot.

Tlin lioronij int Hct up 11* a ilifitnoo, th It thib plnintiflT not ro'tnlinp; his Icgil

linbility iih mnHlor nuiHon, tlid nor oxoivatu* skilfully tho louiidttionH, moro par

tiouliirly tlioHo ot'tlio tlinm onntru houso^, but Liii tlioin on a Roft Hubitiinco, to

(hat tho wiiIIh, when pirtly built, ^iivo wiy. llu thon net up his oliiuiTor thi:

conHcqnontiiil duinti^u ii<j;iiinHt.tho olniinof tlio pViintilf. Thu Hpuuiil roply of the

pliiintiff w:is, that tho contract bound him to thd 8p«oifio:Ui<>n8, plans und draw

inti^, nnd planed hini under tho dirfloA|on of an uc^hitnct in ol*ari^o ;- that the

depth of tho oxoavation had boon partioiilarly ni irkoiH^it nn tho fliid plans an<l

drawing, and had been cxeoutcd exactly as thereby rQ^|uired ; that whon th«

excavation had been ho made, a Mtrututn of sand and oliy had boon found, which

had been carefully oxninincd by tho defendnot and the nrunitoot in charge, on<l

by thorn declared HufBciunt; that thereupon tho foundations bid Iwon laid ; that

it was true tho throe centre hotiscs hud sunk a little more thark was usual, which

was caused by a mossy earth under tt\o sund and olay, of wht(?h thoro was no

indication
;
^}it that thoro had boon no want of skill on tho part of tho plaintiff,

who had actoil in acoordanoo with tho contract and tho HpncialNirdors of tho

defendant. The Court held that it was suffieiontly hIiowu that proDor preoitu-

tions bad not been taken to usoertain tho nature of tho ground by prpbing or

otherwise, but that taking it for granted that the soil was uU of tho sariil^ (;har

acter, there httd been an bmidsion to ascertain the fact in tho way it ou^ht t<)

have been ascertained.

The reason of the law ns it'gras explained by Mr. •Tiistioo Day in giving judg-

ment, is two-fold: first, that tho employer, *ho is suppos.'d to bo unskilled, hai

a right to expect that the builder who contracts to build houses for him

will provide that tho foundation shall bo such that the houses orcetod on

it shall stiind
;
^^ly, "there is a motive of 'public policy which would

subject the builoR^to this risk, and render it neoossury thai' ho shouM

take extreme care in the construction of buildings." The ancient law of

of France is that which has prevailed in Lower Canada. Mr. Justice Day sayi>,

Ds to this law, that " on looking through tho books anterior to tho Code Napol^n

the Court does not find any express warranty for what was called in that Gode

' oices du ml,' but the exprosHion invariably made use of is, that the builder wai

bound to warrant the solidity of the building, which he could not do unless he

warranted the solidity of the foundation, and therefore the one warranty must be

held to include the other.**
'

The Court decided that although the proprietor employs an arohitoot to super

vise' and direct tho work,^and tho builder follows his directions, tins does aot

exonerate the builder front responsibility, but the law holds him joiiitly and seve-

rally bound with the architect; and "that the importance of guarding life and

property makes this ruje of law such as not to go beyond tho strict b mnds of

reason." As the btiilder had not taken proper and available precautions, and

the buildings proved uiitound because of the insufficient foundation, he was held

to be liable for the- consequences.

The learned Judge (HfoUand) who presided in the Coart of Queen's Beneli
|

.<v
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when thooiiM onmo before It on nppeil, advcrtii to tho iinpiiilanoflormtabliiihinf;

" • rule certain " for oroliiivot«and builtlem, in thooieoiitiop of workii ontruntod

to them. Ho HfutoH that tho " unoion droit Fruny lis " made all tho rciiponiiibi-

lity A)r dofuult* to full on tho builder, iind oapooially tlioHO Ihut pruoecdod from
tho nature of the soil, bcoiuso tho builder Was bound to know his art, and to

make himself sure that tlie }?round was suffieiently solid to suHtuin tho buildings

to be erected. Tho only restriction attuohod to this warranty was as to its dura-
tion, which w:is limited to ton years. Il'ho rules established by tho new legi la-

tiob in France, for deciding ({ucstions that might arise on this point, wore not

(ho inys) in force in Lower Canada. The old French authorities were abundantij
cited in tho urf^ument, and eonxidered by the Court.

Their Lordhhips are of opinion th;it t(je ouso of Brown vi. Laurie is a oonolu-

Bive authority against the propohitiou that tho w irk having been done aooordiiig

to the terms of tho contract and under the superintendence of an arohilctot

selected by tho employ ir, the builder is eietnpted from tho 11 ibilUfUl^h wouKI
othcrwiso attach to him. It ,is therefore unnecessary to exumirietilie French
authorities on which tho learned counsel for tho appellant relied in order to

Cfltablish this profHwition, whether ihoy are cases decided on tho old law of France,
or on Article 1702 of tho Code NitpoWon, which (it may be observed) is not
identical in its terms with Article 'l«H8 of the Civil Code of Canada.

It hus, however, been arjiued on behalf of tho appellant that, admitting tho
authority .f Brown v$. Laurie to its fullest extent, the oaso under appeal is not to

bo governed by it, inasmuch as tho faulty construction in this case was in tho

foundation laid by Brown and Watson, and that the ap|)ollant cannot bo held
liable for tho dcfecis in their work. Tliis is, in fact, tiio ground on which Mr.
Justice Caron dissented IVom the judgment of the other Judges of tho Court of
Queen's Bench.

j

Their Lordships havej not been altogether free from doubt on this point ; but
after a full coiibidcration of il^jj^rncd and able arguments and of ibe auth«jritieii

which have been adduced, th^Mve come to the conclusion that the judgmobK
under appeal is corri^ct, and oughtlti be affiroied.

The broad general rule of law established by the case of Brown v$. Laurie

—

" the rule certuin for architcots and builders in the execution of the work
entrusted to heni," is that there is .annexed to the contract, by force of law,

a warranty of the sbtidity of the building that it shall stand for ten years at least.

It was not expressly decided whether this waste be taken as an absolute warranty,
or with an implied exception of cases in which the building gives way, within
the time, wholly or in part, from causes, that could not have been discovered or
removed by due vigilance and competent skill. But this at least was expressly

decided that the approval and direction of a supervising architect, or his omission
to ascertain tbo'nature of the soil of the foundation, by known and available

tests, does not exonerate the builder from the consequences of following such
direction, or of building on the foundation without making himself sure of ita

sufficiency. <

When there has beenafejRjach of warranty of the stability ofthe building,
the onus is on the builder, to j8hov|ithat he is exempted from liability, by some

Waf«t*

BMtaa*.

i1

'iP
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"^Z'i!u£^^^^^^ »•«* h" should m-ko .«,;

t, J^m^ntM part of tho wurin. 1 h
'^ ^ '" "" '"'"'P'"-«'>lo inoi-

A Code „.., „.p.„. -ptiori^L: ; Jl ,

7^ ^.^- '- not I.

o«»nf Met.
nuiiuor

,
arid thoro im none in his

«, h„., ^.„ „„ .J^. ^: ::: :;::.t,:s7„';';-"
^
"'*™'

however pr«otic,»Mo for hini*bof.m,4« ,. i V ? . ' "" «nnNtruotion, and

r tbo b..MiH ofbiH buildinl fo V / ? "' '•''' '"'" ««ti'f»tooritH value

•A»or, and under no n>.,J.mZ^Z\t
""""'" '"l"*""""^ "'''' •»•«

«'.undu.io„ en oted the budd n. 1 .^ . I
,"""''"*•'"'"''<'» "' 'i''^in„ up.,„ thi«

^ubM to n.„ warrant;;:^; :;::„:
\v^^^^^^^^^^

7?
*

;-• -.p-o^e.

it MiUHt be held that the warmnfv „r T ^ 8us(;,i,rhiH contention

'I" bi.iMi.,s M »l« 11,0 con.tr„Z „rlV ,

"'""' "'" •""''«' ''

'" tl.« r..u..J.,li„rt .„ 1,™ M
"'°™"""->"- But th» .»ffl™„o,

."M ..0. bo u,o^y::; ::,;:::,,':,%7''"''^. r"™"'
-^

It » Irfach of U» iv,r,„n,v I, l ''TP''""- lli«»l«'oi«l rcspoiuibilily

It in important, moreover, to keen in mili.t *i,\.t »u n. • .

precaution ae ho ought to have lued if hn hnA u j ?•-
"** P'""?"'"

iponsibility.
""*"*°^'*^''«J»ad had thewfe and undivided res-
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If, then, for the pu,po«,ofpubllo«,ft,»j.th.buria«r«,«,not«,t upon tho dn.lKi,
.«d under tho dirootion of tho 4rohi.cot, eKo«pt upon hi, own r..p„n«bili.y for
the oon»oqucnoo«, how e«n it be oon.i.tootly maintained that ho can without
inourrinK anjr *uoh responsibility, adopt and .ot up«>n the doiUxn of tho found.-
tion «ll«r It ban b««n roulisod by tho intorvontion of a third party who ban boon
employed to do. .nd hu dooo.'nothinK u.Aro than merely rcli.o thia do.i«n. ioeooformny with tho direction of the ..rchit(«t or of tho «,„ploy„r ? If the publlo
protection n«,uiro. that tho build.r should not oct upon tho design In tho first

' ur:u"^^' ."f"
••' """ '•«l''>"'''t'i'i'y. i» would «)o„, ,0 bo not Io.* ro<,ui-

jlt.thatho.houldnotboexonorutod nru.„ a like rosponmbil.ty if alW it ho.
boon ro«h..,d, ho h,., oHtimato.! i.a v,.Iuo for tho purp<«o of his contract, and
adopted Ua. tho ba.u. upon which ho oroota tho building which ho ha« contracted
to build, and tlio atability of which ho i,i bound by l.w to warrant

• It I. further to be oWn.!, with rcforonco to tho French authoritioa, that not
only aro tho«, to bo excluded from conmdora.ion which prooood upon the opinion

^
that the builder I. not responsible when ho follows tho dosi^nor direction of .
«.porv..inR architect but also tho distinction i. to bo rtoted which wa. well
pointed out by Mr. Bompa. in hi, able nr«ume„t, between cases fuundodupoo

of stability. There is a further distinction between tho case of a head contractor

::::r:z:.^*^'
-' '-' «^ ^-'-^--^-—

-
- ^^^^^z

In tho work of Kremy-Lignoville, to which Mr. Justice Caron refers, tho head

Whatever nay bo .Mum to » vices do eonstruction'Mn buil.li„j,s whoVe afipa-rate constructors have boon employed, and tho responsibility of each Of the Im

ed fl^^hr r^'
*° "'"' "^'^ "'"* ^'" °""'-'-' *'- - '•- builder o7Zed fl has boon exempted from full responsibility, when it was practicable forhuu^to bave^aseertained beforehand, by the use of known and available tests adea.et that affects the stability bf the building which he has contracted to^lThe case on which most reliance h*, b.en placed on behalf of the appellant^Lamberts c^so reported i'n Dcisart's collection of now decision. Vol apage 313 cd 1784-. In that caso an architect prepared a plan of a house whichLambert^ a bakprat Marseilles) approved. A mason oontrjcJto buiJd Jco^^^^^ 'V

-og to this plan. The building h^d boon raised to the .first .torr«nder the

caused tho contract to be rescinded, and a now agreement was made with
'

.nother mason to finish tho work. This ma«,„, under the guidare of th«architect, finished the work. The house .oon^fter fell dow^ T ll
the first mason to pay a fine of 1,000 livres, and suspended him for tbrA vear..They acquitted tho architect. " ^"'^J'WS^

^.,

thnMK ''^T ?\°T '"""^"^ *'•' P""""^» **""»» ^^^ prooeedirfgsr«ported '

»hat the walls of the foundatiou we,« aot a^fo„6 ,- that too -oft .tonL harbeel ^
i^
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uM.'nmljhut tl.«-nior.,r wni 'thin. A «.H».m.| ,«t of dip<.rl« a.ll.ul that tho
Tall of tWi iK.iim) wmm .Uiu eicluMivdy to tho ruilt of lh« flrat ni,iM)n.
Th« •oo.m.l im.M)n '(h«n muimI t'fio oiMpl..yct jti'llu, Civil Curt .if ManwiLfnr,

«oi„p«,,*„i»„ for l.i, work nnj lab.H.r. „„.l „i^ for ,|..mw« for ll.o |.«. of'wa
* too- A.- wluol. |,...J,h,H.„ |,«| 1,, i!,o ruin,. Th., employer oilo.l tl.o urohitool
n«J llti! firct III imiii ui yitfuntif. .

'

Tl... i^'ourt o..n,lo„„u;d iho n«plnyor to p.iy the m-cnd n,«.«,n llm rtmomit dao
Ibr hm work, itii.i „Iho J«„^,«,« r.,r tl.o Iom of hi, Uio!-, art.l U aim cn-lomnod
tlio arcl.it«U U...I iho flr,t-ni,„,^, i., g„rtr,nt«o tlia own.,r from thi>i oondomnutionM well an »n)ivi thn damiiKON •uir.rroil by him froiir tho fjlj of tlio liouw

'

•TI.0 arohit»ot np,K.al«d ««(iiniit JliU KMitonop, wl.iah wa» oo..flr,.,*,d by tlw .VarUnmmt of Ai« (LMth of May, 17»()), fl^^c.pt m to iho" d«.nu«o. •uffurod'
from Itho full 01 tho houM. - '

-••

Thcr« ia not a roport of iho arRuiiK^nta i^iid, or ohthif rcoaon^on whiolrtho
judgment |)r..«o«dcd. Tho .ioo.,„d muHon, who.wM no* o«y)loycd to robulld, but
merely to flninh tho orcotioii of t||o> hotfao, may not have b.«!fi tukon to bet
builder of the cdifloo, aubjcct to full roitpo.iaibUily within tho me.ininK of the
law of wurru/ity. Ii will not aliown i^it tho dijfml t rtf tho Brnt m i^on waa auoh
an tho WMJon.J n»-,iw.. oa^ht to huvo cjoteotod bof7)ro' ho'boR^n to do hi, own work •

.
Tbo pccind report of the oxtto^U hi rather to flio oontr,ry. Tho a{)p6al wa, on
behalf of the nroJiitcfct only; an all who wore intoro-J^d hid boon iurt,ltf^artio«
to .tho prooeoilin^is their q(iuitio!»J.i«/er »r, wdro ndjuntod oocrdin- to tl.o iiierita.
Tho pnneip .1 defaulter- -tho oii;^imil contractor for buildin'.; tho houM—Wos
held rei.poMmble.aii*roll to tho public an to tho partioa who .uffjred by hia default.
^ Ao rulo or prin«iplo of law'o..n bo «afe|^. colleotod .from this lluport, that
could or ou-ht to have boon oonsiderifd ai authoritatrvo in aottling tho llii^of
Lower Canada othctwi«o than a, it h:w boon aotilod in tho prosoiit case in
which tho liability of the archit.-ot, or of Bfowj. and VYatson. ha, not boon put
iu iai>ue. *

.

- r
>

»

It is not necossary for their LordilUps to consider wh it oii!|ht toTirSk booiTr"'
the ruli.iK of tho Court, in Lower.Canadi, if tho sinking of tho towor, and the
conswiucnt damage, had been shoWn to have- been oiused by a latent dofJ-ot in
tho work dontf boloro tho date of tho contractor tho appoUin-, and whioh hd^
could not by tho exercise' of oaro and skill have dincovei-od. It plainly uppoar»
that, when ho contracted to buil I tho Cathedad, And ucooptod tho foundation at '

hiH owii estimate of its value as'tho basts of his work, Ko hud tho moans of know-
ing the nature of tho eoil ; he had tlxj dimensions olf tho foundation

j ho had the
plans of tho architect before him. and he must bo taken to have known ike
nature and Special character of the struct uro ho wa, al)ouli.to erect. Applying
his scientific knowledge to tlTc subject, ho ought to have known tJrat thi* founda-
tion,was insufficient. Their Lorduliips, therefore, are of opinion that und^r the
liw of Canada he is liabb, just as he must have boon. if ho had in jcrms con-
tnioted to build from the ground on tho bare site.

Tho parties concerned have proceeded on what proved to be a common error^
but this cannot alt«r tho rule of law. To uao the language of Lord Mansfield
•8 to a rule somewhat analogous, " At first tho rule appears to be hard, buj it is
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,

h«»o knot^n .ho l.,w wh«n ho ontorcl into tho ountraot. Whatovr .ho h.rd.hiB
'

Tho pr.no,p„| p„|„t boiry^ th«, dooi.lod „««i...t tho upp<,|lant, th^y do „«t think
^ ^'

L tZ".n^h 7 """ "" *'•" ""'"""" '^ .q..«HtiI. '.„i «.,ici„liron th.t
*

'

tt.l oonolu.loo on tho*a p„i„ui, a„d i.", ,h. ro,«„, by ^^ it i» .upp«rtod

r-^ppca. di,n.i««,d with xl.U« slZ, l^lt!:
^^ '""''"' '"' ''^'

' •'
,

^Vo. »K. //rtr>t«r,/, a..y. for'spfcUunt. «- '*"'

IhrnceL,y,Q,c., an^J. M.r,an ll,u,,rd. counwi.
"

.
V B>,ehoff, Jl„„,p,„ ^ ii:„.^„jjr^ .^^^y^ ^^^ roMp..„dcMt.
-S^^^^^--Mt Palmer, QV., and mnr^M,^^ ;

-7^

" SUPlERroil C6URT, 1872.

ailBHIIttOOKB, Om VEBUVAttY, 187J.

'

.
' Coram RamsAT, A. J.

- ^
'^^

.

'• No. 761. . .

-

^enry P. A^^'n, v,T^ ff^^,,^ 3^...,^ ^ani SmeUin^g Company,

Tv hfl „1; ^ ' """°°^ '" ''° ^"'^ '** him^radvaScosia cash made

nL of; ^Ir'"""^ '^"r P'^''""'"^ *"' *'•"'" '" the «,Dduct of their busi-

.w! IT/ ."? r """'""«
'^•'"P''"^- T»»6:#«f«nd«ntt made dcf.ult. Tho

ZZitJ'^J'' "':?!"»-•>. by whiehiey a„e,ed that the defendantwere indeMed to them ,^ sam of W.eSWSJbr the i^oovery of whleh an
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^ i1 r 7 '^r^ "^ '^''" "p4'''"^' ""•^ "''^^'^ "» '"""oy^ paidto^them for ores and other coppc^r producoj and had an opportunity of payin"andd.dpay h,a.8clf for all services rendered (and moneys advaneed by hiu. S
thcto was no sun. whatever duo by dcfenc^ants to plaintiff, and that tho"aetion

• Z T ",
'"' ""'"''"'^ ""** '^ collusion' with the defendant and wUh. the understand.ng that they should ulake no defenee. and with the object of

defrauding the ...tcrvenants and the other creditors of defendants, and of pr«^
venting them from obt lining pay„,ent j,.o tanto of their respective claims out of
the property remaining to the defendants, which was insuflBcient to pay in fuU
the^ just and legal claims existing against them, and of appropriating said' pro-
perty to the payment of the pretended claims of the plaintiff. The inlci^enanla
prayed that they be admitted to intervene and contest the plaintirs actioaand demand, and the same be declared fraudulent and be dismissed

the foUowTnl'-^

'^""""''^ "^ '''" iatervenlion, assigning as grounds of demurrer '

Because said intorvenants do not shew that -they have any interest
in the suit pending between plaintiff and defendants, nor that they will in an,way be prejudiced or injured by the judgment which might be rendered by thj

. .
Court .„ lavour of plaintiff against defendanb, and they are- attempting tointerfere and delay the proceedings in this cause without any right to do so_ Because third parties though creditors have by law no right to intervene in acause pending against their debtor nor to prevent judgment'boiog rendered, a*thev

'

attempted to be enf^or^ed to the prejudice of their rights, and then onlj contest
-

1 the validity of the claim. j ^'vu^,^at

Because the intorvenants do not allege or show in what way they would beinjured or prejudiced by the judgment being rendered in this cause in favour of
^'

plaintiff against defend;in*H nnr iU tU^, ^r.^ .. /.... , .... »
_!• ..«. .V , ,. ' T ° o •—''^•^" lu luia cause in ra\

iL thefr

Bumed by tJie Court that they would be so injured, nor do they set up in. theirintervenuon any facts which shew that they have any right to contest plaltSdaim m this cause, or ask for the dismissal of his aetion.^nd their intervlnl
in this cause even upon their own shewing is entirely without cause andL
SuXu'^ " "* "' "^"'"''' *''"" "^""^"^^ '^'^^"^^-^^ ^-' '^4"^

*i,^tT''I'
^:

^'J^""
int«"ening parties c^me into the record, alleging Uat

the defendant .s their debtor, and the actiofl is eollusively carried on between
the plaintiff and the defendant., who are insolvent, and that they, the Inter
veniDg parties, have a right to step in and prevent the plaintiff from getting,
judgment by which their rights will be. jeopardised. This has been met b?.
demurrer on the part of the plaintiff, who s.ys that the intervening parties, have
no interest lu preventing him from getting a judgment against defendants, and

...*
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Tender of a houJrav iX" T" ".''"'"•"° ^^'^^ •»« »« i"^-'^'. The

.h. iuthor Menu, tl,o™ of L„ ! J^ ° "" ''"°'"°" "'" «>»".

883 of tto Cod. Ci, I a^d hi J^ T„ '""°'''°"' f""'"''^ f" '° Article

pout M r&li«,r • NoTif w„
",'°°

"""^'te"' "' " ^ » °» »«' 1"

^a«6om.<t- ^rooib, for plaintiff.
I>«iiaurrer dismissed.

C. -H: fior^oae, for the intervenants. ^ *

(Q h.b.)
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COUR SrPERIEURB.

EN REVISION.

MONTflBAL, 30 NOVEMBRE 1871.

Com«» MONDELET, J., MaCKAV, J., TOHBANCE, J.

No.1138.

Enciot (lit St. Antoine vs. Lavigne.
Jvoi :-lo. Q"« i;-;';"^"^ pout exeroer I'.otlon e» „^i,.„„ do ba.l » ra..on do la «>u*Ioo.tion MfP""^ '• '»««'»''•«'. contr.lron.ciHaujtdli.|.o»ltlonsdu ball. (1)

-""niaiw

'»<*»";«"'' ««<'"«°'«''<'»'c«cWou«.ra.ccordfeP,K.„H I. mlBe en oauBeduiouB-Iooatain^ (2)Lo demandcur, par sa demande rapporWo dovant la Cour Supdrieure A Mont-
i^al, le 19 de Juin 1871, alldsuuit qu'il avait acquis lo 27 Jrfnvior 1871 la
propn^td que le dt^funt mari de la ddfenderesso avait loudc de sa venderesse, Mme."w hyte; et qu clle, la ddfenderosso, avait sousloude, vers Ic mois do Fdvrier 1871
inalgrdladdfcnsedesous-louerou odder son biiil.

' '

Lo domandeur concluait ik la rdsiliation da bail centre la ddfeoderesse
La ddfendcresse opposa 4 cette action, une ddtonso au fond en droit par

laquelle olio prdtendit que le demandeur, par le contrat de vente, tol qu'alld-ud
par lui en sa ddclaration, nWit paa acquis Ics droits de sa vendorosso a°ux
stipulations contenues au bail, quanta lu'iidfenso de sous-louer ou odder le bail et
parcequ'il ne donnait pas I'option H la ddroiidoresse, entre le rdtablissement des
ohoses dans I'dtat oil elles dtaient avant telle location et la rdsolutioa du bail.

Par son exception pdremptoire. la ddfonderesse prdtendait que la destination
dcs licux dtait toujours la mSine, savoir : I'exploitation d'une auberge, que lo
demandeur n'dtait pas cessionnairo des droits de sa vonderesso au sujet do cette
clause dtt bail, qu'il avait lui-m6me acquiescd H cette sous-location (t), qu'il n'en
souffrait auoun dommage, et olio oonoluai^ H co que dans le cas do rescision de
son bail, il fut ddolard qu'eUe dtait bien Ibndde i, rdsilier le sous-bail fait
par elle.

Les parties procdddront 4 leur enqugte.

La ddfonderesse ayant posd aux tdnioins de« questions tendantes il prouver le
consentement ou I'acquiesceinent entre la vonderesso et la ddfendWsso et lo sous-
looataire et le den»andeur, le demandeur s'y objecta sur lo principe que ces ques-
tions tendaient k dtablir des conventions contruires aux actcs, la vendoresse
ayant obligd I'acqudreur d'entre&nir le bail ; mais les objections furent rejetdea
il'enqufite; Beaudry, J. (J)

'

_^

Le demandeur fit la motion suivante : '«<^6tia« du demandeur que les.objeo-
tions par lui faites h I'enquSte en cette cause soiint raaintenues ct que la preuve

(1

)

Pothler, louage, nps. 289, 293, in Hne ct 299, 8 L. C. Jurtot, p. 42.
(2) 2 L. C. Itpports, p. 30. ,

2 Kevue de Leg. p. 62.

10 L. U. J., p. 112.

8 Durergier, Louage, No. 862.

Fotbier, Louage, No. 283. 4(f

'

2 Bouijon, p. 42. Noa. 22, 28, 24. :^

Tf)UL.C.K.p.l79.
(t) 16 L. C. Juriat p. 266, Saonden et IMom.
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Caite paHa d(5fendore8«c nonob,tant tollos objections soit ddclardo illtVIo et inud-
- iD.88ible ot quo la Cour procido H rcndro jugomoat c. cotto cause co^me si telle

preuve n ctuit pas ou dossier."

Le jugement do la Coun Supdrieure A Montrdal, Bortholot, J., rendu le UScptembro 1871 est eom^e suit : La Cour apris avoir entendu les parties par
leurs ayoc.|ts, taul en droit qu'au m^rite et sur la motion faite par le demandear

.
que les objcet.ons fa.tes p,.r le demandeur i l'enqu6to en ce.te cause, soient

rrr'.' .rV" ^':""? '"'"°
P^"-- 1" ^^'«"dere*se nonobstant ses objections,

sou d^olarde .lld^ale et .nadnussifile, d accordd la dite „,otion, maintenu les dites
objections et ddclard la preuve faite par la d^lbnderesse i cet dgard, ill^e et
inadmissible et a renvojii la ditc dt^fcnso en droit » '

o

Consid^rantqu'iraisondetout ce que dessus, la d'ite di'ndere'sio'qui'Vsi
aux droits dud.t &a Jean-Baptisto Contrcmine dit Jolicoeur, depuis IddLs de
ce dernier arr.vd en 1868. comme sa Idgataire univorsellc, en contravention du dit
bail et dos clauses d'.celui a sous-loud, ct ce sans en avoir obtenu un consente.ment verbal ou par <Sent de la dite Charlotte Wolfe oududitdemandeureomiuo
dtant h ses droits et son Cessionnaire pir I'aeto de vente du 27 Janvier 1871 etque par li elle a donnd ouverture 4 la rd.iliation du dit bail
La Cour pour ces raisons renvoie I'exeeption plaidde pur la dite ddfenderesse et

adjugeant sur
1
action, casso.annuleet rescinded toutes fins que do droit le dit

bail. .....
.
ordonne que le dit domandeur soit mis on possession de la maisonr ^et condamne la dite ddfonderesse H en livrer h possession au dit demandeur sou^

huitjours i compter du prdsent jugemertt, le tout tel et ai„%i qu'il pourra appar-
tenir par et sous 1 autoritd de eette Cour et avco de,,eus contre la difonderesse

tette decision ayant dt«5 portde en revision fut coiifirmde.
Per dtKiAM.-Action to cancel lease on account of subletting by tenant in

violation of a clause in the lease. Plaintiff and defendant are not the original
parties to the lease. b,ut their heira and assigns. They however, stand-in" the
same relative positions towards each other. Defendant has attempted to prove
acquiescencte by plaintiff in the subletting, but the evidence adduced was iLal
and was rightly rejected. The judgment rescinding the lease* is confirm°ed
Boantmously.

•"•ui.u

Jetti, ArchqmbauU & Christln, avooats du demandeur. - ^

/>ottrre, Z)oti/re«feZ?oM/rc, avocatsdeladdfenderesse ' \*

(p. R. L.) ; .

COURT OB^QUEEN'S BENCH, ^87L
MONTREAL, 9TH MARCH 18?l.

Coram Lctal, Ch. J., Caron, J., Badolet, J., Loranger, J., ad hoc.
Mo. 22.

I'emoine, Appellant, and LionatB, Respondent.
Ubld—That thli Conrt oannot interfere with the Drintinv of thn »•»»»• *. .i. n^ «

cnnot therefore order th.t onl, certain ZZn. *r'^L''^!Sl"'_'°' ''! ^"'^ Co""«". ".«

Tl.

* -1-

portiuM of the ranowl h« rrintri.—- ........ - - -- -- , - . - -— »-MMfaM MM yaa—wwt, .1111 .III—._— .-, .- ..

5„n Jfu'' ^"^T^J^
"PPlicationis made on the part ofthe appellant, thatapor-

tion of the record which is said to be immatel-ial may be omitted from the trans-
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ad
V, 4,1, uiujf Bcem, unletis botli parties cooaent Rut wlmt. !.« i- .•

J. R. Picn.,^, for appellant
""" "^""'' """'"- "'"^ -J-ted.

/-<6/a«c rf. C\««V^, for respohdcnt.
(«.B.)

COURfr OP QPEEN'S BENCH, 1871.

MONTREAtIi 9th JIARCn, 1871.

6Wa«,D^VAL, C^. J.. Gabon, J., DatrMMOND, J., Ba|>oi.et, J.

No. 79.

-^'^

/

'fohmjn, Appellant, and Connolly, Re^pondentl
j

•. :
j

H«LD^Tl.aUf.or (ho allowance or an ijipc,! toUrMaHty In Her PrlyyCouill.„„w«,. ..now socurlty, (ono/or tl.«m boliig InHtSJve^nt and the oti.or bivlnJlnftT n ^ ^° P"* '"

Krann.,U. „.,. cfrt, but thh Court cauno^-dSmU^ tie ao^Il In ^IT"
"'"'-' ^"' •*

notdulyjiutln. 7 J ' , r* "'"l^??™'**
"»"> appeal, In casWsuoh now Beculfjty bo

.nfo^tt
"" ^'

fJ-A'!^*^^!"" ^0 compel thc^appellaat to Lve nev. securityone of he sureties Ling .,s>>tfcnt, and the other having lefttfProvince: tLCou. as of opiuio^ that nc^ security shoujd be given, but it Lnot dismiss -the
- ppca nowjendi/ig befaro the I'rivjr Council. The order of theTurt'S

therefoj. 4., th/t security be given within six week,s. ihecurity is not sogiven, then thcytespondent may go before the Privy Council with the presentjudgment, andU that the appeal be dismissed. The reason for the decision is
that , he givW of security is an act to be dcJne in the colony, and it will saveniucb expcnseTand loss of time for the Court here to order it aUnce, witlout"re^^venuon/f the Privy Council. BuUf the order of this Court is liot complfe^ /
w.tb, i^nd ^uruy .s not put in within the delay fixed, then the opposite part, /
Jmay go Wore the Privy Council, and ask that the appeal be dismisLd. i? ha, /

'

.already b^n e^pe^Iy decided, in the case of Dufaux and Herse, that the/Court of/Appeals Will not dismiss an appeal pending before the higher Court.
^

/ ^ %. Motion that new security /be put in granted.
Cro«# ife Z«n«, for appellant '

/
^ /

Pv/oint i& Stephetu, tot teaptmAint. .7 /
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COUR DE CIRCUIT, 1872.

DISTRICT DB ST. HVACINTIIB.

St. nVACINTM, 20 FlVKIIR, 1872.

• ' Coram Sicottb, J.

No. 8097.

maUqii-un avis verbal «ufllt ^ *''* "' ""^"« l*"" <"" »o«» wing prlrt,

A juge^ent pour cette 8o,»mo i inoins aue 1„ j!r / ^ '
"* *' "'"•°''*'

q«e dans ?e courst'fti I'sTO Vv M^'"'' '" '"""•"™ '' «"'-'* '« -'^^
des grains dontledcl^uLcl^^ "^"^'" ^"""''^ ''^ '"^ '^-'»^

dans le Prosbyt^re du t^aldeuT t "'k
'/

"'"'*' *'" P'^^^""« '^'"" ''^'"oi-

i I'dgiise ca^iqL et son entl'daSt T ''T"*
' "'"•°' «^ '-«-»'»«-

.urait remis J dlandeur uTl er" 'f^^^
^"« '^ «*«'- ^^

aprt^8 lui en avoir donnd 100^6 ^7 ^ !
lurcontenant la dite renonciation

dear lui cftt CTavTs v^^^^^^^^
''* ^"'" "^^ "P^'-* -1- 1„ d.fea-

haut, mais il adlit avr^cul^^^^^^^^^^
qui suit et qu-il produLTen S«t:-

"'' ""•" "^"""^^^ «»»»--' -

A P. X. I. 80LV, PBfiTRE BT Cca*.
^" ^'^'""*"*'""' ^^"^''"^^^

Momieur,

_
'

ChaBLES BapNELLE.

I»roWemi
«« JO"'. '0"Bm d..K. plu, « compterm .ombre d.L

II'

i

LeTdfenaeur d&lara quelle quantiW de grains il avait r^oolt^ en 1870.

X ji

.1-^ ...\, '.

,\.
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UMv.MaMln
Boly,
*.

BfSBtU*.

t^

X.

7%, pour lo doiiiiindour, pr«5femlit quo lo d«3fcnJour nA poiwaiK?tro oxeiiipt^

do p.iyor 8.1 diino, lo. p:iroo quo I'uvis do dcinisaioti doit Qtto on formo notiirido
;

2o. p:irco (|U<>, Hm)[)()Hiieit quo>tcl nvis pflt Ctro i'^tit sous seiiift privJ, colui quo lo

dd(ciidc>4E-JU;iiit rouiis nu donnm lour dtait iiifonno, n t'tiU pus fligntS, (Stait/

adrc8H«S ^ uii cortnin Cli:trlo8 Brunollu, ct no pouvjit fairo oonrtiiitro aux buoocj*-

MUM du dcmnndeur, qui lo trouvoruioiit diiiiH los archives do la euro, quo lo.

diSfoiidcur ivuit rononc<j ii la religion oiitho|i(|uo. \,
Luxiju/tn, pTMir lo ddfcndour, soutint qu'uuouno loi n'cxif^o quo I'avis do

ddiiiisson 8uit noturi^
; quo plnsiours duci.siuns judioiuiros ont consapro la suffi-

Bonco do I'avis sous 8eiii<» privtS ou do la lettro inis!<ivo, uiat8qu'auouilo\n'a duclur^

qn'ua nvis dcrit-fftt nt^o-jssairo; qu'un avis vorbd sufBt; quo duna I'es^co I'ttVia

uif^nifid au dcinanduur, tout infonno qu'il dtait, manifostait clairaraont ati domaa-
dour I'intention du ddl'endpur, ce qui suffiaait pour lo soustraire ik I'obligktioa de
payer la diino.

\
PEa Curiam ;—En co pays, la libertd do oonsoionoo est la base do la socifiti.

En I'abscncc dc lois stutuant quollcs foriHaIil<53 scront observJjes pour soustraire

lo citoycn aux exigences Idgaica quo lui impose tclcuito ou tol autre, nous d^yona

nous <^uider d'aprt^s la connaissanco do sfis conviotions ct do ses opinions roligiou-

ees, coniiuissanco qui nous arrivcra par cello do ses nctos. Nullo loi n'oblij^o le

catholiquo remain qui abjure sa religion & notificrle fait ilk son curd par acto authen-

tique, s'il vout cesser de payer dime ; nucuno loi, jo dirai plus, 00 lui impose

I'obligation do donncr tel avis sous uno forme plutCtquo sous une autro. PluB

que cela encore, ricn no le force ik donner aucun avis queloonquo do ddmission.

NaJurelleniont, cclui qui, nyant did dlevd d ins la pratique do la religion oatho-

liqiic, serait protcstant do coour mais.no pratiqucrait aucune religion, oclui-lilk, en
rabscnco d'un avis tl son curd, no pourrait rdclaincr I'exemption do lu dime;^
nd dans une reli-'ion, ii lui appartiont a'ux ycux do la loi juSqu'il ce qu'il jr ail

renoncd oukrfcmcnt. S'il pratique publiquomcnt une autro religion, il n'appa

ticnt j'lus qu'l celleci; ct porsonno no pout exigor do. lui-co quo la loi n^oi
dcinande pas, savoir, un avis de demission.

Dans I'esptee, lo ddfundcur a bcaucoup plus qu'il ne lui faut pour repoiu^cr la

demandodoson curd. Do I'avcu do ce'.uioi, lo ddfondcur lui a romi8,^n son
presbytdro, en prdscnco dc tdmoins, I'avis qui est produit dans la cause, et cela

avant les semaillcs do 1870. II u'dtiiit pas besoin dun avis dcrit ; n/is en eftt-

il dtd besoin, lo papier que la demando trouve insuffisaiitet inforoio, d/aitsuffisaot

pour ddlivrcr le ddfendeur de robligalion do la dimO.

. Action rcnvoyde a^ ddpens.

oy et Chicoine, pour detnandeur.

Battdni et Limifmn, pour ddfendour (1).
(A.L.)

(1) 10 L. C. J. pp.

6 L. C. J. p. 27.

BL. O.J,, pp. 226,258.

(1) Sed eonti

7=^
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," "

MONTREAL,, 8ph JUNE, 1867
Vor.m/Ovy.r., O.J., Dau^nostt, J., n.oaUr, J., Momd,..., J.

SoXundorawr of/^^^^^^^
i" the L„ of

f"in^ in tho DistWctTf R M ^- ' ^'^"f""''
^'°'^°'* '" '''° Superior Court

mnt, for the mlToAZ ^r""'«*'"'' P'"', ^V» (2) coercive in.Rrison-

Ihe etu«I sale u2''l ; "Tu"'
"^ ^'"^ ^''^ ««<»"'« P"cc brou^by

Juno. 1866. before 2 gtr P
*'''.''''''"'"" '•'""'^««"»''^ 1«'''% of

l)ern,i..ion ;rgi;r.^delrT.^"^
""'""" '" *''^ ""'''"'''' ''^^'^.

>n exeoution of r^.f t"" V'"^°'
'^''"'^ ^rM of Contrainte par Corri

March. mC^^f^^'""^ ^^ 7^ «"P«"- Court on'^the 16^
plaintiff Pout^uin hlv „f11

"!'°«^d'"«'y »"csted a second tin.e. The
«ttin«.-„ BX^t:2S^:^i:^:T !^^"^''*''.«^«-^«^Q-n's Bench,

ibe 29rh Oetobe'r. 186^t cLl^b^lt "' """''?"' ""' '""^'^ "^"'''^^ «»

. Queen's Bench. Crown sil »^ K • i V/ ^'" Z^"'"^'" ^ W Court of -

^^^^^^^^^ ^»- '« prisoi^^une da
intcrdit; exIeTuet?^ r! ;/r'v"--«"^ Fourquio

«a„s la ^ii^^^C^^T^"^ ^^"'>"'"' -»"/»»«"-» detenu

par corps Que vo re rLulnt l^ZT''"' '^ P'""^' ^''^ ^' «'«"»'»'"'<'

Iedit-warrantV;t?erusTpaH-nsutr"r"'"'^'"352 '' ^^^-^-^
»ur le ddtenu dan^ ul!! J

•"^"®='»"'"' d"" Produit^une.folleenehdre fafto

0^ ii ^.it^^:x^t;^^:z^^^^ '? ^^-^^^ ^« «'«^«'-

«manfo pour toute Ih Jiff- ^ **
^•^^«"'^'-"r

?
que laditecontrainte a^tf

rfltH. Purceau^aditBT^T '.r"'""*'^'«'"j"»«™^^

'curies S^'rSubtC ^""JT^""'
^"'^ •»"' "« P«"-" y «"''«'

—«*r*rtrw^a 0.fr.
i iiifinniii

^

fflii
f :fJ

,

' '^

1-i....ii^

**^

J^'
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rwiiiiM, At ai
, onchiJro on vortudu

JoMjpb. Bouiiiia t\ un nouvol

a urunra

vol l^pi

tcn))Bli (]

nRiitfnt*

uly loti

.''*».

irrint qui fufc annulld ot par oonnJquent no pnuvuit Atro
prisonnornont pour lu rafltiio oauao. Qu'avant los pro«J-

d«58 pris pour <>btcn))Bii Jito ODtitrainto ot'avant lo jugoinont qui I'a prononodo, le
d<<tcnu a M dftmontlntorJit on justice.

The parties duly lotiOod, lo wit, tho dofond:int and tho Crowo prosooutor,
havinj? boon hoard upon that petition for a writ of /lihct* 6'/>/))Mf, (but no writ
havioR issued) the Court rondorod tho followins jud^'niont :

Socin- that tho writ of Cnntrmntc par Crpt in virtuo of which tho said Nur-
01880 Fourquin is now detained in custody, hatii lllo;^ally issued, it is ordered

• that tho said Naroisw Fourquin bo diHoharj,'ed frimi iho custody of tho sheriff of
tho District of Hioholiou if detained for no otlior cauk

~. - I'Otitioncr disohari^ed. (1)
'

0/rr>i/rtnf, attorney for petitioners. I

°

/^m/i««»r«/, attrtrney for defendant. '
|

I

•linin's ArmiitroHg,Q.C.,Ctom\Vt(mc\xioT.

(P.H.L.; •

8UPKU10R COURT, 1«71.

MONTftRAL, 27th OCTOBKR, 1871.

Coram BeAUDUY, J. ^- ,
"

•.
. t' .

- '

'-^*-

.:-/•:;: ; J No. 17H6.

v PMlli'ps et al, va. Joufph. ^ >

,
Jflttti— Hint, In » cave otmomlat iintlcr llin civil law, «1ip uiily pn Hcript Ion tliut can apply ig that ol

;'>>..>"' '"io yfari", unlt>t>8 tlw d«ru;tidant i<lit'w by llin picas that tioino exception oxiata in hl«
'.'^ ftivoiir. ' j^>-

\-

Thc facts of the case, ns stated in thg plui^itiffs' declaration, are given at vol.

15, p. 335.

Tlic defendant in his second and third pleas set op tho prescriptions of five and
six years respectively. The plaintiff* d.Muurrcd.

Tho following is the judgnidnt oE. tho -Court: '

,

Considering that it is not set out in the defendant's second and third pleiu

that he, the said defendant, is a trader, nor that tho receipt of tho sums of money
claimed by tho plaintiffs was an, act of acoinniorcial nature^ nor that tho defendant

acted as a commercial agent ; and considering that in a case of itlmtdat under the
civil law no other prescription than that ofthirty years can be invoked, and that

the defendant (Vies not by bis pleas aforesaid show that any exception to the above
rule existed in his favour, and that tho aforesaid pleas arc not founded in law;

Doth dismiss the said pleas, secondly and thirdly pleaded by tho defendant the

whole with costs. ,

i>un7op <(* Zf^imm for plaintiffs.

&. </oji6/7/i for defendant. •
;,

iSoMer .Boy, ^.C., counsel. v '~

(p. 8. L.)
../: : ' .^ _,... ,„ : »

^

.

(1) Vide Ex parte DeBliarnoia, 4 L. C. Reports, p. 45.

Bipart* mnaghqe; » L. 0. Hcports, p. 289.

:."W'-
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OOUR BUPKRlEURk, 1871.

^'^"R SUPERIEURR. 1871.

*"'*'r««AL, 18 DKGKMBRB, 1871.

' •, • * >'<"'<»»» TORRANCB, J.

.
No. MM. -

,

29 oolobro 1871.
P"""!.. par I. ta, „bu„t j„gem„„, „„„,„ ^^^ ,^

H^tu, notaire. A la IfcctionIT llLt ^^k ^"V" f^^^''^-
«^« I'- 0.

•prdsquol ladcandereaso 1Wp a fitprW^^^ —-"^.
notairo, nu partago des bions aui la .Z\l •

'"'t procddor, p,r lo dit

ladcmandoreKardeBaLrTn
I

°'""P°' '"="»' "» «o'»Pt« fidile fut rendu A

• Tk. Cour, having^iZlTSTT *""' '^ '™'" '"'"»"-

" »o.ioo of the -m. date thVlhTlfc!., f d
™'^' '"" '"'' "'" "P»» k"

" Pl.intiff .„d defendJ. fc^Zr;;'
* *'"' "'''"I' ^ <«i»W belwee.

;.
w, .. .pi.™ Mb:2sxi:™""' "" "'*•«- «"«•«

s

4:i
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Ulrant.

i4

Tii«(-ori»flr.)ion \ oifoutiitn ftf tlurluJKihciil f« tiit^irttliott.xmdoruA. in thU oaitM on tlio 27th
«f tho VIIJii||(i \ J n / •-

»<!, -

«»rtfftwriu« iWOotobor 1R71. ->"^

I" Doth by lluiiw prommtx Iximolo^ ito ««'! cnuflrin tho m'n{ ilep«l of Piirlltlon,

lete lie fxtrtii^f, A tnuhijiiit que tie droit, to be Ibllowod aooordint; to itH form

aJ U.'ii"r.'' &o., &o. . \ ^

G. D' Amour, pnxuruur do lu dc-mnnduroMio. ^"^

Aotb dtt I'urtngo ho|iiologu4.

WJ-U.d.) X

y-

81IRFF0RI) CrilClIIT CoUIlT, 1872.

WATERliOO, THU JANUAllY, l«7i.

Coram lUiMHAY, A. J.

No. 6040.

[Vi« Corporation of th^ l^ltai/e lif Watifrloo vs. Oirarii,

IIild:— lo. that kRubucriptlon note Kivon toa niiin!ci|ml corpnration, toaiil in the ereotioa

of a piiolic market, ia not a contract ornKrrcnicnt co'itrary to gtyad miiraU.

2o That rVicIi contract or a){n>einu it \n onu tint the parties might lawfulljr tuaki, and

is not beyond the powon of a corporate body.

Tho pliiinrtiffH in tho voar ISHO propoflod to crcot a mirlcct buildin<; in tho

TilliiKO of Waterloo, th order to iiiduco pluintitfs to conHtruot tlio buildini; in a

partjculiir pluoo therein, certuin rate p.iyors subporibod Huma of money for that

purpose. Among the number of such 8ub<)oril>cr8 won tho dofendunt, who luudo

and signed an obligation in tho following tcrius, to wit

:

Waterloo, 8th Mny: 1869.

Si lo maroh^ est b&ti sur lii pointe on via-ft-vis I'hotel tcnuo par T. Sqqui, je

m'engagc h payer ^ la Corporation do oo .village la aommo do oinquanto dollurti, ea

argent diir, do la manidre i>uWante, aavoir : douzo d(»llitj^ et oinquailto contiu*

par anikSe jusqu'ttu paiomc;pt, finuldc la dito aoiunio do oinqaa'nte dollara.

(Signed.) A. D. OlRAtiD.

' Tho plaintiffs having eomplied with the condition of tho obligation atipulating

that the markel should bo built oppositb the Hotel of T. Saqui, brouzht suit.for

the recovery of two instalments of the obligation on tho 14th June 1871. By

their declaration, after reciting the obligation and their compliance with the ooa-

dition requiring the market to be built ift the said place, they alleged that it

was through the inducements given by defendant and other rate-piyers ia

similar obligations (hat they located and built tho market where they did.

That the obligations of defendant and others was the consideration that oaused

the plaintiffii to locate the market as aforesaid. That such location was a personal

bent^t to defendant, tending to increase the value of property whioli dcfcnduot

owned near the aite of said market^ and waa therelbro a good and valuable ooa-

ideration for his said obligation.
^

~ ~"
~~~

\
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The deftnddnt net the tliion :

lo. By a il^'tnmendntil, wlioroin l|o nllfj^wl tliiit plniritiffttmiuld not boa party
to nn obliKBtiftii of tli«i imlim) of tho dnp *uod upon j that aaiil obligntinn was
null umi ilicf^ul

;
that tho huiii donian<h«f*WiiH n (iurt of tho price of a purohaae,

ptix d'mhiit, of a partial dtHjinioM of tho^fficorn of thu plaintiffN in roKard to a
ohoict of a Nito for a publio nnirkflt ; that tho enndilioniiorthn obliKiitiori aucd
upon were illcKal inaiiniuuli um pluinliffH o(wld not cli^iin paynwnt for their dcoiiiiona;
thot jn tcleotinK a nito plaintifTN only fulfilled a puLlio duty and had no rinht to
demand pay for their deoit«ionM.

2o. By an arreption m dmit defendant pleaded that ho had never reooivod
good and valuable oiiniiideratinn for tho pretended obligation nuod upon.

Ho. By another oxooplion dofundont pleaded thut there being no oondideration
for the obligotion. it could only bti taken aaa donation, and aa such wum i|iforinal
•nd invalid under tho form in which it waa uiudo; thut further, ony proluioo of
piynient, donation or other agreoniont tending to influcnoo the deoiaion of plain-
tiffii would bo null and Illegal, and would give them no right of action ; thai
pluintiflk in selecting a site w/aro boiind to look after tho publio interosU ulono.

4o. By a third eiooption defendant allogod that aupponing, aa plaintiSii falwly
alleged, that tho auoi in qucation had boon promiiied by tho defendant to defray
tho coat of tho oonHtruction of Haid morkct, pluintiffa had lost their right to
collect it from tl» foot that thoy had imposed taxea for tho name purpose upon
tho rate-payerH, among tho number of whom is tho defendant, and tho plaintiffs
have thus raised a larger sum than was necessary for the oonstruotion of said
market, and have no rteod nor right to compel defendant to pay under tho cir-
oumstunccs any nioro than tho other rato-paycrs.

Plaintiffs replied generally. The material foots having been admitted, the
ease was taken en diliUri, and on tho 22nd day of January laat the following
judgment waS; rendered :

The^ourt having heard the parties by tB6lr o^unsel, ozamioed the record, and
on the whole deliberated : Considering that th)» contract or agreement sued on
is not contraijr to good morals, but such an agreement as the parties might law-
fully make, and that such ogreemcnt is not beyond tho powers of tho said plaintiffs
as a corporate body, and considering that defendant has had all tho oonsideratioo
he expected to have at tho time of making the said agreement, as was admitted
in open Court, doth order «ind adjudge the said defendant to pay and satisfy to
said plaintiffs, twenty-five dollars, and interest from the fifteenth day of June last
until paid, and costs of suit diatraitt to^essrs. Huntingjkon & Noyes, attorneys
for. said plaintiffs. , / .

2/unh'n^/on <6 iVoyef, for plaintiffs.

Girarji df Ctrarc/, for defendant.

(J. P.J1.)
.

1h#CorMniU««

or WaiwlM.
vt.

Ulrar4.
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OOUff SUPIRIBURI, mi.

Caim HUpflURURE

n« RivwiUN.

MOWTRiAI., 31 OCTOBM, ItTl

""JiilpT, J., Maokat.

N*. ftU.

Convm Mu

I^jfUcA «l o/., vs. MrArdU,

ftauil*. ^_.^__
• I*"!* pinali lorxiu'ii n'oiitia auwa*

I iMartUol polai )• paiaa^^.

8up<«rouro A Bonuharnola, dan. lo DUtriot do Hoauharnoi. U«m„v J I. 22

domundou™. Lc, domandour. p«u«uivale„t Ic d^fi,„deur par ancooUon hjpa-fi.x- : .... ^ '
-..u.D.n. If uoiunaour par ano aotion hi

•lors proDritftairo dn liminniiKU i.i,.„..i..< ...^ . » . "o^BH
a.to dii 21 .,,,1 ma, p.,J„,a„t Mlm. BrO|»il, N. f.. un Mr. .1 onL «

fr6ro du d.t Bros»,t qui n'avait auouno or<5ai«fe? /
"»« !«««" P« if

Lea parties avBUlHnf^Bfina A^n/-: • i • \

la Lob.gat.onoaf.veurdo Thomas Brossoit, de.aV Mtr.. Bro«,U. «.fWre, CBUlIe valable ou est-ello nulle ?
i>">«)it, wa

2o Y a-t-il preuvo do fraudo ? j " [^ ^ #
IWpon»o ndgativo 4 cos deux quostion, est la mx\e k hL P WIlnyaaaoune loi qai frappo de nullity cotto obligaUon Lfcit 4.1i#'contre notain, Odompot «t u„ .i„p,e .rr3t de dSe. L^T^^,n aurait aucaoe force do loi en Canada.

«»P»wo, iaqa«J, m ntte^

Qaant A la prouve <^ fraade, ell^ n'existe paa >n doaijcr
*/

V.

'^ Jirat-Qoalaci

; _
\

•aria

Dorant lii

.^, 1 nivait lo& dd
*. •

(95 Tonneai

1
^ Le doman

, —

-

l>«»fe«tiel'au

Le demanc

, t d« aaisio con
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VIdo J^wlAro, Soienoo do» N«t«iro« T«m* f i^ M •_ . 3
.
i»d p .r.i«. Uooudl do. oh*r»4,, p. 605
Ano Don., to. „ot,'ir^,, n.«,. M «t 54.

- A

Wl do Lao«.„bo. p. 4W. Ho. 15, p„rt. Srr^Do Hdnoourt. v„nt« di«,„„«W«,, „,,; , j ^ ^ ^H«Jfr« T«„.o 2, oont. 4, eh. Xtll.'p. 401
' *** ^

12^0.,;^"' ^ '''''^- '«• ««'r»ado Vii,arK„e,,Dl„«. ,«. .o.e.

Diet, du noturwt, vo. pareiiM n. 2(M «» j «^

COUR SUMRIKURK.
«» RBIHSION.

MONTRBAfc, 31 ttCTOBRB 1871.

C««.« M0l,D.L«T. J.,^KAT. J., CaroK. J.

^

thtgtnaU n. IhmgUu, et al. L

"

Jngement ponr am gages.

<W ISIi. 0. /Drift, p. 262.

IwrdBTJrtflJBpWSBIelSirat^^
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no COUI\ SUrERIEURE, 1871.

v«.

OouglM.

>.

Lo.30 ddooinbra 1870, la Cour do Circuit paur lo district do Montreal, (.Bor-

tliolot, J.), a ronvoyd I'MCtiorv quant A L;»londo et iui a accordd inain-Iovdo do la

saihic coHsorvatoiro. Co jugoinont est iiiotivd comuio suit

:

La Cour apris avoir cntonlu Ic domindiurct lo dt^fond'cur Isaio Lilondq
tant au inc'Tito do I'action.quo sur rcxooption et la defenso plaidtSes par co dor'

nicr,. ..*...
^ f

ConsiJt«rant quo Ic domindour n'a fait app^rattro d'aucurto ordanco oontro le

dit Isaic Lalondo ou do pouvoir prno(5Jar oontro Iui par droit diD saisie consorva-

toirc pour fairc saisir-arretcr la bar<»o ou vaissoau " Dclpliina " dont il cat

qrvcsti^crrlri dddafation ot ftu prosJi vci^ardo saisio, a re

ct sa^sic aVoc tou.s dcpons en favour du dit Isaio Lalonde, ot adjugcant sur la

(loninndo eontro lo dit Dou;^hs ct vft la prcuvo, I'a condiinnd A paycjfau dit

dcmandcur la soiiiine d"- 883, pour balanoo do scs ^agos commo capitaino, etc.

Cotte cause fut portdj en ftovision i Montrdal.

Lo dcmandcur pictci^dit quo nonobstant les dtJcvsions rapporfdos nu:7 L. C.
J. p. 110 et 8 L. C. J.i p'. Sli^ryianinoins {'article 2;J83 du CodoiDiiPn ionnait
jin piivilej;e Sur lo vaisscaujiOHj'gjrgos du maitro jpour le dernier Yoynge e£ que
cot arlicle s'applique tant aux bitinicnts destines au petit cabotage qui vo^agont
sfir les fleuves et rivi6rcs que sur la mcr—voir les cbapitres lor, 2me,3ino ct4mo
du Code sur les batinicnts inarohands, la cause do Tourvillo vs. Ruclilc,cn rovi-

IS " ' >; " "°"' J"S<^"'cnt b;>stS sur les arts. 24t8, 2150 ct 2451, €*. C.
Merchant Shippings-Act de 1834,\«cct. 101 ct Sect. 19. -^p^- -.

En France, cetto question no 8;>uffre pas do difficult^. Code Com. drt. IMj-' ,:;°

% 1 Beaussaut, Cojo Maritime |). 4G9, citantSircy, 1834, 1, 10. i ,;

Cauniortt vo. Cabotage.—Boulay Paty, Droit Com. Mar., p. 100.
PurdessUs, p. 507, G14. ,.

'
.

Doifaru, Droit Com. Compard al 11, p. 259. V
V-alin,' Com. p. 400. _ )>x
Le defendour Lalonde invoqua les ddoisions ddjti renducs sur des questions

senjblahles. *

MoNDELET, J., disacntin*. "Lalonde one of the defendants leas^ a barge

.

• to Douglas the other defendant, who engaged plaintiff as Captain. Mtjie end

, • of the season, there were $105 duo him for wages, for wWcTi bo seized the barge.
The attachment w;is quashed in the Court below, hatl think it should1)0 marn-
tained. I iJiink that the Captain has a lien fi^ hia wages, and that he cai

.
attaohihe vessel as has been done in the case By a «ai«ie conservatoire ; bat I

. _^ -.^ aai alone in my opinion.

*Ma*kay, J.—In my opinion this is a «omc-arr«« before judgment without
an affidavit to support it. Even if plaintiff had a lien, a sciiure should havo'beqn
supported by affidiivit. He is not in the position of a ifcmicr <jui>e«r. The
President of the Court held his present opidion in Delisle vs. L'Ecuyer, but his

9 judgment was reversed. .^

^. J , « , Jugement oonfirmtf.
b«rouarce <0 x/H^as, avocats du demandcnr.
Mvt'o tf A tie/ebvre, axoealB da detbnUave.
(P.R.L.)

'
' >

../'
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^,'COUtt SUPERIKUIIB,

EN RKVIt'ION.

MO>fTREAL,30 SKPTEMBUE 1871.

Coram Mondblet, J., Bertiielot, J., Maokay, J.,

, No. 368.

^uhaut V8. Lacomhe.

%
JooS

- -
' trouve Hbrogde par I'operation du Code do Procidl.^.

^*"' "" "'""'"" ' "'" ••

Lcl7 «cptc.„bro 1870, lu dc.nandcrcsso par reprise d'in«tanco fit motion pourlerejotdc
1 opposU.on ,.fi„ d'annulordcsopposants. sur lo.principo quo l-opposidoa

n dtau pas tn„ r^o, ,uo loppositiou n'.tait pas aeco„.pa'„d. d'«' affid!vTt
^

"

I affidavu anncxd 6Uvt insuffisant, n'cUant pas assor.acnUS devantun offioier com-

Lc jugomcnt rendu par la Oour Supdrieure 4 Montreal lo 31 ootobre 18Y0(licpudry, J.,) a nccordd la motion ct il est niotivd conime suit •

La Cour, aprfis avoir entcndulcs parties par leurs avooats.' sur la'rcauSto
sommaire do la l)ema„deres8e par reprise dinstance, produito le 17 sen.embro
dern>er. aux finsdo fairo rejeterl'opposition de la dito L'ame Doucet ot son dpoux

•

considdrantque la dUe opposition n'c^t pas accompagndc d'une deposition duo-'ment etjd^alement assern.entdc, tel que requis par I'artiole 683 du Code do Pro-c<5duro Civile, renvoie la dite opposition avcc ddpens.
««*-«>-

Les oppo8ant« inscrivirent eette eause jour rd vision 4 Montrdal, et prdtendi'rcntque la motion n'dtant pas timbrde, aurait dO 6trereje.de ; et que la DemandeZ^en repnsc d instance, quoique proeddanttn /om<2 ^a«;,em,navaitauoun intdrStdans la prdsentc cause, (1) et que lo Jurat dtait suffisant ct dans le doute la-4?our aurait da accorder un sursis et que Tabsenco d'un affidavit rd.^ulier n'est
pas un^ raison dc rejeter I'opposition, mais uniquem«nt d'enlever 4 c°ette ODDosi ,

Uon soh caractice suspensif.
oppoa-

lereolasse, au-de88U8de$1000...^........;............
,200

2emccla88e.. 400 .. ;.. -, i ka
Bemcclasso ......^. ...... 100 '

j gn
Doncilfallait uti tiInb^ de W.OO au lieu'dTsio v'a q'ue'la procddure ^tnit

pendante dans le district de Montr^ que lea timbres n'dLent pC^ac^ eotmani^re voulue par la loi, la sec 20 de I'aote de 1864 dit que loffiL qu teemh pidce, annulera le timbre en dcrivant son nom. et les timbres en question por
tent les Himplea inittatea M. M. mns indicaUoi^d«^qualit<,geer^l T.

-*

(1) 15 L. 0. Jurist p. 105.

i^,'-

^

if^n
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Hair. •! !.,

' ~^~jt'^*"» 'f^LAT't^J

Lo jurat do I'affidavit est illt^giil, il est ooiume suit : asscrmcntd pardovant mo!
& Sore), 00 neufjuillet 1870.

(SIgnd) S: LAPALME,
' "

C. C. S.

en sorte qu'il n'appcrt pas dans quel district lii si o'est devant un offioicr compe-
tent que cct affidavit a et($ fait. (1)

MoNDELET, J.— The judgment appealed from was rendered in the Superior

Court, on the Slst. October, 1870. The question is whether the affidavit

annexed to the opposition filed with the Sheriff is sufficient, or whether an affidavit

was necessary to susp^d the sale. The 82nd Rule of Practice dispenses with the

nffidavrt,-w*en tbfr^opposition is founded on title; but Art, 683 of the Code of

Procedui^e, which is later law, takes away this exception. I consider the present

affidavit insufficient, and the Sheriff should not have suEipcnded the sale upon
the opposition, but should have returned i|into Court after the sale, as-ordered

by the 81st Rule of Practice.
"*" '

Bertiielot, J.—The affidavit isJ^Mpifpi!

it does not say what Siile the opposap'll^i* to annull, or ttiat the opposant does
not seek ta retard unjustly; 2nd, the Coittitnissioner does not sny for what district

he acts, but simply says " C. S. C. ;" and 3rd, the stamps are insufficienf..'-''- Ju^cuient confirm^'
Piihi, avocat de ]jil dcmandercssc.

Barnard <*; Pagtuielo, avocats des opposants.

(p. B. I.)

sJ^Milii^kly insufficient on three grounds: Ist*

ap'gijiti to annull, or that the opposant does

COURT OF QUEEN'S BENCH, 1871.

MONTREAL, 10th MARCH, 1811.

Coram Duval, Cu. J., Cabon, J., Drdmjionj), J., Badoley, J., Monk, J
No. 88.

Mnir <fe ah, Appellants, & Muir, Responthnt.

HBlB-That after an appeal has been allowed to Her Mt^etty in Her Privy Council, this Courtunnn.
set aside the b.iir bond, for alloKcd irregularities, and dismiss tlie appwl.

This was a motion by the respondent, that the bail bond furnished by the
appellants, as security for the due prosecution of the appeal which had been
allowed to Her Majesty in Her Privy Council, should be set aside, for the
reasons stated in the motion, and that the appeal should " be stayed and set
aside," and the record remitted to the Court below.

Duval, Ch. J.—When a case is before the Privy Council, this Court can-
not interfere. The motion of the respondent cannot be granted.

Motion rejected.

If. L. Snawdon, for appellants.

Perkitu <& Monk, for respondent.

(8.B.) -^ >

(l) 12 Jurist p. 236, 8 Jurist 96, 100 ct 101.
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COURT OF QUEENS BENCH.

MONTREAL, 6th SEPTEMBER, 1871.

Cor,nn Dvval, Cu. J., Cabon, J., Drimmond, J., BadoIey, J., Monk, J.

No. 28.

'

] Foitrr, AppiWint, and AIHh, RispoHilnt.

llkf-y Tl.at no prpsnmptlon can artw that a (Ire has been caui'ed by the nPRllirenofl of A n or
I hi. HTvant*. from the mere ftct that he occupied a portion of the building Ue-troyod. "tho
« remainder of which wa^ occ^led by C. D.. the proprietor of the building
!

2. That the proof of negligence >n such a ca^o must be direct and positive.

This was an appeal from the judgment of the Court of Rovicw, at Montreal
sported pp. 13 and seij. of the 15th toI. of the Jurist L
Caron, J., dissentims.—La prcuve tUublit que, lors de I'incendie, la grange

incendide dtait occupde partie par le propritStaire, intim^, et I'autre pirtle par le
locataire, l'appelan>. L'un occupait la partie ouest, et I'autre la partie est. C'est
dans la partie oc«Ap<5e par le demandeur que le feu a 6ti d'abord aperju, quoique
d'apr^s la sitrfation des licux et Ips autres circonstances prouvdes, rie0 ne
s'oppose i ce que le feu ait d'ubordpris dans la partie occup<Se par le Ddfendeur
ctse soit ensuite communique A I'autre partie avant qu'on ait pu le voir de
dehors.

Rien dans la preuve n'^tablit d'une maniire satisfaisante quelle est la partie
de la grange oik le feu a 4t6 d'abord mis, ni sa cause, ni son origine. De ces
deux faits prouv^s, que la grange en question, lors de I'incendie, ^tait occup^o'
conjointement par les deu;t parties, ct qu'on ignore dans quelle partie le feu a
origin«J

;
il r&ulte que le demandeur ne peut pas invoquflWa pr^somption cr46e

par la loi que le locataire est responsable de I'incendie qui origine dans les
batisses qu'il occupc. L^n doit djjiw dans le oiis actucl, mettre°de c6t6 cetto
pr^somption legale et d^ider Ja^use 'd'uprds les faita q^i ressorlent de la

• preuve. Or, cette prcuve qui est assei contradictoire, jo I'ai examinee avco
attention, et je I'ai compar^e avec rappr<?ciation qu'en a faitele Juge Short, dont
les notes se trouvent en tSte du factum de lintimd, et je dois dire que j'ai trouv^
cette appreciation en tons points correcte. J'approuve entidrement le jugement
qu'il a rendu, ainsi que les motifs sur lesquels il s'est base : en etant ainsi, je
n'entrerai pas dans les details de la preuve

;'

je me contentorai d& dire qu'il est
difficile, sinon impossible, d'en veriir 4 une autre conclusion que celle de dire que
ce sent les employes du defendeur qui ont cause I'incendie. Si o'etait le de-
mandeur ou ses employes qui aurait ete cause de I'incendie, il fandrait que le
feu e6t et6 mis avant I'arrivee des hommes du defendeui^, qiri nesont arrives que
tiu-d, et lorsque le demandeur etait au lit, tandis qu'il est en preuve que ni le

demandeur ni ses gens ne sent alles'jl In grange aprfis I'arrivee des hommes du
defendeur. II est au cjntraire en preuve que le cheval de Melanjon, qui se
trouvait dans la partie de la grange oii les chevaux du defendeur ont ete places,
a ete par l'un de ses hommes conduit dans la partie ocoupee par les vaches da

~~

demandeur; or, l.rs do oo transport, si le feu eftt ete dans cette partie, la per-

i

lUt-jr-th^jtradttitrte-chevaHfe-Melmj^on n'aurait pas inanque de I'aperce^



114 • COURT OF QUEEN'S BENCH, 1671.

r«<i«r
•nd
Allif.

4-
voir; ce qui ii'a pas culieu pui»|Uo o'est loiigtomps jlprda ot forsriuo tout lo

luoqdc 6tuit couchi^ (|uq lu fea a ft6 ddc .uvert ct quu i'aJaiino a <5t« donnd.
I>e ronsciiiblo du tdmoignuge il rdaulto clairouient/(juo o'esti lo d<$fi!ndcur,

qui, pur sch homines, est I'aivteur do I'inoi ndie, ot /qu'il ost ^c8pon,ublo du
doniuiui,'c qui en est t6<u\\6^ o'csi lual i propos que lo ddt'on^cur a contesttJ

la prqprii'td du deui inJcur,/j uiK<|ii'il avait lui-mOuic louu dti dit doiuandeur, la

gFange d«"|t il 8'aj;it. / /
'

Quaot u la proscription pluidc'o, oHc n'exi-ito pn.. Lart. ;i2Cl, qui au rcsto,

est do droit nouvcuu, ((iuoi(iu'il no siit pas indi(iut^ coiumo/tel) n'ont pas appli'

cablo au pas. ,

II est asbcz siugulicr (jue Ic domaudour ait itttondu ai lonyienips avant do jwtcr
son action; pourtant, oe lonj,' tldl li, dont bion dos ruisons ^ouvent avoir tUtj la

cause et dont il u'cst pas tVuu do rendre coni[.t«', no saurait d<?tniirc son droit, si

toutcfois Yd li)i ne Ten privo pas. Co ddlai iwut crecr la prt'soniption qu'il
n'<«t!iit pas irts sftr dc .son droit, puisqu'il a (<t!< i*l6ngtenips i le fuire valoir, nmis
cctto prt'soniption n'tst pas dc nature A fairc renvpjor sou action, si du reste, ello

est bien fondee et soutenue par la preuvc. •

C'tst CO qu'a decide le Ju^e do promidrc instance par son jug>Mnant eoufirind
par la Cour de itevision A I'unanimitd, sauf le Juge Mondclet, qui pirait avoir
fond«5 son dissentiment uniquenient sur le long temps qu'avait Mnad ecouler le

dcmandcur sans se plaindre. Cette raison u'est pas valablo ; radmottre serait

declarer que Ics cours de justice ont droit de cr<Ser des pr. scriptions que la loi no
recounuit pas ; ce long ddlai, au reste, est en partig expliqud par ce fait prouve
dans la cause, que le demandeur a souvent requis le dofendeur de I'indemniser, et

del'espoir qu'il avait droit d'entretenir qu'il finirait par I'Stre h I'amiable et sans
le d«5sagr(5ment d'un procds. Au roste ce n'est pas au ddfcndeur A se plaindre de
cediSlai tout, en sa faveur. '

Je confirmerais le jugcment de la Cour de Revision qui confirnjie le ju«'emenf
du Juge Short. ^

Badgley, J.—The facts of this cause as they are in evidence aro the follow-

ing :—Foster had a section contract in 1853-54, on the Quebec and Rtcshmond
Railway, near Danville, where plaintiff had a dwelling house, barn and other

outbuildings. He rtnted to defendant his house and barn and % shed which
defendant, after hiring it, converted into a horse-barn, and he occupied the house
with his fauiily while he was completing his contract, and the barn and shed barn
he used to keep his horses in, while his work was progressing. The barn had
two stables, the cow stable in its western end, which bad always been retained by
the plaintiff, and where he kept his cattle and his hay, and where he ha5 two
cows at the time of the fire, which were then destroyed. The eastern end or

half had the horse stables, in which the defendant kept horses required for his

railroad work. The shed was near thw eastern end of the barn, built at right

angles to it but separated by 5 feet from it. In the early spring of 1854, the

section contract at Danville having been completed and the Ihoraes no longer

needed there, the defendant gave up the house and buildings to the plaintiff,

having removed everything belonging to him out of the bams, only keeping at

—StnvtUe- two- horses and some tools which were keptr~inrthe shed. ""Tti
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before. The MmiJ, k.J ^ ' ^' "'"• *"• •"<' 'k ""He u

beck ilim „ «„«°« .Tw/I , , rt T""'
°"''™' ""«"' » •» «•"

;.b. .be.A b.4:.':i''",r„;t;rrr-c™ '- "»
toanig, one at Richmond'and the other J ^h.,tr a u .l

^"^ '^^ ^'^o

b.™. Ih. Riohmond .earn .TthTol S^ 7 ""A"""
"'''''°'' " *»>rf

and there was a p issa^.* b hind th . I.«,s.«. <• .u ' ? "'"*®^' criches, were,
«„ •

'^ ° "^ '''- "•*'^' ">r the conveniennn nf n.» *

who was the last of these men to le ve^a^eCtht sa^^^^^^^^^^ .^T"'"''house. Bessette, als., who had rema ned L7eZ^ IS u
^'' "*"

P-t 10. taking the lantern with him and havi
'

s^^^l 'thlt ov/7
"^''' ' '''-

'Th teamsters had all previously gone awr^o to their oJT'"^
''''''^'

.n
1
the othe« afterwards went I slop inZ'sS loft No'^f r^u"''*^

""''
'

went into the western end of the barn or into or near IT T t'' "'S''*

having.
,hateverythingwassafe,shutthrsab'al:^

•t plaintiffs house, where hisfamily wero. A little IZuhl , f''""^'
«^bles, having his lantern whieh /e had takt" "h^f^^^^^^^^

i.b..r.™i..h..h.d,oft.h...igh.w::'Btz^:°,^>?:.s;rs *~

glJgJJgfilVjaHJrftia^t «»gt
teVlam and started off to alarm Bessette at AUia' house,

•tti^Mehniyinrand others, he gave

Foatar
•nd
AUIa^

•-J

lU

>.!,

if

,

an acre and a half or

y'
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Voater
and
iiUli.

\.;,

Ivio from tho barn. Bessette and others oame up with him or near him, on hi»

return, and it is proved by all tie witnomc^ that the i^ro was iu tho barn and^ by

all who have spoken of it, that it was first seen at tho western end, over the oow\

stable ; that it crept gradually alonj; from west to east, until the entire barn up

to the cast end was in flames, and only then the fire reached tho shed barn, near

that end of the barn, time being thcreby.allowcd for the remoyal of the horses

from the shed stubl^,; but-<tlre fire was too'iapid to save the horses in the barn

stable which were de(*troyed. The plaintiff Tost his barn and shed, his twocowH,

some hay, his barn fences, and a double waggon standing in the, barn .y aril.

Tho fire happened on tho 20th Augu^t^LSat, in full midsummer time, when

the days are longcstuind the nights generally not absolutely dark before nearly

midnight. Thirteen years allcr the event, tho plaintiff instituted this suit against

defendant for tho recovery of his loss, estimated at $525. No difficulty could

have arisen ds to the decision of th'souuso, except what might have been found jn

the examination of and determination upon the eviden'e adduced, had not

the plaintiff presented his cause all through, and even in this Court, as based upon

the relation between the parties of landlord and tenant at the time of the fire,

complicating the case not u little, and introducing into the rules for its decision,

tho legiil principles involved in the rules of law connected with fires of lease!

premises and the presumption of fault in the tenant of the premises when a fire

occurs in tbetjn. Both Courts have been -manifestly under tho influence of these

fire laws, thcjudge en pfemiire imtt'ince observing, in giving his judgment,
" when a fire-jciccurs in premises occujiied by a tenant the preStfmption is against

the tenant, that if was caused by his negligence, and it is for him to rebut that -•

presumption ;" but, he adds, " this docs not fully operate here, because plaintiff had

two cows in the large barn, and there is, to a certain extent, a divided responsi-

bility, so far as tho presumption goes." One of the confirming judges in Review
repeats, in a general munner, tho observations of the original judge, whilst the

other confirming judge sustiiins tlie original judgment by briefly sayin", " that

when a fire occurred in a'building occupied by a tenant, tho presumption of law

was that it was caused by the negligence of the tenant," miiking the fire law and
presumption plainly predominant, as if this (was Ji case within that rule. It

was forgotten by both Courts that *tho fire pjripoi^le of law and the pre-

sumption of negligence belonged exclusively to a very exceptiond law, and
could not be extended beyond their special circumstances. The judgnTmt given
and confirmed was for $450, viz., $350 for barn^shed and fences, $45 for the

two cows, $50 for the Wiiggon, and $30 for hay. ' This liability from tenancy is

important, both as involving a question of evidence and a question of indemnity :

the former casting the onusof proof upon the tenant to disprove the fault imputed
and attached to him by the law, without proof by the landlord ; the latter the

nature and extent of the indemnity, as restricted alone to the leased premises

injured or destroyed by the fire and which the tenant is condemned to repair

and restore because he had the cuntodiH domus, the indemnity not extendin<'uto

the contents of the premises, as he had not leased and, therefore, had not the

cttstodia of these, and for these, thcrcttore, he owfiS n<rlffaomntfy, hdf couFd KeT"^

ex vi termini as tenant. And hence, therefore, a misconception by the Court of
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<l.e proper and tr-e rol,.tian cxinling at the tlmi^ of the Arc boTw^^TthT^

tTnnciplo of both the French and our Codes asiimilatfl hut !, i J •

relief affordodOo the tenant, our Oo^.^^^ Z"::!:::Z^:i/^ ;:

^

r^spoe^ a. our art ele relieves hi.n if he disproves th.t he was „'tu t theFrench article requiring hi>« to prove that the fire occurred h^Zf^i ^'

Thts law has always been held to be a very special kwS M ' hi 7 t
....I.tate ag.u„s^he equitable principle on whiclf justice1th tt . 1°^

• niust make out his case, and accordiu -Iv it is ./.•;.' ° P'"'"*'*^

extended to cases not inelud d in tZ iL
'''''""•"'"V"'-.- and cannot be

It has. therefore iT'lS tli h
^""^P"''*'^'^"':° «• «"aet.ne„t enforcing it.

«."..lar nature between neighbour a,.d neighbour^ Se T^) ! t C a'i I

W.11 not apply, and any inferenecfrom it will be contrary to Cas wer« fand cannot be itnported into the^ause, in which the Iht^^ff !! II
,^"1"''

under the 1628 art of the P P »».;„i *• .

"^''^ responsibleuo i«^o an, or me t.g,, whicli mentions only persannes d,- .« L •

Bterpretcd .0 i»ol«d. domoaiio »r,™^ «... foii^'Z' 1^0^".°'
..h.« .hU part of .ho pl.ta,iro p„ta'«oa. a. j.dg. erZ^.i if " '

r<Mt«

4. •p..

rarihe eagr enJ, and the plaintiff's cattU in the.cow stoKi. . .^T-.«d. Tho judgo .d„i,..h.. ^,L .un.»« „. uL liTpt!;";: *;

]:»!

^:--k::
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rofUr
that the fire originated \a the barn.' Without more than thia, the divided rea-

ponaibiiity from joint occupation would raiao the known principle of oontribatory

negligence under which no liability could be made to attach to the defendant.

The judge om'itted to atate in addition to the fact that thj)>fire originated in the

jointly occupied barn, that all the aai^a witneaaea proved that the fire originated

in the wea'tem end of the barn where the plaintiff'H oowh were, and which had

never been occupied by the defendant, but alwaya retained and occupied by the

plaintiff himaelf, and the result of the judgment under these cirourostances is to

make th^ defendant rcHponNiblo for the plaintiff's carelcasneaa, there being no

fault proved or established ugainat defendant's men. Jurisprudence haa settled

this point. In Sirey Reo. General ; and Table D<Soen., 18&1-1860, vo. incendie

:

" La prdsomption l<$gale ^tablie au cas d'inoendio oontre le looataire au profit du

propridtaire ocaae d'Ctre applioublo lorB(|uc le propri^taire habitoit aussi la maison

incendie. Le locatairo ne pouvait paa Ctrc rcsponnable qiu'autant que le proprid-

tuire ^tablirait que I'incendie n'a. pu commonoer dans lea lieux habitus par lui.''

Case. 20 Nov. 1865. (Cavalier) 8. V. 66, 1, 103. P. 66, 1. 324. See 2 Troplong,

Louage, No. 363 et seq. 17. Pur. No. 109; Marcadrf 8ur I'art. 1733, No. 6. 3.

Aubry et Rau sur Zachario) §. 367 note ll. T. 0. No. 46. II en est ainsi, alora

8urt(^at que le propri^taire qui hubite une partie de la maison, y a dea chataobres

qu'il loue en garni et dont il a oonscrv<< la surveillance.

6 Marcadd No. 5. p. 471, on art.ofthe Code 1733, says :—Quand Icpropn^tuire

lui-mC'me habije une partie de la maison incondite, il e^t i^vident qu'il ne jouit plua

do plein^drqit du b^ndfice des lois 1733 et 1 734, puisque tant qu'il y a incertitude

complete sur la partie oii I'incendie a ou n'a pus commence, la pr^somption de

faute du locataire ne peut plus naitre.

Marcadd has treated these points with his usual perspicuity and" precision, and

his remarks under the Fr. Articlai 1733-34 are conclusive. As already observed^

the exceptional fire jurisprudence and presumption have affected the judicial

decisions in both Courts, add given effect to evidence against the defendant which

isfaoixhkoot nave had, because the defendant has disproved the fault of negli-

nce presumed against him, and shown that every possible ^are had beentakoo
'' by his men ; sand he has also proved that the fire did not originate in his part of

the occupied barn, but in that occupied by the plaintiff himself. Hence, there-

fore, the fire jurisprudence presumption could not have affected the defendant,

,eTen ifhe had been a tenant, or if the relation of landlord and tenant had continued

between the parties, whilst it is shewn by the plaintiff in his declaration and

factum that no such relation then existed. Jn hia factum the plaintiff says:

The plaintiff alleges in this cause that defendant, by nisiteamsters, placed a num-
ber of horses in plaintiff's Barns at a late hour in the night, after plain^ff had

retired to rest, and that by carele9sne8S of his, defendant's men, plaintiff's barns

were burned and their contents. And in his declaration he avers that "the

defendant had had the bam and shed from the plaintin for his teams and had

used them for many months previous to the fire, but that he had given them up

gome time before the fire, antt on the night in qucstipn the plaintiff occupied

"KlfoTtbeTarge barn, fifivtng his cows ifid^ayin^^t^^^

';: ':^-.> ,." '.'
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defondanf. Hon^ were in the eai,t end." The action ^ therefore, . more action
for tort, for wh.oh the defendant can bo responsible, not M • looataire, but a. a
ma-tor or o.nployer. liable for the negligence of bin ncrvantn and workmen, ,/,,«...-
tu,u,n H „uvn.r, under the general principle of |ho 1052 art, Ihat evU aaneman .<. responsible for the damage enuspd to another by his fault, ao.V par impru.
..«.., «.j,Y«,v. ua Mlitt, c.teyding the n.aster's or employer's responsibil-
. y to the damage caused by " tUr .hm,„t!qu.. «„ ourri.., dann vLution

t^. excopt. ,n, of 10 and ISyoarsp-^soriptions which were rejected. He also
pleaded a special pica of denial.

| An action of this nature r«iuiros that the
plaintiff Hliould provo his easo alBr.n.tivoly by ;,.„.„,. rlalr,,, H iucontrntabl.^:
without presumption., or iinplic .tions arising out of the relation of landlord and
tenant and the onso ik one muinly upon evidence and solely upon the evidence of
Ber helot, which, in all the material points upon which the action is made to rest,
ha. been contraduUcI by the Weight of evi.l.noc of every other witness who ha.
been examinod or spoken upon those points stated by Berthelot, those other
witness* being brought up by the plaintiff himself aU well as by the defendant.
It will also bo observed that Ber.helefs evidence was adduced 14 or 15 years /

aAer the event/ and that it was procured upon the terms stated by himself:
Le aemandtiir «. a domand<5 si j'avais eu connai«anco do cetto affairs; je luiai

repondu oi^i. C est jeudi dernier qu'il m'a parld che« moi ii Stukely. II est
arrive Chez Ano. jeudi soir yers 6J i 7 heuros ; iU couc/ii chez moi 11 m'a
donni unejptattre et d.mie pour Me rendre in. II „»•« donnS en.uite deuxp..trc. guejelm m d.:nmndi lornqueje »uis arrioi ici ao„nt de donner mon
tinu>,gnage. Si la Cour m' alloue encore quelque chose je prdtends I'avoir, maia

LlvT r^ •.'
"1
V" P™"'" '^''''-'-e-'* Upon this witness and his testi-mony the deft^ndant observes, not without great reason : "It now only remains forhim to refer to the evidence of EtienneBerthelet. It will be seen by the reoo^

!i\k /ft
"jndents witnesses, except Berthelet, wore examined together,

and that after their examination the case of the respondent was clearly ho^lessHe took two months more to hunt up this last witness, Berthelet, Wont to hishouseand remained there all night, and the result was that the testimcmy of
Berthelet alriSast wholly contradicted all the other witnesses, both of appellant and
respondent. How this result was arrived at, theappellant forbears to say. but it .
IS surely a significant and suspicious oircun^stance."

\
As already stated the only affirmative evidence in the case is that of Berthelet

and the points made by him are:-l. That the fire was in the i^entre of the
*^

barn near the horses, and that there was no fire in the cow stabte 2 The
care essness of the teamsters on their arrival, all being drunk as well as Be^ette-

itl; A »^r°" ?" '"*' ""^ '" the barn stable, but that the teamsters were
hghted to their work in putting up their horses ^y a lighted candle which wa.
stuck on a cross beam by its own tallow, and was at thread of the horses. It

"-"M hTelilTn?!!.f"f''°?
'?'"^' ^'^ ^"' ^ ""•" satisfactory to eoa-

fMtW
•4
111*.

tnesses on BotF side87'fin »!.» « ^ • . . .

—..-.•» wj vuu muer wunesses on Dotn sioes

nZ ^ fu .
^ ^^ "^^^ ''"'' '''"" *•« SPt back from alarming Bessette andopened the large centre doors of the barn there was no fire where t^'e plajatiffs

^TO'
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SSt
""*•*'"'• "e««"^ vUintlfTn witnoM, who immeiJittUlj folKiwod B«rthelo»,

*•*• SHj.
:
When r weut out I fmiii.1 the bi^ burn on flrS. Tkf wr^Urly nut «/ M,

bitrn ,r,„ then h„rni^,j, and tl„ n.,./ „'.,» hnfut th,„^^h. " Ily the wontorly onl
1 moan where tho cow ntahlc wan. Tho rnof «b..vo thu cow «tubl<t, whon I woi.l
out, Willi ikil on flrw. In tlio roof bvor'tho other end of thiit barii thero woh Are
In inniiy pliicin in spots."

*

i
;

"

"^
g. How »lyl tho Hro, In thoho places or spots, on the on<I of tho barn oTc/tlio

horim Btubic, «pp<«iir to hiivo tiikon ?

A. I exp'ct thiy tm.k Tt by Hpirkn ooiiiin;.' from tho roof nhovo the cow utabLv
I opened the bi- barn doorn an m.on as I ciiiiio' to the fire, in tho ceiitro of m<\

^

bw-n AsHoonns I o^jsned th.so dwirs tho fire c;iiiio oufui a bli.zo. I th.n
oprncd the stable d-Hir-Jft.tho barn, ^«nd the fire flrst began to drop down from
tfic loft'ubuvc. I onlvl^t out of tho stable nlivo one liorso. Wo could not «ot
any more out on iiCCT^ppf tlid fire becoming so lu.t.

And afterwards he lyrtwercd, as to wli^re tlie Hrj appeared fo oriirin.ito, th.t
it (iOiiimenctd in tho west* end of the biglarii, that is wli-ro tho cow stable wa-
Charles or Claude Melanvon, pliintifTs witness, who I,ft Bessette at tlio barn ut
I

I
0%'k, and slept in the shed barn, jnnd was roused by Borthele^ befl.ro goin '

to alarm Bessette, says wh'm lie cumJ down from the lofl he found the burns
/'/.>. ««>». The " fire was iu the largo burn above the cow stable near the
' «bcd<^ the slab rw)f. The fire^pp|nired to have commenced at the end of the

^

"barn ,;i{fffeTO the cow stable was. The fire was above whore tho cow stable wa>..'
.Iherc wasn't much wind when the fire commenced but it rose afterwards The
fire burned very quick. Tho. fire gained thoKorses^ stable in the big barn befi-rc
there was any fire in tlie^hed barn. It was the fire in the big barn that fright-
ped tho horses In the shed barn, ns tl.c fire was bursting out of the doors of"t).c
big barn and the door of tht) stable of tho shed barn was at tho corner between
the big biirn and the shed barn, as sliown on plan, dofoiidunfs exhibit "/.'•
" I am certain that the fire comme.nced at the end of the big barn where the e-w
"stablp was, for I saw that tho firo had burned most all that cn.l. The firo
ran along the ro«jf by sparks from whew it coiumenced and whon the big barn
doors were opened the air entered and seemed tJ form volumes of firo all thcotV-rV,
the barn. I did n0t go into the stablp of the pM bam." -

"

Julien Melanr;on, whose mare had b.;cn romoVed from the barn stable and put
into the batterio by his son ( l.u.'o, witi out his knowledge, was at Bessettes
when the alarm wa? given and ^u^hld to the barn to save his mare. He say< •

'I

Jc me rendis A la l.fite aux b.'tissts en fiu, «t je vis le leu au bout de la graniro

I'ot'j
^taicnt les vi.chcs

;
le leu so:tait par fa cctiv^rlurc au dcs-sus dcs vaches.

"

" J'ouvrifl la porte de la battciic, mas je rye pus ei.trcr dans la grange, car il y
'•avait ausNidu feudnns la buttcr-e; !o feuroulait dans la grange dans ee moi>rent-
•' W. " C'est dans la tas3orio d- 1 idr .ito, oust-i- lire ..^ otaioiit les vaches, que
" le feu <?tait le plus fort

; cetto- tasst rie ni6 pfirais-sait tout embrSsde," Je revins
alors A la poi to de l',?curie dcs ol oyaux du ddftndour, 1 1 j'entrai dans cctte <Jcurie

f.^^^"^°!
'^^"'^"'^ '"^''''^''°" P""*^ aller jusqu'au fonds de l<?ourie. pour aller

jusqua lu dwuicre place, la oA j'avais Dits ma jum^^iitr~XiiTh7vaux du d<5fcir
dcur avaient la tCte tk la bat(er!e,ct lo:s.)ue j'c.itrai dans ratable, le feu comnicn-

-- -^4»^ --r

/
../.-
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VHit i " prorwlro dunn lo* cn^ohtn." ' Loraqiio J« pawiai diirri«^ra lei ehovaui, (I

D'jf tvail p<>iiit do fou dorriiin oui ; lo fou ronuit p ir duvaiit Iim ohovaut, du
»-o»d do lu biUtorio. II n'y avail point do fou duna le planclior qui a« trou'?alt
u dcNNUH d«« ohovttui

; il pouvait y on ivoir dnna oo plunolior, 4 lour tflto, itiaia J«
ii'iin ui |)oint vu.

Ho Hion K.H.M on to aiy tli it ho jjot out that liwt horiio boliuving it to bo bia
mure, but, V.niimn frmi bin sot. that hIio wm in tho t<,t$,'n'>; tho contro of the
l..rn, wrhcn ho oponod tho unnd Ki.tti., it hum tm |..to, ho loht liix iimr.*. This
witnoM.1 wiw miioli riih-d on by tlio Court ut ShorbnK.ko. Ilo pHm on t| aay •

Quand- jo huI. arriv,S i la gn.n^^o, iln'y avi.it pua cncoro de fan ».ur(m dana
1
t<rurio (lont jo vIohh .?« p.irlor, ui .1^ pou do ionipn apr6a k f«u fc co.n.rouniqunj

1^ cotto courio. C o^t bion n.on idoo .(uo ^i 1^ fcu cftt pn« diiiiH lo bmit do la
grungo oCl ct liuiit lo:* ohovmx du dcfondoi<if ho aoruit oomniuriLm< i ^ petita
<<«urio avaiit f|.io dutfoindro I.. IfiNsorio^.^t liont loa Vachca du dLundour.

Villon.Mi;o, d.fondant'H witi.o.'w, a^in of tho Hamo class na IJorlholft, auya; A
muconnaiiiartce lo fou a p isdueotc^ .|o Totablo ou (Halent 1.>h vuoLa.etlu raiaoa
qui m •' fait diro quo lo fou u da coniaioncor daiiA Tetublo du doniaudour, o'oat
' quo lo vont Hourtl.iii 00 w.ir-lik aur lu grundo grange on vcnantHur lu potito grunge,
'qui HO trouvuU tout prc\-i do I'uutro ct on «<tuit 8t<parde par un pasmigftlfo'
" voituro." Si lo fou cQt comnionc«5 duna lo bout do la grange oil ,5tuiont loa
clwvaux du dttfondour, la potito grange aurait pris on fou avani quo la grftnde
cat eu lo temps do brfllor, vu quo lo vont auruit pousw- lo fou aur la potito grange.
II DC vontait paa'tria-fort, uuii il y avait un bon air, et lo fou a poUr offot d'ahi-
,niorlo vont./

These witneaacs, with Berthulot, arc the only persons who speak of the plaeo
where the fire originated, and II itly contradict him in saying that the fire did not
orit;inate in the weat end or cow stable part of the barn, an I bear out tho
dclendanfa assertions in his iRiotum that, whatever the eauae of the fire n.ight
have boon, " it originated in t^part of tho largo barn which waa then in tho
I^isscssion of the respondent, us already stated," as a cow stable and which had
not boon entered by (lofendant's men.

The second point of Bortholet's evidence relied upon by tho plaintiff is the drunk-
enness of the defendant's touraaters. It will bo noticed tl.ut his evidence upon thia
point is confiiiod to tho burn : ho saw them arrive mid go into the barn with
their horses, lie says:

—

" Vers ncuf ou dix heuros du soir plusiotfis dos employes de »ir. Foster
arriv^rcnt uvec lours chevaux quils^irent dansju grandc grange. Jo suis moi-
nVOme entie cc soir Itk duns la grande grange et j'ai vu Ics homniea do Mr FolLr ,

qui prenaient soin de leura ehevaux." In oross oxaminafon he says: " Jo nesma
pas entrt<dans lecurie muia jo suis seulemont domeuid en dehors de la porte
pendant 12 ou 15 minutes que les houimea .soignaient lours ehevaux." Com-
mencing with this self contradiction, ho then charges the teamsters^ as being:
drunk

:
" Tous lea hommos qui conduisaient les chcvaux paraissaient avoir bu^

„ '" faQ''^g<^" CO jour lA, lours fiieonfl pnrntssaicnt hinn i<t r.ingca. Ila bhautuluiii
et parlaiijnt bcuucoup." Mr. Bessette dont j'ai parlcj plus haut dtait le premier
cmp!oy,S de Mr. Foster pour %voir soiq dcs chevaux. " II m'a puru avoir pris -

rM«

^

.•A

A

' i



s.

t-f

V .
/• **.,,

%^

182 COUIM^OF QtJlBlfB BINOB, I8TI

(Ic. liqueur. forl«. « .olr II" Whlih !.« .ft«rw.rd. •,,,!« i„« JnHpf^MBMBl
n.t,«„ M fo||.,w»: J« oroi. quH A „.it ,,„»,„ „„,p,„^^, pou, SuIrT |„
oh.».u. <,ui loBc.i.„t d.n. I.. gr.„,leY«nK«. Je no m., rapp«||c q„« Ju „„„d AnJ«.n« Bc«rtU. et un autre du «««,> (irm .!•«„ „u Md«nv«n. J« " con
naliMin bien (ou* o«ii quntro prMinnM iLin» oo toinpN 14." J'lU tu " Im hom
mo. qui o.,t ml« lour. «h«»ttu, d«..-, la p^kht gringo, m«l. j. «• pui. Hon dir»
tur •us,

jv

^" ^" *•") ''"'^ "*" •I"'"'*' romonno*. lA |M)ur voua fnire on.ire ryi'ilnJmknt

Ki^iwnie. C«rt par lour nmniiVre dn^'lr cc Noir 1^ diir*<r,int* de lordlnalnj.
Q. r« tenaient-ils bien ot uiarclittioiit-ilit druit ?
fi, til rmirrhairntbifn.^ . /
Now, Hem^iU, rofi.rr.^1 to by tlii» mUncnn wu^ the Htublo foreman who llred

with hia family in Alli»' houac, and wh<.m I)..rlhoi<»t wont there to alarm, nnd
Wdanvon w«a the t.amatcr who accon.puniod luJm-tUi on UKviaitto the barn
table at 1

1
oclock at nfght

: ho, aa Ikrtholtt mwa, hIo))! in tlie ahed loft and w.a
. arouwd by Borthdot Uforo h., Hturt^-d forJl.a*!tte'H. Molaiyon eould aooroolj
liavo been in the b«r4 loft andtheahcd 1,^' at the ii^e^imo. Diokaon. pl«in
tiff a witneia, who a].(o Hiept in thflghc* loft, #i,a « Sl.offord tokmaler, and hea^.y,
that neither he nor the other tcamalem from Shcfford taatcd liciuor on the day
or the evening of the fire, and did not a^e any of defendant^ handa wtirae for
liquor on that day or evening. Hcaette, plaintifTa witnesa^ aaya, he took 10
boraca with him fmm Kichmond to Danville to the barn thero " All the teora-
Btcra that come with me under my charge were a«A<,r, and bud not drank any-
thing that day." The tcam.ten, that oame from ShefJbrd p.lt up their tea,,,,,
ind I did not pay muchVteutlon to them, and don't know whitliw they were in
liquor or notf,

**'
\

Q. Did you ace any aijins of their being in liquor? \
^

.

No, I did not. And he afterw^rJa added tha^ if ai^ ofL ShcfS'rd team-
•ters had been in liquor he would have aeon it/ Sheridanfa Hiokiond teamster
Mya he and the others left Itichmond together and remained together until their
arrival at Donville, where they put up their horHca and where thoy bet the Shef-
ford teamatera, amongHt whom were Dickaon and Charlea Melanflon, \He aaya-
" Of the tcamstcra that were there, I never saw any of them drunk; I did not
SCO that any of the tcamstcra were affected by li,,uor on thatoccahion j" they may
have dranlf some, but not so that they could not take care of their teams as usual.
•' I did not see then. drii,k on that day, and to my knowledge I never saw them
drunk. The fact w, drfeudant was pretty strict, and a teamster had to be pretty
straight qr*o would not bo kept. I was a teamster for the defendant for two
years q^piore. I am not a drinking man and never have been; I sometimes
take a glass of beer or a gha. of wine, bat never anything stronger. But upon,
that day, to my knowledge. I had not drank any spirits, wine or beer " Our
stable-boHs' name was " Antoine BcsFtftte; ho was at the stable to receive us, and
fed our horses as usual and .picared perfectly sober; he was generally the last

ifflfciaJflamthc-jitaMp, nad I thinks but I am am sum, the last one to lam—
the Stable on that night. W.ienevcr we assembled together to unharness our

1 '
/
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kiraw, Am WM mIwuji imMloiid talk npil •Inj^lni^. hikI th«r« mi^ht hnvA b.i«n
on that oco.iM..n Wu hn.i hm.n MpiMtc.l f.ir «.>.n« time nn-I prrrti.ibly talko.i a
httU mor. th,.„ ,„u..l. l>iok*m, ,mo of Iha prtjr, wu . I.m.l t«lkh«, .in^in.
•nd jovi.l r.llow. but not .. -Irinkinx .^in." Moillo.it.j, rond l.borcr, lik* Bar-
Hi«K««yHl.„Mi,.l,.. ltiol„„on.J^uitihArriv«, th-it B-MM^.tfo, thn «t.W«.b.»M,
*l IM Konn iiui oiiidiiiauioiit l«^ chJvauf dm d^ritndoum mo imraiwuiifnt toiu
•..broil ot proiidro lo .»!» ordinaira d.M ohovniii. Julion Melim^in, tho old mnn,

.
MW tho toiiiti^toni orrivo, anil,Mw t\wm iinlmmoHii and put up tliolr homoii: J'al

r"i""'?r
''" *^* °'' '"^"'"^- ''" "»" P'«i*J«^«>«nt t..iH on bon dtitof bion mbrtn,

AcCamillo Villonouve, a laborer nt tho mmo oIiiim an Bortholot, vxm alt the toam-
Men arrlvo «.,<! unhnrtioM. and utabLj^llhoir h>,Tm: Om ohirrfttiori dtaiont
«.l.roa,^.' B^Mwite ^tait cortainomont Wbi^. S^w htm nt \ho hIAIo and
ift.rir.irdH at hi* own hou»o, H..bor both tiiii«8. Saw Ch<irlo., MoWnvon nrrivo

;

'

h.. w-w Hobor aU. Now, thia evidenoo oppiiea to the UiohinftaV <eam«t. ra,
whom Bortholot particularly oharKo«, beoauJw he layi ; j'«i vu le« Ukmo. qui

^
..nt miH louni ohevaui dan* l» petite gruoKo, main jo ne puh rion dir\ Hur cur.
Thene were the ShefforcJ teamstera, and Dloknon, one of tl.cra, wyH th4 noithor
ho nor tho others with him had t«tod any liquor that duy or evening. To all tkia
may bo added the ovldonoo of Ohiirlos Molanyon, a Hh.*fford teamHf^r, who Rays ;

^The two other teamf^tora and myself wore Hober when we arrived at DunviJle
;

neither thoy nor.iiiyaelf had drank any thjug •!! day. Wo arrifed at Danville
about nine or ten o'ol..ck. I didn't pay much attention to the time. I went
to 8oe my fothoT (after I arrived there and had put up my team,) who waa stop,
ping at my-brother-in-law'a. Neiihcrhe or any of the family had gone to bod.
I remained there about an hour. I then went to the atablea JwUhxlfiy
brotherin-law, Antoino Bosaette. t did'nt enter the stublos. I went to thi
loft of the ahed barn and Mept there with Aleiander Dickaon. Wo were both
•ober. for we had drank nothing, &c. And to the forogoinsr must ho added that
tho defendant's men were obliged to be very careful in this respect, as he dia-
charged those who failed in that way. It would argue an extreme pcfvorsoncss
of perception and judgment to give the loust belief to the cvidcnoe of Bortholot
upon thia second point in the face of all this contradictory and uncontradicted
evidence aarainst him, and also again6t the\ery gratuitously incorrect assertion in
the plaintiffs fiiotum that the defendant's teamsters wire craztd with drink.
There remains the third point in Berthelefs evidence. He says: " Je n'en ai

pas vu les hommes dont je vions de p,irler, (the „ teamsters from Richn.ond)
*f uroir defanal ct toir Ih, main fni vn qu'iU amient plnci une eh.,ndeffe-
»«r le garde manger d>$ cheva x et qui leur teroait de Inmihe : elle dtait
environ 4 ou 6 pouoes de long et elle dtait plawJe sur U pojitre qui sort de
division & la grange sans chandelier. Elle dt.iit tk environ 3 ou 4 pieds de
la terro k la tCto des chovaux du mCmo cdt^ de la grange 06 le chevnux
^talent: elle brulait encore Idrsqu'il a sortide la grange, ?os homiAes ^taient
encore 14 avoo leurs oTiflvaux."' On cross^xamination he says : Je ne suis pas
"entr^ dans I'^curio mais je suig soulemc^

1, ^xi&=
ppadmtdouze ou qninze minutes pand.int que ces hommes ^ignaient leurs
ohevaux." Je ponae tju'ila les suignaient commc i^ I'ordinaire. « Antoino

AUM

il •

% -Jm

»»
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Bessette (-tail dans IV^cBtlfc tout lo temps quo j' y suis demeurc«." Jo no puis
lias jurer " positivcment-qjiio Bessette n'avait pasde fanal ce sotr li dans I'dcurie
mais jo no lui en ai p^)iiit vu." J'ai vu*^ chandelle A la t6to dos clievaux sur
un gardt-gmin ; Iv ganlcgr.n'ii dont je veilui parler est uno poutrc qui traverse
la grange. La chandcUo^iait colWo li dessus avec du suif. La place oii les

chevaux mangcaicnt <?tait' le long de co gnt(t>-gr,iu, Jjt ct iminc^diatcineut au
dL'sscus do la place oil se tiouvait la chandelle. Le foin dont ils se sont servis

'

pour soigner tes chevaux a Mi pris au dessus d'eux. Gi'ndraleuiont Ics harnais
tUiiicnt pendus en orriirQ ^es chevaux. II n'y avail pas do cloison entre Ics

chevaux et la batterie. J^l crid & ceux qui couchaient avec moi lorsquo j'ai vu
. le feu. Quclqucs uns sont .sortis, los autres sont restds. J'ai (?tt<.de suite i lu

iiiaison chcz Bessette.

The great manufj^ptured evidence to be got from this credible and disinterested
vitn ss was the use of the open candle in the horse stablt$ in the barn. It will

be noticed that ho did not go beyond the dwr and was only there a/ew minutes
whcB the men began to put-up their horses in the batn, stable. No^, Bassetfo
testifies, thaK*rhcn the teamsters drove up, " I went into the stable [with them.
They had no light, so I lighted a lantern and giive them a light. This lantern
was in good order, and had no broken .gliiss in it. sThey had no kher light

except this lantern in putting up tlieir horses'* Sheridan, a Ilichnional team.ster,

says: " The teamsters hid a lantern upon that occasiou with a light in it; it

generally huig up in the middle of the stable, so that all could see? I did not
see the candle taken out of the lantern on th it occasion, nor did I see a candle
stuck or. a beam running across the stable; if th>»^ had been such* a thing, I
should have seen it. The stable boss was a careful man and always appeared so
to me." The witness was the last to leave the stable before Bessette, and then
every thing was safe, and he then went honie \\ miles away. He also testifits

that the horses in the lai|;e barn stood with their heads towards the barn floor

and there'was room behind them to walk and hang up the harnesses on the wall of
the barn

;
"and if a candle had been put upon the beam in front of the horses, next

„
the batn floor, we could not have seen to take care of the horses, but if the liglit

was hung up behind the horses we could see ; but it was sometimes moved along
in different places behind the horses as required so that we could see bi tter."
.\iid on cross-examination says: I think it was a common square lantern of tin

windows; this to tl^e best of my recollection was thc^'one generally

1 do not knowf who brought it there nor to whom iti)clonged! I

^vith glass

used there, -
;> «.«^„..v .v .,..»..v uv/i iw niKJtll 11 uulUilgeU. L

thought it belonged to Mr, l-astor. The stable boss usually hadMthe light wh n
we came in. Does not know who carried the lantern away.

3lailIoux, of the same labourer's class as Berthelet, sa)s, he was in the barn for
an hour, and more,' that "le^ gens du dt^fen'deur quand ils soignaient lours
cli3yaux avaient un fanal eclairc? par une chandelle. je crois. Jo n'ai pas vu do
chandelle «3e'soir-li hors la luinierc dii fanal. Je n'ai pas vu ce soir-ld do chad

-

AA\e plants sur la pbutre qui servait de garde-grains entr« la batterie I'dcurie.
S il y avait cu uno chahdcllc plantde de mcme je I'aurais remarqu(gc." He also
say8:~li resrpas re ini.a connaissance que les charretlers so soient jamairsm.
,de chandelle sans fanal Juliea Melanyon, who lost his hor.se with the othera in

*
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the barn stable, snys
: He did not go into the stable with the teamsters on their IFcter

arrival. Ma.sjc vis qu'il y avait de la lu^uicreA I'intc^rieur, je ne sais pas quelle Am».
lumierecdtait. ^Qn cross-examination he says: La lumiire quej'ai vu lorsquo
je suis allc^ i I'c'curie Iqrs do I'arrivc'e des chevaux me paraissait en arriire d'eax
\ illunouTo, another of defendant's witnesses, " j'ai &6 i I'dt.blc avec ees char-
roticr., jc Ics vis d,?tcler les chevaux etjcs soigner; Bes.sctte, celui qui prenait - Mmn dcs ehcvaux, ,5t«it present ct je I'ai vu soigner les chevaux, &c. Je ne re-

*
,

marqua non d'extn.ordinaire, tout se passa suivant I'habitude, et se sorvaient
d unfifeal comme d ordinaire, jc n'y ai pas vu d'autre lumiire, &c. Le fanal dont
jai parlc^ tUait t'claird par unc ohandelle, je ne les ai pas vu 6ter la cha«dello du
f.nal et la poser seule dans la grange." Naw, these extracts exhaust the evidence
of the witnesses for both parties,- with reference to Berthelefs testimony as to the

'-
use of the naked candle, and it would indicate extraordinary credulity indeed to

'

beheve that any credibilily-can be attached to his testimopy upon the third point
more than upon the two preceding ones. Without the assurance of these points
the case has nothing te-, support it; and when it is considered that the western
end of the barn shoull be in flames and the eastern end not on fire, and yet it
could be argued that the western end could be set on fire by the unignitcd east-
ern end, impossibilities could exist no longer cither in nature or law The
judge at Sherbrooke must have misunderstood the case and the evidence entirely
and his judgment with its confirnmtion in review cmnot stand and should be
reversed. .

Duval, C. J :-The judgment of th^ Cou^t of Review wouldle reversed on
those grounds. The casc was presented as one of lessor and lessee. This would
give the plaintiff, the lessor, the advantage, because the lessee would have to
account for the fire. But in this instance the parties each occupied part of the
b,.rn, and therefore there was no such presumption against the defendant (appel-
lant.) The plaintiff was, therefore, bound to prove that the fire originated in the
p.rt of the stable occupied by the horses of the defendant. This, The Court was '

*

of opinion, he had fulled to do. The pluiotirs chief witness had stated facts
winch the judges must s.y they did not believe, because he was flatly contra-
dicted by all the other^ and especially by one Melanyon, who was a stran..er and
entirely disinterested: Melanjon said he saw no one drunk. Then 'there was -
another fact of importance-Foster was very strict with his men. His Honor
could not behove the evidence of Borthelet, which was in contradiction to that of
all the others. Be thelet suid,he saw a naked candle put either upon a shelf or
a.picce of wood. If this Tiad been true, the fire mighi be accounted for. But
ou this point Berthelet was ccntradic^d by all the other witncs.es who said the
candle would have been of no use in the position montioncd. Theresas another *

f.ct
;
the fire was seen first in the west end of the stable, the wind was blewin- from

westtoeast, and the fire would have been blown in the opposite direction to that t:
which the plaintiff pretended it took. The plea of prescription was not support-
ed by law. But when, under such circumstances, a man allowed a lar«e sum to
remain unpaid for 13 years without brinL>ing an n.Unn U .i,.».^ .y. u. ^,„
not very sfif^^Ttl^e strength of his claim. - Ho said he had frequently asked
Foster to pay. There was all the more reason for pressing his claim, when Foster

'

refused to settle. .

t Hi

.-f-a I- ' '
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SUPERIOR COURT' 1870.

Cajriey

Cunyrt.

Pbommond, J., would only remark that the acUon was founded apparently on
tlie presumption of law existing against a tenant. That presvmption had been
entirebr done away with by the joint ocoupaAoy of the premises which had been
proved.

The following was the judgment of the Court :— /

"The Court .-l^* * considering that, at the time of the occurrence of thefire
mentioned m this cause, as the ground of action by the respondent against the
appellant, the appellant h<id ceased to be the tenant or lessee of the respondent's
premises destroyed by the said fire, and that the said premises were in the
occupation and possession of the respondent, and only temporarily for a part
thereof by the appellant

;

^
Considering therefore, that the appellant could "not Jm» brought within the

presumption of law against him as a tenant or lessee of the respondent for his
said consumed premises; 7

Considering, therefore, that the said respondent was bound to prove his gtoM
of action, and to establish the alleged negligence by him imputed to the appel-
lant, or his servants, as the cause of the said fire

;

Considering tha^ the said respondent hath nqt proved the allegations of his
declaration * * * doth reversft * * * and doth dismiss the action and
demand of the said resjpondent * * *,"

Felton rf- Fclton for appellant.

Sanboi n A- Brooks, for respondent.

(8«.)

Judgments of S. C. reversed.

Vfe

^

. V- -^ '"'^ SUPERIOR COURT, 1870.'

MONTREAL, 30th DECEMBER, 1870.

/
Coram Behthelot, J.

No. iwa.
- '

Caj/ley \s. Camyri *

HKi.r.^That objection, decided at «,,u7e cannot bo rertsed until the Bnal hearing on the merlfc. Ifthe deposition has been closed. ' \ menw, ii

This was a motion to revise oertainWlings atenguete, with regard to a debo-
litioh which had been subsequently clos^. "

1i^

Per Curiam :-" Consid^Srant qu'il^o'y a ^aa lieu \ adjuger sup ioelle
motion, attenduque la dite ddposition a 4tAolose, et que le demandeur, selon la
pratique Buivie dans cetteqour, devait et doity pourvoir s'il ja, int^rfit, lorsque
la cause sera entendue au m^rite. et lui r^servak son droit 4 cet ^rd, a' renvoyd
la dite motion pour.gtre.l4 et alors adjug<5 ainsiNqu'il pourra appartenir en dl»it
et en loi."

^

Mouueau & David, for plaintiff.

Motion to revise rulings rejected.
t

Tfimire^iJdiilrfdc Doutre, (or defendant

.

(S.B.)

,J|. ^
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COURT OF QUEENS BENCH, 1871.

MONTREAL, Oth SEPTEMBER, 1871.

Coram DvvAt, Ch. J., Cabon, J., Drcmmond, J., Badgley, J.,

POLETTB, J., ad hoc'

No. 27.

Papinemi, Appellant, and Guy, et al., Iie»pondenfs.

Bmld ;-Tli.t w. order orJudgment of the Sapetior Court. eoJolnlDg " The late ProthonaUry of «hU

. nZ' Tl"-
"""''• *-'""'" * ^-'Plneau. to wit, Samuel Weitworth Monk. Wflllam C. H._

.... ^^"J'"!.!f''
i"^- * P'Plnean. or their repre«entoU»ee," to pay a certain lum of money

depoilted with •• Monk, Coffln ft P.plneau, Prothonotary," Mr. Paplueau belnc itlll Protlio
notary with other a«<ociate», U valid, and thta. notwithgUndlng that both Monk and Coffln were

^ »? T ° *"""" J"*"*™*"* "' *"">«" wa» pronounced, and that the Mme waa ptonounood,
withow any 6ne of the Bald three Indiridual^. or their leprewntativee. being in any way
parties to the caae.

" * -^

1 l-hat under the circumstance* above related the Mid Papineau in atiil an officer of the Court.
and, as such, Itable to be summarily impleaded, by rule totcoulraintepar<!orpi,. fornon-o« m-
plianoe with said order or Judgment.

8. That notwithstanding the flict that said Papineau. by the terma of his a|^ntment hr the
uorernment and the consequent noUriai agreement between himselfand his ooUeagues, liad
no control over the business ofthe said Superior Court, or the Aioneys received by said Protho.
notary, and abstained ft-om exorcising any such control, and did not participate In the emolu-
jnents of said office, (his powers and remuneration being limited to the business and emolu-'
ments of the Circuit Court), he nevertheless is liable and reponslbie for all moneys #hlch
-•nay at any time have been deposited with the said Prothonotary.

This waa an appeal from a judgment of the 'Court ot Review, at Montreiil,
rendered on the Hist March, 1870, and confirming the judgment of the S. C.
reported at pp. 281 and seq. of Vol. 13 of the Jurist.

Bethune, Q.C., for appellant :—
It is respectfully submitted that the judgments now appealed from are, as

regards the three answers, erroneous.

The judgment of the 25th November, 1867, was, in one sense, a judgment
'' a^inst Mr. Papineau individually," butonly so in thut it was rendered against
" the late Prothonotary of this Court," said to have been composed of two gentle-
men (then dead) and of Mr. Papineau.

,

Tbisjudgmeut has proceeded on the principle that "the late Prothonotary"
was stUl an officer before the Court, although two of the principal petsons who
filled the office jointly were then dead, and other persons (Hubert, Papineau &
Honey) were then really the parties holding that office.

Whatever may be the responsibilities of Mr. Papineau in connection with the
office of late Prothonotary, it is submitted that the moment Messrs. Coffin, Papi-

'

neau & Honey were appointed to fill the office, made vacant by the disatb
of Mr. Monk, Mr. Papineau ceased^ to be aii officer of the Court, quoad his
old office, and,'therefore. the judimint which claimed to deal with him other-
wise was null and void.

,^-''.f'?-'^"r^
apply with equal force to the question raised by Mr. Papineau'a

Court, quoad bis old office, at the time he was served with the riile for contrainte,
he was not liable to be; dealt with in thiit summary manner.
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Oa the merits of the case, as ruinediby the third answer to the rule, Mr. Pa„i-
ncau ,^,ost confiaently submits that, h6wcver the .Court .nay bo disposed to view
the issue raised by the fii^t 1.„d second answers, the CJurt. c.nnot but coHcludo
to reverse thcjudgmcnts now nppcalcd fro|n.

The Court will not fail to observe that the facts as ploadcl are all adinittcd by
the Jlonorublc Jud,'o who pronounced the orij^iMal jud^Muent complained of, and
that he made h.s judgment t,. turn o;. the sindo consideration that, aecordin- to
hi^ views of the matter, the responsibility of .Mr. I'apiuoiu resultin,- from^his
nicre appointment and accptance of office could not be legally aontrolled'by any
agreement with the Ojvernmont by wljom s^cli appointnunt vvas :ui Jo.
As a legal" proposition, it is most rjspoctfully sub'^ittcd that this view of the

Honorable Judge is entirely erroneous. Up^m wh.it sound principle, either of
. jaw or equity, can a C .urt undertake to separate the mere appointment of one of
its-officcrs from ^he declaration of the very power which confers the apppintment
as to the duties and responmbilities ta result from such appoirttment? In this
case the declaration defining Uic duties and responsibilities of the office was
actually cxecuk;d before the commission conferring the appoirttment was- made'
out and was in reality, therefore, the-bisis or grounrl work of the appoujtment

'

itself. And, und^r the feeling and conviction that such was the cise, the threo
gentlemen appointed executed a no atial agreement in which tliey agreed that their
duties and responsibilitiffs were to ba of the character defined by the Oovera-
ment froi;|i whom their nppointn^ient was derived, •

It cannot be said that the public was not informed as to the peculiar ind
restrictive character of. Mr. Papineau's appointn.eut, for thefrce.><t aceJS- could at
all times be had to the public records of the Government, an examination into
which would have established under what precise circum.stances thai appointment
*as made. In addition to which, as a matter of fact, tbe whole of the documen-'
tary evidence supplied by Mr. Papinea-b, as explanatory of the real character of
his appointment, was printed and published in " the Blue Book" for 1853 by
order ofthe LegiJalifc Assembly, and was, consciuently, matter ofpublib notoriety
long prior to thof deposit of the moneyin qv.estion in this eass^
As aclosirtg^emark I respectfully submit that, should this Court confiriu the

judgment now appealed from, it. would conseqfate the monstrously unjust doc-
trine that aa individual may be im^i^son^d during the remainder of his natural life
because his -mere name has been unfortunately associated with a public office
with, regard to which ^he not only never exerbiscd or used any control or authority
v^hatever, but, % the very nature of his ;tppointmeut, he was Sbsolutoly prohibited
Irom /so doing. . ,

'" .

^

Bhlh, for Respondents :—L'appel a dt^ itistitue pour faire infirmer les deux
jugcm^nts du 30 Septembre dernier et du 31 Mars aussi dernier.. Ces ddcisioos .

Bont ce^ndaut justes et en tous points couformcs A la loi.

Les fiiits^ui.ont donnd lieu aux' procddus contre I'appelant sont clairs et
(imples. L0 4t p6t am fait entre les mains do Monk, Coffin e%Papineau al( ri

T2^,
^?'°"^ i:^!g°»^,^ i"

Cour Supdrieure. Le J« f
>cme„t ^xAkm%^\ la L

remise du dOpoTmai^e les intim^S oomme devant le recevoir et ohacuu dos
d<5positaires ou Icurs reprdsentants comnie devant, le rendre. ,a'aj.peladt eqt I'e

.•ms, ^

«,
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scul d<<po.sitaire Burvivant qui 8oit oontraignablo par corps, les reprdsentants des
autros d<?po.s.ta,ro8 n ^ant qu'en leurs bions. Co jugomont n'a jamais 6t6 r6vo.
qu6 ni inflriiKS en appel et a onooro aujourd'hui toute sa valour.

Maintenant, si I'ou consij^ro Ics p.-dtonf,ion j do Tappolant. I'on volt iinniddii.
tenicnt qu dies no pCuvont lui servir. Du moment qu'il a 6t6 nommd Protono;
tu.ro, il 8C8t trouv^ duns I'obligution do remplir octle ohai^e suivant la loi et
non suivant la volontd du Gouverncment. Le Gouverncmcnt est un odrt)s cxd-
^cutifet non l<?gi8latif

; ,1 no pouvait soit par des instructions verbales, soit par des
ordres dente, diminuer la rcsgonsabilitd do I'appolant comme Protonotaire ; il
pouva.t peut-Ctro, apri^ avoir nommd trois poraonnos commo Protonotaire, leur
consoiller ou meine lour intimor de divisor entr'ellcs I'ouvrage do leur office il

pftuvait memo lour asRigner des salaires diflWrents proportionnds aux services qu'ils
<itai«fit en dtat do rondro

; et si I'on examine avoc soin lea instruotion^n qucstio,.
I on verra qu il n'a pas'fait autre choae, qu'il s'en est'tonu IL Mais, quant aux
obligations que la loi imposai't au Protonotaire, quant a la rcsponsabilitd do co
demier le^ouvernement no pouvait y apporter la moindre modification, et loftut
est qu il n a pas pris cotte latitude. Ce sent les personnes nommdos i la char-c de
Protonotaire qui ont elle-mc^nes essayd de rdgler entc'elles leur responsabilill- par
des conventions notafidos. Ces conventions; plaiddos par I'appolant comme uuo
excuse, le condamncnt au lieu de rabaoudrc. C'est.un prineipe didmontaire que les
conventions n'ont d-effot qu'entn) ks parties coirtraotantes.. DUn autre cotd si

, liippelantn'dtaitpas tenu Idgalemsnt, ainsi' que Monk'et Coffin, il la respoJsa-
bi^itd en, question, de quelle ndoossitd dtaient cos conventions ? En si-'nant cos
cofiventions, I'uppelant admcttait parJi m(hm sa.ftsponsibilitd telle que° les ii.ti-
va^s reji^tcndent.

Qu^Ht 4 la mort do Monk et cnsuite de Coffin, dela n'empeche pas l'appcl...,t
dctre responsable du ddpflt en question de la meme maniere que si Monk et
Coffin existaient encore. L'appelant est toujours officrer de la Cour quant A ce
depot et toujours oontraignablo par corps.

"

-v

Badqley, J., disxe.flrns.—Byihe 27 and 28 Vic., cap. 60, regulatin^'tho
expropriation by the City Corporationof civic.property, the Con.missioners^sub-
ni. their report to the Superior .Court or ajudge for approval, and, by the 13^h

' section of the Act, the Corporation deposits the price or compensation award
in the office of the Prothonotary of the Court. Thereupon, by-Ibiriml^on
the Court determines the mode of calling in the cedi^prs of the party and .11
others entitled to or interested in the mppey, and issues advis^ible and justorders
f()r the distribution and ddiyery of the money, or for other,mattera in oonDCoUon
with the demands of the interestedparties.

ThiUs the entire extent of tire jfower conferred by that statute upon the Su-;p6mr Court acting in expropriation cases, which is not a matler.of a«^mV*
juchaa^re arising from it*- original jarisdiotion in civil writs or other judicial
matters m cpnnection with them, a^d upon, which it renders its judgment and
""
^-°°1 Py execution or otherwise as directed by law.- '

TapImM

Uujr.

^T«
«.•.""•',' expropnatory pYMeedings are purely and absolutely/

ZrT .'"«"•
^'n""'^

'^'°' *"*•*" '''"•^"•"'^^ jurisdiction and statuto^.

j^ *'*'' ^"P?"*'' ^^'''* «°<^ if judicial.authority under the statutes of ite
-

^'^
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creation and procedure, and thel-efore only confer upon the Court orjudge acting
under the Exproprmtory Act, such and w much authority „» is specially and in.oxpresatprmB delegated to dthe^ by that ActU its provisions

"^"^ '"" "»

On the 27th ofApril, 1863, the Corporation conHF^ned to the offiecof the Pro-
Uionotary of the Superior Court the Reported sum of «202, awarded to the ren-
pondents aifd in^their^int«rcst.

^

.
^On the-27th of November,- 1§.53, the' Superior Court, on the'potitU bf the
^spondents, as to thesaid money, ordered the late P?othonot„ry of l. Court.Messr^ Monk. Coffi„'& P.,pine„„, ,, tHeir representatives^to^pay to the respo.^
dents tbo-above sum, deposited for themintheoffiooftf thosaid late Prothonotary of
the said Codrt, with the conclusion for the enforcemdnt of the payment by all

,
legal waysan^ means. The proceeding and the order were «/, ,r^/„nd without
notice, and there was nothing of record to show th»t the dffioo of Pwthonotary
had ceased to exist

;
moreover, the conclusion a* to the enforcement was -ratui-

tous by tje Court, and illegal, not having been demanded by the petition, the
Cou^t having no power of UscH\.a:mer« mo^,, to originate.and order what wasno demanded from it by the applicant. The Court was not required toorder nor did It order the co«m»W;>rtr ror/«.

It is scarcely necessary to observe that^ this order against the late' Protho-
V notary was a misapprehension, because the office of Prothonotary was by statute

continued m its existence -with the existence of the Court, of yAMi it was a
constituent, and^hefefi^re did not cease to exist or bocomi A.^3tho„gh thepersons who performed its duties under their patent of appointment may have

,
ceased to exist. Here this order is directed against the late Prothonota^, the
office as principal and omnot be applied subsidiarily to the officials individuallywho though named, are not averred to be or to have been the holders of the
office at that or at any time. Such a judgment was informal, and legally
nnenforfeable; but upon this informality the respon^dents movedt he SuWior
Court loraryle «^.;, not againsfthe late Prothonot.ry, but tfgainst Louis
J. A. Fapineau, to show cause why a contminte p,ir eorps should not forth-
with issue out of the Superior Court against Mm as s.ul depo»itaire sur
r..an/, to compel his payment to" them of the, money deposited in the office
ot the lat« Prothonotaiy of the Court as expressly stated in the order, and
thereupon the rule was granted upon the avfiri^ents of the molioS solely and
Without any proof that the ^apineau of the rule/was ho of the judgment, or that
he was the late ProthonoWy, or that any/ judgment had been rendered
against him as serdiUppniaire «ir«,«.«B^/ Now in cases «f this extreme
nature where coercive imprisonment, contminte par corps; is claimed and
required to be executed, formal precision, it least, should be observed, anl
th^ Court should verify that the proceeding sought to be obtained has
t^n adjudged^ ordered against the party upon the demand of the applicant
tnerefor, and that th^ontrainte is executory upon the party ruled against, who
yuld not be alon^cSnstrained for the acts or deeds of other per..bns or their

!!^'^°!°!T.".°'^l?y
'*^*''^j°'^^"'°°*- ^^^ grant of' the rni;>. thAr^fn»,.

-^amBtrE(nilf"J7:XrPapine^ waS a^SSStlii&ality, and was not justi-'
Bed by the terms of the judgme.t, and unwarranted upon the,mere aUegatioo

^
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of the motion copied into ihe rule without proof that Louia J A P„ni

Upon tho|prant of (Bia rule he ia brought in aa a m/*^„ ^,...7 a n T'^

„„. L; ? '^"^ ^'"'« "° •^"8"' offieerar^^hat on the 5th of Apr I S'now lettera patent isaued appointinif Measr* Pnffi™' u • V „ '^ '
°^^'

P ^nt of that da e, were appol>,tedj.,i„tProthonot«ry ofihe Super oTc'urt and
. nave aince continued an nnnh ti. * h l • .

"^ " wun, ana

C:. -t/itu: °°^
?

b. »««„ w «.Jour., ::r;b:
Sari W .'k. *T T °° '"' """' °' P'"^*"'? *.. could hiMjudgod bjr the ongioal order, or enforeed »gri„8i bi the ,ul. for ^J

^n and d|rect.ona to hio. by the Executive Government were wUhout 2 ^

Satfte2t; ?^' "^ " * ^^"*"™ *'"*'" ^'•^ '"' "PP''°»»''« »» the cause.
J^he statute regulaUng omc cxpropriationa. the27th and 28th STio., cap 60 a re^ntadd.t.ontotheCit,Charter,has alone given the Superior Court th^^^^^^^^

t^ZST' .

^"^^'h^t'O" "d delivery of the money reported to or
- :T^J^' P^rfea entUled to it, and for that, purpose to ml a^^S^ble .:i

P»pine«tt
and
Uur.

=^ f,.aW™.ttenrini,«npMtiin with the claima and demanda"^
.rtiea. No o^her powers are provided for or delegated to the

the interested

Conr* f„, :*- '\ ' ^'7 "'"'" *"""" """ P™^>°e<* iw or delegated to theCourt for Its uc^o«, and the statute ha^ not thobght proper to iie withil

>K
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if:
its dojogation the cocroivo power of coHtraiiitv {>itrL»if,H^fi Hftpooi of tho
pjoiioy depoRitcd in the office of the Protlionotary. Tho ^^lU money in a
luutter simply between tho Corporution and tho cxpropriutcti, o,wnor or tho«o
interested in tho property, and tlio Court in called ii as a nior^l;^ formal distri-

butor of tho money under tho Expropriation Law, but it^not4rionoy which has
come within its judicial authority by virtue of its own j»MJi6ial authority, or of
Court process wliich has levied or consigned it under lis iii^icrc^t juiisdiction or
JMiy eonstituoiit power by the Htntutes of tho creation .or psBC^dure of the Court,
from writs or process issued by itself. Tho 'money wus oonsi«Bod under tlio

authority of tho expropriyting stiituto but, not/ en vcrfu di Vautoiit jndiciaiec.
Now it is an csftibjished principle that Court^of Justice cannot exorcise greater
or nK)re authority than is delciiitcd to them eniresHlyin exceptional matters,
nor use a system of piooedure wliich Viflj't* tiido eXproBsly applic iblo to that

authority. The 2271 Art. of the 0. C.HWch is gi'vcn al old low, has provided
that ruHlrtitnt) par ror/m, " iibprisonmoiiP; under d judgment rendered in a ct'iil

' iirtidti, in nut <il/oirf:,f except agidnst tho p*rsons and in the cases specified in'
•• the following article." The 2272 Art. deolaros, " The persons liable to impri-
'• sonmciit are, 1st, tutors and curators, &c., 2nd, ony person indebtid assqques-
" trator, guardian, or depositary," tho.so arc general terms, tiien follow " sheriff
" coroner, biiiliffor offieej- having charge of moneys'br other things under juditiul
"authority." The I'rothonotury w nf>MK'/(#' is not named in tho category, but

• is liable to be inaludod under tho terms ofher oJfi,:cr, Sio. It is evident that
even against such officer, tho confraintc could only bo allowed under n judgment
rendered in a civil action, and that tho contrainte could only go when expre8«Iy
adjudged by the judgment, and thereby ma^o executory as a legal "fcniedy
to enforce the payment adjudged. Hero th*o was no civil action botwcen.thc
respondents and tho late Prothonotiry or between Uiom and Messrs. Monk, Coffin

& Papincau or their representatives, or betwcQO tfiom and Louis J. A. Papi-
ncau

;
in fact there was no civil action whatever, upon which a judgment w.is

rendered, namely, after^writ issued and served and parting heard, by which alone
a civil action^ould bo formed for judgment. It is also an acknowledged prin-
ciple of law that the fourt is incompetent ex mcro nwtu or of its own authority
to originate a judgment of mntraintc which can only bo adjudged upon tho
conclusions thdrefor in the applicant's demand. Finally mH<m/«^'cannot bo
adjudged unless expressly alliwed by law. Without this original adjudication
and judgment of vontrainU; in the judgment rendered, the Court would be
incompetent to brdc'r it under any subsequent preceding ds .nn original judg-
ment, and hence, therefore, the 781 Art. of the Code provides, that contminte jar
corps cannot be carried into execution, mtse ii exientwn, without a special rule
granted by the Court, which by tho 787th art. implies the executory enforcement
of a rendered' judgment and that in procedure it is the elocution of the con.
trainte adjudged by the judgment that is within tho special rule, and not an
original judgment of contrainte rendered in the rule. It has been already

observed the contruinh: is a legal remedy or means for enforcing the payment
oi' the adjudged moncy,^ Uiidef the execution of the adjudged coniraMe^^'
meaqs of the writ of contrainte, &o., the rule or application for it being predicated

\
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' r K* ^"l«^,''"'
B'^'"« ''«P'-"''«lv the remedy b, ^,«^„n«^., ,„d hence, thcro-

f.>re the Hp«ic.«I rule n,u»t oo»f„rra with the judgment, and not differ from its
adjudica .on, and cannot be enforced at .1) by special rdo. unle«, the oriKinul
jml^^njont J,aa so ordored it. Thi. i. well exemplified in the ca^es of dcfaulrtn«

.
«cret«ry-treaHurcr« under the Municip.,1 Law. An action in instituted by
the mun.c.p..l.ty aga.nnt it» defaulting and indebted treasurer for the amount
Aao by hnn, with concluHions for payment by him of the «um due, and ul«o

uL"'r""'" T";
'"'''1

'".
''"'"'° *" P"^ ''• '^''« J"''«"'«"' i" 'enJered

> riKrr "' ^^^ " «°"'^""'"«J <« '•"""•"'•""' «„ hi« f„iluro to p«y

t.!^iJ'r'!T *;r'';"'V' "'^«"^-l" -Stained agui„Ht him for iho

^^c..^l»d by hc«o Icgal standards the entire proceeding here as rc^ardH tHe
1

.o«„.«.,/., ordere.1 ag„in«t Loui.. J. A. l^.pinl i., f„,tl|y ,i, hJ "
2^^^and .ncorrocjt. The judgment of the 25th of Novo.'nbcr. 'l8.;7, wl^ bad a

bomgd.rcpayaga.nHt the late Prothonotary, and further, as bemg alternative

wi'": t .""'^f;"k' """i^'
* ''"p'"""'

"

''''" -p«atfveH.''r....-
:was not dem:.n»rod br the respondents' petition, nor was it grafted by the'

'

ong.„al order on that petition, ordering the payn.ent of the .noney.l The gralt-d rule o.-thc 2oth of June. 1868, to shew cause, was aftubsolute departure in itstenns from the termsof the judgment, as being directed not agai,«,t th^„t«>Protho-

othr„" h"^"'""*""!""'^
'^

!J"
P"'*^' """'•^•^ •" '»'» Judg.«cnt,-witLut the

others or tha representat.ves. The absolute rule of the 30th loptcmber, 1809

«d ml f" T ' "''"i^';
'" *'" '""^ '' '^ ^"* '' ^-""'^"'^ without any

^dgmentof cnUrmnte, and, therefore, without legal authority, 'ft.at the proceed-ing for contrmnte agamst this one individual a^umes him to be the exisUng officer

of tt Z *"1 ^

""7^ ?' I'P""''
""•* "^ «»«•> «xi«ting officially ai the datesof the granted rule and rule absolute, whereas ho had ceased to be sucb officer,

Sh nfTr m''*u '^l nT ^^ "^^ l»P«« of the letters patent upon th

iS' . ?"! ^"""^ '"*•* ^''^" ""•^ J"-" *"« '^'' ^'^ «" 'he 25th of June,
868 and of the 30th of September. 1869, was only an individual person

indebted and poss.bly responsive by contraiute, after action brought andjud-
ment thero.a rendered, but not summarily under procedure by rule of court
against h.m as an existing officer of 1863 ; that the entire proceeding for

Z2t "ur 7^T^ ^l V"'^*'""'^"*
^' " «'^'' "°*'«" ^''««>by alon°e that

Kmedy.or,uld be enforced, and that any recourse against the appellant underthe circumstaDces ,s by a direct action against him in connection with the
rcpresentat.ve8 of the deceased Messrs. Monk or Coffin, or with the sureties
of those part.es deceased. The appeal should, therefore, be maintained, and the^
judgment appealed against set aside.

Deummond, J., also dUsentien», said he fully concurred with Mr. Justice
Badg^ey in dissenting from the majority of the Court. If there was any point >

on which he c^uld not come up to his view, it was with reference to the disdnc-

!'"°'°r^„.^y.^"^g?^B"<^«'^y>'tweenjM)neyR depp9 itri Bndflr th« Conrf^udioha.

PaplDMn
•nd
Uuy.
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authority,l,nd moneys deposited under the laterAct of theLegislature. On all oth^r

ypoints he fully agreed with him. He never saw such a judgment as this. It

/•^'
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;T 7;"* *'•"" • Hg"«nt .g:u,^t . d«a m.n,)br It w« .g,rn.'t a dead oflloe
".« Honor remarked that the pledge given ten oKW^e jear. ago. that thU
|7«ton, or jo.nt ro«pon.ibilitj .hould bo abolished, had not been ftilEd. Lord,Sydenham wa. horrified when he «w thia ajHtom ofjoint offioora. Hia LordalrtT

1.;;;"' rT."".?
"'"P"""»''« '«' »»« «l''P".men\, a,^d lot him appolot hi'

^ono waa cdfftdod to hi, care, and now he waa held renponaible for o.her depart
nion a of the office. No ono believed that Mr. Papineau over touched a dollar
o» thcao monies, yet ho was condemned to prodiioo them or ^o to jail.

'

C.ARON, J.:_Cotte cause cat ImportanU., non & oauae du mont«nt dont il
»aKit, mai« par au.te de« oon«5<,ue„oca quo lo jugomont pout avoir aur dea rdcla-
raatio,.a aomblablea qui pcuvont fltro diri^dpa oontro lnpp,.|ant, dont lea |.rdt«n-
tiuua p.4rai««,nt ^qultablea, si oiloa no aont paa ooufor.nea H la loi.

Lea faita qui ont donnd lieu a^^„rdicut litigi ot qui f;.nt lo aujet du ddbaten
cotto oauao, aont olairomont oxpo8^ dan>i Ic factum doa Intimda ct pouvont ho
rdsumcr commc Huit ; a:

'
*

.

Le b Juillot 1841, pur lottrta patentee do octte date, Ioh nommdn Monk, CoffinA I apineau (le prdacnt appelant) furent nominds prothonotairo conjoint do Inauo conj(

pm la Cc
Coir du Banc do la Rcino, cxJHtant alora ot depuia rompl.cdo pj|la Cour Supd-
rieure. Cca lottrea patcntoa dtaienl^ dana la forme ordinaire ot no oontonaiont
^ucuno clauft, particulit\ro ou oxtrnordini.iro quant aux devoirs, obrigations privi-
^i,'ea pouyoira et dmolumenja attaohds A la charge, ou quant A la mani.\re doNit
ics obligations ct dmolumonts seraiont partagds ontro los titulairea. Mais ellea
^taient accorapagndes dune lettre adreasdo .1 chaoiin d'eux.signde duSoorttaire
de la Provmce, ayant date le 4 Juillot (Voille do oelle dos Lottros Patontes) con-
tenant cntr'autrea ohoaes los mots suivanta: " That it was the' intention rff H|«
" Excellency the Governor General that the business of the Superior Term*
" should be conducted and the emoluments accruing from it divided by Measra
" Monk and Coffin, and that Mr. Papineau should conduct the buainess and
" receive the emoluments of the Inferior Terms."

Cettc intention, exprimde par lo Gouvernour, • dtd acoeptde par lea Titulairea
et pour lui donner offe^.ils ont tous trois exdcutd ^o aote d'aocord d'aprAs lequcl
.1 a dtd convcnu quo:-" Messrs. Monk & Coffin should alone be responsiblo'for
' the moneys deposited in the Superior Terms of the said Court, also for errors
" and omissions committed orilone in the said Superior Terms."
^C'est pendant que les dits Monk, Coffin & Papineau exoriaient ainsi leur

charge, que la sommc qui fait le sujel de la prdsente contestation fut ddposdo
entre leqrs mains oomme prothonotaire conjoint.

Aprils le- ddpfifr fait le 27 Ayril 1863, par la Corporation de Montrdal pour
«fre raqiis aux Intimds oonformdment A la loi, oomme pri^d'un terrain leur
appartenant et qui leur dtait 6td par expropriation fortsde, Monk est ddcdJd en
;Ma»«, 1866, et A la suite, noo nouvelle commission est dmande, nommant Coffin ,

Papineau & Honey, prothonotaire conjoint, et plustard, Cpffin dtantaossi ddoddd'
Hnbert, Papineau Af 'Honey ont dt<$ nommds & oette charge, qu'ila remplissent
encore.

'

Les choses en dtaient dans cet dtat et la sommo d^postfo pir Ics dits, Intimds

-- l_ .
^
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rciudrunt do payor la dita .,™„,„.
"•*'' '^•^^' '^^"'"^ * l'«Ppol«..t, le

8ur refm de oo fuiro, U Iritiuj<i4 unt obtonu de I. ('«.., h ^ «

nn.ii„toncedir«&ioonlrofr. ,„(,. ,

""''"""" "Pnl^nW" dun*

En autres terme«, que le gouvernement, par oetto let.re. en lo nomnianUW dl:

moina Mai- il .
' 7^** ."' " *" "*'»» auounement, qaant & Mr. Monk da -

EfenttJ?ii ^"'^'i*""''
*'"'' «»«' P«»'«»'"t de I. Court de Oiro«ir«W.ndd;^.enU,.o.J„p.u.o.^^ '

Our.

tfUi »>gn, Af ,^na qu'iT uu fut t*.>a . .Z" ..rXl . .
?," T

«nage||e Honey, apparaisaant au faotam de rA£pelant)

•A

k.t !•
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l».' lout ot> qui pri'wVIo, ju ru'U d'litriii r|m> I«m prdtuiitioiia «Jo TAppolaiit Ront

ninl l'oii»U«oii it quo colloii don Iiitiui<<it wtiit on toa* poinU oorrooltii. Jc penito,

iivof lo Jiigo en prcuii.^ro InHtunoo, quo lo ju;^)uiont du 25 Novenibro, 18(t7, n M «

^ Won rendu, qu'il n'dtait pan nt'conDure quo lua ri)pr«5;<imtuntn do Monk'ot (Joffin

fuMdcnt en ouuw, quo l' Appelant tUant lo loul urvivant, Ion roprdiontuit ton*, et

pouvait (>lro condaniii<«, coinnio j^l la 6t6, quoiqu'il nit coiwd d'(>tro prollionotniro

I'n vcrtu do ia conimimiion qui Ion iifnit uouiini^!* tnuN troin
j quo co juijoniont du

2ft Novcuibrc, IH({7, n on outro «ci|uiH foroo do chono JU)<<<0, »u qu'il n'on o pn«

o^-—^ «p|wl^ } aiLnutc oiitusiaQiil »'<5tait piw ndgoaajuco p«»ttr.^rvir do bino \ U
r(\irlo du 25 Jiiin IfOH. Hur liiqncllo aM rendu lo jutrou«^(it dont nut npp<'l. Jo

p« «H0 quo lo niodo nouunaifo, cmpli»yi< contro In dit App«'l«nt, «?tait con-

enablo ot It'^^nl, quni(|il'il oftt oommS d'Otro officior do la (Jour, on vortu

du U c«)mnii>u4i>n qui l<t iiominiiit oonjolntenient aveo MfMik et GolBit, qu'il nuffi-

,
iaif qu'il ofttM officior do la Cour, et que, en octto qualit<i, il eflt oontraottS dos

. oblipntionfi qui nVtaiont pan a0'|uitl(V>M ; lo diJcis doB doux autroa n'oxondrait paa

^^I'ApiHjlant dus ubliguti^nH pour I'a ooiBpliMoouiont dcHqutilit il ^tait W)lidairo avco

cux.

. Cob objections, quo jo di?cldorai8 contro I'Appolant, ro}rnrdejnt la foraio bouIj-

niont
;
quant au itu^rito do la qufcNtinn qui oonaiato ik MToir ai la lottrodu4 Julllot

1B44, qui acoonipagnait lea lo.ttroa pntontoa.du 6 Juillot, 1811, a eu I'cffiit do

changer, niiti^^er ou diminuor lea droits ot obli^jrations quo la loi iinpoae nux

protlionottfirca^o noa Ooura, IcaquolM, le'Oouvcrnoinont Exdoutif 1^ bion droit do

nommor, inaia dont lea dovoirj et la rosponattbilit<$ aont t&^\6h pr la loi, ind<5-

pcndamnieitt du controlo do I'ttxdcutif, q(iquol nppartlont acuionient lo droit de

..
jioniination ot do dohtitution. Cctte Icttro d'inatruotion nio^parait fl'rc aana o|t»t

' quclcooquo asr la dt^ciMion do la prdaonto cauac. Jj'arninjjjoiuent ou accord da

, 13 Maw 1848 I'cat dgaloiuont, pouvant valoir ontre lea parties coqtra«tant«k,

ninifl nc pouvant aucunonicut chan<{or la poaition du public ik lour djard.

Ln procudurc adopted) contro I'Appclant dtait correcto et U^^hy'w jngeoicnt

I

prtmminiiiro, lui ordonnant do payor la aoiunio rdclanitio par let In'tiiu^a dtait

valaUe, et pouvait acfrvir do baao it. la ppntrainte par corpa ordonn^, quoi qu'il

ne ftt paa niSceaaairo k cot effot. |itrdt<dnitivoiuont, au nidrito, I'Appclant ^tait

responaablo du d<^|idt dont eat queatilm, Ria1gr<S lo diJcis do aoa doux aK80oi<$a,.et

qnoi qu'il efit ccbh6 d'fitro prothonotairo en vcrtu do !k ooiumiasi|dp''qai Tavait

nomnid avcc eux.
, i .

Je confirnicraia done les doux juscnicnta dont cst.appel, anvoir oelui rendu en

premidre inatanoepar lo Jugo Torraqlco lo 30 Soptombro, 1869, ordunnant la con-

trainto par corps aur la rigle, obtonM de lu Cour Supdrieure on date du 25 Juin, i

1869, et celui do la Conr de Rovi^on lo 31 Mara, 1870, confirmant le premier '

purement et aimplement. /
*

Duval, C. J., aaid the objeoti^n to the judgment waa no more than a verbal

«ritioiam. The person who drew tip the judgment wrote " the late Prothonotarj^y^ --

He should have aaid " the heretofore Prothonotary." He usod language, how-

ever, which every man understands—language which ia used everyday. We
many similar exprcaaioga. TJiis objection could not afford any ground for
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SOHKRIOR CQUKT, 1870. I8T

wnllcn bj wn. „„„ ,„tol ,Uh • Jitlk bti.f ..illiotil, in ,.llL ..1
""'"""''

zz:7j;iT""'"'", /'°° '"*° """ ""' '«" """i-Jbyl*r.ioouuve, It ooulJ h.ivo no huoIi effoct. Any exoreiw nf »».« ««..^ .• i- •
,

.l.e rc,po„,.bi.ity of „„ i„aivid„a, in .oh /IZrl ^^^r 'i

! "tc'hl.e.n«thoc»«e,Umju.l«„.ont should bo confirmed.
•^"^^''''^ Such

hi/!:;::;r"'
'• "'"^'"^ '"^ "^ '-^^ re^rrod to the btecr la a^port of

/»<•//.'»...{• /?.<A««., f„r..ppdA
Judgment. of S.C. conarmed.

,.

•/. A. A. Belle, for rcHpondonhi.

(«• B.)

*
m*

SUPERIOR COUKT, 1870.

MONTREAL, 30th DECEMBER, 187Q.

^
,

•
" C'arom Bertiielot, J.

"

5;

.. t
,

" ' No. 7M. .

*
..

'*'

4l»rri»on \n. Delorlmirr.

This was a motion to determine an objection made at Enguile by defendantto . quesuon BuAm.ttod by way of eross-examination to one of deSnt
ThHl' "IV?':'

."" P-'^'-^ J«^8« had reserved for he^ingtXThe pamt.ff had closed hln£„gu(te, and the question tended to proTltain

Pb^Wm.' r"'
':''^ notari«efairi;from the examinaZrht;

witnc« hrown Tk "
,

""?'^*""* *" *'•" P'"'""'f »« -»''« ^he defendantV iwitness h
8 own, he haTmgalroadycla«Bd his i?»y««^.. The objefetion therefore

^ -nu.ned, and the fi.rth.r e,aml.»tion of tL witness U t^ZXZl '

-M^n J. M^u^ren, for fkiniW.
Oy^Jtio- »<> evJde^ ipaintain^d.

l>a|iirtw«r.

I 4''

./

"f

HI

(B>

"".'-<.



la8 COUR SUPEI^IEURB, 1871.

..i.

/

COUR SUPERIEURE.
,

En Revision.'

y.. MONTREAL, 30 NOVEMBRU »87l.

(Por.im MoNDRtET, J., Torrance, J., Beaudry, .1.

No. 1228.

Diichfini'i^ etui. vs. Vienne, et Victnie, Dcmandeur en faux, et DneheHnny et nl.,

DiSfendcurs en fuux. ,.

• ^. •

J cat :—Qii'lj n'y a. en loi iii en niit.llcu k I'ln^toriptiun de taux totmio en oelto oaura ;,bieii quo I«l

Les deux/pieces arp;u^ea de faux sont : lo. un href d'ltlias venditioni expoims

en date du 5 avril 1870° rapportd devant la Cour Supdrieure, k Montrdai, par le

Slierif du district jip Joliette, lo 9 m-ii 1870. 2o. Un fiat filtS le 6 avril 1870,

r^<|udrant tel bre/. ^
' La rcqudte en faux fut^ordde par la Cour Supdriourc k Montr<$al, (Beau-

dry, J.) le 9 juillet 1870 et il fut pcrmis au ddfcndeur opposant, de s'insorire en

fau^ tant centre le dit Bref que contre le dit fiat.

La ccjfttcstation ayant dtd Ii<!c et lea parties ayant procdd^ k lour preuve res-

elllis furent entcndues uu mdrite sur la demando en faux.

Le demandeur en faux disai*: le bref en question fut (SmanO Mo^trdal le 5

avril 1870 et adrcssd au Shdrif du district do «roiliettej-~:

—

-r'-"''^
, „,.-

Le 11 avril, l^hdrif fit publier un premier avis de vonte dans le No. 87 du

Journal " La Gazette de Joliette," mais la deuxi^mo annonce n'y p&t parattre,.

vu la suspension soudaine do CO journal.

Le bref fut renvoy^ par le ahiSrif et le bref qui ayait ^t^ fait d'ubord rapporta-

blc le 28 avril 1870, fut ohang^ en y sabstituaiit le 14dnie jour de mai, VOibiae

jour dc son rapport; St le fiat fut aussi chang^ pareillement.

Le sh^rif de Joliette reoomraen^a ses annonoss dans le journal " La Minerve."

Une opposition afind'annuler fopd^e sur jp^ moyens fut faite par le d<$fendeur

ainsi que I'inscription de faux. -'

Les ddfendeurs en faux disaient : Sut la demando d,os parties int^ressdes le bref

fut cbang^ quant au jour do son rapport par le Protonotaire qui parapha le

renvoi, et ce ohtwigement eut Ueu sur le bref mSme et dans Xafiat et le r^gbtre.,

Le sii^rif, examine oomme tdmoin, a d^lard quec'eat sur oe Writ qu'il a toujoara

proc^dd, il est inutile de rappj^lifir que le ohangement du rapport d'un bref s'est

pratiqn^ oonstamment.et que oela ne constitue pas un faux.

Le fait de ra^er dcs mots dans on Writ et d'y mettte un renvoi n'est pas an

faux, lorsque oe cbangement eat fait par I'offioier mSme qui a siga£ le writ et

avant son ex^ution, ees irregularit^s ne constituent pas un faux. ^
Le jugement de la Cour Sap^rieare & MootrtSal, ( Maokay, J. ) rendi>le 30

novembre 1870, a maintenu I'inscription en faux. II est motivd commesait:

The Court htfving heard the parties by their counsel upon the merits of the

demande enfmix considering the myens de faux well enough prov(Bd, that

{iterations were and have been made in the writ a^ias venditioni exponxu dt
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t^i» referred to in tbo moyens do faux : wnsiderin., #!..» r
~ ^~~"

among them the fiscal one. the mouen, 2fauxZ t^'/^'J''"*""
"-on-^ndDu-h-JirMrt.

maintain the «ai ^enu.n.l^ en fauf.^!{ Tecla^f k
^ '"""'••"^'' ^'"^ ''^

false and of no force l»gai„st said ol^^tJ^sIn) '^'T
""'""'^'^ *^ ^

Cejuge«.entfutport.enR.visoX;t S^^
"

Lc« d.fende,yr: en f«„x par leur factum" dlStu"?7v T^"'..

ou^.onJdon.^
KollanddeV,lla.^ue^Vo.Faux,nos.81et82 «
Journal du Palais, ^4 Prairial an 13
Dalioz R. p. 1839,1.350. -

2 Ciirrd etXJhauVeau, p. 400, note 2. ,
»
"". 'o. ^b.

4- Bioche, Diet. Proc. p. 243 No. 48 ,

'"*- " # " ^

DallozR. P. I844,i,p. 176.. :'
.;

.

' '^f'
"^

., ^.V#^
Journal du Palais, an 13, p. 692, 3.
A.Jurist p. 41.

12 Poullain du Pare, p. 629 no. 16.
4Ronoennep. ISOet 131. ^
2 Carrd et Chauveau, Proc. p. 455 no. CX, OIX, no I

^
J^e demandeur en fauxcita art R7H .. a-^q j n \ \ l.

2 Carr. et Chauveau, p. 36^; sS, t^/"
'^^ "^"^'^^^"^ Civile.

girez, 1835, 1 p. 939. • •

Bioche, Diet
, V6. Faux inc. no. 34 i 58 '

lai^oullainduParo.p. 624.
^

, H
1 L. C. Reports p.'l54. . »

', t^
9 L. C. Reports p. 465.

' ^

8 Dallo., Jun Genie. Vo. Faux, p. 325, 343.
-

^^^^7t!::Z^ <'«'-Cour de

L« Conr oomid^rant an'il n'l • en l„i „i' » r , ,

-:ts-tioSi^^":r\!:i-ir1^°' « -pk ««i. ,. ^.^ .

p.
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Smith et al.

and
HraiiMteM]

î*
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y^
1871.COURT OP QUEEN'S BEnAI

QUEBEC, 19lb JUNE, 1871.
^

Coram DuvAL, Cii. J., Caro.v, J., Drummond, J., BaiJoley, J.,

Monk, J. 1

No 74.

.

"^
AV////, Appcllunf, and Ilumilton, Ri'spomhiit,

llKLD :—TliBt the Court has no Jurixdiction to grant an application, for delivery of t le barge seized to
the case uitder a writ ufretenilicatioH, on aecurily txiliiggiven.

;

This was an application by the Rtfspondei^Vof » similar characier to the one

made to a Judge of the S. C, and which was rejected, for the rejisons reported

at p. 168 of the 15th volume of the Jurist.
"

• '

The hearing took place at Montreal, on the 10th of June, 1871, and thu

p'irtics were notified that judgment would be rendered a|; Quebec.

Per Curiam :—The difficulty with regard to the present application is as to

the jurisdiction of this Court. The Code of Civil Procedure htia given expre.«

jurisdiction to the S. C, and the Judges thereof, over matters such asare involved

in the- Respondent's petition, but no such jurisdiction is exM^W^^ren to this

Coqtt; or the mcuibers thereof. Under the ciroumstanccfyHHj^ it ia at the

least doubtful that this Court has the required jurisdictioi

app^cution is rejected, but without costs.

eniiscs, the

B>thiine& Bethunc, for Appellant.

Dorion, Dorian /f Gioff'rion , for Respondent.

(8.B.)

, Petition rejected.

SUPliRIOR COURT, 1872.
,

MONTREAL, 30Hf MARCH, 1872.
'

Coritm TbRRANCE, J.

,Jl<K-489.

Ex parte James Smith et al. and HempHtead, mis en cause.

IlKLik:—J'liat under 31 Vict., Cap. 76, the Court will compel the examination of a witnegg before
Commissioi^rA under letters rogatory fh)m abroad. ,- '

Torrance, J.—This case comes before the Court on a novel application iinder

the Act of the Dominion Legislature, 31 Vict, Cap. 7», by which this Court is

authorized to order the attendance of a witness to be exVmined under a commts-

gion rogafoire issued out of a foreign court. The witness whom it is desired to

examine makes default, and objects that the order was granted without any suffi-

cient orleg'il evidence being adduced; and he also contends that this Act of the <

Dominion Parliament Is unconstitutional, inasmuch as it has inference to a

matter df procedure which is within the jurisdiction of the Quebec Legislature.

This, however, is a matter of international comity, and the Act is one which the

Dominion Parliament might very properly pass. Matters of international comity

are more under its control thaq under the control of the Legislature of Quebec.

The contrainte asked for against tha witness must therefore^be granted without

any hesitation. ^

Kerr, Lamhe & Co')^, for petitioners.

Coram DuvAl

Abbdtt,. tatnXrWDthergjmvnytn mtt en cam^
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COURT OF QUEEN'S BENCH, 1871. •

M0NTREAl4i 9th SEPTEMBER, 1871. »

Coram DuvAi^ Cii. J., Caron^ J., Drummond, J., Badoley, J., Politte,
J., ad hoc.

No. 86. >

» ij

GEORGE A. OSaOOD, et al.,

AM)
Appellants';

ROBERT C. STEELE, 51 al., -

- * ' Respondents.

Hii.D!-Th«t» receiver, appointed nnder tbe SUtutee of New York to an InaoWent In.aranoeCompany, (whose powers and ftinctlon. are Uie MUne ai thoae of a for<d«n auicnee inbankniptoy.) cannot Intervene in a caie in the 8. C. here, wherain moniee belomrinc to theCompany have been attached before Judgment on th« gronnd of inMlveney and eecreUon of

N*!l v!!'w !l*"f
***,*!! '')'''.."'*' ""»'"«"<' •t»w">e«> Hew pl»totlCa COiU] for dletrlbuUon inNew Yorli, the legal domieiIt>f the Company.

This was an appeftlfrom ajudgment i«ndero*by theSaperior Court (Hon. Mb
Justice Monk presiding) on the ?5th of November, 1867, in a case No. 26j4,^
in which the respondents were plaintiflb, t^e Columbian Insurance Company!
of New York, were defendants, the Bank of Montreal and others were Tieft
A'aim, Benajah Leffingwell cf a?., were intervejaing parties, and the a^pellaints
were intervening partieSiwr fepme d'tnsfance, disfilissiiig the intervention'of
said intervening parties and appellants; which judgment was confirmed in Re*.»
view, on the 31st of March, 1869, by Justices MoNDSLSyj BebthKlot and
Beavdbt. :%,

The judgments appealed from were so r^dered under the following cir«um-
stances.

'

On the 20th November, 1865, at the City of New York, the Company, de-
fendant,, (a corporation under the laws of New York) granted two policies of
insurance on certain portions of the oi»rgo of a vessel called the "Micmac," in
favorof one Daniel Butters or order.

'

The Company, defendant, becjJIfie insolvent, and on tbe 22nd ofJanuary, 1866,
one Cyrus Curtiss was appointed receiver, under certain 1^ proceedings insti-
tuted at New York, to take charge of the property and effects of the said corpora-
tion, und to collect, sue for and recover the debts and demands that might and
pay be due, and the property that might and may belong to the corporation, and
to perform all such duties and be subject to such obligations as are imposed by
the laws of the State of New York upon receivers, in case of the voluntary dis-
solution of a corporation. •

On the 23rd of January, 1866. Benajah LeflBngwell and .Joseph Morrison
were appointed receivers in lieu of said Cyrus Curtiss, and accepted the appoint. .

. J"^°* OP the same day
,
and g^y^ wcttrity, Mcording to the laws^ofcHud Sutu ^m-^

the 24th day of Januai#, 1866.

:l

»•»
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The effect of such dj^pbintufont, acceptance, oad giving of Bcourity. was to
v*jt all the estate, real and personal, of the corporation in the receivers, who

-
^

thereupon became and were trmteen ofjjuch estate>r the benefit of ttie creditor,
of the. corporation and of its stockholders. ' V«?*- answers of profesiyonal wit-

^ ^
nesses to interrogatory No. 6 of the intervening parties comnumou rogntoinfi to
New York, and the scljedule A, attached to, such answers.

'
. i<

. -On the 24th,j8Duary, 1866, the pluinti^s /claiiuing to be the assignees of
Batters) irho are (/wenVW a» retidwg in Glmgow in Scotland, sued out the

• attachment in the prescnt.casc. on- the affidavit oiftan alleged agent here, that the
Company, defendant, was " insolvent, en dicpiifitin^;' an^ that defendant was

. immediately abftut* make away with its estate, property and effects.

L On the 26th February, 1866, Leffingwell and Morrison rotcrvtoned in the pre-

.

;
sent case, andnn their petition prayed that itshould bb adjudged and declared that

; .
/- »n their said capacity rticywerejegally entitled to have and demand ^session

«""t'>e benefit of the creditors and stockholders of the said Company,* defcndlmt,
of all and singular the monie^, &c., attached in this, cause, and that the T,trl

. &<j>*« be ordered'.to delifer.them over accordingly, the whole on payment by
petitioners of all costs theq taxable in the case in favor of the plaintiffs.

'

j On the 22nd March. 1866, «Ue plaintiffs contested the petition in interven-
Uon, Admitting the insolvency of the^defendant, but contending that the petition
^wed.no Icga! right to withdr.aw the monies att»chsd from 4he jurisdiction of
th^ Court,

__, .

.' ..-;.: '\- r\J0--^\ '

-

lu^thc nionlh of April, 18CC,v,los?ph Morrison resigned his apj)«intmcnt, and
.011 tic 1 hllof^pril, 1360, George A. 0.sgood was1rppr.inted receiver in hi* stead
and g!tve ail necessary security on the 13th of the same month. .

"*:
•

.In or about the month of June, 1866, BcnaJMh Leffingwell dip?, aifd on the n^

2nd July, 1866, Cyrus Curti^s was appointed .Kcciveriii his stca^and on the "
same day gave all necessary security. '" '

*
.

*
j

>. On the 26th November, 1866, the said George A.O.sgood an>^yrqs Curtiss,

^
on their petition to that end, were allowed to intervene and take up the in^ance
in the place and stead of the«aid Benajah Leffingwell and Joseph Morrison. "^.

The parkfes having been heard, on the meritk of the' original intervention; bo-
fore the Hon. Mr. Justice Monk) he rendered judgiqent on .the 25th ^ay of '

.

, November, 1867, dismissing the interyeation, as ^Uows :— « .

"The Conrt, having heard the parties by their respective Counsel, as well.
' " upon the merits of the said prinoTpM demand, and the attachmJt therein mad^ -

"as uppn the merits of the intervention made and fyled in this cause}. iiavljig

"exananed the record and proceedings in this cause,' the pleadings,, and the
"proof and evidence of record, and having also seen and examined the de%ra-l

,

" tion made in this cause by the sai4 Tiers ^Saisi, the Bank of Moptreal, and *'

"having maturely deliberated

;

" Considering that It is established in eyidence that the two p<|)lloles of in-

"surariw, dated respectively the 20th Novenaber, one tjioilsaild eight hundred
"and sixty-five, and made with the defendant by Daniel Butters, of the property

' " therein, and in thfi bills of lading thereof fyled in" this cause, mentioned and

h *

» •' described, and were, wmen also the said bills of lading, duly assigned and

« Z'
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^

"navigation on Baidv;T;;o7e:.^^^
^ '• fifty dollars ourrencv if»M « ? / •

" *'"'"'»"'^ *••'«» •'""dred »n«
'^IK^ the.^31 :

"''

^Jft'P""^
•-•-•'' PoHaie, of insurance,J

-'a;.d «o shipped oT^TdTlTwte I'ST^ «•;>;''« -d goods so ins'u^d

" navigation L«d rgainTandTat thJ 1
' '^

^''«''«^«<i by pcrib of the .

,

"an^ountofthesaid ^lio ^ thl olrt Ir ?T '•'"*^^^^ *" '^'•^ '^^'

"Columbia.. InsBra^TcTp^S ^/^ t*^"^^
-nd^ndemn tBe «.Id ,

•'.aid plaintiffs the sard,CTLMl6^^^?d^^^^
"currency, beiog the am^t of the ^d tSue^^licJi"^^^

'^^ ^°'^«*''

"from the twenty^foorth day ofJatfuTrV^S.^t ^ T* "*'^'' *''"«>'>

"ofservioeofprLssin'twfll 32 f" -^^^^^

"nor by comfty cntitl^to mthdr«« !,- «,^ • .* "I
'°®"°'' «"* "o* by law

"0 utbysiid Ji^^^.f'*V»°'*.'«^«"«d
to in the declaration - made in thb

"4^^i; the «^m,iS^t2l&"J fe""!"' !!*
»" -efficient, to

.^^^Vcr«^a^«,theCourtdoth declare the ^id seluVe^ ,
;;'*^'^^^^^

^sa^eJ|h.ldanddecla«dtabe.^^^^^ '
=

'Mb grant rfw^rac^on ^A^wf p well in th^JS ' • i .'
**.

^^^ ^**"*
^

*" the intervtotfon: to MesSierfra >& W R J * ' u
P""'*'P''' "^^'"' «"»«*'«•>

''plairitife." V S; V ^- 9«bert30o, the attorneys of the said .

-

,.|nd the following^ the judgm^^ in review:- '. / ,. ^^.-.-

'^^r^^^i^Z'Z^^^^T «^^--' having hea„,,he parties "

-rortheMstSofMSSta

"pLintiai." :
*# • •

"""•>» A. t W. Rotorbon, .tloraey, fi(r

lAepts :

—

'.mi

%

%t

\ •

' 3
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fictumtjurit they arc always deemed to be injhe place of his domicile,—mofciKa

A

iequuMur pertonam et ejut ouibu$ adhaerent, and the well recognised priaciple

. thatT«ll statotable tranafon under the bankrupt or insolvent laws of the country
of the domicile of the owner are universal in thoir operation.

Burge, (Colonial and Foreign Laws, 3rd Vol., p. 905) says : "As the judg-

. mont is univerml in bankruptcy, there would''be manifett inconvenience if the

tribunals of several countries, in which there were any effects of the debtor, could

each, take cognizance, of an3 adjudicate on his bankruptcy, und make di»trHtu-

tion 6f his estate.". And at pages 906 and 907 he saVs : " On this foundation

juriitm maintain their doctrine on the international effect of bankrupt laws, and

on.the extra territorial operation of the title of the cunitoi», leguettrator or

a»»ignee." ' ^

1 Pardessua, (Droit Com., & Vol., No. 1094) says, " L'4tat de fcillite, ^rap-

pantoVvniuertaliti de la fortune du comnporfant, il' est toident que le «eu/ tKibuno^

compitent fom en eonnaitre mt celui de ton domicile
"

Boullenois, in his Trait<S des Statuts r^Is et personnels. Tit 2nd Oh. 6 Obs.*^*
yqtioting Rodinbuboh states the rule of law thus : (1st vol. p. J18) " II est de

la rdgle, que si les biens d'un d^biteur tolwMe sont vendus, la venti $'en/at$e

dant le lieu o6 let bient $ont situi$, o» dan* celui oii iln sont taiiis," ' '

" JUaiit que si le dibiteitr est insolvable, la /ormaUli' est i^ se pourvoif en

ton domicile, parceque s'agissant, en ce ea», de la discussion d^oujt ses bienn, »

lea contestations qui peuvent naitre, doivent ifre lugkes par un setd et mime
\
i/»^e.-Autrement et si'oette discussion se faisait dans plusieurs jurisdTiotions, iL

pourrait
if avoir des ^ugements tout diffirents.'\

"

P. 819. " Ainsi, qiiant aux meubles, leur situation prihuntie itqnt dans le

lieu du domicile du d^itfiur, c'est la hi de ce lieu qui en dicide, si ce n'est que
le d^biteur fflt en possession de ses biens, et qm la diconfitur^e fut pas encore

diclarie : auqnel cas il faudra suivre ia loi da lieuoii les meubles saisis se seront

;cffE!ctivement trQuv^s." > ;-"

I
"Si le contrat am pass^ ho^rs le domicile du d^biteur et que'le lieu du con-

itrat donne des privileges au cr^ancier, que ne donne pas la loi du domicile du
iMnX^lg^ms ce cas c'est encore foi {oi du dibiteur qu'il/aut suivre, oelle du

'

jcontrat'ne"agcidant que de la forme, du mode, de h condition, e|;generalement de
jla nature en entier de I'ragagemenl entre les oontractants, mairno faisa'nt point

Jloi & des tiers qui n'ontpioitit contracts dans le lieu."
'

'^Si4«d4bitear change de domicile, pour lors les droits que les or^anciers .

/
avaient sur les mexMta^s&ont rigis-parJa.JMa» de ce nouveau domicile et ils

se distribueront par privil^e, si cette nouvelle Loi le veut; fti iiea que par la

Loi de I'ancien domicile, ib^oraient d& se distribuer par contribution, parceque

. le diangement de domicile fait que les meubles changen{ de condition." . _ ^gr

" P. 834. Eh saisie de meubles et effets mobiliaires^ le^droit des saisi^sants

Kra T6gU par la coutume du domicile do dibiteur, qnoique l»8a^ie aoit faite et

exploits en une autre coutume, de mani^re que }a saisie des nieables d'un d^bi' •

teur domicilii dansla/Awtume de Metz, ne donne aucune pi^f^renoo an saisissant,

quoique la sabiena^ifeu^les soi^ faite en la Coutume de Lorraine, dans celJB de
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wisiBgant des moublei est nnjifi ««, «...^^ .

'

n.c%e -aide, Ton gardera loJL'de leurslJthlt 1^""?^ "''P^"*' ' '» «'*^-"--

par d'Aigeotr.. ad ^.Ztt^Sl^m elT' ^r'^""
'^^ -*•---»

tume de Paria..Hv. 1, tit. I, „. 4 ot ,!r iV' f '

"' ^"
' ^''«P'"> "«' '" CW

par Bnxleau. aur M. Louot, Lettre R N^i .- '
"' *' ^* P'""^*?" autreacfit^a

The aHine doctrine will be fiwad in MeriiV." R^n ' I,..,. * '

^-11, § 11. art.,., par. 1 and Up^^'m^^^^^^^^Fehx edited by Den.ange.t, page 204 S(a '^V^' ^-'> '" 2d vol!

V
^^

^" *•"« "'•«'« ""bjeot g«nerally, and the right of a fo«l^ •

«c.,uestrator^r administrator to control the mL!K, ^ ^'"^'"*' """'«'.
ref^o^ i^reher made to the followtg a Lwt * "'*''''*'* •"'^''-»'

"

^--Bnrge/Colonial and Porei-n Laws frmlonr.
2.-Beirs Com. on the Lawa ofS r P* i^ *^ P- ^^^•

'V«oto8.^^ :^*'"'^^'"'*''"''^'I«-682.683.684and685,a„d'- '

• '^::::^^^ v
Savigny, l^ Guthrie, pa. 209; 211, 212 ® ' ^

* 1 Dori^ & Macrae, ps. 846, 547 ' T V
" -^^^

3 Moore's PC. Rep., ps. 98 and 134.

^
Ihe attention of the Court is also drawn to th. f * *i.^ 7

/foW«>„/ ^^G, fo,» ^Spjjndonts —It will K„
parties' Exhibit No. 2, imneMdri'TC. '• • ^ T" ^''"» *•»« fotorvenine

.
^''"tthereceive^wereiecUred to bet^^^ **'T

'^ ^'•^•" *« ^-^o'^!
annexed, whereby it appeared •-ribrtht™

^P'""* "^

;:-|Co.p.n^the&^^^ -,

" ofi; binding on sLid1^,^^^^^^^"^ *"»^» P«>viaio„a

Two witnesses were examined in I^ew V^rV «» u 1. .» „

(i

»^:
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OifoodI tt •!.,

ud

/

Tcnt oorporitiooB, to take charge of the pKoperty of ioiolTent oorporationa,

oolleot debta and demanda dae raoh '«orporationR, and the property which maj
^belong to it in their own nUoe^
<" The a(^ntion of the GoAtt is directed to the anawera of thee6 gentlemen to

(he oroea interrogatoriea of plant^iff, to the seventh interrogatory-in-ohief.

Mr. MoUarthy aays :
—" In my opinion a reoeivfl' named in a foreign

country to a corporation created "there, and doing business in New York, could

not intervene in a cause pending in Now York between a oitiion.of New York,

as plaintiff, 'and auoh corporation as defendant, and withdraw property and

money sciaed \^ the cauae fVom the jurisdiction of the Courts of New York, for

^
idistribution in England, or to bo disposed of according to English law. And in

. my opinion the Courts of New York would not discharge a seiiure so made, and --

would not order the property or money seised to be given up to a foreign

receiver |n such case. And in my opinion in such case, New York oreditoi's

would be first paid. And in my opinioVi the Courts of New York would not

recognise and give effect to the power of a foreign assignee named in England

to a bankrupt there, in order that they might intervene in a suit pending in the

Courts of the State of New York, against the bankrupt at the suit of a New York

creditor on transoctions in New York, and allow the assignee to withdraw from

seixure and iVom the jurisdiction of the Court, for distribution in England, the '

property or a^ts seised for distribution in England, and oblige the NewJTork
creditors to rank with tbe English. And in my opinion, in the case of money

or effects seised in the hands of garnishees in the Stato of New York, a receiver

and assignee in bankruptcy, named in a foreign country, could not, under the

law of New York, intervene and claim successfully, and get possession of such

money an^ effects seised, for distribution abroad. In my opinion ih case monies

are attached by New York creditors^ as pluihtiSI in a W)it-pending in this State

Sgainst an insolvent foreign corporation as defendant, with whom he had con-

tracted in New York, a receiver could not intervene in the New York Courts to

obtain all the monies, but sifch monies would be applied to pay tljie debt of such

pll^tiff and other crediton in New York, before such receiver or assignee

could control them."
.

Mr» Field gives an opinion in exactly the reverse sense, but admits that

subsequent decisions to those quoted by him are against his views, but thinks

tifat if the qnestions were " to be raised directly now, I have the fallest confi-

dence that my opinion above expressed would'be sustained. I wish to state that

I am Counsel for the present receivers of the Columbian Insurance Company."

The plaintiffs also sent a Commission to New York, under which two lawyers

were exi^ined and elaborate opinions giveO, iully sustaining Mr. McCarthy's,

opinion, Mr. Birdseye having been a Justice of the Supreme Court of the State

ofNew York and an attorney of 23 years standing. Mr. Emot^ having been

eight years a Justice of the Snpifeme Court, and ^ne yeai^..o^.%h«t Ume in the

Court of Appeals. Their evidence is imnted in the appendix, to which tbe

attention of the Cottrt is directed: It appears therefore from the evidence under
'

the CommiSEions

:

•
.

That no such remedy or reooorse as that sought for by the interrening partly

would be allowed to Canadians in the Courts of New York.

m
i\
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Comitj, tborefore, oaonot be exDootod to im «» a., k - . . « .

So M t9prioritioi and attaohmenta. '

*' Poelix, aeot. 12fri ^i^

^* Tojlor OD Evidence,
f. 69. '

^ ""— -~^

^" Pothier, />e*cri/)/ion, No. 247

- '' he fiada it."
' ^^ '^ * P*'*'""'" «9'"'»'7' *"«• *«ke that law »i

'

' " Every Cl In oT '^^'^'"^''^ »« "^^^ «teDt aa oitiaena." '

Jurist piof ^' ^
"'^'"

" ^'^^ '^'^«" "^ '** '-•'''^•" » A,n.

-^ew York to any Bntiah aubjec^ resident out of tlie United Sbit™ ,„^ i
• • '

flUch privUege in ^ Court of that St*t« r„ V T- ' *^ "'"'"""g
.

personam et ejus ossibi^ adboerent." > mooiiia aequuntur
.

^V.ftS 1n°S!?I* '"th"
'''^'""'"•P^ •?- of ^"--on of moveables' -

Z T'l \
°'""- ^•'^ '«^'«" in q««8tion are o^a of the Court in

ult stt fl

"*'' ?'" *>"'' ^^'"^«'H -»' - -tbority from ttUnited States Goveramedt. oi* anj General L.'w sueh aa tbe law wlatine to
-

.^created by tbe Ic^alactTSc'tedb^^^^^ "?P^-^'^"'*^^

witbm tbe junsdwtion.wbereia' they were created, e^ted. or rwogni^d " -

Himl««tal.

"H.

'p
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Owood H al.

^ •nd
•tMtoetal.

ij^

Th« A«t •p«k. of eiocutor. and co^rttlon., not of reoelrert or .ln.pl<^
.dn. „«lr.t«™ u„d«r l<x,oI AoU

: .„d be^d*., th. riKht of r«oolm. witLhe Ju„«d.ot.„n of New York (where theyV-re created) doe. not giVe the St
chi med^thl. .nteryontion

; namely, to take the monio, out oP thi. Court for
dfatnbutlon abroad. An attachment, one« mode, voata the Court with the riirhtoN.«tr. ut on. I„ a New York Court a receiver could not ouVthe CW
.IS junHd.et.on over mon.oa l„. h. hand,. Our .t«tute doea uStrcoof^», „.„

- rstm;' :rr'
""^ ^'^ '-'^"^ "^ ^^r.,o.,^ H«p .um^

In Bruco t.. Andoraon (Stuarf- Hep.,, p. 127, q„„;«d^„ K.„t «„„,)

to dirturb the rIghU of domestic creditor.. They came in to claim ^der the1.W and pmct.ce of onr Courts to .hare with other creditors. But thTttloo •

he receive™ hero is not so extensive as the rights of .„ ...Ignoo in'bankr pCand yet their pretensions are more exorbitant.
"-""upTcy,

The English authorities as to assignees in bankruptcy seem to rest on thesupposition that the British Bankrupt Acts affect sul^ts all over the wo idb« would not sancfon the pretension of the appellants." Even as to e,eruto«.nd «dm.n«tr.tors of the effects of a dece,s d per«>„, the rule is, th t theirauthority does not extend beyond the country where the^ are named
See reason of this-^Stqry, 2d Ed., sect. 612

to"eou?t:yT'''""''1r"^^^^^

_
Even as to assign'oes in bankruptcy the weight of authority in the, United

^t 627"' "^
*
'^"" "^^' """ '' '" •" '^' U"'^ State. lb!

coifnii llfiT''' V^\^ ^"*'^' '^'^' "^^' "^^^ "''•y *o «» foreign •
country the effects seized in this country, docs not by any means follow.

in Zw^Ta '
^^''^"' P- ^^2-Where a creditor (of . firm) who.ttached

n the We^t Indies. w«i not compelled to acc<^unt to the assignee of a partner',in England, for the effects attached.
« pariuer

,

lb., p 367.-Whei« Sir Wm. Grant (3 Merivale, 381) denies the right of an
assignee to recover personal property by legal process abroad.

tathJeilrr r

''7,'S'!;'*"""'*^?**''. «»"tor, sequestrator, qr other repre.en-

Hnlh r ?'7' *^ ". '"*'''*"* '' ''""^"'^"* corporation, come intoan English Court and ask ,t to adopt a rule differebt from that followed by the
usual practice of the Court, or to send the mrf.es and efiect. seized into a
foreign junsdiotion and thereby deprive domestic creditom of their rights

It IS submitted, therefore, that the judgment appealed from must be affirmed.
Drummond, J., rft«.„nW contended that the great question involved in

thw wise was -are bankrupf or insolvent laws local oruniwrsal? And that that
question could only be properly' answered in the sense that they were universal
n their operation. The tendency of legislation has been to extend and not to
imit the operation of these laws. The best writers all concur in making these
lawBBniTWi^l, And Hih Honor has no ^kwUpWhthc autlwritiea cited in the
factum of the appellants (and from which he quoted at length), that th»
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rocoivcni in thi. cm had . log.! right U)>inter,one1i. the, did and be paid the (W.kh....,«»nie. prc^ntly under «tt«ch„.ent. in order that they might b. dutdiafr' buLd ntr.

i/ontpanj a legal domioil.

on the buameaa of marine .n.uranee at Montr^l, where they took murine riaka •

'•mrChi: r ^"t '""T» ^^^ ^^^y '--•l ^- ^ cover the ;«m of

inlSu'tJJ in
1".?"*^ ^r"-

"'"'"''''"**"''
P''^"*''^»" ^''^ reapondenU. they

defendant!, the aum insured, apd to thia auit they aubjoined an attaehment and

Bank a? '

*!'t""'"'?-
-"^. ^'f™'-' »»•« P">Frty of the defendant., held^the

ofte defoT?."'- ^''" .*'""'' '^"^•' '"•* ''"'* •» •^«''"''*'»'> '" garnishmentof the defendanta' property in ita poaaesaion, .a to whieh there i. no contention

he rr^f ;k
^„'^«,APf"'"'•^•"'^-ve^ed in the suit, na reeeivera appointed^under

z:r ndeV'i'iL: r fo^ :r t'^"" "
^-^

-r^
•'^^^-^ -^'^-'^^

»>«..n oi, » .u T '°'^ t'"**
E"''P08e, satisfactory cause havinir

...n .M
'^*'^^«'»"»^»»'» Insurance Company have made dividends

tttJk'h .r*
""" 'T "'P''" P'««^' -^ '^"t tl^oy have p id to

-
..

"'! 'to^'^holdera a part of the onpital stock thereof, and thaf the cor^raticm
" .alv.olatedcerta.nprovisionaof Acta binding on said corporation.'' S? hb
j« .cul authoray receivers were appointed to take charge J? the p oJrty o thedefendants, to w.nd up the estate. «.d to perform theduL ofrJ^l^L ho

^Z'ltr t''
"*"*" ««^«-"^--^ wereoriginallyTpoi 1"^

Courts poBsessing chanceiyr jurisdictioc, to' receive the rents and profitVof land orheproflts or produce of other property in dispute: the power to appoint thmwisdisere .onary with the C«urt, the vpointmoot itselfbeing provision^ for he^r^specdUy getting in of the estate in dispute and securing^? for the b nej oftchper«,ns as might be entitled to it and did not affect the right : 3 aI 664 T ^"^

rrV,"';! '^'I^ ^°"*' ^^^ '««««hi3responlleforgoodfdth.nd
'

«asonabIe d.hgence
;
he'is bound to such ordinary dili^nce andZ astlon«.

^Z^wro
""' ''"''"^''/ ""' '^-^'««' --^ -«»' - " Quired of S t

pej«,ns who recerjecompenaationrtr their services. These officiabby the Staie
'

Law wer. invested w.th special powe« and duties necessary for effootaCoar

flJ. r rr '' ''''" appointment, and, amon^ otheTrj^^;
It^ZV f"r' r^''' ''^'•'"^•"S to the insStution or' ^^ZZ -
Srr^7Zl?r'^ ";''"** "P' '">dof««i"gintheirown name, in restate

st^n^' J^rtT "' ^"^ '*'"''* ^ ^''^'^ »«'«««1i they were notwUh

t:'?i:y;t!t?nl°!":'*'^ ^r*;
""^J^ttoacont.^Unddirecln.

^ther with the sequestrator uMer our Provincial Law. Here the appellants

™

#



.tf:

160 COURT OF QUEKN'8 BENCiC 1871.

Oicoo4il
•114

^-"

1 r.,T; ^'; 'r'^; ?"^
•"" '"••''•"^ ^- ""• ••'»• •« -"•»» "^ --^ «

.«d thej „cr that „«ch rca-im., thc^l-vc U.0O0.0 tru..„«.fth^^^^^^

ha.e denied Ihe.r olu.n, to in.or,«o., n. «uch offiduk, In the pendlngUt, ad
, ik) the.r pr«ten«on to withdraw from th« jurUdioHon of .ha Couft he™ tJ"

• ached property, «ei,ed under it. proce«i; and they have likcwiHo denied any

^ obhgutory fo«o of the munioip.! law of New York either over the plaintiff. „r
V their wnodial prt.coodi..Ks at luw here, and any interference with or control bythat foreign law, over the juriadiction of the Superior Court from whioh the writof attaohment and leisure iasoed.

.
The jud^^nHJDt of the Superior Court condemned the defendant, in plaintiff.'

favour for the amount In.urcd, and rejecte.1 the intervention fyled by the intercniDg partici, and the judgment wa. conflruied in review. Thi. appeal la .RalnHt
that dec.H.on, and the oonfention here open, two point. : firstly, the «tent of the
effect of foreign law. apon legal righto and proceeding, hero

; ^nA, •eoondly the
authority of .ueh foreign receiver, to, in effect, «5t a«ilc the juri.£tion of the
I'rovinciaJ Court, uid toSrithdraw from the legal effect of it. proco™ of attach-
ment the diatribution of the property wiiod under it. authority. Upon the Hr.t
point It 18 clear law in principle a. demonstrated by Story, in hi. Conflict ofMWB, that foreign law. are not extra territorial ; he My..: " It is difficult t6 con-

ceive upon what ground a claim can be rested to i?ive to any municipal law an
extraterritorial effect wlien those laws are prejudicial to the rights of other
nations or to those of their subjecU." And ho adds : " A state ha. just as muctf
intruuno right and no more, to give to it. own laws an extra territorial force a.
to the property of ito subject, situated abroad, a. it has in relation to the pemm
of It. .ubjeet. domiciled abroad. Every nation ha. an exclusive right to regu-
late persons and things within it. own territory according to it. own sovereiirn
wiU and public policy," and hence he concluded, " that whatever force and oUi-
gation the laws of one country have in another, depend aolely upon the laws and
municipal regulation, of the latter, ttait is to .ay, upon ito own proper jurispru-
dence and polity, and upon ito own exprea. or tooit oonaent." Now it is true
that in many caaes, English Courts, as well a. oar own, inquire and act upon
the foreign law, as in contrtcto made* in a foreign country, where, by express
reference or by ncoeasaiy implication, the foreign law is incorporated with the
«nnt,a>.», «nft prmf ^nd rnniidrmtinn of it n uuuwHully i

V lex loci contractus and the lei loci iolutiomt preyaU solely to diow the cirouia
-- /-: ...-:.-

. p ,1 .
/
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MAoeM atttndinit the raiiit«noo of tR« ountraot, or fw tho purpow of coMlntiiig o.t*»iiH .i.,

Iha oontrnct. It woiil.l «i«eiii. th«'n,fbro. that ujyjn ^Kner*! princlpU of law, tli«
'"''

foreign mun oipal law of ih<! Ht»»« of New York c«nnot cootml or interOjro with
our JuriNprutloiioo or with the jurimliolinn of our Courta of Juitlce, unle** by
oxprewi or tiicit ooiiMttit of our protindttl law ; an<l thia introducw tho atHjond
p<»iiit iibovo 8tut»'.l, imnitily, the right of tiio nppollanta not only (o ir.tcrnno in
Iho oaiMo but alao to withdraw tho aciiod property firom the di^buiion and
juriadiotion of tho 8u|wrior Court. Thoy haro roatMi their oUim in both
wattera upon their quaMi lounl <|unlity of inaolw-nt luwigneoa of the deftindunta'
t-^tato, upon tho principle tlmt movoubica are alwoya deemed to be in the pinco of
•he domicile of their owner, and that atatutablo trannfera und^r tho bankrupt or
iriHolvoDt Ittws of the country of tiie domicile of their owner, an Qui?enal tff
Iheir application. Now, oa to their rieifcto intervene withput authority, they
ore prott^tcd to that extent by 'thejprcaa Munction of our provincial law

,

nwuminfj that they are clothed wi^tho powera abovd referred to under th*
Ihw of the State of New York, for the winding up of the eatnte of the dofendanta,
and m tlwir own numoa to auo in Now York Court* for tho collection of debta due
to ti.e ,defendttnta, the appell>int.a are right in tho eauw an intcrvooihg parties,
under the liberal and general provision oonuin^d in tho 1 Uh »eetion of the Aral
P'Wt of the Codo of IVoccduro, under tho head, General Provisione: "All
"foreign oorporntiona or pcrwnH duly authoriaed under any foreign kw to
^appear in judicial prooeodinga, mny do no before any Court in Lower Canada."
ThiB provision auffioicntly natiafica the comity of Nations by allowing foreignera/
to urn the same remedies and to the aamo extent oa oitiienif. The appelV
lanta are properly therefore intervening parties before the Court in thlsoaoaoi
but this does not authoriio them to withartw the seised effects from th»
jurisdiction of the Prwvincial Court. Admitting in principle the correctness of
the rule generally, that moveables are presumed in law to follow the person "

*•>"? ow|fgMd are subject to the law of his domicile, and which in this t
onqae being^^WpfYofk, Che offiieta seized would be subject to the foreign bws .

of that SUte, thai principle would effectively override our provincial juris,
diction, and compel our Courts of Justice to submit to the foreign law and
Mt aside their legally issued process of attachment. Bat, as already stated,'
that result could only follow from the express or tacit consent of our law, and i»
thu respect, our Civil Codo has made eiprcss provision for the matter in
contjmtion, by providing this special exception to the general rule, oUe /«•» ~

trteui^e* mivmi hi per,onnt et nont censU ttre de la jurinprudenc* o#^ pfr-
mrint est domiciUie. By the 6th section of the preliminary title of the Civil
Code, page 5, it is enacted: "Moveable property U governed by the law of
the domicil of its owner. But the law of Lower Canada U applied when-

" ever the quesUon involved relates to the vdistinotion or nature of th<y pro-
"

" perty, to privileges and rights of lien, conUmtiom a, to poueuion, the
yunidxctioa of the Courtt andproce lure, the mode of execution and attach.

'

ment, public policy and the rights of tha Qgoyn, and ulao m. any other

.

I'
eases specially provided for by this Code." The Prinoh copy of the law

w preferable to the English above, in its perfect clearness and precision. The
i

\

«
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o^ood^et.1. attachment in this case U clearly within the exception of the Code to the
Steele et. I. generality of the rule for moveables, and must therefore stand. TJnder these

circumstancrifl, without adverting to other fatal objections i^inst the claim of
the appellants to withdraw the seized property from the jurisdiction of the
Froviocial Court, the oondusioqs of their intervention in this respect cannot
be legally maintained, and the judgment for ^his cause must be sustainoii
with costs." i-i'li'

_ Cajon, J :_La contestation est sur I'intervention produite par le's aptopliits

. '"^l"«Jleadt<Jrenvoydeparlejugementdontestappel. ''

'

La partie de ce jugement qui condamne I'assuranoe (The Cdlyimbian
Assurance Company) dtfenderesse dans Taction portdc centre ellepar les Intim,5«

;
demandcurs, ne souffre aucune difficul«5 non plus que celte autre partie du dit

- r V
^

jugement qui d^lare bonne et valable la saisie avant jugement faite i I'instanco
- dcsditfllntim^s entreles mains de la Banque de Montreal de certains argents

Uont elle dtait en possession appartenant i la dite Compagnie d'Assurance. La question i rdsoudre est de savoir ; 8i les appelants en leur quality dc
'

Receivers, charge i laquelle.Us avaient' 6i6 mmm6s pa^ les tribunal de New
.

York, et qui ^quivaut i peu prds a notre charge de Syndics (Trustees) aux ban-
queroutes, ont .droit de retirer de la dlte banque 6t de recevoir pour distribution,
a New-York, les argents ainsi saisis, pour le profit et avantage des cr^anclers de
la due assurance, y f^sidents, en pr^l'drence et A re;Lclusion des demandeurs In-
tim&, et des autres cr^anciers du pays.

'

TeUe dtait la pretention des appelants, fondde sur c« que les fonds et valeurg
en questioMtant d'un earactire mobilier, devaient 6tre r<Sgi8, administrfe et
distnbuds d aprds la loi de New-York, suivant laquelle la dite Assurance avait m
incorpor^ et oa elle avait le sidge principal de ses operation^.

,
Le jugement dont se plaignent les appelants a decidd i I'encontre de cette pre-

tention, en renvoyant leur intervention et en ddclarant qu'ils n'avaient aneun
droit de retires de la Batfque les fonds et valours qu'elle avait, appartenant k la
dlte Coinpagn^et qui avaient dtd saisis et arrStds entre les mains de la dite
Banque; lesquels devifent etre^istribuds par la Cour Supdrieure, qui rendiit le
dit jugement. 8uivaij| la loi et la procddiire du Bas-Canada
Ce jugement (Monl^ J.,) confirmd en Cour de Rdvision, me parait correct ct

J approuve en tons points les motifs sur lesquels il est fondd.

^

Au soutien du bien ju^d, I'on pent consulter aveo profit les raisonnementset
les autontds qui ^ troujent au faotu.6 des IntUnds.-A ces autoritds I'on pent
ajouter 1 ar^. 6. §§ II,^ notre Code Civil, au bas duquel se trouvent nombre de
citations, dtablissant la doctrine dmise au dit Jugement.

L'on pourrait ajouter que le contrat, dont les inUmds demandaient I'exdcution
par leur action, et par la saisie pratiqude comme dit plus haut, ayant dtd fait a

i
J'f"J|^'*"P'^^'lj*"'^"^'"^»^«tle« procedures' .

K<^yigioa)4eqaelwttfimei?ehn-dg:la-CoaT 8updrieure.
^rigle gdndral^ sut le^yet, appUcable au cas actuel, telle que posde par les I «•'«§«"& tha
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auteurs et entre outres par Foelix (du droit International, ddition par Demangeat, l^inin et al.,

page 256 No. 125, 1 vol.) est que les formalit^s do justice sont r^Wes par la loi M^ipet •!.

du pays ou la demaride est formde. Cette maxime edt reproduite dans notro art.

6, du Code Civil, cit«5 plus haut. C'cst danUp No. 126 de Foolii ler vol. page
257, que I'on trouve I'explication et I'appipf^ de cette r*gl6, qui me parait
d&ider notre question, comme I'a d<5cidd la Cttur de i>renii6ro instance, sans qu'il

Boit'n^cessaire de s'enqu^rir quelle est sur le guiet he loi d^'dtat de New-York

;

c'est notre propre loiqu'il faut suivre ; or, ceft/loi est centre les appelants e(^ en

;

faveur du Jugemcnpjui a renvojd leur intervention.

Aux autoritds d'autres parts, I'on peutaj outer Holcombe's Leading Cases on
Commercial Law, Index, Ve., Assignments and Bankruptcy J<aw.

o^ , „ - .^„ „ Judgments of'S. C. confirmed.
Atrachan Bethune, Q.V., for appellants. <

A. tfc W. Robertson, for respondents.

(8.B.) *
•

' *','
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SWEETSBURG, 5Ctk FEBRITARY, 1872. -
. ,

V Coram DuNKiN, J, .

Leqiiin et al, petitioners, vs. Meig^ et al, respondents.

. HKi.D:-That • bjr-Iaw of a village municipality may be legally repealed by a retolution pawed bythe body having power to change the by-law, when don6 In good ftlth, and without any
public wryng or •• substantial li^uaUce" resulting thorefrom.

'

Per Curiam :—The petitioners, claiming to have been and to be duly qnali
ficd municipal electors of the village .of West Farnham, in the county of
.Missisquei, in this district, impeach the legality of the election of the respondents
as councillors for that village, on the^h of January last. They allege that on
the 10th of November last, the council of the village,'ander Articles 617 and 618
of the Municipal Code, duly passed a by-law to divide the viUage into fivewards,

' and provide (asjn such case requisite) for the election of councillors in and for
such several wards at the next general election; that such by-law was duly
promulgated, and wa^ in force on fhe 8th of January last ; but that tbe election
then held, instead of havjng been held (as it ought to have been) in and for such

^five several wards, was illegally held, under the authority of the said cpunoil, at
only one place in and for the village as a whole; and that the election of the
t^ndents, which took place thereat, was <ind is therefore wbolly illegal. They
pnjy accordingly that the sttme bp so declared, and that a new election, to be
held

ijn and for the five seyeral wards, be ordered. : - v
—

- _ -^

Sk of the seven respondents appeared and put in written pleadings by which
thej^raise two distinct issues; the one, by d<Jnying the qualification of one of the
petitioners to be received as such, by reason of his not having been and not
a mttnioiparaifltbr;Trpm non-payment of school tax^es due byhl^th^^J^
alleging that, on the 1 1th of December last, the council of the village, by a so-

V • " '

V-:J
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. H"net.,. and th-lt"*'?'!**''"^ 'T^^^
"d ^'"'"'"^d tbe pretended bj-law in queBtion,

Upon th^ issues the pwtiofl have gone ,top™of,>nd have been duly heiird.

* ,es^",''?"'^''*'^?"*'*'^«»«''S''*<>-y»ha1bothpara^ .

Zl »
'
•'"r

P'^^"'"?^'^"- ^faJch «-h ciaims to be entiUerto drawfrom a cerUm want of precise proof offered by the other, than on such prccilproof offered on their own be¥lf. The view taken by ^he Court on theThe^and pnneipal issue makes it unneeessary to consider whether or not the respon.dents are entitled to jud^ent on the merely preliminary issue, of alleged w^^of quality on the part of Ahe petitioners. , ^ ' ' «««>
w*"* ^

nn!]^J^l!^ ?5'"^ the Village into wards is 8h<Jwn to have been passed i

on the 10th of NoVemter, at a meeting attended by only four members of the
--- >7?*"'- /The mayor being in the chair and one of the councillors opposing it

and in vain trying^to obtain a postponement of the question to the next meetLwl^ a fuller attendance of councillors might be had,-it was thus carried 'bt
- thq^vQtes of two councillors only. :,-. ': *

The so-called resolution for its re'peal isshown tohave been passed on the lltl^
"*

of December, at that next meeting which was attended by i»ll the councillors.
,

The mayor again presiding, the two councillors whose votes had carried 'the
by^aw formed the minority. an4 the repeal was carried by the votes of the other

,
lour. «oth by-law and resolution are shown to have been promulgated in ordi.
nary course, the latter on ,the 17th of December, considerably more than fifteen

- -^'y' ^^""'^ *^^ ?^' ^^^ «J««tion. The council, after voting the repeal, aUo
by a later orde^^d^ectfcd the holding of the election as it was held, at one and*

^
the same place foVihe village as a whole. Three out of the four councillors who

.^
had voted for the repeal were thereat elected, together with four new men : the
two whose votes, had carried the by-law not bein^ elected.
" The question turns upo6 the l.gality, or otherwise, of this alleged repeal, as
warranting the election held. . . •

The petitioners contend that article 460 of the Municipal Code 4efincs'
restrictively the objects for which a council may act by resolution, in contradis-
tinction from by-law,_the matter of the division of. a vilTage into wards under
articles 617 and 618, not being of the number; that a by-kw, in the nature of .

things, requires to be amended of repealed by by-law; and that articltf*463 *
., which provides that by-laws submitted for approval of the electors, or of the

Lieutenant Governor in Council, or of both, can only be amended or annuUed by
another by-law, approved iii the same manner, very, sufficiently confirms this
view. ^.

^ .
»;- < :^.'

.

Admitting this, howeve/the question recurs, whether or not the informali ty
of assuming to repeal a bi-law by a vote of ^^the council styled a resolution, and

t ^
promulgated as such, instead of so doing by a vote of the councU duly styled a

"

_ .
by-law and promulgated uWefm designation, is, under the circumstances of

"

this case, a fatal infornijtlit^ * V
Looking back to cases ind^ative of the meaning originaUy assignbd to titt word

1 -^'--\.(' '° ^^^"^'^ ^ the action of corporations ther<>hy, th^ (1n„rt dgcs mV
And 0ything like a marked distindtion between a by-law and a r«olution71)r

Vifr

y
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X 2L;i,ruT„t:t,^ *':'Si
"'^"«»" -'"«• -»'' --s*

than a re«nlarlv nmvi.i i.«o„i »• -
""" *o«o. p. d-JT.) Here, something less

Garrett vTEsTl fs
7^ 7^ '' "^^'^ '^ »'^-''''- I" ^'^^ <'«- of

and resolutlonTel to h„ f '
'/ """'"'P"' *''""'''''*"•' '">« *«"»« by-»»^

Amei uhtkora. and n««»a .!,».„ -.-..^i v -

. , -. *• ""maito.

amendment or r^JIl -^i.^ ^ ^'^ ""S'nal enactment, or in that oT
r terTf i bMr 7*^ ^ "7 "•"'' P^'P^^'y ""'•^«- ^y '•>« Code the Bubjectmatter ot a by-law, as opposed to a resolutions - • V

' Ll,.J .k?^ /
16 of the MMMlpJ Code, ik> ''MtatatW inju»tice"--hM

%

^^Jptf^ritiJWma^ the reach of criticism.- the kwrfthe mun.c.pahty, deari^in. fon^ fa the 8th of Januarv. and ^'^..T.7^...January, and regulative of the Y^
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*^LH*"lri"
election, ,-No substantial injustice can bo apprehended from a jndyoient of this

BioJnctai.
^*'"'* condoning this infijrmality. On the ^Contrary, in view' oiT the ulterior

notion of the late Coijpcil, and of the action 6f the electors jit their meeting, the

fair presumption (against which the petitioner^ have advanced nothing) is, that
* substantial injuntice would- be done, were this Court^ upon a mere technicality,

to^^ve effect to what must be presumed to be the wish #a minority, as against'

that of the jpajority of the community interestied. -?.; « "
Judgment must go, dismi^ing the petition with costs;

Judgment rejecting petition.

Jff»i«R 07/(f//oran,^.r., for petitioners. ^

G. C. VyBitchduani, Ernest Rntkot, George'Bi Btijcer, for respondents.

^ V

•^
. SUPERIOR COURT^ 1868.4' «

*'
* MONTREAL, 23bd APRIL, 1868., . ,

'
.

.< In Review. *- '•

Coram MONDELET, J., BeRTHEB(^T,-JL, Moi4k, J.

Leavitt V8. Moss et nV.
'

nELb;—Where two defendants h«d raised ftparate conte«t«tlonB in the SUpedor ^onrt, tni Id
review made one inscription and one deposit, tliat on plaintilT's itaotioD a double depoiU
under C. C. P. 497, would be ordered. «

' "^ (MoNDELET, J., dissenting.)

0'///»/fora«, for plaintiff, * t ' '
-^^ 'a^-)i|

./. t/! C. .4tio«, for defendants. ^J

%^^

'
.

,'<

",,AI»
,>**

... aw-

SUPERIOR COURT, 1870.

MON|REAL, 24th OCTOBER, 1870. *
.

"

•In REVfEW, ' "-^
- ».

Coram BfiRTHELOT, J., MACKiAT, J.,'TORRANC«, J. > ,

• -: :

'

' ;No. J783.

'

•

-'.-
. V*^-

'':-^- ' .,
'^

"'i
'' .'•'•.'

C&mc»< (Zi< Zam-t^e VS. ^foMtn et al. .
' '^

Held:—That one Inscription and one deposit in review, by the defendant and Incidental plaiotifl. 1

Buffldent. ^ . ,.
<

r
»N

D. D. Bondif, for plaintiff
'

j^ : .;
"

;
,

^'

iS. iw/rtmme, ^.CT; for defendants.
,

'
'"' \*

'

rf-

%.--
^' /..;

<~\.
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. «^ • WEaiMINSTER, :<BD FEBRUARY, 1872. '
. \

(*ora»r Sia JAMta CoLViLE, Judge or THE High Court o» Admiralty^m Montague Smith, Sir Robert P. Collier.

' ; £-* THE HON. RC^RT JONES, * "

* "^^
,

V Appellant;

'

.,/ ' /' '. •*'"'
• f . /^

.''".-
"

Tfli STANSTEAD, SHEFFORD AND CHAMHLY RAILWAY CO*rp;NY,

i__.„L._
^„ „___ -_^^ _„.^^__ ^ ~ ".-- ; —^

RlSPONDBWTI.
~~

"

uon <fc ,wMvW aui-re, and for «u liUunctton and damsgei.
"PPeuant «» ,rtmo/4.

^ This war-an appeal from the judgment> the. Court of Queen's Bench for
lK)wer Canada, which conBrmed th^yudgment reported in the 17th vol. L C

' Law Rep., pp. 81 an</«ey. > .
"i. *. v.

B^ S?'?!^" "n^'J' "l^PP""^^ ^ j"^»* °f «>« Court of Queen'sBench of Lower Canada, affirming a decision of the Superior Court of thatProvince, dismissing the appellant's action. ' - -

,vfhatever may b^ the precise te9h„ical nature .rf^'this •acti;n. it is plain Uat^tL in ite substance and form^it is founded ou^ supposed wrong dofe by theBaUway Company to th^ appellant in the erAn of a railway bri^e over hoRiver Richelieu, by.which he alleges that ^rtain rights, confer'red u^h m by
.Statute a. the ownerj,f a^ bridge over that ^ver. Rave been unla*fuliy'^nfringe?

"

_

There can be no doubt tM the Company have Legislative authority unierAe r A t^o carry their railj|,ver the river b,.a bridge, .nd it was admitted
by the learned Coun^l for« appellant, in the outset of his^rgument, thathaying such jpjwer, -the building of the bridge would have been laXl. ani this'

£t'ti t?';"' ^""'"f*' " *'« ^^""P^-y '"'^ take., proper pr^ceiing

^Ihatt ^"^r^ S'- ^P^^pens^on to the appeUanV; but he con-^ that these proceeding wjfre a condition precedent to the right of theC^pany to exerciseAb| statutable powers,j^hat before taking Them, theywere in.no better posifPFthin tf the powlis.Jftto granljd,L they weiJ•strangers 6*amitting a wong. ' iW^. '^Im^^^^^^^^
Much greater prominence has been given" to tl^fs Lte||tt» at theiV Loi

bar than was done in the Courts below, whereother mS»i points arisi
the case were more'fuUy discussed.-

-^^''
v

* '^^ «

Al^'Jrf"^"^
raised^nvolves the constructid, of the Gweral ' Railw^

^rl^! .a^'^^'.T?
^"'^ «f>"»« P«*tical,importince,*nd if deeidJaccording to the appellant's contgntior ^-»—

"

• --- ^

>T :> .
.J

''^tins,iny6l»nU»Tily,a,me^ oIt w^ngful acts in the execution of their
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. Jan« n,

•nd
The Stkimtcoa,
fiheflbrd aiirt , , ^ .,

.

Ciiambiy K. Co. ercd tonboild

The facU Q\

By a StQtu

t^

* \*

.'V

\
'1

V

'it-

s'

».*•'

^M, q, 20,) the appcllaat was cinpow-

|p%«;, to tukfc toHsor pontage from

m ^^ppifco. IIo;was bound by the

bo jlcifivcd by tho,iippollant fnSjn the

^1
<, ^ .- .aoetion df'tj.jo Act, which is as follows :— .

:" As-^^^ii aal^tf bridge Aall W'^ablo and opened for the taso of the

^^^^^ii"^^^^M"* "*°,^^^l^^l^''^^^^ carriage oC ony persons, cattle or

JiP^W^^fe^S^^?^^ 8"j<^ Kivcr Richelieu, Wthin one-half
Je^e W'JJ^'^ <M^g^ and if any person or persons

^^'^^l!/'m'^B^'i^^f^*^'^ *''« ""•'^ "vcr Within the said liniits,

hejpr th^sli^W|fe,^%c saFd Robert Jones, his heirs, ex&utors, curators and
assigns, trobh|^y tolU hqrebyNby this Act imposed for the" persons, cattle apd
carriages' whill shall pass over >uch||)jdge or bridges: and if any person or
pcrsons-shat^ any tjme for ,h ire or gam pass or convoy any person or persons,

cattle or pr^ks, across the said river, witliin the limits aforesaid, .such offender

, or.offenderiB^B,.fo|.each carriage or person, or animal so carried across, forfeit

,
and pay a 8a|^|jt^cceding forty dshilllngs currency."

Tl|§ bridge«^ built and has been usad for several, years by the public on
paynaent pf toljmy^ '

'

By anii^Jiel^ C^diaii Act, 16 Vict., c. 107, the respondents were authorized
to. construct a jWtiw'^y from" a point near .Montreal to the Province line, ia

Stansteady'
''.;i,-'l^,

- - /

Irt mukibg thia^ilway it.became necessary to carry it 6ver the River Riche-
lieu, and, accordingly the Company built a bridge, which forms an integral part

.
of t^jeif^ rail way, across the river above the appellant's bridge, and within the

^ prohibited limit, fit., a league; of it.-

_

It, fs not i»|^ial to go into a minute description of the li^e^ke0>y the

Company for tie railway, because it was aduutted by the Counsel for the appel-

lant that .the, actfoiCjthe Company building the bridge in this place would hafe
been within tljeji} powers, ancl kwful as against the appelant, provided that they
bad complied' With the provisions of their Act.

Whilst the bridge was beirtg built, the appellant served a notice on the Cora-

L

" oedt^rCj wherei

ttpd damages.

So

carried

gone b

the Go
• Their

the pregentlr

and igifepend

ms, in Feet, the deliiolitioii og t^ bridge, an injuncti6n|>

;iven by. t|he appellant that people and carriages had been

jiyer by the. respondent's Jrains, who would oth^wise have
"

I bridge, tliereby CI

loss was' so caused

str
t's bridge, thereby cauSiflP loss to him. It was denied by

not think it necessary to go into this inquiry ot fact on

uause, assnwitJg |hil the claims in the actkJq are divisiblT

'they are all founded on a supposed wra|gfJ)J|kBeeding of

S?^
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.at on. under thj Railway Acf, supposes that the act- are rightfully donrunTr«u.tab^ nntyty; and -this distinction i« one of subBtanee. for ft .Zt^ no
^j the na^ of the proceedings, but th.tribu.Ha to which'recourjSdt

It follows from what waa.admiUed by the appellant's Counsel, viz that thebu.ld,ng^of the railway would have been lawful pTvided the Company 'hd cotphed w.th he provisions of their A.t. and from what has been alrLy sa dZto succeed m th«. action the appellant must establiA two thii.g»- '

'

1.
That he boa some right or property, injoriouBly affected which entitled him

to eompensatiprt under the Railway Statutes; ,nd (2) that the making o^uch

Znr:ZcTJ^- ^-^^- Mhe, e,e™is/of the ^...jlTl^y -

Jheir Lordships have cotoe to the conclusion, for the reasons hereinafter stated
.hat, supposing the appellant is able to establish a right to compen^to the

Th 3v '"r
«-I--««o« by the Company waa not'a condition'^rldeit othe l^hty of what they have done; '

F ovoucm lo

Having arrived at this conclusion, it ik not necessary for the decision of this

thnk It d&.rable ,n order to explain their view of the case, to, consider thenatu^of^the^^^^^^^^^

The right is not that of an ancient ferry, with the incidents attached to it byhe rdmary law but a priv lege created by a Statute, and deBned and Tfm ted •

m Tt "f : ^r'y^' ^ *' ^"''^ *^« *'"''se over the river and t^tkeoH It « protected to a limited extent, and a limited extent only, by the pro •

.bU^ns contained .n the lOth^seition. • If the remedies provMed by tCla'I

of the^appe Ian himself, it would seem thai in such.ease „o action like helpresent would he at all, even against a^rong-doer, ,pon the principle that wh rea new duty or pi^hibition is created by statute, .m the sLe ste ute givL a

tfIt 4?,T.W i""
^'^ CampbeU's Judgment in Couch . Stell, i^E^&B 412 413.) In the present case, however, the only remedy which is

/clll";!" ^^yiC"''''^
*"* '^'•^ *« *^« ^^»'1« *«". -"^ it ^ by no mean

4%^K
th, f&ty^dHgs payaljlefor each person, Ac, carried, is nTt a penly<^%fc^by sec^n]^Jiltft,4hfe Crown and the informer.; However irisbol

i"rr;;ii"t*''*
^"'"'^*''^' *••*«« ^^^^^ e,ciude:h;ri;htof

^S "^ ^" «• "l^ 'i'*"*'
'•'* "6tt of action be so excluded or not.

I
their .Lftrdabips

. ^nBrtler that ft.n «fi^hnt ban-

\

(m.M.i„*^»* -I.- u^ Mj .. , .
--"• -prt>perty by- virtue ofMr

r,^*^fe^'*!^^* '**°» *° iiompensation wnder the provisions of the
bft^show Hhi* «'A-~^i.— -4.iii.

—-.r*-—

-

MfLi, 1^ been ihj[(iriously affected within the.



:/

160 PRiyV OQUNCIL, 1872.

Hob R. .lonw, mooning of those provisions-
anil

%vmiH »nd''
^'""' ^^'"»<»' il haa boca so al

cuambiy «,co. the Company ?

rhioh leads to tho ooniiideration of the next queif-

tod, and if no, ih what manner by the Acta of.

1

^

It hoa been decided by the House of Ijords upon the oonstructioo:«f the
Koglish Il^lway and Land Clauses Acts, that damage caused to propjrty by
tho authoriHod use of a rail<«*y, after it is made, is not damage resulting fr6»u

"

"the construction of the railway," or, " the execution of the works.'l-^aa h
cii(illj»»the sufferers to compensation, and that those who^havo their properties
rundored unfit for habitation by vibration or noiao, unavoidably caused in tho"

/ proper use and' wo/tm^of a railway, can neither bring an action for anuijanco,

^
• b*;cau8fl Huoh use and forking are authorised and lawful, nor- obtain oompert.

_L s.tion, because tho Stutlntus have adt in terms given it for suoh damage. (See
Brand f. Ifammersmith ftailway Co.,^Law Rep. 4 H. L., 171 ; City of Glasgow
Union Railway Co. v. IIuntor^Laarjtcp. 2, Scotch iCppeuIs, 78.) The provi-

"

i^ sions of the Canadian General RuilwayAcffr-^pcar to be' substantially to tlie

s:imc effect as the English Statutes, so' ftir us rq^unfoohonoints thus decided,"-

and it was contended by'tfio learned Counsel for the respondents, thit the present -

' Cftse was wifliiu tjie principle oiP these decisions, on the groupd that the injury

was not caused by the construction.of the brid^'o, but by it>t use./ Their I»ord-

^
shipsijvould; certainly think it right to'recognise the high author^^ of theltbovc

''
decisions mj^they- udvide'to Her Mnjestj^jn any case whore the circumstances

t were the gmm. But it was- cpiitended by the jjppellant's Counsel tjiat the facts^

of this cascrwerc riot tho same. It was said that, although it may be (true tkt
the datnoge is not complete uftttl th%;bridge is u.sed forlruffio, tho injury done
in the present case is not merely a ntiisanceineiaontally affeetiiig theenjoyroent
of property;- but t^jrery right of the appellant is directly infringed and dis-

turbed by thfi confjpKilfg bridge of the res^itdentsl ,.« ^.

..
To'^Upport this view, thfe recent case of The Quo^n o. Cambrian Railway

"

Company, (Law Reports-6 Q>B., 422) was cite'd, wfiere the„09urt of Queen's
Bench held that the owner of. a ferrjr was entitled to oompeOito^rod^from a Mail-

Way (^mpany.for building a bridge which disturbed fits custom'. . tn that ease

the bftdge no| only carried the railwiy, but was also a".foot-bridge. The diMlhc- ,

tion between the cqse cited and those in the House of Lords iscertiiaiily fine,

and was admitted to be so by the Court; because it'was not the ere<Jtion of the

bridge, but the use oHt, when made, which really disturbed the plaintiff's ferry.

Mr, Justice BlackbuiV so allows«when hg says, " an action for the disiiwbanoe
of a^ferry would not hWe lain for merely building a bridge, but would qnlj have
lain ^ere spechl damiige "was shown, viz., where it^aaShown thai people ifted,

Jt to cross the river i^ftcad of using the ferry." Tte deoisioti of^t^ourt seems

> mainly to rest oo the'^oueit tha.t'tlie, bridge Ibuilt for the usejj^Jj^aaengers,
when so used, inevitably disturbed' the %ry/'aiid there&i^Pa^ in law, an

infr,ing6m«jQt of the ri|ht. But' althpugfi ailh use as would be made of a foot-

' bridge might inevitablyw&use a disturbance of an adjoinitig ferry, it by no means
fbllows that the use of a'rgHyay bridge ^o^ld do so^, on the c l̂^rar^, oagea may
be coneeiyed where Hbe railway might^be so worked as It© cause

or distur1)ance to a (orry. , . •

loss of custom

m.
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oLtTr*' ?. n""".'^'
"~''^'"« *" *•«« *Ppen.nV» contention, that the «'«>". R .»<«•„

1 n^ilT« h'
Court of Queeft-, Bench wm properly di.tingu»hed'from th° -.«:-../

tf^n^Z^^^Tl'\ :^l'""'^
*'"'

''^r""^ ""~ '• '•«>'» '»>« principle .'J/^^r.^^-cJo.

«i tav b it?2i t J'';^-'':P-r''^«'
»>* it i.nol the construction of the

^7!^.
"'thori«,d by the Statute, but the n«> of it, when oon.tructed,

"
forthe .onveyanee of traffic which injuriously affects the privilege of the ap^-

Lrbith? ,,'"'' "^ ""'•' "«''* ""'^ '"' ^ *»'" »« e.tabli«h.loB8 ofcustom
in tajjt,,by the making and use of' the railway. . .

bc^g^unlawfuny bi^lt because h^%„<^ been beforehand compenld? ^hi .
^ V

dcpeads upon the construction of the^ots.
The 4th Clause of the " Railway piauses ConsolidationW' of Xower

h ;;t^i^?*r'
"*'

"""V" "^' «^^" th^ general, right to eompenX^
It enacts that the power to tiOce lands for the construction of the railway "

is to
be exercised subject to the ptvisions and restrictions of the Act," and that com-
pensation is to be made-tor the owners of lands so taken, '« or injuriously affectrd

Co^rv M r ^"^""^ «««g-%Buch lands of the powersTested in the

IZni^trr««»r '' ^ **^'"'^ '°^ ^«*«™«»«d in the mannerpj,T.ded by the Act. By the interpretati<^h^ (7) -.lands" are to include
all reajestale and heredit|pent8. lls^ •

.«"« luoiuae

TAemh elause,^th subsection, gives tte Complny power to make the railwayupon the lands on the line of H.°
«»»-"•« r»uway

By tho 10th clause subsection 1. a plan is to bo prepared of the lan^s ''to be
.

pas^d oj.r and taken for the railway," and also a b^k of reference; with Wm^
of the owners

;
and«,y subsection 4, it is provided that until such pl^n an.f book

pILlTr^th"
"""'"" ^"*'''''^' "'^' ""*"'''"' °^ **•" "^""^y "'»''" °^ ^«

Then the 11th clause enacts " that the conveyance of "lands, their valuation,
/and the compensation therefor," 8haJ^y|^i„ the manner therein mentioned /This procedure provides for a notiJ^JSa&en.by the Company to.thew^whicli, in case no agreement is come to, forms the basis of an arbitration. /

'

r

Tj,«|9^'»»'>^«e«t'«n provides that upon payment or tender of the oompensiAon
awarded or agreed upon, •' the award or agreement shall vest in the CoX^
he power forthwith to take possession of the lands, or to exercise the riZTor
to do the thing for which such compensation shall have be6n^awarde4^ a«4d
«ppn,"and, if resistance is offered, a Judge may issue a witfranl to put the Cirtn-pany into possession, ftnd to put down the resistance

''
'^^

„

i«
1^'j '^Tr''^

that such possession miiybe giterirVhere it is necessaiy
"

;kiJni" " "'' " '"* T' r
"''''''"*• ""^^ «""'^

It was contended for the appellant that upon thpis9 clavjflfffl, wrry;wpt<
!J^

}

loias ofWuse 11, the powers of tte Act could' not bJ'
comp|p|ation was made.

linKl

..^v«. .,_

.s;::-

r,
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»**
?n4

"""J
'f*'* UmMf conrider that this might be no held with rogwd to the taking

^sT«.ff5"Ii*».r
'"^*'" ^^ niakinpt (ho railway,—* quoation whiol) doea not now iriie. But it ii

< itembly R (•. a diffuront qucBtion whether this is «o in the ewMof land* or eaaemonta which are

nottaken, but ooty ii^uriouitlj affco||d by the railway. It ia obvioua that ciuk«

• ' ' • uiuat frequcnlly occur where injurio* may happen aubacquontly to Iho building

of the railway, and as'an unforoaeen ooDacquensj^of tho»work8, Moh aa damage
' ^to buildings having a right of Bupj^rt from <(ieadjneont land, appoarinR only

^|g|g||Bll(0ft|cn the cxoavationn foi^ (tic railway are mado,\wing to some unknown state of

!f^ - life aoflTw in^ry done to drains, or to righta olR passnge and communication,

5nd to other non-apparent casements, of which the Company may- harci, had no

notice. It ia not reasonable to Huppo(ii(|hat wlien the Legislature gnvo powers

to the Com|>anyio»tko the railway on thcJijldH indicated on their ^lan, it

intended that the Compooy should, in oasea like tliese, be subjeet to action as

wrongdoers, and to the legal liability of having their works stopped', because

oopipcnaation had not been first mode to all persons injurioQs]y..ofrcctcd by the

ccjliisequenccfl of t^fAt operations.

'

\.

J
Coming then to the upT<ollani'8 case, and assunri^ that ho mny be able to

establish .1 right which has be«n injuriously offected, his claim would be founded

on this, that hl« statutnhln fiji;hf1>Ss. disturbed by the railway bridge, carrying

•

.*-
entire

passengers and truffiAwhioh would otii!

bridge. It has bc^nHroady pointed out

have crossed the Bichclicu by biii

this injurious cffdW does not arise

but may do so from the u^ of it

;

en completed, or if no disturb-

ould have otherwise come to

lousli affoeted, or entitled to

to'besubstan-

**•

necessarily from the construction of the br:

and it is opparont that if the nUway had nc

once hftd taken place by its carrying traffic, w
his bridge, the appellant would not have beei

compensation at all.
' '^

.
-

^ho powchi.of the later Cahadian A«jt (22 Vict., i
tiaiW to the same effect as tjie earliet Act. ^
The practice under the English Acts has been, that posscsiiion of lands cannot

bo taken until the puroKasc-njoncy has bce» paid or se(|ured; but the making
•< compeftflattotf fed- injuriously afifectingJands' hal^ not been considered to be a con-

ik .dltibk^l^PeocdenJ, 80 as to -leave (lie Com|ony open to actions, if it has not been

^ JSB?'^ "\
'i iajM'-

'%";* ; '

^^m,\^ In tb^ abovfc case^altBd to support the claim of the appellant, the remedy was
5p^. f^ a^ action, but-^ibcecdinga by arbitration, under the Compensation Clauses

(Bcglv. Cambrian Railway Company). \
•• It is true the JiSiglish Acts differ in someVespeots from ^e Canadian Statute,

andit^ifi pointed out by the' appellant's counsel that ttfsvprohibition of the

84^b section of the English Lands Clauses Act, is confined in terms to the entry

upon lands f and that them is no clause id the Canadian Act, equivalent^ the

^Stl^ Clause of the English Act, which proyidea a mode in wbidb compensatioo
when not iiiit«le by the Company, may be enforced. '»
But it is to be observed, that there are no prohibitory wjirds^ainst enuring

on lands ^r exercising the powers of the Aot before pfiyment^ in^the fianadian-

""Act. /The words of the 19th aubBcotion afe tffirmativo, that upon payment or

^•

"t^-^

; t'-S-

V-V-^j

/



PKIVY COUNCIL, 1872. 163

tender the award or agrMm«nt •hill yeat th« power in the Companj. It i, not "»» B. Jo.-,
onaoted that until this i. done tho authorised works shall not be eieouted. It i. T... JtT^^^,
«id that thia I. implied. But when an implication is made, it should be reason- cITmbi," m! co
ible; apd in construing thoae Aoto, it may p(op«rlj be made aecordinK to the
.ubjeel-matter. Their Lordshipa are not now dealing with the lasds Uken for
the railway, but with an intereat injuriously affected, if at all, by matters arisinir
subsequent, not only to the taking of the lands, but to tho coniruotion of the
railway bridge. , It is not a reasonable oonstniotimi of the Statute to imply as a
condition precedent, that compensation must be paid for such consoqueotiul
injuries before doing tite work.

It wa» contended that no machinery was provided by the Act by which com-
pcnsation can now be assessed, for it w» Mid that unleas the notice menUoned—^

in the 7th «ub«»tioii of the 11th Claaae wai given, none of the machinery pro-
vided by the act could be put in motion. If this is «,, it might afford an argu-
aiont against the right of the appellant to compensation at all, and it might
be inferred from it that cases like the present, depending on the use of the

*

railway, wore not contemplated.

But it is obvious, as already pointed out, that there may be many oases ofdmage to property arWng during or afler the construction of the railwav IVom
the works themselves, which would certainly fall within the general obligation to
make compensation imposed on Companie. by the 4th clause. Their Urdshipe
coDsider tlMt If ,n such ca«» the Company did not, on application, take step, to
ippoint an arbitrator an^ proceed to arbitration, the claimant might take Dro-
oeedmgs by way of mandamus to compel them to give the notice provided by the
7th su^uon of the 11th clause, or to appoint an arbitrator, ij such prZ^d'
mgB the Court would determine whetiier Uie claimant w«i entitled to compen-«Uon before u»u,ng a peremptory mandamus, a. in the case of Reg. v. The,
Cambrian Railway Company.

--6
• ^ uo

If tiie appell,.nfs contention is allowed to prevail, RaUway Companies woulrfm all cases of possible contingent claims, however doubtful, be obliged to rive
noUocsdeoUring thdr ««di|||p^«^oom^^ (in fiwt admittingUie |ht

doerfe, and of having theiJ|>|p|emoli8hed or stopped.
Their Lordshipe, for UiHK reasons, have come to the conclusion that thi*^t cannot be maintained, and they will therefore humbly advise Her Majesty

to dismiss the Appeal, and to affirm Uie Judgment, of the Canadian Courte
Wilfl OOBiSs

n .... •''•'^"*"'*o^**>« Court of Queen's Bench confirmed
iientman & NkchoUon, Attorneys for appellants.
/fenry ifawAeips, ^.C, counsel
WiMe, Wilde, Berger <fe Moore, attorneys for rospondcnta. ^^ ^^
Sir JioUfuMl Palmer, Q.C., oouoael. #^

(8. B.) - ' ^ '
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MWBETWIURO, MTU FKBRUARr, UTJ,

Contm DUNKIN, J.

Lamwajf, I'otitiooor, n. Rrimmer tt «/., ItcBponduntii.

Illt0:-Ia tl* e*w of M vli-ellon of munletpal eaunolllon. Ihat annr lh« p^Mldlim ofllejir liu
rtMlv<Hl, wllhoul olnjmillon, • nM|ulilllon IVoni Art or ntort' |>r<Nittiaail flleotun n>r • tMitl.

t 'M^ •••» aranhN] (uoh imiII miI oalUti on (Ihi •lM)ori loeonui up •nd roln, huMamit

^
h)«Kllx RO back on what hx ha* Ihui itoiio, and, on (h<i alk'ned ground of want of lagal

C '

;

i|ualltlral)on In aaniu of IIiom who maU« Ibu d«nMud fur lb* poll, aol M If na twli
dvmand had Ixwn made and r*e«lv*«l.

l**a CUBIAM :—The petilioiwr alloKca «b«t at th« iiiuiiioi|Nil eltiotion held <m
the 8th of January laiit, for tho Ku»t part of thp Towbship of Farnhani, in tho

County of Brouiv, in thia Diatrict, ho inraa a oandiilatc, duly qualified, for olootion

aa a tnunioipal oounoillor ; that tho reapondeata on the one hand, and binuelf and
»iz otiicr persona, all duly <|UuliQud, on the other hand, were reapeetiwly thereat

put in nomination as candidates for Huoh election
;
that tho presiding 9fficer, with-

out objection or queation from any (juarter, received and pro|)oefd both nomitid-

tiona, and took tho aense of the meeting upon them, and gave it aa hia opinion that

the majority of the cicotora wore in fuvor of the reapondcnta ; that th«reup9p

upwards of twenty electors dennanded a poll ; that ailorwarda, when about an

hour had elapsed from tho time of opening the meeting, and the poll was on the

point of being opened, objeotion was for tho firat time raised to the <|uifiifioaiion

of the proposers of tho petitioner and his iViends ; and that, though many elec-

tors present instantly demanded to be substituted iu their place, and though
nearly half the electors present instantly demanded the opening of k "poll, the

presiding officer, after enquiry as to the qualification of the propofers of the

petitioner aud bis friends, and without enquiry as to that of the proposers

j
of tho- respondents, dejolarod tho^ nomination of tho petitioner and his friend*

.- irr<^Wr ftod null, and that he could then receive no new nomination, and

7 could gront no poll, and that the respondents wore elected. And ho prays

accordingly, that the appoiatincai of the iPoapo|Ddenta ao made be declared m\
and tt dOw election ordered* ^

^^\ : /^^^

Tho respondents appeared ; bui put in no written pleading. Tho parties have

gone to proof, and been heard on the merits of the cose.

' The matoHal facts, to bo established, ore briefly these:—The respondents,;

first put in nowinaUoa^lleotively'^tbeir names and surn&mea given<t—by
well-known persons present, elatrai&g to be electors, and yrhose names and sur^

/ names were given. The petitioner and six others were then put in nomioation

in like manner. The preQiding officer received the two nominations and proposed

- tr them^ the meeting, and Oallcfd for a divuion^whioh mw ibftd; ftnd he declared

/;_': hinis^tf satisfied that the majority was for the first nomination. 4 poll Was

demanded on behalf of the supporters of the second nomination ; five well known
persona in particular, who claimed to be electore, giving in their names aa 'making

the demand. These proceedings not having oooiipi^ (bll hoOr from the 4tme
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"•ou Dj anj oQo u to tho roiro ar tr of anvthlntr
« ...^ U.n aunc but th«n. «,. of lh« pn,po«r. ofZ flj lln.ttlJ.l«««.ng Iho pro«idjpg oftoor, objootod that the two vro»mmafZ^ l

b, tho„ .„d ip.-..., that the ion.in.tlon ,„ thorofo« not \7^Wh^ZZthe poll loHdly don.«ndod. Thereupon, .t lo«t one ner«,„ ^1 '

.*M«.n to 00, of the propo^r. of J^c B.t nonnnl^ZoTTinlrEh
iubjoot,.nd therofoM not in oleotor; but the obi^iJaJIZT^ .1

mtlL
^'"',P™'"'"'8 "«"«'^' «»»•'« demand whi.h w., e,pre«,Iy a.„de ul.m called up th. «.e„ p.r«,„. who thu. .tood que-tioned in the interrofTheint nomination, and propoaod to tbcm the elector,' qualifloation oath ZTrlh!!byruelo 315 of the Mualolpal Code. Two of themUno . pTo^' Tott^^

. dcmand^r of jAe p^l-^n hearing the oath read, declined to UkeT^vrn. they

V otl,
" ' •'": "^"" ""-• "^^ ^'^f^^' *»- •"•<i« for siltJof other pe«ona ,n their respective plaoca, the presiding officer at flrat said he

.Truck T"/k" ""r '^'' '" ^'•^ ^ •^ ^«- »"^ '•»»'•" »»'•»
3" r^in«Uuok by the con..deratioa that the change aakod involved, in effect 7^?thought) a new nomination, he concluded he could not allow t a. thThourwa^more than expired and «> declared. And thereupon, in the m d f muchZ

^ledT'"' f'"'.'' .thought himself pr«,luded from regardtg. he p -

It was further put in evideoce, that on the day In quesUon, one of the pro-po«.rsof the peUt.oncr.nd his friend, stood on the school a-iessmentrolfwowmg . cert«n amount of school iax, which he still had not paid ; and that the
«t er of them-being a]«, one of the five dcmanders of the ^I^and al^ two
other, of the demanders of the poll, stood on the same roll as owingTrl

. .mounts bf school tax, whioh they severally paid two days later

^

The respondent, by their counsel, 4id hot go m> far in argument as to impeach

They did contend, however, that, as the second nomination and demand of apoU were not .n fact made w.thin the hour, by the requisite number of person. /duly qualified i^ electors, both the one and the other were absolutely niSTnd/
«««ld neither be amended nor renewed in any shape or way; and in fact? iha/
the preinding officer, waa altogether right in the oourw he took. -^
The petitioner by lis counsel on the other .hand, maintained that the four

persons .n question are not even^now sufficiently Aownto have been in arrear at
U^e time in question for any amount of whool tax; and that, whether they w«„e
*« «r not, the p.uHidiug mcAt hid, «i ihe meting, no right to take c(«ni«an?
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L«f»w»y -of any such objection made to them, but was bound to take every one there
BTlmmor, et »i. present as bcingf, for all purposes of the meeting, municipal electors, until such

time as the voting should be in progress,—when, and when only, he could enfler-

V tuin question in that behalf, and must solve it purely and simply by the oath, or

• ly the refusal to Bwear of the individual juarties themselves.

Th(!rCourt is uoablis to confirm these extreme pretensions advanced on either

side; The fact that at a given tinuB a person's name is bomo on a school assess-

nient roll for a solioot tax therein Stated as due, raises—with a view |» any issue

of the kind hero iayolved—a presumption of indebtedness, which such person

(if desirous to be relieved from it) must rebut,—whether by showing tha( he
'' rcall/ has paid, or by sho'witig that the supposed tax, by reason of irregularity or

otherwise was really not due. In this insta'nce, it is shown, on the contrjvry, that

, one of tl^e four persons here in question,^ said to tho presiding oflBder at the,
"*"

j-_ meeting, that he had not ^aid, clearly implying his conviction that he.owed, the
~

; ..-tax; that an^cr, besides so saying, paifl hif tax t^o days after; and that, the
'' .remaining two, who at the fdeeting had sai(f nothing, paid theirs within the saine

.

' delay.. -The 84th scjjtion of chap.»15 of the C. S. for L. C, which waSoited at

the argumei/t, merely requires the formaliti(!S therein set fbrth,'in order to |lie

constituting of such ."r^ill jjs " conclusive eoidcnce"—that is to say, of eourse,"as

conclusive e\)'idcncc jSf a precise amount agitihst persons a,nd •properties. There •

\, is nothing in it adverse ro or lifcitative of the primi facie presumption of regu-

. '^ larity which must sulfesjin fMbr-of suckroH. ^Much^less is there, or can there

f be, in it anythin^'Umitatlve of the inferences unavoidably following from the

... iidmistsions, whether by word or a^t, of |tl9 parties, who, if they pleased, mighk^
have oontested,^hould they,<|j| fact "(so far firom oon^Iag)^racU.gf'»Jlj' admit'

, :
" itaP correctness as agaanst theniselvcs. ^ -^ |.i# \ ' V
/ Nor can it, .by any means be said, tli^ltjthi^prefiding officer nt a munici^ft'^c^,'

tioMs bound ^bsoloioly to regard air .pc^^l^resc'nt as'electors! ^

' presume, unless he knows, or reasonably b0!i«ajB^fs reji^nably notified, to the

cv)iitrary. But the Code is far from making1|§|^fepaerely ministerial officer, dr

from recognising all persons present as electors^. B^&ticle 309 it is not made the

right of any two persons present to hominate a candidate or candidut^s. Itm .

'•ckcfbrs"^ (and article 291*tclls us what the word.!*' eractor" means, and" just as
.

tlnarly cequires payment of all municipal and schdol taxes the^.duo, as it.does L-

any othpr of the qqalitics enumerated, as h con^itic^n pecessary^lhe CQQstitui'

ing of ttny perspn as an elector at all). *.two electors may submit Barnes to the

.%'

presiding officer, either verbally or in writing ; but it jk only the presid

who .can*" receim and propose" , the parties »6.iuiriie|, " as cdndidaies'."S He
is bound to fe^IPe ao^ protwsaill pe^ons whos^a^cs ar^uly.j^ submitted to

him ; and he is cvep expre^ly ibrbiddefi^so to ''do,"upless> as wen-tbeir nanies and

surnames, a§ dlso those^of/ineir proposers, iare given him, By inevitublo infer*

cnce, if ithe^.names and' suroames, or apy of thegij are not given", or if the,pcr-^

gons^ siibm^iin^ to him ihe name- and surnameof Any intended candidate Wo

i-ar: ••••Vi
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«tre.ue but fuirtest of a, supposed nomination submitled by peraons manife^tlv- Ur.w.,and notorM>u«ly under age, or of the female box, or uiiter JJ^Z7. ^ n .

"
doa tv It wnBt.i.no-1 k .1 . . .

'** "™"g^W tflf the mum. Brimmer etiatiipality It ^as tinged, however, that the law vesti in the presiding officer nopowc of .nqu.ry as to 4 fact so comply, and.which might be so far Jr^ eZ ofascertainment, a^ that of a Man's electoral qualification under aruS ThJ» qu.to ^true
;
but the i„(l.««ca «pppo^d does not fbWw. Timelould^S '^

^mh\y be spared for such nquify, (jarried on^t i^v kh*»l, v w • u .

railed in <pMm,, wVlhor b, ibc p,e.iar„g „ffi„, /^j ^ <»»oCw J; i
J '

^J>"»''»e«nfl,hbwcm, therilbrefbll(i,#8,thkafferaDr«^,I{^^^^^ ^

•n th.s ease) l^fts, without objection raised froto any qua^ er ^^ff"". kl-d^oposed the names o^any p„ons as^^hdlZtStlSSS
„.

of the meeting upon tf.em,^and has declared for which of ttl 1 *
'

.oCthe electors present1,adp.onou„ced-and hlrltfll ,t ^ r^'"'^ *

^^i^Uou frot.^ or ,no.:^„medeiJ^^^^^^^:^
/fte dt^io^, present ^ come dp and vbte,-ho can «d b^k unTtll r.t^ .

,
i J^«e,

and on the ground that Mominati^ftorS^S^slfH r^l^'
•

l»y <j«aliBed ^tor»-<i,; ipdeed^ on any .rcS^K!? ""' ^'^ "^^'^^

,^Bd.dat«|^eete4without « poll being held. It is tSS «w f f
"'^

H6e scendinir fif nn »...,* *i.,. i' i
»s^cue Hut theJaw contemplates

MWj reouircd- .1 thf .l»„ „f .1. V .

Ut'it-lhe presiding offlcer is

»d.nib.tr.s.L',«ii..i':>;l"?:'^^^

*?

enin.jdlyof filfullyejitendirig thetilne' But thp Ir>;; "^'i''
7-^"'^**'"*

,,!<*!«& anal decision™ d«l.red .nd lif, pSidonw '^T "^

t»'

4^'*

«k

M

.<i'

^^^wpp^rfpr
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vs.

^i:

the Legislature meant bim to bo at one ajid the same time capable of validly
/

Brimmer ctai. judging and acting' as to inforii^alities in the transactions of a past hour, and

incapable of so ji^dging and acting in that befittilf as to correct such informalities

and so validate the transactions themselves, is simply impossible, ' "

- Indeed, after once a nomination has been put^to vote and been affirmed 6a

division by any considerable number of undoubted electors, it is hard to see /to

what practical end Any question as to the qualification of the -two original piro

posers can be raised. Every elector dividing for it, has in fact made himself a

proposer ; and must be prcijumed rqjidy, if asked, instantly io give in his'^ame

as such. Not to say, that as matter of principle, the proposition that after such

affirmance any amendment of the original nomination can be ce<]uisitef on pain

of nullity of the nominattoYi,* would imply .also, that even after election by fbe

polled vQtte of ev^ so overwhelining atttajority of the electors, the candidates

elected would havC to be unseated Iby reason of such nullity,*—which then,

certainly, would not adpiit^f cure by any process of amendment.

The Covirt has thus no Alternative ^Ut to annul the appointment complained

of, on the ground of the non-observance of the formalities (necessary under the

circumstances as established) of holding a poll and enr«)gistering the votes of the

electors. .

* "'
- **t

* - ,„ It is with great satisfaction that the Court is able to add, that neither in.

<ss'>' 'the evidence taken, por yet jcvcn tn any heat of argument^ has there been any

I suggestion made 'of intended fraud or unfaii: pfactice, as t^inst the presiding

officer, oripdeed as qgainst any one. The parties to the controversy have presented
'

"*
it purely as one of interpretation of the law,—upon points reasoimbly adniittitig

of controversy,-^a<id most' especially so, wher^ the,jt|Drti$|. to the controversy (as ,

here) were non-professional men, and werd' 4j»llfng^jwith a statutct, rejje'ony

enacted, novel in its general style and phrastology, and in respect of the'pfovT-

sions here in question wholly unlike any older statute heretofore in force in that ,'

behalf ;, '

The presidihg officer is therefore entitled to be named, as by the 'judgment of

^t^i^ the Court he accordingly -is, to preside' at the meeting j^„be held thereunder, on'

* Wednesday, the "i'Stb of March ne?t, for election of Cduncilloi« fdr the Muni-;

cipality. - .

^ Costs must "be granted the petitioner^ as he iq driven, without default on. his

I
-

-. part, to exercise a legal remedy in maintenance "of a right, from which ^the

respondents (with however little sense or intention of wrong doing in the jJre-

• mise^ have ousted him.

"*
, , .* ' , Judgni^ent in favor of jpetitioner. ,

, James 0' Iffilloratt, Q. C, for pttjtioner

(r. C. V. Jiuchanan, for respondents.

(8- B.)
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WStRJOT OP^ST.PRANCrS, MARCILTBRM.

SriERBROOKE, ItW 3IARCH,.l872.

Coram Bamsay, A. J.

.dAvid h. pope, ., '

/I

AND

/-

-Jons' oRiFFiTif, V :.
• - .'^V -^•"^ ' ,-

'V-_^- ">*
*.

'>f> i|f

-la this case the Appellant had boon suiUarily. convicted' h^t«I T.>
'

under sections 4 jtod "i nf !,» n u' i*. """"v ''""^'"lea by two Jumioes,

fownship If Hat% on tLslt'l '.IT
'''^' '""" ^'^''^ h« did, at the

• di^shatging tls. functLns oft^. P /^^"'''^ *" '^' ^'"* «^ Q^een''s -Bench,

appellant wore thaJ th^nvS Xas „^^^ ^"^ ""^'^^^^ ^^
was no proof iMl thnlrLiL ";

. ,.
«"PP«rted^by th« evidence, that tue^e

that/selfV :7^^^^^
Muors for sale yr^i,; ..otherwise, ani

; whiclse^rSL '

;,!; Si' •' f T ^'^^"^ Act, k, virtue of
^

thO^eglslaturoftKl ?r ?"""'''^' ^«^ •>»««»» and null, and that

nfetl^^i^n^tlSh "^ 1^*^ ^"* "^^ *'*"*«'^^«'^ or ^^powered to

' ^^ZS^ m7 Z^fl f
the po^^ cd^ferred by Z BAtiah

exclusive LcgislaZf^ut^^'^' C* ^*««'*« '^^ ^'""^n I-egislatUr.
>

iPCourtsofTSl JariS 'k
*^«"-'"«» law, e«epfr«.e constitution

t^rs." ALa^n^nfrilS^^"*^"'''".^'"Sthe'proceduro^

^om aceSZ^ Oftt^'^expresseii k doubt wh^thW^u .ppeal exists!

"

^tron'th.
,. ;.,^ ^ igg..ys^^^^^ ;u;^s;^';;rsz

4. Vi-'
'•jiffl f"

,.:./^'^

• U-''

n'r
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^•'dji^ rope. Statute 32-33 Vict., cap. 31, pec G5, nriienaed and altered by 33 Viot., cap.

John tirifflth. 27, 8CC. 1 , which proVitles for appeals from ^uttiinnry convictions madQ^* l^y

r '
—

JasticcR out of sessions, al^o to section 195 of the License Act, which presoribcs

<the conditions necessary to be complied with'boforc an appeal con bo allowed, and

.

to Hcction 150 of the sanMS Act, which provides that such provisions of cap,

»J03 of the Conmlidated'.Statutcs of Canada (is ar9 nofinconsistent with the

' Lioense-'Act shall apply to all prosecutions iniicthuted thereunder. Alsa Uf .

/ 0. S, C., cup. 103, sec. 05, 6G. '

,
'

Ramsav, a.J.^-Tfiis tttisei, eiMnCl before this Court, cxoroising'Uio jurisdiction

of a Court of General ^e^isions, on an appeal from- a dotpviotion Ky two Justices

under the License Act of this Province.
, A preliminary objection was taken'Yo •

the reception and hearing of the position, on the ground that the condition of

the recognizance endorsed. on the bond- was no,t signed. No authority fdr ^l&
pretension of the rcspondetitt .has been cited, and I cannot see any' reasoiv why •

the condition should be sighed ; it is ^uffici^ntto identified in X^e bond.

/ The conviction is under sec. 4, 34 Viet., cUp.'2, of the Statutes of Quebec.

.The 'complaint is that appellant did unbwfQilly 'keep and suffer to be kept and

had in his possession, at the inn occupied by «hini, beih" a place of commt'OD

resort, for sale by retail, certain spirituous liquors, without li^avipg ft Jioiense.

The grounds of the appeal are substantially that tt^e conviction is not ^sup-

ported by the evidence, atjd tlidt the Act, in so far as it prescribes any criminal.^ .'

'f)roceJurc, is beyond the powers of t'le Legislatuie of the Province of Queb^. ^

.

With regard to the sjecoud' ef these qucstiOn^^I- have no doubt that it is «om-i^
'

tent for this Court,.or jo'ieed for any Court in tiua Provirfca, incidp^tato^^

V^':

petent

determine wliether any Act passqjl by the Legislature of the Province hi ajij

in extjess.of its. power*. This is a neccsaafy ineidetit of the partition of the ^V
Legisliitive powter linder t^e British North Amei'ic.'i A)Wt, withotit reserVing to \f

anysp«.cial Court the juri^tliction to decide as to the constitutionality olF any ef _.

the Legislatures. ". The establishment of a general Court of Appeal for Canada,

tinder tho- power given tp PaVliament by section 101 of , the .British North

America Act, will not relieve the (Ither Courts of the duty of deciding as'tb the

constitutionality of Statutes ; but, if an appeal lies to a ge'neri^l court-from evegr '

jvtd^iont declaring an Act to be undonstitutional, i£ will have theieffeot'of maliing ,

the jtyispi-udehce^certain and uniform on thtaajmportant questions. Id' the

meantime ft^ill be w^t in'cbnvetfviv the powers of the Legislature are to.be

qucstione.d in cases like Bhe preaenPto be decidci^ by one Judge, or on the return

-of writs of liuhids anff*u>i, and eveti by^Ji simpje J^ustice ojfithe JPeace. "Such deci-

sions "wiil have little or no general flmAty, so that jve may very fairly anticipate

to"see tliB most confli^^ng jurispfudenj:e..oji§ing in the different Provinces«and

; perhaps in the sftme^ bvince. Biit with this inconvenience- 1 have nothilig to

do, further than to'pbint it^out as illustrated by the ease before me.

The arguijient of the appellant is," tlyjt %* the British North America Act

the powers of the Dominion Parliament are enumerafed, and also -those of the.

• Local L(gisla tares. .Sfhtit thcrpowersofthe f »riijer%re "the criminallaw, except

the C(jpstHution.of.Cffla|t9- of. Criminal Jurisdiction, but indHding the procedure

in rnni!lifirr)ut>hi^ That mmn \[\q rftycrij. <Vf Jk liWal L.gj''8l'*ffm i«ife^
^.-%

H)

"'T'**^ '»«.'

^-f.-*- ..v"-;*'

V' t .#•'-

>•-; ,**

^>
4 A^r
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\, |Bp<»ition of puni8hincnt,»by^,e, penalty, or jmt.ri8onmcnt for enforcing anyD^w'HPop^
\r«W'6f the Province rnadtfift relation to any matter coming within any of the JohnOrW

.
fliasses- of subjects cnwmpr^ted in sec. 92 of the BVitieh North America Act

.
Appellant at once admits that the Local Legislature had the^poww to attach a
fine, penalty or imprisonment to the sale or keeping of spirituous liquors without?
a license, but that having done that a crime was created, and that all the pro

^ cedure oonnected-With the infliction of punishment fw this crime must neces-

^
sarily bo fixed by Parliament and could not be fixed by the Legislature of the
Piiovince. In support of this pretension appellant maintains that every infraction
(if a public law to which any penalty is attached is a crime.

• This finestitn naturally suggests the prcliminaiy investigation as to whether
any^ppealiiei from a conviction (under the Quebec License Act. On Tuesday
Isisr I'intimati^a my doubts to counsel, and my attention was_direflted to^eos. _ _
150 and 193 of the License Act. ij:; >:. ,c-

" ^1:
i

It iniiy be prcsuiiied, from sec. 1^5, that the Provincial Legislature a^umed
that there was an, appeal, but it seems to me to be going too far, to say that the

*"

Legislature took it for granted that the appeal was that prescribed by the Act of
'

,

Parliament, 32 and 33 Vict., cap. 31, pec. 65. All that sec. 195 siiys as
regards appeals is, that'the delay forgiving notice of appeal shall be forS^ight
hours. Under cap. 99, C. S. C, the delhy is three days. This is V step

, towards assimilayng the statute law of the Provinpe^o that of the DomiJion in
this respectJ|p is, therefore, the reverse of admission that Parliament his the

'

power to.pr^ribe rules for conducting prosecutions under Provincial legisLtion.
But, whatever may hjive been the pi-evailing impression with regard to the nlatter,
we. iiHst look to the Dominion Act as our guide. "

.
\

- . -Whatever may be the definition of a crime, I would remiij^ th6se whollean
^tQO much upon definitions, of their danger; it will not be dentedL that l\ one
,

sense of the i^ord, the act of which appellant is accused Is a. crime; buHt is
-equally plain that it is not a crime in the sense of sub-section 27, se<J. 91 ortb#,"
*tiritish North America Act. Now if the signification* attached to thq wortl
" orimitial".i,s restricted, when referring to law in this sub-section, why ihould it":

\be used.in a diflFerent sense when applied to procedure? It cannot te presumed"
,

that inoneshort paragraph, particularly a piiragraph ofan Mumerftilfnofpowere^^^

,

- the Legislatupe should have intended to apply two diffBr<ist\ineaninL'»<atfeVa*i,
word, especially ^hen by doing so they woufd be transferrin th^iislatfon with

*

regard to a purely local ifiatter to Parliament. The .rulelisjpyL
^"'^.*®®*'®" ^** of section 93, reserves to tbq,i,<](oal j>egj^al|H|ene*aJ^^^
right to make laws aflFroting all masters of a merely local or brSSPha'ture in thrf"

'

Province.
"
Wliat ctin be more IcJcal 4hdn»the procedure" to^Rrcei a Io.>aJ

*

law ? If. this view |>e cofir|fect, itis fto< i'^questi^ Of dashinXand fee .provision
• of sect. 91, giving superior, aflthoJity to the eflttlneratJpa of th^powers of Pm

I
\

nieut, do6s npt^pply;
, -Tjj^po^rs'are jk r^efly distiicfl >arWmod make?

I \ ^"/« of .^rrfcfedAfti affecting :th4.^ii^|,Bal'Kw «hiol> it enaete, eaih q<;, the Le^a- ^'
>%ure8 majfe Aeja^s of "proccdire affee'i ;g,fchB ^onatli^^p^ioh ihcy enact" .

"eppcctiwly, y>»,.lherejb8e,,,o| ^opinion thalfthe appeal dpean^t lie undei' the - ' '

)wt}ttiw Jul* 3if uiid ji3- Vicl:, cji tf. zi. 3&&. 657 TT
j-f '

*»
'!;

' S
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-f-

\
» %.

.>«

t', if

,, /

D.vidjj. popo. Is there any other Act which givos tliis nppoal ? Tljw brings us to oonaidor
John Grifflti,. sect. 150 of tho LiccnBo Act, which extends cap. 103 C. 8. C. to the prose-

cutions under the LWise Act, in so far as the sumo have not boon repealed by
tho Parliunient of Can^a, or ar<^ not repugnant to the JLiconite Act. It is noi

., ' very easy to conceive why any (|D|lion is inadfllto the repe^ of cap. 103 C. 8. C.

L / . ^y i'arlianicnt, but it is of no iiuportaijee in conibidcring tho present oaso, for tho

^

Canadtk Orijninal Repeal Act (32«and 33 VioU. cap. 30,) doe* not \' extend to
'

:

uiattors rehitiug solely to subjects, as to wliiolitho Provincial LegialatOreH have
» ^' under the British North America Act, 18(»7, exolasivo powers of legislation,

or to any cimetmnf of any nnch Legislattiret/or enforcing hy Jine,pmafiy or
inipntoHmft^^UHy law in rthitlon to any awh suhjtlt ag liigta/oreaaid,6t t<j

.;,; > any niunici|Al*by-law relating to any offonco within the scope o( the pow«rs of
the municipality." The^esult, therefore, is that cap. 103 C. 8. C. is in fowe, ao

far o^it is applicable|(^^al It^'slation.
''

. : : ,.

There oau be very l^tlc dqubt that it was supposed that thia A»t gave an
appeal from summary convictions in certain oases, thai section 150 of tho Liccnsa..

Act-cjftep<^d it to license eaCs, and that sect. 11^5 modified it in 8om0«reepe^t8.

"

But wheii w» come to 'dxamine tho matter ilosely, we fiad that there has Ixfen \
misapprehension as to thfe dispositions of cap. 103 C. S. C, aijd to Kave given an ,

appeal from conviction under the-Lieense Act, it would ha^vd been noocsaary to
include cap. Oa fcl-'S.C, as well aa cap. 103 in sect. 160' of the Lioenaa'Aat:
This er^r arises from a cnrioaa,, dislocation" oT the subjects of appeal, and an,

alteration of the terms used "in the 4 and 5.Vict., cap. 25, sect. 65. That Act
' provided an appeqj, under certain conditions, " upon anj summary oonvictioD.''

Other legislation with regard to those appeals took place up to the time of the oon-
,.8oIidati()n of the statutes. Then tho clause giving the ridht of appeal was altered
so as -to apply only to summary convictions, "underVany of the fortg'oing
Criminal Act.^" and thus amended the section was placed in the Criminal Pro.
«cduro AGt(oap.-99 0. 8. C.) while the rither dispositions relAtivo to appeals
were placed ii^vthe Summary ConvictionsVAct (cap. 103 C. 8^ C.) which alone is
extended to the Quebec License Aok

,
We have, therefore, three sections telUng

us how such appeals shall be d^lt with; but none giving the^appeal.- And
although it appears tfe me that it \n only, an omission, the not mentioning cap. 99
C. S. C, I cannot go twyond the Statute. The right of appeal is a quaUfied
right, whioh'oannot arise by implication, or exist without express enactment, nor
<5an it be extended by equitable oon8truotion.~Ac/fcin«o»^« Guide to the Quarter
Setsiont^ by Tulfuurd, pp. 614, 898.

I am, therefore, under the necessity of declaring that this Court has no juris-

.^iction in this case, and therefore that the appeal must be dismissed, and the
record be remitted to the Court below. Having no jurisdiction at all in tL«
matter, I oannot awiu-d costs. n

G, IT. jSwfosf, for appellant.

J. S. Sanborn, Q. C, for respondent,

(a. H. B.)

Appeal dismissed.
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SHEIIBROOKE, FEBRUARV, 1872. - "

•

jtl^
' C'"^<'n» Ramsay, A. J. 1

LimUui, B.law/onl et nL, Petitioners, a,ul The Hop. J. O. mel-knlt «/.,
'

. .

' Respondents.
"

*. That, in order ta »tK»w th«t municipal Uxeti are dua it U nnt ...««•„„. .

•iM9*«ry to .how that the oollwlloii roll of the munlolimliu wJ m^H^' 'TV If'"

S- ThM.Bpion a, wntestedclfBtlott of municipal counclllorii i'.««..i„«.vr . ^

made In rtv-pojl-boofc ^ ^ *''^*"' ""' "^ «"»'y »' objection '

'E^SKuSS ''•e ---'«•» -"o^ *"« «-P- Of bribery „«,d b, end..

declared eleeted in consequepce of that e^r tt,rri.JkfJ fJ "'''•^'!?" ''«' "«*

c.ndld.,.*.oactu»U,reoeil tbernHforiS^^f*;:S,triL^^^^^ ""' "^^
-v

rt ^fi.l''° iS'^tl
***''""''^'P"> co»»oi"or8 for the town of Sherlwooke. held on

Hon J. O. Robertson *ad R. D. MorkiU_to whom no opposition was oft,,;*! at
'

the time, and .against whom no candidate, were propo»^d_and Q H Borla«
J^A^Arobambault., J. Campbell, J. P«.oourt and J. Harkness, In oppositions^

anJt? f,T*' ?^*u^ *^ P'""**" ** *•*" '''""'»" '^«°1'««<^ Messr*. RobertiK.D

aLl^° M r , 'A?**
"°-n"».»««Iy, and a poll hating been demanded

aprfnirt Messrs Borlase Ar^<iai«ba«it, Campbell, Precourt and Harkness,the
eleetwn proceeded and resulted in th^ return of Messrs. Beckett. Borkae
^ArAambaalt, Campbell and Preconrt

^rwae,

V'

in

^i^

H\ m

^^V° n««»^r; presented ta the Circuit Cbmi a petition

«-fc. •;
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A

c'ri^JF

ir^S n r"**"
^'*'"'* ^'^'^ "'^ *''° MuniclpiU CoJo, in oonte«t«tian- of the election o

/lobJruonoui. *»«''•"• K"'>«'-t«on, Morklll, 6orl^, Aioliambault, Ciiii.pk-U and Prcoourf:

l\ F'>'ch: tUfy niiogcd in substance :— \
"

1. That the nomination of ^)1 the candidates whoso .lection is eomploined of
,

was Uiogal, inasniuoh as they wore all proposed pnd Htcondod by Wrixht, Uham-
borlin and Oliver Cameron, neither of whom wpiu duly qualified municipal
electors at tho time of Such uomjiuition, beim? both indebted to the town of
Shcrbrooke for municipal and hcIiooI taxes, and that tho nomination and elcotioa
of said oandidutcii. was, tficr^foto, null. '

2. That the candidates -.Kabcrtson and Morkill wore declared to botanan-

^ ,
imously elected before tho ex|)iration o^e hour after the opening of tho

,

meeting at which the election to<*k pla^'thift a feeling of opposition to tljo elec-

tiojj of Boid Robertson ond Mofkill existed amongst a large mimbcr of electors .

ofUe municipality, who iritondcjd to propose Candidates in opposition 1& thjp;
but wcrcj prevented from doing so in con8e«|uence of such premature dcokration
of election, which declaration w«» therujbre illegal, buII and void.

'

3. That a large number of tho votoa polled for thq candidotes Borluse,

Archanibault, Campbell and Precourt, were iilfgal and null, such votes having
been given byfper»ons wlw) warp di»«(ualified flrom voting, as not having paid their

taxes, or from other causes ; and ascpai'ate list of the alleged bod votes polled for

each of the above candidaijjp-fs given by the peti|ioner8, who allegctd that the

majority of good votes *aS actually given in favor of the other candidate pro-

posed, namely, Cabana, I-ves, Dussault and Griffith.

4. That bribery and corruption were employed at the eleotibn, and that •
large number of the votes reeorded iu favor of tti'e said candidates, Borlase,

Archanibault.sUampbell aud Precourt, were obtained by means of bribery and <
•corruption^

'

{\. That the Rresidingr officer and poll-clerk employed n^ the ele«tioa*oted
with pfirtiality and in a purtiian manner in favor of the oandidatea petitioned

against.'
" "/"'-''

•^ 6.U That, upon iheface of the po}l-book an irror appeared, by which the can-

didate Griffith was credited with ten votes fes^han he kclually received, the oon^' .

sequence ot which was to change the result of the election as between the

'candidates Griffith -and Prmurt, the latter appearing by tho return of the

presid^ officer to have a majority (rf one over said-Griffith, whereas it ahould
have impeared that Griffith had a majority of nine over Ptecqart.

Thepetitioners prayed that the election of all the councilors petitioned against

be set aside ; that the candidates Cabana, Ives, Dussault and Griffith, be declared

to hare b«en duly electedj; Mid that a new election be ordered to fill such .places

as should, in the opinion of the Court, have been left vacant.

r The ^spondmta appeared separately, and moTed &r the lejootioii «ff xthe
"- • petition on the foUowiog grounds :— ' /, ^_^. ' -

l", i_^_JBeeaa8e the petitionera by their petition seek to set aside and annul the eld^l
tfeo of six municipal coundllors who have been appointed as such eoune^ors of

ft .the local municipality of Sherbrooke ; and the grodnds urged by the said peti-

•
[ tioners in support of their petition are separate, distinct and different, as to each

, . .
j'

'

•

. ' '
'

".
'

'

'

». ..aw

4"n "v^^ o
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' >»

i« I i n n';

m
^ophP ^danoUIOr.,,hoi» appointment « contested, «od .re not o«mm6n td theL.wfcrd.»V.
whtolo oftho rcspondonta, nad the Talidity of the deotlon of all of the re«K)fi-n,o ..""n" j o

'. deftt8'connot bo li^^y tried or contested by the same petJUon, and the ronpon-
'*"'^'**""*'*

ilent* ttro,iIlegnlj^incd with each Other in said petition. ' '

" lli'Ottu«J the requwiftKnumber of municipal oleotors hate not taken part U ' '

the «iid pcCition, which seclcj, to set aside and have annulled the appointment ' '
.

,
ind election of six municipal councillors.

Hecauje the;bond .of s«curi^ for costs put in by the p«iti4«er.(Articles 352. V
'

" ^.
353,' of Municipal Code) » wholly irregular, Illegal and id«»ffioient, and daus*; ' "

"^

the said bond of-security is only for the sum of $200, and tho sunJties ^ncn-
' '-^

^

tioned ,n the bond have only jufitiaed'as to their sufficiency to theeftent'df 0200
'

T^

'

and «o more; «nd the said security i,( wholly insufileiant io meet the cipense'lof
"

•

,

the scparote contestations which must necessarily bo"raig«d upon laid pernio^ "
Alter, hearing the partie? upon ^hcse motioBs, an^ ^b^jrutipn, the ftJliuwing

judgment was rendered :

—

'

„ >
'. *

^
^Kaiusay,JV. J.-Tliis is potlUon to set aside'the election of six of the ooini-"

. oillors elected at the recent election hold^on the 8rti-*nd 9th of lost month r6
wit Joseph 0. Robertson, Richard .D. ^Jorkill, George H. Borlase, Joseph A. ' •

Archambault, John Campbell and John Precoiirt, and to declare t^ fee,.elected in
"

the room.a„d ^tead of four of them John Griffith. Wm./B. Ives, Na^lcon T.^'
- . '*,

Dassault and Hubert C. Cabana, and fhat a now eleetijn be ordered for tho'. „ ;. - .
"

vacant places of councillor."
/

Thi*rp/o^ediDg is taken under tjj^^authority of ArtiJes 346 iind*348 of the - ^.'
Municipal Code. , ] t.\ .

'

, '^V^'"
*^^^

^!!!!1'^^
^^ contestation may be classed under fi/e h^ads! " '

,"
,

^"* g'.*|j|7-Tbnt ^I'e ""Over and 8econdert)f eac^of the councillors whose
election i#f(|»jcsled were not theuisclves. electors entitled to vote.

'

2nd gvund:—That before there was any oppositioh tb two of them, to wit, of
Mr. Robertson and Mr. Morkill, and before the expiration of one hour from tho
Qpejiing of the meeting, the presiding officer dcclJed the sqjd two gentlemen to'

'

be elected^s councillors.
'

/ '*

.

'
3rd ground.-That the candidature of the ot)4r four, to wit, Messrs: Borlase

Archambault, Campbell and Trecourt. was supported by illegal votes, either by
' -'

reason of iBdcbtedness ,t9 the corporation, or by absence of sufficient auali.
ncation. " v ;x K " <*

/ 4th ground.—Bribery and corruption. / ' ' • V

5th ground.-That the poll-book is incorrectly added, and that on tho face of '

It, there is ««ppariBnt liiajority for Mr. Griffith aver Mr. Precourt
" "

. '^

,|t isjurther alleged tU 'all these irregularities were protnoted by t^ par/
tlul^y^f the presidingtoffieer and <^f the polMerk who had been appoi^d bf -

the infuence of- the <Jouncillors whose election is attacked. '< •

'

.
Tbcsixcomicillors whose election is this attacked have appeared separately. -^-—^-^

'^MWy°" ^'"'^ •* '""^i"'*^ ''q«°t the petition. The grounds of these mot,.n;».-
" v.

ohmi^ir r,e m subffltatioe. They are: .

'

^^

^ -

•*"* ***« "» ^g«»Popdents have been impro^ly joiaed in tfc pctitioa ' J^-.

m

%i

^^A

>?>^

ne sixjpec^i

fojltfoB tg
i Tf!

" *^"" *** '" "'''^" ^''" ""'"'*^*' "^ °*^'^'" ^o"rtcillo;8 for an

V-T
-i-A-
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ind ' OfcjtOtioB Of 0||t|fek»^

KuUw^ost •!. P®''^'''" ""'* #iWfiiiJ8 ttockinffS(iaob'couric>llor iinliviauiilly, and (kftt pan of

-

thd groundu attach to oo« or other o\ tlio rcBpond.mU. but not to all. V
Soioiid.—Thit iliere arc only fl vo^olwtori. pi.tllbi.«rs, and that It ro.,uii4i the*

concurrence of five cleoUirH to attaok an electiyh hykmh u potHic.u. •

Third.—That thoMcurity bond is iimuflicieiit, baing only thoV'ourity rcciuired
for tho con testation of tho election of single counciifcr. '

'

^

It ia-ttt onoo evident thjifc tho three groundu of thta motion are all inoludod in
the flftt, qnd that in reality the second and third arc only illuntrutionH of the
Inconvenience that might ari«o from allowing the joinder of two or more coun-
dlbri m a proceeding of thl« sort. ^. ^In support of this motion it is urged that the temis of tho law (Bt. 34(1
M. C.) indicates tbtit the petition inust bo again»t only one councillor, for the
mngular number la .there used, "any appointmont of oounoillor mads by the
electors may bo •ontoptod," &e. ft i. further siiid that it would bo mnnifqstiy
unjust to involve, fo^in8tance, Mr. Robertson and Mr. Morkill, in tiie litigation

«8 to tho|Ilcged illegal votes given to their colleagues when they were elected by
ncelanialion

;
that by the accident of their election at the same Umo they hive

not incurred a joint responnibility to answer the petitioners, a bit more, sai^l one
of the learned eoHnsel,,Hhan two men debtors of the samc.party on two different
promissory. notes because the debtors lived in the same house. ItVwus also argm«l
by ttnal..gy that there could bo no such joinder,-\hat two sittiL members of
1 arhamcnt could not be petitioned against in the same petition; that two indi-
viduals could not bo called to account .for different things byrtho sdme -prertA
jgativo writ. •

--r-^
'

'

In flu^rt of the petition it was argued thatlfho^ord councillor in Art. 346
M. C. did not in the loijst indicate that a petition 'Would only bo ugainst each
councillor separately

; th«t th« Ibrm of the ?entei4 'showed that this was not
the intention, and that, besides-; by the int»rpretat!«>n acts the singular number
includes thq plural. Reference was also made to Arts. 341), 350 and 34Jl,'a8
indicating that the petition nii-lit bo against several. . On the part of the peti-
tioners It was furthoMirgcd, that ihey. were joined on the same principle th»t
parties liable for a tort were joined. t|),at at all events some of tho grounds of thi)

.petition were common,to them all, ond that a pctitioti agaiust all t^ objected
to wa^the only way tho candidate, wrongfully excluded, could go#8 seat -with-
out being exposed to making as many petitions as tlibic were councillors, because
tho candidate was not the opponent of a particular •otherrandidate. , :,

The argument drawn from the wording of- Article 34C, ia supoort of "tljo

motions appears to wo to be very unsatisfactory. " Any appointment of coun-
cillor," done into ordinary English, is "tho appointment of any coitncillor,"

-

&c. This do(fs noi nece8.wily imply that th« contestation of tho apftoinflnent"
of caoh councillor shall bo separate. On looking at Hie old law und^r the

^

C. S. L^., Clip. 24, sect. 34 § 2, we find the expressioa to be " Eve«y su^ "

cleotic^,
'
ic, that is, " each, one of all such elections,;' and yet -if we Iflok ot

§ 1, wo shall see that it was evidently contemplated tl^atra contestation might bo .

of all, or f one or more of the councillors of,p local municipality.
, Xgafn, & .

<
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'

f'^pliHf o.>u,„IlU, for «„>« ,h^ on* p«,r«.n ooald „«t h«vo . righVii '

t' J^ff^^'^^^ #"«r.»lly. th« wordi«jrjK..|ng xmHn^t m wliloh it Ii uMd in Art. 840. .

5 -^ »

Mny»,« copy of <4« i*4ltloti i*rom<l up«HMu,Hjillor
Uhc cottnci».w») whoiiw n|jpoiiitit»0nt is ^mB^li^ «p1i«i»* It l»|», "'If M<- j,,Jgmo„t annullthe olootioo
.- or j«^«,*.yW,«i V A^. A iiinglaJtt^«,o«t may thctt

fcan Que cleetJon.
,

'

,

j "•»»

-««iuiwu.
-,.,'''"**,"**^"" '"'"PPoawjjobsrfMr that the law <jm.tompI«tc« tho

Hoined m th. pet ,ion who«. the ground of ol.jootion in the Bamo n^t I",
'^

.,
A.a„ d „,trat.on of ,,h«t Kunde^tand m. nnL of tho rc«^n It X'

- ;:I;?;"7T'""r''''""'* ^ P™f«^'y J"'»^ »^ »•'« P^^'ion were of

"

n.1 ties had_ bc«n njglcctorf. and «, mmh ««cmH to be " «dmitt«d in tho o.iae ofValiccr ot al v.. Ilolterft.on ot ul., divided in thin Court in I860. It TjlJu
tho form of the proeced.n^dwas attacked by an exooption setting up a variotv of!?ound«. the m.« oindar of. .he H.poude..t, waa not' rai.^.!. Or, poriZ /von

..
".ore than oAe n.)«ht>o joined when two or n.oro councillort had ioTnJi

3

,.
rupt pra«ticc« to i^t9 their election.

" *^ ''

Thi. anawer i»,^y^„h,ulatod roBustaro .be proposition that no eonoluMv^'
.
"^"t c.« be. i^mtn the Wo^llng of the atltute. I eannotZZT

pct.Upirrm«« can J adopt the tnorc extreme proposition of one of the coun«,!or the pet...onor. that tho responden.a could not sever: I don't SihltZl
practical .nconvcnieneo should necessarily have arisen if Mr. Griffith leaving th!

Oriffi ? S^^" ^. "^P*^""'^ ''J: »'•« «"ff™g«« °f »he electors
; and what Mr! .Gnfflth coura^oV hiinself, any five electors could have done for him iX

bv di^ 7^ ll •J-^^'^yr^
"rge different pleas, they may be represented

df^T '^""LfZ^"' '^' ''^^' ^ ^^"
'•-f "«* -«« "fro™ «nisoinden/ktbecaoye^d^ndant may have a defence peculiar to Khnself, or a desire t<t

]J6eh.sdif^e^n.a different light before the Court. .The separate triaT VynalW. which is often described as the prisoners severing inl^^^'

meanord^dep^ded cnt re v on thn ricKt «^ „ x . .. -..» '

*?Sr

.ii: 1
f

'iiliii
'1^ iLJl

ri 1I

V

K .me«.orS;dopMed ratircl, on the righl lo pcromptorjr ohallen- UHttv tt

wuld nnt haya gapuutu tr it* H.wu i.l uhwa.^ i, xl-^-t-i.- —- . - .^g^

/

^«t

11

; »'

4 >|i

.*'

^'. i

=»<epMj^ *r.„l8 ihey coul(i mdtln |eifWn^ and on^^^K^
I

''. J
'• ' i ..11

,:*..--.|v.



w
"*!-

-

.'
• y.

•-"

» *' "'^-
-..

' I:

-*'
!

i



^v

''p^^llpw!'

n» f

-i/,,

J < !'

%

li *^»

ii^^

99

''
1

.
'

: 1

t

•
' - .' t

.

I*'

. -' > ' «

«

1

V

.

> •'.,7- '; * '

.

v"

"



Vf

t

G*

IMAGE EVALUATION
TEST TARGET (MT-3)

r.o

1.1

11.25

^•128 |2.5
m ^" Malimm
-'" MIA

2.2

u 1^

FholDgrophte
_,Sdeticesi

Corporation
*

MS^

\
\\

23 WEST MAIN STRCET

WEBSTER, N.Y. 14S80

(716)872-4503

i.-^^
'^

"du.'^



t<^.:^

.X-^

\

5^'

/

I -i

<>

/

I
"^

;X'

'^

1

»/



178 CIRCUIT COyRT^Jl8t2,
-y^.

LAwlbrd et «i., nqt;^ilty and the other autrefois acquit or oonviot or tt pardon. Or one might
ThB Hon. Jro. plead guilty and the other not guilty. . I presume, in this case, the learned

; counsel would not have denied to any one of the responddnts the right singly to

confess judgment. / /
•

Nor do I see that the illustration of a <or< helps us out of the" difficulty. A
joint tort, like a joint contrnct/givcs rise to a joint obligation, and consequently

two persons who have combined to diet a common wrong may be joined as defen-

dants in^the same actioni It is scarcely denied by the respondents if this

wore a petition accusing tnem of having combined to make a bad election for.the

purpose of causing themselves to be elected to the exclusion of the petitioners,

that the respondents would have been properly joined in^the pfetnion'; or, if the

petition had been in favor of one of the e^luded candidates, complaining of

injury hf the joint action of all, the respondents, that, in that ease also,' they

\roatd have been properly joined in the ^tition
j but the real difficulty here is, /

thit it is said that five separate rights are attempted to be tried on one petitiot^

ais against six separate persons, and that many, if not all the grounds of the peti-

tion, are individual to eacli respondent. Thus, for instance, the want of quality

of the mover and seconder of Mr. Robertson has nothing whatever to do/with

the Want of quality of the mever and seconder of Mr. Precourt, although, in

fact, the same persons moved and seconded' all. As an illustration of the arga-

~ '::teent of respondents, it is as though you were to sue six men in the sai^e action

for one trespass against A, anjothcr against B, another against C^and another

against \),—nay, more, for the separate trespass of each against the fouil*'

plaintiffs. I

It is undoubtedly the general principle that courts will not takd cognizpce of

distinct and separate claims or liabilities of different persons in 6ne suit, though

standing in the same relative positions. 1 Chitty on PI., p. 44, and Kenyoo,

C J., in Birkley and others vs. Presgrave, 1 East, p. 226. But it does not

appear that this principle is applicable to matters of elections. In the contesta-

tion of the Montreal election separate petitions, it is true, were presented by

the same electors against the returb of two candidates ; but in .thd Carlow

County election the petition was directed againt the election and return of the

two sitting members, and so far from the grounds of contestation being common

to the two candidates, one ground against one of the sitting^ members, Mr.

Raphael, was that he was an alien. Knapp & Oml^lbE'e eti^tio.n ^oases, p. 4^1^"'

If, again, we turn to the cases of quo warranto iisrormations, iised to test the,

~ legality of elections, we fine} that one qno warrantq may be granted for distinct

offices. Cole on Cr. Informations, p. 188. Wfr^ext come to the precise case.

Cole, p.. 143. Also 76., -p. 187/ But it miy be said tthat.tbie decision is under

a peculiar Statute, totally different from t)iat under which this proceeding is

. taken. By referring to Symn/ers' case, where one information was fyled against

fiiz different persons for usurping three different offices, we find the whole ques-

tion reasoned out, and what was decided.

Lord Mansfield said : /
- -m •

., "As to the other part of this objection, that this is.an information against

different persons, the answer is, that the Act of Parliament gives ft discretionary



Gmdiai:coyRT^ 1872. iflh

oisecase.

,.^

pow^ to the court to grant one or niftre informations,' aooording to the nature
^-'^^Jj^*'

•••»

and oiMumstances of the case: and tp suppose extravagant oases, or that theTtw^i^j^xo.

<y)urt would be absurd enough to join two franohises in different corporations,

is t^^ suppose a casexhut cannot exist. The legislature trusts the court with the

discretion of joining them; and upon an application for leave, the court goes -i

into the mature 'of the question to bo tried. ' In this case, nptliing oo^ld be more

proper than to join the several defendants and the respective franchises they '\

claim, which are three. The right of eleotion is exactly the sumo, the ({uestion .

^ is this same, and the ovidicnce the same.

"

'^- /

I think it is impossible to fail to perceive, after reading this judgment of I^rd
^

Mansfield, how manifestly the Icgisltttion in this country, with which we are now /

dealing, has been influenced by the legislation in England and Ireland, and the ^/

jurisprudence upon it. Can it be questioned if this were an information in

the nature of a 2uo warranto that this Court could fail to' recognize the autho-.

rity of the Statute of Anne ? It seems to me impossible to doubt that prero-

gative writs were introduced at the cession of the oountt'y, as they stood then as

part of the public law of the realm, independently of the consideration of all

special legislation on the subject jioce. But if any doubt did exist, surely it was

dissipated by the 12 Vic, cap. 41. That Act, if not absolutely declaratory in

its tbrm, is at all events of a declaratory character. It is intituled " An Act to

define, &o.," and in the preamble it takes^the «xi8tence of the prerogative writs

for granted. It further provides an easy and expedjit|ous mode of proceeding

before the Courts in Lower Canada, in matters relating to writs of prerogatpe

and other writs. This is the hi&torical source of the procedure prescribed in

the M, Ci and adopted in this case, and we- may therjeforo say that a petition to

the Circuit Court, such as that nowlbefore this Court, is to all intents and pur-

poses a proceeding in the nature of a quo warranto. As the Statute of Anne

gave the Court a discretion to grant leave to exhibit one information in the

nature of a quo warranto to try the severaLrights of divers persons to certain

offices and iranchises Whenever they may properly be determined by one infor-

mation, so does our Statute require that the Court shall hear the parties onr the

merits of the petition before ordering proof. Art. 355. Nor do I conceive that

this StatuteDf Anne is a violation of general principles. The electors have a

right^tTinsist that all intruders shall be expelled, and that all the rightfully

Bted shall be permitted to act. There is, therefore, a unity ia;lheir right to

which the petitioners are entitled, and which they qiay perhaps have ao interest

tomaintain. Taking this view of the question on general principles,, looking at

the wording of the M. C, espccia^y of Arts. 349, 350 and ^^«i#Kth the light

thrown on the meaning of thcs^ articles by the history of their derivation from

the English law as it stood in the 12th Victoria, I am forcibly led io the coti-

dusioa that there is no misjoinder of the respondents in the petition, and that

tne Municipal Code expressly sanctions suck joinder, at all events'if the alleged

usurpations arise out of the same election. *
'

It is scarcely necessary to add that, being of opinion that one' petition is suffi-

cient, only one bond is required and fl:v9 petitioners. / Y

The motions are, therefore, dismissejl^with costs. ..

< M

-: V
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»>

i

i.wfbra^„
,,., The rospondcntH then fyl««l answers id wHting to th^ potidoh 'the fir«ttT

. ««^"--L:^s:r
^' ^ '^'"""^^

i;^
"•''"^ ^^^ 4ea that':;: StS: !^';^

1. Because the cicotion of all the rogpondonts was attacked by one pct^the grounds of contestation as to each being separate and different.
'

-. Because the alleged fact tftat W. Chamberlin ay,d 0. Cameron, at the timebey proposed and nominated the said candidates for the office ;f munic pacouncdior a the meeting of municipal electors mentioned in the petition were

cipal and school taxes, is not a defect or irregularity which in any Wanner affectedthe eiectp and „o substantial injustice, or injustice of any kind, oould follow^---h fact on.,es being due by said C^^^^^^
. »• not alleged .„ the petition that such non-j,^ment of taxes in any way afiee^ed the election or operated any injustice whatever.

.

J' j ««.^

3. Because the election of the said Robertson )lnd MorkiU was unanimous
and no candidates were proposed in opposition to them and no poll wasdemanded
against them, an^ the alleg^ fuot of non-payment of taxes by said^Ghamberlin.and Cameron ,s immatenal>nd irrekvant; and because it does noTapW tha"the nommation^of the saidMwofrespondents made by said ChamSin W.dCameron wa, objected to or called in question by any person,' but that suchnom,„at.on was accepted and acquiesced in by the presiding officer and the dec-
ors present at said meeting- and it does not appear that any poU^ainst^aid
Robertson and 3IorkUl was at any time demanded, nor that a polTwropened or

ZJ ''"'T
"' ""^ '""' P""'"'""' '' '^' ^'^P''"^'^ «f o-^ »'Our fL theopening of the meeting. •

.
.

"•" ^wo

4. Because it is not alleged and does not am,ear that the nomination of the#a.d rcsp«dents Borlase. ArchambauU and Ca^U was objected to or called-in question by any person whatever, but, 6n tlie contrary, it appear* that buclI
nomination was accepted and acquiesced in by the presiding officer and^elector .present A the said meeting, and that a poll was demanded and grant^
against s;iid respondents. ** ^

-

5. Because the said petitioners arc not entitled or permitted by law to demand

U^ o'rTffi"'
"'

'r".r'"
^"'' "* '''^ «•? ^"''^' "' *« -4l«re into the

legality or sufficiency of the votes polled thereat, and .because theloly groundsupon which the election of any said candidates can be contested are ^violenbe,
cor-ruption. fraud, or incapacity or non-observance of necessary formalities '*

aJbecause It was not contemplated by the Legislature that.a municipal electionshould be contested on the ground of supposed illegal voting, and this Court isnot em^wered to enter into the scrutiny demanded, and because a penalty oJ
Illegal voting is provided by law, and also a means of testing the validitV of vote*by compelling each voter to make oath as to his qualifications

^

_
6. Because it is not alleged an^* does not appear by the petition that any of

the votes of the electors whoyoted for the said respondents, Borlase. Aroham-
bai^t and Campbell, were challenged or objected to by any person whitever.nor

u^ll "??"? *? "^^ '"''^' "' "°y **^ *•'«»• ''«» ""d* or entered in the
poll-book of the election, and because the votes so received and recorded without
objection cannot now be objected to or scrutinized. ,.'

^ *

Kft:
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^ 7. Beioauae it b not alleged, and does not appear by the petition, that the lAwford tt al.,

respondejita committed any aot8 of bribery and corruption, or that the said eloo- The Hon. j. o.

tion was in any way influenced by bribery or corruption, or that any influence,

bribery or corruption was resorted to by the respondents, and because the sup-

posed bribery and corruption alleged in the petition is not sufficiently stated to

enable the potUionors to have the election set aside, and the allegations with

expect to such bribery and corruption arc vague and insuffi(Heiit} ..

OKBeoause the allegations as to' the supposed partiality displayed at the.eleo- -

tion by^e presiding officer and poll-olerk,-are altogether vague aa^ insufficient,

and it doeii^not appear by the petition in what way such partiality or influence

was exerted, x,^ , '

The respondmirjlso fyled answers in fact, by which they alleged that the

nomination of all the respondents, and the election of said Robertson and

Morkill were aoquiesceoHn by all the persons present at the meeting, amongst

whom were the petitioners, and no objection to such nomination or election was .

•'' .

made at the time. That if any ^u^ination of candidates could be declared void

in consequence of non-payment ottues by the electors who made the nomi-

nation, then, that certain of the candidates supported by the petitioner8%ere

ill^ally nominated, that is, by persons who^were indebted for taxes. That if a

scrutiny of votes, could l^ally be had, the re^pmidents alleged ^hat a larger

number of persons disqualified from voting by reason of nonpayment of taxes

and otherwise, had voted for the candidates supported bytho petitioners than

for the respondents. That the charges of bribery, &o./^aiade against the.

respondents, were untrue and unfounded, but that large sums^ef money had

been expended by the petitioners and the candidates'^hom they supported, and

other friend^and supporters of said candidates, in bribing and corntpHng

electors and in purchasing votes in order to secure their deotion. That to

respondents, against whom a poll was demanded, were Actually elected by a Jarge

majority of good votes. »^
.'

The arguments and authorities urged in support of the demurrer sufficiently

appear ih the judgment thereon.

RAMSAYjfeA. J.—With leave of the Court respondents Sled answers in writ-

ing to this petition, by which answers five of them contest tjie sufficiency in law

of the allegations of the petition.
,

''

The^r«^ ground of demurrer urged by respondents has already been disposed

of on the motions dismissed on' Monday.

The second ground is also common to all fiye petitioners. It is, that the

mover and seconder not having paid their municipal taxeSj is not a material

objection to the election itself, and that it was necessary for the petitioners to allege >^

not only the irregularity, but that it had operated substantiallnjustice.

-

In support of this ground of demurrer, respondents refer to cap. 24, C.S.L.C.,
,

sec. 34,: § 7; also to Art. 16 M. C. It is unnecessary to example the dispo-

sition of qap. 24 C. S. L. C., which has been cited, as it appears to. me to be

supers^ed by Art. 16 M. C, which expressly provides for the partiou^lar matter •

^of the paragraph cited. Art. 16 M. C. is in these words: " No objeotion:founded
_^!,^^

-upon form, or upon the omission of any formality even imperative, caa'i&«H01iwd

. ,
f'l

I",

m

>^' A'
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tax^y an othorw.e,„a.ified.otor render null hU^^^^^^^^^^
Art. .91 M. C. enumerates the conditions each person must possess to consti

•

tuto lum a iriun cba oloolop \rt qno »„i .

iwMesB ro consti-

receive and nrnJ!; j-^ . .

"'^ empowers the presiding officer to

dat a w U „rl
'""^^^^^

date a«^ U as the names and surnames of his mover and seconder, must bo
'

i Zdedt ir'". »/" *'' "-'""'^"^ *'•"*' '^^'''-S'* «» t''^ cond tTons aSneluded .„ one and the same article, the absence of one may be more fatal th"n

Itrilr^^^^^^^ ^•'^-y'^e-tutthethingtobesho^nisZ
tuUure to pay taxes belongs to the minor sort. Perhaps the failure" of he officer

under th« AF P T """' ^"'^ «*™« "'•S"'"^"* ^^^ such „ distinctfonunder the M C. m.ght perhaps be drawn from the form of the oath which«.akcs no sp:e,al mention of the name b.i„g on the valuation roU BuU r^

"^i^Zl^J^' "J^^'JlT'-^-^- ^ Q- «•' P- 11' ** '«« he'd that

didafe for town
^ 7'^ "

'^if'''''*
^*" ^"^«' '""^ P«"«" »°P''««t-g « can-

.

d dafe for town councilor must^e entitled to vote for the particular ward for'wh.ch he^onnnates, and if he be entitled to Vote only fo' another ^ard hisno.n.na .on „„d the election of the candidate ire void.' ' This cal ap^t ^

>.l: :t:'Xd:"^'''.""' ' -"-^^ ^•--^'^ '•"•^^•^---^^^
' -„Jo'!

''"•''

°T"^ "' *•:."' *^"'' ^'" acquiescence on the part of the petitioners
^

as to any .rregulanty ,n the nomination. I do%ot see that this can be decided
_

on demurrer, unless it be that the acjuiesc, nee consisted in detnanding a j^ I

and ti.rV
';.""•'*•'''"' ^'^ "^" ''•^ of.deLnding a ^1. taken alone

til in" 7 ' ' T^t^''' ""' ^"'^^™^^ -^'' »» acquiel;ce. Besideshe e IS no allegation that lh# petitioners demanded a poll, or that they knewthat the mover and seconders were not electors. A cor^rator is presumr^know the contents 0? his charter, and the law arising thc^iVom- Beg vs Tre

tU7' t V' ''r^'
' ^"^*' 213. and Re, vs. Smith, Tt. B., m.The /o«r^A ground ,s, that there is no means of having a so^tiny of votes

corruption, fraud, incapacity, or non-observanee of the necessary formalities.

„Jhr/"" '"! '' °"> '"^ "^ ""''"S at the conclusion as to what vote*

indicated m the Statute, g^u' ve«. la Jin veut les moyen.. Tl^re^pZe^ werl
1 / .i

\

/ :

^^'1'
.?.,•**-
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BO sentiblo of this that tl^oy oniloaTorod to liuiit incapacity to thg incapacity of ^wford et «i.,

the oandidato. I boo no authority for that ; but, putting incapacity aside, how is '"o Ron. J. o.

the oorruptibn of the voter, the fraudulent vote, to bo established except by
oiaminiDg the votes objected to, vote by vote, which is a scrutiny. /

,.
The fifth ppround is, thot it is not uilogod that any of the votes given for tho.

respondents Borluse, Arcliambault and Campbell, Were objected to, or that the
parties were sworn.

The words " sworn," " refused," and " objected to," directed to be recorded
in the poli-boolc (Art. 319 M. C.) are borrowed from our legislation an to par.
liamentary elections. It-is' not difficult to see thq use of the entries "sworn" ^

. and " refused," but what isthe use of the entry " objected to," unless it be thdt
"^

it is only those " objected to" at the time, and so noted, that Can bo rejected on
a scrutiny ? It is not easy to answer this question stttisfatttgrily ; but certainly
the law nowhere says that a bad vote not objected to at the time it is recorded
shall count as a good vote, and I am not aware that the lists of voters objected ^
to, handed in to tho committee appointed to try a controverted election, are con-
fined to an enumeration of the names of those objected to on the poll-book. Nor
.would it bo reasonable to 'establish such a rule, for tho objection to an illegal
vote may not bo known to the petitioner, or he might not be present. It would
Burely be too-much to presume that every voter was present at the recording of /'

the vote>of, every other voter during two days' polling.

°
*

The_«»a!/A ground is, that it is not alleged -that the respondents did themselves
commit any acts of bribery, or that the election was influenced by brrbery.
On the argument of this ground of demurrer respondents said that at common

law bribery at an election was not an offence at all, and that there was ho penalty
'

^attached to bribery at an election ; that the penalty of unseating a member con-
victed of bribery, and striking off the vote of the elector bribed, no matter by

/whom bribed, is a statutory' proviijion ; and that in oases to which no ^uch statute
'

18 applicable, no such penalty or inconvenience attaches. It was further argue^
that the offence of bribery was only the bribery of officers of justice or otherH to
do a wrong thing, and not the mere offering of money to a person to do that '

which he had a full right to <% In support of this pretension, a case of Wood
and Hearn,« L. C, »., J). 332; is quoted. What Chief Justice Meredith said
in that case was, "that under the English common law there were no authorities
which would justify him in declaring the election of a city councillor null for
bribery. Such being the case," he added, " and our statute law being silent on
the subject, I think I ought not to do so, for I cannot pronounce a disqualifi.
cation which the law has not pronounced." And again, " I cannot hold that
bribery in municipal elections has the effect of annulling the votet of the per-
sont bribed, and ot disqualifying the person by xohom they mere bribed:' The
Chief Justice did not say that bribery ^m no. offence at common law. On tho
contrary, he quoted PlymptonV^ 2 Ld. Baymond, 1377, quoted by the
counsel for petitioners, and als6 Woolrioh, who says that offering such a bribe is

^
the proper subject of indictment or criminal information, I have thought it
new^sary to say so much on the case of Wood and Hearn, as I was unwilling
any impression should go abroad with regard to it ealoulated WBhock the feelings

M

I

mmm
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;

'

L.wft>rd^rt iJ. or Subvert the prlnciplca of thorn who look upon bribery with disfavor. I there-

«X'fCi«!!i.
fo~ f<'P<«'t thnt it was never seriously questioned that bribery was an offence at
common low; but it was a question whether, in the absence of any BUtut>ry
provision, it annulled the' vote of tlio person receiving the bribe, and disqualiflod
the candidate offering the bribe. The law is now no longer silent, and oorrup-
tion is joined with violence and fraud, as grounds for contesting an election.

This must have a meaning, and wo can scarcely hold it to bo illegal, to all^e as
' ground for oontosting an election what the law expressly declares to be such

I

ground. But it is said that corruption is not bribery, and that if bribery is to

bo proved it was, at all events, necessary t^ use the two words. I cannot agreo
with the respondents on this point. To corrupt is not necessarily to bribe, but
to bribe is to corrupt, and therefore, by the use of the word of the code, corrup-

tion, their .allegation in that respect is sufficient. But in addition to this, the
words bribery and corruption are both used together in the petition. With regard
to the two^other points raised by this ground, namejy, that the respondents are

not aboused of being parties to the odrruption, and that it is not alleged that the

acts of corruption affected the election, I think, these objections arc answered
by reading the petition. It is said that the respondents and their friends

obtained votes ^by means of bribery and corruption, and it is also said that a

large proportion of^he electors who recorded their votes for the five candidates,

Borlase, ArchambaulV^ampbell, Precourt, and Harknes^, were influenced to

vote for them by moncy'proniises and other corrupt practices, " employed and

used by the said five candidates last named, and their friendjs; and twenty-three

votes are indicated as having been bribed." The 8th an^ 9th grounds must
stand, because the petition is against the whole election, and it might be that the

whole election should be annulled on account of a partiiansbip 80 manifest as to

make it appear that the true sense of the electors waaenot taken. It is specially

njleged that one candidate who had the majority of totes on thiface of the poll-

book was not declared to be elected, and this was the fault of the officers, and
whether occasioned by the partiality of the officers or by inadvertence, it signifies

not. The demurrers must, therefore, be dismissed with costs.

The parties then proceeded to proof of the allegations contained in the peti-

tion and answers; and, after the examination of s«me witnesses, it was agreed
between the parties that the sorutioy of votes on both sides, the'&jl^ations and
counter all^ations as to bribery and corruption, and the allegation/of partizan-
ship on the part of the" presiding officer and poll-clerk, should i»e withdrawn.
This virtually limited the contestation to the allegations that M^rs. Robertson
and Morkill had been declared elected before the expiration ot one hour from
the opening of the meeting, and that the nominations were void in consequence
of the non-payment of taxes by the i^ties making the nomit^tions. As to the

first point the evidence was conflicting—a number of witness^/ being positive that

the declaration of election was made at about liolf-past ten/ and a largernumber
being equally positive that it was not made lilntil eleven. The written return
made by the presiding officer, however, stated ^hat the declaration was made ond
the poll opened at eleven, t. c, one hour after the commencement of the pro-

ceedings. -.' :\ ..:'"'.. ^
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Wflh ro«pcot to the non-payment of ta«o«, the petitioner, ndmittod, in the UwfoH »« rt.
coufto of the prooood.ijg., that no taxo, wore duo by W. Chnmborlin, «„d with Th^nr* j o.
rcpcct to ho alleged. iVdebtodnass of 0. Cameron, they produced and proved

""'""••"»•••'•

certain by-law. of the town of Shorbrooke lmpo«n« ta,c., and title deed, in favor
of Mr. Cameron, .howin, that he #n, the proprietor of real ctate liable to tni-
ation and alw eiamine<^ the 8ecretury-Trcn.urer, to show that hi. taxe. were
unpaid ut the time of th|o election.

At the final argumcn^ the respondent, contended that there wa. no ovidenco .

that taxe. wore ,/»« although they had been i.npo«)d by by-law , that under tho
Municipalnnd Road Aetof 18C0.ec. 69 § 9, 12& 13 itwaaa neceamiry preliminary
to the collection of municipal tax<|. that the collection roll bo made out and
deposited in tho office of the .ecrctary^rcasuror and public notice ofsuch deposit
given, calling upon all persons appearing on tho collection roll to be indebted for'
taxes to pay tlie amount within twenty day., and that, until these formalitic. havo /^ '

been obBcrved, no taxes are due or exigible and no proceedings for their collection /
could.bo adopted

;
that no proof had been adduced of the obwrvance of the.6j4

formalities. The respondents also contended that the petitioners, who were v\f^
present at tho nomination, had acquiesced in and covered any irregularity which

'

had been committca. As to this they cited the following authorities, Rox v,
Symmons, 4 T. R. 223

; Rex r«. Parry. 6 Ad. & E. 810
; Rex ... Osboume, 4

East 327
;
Rex v». Trevcncn, 2 B. & A. 339 ; Rex v». Slytho, 9 D. k R 181.

They further coutcnded that in any case tho opposing candidate could not bo
declared elected, the votes given in their favor without notice of any irregularity
in their nomination not being thrown away. Rex r^. Bridge, 1 M. &S. 76 ; Reg.
vs. Tewkesbury, L. R, 3 Q. B. 629.

|t ^^as admitted t1iat an error was apparent on tho fnco of the poll-book as
betwec(^ the candidates Griffith and Precourt, tho former being credited with ten
votes leito than ho bad actually received.

RAMAiT, A. J.
:
—By the abrmdonmcnt of allegations on both sides tho

scope of ^his case was considerably narrowcti at the argunAt, and, by the view I
feel myself compelled to take of it, its limits will be still f^her circumscribed.
The first point to which I shall advert is the alleged declaration gf election of

two of the respondents (Messrs. Robertson and Morkill) before the expiration if
one hour from the opening of the meeting. On this point a great many witnesses
were examin^ on both sides, dnd, as might be expected, the evidence is very con-
tradictory. I am not disposed to think that any of the witnesses examined hero
weio m bad faith. People in a crowded meeting very rarely agree in their
recollection as to what took place, c^en when their attention is drawn to the fact
to be remembered

;
how much greater then must be the divei^nce when they

attempt to recall circumstances which- at the time appeared to them to be of no
moment? It is very probatle that the ijresiding officer said something imme-
diately after the nominations were over about thew being no opposition to the
dection ofMessrs. Robertson and Mprkill, and that when he declaredapoll as to
rthe other five eandidates he formally glared them elected. This supposition
accords with the rule which prefers p*itiv^o negative testimony. " I did
hear,

« much more conclusive as to^Wl thing was said than "1 did noi

I.
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L««A>r4 »t «l
•III!nil ''"'i" »h««''or8V« ihould be rather diiipoMd to Mlave that thd unoppoMNl elw

S!rJrtj;i."'.i"i.
"""" "f *»"•»"• l^obortwn aiiU Morkill wan twio<|puken of by tho prMidinK
officer (hail that lU Wu bot ipokon of at all, or oilTy onoe. But it ia hardly
nocciwnry to dinoi^ the point. Although time la audh tnattora la very Important,
tho noKlfiot of it duoa not acem to be a fatal irrcKularity, unloaa, by the nenleot
aubatantial injuatloe la done. I have not beuii oblo to find much outhority on this
point, but, in Wurroa'a I'arllamontary Klootion Law, I Bnd that tho approTtd
doctrine ia thnt no olcotion ahall bo act aaido from oloainK tho poll too early, unloaa
Bomo one auffura, and ao it waa held in tho Limerick oaao (I'orry k Knopp, p.

873.) T|p coao of tho Kin^ a^ninat Oaborna (4 Kaat, 327) haa boon cited io
Bupport of thia view

;
but it in right to obaorvo that tho head note ia notsupported

by tho report. Lord Kllenborough'n roaaon for rofuainjr tooonaider tho quoation
of time waa that it wiu brought up aa a accoud t hought, and wua not the main ground
for Booking tho rule./ The potitionera, in the preaent caae, aeom to have thought
it nccc8«ary to protro tho importnnco of tho timo aa affootin^ tho roault of tho
election, for they huvo alleged in their petition that, oOor tl^o dcoluration, and
boforo the. expiration of an hour after tho opening of tho meeting, a laigo number
of clcotorB camo for tho purpoao of propowing oandidatea in o^poaition to MeaBra.
llobcrtaon and Morkill. But nothing.oan bo mor© plain tl[an the fact that no
evidence could bo produced to aupport thia allegation. Not! only were none of
thcBeelcctora produced but the proaiding officer tella uBthatko oneoame to him
to propose any oandidato in oppoaition to these gentlemen, olthough he remained
at tho poll, not only an hour, but the whole day. Wo alao have it from wit.

neases who may bo perfectly relied on, that a powerful party, to which two or
three of the petitioners belonged, tried all in their power to get candidates to

oppose Messrs. Robertson and Morkill, and, finding it impossible to succeed, they
made the best of what socmod to thftui a badj bargain and [kit tho names of these

gentlemen on their awn' party tickets.
•

The next poi«l is the validity of tho nomination of the respondents. It is said

that Oliver Cameron, who seconded their nomination, had not poid his munici-
pal taxes; that, therefore, he was not an elector, and, consequently, that the

nomination was bad, and the election of all these candidates null.

To this tho respondents answer that (1) there is no evidence that Oliver

•Cametpn's taxes were due
; (2) that this was not a ground to annul the election,

and (3) that the petitioners had acquiesced in the irregularity and covered it.

The evidence is, firsfc, the testimony ot tho secretary-tteasurei; who deposed to

fe*Jf
'' ^^^ fiwitthat on the 8th January C!ameron stood on tho collection roll as being

indebted to tho corporation in the sum of$68.40 for general purposes, and $25.65
for school purposes, and that he paid on the 12th what he owed ; second, the

corporation By-laws levying taxes. It is contended that this is not sufficient ; thot

the taxesdonot become due by the passingofthe By-law.that after that theseoretary-

treasurer must make his collection r9ll, and give public notice that it is completed
and deposited in his Office, and that all persons are to pay within twenty days
and that until these twenty dayjt, hitve plapsed the amount is not due. It was
also contendetf-^hat the presumption was that the taxes jwere paid.

I think tho*L5#apondent8,;|-ight in this, and that the taxes were not due



-w ^
•y

'

CIRCUIT COURT, 1872. 18T

the other questions which have been so fuUy and so ab,

Uoder all the drjjutnstanoes I tliink each party shoul

at the Bar.

hia own costs.

Petition dismiss^.

//aM <& H'AiV<>, for petitioners. *

W. L. Felton, Q.C., Couhael

..'<?. Zr. Borla$e, for respondents Robertson & Morkill.

Sanborn, Brook$ «fc Camirand, for respondents Boriase, Arohambault &*
Campbell.

' 2/. i7. PawMfWii, for respondent Precourt.

<O.H.B.)"
.

.\

within he m.mi.i«K of the act, until ,,ft«r publio notice wa^RiTon that the oolleo-Uwtbrdrtal..
tlon-roll w.» ooinpletod /i,,d dqH»itu,|. It i, probable that, in th« ubwnoo of the Th, it^ j. a.
coiiootion-roll, I uiiuht huvo be«n induced to preHume that what the law .)rdered

'"~'**'"'*'''

tht. leorcury-troasurer to do early in June h.« had done before the month of
Jonuary, but the ooir«etlon-roll ha* beeu pro-lucnl and it doe. not appear by It
that any publio notice, such ns in ro,,uired by law, was ever made, and tho Mwre- * -

tarytreasurer was not interro««te.l upon that point to uisko up the dettoioncy In
'

,

the evidence. It i»as «>id that in the case of Hart v.. The corporation of Clifton
I had decided that aUnoe of notice waa of do Importance. What I diii decide
was that the notice had been proved to have been given, and that by the statute
in force at the time of the sale there waa not any special form for giving notice.
Under the M. & R. Act the form of notice the aeoretarytrdasuror W|Ui obliged to
give IS laid down in the form K. K. Hadthe evidence then been confined tothe
testimony oi the secretary-treasurer, the informal collection rolj and the by laws.
I should have had no hesitation in deciding that the evidence ofOliver Cameron's
indebtedness was Insufficient

; but there remains the admission of the indebted-
ncsB of Cameron by his paying what sUwd agairtst him on 4he books. The
answer to this is, that this is hot an admission of indebtedness, and that the in-
dcbtedness may have existed on the 12th of January and not on the 8th, in the
dbKnee of any proof of the publio notice by the secretary4reasurer. The last part
of this answer appears td me to to conclusive. I cannot presume, particularl in
the absence of the certificate that the publio notice was ever giv»Jn, and CameVon'a
payment on the 12th of January at most is only an admission that he owed on
a day subsequent to the election.

Being of this opinion I must declare Messrs. Robertson. Morkill, Boriase,
Arohambault and Campbell to have been duly elected, applying the same rule of
evidence), to the alleged disqualification of Mr. Miller as an elector, as has been
applied to the disqualification of Mr. Cameron, and correcting the error in addi-
tion m the poll-book, I must declare Mr. Preoourt's election to be null and void
and Mr. Griffith to have been duly elected.

This view of the case renders it unnecessary for me to express any opinion as to

'•
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WWHUTMIIimu, ntu APRIL, MTi.

Conm t)vHKVl, J,

Ki parte Ihimnn for Ccrtiornri. ' -,

Inil. Th«Mli.. gill Uo l.lwiwe Aci U «oiwiliutlon«l.

Pea CtJHUM -Thii li on application lor a trrit of CcriioraH, to bring ud •
.•o«v,ot,«n by tl,o Dl.trlct M«^|.tr..to fi.r thi. DUrict. „t ,hi .uit of theUovcnuo Officer. u„,|.r the Fcllor claunm of tho Qaetoo .Vet, 34 Vic o 2commonly known u* tho QucIkh> I.iocnw Act.-; i

"' "

Tho affidavit of circum.lancct act. forth,' that on or 'about tho 18th ofDooombor Inat, tho applicant waa .rro-tcd at SwootiburR, In thi. DLtrlot, dnd
brought boforo the n,«trict Mn«l,tn,tp, without .ummona or warrant; that he
wa« then and thm called upon by him " to nni.wor a certain information for »
«rtain olloge.1 oflTonce In- a certain pa,K,r-writinK cAlled a declaration .ot forth

"

.
the groutcrpnrt of which i. given at length; that tho applioaAt appeared by
counsel « and objcctcl to t^e proceeding, hud and taken irr the inat'ter, and
plcnde,! not guilty to th6 cWej" that, on the 22nd of the eamo month thfl
pro^cutorput in ,uch ovidenM ho .aw fit, and closed^hl. oa.«, that the
applicant '< tlfroujjh counaol objected to nil tho procoedingrt^ad, and rofu«Ml tocnm.no any witncHC. for the defence;" that "both parUo. th|.n argued the

Tri Y7\ '
""*' ^^ '"*''' *''° """"' "• '''•''^''«. ""J »«U"«rnoJ h« court to

the 3rd of January to render judgment ; thttt, on that 4ay, upon application of
the prosecutor, tho District Magistrate " re-oponod tho whole oa.»p," and fixed
It for the lO.h of January for ovidonco goncrally,- ho, tho applicant, taking
exception to such order; that, on the 11th of January, the District JIaglstrate
cmiyictcd him of the pretended offbiwo in question, in term.* set forth in the
Dffidavit; and that the applicant holds the . D^triot Magistrate to have been .

without juri8dictlon,-an,tfhe " information or paper-writing ois declaration "

nnd the conviction, to be illegul, insufficient, null, and void,"-for tho foUawini
^reasons:

—

* "

,-^J?^le^\ ..

Istly.—Bccause "all the proceeding^ were irregulary illegal, null and Void"k
nnd the District JIagistJ-ato " acted illegally and irregularly throughdtffethe^^;
whole proceedings,"—

.

' * -

2.idly,-Becnusc n(wiffidavit or affirmation, as required, by law, was ove^made
or taken " to support tho charge,"— - " '

Srdly,—Because no summons or warrant ever issued in tho matter, as required
by law, and the conviction is not accdrdiog to law,— v.

4thly,—" Bjcamrm) offence was set forth in the informatioi). or in the said
opoviotion, in' the term, of the law in that behalf, inasmuch as they omit to
allege that the offence took place within the limits for which the .aid prosecutor
was appointed Revenue officer, and fojr ot^er reasons,"

6thly,_" Because the Act, 34 Vjjs., o. 2, of the Province of Quebdo, knowa

-V
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u iKo Qtt,b,c Ll«n« Act, un.l«r which th« fmtnt pr«M,«tlo« .wm brought, k- p^ '

!• Jjno..n.tUu.ioniJ. .n,! wu u, ma.U «„d fr«m«.l 'by tho Qaobco L«Ki.lMtt« Mrv-.^^
without .ny lulhority lo to do. ...d oonlriryto th« protbion. of tfRi Britbh
North Amarlo* A«i, 1807, wl,icb. pro.idei th.t «ll ,„««„. c,m.i„K wi.hin tho

"

«riiuin«i I.W, J„oIudH,g tho procoduro in erin.in.l D>.tt«n, .ro oioluiivol, oontftcd

'

to the I'orlianioMt of €an«da,"—
,

•
•

^
-

.
'«thlj,--B«oauw thore wu no pr.H)f, lo«.l .nd iuflUjiontr m«d,» bofore tho Mid

.
Dl.triot Migi.trato, to oupport th« .llogution. of tho uid ptpor-writtng or did.-

'

,

ration, or loiMp,K,rt tho cnviolion rondorod by thO oaia Di«triot MoKittrate, tnd
coD««|juontly justice hw not boon done, and said oonviction wa« ^ronly ir-wgular

"
.

.•nd illci^I,"—and .

« •-/ a -» <

7thIy,~nooa«io tho oonTfotion oondcrnnod tho applicant •>. not only to forfeit
(ha .um^jof 110 flno. and tUm c.«U, but adjudRo.! him to p»y to L'otI A.
rorfclM, Iho K^vonuo Ollioor, in hi> oaid oaparffty and on b..half of our hady tho

.
(Jueon, taid two siima of moaoy, •' contrary to the provUiona of tifo 28tti aoction
of tho Quoboo Lioonoe Act." - . • \
With tho affidoVit aro produced a oertifloato ahowInK thdl' tho apklioant

.lopowt^a with tho Clo^k of tho Diatriot Magi.trato tho f^U amount of tho
P«.nalty and coato, within the delay r«,uir*d by Section l95"of the Quobec

-Lioonao Act
;
and almi oopioa in full oF tho doclaraUon and conviction in rtuo^

tion rheao latter follow luithfully the r«apocttTO forma D and F.jfivon bv tho.
Queboo Liccnao Act

;
the blank for tho doactipUon of tho offoncocluruea being

flllod in oa follows :-J- .»^
.

'

:jdid "^ct and carry oh buiinoaa aa a>awkor, poddlor, potfy chapman and
trading poraon, by going from town to town and to other mon'a. bofiao^in tbo
Diatnot of Bedford and then and thero traviftng and earthing to sell goods
wares and morchnndiso, and has .boon found «, travoiyng, trading and oarryintf
on business as such, ^nd among other things has peddled, curried to noil and
oiposed to sale divers drugs, modioaments and patgut^yiedicinos in tho manner

. aforesoid,. without- tbo. license roquirciTBflBM, ,\atut6 in «ich case ipado &mi
provWed, and without being ih any way cxombted from the requirements of the
said statute." *

The ooflo was fully argued on both side«,-and wiWi oil tho earnestness, care
and ability jrhioh tho interest and importance of the questions in issue required.

Jn rendering judgment upon it, the Court. must ^rst deal with a preliminary
question rttised by tho Revenue Officer, as to whether or uot tho writ of c«/-^orari
IS by lav| taken away in roforonco to it.

' »

Section 29 of the District Mugistratijs Act (Quebec, 32 Vic, o. 23) m
^amended by Section 4of the Quebec Act 33 Vic, c. 11, reads thus:

''No proceedings or-auits in civil tuatters Iwfore any such District Magistrate
or before a Mogistrate's Court hold under thia lAct, »haU bo removfid to any other
court, by certioran or otherwise, nor shtjl any' appeal lie from any order, judg-
ment or conviction, mad«^or rendered by such Distriej Magistrate or Magistrate's
Court, except in oases where a right to such appeal Qxiats in virtue of any Act
of the Parliament of Canada. \ ;^- '^

'

If; within the meaning to be here given to the worJs «m civil matters." thU y^

r
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J^'^'""' Magistrate wasu. pro{,ocding in a civil Hiattcr, theC«r.io,.rl. cerUoKun 18 therefore taken away «« to it, by tl.i« section. The question is as
. 'to that meaning. And it is the niqre necessary \o look carejully into it, because

«j m effect ihe same question also underlies what may f.iVly be oillcd the main
pretension of thf- applicant.^that, namely, of the so-oulled unconatitution-
ahty. of the Quebec License Act, or rather of those of its provisions whiob r*to regulate the procedure for enforcement of it/ penalties. This procedure he
contends, is in its nature "crimlpal procedure," and therefore beyond the cbm-
potency of the Quebec Legislature. If so, the section just cited cannot be held
fo govern this case

;
and, indeed, there can bo no occasion for other or furthet

inquiry; for, if the assi .nmcnt of jurisdiction over it by the Quebec Legislature
to the District MagistVato, wis ultm circs, there is at once an end of the casts

The 91st section of " the British xNorth America Act, 18U7," assigns to the
iariiamentof Camwla the exclutivo rii,1.t of legislation in reference to a very
large class of matters, and among others, in rtifbrence to "the criminal law
except the constitution of courts of criminal jurisdiction, but including the
proced^re in criminal matter^

;
" and the 92nd Section of the 8:ime Act assigns to

the several Provincial Legislatures a like exclusive right of legislation in refer,
ence to another large class of matters, among which are enumerated—" shop,
saloon, tavern, auctioneer and other licences, in order to the raising of a revenue
(or provincial, local or municipal purposes,"—the administration of justice,
including the constitution, maintenance and organization of Provincial Courts^
both of civil and of criminal jurisdiction, and including .procedure in civil
matters in those courts," and " the imposition of puttishment by fine, penalty
or.imprisonment, for enforcing any law of the Province made in relation to any
matter coming within any of. the classes oft subjects enumerated in tl^is Section

"

(the 92nd) as exclusively pertaining to ProvincTal legislation.
It is clear that in these provisions of this Statute,- the fundamental law of

Uie laud, which only the Imperial Parliament can repeal or alter, to which the
Parliament of Canada and the Local Legislature must alite refer for their
authority to legislate at all, which they cannot transcend and from which they
cannot 4s«)gate, and the phraseology of whiSh cannot, therefore, be supposed to
be ever out of the mind of our legislators, Whether sitting in Parliament dr
Legislatjire,-these words. " civil " and «' criminal " are used in a sense which
excludes from the idea conveyed by the latter, and includes within that con-
veyed by !he former, this matter of " punishment by fine, penalty or iniprison-
ment, for enforcing any law " which under this 92nd Section a Province alone
can legally enact. Jurisdiction is characterised simply as being civil or else
criminal. Cnnie^t Whatever kind or degree-can be created, its punbbment
assigned, ag procedure relative to it laid down, by Parliament alone. No
enactmealW a Jiocal Legislature can give to any act that quality, or subject it
to that punishment, or bring it within the pyr^ew of Uiat procedure. But
ever^ »)cal Legislature, without let orTiindrance from Parliament—an^ there-
fore without 4*.eed of ^aid-from Parliament.^^^ impose punishment bV fine,

jienaity tat imprisonment,
"- -^ ' ... ...J

J-oAold that while it can freely quiliiy infVactions of such laws as punishiible;



SUPEKIOR COURT, 1872
191 _-.

and a88i<,'n to each its measuro of Dunishmon* k„ a T
"

th<vproceduro requisite in o LV^.TT •
^ T' P*°*''^ ''^ iniprisonraont, Ex p.rte

nmy «e fitl provide woulZ to hoTd^/t ^ ""^^ ""^^ "' P"''"'"^"^

the one hand) evrrv l3 WH V
'"'''^ ""*'""'*'*' '^^'""«*' *'«'» («°

assign c^rtainlZL'^lt^^^^^^^^

r:i;':;r;::zie:jr:r^r^ •

•

diotion, several of them theretofore ^fiA^M. IlZIj or"J^ "' J"*^
MaastniteB- an<l i..»i,T !! TT*" ^'**^"^*"' Sheriffs and Stiw^^^i««i8tratee, and hurtly, under the designation of "Magistrate's Oonrt, '

S" other power, of peculiarly civil jurisdiction. SoT^ aS TrSi.";:

e, than with any other view Anil with !.« - -j
- »-'.-«..« triouea

*
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\

D.C5 "^''O" "f *•»« "^"^ prto^od that it should come into force only, from a day t* be
forCertior«ri. named by Proclamation>^ The 29th Section of thU Act, ag thus originally

drawn and passed, was in t^^Bewords :— ' '

.

"No proceedings or suits beR>M any such District Magistrate, or before a
Magistrate's Court held under this Afet,^hall be reifflbved to any other Court by
Certiorari or otheHrise, nor shall any appiiiil lie from any order, judgment or
conviction, made or rendered by such DistrictM^istrate or Magistrate's Court."
Some months later in the same year. Parliament its second session, passed

the series of Acts, 32, 3 Vic, cc. 18-36 (both inclu^Ve), for asMmilatfng and
-consolidating the criminal law of the Dominion : and madeN»ll needed provision
(b> Acts 32, 3 Vic, c 32, s. 1 ; c. 33, s. 1 ; c 34, s. 2 ; c 3$, s. 8 ; and c
36, 8. 8,) for enabling the intended District Magistrates for this Province to deal
with such Dominion matters as it was deemed. expedient to assign to them. And
thereupon at the ensuing Session of the Quebec Legislature hold early in 1870
the Quebec Act 33 Vic, c. II, was passed, amending the District Magistrates Act
in the sense of bringing its provisions within the range of the attributions of
Provincial I^slation. The sections relative to criminal matters were to this

end repealed or amended ; section 29 in particular, being amended by inserting

after the word "suits" in its first clause, the words "in civil matters,"—and
by adding to its latter .clause, the words " except in cases where a right to such
appeal exists in virtue of any act of the Parliament of Canada ; " and a 32nd
section was added to the original Act, so as to place the object in view beyond
controversy, in these words :

—

ThisActshall be construed as intended to apply to such matters only as

are within the exclusive control of the Legislature of this Province, and shall be
held to be complemental to any like provisions enacted by the Ptyliament of
Canada, as regards matters within the exclusive control of that Pariiament."

^ It was after having been thus amended, that the Act was brought intaopera-
tion7~~^^^^_^^

'

,1

The Court can gixe no other meaning to these words ''in civilmatters," as used
in amending this 29tJi^ection, than that indicated by the phraseology of " The
British Nor»|i America Act, 1867," with a distinct view to which the amend-
ment was thus manifestly framed. The Legislature meant to remove from their

statute all possible seeming of rivalry with Pariiament as to matters beyond their

own competency, and there is no indication whatever that they meant anything,
else. To hold that they^did^ean otherwise and used these words in another
sense-, and so as not to take away the certiorari in cases of summary procedure
for enforcing any such.punishments as they could legally impose by statute,

would be to suppose them to have meant to r^se against themselves the strange

pretension that/fuch summary procedure wa#'^ft8r all procedure in a criminal

matter, and th(frefore—as well the matter itself as the procedure—wholly beyond
theirpowerof legislatively dealing with it at all.

'

That they cannot have meant this, becomes (if possible) still more manifest,

by reference^to the co-incident, legislation of Pariiament on that express point

jthicL also the Legialatura at tb» time Ihw^ fully befa^-tbefflr—ThftDominit
Summary Convictions Act, (32,3 Vic, c 31) by its first section, in express

'-7



\' \

- 193

terms, limits tlic oporktion of ito faroviaiona tn mTtA— t, TT^ . -

n.e.t of CaoKl. l,riori«lio,i„„ ,r™',°°" ?"»»"«'« over wluoh the Parlia- E. pM.

Satuto. RopoalA" 32 sT. o t'^Z^TrV' '"""''''°° «"»!"> '"S=^.
i.. -epfl ofVious la,' I^J 1^1 iL 1 T::i',"f7't''

""'"

lofh tJ- t'T'^T.*'"**
'••''' "' towcver,.8ome confusion of phrase in the

with indictoble.ofences, and the Act iT;rio^
Statutes of .Canada, .specting the duties o/justices of t e P^^^ i^:£ !
summary •onvictions and orders, shall apply in so far as may rconsklt ^^^^
the promons of this act to all proceedings had before such oLicrM^^^^^^And vt was amended by inserting before the words" shall apDl7"St^^' •

and also by adding at the end of the section the words « «„d th.A^^\
Parliamen.ofCanada32,3Vic..cc.30and3l/auTkleaT^^^^^^^
mg? had before the District Magistrates. " / ^^ ^ P"*"^'*"

At> the time of this amendment chapter 102 of thn Pnn««i:j„* jo
i^lating wholly to criminal matters,J^^L llwZ^t T%
Quebec l^s^tion.

.^
fact st.d rep^aK with tr^^^^

-the Act 38, 3, Vic, c. 30, being substituted in its place and th^f '

neuhe, the one nor the other could apply to any proceed'^ 'bef^ a SsSMagistrate, as to which the Quebec Legblaturei had power to enZ \.ZlTAnd chapter 103 of the ConsoUdated SUtutes, Iting'^ISy rP^i^S and
^ " '^ to iJominion .Jitters, stood (as has been dready^^^^^^

etitution for it pro tanto of the Act 32, 3 Vict., c 31 • so thaf Wi, « LV^ apply to the same proceeding,;id the latl 'cod l^^^^^t a^vproeeedmg m, to which the Quebec Legislature could enact anytUnr Limi^/however, as the whole sectfon is, by the terms of the n.,
--^' •'*''*'

8ecaoit32^'ali»Mly-

oontrol of *i.7p" • "Z
nothing as to any matter not within the exoS<«H.trol of the Province. Chapter 103, in so far as it may b^sistent wiTJe

• mm-
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M
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Kx parte provimonH of tlio District Mitgiatratea Act, is made applioablo to proceedings

for Certiorari, under control of the Province ; and the other Acts named are recognized as

applying in so far (that in to suy) as Dominion Lo<];islation may direct, to pro-

oecdinga under control of the Duniifiion. Tlie question of the meaning to be

given to the word "civil" in the 29th section thus atunda unaifuoted by this

wording of the 10th.

Anotiier objection may bo suggested, from the terms of the 195th section of

the Quebec License Act, wliioh providea thus :

" Unless within 48 hours after any conviction, jud^^meut or order, in any

case under this Act, the Defendant deposits in the hands of the Clerk of the

Justices or Court, the full amount of the penalty or sum, and all' costs, no such

. . suit, prosecution, coiiviction^judgment or order, shall be removed by certiorari

/or otherwise, into any 'of Her Majesty's Courts of Record ; nor shall any,

notice of apiili(3ation for certiorari suspend, retard" or affect the execution of any

such coDvibiiun, judgment or order, nor, unless such deposit has been made, s^iall

any appeal whatever be allowed from any such conviction, judgment or order, to

any Court o0 General or Quarter Sessions."

The Applicant (ad already stated) has made the deposit in question. But

the Section 'does not admit of being read as bearing on the (|uc8tion here in issue.

It is an enactment purely aAd simply restrictive of the right to Certiorari in,

regard to License Aii¥ casc^gencrally, and has no reference to any question of

- the liability or non-liability to Certiorari, of any particular tribunal that may be

' called to deal with any of'them ; and it can by no means be held to abate in

favor of that ri^t, |i restriction subsisting under other enactment, in respect of

such particular tribunal itself.

The Quebec Legislature,'then, having under the 92d Section of" The Bri-

tish North America Act,'1867, " exclusive control in respect of the Licenses

dealt with by the Ijuebcc License Act, and of the, imposition of punishment by

fine, penalty or imprisonment, for enforcing itis laws in that behalf,—and there-

lore of the procedure to that end, which procedure again is therefore not criminal

but civil ; and the Quebec License Act making such civil procedure a matter

cognizable by a District Magistrate ; the Court must hold that under the 29th

Section of the District Magistrates Act, the right to Certiorari is taken away in

~ respect of it.

This being so, it only remains to add, that the Court does not find the aver-'

mcnts of fact embodied in the afiSdavit of circunibtances, such as to require or

warrant in this special case, the issue of a writ, notwithstanding the letter of the

statute to the contrary.

It is obvious to remark, in reference to what may be termed the exceptional

right of this Court (settled 'as matter of sound principle and unquestioned juris-

prudence) . to issue writs of Cemorari in apparent contradiction to statute,-—

that it is a right to be exercised with the utmost precaution, and only in those

special cases of manifest want or excess or mere color of jurisdiction, which the

statute cannot have beed meant wrongfully to protect. And in enquiring whether

[~ or not a case is of this desoripition, no doubt or cohjeeture can b? resolved other-

wise than favorably to the jurisdiction, in behalf of which the statute has inter-

posed the letter of its veto against the writ.
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Now the IBOth Section of the Quebec iukhne A^t brinm into fon,« in

^Z7 7.""' "'"•' HKoitH^r being n„li«^;:;(f'^™ra,
,,
>er«>lng or l.,4.1tol,„8 „ p,„d„ce hi, lio<,„M,_,„4 hi, bein. o.rri.J Mil ^^^^ .ptHKK or formali.,) ,i„,i„« hour, of .uih .r^rLfo?. kIJ' i

"*T
im."'rctr"• "'^ •'-""' " *-t »» risr:w« r.i,l^„ or „.„ bo „oe^,, f„ ^j ^^ .^

in lb. ni,iricl 1M.JJ

the ddint of nronnntaneo,, thi. », ihe oourse t,lion .ill. .k.
. '"7'"' "« ™

,n.^. • de.,.„.i.. .. („ „„^ i„ .eri:?rSn^l^ and'ISwo'^

....»,,-.bi. objeoH4 :r.L*pr:Si„r;.:^ir::"^;.r^

M.^«:?,™s;zr;beri:r'''''-"--^^^^^^^^
He complains, again, that the declaration and conviction fail to chan.« th.offence a« committed within the limits of the Revenue Offirr'rDisTrict S1faulty in other unspecified particulars R.it i„ «.„» f

'^^ ^"tnct, and are

a.«,.^,-.ha.o.ori. ma, or -. no. bo ft.™ .bo p«,„. of\,iorfi;;:!
So, too, the alleged re-opening of the case, on the Rovenii« CiKn^i^a »•

opposed by the Applicant,-a„d the avermen thatnoil and^fffijl"^^^^^^

Jtself from being thought to countenance,-such arKumeiil would «*.!„ T u

.JnfT'
**"'1."" *^"* ^''^ ^'"*"^* iM«gi«trate may have done i^h respect^ .f
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Ulflcr
vn.

Dourgtfot'.

Tho applioatiou must thcrororo bo rujeotod, with oOHts.

Application for Certiorari rejected.

Fr E. Oilindii, for Applicant.

£rneat Jiucieot, for Ueveuuo Officer.
-^

.^.=:r-~^

(S. U.) ^
,

'
" '

"

A gimiliir judgment was rendered in the cn«e No. 112, Ei i«ir(e Marquis for Certiorari

% SUPERIOR COURT, 1872:*

MONTREAL, 22nd APRIL, 1872.

In Review.

Coram Mackay, J., ToRaANCE, J., Beaudry, J.

^v'- No. 1582:

' * i Slorrison VB, Wilson, and e co it tiMi..

Uklo:—That where an inaorlptkm^n review l» in«d<> by defendant, of a JudRroent deciding at once

the morlti of a principal demaud aud of an incidental demand, only one depoiit under

C, C. V. 4Ui, in necessary.

; F. J?. &<7ma», for plaintiff and inoidon(al defendant.
'

^4^^ J. J. Dill/, Q.C., for defendant and iucidontal plaintiff.

(J.JC.)

'^ SUPERIOR COURT, 1872.

MONTREAL, 30iu APRIL, 1872.

' Coram Berthelot, J.

/
Miller vs. Bourgeois, and Holland, mis en cause.

Held:—Tliat a guardian againat whom a rule for confrafn/e par corp« has Issued, at the Instance
of a party absent fi-om Lower Canada, Is entitled to security fbr costs, under article 29 of
the Civil Code.

The plaintiff iij this case seized a quantity of coal under a writ of «ai»«e

revendication. Holland was appointed voluntary guardian. Tho seizure was
maintained in the Superior Court, an^ the defefidant appealed' from this judg.

jn^nt. An arrangement was subsequently come to between the partiies.

Boi^rgeois discontinued his appeal, and MiUer desisted from the judgment in his

favd^. Bourgeois then moved for a rule against the guardian to deliver the coal,

'^hich was granted nisi. The guardian appeared and moved for security for

costs^ producing an affidavit that Bourgeois was no longer a resident of Lower
Canada.

Girouard & Di'igas, for defendant.

Ritchie, Morris d Hose, for guardian.

Motion granted.

(W.B.)

. t
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CaUR DE RBVI8I0N.

MONTREAL, 28 JUIN 1873.

Coram Berthelot, Maokat, it Torbance, JJ,

No. 2029.

L'HON. C. WILSON,

VI.

CYRILL^ LEBL<ANC, ii-qudliU,
,,

/ „
JOSE^HkPOUTRE « al., cri-anciers colloquys,

Lb dit C. LEBLAW?, i»-qualits, contestant,

Dtmandeur,

Dffendtur;

Appilaxts
;

IXTDift.

I'-

DETTES ALIHENTAIRES.

Joos.—Que la prohibition d'engager ou d'lijrpotli^quor dm bl^ inbitltu^t, Mgatt oomme aliment*,

n'empCoho paa le grave de lea engager ou bypothik)ui'r dans l« but de le« proUSger oontre ni|||

aggreuion tendant 4 en dipouiller le grove ; et que la validity de )'b;pothequo, oonientie par le

grevd, pour cet obiet, n'eet pu affoctiSe par I'iniucods dee mesurei achtpMea poor empOcher la

rente qui menace d'en depoulller le grave. En d'autrea termea

:

^
JDOB.—Qne Tavooat qnl repreaente le proprieiaire d'un bien, declare allmentair«, Inalienable et Insal-

slaaable, pour tenter de le oonaerver au legatalre, acquiert centre ce derated^e ortanc^

allmentaire ponr la repetition de aea d^bouraea et liouondrea. (Art. 068 C. P. C.)

2o. Que lea admlisions du propri^talra de biena d£clar6a alimentairet, aldlet neioii

entaob^ de colluaion, font pronve contra lui du caraotiro alimentalre de la or4<anofr, au paiemeiit

de laquelle on oppoae la prohibition d'hypothoqucr ou alUner couteuue dans un teetament.

So. Que la detto hypotheoairu due par le ourateur k la eubatitntion et n(!e de la d^feuae dee biena

de la aubatltution, n'cat pan conteetable par le grev6, 8ur le motif que lea bien« lui ont <A6 l£guet

en atuflvlt et ont ete d(iclar<!a inalienablca et inaaiaiaaablea, pour lui aak)irer dee alimenta.

Le faotam des Appelanta contient en substance 1'expose suivant :

—

FAlts.—Un immeuble ayant dtd vcndu sur leddt'endcur i^s-qiu^d del^taire

en usnfruit de feue Dame Julie Garrit^re, sa m^re, lea Appclarits forent oolloquds

par le projet de distribution do la mani6ro suivante :

—

" 80. ~A Messieurs Joseph, Gonzalve et Jean Bte. Doutre, balance en principal

et int(Sr6ts d'une obligation du D^fcudevir £s-qualitj en leur,favour, pass^e devant

G. B. Lamontagne, notaire, le 25 Mai 1869, et enrdgi8|rde le mdme jour, le dit

aote portant bypoth^ue sur I'usufruit de riiumeublolildcrdtd en cette cauie

$294.71.
^

/ \
"20o. A Messieirrs Joseph, OonSalve et Je^tn Bte. Doutre, dividende sur

$194.66, balance en capital, d^un jugenient de uette Gourrendu en leur faveur

contre Gharles Leblano en sa quality de Curateur & la siibsutution cr<S<Se par le

testament et codicUe de feue Julie Gurri^re, le 31 Octobre 1870 et enrdgistrd le

15 Novembre suivant....... ,
'. $63.71."

L'intimd ds-qualit£ susditc, produisit une contestation de ces deux articles de

collocation, alldguant

:

C Que par son testamei^ du 20.Avril 1863 enr<Sgistrd en temps voulu, feue Julie

Carridre Idgua ik son fil^ I'lntim^, en usufruit seulement, ttes ses biens meubles

=ffiaiMtB!eLflB ttfflfiwit, . la propridyt^A, immeubles, riaatUiiaat-i

\ .

devant, au dec^s du dit Intimd^ retourner et appartenir aux .^enfants n4s de son

legitime mariagCj-^et qu'il fut stipule au dit testament que le dit usufruit seraii

\'t

' 'h
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i^>.

^

\

dit Ia..a.<J en reoon„ai«ance d'une dette qni .ur.it 6i6 ^trlrrur Jld.n, son enfor A 1. conserv.tion du dit u.ufV«it, qu'uno pjtie«lXt1

1

._obl.g.t.on .urait «rvi d ^tta fi„, ..voir tout ^u plu. d7ieoTr5 1^ u^
1 '«'on„up.ru„juge«entdu30Jui„dernior; V^elJLXlZZtauoune hypothique sur Ic dit ueufruit pour le .urpL d^<^ ^^^ ' " ""'

yufr lea dit. appolant. n'ont auoun droit sur le dit usiy^it obur I. «»»«„ a

le titre, en vertu duquol le. Appelant, ont 6t6 ooUoquiJ. pJrartiole 20 ^i.^
oontre Oh. Leblanc en .a qualit. de curateur , la sXu'I cX«"^^^^^^^^^

que la oonmddrat.on de ce titre n'a pa. .ervi i oon«r,ver I'Lfruit di rimlivendu ej ,^t,
, ^„. ^^^^^^ ^^ po.t<5rieui./u to.tan.ent deTad^^y^ue J«l.e Carr.6ro ot n'a 4t4 conti^dfc „i dan. I'inl/t de I'lntimd. n dan^celm de 1. .ubst.tution

;
queTu.ufruit de rimmeubleUdu est in.ai,i»ab" 1.pent pa. .ervir A payer de. dette. postdrieure. «u d.f

'^^
'

-""""''**'*''' *»* °«

sauf oelles qui seraient ortfde. dan. l'int<Jrflt du dit'
-

de. oriSancier. qui lui ont fourni de. aliment, et f

da dit imineuble et ont eonmSquemmpnt de. droit^«.r .e aa txmtUit, t&m n'ontpaa 4t4 pajrrf.. vu que le montant prdlov^ en cett/eau.e ^M »h0rk par l"

jl^les eequele eonte.tant ^ r^<«r.e le droi/de d^on^i^^- que le.lL

itameuble fa.t parfe^du d.t leg. en usufruit. q^e le. dit. Appelant, n'ont d'hypotWques et^de dro.U sur le dit^n.ufruit q^e pour «76 et que partant la
/ ^location fa.te h leur proftt par le dit arUqle h^it wit mi. de o6td pour teBurplu.
,^6.«75.; oonclut de plus que I'artiole vingt ^it mi. de c3t^. et A ee que le dit
projet de d«tribution «,it r^formd de manifire ^ lai..er aux erfiancier. du contc.
,W\%^ ont de. droit, sur le dit uaufruit, tel reoours que de droit en temn. et*
M%:f^,^^t aveo d^ns. ,:'/'/
A lif^jApiS^'^nts '<5pondircnt A coite contestation :—

,

•1 M9P.VRW%?tion du 25 »ki 1869, sur laqielle est fond<$ I'att. 8 du projet de'
'.d,^.r^|,M^on estd'uncaract^^^ de. cause, qui affectent
oiSSWmf 4Wi,8avoir pour, frais, honorair^s et ddbour^s, dan. diver.e8 causesmentionn^ au compte prodpit, lesquclW causes av*aient toutes pour objetle
i^!WffWBl??,fi!^,n?.^ qui entrainaient/oDfrnme consequence la vente desbiens
.•AW».%IB#§P'i.t^^nt^etqu'en8e defendant oucont lesdit. recouvre-
.-,ffiWj!,,Ie,^it^^.nte8U de prot^jir et conserver le dit usufruit, arnsique

I de la dito Julie Carrifire,

liffuit
; que le^isoptestant a

aidd |l oonseHrer KuBufruit

le dit to«ifi'ult,iiiai8 n'ont
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LeblanV dM,u.l.td
;
que I. renpoottbiliW de co dernior no Krait qu'ijouttfel celle li^on. w.tao.

do d t/joateaunt «t no I. dln.inu.lt en rion
; que de plu. la reeponsabiiiW du dit ulLo.

Charles Lo}fUac Aaqual, net nde qu'A I,, donmndo et requUltion du dit Conteetant, Dou.4'.. .1.,
dao*«rn,ntdrfltotd«na lo but do protd«er ot consem^ plus I'u^ufrult du dit t. a., tbim.
toDteKtant quo la nae propriduJ elle-n.Oino et dana linWrflt commun du rtot^
do la dite Bubatitution, aavoir le Contestant, et dcs .ppeliSs A la substitution

'

reprvsentA. par le dit Charles Leblano, 6s-quulifrf, ainsi que I'a souvent reoonnu lo
Contestant

J que d'ailleurs lo ditContostant fait voir lui-mflmoqu'll n'* auoun intdrflt
duns sa prdsente contestution el qu'il no fsit par toolle qu'oxoiper du droit d'autfui
L Intini<$ r^Jpliqua quo le Contestant n'avait pas profttd '&<» oontesta- -

lions et prooAs taus tant eu Coar Supdrioure et en Cour de I^vision qu'en
Appol, pa. le dit Charles Leblano, ds-qualitd, Jcsquclles loin do consexver soB
usufruit, la. en^avaiel.t ftit perdre une grando partio

; que le Content ^m
all.5sud wp .ntdret i oontester en alMguant qu'il ezistait dvs crd«.eioni qui
avaient droit k I usufru.t roprdsenUJ par Ics doniors pr<5lev<5s; quo dans tous les

ct"iir^ttir**''**"'

"''* '* '*™*' "^^ '^°*^^' **"*" o^illooation qu'il oroyait injuste

La prouvo des Appelants oonsistanl en CO qui suit :—

/ lo. X'obligation du 26 Mai 1869 du Contestant Intimd aux Appclants dontiout
h declaration suivante

:
" le dit ddbiteur (Inti«^ affoote, oblige et hypothique

»p.^cmloment on faveur des dits cr,Janoier», TAppelants.) I'usufruit des lots ci-
apres ddcnts, le dit usufruit lui ayant <Jt<5 IcJgud par lo testament do fouo Dame
J^ulio Curridro, sa mire, passd le20 Aoftt 1863 devant Mr J. B. Hould. onrfeistre
1. 21 Janvier 1 869, lo dit ddbiteur d^Iarant que la dite somme de 8400 est due
luix dits cr^anoiers pour frais ddbours^Sa et honoraires par oux faits dans le but
du conserver lo dit usufruit au dit d«Sbitcur.

" II est entendu entre Ics parties que dans lo oas oil lo proofs maintenant on
AppoUntrele siour Charles Leblano, ^-quaiitd de curateur ft la dite substitution
«t

1 Hon. Charles Wilson, aussi de Montreal, sorait d«Soid<S en fkveur du dit
Cliarles Leblano, Appelant, alors et dans cc oas les dits Doutre, Doutre & Doujro
scront oblig<Js et ils s'engagent d'imputer sur le montont de la prdsento obligation
tout CO qu'ils peroevrontdu dit Honorable Charles Wils^jn, oomme frais ddcoulant
4u jugement do la Cour d'Appel."

2o. Dans une contestation prdc^donte poor empeoher h venUlation ordonndo
par lo protonotaire, I'lntimd sojjjeva toutes les questions par lui flavdes sur le
projet de distribution maintenant sous consideration, eTthms la ddpasition que

' ^

rintimd fit alors sous serment devant la Cour, sar la contestation ant^rieure A la-
prdseate, il reoonnut que l'9bliga(ion du 25 Mai 1869, avait 6t6 consentie pour
les causes (alors teriritn^es ou pcndantea) montionn6e8 dans la piioe Eft. No. 2
des Appelants, et que " I'objet do toutes ces procddures dtait do sauWlusufrbit
du dit D^fendour j-'—H reoonnait do plus quo " I'opposition de Chirles LoHano
A la saisie par le Demondeur a dte faite 4 sa demande, et qu'il devaii en profiter."

3o. Examine comme t^moin sur sa contestation ainsi renouvfflde, I'lntime
reconnait

:
lo: que la deposition el-dessus mentionne© a 4t6 donnee piir lui ; 2o.

que le compte (Exhibit No. 2 dan Ai>i>filantn'> tail In mflmn nna «kh.i ^.— ......-.i

il avait ainsi 6i£ examine comme temoin ; So. qn'itempaf »7cm co compte aetetaoe

4

/:

^B<{

:',.

"fffiM
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''t£r .T'*^ f'^J^^^
.(Ib.Ul.nt di^otemant .o„ u.„fVult ; 4o. ^u, o'«.i lull;,i^....no

. foumi Ic. caution, pour T.pH i„H,itud «u „,.„ do Oharlc LobLo ZZmI«>o«.r..t.l. 60. quobc«uooupd«iproc<Jd.5.qui„„i^U5f„iUp.Ho« Amml.nuTi'. .

"^

cinprunt ot do Huu^r par 1& wn mufti^it.

Lo JuKomont dont o.t .ppol • dtd rondu .TOO l« oon,idJra«t. ,,u| ,ui^^^
Vft la conduion d'l„«wl«abi1iuJ contonuo au toatninont «t 1« oanwUro oli

...ontairo du Iok,. lo. donior. no pouvont Otro ,«i.i,, arr(.W., nl uiuZ^.Z
ZT".

da ddfondeur. «uf „t .xoopjd pour do.to. .li.„„„t;iroa. U 'u I
P4r lo. aru. 657 probablomont 6S8)ot 628 d. Code do l>n«dduro CIvlIo -co

1 «
"" '""^-"-l"*^^ P-- •" "tiolo* 8 ot 20 «.„t de. dotto. .li„..uireVTo

d fltre oolloqutf. .ur lo. donior. A di.tribuor pour une bo.umo plu. forto quo $75mont.onndo ot rooonnuo dun. la contontation du ddfondour, ot J^ue lour Jooat'onpour plus quo ootto «,».no u'ont p„« j«.tifido._maiationt 1^ oonto.^tion du idd ondour, avoo ddpon., oto, ot on oon«5.,uo„co 'ordouno ^uo lo dit rappon dcollooafon ot do d..tnbution aoit rdformd quant au« dit. Ucu,, ot artiolo. huit «t

•
1 .5 ; /'it^r'": t"""'''T'''

"" "°" "* p'""" •'•^^•^*'«" «j«"ooiioo.tion.,

Hu r. .T " T """"* °"""*>"''' 'I"" P«"' »7»' «* ^»« '» '"•'-nee «1^-
dit. deux Item, sou poydo ot aocord<Jo a qui de droit

"

' Raiaon. d'Appcl._J/I„timd. A on juj^^^r par .a ooDteatatlon, n'avait pa. d--notion. triJ. 0X1.010. do. f5.it. otdu droit qu-ilinvoquait. Tan.Ot il adZ que
'

IZTa. ^^\T ««'-'"'''««''*=**™ PO-r »«<» Partio, «.„, dire laquelk-
tuntfit il dd.ue coinpldtomcnt 00 ouructiro A lour ortfanoe.

L;intl«,d n',,jamai, nit la detU Jo, Appelant,, ni«l. siraplomont Mn oaracti^,c
pr.vild«.d ll.a«,t o.ten.iblement de ooiubattro, dan. eetto cont..t«tion, pour
con.ervor I'usufru.t do I'lnti.u.S.-mai, on .'oublie ju.quA affirmor po.itivere,.t
quo ce n est pa. pour I'lntimd qu'olle a lieu. mai. pour d'aut«B or/u«,ior. -c.soru. que

1 Int.n.^ qu'il rdus.i»e ou non, n'en perd pas moin. «,n u.ufr«it.
Cottepartieulantdn-apasfrappd la Cour do premie™ instanoo, ot l.«,nfu.io.»
qu. r6gne dan. le. affirmation, do I'lntimtf e.t augmontde par le toxt6 du ju«o- vment qui invoquo deux article, du Code de;Proo<5dure entidremont dtranoL Wx
questions ddbattue., (art. 557 ot 628).

"
O'est de oette confusion do faits ot de prinoipos de droit qu'il s'airit de faiie

Mrtir une cause bien .implo par elle-mfinie. ,

§ 1° DiSfaut d'int<Srfit.-L'int^r€.t est la mo8ure des actions. Lo Code de

-

Prooddure a adoptd^ ootto maximo dan. I'Art. 13, dan. lo. torme. suivants •

l-our former une demande on justice il faut y avoir inUJrdt." • Si I'lntimd outm^ le. crt5jpce. do. Appelant., eon.aort^e. par le. article. 8 ot 20 du proje't dodi. nbution, ,1 y out eu ppur lui I'intc^rCt invoq,,? dans la dorniiro partio de sa
rtphque-et qu, out consist^ irepousser une demande inju4te-et ill<5gale Mais
1
In imtf n a jamais mi. jn question I'exis^fnoe legale de Vcr^anL. il leur ani^ le oaraotdre de cr&anfe ulimentaire (arC 858 C. P C j
Vintdr6tderintim<?dpttout concent,^ dan, i^oaniotdrtde ces cr<?anoe.

-a-t»t-t
inBunalTira'eki&ie pasT^Si on fai.ai>t

ment ot anni
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•IU dlt UbiMM.

prrfTttloir la n4^*tion du oaraolAru aliuonUira d« U orf«noo d«i AppoUnU, «ctto /i'loa wiim.
ndK«tion no tourna pu «u profit de I'inl^m^, U m trouw oonit4it<$ qu'il a/ormi Ubi«i«.

HM demnndt tafu y avoir d'inUrti.

*» Or, il afirinc en temioa poaitifii, unt dana loa prdiniaiHM quo dm* loa copblu-

jioaa4o aa oonteatution, qu'il rdolawela rtffanuatiooduJuKOuiont do diatribt^ioo,

d* mniiUr* H laiinir aux rrinneitirt du Conttitant qui ont du droil».$ur U dit
ui't/ruit, tel reatnrt qua de drtiit.

j

Cotlii objooticmaufliaait 4 alio aoule pour fuiro rojator la oonteatation. /
EloTor uno prdtontion qui neat paa pour ioi, o'aat aioipor du droit d'airtrui.

^ Berriat 8aint Prix. Pfob. Vir., t. lor, pp. 188, 213, 214, 216, ; '

Biocho, Vo. Aotion, ooa. 64, ti5, 06, 69, 71. ^
" Vo; Int^r«t, noa. 2, 3, 6. - /-

3. CaraoCAro alimontaire doa or^anoaa oolloqu«$oa.—Lo jugouent afflrme quo
k's uppolanta n'ont paa prpu? «S quo loa oriSancoa oolloqudoa par loa article 8 ot 20
du projot do distribution fuaaont doa dettoa alimontairoa.

Pour rappr<$oiation de la prauva faito, iloat ndooaaairo de rappelor qua la eontoa.

.tition a lieu ontro lea parties qui ont soulcs ot diroctomont partioipd & la cr<$ation

des deux or^anoea et non entre Tune 4o cos parties ot doa tiora. En aeoond lieu

'lo Conteatant Intiuid no, prtftend pas avoir dt^ amend par captation, surprise

fciiudo, ou aueun moyen illioito, i reoonnaitto lo. earoetdre alimentaire de ooa
orJanoes. Si dono Ton doarte tout vestige de dol et de fVaudo, nous nous ro-

trouvons en presonoe dos prinoipos les plud positifs du droit nuturolot civil pour
rupoussor les prdtentions de I'lntinxS.

qui Va fait." Outre le soriuent do I'lntimd, nous avona les pidoo^ de proodduro
]«lle8-m6mes qili tf^iuoi^nont des admissions du Contostant-Intimd.j

/ Sur quels prinoipos do droit oes aveuz libreinont fuits, oesserai|9nt-ils,,de fairo

! pleine foi ? Est-ce paroefjue rintimd n'aurait pas dventuellement reeueilli, des

•t^ovrvices des Ap^lants, tout lo bdndfioo qu'il en espdrait ? Cost ^ une des viois-

' 'situdus do9 luttea ;^ioiair68, dont persbnne n'cst responsable. Le^ proourours

^ font oe qu'ils peuvon^—quelquefois avec suoods oontre I'opinion miiae des jugea

'

• d% premiere instance, souvont sans succ^^a, dans les questions qtfi divisent les

mcilleurs wprits,—mais suns 7 apporter moina de travail, que u leura efforts

^tuient houreuz.

Les procureurs qui souldvcnt oes questions ne devraiont fitrc ((ccuoillis, si leurs

pretentions Idgales ont queique valour, qu'en d«5clarunt qu'ila/agisscnt gratuite-

;

uient ot sans ospoir de rocoura oontre lour client, en cas d'insujftcda. Si les services

deH procureurs ne sont pas tonus pour gratuits, dans des ca^do oe genre, le oa.

raot^re dos or^anoes des Appelai^ts est inopntestablcment tdimentaire.
'

-

,

Les definitions des auteurs et des arrdtistos sur co quj( doit 6tro considdrd

oomuie cUimentt, n'ont pas beauooup d'application en. cette cause, cos ddfinitions

.concernant gdndralement le recouvremont de ordances fonddes sur des fournitures

fltt provifliona. fttitca A cclui qni poas^de une pro

vent toutefois k dtublir des points de comparuison. On Uent pour ordances

/

' V,

V.

a' ^m 4.,

i t..

im
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J

uw,„, de U t*(*mne .|ai • revu t(« don ou (ligi, Ainif kn rUp. ,,*ioM fiiitM 4 l'imm«ubl»
bo,.r.„ .1

.

I#M II titn alintDtair* 10111 uii« dm dmrgM prifildgid*. dc ni.1 i»m«>ablfl L,
u.mUbi«,u mnmum,i^ yeujinaiit, rddoctlof wnt <l«i ohargM do limmoubU donn4 ou

Uiy^ * tirtre alimeflt»ir«. «

P«t«ttt 4« M, toot oe g«i MH A U oonMrvXion A. U ohoM doniHf* oit %u<},i a
«• U»» ««* ewMMMkHMiit or^uw «lim«ntur« (C. ^, 0. art. 668). Un tiukn
ntmont pniti.|uo nsmrt do •uiia do I'oxamon du oompto don Appolantik

Lc ConU»Unt Intimd eat pouniuiTi pour marohandiioa & lui livr^m pour I'.m
torrraiciit de M in«r«, la tMUtrioo. H pr^^tcn,^ na»oir pw ro^u oa ranrohanduo«
II oat Ovidont quo a'il oat oondainn<< pour lo prfi do ooa roarahaudiaea, lot pro
pri<<u5« I«<KU<<o« par la toatatrioo iH)n)nt vonduea.. II eat pourauivi pour riSparationa
fkitoaaux inimuublea l<5gu«5B,—ooat-lA uno ob|rgo do UjouiiMooo do oea lni-

monblM. Or il prdtond no paa dotoir oe qu'oii lui rtelamo pour oet objot,—et
ainai do auito pour tout |o ooinpto doa Appelant^, gi, 4Unt oondamn^ Juatement

, u injuatenient, loa immeubloa aont miain et mia en vonto,—il/<ji4,^n qu'i^liiit$>

vtndrt, a'il n'a paa lo pouvoir d'employor un a|vooat pour «rapflohor la Tooto, \
moina qu'U ne trouTO un proourour qui oSrt jg^tuitoment loa aerriooa. An
reato, suppoaona lo Contoatant Intimtf aaiai et m^naod d'czpropriati n pour quoi
«|uo 00 aoit, diaona pour un oompto do liq^Qura ahlvnntfla,—suppoaons lo mflai >

pouraulTl poor uno ohooo qu'il n'a jomaiaTduo, iWaudrn quil laiaao vondro o«
qu'il trouTo pour arrfltor la venta an ivoont qui offre gratuitoment act aerriooa ;>

car on auppoaant mOino qu'il n'urrivo auoun oooidoRVjadioiairo et qu'uno oppoai
(Ion no aoit paa oonteeUSo, lea fraia tonibont aur ropii|||j|ll. fit ai I'oppoaant rotua^i

do pa7or,~ruTooat pourra prendro un jui^tqont oJmro un d<ifendeur qui paiont

a'il lo veut bien ; oar ai aea loyors aont aaials ^a des Idimoublea I4gu4a oommo
allmenU, II vlendm dire H aon afooat que Sm Iojq^ et m« immeubloa aoot

alimentalrca t

'

"~
, -^ *

II rtfaolteralt de o«tte doctrine que oelul qvi reoen>ilit vK lega d'allments amit
condamntf k nne mendiolt^ proehaine, pulaqu'il ne poarf|uit paa employer an
avoeat pour empfloher la rente de I'objet do mm leg».{ Gotjn Fnin{|aia, art. ^1,
682.—Plg«i|^|>roaCi?. T. ler,p. «61.

j

Le Faoto^e I'Jntlmd, r^popd, en aabatano^ 09 qui aalt

;

Le d^fendenr a contests oes oollooatlona en all^a^ttfu'eHeAviolaient Uc
d'inaaisiaabilltd ina^rde danalo teaUmont de feue^lie Oarrt^re, aaleur^

robatitution, et lea articles 667 et 628 du Code do IflMdtm OlTile.

L'Krt. 667 8^ lit oomme anit :
« On ne petit aaiaifjlea aommea oH obj

" nds OQ l^i^da aooa la oonditiob d'inaaisiuaabilit^S. Lm aommea et penaions

" donndea 4 iit/e dlalinienta encore que le donateur oo teatateor^n^ lee aitpas

.

" ezprcaMSment

Les Appelant^'

^ d^fondeor, peati

aa mdre, et ils p
mentaire.

Quelle est cette

I insaiaisaablefl,

pta»eo,rintim4 que les dettes alimentaires settles da
"^

)U0MU|ojr les bfens provenant de la subatitution de

^r4ancct|uurtioipe de la nature de la dette ali-

A'
sont des iwstnisoania d«os dei poatanitei warn

IWriBteinn (Durale demand
d^fendeur et le curateor i^ la rabstitatioD.

^
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, . . .^r^.V'r •"*• '• '^'^^''^ •*bM^M CI.2 Kite, w..^^

1. .ttf T« ddf«nd«ur oou.«.o g«»<, •ttattJu .,«., oof Immune ^Unt ,«bt»it,i| ji
»'»-7 • -••

I.. JurWiet on. ot . <„ J„^, „ R,,uioi .4 •„ App.1 oi n.vour d« ZHudeu^ .. tA-urdmcnt on n« p.«t ,«. .liro ,,uo I- (V.U •noouru. pour 0. proc*. «,a» .md«u« .InuunUjrMu .J.iru..dour. Ku premier ll«« o'ct^n pr.K,^, f.it d.„. I'la

^^
•

*

.ur .on u.ufrult
; "j1jiS|m4» p» partlo k m prj..

'^ ' ' ™
L.» Appol.nt|^fH,>r,uT|Jbq«« oo« fr«1-^„t uno d.tt'o ttli.uenUlro, diMnI ^

(Oil uautrdir IH Hf' s ,4

, i*' *!3Et"*
**" ^"^™ prodiiU.il. .u oortlBott du RdnUtrateur «t tux dif-

~
''•''•;V««iPi«» d" d'Htnbulion qui formont puttio du doMlor, I'on yoit quorfou.
^mi rui. «, .ont tflgv<fc y couiprU coui du doinandcur. .u double do U ordolico
.u Joui^ndour, .t qu. trou iuinioublo. do U .ubatitution oat dtd^ndu. pour l^

'

pi>er luni^i qne la onliinoe du Domanduur ! I . .

1.0. dbttA. aliiuflhulre., diwnt I'igouu ot Pothlor, oomprjnnont la nourrlturo
Jo lof^meot, lot vfltemcuu ot lea ohoM» Indisiwrnable* 4 U vio

81 .(J lieu do falro tant do prooiaaui di5p.n» du d6fondour. lo curatour A oette
juUtUutjoD amt la,«<J fairo la prou.i6ro vo„(^|« oppo«i.i„o. lo domand^ur ou

^^*^t p.y<J do.
a
cnJanoo ($1320.00) y oo.npri^iatdrOt.. „t i] out auffi, pqur

> M%, dm, wuymoioubloi^voo lo. fraU. Au liou do oolu, |« partio. on ootteZo
p «,ni maintonant A «o di«tribuor lo^rix do vente d'un trowiiiuo immoible/ot
s^ottjoum on vortu du Brof d'ox<Joutiou ds^doinandour. Pour con«,rvor I'u^ufruit
^yrom«,r .mmoublo «,«, Ton . fait i^a fraU tol.. qu'il a f.Uu vendreWjwrc. ioimeublofl. ^ *-

\

y I'on admet oommo oxaoto la dootrino do Pothlor et do Pigoau, il fa^dra aussi
o^ucttro qu'.l,e.t d.ffio.Io do la oonoilior avoc la prdtontlafl ^^ A^pclaL. II

y

"i" '* ''«»"7;««;^>«»e»t dccompto qui d<Jn.ontre quo Loblano doU plu. do
IJUU.UU pour dette do ponaion. -

L'Inti,n^ croit dovoir notor ioi unoTomatquo do n.onorable Juge qui a rendu
,

Jcjugcmontattiqud, lorKiu'ilaprononcdsonjugomont. '

^. le ca. d'uno ppurauito fructuou«e, I'avooat 'du orduncior d'uno dotte ali-
ii«nt«roWa.t|y^une prdftronoo pour «» frais, mai. « la pourauiie a iii

^ 'n»ruot(Jj^Pourrttit^H «" dire auUnt ? Dan- oe dornior oas. i'o.t 4 mn oliont
<iml.adn«eetilre.t plu. qu'un ordanoior ordinaire. ' Lui wra-t-il permi.

.Jijjiir M payer, de lui onlovor oe qui lui a M donn<5 ootnme alimonts ? Non oar
niieux quo persoano. il coanaiwait la condition do pen ddbitour et ocIU do se.

1 ire ^«M<.—Co que cW qu'oni dett« d'ul iments.
Carrd, Loia de la Proo. Civ., tome III, Quo.Uon 1966, p! 818.
Dolloi, Jur. du Roy , tome Xr. p . flgfl

I.

Wgeau, tome II, p. 48, Edifion 1808.
"Till

j>
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2ndt. Qucijt.—TnsaisusabiliUS den bienei ddbn^ jjJL titre cf'aliment.

Sy^cy, an^^ l,836,^rtie 2e, p. 354. ' '

Roger, sfiisie arMt,|)v 20VcommetiM xsejarrfit,

• Dalloi, Jar. du Hojr.-yol. ler, p. 355. \ -
'

Toullier, do? Contrats, p. 466, no. 386, vol 7.

PothlCT, cons, de rente; ch. VIII, p. 94, no, 262.
' 'Mime Queat.—he contestant |>cut41 demunder lui-tn6iiie la nuUitd deeon acti;

*

'

Dnranton, contrat de mariagc, \tol> 15, p. 41. ^
*

louv, Dcniz., tome VI, p. 75, sec. 11.

larr^ et Chauveau, Proc. Civ, vol. 8, p. 921, Qnes. 3267.

Sysey, Bee. general, J 822, 1824, p. 137. »

"
"

Perrauk & Malo, C. 8. Montreal.
'

Bertiielot, J.-*Le jugerocnt de distribution pr<5par<! par le Protonotairo k

iolloqtid les messieurs Doutre comme cr<;ancicrs du Dt'fendcur is dite qualife,

Leur crdance reposait sur I'obligntion de leur ddbiteur «\s dite. qualitd, en date

du 25 mai 1869, et sur un jugnment par eai' obtenu sur icelle, le 31 oetobre

1870, contre Charles Leblanc, euratour i la substitution et6ie par la dite Julie

Carrif're, et affcctant TiniDieuble rendu pnrddcret tant qu'il^e sera pas attaque

oil annulk*. -'ft

Par sa contestation, le dit Cyrille Leblanc n'attnque aucuneraent le titre des

crdanciers de dol ou de fraude, pas plus qu'H ne priStend qu'il n'est *pas leur

d^bitettr de la somme par eux rdclamdo de lui en vertu de la dite obligation •

• mais il prdtend que la dette ainsi par lui contractde ne pouvait affecter I'usufruit

des biens qui lui projrenait de sa mire, Julie Carrifire, parce que, par le testament
de otitte derni(>re, du 20 aoftt' 1863, cet usufruit avait <5td ddclard incessible et

insaisissable pour les dettes de son Idgataire, apris le ddciis duquel les dita

biofis devaient retouf^ner auz enfants de ce dernier.

E'opposant dit de plus que les crdances qui sont montionnd .-s aux dites collo-

' cations sont des crdances qui lui sont personnelleS, admottant cepeo^lant qu'uoe
* ^artie d'icclles pouvait a#ecter le dit usufruit et les dcniers en provenant,

ainsi que constats par an prdcdilent jugement du 30 juin 187 1, en cette cauce,

ordonnant une ventilation ipropos de la crdance des prdseiitscrdnnciers, messieurs

Do'utre et al.
'<

\ II ne demando pas que la- dite obligation soit ddclarc-c nulle vis-A-vis de lui,

mais il prdtend que d'antres de ses crdancier qui lui'^ont fourni des aliments,

(pans dire lesquels ou qu'ils soient en cause) n'ont pas etd payds ni colloquds par le

dit jug;fei*fent, et que le montant prdlevd sur son usufruit ou par la vente de son

usufruit de I'immeuble a dtd absorbd par des" collocations pour des deH^ii inju^tes

ou aidgales, ce qu'il se rdServe le droit de ddmbntrer, et sans direJegduelles.

La conclusion de cette cont -station -rapporte suooinctement les moyens invO-

quds ci-dessus par le contestant sur l^nalidnabilitd de son .usufruit du dit im-

meuble, tout en admettant de nouvcau que les denicrs [irulevds sdi^t le produit

du "dit usufruit, et deraande que sur et k m6me les dits deniers, messieurs Doutre

et. censors ne soient pay^s qu'au montant de $75, et que.^e surplus de 1' article

8me poit rejetd et que I'article 20me soit entiirement mis de c6td, et le projet do
' distributiou rdformd de maniSre i laisser adz crdancicrs du Contestant qui 'ont
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1
me semblo qli^une rdpgnsc en droiK4,octte contestatton, aurait pu en faireJUHfco et la fu.re rcjcter, car.ul nedoit plaider dansson propetnirili d^^^tiers ne pouvanU^re la mesure d, son action.«h do la pro' d.f« e en

1'^m I

17e" uBu r„^^^^^^
l«« so faire un asile sflr dans la jouLnco et la^posse"

^ oWr^^^^^^ ^"^7"^" Contestant s'urce point, tant dans robliration

crZrl^^t U^J^^V*"'f'™^ Un premier JHgement do r
Cour et sttik dW •

'*''""^^"'" **« '^^"'^' '«q»«> J"s:e.«.ent fut revis^ par cettetour e smv^ d un jngement confirmatif de ce dernier par la Cour d'AnDelLe Uoniestant pretend maintenant «e soustraire au paiement S'une del M«i

i amaL3 s« pr^valant de.. services professionnels de

Lonnedoitpassupposerqueeettedettea^tdeneouruedemauvaisefoi
puis-

r «e irR^ "" ''^r^"" ^"'" "^"'^ "PParemment un.bon droit de plaider^jue les^R^clamaats ava.ent raison de lui rend, et donner leurs servio^ prJ

B.8s,,b.I.t<Sne pourra.t pas troimrd'avocats pour poursuiyreses lovers tK>ur '

tncarcdrd. H no pourn»i^as se faire vStir. ou avoir A n.anger ou se net"tw en^n«o% sans que ses .^.^nciors fussent exposes A se voir disputer par ce^^^^^^
«emequ.lsa,urontv6tioUnourri,lal^gitimit^deleurer^ance

'

II se trouverait par consequent, i nfe trouver persQ&e qui voulut lulavancer ce qu'il y a do plus n^ssaire k la vie. *
^^ q« voumt luj.

Jl ya peu d'an^es. j'ai vu un Idgataire, dans de i.areille8 circonstances, oon^ \

^.^4 ,^lu. qu, ^va.t pension.^ ou nourri le droit d'obtenir jugement ^7L^defiure sa.s.rsa rente en paiementdece qui lui avait dt^ a^c4 507^ t
"

hmms de la v,e. La cause ^tait entre gens de Longueuil
^ **

\
Le droit de se d^fendre est aussi pi^eieux et fl^ssaire que eelui dehi vie et de la nourriture dont on a besoin. Et ..n ' -

n

Jt i
j
tn%atairft4tti,nfl^aHrait-pa>-

\

'

' 1
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it
Doutre et al.,

La dlt Loblnnc,

L'hon.^wuson. engager dans des bornes jostes et raisonnnblea, oe qui lui vient de la 8uooe89ioI^

i*bi«nc, de celui qui a voulu le gratifier et lui assurer la vie, serait ou pourrait fltre entiire-

ment priv^ de ce bienfait, de sa ^ibert^ mdme, s'il ne pouvait trobyer un diSfcn-

scur.
4-- '

Le droit d'Ctre pay^ par celui quo I'avocat et proourcur a ddfenda, ou pour

qui il a plaidd de bonne foi,est aussi grand que le droit de celui qui I'a nonrri tt

vCtu. •

£st-ce que los avocata da„Contestant, aujourd'hui, ne souticnnent pas une

cause aussi bonne et aussi juste et soor^e il leltos yeuz etau sens de leur client
1

que celle que messieurs Doutre soutenaient il y a quelqucs mois dans I'inUSr.'t

de leur client Leblano, pour soustraire sod usufruit & la saisie do ses or^anoiers ?

Et dira-t-on que leur droit d'Stre puyd p)tr le l<$gataire usufruitier doivc

ddpendre de leur succ^s ? Certainement nOn.

Pour oes raisons, nous croyons que le jugement du 29. fdvrier 1872, qui n'a

maintenu la collocation 8nie que.pour 875, admia par le Contestant, et a ordonnd

que le surplus d'icelle ainsi que oelle No. 20, fut accordee & qui de droit, doit

Ctre revise et la contestation du dit Contestant renvoyde.

Le jugement du 29 f^vrier 1872 se fbnde nominativement sur les articles 557,

558 et 628 du Code de Procedure sur les ohoses insaisissnbles. Aprds I'^num^

ration de cinq cas, I'artiole 558 porte " N^anmoins les provisions alimentaires

" (et ch-)S0s donnas comme aliments) peuvent Stre saisies et vendues pour

" dettes alimentaires." Nous sommes d'avisque les services rendus par les

B^lamants au Contestant pouvaient Stre aussi prdcieux pour lui que des ali-

ments qui lui auraient ^t^ fournis
;
paftie de ccs services lui ont ^t^ rendus

pour le faire admettre k caution ou pour le fairesortirde prison, et d'autres pour

sontenir une contestation s^rieusement engag)$e |>onr soustraire cet usufruit ii la

saisie de crdanciers qu'il croyait ne pas pouvoir I'affecter, et comme je. I'ai dit,

la Cour de premiere instance lui avait donn4 gain de cause, ce qui justifiait

bien la contestation par lui soulev^e, ou au moins doit la faire regarder comme
ayant ^t^ faite de bonne foi pour soutenir la volontd du testateur. ~>^

Les avocats du Contestant ont oitd la cause de Perrault vs. I^o, mais le

cas qui y est pr^sentd ^tait tout diff<$rent. Q'dtait celui d'un grcv4 de substitu-

tion avec clause d'insaisissabilitd de son ,i!evenu qui dcvait lui servir comme

pension alimentaire, qui avait malheufeusement lou(S une de ses maisons pour

un nombre d'ann^ & un usurier, publiquement connu couime tel. Perrault se

plaignait du dol et de la firatide de Malo, ia defense en drpit de ce dernier «k

Taction fut d^boutde par la Cour sous ma' pr^sidence. Et je crois qu'au m^rite,

demande a r^ussi plus tiird.

Bans le cas actuel, c'est la cause d'avocats bonorablcs qui ont prSt^ g^n^rense-

ment leurs services pour ce qu'ils croyaient etre juste. Celui & qui ces services

ont ^t4 rendus ne se plaint aucunement de I'acte souscrit ni des services qui lui

ont ^t^ itendus. v , .

'

I)^ n'y a auoone parity enire les deux cas. ;«•

Le jugement est motiv^ comme suit.

Consid^rant qu'il y a erreur dans le dit jugement du 29 Fdvrier 1872.

Consid^rant que les or^ances pour lesqoellea les dits or^anders colloqu<Si, Joseph

f''
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tr.b«U0D, affeotaient I'lmmeuble dont le pnxiuit est maintenant deTntoette Coar uSU.

'LtL""Trn.n '•?"""' '*'»"* ''' "'^'""^ onttftdl^timementcon- Doot^'tiu,

m1 P" le d. Cyrille Leblano pour l«i assurer la jouisaanoeTt IWruit de. l. a.t Jitalp .

biens q«. u avaient 4ti, I4ga6s par la dite JuUe CarriAre. a. mdre. et qac-par ^
consequent lepaiementdeoosor^Janoean'tftaitpasaflfeoWparlaclauaed'^^ H
sabiht^ de 1 usufrmt des biens l^guds au dit UjriUe Leblano pour lea dettes de / \
CO dernier, etque lea aotes qui constatent lea dites or^anoes n'ont paa <St^ atta. /qads par le d.t CyriUe Leblano ^s dite quality, lequel a, au oontrab*^ rlnnu v.

qStd"'^""
'*^ ^''"^ '* ''^*'' °"'g^ "" ?"«">«"* d'i oellesten sa dite /

La Cour a revisd et oa88<S le dit jugement da 29 P^vrier^872 et wnvov<5 la
contestation de Cyrille Leblano, et homologutf et accord^ les dites deux colloca-
tions, articles 8e et 20e du jugement de distribution, aveo les frais de la dite Cour
et de cette Cour de Revision, contre Cyrille Leblano en faveur des dits Joseph
lA)utre et autqp.crtfanciers colloquys. -

^"''«»,^^P^<fe-Oo«<re, pour les Appelants. /
I^orai^r^^^branger, pour I'lntimtf. /

»'
'',vi*- —

COUR DE REVISJON, 1872.

* MONTREAL, 28 JUIN, 1872.

Coram Berthelot,J., Mackay, J., Torbanob, J.

No. 2029.

iifl H'i

'\

k:-

•<Jj

L'HON.,C. WILSON,

V9. '-

CYR. LEBLANO qualM,

ET -

AUG. LAROSB et al., crfianciers coUoqa^s,

Dtmantleur,

Di/snSeur

;

ET
Appilamtb>

Lb dit CYR,-LEBLANC it qualiU, contestant,

DETTES ALIHENTAIBES.

iHTim.

|loa.:-Qtt'un «rev« de iubstltutloii auqnel de« biens (d«olu4g InaUinaWe. et iiuaUaMblet) ont ttt

topewomies qahaevlennlBnt oautioM JudJoWreB. & sa demande, poor pounaivre I'ap^ d'MJugement dont l'ex«cuMon entr^nerait la ventedet dlU blens.Tp„^„M^^tXui Se

is^eiS."'""""
** '" " "^'"" oe cette hypoth;,j„cs?;!^,!:r.r!.i!

[ie8fai^ en cet instance, sent k peu prds les mSmeB que oeoz de la cause
pr«c^dente, c'est-i-dire qu'il s'agit de la distribution des deniers pr^leyds par la
ve^e du mgme immeuble. Aug. Larose et al., avaient^t^ ooUoqu^ pour la
sonjiede $349.29, parUe d'une somme de $1000 que le Dtfendeur 8'<$tait

lis
^*" ^^"' P" obligation eniegistnSe. Le Dtfendeur contesta cette

collection, BUT le mSme motif que celle? de MM. Doutre, dans la cause qui prt-

/

m
%%

-m

-m

ill

if
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Lhon. wiiion °*^C- Cct actfi^nte^lttit, la stipulatton suivnnto :
" Atteniiu que les dite Larose

Lebuinc, <** Lamotitagno feSsngagjot par cos pnSscntes ii porter devant la Cour d'Appel,

Urow Pt ai.,
vow le profit et avantaRc du dit Cyrille Leblano, le jugemenl do U dite Cour

U dit U'bianc.
Supdricure, sidgeant en Revision, ct fairo ,et avanoer ftous frais ct d^bourwJs, la

prdnente obligation de $1000 doit et devra couvrir to'us 1(» ddpens encourus et k
encourir,,8Ur ces diffdrontes procddures, laquelle obligation no devant valoir en
faveut^a d|t8 Larpso et Lamontagne qu'eo autant quo oes demiera auront H
payer lea <^t^ frais et ddpens comme susdit jugqu'i concurrence do la dite sommo
de $1000. p / *

JuaEMENT :—Considdrant qu'il y a erreu'r dans le dit jugement in 29 fdvrier

^ 1872. Considdrant que les crdanoes pour Ijfesquollcs les dits crdanciers oolloquds,
- AuguBtin Larose et autres, ont dtd oolloquds par I'article seicidme du jugement

de distribution affectant rimmeublo dont le produit est maintenant devant oette

Cour ell cette cause pour distribution, et que ces crdances ont dtd Idgitimepient

'

contraotdes par le dit Cyrille Leblano pour lui assurer fa jouissanoe et I'usufruit

de3 biens qui lui avaient dtd Idguds par la dite Julie Carriire, sa mfire, et que, par

consdquent, le paicmcnt de <jes crdances n'dtait pas affeotd par la clause d'insaisis-

sabilitd de I'usufruit des biens Idguds au dit Cyrille Leblano poUr les dettes de ce

dernier et que les actes qui constatent la-dito ordance n'ont pas dtd attaquds par
le dit Cyrille Leblanc 6s dilfe qualitd, lequel a, au contrairo, reconnu avoir encouru'
la dite dette et s'fitre obligd au paiement d'icelle en sa dite qualitd.

La Cour a revisd et cassd le dit jugement du 29 avril 1872, et renvoyd 1^

.contestation du dit Cyrille Leblanc et homologue et accorde la dite collocation ^

sefzi^me du dit jugement do distribution avec les frai's de la dite Cour et d^e |^|
._ cette Cour de Rdvision contre le dit Cyrille Leblanc en favour des di# Au^stin^

Larose et autres, crdanciers colloquds.

L. L. Maillet, pour Appelants. / '^fs-

Doutre, Voutre & Doiitre, conseils pour Appelants/ ' ' •

lioranger & Lorangcr, pour Intimd.

(JD) •%
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'

Coram Berthelot, J., Maokay, J. TorJiance, J.

/ ~
. No. 2029.

L'HON. C. WILSON,

!

vt.

, .
CYR, LEBLANC It gualM,

J. DOUTRE et Al., opposBnU-saisiseants vi. CHS. LEBLA,'nC ii quqliu,

/

'
CYR. LEBLANC, oppogant,

Jiro.:-lo Q„e le D^indeur, portenrd'une execution centre an euratenri ane .nb.tlt/tlon »,Z!'

controIegr«vMo .ubrtltutton, lo sherlf dolt, en oUlwance « I'arUcle mdlc^^l
brefcomm<ypppo8ition«flndeoon8ervcr.

«»»™ • •
»rucie ou, o.r.c, noter ce

^A . K
'« »'^«'"""P«"' "e tenlr «„oud oomp.e dune colIocatiLnon p^y^

i^&ind"e"p«"'
""'""*""''^^ -«•*-» ?•'«-"«* •» «^. "f-tie SS«nte ne

Lesfkite de la cause sont exposes oomme suitMs le fhotun/des Appelants :-
hehM^.Venduioni exponas, qui est la hL de tout cZdossier, a ^t^ ^mis

en ex^ution dunjugement de la Cour SuJrieure, en d/te du 18 novembre
1871 eVoontient

1 exposd des faits qui I'onr pr^c^dd. o/ y voit que pendant
que le Demandeur poursuivait I'exdoution de son jugeLnt centre llntimd,
CynlleLeblane,*8 quality de Idgataire universel en ua&ruit de Dame Julie
Camire, sa m^re,^il fut pWsentd au shdrif un autre br^dWtution dmis dans
une cause portant No. 2222, oA les Appelants^taient D^andeurs centre Charles
LeblMic, curateur d la substitution erdde par le t^estanJnt de la dite dame Julie
tarriere. ' •

. \ /

„„^S vT "' r*'"'"*
""° ^'"^'^^ ''•*'°*'« '« "V« P*'**""*' commandafent

au Sharif desaisir les mCmes biens,_savoir les bieJl^uds par le testament dedame Julie Camdre reprdsentde par I'lntimd, coih^ usufruitier et par Charles
Leblanc, comme curateur A la sub^titutfon, dont cirille Leblanc dtairgrevd. Le
sherit sur lafoi de la maxime : saUie mr saisie L vaut, ms6r6e dans I'art 642
du Code de Procedure Civile, ne saisit pas en>ertu du href t» re 2222. mais
nota ce bref comme opposition afin de conservJr et le rapporta ainsi notd k la
tour avec le produit de sa vente in re 2029/ Le Venditioni exponas expose
que les^dits Joseph Doutre et al., n^ayant pas /td payds du montant de leur ex^

^Si° ,*!
''f
^^^ '*'''""'* opposition in re 20i9, la Cour ordonna, le 18 novembre

1871, Umission du bref de Venditioni exp(/nas dont le dit Cyrille Leblanc ds
quahtd a si^spendu I'exdcution par I'opposition qui donne lieu H cette demande

1 vC

de rdvi^ion

T-r

' /

/ 7- -

n
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Lhon^ wufon Ootto oppcition alligtio que le jugement dont los dita J. Doutrc et a] pourUbunc, BuivoDt I'exdoution, a dUJ rendu oontre Charles Leblano ds qualitd, pour dog fraia
Doutwot.1., ttocrus dans des poursuitea mucs ofttre le dit Charloe Loblano in qualit<$ et le
i^ditu-bUnc. demandeur, Charles Wilson, lesqucls frais s'dlevaient & e311,—que ce jugemetit

a 4t6 rendu le 30 octobre 1870
; que le 2^ niai 1869, par acto devant Lamon-

tngno, N.P., I'opposant actuol, (Cyril|e Leblano ds qualitd) a oonsenti une obli-
gation avoo hypothiquc pour 8400 sur I'usufruit d'un imraeublo' po88dd<S par le

dit opposant et qui a duS vendu le 4 ftvrier 1871, par autorit<J de justice ;--que
sur cette somme de $400, I'Opposant ne devatt^ personnellement que cello dc
«89 ; que la balance, savoir $311, (Jtait pour les frais encourns dans les causes
susdites mues entre le dit Chs. Wilson et le dit Charles Leblano da quality ;-
que le montant du jugement en ex<5cution duquel I'inimeuble saisi doit fltre mis
on vente le 12 du oourant (Ddo.

18*J,>-
% 6t6 et est la consideration de I'obliza.

^ .
tio6 du 25 mai 1869, jusqu'i concurrence de la dite somme de 8311 ;--que Ie»

Y^ dits J. Doutre et al. ont reyu; sur le produit de deux immeubles vendus sur

f rOpfosant, $145.29, en deduction de la dito obligation dn 25 mai 1869; qu'cn
supposant que la dite somme de $145^29 aurait servi 4 payer la partie de la ditc -
obligation que I'Opposant devait personnellement, savoir $89, ils auraient re^u

• en deduction de leur jugement, qui fait la oonaiddration du reste de la dite obli-

gation, la somme de $56.29, pour laquelle ils ne donnent auoun credit sur le bref
de Venditioni exponat • qu'en outre de oette somme, les dits J. Doutre et al-

ont ^te, le 30 octobre 1871, oolloquds sur le produit de la vente d'un immeuble
saisi par le Demandeur sur le dit Opposant, ]pour la somme de 294.71, repr^sep-
tant la balance de la dite obligation da 25 mai 1869

;
que oette oollooatioi^ b

^t<S contestdB par le dit opposant, qui a prdtendu que la dite^llocation devait

^ etre r($duite & $75 et a reoonnu qu'ils q^vaient droit k cette somme sur les deniers
entre les mains du shirif ; qu'en ajoutant oes $75 aux $56.29 oi-dessus men-
tjpnn^s, cela formerait $131.29 que les dits J. Doutreet al. auraient re^$ en
deduction du jugement en question, et pour lesqucls ils n'aocordent auoun credit
.au dit Charles Leblano 6s quali^d; que par le testament de Dame Julie Car-
ri6re, mdre de I'Opposant, date le 20 aoftt 1863, la testatrice a Idgutf A I'Opposant /
en usufruit tous ses biens, it. charge d'en transmettre la propridt^ aux enfknts a
naitrede son legitime manage, lequel usufruit ftit Idgud 4 titre d'aliments et

declare insaisissable et inalienable pour les dettes du dit Opposant
; que I'ini-

meuble saisi forme partie de oes biens
; que I'Opposant a interfit que la creance /

des dits J. Doutre ;et al. et la saisie soient rdduites k la somme de $131.29. En
^ consequence, il conclut k oe qu'il soit declare que I'immcuble en question soil

declare insaisissable
; qu'avant I'emanation du bref, les dits J. Doutre et al.

• avaient re^u du.dit Opposant $131" A compte du montant ;—A oe qu'il soit

adjuge que les dits J. Doutre et al., ont A tort fait emaner le dit bref pour le

montant du jugement qu'ils ont obtenu centre le dit Ghariea Leblano,—A oe que
la dite somme^de $131 soit deduite du montant porte au dit gref,—A oe qu'en

,
consequence la saisie faite, quant A la dite somme de $131, soit dedaree nuUe
et mise aa n^ant et main levee accordee au dit opposant avec depeas dans le cas

de contestation.

^\ ,
.La qpiitestation de cette opposition par les Appelants nie toua les faits alieguds
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ct noUmment quo lo jugement en ex^ution auquel lo dit immeuble 6Uit mis od tbon. wibo.
vonte, eut dUS la conaidtfratioD do la dito obligation jusqu'A ooncurwnoe du dit iJS.^
jugement,-qu ih n'.vaient re^u auoune partie du dit jagement,-que le montant Dout.S'et i.pour lequel lis aont alldguda avoir du5 oolloqud. dt.it contests ; oile alldgue deLedu*i!.Miu,..
plu. que la quaUtd en laquelle le .lit Charles Leblano avail dtd condamnd
excluait.ol repoussait tons Ics mojens invoquds par I'Opposant, comme rdsultmt
du testament de sa mire, cetto quajitd do ourateur 4 la substitution donnant au

..
.dit jugement l«.pC,ne force et valour quo s'il eut dtd rendu oontro Tauteur de la
^substitution

;
quo d'aiUours la dito opposition ddmontrait ello-mamo que le dit

opposant dtait la vruie purtie en cause sous lo. nom du dit Charles Lebla^ds
qualitd,-^les procddds fails au nom du dit Charles Leblano 6s qualiS;
avaieni ou IKU 4 la rdquisilion dju dit opposant ot pour protdger son usufruit.
De plus, ddndgation gdndrale.

°

Outre la prouvodorite, I'Opposant a oxamind J. Doutre. I'ttO dos Appelanls V
qui dtabht^: lo. Que le jugejnent obtenu contre Qharles Leblano ds qualild, est '

pour les frais d'une opposition fait© en oetto cause (2029) par lui Charles .

Leblano ds qualitd,-de la rdvision du jugement rendu sur la mfeme opposition .

el de
1 appel du jugement en Rdvision j 2o. quo I'obligation du 25 mai 1869

comprenait los frais probables do cot appd ; 3o. que le compte A produit i l'«,-
* '

qufite par 1 Opposant conlient la charge des frais de I'oppositiob ;'4o. qil^ $145.29
ont did reyus sur des oollocalion.s antdrioures on ddduclion de I'obligaUon : 5o.
quole»*w8 d'opposition on premidre instance "^t de rdvision du dit Charles
-Leblano, no font pas parUo des $400 do I'obligation t -Co. que rimmouble saisi
lait partie des biens laissds par feue JuUe Carridre.
La preuve des Appelanls rdsulte de loiw; exdculion et du jugement sur lequel

elle est fonddo. \
=> i

> disposhions suivantes

n M. T ,.
<l"«''"»«eublfltn'a pas dtd istki sur Charles Leblano. mais/

sur Cynlle Leblano;
~

i'2o. Que J.Doutro et al. no font apparailre d'aucihi titr« exdcutoire co^tte
i-ynl e Leblano et qu'ils no pouvaiont, pour une delte de Ct^s. Leblano ds qualitd,
do tuleur a la substitution, saigir et faire vendre des imm\ubles dont CwUle
LebJano dtart on posscsMon conime grevd de substitution

;

"3o. Qu% Doutre o^aL ne piuvaient gnir leur brcf & oeluiXu Demandeur
d aprds

1 article 642, C.P.C., et be pouvaiont proodder sous I'j

prior le Ddfendeur ;
• «

' " 4o. Qu'en supposant le bref Idgalenfent dmand, I'immouble etaitVsaisissabli
ct

1 usutruit ahmentaire et quo la crdance de J. Doutre et al. n'est pd^ de cellos
pour lesquelles la loipermet do saisir les chosesldguees pour aliments ;\ \" 56. Considdrant que pour les raisons cirdessus, I'Opposant est bien^fondd & .

8 opposer A la saisie et vonte du dit immeuble. . \ ^

*

\"La Cour maintient la dite opposition et ddola^ nul et met (la nd(int le dit \ ^

Venditioni exponas aveo ddpens:''

'

\

Les Appelanls so plaignent do oe jugement, leqnol,\uivant eux, nW pas dans
la linwte de la contestalioa lide et n'est pas conformo ato principes de «foit qui
dominebt la cause.

at

Le jugement dont est appel oontienilos dia
" Considdrant, lo. que rimmeubltf n'a pas

^>i\

:*.; iJ'



212 COUIt DE REVISION, 1872.

I.'hoii WiUon it, •,„,... :.

,^»J^^^
Jo- -^'inulattofi liu Bre/de l^emlitioni Kxpona$. /

Douin/et .1..
Q"«'<l«e Won fondds, en fait ot co droit, quo pourraiont fltrp los trois premiori

L«d.t 'u,bi.ne
'".*'*'''" *•" "" j"g«n.ent, lc« AppoUnta wposent qu'ilH nc sont pas ippol.?.s A enj
disouter le mt'ritc,—ottcndu f,uo^De8 nwtifs no portent sur oucune de^ pr<Jtentiona
dt'H parties.

La Cour do prcniitVe instance n'dtoit pns soisic d'un litige soulcvont les qucstioni*
iwentionndes duns ces trois premiers niotift; i'opposant n'inv«,uuit oucun de ccs
moyens ct n'uppelnit pas la protection du tribunal sur ccs fuits. Los oppelantK

V ^ soumcttent que, sous notre systt^me judiciairo, Ic jugo n'cst pus plus autorisd ^
prononccr sur dcs questions qui no lui son! pas sounuHes, qu'il no lo sorait A fairc
ex officio des perquisitions duns les dnsners do la Cour, sur le (irotif do prot<Jgcr

'

ceux qui laisscnt doruiir leurs causes dans les archivpH. Ainsi dans une oppositiont
vii le saisi deuiandorait la nullitu de la snisic sur Ic scul motif qu'il aurait ncquitt«5l
le jugemont, mais ne prouveruit puH co paionKiut, le juge, empCchd do ddclarer \J
suisio nulle, par lo ditfaut do ccttc prouve, no Wrait pus autorisiS h declarer I

.

,'
SMSJO nulle, pfircequ'il aurait ducouvort quolquWularltc dans la procedure sur

/
rex<5oution. ll pout, saiis doutc, cxij^tcr des oasU la procdduro fournit au jiT'c

/
I'ocoasion d-appuyor une sentence sur dos principcs diffcronts do coux invoiiutjs

,
j

par lea parties et il a ottf ,r<?cemmcnt noumis uno cause A la Cour do R<5vision qui
cu fournit un exemple. Dans la cau.se do Laurin <t Cnvicr, la Demandcresso
poursuivait la r^Ssolution d'une vonte pour ddfaut do paiouicnt. A cotto don.unde
lo Dc^fendour opposait un titre i lui consenti par un Syndic ii uno fuillitc, auquel

;

ll attnbuait la valour d'un decict, purgoant rimmcublo dos droits qu'oxergait k
Demanderesse. et il alleguait aveo precision les circonstunces sous lesquyles oc
titte avaitm passd. La domanderessc nin it tou» ces fiits ct soutcnait en outre

^ qu'cn supposant que ce titro aurait la valour d'un ddcrot, il dtait insuffisant pour
repous^r son action. L'Hon. Jugo, appeld !\ prononccr sur ccs pretentions, ayant

> des doutes sur I'effiSt attribuable i cet acte, s'il avait la valour d'un ddcrot, dd.bouta
le Ddfcndcur de sea pretentions, sur lo motifquo son titro dtaitcntachd do nullitd
en consequence d'irregularitds duns la procdduro du Syndic, quoiqde ccs irrdgu-
laritds ne fussent pas sp<Scifiqucment signalees et invoqudes. Mais olios I'dtaient
par la dendgution geudmlo des fuits alleguds par le Defendour.

•
Dans la presente in^anco, si la suisio n'eut pas dtd suspenduo par I'opposition i

elle eut suivi son cours. Les moyens invoquds dans I'opposition dtaient seuls de
: la fiompdtence d«*Ja Cour. Les parties sont les mcilleurs juges do co qu'ellos ont

intdrSt i soumetl re aux tritainaux. Dans notro organisation judiciaire, le minis- I

tdre public n'int|rvient pas couiuic en France, niCme dans des questions d'ordro !

public, lorsqu'Bllfes sont agitdes entre particuliers en dehors de son initiativeD ailleurrf, pourquoi le ministc^rc public intervient-il en France, dans les matitVes
d'ordre public, si ce n'e>t pour suisir le tribunal, si ce n'cst parcequo le ju-e ne
peut ex o#cw supplder au zele des particuliers et a la surveillance de I'autorird
politique ? L'Art. 16 du C. P. C. dit que : " il ne pout fitre adjugd sur une

*

demandejudiciairosansquelapartiecontrelaqueUeeUeestformdeaitdtdentenauc /
ou duemcnt appelde." • .

La loi suppose d'abord que la demande est formde, c'est-ii-dire composde d't«.

idments qui la rendcnt apprdciable ct elle veut que la partie soit enteddue.

>



COUR DBS REVI/JION, 1873. 213

x-^*^

I,'
^

H

La saisio iuimobilidro a moinn on ma Laa, . . /

nuo rin,.o«ble lui-.„,„.o. iTLZXAT^^^^^^ ""'

i' fallait dvidemJ i I'lor
" ITI T '

'"'°"™"'"^»"" 'J" ^" inutile-. loi

I'Art. 642 C P O n« «Z ""..""*"" ^ ''e^hrnf intorprdtant «ainomont

»»n.e „..^LVr^rsr. tf;'r ';

"•' "" *''"-'-
..i.ie do Wilio. k ah6M„J^Z'-^ ^ "'"•"' •" '""'"'. P" 1»

l«i .~joi8n.i;T'kS '^'°'''" .l«n««r.«..n., .i™l ,„. rArt. 643 d. P.O.

Lea Appellants n'insistcat point d'avantago sur oo ^iot

2o. iHsauiisub^iii de I'immmeuble aaUi
"

;-«.«e; n.a.s B.n,p.e.ont la ^duotio. d„ „ontant pour lequel .Z^rJ:

ail,?'*'''
'"'/!"' "^""^ ^^^^'''"••'"onsWntii^demande que rimmeuble soitd^ar^ .nsaisissable; mais il n'a pas 6t6 plus loin Id dossus? Arltrafreprocdde de suite 4 demander qu'il soit dJard que la saisie auant\lT *du montant pour lequel elle est pratiqutf. savoir 813 L tLC n T ''

^ ndant, a.ais alors elle devait subsist poTie «It '
"""" '' ""*

Le jugen'estpas tenu, ni mfime autoristf 4 supplier 4 I'insuffisanoe d« U<h^ande
;

tant pis si oette den.ande est mal fonnfet si le jZ^Tll':

f "*
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I'hoi! wiuon d'arrlver ^ut oon«(<qu«no<« d'un principo, gf I'tppIioBtlon do om oon«<!nuenotii'

Uhtano. net poit <lom«nd«<c. Or par l« moniOrrf^en laqucilo ootto quoation i'inmiiiiiMabilittf

DooiNitai
,

«5tait soumla* aa tribonaJ, elle reaUit dana la ooadUion dune thiSorio Irfgolo. La
urditLtbiano 9°"'' •P'"^* *^o>«' ddolard I'innieabla inaaiaiaaabU, d« pouvalt alter au del4, oar

cllo n'duit pu 8ollioit<<e de lo fnire.
'

, AEvideiumcnt 1' Intiuid n'avaft aueune confianoc dana o« raoyen, puiaqa'il n'a pa*- wngd i. on tirer partie. Et il nvait raiaon de n'y paa attachor dimporUnoc;

Jl
lo. AinHi quo len jMppolanta I'dnonoent daoa lour oontcatation de I'oppoaition,

I> qualitd en lotjuelio Churlea Loblano <5toit condnmnd A lour pi^or la aominodont .

lei AppelanU pourauivaiuot le rceouvromont, aavoir la (|ualit« de ouratcur A In
Bubatitution, exoluait et repoumit lo moyon d'tnaaiBiaaabilitd invoqutf par I'lntimi?—le jugeinent.dc» Appcllanta Bynnt I^Cnio-force ot valeur quo a'il outM rendu
centre I'autour wCine do 4n Hubstitution.

IIcatdoBolrconatanoeiioii rint<Jr(!tdugrov<Jpoatdifft^rordo ooluidoa appoiija ik

^ '" ''u*>8titution, ainai qu'on tdmoignont pluflieunt artiolca du Code Civil, (Arta.
946, 94(J, 961), &c.,) naaU ce^to diatinotion n'avoit pua sa ruiaon d'Ctro en ootto
inaunoo. L'Intimd s'oat ohnrjrd luiniOrao de ddmontrer, dana son oppoaition ct
par aa preuye, qua lorigino do la or»5.moe doa Appolffnta git dana une oppoaitioii
faite par lo dit Charles Loblnno, tVquulitd ilia aaiaio du demandour VVJIion,

^

laquollo aaiaio menay^.it d'emportor lo fond« ot I'juaufruit tout ilk la foia, comihe do'
ftit eUe a emportd le fonda et I'uaufruit, quant aui inimeublca quiont<5t<5 vondua

"

en aatiafaction du jugement du Dcmandeur. II i'agiaaait, dana lea. procedures'
qui avttient donnd lieu auz frals pour leaquela lea Appelantaont obtenu le jtfMluent
en quoation, do aauver I'uaufniit do rintimd, aiifai qu'il lo rcoonnait InlSl&ifie
dana robligation du 26 iHai 1809. '*„.'»

§ 2o. En Hupposant que.Ssoua loa circonatanoes, I'uaufruit do j'Intimd fat
insaJBisaablo, il no pourroit tout au plus quo domander par oppoaition, que la
vente ftit faite & la charge de lui oonserver I'uaufruit j oiaU il no pourrait point
emp(k!her la vento de la nue propriety. .

"

/ § So. Lea termea mCmea du testament ordunt ootto substitution repottssent los

.
pr«Stenti0n8 do rintini«5. II y est dit :

" Jo voux do plus que la jouissanoe de
mon dit fils et les revenus et loyers provenant do mos immoubles, etc., nopuissent
fitro sajjaia et vondus pour lea dcttes <le mon fiU." Au rosto la testatrioe no pouvait
fair© plus. S'agit-il ioi d'une dotto de son fils ? Nullement. Coat une dette
<»,rdd6 par celui qui, reprdsento tk tous ^gards la testatrioo elle-mCme.

,
L'tot. 664 du C.P.C., dit que " lo crtSanoier pout oxeroor en meme tempa lea

difffreqts moyens d'ex^cution que la Ioi accorde."

Or, quand ils ont 8ollioit<5 et obtenu lo Venditioni exponas en question, leur
collocation de «294.71 dtait contc8t<5e, sauf les 175. Cos »75 dtaient insuffisants

pour payer les $104.81, que dev/iit encore I'Intimd aur les 9400 de I'obli.ation.

En consequence, cette collocation, tantqu'elle dtait conteat^e, n'affectait auouno-
ment le mpntant du jugement dont les Appelants poursuivent I'exdcution. Le
er^ancier n'eat tenu de constater sur le bref d'exdcution que ce qu'il % requ (Art.
656C.P.C.). Or, iln'avait pas reju les $75, encore moins les 1294.71.

^ Le motive dcrit du jugement de premidre insUnce, communique aux parties,

exprime presque un regret, en disant que I'dquite eat toote du o6te derfAppe-



:^-i'.

COUR DB REVISION, 1872.
31ft

U dii UMu«.

oblem,,.! <]«
flit >.ont obtenu oe bit>f, qua par HubroK.tion d«. droit, du

dour .j.nt iJtd p.yd de ». ord.„oo. il, »H,,»ont prtvalu, du f.it qu'il. ^.10^1.1no^..ur«„ bre/d„<.,utio„, pour prendre u^ K../,.«„,.,;:.::'"'''

-J rtgtfeoontro lo.Ddfondour, un jUR^ment qu'il. .vaient obtenu oootra un ti«n.ot A dem.ndor quo li^moublo du D<5fo„dour m vondu .up ui eTexlutionlce|^me„t rendu d.n. une eau. dan. ..quelle il neat pa.2Z^T
Lei)<5fondour «it un grevi do .ub.Ututio„. ot oo...Jtel est lo «ul nrobr.^J.

nontwcan droit ouvort qui puiMoCtroaaiai.
^« UD.tuuoi.

• "
suiututiti!' Jl

''^ P";iq»<^/nr le Ddfondour pour une dotte antdrioure A I.s^bUtution et comment mo«ieur. Doutro pouvent-il. reoherohcr ,or lui I. vento

"IrlTH :
'"

^,r'"\?
'*'*" '^''"' J"H-o..t rendu eont're le ourtiru

o„T- V"""^"? '* P^P"''*^ '^^^ »''«'"• •nb-tUud.. quand il. o^ontcontre lui tucun>gemont ? ^_ ^ ««"»u«iu

- !;•
ProoiJduro de. mea.ieur» Doutrol.Tb«^^yr le. nrticle. 642-643 du

A
^-r.y. -—-^

' " iTd?. r.
.^^^

T'"'
"""*" '"' ^'' J"8'^'»«"'« ™"J"" ««°t" dJ. tiers et

. pour de. ordanoe. qui do le regardent pas.

"...
Telle-estla.promidre raison pour laquello la Cour Sup,5ricure a maintenu

"I opposition du D<5fendour.
•"wnwnu

..l^iTx^rt"'? "."^'-^P^^^^-J^-*' - o»'™. q«erimmeuble«.isi lui
avaitdttf Wgud A charge de substitution, I'usufruit A titre d'aliments. et ayec
cau«d.n.p.s.«.b.l,tdet prohibition d'ali<J„er, et que la crdance de me«ieurs

J!ni:i.tre
'^ "" "^'^ ''"""""•*•'

"" '^"'*"* ™"'' ''-'^ ^ ^"™ ^»" "'^

Leur o«$ance est pour fVai. cncour«8'dans de. procddds qu'ils ont dtfendu. aunom du curateur 4 la substitution, en Cour Supdricurc, en Revision et en Appel

d ahmenta
;
car Ton entend par detto d'aliments, disent Pothier et Pigeau Z

'f'^J',f<^nournture,lelogementou autre, cho,e, indispensable, d la vie
•"

On dit en rdponse A cela, que les poursuitc. en question ont ea pour objetde«i^n«rvcr son usufruit. II est difficile de le croin,, quand on vSt qu'aulodo ce. ponramtes n'a rdussi, etqu'ellc. d'ont eu d'autre rtsultat que d'dlover lea

dttne dette ahmenta.re, ne «)it une dette d'alimenfaj, et dans ce cas Co. raia

t *

.'J*
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. »•

Ddulra •• •! .

wrainat pajr^ da prrfWroiKw A It oNanM. Ftut^n an dirt Mlaal d'oM pM^
•ttiu iniruo(u«uM ? L'tvorat poumttU, dana U oaa o^ aon oliant auralt pardu

l«4it UkiMo •»»"»••. f«'w Mi*'' o« qui lui aM \tk\M ooiiime aliiuDnU ?

C'ortttinaiiivQt noii, oar aiiiai .|uu lo ritniiir.|uuit Ihunorablo Juro Uaaudrj, qui
« JuK^ oatia oauae, il n'eat plua qu'uD or^anoior ordinaira. La olauaa dlinaaiai*.
ihihilittf i^t abaoluo, at lo I'rocurour luoin^^uo pnmonno na peut at plaiadra, oar
il connalt r<$tat do aon oiient, at la ooudiiio'u dtw hialia dont il Jouit.

L'lutiiud prdtundalt en qutra dana au« opp«)aiiioh,'<|u'«ii RupiMwunt quo mea-
aioura Doutre auroiant la droit do faira van^ri^^ djl inimaublo, ila avaiunt oniii
d« lu^dontior onJdil pour toutva U-a Miiumaa d'a»|»At qu'il I.Hir arait pa^t^, j
Ukhtiulut J— C.!ltt} oonturaation, entro \m Muaara. Uoutro et i'oppoaant, a

* quol.|uo oonnexit.5 aveo loa oauaoa ot Ion ouiitoatationa qui vionnant d'flero adjugiin
en cctJc inatanoo ontro loa iiiAiuiMkpartiuN, aur la oontuataCiun du jugouiont d« dia-^ tribution. Voioi o« dont il a'ugit inai«itonaut.

*

!''''»"'«'»'''« wnJu par ddorct lo 25 Janvier 1871, 0t dont le produit oa
muintonanl dovant o«tt« Cour, tvaitM aniai aur I'oppoaunt oonime grevd de aub.
atitution, ot tivait appurtunu & na ^ni^ro Julio Ca^riAro, di'WtrioJJ du domandour.

Dtkjo 10 Jttuvior 1871, los Mca«ic'ur8Uoutro, cnlanoiora par jugonwnt du HO
Ootobro 1870, contro Charloa Loblono, tutour & k dito aubntitulion, avaicMit

pr«58ont<5 nu Slidrif do Moutrdul, uno oxt<oution pour la mtiaio du niOiuo immoublo,
alttndu quo lcurju«cuiont contro lo Tutour A laaubHtitution pouvait offootor lo dit
iuiujcublo, non Boulumont pour I'uituiVu^ maia ptiur lo fonda mflinc, Lo HhiJrif,

auivant lurticlo 642 du fodo do Proc'<«dure, « noi<$ lo btvfdea Deiuaudeuni en
lo oauHO No. 2222 aur juKomont du 30 Ootobro 1870, onmmo oppoaition afln do
conBorvcr, qu'il rapportu arec Iron retour dca doniera dana cotto oauao No. 2029.
La diatribution pr(Jpi»rdo par lo protonotairo, qui acoorda ot nlloua, paroollo-

cationa Nob. 8 ot 20, oortainoa aouiuioa dq doniera aux dita Moaan). Doutro k al.,

ayant M contc8K5o par lo dit Cyrillo Lcbiano (lc«quolloB contoatationa sont oolloa

qui vidnnont d'fitro udjugiJea) loadits oMa^ciora obtinront, aur motion k ootoffot,

dovant bette Cour, pr<5aid«<o par son Honncih- le Juge Torrnnoo, un jugement on
- Novembro 1871, pour Otro aubatitud au Demandeur Wilson dont la or<5ttnoo avait

dtd puyde par lu dite diatribution ot poiir procdder \ la vonto /wr Vcmlitwni Ex-
- pontn d'un immoublo ddj4 aaiai ik la pourauito aur lo dit Cyrillo Lebluno ot oo ou

conformi^d aux artioioa 642 ot €43 du Code do Proc<5duro.

. Co jugement est dana touto an fitrco ot la revision n'en a jam.ia 0U5 demanddo.

^ II doit Otro exdcutd puiaqu'il n'eat poa mis en quoalidn. Noua lo oroyona juste,

,
d'ailleura!'

^ Un writ do Vendititmi Exponm fut 6mat>6 lo 20 Novembro 1871 et auivi
d'uno opposition por luquelle rOppoaunt pfttond quo la auisie est pour plus qu'il
n'dtait du aux Messrs. Doutre, soit par le Tuteur & la substitution repr^Jaentant
la teatotrice Julie Carriire, ou par le grevd^fe subsJitution, Cyrillo Lebluno, son
l<gataire universel en usufruit Pus aussi lea n^Omea moyens que ocux plaid^a par
lui dana lea autrea-contestationa fonddes aur la. okus^ Vl'insaisissabilitd impoedo
par le testament de Julie Garridre. ^. ;.i

L'oppoaant ne conolut cependnnt pna k la milHtd dp In saisie, maia aeulement
'

A ?^ rdduciion du montant portd au bref do V"cn«Knoni i^x^Ma* dont 11 n'a pas

;,-• >,:
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'
^

'
—— J~^.

'
^ —-..

"

<3Tiligow%Bnk ^' *' °°'**^" qttfl cette mani^re do rtglor ootto longuo contestation dpargnera

AriiSoU*' t 1

*'***''"''' ^ Cyrille Lebladd. Et il n'a pas nSollement raison de so |)laiadre—avcc

la r^scrro que nous lut acoordons par lo jugement rendu.

/ •
;' Jcoeuent:—^Considerinelhat there is.error in -the said judgment of the
^ 29th February 1872. ^'

-^

,

Considering thtit the Venditioni expoticuAh thisoause, issued upon good and
*

. >#uffioicnt authority to wit, the judgmcni ^tho Superior Coutt of the 18th of
November 1874, and the claim of saidi^oseph )Doutre and censors was a good
.one and for which said immoveable scj^^mi^frk bo, under tHe circumstances of

this caftse, sold under said writ, through given by said Dame Julie Oarri6rc

subject to tn(a(si«8a2it7tt^ and to serve as a^'/ncn^g to Baid Cyrille Leblaoc.
~ :'

^~' Considering that the judgment coiupiaineti of has gone bey'Ond the prayer of 1

\ the opposition of said Cyrille. Leblanc, that" the opposition did not attack the

^ • regularity and legality of the issue of said Venditioni exponas and that in so for

r aa annulling the said writ the judgment of the 29th February last past was and
•> " is unwarranted.

,

' "

'Considering tliat jibe Opposant has not proved the averments and allpgalions

of payment by him made in and by his said opposition, doth re'^ise saidjiidgmcnt^x
of the 29th February last past, and dismiss and reject the opposition of Cyri{&
Lel)lanc with costs, ill said Superior Court, in favor of Slid Joseph Doutre etal.,

and with costs of this Cour); of Revision Jigainst said Opposant in fevor ofJoseph

Doutreetal. Keserfing to said Cyrille Leblanc, the Opjxwant, the right to

renew his pretentions of payment against the amount for which said Writ of

.>^
P e»<ftViont -^jDaHat has issued by opposition afin de conserver oa the distribu-

• *' tion hereafter to be made when said v^it has been executed.

poutre, DoHtre de Doutre, pour Appelants.

. Loranger & Lora7iger,Y>\ix ln.im&.

%'^"
COURT OF REVIEW, 1870.

V MONTREAL, 30TU DECEMBER, 1870.
|

Cimni MoN'DELET, J., Mackay, J., Beaudry, J. ,

-

'
'-.. . ' '"/ No.a7«. *

;. ,
"

. ' '. '' "
.,

The City of Glasgow Bank, Plaintiff; and James Arhuclke et al, Defendants;

,
and John Kerry et al.. Petitioners;

. ,

ilKLD:—1. Althouglf • commercial firm be dlMolvpd, the members thereof are still pJ^tneqiF foVtho
liquidation of the afikirs of the old partnership; and a writ of attachment in oompulsor;
liquidation against them as copartners is well founded. 1

3. In any case, under the above circumstances, upon the principle that Interest is the mea-
.
-I sure of actions, a^reditor of one of the individual partners has no rigl^ as against tbr
creditors of the dissolved firm, to oppose the attachment. /

_ _ — . .. .^^
I

.

The petitioners alleged that at the time of the issuing of the writ of attach-

ment in th isause, James Brucfe, one of the de'fendants, was indebted to them

in the sum of $159 and interest; «^.,

That James Bruce had, lung prior tothe- issuing of the writ of ftttaeHment, '

.carried on business alone in Montreal, under the style of James Bruce & Co.

;

Jt--

M ^(
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et)partn«Jr, the said .coDartnemhin (.i-:» k 1. ^ *""* ^'''''^^^ to be hw ,
/""J

.

A.buek.ebe<«.i„,.X„n^^^^^^^^^^
tered according ^ the law in force there' of all wS K 7 / '^^ "^''"'''''^

of the aaid oopartrersl^ip, .^tice was gi n'in the S' '"l'^5^''^
^•««""«««>

by authority, «.« the plaintiffs were theThl !^ f^'^^'Sh Gazette, published

oanTing on busing together unTeTe -t^ !f^
'**' *" ** ^f'*"*" "<»

« fabe and untrue, aTthe irit of att.!?' ? ^
-^

i»ned .teainst the sjid Jai^es I^n^e1^tj2LT '"^"^ ^"^ "«'"-«»3r
ners in trade, for the purpose ofS n« Jhe ^^^^^^

" ''^^^^ ^'P*'*-

iii«kii.g fte Mme; ^ ^'''"'' "' "J JMtiflrtl. oauw fc,

iiilmB in ud . right to inlir™. fa^17, Z ^!
""" ''"°«' "™». I»« «,.

. "PPOiiiliiieiitofmmignee- "^ *"""«"»« "M* » Jw ft«

^^ ft.«ci^
0, p«..i.j; „d ft.r^r.,rr.:t"*

»hich the-mAiffmnff, L that it bu miufj^T ?'^'^>'*?!L̂ esffib
wnt of attachment be stisnended nnlsr'X"™

"'"'* ^'^ P^^^e^ngs upon the said

. h
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-\ «
•v

affidavit in thia cause fyled by the plaintiffa, upon which the process of attach-

ment was issuedt as also the said writ of attachment, the attdohmeqt and seiiuro

process verbal thereof, and alt other proceedings had and taken under the said

writ of attachment, be declared illegal, informal and nuH and void, and be quashet^

and set aside with costs. .

The plaintiffs petitioned to reject the above petition, alleging :—That on the

26th of October, 1868, a writ of attachment, having for its principal object the

appointment of an assignee to the insolvent estate of the- defendants, was duly

issued at the instance of the plaintiffs' and Was duly returned on the 11th of

November then following.

That the defendant failed to fyle any petition to quash the said writ of

attachment or to susp^d proceedings as permitted by law, but on the 9th and

16th days of November, 1868, respectively, one Robert Watson, styling himself

Assignee of the estate of James Bruce, one of the defendants, fyled petitions

to set aside the writ of attachment and all the proceedings- in this matter, but

the said petitions have been, by the jil^dgment of this Honorable Court, confirmed

in review and in appeal, finally rejected and set aside.

'

, That by reason of the premises atid by law the proceedings of the plaintiff

-could not further be contested, and the plaintiff had a right to have an assi'gncc

named to the insolvent estate of the defeiidants.

That the petition of the said petitionerfi, John Keity et al., ought to be ^

rejected without the plaintiff being held in any way to answer the same, for tou

following among other reasons :— ^

^
1. Because the proceeding adoj^ted by (he said petitioners was not knowg to

the law, ^nd they hiid no right by petition or otherwise to contest the writ of

attachment issued, oi'^any of the proceedings had, in this matter.

2.- Because the said petitioners had no t^al right or interest fo prevent the

appointment of an assignee to the insolvent estate of Arbucj^le & Bruce, the

defendants, the said petitioners n(^ being creditors of the said estate.

3. i^ecause the vrrit of attachment and proceedings for compulsory liquidation,

cover and iuolude the individual estates of th6 said Jamesin this' matter.

+wP^

Arbuckle and James Bruce, respectively, and the said petitioners will not be

deprived of {my of their rights by the appointment'of an asstignee to the estate

of tbe defendants under the proceedings in this matter. ^
Judgment was rendered by His Honor Mir. Justice Torrance, on the 22nd of

<^ctober, 1870, granting plaintiff's petition and rejecting that of Kerry, et al.,

who thereupoti brought the matter before the Court of Review, which sustained

the judgment of Mr. Justice Torrance. .

MoNDELBT, J., (dittentieiu.) 'A creditor finds out tha^ debtor of his is

forced into insolvency, as a copartner in f firm. T^Ifaebtor, the creditor

-knows never to have been such copartner. He presents, in Chambers, a petitioo,

wherein he alleges the fact, and prays to be permitted to present snob petition,

to the end that he may establish that his debtor is not, and neyer has been, such

copartner. The Judge in Chambers permits the fyling of the petition, and sub"

n[uentlyrtfa* eaae ia gubmitted to Mt^Juatioe Torranee
^

- who, Bpe&-a

petition, dismisses that petition. The ^dgment (22nd October, 1870) is not

motiy^, and I infer mat the learned Judge considered that an outsidejtreditor,
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candot obtain the oonchiiioM ofI^ '• -^--—-——

_

lane.

acqu,e«e in «„eh. course. L^niresT '
' ''T "* ^•''™'«^'^- I e-not

«nte«Bt c.n . creditor h.ve than in1 ""^"'t^ -IgtioBs. What greate
to the debtor? Is u noMidJ h .TT- Tr"^^ ""<» unJastlfTade
Petitioner'B debtor tnay b^ „ „ed and i.

^ »>«> forced into insolvel he^t anything
? I. u not el« "hat bvM; ' . '* ""'' '"^^"^ •"^^ "ever

ne«h.p (the defendanti,) the Court wTlIU ^^^ "^ *'"' PreU^nded copart-
d^^Uration of a falaeh^d? T^^g^ t^T'r''

^''^'"•^ I«"i-t i

»o bearing whateveronle present^ US ^r''*"°^
""'' «^ 18«9. h«*

.«th*„e the t'«mpIingUTeri^'J2"-'^ to defendants.^

whe!her\t"ju'^yT°„3 of this Court of Review
f«>m another Judge, allowing Ihelt^Son^'' .^.'"' '"''*« ">« «'<>«' ob2
Upon the whole. I am of oniJ? T^'""*®"

P«t't'on to be fjled.

f-, that it shouid^TrT^^MM en, their allegations. \
'^' P^^ttoni>rs allowed to make^ if

Th^majority of the Court nAn---
should be confirmed.

, T'"'*' ^«'« ^^ opinion that the judgment

Carter cfe^«o«. for peUtioners ' '

(J-L. M.)
^

/ .

COURSUPERIEURE.,!l872.

Comw SlOOTTE, J. >
' "

—

de» Comml«MU«g d„ toSn d'^r" ''°'"'*^ «>»" 'em^ d'Actoh V.. .

•*tt

amTaots JU_ ——m* ^T-—

^

• ' • 1

-A*:.™:™:
tir.r.it's'.'' """'^ "--•'-^ -.

.- ''®'^!'^™°*'«>n"Pedomioiliddan8le
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kW- lage d'Aot<^ Vale, dan's lo district de St. Hyaointhe, p/ar la sommo do •22.64.
,

^Tr?;!"' Au jour fixd pour la prcuve, le requiSrant nia la jurisdiction de la Cour et n.a

aussi Ics faits alWguds dans la demande. La preuve fut fait«, et le juge (F. F-

Bour«ault,coininis8aire)aprd8 avoir entendu la preuve, rendit jURement ik 1 au-

dicfi<^ pour la somrne de 812.54. Aprds avoir entcndu d'autres causes centre

Ic ™6mrd<5fcndeur, pour des oomptes de la mfime nature et dans lesquellcs .1

rendit jugement pour la somme ^e $22.54, 11 pr^tendit qu'il avait fait une^r«ur

dectflculdans'la premiere cause et demanda H I'avocat du requ^rant, dans la

premiArfe cause, s'il pouvait changer son jugement, de maniAre i y entrer unc

Ldaa,nation pour J22.54 comme dans la seconde ;
'avocat du requ^rant s y

oppo^de^sortTquc le jugement ne fut jltB chang^. Plus tard, hors la^pr<5sence

-derpTrties, le commissaire fit changer par le greffier la note du jugement fait sur

ie dLien et fit mettre $22.54 au Ueu de S12.64, oomme dtant le montant de la

condjmnation, mais Ik feuille d'attdientfe ne fut pas changtfe, et 1« jugepent sur

cettlfeuille d'audienoe paraissait tou^ours etre' rendu pour $12.64^

SioOTTE J—La Cour des Commi^aires a un^ft-jurisdiction tris-limiWe
;

aes

polvoirs, cppime-son existence, sont choses sommaires, d'un caractAre essentJiiUc-.

Wnt, exclusivemcnt local. Les-Cours SupdrieureS existent en vertu duD<5

IdLlationikqucUetoutd lasoci^t^ prend part. Les Cours des Commissaires

sent des institutions particulifires, devai^t Icur organisation, leur dur^eil^Jo-

iLte de certains propriduir^s dans chaque loc%lit<5. Tout est pr^caire, sonltbaire,

Lennu, excepts dans la locality, guant i ces couw. Lcurs attributions sont

/toujours llmitdes dans la lettre de la loij rien au-deli, ni autrement, est possible

comme chose Kfgale. Toute deviation est jUdgalit^, exc^s de pouvoir. Leur

J

juridiction est de droit strict et rigoureux, n^cessaireraent limit^e a^x choses et

/ aux lieux sW Icsqucls ellcs ont attribution.
, . ^ »

/
- La loi cbnstitutive de ces cours Hmite leur jurisdiction aux faits et 4ventua-

,

/ lit(5s qu'elle ^numire. Ainsi, " La Cour des Commissaires prend connaissancc

de toute demande d'une nature puremcnt perstrtmelle, n'exc<Sdant pas la somrne

ou valeur de $25. ,

lo Centre un d^fendeur rdsidant dans la localitd m6me.

2o Centre tin d^fendeur rfoidant dans une autre locality, et danaun rajon

n'exc^dant pas cinq lieues, si la dette a '^t^ contractde dans la lccaht« pour
1^

quelle la Cour est,€tablie.
., , j 7 •-"'

3o Centre un d^fendeur resident dans une locality oii il n y a pas daJB«(mmis-

saires pourvu que cette locality soit dans le District, et dans un rayon n'exWSdant

pas dix lieues.
. ,- i.' s- »m

Pour donner jurisdiction, il faut^dono que le d^fendeur soit dans 1 une de cC?

. ^ventualit^s, quant & la residence, ou quant k la creation de la dette. Les pa-

piers de la cause ne font voir et ne constatent auoune des ,dventuaht^s, qui po4-

vaient donner jurisdiction. La jurisdiction doit apparaitre ii la face des pro«$-

. dda ; c'est chos? de riguevw dans toutes les mati^res sommaires soumises «ftx

; iribunaux infSrieurs. (Le Juge cite plusieurs pr^e^dents.)

;

L'autre moyen invoqu^ contre le jugement est tout particnlier. Le commis-

^ Baire avait rendu et prononc^ son jugement condamnant le d^feodeur k pay^r

\

jtl2.54. C6 jttgflatant fat mli de Buitc-t>tf^ Ifrfrefficf-Hur U dogmcr, dniwJb^
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TW^^que de I'opinion du juge •

c'est pcrmettre

r—

:

[

^'id t

en favour des autros pourluLaTJ
"'' ^"«'""'"* ^"* «°^" P«"r «22.54, '""a^.*-

,,Leden,a„deur, daDslaoausedontilsWit in».rn«ii I

gnant que jugcment n'avait dtd ro„du en Sa f.?
*'^""""«->"' «« ?'«-

que^sa r^Wion Tut exactemeMLie ''"' Po^' «12.H quoi-

"oce del panto. M.i8 tonl.fci.l-'
»l""'e«ment ns fat fail e„ p^.

A«. C. T. To" "dI"™ »^''-W... doit l,„ p„.,„^ , ,,.„,

l'.udi8«oe. » .
^ oonteatAj, le jugemeot doit 6tr« proi.pno<i i

«.". .11 fa. perr«i . a«i'tatCCrr*''r
'" '"^ '"' «'"«J^«-

Pigeao dli "Loiwu. 1.T . "^ '""""'^ oostradictoiremeirt
'

-dii jugemeot
:
" Le tribunal, en tominan. l.T '^"'°' ""' '" P"""^

.Ten>pli Mmp!«ten,e„t ao. oil™ e^iZ i ? ."• ff *° ^"«'°"°' <"«"•«;

il««enti««.i.„tetir,«,A"te'„t?l^r'" "*• ''I*j"8»=«»'«^^

*»i..,.'il,«,pe„JX;™™.T„1rr° ''°' 'T "'°' '"' """
^^^^.o.eia«.,

. ,.,.1 iz7X^z^:^r.:x
P.W?'S:i'*

™'"'
"" f-^™'-^ r-r,u.b,e dana la can* *

on jugement a «t^ prononco par la Cour 1 nW nf
^"' ^""'l"'""* «>'«

pJixtt^Str^Tde'-ir^^^^^^^^^ --' -'«»'«-"
Ubom.

•*»toirtr.tion d. I. iSaSoo^aSnil!^ •

"°*" I"" ''""''I™
f

'a.lH. d4n„.l. d. IM.m.tia. .E.ri°r,'°'''f ' "TO"'»Mli.^ a.|„.
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Ltorin
Til.

OllTetQ.

dc substituor au juKonucnt rendu sour oette ealutaire influence, an j^genient

dictfS pur la faveur^et les muuvaiHos obscRHions.

II n'y a rien iH gagncr & bo d<:;partir do la. rdglo, mais tout & perdre duns la

Banotion do tela proctSdds.

Les deux moyens do oasoatlon invoqii^a sont vtilables. En conB<S({Uonct , lt>

jugemcDt attaqu^ est infiruid. .*

CAujfnow <fc jSico</«, avocats du rcqudrant. . '

Fontaine <fe Mcrcier, avQOat de F. X. Bourgault.
.

" '"

Bonrgioi$, BitchaUd <fc Richer avocats de Surprenant. ,.

(H.W.C.)

COURT OF*QUEEN'S BENCH.

MGNTHEAL, 7tb SEPTEMBER, 1871.

A/raw ipuvAL, Ch. J., Oabon, J.., Drummond, J., Badolut, J.,

Monk, J.

No. 6,

^1 lipSSEN'ER, Tutor,

Appillant;

DE BEAUJEt
ItlSPONDENT.

/ n«ti):—ThiU tutor cannot legttllj! appeal without being »pecia!Ijr»uthorl«ed«WJtM«c«.

/ Per GurIA'm :—This is a motion by the respondent to dismiss the apj^al,

I
on the g^un«l that the appellant, who sues in his qu^'lity of tutor, has never

Ibeen specially authorised en justice. There can be no doubt upon the point,

!
and the appeal is, therefore, dismissed.

, „ • \
•

' ' f - y Motion to re^t appeal allowed.

Doutre, Doutre & Doutre, for appellai)

D. J). Bondy, for respondent.

(8. B.) . •

SUPERIOR COURT.

MONTREAL, 30th NOVEMBER, 1871.

Coram TOBBANOB, J. \^ ^

No. 800. .

Laurin vs. Olifi>eau^

HiU):—Tliattliepar»ntof*amlnotha«no9i«aii<i« to bring 'an sotfon.in her own name staply.to

'recover 4!Mnage8 for aUegvtt Ulegal arrest of a minor son. »

' Peb Cdriam :-^This is Vn action by the mother of a minor to recover 8207

for damages allied toW? been caused by the illegal afrest of her son. She'

brings the fction in her own taattiS and.not as tutrix. Ttere is no plea to the

action, and the plaintifF' has been heard ex parte. It is quite impossible for the
»

|

plaintiff, however, to repover in this action, as she has no Ij^ qnaliU to sue,

and I must, consequently, dismiss the action^

T.nn ftnt & Lauctot , for plaintiff.

Action dismissed.

JS, Labelle, for defendaftt.

(SB.)
,

,^

T

^



COURT OF QUEENS BENCH, 1872. 22S

''I

COURT OF QUEEN'S BENCH.

Appeal Side.

QDBBEO, MAROH,.1872.

Tomn, Ddval, C. J.. Carojc, J, Badqlet, J, DauM>ioND, J., & Mqnk, J^.

B. 0. A. QVQY, ' *

(Plaintifbttowj) 4^
'

Appillant;

* I

W. ^ROW.V, K >

(Di/endanl below.)

- '-

-

"
: ., -_:

—
','^,: ...... Ra^ONDKNT.

This action was 4br £2d,000 of damages suffered% Appellant from divers
alleged vexatory." actions at jaw instituted against bim by the Respondent mall-
eioudy and unjustifiably. The issue was^limited to the three first actions and
whether instituted with malice and without probable cause. The verdict of the
jury was for Appellant for 817,97G, but judgment on the Vterdict was on Res-
pondent's motion therefor arrested by the majority of the S. C. at Quebei Chf.

'

J. Meredith and Mr. JusUco Stuart in elaborately considered judLents"
agamst Mr. Justice Taschereau, the trial judge, and the Appellant's action was
dismissed. The particulars of the^ are explained in'the opinions of the judges
sitting m Appeal, w'ho by a majority set aside the judgment of the S. C. -

Badgley, J., dissentient—A brief statement of fa(jt8of th^ litigation, out
of which this cause has arisen, will serve as an introduction to my observations in
this cause. The Plaintiff and Defendant—

I use the terms, instead of AppeUant
and Respondent, as being more convenient—are owners of property lying for a con
siderable distance above and below the Beauport Bridge, and along a little stream ^
tjalled La Riviere de Beauport, which empties itself into the St. Lawrence in the
neighborhood of this city. Thel^p'properties were not contiguous, oAly because "

of their separation by thisijtrcam which, below the Bridge, become8,at times, enlarg-
ed by the effect of the high tides in the St.Lawrence, atidUen expands itself shal-
lowly-from the Defendant's property on the one side, over the low-lying property of

"
the Plaintiff on the other side, until arrested by the land ridge some distance from

•the natural channel of the stream. The stream itself for several years past
e«oept for serving to move t|ie milKworks, and to give passage to canoe/and
batteauxfrom below bringinggrain totho MUl, appears to be oflittle conceivable '

valrfS, except as an incentive to fitigatibn. The Defendant has been the owner ^
of the Mill and its dependen<?iei for above 30 years, whilst the. Plaintiff has for
alonger time, been the owner of his Domaine property of'Beauport TheDe- "
fendant's mUl property above and b^low the Bridge, borders the stream on ene
side, as does the Plaintirs property on the other side; the banks of both - "'

properties, like the course of thq^stream itself, being irregular and t»w„..^

k:^
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*9

A' \



226 COURT OF QUEEN'S BENCH, 1872.

B. c. A. 0"iy. As alrondy observed, the Mill is worked by the stream wnter fVom nbovo, which'
W. Brown, is emptied by the Mill discharge into the stream below running along' the bunk

i

' of the Mill dependencies. In order to protect his bank lirora river abrasion, the

. • , Defendant, in 1850, inclosed a portion of his river bank by wooden works, which
tlw/lttintiff two years afterwards followed by the etttction of a long lino of
wWwfbelow the mill on his side of the stream, intended to protect his low-lying
land fi-dto being torn away by the water of the streuni thrown upon his side, as

•alleged by him, by the effect of iho Defct|dant'8 Enclosure on his side. The
riaintirs Wharf was completed in Oct. ^852, Without the adoption of any

^ process of law against the Defendant for tU roiuoval of the alleged encroiich-

ment; the building of the Wharf being adoptc/d as tho muterial protection
against the wearing water upon hi.s knd. Sub9(.(iuently in 185:^, tho Plnintiff

erected another Wharf on his property°on tho/Btream above the Bridge, and
opposite to the Defendant's property there. These Wharves, erected l.y ^he
Pliiintiff^ have occasioned a great deal of litigation between the Plaintiff and'
Defendant, which has culminated in this actioij against tho latter, the judgment
in which, by the Superior Court, is now subiiiifted for our consideration. Tho
Defendant's inclosurc appears to have remikined uHnoticcd for two yeiips, tho
Plaintiff having completed his Wharf, ns allfeged by tho Defendant, on the 16th
Oct., 1P52, when the Dofendfjnt, concciviug that it was an illegal encroachment
"Pon tbe .stream, ami nn impediment to itA use, as well as'an injury to his work-
ing of his Mil!, brought his first actioij unJer the No. 533, within twelve or

I thirttHsii days after the completion of tiwj Piaiutiff's lower Wharf, for the causes
aforesaid, and concluded for tho demc^ition of the Wharf, and subsidiarily for

damages. It is manifest that tho demolition of tho work was the real cause of
' action, the dani.iges being added technically to* class the suit, because, in the

inUTval t»f twelve days, no damage* were actuii'.ly suffered or were proved. In
1 Jan. 1^54, the Defendant brought a scc6nd action, 'which was for damages
I suffered in tho interval from the first action by the continuing nuisance of tho

j
^4 Wharf interruption, and in Oct.^ 1855, the Defcndajit brought a third action for

' alleged encroachment by the Plaintiff caused by the erection of the Wharf in

^
1853-4, above the Mill. The/actions were all contested, eHjije/f* of considerable
length and expense were had/ operations by Expertise were also had, until final

judgment was reached by thfe Superior Court, as well as in Appeal, in due course,

in each cause. The origiiiol judgments in the first and second cause we*e in
Feb. 1860, and in the thi/d cause in April, 18(x2. The judgment in Appenl in
the first suit was render^ in May 18(51, in the second, in Dec. 1861, and in
the third in June, 18^3. The first action only, No. 533, was appealed to

England, wheve the fii/al judgment of the Privy Council was rendered in Feb.
1864. A fourth actidn was brought by the Defendant at a later period than the
above, namely, inl864, which wasftr a differentground ofcomplaint, and which was
also dismissed in both Courts hei*e,'but in which the Plaintiff, on his cross action,

* obtained judgment/ofdamages against defendant, for £45, with his costs. The
suits and causes of^action have been particularised, to show that the actual deigand
and conclusions of each were different. No. 633 concluded for the demolition of the
Wharf btlow thfe Bridge^ No. 183 for two years oontinucd damage, by the con-

/.'-
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bZ" „1 l!ir?''^"'f^''
"" th^^moIitlonVth, Wharf above thcB. c.

Feb^ 864. Looking at the^^ the pl„i„tir, ^oolar^ti^nin thi, oau«. 28thMay 1864 and allowing Um,0»> r<5coipt and entry here pf tho Pri.y Council

Briefly tatcd. tho onuj..gf action, set out in tho plaintiff'* deoiarat rtn^ the
'

three suibi, No«. 633, J83^nd 326; to which the fourth. No 681 is nlsoaddorfand to <.ach Of thc«. the piaih.tff ha. alleged special grou dWaS;«^^„tn He'«^ n. No. 5,33 wo. i,;^it,ted by the dofi^ndanC^. U «V,.^i:%„Sment Untune, auc,,u. caus.,,u,ne(e qnchonque ce ^ue fe dit Bluon >m.it hlen
'

<ionm„j!^int6rS,,. As^to No. 183. he asHorts that the defendatt t^^l^'t«.^m« segments do mnlicc ct d'ho»tUiU ct maumi»e/oi, dvec pa,siZZi^\etd.u.e senidessein dr fair, .o.ffnr U ^l^n^andeur:nonoL:^Z::^^.
n,nmedu di/indeur, p„r mpj>o,; a ce secondprocis,commej^ur le prernierTl ^

^

navmt auc.nsujrt dc pMntc coutre Tapp^lant ; and as to 325 the pW„ iff
^

Gugy asserts that the defendant Brown, „t.//cu,««,„o«.e..„„, Vor^MeTu •

trZZ \ '•"'fV-'*'"';'
«» iroUiime procis. To those causes of ae.ionthe pla.nt.ff al«o added complaints that the defendant had bought up causes of

act.on ag-unst h.n., nonpar une maUce infernale, and had harrassed hi«. with

on he techmcal ground that no action in law would lie for damages a^ainsH
party, me..ly ^cause ho had not succeeded in the actions brought by hC thedemurrer was fe.a.ntained, and tho plaintiffs action dlsmis^d. but Lt £.

'

^l "T/JT fr**/
*^ ^"'^°""'"' '^'^'' ^«"* «^ '^' 26th June, 1865,-^hch settled absolu&ly the po.nts and grounds upon which the plaintiff mus

rest h.^demaud in damages, and that judgment has been rested and acquiesced
jn by bo h part.es The points settled were, that the cause of damageX«rbefound only ,n the ,nst.tution of the suits Nos. 633, 183 and 325 and in their
.nst.tuUon by the defendant without reasonable or probable causei leaving to the
pla.n .ff tojise% 681 and the other suits mentioned for debts reajly due bv
thopla.nt.ff to he offered in evidence y«an/«m valeant as proof of malice, by the
defendant The defendant joined issue by a Di/erue au/ond en/ait, and then
followed the art.culation8 for the decision of the jury, which were neoes-
«ar.ly settled by the terms of the appeal judgment. 1 -Did the plaintiff insti-
tute and prosecute the suits No.. 533, 183 and 325 ? The juiy have answered
.n the affirmative. 2.-Did he institute them, or any of them maliciously, and ^
without reasonable orprobable cause ? Thejury have answered, yes, maliciously
and withouj r«^faabl6 cause. 3rd.-Did the plaintiff suffer any, and what

nmount ol 917,v7U. Aftcrthe pkiullff haTrested, that is, olosed^is case, ^he

A. Oufv,
•nd
^roirn.

i"

*

i
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^' ^'
nii'"'^

dofiindant priiyod th« prcsiJin)^ Judge to direct tb« jurj that, m tlio |)riiioi|Mit

W. Uruwn. matter iii lupportof the suit hnd.not boon proved by the plaintiff, that la, that

want of probable oauae by the dcrendant had out boon oatabliahod by the plain-

^' tiff, the jury should render a vonliot tor the defendant.. The Judge roruaed thw

request, and put the dofondiint upon his defence, upon the fnronnd that the

plaintiff had made out a ptinul facie case. It would bo waste of time to repeat

what has boon most correctly obmirvcd in the Court below, that there was no

proof whatever of the defendant's want of probable cause. In laits of this

description, where the question of probable cause or the want of it is admitted

by a presumption of law founded upon facts, those facts must be proved in

evidence, and where they nro not proved the action cannot stand. Probable

cause, is a reasonable ground of suspicion supported by ciroumstanooa sufficiently

strong in thomsclvcs, to warrant a cautious man in the belief, that the person

charged is guilty of the matter with which he is charged. Mere primA /tu-lr

cases, with the ancient notion!^ of Hrintillus of evitU»ce huvc disappeared, and have

been replaced by the practiciil good sense of modern times. Moreover the plain-

tiff had made those aggravating assertions in his declaration in referouoe to the

institution of the suits by ^ic defendant. These were his alkgata and should

have hoon fjrobata by him. Our law required this us law, whilst it is manifoHt.

that he adducM no such evidence to support his onuHo. It is in fact the omis-

, sion of the chiefcharactcriMtioof his right of action, and having brought his adr

vcrsary into Court, it was his duty td prove the.reason why ; not simply, that the

- defendant had instituted his throe actions jigOinst the plaintiff, because thtit

I
'

was no more than the exercise of a legal right, but that he'liad done so without

any ground at all. As the case rested when the pluintjff closed, it was only

proved that the three suits had been instituted, and defendant had been unsuccess-

ful in them. That was pot enough : the judgment of this Court, which settled

the points, dircoicd the plaintiff ti> pru^e, no't alone the institution of those suits

by the defendant, but their institution without relisonablo or probable cause.

The terms of that judgment -upon his own appeal Were for his guidance in that

respect, and for that of the Judge before the jury. The Jiidgo had no discretion.

He wasdiitctcd by the judgment of tljis Court to appjy the law of probable caube

to the"evidence such as it was, and to adjudge, tliut the plaintiff had, or had

not proved want of pfobable cause. He did neither ; but, under the impression

of upratid facie case whether of probable, cause or something else which could

have no legal existence and was not in any way within the province ofa jury, he put

the defendant upon his defence. This proceeding was erroneous, because there

were no cotitradictions nor controverted facts in evidcnec ; they were simple proof

Ji the institution of the three suits, and of their dismissal' by judgment, and that

dismissal was set up as proof of want of pfobuble cause. ^

But, besides this, the evidence adduced actually disclosed that the defendant

had acted with probable cause. The order by the Judge to the defendant to. pro-

ceed notwithstanding, was erroneous; there was no legal proof made by the

plaintiff in support of his action. The jury had no fact before them legally to

constitute want of probable cause, and under such circumstances their verdict

.
is mepely nominal and solely under the direction of the Judge. It ia not toO'

«9; Gibbv. Tilj
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.her. .., .„a^ .„p.7.':!it pu:r.r I'r r '"°" /""-
whore the Judge u«M and innli- »!.« i

'"'"'""'
.f"**

'>»» '«K«nj prow It, and

. 1^.1 proof to .fpZ I w thouTen I
' •"jJ.'""!'^" ''«" -"tipn for w^ot of

of a Torxllot for the deZrnt 1 1 Ta: ."'f
*"'* ^^ »« '^^"^^ '»>« 'ntry

J^ve the E„,„,h 4u?Xthel^^^^^^^^^ ^|The same effect i,, however, obtained by the ontrTofdl^^r^ r
''""'^•

non-su.t i. „ common prnetice in Kn«l„nd. There ^h^ JrT . ""'^f -
''''"

either on the Plaintiff's ahowimr or n„ .,' '"''^*'""^''''««» of opinion,

defendant, that there « p;'::^^,^^ U ::r;r^^^^^^^
'' ">•

(DaviHv.nardy,.6B &C 2'>ft ^ tTL ^ 1
""""-«"•» the plain tiff-

«PP««1 (I Vol. 'p. CO Gutbin. L mJT^ 'r"
"" "-''' ^''"'"•"•-d. in

defendant may be usedtlX:;:^^^^^^^^^^ "l"' -;>;- ««- by 'the

.dopt that English praotloe, but'JZt^ZL u'r ow T^ 'tT'
^"

not, ID terms, use the Drocoedinc, «nJ k
^ *" ^^^^ "*''"b docs

b.ving been ^t ^m^r^^:'; 2tl^,7ZS'''^'
'''^ '^^^'^^^^t,

faction of the trying Judge who stared th!»f T f ' *"""" °'«" *« ^f-" "ti*-

i" W, t.e defendant bad a^ld £ 1„d^^^^^^^^^^ '"^t'
''"^ ''^"

tion of these khree oases; and yo^ln Jhe foco ofT .
'!' '""'" ^°'" *''" '""''*"•

allowed the jury to take the h^^Jlltll^^^^^^ '' *''" '"'• "*'

"

law, and to find want of reasonahln !1„1 ^ ' " *"•* «*Pounderoftho

;i«;be tooth of the MerpZ:'^^^^^^^^^^^
defendant had acted with probable eau» Th:

" *
.

"'^ ^^""^ *''"* ^''^

The result is to tnake the iurv a .
contradiction Is. manifest.

ftctsot the case. Now.lw is
"4

to JT^ITk*^'
*''° ''"'' "°^ "^ t^e

Code ofPr^d^e. .luLridll'rd;^:^^'^^^^^^^^
nilings, are carefully oopied out nnrl ..n i

^.^^ ^^^'^ *"»'. w'th the vauUs

Now >t I. ,.11 k„„„ ,,,,1 i„ ^ p °
u?f ,

^ " """" W-
under the oare of the Judce in I h.ll .e !•

^'®"* oiroumspeotloD,

-ord, or such parto^^^^Z^^;^J^l " ^?°*. " -% th^^
>n this province the bill of excentiZ hn- iT \ r^T°' P'"*"^" "P<»"- Herf
of evidence and of all the ruSt1 1^: *^f^^' «°«* »•>« ""^de-up notes

of the Superior Tribunal rjthe t^d 7^^ '*" '''"° ^""" ^''^ "-'"'^e'-tion i

here, According to our Co^Z^!J^ ^T "P^"' '^' ^'" P''"^^"^- So ;

other papir^ L, conStute tW^^^^
decision thereon by three Judgesoft^p:^:^";^'"'"? " ^P^?' "««'

^

requirements of the 14 and 16 Viet ch 89 T^ ^^ ^ "•' ''"''«**

t^e 2::dtit*;;:^:^ ^^^s court, to which

-competent to decide finalk upon the3Lr' Jn ^V'T'^'^y ^^''"cd itself

0. A (lugf
•n<t '

W. Uruwa.

'^

^»»; Fei^nson v. Gilmour iU.. 0. R.-WIW^^'^^ "^^^

\ V,
"7^
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JI.U,

ir. •ruwn. '

-J'-

8h»wT. Molklchaiii 3 L. C. Jur. p B; Grant v. BtM In. Ca, IMO; Clark t.

' Murphy, 1 1 L. C. U. lOB.) It ia plain that, If the Jury 6nd fkota which ahow

that Ihyfordiot ahouM not hufo b«en gWen for tho f«T(.»iroil party, the Court onn

and "IjKht to ronder judKinont for tha other party notwUhntauding tho tardlotj,^

M wu» doiio ill Tiimona v. Gibb, and aomo other of our own adjudged OMct,

whore tho record containing the wholo of the evidence »\na been aianilnnd, and

deoiaion upon tiie whole oiiao reiuhircd by tho Cuurt j in aonie of th« adjudged

oukca in thia renpi-ot, Uie Court reatcd ita deoiaion uinm law mther than fact. It

Mceuis plain ihcruforc, that the whola record la within the cop;niaano« of thU

Courf, and, being ao, what la tlio judgment appealed fro.ii ? The judgment of

the thrco Judge* of tho Superior Court wna upon tho motion flrat, for judgunnl

for delendunl mm <>h»luittf irmlii'tu nud that the action be tljmnu§ftl,

gr Bccond that thojudisnksnt on tho verdict bo arrested fi>f ti^ POunda atated,

and thai the action be ]fiimi»iftL Tho Court below pMBcd over th« flrxt

part of tho motion for jud^^nicnt now obttante t'fri',<lieln, but adjudged upon

the motion to urrcat the v.^di^, and thereupon to diamisa tho ao0on. Whnt

ia thia motion aa defined by authotity ? A motion in arroat of judgement i»

" an opplioation by tho defendant that no judgment bo tendered on a verdict

" agaiuat him. My arreiit of judgment ia meant the rofmal of tho Court to

" enter a judgment upon the Terdict, for lomo cauae apparent on tho record,

" Tho judgment of tho Court being a conclu»ion of law from the facta of the

?' record, it muat be collected from tho wholo record. If therefore the

' whole rcoord ahowa no ground for judgment, it cannot be rendered even if a

" verdict againat the defendant bo fbund. " Whore then ia the oonoluaion of

law to 'bo found ; only in the wholo ncord aent up for appeal, oontiiining the

evidenco-llnd prooeoainga. It ia^rue that article 432 of the Code of Procedure

Buys, that a^rreat of judgment hiuf the effect of annulling the verdict, and the

practice in England ia to follow it up by « motion to dinniaa the action. In thi»

ouae that final motion for diamissal ia alao made of rcoord, and ahould be nctod

upon, bocau&e the jury trial waa in fact exhausted by the verdict, ond the oauio

seated befora the Court on the merita aa they were. Its allegationa and avcr-

.menta being unsupported and moreover controverted by evidence, it w«b ripe for dis-

missal under ihe common practice of the Court for unproved causes ; so in England '

the arrest of\judgmont annula the verdict, but where the plaintiff had do

verdict from his own fault or negligence, there a new trial ia not given to him

as ((fcourse, but\the dismissal of the action follows as a ncoeasity of praotioe, jnatico

and law. It must be observed here that the record contain* the plaiatiff'a motion^

for judgment upon the verdict, the mere arrest of the judgment would neoeaatf^

ily therefore leave that motion undetermined, and subjeol a terminated cauae to

further proceedings when neither party required it, because the Plaintiff has only

moved for judgment upon the verdict, and the defendant has not moved for a new

tr|«L' III Shaw T. Meikleham Chief Justice Lafontaine rvey dearly expkiined our

jury syatem. In the present case a motion in arrest of judgment was the only

legitimate and practical course to be adopted, a non-auit, as already stated, oould

not bave been granted, because our law does not provide for a non-suit. In

such * flaw, U in Lumbjl n. AlliJay 1 Of. & J. Kiehoquag Beports pi 808y=
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^'irW brth";j
'' T"'" ^^••»«*«''"'"' '-«• '• P'"''«J. «» put. in !««• to -. C. o*,,«w mou bjr the JurT. th« niii»«»lnfi »i.,.«i.... .1... «• ->_ ...... L Md

W. Brum
tM trim! h« #1- I .L

7"'.- B"""!- —»«' •• piemiou, it put* m t<wu« to

iud^L dl r "T •"'«°''r
»«-"-''»"'«> • cau*. of action, it w«. Ibr th.

^^^I'^lf :"''''' '"^ "•"" ^'"'^ ""'^'"«' '"'^ -^ irregularity Tho™

PlalnUff ««.W A<.., A.. ;„,/j,;^„, „„ ,a, „,,/,,, „^^^^^ ^,^^, ^^^^^^^^ ^^^^ ^^

find ihrir^Z? T' .

'*''^- **^^ '^"''^ '-^ ^'"" '^'*=«''«'^- Now, tho Jury

'lb K "'T" ';
'"""'• ^^'"^"* «"'^'"« ""J^ f"-*- <«">•«•"«"» of want ofprobable oau«, thoyflad directly tha» tho defendant acted without rea«.n.blo

'

«.uw finding an .b«,lute eonclu-ion of law without any facl« to .upport it..Now, the judgment m Appeal, which defined the facts to bo establi.hed ta .up-port of tlua action, onfy declared in other words, that the Plaintiff should prt)re

maS e o'ft!VTf /'*
f
!' *^'"''«""''- The fmi.fm 6f the action i, the ^ .^

TlT Tu'
?"'''"'*• '''•"'•• ""'* ^ aocorapitfed with tho want of probable J«auM. Thuiw a negative *«ontiaI to tho plaintirscaw, and 8p.^ifically ordea^ ^

benefit of thepaintdT. ftilur« to ctabliah it. Malice may be inferred from
'

rrblhl? 'Tl
**"* ""* •"*"' ""P'*" ""''^ "'" «*^ "»P'y the want ofp^ble cause. Both must concur..because this action i. for institution and

JZll T. •* '''^''*"' '" themseiv^vbut maliciously and withoul^
prob ble cause. The g«,und ofthe «,tidn U.that a legal prosecution was carriea ^oa wuhout. probable cause, and hence thia pund is e»ential because every -tother allegation may bo implied from it, but thi, must bo aubstantialiy and ex-

*^
presaly proved, because it is an independent fact ip itaolf. The leading case

bv LorH '•«';r'/7''*''l."
"" House of I;ords, and the opinion.Veaby Lord. Mansfield and Loughborough, have settled the principl^ and s^vedas a guide and rule to thi. day.

r t
> ^ ^ »<' v»^«

Baron Parke Lord Wensleydale b Mitchell v. Jenkina, 6 B. & C. R 694

Sh^ f ". t """«••'"':"'%-"" P^'"* ^^'^^'— °'-ly«ttld
than that in *uch a« action the plaintiff ,H«,.;,r«,« ,iA«, ,V«i,enW m the Mu-ro^* namely, that the prosecution w4. malicious, and without reasonable or

S!°y !.°!°?:J"
''"°'' "r ^^^^ th'tthe plaintiff must adduce eno»;,h evl-Am(^ tn Mtiiiy > r.Mu»ablo uma ihal the pwawutd^ had no grounds for proceed-
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B.C.

- %

"-^^

^jjGufir. ing against him, but his intent to injure the accused, nd merejjrtma facit case
Brown, —no scintilla (^evidence, but the broad fact—see 6;%SSgW_and the cases

cited 1 St Taylor pp. 37, 39. Numerous citations might be added to establish the
necessity for requiring, in actions of this kind, the concurrent proof of malice
and want of probable cause, for, as before observed, if Kant of probable causip is

not «stabli8lied by the plaintiff, no action, on principles not only ofjustice, but of
necessity, can be allowed to Jie against the defendant. It is manifest, therefore,

'

that the want of probable cause must be proved. NoW the jury have found want
ofreasonable cause. What is that? A presumption of law. What constitutes
it ? Facts found by the jury or law found and applied by the court ? Here thejury
have found the law, the want of probable cause, which is the 1»^1 conclusion or

., inference to be settled and adjudicated by the Judge; but they found no facts

^

for thg Court to decide whether there is or is not want of probable cause. The ,

.

'
learned Judge who presided at the trial says that this being a mixed question of
fact and law, he 'gave up both to the Jury. He was ih error. The mixed
nature of the case is truly of fact and law, but tlffe Jtiry find the facts as sub-
mitted by him, and upon the facts' so found, he assists them with the law, and,

* under his direction, probable cause or the want of it, is found, which" in that'
"^ T^ case, mnkcs the Jury, Ihe finders of the fact, the mouth-piece of the law as given

by the iJudg^. It is laid down in all the books that the qfiestion of probable
<- cause is one for the disposal of the Judge and for his decision alone.

i

If the evidence had been conflicting, to use the language of the

. Judge, in Hiiddrick v. Hislop, 12 Ad. k El. X. S. 209, it would have been his
.duty to put to the Jury any preliminary question of fact that might require
determination in consequence of such conflict, and, upon finding thereof by the
Jury, to decide whether sjjjfeh facts showed probable cause or not. So, in Black
V. |)od, 2 B. & Ad. 184, Lord Tenterden observes—" I have considered the correct
iTili to be this, if there be any ftict in dispute between the parties, the Judge
should leave the question to the Jury, telling them tboy should find in one way
as tQ that fact. Then, if, in his opinion, there was no probable cause, the verdict

should- be for the plaintiff. If they should find there was probable cause, their
verdict sliculd be for the defendant;" In Turner y. Ambler, 10 Ad. & El.N. S.

253, the Judge put questions t64^ Jury as to certain facts in dispute, and as to
the damages; the Jury answered as^^tot;^e fact, and assessed the damages at £80,.
upon which he ordered the verdict to beared fot;ty defendant, on the ground
Umt there was probable cause, but gave leav<j?4p the plaintiff to move for'a.
verdict, which; however, wils afterwards refused, anf*e li^e dfecharged. A^in
in Mitchey vs. Williams 11 M. &W. 205, the Judge left three questions to the
Jury, upon the disputed facts of the case, which they answered. He then told
them ther^ had been a want of probable cause, and left nothing to the Jury but'

"-^lassessment of damages. See also 2 Ad. & El.N. S. pp. 104, 105. Pantin v-
WilRftms,^ Taylor on Evidence pp. 37-9, speaking the language of the Court»
for many p^ioBS years, says probable cause is a question exclusively for the-

Judge, the Jiiry being only^permitted to find whether the facts alleged in support
of the absence or prefience nl'pfrnhability, and tho infnr«nn» fn ^ ,^riiwn thm-'

"^,

- from, really exist. But as the Judgelias the right to act on all the uncontra-
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Itu T- "" '^""* "°^d•««°«tly 8worn to, that he is called upon to

tZ Z'ZI Jk
'"''""•'; N- »'- •^^ J»<J8eh-self.da.itted.Tw

charge to the Jury,, three sey^ral facts whieh he declared in law consUtuted
.

probable cause on the part of the defendant Brown with referenee toThe tJ^aetiona bought by him. Therefore, «> soon as the reasonable anTprlble '«»
was estaWished, the belief in it by the defendant must be presumed «n il^absence of such belief should be proved. In this ease absent of sueh Swa
wa„rr ' rt "''°'^' '''''^ *"•"« "° '^°' Foof addueed by the pll iffTfwant of probable cause, b„ the contrary the defendant having proved probable

^ TdlbVbf"'' '' fV"'''
''•»'"'^' *•>« J-^«'-'«» have^l^en dir tedt

akIrttS ^ *" '"'^ ''' '''"'"' "" ^''^ second artieulatio

IroSl
J"'''?'"'."^''^•°» "« to the uncontroverted and uneontradieted faet of

of aw reHh^""' '^'r/""'
^'^ '"'^ '"""^ '* - The conelusion wasl

It *1!
the jury could not reaeh except through the Judge, and eould not

ptbdff hJ-T'"! r""'P''' "' "PP"*'"*''*- T'^"* " « f'J'^oy
J because theplamt'ff hns, m h« declaration, alleged faets and elrcumstances of aggravation by

rW rS ,'" ?'""''*'' '""°
'' ^'''''" »»>« application of tho^

£«' of 1 . "^
;"'^"*'°"'' ^''^^^ "« *''« g"'<^i°g a»d absolute require-

m.tM tothejury: byajudgn^entaequieseed in by both parties. The question .

lerw "'!"''" u'"'
"" encroaehmenton the River Beau'port by

Tf thl?n" tV ?' f."^'^ *•?' "^^''^••' **"* ^''^"'^^^ ^'^^ 'J^f^^dant, at the time<>f the institution of his actions, as stated in the judgment of 1865 instituted

he'Jf.rrr''^
"' probaWe cause; i, other Jords, whether tS^

Itittltf th ""-"f *' r'
'"' ^""""•'•^ »»^ P-^«We cause for tie

.
institution of those suits for the ca.us«s stated in his declarations, and for the '

onclusions prayed for by him in each. This is the point at issue, ;pd involve

^ tL U-V ""'^''f'
froKFrench law. and intended to claim his damages

xld h fj ^«"*7<"^""f
of the actions themselves. In proof of this he-tested his case upon the mere fact of the unfavorable resultW the actions to the

,

d fendant. as entitling him to Jomma.es et intir,,,, „nd as proof of want ofpi
under^'^''/'"r" ^••«>'' ^c^tory actions are known in EngCunder the common law, although no very modern ease is to be found in the i^ksIn this respect the common law is the same as the old and the modern French law

^
!!!r- '•^""'^''*'*r«'

»»«'«'• hoth systems ofjurisprudence, t^e want of probable

sT 1 Rr;' *'' "''*^"' '*"' '''' ^"^ •""«* «^«^ '* to maintain ii ^

Z;^ /. u." T'*" PP- ^^^' 2^^' ^'^'•"^'^ ^- ^'ceme, recognises thedoctnne that, although an action be brought in the proper court -iflfe writ or
proeeedmg be utterly without grr>nnd, nnd that, kndwa to, oi btlicved by the^«on himself, an action lies for the unjust vexation and dainage to the plS^ '

ChiefJ„^ Holt entered into a ftill exposition of the circumstances c^ which
'

A.Ougy,

Brown. •

•%

''t (

if)
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the a«jtion was founded.

Brown.

In 1 '^ills. 232, it was held that express malice anJ

grievance nmst be laid '; the declaration must beproved. It is uot sofficient t»

say, the Defendant brought an action against the Plaintiff ex malitid and sine

rausA, per quod he put the Plaintiff to great charges, &o. In commenting

upon this case, which is cited 17 Mass. B., ^he Judge observes^" If an action

' upon a false surmise is brought in a proper court, an action does not lie against

him that brought it, and thereby to charge him with it as a fault direetly, as if

the suit itself were a wrongful act, for executio juris tioa habet injuriam, bat

.the gist of this sort of action arises from some evil practice or malice in him who^

sues or prosecutes. It was held in 10 Johnson's R. 106, Yandayer v. Landstrom

S. C. N. Y., by Kent, Chief Justice—" No action lies merely for bringing a siiit

against a person without sufficient ground to sustain the suit. It most appear

to have been without cause and malicious. See Pangban vs. Bull, Ist Wend.

305. That this is the ruling of the French law there is no doubt The ver^ terms

of the law' are to that effect, and the authorities are numerous. The reason ia:

ptdpable, because the right to sue in a proper court is a legal rights as was held

in old as well as in modern times in France. Yide Pigeau ; and in such cases of

vexatory actions, dommages ct intcreta are given by.the judge presiding in the Jvery

wit, vide Arret of 1 660. "II est etabli pour maxime que la bonne foi ou la oalomnifr

de I'accusation doit decider les dommages ct interots; qua mente ductut processit

ad accusatioiiem." Arret of 1 719, 7th Journal des Audiences. "On examine en gd-

n6r&l dans ces sortesde questions si uccusatorjustam habuit profitiendi adaccu-

sationem caiisam" The modern authors are to the same effect, Sireif, Verba

dommages et intcrets, "Des dommages et tnterets peuvent egalement 6tre

prononcds outre la condamnation aux dcpens centre celui qui est reconnu avoir

e\6 dea d\&cv\t6s avec mauvaise foi, " It is beld in France "le delit doit

un fait dommagcable, il doit ^tre comuiis avec I'intention denuire". For

th^ reasons I am of opinion that the decision of the Court of Review, arresting

judgment upon the verdict of the Jury, and dismissing the Plaintiff's (Gugy's)

action is correct, and should be confirmed.

Cabon, J.—My learned brother Badglcy has so fully and lucidly stated the

circumstances which have given rise to the present action, and the nature of the

actioif itself, tliat it is quite unnecessary to udd anything to his remarks thereon.

The action in question was pleaded to ; there was a hearing in law which, in the

Superior Court, resulted in the dismissal ofthe action. Onappeal to this Court,

that judgment was reformed, or rather reversed, and it was ordered that proof

should be given of the actions instituted by Brown,-vcertain of them only as

tended to show thfe animus with which the others had been brought. A trial by

Jury was had, and there was a verdict in favor of the Plaintiff, followed by a

motion by the Defendant for arrest of judgment ; upon refusal by the Court o^ -

first instance, recourse was had to the Court of Revieiir, and the judgment of that

Court granted the motion for arrest ofjudgment, set aside the judgment and the

verdict, and dismissed the Plaintiff's action altogether. This ii the judgment

appealed from.

According to the Appellant, the evidence of record, as well parole as written,.
'

would fully justify the verdict rendered by the jury, while on the part of the

'\
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led that noMpIy is this evidence iosuffioient to estub-B'C
^tions, but t&it it establishes the pretensions of the w.

Respondent, it is con

lish the Plaintirs ail

<\Responde;it.

As a point of departure it may be said that the foundation of the Plaintirs
action was Uie want, the absence, of probable cau,e which he alleges iniis de-

rnm^rnf '\"«S-»-''"forhi.toprove. The pro^ of .alt

PiJ„h/ .
«'^""'^'^' '" '"'*''"*'"« '^' "'"•«•"' complained of by the

• Ws noL;rr "^'"•"'
.^t'

""*'*•""" *''^^ by Chief Justice Meredith in

the French law is upon this point in accordance with the English law.

cont^a'.^'Il"r •
'"" '^' P''ji''«ffG"gJ aiade it? I think not; it is theSi !i ."''T

*" T P"^"^- ^''" "^'^'«» I ^"-"-J "PO" the number

SufJr
•»-«»>«- '»f-or of Brown in the different actions which he has

«nnA^ " '"^^""^ ^^'^ ^™'"' ' pretensions. (The learned Judge expatiated

ZlZXct^eTl-'^'T^'J^'''' ""' -'^/-^fo-bl/expre'^ln
fte notes oftV ChiefJustice adyertei^ and continued) :-Instead of makine

ir;an tia^\^t
^'^^^'-m^ofprobable Jse, the PlaiatiffH^::ff

h^ rli ?fT '^''"'Wm^^^ the contmry: (The learned Judge

l7e ttan^rtTf Tr^^^™*" '•^^ '" ^''^^'-g that his actions

Sith V A. f rfl;° 'T
'^^'''^'" ^^ "»« "«**« «^ Chief Justice

whTh T
-^ ^

! t"^'
^'^'^ '^' ^""^^ '^' Plaintiff had finished his proof,

Thlw
"PP7'''%«« I b»ve just stated, when, on the part of the Defendant

-Jho,^ be tol^ that .t was not necessary that the Defendant should enter upon

fwt r' ^' '''' "^^^ *'^''' ^'^^ Plaiatiff had not made the requisite pro^f;

11 hTir/''?^^^
jnd consequently, the Defendant WUs orlredufenteupon h^ defence, w,h.ch he did, with the result known to us, the Jury havingreturned a verdict against bin. for about $17,000. i.r the form of damages

^
To relieve h,mself from this onerous verdict, the confirmation of Which has

had, beforetheCourtoffirstinstanee,threemodes.
1. To demand a new trial.

ellovS Z/**'''"'''*""*^
°'** ''""'^' ^'^^ fi"» mode he has no

7b7tt'fi"tt •rlf^"'*'''""^'" ^*' for considering the time taken

Zs to t •?? "/.'•'' '"""""'" ^^P*"^ ''**«'<^'"»* '^PO" it. this meins

Uandmgthe verdict, which was the second method to adopt, and, also, that " the

^tTV^"''' ^ ^^r^' " ""^"^ ^^ *« *-^ -ti'od avdliwe to Jhl

Swvhv^t" "^''P**! i'^^.'^P. 1««V one of which, the last, was received

offirS ^ i^°"*
"^ ^'"'"" '''^'"''' '^'^"'"S tJ** i-^"*" of the Court

"'^J^t^noe, dismissed the Plaintirsaction.
".'''* """

and adS**?v"if^/V*'***'*'"'
"°^'^*''* circumstances of the case as provedand admltt^, the Defendant had the two remedies which ha adont^ J... ^

and
Brown.

thorn, and'^hTcBf

' % m

.1

I entertain no doubt that he should have been granted a new trial, had he
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W Brown
' ^^^^^ ^*" '*'' ''*<''"g *h® eoormity'of tlio amount which hod been awarded ogaiDst

him, without suffioiei^tjprbof; but, a& ho did not ask for a new trial, it is useless

to soy any more about ii. Without speaking ofthe recourse noHo6<toH/ci;fret?tV/o

.
which might perhaps have sJiiledecJ^it opgears to.me tnoontroveitiblo.that Iho

-<' arrest of judgment "coul(f'W) granted, aa it has been : for that U what has been

granted to the Defendant by the Court of Beyiew; and hiis caused the dismissal

of|fcg Plaintiff's aotiflfn. According, to articles 307, 338 of the Code of Civil,

ProoedttPe, the Judge's notca form part of the Record and constitutethe evidence

in the cause ; the Court, having this evidence, found that upon the very face

. r
. I

of the Record, the Plaintjiffha'^ "not established the essential allegations of hfs

, \
•

^

.action,.and that, according to that,evidehcfe, the Plaintiff had no right to recover
*

any damages; this is what the Couft did, by^ dismissing thb action of the

•
. JJiaintiff; Art. 431 says :—" The Defendant has a right to move in arrest-of

'

"judgment luwtt the verdict,. whenever it appears oh thoTaQCof the record that,

" notwiths'tpding the yerdict,' the Plaintiff has no right to recwer any sum, or

"
, •" tiat the verdict differs materiaHy froii the issue joined, or that tlie judgment

I ,

' " would be. reversed in appeal^ "' and Art. 432 ;—•'^^Aryest'of judgment has the
;

r '
• " effect of annulling the verdict of the jury, which can no longer be carried out."

\ f». It is und(gr these two ^Articles that the Court of Review has set aside the verdict

of the jury. It hos,*' arrested the judgment. " Reference must b4 had to the

notes ofvTudge Meredith for the motives of the majority ^f the dSsurt (Meredith

and Stuart, Taschereau dissenting,) fer coming to; that conclusion and for the

reasons 'which induced tha^. Court.tcyiismiss the actipn. I approye of those

motives,, and also thedecision, in so nS'os it sets-a^de the verdict: The*nol$s

of Judge Meredith are dzeelle^t, and contain, in my opinioaj' all that can be said

upon the subject. / .

'

^ '

Hn a cause of this importance, es^ially in relation to the interest in it taken

by ^he parties, it .may appear desirable that the details of the declaration should

be farther gone ifato, biit I am so entirely satisfied with the |iork dohe b;;' Chief

Justiqe Mei-edith hi explanation of the judgment of the.majority of the Court Qt
Review,, and I so entirely approve of it a» a whole, that it seems to me useless

to repeat, in another formahdinotherteri)is, thejudicious observations expressed

in so clear and satisfactory a manner. ' ^
'

I shall content myself with saying, iit conclusion, that accprding to the proof

made by the Plaintiff himsdf, to which it is not only the right but the jiuty of

the Court to look, as forming part of the Record, it apjpeirs upon its face that

notwithstanding ihe verdict, the Plaintiff has no right to Recover any amount,

and that according to Article 431, C. P., and according to Article 432,

it was the duty o^the Court to annul the verdict of the jury, which is

exc68sive, and in no manner, justified by the evidenc^. But I find that the

Court has gone too far, in dismjwing the action, which it had no right to .do

according lo Article 432, which limits the effect of the judgment arresting the

As to the costs, adcording tb the rule followed by this Court to grant doata to

the party who succeeds up6n any important point, as the ' Plaintiff 6ti{^ has

succeeded in saving his action, the costs of this jappeaJI are given against the

'Respondent.
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J)dval, C. J.—The appelant would not, I, thinks btve roooeeded ia hU B. a a. Oo»y,

action, even in the Gourta of Fronde. Domat, who cites the Ordonnanoe> of , w. Bwwn.
^

"1539, aajs that Ordonnance had gone almost out of use. . It appears, however^ ^
to have been reyiye^ for vexatory actions, under the modern law of France. ''

i

All modem actions lest^on the fact that there was no right of action in iho
' / ^

prosecutor, that there wais want of probable cause. '
, ^ . '

The moment probable causp was shown,, th^right to proo^d as for a vexatory
action disap|)6a^ed. Then Comes up the question of costs. The unsuccessful
suitor is bound to pay all the costs whatever they may be, these-being the penalty
of the law upon bilin. I am, then, of opinion- that Hie arrest=ofjudg'ment by , '

the Court below is .a proper and correct decision. I go beyond that—in -'.

concurrenpo with the Court belcm—taking all the oir^cUmstanoes of the case, aa». ^
it8tand»,before this Court—a w»»«Ve</e°«<H)o otight not to issue. *C

it would be a prolongation of an interminable action a long time ponding
'*

before the Courts, and in which the ^11 and talent ol both partibshave been ^ .

exerted to the utmost. Everything has been done. W«> cannot expect anything ' .

- more. 'I concur withr the Judges of the Court below. Th^ majority^ of this
•

.
Court are of a diflFerent opinion from my8elf,,,and one ofmy learned colleague?. I -

think, we have no right to decide a point which was for the C^rt below°iS^d it .

is so laid down by the Chief Justice Lafbntaine, in the ease of Shaw w.McSie- *

ham,aL..C. Jur„p. 5. ,
^

In this case the^laintlff is satisfied. ]ae moves for judgment ()nly, not for a^
new trial. He coufd„not ask for it, 'In.the Court below, the arrest ofjudgbent •

" i^followed by an gpplicaticfn to disAiiss the action. Under these cirouipstances •

*"

' the defendant has not asked for a ndw frial. „..The other '^rty,in theOo^rt ^
below did howevor. Is it competent for this Court, under the Code'^f Pi^'

,

cedure,jind in;Vicw of the princip^e^laid down in^Shaw.t)»lMeikfehaih—where ;,,
^

these proceeding ^re to,be taken in-tlite first instance-^to order a ientre de^ttovct

'

to-'ifsue? I think not. Therefore I give mj- judgtnententwly in ooacuirenoe-
with the Court belpw,' which distfffssed,the action. ^ - ^ ' '- •

*

€ol. Gugy begged to make a correoti9n. . The learned .^udgie* must te stating
'

' what the record contradicted,
, There is a motion for & new trial made \>y the

" /

defendant.
'

'

•'

- ' '.'" .'
• .j /

The Chief Justipe :—Mo ; the Jidges stated it wa? made toa litel I believd, .7
after giving the case the full consideration it m^rifs, the ju<|gtnent appealed from/
ought to be confirmed with ooa|. It is unnecessary for me, concurring witji' '

the learned Chief Justice of the Cdurl be|ow', a's to the law and the facte, to go
,
o*er the ground again, i will not repeat'whatW been said, but mer«fy r^ark.
that this case ought to be decided by our own law. We k\(eour own S'r^h .

law, to be found in Pigeau, Domat and the old Ordinances, which may be trjioed' •

to the Roman law. It will be found explained in tlie 2n'd'vol.»of.prffler'8 Pai- -«-
'

dectes d(B Justinien. We find there malice must 1be provedv ,

' V
This principle, carried into the Erdnch law, has been adopted in the Englbh'

•
law. The djctum that there must be absentee of probable cause is entirelj of old
«w^n. naving qiuted ths law on tu BObjeot, tKHa^ndaift's respondiBility,
and its extent, must be decided according to the principle of the French law.

^•^^*lii
>r

wl

• Hi
*

•I.'

''.*

^
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^
£pir,IWhen wo oomp to th<*|,rovinoo of the Jtiry, «, diBtiaot from that 6t the Jud«e»<"«. wo must look at our owp codo, and a. it expresses itself in very gXal term.'

we must, in illustration, refer to the decisions pronounced in KndandSour own- code sets forth it is the pr6vinoe of the Judge to declare whether the! is anv
evidence, and whether it is legal, and it Is that of the Jury to My wh(ker the
evidence submitted is sulficient. The Jury finds as to the facts, but Sust bo
guided by the Judge as regards the law. The principle, .in my opinion,X be
thus expressed. When the plaintiff declares his ctase closed, the counsel for^he
defendant movos^he Judge, not fdr a non-suit, bui>fb;'a direction that the 'J.r
diet shall be iMavor of the (fondant, on the ground that the plaintiff had n^
made out his case as the law requireil. v

,

It is useless to enter into the question whether a non-suit ought to be ordered^
in this country or not. It is incorrect to say the.cose has pever occurred. In a
case I myself brought for a Mr. Shaw against the late Mr. Reiffenstein, Sir
James Stuart moved for a non-suft, I opposed it. The oa8« w«it before^ the
Jury, and Chief Justice Sewell afterwards acknowledged the direction he had
given was not correct, and that ho had expressed a different from his latter
opiniyi. If a similar motion had been mad« by Mr. Parkin, counsel for the
defendant here, I would have said it should be granted. That is the view I tak^

'HOW. The question of probable cause, or not, is not o*e for the Jury, but for
the Judge. It is useless to do more than direct the attention of the Bar to the/
1st vol. of Taylor on Evidence, in which all the 'latest decisions will be found

'

cited. It has been decided in England that the, question of probable cause
18 entirely for the Judge. The defendant's counsel was justified in makii^ the
application he did, and in saying, I call upon the Judge to direct the Jury tak-
ing for granted the facts which the plaintiff himself has set forth. The question
in my opinion, comes up before us fairly. What would be the course ofproceedingm Jingland ? Here it is our Court that makes the difference. In England, upon
the Judge deolaring-I will not comply with your request-defendant's counsel
woifld tender a bill of exceptiVns, according to the old practice, an(i upon the
fac^ stated in that bill of exceptions, the Court of Appellate Jurisdiction would
haVe pronounced judgment. According to the 398th Article of the Code ofProce-
dure, the bill of exceptions is entirely done away with. A fair copy oiJi^Wiilenoe
is ordered, to bo made out and submitted to the Court of Appellate j3iotion
when there is an appeal; also a fair copy of the prothonotary's notes, which U
fyled of record. Therefore the question which it was necessary, according ft
tl^e practice in England, to raise by the bill pf exceptions, as to the proceedings,
o^r law has entirely <5hanged. The party comes before us now, as if he had
fyled a bill of exceptions before the Judge, and we are to look at the evidence
ijeported. Such being the view I take of the case, and being decidedly of opinion
fhe motion of the defendant ought to be allowed, I come to the same conclusion
^nd say thd judgment appealed from ought to be confirmed. The Court will arrest
,the verdict, but it is as to further prooeediiigs, there exUts a difference of opinion
/among the Judges.

Monk. J, ;—After the perusal of the fantninfl, «n>Kv1ying at they do-
judgment of the learned Judges ofjbe Court below, I quite «?onour with tl

> ,
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vr. Brown.

«• mo mow, or any elemontarjr disoussioD of the law lo noint nf «.«» - m<»

system ? Th« «« • ? / ^ W* ^"* ""^ we -follow this practwe under ouf

TrraKevhl^ 1"''^#'? '^"^*'""' '^''^ point U.sub.uitted'^d tW
tZ V ^J^ 'i"''*'^' ^^'*'>r«R»«-d to thismotioa in arrest ofjudgment

an aotioh may be (dismissed. Ian, „ot aware our law or fraotice justifies-uA indismissing an action on a motioiJ in.arrest of judgment, and mo^ ptrSrk
Stated that in the Court bejow there was no evidence -nX it » niL A,
n^ination of.his evident has been made withltrto Suralut ^^^^d nee may be examined-all th« proceedings ofjhe case m,y be ex mined but

Tntln'tolT:;''*'!' '^'V^
"" 'regularity on the face ofthj«eW

hSrr^ .
'
*"*^""'- ^"*' ""PPo^a? have that-will itipretended

rntHri^T^""^ "•* ""'^ ^"*- '^''-« * distinctionJe'CS
J "^'f^''''^

«^dence and h prima facie case. I do not kni»w l^t^^be
i^r; miif";*7 r""''

'''^"'^•"^ «"^ .^i^^TsieTa^ieptty rjury. The Defendant has brotashtthrfifl --^—-^- • ' ''''»" "J^ "

«gti9Bt3t£Mhhc.compUk»».w«rodiamia^

«» d«.,«.d, !«,»,«« BointUl. of evidence to Aow the» .S^ « , °. S'
"

\

i*

Ik:

1^;

show there was a want of pro-

^i-'"
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bublo oauM. I think, oa ezamiaiug the prooeedinga in these tf^reo caaos, bo far.

OH thoy wcro presented to the Court, and in so far as thej were Bubmittiud tq/tho

Jury, there was not only a scintilla of ovidenoe that there was no probable cixxm,

but there was aprima facie ease made out. There is,'then, ovidcncq to Himw (hero

was a want of probable cause and that there was intention. These thre*^ aotions

were instituted pretty much for the same object, and in relation to the same prop-

erty, and all three failed. There is also collateral evidence given of the plrooocd-

tngfl on the part of Brown, which shows he was determined to harrass, vex and

unnoy the plaintiff. Taking the dismissal of these throe aotions, I think the

Judge ija tJicXaurt below was perfectly justified in saying-^no, there is not only

n seiiitilla of evidence, but there is evidence, and of a character that I cannot

believe there is no evidence. It would have been a most a8|Mii8hin^ decision of

11 Judge if the Court below had declared—here is an action instituted maliciousiy

.

nnd without reasonable or probable cause and; in the face of all the evidence, had

stated to the Jury, there is not a scintilla of evidence to show malice, or this action

is without probable cause. Such a ruling would havo been''vefy remarkable,

to say the least. This brings us to another point in the case. Here is the ^,

Judge who tried it—a Judge of great eminence, who bestowed a great dledl^

'ofcare upon it. No complaint was found with his charge to ibe. Juty. )]e

seemed tQ think there was evidence to go to the Jury. Wliat right have

I, then, in fuco of these ftcts, to say there was no evidence whatever to go

to the Jury, there was no conflict of testimony ; the ease is without a scintilla

bf evidence respecting which the Jury could have bad thO' slightpt doubt. .More

—I should have great hesitation in saying I would resist a judgment and dismiss

the action. We have more to consider—namely the three questions submitted

by a Ju(^o of the Court. One is— was there malice—was there reasonable or

problnble cause? AH the questions v^erc answered in the affirmative—in favour

of the plaintiiT. Wo have, then, the evidence, the opinion of the Judges, the

verdict of tli« Jury who say the plaintiff has made out his case fully upon every

point, and they award a verdict of $17000 damages. I may be of opinion this

verdict is very high ; but whenjou come to distlurl^ verdicts of Juries, even that

'

arc worth npthing— to 'set them aside arbitrarily, beeause the damages are

cztcssive— you adopt. a dangerous principle. It iswith'so^e regret I find

myself bound here to arrest the judgnicnt. ' If we had the power we should not .

dismiss the plaintiff's action alt&getlter, whichshows an array of circumstances ^

in its favour. It would be extraordinary for us to say we will not bnly arrest the

ment, but say- the verdict is illegal, and ought to be andilled because the

Ijn the face of all the evictence, did not chose to tell the Jury,—there is not

X of evidence in favour of the plaintiff, and you must find for the defen-

(^hen we- come to dismiES the action the first enquiry is—can such a

ine ? Even if we had .examined all the facts of the ease h^ye we the

power? I am inclined to think not. 'I know a^ a^matter of faot-^and I do

not believe it can^ be contradicted— that there isno instance of|ui action having

been dismis^d for these reasons, offor any i-easons, upon a motion for the arrest

f^dgmeft^simply. Am I jttatificd, thjBB,^"deingit? I thinfc tho Code ctee»=

not give that authority. It says tl^ cfieet ofan arrest'ofjudgment would be th®

Si'*-:
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t

*rtHig nsido tho vordiot. It gooa no further. The Court below, notwlth.tand- n «. a. an„,
ing the oano presents itself under peculiar circumstances, have thouKht proper to w. IffoWn.
dismiss tho aotipn. I cannot concur. In order to secure a judgtnont, I felt it - ,

jiiy duty tq giv« my ^iow« and say the judgment setting aside the verdict, must
bo jo that oxtoiit confirmed. It was said we had no right to order H w« iVe de novo- '

-

\J
do not knoW how any one could imagine we over. assumed that righV It will

'

bo for the plaintiff to say^hethpr he will move for o venire dc novo or nol
' DrummoVd, J^I find myself placed in the most anomalous position I over
occupied. 01^' the bench. I need not go over tho ground dread> traversed by my ,
brother Judges. I will sotisfy myself by saying I agree fully with my learned
brother on/my left (Monk.) Perhaps, indeed, I have rather a stronger opinion, 1 1 •

which ma^ have been forcibly oxpresped during,t.ho discussion of the ease. Yet »

I am goini to join the majority today in an act which I believe to b^lllegal—

a

very stranio position to stand in. But if we, the minority, did not take this
" '

course, a kreator evil would bo done, because the action wo«ld be dismisae^ The '

Statutes |nd the articles of (ho Code lay down tjie doctrine ' that undei' no cir- ; -^
oumstane^s can the Court dismiss ftn action except upon a motion mn ohitajitc
vcmlicloj The law says it shall not be done. If I did not join the majority ' \j
to BOme^oxtont,—and I do so without abandoning my views tof the tm in this ^ '^
case—the action would be dismissed at onoo. Iho lay says" the object of a'
motion in arrest of judgment is to set aside tho verdict, leaving the ease in the
same position it was before. I have taken a very strong view of the course that
should be adopted in this case. I trust I will not be understood toSiuply ony
disrespect for tho great authorities cited here, whether English oi* French ; but at
the same time, 1 would beg the gentlemen of the Bar to remember that Lord

,

iMansfield, perhaps one oftho greatest jurists that ever lived—a man of tho most
''.

brilliant genius England ever produced—^ had not the good fortune to Have read
our Code of Civi) Pro(5p4ure, which established.a sysjtem onjanized at;, the time
I was in tho Oovernnfent, dr wo might have had different conclusionlj to-oonsidor.
I believe the result of this judgment in which I am going to concur, in order to'

avoida grejiter evil, will bo to strike a severe blow at the root of our jury system.
Let any man read that judgment, and he must come ^o the conclusion that the
Court has taken upon itself to appreciate the evidence adduced. We^^flse'
suffered in consequence of the encroachment of the Courts upon the provincOof
the Jury. I hope. to avoid" that by using tho plainest language in the \tgrld.
I should not like to see this- system set aside merely because pno party
has talked abotlt probable cause. It is altrays mentioned in England and, ih my

*

opinion, is a most unphilosophical expression. I am not bound by it to Qct
aside our Code. I am not goips to be bound by any judgment in England or

'

France to submit, without protesting against this attempt to break through our
law. You do not find it in any statutes in England. It is the practice of the
judges to declare whether there is any evidence, ^ut a judge may say-there is
no evidence to go to, the Jury, you must give a verdict in favour of the defen-
fiant

.
Or, If that cvidenoo is illegal, it ia the proviuw uf the judge fa> <!eclare

V whether tb«re is any evidence, or if it is legal. Was this what the Judges didln' '

the Court below ? It is clear from thdr own words they have -taken upon them-

i' !l

' 51

-J

:\
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B. q A.^<»»«y. mIvm to appreciaki the evidence. They did oot My he had not produced any
, Ur

t,..

evidea<^, or that it wu illegal, but toolt upon themwlvM to apprefiiate that e»i.

dence, by auyiiig ihuJury could not rcanonubly oome to such a oonolution. TbM,
tlicrcfore, in my opinion, judged the whole ca»o. I sutod my views very atrongly
during the argument. (Hia Honour hero *ead the artklea of the Code of Pro-
cedure icluting to trial by Jury, Baying they materiallj altored the old law.)
Jhe Htrong point iVeferrcd to by the Chief Jutilic« waa the taking of notes.

Article 398 ought to be very maturely conjtiderod in dealing with this caite, in

order to ascertain what mcaningjwe should put upon the words :—" 398. A copy
of such notes is made out by the prdthonotory, and aAer being certified by the
judge, is filed of record, and in case of uppc^l is held to be the true record of tie
OTidenoe aiddueed and of all other procleedings mentioned therein, and stands in

lien of any bill of eiceptions, by .cither .of "the parties against the evidence
odduced on the trial, which bill o'an no longeVbo filed." Now what is this record ?
Is it really the record in the old sense ofthe term ? Is it a record of the evidence?
The judges have b right to ascertain whether thot owidenoe has been taken
legally, but no right to entor into an, appreciation of fee evidence. Then we
turn to the Various modes of dealfng with verdicts. A motion of this kind'

amounts to a ^on-suit—when o motion is made to sot aside the verdict, when the

evidence does ijot establish the position assumed. It is to our Code we should
refer when considering the various modes in which verdicts can be dealt wiih
(See article 42^.) Now, it is upon this very ground the verdict is about to be
set aside. This\is one of the oases for a new trial, and not for an arrest ofjudg-
ment. Art. 43l\ states the grounds in reference to arreat ofjudgment. I con- /

sider the lost vot^a of the article very unintelligible. How can the judges below

^
know whether thtfir judgment will be arrested in the Court of Appeals or nol ?

'* • The other portion of the article is perfectly dear. Having i«ad the article bear-

ing upon 'judgments non obstante veredicto, His Honor called attention to the

dictum that tho,Court may render judgment only in the case of an action being

. unfounded iu law, and its insufficiency apparent on. the face of it. He. eon--
'

^inued—then, I say the only case in which a verdict can be set aside, and the

action disniisscd, is uf)on a motion non obstante ytredicto. The only case in

neW' trial, on account of

icije is her« k motion for a

or after the delay allowed

i .y

which the trial can be^set aside is on a motion fof a

insufficiency of evidence, or excessive damages. T
new trifltl, but it is on record as submitted too 1

by the law. We can not break tj^rough positive lai, to do substlintial justice. I
belieVe it will be done by granting the motion for a new trial. X have come to

the decision to join the majority of the Court, in order to obtain precisely the

same ends I would have obtained by granting the motion for a l^w trial. I trust

it will never be invoked to show that I am of opinion K verdict j^uld be set aside

on a motion for arrest ofjudgment—for any other reason than wlhat,Appeared on
the face of the record. It is only where there is n) case maddf o^t on the face

of the declaration that the aoUon Can be dismissed nonohniantex^dieio^

The appellant B. C. A. Qu^, Bag, for himself
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' COURT OP QUEENS BENCH,
1871."""^"^

""

t.
'

*'ONTftBAL,0T» MARCH, 1871. ^^
.

Cor.. I),v.^ C. J.. 0*.OH. J., D.UMMO.O, J,. B.OOC.T, J.. Mo... J,

1V4M. 61 tad a. '» '•

i,

r¥.-'
•

DAME BUZAUETtt MoOORMlCJf, « wit,

(^^JiKfanft rt <4« Court W«i(n)
4«

Aim

InmiAjitf

}

DAMB JANET BITCHANAN OT u., '
.

{Plaint^ in tht Court below,) ,

'

, . ' '^^ "'
R«WOirO|l»Ti.

HB.D i—Where • marrM womarf and her hnibanH ..». J.i. a.

•»d rl,ht a, well « to *u,h,,rU« hi. w°™ .„d „
' .tT^ ^^T""^ '" ""•""' »•">•

.
•..fflolenUy .uthoriwd to«r« ^^'JiiLJ"""

'*'"'"''' ""•' "•• '"• -"> >* "Id to b;

^er*i«,,j:^.,,n,upport of the appeal argued:-

Biret, at the page cited bj reapondepts, uw «« t^ wani of ••.fl.nrS..*-
^

onlj be invoked by the wife, the husband or Lr hi "
"t'«"?««t>OB o«

But the appellants have no olycciion to admit, for the purposes of thi. .«„ment,, that it is a nulliU aUolut.
purposes ot this aigo^

ad, 2nd, that .f she was n(^t ^suffieientlj anthori*.!, no prooeedingp and nojudgment eouId be j^nounced against her, unUl the respondent. h?d ^iac^

Upon the first point the appellanta beg to refer to the univer»d practioe in
. ^ coupt.7. of summoning and proceeding against married wolTn/ Ci^bM « summoned to appear tp aathorize hU wife. If he appears and deJl.^

1

y

If M

s *

.P' tin

kf.

f -

r

7
f M

If the husband appear, and remain, silent, proceeding, to judg'm^nt «> <»awithogt any other formality, whether he plejwith i3^j0^Z^^Z

.^
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''/

%

'USa't'' 'PP*" •'*»"•• or «f "fc* *»•• not ipfmr at all, Jadgmal goM •g«iii«t b«r, wilkMt

i>«w"j,n.t "'''"'^ '^"' *••• ^*"*'* ""J' '^f«l»«"f •uthoriiatlon. /
iiucb.0.1. *i .1 If it it «dmitto.l that whon i\w hunband m«kM dafaalt, iho m\ft ta aufloiofltlj

authoriifld to pload and to bo ooudeinnisd, n fortiori, aho ahrtuld be ao oorurtJcrcd

whon the ^bafld appoara in the coihi in4 alluwa ber by hia ail«no« to plead >nd
/ <b>fond hewelf, bioaua« he ntuat b« presumed to b« aware of all that paaaca

in a oaam to'tliich ho ia a piirtjr, and wb«r«in be it repreaented by tlio Haiiiu

•tlornoy.

But the authoritiuN upon thb point cannot Iooto a aliadow of doubt in ona'i
mind of the correctueaa of the prnotioe aboro referred ta- .% •«»

Pothicr, cited by rcfl|)ondcnt, unya :
" II cat cen«i< auffiaanimentfifImIiw|^—'—. 4|tt'#eBt en <|«»li»^ d^tna rinatanoo conjointenient aveo elte."

^"

—

. ' I*not tbo huabamiln thiaoomjcoiiyW/ir/y in tho inatance with hia wife?
Have they not been nuniinoncd <onJolntty—that ia, by the aauio ottorndj? Ia

It bcottuso the uppoarnuco ia on two different pioooa of paper that the Court will

,; fix/jt it a different K>gnl effect ?
j

- Ia it not to be presumed that, by liia ailonoo, he conaejita to hia wife defending
herself? It is his intoreat that aho ahould do ao. Ho, baa no Interest t^at she
should not, because, being separated as to property, he cannot be liable for the
coats of Iho defence. "

'

Are wo to presume that bccauw the appenranoe is upon two different pieces

of paper, the hqtband intended to do what it was hia intereat not to do, and what
would have been all right, had the appearance been on ono piece of paper only ?

Assuredly not. Otherwise wtf would 'come to this extraordinary conclusion, that
an appearance in the following words: "John A. Perkins appears for Dame
Elizabeth McCorniick and for John McMillan, the defendants," would have a

different moaning and different effect from that which would bo made aa

follows:— . ,
'•

"John A. Perkins appears for Dome Eli«abeth McCormlok, one of the defen-

-ionts."

" John A. Perkins appears for John McMillan, ohe of the defendants."

But why make two separate oppcarances ? The reason is very evident. The
husband in this instance is not onljr^auod for the purpose of authorizing his wife

j

he is sued personally, and Bo has; froyi the more inspection of the docluratioo,

a different and distinct inteMat from tliat of his wife.

Sirey, t. 33, 11, 28, cited by respondents.

In this case the wife wos acting as plaintiff, and of course could not intervene

without heriiusband; but sfad appe^ed alone, and the Court maintained that

the authori/ation could be given jienthn^ the appeal. •
^, ,. ;_, , v

Sirey, cohvnouvelle, 7,2, 241. I

' '

" tine femme marine appelife en intervention dans une instance engagde aveff^

son man est rdputd suffisamment autorlsd par |e mari,si ellese fait defendre/Kir
le meme avoui, encore quo le mari et le femme aient des interets distinots.?

3rd.—The cases cited by respondents from tho " •Tnn*^nl ih. Ca»,nt:mi» ju6-
oases in which the husband had not been summoned to authorize the wife.

4th.—The Court will authorize the wife when the husband refuse or makes
It ia a mere formality.

. , . :; ^j > '.,

-

„__._^default.
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l>»ofc>wbo, vol 4, Mi M«.
""""^ ~^

?^ .«

tion du rimri, o'ttj / .

SIrey, IW;i, 1, 247.

.ifttl'''*!"
*"''.*•' "*'* '"«'''«»"r«""'«'iMd. it w«^ tho djity of the pi.rn-

" Lor«|uo la Porome defi-oderew;© no provjH,,io pAi |

•H deiAsiidottr & proFo.|Uor ootto autorfaotio»>" J
If, M the roiifK,nd«nt« protend, tlw procclore of mm^SSka^ . uullit„ d.f

cou d not b. «,n4«.u„od to pay oo*U to pluintiffi,, o^iBggl, Zw fZd^
Daronton, t. 1

1 , Na 408. . ^Sffl^ST
'"'"'**«^JTh« ro»pond.mt« have put of record thojr own o^ndoMKr Tl,l. Ikm«^l2

Court i. rol^rred to dcn.„„d of cortificat, of ^.f^^Zj^^:^''^ ^

default o«a.,.t the „ppo||„„t. „„w of rooord. DaiLd, .U. D^nuuTi^.i
'

I M^«, .. ...A.n,.„, Ac. lib. can re^ndcnf c.pldp iM, oiu^

xfrl" '^'F*^^"' '^"' ' -^ <^' <^<'' ^' rcpondentm -ubmittcdU .,Aftj the «,tan. of the writ, the defendant, Elisabeth MoCornuok. fyl!d .nappeiranco in her own name, aeparnte from and independent of her hu«b»ndan^with no word to .hew that she was nuthori,ed. • f
y
ho defl.nda„t .lohn MoMiilan, also fyled an appearance indope«aentIy of hi..

-
wife, for h.m«eIf alone, and with no word in it to shew that he knew of hi. wife'.

'

^.J.arance. Almoat .m^edintely afterwardMhey both fyled separate and inde-
'

thai the husband knew of hi. wife's act. or that he authorized her
^

lyi^ by the .aid JJI„«beth McCormiek, wife of John McMiIan, in her

^

nam,, as Khzabeth MeCormick. and without her^huaband, or his authorisation"
be rejected from the record, and declared illegill. null android, becauw «,ii
apFarance. and «=,;.y,/.o«, 4 Uj.rnx, did not contain or allege any authorization
from ...d John McMUlan to hi. wife to appear er plead in'the cau«,. and Zsame were iII^jU and contrary to law.

Mackat, J., fn rendering judgment, referred to the fraud which he could
perceive on the part of the defendant., and Mid be iva. with the plaintifib. The
law had not been met; the female ,defendant appeared wparately from her hus-
band, who wa. iummoned in hi. own right and appeared for himwff. She
appewfed without him and he without her. The plaintiff, were right in, moving
to rqect^the appearance, and e^epiiun, d laf<m,^^ which were irregularly and

_!!!!g'".y W^ ;i?w better to do m now and have iho-matu,. wmodiud atrtifcr

-\ V

J'

il

proceeding, made reguUt#.n for the partie. to go on agd find out after . long
' contestation that all th«ir proceeding, were null, and that they had been figbtin*

J» »>«»• The motidn. would therefore iw groijtcd. . -_ - -^^-:>*%-*-

s
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•;•*-

Mccormipk,
J

he respondents now respectfully submit that the judgment appealed Itom w«8

B^hX'i'ri. il* "? «"*' ^'** appellants, pleading an insufficient authority, are iivokinir,B„cU.u.»e..i. the a.d of the Court to enable them to defraud the plaintiffs out of a la'Jsum
of money which they had lent them in good faith to build houses witl, and

.
r improve their property. They have built their houses,- and now wish to keep-
'. both property and money. The respondents summoned them in legal form

taking the proper precautions to got the husband's authority for the vWU ekter
en jugement. The ground of the expected defence to the actio? being t^t
there was no legal authority from the husband to the wife to enable her to sign
the obligations on which the action is based, the respondents were cireful to seV
that the proceedings should berregular in all reipects.

\
The appelfants, husband and wife, whose interests are supposed to be in. a

great measure ideatifeal, even although *«>yj<er«»« de fttc««, being sued as joint
conspirators, and th^ husband also fgr t\\p purpose of authorizing her in the
suit^there could be^no good reason for their severing in their appearances or in
their defence, if M were willing to authorize her.

If their inteUons were fionest, they would naturally have been expected to
appear and ple^ together, in order to keep down the costs of suit.

The,authOT{tie8 recognize the joint ^appearance and pleading of the husband
•ild wife M/sufficient, simply because ^heir acting together creates a ooiimon

_
sense pre^dmption that in what she is doing she ha^ his authority, though she.
does m)« explicitly say so. But not only is that presumptioa wanting in this
«a8yiut the fact that the husband appeared for himself alone, and the wife for
h^lf aloi^ affords the strongest presumption that she was not authorised to
(Tppcar and plead, and that the husband did not consent to her doing so, and did
not even knW of it, or if he did know of it,y:that the appearadces were fyled in

W.— '
**"**

"Y'
"^"'^ '*''* **** ^'"^ ^^ entrapping the plaintiffs, so that if they were

.
successful in their suit the female defendant would turn round and s«y, as she

, says when called upon^to pay a debt which she dbes -not deny owing :" I was not
authorized. Your judgment i^ worth nothing."

The correctness of the respondents' pretension can also be tested in this way. ,

,

The effect of the husband and fl?ife appearing and pleading separately aiid with.
-

out each other was vitally to create two actions, deux instances. Supposing
*^«* *^« plaintiff^ hadlfiscontioued their actten against the husband, where would

>^ . the wife be ? Not more -or loss alone Uian she had been previously, but the
, husband would be out of 'the record entirely. All his proceedings, his appear-

", -ance and plea Woujd be null and of no effect. From whence would the wife then -^

" ^''"^e *»«r authority ? Might not the husband and the wife legally say to the
I

-
plaintiffs, the husband appeared for himself alone, as the appearance proves;

. - you have discontinued propjedings against him, the wife was not authorised to
*
^

appear^and plead, your proceedings are null, your judgment is null.

-" Could the plaintiffs, under the circumstances, be expected to fight a shadow?
• Surely jiot. .The law is clear and supports the respondents' view. The 0(^1

Code of Lower Canada, Ari 176, says :
" A wife cannot appear in judicial pro-

feedings without her husband or his aathorization." In this case she has not~~
''- got his autborizationl, and ,|be;, certainly has not appeared with him. She has

.:''-
-

'

. . ''l 41
'
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nppwred and pleaded witbout him, and he without her Tf ih.„ u a ^
and pleaded tc^ether. cor^oi^^e^; the lawTo^d haveZlZ "' "'^""^

^«W*'
authoritvrr

*'*%'!"*''«"*'«''
'«; «"»» if tl>« wife appears ana pleads without "u'Jt^^--.authority her proceedings are absolutely null. -

wt^noui

If the respondents had mot and answered tha nU* :„ !-•

rhey did-^o first by their action and writ. Then Wh«. thf.T jT . .

me„t, be rejected
'

' °''' *' "T* "!*' "" '"*' """»•

The appellants have not been injured bv thn in,1,r«,«„*'*i- • • .

^he Court would never have refused. Instead of resortin.^ to thi^Z' i ^
\n the Court below, or w«uti„g until the plaint^/1:^00^^^^^^^
r^larise the proceedings, the defendants. pn)mpted,TuS irf^y ^H'^^^^^^

on to the,r U-gotten gains, rush into appeal, jn two cases, for there are tw(.^fare
character, involving two separate sums of money amounting t<«ethe tTw 000Th<^r.spondenU feel satisfied that the Court iill neye^ll^^^.^''^^
,the lippellante ,n sueh an iniquitous proceeding, but will considerTi „r^!

"

T^e following propositions and authorities were submitted by resZdents-
Ji A.'"""«J''«"''n cannot appear and plead in judicial pr^ntw^^^^^

nu^^Civil Code ofL.C., 176, 183. Code Napoleon, Art 21/ T^'^
soif^d/f^"

'*^''P'.?^'= "^* '*"""« "« PeutplaidirSit en demandantMitei^d^ant^Bans I'autorisation expresse ou pi^sum^e teUe:de8on mari oude la ustice H paraitrait done nature] de conclure qu'il y a"n„SXbodans h violation de c^ r^les ex de^,fu kabilitaH. a« '^^.L^7 -
Sirek Table g^n<$ral, 269

:
" L'autoHsation de la femme pour ester en iu^ment «t teUement n^Jcessaire que tout jugement obtenu ^Z Slfiit

X

annulk sur s. requfite, pour dtfaut d'autorisation." V ^ ^
Deiik>lombervetr4rtttr-26^

l»

tH

K«

i H

^La femme peut-dlejplaider, mime cmme Wendtereue, tam autoriiation t

V
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\

I>«mp Elizabeth ol .i..«™„» Ch.OTe.up.v89, Art. 2, 17. LonK|.e .n. ftmm. «.!„.«„ coniototem™,

• ^~ -'**'•'*''» T"j^«5 do la puissance du Man t 3 n 4fi-> fi Q ti . , -.

sa.«o2 .wor.e. w«,„.n ^^ ^ ^^^^^^^^^^J^.:::^."!;

^
_^«Pour que la fbramo soit censid suffisamment autoris<5e a une demande il

.
Uffi que sur I'a^.gnation donnde 4 «.„ mari et i elle, sou mari et e iTcons't

soit et lufl d! " '"'"""' " ''* "'"^^^''"^ 'l"^ '« »"i dansl'iustancesoit en quahto daman conjointement aveo sa fenime "

Rogron, t
1, MO. -Ester en jugement, cVst-i-dire & so prd^enter tlevant In

J«g^ sou en demand,.nt,i,oU en ddfendant (stare in judieio) '•

"

-
cedent conjointement dana la ii,(5me instance, mOme avec des 'intJr<^f«^trfe

.
gurqua^autorisation soit r.put.e aceord^e (arrCt d:^ ^.l^: s':;^"

: ^
Sirey, Table^gdnerple, 1791-1850. Mot ali'tor. de femme maricj No ^ 168

:w^t::^:^:r:r(C^i^r 1^
^eautonsation^pS::

2^..ent a.c sa We^est ^^^^^e.Il^Z^r^'^ir^

^de^'d^n^"" •'',?""' ""!
'"'*T'

"°^ ^"™*' "» ^^ int^t^Ltincls
"

1

de ceux de son man, elle est suffisammit autorisde h ester en jugement nar eek«e^l qu'elie pr.cjde ou qu'elle fait des actes conjointement aveoS '
SlreylOandll, 2ndpart, p. 384.
MJh^veau,

p. 89. art. 4, 30. " Le mari qui plaide oonjointement irce sa'femme est^censd par cela seul I'autoriser 4 ester en justice."

.
B.ret, des nullit^s p. 132," u*8 exactly the same words as Chauveau:

• ouandr"'
'
If'

^'- "• "^^ ^"""^ "* censde autorisde suffisammentquand elle y precede conjointemeut ay^ so* mari ,"
^} il puffit que son maTsoipartie avec elle et qtt:il8 procfident conjS&ife|t " ' ' ^ '"'*

..
/e/m,

p. 146, Noi 15. " Si le mari ne desireW procdder^conjointement avecsaW. „. gtre partie avec elle dans le^roc.viqui concerneut serpropesfaut en oe cas que k femmft roit autnri.^n'^a^ .^».„..: .. ,. x. n ^T^^'
"

wit autoris^e So-aott-mari," "II fan

avait commence d

*c«

.5.-:^
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/

rail pretendre qu u y aurait nullite. •
*^ McConniok,

consiste. I, ftllait aut™^. ,„e ,ltoS:L!tf'pan'^^^^^ ^

pour passer unacte,mtexpre88eetfomelle;' II Aurait «a.«.Ti!^ ^^
tioatacite resultant dece que,e.ari;.taitli;ii,r^^^^ .

aa ou d hm pour lea actes extra judjciares comme pour lea pn«J Z -
Jll est .nutUe d'ajouter qu'il faut u„ concours prouvan^e conUtemtt du

qu elle s oblige au pa.ement conjointement avec lui. il est clair rtnPX n

tZlj:^:'r^:^y''^'''°'
dootJ„second, ceUede,afe..e,ai:'i:

9rd. The husband cannot be presumed to authorifhis mfe becnuseW figuresin his own name in the same cause with her «"#
^-ause^iie ngures

Journal de Cass 1811, p. 188, airet of 25th August 1810. "La feLe est-el e cens^e auton^Se par son-^mari H ester en jugement par^a se^? q«reh.i e\^t^art. dans I'instane. lorsque les deux .^x yoM i:;::!^^^.

• Journal de Cass. 1818; Supplement. p.'24, arre't 25th April, f17. " L^ari '

est-il presume autoriser sa femme i ester.en jugement par cela^ul qu'il iZen son nom propre, dans la mSme instance iju'plle. R^s Ndg •
'

4th. If a married woman-do not obtain her
, husband's autl^rity to eW m

SlIc!! m"''""
give sucV:authprity on the ^aintirs^dema^' SJIl ^

I)emolombe^vbL3,art;266. "Le tiers. qui assigno la femme, „^signe dgale-ment le man i TeflFet de [I'autoriser
j et c'cst ainsi^quun tfibunl de comfcepent ^alablement accorder.l'autorisation d *une femSie marine, en ^as de S^^ .

de defaut de man assignee par le demandeur ; ce n'est qu'un simple iLdenfune sorte^fbrmalitd accessoire, n^eessaire pour r^gularil la p^K,^";^^
Ide,n, 2b7. On VOit par li que c'est le Xiers demandeur ^ui doit lui4me

assigner le man afin de le mettre en demeure d'autoriscr sa feriime " « pourensuite, e„ cas de refus Ou de defaut de sa part, conelure 4 ce que.b tribrna
'

a corde cette autonsatioiK" " C'est au tiers demandeur. a ^empliJtoutesIes condit ons n^cessairespour r^gulariser la procedure qu'il introduit; et d'ai feurs ilfaut bien vraiment qu'il en soit ainst, La/emmepeut.elleplaid:r, minT^omr^ '

diMderes»esan.aut^,aHonf Kon. Eh bien ! pufeque c'est vius qui vouL
^^l?:!;?,?^^,^'^"^

^teslbienobfe^ de faire toutll qu'il faut X7^l '

«»

v;>

#

4aaH!^aLpniaa(^a!engage
iN86feinent

Mem, art..268. Si le mari assign^ refuse I'autorisation ou fkit k«t,le tribu"^ >

L

kA
,it.

I,

'i
r

'

'r'i

I
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1^

'teomSf ?yj"°^"'''! I'autojrkation sur les oonoIusionB d,, d(m indeur, «d mSine teaps qu-il

Bwhaii.net al.™' 'e ohet dos conolusions, comme sur tous les ^utree, par une declaration for-
melle et par le dispositif de son jugeinent."

5tb. If a married woman appeSrs and pleads without aithority, or if the bus-
band not appearing, a judgment by default is rendered agayist her, all the
proceedings will be declared irregular and null, and set aside by the Court,

,

JCR. DE 0A88. 1806, p. 349. Wife pleaded alone^judgment against her. Pro-
ceedings set aside Ikoause shQ had no authority under 216 and 21 8 Code Napoleon

,

Journal de oasc. 1806, p. 472. A wife pleaded alone. Judgment set aside
Jur. de cass. 1829, p. 240. A wife and. husbaiid were sued; the hlisband*^

/ ' made default; the wiQj appealed alone ??ithout authority. ' The judgment ren-
'7" "dered against her was get aside.'

,----_-
/ Le Brun, com. liv. 2, ch. 1, p. 200, No. 10. "Que .si la preoddure^qui'so

fnit centre le mari et la femme conjointement, est pw ddfaut, ce SerHs^no juste
prdoaution de faire autoriser la femme en ju«tice, car son mari tftbsent eHdfaH-
lant n'est pas censd I'autoriser

; mais bien quand il agit ou defend conjointemerit
- avec elle. Ainfi tous lesj^j^gcmeifts intervenus contr'elle tombent d'eux-mgine &

ddfaut d'autorisation.''
"

Reiiusson, p. 146, No. 15. " II faut que I'acte d'autorisation pr4ctide les

proc<Sdures^aytrement8i la femme avait commencd 4 procdder sans etra^ftatorisde
quoiqu'ellc sc fit autoriser, dani li^suite elle pourrait prdtendre qu~il y aurait

' '^ ,nullite." ,
v^ '4^

_ - s

Sirey, Table gdndral, 1791, 1850, vo. autor.', p. 233, No. 218. " La non ^m
parution du mag dquivaut & un refus d'autorisation. Chaiiveau sur Cait«J
N. 2911:

~ V
'

The. following is the judgment recorded in appeal.

.

;

La Cour etc., considdrant en droit que l&mari de la femme sdpar^ de biens,
poursuivie comme telle " est cens<S suffisamment I'autoriser lorsqu'il esfen qualiti
dans I'instjnce conjoiptement avec elle."

yf .
ConrfHrant que dans la prdsentfl cauSp le mari de I'appehinte, John McMillan,

,
est poursuivi conjointement avec elle, et a lui-m6me et en son propre nom plaid^
i Taction quoique d, part et sdpardment de sa dite Spouse

;

Considdrant que cette presence du mari dans I'instance est suffisante pour au-

» ' toriser I'appelante 4 s'y ddlendre

;

.

'

•

ConsidiSrant qjao pour ces raisons il y A erreur dans le jugement de la Cour."

Supdrieure sidgeant & Montreal en date du 30, jour de Ndlbmbre, 1869, lequel,

sur motion du demandeur, iutimd, rejette comme nullea et non avenues pour
ddfaut d'autorisation, la comparution et I'exoeption h la forme produites par

la dite appclante, casse et annnlle le dit jugement, et procddant k. rendre celui" qui

aurait du etre rendu par la dite Cour Siipdrieure, ordonne que la dossier soit

. rem is d la dite Cour pour y 6tre procddd ainsi quo deUroit avec ddpens, &o.
'

' ^ ' Judgment reversed, *

; ;^.
vo/m A Pieritwj.^^r appellants,

^ 3f7<o». jr. Jgt7cA^,'^^^t'.» for respondents. / _^___^___

*" - f-A^'!:-^"^^^^ ^- 'Morn$^ counsel.

Jl!" i..

f^-

:/^'. S
:.^-.,At; _$-^f

\'^
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COU|l DE dlReuIT, 1872. '

» '

.'*'
ST. HITAOINTHE, 26 MARS, 1873. , -1., -

.
-

'

i

w
*.

poratn SicoTTE, J. •' '

\"\ \ 7-
.

No. 8218.

;;^,-

Les fails do la cause soiU les HuivJints •
^^

Lc shdrif du district 4 St. ilpcintho vondait en '^rtu d'uno «,rf.„r .,

et le r^sultat sont ^e Tuire k autrni f W^P^n^-vre, ^ont le but

lacquittemeatdes te^rts sonSn . M T"^ A^>«">«« ordorindea ^oiar

coIeceiuides^anZSrl^^^^^^^
>8ut Prix. Une'entente entre !«, P„r/- ^ ***^° "* '*^JP«°' '« Pl"*'

^* "^"^ 8ur laquelle repose le contrat invonii^«,.^i„ J j . *

4e contrat es^sans effiit. V ^'^ .
P^' '® demaijdeur, ^t injuste ;

• mtaine tfc J/ercicr, ayooatsxtu demandeur - ' -
/-Mion d^bout^.

<a.w.o.) ;
'

w«wur.
v«

'

;.;
' • ^' „' V .

- "., »., ';: ;

\l

.^.•->,^

M
T''S '''i
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-il
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UPERIOR COURT, 1872

l| OF QUEENJS BENCH. -

MONTRlSAL, In SE^MBBR, 1871.
'

BAbalet) J.,
' <|f|»»^Bli|MCH, J., OABgN, J.,BrDMMOND, J., B

K "m .:m' ' I »•»» fl, '^ lA

>-ft!^^

FflANC«|j

*%

I
^y-^IS-^:'^-;^'"j,

al, on smrlou«'|?ro«|J<ig^ '^'

is l^eard on the meriu<; , As
i^ho/appellant'* <ittoriiey,'lit is

'ae attorne; is not r^iprcd

'*\\. . » -M
td.dismiss aj>peal i%j<!(»tt\

v;i:*
:M'

SUPERIOR^ CQjDRT, 1872.

XlOOTJ^A%'2ftT»4^|llL, 1872.

^ WflcHAjiiiiiiBk. V

Cojoift TdapANt?!^: j. ;

f- '';W4»7,',''^f :'•*•

For'Ufsr V. fr«crertw.

*• >
• ^

%», '^'«fc-^'!''»*t'Wvi«J!*!(iment^or850 and qoit)/ bf th* lowest.elaM of the Superior Court, diett^i 'M J& f'f'ff *'*!*"J'8
»' "<« •'»'<( of tlio Jii^ginent fofoaseg uiid6r $200 must kpply. i

* r ;>

'

h V 'l?
•r^^Tms J|choti(jWns instiUited on ttio" 15tb March, 1871, for damages la^il

\l te r ,
S350(i,j^r MaiidferftfJi, medical mi^vin his professional conduct. a» well as

afe'-^l

*k"

1^': ''r^4''<^s8ip^|6,hhn"6ppr(JbrioQS epiihets. « ^''' '.

XllfM'J ^
_

Jlidgni^^as, given for $^\iL 3»th March, 1872, with costs to be taxS4 as^'

\ ,
!i^ in an ^fiioOj^Sl the lowest' class 6f the Superior Court.

li _ T||i,|^0th<jD6tary taxed the'^sts at^683.25, as in ^n aqtiob under $400
'

I ; / ^'-y <?ei|to« petitioned for revj^ion of -the taxation, flojjtending that'tfcere: V
•^^^ y 1 pcwtariiF for cd^es under $2fOO, and that tfce^iia^^nt.wM^aooording i

., lowest tarifiiirthe discretioi/ of the judge rendiring* the judgment.

J
7Vn7/pn,

I
contra, cited,BrennanvrMohon, vide'p. 253, port.

The Jud|e Iri ChambetfgranteM^petitionj and held that by .

the tariff applicable wasihe {an|KBce here-since Februaiy lasi

the Superior Court Hndtir $200.^^^.
''':^ :-'::';:', r'^^L'. Ai_-^- '• '^ ^ ' PetiUo^i

.x^- K J

f

L. O. Taillorudor MxSiiff^

~tmnmri)onW^S
(J-K.) .

E <ico/Vio», for detendant. > x

m''

,./•

'.:.«
".'*

:k



ir

SUPERIOR COURT,
J1872. 2sa

,V SUPERIOR COURT, 1872.

MONTREAL, 28th JANUARY, 1873
.

,• /,

In Chambibs.

Coram ToaRANoa, j.

, No. 18.

k^al!?
'"^^""^ dosages instituted on the 4th of January, ta;fbr*»44«d6ment «aa rendered on 29th DeeemK 1871, JViel.'anJ

^ jt 7*'7r.*'"'*
^^ ^^ Prothonota^ as^n a cause over $200

ta.g no Uriir of .ho Suporio, 0,« .in Monh.:^ „^ Trt.^^"^

":^. r.Doman, for plaintiff.
^

Pe$itidh rejected.

r^itchie, Morris dk Rose, for defenimt
^^^^.T.. A new tariff appUcaWe to these case, was registered at Montreal, fa February,

(J. K.)^

SUPER|oR COURT, 1872.'

MONTREAL, 29th FEBRUARY, 1872;

Voram Toiibanci, J.
». ,

'

iEb; jsai-fe Louiti iodet

:

fart.

^ tlon i« not suffloient, if tiLlribulttm. f^JiT^T^
wWhll the Ot months «?llowliig eonyj^ '

'

^. to month.. ^
" ' •^"«*^'' *«««>' ^ "ot nude ttntU aft^, the ex«J,g,floiP of ««^ ^ Si

JS r tT^
"*"*''"' ""^ """^^

-V*^ °»« *o <l«««h i confctJon unW>^**thehquorlaw. ^question has been fitted on the merits.* There Lw^ /.^^ m quasbXg the conviction as not having been made^dueC^V J
'

^:^l^^--^_^^ ogeoeion.hatthe a^HcaU&^t^^

HI

i
:r"S

^4--^

i
•tot

:^^lj^'

^''^^:

tluught at flrsl tnat, the j^ hAvin^ A
•A OT)

allawed th<Hwrit to issue, I had .oth^ther to do with'thbqi^n

U 5-f

ip^.

ter
?».

C«*



SUPjpiiilOR .COURT, 1872.
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'
'
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' •-

,
'

V.. " '

"" '

'
"—-*-

issue of the writ within the six moaths. The fitoii' are these : The conviction

wasluiido on the 2Stb April last ; on the 24(b Oclul>er, of the itaiuo year, al-

mdti fix months afler the cfay of the oonTiotion, notice was given to the Recorder

that an ^{^lioation.for certiorari would, be made, and the judge ordered the writ

to iMuOv The Act 13 Q«>. U. «iay« that no writ of certiorari shall be granted to

bring up « convtoti^ vrfaere the applicatiou has not been made within the six

months. It is not vthero notice has not boon given, but where the amplica-

tion has "not been made within the six month* - Here the application was clearly

made after the expiration of tho six months. On this ground the motion of the

prosecutor must be granted, and tho wi:it of certiorari quashed, ai^jgjilled and set

aside with costs. ^; '
, ./Writ of certiorari quashed.

JIfcAfaAon, for petitioner. '

l'

V

'Mr. Bourgouin, for the pfosecutor.

SUPERIOR COURT. 1872.

* MONTREAl., 30tb MARCH, 1872. " . " ; „

Coram Berioelot, J. « „ -

^^.2128.

McGuiivran «Jfc al vs. Johnton, and The Royal Imtitution /or the advancement of

^ learning & al. T. S. .^ • j,

BSLD.~>Tli«t the proprietor of » lot hu no lien or right of rctcntfOn on the bnUding m«tcri«ii deH,

v«n.a there for the purpoie of being incorporated in a building in ooune of erectiou.on aaoli

lol, to long w they are not w Incorporated. , '—
Per Curiam :=-Thi8ift the case of a •Snisie (vret after judgment, and the

declaration of the Tiers Sai$i Lemuel Gushing has been contested. The ques-

tion raised by the contestation is as to the right of the plaintiff to attaofi ma-

terials for a building in course of erection on Mr. Cushing's prop«rty and actually
^^

delivered on tlfe lot, but not incorporated in the building. The^ 1026.«rtiole

of the Civil Code has been cited in favor of the Tieri Saiti't pretensions, but I

do noi consider it applicable, and I shall therefore maintain the contestation

and condemn the Tier$ Sai$i to pay £90, the value of the materids mentioiied

in his declaration and in the pleadings, witli ooets of contestation. ^
The following were the reasons assigned in the written judgment :-t- -,,

" The Court considering that the building materials claimed by the

aid Lemuel Gushing, situated as well in bis own prem^ as in the shop of the

Btdd defendant, were not incorporated in the buildings in course of oflnstruotion

, by the said defendant. „ , ,

" Considering..^at by law a proprietaire has no Zfen, privilege or right of *e-

tMtion upon t^e materials prepared for or delivered on the premises for building

purposes, so Idng as the lame are not incorporated in the bqilding, doth maintain

said contestation &o." "'-

V Contestation of deolaiation of '^'er« ^S^aiit maintained.

GiVo«ar<r<fe i>uj;a», for P^intiffe. - Jl .
' •.

Gushing, for iUeT. 8.' ^ "v "



'^

OOUR DE OlfttlOlT, 1873." 860
-PIT

couR DE cifecuf¥, im> ...
ST. HfAlOlNTHB, 3 AVIUL,"1873. ^- %

Coram SlooTrt, ^. -.*. • .'

Ko.UM. *
Ex parte Frt. Bourgault et al, requdrnnUs ^ P. X'. lklp4 et al, oonteim
gt munioipaaz oontetttfa. j

4va*:-\o. QmlerMiu* f«I<H)Hon «m ooni.lll.rt munlolp«M», «l Wtii«J« Cod. Manlolp.1.. lieuV.nrIw qulDM Jour* ittMAmnX le promior Jour dtt 'pr»nil«r tikrm. qui lult l«l^tloii, la i«.iu«topermlM p«r ••rtlol.t 849 .lu CoOe MunlclptI, pour oontMtor l'«lMtlon, p.ut »tr^.Dr4ienU<t to
'

'

prrmlerjourdu MHiond t«rm«n
t •- . i«••<>••« •«

n 80. Quo ImU de Mutlonn»m«nt r«)ult p«r I'Mtlole 8S8 du Code Ifuiflelpitl, rdoll dM'K*.
oe«*lr«m«nt oootonir I. rt^.l^nMlon dfl.*leni.fond. do. eautloni. m.U que leur d«oUr.tlon
«uono«e .0^ wrmont d.n« I'Mte. quil. «»,it propdiUHre. de blen-fonde^de to valear reauiie

Fnita de la oauser ' ^^ ^^ ""^^ ^ - — -^ .^^ -^ -
-

Uno requ6te fat priJaent^ par cinq dleoteura maoioipHuz da village d'Acton
VittM-kOour de Circuit,. rfdgfeant dans et poar le-dtstriet de St. Hyaointhe .

le premier jour ^^xtermede mars dernier, uavoir ]e 22 mars, demandant que I'd-

Jection jeoertains coWScmB«kde^oe_village, fftt pouif oertainee raisons mentionnjJes
dart? la requflte, dAslanSe nulle, et que 1« Oour ddaignfit oeux qai devalpnt lea
remplaoer. '

. ' .

L'^leotiopde oes comeillera avkit eu lieu le 9 Janvier demies; et dq terme
TdguUer de la Cottf de f)irouit, ^%6 par pitiobunation, oommen^ait le 22 jv»*ier
dernier, le 22 mars, jour oA a <Sttf pr<(8eot<$ ia requflte, ri'dtant que le f>remi#3opr
•<J« ?««on(^termo qui fti^ivait Tdleotion. . De plus, lea lequdranto avaient feurni
aux.d^JsiraduCode afonioipal/deux oautiona, qui dang lea nctes de oautionne-
m6nt, Be" d&laraiept propri<5taire8 de biefn-fonda d'une valeur eke<(dant 200
doUars eii.8uB de touWa charges, mais dans lesquels sucune assignation de biens
foi»dsn'<Staitdonn(<e.

^ iroe^motion^ut faite par les oonBetllfirs oontesttfs, reprdsenUSs par leura avooats I

demandant le renvoi e^rej^t do la requite
; lo.j>arce que la requ«te ne pouvait

Stre prdsentde, d'aprAs le Code mupicipal, le premier jour du second teYme
sui^ant r«51eoUonj eyooptS dan8-Ie^p%«}o63'4leotio^ auraitealieu dans les 16 jours
pnJoSdant la cWun du premier terjpe, <Jte„q,ui ne s'^st pas presents dans I'espioe
soumiser-et 2o. piroe que les actes ,de oauti&Q'nemwts ne donnaient ancune/
d&ignation des Kien-fonda dont les oantioBi se ddfclaraient propritftaires. /

SiOOTTB, J.~La contestation doit fitife prdsentde d^s Jes 16 jours ooris la
'

nomination
;
mais si oette nomination a eu Keu dans les If joai^ pr<5od,atot le

premier terme suivant, la requfite pour«i«tie prSsent^Je premier jour du second
terme. Si les 15 joflrs expjrenfavant le premier terme, la contestation pourra
6tre prdsentte durant tojis Ifa jqar« du^terme, mais ne pourrait plus I'gtre aprda
Ba ol6ture. ,

'
*

^j^ '

Daw respdee, la nominatiofl-a oj^fie 9 Janvier ; leB 18 jodia etpinient le

24
;

le terme con&men9ait le 22.^ Tynomiriation avait done 6t6 faite dans les
15 jours prM(ia# le premier tettne. Le Code Manioipal ne dit pas pr^otSdant
le premier ou If dernier joar du t6rnae, mais prAj^ant le terme. Si on iivait
TOula brdonner'aue la

«*

. . r

/l

qoe la OMtestation^evaifc 6tre prAent<<«> diir«nt 1^ premierjemwrIl^M

\\

'

ill'.

tell
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IM QDim Dl CIRCUIT, 1872.
»s^

«o«5jiSut««i 1"^ »«It«>» r<!lBotloii, poanm qo'll | aat 15 joum eoaw U nonilo»tf9Bpet 1« oW-

I PlUp««ltl
tare da torme, od onraitdtt : ''^JjriittHMf'^ pr4!mnt<So j^artat la premier

termf , ai la dAlai do 15 jeura NjtidBJ^SSf^f*^ ^^""^ ** olAtaro." Avant

n'eat piu duront lo tanno ; oOml^mKKKmdtit %oU arriv«r ftTtot lb oom-

menoemciit do U ptfriodo d« Mfli <{<« fl'oHvre i U date indi(|ii<Je.

Coat ooinme «i le l<%iBlaliill, oonnalaaant U date pr<$oiae d« naii' tarmea, afait

dit : 8i uno election «^fait« dana loa <|utni« joun pr<$04$dAnt le 22 Janvier, U
ooDt«8tatioD pourra ttre.pV^aent4« 1« 22marfl,ai on aeT« paapr^nt^ Is 22jan'

L« oaationnoiiMni qa'on aCtaqa« «atdpiMi4s«tlBlMt«nn(» inAmMd^i Cmlfe.

Lea OAUtiona d<k]l«roAfqu'dloa aont propmtairea d^^menblea danab iiinnioipalit<S

de la Taleur

pn)pri<5t<5.

•' ezpliquor ot

Ce qui n
' d'ano ohosei,

les droita, «&

Biia de toatoa ehargea, maia aana ddaigmtioH d'ououoe

paa donntf de fortnulo dtyvaationnemont. II Aui doHj^

loi telle qu'elfo He lit, M d'oprda lea rdglea ordinaire^.,

par dUpoaitjopi partiealidre, poor nlider I'exMution

Irdonne, ot qui ptWit ($tre fait de roanidro & garantir tons

^^ ^ dana roxdotttibi^ et racoomplls^njent du devoir preaorit,

lea tormea nlSincs de la loi pour qualifi^ la condition preaorite, peot-U *tre cxig6

odtntne in^;ff<Sdient n^aflilfre & la |%aUt<$ do eetie ohoae ? J<i penae qne oon.

Lee Oonrb doivent peripeyre rox^^oution do la loi, tel quo la loi Texpriiae ct to

d(6olare. Ordonner'pia«,'i'requ<5rir plus, a'eat ordonner, o'ost preaorire plus ct

autremcnt quo la loi. Cjeat' ftire la loi et non paa TappHquer ot U fkire ex^

Si<laDfl^sppl!cntion1tQ^UtHSrale, toute formalisto, I'exteation d'une loi

^oiale oaosait ip<5vit<ft)l('nienf*%ort, "prCjadke 4 qnelque droit, ik de> int4r(ita

qiioloDoquci^ lea Coura deVront.ohen{her une ex^tion, une' application qui

ottiendrait le but de la loi, par dea md^nB saoitionn^a pajr Ja loi g^nirale, Mna

oauBor tol prejudice.
"

• '** % ' Vv,

Ajnsi s'il <5tait reprt^scnt^ que la caati(^q donn^; oejrfomi^meSt, A k le^ du

Statut, pehnet do foamir oautifcmom;'jjjNwif, 9rin»^aleu#, onApeut toujtjura

contcstertla/TOffiBanoe do la cau^^aniv^t l'acti^le'1939 do Cod% Civil, et lea

V*^

Aftiolee 617jet 5iadu Code d* yroc^ure

i^esprit d^tout le CodO Munwi|||fti^la n<$c»Mit^^lavalflj|r dwU&fwIit^,

est que toutroinission no peat faim]^(iet»6liter un di^ qui d»M » oaa oftf»k

)A form^i^
do riveter toiite '

tves, &i)aoi»a.qtt'ane
*

ibrmalitd est prescrtte ii peine djo imlKt^ ; e'eat mSine la

ja clause Ifi. H y ai dans oette olaoar iqjabctW aux

lobjootion relative &<l,'«!mi8Bi<>n %^ formality nj&jj|'im

finjustioei^S^knedftuh&Kilterdary^ ^1 ^

• Dans lea <*ro)i»|pdlM*'«cun-priu(Mce ne^

do^n^leiafcrls ^nDa(Mi„giB4ra(« dn Oc^o ; oai^„ robjeotion «wt -viable, U

puffiaiilPie lit oautipn'peut.fitre a^qn<5e «t constat^, de matiidi9> donner aux

.'mtrtiMil'avwrfam du caudotinemeat requia el voolo. . r

.-jf^mf^ "^-u
,
V ^ .

^ .;...:_,.--.„.-.,_^,.|ie«|a«erqet4o. •^V,-

CiMgndn AJSieotte^ avooitii'^ requ^ranlli

Bourgeou; Baqfyand »Kicher, J
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COURT OF QUElNfl BENCH, 1871. Wf
COUR DB CIRCUIT.

'•^^ m • Coram SlOOTTI, J.

Wo. Ml.

/-"^^ d^ivrtnumt vi. Cardin.

dA t-Mt. «.„. l«mpln._S« „o»n, Cod. CI»U
*^ wotmUdU* ••otnlM p« |, boJUM

U dem.ndeur 8im\n OuAmmont rdolamalt du d^,fo«dour 1. ^^mo dV

^rel. duumdo RicU,ou,p.rdeyantMtro. Ci^rtier, N.P., eta«UdoMt«. P
. Su^vremoDt. noUiriu^ B«oond,Ie 10 M,ptcnjbre 1870. U dOfendour, p« «e,

•« rr^!^*^'
'?'"' '' "°'*'™ '''"•^ Oui^vremont cat mrent du c^da, t Louia

Unt on droit que a&r la pr^uvo faito «ub8<5quon.u,ent ot .ur le mdritoM jugement ie 1. Conr eat moVvd oommo suit: " U Cour. oonaiddrant m.«.kl^ur n'. pa. justlfid Wa alM^tiona do «'d.fe„ao et e^^pl t^^^^^^^mal fond<J Cja d<5.e„Hea et n-aintient Ie dom»nde«r dans lea oonluair d^«n .con ot flboriBo A doonor val.bfc ddohargo du p«en.ent den.radd e touavodddpfins.

1^

ajee d<!

nBorii

cat «|dcii]Icmandeur.^

I'udanr.

Jugoment pour lo Pouiandour.O^nnitin, avocat

Gautiier, avooat

Lafrtnai/e, ooi

COtlRT^F QUEEN'S BENCH.
•; MONTREAL,, 7th SEPTEMBER, 1871.

Goran. DuvAt, Oh. J., 'Cabom. J., ^bpmmond, J., Badolkt, J
""

:
•

«
""

» ,'
'. Monk, J,

' ' "'

^ ' • No. «. ,

^ THP OLEN BRICK company AKD HENRY W.WALKEB, '

'"'
„..'"'

..

„
AMD *"

. ^ '
AppatiAHTB;

' V ''^ " " ^• HENRY 8HACKBLL, ,*, Wt
'

'

llBiP!-Th.t when two ptrfle,. wlffiffc i»panito .nd «rtlnrt line, anneia lol„«. k
^»'<»"'"'"-

-«. WH, the «.poaa«t «.,. with l..« Of 0. CoJr?;;'^Sii I^ASuT Tj^t
P.E CuEiAMr-Thia is a moSin by the respondent to be aUowod to M. .

- «paraW appearance on each separate issue niisJd by the appeCtewhn^
^edjo.nUy.ndbyoneandthes«newrit. We see ^0^0. ^Z4Bd the motion w therefore granted. ^^ ,

""Jwhob t(j ihis^

A. d>W. Robertson, fytipm^t4
M^**^"" ^^ w*I»ndent gnpted. "

"

ffrkint d> Mof^., for nmpnndmifs
<8. BO

ii-

§,

if

I

1
f

I

•-• ^.y

b

it



COUKT or QITKBN'8 BBKCH,W

/

COURT OF QUBBI^ BBNCH.

QUIUIC, 8r» JUNB, IBT2.

Coram DvvAh, C. J., Oaron, J., Drdmmon^, J., BAtKiLir, J., Monk, J.

DAIIK B. M f^ANTORKIi KT VIR,

(M. AND IIAOAin UWiUABO,)

{rtaintiffi i» th* CoMft MeVtY

AMD APriLLAJITI.

illE IIONORAULE F. BVANTURbV

XHt/ttiJMfjH th* Court Mov,)

/ ^ ^ RMroxDUit.

A eltDie in will, iftitting that • Ifffra'T •'(•I) >>• ft>H<il*<Ht If (IM higttM ihould oonlMt th« wlU>

brld to b« oommliiBtory, khiI m IkvIiii lMN>n nudo in Irmirrm.

Whirs auoli • ixinalljr In Impitwil far oonleiUtlon (hv Court wJII pniiaira Into the IkoO, ind If

tb»i« weni Jiut tnd probabltf eauM< fur •uipcotlnii thv valldfltjr of the will, It will uxaroUv * Jiut dli-

ersllon Id (iTiitR or Dot giilag vin-ct tu the c1«um> of n>rAiltur«.

Quart :— lii{iuch • olauw Told,M ounlrtry to th« iioUojr of Ihn law, or at ldlwfrriii|| with th« Jurlt.

dIelloD of Ihu Courts r

By her last will, dated 18lh May, 1861, Mra. Bvanturel, the mother of the

.appellant Evanturel, and^f the respondent, inatitiited the latter her univenal

nsufVuetuary legatee, aubjcot to the payment by hitn to each of bia liatera of a

life rent of flft per annuoi. The will in question oontninod, among othor pro-

Tieions, the following clauee: " Je veux et-ordonno, ot ma volenti} exprcaee est

" que si mes dites filloa ou auoune d'oUea venaient & faire, aoit direotement on

" iodireotoment, auoune ddmaroho quoleonque pounodta tester mon present testa^

" munt, qu'olora et dana oe oas, mos dites filles on auoune d'elles^qui Toudraient

" ainsi oheroher & oontester mon present testament, soient privdes ou soit priv^
*< de tous droits queloonques dans ma dite sucoession et de la rente.iagdre 8«s-

*' dite,ct que, quant ^ ccllcs ou it, oellequi voudront oontester mon dit testament,

*' le logs i> ello fait de la dite rente, soit noa aveno et oaduo, oar telle eat mon io':.

" tention expresse,"^ "i'
: /

The judgment Appealed ftwa was rendered in revision at Quebec, {n an acttoii

brought by one of the sisters of the respondent and assisted by her husband, for .

arrears of the rent, which was met by a plea that the appellants bad contested

the will in an aotioo before the Superior Court, on the gronnd of informality,

incapacity, fraud, suggestion and captation, &o., on all» which points they had

failed, as well before the Courts of Lower Canada as before the Queen in Her .

Privy CouncU, and had, under the clause of the will above recited, forfeited all

claim to the bequesrt of the life rent. /-''''.:•-:'::': :^^-{':.;^

To this plea the defendants replied specially that th« clMie was penal, nnS

and void; that the action iu which the will was oootested was brought by

Edward R4millard, one of the plaintift, as head Qf the eomtaanity ; thai Uie

clause could not apply to him ; and that his action could not affeci the iotibrnito

of his wife, the other plaintiff.

The suit referred tojn the pleadings.* wag one wherein the present appellant»y

•imported la nsMx^ frlry Covkxfiun, fMMitret vi. JIvatKantf, VOL TX, }fi. ti.

'M

#!#
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bwidw Mtting ulp tho nallltjr of tho will, on tb« grotinJ of «I]<iko<1 infoitialUlM
fr.ud«lont«UKK„«ti..n .„.! o.pf«iioo oi, th« part of th«> d«feaa.nt, ooWuIm lunliUity ft)rthofollowlogr«Mon».

^

" l»ar««,u ,i I, date du dit prdtori.|(i tentanwnt. la di(« dtffbnto Dante ktrio-
•^
A«n., UtIJard dtait d.1j4 attaqudo .loftai- plu- d'un «„ ,«r 1. mflmo uuUdie qui
UooadttlU. .u^tomlmu i'aut<im,.« 4^yMi„r, quo I'offetdo oetU> oxiladia m fal-
«it ,MJ4 wntir A J« dito d.te. nooMulomout tur In oorp., mia »u«i aur IW
prit

,

quo touto loafwrnhda do lad^lfunto Marie-Anno B.Jd«rd ao trottraienl d^jA
affuiblwa ot;paraly»<5oa; qu'oHo u'.v„it p|u« U foroo et TiSnorKlo ndoo...iroa, nl

• pour ibrmor uno volonttf dUtincto ot I'ofprimor olniroinont, ni p<jur n^iator

^

nu« umnauvroaetnuiauKgoationadu ddfoniour; qucllo dtait inoaptblo de
'Ittire lo duhuit niai, mil huit oont aoiianto-ol-un. un toaUmont oonimo oolui
quo 16 ddfbndour prdtond qu'ollo a fnit CO jour-ia.
" Pareoquo m&im avant aa ditto inaladio, la dito ddfunto Danio Mario Anno

^

iMdurd, p a jamui« duJ oapublo oA.auoun tomp», vu ajn pou do oonnaiaaauoo dot
aff.uroa ot lo pou d'avautigoa qu'ollo avait ou aoua l« rapport do TiJduoation
n ayant poa mOmo appria 4i«oriro. do fairo uq teatauwnt oomino ooiui quo lii
d. foudcur alliguo quelle a fait lo dix-huit do mai, mil buit oont *ol«antMt.un."
On the fith day of May, 1871, the Suporior Court dianiisaod Iho dofondant'a

ploa, and maintaincl tho plaintiffs' uotion for tho following roaaona, aa atatod ia
tho judgmont rondorod by Ilig Homob Mr. Jubtioe TA8on»RiiAl;

;

Coosiddrant qu'uno tollo olauso, aoua lea oiroonatanoea oa.ollo ao prdsonie, «t
vu la naturo do la oontoatation du dit toatomont, par loa doniandoura, doitOtre

"

oonwddrdo Ooramo nou-cSorito
: lo. Paroequo bouh 1o« oiroonaUncca cotto olause

eat contrairo i I'ordro publio, qui oxigo dana la confection dca toatanionta obser-
vution doa formes oxtrinmiqucs proHoritea par lea loia, oapacitd chos lo tcaUtour de
tostor, abaenco do euggcstion ct captation fVaudulcudo ot malioiouao ; 2o. Pare©.
400 la atrioto applioatba d'une toUo olauae aurait pour dTot do favoriaor lo faux,
I'iflcapncitd do tcator, la Suggestion ot captation fraudulouso ot malioiouao, qui
tous sont doa moyena do nullitd roconnua oommo Idgitimoa et suffifmnta pour ao-
iialor un aote de dorniiro volontd; 3o. Paroequ'uno telle clause, a moina do
ciroonatanooa oxooptionnellea et aooompagndo d'abs(j.noe do cause probable ou
raisonnable, no doit fitre oonsiddrdo quo i» tertorem et dpit fitro rdputde Oummina-
ipife; 4o. Paweque les demandoura en contestant le testament do feuo lolir
mins et bello-mire n'ont pas agi par oa'prit de olricane, mais avaiont uno cause
juste, et/probable de auspooter la tdgitimit^ du cusdit te^t«|«tcnt; et d'en domandot
une vdrifioation par les moyens Idgaux; , 6o. Par«»a|^H^4ribunaux dan's 1'^!^
pUoatioa de clauses aeroblables out une ju8t&.disoifMon'iWJxoroer, aur et d'aprda
I'eDacmble du litig*; 6o. Paroe que'dana I'opinitfti dtTcett* Cour, la teatatrioe*
h'a pas voulu dire ou moyen deoette olauae dor son dit tcatament que ges enfants
auxquels ejle no donnait que le faible legs d'une rente annuolle et yiagdre, en
aerjuent pnvds irrdmissibloment s'ils' eontestaiont ik leur frdro uno succession de

"

quinxe A vingt mille lottis, qu'elle.lui l<!guait, sous le prinoipe de faux do I'adte,

insanitd^ oheg ello, et captation et suggestion fraudulcuses^fiiQais seulcment s'ila

conteBtaientja4ufltJmdaJa.dtgUribtttic«r da aa-blcaa, -ct aot i>n»acat a'ila oouUw --

KraaiMtL

taient cette partie da testament par laquelU clle donnait d&harge A son filsje

in

k i|

ill

' 'I,

I
•

•'/-a
I
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J=^*«"> d^fcndeur, de I'obligirtion de rendre comp4 de la geation et adminiatration qu'ilETutunl. avait eue de flea bienB et par laquello elle rooonnajssait que le diSfendeur lui avail
rendu un compte fiddle et «zact de sa gestion.

This judgment was afterwards submitted to the Court of Review, composed
^of Merkdith, Chief Justice, mA Taschereau and Bobsb, Justices, by the
majority of whpm, Mr. Jpstioe Taschereau dissenting, it was reversed on
the 7th Qf December, 1871, for the reasons following:—

" Considfrant que par son testament fait A Qudbeo le dix-huit raai mil huit

^ " cent soixante-et-un, feuo Dame Marie-Anne Bddard vteuve de Sieur Franjoia

,
" Eyanturel, hSguti H Dame Eiqilie-Malvina Evanturel, Spouse de Edouard Rt<-

" millard, Ecuier, et & chacune de j^ trois autres fiUes, une rente viag^ de
" vingt-oinq louis. . .

' ^

^ « Vu 1'articl.e six de ceit6 pi^e du dossier par laquelle 11*^08^ dit 5
' que daps le

«' cas pi ses dites filles ou aucune d'elles viettdrait A faire «uo»ne d^ma^che^liel-
;' conquep pour contcster, soit directement oii* indirectement, son clit testament,
" qu'alors §t dans ce cas fees dites fillcs ott aucune d'elles qui VQudwiit ainfi con-'

" teker sori dit testament, serait j>riv^ de toua droits quelcon^es dans sa suc-

." cession etde Mite tente viagdre, et que quant si, celle qui voudrait^ainsi

.
"conteste'r^ ditllBtament, le legs 1 6Ue fait de la dite rente serail non avenu

."etcadufe; - ^'^
' \^' i

*

" Consi«Mraq«rrf^e8 d^^deurs out Utrodui^^une action en justice, aiygnant
" que oe testame|t ^tajfl^iivre de la cajt>ta£^' fet de la fraude de la part du dd-
" fendeur, ijUe Vu I'affaibh'saement de^ scJe forteff et k sea facultds menlales,' la-

" tcstatWce dtait le dix-huit ipai. mil huit cent soixante-etun, iocapable de faire

" ce testament «t*que vu aon pen de'Bonnaissance d'affajres, et le peu d'avantage
'-" re$u.so«^eWppprt deT<5ducation, n'ayan* pas memo appris ^ forire, elle ^te°it.

"inca{)able de .faire le dit fbstament et tfoncluaient en consequence 4 oa que
*. " cet acte fut ddclar<5 nnl. ,

'

" Consid^rant que les pretentions des demandeurs, aprte avoir 6U decid^es par
« cette cour, ont <$t<5 port<k* devant la Cour du Banc d*e la Reine de cette Pro-

|g,y
viBce, et enfin devant le Consdil Privd de ^a Majes'td, qui les a rejAdpsj a ddcla-

"^^ r4 le dit te&tament revfitu desformalitdtou conditions ext^rieu^es exig^espar les

" his,, et exprimant l^alement les volontds de son auteur. '- . '

' Cgnsiderant enfin, que la clause p^nale impos^e ne prdsente rien-d'iinpossible

,
«' dans son ex<5<iuti6tt ou de contraira aux lois ou aux bOnnea moeurs- ou i Tordre
•;[^;public, et que la^dema^deurs pnt, par consequent, s?ina,aucunoj?ai8on, manque i .

" laloi qui leuretaitimposeedans iin acte valable etportantl'expressionclela^
.'" lonte de la test%trice,qu'ils doivent alors subir en entier les consequencoa de cette

" P^ine, ?an8 que cetfeopw^Eui^e s'arroger le droit de la diminuer ou-modifier."
'

On the 7th M#MI|jp|72, (he c»se was |»gued on the appeid which was
takenfrom-ihia/judgment^befJre their Honors DtfyAt, Chief Justii^adi
Caron, DRUidiOND, BADGLiYland Mqj5iK^i|/M«<K^^^^^ The grounds. urgt^l^U
suppori ,of thb app^ri-«Dvered thb^gjssigne^l by Taschereau, Juttiee^ at jthj^
r^enderingof fliefiratju^mentandonl&^reviewas'fblW:---- ?^* r*^

ses

ludubiljM^nromtpift-tCTtateiasgiB"dy^ paytf iiu^tbiit, de
'

dia

bieiA en la manidre qull jugera^conYenaWe et "dans i'idi

?>•

'!»'.,

....ka.---.:--:-.-Cjli --.v^^
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:
nul » le droit d'j ^uver 4 t^^, ra6me dana le e<u fy olaW

IHJnales olau«8 condiUonnelIe8,i0t»de peM WiitoeiitaiWB; to mokift eife lew
sont et fbrmeHt un <h»U et mewJe dooumenr qai ftU loi et qde Ia1&at«^ ,Mt
accepter ou rtpudier en eon eoiter, A moip« que la peine te^tamentaii. ou clauaopJna^ou olauae conditionelie, wientou iffpossibles ou iUiditeawmme eontrairea

'

aux bonne. m«urBaux loin, ou i Pordrepublic, et dada w ett not,* codtf oivU
-

*n s^artiole No. 760, ^.tfoytot I'anoiea droit, .^saore oeiprinoipeB d'une m..
ni6re p^remptoire.

*^ *^ ^ -

'^ .I^q«e««o^8q«i8'^ldvent8ontd(tto: 1* ta ^iMe^ que^ioB esHlie^au >

po^Weouillwite comii.9 contrairo aiu Jo&M momn^^ux fo^ oa ijbrdw
'

-m n'eatoertainenient pas itapossible,' et Bouanin certain point de vae, «Ue

. 1"? ^"^
"°f^'*

*"" ''""'*' "*"'*' "'« ^''^> "^ 4 1'Qrfw public; Maia »at.on dire que le testateur, en insdrajit en son.teetameat une telle elause, a eu 6nTuedte pn^ l^Ug^taire, du droit de^eonstater SQn ^tat Rental, lea feita d6
?u^t.ox, fraudrfeuae, et surtout de a'eSqu^ de li f^^ extrins^qua de agn

'

testament: ou no doitM)n paa diro^ue la elauae pdnal^ ne B'appSqnequ'ai ea.^^
parpur espritHe chicane, lea. l^^taireb uttaqueraient la jdatice et l!^itd du ^^

t^nt;.,ou au caa oO^Ies l^gatairea, enoot« par pur esprii de chicaae et^ns
calfi* prpbabtevnrjuaMfioation queloonqu^attaquwaltot un featawent pat voie-
dm8cnpfaondefaux,ouflurleprinpipedb«aptatiim,8«gg^|tion^ft^^^^

'

incjMji^ de^JWter en raiaonde fiublesse d'eaprit orf^'ali^^t^ mentJTcoai, :PH /e oro« q™ la tea^loe J|ue Madam^Il/anltoel, eai^iri^ cet^' r
clause de son test^ent, nf pu^ibir en^»Sff'priv6r lea l^gS (ZX
"**" f8.ei^at8:>ropre8 aussi bien qua V (JSfendto 4u di^t dtf

V

contester^^ si^n^, q^ 4i^ entacW des vii;e8 de forme, ou ai mM6t£ retime de«||^etalja suggestion. Nous nous accordohs'tous i-
,pronoDcer la nuintl^^stament non revStu de formes Idgides, ou fikiisousl'ijr:

'W de la captaaon ou de la suggeation, ou lorsqu'il esl le p^duit d'un cerveau
'

:^

malade, incapable de.m^moire,jugementetentendetoenft Sous oe point de vue" -

.kddleosede contester W^tament s5us piine de perdre -le legs, mJftmble ^'V
Wesser les lois ou les^oines moeurt et^contraire H l'ordJe"pttbUc Ji toW que le

"
iestateur aoit^capable de tester, ne soitW induement influenciJ,« <£ptd, et fasge
son testament-auivant Ind fnr»u» »>»..:<„.<. T. J j_ . -

"^
' ! ^^ .

*. 'ifm

•^'

:»'r-- "~™«f "« «w.« imp luuueueni innuenod,m oapte, et faaae
son t^tan^fltemyant fe^ forwm Te<iniBeB. La demaqderesse e| aon inari M.M
millard. ont contests le Mwent- par' hrf^^ rinscriptip< de^laux, et po,i;
inillard, ont contests le

^deauggestionj^ptaHl ^^^''^^P'*^^^ Ila ont
^us«^en Coor Supdn^re^W llteptin de faux. sJTi^i 1. C6ur du
Banc de la Reine, & Quebec, le jugement a 4t6 infirmiS ,par troia jo^ auPisbq

" ^--PJ""* «i»^
*ri«>«»*«. et CO dernier jugement portiJ devant S^Maj^st^^

,8an ConseU PnT<5,^.' 4Ui oonfirmtf. Indubitablement atir oe preid^Vief oTw-
.
proohe, lea demandeun. anient une camw probable ou raiaoqnalile de auapeoter
Mortence lii^^oetesUm^TfniAi^',n Canada, twia juge»^i^.ppu>^

.titaMjinion to droil^ IWption dcAux, t qAe tioU ^ties juii ijUe-'
tt»D|^mak>t,mn kMfraitfT

^^^^ ^^^^.-Jj^-.Z^
SdiiMles

<de UadaMii

.:iW>

.«*>

• autreacheft r^tifiy^ U ciptat^on et A laao^estipt^t 4 I'incapacit^
i^aK^antui^J^ faire nn ttatament «n I'^tat mentd ojpiiB so tro|vait, f^-

.V.

'< r

wt*
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, Evintur^
*- et
Evanturel.

^^.^.

-^

i ;'
.!>

,/ .

*

> '^' . :

/

tou8 les tribunaux, Cour Supdrieure, Oour du Banc de la Reine et colui de Sa
.'

Majesty en.^n Conseil Privd, se sont aoe'wdd A donner gain de cause au d6k,^'
dcur, ^: Evanturel. Sou« ce dernier rapport la position de M. et Mad. R(5mil>
h^i ne mysemble pas aussi favorable qu6 oelle qu'ils se sont fait relativement i
Ijinscnpti^ndefaux. Mais peut-on suppowr que pour le simple plabirdefaire une

^
;

cbicane ^Wfendeur, Madame Rdmillard et son mari se soient ddterminds k atta-
quctlamd^(«red'une mdre qu'elle aimait,enlui reprochant faiblesse- d'inteU

' liKence et dcivolontf jusqu'au point de d&hdriter tous ses enfants pout Favantage
• dun 8eul?-fattpeut.on dire que Madame RdmiUard, qui devait voir sa m4

tous les jours ijprbuver tous les changements qui pouvaieQt s'opdrer dans ses forces
physiques et Jntellectuclles, qui pouyait craindre I'infliience que le ddfendeur
Chez qm el^e dimeurait aurait pu cxercer sur une femme fig^e, faible et noo^
mstruite, « du «HSit chez sa m^re de ces^arts d'esprit, de ces pertes de mdmoire'*.
quipeuvenf debater A^es strangers peu familiers, mais qui ne trompent pas
ODil dun enfant pe^icace. ^J'ai prononcd le jugement renvoyant les ^.r^tetf-

tions. de M. et Mad. Rdmillard relativement ^ la ca^t'ation, suggestion et inoapa
oit6 ^entale de feue Mad. Evanturel, et si j'4tais appeld aujourd'hui d reviser

K
^

yon jugement, je ne me croirais pas justifiable i^ le renverser. J'ai da 6tre con.

"

duit parla preuve de cette cause 14, et.h preuve ayant 6t6 paj moArouv^ in-^
suffisant^ pour dtablir les griefs de M. et Mad. RdmiJUard, j'ar dft comme juge
^ononcer centre enxy mais les demandeurs ^taient-ils mus par un pur esprit dtf
chicane,, avaient-ils une cause probable ou raisonnable de contester le testament
sous les rapports ci-haut mgntionnds ; il ne fuut qu^Jire I'enqugte qui S'y rat-

*

tache et qui se trpuve reproduite en la ^jr^sente cause pour se dire que leur con-
'

duite n a pas 4t6,ee\\e de gens agissant par pur esprit de chicane. lis ont pu se
toire illusion.«les tdmoins strangers ont peut-gtre partagd cette illusion de bonne
m, et ont.pu ainsi engager les demaiideurs h attaquer ce testament,
.^dame Evanturel est morte d'une paralysie progressive,qUi.a commence en
1860, un an environ avant la confection de son testament fait en mai 1861 • A

,
k page 184 et suivantes du factum de M.^t Mad. Rdmillard, devant le Conseil
PrivtS en Angleterre, on roit une sdrie d'autoritds tir^s d'Orfila, (Mddecine
legale,) de Briand^ et Chand^, (mddecine ^aleOd^mofltrant les symptomes, les
ddveloppements gdndraux, la mwhe progresssive de la fblie, et si Ton rapprociie

,
es symptomes g«5ndraux tels qu'expos^s par ces hommps ^minents. de ceux que

>
,

les t.5u.oins ont indiqu& chez Mad. Evanturel vers I'dpoque de la confection de
son test.ament, on ne pourra se d.5fendre (le la conviction d'un singulier concours
de eirconstances cqrame te^Jdant a justifier M. et Mud. Rdmillard daOB la cantes-
•fation du testament de leui- lutVe et belle-mdrp; Sous ce premier point de vue
jc crois done que la clause en question est contraire4 I'ordre public, cofhpe ten'

'

dant
^
favonser le faux dans leg testaments, i« captation, la suggestion et Tin-

'

^
capacity de tester' chez les testaterfrs. - • *

: |,
Mais on dit quela question de la l^galitg Qu illdgalitg d!&ne tdle clause est

subordonndo au sucfe^s ou ddfuite des Idgataires. J'avoue- que l*on trouve d*
telles,autorit& dans quelques commfintAteurs dunou^eaudccfft frari9ais,.mais ^n^
toute soumisBion, je ne m^ sens pas suBoeptible de mmprpr»!ni h fnrnftd'nn fnl
raisonnement qui, daps le fundi; n'jiSj que celui-ci :-le "idgaUiire pour re^ouvret "
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sSn legs do,t pr^ver la vdriUS de ses allegations et rdussir devant les tribunaux. ^^-tr'
c.est-M.re.que 8 U fait ddolarer le testament faux et nul par la voie de Vinscrip! ««nfureu
tion de faux, ou pour cause d'insanitd, suggestion ota oaptation.aiors ii ne perdra
pas son egsj-maison per<F de vue que dans ce cas. il n'yaplusde testament, ni

Quelle gpfico :,ura.t un homme 4 demander un legs en ^rtu d'un testament qu'il -

a fa.t declarer faux et nul, qm^dW nul aft^Wfo.et qui en rdalit<5 est (1^ - '^
na^tr jamais exjste II ftut condure que Ton ne doit pas f^Jre subordonner

'

a Mitd ou I'llldgahte d-une telle clause, au succ^s oa dkte^ae la partie^-
'

•

'blaae?,; 1« r T'^''''^''' ^
'"''"«« ««* ^^^^'^re ai'ordre public et faciUterait

bepucbup la^aude. Dans les transactions ordinairea de la>ie, la fraudJX
on popn.a.t pratiquer d I'enconire d'un homme au moy^ d'un contrat syS ' ^
agmatiqae pent se d&ouvrir facilement et de suite: on pent y rem/dier,

1 hommc.^t ^.yant et pent dclairer les tribunaux par son tdmoignage ; maik un ^ '

tostamen destmd 4 ne voir le jour que lorsque le testateur aJa disi^ru p«^r
jamais, n est pas susceptive d'etre oonteste ou critique aussi facilement, et 1-^.

.

<J?rt permittreA^un h^rW^r de suspecter an peu un^lestame^t qui donne 4 utf^
au re la part du l.on et^ne lui laisse qu'un? Faible rente vi^re qu'il perdraA .

'
,

fait la moindre demarche pour la contester pour aucune des causes recrnnues-on
iw comme legitimefi.-

' -
.

-'^~

^ 2-Une autre question qui s'eidve en cette" cause est celle de savoir si pa»
'

•

ancien droit fr^^^^^^^^ . - .„

pas plutfit considereejtre in terrore^, et si >on application n'dtait p s hiJ^H ' ^
.

h d^sp^ ionjlesjtta.^tfM^^Je suis Oifpose Adopter cette ijm^^ .

'

.
,4 appri^cier Une telfe clause. y >•

?, , -„ , ,?.*"
"W"'^ -

Jf.^tnensonrepertoire»dej^^^ .

'.

IX, p. .120 ^sur la question de savoir quel est I'effet de la charge oa feondiriSri / V»
de ne point iroubler Un Mgataire ou ctAeritier, a peine d'4|,e prive de ce qa'an ^ ''K

^^Z^^t^l^: "^"^ °^''"P* «'"--''»- SnsL pratiqueX ^ '^

Stockmans, Voet, R.card,- et une foule d'autres auteurs, les ;egardeht' coiJme ' *
.

^
P»re™entcomm.natoire8,ensortequelespeinesqu'eUeMteMi^^^^ '

'

J
^^

ment ne sont pas 'e^courues de plein dr^it par la cohtraveq^ioiv mais Mme .

' •

prononcent que dans les cas infiniment rares'ftii les proems susoi'tSs par eel 4
'

'

qui le testateur avait defendu d'en eleven, soUt trou^s n'avoir d'auL bases .

-'

^ " qu un esprit de calomnie et de vexation."
~ * ' "

'^^'"'l^^f^^i^-^^^'^ cas'juge par un, arrSt :di "28 aoftt; * '

U^ueBacque qmavaitl^^

rjr - 'T ;'':' - /^ffuM'i^, ou qu'il^intentassent aucun'e deman<H.
''

"

auSri^'; . t ^f. 'r^
'^'^' »^I^«^'»"Vmalgr.?Jes:contes"tatiap;# .' \:,

S^eS "M^'?* ^ obtenir leur l^s. -Pour assurer (dit Polletq^U ' '

" S?d'S? T ^ ^T^'^ "^^^'^ "^ P'™"* ordhAdrement > pr^u- ':

i SenOUrVOltiftn tiiaiint nr^ntr^ B. J:-L.ijl'_. . ,*.. . •' ' " '*

f";

•I 1 •«

II ^
J?

^ a'

^'

• "S'^.."lS

poumit^n ju,^i^ c<«.t« |&.di4«ait^ ^

'"{:,J

r ^

..rr
, <*
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de la privatiotf, d moim\w la pourmitc ne pume itri accu»i^ ^•««. . i

"^pII'd ^^.'^T
'"^"^ •'' contravention ddg.„^« ZJlT

-Pokier, Donations tefltamentaires/p. 321. oh 2 art q !.««.<••.

qu US eussen pour motif principal la bienveillanc. d« toltatour env.«1

2

,: ^M^ Ju bien aux l^gataires, devraient etre ddolards nuls. Par TZZ;^l^}o^p.n.cau^^nt^^, '• (et 11 cite un exempi:) " A1 e

''
<' tSJf^trir""""'V*'.4' '"'-''-'^"--itdtdirvolont.dur

,
tatcur^t 8i la, Y«o prmoipale ^it 4^ de punir I'hdritier par le legs dont 11 legrc^vait. pa.^J^tocat d'opA^e ripple coaditi6n|a ICXXj^
nt, r ferait ou n.e ferait pas quelque chose, pouryu quJ pctte chos^'ne fut I
contrairc K^tibsM^ publique otf aux lois." „

^
. M:Fur^olei vol.p. 210, no. H dlt: "Si dans ^tt'te«lam;nt q«i est .lul

sou exdoutd e^sj que qu'un de mes successeurs Idgitimes I'atUqup pour le fab*a^ J .nstitue hdm.cr un tel, hOpital. Une telle disposition se^' nuU,^ .

.
nutile quand mSme par quelque privildge de I'hdritier i^titud en cas de o'^trarentionle testament nemanquerait d'au6«ne forn,alitd pour'le faire vaToL

' J^son d^rd, parce que les solennitds du testament sont du d^oit pJ^^^aleZ
;/ormal.tds en sont rdgldes par la puissance de la loi, et que personne ne peutl

•

-soustmreacette puissance, ni fai.e par quelq^'prdcautio^ que ce sTlZ

'

" les loisnepuissent pas avoir lieu dahs son testata^nt *

«9«, que
.

^
Boussemcde la Combe, FerJo Testament. Distinction III, de I'institution

"

p.n.norn.ne,, 717, dit: " La'peine apposde^arjetestateur'pour fotvaS
^son^enL«..p.che.contre la forme e^^^^rdde comuT^on .ppj^^

'« Srte ale s'ifest dT '^^ ''* TT"'^^' o«5tn«.e comminatobe, desorte qtfe sifest dit quoncasque la dispp^ri soit contestd^par les hdriters
'

' noVrrfil'dtf""^
encore telK«hp^,.,'^y^„g,^^ premSdi^^^^^^^^^^^

.

non le profit de la peine.
. Cependant ce profit de la peine estgssi quelque^

;;

adjuga p,r forme de dommage, et int^rSts lorsqiie «e profit est pea de cjr •

,
dans le cto de vexation extraordinaire de la part des hdritierfl du testateur."

'
^

M. Iroplong, en son traitd des Donations testamentaires Vol I Nfi 2fifi A\t
que '< si 1. nullitd te.ait .^Lfortoe extd;ieure, Un'en serai^plle mf:^^^^^^
-
dire queTa d^^se pdnale n'aurait pas d'effet), La forme du.testamen est de \di^it publ,c. ,^y en dUht a^trement^ ij ddpendrait du testateur de ^soustniire

^ '

i'ZlTT? "".* ' 8^ prdcautions introduites par Jaloi civile et le droit

"S^' 'Lr™?.,'^ri'^"**'''^^^'""'^
1, loi'testam^bMred'unactequi

Jitr^T ;
^" '""*' ^m\mo^, ne serait-il pas contraire d I'orL

public de p^rmettre A un itsensd, dun incapable, 4 un homm^ pressurd de faireun testament et de pret^r ce mgme, testament au inoyen d'une;cla«e pdnalede )a natune de ^elje qu^ aoua occupe, et en rdaHtd, le/motife que M-l^^nng
.hivaquuuibicu quauJ Hue »agltqu;4e la forme ne pourraielt-Us pg^£ -

/-•. 4'
S*>

«/;• "./I _ w
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^u ^ en fayeur de la l.be^t<5 de contester un teatament snggirt, Lt4 on fdtZ«n .noapable, p^^ qu'en faveur d'nn testament nonwvS^S"ei-iS^
ayant toiates les q«aimp<„„ teater. Au no. 265 du n.M.^ de^Sll:

'

ef d f
°'^ '

""J.
I^"**'™ 'J"'' «>"« ^"^ oirconBtances .^aoluieiit IblS 4

deifLIS .
'" '« oonditiofi ^^tait contraire A la liberty etV'S^^devaif a re cons d^rte^coinme non ^% mala sv po«mi rarr$H!e->Ia Cour/de

^^a^T^tZ-7'T^''^ ** P" «,ns<5q«ent, .an. m«o„«„e„„., ivaifc "

« r. u k .
'^'" '•" ^*'"* ""P*""^ ^""^ "° »«*« ^«^W« et portantl'expresrion

deurs, JM. et Matlame Rdimltaid, n'avaient aucune raison de contester et ana

vol de la th%.e des obligations, no.S et page 3, nous^it qu'«ne telle elaowest frapp^e d'une nullltd radicale et absoiue cdtome cont^^^^^

d^ -^'^P;^»>J«ft q«-Je •nniatien d'une>lle-pla«se aurait pour rdsulK
direet de toamtenlr des ^iapopitions nbU^ >t d/fidre fraud; T la loiTfl
Jil».i!, pla.de a ses nstyics, et qui n«> lefitit Impundment an'H la-condiHon Ju
.gagner son p,o<^ • li^ajoute que .^le^' tWbu.aux ont en Ttie tSe u trS -

- torsds i declarer la ^.ne non encourue, mfime iueas oii'llattaqueest d&laV^eml fondle, U Ie« suffit de baser Oette d^ision sur rinterpr^falion. deZ^%^r a.volon^ da .*2«,t«''!;^^abli^«nt:qu'il;iSVpoi^t,«.tei;i6 fai'de I "au^ '

P^ftttle unee ause ,^m,ssij,lement irritaffte; " maisjil ^oufe que 6edJdSpr^totion est tr.s-vo.in de I'ab-s.
, JV citd les^roJde m' La«,S rVp^;

,
^onfj^:

10q„.„„et.lleelauseest,ontraire^l^.^rep«blie^uaux^k^^

: ^jiB^^'^"?"t?* ^P 8f«"d pouvoir d«cr«ionnaire A exerc^r.-
" 30 QVen

M^Efr 1^\
^^^.''"''" oomn.en£.t«rs different entr'eux <ooW. '

M, Iroplong avec M. Larombi.re) sur les questi^s de saVoir « une telle cla^ .co^^usant le droit de coStester an lenient pour in^it..^^^^
^

du Co^Napol^n vol, 18, «ant le vol. I., d^ i)onatioo. entrevifs et^^^1 "

1 mt^rSt des h^fjtiers, elle est aassF i«,8 j'iQyrgt dTtestatJ^ J^^^'^^'Tf I :^ '

I

.<.ca«au9n au^T jaars 1865) AJolarant »« feH« «U.,«. „„U^: ?:_ J.'::"'^ '

.

It

iL

'i

\

^

.1

J

'>,.-f<''i

.,.a«a«on au ^7 ^«1865) declarant m li claus7<^n^1^^
"--'" -.^ . ii •

"
* .«>!>••* Alt'

- "- ^~iy"-- ' -, - -p^ - -. ^.^.^^.^-..^i^-.

=*=»f=

.*^
Mv
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>\
ErjMiturol

£T«uturel.

oontroiro aur lois ot auz moBuw.

"VI,

Jt

X"

'% -

J.

^* ^wfinrioB en son cours do droit civil'
nous donne son opinion sur rilld"alitt<d uno toUo ol«u«o commo portant attointe au droit du Idgatairo. Jo condu jXtout ceoj^uc les coinmontalours du droit nouvoau fran^ds n>On.o no »Wde!r\passurrof^^U Wdunotollo clause et quo d'aprJ eux, oo J^LS^

^Xt:" ''''-' '-' '""''
:^"^ ^^^-- ^i^« ^^^^^- '^M^

.

kl'on Ut 80 conv»inc»e do I't^tat d'incertitude oil so trouvo la jurisprudence

le »^do Warcadd, p. 386, o^ eot autour oite les opinions' d'autcurrtrL;"
te, fliais qui out ou le ftoin do diffdrer du tout au tout sur I'offet# duusesmoms s<5rieu808 quo cello qui nous occupo on oette cause " '

^" ''

~J'-^Z^"T
"°" ^^'"'' P' ^^' "" '"'* n'«» Anj^loterro uno telle clause .

,considcV q« «« t^rrorem lom,u'll «e ,',.^i q„e do bions mobiliers, mai^^-Json weeution lorsqu'd s'agit do propridtds immobili^res. Autros auU^s ^^^

it^'^^S- ';;"t""' ^'/''S^'^- ''f'
^-^-^ fi» <J« 1« note A. 5 Touilitr

lwca.<l,%s donations, ni part, chap. 12, nos. 1544, 154G, 154ft
^

^ur mo
,

rt«im,,j« Jo,, dire, que dims mopopinion. lo «n« telle clauge est contraire ,\LorUrp puVIio q«i esigo dans la cpntlctiou d^^ tegtaments.observation dos fome«
cxtnnsequog prescrifes par la loi, oapacitd dc tester, absence desftgg^stion ot ton-
tation frauduleuso ot luulicieuse. 2 * Uno telle clause doit (?tre (d moins deZ
constants exeeptfonnelles dduotaSt.un pur esprit .do Chicane) oonsiddrd^ ^„

' terroran, et etro com»inatoiro. 3 o D'aprAs. I'oncien droit una telle clause cUait
ainsi considerdcet recovait raremcnt son application. 4 9-Le^a«teursinodome.>
commcntateurs du^Codo Napoldon, toe suGfiordeiit pis sur-l'eflfet d'une t,le
Clause. 5 © Dans le dout^, le jugodoit intj;rprt>feer av^J uno juste llscretlon un

^estament qui donno pre^ue toute uno suco^os 4 *n scui h^ritier, ot declarof
8Ua opnta^-tation se porto surla jusUco de la distribution ou sur des points affoc
tajt I'ordre |,ublio. „6o Je crois que Madame Evanturel, en insurant oette con-
ditibta en son testaoient, h'a jamafe ou rintention de priver ses hdritiew du droit
do le coutesterdans locas.o^ ils>uraientun juste sujet de soup^onnor incapdcitd
Chez elle de tester, suBge^tion et captation frauduleuso, ct.eufin inobservatiou

f

d« formes Idgales d'un' tostamout, njais qu'elle a simpleuicnt voulu priverm
WntiersdaleurfaibJo legsi'ils contestaient &tte pirtio de son testament pur
laquelleclle ddcbargeait le adfendour.de rendre compte de sa gestidn des biens

T^d^Td^iLf"
""'*^*'^ ^^' ^'m^ d'attaqner la justice de ^s'

At the rendering 6f the judgment iK Reyiow: Judge Tasokerkau added
Un va sans doate prdtendre que le gtoiut Imperial I4 Geo. Ill, ch 83 et

que le Statut Provincial 41 Geo. Ill, oh. 4, out changd ijos hh sous le rappljrtpi nou. oocupe, en' donnant mx testamurs une laUtude presqu'inddfinie dans
leurs dispositions testamentaim.

' J'avouerai que cm siatuts ont liodifid k loi
des testaments sous certains rapports en donnant aw testateurs lodlt,k de dia-

per de touB leiirs biens en la m«.i^re qu'ils jugeront Apropos, en eolevant
maiue.. grand nombre d- in«np«^ti{, ^"T'-'-T fTi ntintoH

V.

) umia no pcfdonr
"

.A
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poB do Tue quo ooh atatuts n'ont eu on vue quo de portncttr« le logk do tou8

biens & uno soulo porsoofie, qu'ollo Soit Tenf^nt Id^itimo ou naturoUo—ou niCtnjo

touto autre porsonno jusqu'i 14 iaoapnblo do rccovoir, tel qu'un confcsscar, un
r
^
niddcoin. 3ioiB oes etatuta n'ont pas voulu ponnettro mix testatours do tester

•^4 cbntrnirenloiil H la loi ot aux bonnes nioeurs. L'nrticle 931 do noJPtJodo Cisil

intel^r6to aipsj oes changpmonts oomme droit ancien, et nous dovons nous y Rou-

*• wottre. l/aillcurs, oo sera aujourd'hui pour la premUtro fois que j'oiitend^ai,

soutenir atk doctrine contraire, savoir, quo dopuis lo s'tatut de 1801, vM 'testa-

tour ^,uis§e tester oontrairomoht & la loi. NouS voyons done que cot aVgumont-

n'a pas la moindre vafeuf Idgalo, et qu'il faut toujours en vcnir & la question^
savoir si tin testuteur peut imposor i, son ld<;ataire I'obligution do no pas contoster

son testament pour Cause de faux, suggestion, captation et inpaphcijttJ chez Ic tes-

tatour—et si uae telle clause est contraire & I'csprit do nosjois en g(5n<3ral, et

comnio portant atteinto aux droits dos.legatairos, qu'ils tiennent d'andyolonttS'

supdricuro ^ cello du tostatcur, sni^bir do la loi uieiuc de Icur pays. 'Un cfertaiii

autcur a dit qu'une certainc clause iuiposant une obligation aussi terrible que

celle qui nous' ocoupc, dtait (Scri^ non avcc do I'encro, wais avcc du ficl, et no

faisait pas hdnneur au coour d'un tc^tateur, surtout lorsquo ce tcstatcur <5tait un

pdro ou une m6ro. iJanB lo cas prdseut, la clause n'a pas 6t6 diotde par niadumo

Evantij^cl lors do son ontwfvuosaveO un des notaircs do son tc8tatnertt,,le 16 luai

18611. Cfc n'est quo le 18 luai,' jour do la passation finale du testament quo c^tte

olauae eg^tfouvde, dcrrtc.d'ttno main dtrangire, it la grande horreui'"du notaire

Petitolerc, en marge sur lo projet du testament qu'il ayait prdpa^ M. Petit-

,' jjlerc dit qu'il a de suite rayd cette clause, et que madamc Ey«6tutel ayant eu

lectitffe de son testament, sans aucune mention do^ette^^Ja<i8e, a, alors .pour la

preDttiOtre fois, ddclak aux notaires qu'elle voulait ajtouter o^fte claus6 malencon-

treuse, et (jUi fut deyait ajoutde oommo dit M. P^itclerc Poat-on dire que

madame Evanturel,on faisant insurer. cette clause en son te»tument,pouTait avoir

en,vue de ddshdriter sies trois fiUes, ou plutot de leur enlever la faible Jiitonee

i'unty rente viag^re de £25 par ann<5e, dans le cas oii elks contesteraienk son tes-

talpaent pour cause de faux, insanity de sa part, suggestion frauduWuse et autres

in(;!ap&citds Idgales? Non, cette femme est reprdsentde oommo ayant eu un trop

boD.ctBor pour voir eu ce dessein ; dans ce cas la clause serait^dcrite avec du fiel

et non avec de I'eDore. EUe a dfl simplement vouloif dire que si la justice des
'

diapoattions de son testament dtuit contestdc, telle par exemple <Jello oA olio. dit

que Bon fife, le ddfendeur, lui a rendu un oonjpte exact, et fidele de I'administra-

tion de fles biens depuis la mort do son mari, alors la clause pdnale reoevrait son

application
;
et e'est Id, suivant moi, tout ce que Ton peut dire de plus favorable

aux pretentions du^ddfeudeur. Mais eftt-elle voulu donner & cette clause toute

I^ portde que la ddf^ose invoque, elle nci le pourrait pas, oar une volontd e«t su-

p<h>ieure & la sienne^ c'est celle do la loi. '

Main tenant consultons les dossiers de no^ oour. La cause Renaad vs,

TouTttogeaagBtJ'ourangeau, opposant. (13 L. G. R., pp. 278, 350.) 7 Jurist,

23f8. L'oppl^t Tourangeau dont la propridtd immobiliAre avait dtd saisie par

ie demandeur, fit opposition A Ifl vente sur le principe que cette propridtd lai

Rviinturel
et

Kfinturcl.

avalc^i^ Icgude pur soajpSfe avec ircl8SiiM"^rne"^iTEypolKquer, niTairdnei

«•
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qu-uncoVj^^aT!^^'^
•Jta.t contra,™ A la loi; quo oo n'duit dans le cas

•et que nou« ieClo™11' • ""T" ^'^ ~"'' ^J"' "«'" '<^«'«-'* "Jou-

les L^cnrurdurd TJ"" - ''" '" "" ''"" P"'"^ '«'""'^'*"'

veux surtouTn • ^ °" "*"""''* '"•««' <^"'«- Mais oe 4 quoi je

trcr que VhCm ptlS '

T"'' '^" B'^Canada, p. 4ft6, .at de m^n-

. PrononcifphfLS" iC
^*^"?P"»'''°« ^^opt^edanB le jugcmont

cddents It citTsp: Srlld"
testerA pas absolue d aprL « it!fde SoV' D TV"" ^^ "^'^^ ''^

«e8 droits et ddcla^r teUe ou tel ! ! ! L ?•..?'*"'' ^* '^* J**" rovendiqwr

Mais on H.-; a ^ ' ^^' '"""^«' «* <*« "^'w en particuUer

adn.0 :ue 1^^^ -^- ^'- telle cJ., quefut en

X ^-^ai-stsa^Z^e^rntr^rS-T^^^^^^^

«mie M qoWIe n pe„, ^. [.^^ITl Pr^wiite ,m1^morale,

fawTOiser la fraudiB 2o j„ „. ,-
'^"'^*^ ^ ^ UberfiS^u sujet, de nature k

ca. extrC.es'::!^:.J^^^r«Vt'l^" ^"^ '^^ '^^ '

4=dedo.n-ra«^iriJ,^|k^t^:r"^.-ff?^^^ ',

rnnnim»fiiBi

.jH- ^^'^
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sagg^r^onfaitpar un Inoapablo. D•apn^a'W,•er, rpl. 6, no! '816, U conditidt
de no p.iB fairo do teiitament e«t uno coadition fl&ll«. Ptfurqudi 'vemit.xjn d'l

» cell plus favorable de ne pas copteater un ieaUment? 'Dvranton, vol. 8 no l-iifLr
pito la memo ohoHo et dit

:
" On rogardait ancionnement oomme Ulieito'lk oonftiou"

" do rwioncer A fiitro un testement, ou A jamaia intentor nuoune action juaioiaire,'
et il njoute

:
'Ml en Rorait asHurdmont de mCmo aujouird'hui," Touliicr, vol.- 6,

.
ftba. 26% 864, 267, 268, cite plusionros oonditiona illioitos, et & la pag^ 270 i\
dit: "Lea temps, los ciroonstanoos, lea opinions riSgnantes influent toujoufs sur

,

" de pareilkifl d<5cision8, etc." 2o liourjm, Droit commun de la prouvo, pp. 353,
;''. 344,^iprTtFaltant de la peine opposdo par lo testateur, dit: " Si le testatour a or'
xf'dpnnd que la portion hdr<$ditairo de oolui de se^ hdritiors qui oonteatera son
vA" lestamcnt, apparUendra H ufa certain hOpital, dotte disposition n'ost pas auivio

-./

1

,,Jf telle contestation ne rdvoquo. pas lo legs qjii serait tiinsi fait a l'h<5ritier,

^/'^^treiuent CO seraU rendro le, testatour ma!tr« d'dludor la loi, ce quo Ton
4 ^/"n« pcut admcttro; o'est la loi qui r^gle I'effet do sa volont4, et non sa volont<$

; >|qui peut Hniiter I'effefW la s^aae de la loi." Dans -los notes, on volt cet

W*^%"% effet on nejvoit dans une telle disposition qu'une orgueillouse
•}pr<Js<i^plion qui s'<5l6ve <|ontPe1a loi, et cos dispositions sont rojotdps lorsque le

^ " fait qr»i sert de fondement A la peine est impossible ou oontre I'liohogtetd et les
" bonnes inoeurB."<?, Boiirjnn cite plusiours autres oas semblables & la p. 344, & jd
lectTire dcsquols nous invitiins oeu^ <|ui diJslrent juger du mdrite et do la vileuF
de ces clauses p<!nales tellcslqu'interprj^tdcs avant le Code NapoliJoin ^iSibard, ler

,

vol. Danationsi p. 817, dit; "Quo de tcHes dispositions, d^mont^nt un esprit
« d'arroganoe qui se veut dlever au-dessus de la loi,p(jur emjccher I'exiScution de
"ce q^'elle permet et de ce qu'clle a ordonnd, et^qui Veulent ddtruiM4|^|qi, sopt
«' oenwJoB noD dcrites et on y a auoun dgard, fiarcequyiet ohUgent dWJL/atVe

. " ce que les lois pcmuttent." Et dans Ircas oH la peine est ajoii^e dTne dis-
pOiition Voite,Ud^lare qu«^ " ces peineji sont gdpdralement rdputde&comminatoires,
"k moinrd'u^ vejation extraordinaire de la part de I'hdritier ou de celui qui
" (tonterte la disposition,"

Pour tei^yier, on peat dire que M. et Madame Rdmillard %vaient un juste
mijet de suspecter 1«J testament et sou's la forme extri»sdque de sa ^ddaction, et
&U& les autres cheft sur Igsqoels ils I'ont oontestd. tls ont dtt compter un peu
9ur ks lois de leur pays avtint de s'engager dans le litige q'u'on bur reproche, et

'tM-^ ^« "^'^Pf^s 968 lois la clause en question qui, d'apr^s toutes les autoritds
Kioien^s et modernes, aiti llicito, ne pourrait 6tre reoonnue valable,ou du moins
D'etre r^putde que oomme comminatoire,et iln'bnt pas da penser que lesjl^tibaux
s>n «a]morteraient h des commcntateurs d'un droit nouveau et gtr«ngej5> pour
%e qu^leur exception de la pdnalitd dtait subordonnde au suocdsde leur contes-
(aftion dtt testament de leur mdre, qui, ,ea nh leur laissant qu'un tris-minoe legs/
n'k jamais eu, n'a jamais pn avoir I'iddo de les en priver pour aucune des^raisons
queprdsenteladdfense en oetteoause." -^.,^^ »

»0B THE Rkspondbnts,—the reasoi^ assigned by (7AiejMh|fMERKDifh,
at the rendering of the judgment in review, appealed frolMfc relied on,
Tboyare-«»follow« ;^^ ^ — .

:
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ooDtriMStt^ In a wftl gaoh « Condition in oonnidcrvd M not writtm, aod.dooi

">>ot rnnnul the dkpoiitioo." Th«: will b«fbre an, after otruiio Ifjpiieioi, In

• favor of tho cluajjhlere of the timtntrix, eonUlns tho followHi

'* v«ux otordouneot toa volonid oxpr^8m3 o^t (|U« »i muri di

- *' Tcnaient A fairo iioitdircctrfiH<nt.ou indircotein«Dt, aucw
" pour oonUwtor lUMi prtSHontteitainent.iqu'alors etdanx _,

t" attouno d'olloaqai voudralcnt niiini ohbrohor A crthtcwt^-r m
" loientpriv«$«8 ou noit prtvt^o do tou« droitii qut^lc(>n(|uo« d

> *' et do la rente vtagdro auadite, »t (|ue quant & cellos ou ^ oul'

\ '* tetitcr mon dit tOBtatuoiit, lo litgo ii ollett fnit do la ditci roiitti

« cnduo, onrtelle CRt mon intention oxproMse.

Notwithfltanding this pennl clause, the plajntiff in this oaaso, assisted IJy h«r

husband, contested the will of Im noilMr, BOt Wty .oil (he groQDd of allogei
'

fciformfllitics, but also on the ground of jnontal inca'priftity on tb« part of the

tofitatrix
; and on the ground pf deceit, fraud and thrcata oji ^leporl^ oi' tbo

universal legatee, ho being the only son of thet«s(atrit. »*"
>
":" / - «

"

The present plaintiff, by her spcciaL answer IQ. the formot oasoi alleged:

; '*)*arc« qu'4 fa date du dit prdtendu testament, la dite d^funte duuo Mario
" Anno B<Sdard dtatt d^jilt attaqu^e dopuis plus d'un an par la mdme maladi«
'< qui I'a conduite au (ombeau Tautomne dernier, que' I'effet do c«tt«; maladit fi <

" faisait d6jli sentir & lo, dite date,<uon-8oulvmcnt.Bur-le corps, moifl aussi But
" I'osprit; que toutcsles faculties do la dite ddfnnta dam« .^larie-Aane B^ajtd,

. " «e tronvaient d<$jil affaiblies et parvlysdc^, qu'elle D'avait plnsla/foro^ et
'' I'dDcrgio n^cesaaires, ni p«ur former uoe volenti distfncte %t rex^j|oer.9ta{ip9*

. ." menfc, ni podr 'hjFistor aux manoouvres'ct aux suggestions du d^fendcur, qu'dlo"

" <Staitinonjpubled»'fairo ledix-huit niai, mil hnit cii^it Haixantc-et-un, uu test4^m^t
^' comme qelvi (fujale d^fendeur pretend qu'cUe'a fkitoe jour-IA.- iPaiM qw
" :9i6mo avant simala^ie, la dite ddfunte dame' Mario-Anne B^dard, n'a jamais
" 616 capable en aucun temps^ vn son peu>de oonnaissance des afih^^ct lepeu
" d'avantages qu'eUe avait eii sous Ip rapport de I'/duoation, n'ayaut paTuiflmo-'

" aj^ria k 4crire, de fairo an testament ootpme oelui que le ddfendeur oU^uo
.'"" qu'elle ^ fait.le dix-huit piai, mil buit ccpt aoixante-et-un." And as /egards

the present defendant, tjio son pd the universal le^tde of the t^tatrfx, tho

same pleading alleged :
"^ Que# dit priStendu tesUment du dix4uit mai, mil

"w^t cent soixflnte-et-un, n'cst.pas la volontd de la dito dame MiiM«>^nne
" Bildard; qu'iV estHff- fruit do la, frai^de, /suggeation, captation,,- menaees,''

" employ^i^'nr le d^fendcii^, et qu'il eeU patfaitement nul et d'aQcune valeur."

. The plain|;iff attempted to prove these all^tiona, but failect; and ^s to this'pairfc
'

of the controversy between the . partiej?. ther6. was-no disaei^tltig ctpinion in any

of ihc three .courts smiled to adjudicate upon the oaseV ' ,

Thc^ late madame Evanturol was a^are„when she nw^e,her will, of th«^ bad>

fecling^existing between, her son and some olber sons-in-law^dhe ibSy reasonably

have wished tO prevent her . estate* flrom being wasted in^itlgation, and
also to prevent law^suita, in |vhich her bwn eduootlon, habife of life, bodily ealth

and mental oapaoitT^ and also the tinndnct of 'her mn. and th» «*'"1i "^ ^'"'

KvMiaf^

'(Ml-

J

family generally, wmld become, as we see they lifterwa'rds did become, the

w --^L-^
\-l.

•"^,-
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"Object of public judicial enqairy. Under th-- •

'' "' '^
memoiy that ahe wa., .. tbetT^ent of thlT' T'**^!^^ ^

i

a««nd and di,^aiog .iud, and tl'TLd In ^^.e^^^^^^^^
'''

to make 'a valid will T A.^ «« *k- u .v ,
® precautions neoesaarv

contestationsonha ;,lcan ip^^^^
*^ P"^«^"' -bounded

'^ respect objectionable But "'tTl J f "^'^' '^'"'^' ^"^ """"^ered in any

,^^before«,Leo::tfb:rctLS
^ public," it becomes nece«,arv to ZJ^..^. 1 "^ ««t«)ntraire A I'ordre

opinion, and hag^ dZ7 witrd ?'
"••""*"' '^ '» ^PP^'* °f «»at

under revTew, sSot LlrT' T' T"' *" "* *•"»*' '» *«»« Judgment
penM clause iV'^'u: haC ;!: oTi "tl'""

"*'''"'*' *^ ^'^ ^^^ ^^Tthe

. respects unobjectionable
^""'''' P'"^^"*^'"' «^ « Huest in all

/^^^ttS^:;i:?rb?a^"^^^
legacy prohibited Maw^7fik^ a

no authority or ar^lnt^.f
be sh el<|ed by a penal clause; bufrl know of

such as that Z^^Zln^^j;''^^
'''''''' "« '» "y'-g that a penal dause,*^

.
protection of a l^i t .rblfr'C'J:^^ Y^'V' ""''^ ""^ '' '^^ '^^

of the judgment unrreXesJb';^,?^'r;'u'^^^^
which I have adveriedrjSrth^^^f.^^'^V""^***^ ^^*^°°««° ^
judgment under ,eS^e,pi; llmS n

^"*°"/*«'» '».^Wt of the

" IK>sitions P^nales nw'S :^ et^^i^^^^^^^^^
l-.dis. •

^" principesde notre jurisprudent; Z^^t^'tl^Zn 1 '"''"™' """^

" que celle qui autorise un te^tateur A diTt^r Ittt T.^""" '^'^P'*'"'^"

"4propos,commeon reiette Z« , "'^' f*"" **"«« "O^^itions qu'il trouve

"estimV^^ible on IS^I "" depositions, conditionnelles, tout ce qu|

la premiAre hypoth^se la disposition est vAl«hl«VT i , ^ ' *'*''*

" etconsid^rdeclme non-Jri^ " ' "' '" "~""'^*' «"«««* ««"«

Pothier is the second author cited in Rimnnrf «*• *i. • j
pa««ge next after that cited in the ud^^^^^^

judgment^ «.d in the

as follows: " Au reste 11 fe,u;ri '

^ ' *^*** ^'*™* "P"^*** Wmself

'Uvait.t.lavolon«d;LlretsTr.'"'""" *'" ^^'^ "'^ *»-»«

" de punir Phdritier par 1^1^ dlt ^ 1 1*T'"* "" ""^ ?"""'?••« »^"* '^
*

" simple condition" Je le^^1 col^ Tllti 2^?*
"^"' ''"^^' ""«

" droit et a admis les le^i «^1
*^wn*Kparat. <|Ju8tinien a abrog^ I'ancien

« * ./ .
^ i*^*^ <^«**. dans le caToA I'h^ritier fin^if «^

" * Am jttajww,. ca«,."_Fo/. 6 p 321
^ * "" ««» '<»«• i^. ««. corf.

|i^4uedrutrSL^S^^.?r/r *
'"* whenawilIisn«U«p.;14 aut ae tormaht*?, so that the paBsasw quoted hafl . no-bearing^ipw^
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a case snob as the present, where the will is in all respects unobjeotionable.

What Furgoh, does say (aooording to my iqpw), bearing upon the present case,

is this.- " L'eff^t de la charge oa condition de ne point troabler un l^ataire on
" nn co-h«5ritier,.A peine de privation de la lib^ralit^ faite k oelai aaquel la con-

" dition a ^td impos^e, doitdtre r^l^ sur les principes que nous avons ^tablis.

" Cette condition a-t-elle uid taauTaiii motif? A-t-elle pour fondement tin fait

" prohib^ par la loi, on contrairo anx bonnes i^mvm ? II faat la rejeter sans ba-
" lancer

;. mais an contrairo, a-t-^lle tin motif jaste, raisonnable ou un fait qui
" n'a rien de oontraire auz lois ni auz bonnes mooars ? II faut I'ex^cuter et lui

" faire op^r4r tout I'effet que le teStateur y a attache et de la manidra qu'il I'a

" ordonn^, parce qu'nne telle condition n'affecte pas moins lalib^ralitd liTaquelle

" elle est attaohde que les aujtres espdces de conditions auxquelles la loi fait

" op^ror leur effe^ de plein droit, ainsi que nous I'avons expliqu^ au tdme 2,.

" chap. 7, sect. 4j no. 113 et suivants. VoilA pourquoi on ne doit -avoir

" aucun ^gard & I'opinion de quelques auteurs qui ont pr^tendu que cefl sortes

" de clauses ne devaient op^rer aucun eflFet ou qui ont si fort resserr^ Ifenr effet

" par des rfttricticfhs ou des limitations qu'elles deviennent pres qu'imitileS,

_
" pnrce que les sentiments de ces auteura sent visiblement contraires aux y^ri*

" tables regies."— FoZ. 4, p. 213. And at page 207, the same writer, in a few
words.places the matfCr in a very clear light : " Toutes les difficult^ssur la matidre
*' des dispositions p^nalcs se r^duisent h ce point vertical et d&isif, ou le fait

" qui sert de fondement' ik la peine est lioite et possible ou ne Test pas; du
"^ premier cas la disposition est valable et efficace, au second cas elle est inutile"

" et co^isiddr^e co^me non-<Scrite." The only other authority from the old law
quoted in support 6f the judgment is a passage from Rousseau de Lacombe,
and in the followiijlg number the writer says :

" Mais I'appositibn de la peine est

" permise pour sontenir une disposition licite en sa forme et en sa substance, et

" pour empgcher/un obstacle injuste A sa disppsition licite." p. 746.

I now pa» to "the consideration of J|^^jnK>dem Fronoh^authorities, bearing

upon this poinit, and these authoritifes J^i[ ffnd I cftnnot view in the light in

which they h^ve been regarded in the ji^^mlient under consideration.

The opinion of Larombidre is referred to in that judgment as follows : " M.
" Larombidro, en son 3(ne volume de la throne des obligations, no. 3 et page 3,
"' nous dit;qu'une telle clause est frapp^ d'une nallit^ radicale et absolueoomme
" contraire aux lois, aux bonnes moeurs ou & I'ord're public, et que le maintiea
" d'une telle clause aurait pour r^sultat indirect de maintenir des dispositions

" nuUcs et de faire fraude & la loi. II fait oependant subordqnner le. reje\ d^
" la clause p4nale au suce^ dn contestant, qui, dit-il, plaide ik ses risques et qui
" ne le fait impun^ment qa'k la condition de gagner son proods."

The passage ia Larombidre, which seems to be refened to in the judgment,

is in' the following terms ;
" II oonvient alors d'appliqner les dispositions de

" I'artiole 900 aux clauses par lesquelles on donateur ou un testatenr enjoint &
" ses h^riticrs, donataires ou l^taires, de respecter ses lib^ralit^ et de ne pas
" attaquer I'acte qui les contient, sous peine d'Stre d^hus de tons 1^ droits
"
'pnivant lesquels ils ont 6V6 appel^sA y particijler. La clause p^nale sera^ff

'

Ifimitanft
et

Knuatanlk

'J
»

i*i-$a
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order ;bJu.Uue;rr^^^^^^^^^^^

"^±^^:'::^^^^

under review suppLs. 71 eZlC 7 n'Tt " "'*' ""^''S'"""*

enforced or proJted b^ such a eiausi ' '

"^"^ ?^J""* ''^"S'»* *« ^'

will is perfocUyv Ic^itin ate . lT ? t^ r"!?
'""^ "" *^"*

'" ^"<^«'*«» i» «

" lieu dans un L^^ e Li bi^n oJe'd 1
' ""' "^''"^ ^""'^ ^^^ '^'<^^

" n'est pas plus .^oXdl^sl ^ ' "\contrat. La volonW du tcstateur

" valablo„.ent. p^ur ^^,^71^1^^: ^'"? "" ^^^^^^-r peut

" clause pt^ale par laouelIe\ J2 '

, ' • f '•-'^t"'"*'*"^ «PPOser une

" testamentaires, auxLs. 233'JKlX J . f
\^°"''^'°"« ^"^•^^•ft ct

" et illegale, car, dit-il. l'accom«l2St t "Vf"'"T°« *«"»-' «l=«usc nulle

" exigc^ dan's I'intc^rCt des bSt^tt est T T""'^"''^' ^^ ^"''''»«"*

" une garantie essentielle de SrS I dotlTV ,

"'^ '" *^^*"*'^"^^'

" il ajoute au no. 286, quo mal-^rd ^^e .elL ol„ \ l^ .^''''' dispositions, et v

« un testauient pourtptatir e il eL 7 '! '''V^ P*'"^''"* ''""'luer

" tion du 27 mrs iSs^dM " ?'"""*" *^« ^" ^^ '^P'^'^^ i^La-

sage is taken from no 285 nf . :« "^f u
™" ^^'^'^o'^'ubek the above pas-

nion is iii»pplicable to »}.« ««»» k e • ^ '
""^ t^ereforkin my opi-

'' qui a ^t^ attaau^ nnnr «o,.o«. j T • ^ ' ^'* •^^'°'*^^ 1"« '« testament' -

- dins sa demande 'et qu'il n'en poumk ^tr.l^' ^ ^"
I"™'*

'"''*''''"''^

^ Cass., 1846, Mouni<2, D^lTe 5' Tv f r
'

"
''.""^"""*- ^^*""^'H «r^ ^ev. 104b, 1, 5 , ypy. leg mcluaiona de M. I'avooat '^.: \ .. ' M-r

~-°=-
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\
nous paratt devoir fltre M»i»e, l4«,u'il B'agit d'une aoUon en nulliw qui dii

ul'J' ^v^\
^"" P'"" ' '*!'^" '• »'»g'* ""lement d'une action en nullitd

'

'tllTuT l^'^'t
'' ^''"*'"' " "'^ « 1-^-Bid.rer s'il a r^ul „'

" ou-ilak rf r, .2 «^"^™'' ^ "^''"' ^« circonstances particuli^rcs,

d uttaqu^r
1 acte par lu. fa,t/pour que la clause pdnale doive lui Ctre appHqud.

'Mtlll ' *'T"*
"'""•=" c''t>«rtant veritable que danaUv^nement, nous avon, /coutume de prendre cespeines dcrites dans un testa-

"

celu auquel il est f.it,^ans le profit de la peine. (Loc. suprA, Jfo. 1548) yDemolombe then givesVhis own opinion thus: " NouB nc voud io„s
p*

avancer one telle proposition
; et nous pensons au oontraire que le pJt deTa

d^fendues par defi conditions p<SnaJes ligatoires. Seulement, il y a lieu d'ex-

r„Tt-
'"

^r' 7r' '" '* "S^*"'^ ''"" effectivement manqud Aceul
"condition. (CompLCass, 6 juillet, 1^7, Florin. Dcv. 1847 1 839 V'l! i

nmolombe, 1 Vol. Donatiom et teriamenL no. 288 » 319 t/ J,„„ »' „ /
therefore, sufficientlyU not only tha/ k.olol'^ cannot tTe^LLTAhoUingsubhaclau^tobe illegal and nX but, on the contrary, IhTc^Jn^^ the op.nu,n of that writer, such Jclausc is legal, if used for thi pr^ti

£. .y"*^""*'"' '"^'''M'o ^ enforced where the 10^^^
Really acted id opposition to the conditions of^is legacy

"

^
/The opinion of Troplong is, it is afitted. opposedto the judgment u4r«>ns.deraW but I desire, neverthelesfto quote a short paasa^ f^mh sW

/
use on donations and wills, whichJ i„ a few words, the oi^ioT^t^' ^
tingui^hed jurist, as to the question uSerconsideratien AJr Xrinl to til

:Hdi;vof:T ^''r'r^' *f
^^-^ i>eceniberi845^t:2i„g ^

:

vahdity of a clause such as that now/ before us, Troplong states his own W»
,
thus

:

.. Je pense que cet arrgt servir^de rdgle A IWenir. II n'y ajlLe to."respeotoWe que la volenti d'un istateur qui cherche i pr^veiMtts

'

apris la mort et oppose un frein i I'esprit oontentieux de sonhSFZ
Jau^e.P^oale doit done produire si effets satotai^s et telle est la dZbn deJuBtinien, qui, repo«»a„nt d'anci&es subtilit^s, veut - que toutes les^nel
prononc^esimrJetestateursoientL^ut^es, quand eUes „e condaisert* rien ^

v^ \,p 282 no. 266. indeed, of^-aU the modem writers quoted in support of

Clause Kooh as that in question o ight in all cases to be held illegal • and hi»

J ;hi mi

•
f
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" touoh^n^rien H I'ordre pubUp, n'. ri«n que de lidte;"—and oit« a number of
authorities in support of that Ofimon—Z,icharia), Vol. Ill, p. I8i, note 14.
The deoiaion« of the French Oourta, with hardly an exception, agree in holding
the clause in question when used for enforcing a valid bequest or will to be
indisputably legal

; and it wUl be found that in a great number of thojie coses
the penal clause was strictly enlirced. Irf'the case of A/ontal v. Richard, it was
held, according tj the marginal abstract, that «• oelui k qui un 1^ est fait k coo-
"dition qu'il n'dlivera aupune prdtention sur uno succession dans laquelle il peut
"avoir des |droits, est d<Jchu du logs, s'il ogit pour fairo rcconnaltre ses
" droits dans ootte succession. " The first judgment in this case was rendered
by the tribunal do Figdac on the 30th day of December, 1839, and it declared
that the legatee, Montal, had forfeited his legacy of 10,000 francs, in conso-
<|uonce of his having violated the condition attached to it by thtt will. This
judgment was confirmed by the cour royale d'Agen, on the 21st day «^f Decem-
ber, J 844, one of the coniiidiranta\o( the cour roy'ale being: *' atteni}u que le

*'" legs de 10,000 franca fait au sieiir Montal, par le sieur Lavergne. tie devait
" obtonir son eflFet mi'autaht quo Ic Idgataire s'abstiendrait de toute dfimando
" sur la succession des pdre et m6re du testateur, attendu que le sieur Monta

V " a form<5 la'demapde qui lui dtait expresscment prohib<5o
;
qu'alors le legs condi-

"-Nf
" tionnel a cessd d'cxister

; qu'il n'impor^rait pou quo oette demande n'ait ou
"aucun riJaulta^utile sur la succession de I'oioul

; quil sufiit que la demande
" expresse ait ftd formulde pour quir^pefte. option efttfait disparaltre et andantir
" toute I'utili^ du legs." And this jujdgmcnt was confirmed,—according to the
conclusionsttf the AVocat GWi^, i>y the Gour de Cassation, on the 16th day
of August/ 1843, Mr. Troploog 'being Rapp.-^tVey, ;843, 1-314. JUourtier
va. Duq^mel, decided by the Cour de Cassation, 22 December, 1845, Sirei/,

1846,-1^, is also an important case.l'The following is the marginal jJl^trac)'

" Est licitc etne doit pas etre rdput<5e non-dcrite la clause par laquelle un tes-

" tat^r Impose 4 son hdritier, en lui faisant un legs particutier, I'obligation dc
* " W pas attaquer le testament sous peine d'etre privd de soji legs, qui acoroitrait
" ^ors au l<<gataire universel." Messrs. Devilleneuve et Carette, in a note upon
this case, after siting a number of authorities, continue thus : " Toujours on a
"auloris^ les testateurs A priver leurs It'gataires ou leurs hdritiers de tout' ou

/« partie du legs ou de la succession s'ils attaquaient le testamenCpar lequelle
"ddfuiU en avait tigl6 la distribution entre ceux que sa volenti y appelait. Et
" en eflFet, ein quoi I'ordre public est-il intdressd'i ce qu'une succession soit ddvo-
" lue A teBdou telle, personne. et 4 ce que les hdritiers que 'la nature indique,
" mais auxquels kloi n'accord© aucunersSserve, soient conditionnellement privds
" par le;; testateur d'une sucoeision de laquelle ils pouvaient fitre absolument
" dearth? Et en supposant que I'ordre public soit intdresfld & ceque toute
« personne puisse attaquer I'acte qui lui fait grief, cette faculty oe revolt aucune
*' atteinte de k clause pdnde qui en menace rexeroioe. L'hdritier ou le I^taire
*' ^^ V" "•» testament^iui lui impose I'obligatioif de Kspeoter la volenti du
*' testateur, ne peut-Stre repoussd par aucune fin de non-reoevotf, a'U critique le
'' testament

;
mais le critique A ses perils et risqufis. Si les attaqoeft fl6tat justes

"' et fondds, par exemple si dans I'esp^e oi-dessus jugfe la captation avait dtd

I
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«n. effet, n'.ura.t p«i dM un obBtaoIe a« libre eier«icedo« droit- de I'S^Ma., quand rj«,Uon eat jugdc n..l fondle et l^teataaieat mainJu,S
wn •'™»*

«» ^^ ' 6'" °»» en oontravenUon aveo la yolontd da teateteur wwduiger contro oette tolonUJ, dea attuduo. injuatea o« i6m6mr^'ThJZ^n^er^ V,. RrgnieriD., 1849.1-263) l»al«, well deaerving o^te^tln T«>«oaacU was held: " La conditio, i.poa.e par «n teataL;;! ^^.^
,

de ne poa con teeter aon teatament A peine de dA,Wance du lo«a e^^idT.T
..

quelea d«positiona du teatament oe renfermcnt rfen^de co CA«V;*!" 1 ordre public etaux bonnea UKBura." A judirnient #aa rendZrK *^ T'Royale^ B^aan,o„, e„%rci„g a penal .l..JZT:m':j:^Tcl'' 'Z
,

th.8 jud^ent ,aa Mmed by an arrc of the Cour de C««,atio„ on 1 lO^hday of July 1849, one of the consUlirauU of that arret being "^1^..
oulWfeataire ne peat rdclamer lea bdndficea dea libdralitrrfui faif^^^^^^^^
confornjant aux conditions qui lui ont 6t6 imposdes, H moin l^Snlr "t

' .mpoBsiblea ou contrairea a«. lois ou aux m<«Jr8, ci aZe elL l^i! TTr^put^ non-^ritea, attenda que la condition de^T;:tiq:/,n^^^^tionade son testament, iu^posde par Francois Regn^r 4 al^^^a^^^^^ -

" Fine de privation ou nullitd de leur l^ nV««{- * •
«» Wgataires, Sous

'• dans BonLcution, oontr e au^^^^ Z^^^^^
"»"

?! «>'» '-P-'ble
•• effet 4 ectte clause p^nale, IWt attTqud Z Seura a fa-T''

';'"""""'

. ;;

demandcurs, Tapplication d'une clauJlbrWe tZZ dat^J f
"" ""

' Pierre Rdgnier, n'apaa viold V^rMeMoTcX e^ TT'^'t '

on the 18th day of August 18f^'^iSf;^;^^^^^^^^^
aa .nforn.al, and thereupon enforced a penal claul cSat^ttj;j?'^^^
a party who had acted contrary to it This iu^.rr„ri

'
!

'" "S"^"''

Cour Royale ^e Li.oges, 2,TjX'l8^eJl^ZZ rn""''>
*'^

the 18th day of January 1858. (D 1858.1 26 ^ nL.P I
'^^ O^wation, on

Cour de Caption bei/g: " itL^iu qatSr;!^^^^^^
teur, apr^a Avoir \6gu6 A sa femme I'usufruit de to^ aes Tn. 1

*""

dea testaments ^tant de droit pubUque, la volont^ du'testatl„rIt t""^

tnntura

raBtiKi

^

•\

)
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" Ma6 de lour dr^it ; mail 'qu'ilt exeroent oette mJ^oo b, leun riaques et perils

" ot quo loraquo, par uno d^oUion dovenue irr<$vooabl«, lear aotion a.tfM d^iolartSo

. " mal fondde et tdmdraire, ils doivent alors anbir, daas toutea aea oonadqueneea
" la oondition qui, do la part du teatatour, avait pour objot de pr^venir une oon

, .,
" ieatation ii^uato ; attondu qu'il suit de oe qui a 4td jug<$' aur la premiere

^^

' « quoBtion que le teatamoDt argu^ de nullit<S <Suit valable, que o'eat dda Ion 4

\j
'

" un aoto rdgUlier ot dont loa ditpositiono oxprimaient Idgalement la Tolontd do
" aon autcur quo s'applique la oondition uvoo clause pdnale' d'en respeotor le

" oontenu
;
qu'ainsi oette clause dovait reoovoir son exdoution. D'oik il suit

"•qu'en le jugoant ainsi, I'arrCt ddnono^ n'a viold auoune loi. Par oes motifs

'' donnant ddfaut oontre Joseph Alexis Brandy, I'un des d^Fendeurs, rejotto."

Messrs. DeviHeneuve & Oaretto, after referring to numeroua arrett and tfther

authorities, make the following observations in relation to the above arrtt. " Le
" nouvol Brr6t mainticnt la distinction qui rdsulte de sos arrCts, oar s'il d<$olare

" la clause p<Snalo cnoourue, dans I'esp^, quoiqu'ils'agitd'une niillitd de forme

^' ou, en d'autres termes, d'une nvlliUS de droit public (Rieard loo. cit., et

\ " Troplong, no. 266), o'est parocque I'hdritier avait 8uocomb<S dans sa oontcsto-
' " tion. L'action nifime fondde stirr une pareille nullitd, no pent, en effet, Ctro

/ " exerc<^, molgrd la clause p<$nale, qur'uux risques et p4$rils de I'hiSritior ou da
I « l^gataire. Sans doute, oette clause ne saurait paralyser dans leurs knains un

I
" droit dont I'exercice est autorisd et mdme commands par une loi d'ordre

" public; mais il ne.su£Bt pas, pour que'la' clause ptfnale soit oonsiddrde commo
" non avenue, que Taction so place sous la proteQtion d'une loi do oette nature

;

V "tlfaut encore qu'il Boit^ ddmontr^ que le testament attaqu^ ^tait bien r^elle-

" ment frapptf d'une nullity d'ordre public ; sinon, il n'y a plusqd'ane contc8ta>

" tion t(?mdratre que doit atteipdre la peine infligde pv le testateur." But
^ vithout adverting specially to a number of other arreH, which might be cited as

supporting the same doctrine, I come now to Esohalie v«. Eschalie, (,Dalloz,

1-863. 1. 36), decided finally by the CHJH de Cassation, in 1869, which places

the French law on this subject in a very dear light. In this case the Court of

Dijon, on the 8th day of December 1859, enforced a penal clause contained in a

will, without it first being ascertained that the object of the penal clause was in

all respects legal. The Court of Cassation annulled that arret, the marginal

abstract of the report of the case in Cassation being :
" La clause p^nale ^crito

^' dans un testament comme moyen d'assurer rex4oution des demi^res volont^s

<( du testateur, n'est Salable qu'autant que oes demidres volont^s ne sont pas

" contraires k la loi. Cette clause est r^put^ non-^crite, lonqa'an contraire elle .

« couvre une ill^galit^."/ The last amsiiiipantot the judgment of the Court of

Cassation Is :—'< Qu'il ^Biiit de 14 qn'en dtelarant que la peine ^tait encourue,

"/Bans Stre pr^alablem^t assure si lea dispodtions dont elle avait pour objet\do

'' garaiitir Tex^utionJne portaient pas atteinte & la reserve de L4on EsohaU^,

" TarrSt attaqn^ a viol^ rartiolchoi-desauB, eto., etc. Par oea motifii, etc., oassc,

*' eto." In the note of the editors on thia case we find Uie following observa-

tions :
" Les clauses j^nales qui tendent & mettre k I'abri de toute attaqae lea

*' dispositions de demidre volenti, doivent fitre valides on r^put^ non-^rites,

*' seloii'que oes diBpoeitiqns sont lioites ou contndrea k la loi." The editors then

-#•

„-^-;
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refer to the opinion, of Purgole and Rieard hereinabove oited. The ume will

m /';
1 a«t' o"ofJ*

"".''*' **" ~'"*<'«"<i«'' «f 'h« Cour Imp<Jriale do Nancy.
(Dulloz, 1867 2. 36). and it being determined that the '< hdriUer r^rvatoiw

''

had uDjaatifiabl, contested the will, the penal clauw waa, b, judgment of the
13th day of February 1867, enforced against him, and the reporters with
respect to the last mentioned judgment say :-" La Cour do Nancy, tout en
adoptant sur lo fond, par .uito do nouveuux fait, accompli., la m<lme solution
que

1 urrOt cas,^ de lo cour de D?jon, s'cst oonformd aux principos po«5. par
1 arret do Ca««tion du 9 D<5cembre 186^,'>.|:^bove given). And the judgn,cntw rendered by the Cour Impdriale of Nancy, of the 13th day of February 1867

was confirmed by the Cour do C««wtion, on the 2nd of August 1869, part ofthe m„,;g,„al abstract of the la.tmentioned report being'., follow.: " Lorsqu'un

^

te.tateur a ddclard qu'il r<Jduit A la rdwrve I'tin de. hiJritier., .'il contcte lune
ou autre de. di.po.ition. down tc.tamont, oette olauM doit reoovoir wn

,

application si I'hdritier ddmgnd a contcatd toutes Ic. di^pogition. dont il .'.gi^

'

«ait aloramOmeqao I'uno d'ollc. wrait lllicite, pourvu que Ic. autre, wicnt
dailleur. valable.."-Larombi6recite. three earlier judgi^nt. of the Court

of toMation as tending tq o.tnbli.h the ..me doctrine, and the reporter with
respect to one of thera arreM, that of the first day of March 1831, make, the
following note

:
" Les peine, testamentaire. wnt autori«$e. par la lol de Justi-

• men, elle. furent ddfendoes par Antonin le Picui, et les obwrvation. ne man-
• quen* pa. .ur la prdWrence due A Tun o4 A I'autre, mais la loi de Justinien a
"toujour, dttf admiM en Prance, dan. toute. Ic. hypothdwa non contraire. aux
" loi. et au; bonne, moeur.." Domolombo cite, (but disapprovingly) two arrett
one of the 2nd day of June 1824, [Poitior.], and the other of the 2Bth day
of January 1841, and also the opinion of Zachariro, a. holding that a clautie
such a. that before us, ought to be held illegal and null. Th6 second of the two
arrets BO cited was reversed by the arret of U^our de CasMtion of the 22nd
day of December 1845, above referred to. W&ct. of the ca«, in which the
fir.t of flflMid tmo arrets wa. rendered;will be flfend wmewhat special, and the
opinion oFZaohansB, a. I have already had occasion to observe, ha. been con-
demned by h».ov«i editor., Messrs. Mas.^ and Verge.

With these a^tl^ritie. before us, it Mem. to me impossible to maintain
the judgment of the court below, in so far a. it declare, tho clauM irf
question to be contrary to public order. On the contrary, I hold it to be indis-"
putably established, that such a claure, when used for the protection of a valid
bequest, i. in all respect. unobjecUonable. The foregping remarks are I fear
tediously lengthy

;
but I have felt it my duty to give to thi. part of Ihe cas^my beat atttention

: a. I think our judgment mu.t turn on the legality of the
condition atUched by the will to the plaintiffs' legacy.
And now, before closing my obMrvation. aa to this point, I shall advert to

the second ground ai»igned in support of th^j" judgment under review, namely/
that the clause in question, anles. ito^.exoeptional circumstance, denoting bad
faith, (un esprit de chicane,) ought to beltflld comminatoiy.

I think it more than probjible that in fortaer times theXCourt. in France
would have treated that clause as being tn terrorem : but it is to be recollected

KrutanI

vantunl.
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that, at I hnvfl already had oooaaion to oba^nra, the power of diapoilng bj will

Twaain France Ium eilonaiTe, aod wa» rc^iardad with muoh lera fkror than with
ua. Ikaidoa the Courts in Vrnnco arrogatcd^'thdmaolvca the lame [Wtweni with
reapoot to oontraoU that they did with roaiMiofJIfliwilla. TJiia doctrine of judicial

iDterferenfiO waa oondomncd oa woU with reapeot to oontrdota aa with reapeot to

wills by the ablest French jurista. Tonllior aays ;
" CetLj Jurisprndeneo tftait

•• marqudo au coin do rcrreur la plus man ifiMta, destructive dea.oonditions sanN
" losquollea lea coDtraU n'auraient pas ou lieu

; qu'elle <italt\ttentotoire 4 la foi

" publiquo et qu'ollo attaquait lea tooventiona dana leura baaea\|«a plua aaortes."

6 Toullier, Nfo. B50. The practioo of the French Courts has b^n as strongly
condemned with respect to wills as with respect to oontrncts. Firjtolo, with re-

ference to the opinion of Hkioord (also rajPsrred to in the passaJo fVom Merlin,
quoted in the judumjjnt of- the court below) aays ;

" II y a deJauteura, entr''
" autres Ilioard, tome I, part. 3, nonHb. 1548, qui ont era qn^ dans lea dispo-
" sitiona pdnules, la peine n'dtuit que co»Huinufoiro,>«t qu'elle n'<5tttit pas cnoouruo
'^ do plein droit par la contravention. Ces auteurs n'appuyont lour ddoision por
^* ououne raison do droit ; ausHi ost-ello dvid^mntent niauvuiso et oontrairo auz
,' regies du droit romoin,qui attribue ik cea dispositions, lorsqu'elles ont pour
«' fondemcnt un fait honnflto, lioito et possible, le mOme effet qu'aux autres dis-

" positions non p<$nale8, qui tcndent i^ iaisser o\ji & flter ou & transfdrer. Et at.
" nemlittr en quir relinquunlur, licet poena: Jiomine fuenmt relkto, vel adempta,
' ocl in uUum tmn»lata, nihil ditlare a atterii kgatin amttituimut, vel in
" dimda vel in adimcndo, vel in traniferendo. 8i done les dispositions pdnalos
" doivont avoir la mOme force et lo^Ome effet quo les autres dispositions condi-
" tionnellei qui tendent & laisser, ou & /Jtor ou & transfiJrer, oii peut-fltre la

" raiaon qui puisse fairo oonsidjJrer comme comminatoire, 1| condition attaohde
" H la disposition p<5ualo, tandisquo'les conditions attach<(os aux autres libdralitds
" non p<inale8 opiront lelir effet do plein droit (comme nous I'avons prouvd au
" Chap. 7, Sect. 3, nombre 113 et suivuntV) que la loi no mot auoune diff«$rence
" cntre les dispositions pdnoles et cellos qui ^nt simplement conditionnelles." i
Furgolc, p, 213, 214. The opinion thus fexptessed by Furgolo is quoted at full
length, and approvingly, by Merlin,—.l/cr/m\^«f«. de Juri$, Vol. 23. n 115
Peine Test., No. A'. ^. '-^ "'

The CourtB in this country, have in severor instances refused to exercise
pow^s with respect to the modifications of oontraota, such as were formerly ex-
ercised by the French tribunols : Ongnon v». Poradis. No, 231 of 1810. 'Hunt
vs. Joseph, Vol. 2, Rev. de Leg., p. 52; Montreol S. C, Broussoau v>.
Desjardins, 27 Sept., 1858 ; Richard i;«. Fabrique of Quebec, 5 L. C. R., p. 3.'.

McNevin vi. Boord of Arts, 12 L. C. R., p. 335.
'•'••»

^ The passages already quoted from Troplong, Demolombe and Lafombidre,
ahow that those learned authors thought a clause such as that before ua ought
not only to be held legal, but that it ought to be enforced when uaed for th«
proteoUon of a valid bequest; and we have seen that in several of the cases
already referred to, and more pa^tio^larly in the three juflgmenta in Ikfontal vt.

Richard, by the two jadgmenta in R«gnier v». Regnier, by the three judgmeQts
in Moreau v». DwnonUer, and by Uio four jadgmenta in the case of Eschalie »fc
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K«cl«lio, tho oUuaet of fbrMtare wero oarriod ft,||y J„to ^IITT^x TT"•m, f.il to boar in u,i„d that L.roml.iiro .avi •

"
n \ .

1" '"'*• ''''^-

•> i'-»».«„- Ai I A . I

"^""»«^f «a fxJirm non onoouruo mOma au ou «>A

" ic tZ i r " '" *"•*?"""' • ''•^ '^''^"''^ »«' f-J«J«. n leur"^

«>1., p- 4, («» .ko the w<, oM, Cu.. 22 Doo. IMS «„. ISM l ha

l.mp.ng„,h.,b,.„„bi,™,3,
"•PP"!«i«'ion»»..r«l»ed.,olooM"o,^'^ T,T",""' °"' "T '"" "'° '°'«°''»°' •««' A. ^uJdS^;«Xprw8. Ab Taylor Bays: "Tho duty of tho r*>iir# in ii

*"""•"<"« np»

from .b.t lh«r word, cpn.™ L , ™„lj.k.. 1 .i
"" '•-''»8»g«iAed

I haWiSlnded to potioo an opinion exprcsMd by some writcfa. thnf !.
ck«Beo«ghtnottobeenforo«dwhenever\h'e,iin«irpCd.^^^^^^^

,

but I do not think it n6oe««,y to do «,, a. in this case th^ntr.tlTT^'
onlym form of the will b,it the testamentary oapaoUy ofth?Lr/ • 1 "°*

good fWih of her son. tho universal legatee ^ ^ ^' **"*"'"'' •">*» «"«

A number of Bnglisli oases are cited in the factum of thA A««-n .
* *

to establish the validity of a condition in a wlirrtbt ItrJ^^^th^^
disputothe will, the dispositions in favour of sJch deviseeTllt *^\^V^
>. I find tho law is fUUy and clearly explained b onr7th '^l"^^^^^^
to. Coo**... Turner, 15 4f. and W., I -haU, considering tto^htK"?
servations have already reached, confine mysetf to the S<« ofTm^

"^
^

from it. That case, it appears, wm. sent bj tho Vioe-cZolfoS.riT' ^
the opinion of the Court of Exchequer «,i the effect ofaZ^lt^^^^ . •

the wiU of one Sir J. P. Turner. The judgmentwasrenZdr^^ ^'l '*

^«fWd,LordCr>nworth,who,,fier^^^^^

r.rtaturti
•t

K.TMiturcl.
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RvMiMml

KTtaliirtl.

at follow*:—" Th«r« ! no doubt tUt by diufHitfrjK'tho will nnd by reftwlng to

"ooiiflrn it whon r(>quirod m to do, th« dc»iiwi»,.Mn. Fryer, bus broujjbt ber-

"olf, both in'lottor and spirit, within iho proviM),by which \mt inttruA ii'

" mad* to dot«rniimr; ao that her intoroat in oluurly rorruitvd, inilotm tho provlio

" Ititolf i^ Told J and a<ajordirr|[ly tho arnunmut on hor Iwhiilf won tlmt tho
" proflno is BHd as buin^ contrary to tho poiijiy nfiho luw. Tlio ground oa which
"tho orguniont a^alnat tho prth>4J|p wu« owdo to rcitwoa, that cv'ury heir-ut-Uw^

'ought to b« left at liborty to ci\hit^t tho vollijHy of hln.onowrfor'a will, and
" thut any roatraii^t artiHoiiilly introduftcd might tpud to act up tho wiUa of
" ioauno ^raona, and would, in tho Iookuhku of tho ToucliKtono, (132^, he

"Bgaluat the li6orty\of tho lltw t wo oiinnoi, howovcr, adopt thin roaaoning.
_

" Thoro appoiira no ni iro rvaiion why a jtoraon may ni»i bo rLit(ruinu«V>j' a con*
" dition from diMpuling aanity thou from dJMputing any other doubtful qudatioM

" of fact or low on which tho title of o dovimo or nr,ontoo may dtfpond." 'The
Icnmod Baron then referred to oome Engtiph oorch, and oontmuod: "Tho
'- coiiditiona aaid to be void, ait|, trenching on the liberty of tho law,, ore thoRc

" which roHtrain a^rty from doing Homo act which it in 8opp«)iicd^ the atato baa

" or may hove ^a .iotoreat to Uavjo donb. ^ • . "«

" ThoHloto, from obvioua onuten, itfinlercntod that it« Hubjccla Hhould"marry

;

.
^ and therefore it lyill not in gffdoral allow parties, by ooutraut dt by couditiona
'' in a will, t6 make the ooutiuuorij^o of an estate dupond ou the owjiur not doing

" that which it ia or m.iy bo the Jntoruat of tho atato that ho Hhould do. 8o,

•• the Htuto ig iutercstcd in havinjj It^ subjects tmbnrk jn trade or agriculture,

*' and tliercforu will not allow u coaditiou defouling uu'ui«talo, in case its owner
" should ^ngngo in commurco or shouKI plough hin arable land, or Hio liko. The
'• principle on wlyoh such oonditiona arc void is analogous to thot on which cnti-

"ditiona defeating an estate, aniens tho owner eommita a criiui, at-o void. Id

'»tho latter oiiao, tho condition has a tendency to tho violatian of. a positive

"duty; in tho former, to projrent tho porformanoo of what parfaikcfl of. the

" character of a duty of impeifeot obligation. But in, tho oq^o of a tjondition

<< .•luoh as that -before us, tho state has no interest whatever apart fVom the in-

"'terest of tlfe parties thomsoljros. . There is no duty on tho part of«n heir,

" whether of perfect or impcrfojit obligation, to contest biff ancestor's sanity. It

" mattera not to the stato whether tho land is enjoyed b/ tho heir or tho dovisco

;

« and wo ooncoivo thereforo ttiat tho law leaves tho parties to make just what
" contracts and what arrango^ients tboy may think Expedient as to the raising

"or not raising questions of- law or fact among one another, tho solo result of

" which is to give the cnjoymont of a property to one claimant rather thin to

"another.
'

" The question whether this proviso is a proviso void, as being contrary ^ the

" policy b£ the hiw, may be well tested by considering hdw tho oane wodlahavo

« stood, if, instead of a condition subsequeqt, it had boon made, as in substance

.

"it might have been made, a condition precedent Suppose tihe tciatator had
" said, ip case my daughter and hdr husband shall execute all deeds necessary

"for settling my ostvta|8 in manner hcrcmoftor mentioned, then. I give her, &c^
" surely there would be no doubt of the validity of such a condition, as a condition r

_:,„.«- 1-
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*' pwoedciit

i and If H, U miut bTmod u • ^M,\^ I
'~''" ~^

" P-Nio poHoj to IM, ,;.,d« the mean whilv . r! k"!.
"^"•"'« """^""^ '«

•• Perty, .nd U. thorn lUonu to dUilIrT .
'

^". '*"^"' ''"'"^*°«' '» P"^ '

'•Provl., ia«o<xl. .ad woirTrU^':!^^^^^^^^^^

A»''>«'"KU«.«n,.,w.,partir„U.?,^etf!^^^
'

to mt. troatod the .luoation now boin/Jin .

""'>^ont. which, it ^-cmcd

«Mfi»wor.blor
^ PP*^ "' hi. Judgmont^othorwlae than a. bLing ^^

forfeitun, wilJ-bconfo'rood,.ndlfTt Uw^t 5 U^ "^f^^^^

TK«#u.
.'""**"*'" n« had."—Jamanow iri7/« K,/ 9 ..' ko \

court, in Frani, infor^r '

'*''^"
,^' °' 'T«J^ ?

"nd that althouoh tU-

haB changed in thia «Z^ ^„<^1V* ^^'^r*^"'
*h« JU'^Prudonco in France

great Zur Tj:TtTj^T^^T '"'^« ^^ -"rjeaW, and in"
•intent and me^ninT^i^^'^T Vuu """"*'^ "^'^"^ *« h^'' t'»o

in accordance aa w!u w^th
2™ "I^^'l^^^^

««>"'*• ^«»« '» this respept

,

tbe Vo^ A,^Z rwifh Zir; En' r;
"*~'".«'^ -..cntatorH:.

eaUte.- ' ^ " ^"'> *»»« law <4 England respecting deriflea of real

..:___!;,
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Xt>Dtnrc]
et

Erantarel,

.._ \^

^'

And now, viewing the oa<6 wijtli roferenoe to our own law, in my opinion it

lenycs us no choice as to the course to bo pursued. Under the statutes and
article of our code already cited, Madame Eranturol had a right to dispose of
her property without reserve, restriction or limitation, and to subject any legacy
made by her to any lawful conditions. The condition in question, as well upon
the reason of tbfl thing as according to all the authorities, both ancient and
modem, French and English, must beheld legal, having b^n used as it is for
the protection of a valid will ; and it being a legal condition, we are bound to
respect it, and give it effect; and we cannot rcfuse.to^do so without awarding to
the plaintiffs property belonging to the estate 5f Madame Evanturel, .which
according to the plain terms of the Will of that lady, ought. to go to the defen-
dant.

There is, however, one consideration ^ich I must say has caused me to
h«itate as to disturbing the judgment under review. It is that madame
Rdmillard being a married lady, it may be supposed that the contestation of her
mother's will was rather the act of her husband than her own. But madame
R<;millard was married when the will was made,.«nd as the clause itt.<iuestion

includes the married daughters as well as the oihers I do not thi^ we can
exclude the married daughters from its operation. Besides, madameMemillard
as a married woman, could be excluded from the effect of the clause in questjgn
only OT the ground that she was not a free agent in the contesting of her motbor's
will

,
and I do not think she can bo held not to have been a free agent with

respect to proceedings in which' she took part in the presence and with the
sanction of the Cotfrt. It is doubtless a painful duty to carry out a will which
excludes a daughter from participating in the estate of her parents ; but on .the

olhoi a nd, even ifthere were no authorities on the subject^ I would deem it only
right that axperson disposing by a validrTrlll should hav^ it in his power to make
it for the advantage of those interested in his estate not to involve it in needless
litigation, and not to question, without suflScient grounds, the sanity of the testa-

tor, or the honor, good faith and good conduct of those whom the testator may
think best able and entitled to administer his estate, and most deserving of the
enjoyment of his property. .

For these reasons I think this Court should reverse the,judgment under
review.

"
- "

Fob THE Appellants: The following additional authorities were submitted
particularly with reference to the opinion of Baron Rolfe afterwards lord chan-
cellor Cranwerth, cited as influencing the opinion of the chief justice as aWe
stated.

In re Nekton, which came before Baron Rolfe two years after the case of
Cooke vs. Turner, he found it necessary to alter and modify his opinion as to

the forfeiture of a legacy, in the following teims : —
" The same rule that prevails, in the case of l^acies which are revoked on the

marriage of the l^tee, prevails also in the case 6( al^cy made void in case the
legatee should dispute thewUl of the Ustator, and, on the same ground, vit. that

the condition hasbeen considered (whetherjustlyor not it is nnneciessary toenquire)
McOintrarj? Wthe^icy^OT iccoFding^^

..--r
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has been treated „ i „ere JLZtfr """f'"
'""''" ''"'«' «»d »« it

- •giftoverootheoonditionLtb'k: *MfT;>;f"
v'^" ^^ ''" ^^ •

restraint of marrige, or . 000^!!!,; /„ ^ •

*''*«fore,A«>a8 like a condition in

t-tator would have'l^n tTZl I«l '"" - ""' "'''^ ''PP'^" ^he

.

tU if there exists protams cVl^CS'In ''^ " '^^^'^ '*"'^' -
will be no forfeiture. Powell and Moraan9V n-?

'''^"
**f

^' *^«°> »«de

disputed the validity or effect oTa 5l, fltJnT " '^''" '"' "°* ^^ '^''^'"S
wards becomes eLblished, or he rff ^ « t^

"'''^ «"«"» '"' after

given over. Z.-«,„rfe.on ie^cirp 182
"'^''""'''' ""''^^ be

The general doctrine of that law rthfS ^^ -^t'T^*^ 272,§ 290.

to say how this point ought to be detem,;,.^ v -f
" '"'* necessary now

been decided, agab and ajain, tha^t^^^J^'T 7 *""^"'' '' ''^-"g
t(. arbitration is not sufficient toZTTrX^rZ"^'^''*''''''^^'''^'^
jurisdiction. And per Sewdl Ch J T „- n ? "^ '"'^ ''•"

ri"'*^ «f 'heir

Courts to retain i^eZr^ZrJ^ '^7^^^^^^^^^^^ '^^ «^ ^^-
vs y7.e Phenix Assurance Company Vvin J "!"}'• ^' *• P' ^^8. ^co«
has been declared to.be the peTahJif foT

^^^^'.^'"^^orf^itureofthe legacy

will, courts have considered it'^^flX^^^^^^^^^^
the injunction of thi

to eff-ecta desired object by ntilSldS^ tt^^^'^*''''''
"'••''«« «° «ffo't

parties. If an r^nreLnr^e^^'Zi^^^^
which could not bd intended ^Ti^Ztl^'IlT'' "" "^* '"'•^»' -«^
which the general power of Courts of j^^^^n" T Tf'""^ «"««««« i»

oughttobee«r«i8ed,"Per (7Ai./Z"LI ITa^/ ? *^' '^'^^^ 0^ P»rties

B^isions of the Su^rior CourtVri;^S"^rn1^^^

^Lt^:;iSt^:rrr.*" ^'^^-^i-^e-.onthe
"Oohaidtfr--^ — ' '-• -

•vuutsur""H"|

^"""^"^^^^^^^^^^^^^^^S^^

% :-
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Ponlln
(( pg, i'n«mp<ion"en /ottiB/poar oanse d'insanit^ do h dito Mario Anne Bedard,

HadoattAl.
«« inoapaoittf de tester, captation ot stiggestion fhradalonse et oe suivant lea all<5-

"gationd da ddfendear, eit violation d'nne clause insdrte an di't testament &
/'I'effet qne, si ancnne dea fillesdela tcstatriee, entr'autres la demanderesse,
" foisatt ancnne ddmarohe, directement ou ipdireetement, pour oontester son dit

" testament, elle serait privde de tons droits qnelconqucs dans sa sncoeeision et

.
" di^^la rente viagdre susmcntionnde, et que le legs de la dite rente en oe eas

" serait considdr^ non avenu et oadno etque telle dtait sa volont^. Gonsidd-
" rant que cette clause, dans les circonstanees oA elle se pr<$sente, et vft la nature
" de la contestation du dit testament par les do^andcurs, doit fitre oonsiddr^

J " comme non <^rite :

—

" lo. Parceque nne telle clause, & moins de cihsonstances exoeptionnelles et
-" ateompagn^ d'absence de cause probable on raisonnable, doit 6tre dbnsiddrde

'^'
*' que in terrorem et doit 6tre rdput^ oomminatoire.

" 2o. Paroeque les demandeurs, en contestjant le testament de feue I6ur m6re
1 I ,i' et belle-t&dre, n'ont pas agi p^r esprit de chicane, mais avaient nne cause juste

« et probable de suspecter la l^itimitd dn susdit testament et d'en demander
(' une Tdrific&tion par les moyens Idgauz.

" 3o. Parce que les tribunauz, dans I'apprdoiation de clauses semblables, ont

"-une juste discretion h ezercer sur et d'apri^s I'ensemble dn litige.—

>

" Cette cour infirme casse et annqlle le jugement dont est appel, savoir celui

" rendu en revision le septidmejour de d^mbre 1871 et oonfirme le jugement
" prononc^ en premiere instance le sizidme jour de mai 1871 aveo d^pens dans
" tontes couTB oontre Tintimd."

DUsentiente THonorable Mr. le juire Gabon. The Hon. chief justice

Duval being unwell transmitted the following concurrence in writing ; " I am
"of opinion to reverse the judgment appealed from in tlus cause with costs
" agftinst the respondents.^'

' ^ - h
G. Okill Stuart, Q. C. for ihe sppoRAnta.

J. G. Colston,Ior the respondent

(1. T. w.

GOUR SUPERIEURB, 1872.

MONTRBAL, 27 MARS, 1872.

^ Coram Maokat, J;

.. No. 314. f

PouUn vs. Huddn et aL

Que lea eaations qnl ae wnt obUgts de reprtae&ter les effete rarendlqaA on d'en payer I»
Valenr, doivent fitre mla en demenre de reprte^ter les eObta, arant qoe de ponTotrfltra poor
mlTls poor leur Taleor pnrement et simplement, nonobstant que lea eflbte aoient d'nne nature
pjrisiable.

29 noTcmbre 1871, aaisie-revendication par Dame M. A. Casavant, entre

ains da demandeur, Pierre Poulin, de la quantity de vingt-sept tinettos de
I. valant >244. ^V
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PQUvaicnt pas 6tro poursuivis pour on naver la vnl^nr « ^

in theTuU ^lV.7r "'^ **'' *"*"'' '' P-y-"^"' «f »^ ^«l°« if «he failed

butte He n!w ^ '««.-ot returned, so that Poulin was entitled^ to the

Sdea on

7

.' 'r"''
^"' ^^^^' *^« '"'"'' *>f ^'^•^ »>«"«'• A demurrer

not done, The demurrer istoaintained and action dismissed
i.ejugement est motive cdmme suit :—
" La Cour aprds avoir ^nUdu Iqs parties pkr lours avocats, sur la defense en.droit prodmte par les d^dours. ot sur la rd onse e.r droi du domndewT

"^ZT ^'°''P''n<»»«i««ars,'a,oir exal. la procedure erZre^t

" dan^k «!Z*
''"'

^r
'« '«"*'<""'«°'«»'^^ par MaWe Antoinette Casavant -dan la cause mue devant ootte Cour sous lo numdrd 2551, dans laquello eUe

"Sdl ? ^-f
^" ^"""^ ^^'^ * •* P"""""^ <»« 1* -Mte Dame Casa-vant dans la sosdite cause ou d'en payer la valeur "

" Consid^rant qu'il n'appert pas, par les alldgations de la ddclaratiln en h,

i al^'lft^^'ff ? P
"* ^^ "*•""' ^« demandeur deyait donner aux d^fen-deurs

1 option delw hvrer la dite quantity de beurre, ou de lui en payerla" valeur, ce qu'.ln'» pas fait, par sa dite demande et ^.tiin.
^^

"Consid^rant - - -

«i
Bnfia^eOygation d,^ d«ma^dett^t^ue le dtt benrrgesTp^

ide pas les ddfendeurs et ne peat les affect«r ni diminuer loura

V
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— It
UiRDMuit

«' droits on auoflDo mani^re. Cotto Cour maintiont la dito ddfonro^n droit et
Maittrt tl. •< d<5bouto I'aotion du dit demandeur avoo d^ptins.

/^KAdwu-/ c^ 7?/u'nDi7/e, avooats du deniandeur.

.
\ ^^'"^""ffer it Lomnger, avociits dcs ddfendeurs;

|.., ,

(l-.B-L.)

/

r ' PRIVY COUNCIL, 1872. ,/

/ LONDON, 3hd FEBRUARY, 1872. /

Coram Sir James W. Colvile, the Judge of the High CouftT or
Admiralty, Sir MoNTAGt'E Smith, Sir Robert P. Collier/

MIGNEAULT,

(Plaintiffin tht Couri belowh.

AND
pUlant

;

BblD :

MALU BT AL.,

(V^endanit in the Court below,)l

MPdHDENTS.
1. Th«t by tho unlnterroptcd pnustico and naago of the Canadian Court* Jinee 1801, tho

grant of jirobato la not of tbat bindi^ and conolntiTo character which atticbes to It in
Kngland, and does not prevent tho hi>iirg from impugning the TaUdity of a will in their
defence to an action brought by a Ifgat^ under the will.

2. That a testamentary pai)cr unfinished and unozeouted,bnt proved to oonUin the tettator'a
Intcpfions, will be held valid, if it be i^own latiafactorily that the ihct of jto not being
completed was duo to lome cause other^an the testator's abandonment of hit Intentions, as,

for Instance, his sudden death while fhcpapcr was being written from dictation.

3 Theiaw which introduced into CanndA the English law.as to Willi must be considered as
having introduced it with all its iucidbnts, and thei«fl>re with the admiiiibillty of oral
ovideujpe.

This was an appeal from the jod^ent of the CourtLof Queen's Bench of
the Province ofQuebec, reported atU Jurist, p. 141. The judgment ofthe Lords
of the Judicial Committee of the Privy Council reversed thejudgment complained
of, the reasons being stated as follows :—

^

Per Curiam.—This is an appeal from a judgment of the Court of Queen's
Bench for the Province of Quebec, which reversed the judgment of the Superior
Court for Lower Canada.

The litigation relates t^the execution of a will, and the following short state-

ment of facts is necessarj. "A,

Prudent Malo, a merchant of Belc^l, died on the 25th ofApril, 1865, leaving

an only daughter, and a property in i^oveal^les and immoveables of the value of
about 8,000/, On the morning of this day Malo was dangerously ill, and being
apprised of his danger by his medipal attendant, desired him to fetch a notary

named Brillon for the purpose of making his will. Brillon came, and had an

inte^ew with ihe deoeased, tvho said he wished to make his will, and it was
arranged th»t. two witnesses of the niime idf Blanohard should attest it; the

decease^ said that he wished to bequeath an annuity of25 loub to the Demoiselle

Migneault,^Yingm80j[i8 for this wish;' that he desired his debts to be paid;

25 louis to be ^ven to the poor crfhis parish ; the residue of all his property to

his daughter, Madame Brousseau, former life^ and afterwards to h«r ohildrea
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ThortoUry and the witnos-ses arrived about 12 n'nl«-i, • .v • /
deconaad naid, " Je veux faire fair« Lon LsXent'' SI tL" '^"^hT^

^*'

paycS jo vouxquemosf^nerano^^iert&r«? "^^^^^^
en la|.a„t copeodaotJ, U Z^Tdl::::, tt^tT'''^*donne aux pauvroadalS P..«,:«u j o ,/.,

«"cutcurs toatlmentaires
; je

cmq louis par an Irva a7l^ 7 ^"^^ M»J««»oi8elle M/gnoault vingt-

<:.poL do Joan rp uJb Ir T""° P"''
"'^ '"""^ '' '/««« * "^« «»«.

vivra,otIapZ"jrt d "r^ *""" «»«« ^H tan^u'oU

40 .on,, „.e .LnoTS^"™ *'"•"'«. P«°^ 1«* -« cMgo p.,

4e'Strz.fcsv;' '^r'""
"' ^"™ * '• f--

cinq p»..,cp.r.J ''"'"^"""«"«W««P" W«.,,tdo riogt

«D"^tam.Ti£"t *T *" "'"'" «" !"*»' MJo ««>m. M„oiZ do

Mlgnoanlt
•nl

Ualo et li.

\

T^rd^qu^meBdettesaoient pay6^ qa'une peusion de 100 dolla«7X^



/
S^:-

i.> 2d0 PRIVY COUNCIL, 1872.

UlRDMnll
tnd

Halo et •!.

Boit paydo k Dollo. Mignault tant qu'ollo no ohtngera pas do nom. Jo donno aus
pauvrcsdo la paroisHo do Bolooil anosommodq 100 dollars pnyablo 25 dollars par
ann«5o. Quo mcs sorvicMJundrairos Hoit faits dvoo moddration il^ la disortHioD
do mcs Exdoutours tcstaidontairos.

''-

" ;
Tous nios autrcs bions on jouissanoo k ma fillo ot on propridW k bob onfant*

n<5s ot k naitro do son prdsont marlage ot tous autros mariagos qu'ollo pourra con-
' tractor.

"
'
Jo nommoQion ami J. B. Allard, mon ami lo Doctr. Rottot ot men gondro

Brousscau nios ^x(<outcurs tcstamontairos, qu'une majoritd dos trois pr<5vaIo

dans lours ddlibdrations.' > .

" Belooil, 25 Avril, 18C5. •

s

. ;
(Signd)

^
;

"ElZBAR BLANCnARD, '

"V. Blanohard.""

On tbe'20th of July tho appellant, Dumo Mijjneoult, priwontocT a petition ta
a Judge of the Superior Court, proying for probate of the will as oontained in

the two paper writings to which I have referrbd. Madame Brousseau and he?
husband, the respondents, were cited to appear and did appear. The appellant
examined the witnesses whom I have montionod in support of the will, and they

^ wore cross-examined on the part of the respondents, who also put in an answer,

; or, as it was termed " ddfcnse au fond en dwit." They did not, however, pro-

duce any witnesses, though speclial time was allowed to them for so doing, but

,
addressed an orgument to the Court by their Counsel against the validity of tho
will

;
and, on the 27th of December, the Court, consisting of a single Judge, Mr.

Justice Monk, gave sentenoo in favour of the appellants, ond directed Probate
to bo granted of the two papers as together containing the will pf the deceased,

and condemned the defendants in the cojjts.

In tho month of September, 1866, the appellant brought hbr action in the

Superior Court for tho legacy, and for tho costs awkrded to her in tho Probate
Court

J
the action was formally contested by the respondents, and it wa»

arranged that the evidence (subject to all exception^) taken before the Court of
Probate should be used. Mr. Justice Berthelot heard the oause,;,and decided in

favour of the appellant, apparently on the double ground that tho sentenoo of

the Probate Court was valid,

—

~^
~~~=~;r. ,- _:*

^

" Vft que la dite sentence du vingt-sept Ddcembre, miliinitbentBOizaDte cinq,

est dans toute sa force et vertu, et doit avoir tout I'eflFot que lui donne la loi
;"

—^and that the Appellant was entitled to saoiseed upon the' merits. The case

was ttextlieard before the Court of Revision, composed of three Judges, two of

whom were Judges Monk and Berthelot, who maintained their opinion, the other „

Judge dissented ; there was then an appeal to the Court of Queen's Bench, con-

,
sisting of five Judges, who unanimously reversed the sentenoe of the Inferior

Courts. :''^r

From this decision the present appeal has been instituted.

No controversy is raised as to the facts in this case., . It ia clear that the

deoeaaed waa of perfectly sound mind

—

t^at he intended tn make his will in

solemn form, before a notary and two witnesses, and to dispose of his property ia

the manner described in the papers of which probate haa.beeo granted.

^
?" V
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Tho contention i*i as to the law applioablo to thoso fuote. ,

The contention is two-fold :

™
:

^
The first is that tho probate granted Is not oonolusivo, os'i ja^ument .•« rent

or a judgment tnter parte,. There is no doubt tffat a probat^jn England
Rranted in solemrt form after duo citation of parties would have this effoet. And
It IS certainly much to bo laraentoi if . rule of law and practice so obviously
oonducivo to the interests ofjustice and tho quieting of litigation does not pre
vail in Canada. Thoit Lordships, therefore, desired this part of the case to boargued separately. The n^uftls- as follows:

««>« lo do^

Previously to the year 1774, .^ the passing of tl.e Imperial Stat'uf^. 14 Geo.

onlv in n„! f I '

""^'^'"^ '" th^.Common Law of Canada, could be madeoniy in one of three ways

:

\ , t

1

.

Before two notaries. \.
"

\f
2. Before a notary and two witnesses.

j
, \

3. By a holograph writing which did not require witnesses. I
' ^

'

Ihe Statute (or Quebec Act, as it is usually called) 14 Geo. HI., cap 83

anrr; T? Tf. ""tr
''"" '^ 1"' """"''"8 («~*'°° io). " *hat it shall

2dit«,ui tkjsaid pn>vinee..o*^thai has aright to alienate the in^nds.

T^d^r'Z ::i^''"
herlifetime. by deed'^of sale. gift, or otherwise, tidevise or bequeath the same at his or her death by his or her last will and testa-ment, „„y ,,^ or custom, heretofore 6r now prevailing in ihe Province,

to the contrary hereof in anywise notwithstanding, such will being executed

There appeajs never to have been, and not to exist at present, any Courtwhich exercises a special jurisdiction with respect to wills. /A praeti^ dictated by obvious convenience or qecessity seems to have grownup m Canada, after the conquest of that country by England, of registeriug, oras It was somewhat loosely termed, proving, wills made according to English aW

\ltZ
"
K.r?

'''^' ^"" «o«rt.~.This practice, the legalfeffl of which w^very doubtfuj. continued till ) 801, when a Provincial StTute (41 Geo. IllT
L^ WT"*"!! K'^""

^ouBoMat^ Statutes, c. 34, . 3), provided as foK

IZnTlJ T r.
^""' "™'" *"""''"« the»,ethod.now,.followed of

provinglast wJk.and testaments made and. executed Recording to the forms
prescribed by the laws of England, before one pr mo^ of the^Judges ofZ
.rZVi ?

*^""'^«'««° '» ^^ P«>yi°oe
;
be it therefore enacted that such

of pfobate."
""' "*"' *'"' """^ '^'"* "" '^ ^'^^ "'^''' *^^«" * Court

.v„tw^'!'-?^'
'*

^'*f°'y
«PP«"«d *o their Lordships: that this language

'

availed to introduce the law of England with respect to thiconelusiveneTo?!
probate dul^grapted, into the law of Canada ; and that where, as in thepresent
case, a suit as to the validity of a will had been contested' in open Court, both
parties appearing, pleading, and one examining, the other cross-examining, wit-
nesHPH. and probataJmiihcu-beeo-graui^, thewtt.e^p"»BtiDn"comd ttOt bfl ng^T
again, at all eventf between the same parties, before another" tribunal; but that

MlKTIMUlt
and

Ualo et •!.

^i; •!,]

1. i



292 PRIVY COUNCIL, 1872

UlirarmU
•n<l

Halo ttt nl.

Bro»« u an estoppel to any auoh action.

I^liips to bo the trvo oonstruotion of thu

DO Ibroo and effuot aa if made and taken

tlio production of the prob/io would

This, uiurcoTOr, appears to their Lc
words, " such proof ahal^have the ho

before a Court of Probal

Their Lordships, hoWovftp, think (hnt they cannot consider this tnattor now as
rtt integrtf. They Ojinnot disregard the practice of tho Canadian Courta with
ro^t to it for4heyi seventy years, and they haVe therefore iuadeu careful
an ipvestigation iiit<iythi3 pmctico as tho cirounistanoea permit.

It appears, in t|f fl^t place, that no appeal has ever been instituted from a
Decree or Grant olprobate made by tho Court—that it is very doubtful whether
any allegation or iJlea as tQ >ho merits, for instance, a plea or allegation setting
upjnsnnity or uhduo influence, oould.bo propounded,! or would be admitted on
an applioution fpr probate. - >

It is onootei by tho 23rd section of the 78th chapter of tho Consolidiitcd
Statutes of yower Canada, in the, year ISqO, that " any Judge of tho Superior

'place whore the said Court or the Circuit Courtis appointed to bo
I any Court or out of Court, in.t^srm or out of term, or in vacation,

ithonotary of tho Superior Court/ at tho place where his office is there-

II, out of Court, but in term or out of term, have, and may exercise

for the district in which such place as aforesay lies, the same power

Court, at

held, shall,

and any pi

in bold,

within a

an]

all.

and nuUiority M is Ibep vested in tho Superior X!ourt anffthe Judges thereof, in
what rctepeota ihe proteite of wills, tho election and appointment of tutors and
curators, os well wjiet the general law as under the provisions of chapter 87 of
thesffi/ConsoJidated-Sifttutcs relating to Insolvent Debtors, or any other Act, the
taki|Jg of- thd Counsel and opinion of relations and friends in cases where the
sairio are by law rcfiuircd to bo taken, the closing of inventories, attestation of

,

acj^unts, insinuatioHt, aflBxing and taking off seals of safe custody, tho emanci-
pation of minors, the homologation or refusal to homol.»gato proceedings had at

U^y avta de parents called or held by or before any notary, and other aets of tho
%ame nature recjuiring despatch ; and the proceedings in all such oases ahaU form
prt of the records of the Superior Court at the place where they are had, or
|f the Circuit Court at such place, if th^ Superior Court be not held thei«."

I (2) *' But the appointments and orders made by any prothonotaiy under
thif^ section, or made under the saihe by any Judge out of Court, shall be liable
to be set aside by any Judge of the said Court, sitting in the same dUtriot in
Court and term, in like manner and und^r the provisions oflaw in and under
which appointments and orders made by one Or more Judges out of Court, id
matters, requiring despatoh may be set aside by the Superior Court" (12 Vict,
c. 3»; 20 Vict, c. 44, 8. 91.) !

In the Civil Code of Lower Canada, which became law in 1866, therefore,
before the making of the will in question, it is enacted (section 3, §-866.) " The
originals and legally oerlified copies of wills made in authentic form, make proof
in theeame manner as other authentic^^tiiigs.''

(§867) "Holograph wills and those made in ^e form derived ftom Uje

J^y" ^''^?°f^*°'^'.
""^^^ preB3nted for probate to the Court fl««>rgujing anrArinr_

originaljurisdiction in the dutnotin which the deotued bad his domioUe, or, if he
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b«d taoi^e, la the diitriot in which he died, or, to one of the Jadgoiofiuoh
tourt,o^,to the prothonot«rjr of the diatriot. The Ootort, or Judge, or the
prothoftotury, roc6ivo« the dopo«ifion. in writing, and under o4th of witndB«ea
competent to give evidence, and^hoso depoeitions remain affiled trt the original
Will, together with tlie judgment, if it haVo boon rendered out of Court or a
certified o^py of it, if it have been rendered, Ito Court; partiea interaated maj
then obtaiii oortiflod oopica of tho will, t^ proof, and the judgment, which
copies attj*atithentie, and jive effo,j,t to the will untU it U i^taside upon conteata-

,
"If the oWglnal of the will bo deposited Witi ti notary, the Court or Judgk

or the prothoijotary, causes Huch original to bo ieUverod up."

(§ 868.) «'\Tho hcU of the dcoeuaod need olt bo summoned ^ the probate
thus made of the will, except it is so ordered io'larticular oases.

-

"The functionary who tjitos tho probate takl cognisance of all that relates
to the will. I

1 "

intllted^'^'*'i
°^ ^'"' '^' "^^ ''"'°°*

t"'
^°^*^*^^ ^y IwwoM

.
In the Fourthmeport of tho Commissioners whL preo«ded tho enactment of

the Civil Code/ itiis said (p. 179) : A
"The third section treats of the proof of wills aid also of the preliminary

probate, before a Judge, of such as have not been mU in authentic form. A
will frequently oon^s moral parties, by all of whoip it would bo difficult to
have It acknowledged, though these persons and even third parties be interestedm submitting its vajidity without delay to a preliminary teat. The proceeding
adopted for this pur^wseis well known in England anAin this country under
the name of probate

;
it is now particularly in use in Enknd where wills have

no form corresponding ^ith our authentic form. U tL old Freneh law, as
raotice in this country, ttncf» i^e still found of a
holograph wills. It is. no^ however, Necessary to

ipon this point, the probatt of\ holograph wills

10 English form having uniformlV been effected

hich is that of the common Ibrm of probate
ere a more solemn form of pH^bate is also

practiced, to which the parties interested are summoned, and by li^hieh they are
bound. This latter form of probate is not in use in this country, unless it be
compared to a contested acti<^n before the Courts. The probate hei^ takes place
before a Judge and out of Ckrt. Our Provincial Statute of 1801 Urely says
that the form of probate then in use shall continue to be practised.'^ \* * *
The •« contestation" spo>en of in the Report and theOode, does not W>pear to

mean, aa it would in England, a suit in the Court of Probate, before piobate is
granted OP enforced, but in som« other suit, a suit before a Civil Coutt, iiwhioh
the validity of the will is impugi^edc *

\
Upon the whole, it appears to their Lordsh^ that, by the uninterrXted

practice >d usage of the Canadian Courts of Justice, ainoe 1801. the

well aa in the ancient

aimilar probate aa 'regard

extend the researches

and of wills made in

in the^ aame manner,

adopted' in England,

MifnMnli
lid

Ukio «t al.

iweived «u iuj|teBt«ti(Hi^Broh da^dt aTETlTthe grant of pp<ibSrevin
the cirounu|tidHPof thia case, thflWn"

^

ading and ooneluaive oharaoter which

-m^v -

'

(1 .^)-

l^

n

I
if

'

¥'
K̂

'

tsj, ^fl
it, ^
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ilirno.uU
, ha- In England, and that, .ooorOJng to that lntorpr.,t«tion, it wa. oomwujnt to»W«.«.i the rwpondont to Impugn tho validity of Mh will by way of defenco to tb«
notion brought by tho appellant for flib pnymont of the annuity.

Thoir Lordahips think that thoy ought not to advhw Her Miyoaty that a
diSbront construction ought now to bo put upon tho law.

Wlthl regard io tho form of action adoptod in thiHoaao, their Lordahipa do not
find that any objection wan Uken to it in tho Court below. -

.

,
It ronUin« to oonaidor the aooond broach of oontontion. It haa been arguud

on bchal«[ofjtho nppollanta,

—

XI.) TjbBt though the docoaaod intended to niako a will in dolomn form
acoording\to the French law, yet, if he did ii»fact make ono, bad aoodrding to
that, but good according to the KngliHh law, it is viilid.

Their Urdships hovo no doubt that this propoditlon i« true.

(2.) It h^ boon argued that, if the Judge was wrong in granting pi^batoUf
both .the pnpcra, at all ovonta tho unfinished jwpor written by tho notary from
tho instructions of the docoaaod, was a valid in8trum«nt according to tho law of
England befo^ the last Wills Act, and that they, the- appellants, are content
to have probat^X)f that paper alone. '

/

' '

Their Lordships are, therefore, relieved fWm tho necessity of oonsidoriDL'
whether a niinoupaUvo form of will was valid in Canada at tho date of Prudent
Male's death, and before the recent Code oame into operation ; as to which, how-
ever, th^ desire oot to be considered as expressing any doubt whatever, or
whether, «i probate cduld be properly Rra»|od of a nuncupative will and unfinished
instructions as together cpntainiiig tho will of the decoasod. k
Tho question before th^ir Lordship is reduced within these limits. Is tho

paper of unfinished instVulBtions such a document as would have boon entitled to
probate under the law in\f^rce in Kngland'bofore tho present Wills Act? For
ifsoit \yas before the promulgation of tho Code, which appears to have adopted
the WiUs Act, a good willUn Canada under the provisions of tho Quebec Act.

^

Upon this point their Lordbhips entertain no doubt.

The law is very eleorly.lkid down by a most ezperieneed Judge, Sir John
Nicholl:— * > / ^\ '

,

"The legal principles," he. says, « as to?impcrfcot testamentary papers of
every description, vary much a^ording to the stage of maturity at which -those
papers have arrived. The presumption of law, indeed, is against every teste-
mentary paper not aotuaUy exeouM by tho testator, and $o executed as it is
to be inferred on the faee of the papet, that tho testator meant to execute it But
if the paper bfe oompleto in all o^Aer respects, that presumption is slight and
feeble, and one comparatively easily reeled. F<Jr intentions, ,ub modo at least
need not be proved in the case; that ^ the Court will prespme the testator's
Vtentions tabe as expressed in such a paper, on ita being satisfaotorily shown
that ito noHemg executed may, be justli ascribed to some other cause and not
to any iiban,donment of those intentiorsl6 expressed, on his, the testator's part
But where a paper is unfinbhed, as well as unexecuted (espeoiairy whei« it is just

-*aaamorrvrmmimsiTiaiim,
V. S57.'
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Iw^^un, and oonUfini only a fow olaaiww or boqueaU), not only muRt iu bcluK *"•"•*"'

unflnUhod and (in^ieouled bo nooountod forM nbovo ; but it uiuat alio bo provod n«»'"1 «i

, ^,
(for tlio Court wil not pronnmo U>^ eipr«Mi tho toitator'ii iiitontionn, in ordor
to n-pcl the logo! jtrenuuiption ognlnit ita validity. It inuNt Ira clearly iiiBdn lo
npp«'nr, upon a juai vi«w of all tho fucta and oiruumotanocii of tho oaao, that tho
de^oimo*! had comolto a flniil roaolution in roapcot «o il, aa for aa it gooa ; w thut
by ORtablinhrnK it, dwn in Kuoh ita iniporf.ct atoto, tho Court will give offcot to,
and not thwart or defeat, tho toatator'a rool wiahoa and intuiitiuna in roH|K;ot to
tho property which lit purporta to bequeath, in ordir to unlitlu auoh a pupor to
probnto, iaany oaao.lin niyjudKniont." . . . , .

" If the inatrumcht ia (aa it clearly in), in IoroI conntruction, one in pro-
JircBH merely and unliniHhcd aa to tho body of tho Inalfumont, tlio legal pr«-
Bumption auroly ia thk bad Jho docooaod not bcon prevented from fininhing it, .

he would have gone ob to provide for bia children in a aubaoquent part of the
inatrumont. I oapnot \ aaaent to the propoBition contended for by one of the
tounw^I, that if a teetotor dioa while tho iiiHtrument ia in progrcaa, that inatru-
jient, < so far aa it goea,^bo ita eontonta and effect whatgthoy may, muat bo valid.
I know of no principle tcithat broad citcnt over laid down ; nor woaany authority
cited in aupport of it. Tho rule which I take to operate in tho ca«e of every
unaniNhod paper ia this: Wn the Court infer that, by pronouncing for it, it will
carry into effect whot it oW|loot8, from all tho circuuiNtanccH of tho oaao, to have
been tho dcooaaod'a wi«h?

\ In that event it will bo ita duty to pronounce for it,

bui surely not If it boob redaon to believe that, by so doing, it will dofeat, or
cfjiuntcract, instead of givind^offcot to that wl»h."

" (^ In another cose the «iuio'|carncd Judge 'said :—

f

• '^Tho facta aro aatisfuctorily established. I have no doubt in pronouncing
this to bo the will of the decoUed, oa far as to the appointment of the executor

;

bu^ it is perfectly clear that tlio other part woa not committod to writing during
thcilifo of the deceased. Although tho Court goes tho utmost length to give
effect to intention clearly provod and reduced into writing in the lifetime of the
testator, yet it baa never held that anything added to a will after death can be
established. Death conaummatea the instrumeul ; nothing can be added after-
wards.

" The laat clause must be pronounced agaipst abd struck out of the will.
" I have no doubt of pronouncing for the will without it."

It was suggested that these decisions, which wore made in 1820-21 were
judicial developmenta of the ddofiffhe aa to impcrfoGt testamentary papci and '

were no^mtended to be incorporated into tho Canadian law by the Stotu'to 6f
1801. But Unfortunately for thij Argument, various decisions of Sir G Lee a
most le«-ned eccleaiastiealJudge, in 1767, fully establish tho doctrine which
Sir John NiohoU ,n 1820-21, did not in truth dpvelopo, but decided to bo the
acknowledged existing law. \

Thew can bo no doubt that in this c.^ it did completely expreaa tho wishea
of the testator, and therefore, tried by ^e principles laid down lu these and

• MonMfiura v Mont«Bo»i rsaairai;pp!m
t Koojntea v. Buyakes, and others, 3 Phlllfi loro, pp. S30-31.

^„
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COU^ OF QUKRN'S.BINCH, I8W.

-s..^

,.;.' ^

* ^4^" '^^''^ ^ p-pWyeonUninK lh« Irt.tn,oM«>n. wrUton oul bj th« notary kl

It mntinii onljr to coiwIJor th« objAtloii'iyi lJa'«iia«,ot by whleh thoM
ini.tn<iUonar«r« provod to oonUin th« ft»taiti«nUry ibtentiona of th« d«eMM«l w

. Innd..«-«ibl« nooordinK to th« /M/.ri_th»t in. thfl Oaoadian Fwnoh kir ; w'd
fi)r this poilUpn Article 1233, ko. 7, warr«liod upon, wbioh r«.,ninm thut th«r«
niuiit Im " • ooinraonwment of proofln writinK" (oomtiHjooomont <!« urnuw pur
<!qrit), in ord«r to ainit tho o^bI t^atimony of witOMMS. If U ^mJ^'*^f
to cooiidtr whulhor in thin ouhi thin oondition tm to th« «inmm|Ji|lp.m^ .

injc lind bwHi fiilflllcd fhoir Lordiihipfl would b« •troimly ^ffWt MNlltflMnt
b«d bMD fulfilled

; but in truth tho oam ii not one to ifhk |C M|rin« ef the
/r* /«!•»• prcwlling u to tho admiMion o^ tviduiKN, i#j*||lioTlo If til. Tho
Imw which intHHluood into tho Colony tho RnKllKu, Mpi> willii miut Ih< oon-^.
•idortd M having Introduced it with all it« JDcid«nt?Tnd Ui^Q^ro with th^^
admianibility -of oral ovidonoo, without whi«h, indood, tho new Uw would \f'^
nugntoryand «f noeffoct. ri.

Thvir Lordshipa have thorrforo arrlrod %l tho eonolusion tKat tho aont«nee
npponlod from ahould bo revonwd, that tho Judgment of tho Superior Court of
Canada in favour of tho appellant ahould bo aflirniAl, and that tho roa^odoota
Hhould pay tho cmUof thia af ,oul and tlioio of tho Court of Quoon'a Bench in
Canada.

(J. K.>

innl, for appollanjt.

tmmv, Q.C., for rurfpondont.

JudgUMiA ffveracd.

COURT OP QUEEN'S BENCH, 1872.

APPE4L SiDI.

MON'TRBAL, aOrn JUNE, 1872.

£omm DtJVAL, C. J., Cabon, J., BAikoLiT, J., Monk, J.

%
IT

(/'HR^in Cowt Mov,)

AprBLLANT
;

"^M

ALEXIS CDSSON, "
^

I

IJJ^tndant in Court b(ihw,X ^
RaaroaoBXT.

» HsLo :—That tbo Coort of Appeal! oaght not to InterfcM with raUni* ob polMi ofpnotteo In tm
• " Coarta below. —

The following remarks of the judges in appeal suffioiently explain the whole t

question and the judgment rendered by the Codrt of Queen's Bench in A))peal

npnn a point of
]

C-

briewr
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llo»#i J', di««i|,ang, remifked that by tbia «pp«a Ut»«« taitrkwuiory J«% J m. t.n>«M.
nHmt. if the KHp«% CJowt wer« bnmghl vp 6tw of tbiN btorio«it.,riciAi.iu.t
Ueclorwl the dofimduifi rn^M,?/? flonod, mm] th« olhur two «onYlrm«<I th«l. Tit
Court WM broughl f«oe l«i rooo with tbe iffNtion whothor it had iiriy awtiiorlty

^ over iiiioh int«rloo(l|ory jiidgniuat« rondcrott by the Cwirt b«l(>«v. The pkiiiUf,
CiUMion, brought hia action ft,r onio »-IO(» or $500 for'noods wH and d«Bi»J.
Tb.) (f«.f.<nd«tit pleaded that ho bad rw3# ivod «hort moauiiir«,aiid that lh« |>UinW
*Bd ftilultcmtod Iho II.|uor aold by him to dofoiuiiint during wjvoral ye«fi, ; thnt
it wm tmo that ho had promlMd to pny the mmmi, l,ut thia bo h»d ^m iu
error. Now, thia waa a Mrioua plea. Tho t*«rii<iN wont it mqutUf. fhe

|^ini

lilTa tnquttt waa olowid, and tlio d^fondunt commenood tho einmination of
uoamn. Ho had auoooedotl in catubliahing his plou to a cortalo oiUiwt, «nd H
wna flti>d for tho oianiination of aqotbcr witonu. But tho witnai^ iwt t
proBcnt at tho time flxwl.Vio judge, on af^piJoatlcHi, dooUrod th« ilef«ndan„
tn^uUe^die^ II«ro tho defoudaiit waa ou ( off from ahowing, |)orhapa, a long
•criea of ftaudt oo tho part of tho plaiotlff. Uo inade two nmtiona to rcMipow
thor«y«#^r, butunauoo««fuIly. Ilia Ilonout looked upon tfiT ruling in thelB
Court below aa too atringont, and beliufvd (hit ifeyorthoro waa an iuabincc i<. wt-
ym\i it waa tho duty of thia Court to lntorpo»« ita' authority it waa thu preaoni
The Court below, irith aueh a aerioua ptea before it, oliould have allowed the
enq„ete to bo oontinUod to another day. Ho Horeforo thought tbe judgmonU
appealed fVom abould bo rbvcraed.

Badolit, J., thougbt the ofwo come within the rule wUioh ho hafWd down
for hia guidoneo, that the Court of Apponla ought not to interfere witfc rulinga
on iwinta of prrfbtioe in tho Court below. If tho Court below had. not aouo
moans of forcing on tho procoodingH before it, thoBO would bo no end to a auit.
The plaintiff made hia mqi^te, and then eollcd up»D tho dflfendant to prooflo^
with hia. Prom that time .until the judgment eomplain«3d of waa rendered thoie
bad boon nothing but delnya, and when tho party wMi actually pinned down to
certain day he oamo up, put * few uaeleas quoatioM to hia witneaa and then

wont away. If tbia mode of playing with tho oa«o bad been oliowed, the enquHe
might have been dragging on to tbo preaont day. Upon tho fnoo of the record the
defendant waa guilty of an utter ovaaion of tho rule of practice, and tho plain-
tiff'a oaae would haTo been kep)l hung up for yoan bad not tho Court
brought pretaure upon the defendant Under thoao oHeuiiiBtancea bis Honour
could' not go beyond the rule already stated, that tho Court of App^
should aasist the judges of tbe Court below in maintainiqg orfer, and he bad no
hesitation in maintaining tbe judgments , >

,Cabon, J., concurred, and tbe judgment was conflumod, Monk, J.,Jli«.
wting. , \ . ,

Tbe jnd^ent of t)ie Court of Appeals i$ aafollows : .\

•'LaCour Considrfrant qu'il n'y <» pas mal jugd dans les Jogenients
« tnt«rlooatoires reodus par U<<Jour Sup^rieur«,8i%oant 4 Montreal, les 19 ot
",29 awil, «t le 26 nuu 1871, ainsi que> dans une d^ision A yenqadte da 29
" maw 1671 at daai •> appol^^aefimelwditejugy^nti avw d^pem.
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"'^•^ .; " ^'honorable M. lo juge en qhef Duyal, qm* a onteAdu la caus6, se trouvant

Fi?o%!i(b'* ''****'"*'" *™n''"»,8 son cotaoours par dcrit."
Jwnt«ncj»(,jor Z>w»«n<ien<c, rhbnorablojugo Monk.

. ir . r.' . 1 „
~^ Jugomonts confirmds.

J/oMMCrttttfe Z)ap»f/, attorneya for appellant.

/)«5eW(/eut"We(£,- T'/trjfcon, attorneys for respondent.
lAifrcnaye, counsel..

(t.B.L.) ^ -'

<

COURT OF REVIEW, 1872.

MONTREAL, 31st MAY, 1873.

Coram Mackat, J., TorbaNce, J., Beaudry, J.

^' - NorC92. " T- --.— --

Goodwinya. The Lancashire Fire and'Life Insurance Compani/.

Ubld :--l8t.-Th«t when a party applies to ono'agent of an Insaranco Company and Is reftisea
nsurancc, and ancrwards- applies to inojhfer agent of the same Company and secures
Insurance through him, without revealing to suoh second agent tho ftot of his first applica-
tlon and Its reliisal, his conduct is oqalvalent to a concealment of a material fcct, and the
insurance is void.

2nd.-That whe^ a party is insured, by an interim receipt of an agent, which declares that the
Insurance is subject '• to the condition^ of the Company's policies," a failure to comply with
a cohdition as to preliminary proofs of loss, and the Iringing of the aoUou for the loss before
the expiration of the delay speciBed in another condition, oiidorsed on the policies usually
Issued i»y the Company, are fatal, and tho party cannot recover tho amount of his alleged loss.

This was a hearing in Review of ajudgment rendered in the Superior Court
for the District ofSt. Francis, by Ramsay, A. J., on the 13th September, 1871.
The action was .brought to recover the sum of $2000 alleged to be due by the

defendants to the plaintiff for an amount insured byjhem upon a tannery, and
the-machinery, stock, &c., therein contained, including a steam engine used for
propelling the machinery, and which was destroyed by fire on the 11th October
1870.

'

The declaration alleged that on the 5th OotoW, 1870, the plaintiff, being
the proprietor of the said tannery, macliinery, and stock, applied to Mr. E. P.
Felton, the agent of the defendants at Sherbrooke, to insure the eaid property,
and that he, after exafnination of th6 premises, accepted the risk and gave the
plaintiff^ interim receipt for tho premium paid by him, which is in thcToIiow-
ing terms:

"LANCASHIRE FIRE AN0 LIFE INSURANCE C6MPANY
'

' ' (Of England.)

"Capital : , ....Two Millions Sterling. V
"Eastern Canada Branch, Chief Office, Jaisques Cartior Buildings, St. John
" Street, Montreal. ,

' ^ ;.

-

" Interim Receipt, No. 23. ,

'

J% "Sherbrooke Agency, 5tli October, 1870.
'^"Becd^ from Mr. Geo^ Goodwin, of Cpokshire, tanner and currier,

"seventyHfive dollars, being tl^e premium of an insurance to the extent of two
Ithfliijaod doU^, on pmporty dnwrihod in his apDliwtion of thin ditto, wHk

n-v
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" nnderatanding that he is insured until notified to the. contrary, subject to the Goodwin

" approval of the Chief Office, Montreal, and the conditions of the Company's '"'"o L«noMiiiro
'

(I _ !• • mi Ml 1 <•<<./•..... *"''" "nd Lift-
policies. The money will be refunded if the applioiition be not approved of, insunmoo Co.

" less the proportion for tiiiie insured. And it is hereby cMressly agreed between
" the insured and the above-named Company, that if a pdlicy be not delivered
" within thirty days from this date, the contract of insurance shall wholly cease
" and determine, and all liability on the part ofthe Company shall be at an end.
" Premium 875.00.

."(Signed,) "E.P. FELTON.
, " Agent at Sherlrooke.''

And which receipt is endorsed as follows:—."Insurance on building, tan-

nery 81000, Engine 8350, Stock 8250, Splitting Machine 8150, Grist Mill

8150, Bark Mill 876, Leech 825." That the plaintiffs property thereby ,

became insured until he should be notified to the contrary, and his money
returned, or until the expiration of one month from the date of the receipt with-

out the delivery of a policy of insurance by the defendants. That no policy

was delivered, and that on the 11th October, 1870, the tannery and its con-
- tents were consumed by firq and became a ^stal loss. That in consequence the

defendants were liable to pay the plaintiiF the sum of82000, for wliich he prays
judgment.

To this action the defeiwants pleaded in substance: lo. That about the 1st

September, 1870, the plaintiff applied to J. H. Hobson, the local agent of the
defendants for that part of the Province in which the plaintiff resides, for an
inguniDce in the defendants' Company upon the same tannery and other pro-

perty mentioned, in the declaration, which application was in due course trans-

mitted to the Chief Office of the defendants in Montreal, and, after due inquiry,

was decliued, the defendants having reasons personal to the plaintiff for not
aoeepting the risk, and that the plaintiff was notified of this immediately ; that,

notwithstanding his knowledge of such rejection, and that the defendants would
not accept him as an insurer or policyholder, the plaintiff fraudulently applied

to the said E. P. Felton, (who was not the defendants' agent for that part of
the country in which plain^ff resides, and was not authorized or empowered by
the defendants to take or receive such appliostiou, or to grant such receipt,) for

"

an insurance upon the said property without informing^Said^elton of the rejec-

tion of his previous proposal, and by fraud induced him to accepilb&application,
(

and to receive the pronium, and grant a receipt therefor ; that, immediat^r^n
the receipt of the application, at the Chief Office in Montreai and before the^

ooourrenoe of the fire, namely, on the 10th October, 1870, the defendants

refected the application and notified said Felton of such rejection ; that the
said Felton had no authority-to accept the premium or to grant the receipt, and
that his action in the mat£;er,was at once repudiated by the defendants, so soon
88 they were informed of it ; that, on the 3rd December, 1870, the said sum of
$76 was tendered back to the plaintiffs>faQrafus«d to receive it, and the said

sum was brought into Court with the plea;^kt the defendants never made siay

contract of insurance with the plaintiff, and are not bound by the supposed obn-
-tnrot, entered into by Felton,^hi?5riraSTfftsa6TBiwigBT^^

misrepresentation on the part of the plaintiff.

t
Ir?'
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issued bv th. Tp r

:

' "»>«°d'ately rejected. 'That' all fire policies

"dpl.-Z
''""""/° "'« Company; and us qpon after as possible thcv shall

" showll. V .""*'""' •^'"'"""S ^'^'^ ^^''i ''""^"nt to be true and just

''CoriTl' ! ^"?^ " ""P^ "'^^^^ ^"**«" P«f*'' «^'th« policy of each

''eh nTs o o5 ''^
T''"^''"'™'

ma¥nerC*.tom. manufactory, mer-

" nrt^'I^""?^^ building insuredor^^ the subject in ured,

" were ^cZnl f. u''''^'
""'' ^^"P^^'l '^'^'^^ «f *« loss, and who

" rtheyZw "''"=' '"' ^'^" ''''' ^«^ •*'•* '"^'^'^ origiLateasfar

'' t'h?l!Illdl°!'ir/'f. '• f'''' f"^"^ P'"*'?*''-*^ ^« P"«»"y 'i«'°»S«d by fire,

.» i'
°°

*°® ''"*°»'^*»mJl}lundamagedgood3,-8o that the damaW^^^^'can bo ^..«u „c 7- "7''"°'^«™Li«lJ»55^agetlgood3,-8o that the dama>nj

" n ade n""Lr '
•
"^ «'"JJ^'"«^TSt^Flnvcntory:of the whole to be

'•Xe amo»! V; '^"*°''*'^' ^"^"^'^^ '"'^ ?"««« of each article, SfWbicl.

''»pS ofel TTk*""
*'^" »- >«-*--d by the examinS^T-

" st!d7n thi o"?
"^•''^y^^« «^ '^"^^ ^o-Petcnt Frsons Cwho are not inter-

ns fferer^Lrr."'^?''"" " ''''"'''^' nor connected with the insured or

" a^ent ti?. .r. 'f
'^P"'"*''' ''^ '^' '"^"'^'^ '^"^ *»»« Co-'P^-y or their

" aTallstlTo
'

"k •

"PP'-"'^*'™-* *« »- -»de in writipg under olth before

fees to be paid by the insurers,) and no profit or advantage ofany kind is to be

If
"''''^,'--h,«J^i'«i and the insured shalU

^nswer al questions touching his, her or their knowledge of anythiig relating

Z^^nJZ
" ''*""'^,? ''^'" «•-» thereupon, and shall subset such

" nsuX LI': r'>"f ;r'"f
'''"*'"«• ''"^' whenever r^quir^d. th.

;n«»«id or Frwn claiming shall produce and exhibit to the Company ortheir

"TZtT, r''''^'''''''''''
'" ^"'^ of accountand other voUeL insupport of his claim and permit extracts and copies them,f to be made- andshaU also exh^it to «.y person or per«,„s named by the Company,ITpe^tto be examined by them, any property damaged in Which any iL kolSor any p«,perty saved which was insured by tWs poUcy. And LtTsuch3"M^rMm^n nnd oprtig»too uiopioduo^, audJ exhibition o?d,rageS7^:

LL
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^"W f K*^^ "
Z**"" " ^ '""^°' ^^^ '"^ '•"»" °«* »>« P-yWe. Suoh pay- Goodwin

nient shall bo mde wUhi« sixty days after the loss shafl havo boon appertained Tho iJL*i^r^and sat.Bfactor.br proved to the Company without any deduction whatever. 'il?.S:L''}!iWhen a bu.ld.ng, merchandise, or other personal property is totally ^des-
troyed the .nsured shall furnish the Company, or their agent, or the appraisers,
appointed as above provided, with the best evidence the case will admit, of the

^^

cash value of the property immediately before the fire ; the value of mer- • , .

ohand.^ to be stated at wholesale oash prices. When a building is partially ^

'

^^

damaged the appraisers are to stato the sum in cash that wiU pay the cost of
,

.
repamng the damage; any fraud or false swearing shall cause a forfeiture of

'

^^

all claims on the .usurers, and shall be a fiill bar to all remedies against the
'

insurers or the poHoy. In case of any loss on or damage to the property
insured ,t shall be optional with the Company to replace the articles lost or
damaged with others of the same kind and quality, and to relbuild or repair .'

'

•^
he building or buildings, within a reasonable time, giving notice of their iriten-
tion so to do, within twenty days after having received the preliminary prOoft
of loss required by the 9th Article of these conditions.

' *- ^ '

" In case differences shall arise concerning any loss or damage by fire, the
jnatto may, by mutual consent, be submitted to the judgment of arbitrators,
indifferently ctosen, whose award in writing, as to the amount of suQh loss and

^' damage, shall be binding on both partiea"

^
That the above conditions, being an essential part of the Company's policies

form part of the contract aUegpd by the plaintiff to have been made with him ^by the defendants, and contained in the interim receipt; that the plaintiff '\\
did not, at any time before the commencement of this salt, deUverm the

'^

defendants^ particular account of his loss and damage by reason of the said fire
^^mgnedbyh.m, and accompanied by his oath or affirmation, declaring thepamc to'
be true an^ just, or any account whatever of his/tJd 16ss and damage, nor has
the 8Md plaintiffproduced to the said defendants any such proofs, declarationsa^ certificates, nor any suoh exhibition of damaged property as is required of
hfita by, the said coAditions in order to make the amount of his alleged loss
payable;, and had made no proof whatever of said loss; that the plaintiff's
action h|kd been commenced within sixty days from the date of the alleged loss,
the fire having taketf place on the 11th October, and the writ havingbeen issued
on the 16th November, 1870, and that the aotiod was, therefore, premature, and
could not be sustained. -

3. Defense au fond en fait :

—

"•

Issue having been joined the parties proceeded to evidence, and the following
jud^ent was rendered by Mr. Assistant Justice Ramsay,:
"fhe Court, considering that the plaintiff's premises were insured by

' d^dants on the 11th October, 1870, when the said premises were destroyed
by{ fire; considering that defendante declined to recognise the md insurance

" and did not grant plaintiff any copy of the policies of said Company, and that

".' Tfk ]Z^[!'£T^^'^ i^'"^ i'"^' *^f^^''^ff «^«« notobltged to comply

" Bidering that a loss to theamount of $2,500 has been proved, and that plain-

1. Ji
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Kl,„.nd Life" ^°^"'. I*"t'sh Insuranoo Company; which said Company has paid to sai.iin.u™„«.cv.
;

pU„-ntiff one third of his said loss, doth condemn saidUndrntT to ll^
'•plaintiff $1,666.07 with intcrost," &c.

'^^ "

oq^'aT f••/„f?»'^;"»«,••7-'^''^'^^>^«"°«
'» «•« <">«« establishes that, on the

-9 h August 1871 the plaintiff applied to Mr. Hobson, the defendant' agent

^
lu the township of Luton, and who resides at a distance of about four miles from

l.lT J pL"!.;.T''"""°
"P°" ^'^ *"""'^'-y- '^^'' P'«P«««1 ^"^ ««»* i» duecourse to the Chief Office of defendants, in Montreal, and. after some correspond-

ence and mquirjr was declined early in September, the grounds of defendants'
refusal being that they never took such risks, and this was notified to the plain-
titt. 1 he plaintiff appears, in the tflduth of August, to have had through a third
person some communication on Ihe subject of insurance with Mr. Felton, the
defendants agent at Sherbrooke [about seventeen miles distantfrom plaintiff's
tannery] and a letter was written by him to Mr. Hobbs, the defendants' chief
agent at Montreal, inquiring the rate of insurance on a tannery, but without
mentioning the namp of the proprictor„,or giving any particulars, to which an
answer was received, stating generally that rate on tannery would be Sf per cent.

. This, however, was not followed up until on the 5th October he made througji

.
him a formal application for insurance, without, however, informing him in any
way of the rejection of the application made through Mr. Hobson, and upon this
application the interim receipt mentioned in the declaration was granted by
Felton. The application was not received in Montreal optil the 8th ofOctober,
.and on the 10th [the 9th having been Sunday] the following answer was sent,
being dated and post-marked at Montreal, the 10th October

:

" ^- ^- ^^^Iton
^'f" .

' " Montreal, Oct. 10th, 1870.
"Dear sir,

!

'

" Your favor to hand enclosing a^ application on the tannery of George Good-
.
•« win of Cookahire. When you first wrote iq reference to the rate on Xhis risk
"you did not mention whose property it was, and on reference to our books we
" find the risk has been offered to us previously by Mr. Hobson of LeonoxviUe,
" and was declined by us ; we are therefore sorry to say we must again decline it,
" as we dislike the risk lor many reasons.

" Yours very truly, .
'

_.. "[Signed,] " WxM. HOBBS."
Ihis answer was received at Sherbrooke early on the morning of the 11th

October, the fire having occurred about one in the morning ofthat day, and on
the same day Mr. Felton wrote a letter [defendants' Exhibit No. 5,] informing
Mr. Hobbs of the facte, and that he proposed to go to Cookshire and inquire into
the circumstances, to whieh letter the following answer was sent

:

"E. P. Felton. Esq., " Montreal, 12th October, 1870.
"Dear Sir, •

. v
" I am astonished at the tenor of your note which is this moment to hand. I

'^cannot conceive that you have taken the risk referred to as deetroyed while
^
iihft applinntion-waa4»fore^i8 ww<efty<«Jr--r-dtd TOt di
'tannery or any tann^ in particular in my letter of the 20th August, to which

•.kSl
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"yon have referred, becn«, yoo/had not .t that tin,o given tho mm, of the per- „^ .8on or any deseriotion of thn Af«tw<.». tr i .. , P*' Ooodwia

« 6th, reaehed thi7orSatardate^^ TJ "' Z^ "PP"""**''"' '^"^^ *•>« ^' ^'^--
.< o«„ 1

aawrdat and was replied to on Monday, atatina thut for f"o«nd urT

"r,ir:i".'ci'""°T'"
"*• ' "» ""f >»" k«™w ituw

""""'^

"Yours truly, ; • ^ ^

in tavour of the innocent partv " lb 24Sft Ti,» «i-" *•«• i. .,
""""'

\

theforceofthiaobjeetion.fi,?:LtS^:i a^"^S^:S^object of showing that he is so ignorant and careless a man ofiSu no to

«;at therewasth^^^^ IZSlU^r^^it
t^'tSi «iTr *' " 'r^ """ P~^^' *^« plaiuXprete^tK^^S

from the premL Th« 7^ a .

^^'^^^^on scarcely appears to follow

thepIa^ntffro^\eJ^!„^r,^"°*''^
the other hand, contend thaCtaking

De^Efirj/^ ** *"' conduct, it is characterized by such grow

although Irema?3blvhavf£ ' ""^ '^'^"'«g»i«»>«We from it, even

-. ":^ ^ " " *" ""^'"""v ** "«**- *»owhtPe PoHinr. tiAfmrflioTST^-Jt^::;^- at.—- n:r—

,

)H 1:

"m'^Tu.lT ' u
'''"/'"'^ '^''^^"^' PotwttteOTiHg-tHe issuridid notmtendto commit any fraud." « A concealment which i^nlytheeffrt
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" of accident, injdvertente or mittake in oqUally fatal to the contract as if it were

\-i;otna'i!ife''
"'J«8W»«d." Aiigol, on Insurance, No. 176. Pothier Assurance, No. 196. The

iMur.no.. c... allo-od contract/ upon which the pluinUff proecods was made by error, and ia
therefore null. '0.0. Nos, 991, 992. It is further to Bo ivmarked that the

^printed instructions furnished to Mr. Felton, in oommon With other agents of
defendantf, prbyido (p. 7) that " applications for insurance on property where

'

"steam is used for propelling machinery must bo approved by the Chief Office
" at Montreal before the Coii^any will be liable for loss" or damage," and thus,
in occopting this risk, Mr. Felton was riot" merely execo|ling the limits of his
territory, but Was acting in excess of hid powers apd in ^iireOt violation of his
instructions. Mr. Uobbs states that "the risk xjn .^plaintiff's taanery was
'« such a risk as our agents never accept without first sehdHig us in an application
" coutjuning full particulars of the fisk and the p^mo of the individ^al applying-
for the insurancW' This was the course which Mr. Hobaon very properly

pursued when the plaintiffmade his first application.

The conditions recited in the second plea of defendants are proved to be the
ordinary condi«|oris of all policies issued by the defendants, and are some of
the conditions referred to in'tho interim receipt as "the conditions of the
Compan^;s policies."

\ The plaintiff never, previous to the commencement of
this suit, gave the defepdants any notice in writing of the loss or damage sus-
tained by him by reasoii of the fire, dof has ho given them any account of his
loss and damage signed and sworn to by him, nor, in fact, has he in any way
conformed to the conditions .recited. It is.als(^ obvious that hU action ia prema-
ture, i.e., brought within t«p period of sixty days allowed the defendants for

,,the setUcment of losses^ The defendants are at a lOs^ to understand how the
the Cdtotat Shcrbrookej could have come to the oonclusioXthat, in the event of
" n^rpolicy being issued, the plaintiff was not obliged to coittply with the con^
" drtions usually endorsed on the poliqies of the Company," whwi the receipts
upon which plaintiff proceeds, and which is the sole evidence of the oontra«t
-between the parties, states in express terms that the insurance thereby effected
is " subject to the conditions of the Company's policies." Supposing- bhWthbre
had been no difficulty as jUi the validity "of the contract, the defendants certain-
ly would not have gone through the useless formality of issuing a poUey in
favour of the plaintiff, after all the property insured hi^ been destroyed

; yet it

wUl hardly be contended that the plaintiff would thereby have 6^n exempted
from furnishing proof of his loss, and complying with the other conditions
required by the Company. The plaintiff never applied for a copy of the eon- ^
ditions

;
had he done so and been refused the case might have be* different.

It is well settled thki the performance of these and similar requirements is a
condition precedent ,^ the payment of any loss. Angel, on Insurance, No.
224-227. 2 Greenleafota Evidence,. No. 406. Scott vs. The Phoenix Asbur-V
ance Company. In Appei^l,. Stuart's Rep. p. 354. In Racine vs. The Equit-
able hisuronce Company of London, 6 Jurist, p. 89, it was held that the
furmshmg of a certificate as Required by the conditions of a policy of insiir-
anee, of three respectable persons, that they believed the loss had not occurred
by fra^d, iq, a condition precedent without comnii^nn. »;^hU,vi: .i.. ,„„„-..4
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bo held „ b. 1 "^jTh '(^:t:vinL" ;•' •'??»*'— "»' i»' -»«.

'^.™»« e».^.y, uri^ *''27'-'^'''^^"• -^^^^^

Ao«tj.of.Kc p,.j.«ird j/i^rjri^^^^^^^^^ ""
Sa»4««, e.6^ for plaintiff:_Th, defendmte pled that E P ™. •

'^W did to, ^.tood toCoobbir., .h.« the ..„„.;™LJ' 2 lil

d»f«.da....
«»e,u„:::;^:;Mfrbi:':'*rc«°j87o'°,:r'°ff':

that " a Dartv" winhAfl « off^* .„ •
»"*•'" Augusi, ibtu, to the effectma* apany wisiied to effect an insurance on "atanneru at ronW«i,.v« -.-^i.

steamengine and heater," and givinea full de«or;n«l r»w ^*''*"''"«' ''>*

buildings, and their rel tive d.?Zes to"^^K a
^^

Of insurance required. The letteXd^^^Vo:^^^^^^^
return of mail what is the lowest I can takeHikTr"T . ^.«, !J f.?

''"**'' ^^

Hobbe answers rPlaintirsEzhH,U No 2 1 ^r.1
frJ««t«ff'sExhibit No. 1.] .

.WeusuallygetLtnSitofpeil?"
-^ -*« on tanneiy will be 3| per cent. ^

ot the nsk. After Fekon ywits fhe tanneiy and examines it J,e takes the n«.™lum and grants the usual interim rp«pi«t »k: i.
•

,
P^™'^^^^^^^M^reoejpt, which insures the property tUl the

»: flj]

M
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lutunuu'o C<>

Coodwu risk. Hobbs i^nys this letter was only received oo the 8th Ootobor, Md wag
Tho'.LandwhireanRworcd On tbo lOtb Ootobor.

'
•'. It is diiBoult to SCO how a letter eould be three days going from Sherbrooke

to Montreal, where the mail is transmitted twice a day. Defendants have not

produced this letter, though they produced all the othont. On the morning of

the 11th October, 1870, and' before plaintiff received any notification that his

application wua not approved, the tannery was burned.

Dcfenduuts' agent at Sherbrooke ruoeivod a letter on the Uth October, after

he had received information of the fire, that the plaintiff's appliqation was not .

approved. Deftindant^ sent out a person, Mr. Ilobbs, brother of the manager to

inquire into the locys. Plaintiff had also .insured io the North British Fire and

Life Inuuranoo Company for $1000, which Company also sent a person with Mr.
Hobbs." They inquired into tbo loss, and thought that $3000 ought to cover the

loss, and considered that euch Company should share the loss in the proportion to

the insur«nce effected by each, that is to say, that the defendants should jmy two

thirds of $2,500 and the North British Fire and Life Insurance Company one

third of 82,500. Note, here id sufficient proof of plaintifi's loss. The North

British Fire and Lifo Insurance Company paid their proportion of insurance,

and -defendants refusljd to entertain plaintiff^s claim. Defendants retained the

. premium, and did not offer it back till long ofter suit was brought. Here is the

ousc, and it seems plain enough. f
'

\
After all this defendants say Mr. Felton's agency did not extend to Cook-

\
shire. This b 18 miles from Sherbrooke. He deposes that he had taken risks

much more, remote tro^ Sherbrooke, which were approved. There waa ftp limit

to his agency, and, as has been stated, ho was specially authorized to Uike this

risk. Then defendants say plaintiff some year or two before applied to have

his tannery insured by their Coinpany through Mr. Hobsoo of Eaton, and the .

risk was declined. This was true, but no fraud on the part of plaintiffis pretended.

It is proved clearly enough that plaintiff was not aware that it was the same
Company. He is a mechanic, and not muoh accustomed to transact business, and
relied upon the agents as4o the responsibility of the Company, and the applica-

tion in this losfccaae was made on the advice of Mr. McNicol, who'went to Mr,

Felton for plaintiff. However, it is quite immaterial, if defendants accepted

the application, whether it was first or second application. It ia a contract when
it is accepted.

The plaintiff did not conform to the policy in giving notices, say the defend-

ants. The plaintiff could not conform to u policy be had jiover seen, the neces-

sity of notice of loss ceased when defendants refused to reo^ize the claim.

Defendants, in their final orgumcnt, say there is no proofof lioss. The property

was valued by their agent, Mr. Felton, before insurance was effected. The loss

was estimated by Mr. Hobbs in connection witb the agent of the North British

Fire and Life Insurance Company after the fire, and besides this the burning of

the tannery is proved by all the witnesses, and the value of Uie property which
was destroyed, and the extent to which it, was destroyed, u proved by Francois

Plaisance, shewing that the loss as estimated by Hobbs and the agent of the'

t Brttuh
'
Oompsoy was rrally ha»rthan~thFTi'Ctiraf1

#.

12] MOineexpn
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DtrM Qmham

Jean C'oK

^

N

La Cour do iMvUlon 'ik?*it di5alan$ par son jugemont r«odu lo 30 man 1871
fiuo Oct ouvrlor avail non-noulowent un priTi%>, mail onooro le drbit do reten-

tion pour io iMiomont do mi gagos par voio do laiaio du boia par lui ooofoc-
tionntf. / '

.

La Cour di'Appol a juftd f|a'il pout avoir an privil<J«o, ipaia qu'il n'a pan lo

droit do roto/ition
;
par auito d'un caiuM otnUim do U'loi, qui ne pourvoit pw

au mojron l45i;al do lui poruiettro d'exoroor oo droit.'

Le jngenlotfi prononcd par laOtjur d'Appel, inflri|aant le jagemont do la Cour
do K«1viiion, a 6\6 rendu oommoauit: .,

*

DRiiJiMbND, J.—Tlii* i» a iwisure bolSre judgment, oallod a " aaisio-arrdt

conservatoire." It is for wages duo on a raft; but in my bpinion no such
•oiBure i^ known ta the law. There is i^thitig of the kind provided for in tho

Code, as it is neither a " Saisie Kevondiofttlon," a " Saisie Arrflt " for abwsonding
or secretion, nor a "Saisio on bohalf (j|^o deriUer 5quipeur," which, bosidoi*

" Saisie Oagcrio," are the only teiaurei^llro jadgment rooogniied by our law.

The judgment of the Court of Rcvig#, maintaining the seiiure, must to
reversed. - * »

Monk, J.—C6t^ was engag«(d to go to Qoobeo with a raft, but quarrelled

with his employer. If he had gone to Qiiebee, and been reftisod his wages, I

ajn not prepared to say that ho would not hove been entitled to a oonservatAry

process to moke good his .lien 0n tho raft, but under the preset oireumstanccu

J do not think ho has (U&L|^oh right.

Lo jugemont est mofivrcO^po suitl^

"La Cour eonsid^rant que la sdiue oonservatoire,, la ^aiaio avant

"jugemont est do droit positif, dtroit et exooj^iohnel | oonsid^rant qu'il ne peut
" s'exoreer que dans les cos spdoioJement ^r6f^ par la loi.

" Considdrant quo le bref de saisie-arrfit eoi^servatoire dont il s'agit en oetto

*' eause, a dmand dans des cireonstanoes qdi n'i^trent pas dans auoune des eatd-

'* gorios prdvues par la loi, pour I'exeroioede cei»roodd^ rigoureox.

" ConBid<<rant quo la rcqufito du d<Sfond(^r, en oour de pT«midro instance

" appelant, en demandant I'annulation du dit^rof de saisid-arrfit, est bien fonddo

" en droit ; oonsiddrant partant que dans M jugemont de la Cour de premiere

" instance, ainsi que dans lo jugement ^cffa Oour de Revision qui le oonflrme,

" il y a erreur, infirme, easse et anuule lea dits jugemonts^"

Dorion, Dorion &/Otoffrian, avQoats de rappelaot.

Trudd & DeMohtigny, avooats de I'lntim^.

(P.B.L.)
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HONTRKAL. 3Iit UAlWit, imC^ D»r.., O. J., C«„., J., „„„„,„, J., «„„, , „_, p_^^^^

^ w

J-, «t/ A/;<!.

No. 13.

TII0MA8 n al.

AYLKN

( Oppotantt in Court Mom),

Appiuahti
[

( I'taint^ in Court Mom),

|)«n«f ium. to Ui« «mJ lli«t on til.. nu«h!l! „ ^ foUowwl by • bond troa, (j I) (« .

A II, lh.J .h« right »< property of |> |, tL lotof u„ .
"'»""""»«"*^ I>o««..l..n b,

portion of ih. pure.Jo moV,y Ju^inTullM ",,X "T
''"•'^•"'-'. •« >»-« m«>

of th. lot by .h« .,..^,ff. ,„ p,;«.„.„,„ tri"r, , .^sr. ?:
'"7'

V'"
"'"^"^ »'• «'•

or A Bi«iU„.tl,lm Lhlle In ,HH»«JBun of thert!^ii.M/".
*''''*'"•'' "'•"•""ori

This was an appeal frL ajadgmont of tho Superior Court .UtUr.. .-„ P •

«t Mootr^al, confirming Lj«.l^™,„t of tl.o Huporior Zirti! A .^ ^°'""'
on tfeo 80th of ^oveuJrmn, by which KpIiS; nf ? ^ ""' ''""'^•"'*

•cniing the eatato of thi .to John F
"
„ 1JT f " "PP^""*"' "P'*"*

land which they ailc,/d o in. to1 « T"^. '^l
^"^"^^ '' * '«* ^^

.H^wie at ie^ of :h!t:^r:1:2^^ '"^ "-^ ^- -'^ ^i
iho raots of tho onso appear to bo 88 followH •

ing worda

:

\ ' follow-

" «.». of oo. .hMMod ,nJ »,^rd. °.S^^
0»™™.".n..,h. .hole for ,|,.

'
> (Signed,) ^JOHN NEWMAN,

" Queheo, 3l8t October, 1861 "
" ^^^^ *^^AN & CO. ^

«Hi it .» to th. folte.i„B .ori,
' "'• T° •"'' *'""«'' *» ^"'™».

Vol, 16

—

^Bkocmbeb.

f

/
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M«

" BMnhMnI, •m holdtn and flrmlj bound onto John Nawrnta, of tli* TWntblp
" of IluckinKham in the Mid County, land aarrajor, in tha |wakl aum of Iwo
*' thouaand ona hundred pounda currant monajr of tha aaid profinoo, to Im
" paid to tha aaid John Nawnmn, hia hflim, oxMutnra, ouratom, adiiiinlatraton

" and awiigna, or hIa or their lawful otlora«j or atlornojra, for which pajrnicnt

" wall and trulj to bo made, I do har«bjr bind nijaalf, iltj haini, aiatfutora, our**

"tort and adninlntrntora firmly by thoac proaanU ; ,4«(od tha third day of
" JVofT'iibor in the year of our Ix)rd IHftl.

|9 '! W^reaa^t baa bmin agroad by ftnd batween lh« aaid John Kgan and tha

" aaij John Ncwiuon, hia hcira'or aaaigna, that aa aoon •• tha aaid John Now
*' man ahail have pnid certain nolM granted thia day to the aoid John Kgan,

^' aigned and endoracd by tha aaid John Newman, bearing data tha 3lat of

" October laat, payable to hia own order at the ofloo ofJohn Kgnn k Co., tIi. : ona
" kt £100 ey. at three montha alW date, otte for £260 oy. at one year aftmr

** dale, one for £200 cy. at two yeara after date, on^for £200 oy. at three yearn

" after date, and one for £200 cy. at four yeara after date, all bearing inUToat,

" tlio aaid John Kgan, bin lieira and aaaigna, ahall and will ezeoute in due form of
*' law a dood of mlo or eonvryanoe of the lot of land and premiaea known aa the

" ' Stubba Farm ' and the ' Kod<Ior lot,' being lot No. 24 in the aeoond range of

" the Township of Hull, in the aaid County of Qttawa, containing about twd
** hundred acroa, pr what may be oootained ia'tha patent from the OrowQ, #ith

" appurtenonoca and dopendoncioii ; now the condition of the above written obli-

*' gotion ia auoh that if the aaid John Kgan, his hoira and aaaigna, do and ahall-^

" 98 aoon ofter the aforeaaid promiiaory notea ahull be paid aa ahall be required

" by the aaid John Newman, hia beira or aaaigna, or any ofiham, or by hia or

*' their atturnoy or attornoya—wo|l and aufflcicntly execute and grant to the aaid

" John Nuwmon, hi* hoira or aaaigna, or aa he or they ahall direct, by such deed

" of oonveyonoe or other aota and aaaurancea in thejiw, jM hil or their ooanael

*' ahall advise, all and every the premiaea hereinbefore deocribed with the appur-

" tcnancea free and clear of all ohargea and inoumbranoea whatooever ; and that

*,[ without any further oonaidoration to be paid by tlie aaid John Newman, hia

^' hein or aaaif^na, than the hereinbefore mentioned promiaaory notea and the aum
" of £100 paid this day Yty the aaid John Newman to the aaid John Egan ; then

" thia obligation to be ,Toid, or elao to be and remaia io full foroe and vir-

"tue." - ' - ^-
(Signed,) JOHN KGAN, L.S.

The property aold in thia eauae ia the north half of the Lot ao bounded ; oon-

taining one hundred aorea more or leaa, and bounded aa in the advertiaem^nt of

sale mentioned ; and was so sold by the aheriff of Aylmer at the suit of the

respondent on the 28th day of Janitaiyi 1868, on a judgment obtained ^by bim

against Newman.
,

\^
By the return of the privilegeiMd hypbtfaeos registered against the land, filed^

by the sheriff, there appear only oertsin jndgiaents obtained sgainat the defeoo

dant, the first of which is ia fa?or of iMi»JU>hony Walab; the next, for £234

liBs. 8d., is in faror of the reepondent, as is also the third, for £32 Ss. 4d.; while

the fourth, for £83 6».ld« and costa, appearrioiiaTrbeeir registeicdi ijl flwjW' of
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^
^^^"'^^^^^^^^^
•«m «f X732 ifl.. 2.1. .„d iJJet. J,7^^^^^^

•"««ii«o«l in that boiid
* ° '"•"""? •»' ^'"« "^ »'•• «w*^

«id lot to th. «id NowJn^l u ^
, "?

*^"""'*" • •'^••^ «f "loof«h«

lh.t NewB..n h.d Tver ^dH ""'; "F'-onted by .ho Mid „„t«. Uu»

^.a b. b.d ilLziuTVX :r;u::i'""^kr tb'-'rHi"^ *^" -
It livir aouod to be in Mr iL a ?"T**- Th.t, tho right of property to"

il. proc<H;d..
P'°P'««"o" «f the l.na .t-olf ih«y were wUUod to rccoiTi

h.d Iwoy. [ riKbt'toXt C« :t™ th:'.
7'. " "P'-"''"K Mr. %.„.

Wled to p.y th:„ot«. he had gir.hr T .'t M
''""""''' " '•"« " H

only oonditlonal upon hi« paylnt .f .7"
''«-,PO«""«on of tho l.nd w..'

iDdofoMihl, .1.1, to the IT .n7 h^
Je-e note-; that he had no .bwlute or

that right of property intoTlT k T *'""°*'''". *»" '"titled .o oonyert

their oJpo.itir*^2nd .^ IT T, '" ''"^"^' "' '^' '"'^' " "-"J ^iJ by

-at of::, .t .nytiVi:jng :i; ';' t rt"'?v'«-^
'« ^^-'^ »•' •«-

dltion of p.y™enf .„j
" ^l ?* *" •«"'•j" <'^'^»»»t of performance of the oon-

righttoobUn^ ;r:p^;:Vh!:: '"""?'• ^''^--^ ^'- "-
'^

of Juatioe.
^^ Prooeedi, if thoM proceedt oame before • (Jourl

-iC:rCt^^i:r:rpj:^^^^^^^^^^^ -r^-^ ^ ^'•-^'-^•^-^

oppo«i„U claimed to be eollola.ol h-T ? ^''V""*""'"""'
""'^^ "'''"'' »»>• '

«!• of the land To IV.i^H ^.T"'' f"
'"•«• "»*" »''" Prooomia of the

' oppodUoo itJi7w.To^t^di„r '^
'""'"u

""^
•

•'"^' *~'«"^. »««">•« th* '

'

«UinS.rUtof7^Lv?l7h^^^^^
. that on the imS^Zl^^^^^^ And hefurther pleaded .pilally

fi>ri^4 18^L .nd^-T^if?'
•'"Ol**"'"** judgment -galnat NewmoJ

-..f7-;td'^.to"th?i^^^^^^^^
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•nd

Aylen.
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1^

Tho respondent uIho filed a geticlrul answer to thd'bpposition.

Thereupon, tlieso pleitfl lioing fylcd on the 22nd Mnroh, 1868, the respon^

'" dent on the sititte Hay contested the project of tlui< report qf distribution, fylcd on

the 24jL\t at February previous, in which the opposants hud been collocated foir

,,.tbiB proceeds of the pro)K;rty sold. In' support of that contestation, he set forth

' tthe same facts as arc contained in his previoiis special plea to the opposition of

the plaintiff), and by h'm conclusions ho prayed that the said report of distribu-

tion, in so far as it related to the opposants' claim, sboiOd be amended, and the

respondent collocated for the amount of his judgment, as ro;;istcred before, and

having preference over -tUo tippcllants. In support of these pleadings, the res-

pondent fyhd copies of liis judgments with certificates of rej^istration, and a copy

. of the notice by him given to the rcgi^trn' at the time of the registration of the

.
judgment in question, whereby it appt^ars, that he noticed the registrar to regis-

ter those jud<;ments against the lot of land^ part of i^hich was dold in the present

case., On the 2Dd of June, 1868, the fcspondent inscribed the case for hearing »

on the contestation fyled by him of the report, of distribution, and on the 30th

of November, 1868, Mr. Justice Lafontaioe rendered the following judg-

ment: » . I / V

" The Court^having heard tlWj^arties by their Respective odun^el on the con-

testation fyled by the plain tifif to the report of distribution in this cause, examin-

ed tlie proceedings and proof of record, and' having deliberated thereon;

considering that tb^ said opposants have failed to^llege and estabKsh tbeir

rights of bailUurs du fonds by them claimed in and by tbeir isai^ opposition, by

a BuflBcient title, duly cnrcgistercd according to law, it not appearing in the certi-

ficate of the registrar of the County of Ottawa in this cause fyled : maintains

the contestation by the said plaintiff of the report of distribution in^is cause

fyled, in so far as the same relates to the collocation of the claim of the said op-

posants ; and, in consequence, it is ordered that the Frothonotary of this Court

do prepare a new report of distribution of the monies levied by execution in this

cause, and therein collocate the plafntiff for the amount of the judgments ren-

dered id favor of the said plaintiff against the said defendant, as mentioned in

the -certificate of the r^istrar in this cause fyled, before aqd in preference to

the said opposants, with co^ts to the said plaintiff.

' Thisjudgment was inscribed for Beview, and was confirmed by the Court

-- tftting al^ Montreal. -•- -•:- -
...v.^--^- " _:;_.-- .i^-.-

.

Cakon, J., dissentiens ;-^Le sjujet du litige est la contestation faite par le

. demaindeur, d'un japport de distribution dan? lequel les appelants dtaient

~ colloquys comme oessionnaircs de John Egan pour la balance du prix de la vente

faite par Ic dit Egan, au nomme John Newman sous les oirconstances et en la

.

m'aniere expoE^e au factum del'IntimiS pa^es 1 et 2.

La vente sur laqucHe les appelants fondent leur droit est oonstat^e par deux

a^s qu'ils ont prodpits et prouv^ri, savoir l°.4#n sous seing priv^, fait et sign^

/' i Qaebeo par le dit John Newman et John Egab & Co., Oetobre 1851 (page 1

do Fae:tain del'Intim^) 2°. tJn autre acte'ouin8troment,appet^ par les parties

Bond, 8ign4 par le dit John Egan le 3 November 1851.

JJoute la difficult^ roala snr reffet qu'ontces.denxaetes. qui & tout ^vAnement.

ne Bont tons deux que des promeases de vente.
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th^aircs, que Ics intio.^, ontTn^"^^^^^^^^^
com.c crdanciers hypo-

„

.ppell, cole Tdetl /r«r^
devaient atra prefix „u,

de fbnne at de ^dfaut da preuve, aZ^nt Jn^Jlt vV:"*""
'''^"'"""

U(io» d'ua rapport de distributici^i^^Z^^^ ""' ""'^''

o« adniis. A I'enoontre da oas ^x4ie^^.^^J 7
wgard^s comma prouvtfs

la condition que le nr!, «.«„ •/ ' '
eoillditionnellemoat, o'est-d-dire &

propri^ti n^taitja::::^::,^rn«s;ris:tT^^^^^
qu'ils a^^iant pu dam.nder la dUtracdL la^T^l'^^^J

"^^^

domino—on la nullity de l.««Jc!o -* .-,
«fW^Propnete, mine super turn

justice la rascision d^ atti T ' "^ 'J"
"'"^'^' ^^'»*"* ?« «'«»»»d«r cn

i.?i''Si:r/i':iCd:r'''":T '•"'''°'' ''•^'"«' •'"•'""

»
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TlDomuetal.
and

Aylon.

BADdLKY, J. :—The Respondent oontcsts the collocation of the appcUuiit»

in the Report of Distribution of the prooccda of the sheriff's sale of the north

half of lot No. 26^ |n the 2ud ran{;e of Hull, which had been seized by the

sheriff as in the (^cfehdant's possession and sold by execution at Aylincr, at the

suit of the respondent, a'<;rcditor of defendant, by judgment registered against

the half lot. The appellantoy cessionaircs of the lute John Egan, claimed the

proceeds of the sale in his bclm}f as the" unpaid vendor of the property, and

were duly collocated therefor. The circunisttinces connected with the case are

in substance as follows : The lute John Egan by two pupcr writings sous seing

priv^, filed of record, severally dated the'i^lst of October, 1851, and the 3rd of

November folloyring, the former being a mc'morandUm of sale, to be followed by

a bond for a deed, and the other being the bond for a deed, mude a conditional

agreement or promise to sell to the defendant the said lot No, 26, for£1050,

the price stated in the writing, whereof £950 was represented by defendant's

notes, one payable at 3 months, and the others at 1 , '2, 3 and 4 years after date,

with interest, it being expicssly stipulated in the bond, that Egan, hia heirs and

atsighs shotdd execute to Newman, upon his requigitibn a/ter the payment of
the said notes, a sufficient deid of sale and conveyance of the said described

premises, free and dear of all charges and incumbrances; thereupon Newman
was let into the occupancy of the lot No. 26, one half whereof hasl>een sold by.

the sheriff'as above mentioned. These writings ha^ not been registered ander

tho''!R|isgistry Law. At the time of the sheriff*^ sale, Newman, the vendee, owed
* an unptaid balance of upwards of £700 with interest upon th^' price of his

^ conditjtonul purchase, for which the appellants by their ^(Ktsition d conserver

claimed to be preferably and primarily collocated upon the said proceeds, as

unpuni vcndors-of the dccrcted property. The respondent contested their op-

position by a demurrer and other pleadings upon which t^ey joined issue, and

he likewise fyled a written contestation to their collocati(^ upon which they also

took issue with him, and it is upon that contestation ttiat this contention has

arisen. It will, however, suffice to remark that the Court i^ not called upon to

investigate any but the real grounds of objection taken by the respondent^

which are, first, that the appellants are unregistered vendors, and, second, that the

right of the unpaid vendor \k limited to his recourse for the resolution of the

^Igreement of sule of the land^ and -is not convertible into a claim upon its pro-

ceeds under shcrijff's sale. The respondent's contestation was sustained by the

judgment of the Superior Court at Aylmer, which set aside the appellant's coUo-

.cation and ordered a new report of distribution to be made in his favor, a^ bemg
the registered jujj^mentmortg.^^ of the adjudged half lot, upon the ground that

tke appellant9^d/ai2e<2 to establish their claims by sufficient title dvly register-

ed. The judgment was subsequently confirmed at Montreal by the Court of Re-

view as being in all points ittihont errof. The appellants haVe brought those

judgments by appeal before this Court, and the conflict submitted is, whether Uie

unr^istcred unpaid Renders, under {be circumstances or this case, could -prime

the registered mortgage of the deoreted but unpaid for property sold in the

possession of the dfefepdanrj^and; therefore, the flfat anfl priHoipalJagairj is to

Mf^'
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of the partie. to those wS^ rrfot tw ^^^^^^^^ *"" '"*«»'-
them, which explicitly declare that „„ . ^ " ""* """*'""'*» °«°t«i°e4 in

to Newman until aj 'he Lttcr hJ ^ TV"" ''"' '*'* *«"'«* ?»« ^«>'» %««
^ price, when „lo„e .li f ^^^^^^^^^ 'l'^

P"^"^"^ «f the «tipaI„L

• %aa in Newman's favor^ It L"IST ' '"' "'"''"'' *" """^^ ''^

The atipniated condition for the iZfmenfof Tk
P.T'^'^''* P"" f™" Egan".

^ition Btrictly precedent of thfi p
"

e ^o his „ot l".

.^'"""'*" "" *"" '«"'•

precedent condition had been fun/!!. rlT" '"*'' '"»«'«"' »«d until that

tested ofhU property 3nXb/rr':r^^ ^'' ^*^''""»' *^Sa« was not di.

.nd which, .;. ^Jero'^r^':^^:ii^^^^^ f"^ '" '•'"• •'-'-»«'^.

•i'e". unt-l Newman, by accomShbeM Z. r
'" ')"

i PP'""" " ^" «««•«"
Tested with the property3 f.*^'**"'''*'"" "^^Pfj^""''*. could claim to be

^ man had possessio^CVL trUe ^^^^^^^^^
^''''"'"'«^- ^^ » -<» »»••» N,w

withoon.ey.noe. norofit«rrnir "I ."*"''' P^**"^
leut of property At b^l^ "^ o.ro«mstanees ai these, is it the equiv-
•viotion atZ JeasuL^ he u^rrr ""^ P"^"''"'' •««> •'«»>^«'"^

beeu completed' But7wrernt r«^rl*^^^
t^*., and the ..gunient Cd rrn i^f^ .*;

"" ''"^•" ^^^^^^^
promeue de vJe vau vT^ X:!{Z7^''"t ^' ''' '^^ "e^al maxim,
•nd Pothier. Ven.e No 4?^ ToJl- 1. ^ "^ *''* """"'""»» " »ot correct

m, 130. "dothe^^u mi^"^^^^^^^
T^plong, Vente,Nt'

»imo«linhold.thatfe«311 J ^''f'^'*"*'''*^^^^ OW ^

«i- thisc... ^iJr^'r: .t'^r^^^^^^ ^«« o.«^,
J«*»to, «,««, and he adds that d difau^T

"'^
T*"""'***'" '«^'«' "^-Wto

iouIdneithirhaTcelaimedhistitlennr? J"
"on-paying vendee Newman

by Bgan. for refusinglZ^^."JUtS, v "^ '"'^^ *'"'""• *>^«'--"t
hi-own obligationofpaymeTlVfAl'?^

this article is textually ^^tllT^ZTc^.'^'^'''''^ ' "^'^^ »-*
mentation of that Code, such as^T^i^r^ ^"' "i?

" ""^J*"' **» ^'^ ««>•»-

refuse it the effect of investing thjSlltw;'''' ^T^""'
"°'*"*''^' '•»<>

article at the utmost is only . ^ne^IJernllt I
""'^'^ ^'^P"'^* ^^'' ^^ '

and possesion cdmbined, bJt afa 'Si oftwlu f"^ ''* ^"^ "^""^
annul the covenants and condiLa

"
tinnl

»' T,"^ "' *•••* '^'^'' '' «'>'J<» »ot

«eexcepUon,to the maxfm . dTi^^^^^^^^^
^^^

wch as it is stipulated acoordLnV^M/
*' '*''^"'« *•»* conditional sab

with the «tringeLy^;rh«7^ ^t"^""""^
''*'' ^"««'' " «»»«>"^'?

PO-ession. his own covenant dei ht^tl^
"""* "'•«''* ^•'^ P«™«i^e -"

had been paid. It mustH"^ tluhZ^^^^
«c*«e&, constituents requirtS^rrilnntt*^'!^r

Tfcm^etaL
And

Aylon.

- -._^_ii~ij' — - '; -AiiJ i :_;._._: i;_.:_j j^ - - • iB; L i:j^j_ ^^.,-.
^

w

i
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9SionUMi«t
And

1— t-

•• '^proprUtS e'eit tranifirer m posiestion dan$ Vtntention de noiu m/aire avoir

" la propriiti," and is alro expressed in different terms in the 1492 Art. " Cett

" la trantaction dc la chote vendue en lajouitsance et pouession de Vacheteur,*'

irhiUt on the other hand posRession.ieven thoui^h actudle, is the mere oooupaney

of the immeuble vendu, the simply Urmitted use of the land. These terms are

not teohnioally equivalent of each ^ther, because th^re may be possession with-

out tradition, whereas tradition implies possession. Moreover it is a recognised

^
principle of law, que le vmdeur n'M pas ohligi de /aire la tradition ou d&i-

Vrance.lortqueVacheteurn'a patpayi le prix enentier ouautrfttient »ati»/aitle

hendeur. There was no tradition- iiere, and therefore the teohnioal vente of the

' article does not apply. If it were| a sale at all, it was only by the ooyenants of

the parties themselves a conditional sale which could not divest the vendor of-

Kis property, until the expecting purchaser had paid forat.' Until that event, the

..: property in the lot remainedf undivested from iti owner E^ny'wfaoc^ right of

. property, moreover, was not subjected to' the requiremepts ^he Begistry hvir,

as it existed previous to the promulgation of the 0.0. in ldlS6, as by that law

the unpaid vendor was not bound' to register his right of property/' The confo-

sion is constantly croppingi up from misapprehension of th^ extent and effects of*

the Registry ][iaw,; it did not affect property, but it protected njlbrtgago rights, and

. the effect of the previous uneqj}ified law is fully explained i^ the OQo^idered n-,,

marks of the late Chief Justice Lafontaine and of Mr.'Justice Caron, in the case

decided id this Court, of Patenaude and Lerig^, 7 L. C. Rep. Thedatc» of these

writings in 1851, And the date of the respondent's judgment in 1862, being both

without the jurisdiction of the codified Registry Law of 1866, did f^bjectll^

rights of the contestant pdrties to the law of the,prcvious time, whereby the un\

paid vendor's privilege, even in the case of an actual sale, follows the property^

beyond the vendee, and against the purchasers from him ; the unpitid vendor's

right being held to be actual property in the land sold, independent of the righto

of ^bailleur de foods, why ? Because the droit depropriiti of the unpaid vendor

involved the power to revoke and resiliate the s^le and to revendicat^. intoIds

possession, the property itself, which was cons^ered never to have been legally

divested from him, by the effect of the vendeeVnon-payment of it. . The right of

the unpaid vendor was a pre-eiuiheni right of prbperty, under that law, and was

tho foundation of his power to,r<rren(lioa,to t^e property sold by him,-.by'his exer-

cise of his revocatory right, ^renier in l^'is 2nd vol. Traitd des Hjrpothdques,

p. 211, speaking of the Fronoh Regime H^poth^caite and Registry system, says'

that the unpaid vendor whefe prescrjptiqQ is not sefc'up^against himy- '! peut tftyr

"jours r^lamer au d^faut dc payemeiit^u prix, la resolution defa vent) etl'envoi

" en possession de I'objet vendu, mSm4 quaiird il aurait n^glig^ de purendre les

** mesuries que la loi lui indiquait po^ la oonvcrfiation 3u privilege 6\ du paye-

" ment, et qu'il avait le droit de re^lution de la vente et de U revendioation.<^e

"I'immeuble on seulement ' contre/racqu^reur qtii le poss^iderait, mais enoor

" oontre lestiers d^tenteurs ? " Hc^'says the principle was adopted from the Boman*

law, which held that the puroh^r was not considered to be the owner of the

property sold except After payment <^ the pVicQ'; sjad, after referring to the Insti- *

totes of Jastinian^and to^IKtmat, who says :
** 1» vente i^nferm^ la condition qa<i.

=^ A
mr-.

-*v*

L
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rightofreaolutioaonhosal a^dof hercv!?""""""''-"'*^^^^ ^•»»t the
-ustained b, „„„ero^3 «rr.L.;to:

^T;;^^^^^^^^^^ '''""i°
'"—Wo haa boon

from thcmo^./. of one which he JZ

1

1 u
°
T*^"'

*"•* 8'^«- «''«"''«
for «, registration ia concerned " A.!!

,

•'"''" "''» «0"t«ntion in so

-q«. I«i assure la ^buse rdsoIutoir<'^; l', "xlTl'^'f
"^ "'«' '« «^'«'» '^'

the contract, "leqnel n'a pas besoin d'inLZ, ^ "^ ''^ ''"' '''"°' «'?««««<» ia
of enregistration cannot th^refotaffleTZ^^^^^^ The want
^^^^Kdroitdtproprim in the l!!?

'""'^'''^''j^ *''« »"P»'d vendor's proprie-

.;
*oo„ra..| "orgfve^theltSdt^^^^^
preferablcTlght over the unpaid int^trSf7' ^''^ """P-'^^-S -ndee .

'•ir"^'** vendor. Again, the vendd^s rillr™™ *''' ''"8'""' »»"«'•
.o.8hed because the agreement of a^e"^"^tl ^''^j^; '•"o^«bated or dinl^
pr.ce oqly remained due. In thistlTftl f'

"" ^^"^ " •"»'»»«« of the
^- .t the suit of the o^ors f tht'vefdJsT"™:'"*' ^^^"''^ ^'^ --«"

,
P»'jr"'^or.befor«thesheriresak

would Lh. °"^^
"^"""" '"^ *« *•" «•>-

cfc A,,^,V. to enforce his rc«>Iur;rh^>aLTI^---er upon the proceeds of tJdtr^r^i^,^^^ble so decreted, becau^ fe ,,^6^, o^rj^i 1 ^™P'''^"*''*»^« "^ 'ho i-'-eu-

of the Code d. Procr„^:,TJet^f ^fr** •"''?« ^^^^

opposition ,„,• ap^ ,,;,Ir^^^rS^' S^r""'*>" «*•'» -«»o^"

-llocationofthefVaitdrSXby
:^

fraisdejusticedoiventfitrecol
oquJsTuS '' *''«' P^^We-. " Aprdsle.

*' droit r&l dans I'immeuble2! !.
•

" ""'^' '^^ 1°' "aient Llqu^
"position afin d'.nniller!a6„ d" i 1? "^T^'^'P^"^"''***'-?- P» ol'
;; ieuroppositionsurIesd;ntrs;

tt^^^^^^^^^^
--^--' AdI

lis pouvaient fitro tonus et „..:
„;"*"' *""« noanmoins des crtfances auxauell«.

Upon the whnlA !.» . I
' article qm pr^odde '*

r' ""P-M ™do,; did J.al« S.'n: tr'"*" " "•-''P^r./J
•«»!»f HeKcgi.lr,U. i.Slf*^' *'"'° "«"l«tioo MdenhVpro* '

""dM luid „„ p„ I . „jiSl '!?,,'' *?« " l^' »"Hd rador, thi

TlioiBastti
and

Aylen.

f* '' .' I

; J!

-\ I

>'*>-wiMh(,l.a.dp.ea;o;andum. ;?agreement of the thirty-fl„^d.y ofoZ
CIJS

"̂iTTT^"
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O'nalloru

Bwett.

'.r

V-

bor, one thousand eight hundred and fifty-one, and the raid bond for a deed of

the third day of November following, conntituted only a conditionql promise

of sale by the aoid John Egun therein nuinod to the said defendant. I

" Connidering that by theoovenanta of the 8aid"cohditi6nal agreement, the said

defendant acquired, no property in the lot of land, th« subject of ^he iiaid jigreo-

inent, and the said John Egan in law could npt be and was not diVbsted of hi«

rights of property in the stfid lot unti) after the accomplishment of the said con-

dition by the said dofendaot. \

" Considering ^hi|t the said defeaaant lAiCh not aocomplished.thejaid conditicn

covenanted in the mid agreefaient, to wit, the {Mymc'nt by him of the pjrioe of

the said lot, sfnd hath not therefor^ acquired any property thdrein.

*' Considering that untif the piayment by the said defendant of the wud promts-' ,

sory notes payable by him, andi. remaining unpaid, the right of the laid John

jBgan was a continuing right of undivested property in him, which did not

require to be prote<;ted by registration under Ihe provisions of the I^gistry Law,

and therefore that the said paper writings above mentioned, constituting the said

conditional agreement, were not subjected fo such registration. ^

" Considering th^, for the' reasons above set forth,,the said John Bgan was not

divested of his right of property in the ^aid lot'of land, and was at the time of the

said adjudication IheVeof sole proprietor of the same, and that his claim for the
.

balance remaining due to him is well founded in law.

" Considering tf^at the said appelhints, opposants below, are the representatives,

cessionnaim, of t^e said late John Egan, and in the exercise of his proprietary

right, ^<rffrfcj)ropW<f<, in and upon the said proceeds,"have In law the right

-without registration l^hereof, or ofjthe said paper writing, to bo-«ollobated and

,paid out of the said proceeds, according to their'sufficiency, the balance remaining

due And unpaid'by the defendant of the «aid' price, in preference to the said

respondent, the said registertdi creditor of the defendant."

Judgments of Superior^ourt and in Iteview reversed.
.

iZo^. J.J. C. il66o«4 ^.(7., for appellants;
'

Perfc'ns <& iSamsay, for respondent. .' ,
3"

(8.B.)

[Reporter's Note.—In the dAcuuion of the case it would seem that the fi^lowing debtoiaiit

were JiQt noticed, either by the Ooansel or the Goart ;—Dionne ts. Soijcjr k Soaoy, oppt,

t\i. b- Law Refk, p. 3. ; Shaw tb. Lefargy,and Wilson and Atkinsoo, oppts., do p. 5; Lemtf*

surier et al. TB. McCaw, and Uolan, oppt, 2 L. 0. Jurist, p. 219.]

•/ COURT OF REVIEW, 1872.

MONTREAL,, 26th JUNB, 1872.

' Coram Mackay, J., ToRBANCE, J., Beaudrt, J.
.

Nq,490.

\ O'jBalloran^., Sweet,

Hku>:—That the Co'nrt of Review wUI In Interftr^ with the Jadtmeat eomplaliied of whefe tt*

only qaeetlon Involred is one of ooet*. •

,

' Maokat, J.^/tbis is u review of a judgment rendered in the Superior

Court for the distriflt „nf Bedford, which diflmiflaedjbftj>l»intiff'i antiffliJllB*-

W- . -:
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SaPBRIOR COURT, 187^

/

811

^. Doh^fy, for plaintif. '

,

'^"'^S'"''"* »'' Suporior^purt conflrmod.

Cbr«cff ,fe AicW/for defendant.

7»-

Si;PERIOR COURT, 1872.

MONTRBAL, aon, SEPyEMBBB, 1872.

,
Oo>Xtm aOBBANOt, J.

No. 543.

^' P<*m F.tu. p,^„^ Petitioner >o. c.rr/««.r.- • .nd iTAe'lfo
* \ \Montreal, Prosooutora Jk T P Q s J .

^"V^'^^al of

The applioant was oonvioted on tho 6th Nov IRTi ^f *i. » \wd. for ioney oontmry to the munliparbHai If M V'^?^^^^
P'"^'"<^

r '--t*^ under thef.uthorily S7XJ^Z^Iy^^I ^'
''^'A '

PVM power to iofliotlne or imnri«l„L ! u ? J'"** *" ^®'*- 1^' ''»'wh\
demned to paT'«20 .„^ I »

*»P"«>ninent or both. The defendant waa eon.
^

of 1867, 30 Viet, ea^ 3T92 ^^T'V^ ~'"'"'' ''^ *''« ^•^•- Aet

•Iternativi The oaiii hlT.l^?^ J S*^^ ^"* "''«°'"* h*'* lx»n in the

16 L. 0. Jar. 334 '" '"^^ *9^'' «»«'''»«•»
»» ^r. Jaatiee Drua.a.oK

ZJ.?«.
WM heard in support of the oonviotion.

^--^-aaqaaahe^ ^ . > ;

Offin. penalty orl^pZ^fi„^/^^^^^^^^^^
on,, conferring the "^.^

-i^Jr::^,it:;Sl^ --^---.Pl-ined of I, !,,««.,, ^.^
well M to be'iFS^nrff^ i^rfr^'^u^^^'^"^
•nd doth grant SotZ^LSTh t'\ "r"*

"*"'*"' ''^ P'«^«^«'.
«Ud judg.^«tVflieIh nC JSn':"!'^**'''^^^^^^^ the'

ir Zlwfon, for proseontorsi , . ^ ^ _„ _

.

*tlteporter'»npte; Vide liadMha
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COURT OP QUEENS 3EN0II, 1872.

.MONTREAL, 2l8T JUNB, ISM.

Coram DuvAL, 6. J., Gabon, J., Drummond, J., Badolbt, J., Monk, J^^ ^

KELLY

No. 74.

(D^endanl in Court below),

Am
Appul^mt ;<^

;»: '

HAMILTON

(Plaintiff in Court Mow),

r RUPONDIMT.

Bbld :—That • regtotered nprigagM of • tarne, who is tlw bolder of th* Mitlfleate of owncnbtp,
cart nvendlcmte the barge In the band* of tm mljutlieatairt thermfbf Judicial aale, under
a Judgment agalnit the mortgagon, even-when luoh mortgagombaTe at all t{ai^ priof to -

the dellreiT to the tuljudieataire been in the actual poMCMion of rat^urgie.. \
*

i

This was 'in appeal from ft judgment rendered by the Superior Court at

Montreal, sij^ting as a bourt of Revi6w, on tl^e 30th day of January; 1871
(Jiistfoea Bjpcthelot, Maokay and Beaudry), reversing ajudgmqnt rendered in the

Superior donrt at Montreal by the Hon. Mr. Justice Mondelet, on the 31st of

October, 1870.

The question raised by the appeal was as to the legal effect ofa fonMd judicial

sale of a barge, j'whkI the mortgagee of such barge. i «

The plaintiff, by his action, cluimed to revendioote a barge called th(i " Maple
Leaf," from the defendant, on the ground that he (the plaintiff) was th« duly

roistered mortgagee thereof at the Custom House, and holder of the certificate

ofr^stry. '

^
The^bargewas mortgaged to the plaintiff by deed, executed 17t1i June, 18S9,

before Lighthall, N.P., by Adolphus Lcroux, a^ias Kousseau, and Joseph

Lerottz, alias Bousseau^ and the deed was registered in die Custom bouae-here
on the 2nd July, 1869.

•
.

The defendant pleaded as follows : "The Skid defendant for plea to th«>de61a-

ration and aetion of tUe said jrfaintiff saith that, notwithstanding the execution

of ^he deed of the 17th June, in the said declaration mentioned, Adolpihus

LerottZ, a^tosBousseau, and Joseph Lerouz, alia$ RouHsean, therein mentioned,

continued to be openly and publicly possessed of the sloop or vessel called tho

"Maple Leaf," therein mentioned, nninte|:rupt6diy, until the same oame into the

possession of the said defendant, as hereinafter mQntioned) and that the said

plaintiff never had the possession of the said sloop or vessel.
'

•

"That, uqder and by virtue of a writ of exeisution, issued otit of the Cironit

Court, sitting^ii^andfor the Monti^l Circuit, on the ^th day of January last

(1870), and addressed to Mddard,]5.iMer6ieF, one of the bailiffii of this Honor-
able Court, in a certain suit or action bearing the number 7221, amongst the

records of the said Court, wherein one Oq^sime BrUnet was plaintiff, and the

•aid Adolphus Lerouz, aiiat Roossoau, and Joseph Lerouz, alia$ Bousseaa

(therein styled Adolphus Bouaaeau and Jnmph Rousseau), were Jafiddftnti^ tta

::i^_„
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wl^f k7. ; "?
-'""'•' ^ *•'• "'** '*«f«'«>"» John Kdly, „ ho I«t «d

.Dirht if ^ '*"^'"'*'''"' "^ "'•* ''"•"«—" ^h' 'ho>« will more {2

-lo^tD^ll*^"^^ immediatdj took po«e«ion of the «ld

wZllitT' •°i»''«"''f ~"«««ed in po«e«ion until the «n.e wu illegally

oe^ recordedm^ Ouatom Houae, at Montreal, on the 27th January lart

^oTS"12 :
1'^

P*'*

'*^'"^ •>'"- ""^ P«>P"«to' of the afo««ud .loop

called .Itjwnt'^^^^ '""^ " P"*" '>^-^ -«•« '*-•'
in ^irL .nl „?^i «„^

Adolphua," referred to in aaid dcelaration, far ezo

' wio^unnl^rvTnr /'"' "'"^P '' '""' ""' "•«»" »»>« '*"""»»t«««'^wjwy unnecessary, and purely vexatious. 7/

teJi"Av*
".**

l*^™**"*
'""^ "••"> 'l"* •" "d e'e-y the dle«tionaj4i

M th* Moe are hereinbefore expitwaly admitted to be true) are false uitrL.Ij

Of ft. f.«. ... fcrtk i„ .i,.^^««,. pi.i.ur. ..u,™, g„..^^;^admissions (pape/j9 of Record)--
/ i

IK)MCB«ol1^^1trZrjl^^^ '**'''••"* thereof continued in
^

poeacMioa until thesyuo w^ s^.,^ i, th,> flansa; that the defeudantwn^-
./

•'(

. / •' tr- :; I,-,;,

'
, . "-f .

1

1

II

f'fi
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1

1

^Jjr Mid copy of procfa verbal to be ngintored in the Oiutom IIou^o, at Montrotl,
luCuton, 00 tho 27th daj of January last; and that the aixtj-four aiitj-fourlh porta of

and in the atoomor called and known aa tho * Adolphua,' referrod to in aaid

declaration, far oxoood in valuo the aum ofaiztecn hundred dollara ourronojand
interest in tho aaid dcoluration referred to." Montreal, 3rd June, 1870.

The following wu tho judgment rendered bj the Court below in the Am
inatanee

:

" La Gonr aprds avoir entendu lea partlea, par teun avooata an ni<$rit» de ootto

caoae, examine la proc4klure, pidoes produitoa, et aroir ddiibtfi^ : Considdrant quo
par la Tente qui en a 4t6 faite, par main dejuatioe, la vingt-cinq Janvier dernier,

lo ddfeodeur en oette cause a aoquia U propridttf du vaiaaaau " Maple Loaf" donk

'

^
il eat question en eette d|ito eauie :

Oonsiddrant que le domandeur en oette cause n'a pu aoqudrir subaiquemment
•aoan droit de propri^t^i do privilege ou hjpothdque aur ie dit vaiaaeaa au pcA-

.
judioe da dit dtffendeur et de sea droits aoquia

;

Consid^rant en eonflfquenee, que la aaiaio revendication pratique on oetto dito

eaose, par le demandeuri, ft ill^le, la Cour la oaaaoet met au ndant, etddbouto
•veo ddpens, I'aotion du demandeur, diatraction deaquela d^pena est aooordde A
Messieurs Bethune & Bethune, prooiireurs du ddfendeur sur leur motion 4 oek
effet fuite et produite oe jour."

' The following was the judgment of the Court of Review ; .

*[ La Cour Supdrieure sidgeant comme Cour de Revision, ayant entendu let

parties par leurs <fvocals, sur 1^ jugement rendu dans la Cour Supdrieure du
District de Montreal, le trcnte^it-unidme jour^d'ootobro mil huit cent soixante-

et^iz, ayant examind le dossier et la procedure en oette oauae et mQrement

Considirant qu•i^y a erreur dans lo dit jugemont ill trente-et-unidmo jour •

d'ootobre mil huit cent soixante-et-dix, a rovisi lo dit jugemont et I'a renveisd,
<k procddant irendre le jugement qui aurait dilfitre rendu en oette oause

:

Considdrant que If rovendicstion pr^tiqu^ in oelte oause par lo demandear,
e8t%ale«. •

\

'

i
- 'V' X

Consid^rant que li veotodu vaisseau enregiatrd " Mikple Leaf " dont il est
question en oette cause, au dtffendeur le vingtHsinq Janvier mil huit cent soixante-
eMix, n'a paa pu avoir pour effet de ddtruire le droit qu'avait le demandeur sur
on dans lo dit vaisseau en vertu de Tacto de vento (sale by way of mortgage) du
dix-sept juin mil huit cent soizante-et-neuf par A. et J. Leroux, au demandear,
le dit aote enregistrd 4 la Douane et cndossfi sur 1^ o«rtifitia\de propridt^ du dit
vaisseau (tel qn'a\\4ga& dans la dMaration du demandear^ k deux juillet mil
finit cent-soixante-neuf, c'e8t4-dire longtemps avank le v|ngt-oinq Janvier -ml
huit cent soixante-etrdix, date' de la ^ente sur laquelle^ fonde le ddfendear.

, Oonsiddrant que le titn invoqu^ par le ddfendenr i I'enoontra de I'aotion^

: „
domande du demandeur n'a eu pour effet que de lui transporter les droitr det
dits Adolphua Leroux alia$ Rousseau et Joseph Leronz alia$ Bonaseaa oomtne
4 la date vingtKiinq Janvier mil huit cent soixanto^t-dix. et no pent prdjudioiei

aux droits da demandeor, sur le dit va^aa " Maple Leaf."

-/
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"•nacur, I* poawiaion et jouiminM du auwlit voJMeau " M.dI. r—f •• J
-Tt'crrr;^ r™;t- -'-'--^ -• "h "^'wl',

"

»r Ui. .lung, ,»„ .djuJgrf... A«l ArUol. 1199 ptorti rt.. .ZTit

,;— o,//ypo<A<co*uMM upon the ship," iv^r^ - -^ * w*^ .

r^:jpln«r r "''"•' ^>P^^^ proper.^ i« the barge c^..^^'

judwi.1 Bde. in the «/i«crio» o/ Ay;«,rAe« and other tighu m ineuZ •
^

Ifi the Utle oCPrivU^ >h^ ff,p,>L .f >h, g»il CuJu thui „f„,ea u^ U

•iif
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will bt MM, OB NfliranM to Art. 1M4; UmI " Um ^farfoti whioh wrrj tpriwtlf^
" upon moumble properlj, an («niUKiit otMy).-r4—The oUimi of oraditon
" who h«T« • riKht offledge or of r«4«o!lon." And, bj Article 200 1 (under tll^
nnie titio) " oraditon having a iri)(ht ofpledge or of rvtontion rank aooi.rding lo
" tli« natarQ of their pUttgii or claim." And by Article 2081, uiider the aame
title, lib doolarod that •• Privilej;oa and lljrpolheoa become aU'iiel.—«UjW
BhttifimiU," ^^
Ha iar iMbe effect of a forced Jodi^ial aale of moveable property oarrie* andar

00? •yatem that, under Article 1490 of our Ci»il Code, it ia deelarod tr4t if •
thing lo,t or ttolm " be aold under the authority of lawt< Mnnot 6e nelailnmL"
And, by Artiolo 008 and 609 of the(>)de of Civil Procedure, partiea who have
ciiber luaa«d, lent, pledged, lo*tt, or had itolcn from them, any moveable property,
eannot refendioate it if it hna been judicially aold.

'
\

It ia alao to b« borne in mind that not only did tb« appellant aoquire tbebargo
in quoation at • forced judicial roIa, but that the Urge, although mortgaged to
the roapondent, had alwuya remained in the poaaeuion of the Lorouxa, upoo
whom it waa aeiied and aold; that th« price of aale in duly paid by appelUnft;
tbata copy of the procin verbal of aale waa duly recorded in the Cuatom Ilouaa
on the 27th oHlanuary, 1870 j and that when the uiime revemiication imued
(28th March, 1870) the appellant had boon aince the date laat mentioned tbe
duly rq^iatercd owner of tbe barge, and bad been f^ tbe actual poaaeaaioa

thereof ainoo tlio 26th January, 1870.

On the whole, (ho appellant oonfldontly claima at tbe banda of thia Ooart o
revoraal of tbe judgment of the Court of llovicw, and a\oonflrmatioD of tbal
originally rendered by (be Hon. Mr. Juatioo Mondelet.

Dorian, Q. C.\ for respondent :—The respondent

lit'' That there ia no proof in the record (hat any of th«
by law to effect a judioial aale of the said vesael Maple Leaf
that as by hia answers to appellant'a plea he baa distinctly i

waa inommbent on the appellaat to ahow that aaid formaliti(

plied with.

2nd. that even if it had been proved that a regular judiciatl aale had takeo
place of the said vessel, such sale could not prevail against the anterior dulj
registered titio of the rospondont, and'oould in no wise affect hia nights, beoadlt
the appsJlBDtOQald not have his protended sale registorod and eildoraed on tM^
certificate of ownership as required by Artiolee2366 and 2368 of ibe Civil Oodo
to effect a valid transfer affooting the rights of third parties. Thit in fact tho
law regulating the transfer of inland or oolonial registered vessels

and could not be complied with in this instance, and that the titll|

pondent was therefore unimpaired by the pretended sate'to the ap]

The respondent relies on Articlea 2359, 2360, 2361, 2366, 236'

2371 and 2372; alao Artifsles iVona 2374 to 2382 of the Civil C<

Canada, and the Statates therein mentioned.

These Statutes and the Code have introduced hero the Sngliah ruleo^iMHfioglisIf

forms with respect to tbe transfer of registered vessels, no doubt, to give to tho
registered owows ofaach veaaela tbe aamo ieooritiea aa are afforded by tho
English Statutea.

ipeoiittVilly aubmitt:

irmalitiea required

rere obaerved, nod

isod that isauo it

had been oooIt

la not been

of the r«»>

llant.

[3868,2369,

ie of Loww
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wvKf: vw guKKWH BENOir, 18T2. Bsi

h «-w^ known thM in Rn«I«„d^,n„«„ ^,u» ,f , ^^^ ,„ ^l

" iS. .w„f?r' fh'
' 'U """•;' '^'•"P- • <'"""«'-o"or'. 0,«rt. hundred, of

« ...w„^fr„,„th«re.idoncaof |„t«r«,M p.rU-, without .nj noti^ of .aoh

: ntrf ;r :rn^ dtrrr :;
^'" ""'^^'"; *•""- -^ -^

«o.rnt '^"''''.;""'l ^'^: '^•"»'«" "^ ">»" »o •'• i^o^ who. oonlllg |„ th«•ppjnt .c.our,t,«i offered bjr tbo l.w, .hould lnT«.t thair ftind. in .«ch .^u-

It will bo oontondcd that the Code protidci for tho ..I.* bj the .herllT of nwi.-

T^r:; '"' :'"
'r

;'" ""••^"""" ^'^ ^'^'^^^"^ -^ h^pothocrreSLi

^Z^lll'r^ ;•»!: "r'
";'"'"" '"•*'''"« ~« prevent .judgment creditorfrom *, ling . „«K,I l^long „g tol.i,dcbtor. Then, I. „o doubt th.t . judgment.editor can «|| a ,^l belonging to hi. debtor „ |„,g .. the debtor h", nod.«po.cd of lu, .nterct in .noh ,««,el either by .H-IIIng it or bj giving . lienZ^iiu h. doc. when be •ell. it by w.j of mortg-io ; Jd .l«. if^^ortg^gTwr. tor..l.«, hi. mortgage he mu.t h.,e the ve«el «ld, and there mu.tLCe plVf.Ion for the di.tribution of thp pr,«ecd.. 1.1. for .ueh. cm. th.t the oTh..md« prov..o„ for the ,„le of vonacl. by .herir. «le. .„d for the di.tribu7„„ of

2^ll a
"-«»«««. f-

'J"
'--« 'hH the mortgage when duly regiHer

of b^So';';! "•""*'"T;'r*^.P^^^^^^ W«.-t9f theaLnt

In the ca^of Diekenwn .od KItolli,, Lorl Campbell .aid: " By virtue of

tSirratt;:^^" "^^^ '-^ - '*" -^-^^^

J^^::ZZ^f''^''' of the mortgage, be «.ld witbo«i

Maude and Pdlock//i«. _o/ Jf^rrAan* m,)^„j,, p. 38. -
The rule la.d down by Mr. Juatioe Mondolet, that the m|« bj .heriff of.

but to fylo h,. el..m on the proceed, of.ho «le, muat be applicable to both BritWi•nd Colonial registered r^)», for the law reapecting th; .„lo of v«J. i, th^"^--meinevcryreapcct. -nd the Court, could not'in applying the ^J^wir^Ionee^ .. regard. Canadian registered ve«el. aJltber a.r^^C^«g^.t«^ ve-ek It wpuld therefon, follow that the mortgageTof . Br"u.k.gmtered ve«,I might be'expo«d to bear .t any momentZZ l"^^ .
Jfco«and. of pound, ha. been «ld in 0«.ada for . trumpery daii^ . &t

m^L^l .^^^^ ^^ "• '«*«i-io«< give" • «orr«* ,iew o(tho law, bj*«l.ainti,n „g ho action of tb. «.pondent, who -oonfidently f^ tj'^
Jajggg'ttJTjnJM flnn firmfd by tbi. Houurable Court.

^^
*
^

iMtr

-^
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Monk, J., diuentUnt .-—(After stating faota)—This is a cam of very oonsid-
erable importance, and I and my learned brother on my right have felt it to be
our duty to diftnent from the judgment whioh^the Court is about to pronounce. I
must presume, it. order to mako the judgment appealed from consistent with the,
rules of law applicable to such a ousa as the present, that the nQnorablo Judges
in Review must have gone on the principle that the sale wan one tupef non
domino et non posaidente. It is true that the Merchant Shipping ^.ct declares
that the mortgagee is decnjed, under the circumstances, to bo the owner, but in so
for only as may be necessary for rendering his mortgage available, by sale or
othcrwi^, for the payment of the money secured by the mortgage. In a cer-
tain and modified sense, therefore, the respondent may be regarded as having been
the Owner of the barge in question here. It is, however, indubitable, that the
Leroux9 ne|er ceased to be the posseswrs of the bai^e, openly and publicly.
Se far as the public, therefore, was coucerned, their possession was to all appear-
ance Khat of absolute proprietors. But, whether their possession can be
ohafacterised asHiat of absolute owners or not, it is quite certain that they had
as mi»<sh as the respondent had, a modified ownership at least in the barge. And
it is impossible to say ^hat Ihcy did not possess the bai^e animo domini. Now
It Wnetsufficient in law thaf the party on whom the property is sold was not the
ow/ier, or not the pos^ssor, iut, to render the sale on him a nullity he must be
both nonduminus et ^onpoiuidena. The Lerouxs being admittedly, if not pro-
prietors, in the actual and open possession of the barge, at the .time of its sale,
it cannot be said that they were neither owners nor possessors, a^d consequently
the rule of law invoked fann^t hfi lif^dc to apply. Then it has been said that
the provisions of the Merchanls Shipping Act ar«f8U<!ih as to exempt a registered
vessel from the ordinary effect of a juiicial sale. For my part, after an attentive
examination of the Act and of our own Code, I cannot see that any exemption
exists sueh as is here claimed in favor of a registered vessel. Whatever the effect

. Qf a sheriff's sale may b»in Upper Canada or in England, the general rule hero
is to give fuH effect tqsikch sales. I take up anii adopt the logical statement^
of our laws as qet fgrth in the appellant's factum, and to the rule as there laid

^^^own I can find no etoeptjon in ftfvor of'shipping ; but, on the contrary, I find the
Merchants Shipping Ac| telcarly included in and contemplated by our own Code.
On the whole I mustdbnfess that I oahnpt understand how a different opinion
can be entertained than was expressed by the iHonorablc Judge who rendered
the original judgment which was afterwards reversed by tlie Court of Review.
Bbujimond, J.,—also dwentietu: I fully concur in aU that has been said

by iny brother Monk, and I oimtiot understand' how merchant shipping can be
considered exempt from the opeciation of our Court.

Badglbt, J. r—The copartnerfifcip firm ofA. & J. Lcronx, forwarders, at' Wil-
liamstown in Ontario, composed of Adolphus and Joseph Leroux, being tha
r^stered owners of thesteiMner Adolphus and the sloop Maple Leaf, on the 17th
Jun*, 1869,cxeouted in favor of the respondent, before Lighthall, N.P., atMon-
irfial, a djped of sale and transfer of the above named vessels for the security of

»

^°*^°^*^^^^ -^*'"** **'*^ ^*^ received from him. The deed wia duly recoided
It the Cutom UOUW MMontreal, ahd on the Znd ofJuly following fm endorsed^
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on theoortiaoato ofregistry of the veasel n« «quired by law. ^ Subsequently one
Qn&nne Brunei obtained judgment in the Circuit Court here against the firm
and unde^ his writ of execution thereon, dated the 7th January, 1870, address^ tb
the Baihff Meroier, seico^ and took in execution the bloop Maple Leaf, and on
ZBth of that month, by virtue of the execution, sold and adjudged the vessel tp the
•ppellant for $60, which the latter paid over tp thl^iliff, and thereupon too^ po»-
oession of the vessel, and^ Pn the following 27th caused the prods verbdllftho
adjudication to him to be duly recorded at the Custom House here. Up t| thai
time there had been no alteratipn in tho management or possession of the Vessel
or appafent change of ownership by the firm. After the adjudication had been

- effected the respondent sued out of the Superior Court here a writ of saUie
tevendication, and thereby attached the vessel in the hands of the appellant
claiming to be proprietor thereofunder the provisions of the Provincial Shipping
Act as declared in the Code Civil, praying that he be so dcclarS^, and thiit the
tauiiertvmdication should by thejudgment of the Court be held' and maintain-
ed to be valid and according to law. The appellant by his pleadings averred the
respondent's want of possession of the vessel and the absolute and binding
effect In the appellant's favor of the judicial sale and adjudication to him of the
vessel 80 attached. The respondent in reply objected to the invalidity ofthe bailifTa
adjudication from his non-observance ofthe legal formaUties required in such case
and further that no judicial sale could affect the respondent's title of protwrtvin
tlip vessel or divest him thereof. The facts and circumstances above refferred to
are

Jf «cord and it is admitted that at the adjudication the value ofthe MapleLeaf was flOOO and thatof the steamer $1600. Now it is plain that thochief
contention here is the legal extent and efleot of the Mspondent'sdeed of sale bj

'

jay of mortgage of the vessel at the time of the seisure and sale thereof, and ofhw legal right thereto for the security ofhis claim against the firm, her registered
owners. It will be borne in mind that shipping, and the property therein, are
ubjcot to special laws, adopted for the promotion and protection of the shipping
interests of the country and the extension of anenlai^d and generally advan!
tageous national policy; the shipping laws in foree in the Province will befound in the Imperial Merchant Shipping Acts, which have been made to apply
«»mprehensivel^o the dependencies of the Empire, and in the provisions of the
Provincial Act of 1845, respecting the registration of inland vessels, both ofwhich Acts^bave bcenadopted into our Code Civil. It is only necessar^to add
with reference to the Provincial Act, that its principal provisions were copied '

textually from the existing Imperial Act in pari materia. Now, by the pro-
visions of the law in force in the province, and which applied to Canada in
general, an inland vessel maybe transferred and i^ortgaged by her registered

TZ'^Zax ":^»"!Vf «•« «"«1«<>'' «-• mortgagee of the owner therefor, and
by the 2360 Artieleof the Code, the transferof registered colonial vessels iL the
inland waters of the Province can bo-made only by a bill of sale, as required bj
b# Act The 2366 Article of the Code provides that when a bill rf IXZ
the transferof a vessel is entered In the registry ofeertifioatoe of ownerahip. '^it"J>aWM tlWBtBHerttf tinilHtifa<ii*B-.iml »««{ .. .1 M ^ - *^

" qai en

Kcllj
atid

llninilton.

'>

r

,
' ,;.

w«»^iBi.rj wcwwiBwwcB or ownerabip. "it
Uurpwperty to ,frintcntB and flg«in«t dverjr person, t7 tran,/ire U ohoae"
est I objet A toutes fins et 4 1'enoontre de toate personoo extept snbae.
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"
quent purchasers wkI ,nort!,'a«ccs who flrst procure the registry of their transfer
or mortpaRe.

.
And b, the 2371 Article it is provided, that when the transferof a ve^I duly registered is made only as a security for the paymenA„oney

(as in fh,. ease), the registered transferrce is de,m^ to be the owner of the
vessel vn sofar only a, may be necessary /or rendering the same available bu
»^l^<>rotherv,ue/or the payment of the money so secured. A,id, lastly, by the

prevented from be.ng^ffected by any act of bankruptcy committed by the trans-

latter at the time ofbecoming bankrupt be the reputed owner of the vessel and
have the same m possession or disposition. It is evident, therefore, that the
^ansfer of thj«-ves«el, the « MapIeLcaf," by way of mortgage to the respondenV
was quite valid and madehim her owner, as against all persons, for the payment
of the money due to him secured by the transfer, ahhough the vessel was not
in his actual possession, but had Oontinued in the possession or dlspositiou 8f4h»
firm, the original owners. By the articles of the Code, as adopted from tl,6 pT<^
visions of the Provincial Act, this instrument of transfer has the legal effect
giyen to It by virtue of those laws, which, according to the terms used in thein^
vested the right of property in the vessel in the, respondent for his security

^
abeady observed, our Provincial law was copied from the Imperial Act. whwas manifest^ so adopted in its provisions, namely, those aWe referred toki
the articles of the Code, for th6 assimilation of the law of the Empire and o^tS
Colony with respect to provincial shipping:

, Under those circumstance!/the
judicial propriety is unquestionable of resorting to the English au^thorities and
precedents a^Mplanatory of the provincial law, and the case Dickinson vs.
Kitchem, 8 Elhs and BL, 788 and seq., becomes entirely Movant That oii^*ew8 similiar features to the present one : the mortgage of a ship by the resis-
tered ownerfor an advance in money, the registration of the transfer, a subso-
quent judgment for tlie mortgage creditor, his sei.ure of the vessel in execution
for debt and costs, Ac.; but, ppoo claim mT»de for the vessel, &o., by the mort-
gagee, the claim was sustained in the Q. B., by Loni. Campbell, Ch. I, and
Justices qoleridge, Wightma„,and Crbmpton, unanimously, who held that by
the effect of the provision of the shipping law in forco in England (as copied
into the Provincial Act in totidem verbis, and as adopted in the 2371 Article
of the Code) the claimant becomes the owner of the vessel by reason of his
mortgage, and is to be deemed the owner to an extent which is inconsistent with
the alleged right of another creditor to seize and sell the mortgaged vessel
because It would belncon^lstent with the right expressly retained by the law in
favor of the mortgagee, whose security otherwise becomes nugatory and unavail-
able.

.
Tlje case ofBenning vs. Cook, decide* last year in this Court in favor of

ttemortgbgee^ Cook, against the judgment (yxsditor and execution purohaser.
Benning,;of the steamer ia question in that case, presented parallel features to
this case,,and ^^ decided in principle upon the law as provided by the Provin-
culAct above preferred to. The sale was made in thatcase in Ontaricu but.

'

rL^Jir l^!ir;!!'r^
the ensuh., sprrn^ . similar pnL r!^

'-'\.

«Sife revendieation for her attachment at the suit of the mortgagee, Cook was

'/
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lT.l»^ T'^rl''^^'^^^"'"*- '' ^«"'y '"'«'-""7 to«dd that the woowdi^*

JWdJint . appeal .gainat the judgment of the Court of EeviBioi must be di^

» .1 > n , -
Ju'Jg'nent ia Eeview ooafinned.

Bethuned>Bethune,Tot»ppc]\nnt.
"uruicu.

i^i'nbn, i\»ri(m i flto/rion, for respoDdent.
'

-
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COUKT OF QUEEN'S BENCH, ISflO.

_ (Appbal Sipi.) !^ :

MONTRBAL, Sth DBOBMBBR, 1869.

Coram Dbummond, J., Babolet, J., Monk, J., miwic. j., arf Aoc.

1
. No. 76.

PAMB ELIZAJSBTH WOULQIOH

(Plaintifin the Court below),

j AHD - Awhxaiit;

;

" THE ^NK OF MONTkBAL^^

i^en^ntt in the Court belo»),

'
""

, ,. &SP0ND1IIT8.

Cohrt to Older sneh other putiee to be ca(led into thetmiuT^^ \s*\ r^ ^
\

>SitrT "f?*"* " September. 1868, by Dame El»Lfi Woolrioh,

l!!!-r '.r
"\"'*'' '''^^'J-*- TunBtaU,;to"eompel the defenlnts ti

mZ! /" f;'" Y^' of shareholders, to her as one of thirteen\of the
ligata res m.ivcrBelles'of'.the late Dame Julia Woolrich, in her lifetime of

l^Tff'm J^"
'"*" ^•""'" Connolly, a eertain proportion of fortLine

tZJi!^'rr TT *"''*• '^^•'•^PO-dents' capital stoek. beAingtothe^tateof thesaid w.dow Connolly, sueh proportion being auLd toA befour and one-third of one-fourth of one of the said forty-nine shares.

11,J.f rT*""? ^f'^'^r
-ft*' -"^g'-g the possession by Mrs. OonlioIIy itthe ,a.e ofher death,.on the 27th of July, 1866. of th^ «»id forty-nine sh»«i^t orth at great length her Will made at Montreal, before Mt«».TBelle a^'

intS T"^' " '"r 'm'
^"•"''^'^' '«^^'' ^'-l-diog disposition ^whiob'joj^jar as they are apphcable to Ihe case, appear from IhedWkration to i^yi

j„..;. _ 1 •- i ti- n .
^ '^

-i^r nun, fTiiiiam auaauonnoly. thflUhifniM

»eqM.tt«l th. KMd., of W «.t., Ml „d ,„,o^, to Th«M.iiW«rt

*'*

w

» »

l' .

^-
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Woolriehatod
' The Bank of

MonUMl.

$^

<,

,
•( '

•• «

Johnson, Daniel MoOarthy, junior, ahd Thomas. MoCatthj, joinU* u
auaj, as trustees, \titrefidii-wiUmU, with power ,to sell, &o. - ^ .

2na-That from suoh residue and its' income the trustees shoteM pa/.n-
•nnu.ty or rmu annuelU et viagire, ot^tO currency to her said son during l^i.
life, and also d.veoi other special legacies to her sisters and othW endinir witha "Pccal legacy to each of four speciBed ohariUblo instUutions in Montreal.

3rd. "That of the residue, namely, the residuoafter paying and^yidinR forthe spociancgacies, the interest should he paid to her said sori during his life-
but ifhe should d.e childless, or .an, ducendanu %W««, hi. widow sl,o.ldhave during her life an annuityof£200 /)«• artnuTO.

4th. That theTflual residue should bo divided as follows :
'

•Onfe-fourth thereof between the testatrix's twb sistflrs^* Ksfgarei Woolriihand Elisabeth Wtob^^tho appellant, and the ohildw^^^^

Woolnch, wifb of the ^norabl^^Ddfeinique Mondelet ;-*..;. "^^J^^
•v One-fourth thereof betwMn the reBpeotive heir^ of the test^trix^. Ute •

husband s three deceased sisters, namely, |he Ute •

Louisa Ci»|iiM)lly, wife of Thomw Aylwin, ofUuebeo ;^
MarfaConndny, wifeofPranfloisPoulin,ofVerchdre8j-^nd

'

Emilia Connolly,' wife of Louis dekMaro, ofPrance-^ »

One-fcurih ther^f between the testSatri^'s late hiiband'. three natard
children, William, Henry, and Emilia Connolly ;—and

One-fourth thereof between each of the before meijtioned four charitable
iDstitutions, namely i— \

L'Institution Ifes sourdes et muettes, filles ^ablie & I'Hospio* St. jiser* 'M
ae la Providence A Montreal,.

'
.-

'

' .r-*--

La Corporation deq Pemmes agiJcs et infirme».conimun<m9nt appeU^ la Pn>.
videoce,^^ .

*
.

• ^
^rr ,

.v-

.

La Oorp*fation des Soeurs du Bon Pasteur k Montr^,—4iod
La Salle d'AsiJe 4 Montreal: > '

'

The declaration further alleged, thatonthe 27th of Septemblr, ^1867, Wuiiam
'

Allan Connolly died, sans fawcr ct/sn/anU tit desceBdonrt, when the testatriz'i
sucoeflsion est^hue d la dite demanderesteen $a qwditi dt Ugatatr'e univenelit^
imr un.tien tut un quart, eett^-dire, mr laquarakte-neuf'aetion$,1aquotiU
aff6rante dequatrt actionaMvm tiert sur uh^hart d'lke autre ajiium.

hat in «rtue of Article 89X of the Civil Code the appellant |Lad a right te^
prtosecute-all claims resulting from the legacy Without being oblige* to obtain'

legal dehvery.^^and that on the 29th of August, 1868, she d<r(rianded of th«
respondents^n Hire reeoyhitt/ ia their register of shaieholdeis, but they refoMil—to the appUant's damage of 91,600. J

• ^^ •

-r^ThedeolaraUon concluded with a prayer, that the 'indents should ,be
adjudged to g>|ve the appeUant «n Htre recogniii/, ob a shareholder in liea|pf the
testatrix,,of four shares and one-third of one-fourth of another share of their
capital stock, and pay her dividends thereoo accrued from the 28th of Sep-
tember, 1867, and within Uiree days from the signification of the judgment to
rjgi8l»r such Htre reeogniH/, and in default of their so doing that tlie judgmqat

"

should bfl bflid tintamoiint thereto (yaitte aommetiln), and the reypouJenMbr^

^.^. «

'T

J--
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MpntrMl.By two ^remptory exception, the respondent- pleaded^ '

^r^'^ci:ilr\7tn^^^^ "^ *»•« "'•• -eotion of-^,c.po„d-

^^^ g
t .0 . wruren ^declaration ofT^an.mi«,ion. supported by evidcnoe,.!

.JH«<%.~Tns«V.t«nco as follows :^ ^>

'

V ' #

Botoe;^ '^ '^""' f-'^-^ood " their, register of shareholders in her

JL. Connolly's LuLr^^^^^^^
'^•""' «^"«' respondents' CHarter '

.iMboh l.nm..^, „„ «,„ 2B.k ^ T
•"""• '°"l "'' 'j •«» "nil, iiiadc in H,

.0, .m. .i., .r.„.i./*^::jr;;'::-rs
••- »p».-'^. -«.-.r

teeshinl^Jl^^^ • '^'*P'' ^'"« renonnoed the ezeoator and ins- !

g^-»s-j£JBra.r^.y.~7t ;r!"

n.

,.#'

%-

•»
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rhi^SSUlk^ misBion, tho said Thomia Biohawl Johnson, Casimir F. Papinoau, and (jharka
MoDtrM. Smallwood were the ciocutore and trustooa of and under Mrs. Connolly'! <iaTd

•< mijji, and they accordingly made the said doolaration of tra|nsniission, and olaime'd

• tho transmission to thoir own names, in their said oajpaoities, of the forty-nine

sharcp of tho ro|pondont8' capital stock which then stood in thoir register of
shareholders in the name of Mrs. Connolly, the testatri*, and the oluim was

• • supported by authenticated copies of the will and codicili, and notarial oppios of
the Actos of renunciation ;

' all which,' as stated by the exception, ' more fully

'appe&rs by .the said doolaration of transmission, and tho ilaid authenticated
' copies of tho said will and codicils, and notarial copies of the said three notarial
' actes herewith produced and fylcd—the said declaration of transmission as' the
« defendants' exhibit No. 1, and .the remaining instruments, together, as tho
' defendants' exhibit No. 2.'" '

- And, by their said seconi^ exception, the respondents further, in substance,

^

**^.

That Ipng before the action, and before making of the instrument in writing
next after ment^ned, the facts stated in the said declaration of transmission,

and tho consequent transmission of the forty-nine shares to the executors and
trustee, were known to the appellant, but that, notwithstanding such knowledge,
and that the .executors and trustees were still livinp, and thot the forty-nino

shares still stood in thoir names in th& respondents' register of shareholders, the
appcllant,^by an instrument In writinnr, purporting to bo such a declaration of
transmission as was required by the 17th section of the respondents' Charter
dottjd the 29th of August, 1868, and left at^hoTSpoBdcnts? Bank in fiIontrea|^

olaimed, as she claimed by the action,, the transmission to her«dwn name of four
and one-third of one-fourth of one of the said forty-nine shares, alleging that she'
so olaimed them as being, under the will, one of the " Idgataires universelles " ofthe

- said widow Connolly, and as having as such beconie entitled to eldrm thein by
the, death, on the 27th of August, 1867, of the testotrix's son, William Allan
Connolly, « without any lawful heirs "anil "sans laisser d'enfants ni desiS^-
donts;"

' That neither in her said pretended declaration of tranSmi»Bi§n, nor in her
declaration in the action in tho Court below, hutd the appellant noticed either of'

r the testatrix's codicils to her will, or either of the aforesaid notarial renunciations

^t)f thft executor and t||||^g||||ip by the said Daniel an4 Thomas McCarthy#nd
Joseph Belle, respeotivtely, nor the respective appointments in thfeir stead oftbe
said Casimir P. Pupioeau and Charles Smallwood .as executors and trustees, nor
the transmission to' tho said Thomas Sichard Johnson, Casimir P. Fapincau,
and Charles Smallwood, as such executors ami trustees, of the said forty-nine

^ ahares of the respondents' capital stock

;

fc *

That i^ithout the knowledge and consent of the said executors afad trostew,
the respondents oould not legally either transmit or allow to be tran^itted to
thb appellant tlie siiid four and one-third of one-fourth of one of the said forty-
nii^e shares; „:;;;

"
v-' .•'•^-' ;

' .r^' ^., ;;;/'

That the respondents did not know, and had not tho means of knowing, Ifl)'

whether the mid fortjnino nhnrca, f(>Baed-th»^cwdu»or part of thewflidttfr^

\ • V
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COUiCrOP^QUBRN'SBBIiOfl, 186*9.
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the toAatrlU ^tato, diviHible aWonir her «I.im«» if T"*
portion- ,p5,JBed i„ |.«r will'-o^ (1)1 l^^ '"'''""''^ ''K"'"^ ^» »»«« PW- lR?°tf«*

•«•

theo. to 4-..nJtft;^^^^^^^^ dividend. „,.„, r.™'
'

OD
;
the jptcrcBt of je400 during life to hJr 1» t *** '''^ '""" '"•'*

.ftcr hor death the capital to ho" niceo M I o ? ^"'^"™* ^'^'"°''' "«"»

««.//e.e../,,,..e.of^to^U.c ;Z;^^:^ .

•nd of £30 to the widow Mectr 127.?
' *".S»«»nno («i«„ai,c««)

In.e.«tof£,00toWyii,..Z^^
' «1^XS'::7,T"^ '"«

^
otiidrcn. and £6 6,. annually for .^ Jo„r; « 3 £lt t''

*'" "P''"» '^ ''•'

further,cars, to eaeh of the four flh,.r!» 1 1
' ^ ^^"^ """"""j' ^^' ^n

of which annUi.andJ^^':^':^^^ ""rf^^"^ "'"'-J' - '

llUI1n'exi«tcqco; and, .^^ '"'^^^ legatee. being .^^^^

i

:

'A
Thiit the (bur and one-^third of nn« fn..;»k r * .

.
•'l«i-dbytheappelIantwerno;Z^:i'^L'r^
the tcHtatrix, and no partitl of Clm!"^!^? ?

''"^'^"'' <''""'«"7.

part <H- the rcHidueV the e tatrl^ eil':""
"P"'"''^ ^ - ^^e reaidue or

reaiduary legatees, to wit: First anirh^f /''' ^"^ """^^ •"">»« »»>•

bad divided thcnu a«ff^„eTa'lT.V ^^'T" '"*° '^^^^

fourcIas«es;„Irw.;!52rrrtfonr r^^^^^^^
P««iea of each of the

ed declaration oT tranJJ^^^S:^^^:2 ""V^^"*"*'-
P'^'""'*-

..«eh ,^ti«on shoild be^ade/eithe^lrS^^^^^^^^^^^
, nme, and 8hou!dl)o officially made knonm t^l ^ Judgment ordering the

And in regard alao to the fraction of a share bv h«r «1«: j v
ents aJleged'that. even if the appellant werlh Id ^ t\ u '"^^^ "^P"""*-
it could not be. legally, eithe> tls^ittld ort„lr d? ^ '^^^^^ ''""'"'

respondents' charter CS. ffi) „, well as bv »h- 7 ? 5*'' ^""'^ ^J '^e

incor^ratpd Banks i- c.4;::S';:?r::: /i^^
«?•'•«

capital stock can be made eit^r t«.nsmiiible o^tranSe "' "^^''•^

' And the respondents Ustly anegcd, that bv reason r»f «„,/k- j ,
U..^ declaration containedV^ld'notSwrai/^ '^^^
ht the transfer of any of the said fnr»» ni„?^

»"»«»" e«tl«er the transmissioa

or otherwise by means of an actitto against such execator^S I
^'"'"''

pelthe,.io render an account of thell .dZstS S^^^/ '^^
including tho said forty-nine sha™., and to oiakeKha^S^^^Ae tlurteen resWuarji legatees, hcr^Jhare:of the tru/iSiL&' "T "^

iocottlpcltherAondeiits without t«fei„1L«n;-r!r *®'*^J *•»<* ***

.lahnei by her%io„. would be virtually to lati u^eThe .^^'d^^^^^
"^

I, *,..tr«ry ,o the trBTihtebt^ili^ii^
^
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Wooirich ami oF tho ftrtiolefl (365 and 908)or the Civil Code in that bolialf provided.

Moutre*!!* respondents thcrdbre prayed for the diomissat of the action with costs.

The

On the 19th of May, 1869, the Honl^l«t Mr. Justice Beoudry rendered the

following juJ};niont, disniiwing plaintiff's action':-.-" La Cour, aprds avoir en-

tondu sur lo indrite la uomundoresso ct la oompognie appeMe The Bank vf Mon-
treal, ossignie en OGtt« ouuso (wus le iiom doja Bun^ue do Montreal, par louri

avooats, ezi^iind la proe^iure ot sur lo tout d^libord ; oonsid^rant que d^ le 4
de d^ccml^e 1666, sur \ine ddolarntion faite Confornidhiont auz dispoHitinns du

'

Stutut du t?unadn, n&m6 dans la 19 anii<$e du rdgne do 8u MnjcHtd, oh. 65, see.

17, Thomas It. Johnson, Cosiuiir FidSle Pnpinoou et Charles SHiaUwoo|f on leur

quality d'cxdoutours teslamcntuir^s etfidei oomnliBsaires en vertu des testaments

et oodieiles de feuo Dame Julia Wooirich, veuve de.feu William Connolly;

^cuier, on eon vivant do la ditc oit<S de Montr^nl, ont 6\.6 cntr^s dans les livrea

de la dite d^fooderoaso oommo rbprdsentant la dite feue Julia Woolrioh, et investis
'

des 49 parts ou actions di^ns la dito Bun'que qui appurtenaient k la dite J„uli«

Wooirich, lors do son d^jsJis ; considdrant quo la declaration de transmission faite

par la 4emandcres8e et pVoduite k la dite d^fendoresso ^fin d'fitro d^olarde pro-

pridtaire, et demande popr quatte parts et un douiidme' d'une part, portion des

dites qnarante-neuf parts, etait insuflBsante et ne pouvait dtre re^ue par lad<$fende-

resse taat'que le titre doii dits Thomas B. Johnson, Casimir F. Papineau et

Charles Smallwood n'aurait pasM mis de' c6te ot annuMe par un jugement da
tribunal competent ou par un partage de la suecesaion de la dito Julia Connolly

:

et oonsid^rant qu'il n'appert pas que tcl partage ait jamois eu lieu, ou que le

titre des dits Thomas R Johnson, Oasimir F. Papibeau et Charles Smallwood

aitM mis ,de oot^pu anniil($.,et oopsid^rant que les dita Thomas R. Johnson.

Casimir F. Papineau et Cti^rles Smallwqpd en dite quality n'ont pas 6i6 appel^

en oette oause, non plus que.i^ autrea I^gatdires appeMs par le testament de U
dite Julia Woolrioh k reoueillir le teste des bions de oette domidre et quo la Cour
ne peut sans Idser les droits des flutr«B intdreas^s dans la dite sucoession adjuger A
la dite domanderesse les copolusiona de sa demande ; a d^bout^ et d^boute la dite

aotion de la demandereese aveo dtfpens."

The Court of Appeals unanimously (Overa^d the judgment of theSu^rior
Court as follows :

—

" The Court, &c^&e., considering that iiTsteod of dismissing the aotion of the

plaintiff, appellant; the Court bdow should hkve ordered the persons, to wit,

' Thomas R. Johnson^ Casimir F. Papineau and Charles Smallwood, named in

the defendant's pirns Md in the judgnent appealed from, as holding a title flrora

the defendant to the Bank shares, whereof the appdlant by her aotion has dcmandv
«d the transmission, to be made partijBs in this cause.

" Considering, therefore, that thcMia error in the fsaid judgment,the Courtb^
doth reverse, annul, and set aside the same.

" *} And prooeeding to pronoanoe that judgment which th« Coart below ahonld

haive given, the Court dotb order that the said Thomas R. ^bfason, CaBimir F.

PapiAjeaii and Charles Smallwood be brought into this cauae as parties thereto,

at tho diligence andoost of the plaintiff, the wholc^ith the costs of|the appeal

against thfl dafandant, raapondant.'* -
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SUPfiKlOR COURT, 1872.

"
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>
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Judgiponlf of 8. 0. rewnred, and parlioa ordonvl to be oallod in.
Henry Skart, Q.C., for appellant.

/*. Cri^, ^.6'., for roapondenta.

(J.L.1I.)

mn^ V.

SUPllRIOR COURT, 1872.,

MONTRKAL, 31it OOTOBBB, i8?3.

\ ,
Coram ToBRANcn[,>r.

.

f"

f^l No. 13M. .

,.' '"
,

*

Bourgtai^,^^nA. miand et-.l, a|, «, oauae, and the Mwtrw^
Rolfing mill Contpanjf, Ii^tenrening.

^ The original ault begMn with^. aaiaii revendieafcion of ooal, and ffoUandtt .1
f«». en came, were named gaardiana. The auit waa aubaequently ditoonti'nued"and the defendant on the ^th M^. 1872. to^ 1 n^lgain/itteXdUnito prodpoe the coal aeiaed or pay STrdue thereof, alleged to be •308r«7in
<iefault thereof that they ahould bo ooer^d by impi^iaoblnt

' "

Jrr.^tl'? ±.«5r;^'«- - !^ -'«' "^ - »"• 28tb ^tember*v « / ' ""^ ""' BTruwna on tnia rule, and on the 2Stb Sentemher

ln::T%T;^
MHI, Company fyled an intervention afterS^

Ihlt^
•?»«"''•? the Court to rejeet the intervention ofi.miety of gro«n,5which will auffioiently appear by the remarks of the Court -

/ 8 »«

Th?"p^T'5'
'^^- ^•'••"^"* "^» ""'' '•»• "ti'vention ihow. no intereat

Z:^?'.:- f*'
^'"*''^ **" "»«'*«««o''- The Court hold, that the

2^tl^"r .'T
'^\*'«"'<*'«""* 8u«rdian. i...„itor inatanoe.' iCth«r the defendan aay. that the order of the Judge in Chambw. during term i.-notacompluDoe wi^h theC. 0. P. 166. Admitting thi. to be eo thew iTreraoo groj^id for the i^,»|,fcn, ou motion, of-the interltion Thlt?ir

for not obtaining the allowance ofOourk o^Jud^. namely, tlUtth^ fylingTf thI

.1";^ w*"* V"^'"''?'- rf^' ««>-/in^bythJdrd
i^J^! / rr~ 8'^«°*»^«P9"«»«^'»fc'«now.^oeif theintervention.T^Oourt ha- alre^iy ruled.that .n/piEdivit waa not n««««y in„«,pporu;.nt^ent.on. Ooate, yn. The Glen ini^ Company, WL. Jur. luXlj^notginng^oeof the .pplicatiop^^^tho intervention, theprmuioihw
certainly alwaya been not to give notioe.'

!» -«uoii om

. <5*wor(/<fe2?i»jMf,ferdelendinte. ' ^

.

*

Bitchie^ Morria A Em, for intemaer.

Bvu^Mlfc ,tt

(*«)
intemgei

\

X
v;

1 ..'

., -v

%
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'\ COURT OV RKVIEW, 1871
.^

MOIfTRRAL, Mth JUNB, I8T1.

CoramMACKAT, J., T<)Riunoi,J., Biaodbt,^
No. (W4. . f

/

.' Oriffllh M. McGovem.
H«l*:-Th« akkflldaTlt for atlMhim-nt Mor* Judmral. mmdo li*lhM tt..\„..i . ...

#rc«/.hl.prop.rt,.l,l„.„fflci;„.T
' -•'«a.wt U <mm«iialWr afcm< !•

WAoiCAY.J.-Thi..i-
a hearing i« Ke«ow of

.,jud^n.onl r«ndc™d by Mr'A.mM«„t Jtmrjcp Uam.at. in .ho Superior Cour*. „t Shorbrooke. rcjecti^
"j

-ehat tl «ffidarU »(.fin.uffic.e„t. Tho affidavit i^I^d (hat the dofendaftt Wtt,;mm«W,(j, «Wj ,0 ,,,ret. \m property. »hor«;«'tho 834th Art. of th. Codeof 0. P. roqu.rea/lbat tho affidavit .hould atat«|that ho «' u *.rn,hW' W.
.*• '"of "P'-V^'*' «'o affidavit is. under the|ircuni.Uooo«, inauffiZnt. ..dwe nro coofirmyd .„ th., v,«w by tho provi.ionJof tho Act rooen.lj p.««d by

.

th6 QU..UK, L4tel«ture. 35 Vic. ch. ft, .. 18, wLh ha. amended the ArSM
'tho'lrtr '

""'i "r"'"«'"
*••*'

r"^-*
"«'" -bout to^^rote.''

the Actbo^ inooway dcelarntbry but for Ao ftiture. Wo are under the
ncooa«lty, thfcroforc, of reversing the judgmentind maintaining the defendant'.

A !«7.X/„«, for ph.intiff. * " r«r'«°»«fS0.'ev.Ae4.

Sanbfmk Brookt, for defendant
'

(8.i)

COURT OP RkVIEW, 1872.

MONTREAL, 30th JANUARY, 1873.

Coram Mondblbt, J., BiRTiiELbT, |j., Maokat J
• No. 1923.

I j
, ..-^i

,
' '"^

,

Carden VB. Lennm. i

'

H.tD:-AdWMlon. contained in.hotumiyied in r.rt.w.«l,.idlpg upon th»p«ty.yil„gU.e«un.

/viT/k kL"?T.' *!:'
f'"'""'^

"'"''"''* P"^""^"* ^^ '•'« »»«««• Of -n aeoount
/ytod by hirt,, but m h.s faetun. .n review niado thi«|aliegn«on : " Commo il peut
fi^JIeverqudqijesdifflouItds quant ou* items da oiiipte Noe 2 4 6 10 12 l^
15 16 18. 1^, 31, 32, formant VIM, ,e^^^ .Z^'^l^lV^',
80II8 Bilenco, 80 coi^tcnfont do demandet jugem^t pour le aurplus " - -
The Courtof Jicvicw, in rendering judgment for the plaintiff, decided thktthe above itema had been abani)ned by the ^latntiff i, his factum
Hi8«HoBer Mr. Justleo Mo^delet diHsetited, declaring that, in hi. opinion,

par ,08 were not bound by the allegations of their factuu... ani that the Cb.;,;
could onjy give jpdgmept according to the evideW and thi^: thJactum. did
BOfe form part of the record. - ' V .'xW "Z?""™"" "•»

/ 3»^ginent wvorsiBd.

M. Dohertjf, for dotendunt.
" ^^ . *

.

^

^
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^^

dent, Q. B.) ;
"'"'•"' ** •' • •PP«>»wiH, ud Miller, regpon-

printed. (Lfemoine, •ppelkoL Vn^i^ .
""""""' *^ "" R«oo"l be

to put In new «curitr(one ",heK,„" ?' *' '" «" **• ^> "» order

dtoml- the .ppeal, ta o«, /„~"
J,Violl^^^

.V. •°";WI«t,andConnollr,r,.po:deTni?""''^
:-After an appeal ha. h«.„ .i.„ ' . ""^ f:^
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tl mOIX TO PRINOIPAL MATTIM.

w.

«---
3..-^

Af»tAl.>-A Nior ...wl |.|,.iur ipp^. ^„h«„, h«.«» .p,d.ll, ...U.orl.rt''^^
f #••>. fr,. (H....„.r, |„U.,, .,,,*|U„i,,aa I».lhM..Or.,, r..p.,n,|.n|. g.B ). iU.-U I. no long.r wcmr, tbm lb. »rll of, ,h.M.».l b. .Ig..«l br Ite

•I

•PH'wi • •I'onwjr. (ll..p..,«pp,iUnl,Md rr«nok.rM|H.o.l»ni.Q.U.). »1:-« bvn Iwo |,«,il»,, r.l.|„, Np«nil« and dltUnet luu»<, ap.^.i j«|„ily b*
on« Md tb« Mm. wril, lb. rKi|H>n.i«nt mny, wtlh Im». ..f tlw (Imrt fvU

Unl», mid M(«<k»ll, rMpondrnl, y II.)
' '^'^ ...

la Urn (.ourt Ih.|ow. (Up|,„, ap|M,||.ni, Md Cmiwi, r»t|.p..Jr,.t. Q. B.)., ao<l
AMiTMTioM :-Whm • ,,.„,, dlM«tl.(l«l wllh.n .wrd under . b.,„.| „t r..fi.,„.„ ,„

» ""i?*^"'
«""••'"'"« •««>«''«''l»»'«Ulmp»riyref...lng,„«bHU by II,,

,
.WMd ihttll ,«y • ,H.,,aUy of tioo, .UM »« ,*.„v«r «.. Hm.M.nt hi»olT.d
n ih. r.fbr.u«, U.. d.lm,d.nt c*n l«g«||y o,,po„ n,. non-,,.ym.«i of
^'M«"*'»/ by w»jr of temportrjr McepUon rfn J««. (AlUrd «.. U«nol^

_Ai»?JrA_^'*«*l«^^ "^^^ •np.d wtm • w«»al, c«»o» UgM, inZ^
«mit, .nd to ll«bl« for doing lo lo d«u»gM. (L.rou* v». Ar«b«mbiii,U,
wh V.) '

orju.l«ra,nt:-.>W. ?iiHDiOT.

*

"y'V"'""

Aii.Miiii.M:-Th.. ten ,H,r c«ml. Incira*,, for non-i^ymtnt of tni.. I„ due time in tb«
City ••'ilontn.Hl, .||o»«d by th« City Hy-Uw., cm U' legally r.,co»,wd
by •cllon. (Tbe M«yor, Ac, of Montroal „,. Hcott si •!., a. 0.)

ATMOim«,T^An affl.larit for, befcre Judgmrnl, nMd« b«for« Ihe |,M.ing of the Que-
bec Act 3fl Vic, cli. fl., i. 18, to ibc eflfcct merely il..t ihe UelcndHnt I.

Oojl'tn
'" " **"*'* '''* '"**'*"^' ' '•"""'«'*'>»• (Orifflth M. Mc-

BailhobdiFohm:— riVfc i»Bivit«0|(,
-

Bank S.u,«, :-Wl,.n . title to,> cUImed by • pl,|„,lt,„ .„ „tion .g.in.t the n.nk,
to obtain Mn titro recognitif, and tb. Bao^pleadB Ibat the «bar,., In que.'
tlon had previously been transmitted to other parliei who claimed Irani-
ii.i«ion, it 1. the duty of the Court toorder such other partiei to be called
Into the c^uie. (Woolrich, ap|,ell.Bli •»« the Bank of Montreal, rc.uond-

• cnt, (j. B ).....
,,

Bow.Aa>:-Wh,fA.ell. toB "half an acre" ori'loto^eiby l^'withoutharini
the piece lol.! iurvoyed or difided off by proper metei and bound., andB take. posKWioD of more land than A eonaider. him entitled to. A
cannot sue B au pftUoir, for the recovery of tbe alleged encroachment.
(Graham vm. Kempley, C. of R.) '

Boili)1b:-A, I. responsible for the .inking of a bailding erected by him, on foundi^
^

tions built by another, but assumed by bini in hi. tenW and contract, '

Without^protest or objection, although such sinking be attribuUble tq the— ln.ufflciency of the foundation, and of the soil on which they are built.
and 1. liable to moki good at hi. own expen.e the damage thereby occa^ ^

sio^edtohlsownwork. (Wardle, appellant, and Bethuiie, respondent,
^ ' ''" ' ' •••• • ••••"••—•••.•».......•»„,...,...., ......i. 05

Br-LAW-i-^WA MI7HI0IPALITT. ,"

OwiTiOBABi :--A writ of, cioe. not He fh>m a conviction of the District Magl.trate, under
the Pedlar clauses of tbe Quebec Licenw Act. (Bxp. Duncan forcrtiorart.
^- *'•)

..; 188
; « v-ln .uit. in the Oomminloners Court, the JorisdicUon must be manil^t

"v" " *""* "' '!"• ^^^' »n^. therefore, a inmmon. of a party residing in '

tte Tillage of Acton Vale, to appear before the Comminioner. Court for
tbe township of Acton, is bad, unleu it appear on the face of the writ or

836

"t ,
<f

//

320

S«

»»'->

' •^T*

'^K~



'^i
f

I.

tliorlitd

bjr ttM

Q.ti.)... MJ
i'llly by

)tt, fyU

, "P|H>I-

mustku

Q. B.)

,

*iic« to

by lh«

tfiilvtd

i*ot of

Uenoli,

NT

*«^-'

tmfiX TO rMNOIPAL MATTtlU, i»'

*«•

••»M<>l»..tn., „,„,„„„ JJI'

3M

UOHTBAOVl

It

ibmill,
,|i

in the

ovtKd

B Que-

Innt !
f. Ho-

IS

f4

"t
'

sw

Rank,

qiiei-

tr»n»i

pond-

aviog

I, and
to, A
inent<

iind»-

tract,

Id the _

buiir,

Deca-

dent,

¥l

320

M

»e^«

inder

lifcit

igin

tfor

it or

85

188

«th.rwU In th« procMdlnf. tb»l tb« vlllag.

««'" t b, a|,„,d. lo a. la ti>«rt.M Kl. amount ..f coaU„«„^,„„
f f,!// „,

tli .n'lir' Tt"^ " "^ "'•''"'•»^" "•«'' •« ""« »••'- ""Uf •'««tr» cipimtion ufiucb >l( niontha. (Ksp p«|i„rr for ,rti,.,«r^ « riT m*Co-«,«,oH no«. :-,nc..„.^...nc,of .b. L'n.oo A^J^^^^r^M w'^iil
"^

f"r.lg.. Court (|5.p„u. Mmlth .. ., . .nj „,„p.^..,, ,„ ., ,'^;;'; ^-A. or .Kr,..m.„i, u, pay . ,1,1.^ cor,„>raUo„ • ^rm... ...bJT ,m oi!
Suy .";r;;:. :!• """"' """•••• •""''•"•" " '- '•''''''''V.^;.;:.y

,

locallly, I »,Uid,and thnaniourit Umreuf m»> \n ty^^*r>,\ if n«, J^ui-.

^ Slrr;,"! •'.•*:..,;!•:
«"'^-"-" ""^ ••« vMi.,."i"^i:;St

wn-Kin rrom bLIdlMg, la .n Immoml and llUirul co-itract. a d cannrrt taenfonrd, (Perraull w. Ooulurt., 0. 0.) ....

^ ^ " '
»A« (Joai-H lir^Vi, I'UoTlloNOTAif. d| > y'— ^'•''* OoiT», Mourlty for "* m '

• ,. jft ,
/T /v

'":;^^=rr'i-:r';:iK;:ri:«:;;.:^^

coiT. :r-u.curitiM for may b« .u«d by (i» p»My .ncw^^gr^iiirouih Vw;;;^;';;;- i^:/r»u may bar, boon awards,! to hi. aUoro^,, wh.„ tJIuImS til

(Mill«r w. IV.urgi.oi., ...d Holland, «., .n ,,«*- a. C )

'

l-Inourr«d in prtwrflug to a l.gatee a property d,!vhr^^'ii^^li"Z'::"inalunabU etin.aUU.abW an, alimentary in l.rao"« and a 1 21
t franted therefor may be legally eoforc.^ Jwuln.Jf «/'''!!
' Doutro et al

, cYedllor. coHocaVcdfa of2) *
'' ^'"'''""''

T,"^

"

;~?r"" *JtfMJf•"•"• »' * "'W for c*. or" thii's"o. andir«'oi;'h^

OocHT 0, R..^
:

A ^-J««e.cK,.^n'of property ,n th^Judg„tVe;;;pr«i.';;i
"^

iLm'-H '"'I '^'''""f
'"'•/*'• '*''''''* *'••"'* oonte.t.iiop.'ln .hes"o"

Ih w^h' ""J.^ "-•^-rr*"'' '» ««view and one depo.it, adoubla dem;:•it will be ordered. (L^,it, „. jjo.. cmI., O.,ofJt)
'^

,„-One inscription and 0„e depo.it are .ufflclent, in c.i« rf Rew;; b;;i;;

*^

.--Where an in.criptji^n i. m^e by aefendwrofa jiid™ .,

«-Th6, will not in^rftr. with the Judgment complained of, when the Onl -
qae. .on fa^oWed^ one of co.u. (CBalloran ... 8wee^ of R )

"
1 aiTAd;pi..1on. contaihed iu, /^^ j, b„„,^ m„„„,^ ..^J1> ^j 3l«^

/
y

y-

'fi

15

a»

106

197
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160

106

-/ ^M
^^^1

/ M
»»ag the wiiBffr- (i?aniim pi. L<nME~a. 6f K.) 336
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I-:---

Dm. .-A ^^^^^oUcy^bo renounce, hi. «Iigfon i. not bound to render hlmwlfexempt frota Amnn the future, to inform hi. curt of hU renuSli^^
Use anotber religion. (Soly M. Brunelle, C. ) "

l» '7 prao-

DuTBiBDTioN, judgment of:-P,rf<,PaAOTU)i. .

" "

"J
DoKATiOJi— Firfe Rkoisibation. >

~"

E.,o«,o«-Wbe„ the.PlHintiff in his ,a.e in chief ha.'.dduced evidence to repel ,he

Hp Jivf."•^""^"
'^''*''"'*"' '»'''» P'«»' •>« ««»»»' adduce eS^^^

' ' a ). !!!^!. "t"." r'-
^*""'"""' "'• ^'•' ^""''*" A«,urance c"

"
'-Objection, decided at Jiugu^'ci^^t bi»"^Vi8;Miun«i"thefinai heMi„;

*^

• tul" IhThr"'''?
""''•'> ^•^"'« «"<J--r to makeTroof Of '

^

fHCts which he baa an intereat in establi.hi.ig, unles. such orosa-examina

ExBcuTiojr:— rirfePBACTicB.

—••••.
• jg^

I
'

"
'~«HHJ"*/*** f" '"''''"« ^^^ «"»'"'' '>3^ 'he sheriff to .^bom it is

'

lofaT!J H T"*"^
"""'""^ ''^ »"-• »'« »'^-«''t back to2 Prl^notary to have the return day altered, and such return day belaccorT

LTVienne S.r"r"'''"rn'"-^"""
(DuchesnayeUl. ... Vie'nne,

'

S 0.). . .!:.. ...
..!'"-^"'"'' "'' »"«''«»»»y •' »», defendants en faux,

1^1°'
H**'""' *.''"*'•»' *" » substitutioii, presente7t7ti'ieriff "wi^UBi

^^

the lands are under sei^ure, under a writ agl^inst theyr..>, sSl^^^^^^^
.

as an opposition a;f„ </. co„..r..r, and. after being so noted, a L„rrmay lawfully issue at the .nit of the plaintiff, to ^11 anothe imSaWe

ExPHOPmrtoK :-.!„ the case of.in the city of Montreal,"und« thrA^t'^f18h7juL
'''

oftheSupenorCourtmay.beforethecompletionoftheReportiraCaS
of the Commissioner., remove the Commissioners and appLtotbe«n •

N^ that they are proceeding on a vicious and illegal principle in the anDr.

tioTndS'''T'^- (^'P^^'^M-^-et^lTpetltio.^riiexprZa
tion, and Benny et al., petitjpner., S. C.).....

^I'^i'rm

PoRliOM AbmoWmwt :-A receiver, appo.'nted under the Stal'utes'ofN.' y."toa7lns7
^

:7^"«""T<^»<^»'°«WerBandfunction.a«thesaLrth^^^^^^

«^ Court here wherein monies belonging to the c4 hare been atuched
'?'"H"^«"«"'«»t»'««""nd of insolvency and 8ecLon7e."^^^^

butionin I^ York, the Ieg.a:-omiCile of the Company (Ow^^^
appelWnt8,i,n^SteeIeetal.,i^„dent^QB) ^;

t^-Roode et al.,

^FoBHOK JuD«««T:-In asuitupona, if the exemplification .how. no cau7of acti™

\
action will be dimniwed. (May v,. Ritchie, 0. of r!) .

'

gj .

Habiab Cot*ra:-A person illegally confined in gaol under Civic proceMmar'to
'

All 1 ^ ,.

"
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*'^

IffOMPTion-en/iiuz:— Vide ExKohrios

*I«^nANo. t-The sale of property insured does n.^^onvey';, Z'Z^i^''Z'"
y""'

out not actually identihed and separated from other barrels of oil «-«„Umed in the building i„ ^hiC the oi. ..„ stored, tL 1'*;^ i^as'lv^rthelessan msurable interest as proprietor iu ti.e proiHJrrsold Z.

insurance, and afterwards applies to anoth "r aTnTof .he ^a^ r

'^

and secure insurance through him wriLt°l!, !*™" ^^^^^

agj^tj..ctoft^«rstap5.i;:irr\z:;5 :x^r^valent to a concealment of a material fact, and .he injura"nce i^voW(Goodwin .,. The Lancashire Fire and Ljfe Insurance C^., G. , f r,
""•

-VVhen a party is -insured, by an interim receipt of an a^ent which

policies, a failure to comply wi.h a condition as to preliminary nroofeof loss, and th, bringing.of the acti^.n for the loss befo,^ theTLrIfthe deiay SL«cified in another conditi..n, endorsed on t^eXi^^^^^^^^^^^^

Ihtmtbmtion:— Virf« Pkaotic*.
"] ""

LassoB & Lbssei -.-^Ttde Rent.
,^ i

"
i^J'rr""'

"''"^ """^ '"^ ^^
^''t'^'^'y

«f i«3tice and"left in the house

' "
^,?*.T*""*^

"^ a property leased, with a clausefortiddingsuWeaso

ground of siib-lease without the consent of the lessor and „ ,„ h ?

o " -—^ide ^mi>mnow. ' '

"
' "• '*"

L.c«„ Acx^C^e, la^consUtutional, (E.p. Duncan, ,.r c;^^.„., 3. 0.)\.

M^mo WoiiAN :-Where a, and her husband are each summoned In a cause and 1
>

. ;,
joint and several condemnation asked against them the L2 k"^ '

- summoned in his own name and rightastu as to au\ It^t^^^^^^

PAOI
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MM0HANfS..,rP,NoACT:-FM,SA,8IICRBVBNDIOATIO». .

MoNTHBAt, Cityot:_IV,/eExpnoi.i.UTioN. ' '.

'-' ^^*

" ASBICBSIIENTa. .4,

llitrohom. (L,.qu.„ et al., petiiionew, tv,. Meigs et al. , respondmrs S P^ 1«

ro?irtt"h
''

! C°r«"'°". ""der the Mu'nicipHl" Code" of.";"h,

^^

liLhT "T^''^ ^- " ^'"'S'" P«"'"«» P«»-n'ed under Art 346
.

of
,

tl.e Code, even though the grouuds of contes.a.ion are separate and

"
- •'rJ''7"J:"'«'" »f «" niunicip,jl and school taxesat thrperiod 6f a m,.nicjlelccfon i^/" ^j^r^ij., p„„ of the qwalifica.ion of a rnicTpal e eT

. tlaxes are not due or exigible. (Do.)
"«"™PMea.fMn,

:--.A declaration made by the officer appointed to" preside at "ifetlectlU
P V.OUS .0 the expiration of one hour ftom tl,e comn.encemVt of tieproceedings (Arts. 310, 311 Municipal Code) that cer.aS LdkL »!
..•hose election was not opposed were' duly Jj6is7oT:{.tf^^^^
anty, unless substantial injustice appears to have^eeLausXeTeS

:-Upon a contested election ..f M»n\7paJl*'counciiiMsra"8crUtin7 ofrotes may be ha,l under Art. 34G of the Municipal Code even luZI
.h;r :;ferira'^*''rtr"

--- o»'/ectVtr;tt'zthey «ere g ven, nor any entry of objection made in the poU-book (Do ) 173
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MuNic,PAL.TT:--When an error in addition isapparent on the face of tl>e poll-bolAhr'"'

han In .T ."
'"•'""' " «""'''"^'''«'*bo actually recelvedTwor 2,

frr.??' "'S^J""
""' "'"'*""* ^'"'"'^ '" consequence of tbatZ^t^.e „ Btake w.ll be corrected, and ,he candidate uL actually-iTeuS %

^^ .

*'«"naJority of votes will be declared elected. ?'/( Do)
"^"J^ "*«"««>. /

i-Iu'TJ'" f'""" "^ Municipal pounciilors, in virtue of theMunkin^iCodd, takes places within the 15 days preceding the first day of the &«t rm winch follows .he election, the peti.ion allowed by , he Mmicb3Code to contest the election ^,ay be presented the first dfy of ,h eecTnd -

° ir* T . n
'"'"''^ •"?"> "'"^ ""' '=°°"*i« ^description pf thr^al

iney are proprietors of real property of iho required valued is sufficient

Nkol,oe»c« :-No presumption can rise that a fi« has tee'n'in'^ed'by the'neglir^

. :

"«> •>"»•'"« <e«troy^e.l, the remainder of which was-occfciedb^rD^^^^^
^f proprietor oMhe building. Theproof of negligence ia a.J, a case mu;t be^ -^irect and positive.

. (Foster, appellant, and Allis, respondemO K? r„NOTA„.B:-No.ates elated tothecontractiugpartie^areriotJS^^S^^^^^
deeds be ween the.n, and in the abs.nce of fraud such «Sa7e^a d(Lynch et al .,. McArdle, and Breihour, Int. par.y, S. C.Z f 10«:-The fact tbat the second notary to a de^d is reUu.t tW ^f uiof

"•• ''*

.

rac'ng parties ,s not a cause of nullity, under thi-.tivil Code of li(Gii6vremont M. Cardin, C. C.)
"<|' "• i^ u.

Opposition :_An (bunded on title, muat be Vompafiied'by'rn'affidVvIt sudl

'''

.
'^-l'-'^^ by article 583 of the Code of cl^ril Procedure, aiXdeS

J

»'. Ol KJ ,. II «yi^

Phaotiob:— KWeCoHPORATioN.
','>-^- •

\ iji

.j^4
" :— " Appeal and Cos
" :- An order to the Shfriff lo silspend all p^o^e.;dings on a wril of fieri/acas </, terns causes the writ to lapse. (Ranger and ./r, appeTlants and

fc>eyni«>iiretal.,(e8poudents, Q. B.) „
"P''^"*" '%*,"«>

•— '«</« C)>UBT0F UUVIBW. ^
••••— .^.,.

'•— " AltBITBATlON. ^ ' ^
:-A creditor has a right to intVrvene in a ^uit brou^^&ftird i.artragagst his debtor for the purpose of contesting thi^^such third

LTTh''^' i""°l"""
'* '''""«''* ^^ *="""«'*»» betweentbTplaintiff and

defendant, and with the view of enabling ,he plaintiff, to obtain a ju dg-men for a sum not «ally due by the defendant, and thus to prejudice thenghts o|U^e creditor. (Adams «,. The Hartford Mini.,g and SmeUing
Co.,and^llanetal.,Int.parties,-C.of5,)......

•
'

^"^"'"k
•— ^'"'fe Lbj8<Jr and Lkssbb.
;— « AppbAI,. :,

.<|l!|*BIU8 CVRPDS.

Oppositiok. ">-

Pbothokotary. '
,

,

Saisib Rbvbkdioatiok te
GOMMIBBION RoQATPIBB. :^

;-AcoUocation 80 longas it is not paid, cannot be opposed as apa^
(Wjlson M. Leblanc, and Doutre etjil., opposants, 0. of R.)
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:— " JIabbibd WoMAM, "< ' *
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«'-

^—
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HUNIOIPAUTY.
'

•
'

• '-'r'
*

^'"•.^''•^'iL

XtdlluZT'' ^i"
^"^' '"*"•"•"* '»' «mt«.t«t!o„ between ^i;#-:

:-An intervent on fyl,« without tl.c allowance ofL CourtIn te™;;!!
'

^

> I'«»CBiPmH^--I„aca8eof™«W«/, where the matter doe, not appear to hSve heen

buiIding^ in cou«e of erection on .ubh lot, so long as theJTre not so

-
.
" :-A raftsmanbas no right to seize th^n{l'onThlcbbBT,''e^^^^

wage, due him (Graham, appel.ao., and Cftt^. re.ponS it Q' ?' "^
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