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INDEX TO ENGLISH LAW REPORTS,

FPROX (853 TO 1850,
JUST PUBLISHED, BY T. & J. W. JOUNSOXN & €O,
No. 197, Chestrut Street, Piriladelphia.

GENERAL INDEX to all the points direet or incidentn)
decided by the Courty «f Keng's nud Queen’s Beach
Commem Pleas, and Ni<d Prius, of Eogluad, fram 1814
1836, nx repriuted, withou! conenwtion in the Evqlish Comanen
Low Rrparts, in 83 vols,  Edived Ly Gearge W. Buddie awe
Richard C. Murtrie, Expe,, of Philadelphia, 2 cols. 8 vo. &
References in this Iudex are made ta the page and volum.
of the Baglish Hepurts, as well a3 to Philadelphia Repraw
making itequally valuable w those having eiher series. Fron
s peculiar arrangament and admirable construction, it i
decidedly the bost and most aceessible gnide o the decisione
of the English Law Courts,

We nunex a specimen showing tho plan and execution «f

the work :

PLEADIXG.

1. General rules.
I1. #arties ta thue action,
1L Materdad allvanviogm,
) fmmateriat faauc,
b1 Traverse must not Le too
Urond,
{e] Traverse must pot e fuo
BATTIaw,
IV, Duplicity o pleading,
V. Cectsdny o (lesdung.
4] Cortatinty of ptace,
&} Coerninty as to time,
¢} Cettmnty a5 to yuantity
and 1o \alne,
{d] Certututy of uvames and

Perns
¢} Avratent of tite.
jCerminty fu other res.
et and hecelu of vae
. sfancs,
2] Varimcs fu actlons for

104,
TI Ambleusty o Plaadinge,
VI Things should be plead ¢ £¢-
curding ta their egel efrct,
TIHIT Comtuenreawnt and ouucluelon
of Pleadiags,
IX. Departure.
X. Special ploas amounting o gen-
el atte.
XI. Surplusage.
Xii. Angpitorentativenese,
X1, Other misccH wwous rules.
X1V, Of the dectamtiva,
A} Uenerally,
4} detnder of covats.
¢} Several counts under new

rales,
(4] Whira there is one bad
count,

{c} Statancot of cause of xe
tion.
{) Buder cammon law proce
dure uct.
fa] New aalzument.
fla O prafert aud vycr,
XV. Of pleas.
u{ Generally,
6} $leas inabrtement,
c} Plea fu abatamant for
nowgvinder.

{4} Vlen in abatement fir pds
nouny

Te) Vlean to yuriedietion.

%j J rien puis dayreiu vontion
BN

fg} Mex 10 further maint.
sance af ation

Vel Sorvernt plesy, auder stat
! nue.

{6} Severnl pleas sines th
tew Tules of pleading

{23 Tuder common faw prvees
dure uet

{4} Evidence under
sumpeit,

[m]} Evidence under
sunpsit. auce
#1.4W. 3,

ng Vlea of payment,

nOD R~

neh as
rules ot

)+ bea o von et factom,
23 Per of performance,
4] Viea «f ~ull gebit™ acd
= never futended. ’
T} OF certain specisl pling.
3} OF octtults tilaetinmeous
rules relnting to pleas,
1} Of uuli ant »haws pless,
u} Of trsustle pleas.
XXI, The replication,
] epit atlon do fojuria,
XVIL Dewurrer,
XV, Reploader,
X1X. Ixwme.
XX. Befectrcured by pleading over.
or by veedket,
AXI Amendment.
(¢} Amnduient of form ot
action,
{t] Amcudment of mesne pre

<] A daent of drelavtl
aud atber Plowdd gx
i" Ansendimant of Yordht.
el Amendint of jundament
J ) Amendment after topsud
or Yeptict,
Amendiment afisr error.
n} Amradment of flnal pro

cray
{i] Amendments I corlaiu
otlier taaes,

1. Geverarn Roves,

II. Panriss 1o toe Actias.

Tt lesuflicient an alt acoasions after partior liave been fiest named. to deserite
thea by the terms < said PIAutit®? and < satd defendant”  Imsdsen €. Savage
1637 6 Taur. 8°8, Stevenson v, tlunter, {, 635: G Tunn, 406,

Aud ses wnder this Lead. Titlea, Action; Assutipe 1; Cankroptey; Bl o
Exchangey Case: Chore in Actions Covenants Executors; Husland and Wite
Lagdiord aod Tevant: Paitnership: Kepleving Tropaw; Trover.

111, Maremiar ALLEGATIONS
V‘\'xho“!e‘gg wmaterlal allegatious wust be proved. Reece v. Taylor, xxx, 530
- R SO NN
¥ Wheee more i stated as a cluse of actiwn than i necerrary for the wist of the
actien platictifl fe oot Bt t prave the Jmnaterial part,  Bromfield v Jones
X G212 % B & L3, Fresbam v, fasten, 38 S22 C &I 540, Dokes s
Gostllog, 3x4i1, 7565 1 BN C, {88, Fiut v, Willlams, 23ix, 203, SA X P8Il

A 1t b topraper 2 tahe Baie o siell hamatectal atlegatha,
aw ittt el LD N T 109

Matier allo et B nas £ ludutretaent B the subatacee o th matter, needd nat
o wtlegand wlth ruch e-ttaluts an thiat whideit I subatative S iars v, Palier,
sio2td: 114 R, 624 Churchill v. Hunt, xeid 2030 1 Chi 488 Wiltimus v,
ook, xexy W05, 8 A & B 814 Bruehil v, Ualwrtson xxxal, 8 £ 4 E. K46,

At suchy mistter of inducinent wed not b proved. Crossdeys Uridge ¥.
Law e aodi 41 BB N O5Y,

Matfer of dhacadprion must fw proved s alleged  Wells v, Oirfing, v, 8333
wie L Moddart v, Pabimar, xab 2520 3 DA el Bichetta v, dalwey, xoil,
83 Uit 100 Trovadale vo Closent xaid, 3203 1 Chit, 43

Aty Action for fnort i malutainabis thongh ouly part of the slhwation e proved,
P hods v Sedwev, w8 10: 1 Clag, ok Wabtaean v Aenfey, afx, Ho;

Blog, 264, Clark«ou v, bawsan, xix, 209, 6 Ling O

Pladnth 1R oot boeund re alleze 3 teguest vacept wliera thie ohjeet of the
w‘xx;u»z !;’to oblige suuther W do santbing  Awory v Brodertek. xvhl, sl

Thar, 320,

boe trvspuse far dracing amstnet platatiff®z cut it §« xa fnnuaterkad allegation
abir woas tidang fo 10 Hawand ¢ Prete xsid 033 2Cht 310,

U sssasgedt the das sthesed €0 anotal prowt-e {s iduaterad, evet sitnce the
et rttes. Arputd oo Araohd xxadl 47 I B N ORT

Wl o the oramt of # contyses phandvd by wav of defetien are not materisd to
fie P G which contract S« given I ey ldensce, they teed 602 e provud,
wbman v, Fallows xxad 1861 3 88N Qo

Biatue fon between Mnteversssy and omaterial aftegailon, Beaper 5. Gaveatt,

LA IR B X oA
, rvHiminay matters ueed not be morred. Shaipe v, Abhey. xv, 537 & Ding,
{J

Ot aarmmcosomsemTeSwE e A——roTe oo mreemasessmoesaroeran

Aruudel v,

When allegvions in Plentieee are dh R, Taplev v, Wanmarielt xavli 7105
s 8L Ad B8S Harey Hortran xxvian 5221 58 o A T3 Hartley v Hus ke,
Sl 02 5 B N 81 Oole v. Cresweld, xxxdx, 3933 12 A & K, 06 Green
v Stoer, AN TI0: L Q BT,

1 sue plea be onmp arded of seversl dltinet attezations, one «f which f« not
wRelf a detensw 20 the aetion. the estab bling that one Ju peool will nut support

fie plea taditie ¢ Kol xxxiii, o 48N 38,

Hert shon 31 e comprted ol wover o distinet allegatlons eltlior of wbi b amsunts
o justifieation, the proaf af eue I sufficlant. 1bid

When s totder 2 tontenal wiieation, Markey, Lahec, xxx3L, 10323 B X G,
@S, fackeon v, Albaway, xIcl 842 5 M & 4, 40

Matter whi B appests in oo plendings by necessary impiication, necd nat be
epressiy averred, GaS oway v, Jackson, x3ii 4585 3 M S G 900, Jones ¥, C) they

Hhoout BA B fuL

¢« s fnpHente s mast be & secessary ana,  Qalleway v Jackwo, 3k 198
IMAG,00. tratior, Harlen, xiv, 852 $Q B 862 H

‘Fhe decharttion apahist the dmwer of 2 LI must allege & promise to pay.
Henrry v Burkbige, xxaid 234 3 BN C oL

1n a» action by landlo @ aexinst sherlff under 8 Anne. eap. 4, for remosing
ole tahen kit oxecution without prying the reut, the allegstion of rewovs) s
ainterial.  Sumtluma v Pellaed, xivt 10,

T cora ant by sssleliee of tesser for rent arrear. allegation that lexeer wag
povtnpssed for renmluder of n feem of 22 years, cnaienoing, K¢, {8 wateeial acd
trvemable  Canlek v Balormve, v, 7035 1B & 1. 531

A nimum of alisenti m s the waxinun of proof requindd.  Francls v. Steward,
sivif, Und: & Q B 983, 980,

153 vrror 10 10veTse 20 outlawry. the . ‘erial allogation i that defendant wes
sbrrad 1 the Sauing of the eriente o tie mverment that be s continus d untfl
;_uﬁawr{) provounced Deed unt be proved. Rubertson v, Robeitson, §, 3055 5

ann, 09,

;l;«r‘:h:r not carentisl in action for not sceepiing gooda. Royd v, Lett, 1, 2013 1

LHR s

Averment nf trespassen In ather party of the enmo close Is fmmaterial. Wood
* Wedgnaad L 201 1O B 203

Reygueet Ie n ennditlon precedent In bond to sccounton request. Darls v, Cary,
tadx, 161 15 G o 418,

Curryptly ant escontinl in plen of & 121 ennteact, it circumstances alleged
e . Goldhiam v Edwanda, Jxxxd 433 16 € 1357,

. 23?‘1%1:;. which nulstuce cauren injury i surplussge. Fay v Prentice, §, ST

Altegation nader per quod of mods of tnjiury ara materisl averments of fact,
md pot infrretioe of AW in cvve for Heeally giantine » srrutiny. and thus dejoiv-

ing piahtiffof his votn  sice v Bed her v, 68, 3 QO W, 08,

Where notire i« material, averment of facts “which defondant well knew,” s
4 wquivadent o avermn nt of natica,  Colchiester v Brocke, 3. 3320 7 Q B, 338

gy~ Speciinen Sheets seat hy mail to all applicants,

IARRISON'S COMMON LAW AND COUNTY
COURTS PROCEDURE ACTS, 1836.
l'.{' has been found that this work will much exceed
the number of pages originally comenmplnied 3 the time
for its delivery in complete form must therefore be delbnred
wnger thap at first expeeted. Far the convenience of the
Prafessian, it bas been arrauged thiat sobseribers shall receive
their copies in parte of almut 100 pages each, upon the Lerms of
drict payment u aldeance.
Part I, IL 1L, IV, V., nod VI containing the whole of the
Comms Law Procedure Act, 1856, NOW READY.
Applications, with Remittances, 1o be addierred to
MACLEAR & CO.. Pevtisnzre,
16 King St. East, Turonta,
abf

January, 1857.
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LAW SOCIETY OF UPPER CANADA,
{Osgoove Ilane.)
ek, Term, 21st Victaria, 1857,
On Monday, the 16th November, {n this Tenn, the followlug Gentlemen were
caifed to thy Degeee of Darrlsterat-ian sm

Nivd Mefean Trew, Esquire, Pargubar MceGitiivray, Laquire,

Gfibors Tice Baswdo, Dyl Mucnrow,

Jncins Agnew, ¢ Alex, Suton Birkpatatek, «
RHebert Mackarlege, ¢ Alfond Driseall, o
James Meclennan, “{with hotorsy Hdvward W Jas. Tiates, *

Qan Satuniav, the 2ist November, In this Tecss, the Sunorable Rubwrt Baldwin
was reelected Trenurer ot this Soclety.

On the sames day Jacuh Farrind Priugle and Guoogs Uoomes, hapulees, metabers
of the Xoriety of the degrewo! Hirrtstecat-Law wernelveted Mastors of the Beuch.

On Tarsday, e dth day of Noverabor, in thie Term, the filiowly: Gentlemen
were admittud nto the Soelety as mewmders thiereal, aud vaterad in e folfowing
arder as Students of thy Lawg, thele examinstions having been classed as
toilows sem

) Undversity Llage:

Mr, Atexander Rinbert Marris, BLA,, Mr, James Fox Smifh, LA,

‘o Jutnes Webder, Junor, A, Charles Ingers 41 Manwy, B AL
Sentvr €Clase.
f Nr, Corpelius Panferd Paut.

Junior Class;

Mr, James Robb, t Mr, Georze Siivmie Phillp,
¢ Jusy Shaw Snelstr, 1 o Frederic very Staguer,

- Fdwand Janies Bealty, & Sawmel Barker,
< Thowas Dencon, # James Cloiarnd 13amilton.
Naro~tivntlemen ndmifted fn the # Laiverdty Clata™ are aeranged ancording
to their Univerxity rook 5 in the otdier rlasses, according to the selative meel of
the exmminmtion passed befors the Souety,
Orcdere l~That the a fun for admissd
the fullowlag books respoctively, that be to exy—

For the Optims Class:

In the Phrenivere of Buripedes, the fint twelve Yuakis of Hower's T1ad, Horaee,
Salter® Faclid or lagendro's teometrie, Hiod's Algehoa, Snowbsil's Trige
pomen y. Factchaw's Staties and Dynamics, Herscliell's Astrounv, Paley's
Morsd Uhdewsapley, Lacke's Fway on the Iluman Caderstanding, Whateley's
1ogle aud Jhetoric, and such works ta Ancient sod Muodern flistory and
Jeogesply us the fidates may havo resd.

Fr the University Class:

Io Memer, firet hook of Jliad, ruelan (Chaeon Lifo or Deeam of Lucdan and
Tiraons, Odex of Horacy, in Mathamsties or Metaphysies at 1ho option of the
cindaatd accandinz to the Dliowlag courses respectively, Matbematles,
(taclld. Ist. dnd, 3rd 4th.and uth ok, or lagendee's tivomelris, st 2nd.
3rd, awd 3tb books. Hind's Adzebra to ths end of Simultancous Equations);
Metapbysios—{ Waltkes's and Whateley's Logle, and facke's Essay on the
Human Voderstantiag). Horsehell'n Astronumny, chiapters 1, 3.3, aad 52 and
such works fn Ancest aad Modera Geography and 3istery as the caudidates
way bave read.

Br. Hobert Swanten Appelbe,

studh, until further noties, be tn

For the Senine Clags :
Tn the same subjects and hooks as for the Ynisersity Clars,
Fur the Jusior Class @

In tho 15t and Srd books of the Odes of {orace; Luclid, Ist, 2nd, xnd 3rd boaks,
or Legrodre's Geometriv st and Jrd buoks, with the promblems; amd such
works 1o Madera Hictary and eography ac thecantidates tuny have read: and
that this Order be published ¢veny Terny, wad the admisslony of such Terw.

R L P
Grderni—That the rlass o7 order of the examdnativn passed Ly each caadidate
fur admission be slated kn his certificate of admission.

Orderel—That In futura, Candidates G Call tcuth Aonours, shiall atiend at
Ospemade Hall, under the 4th Oeder of 1L Term, 18 Vie, on tho laet Thueslay
and wen on the last Felday of Vacation, and those for Call, merely, ou the latter
of such days.

Orderad—That in futvre all Candidider Or admiccinn into thie Society ae
Studeats of the Laws, who desfre to pase their Examluation in cither the Optime
Ciase, tho University Cinss, or the Sentur Clase, do attend the Eaaminer at
Oszonde 1all, on both the Gret Thotsdiy aud the fiest Friday of the Torin dn
which thelr peiltions for aimisslon are to 1w praented to the Benchers in Convor
eation, at Ten o'clock A, M. of esch day: and those for admission b thy Junior
Claxs, on tha atte s of those daya 3¢ the §lke hour.

Orlevol=That the exsmination of camlidates for cortlficates of fitnoes for
admircion ns Attarners or Salicltorr under the Actof Paritamient. 2 Vie, clinp, 3,
and tho fluleof the Soclety of Trialty Term. 21 Vie. clisp. 1. tuade under authority
und Uy diroction of the sxid Act, <hall, until further order, e i the fotlowing
Dok e and subjocts, with which such candidates wili bo exprected to be tharonghly
fatniliar, that i« to gay:

Hitack«fone's € o, 102 Vol.; Smith's Mercantile Lawy Wiltiams on
Real Propertys Williwms on Versanal Uroperty; Story's Equity Jurisprudence;
The Statute fasw, and the Imctics of the Courts,

Noriee~A thorpugh famittarite with tha proscrited eulijocts and baake wiil,
in futuce, bo rquired from Caadidstes fur adwiission as Students: and rontlemen
aze strunafy recnmmended to fastpons 1 ting th Ties fur ¢ 1
until fully preparcd.

o

Noticg~1ly & rufo of Hilwey Term, 18th Viet. Students keeplug Teerm sre P
beneforth required toattend a Caurra of Tectures 10 be detivered, each Term, |

: STANDING RULES.
;ON the subject of Private and Local Bills, adopted
. by the Legislative Council and Legislutive Assembly,
'3rd Session, 5th Parlinment, 20th Victoria, 1837, .
" 1. That all applieations for Private and Local Bills for
‘granting to any individual or individuals any exclusive or
peculiar rights or privileges whatseever, or for doing any mat-
!ter or thing which in its operntion would affect the rights or
"propexty of other parties, or for making any amendment of n
'{ike nature to any furmer Act,—shall require the following
| notice 1o be publiched, viz imm X .
U In Upper Canda—A nutice inserted in the Official Gazette,
"aud in one newspaper published in the County, or Luion of
"Counties, nﬁ‘cctczg’, ur if there e no paper published therein,
theu in a newspayer in the nest nearest County in which a
inc\vspnper is published, .
t In Lower Canadu—A notice inserted in the Official Gazette,
in the English and French langnages, and in ane newspaper
1in the English and one newspaper in the French lauguage, in
i the District affected, or in both languages if there ke but one
' {mper; or if there bo no paper publishied therein, then {inbotk
i languages) in the Otficial Gazette, and in » paper published in
1an adjoining Distriet.
| Such natices shall be continued in each (use for u period of
"nt least two months during the interval « ¥ time between the
‘close of the next preceding Session and the srescatation of the
i Petition,
2, That before any Petition praying fir feave to bring in a
Private Bill for the erection of a Toll Bridie, is presented to
-this House, the persen_ov persous purpusing to petition for
‘such Bill, shall, upen giving the notice prescribed by the pre-
"eeding Rule, also, ut the same time, and iu the same manner,
| give & notice in writing, stating the rates which they intend to
ask, the estent of the privilege, the heightof the arehes, the in-
‘terval between the abutments or piers fur the passage of rafty
and vessels, and mentioning also whether they intend to erect 2
draw-bridge or net, and the dimensions of such draw-bridee.
3. That the Feo pagable on the sccond . ding of and Pri-
“vate or Local Bill, shall be paid only in ¢!« House in which
 such Bill originates, but the disbursements for printing such
i Bill shall be paid in cach House. i .
t 4. That it shall be the duty of partics seeking the interfe-
{rence of the Legislature in auy private or lucal matter, to file
with the Clerk of each House the evidence of their hnviug
'complied with the Rules and Standing Urlers thercof; an
{that in default of such proof heing so fusnished as aforesaid,
it #hall Le competent to the Clerk to repurt in regard to such
lmm!cr, “that the Rules und Standing Urders have not been
Lcomplied with.” . .
| That the foregoing Rules be published in both Jonguzges in
'the Official Gazette, over the signature of the Clerk of each
‘ Hguse, weekly, during each recess of Parliament,
i J. F.TAYLOR, Clk. Leg. Council,
141 Wy B. LINDSAY. Clk. A<cemblv.

i Lecisuanive Couxer, -
1 Toronto, dth September, 1857,

[T XTRACT from the Standing Orders of the Legis-
E lative Councsl.

Fifty-ninth OrderThat each and every applicant for a
Bl of Divorce shail be required to give notice of his or her
intention in that respect specifying from whom and for what
cause, by advertisement in the official Guzette, during six
maonths, and also, for a like period in two newspapers pub~
lished in the District where such applicant usually resided at
the time of separation; and if there be no second newspaper
ublishied in such District, then in one newspaner y:gbhshgd
in an adjoining District; or if no newspaper be published in

LI
RS

1

at Ogzoode flatl, and exhibit (o fhe Secsetary on thy last day o Teem, the Leee ; such District, 1n two newspapera published in the adjoining

arer’s Certificato of such attendance.

ROBLRT BALDWIN,
Mick. Term, Sket Victoria, 1857 iy

Treasurer.

District or Districte.” J. F. TAYLOR,

T XY Clesk Legistative Council.
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NEW BOOKS JUST RECEIVED. CONTENTS.
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l\,-IACLEAR & Co. have just received the following | pirrar arer 0 !
Now and Standard Works, which will he sent free to|  Ock Fourtit Year... 1
any part of the Province on receipt of the published price.] st WE uA¥k o BOKRCCE TAN L. o v H
BARTI'S TRAVELS IN CENTRAL AFRICA; 3 vols, Sasvruue vorn wiie C. L. 1% Acr, 1556 .-
Maps and Culoured Lithographs. Drice, G0s. g A T S 8
THE NORTH-WEST PASSAGE; personal Narrative of the]  U. € REPORTS e oevrvimninnaes s nnsemn s ens st saens 8

Discovery of the North-west Passage, by Dr. Armstrong,
late Surgeon of the * Investigator.”” Mapsand Mustrations,
Price, 7s. Gd.

VIRGINIA ILLUSTRATED; by Porte Ceayon.
Library Editiun, Price, 121, 6d.

CHILE CON CARNE; or, The Camp and the Field. By S
Cumpton Smith, M.D. Price, Gs. 3d.

BOAT LIFE IN EGYPT AND NUBIA; by W. C. Prime.
Price, 6+, 3d.

TENT LIFE IN THE HOLY LAND; by W. C. Prime.
Price, 6s. 3d.

ADVENTURES AND EXPLORATIONS IN HONDURAS
by W. T. Wells. With Maps and numervus Illustrations.
Price, 101,

NOTES OF EUROPEAN TRAVEL IN 183G; hy Rev. J.
Fdwards. Price, 5s.

CHINA; by Sir Juhn F. Dasis, Iate Governor of Ifong Kong.
2 vols. Price, 20s.

The Chinamania, created by late Events, has called for a
new Edition of this valuable Work, it has been cupsidera-
bly enlarged, and the Narrative of Events brought down to
the present time.

DORE; by a Stroller in Europe. Price, 5s.

JAPAN, LOOCIHIO, AND POOTOO; by A. L. Halloran.
With Illustrations. Price, 10s.

AMERICA AXD EUROPE; by Adam G. De Gurowski.
Price, 0s. 3d.

Llegaat

DIVISION COURTS.

ACLEAR & Co. desire to call especial attention

to their Stock of BLANK FORMS for Division Courts,

which are got up suitable fur every Cuunty in Upper Canada,

are well printed an good paper, and embrace all the Forms
requisite fur these Courts,

Procepure Books, Casn Boors, Execvriony Books, Jupces'

Insts, &c., &c., always kept on hand, and sold at prices which

defy competition,

Toronto, 2:4th August, 1857.

FORMS OF CONVEYANCING
FOR SALE at MacLear & Co.’s, 16 King Strect

East, Toronto:—

DEEDS (FULL COVENANT), WITH AND WITHOQUT DOWER.
Da. SHORT FORM, do.

PARCHMENT DEEDS.

MORTGAGES, WITH AND WITHOUT DOWER.

Do. WITH POWER OF SALE.
Do. INSURANCE COVENANT.
Da. SHORT FORM, UNDER STATUGTE.

ASSIGNMENTS OF MORTGAGE.

CERTIFICATES OF DISCHARGE OF MORTGAGE.

CHATTEL MORTGAGES.

LEASES.

AGREEMENTS FOR SALE OF LAND.

ASSIGNMENTS OF LEASE.

BLANK BONDS.

MONEY do.

BONDS "lv'g‘CONVEY LAND ON PAYMENT OF PURCHASE
MONEY.

DIVISION COUNRTS.
OFricens AND SUIToRs—SUGGERTED InrRovENEXTS 1N TRE Div. C. Law.,
Ftre ['Roor Sanis.....
ANSWIRS TO QUERILS
CoNNITNENT ON JUDGXHENT SUBMONS

DIVISION COURT BAILIFF'S MANUAL.
Claims by third parties to Goaxls seized—The

1way of laterplesder

¢

SELECTIONS. —LICEVEE OF COUNSEL cvevvtuessoruirniaarsstssnenssssssssssssnsssessssroses 13.
U. C. REFORTS.
Quees's Dexcn:
Terry v. The Municipality of ITaldimanel ceeeesvicacs cinsssnsssossossanssiane 1
CoNsny PLrax:
O Brien et al €, The Village of Teenlef e svevescreveesssisons ssassssanasasns 18
il v. The Mumcipalsly of Tecumsetls oaneerscversseecrenseeessarsnecseasane 10
COANCERY :
Suenx v, Gells 17
CHAMBERS @
Req. ex vl Bulger v. Smith el al 18
Gradslone et al v, Boucher et al 20
Crump v, (Yrt0 . veeeens 21N
Burtos et al v. Nenobin.....aeeveurenee 20
Monrev The Grand Trunk Railioqy Co....uee.coviesviiisorencsseossrscnss 0
Ross et at v. Jahngtme....... 21
SACATL ¥ JOUTUMNE vsoavioriresssserenreassoseaneseranenns .2
Jarcws v, Durand ....... 22
Cotxyy Courts:
In themaver of the G. W. R. Co. and the City of Hamilton—Loaie, J. 23

CORRESPONDENCE:
XYz ...
A CoustrY SoLiciTOR
CoADIUTOR
J.E
ReSENGE

MONTHLY REPERTORY:
Coxnox Law:

Astiey v, Coleman 28
Rennest v. Herring .oeeeveeennee 26
Price v. Burroc 26
Regina v. Uring et al... 20
REVIEW OF BOORS,
TuE CaNADs DIrecTory. 26
Tue ReGI-TRY LAwS APPECTING LAND 1N Upper Caxapa; by StapdpEN... 20
APPOINTMENTS TO OFFICE.
Nortanies PrsLic.—RETTRNING OFFICERS — CORONERS.

REMITTANCES,

Dreember, 1857—11. C, Storrington. §10; Ed.R. K. Selkirk $12; F. . Wilion,
$10: AL A T do 352 G, AL Allanvilie, 855 J. 1. Weston. §5; J F C, Snuth.
ampton $5; A F. S, Brumpton, £5: W. D, Ikrlin, $10: C, A.. Ottaws, §10: D,
Mct., Wordbridie, 3120 T4V . Yort Hope §10; J. s, Dunnsille, $4; G W W,
Toronto, $6; % K. P'resten, $4: P, D, Owen Sound. 89: G 8, St Ann's, $43
R, Y., SMewartlown, 34 3, & MeD, Goderich_ $5; . §, Retlin $2: W T, Erin,
$5; D. G. Swmiithville, $3; T. It R. &, Lrrol, $4; T. J. R.. Euplirasis, §$9.

FINANCIAL MATTERS.

Partios in arvcars for tho Law JorrNat will particularly oblige the Propiietors
by remitting the amounta due to them immediately, The aggrate of the sums
now autstanding snd nnpaid s very Jarge, and while the p ompt payment of &
small debt cannot he of any moment 10 the individual. delay at this time very
teri wusly affects the Proprietor of the Joumnal, We cxpect, thercefore, that our
tricoda will pay prompt attcution to 1his netice.

MUNICIPAL MANUAL,
WITIH NOTES OF ALL DECIDED CASES, AND A FULL ANALYTICAL INDLX,

\IIESSRS. MACLEAR & CO. beg to announce
i\ that they have made arrangements fur the puhlication
of the above work, so soon as the Consolidated Bill now before
the Legislature shall become law,

Fditor—Ronert A. Harrisow, Esq., B. C. L, Author of
“Rebinson & Harrisou's Digest,” * Comnmon Taw Procedure
Act, 1856,” “County Caurts Procedure Act, 1856,” « Practical
Statutes,” * Manual of Costs in County Courts,” &c.

Taronto, August 24, 1857,

Toronto, June 8, 1857. n6-3in
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DIARY FOR JANUARY.

1. Friday ..... .« Circumeision.

3. SUNPAY... 2ud Sunday after Trinity.

4 Monday.. . Co. Court Terin commences, and Sittings of Helr & Devisee Com.
[

9,

. Feiday

+ Thursday .. Torunto Wintur Asalzes.

. Satupday .. County Court Term ends.
10, 3UNDAY... Vst Sunday after Epphany. Telnlty College Lent Termn begius.
1. Saturday . Sitthngs fleic and ey jae Comminsion ends.
13, SUNDAY.. 20d Sunday aftur Epphany.
15. Monday..... Asticles of Scevice and Atidavitd for admtwion as Attorney in
Hilsry Term, to by lefl with Sccretary of Law Soclety.
24, SUNDAY... Srd Sunday after Eyuphany. .
24 Tuvsday ... Chancery~Last day foreertiug appolatisents for Februury Lxam.

. ay ..
3L SUNDAY ... Nptuugesima Sunday. {Terar.

———

#TD CORRESPONDENTS"—See Last Iuge.

TO READERS AND CORRESPONDENTS,

No notica taken of any communication unless accompanivd with the trae name
aned address of 1o wWilter—not pece<anly for pablication, but as a gusmutee of
Bend tuith,

We do not undertake to return rejacted communieations,

Atter for publication xhould be it the liands of thie Editors at least f100 wecks
prior to the number for which it 1« futonded.

Editorial communieations shiould Lo addressed to “ The Biitors of the Law
Journal, Torontn™ oe * arrie”

Adrertisesnents, Businers lotters, and cominunications of a Financial nature
s}‘wuhl bo addressed to * Messrs. Muclear & €., Publishers of the Law Journal,

orontn,”

Letters cnclosing money shiould bo regisicred ;—the words «Money Letter”
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QUR FOURTH YEAR.

Witn this number we cnter on the fourth year of pub-
-lication. Though we strive especially to please our more

imnediate patrons, aud to serve their interests, we are not
unmindful of the good opinion of the general public mani-
fested by their organs—the lay press. We have to express
our thanks to our brethren of the press for the kind and
encouraging commendations bestowed upon us by them
since our commencement.

We are by no means exclusive, cither in thought, word
or deed. It is our deliberate opinion that the good of the
public is the good of the lawyers, and that the good of the
lawyers is our good. These we take to be truisms. It is
Utopian for any one to expect that the public ever can
dispense with the services of the legal profession :—

¢ For what bigot durst ever draw,
By inward light, a deed in law ?
Or could hold forth by revelation
An answer to a declaration ?
For those who meddle with their tools
Will cut their fingers, if they're fools.”

The prejudice against the legal profession is narrow-
minded and ungenerous. Though possessing many bene.
fits, like other professions it is subject to some abuses.
No discriminating j,..5on should, however, confound the
abuses of a system with its benefits, and attach that cha-
racter to the whole which belongs only to some of its parts.
For the greatest and most popular reforms of the present

day the people are indebted to members of this much
abused profession.  This, teo, done at a time when to all
appearance there was sclf-immolation on the altar of the
public good. The truc course, after all, is to acknowledge
aud adhere to the principle that lawyers were made for
society, and not society for lawyers.

It requires no profound penctration to learn that even
the craving for cheap justice may be satisfied without
loss to the profession. It has been proved by experience
that in proportion as the costs of a suit abate, does the
number of suits increase. It has also been proved that
out of transactions wherein men entirely dispense with
the services of lawyers, does the great bulk of litigation
arise.  If lawyers were employed to prepare all deeds,
agrecments and wills, there would be to the public at large
a great saving of law costs. We do not write this from
auny sclfish motive, but from conviction founded on expe-
ricnce. One third of the litigation of the Courts may be
traced to the fact that lawycrs are not called in until the
mischief is done. Far casier would it be for a furmer to
pay one pound to u professional man for his deed, than to
pay ten shillings for it to a lund agent, and afterwards to
pay twenty pounds costs in having its meuning decided.
The same may be said with still more truth with respect
to wills: a desire on the part of a testator to save a fow
dollars in preparing his will, has in many cases caused the
loss of his entire estate in endless law suits.

The longing for cheap justice stands on no better foun-
dation. We firmly believe that if an action in onc of the
Superior Courts could be conducted to judgment for £5,
instead of £15 as at present, there would be twenty suits
for every one that is now brought. A very slender know-
ledge of arithmetic will declare the result to the inquisi-
tive. The change, however, is not one to which we shall ever
willingly subscribe. Cheap justice, in the common under-
standing of the term, is a great curse. It causes a litigious
and quarrclsome spirit, a Jawless and carcless mien, an
unsafe and rotten state of society. The wholesome dread
of law expenses does more for the promotion of respeet to
law and the fostering of kindly feclings, than all the pains
and penaities ever enacted in criminal statutes. Never
shall we forget the saying of Priestley, that < the expensc
of the law is the price of liberty.”

Our aim is to stand up for the legal profession as a body
of gentlemen trained to serve their fellow men in a high
and noble calling. Our mission is to inform lawyers that
the morc respectable they are as members of society, the
more respected they will be by society at large. Our calling
is to serve the lawyers by doing good to the public—to
serve the public by doing good to the lawyers. Our at-

L~
tention, notwithstanding, shall be as much as ever directed
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things easy for them in the performance of their dutics.
It is a matter of puramount importance that justice be
soundly administered in the lowest as well ag in the highest
Courts of the land. This cannot be dune if the officers—
those through whom and by whom the stream of justice is
permitted to flow—be unacquainted with their duties or
heedless of their responsibilities.  The position of a Builiff
in a Division Cowit is duily becoming one of honour as
well as of emolument; that of Clerk has generally been
both the one and the other.  The Judge has his library of
costly books to ¢:eble him to discharge the functions of
his high trust. The lawyer also finds it necessary to be
similarly provided fur the work of his culling. Why then
should not the Clerk and the Bailiff have their Manual of
Instructions—their book of reference? We endeavour to
provide it for th~et in the pages of this Journal, and can
assure them tha. ,ur desire is to be of good servie: to
them. That we have been so, is well known. That we
shall continue to be so, must depend upon the support we
receive from that elass of our subseribers.

Wo desire to see the names of a greater number of
magistrates on our list than at present we find. Were this
the case, we should devote a larger space for their infor-
mation. It is noterious that the magistrates cannot afford
to despise informution such as we give, when tendered in
a becoming manrar.  Often appointed—and we say it
without disraspect—more because of political influence
than of peculiar fituess, they stand in need of reliable ad-
vice. The letters we reecive, and the inquires otherwise
made of us, are quite ample to satisfy us upon these points.
We hope shortly to commence in these columns ¢ A Ma-
gistrate’s Manual,” and can assure those for whose benefit
it is intended that it will be all that the name imports.

There is still another class of the community thut does
not patronise us in proportion to its wants—we mean
Municipal Officers. We take cvery opportunity of making
known decisions that concern them, and of giving hints
that might be followed with ndvantage, but still do
not receive in rcturn that hearty and general support to
which our efforts entitle us.  Upon all oceasions we are
glad to solve doubtful points, when asked of us by those
engaged in the administration of municipal affairs. It
would be much better for this class of our peopl io take
less for granted than it docs. The endless number of by-
laws which are set aside by the Courts, and the cndless
complications of cvery day affairs which in consequence
result, ought to be a sufficieut corroboration of our remarks.

It will be noticed that with this number our dimensions
are enlarged. We now, without additional cost to our
subscribers, offer one third wmare in each issue than we

have hitherto been accustomed to do. This is an under-
taking of some moment, when we view the tightness of
the times und the difiiculty of collecting money. We rely,
however, upon being sustained in this step, and hope that,
as we evinee an increased desive to serve, we shall be met
by an increased desire to support.

Lach issue will, as announced in the December number,
now contain thirty-two instead of twenty-four pages as
heretofore, and, as will be seen, type smaller than hitherto
used for the leading articles ; thus doubly gaining in space,
we are able to give our readers a much greater umount of
reading matter.

I'he leading Articles will now be found commencing on
the first page. Articles, Correspondence, and Queries in
relation to the Division Court, will follow next in order.
Then Treatises and Yssays written expressly for the Law
Journal, and Seclections from the leading English and
Aumerican Law Periodicals. Then Reports from the Supe-
rior and County Courts of Upper Canada, with Repertory,
or short Notes of English Cases. General Correspondence
and Book Reviews will be fouud in the last pages.

While carrying into execution these our promised im-
provements, we have much satisfuction in being able, us a
still further proof of our desire to be useful to our support-
ers, to present them, with this number, a Legal Colendar
for the year 1858, prepared expressly for the Law Journal.

SHALL WE HAVE A BANKRUPTCY LAW?

1t is related of a certain debtor, that when friends sym-
pathized with him at his embarrassments, he naively said—
sympathize with my ereditors for they are embarrassed. How
true the story is we know little and care less. The moral
conveyed by it even though fubulous, challenges our atten-
tion. To relieve the embarrassments of debtors on the one
hand and creditors on the other,a law is required which in
Canada docs uot exist, viz: a wise and comprehensive
Bankruptey Act.

It has been the wisdom of almost every country with any
pretensions to civilization, in someshape or other to protect
the unfortunate—whether debtors or creditors.  Under the
names of bankruptey or of insolvency, we are wade familiar
with the ordinary wmodes of relief. Canada, however, has
been singularly unfortunate in this description of legisla-
tion. First and foremost, with all the eagerhaste of a hot-
headed thoughtless youth, she snatched intact the whole
body of Jnglish Bankruptey Law, deeply coated as it was
with endless layers of expense. This was found to be too
rich a dish—too complex a portion for her simple wants,
and was aceordingly dropped with feelings of remorse if
not disgust. Naturally the nausca of the dose is ever
present to her memory, and her former rashness is ouly
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equalled by her present tewerity.  Noris this to be won.
dered at, when we look upon merchauts and legislators as
men—an aggregation of that strangely fashioned being
called “ man.”  Man is the creature of impulse. Too often
he acts and then reflects, wheress he should first reflect
and then act.  Ilere we have the seeret of se many splen-
did faitures—the wreek offso many castles in thewiv. Zlen
tristis!  What a marvellous thing is this marvel of mar-
vels, man ! Itis very generally agreed that a law for the
protection of honest but unfurtunate debtors is necessury.
It is ulso agreed that the law is necessary as well for the
protection of unfortunate creditors as vf unfortunate debtors.
To these propusitions we have the concurrent testimony
of the civilized world since the days of Rome. Aundis it
to be believed that in Canada with the proposition adwitted,
with the principle recognized, we are unable to put it
into practice? What a commentary upon our weakness !
What u heralding of vur shame!  We conceive the present
apparent apathy to be grounded upon inexcusable fear. it
is dread which holds wen tungue-tied and lethargie, whe
otherwise would set their minds in wotion to frame the
machinery necessary to put into practice a generally if not
universally recugnised principle of good.

Rowe, however, was net built in a day. The English
bankruptey law, which by the way is not perfection, is not
the product of a session. For three centuries have her wise
men thought and thought deeply, and her legislature rea.
goned und reasoned anxiously to bring inte being the exist-
ing law. The sweet and loving attribute of merey reigns
supreme over the English Law of Debtor and Creditor.
While fraud is justly punished, misfortune is kindly treated.
A tribunal there exists, which while relieving the unfortu-
nate but honest debtor, is mindful of the interests of the
perplexed and perhaps equally honest creditor.  The trader
who commits “an act of bankruptey ”’ mukes an assign-
went of his effects—u cessio bunorum to assignees for the
benefit of creditors, and is permitted to start afresh in the
battle of lite instead of being chained down broken-hearted
and desponding with the mill-stone of indebtedness around
his neck.  The ¢ trader”” did we say—jyes the trader, but
why the privilege is withheld from other debtors is a
point by no means clear to us. None save traders can in
Lingland become bankrupts; whereas any person, truder
or not, may hecome au insolvent. The difference between
banktuptey and insolvency is this—the bankrupt is dis-
charged from the demands of his creditors so that future
acquired property is not liable for previously contracted
debts, but the future acquired property of insolvents is
liable to be seized and sold forsuch engagements. The
distinction between the two, was thus stated by the English
Bankruptey Commissioners of 1840 :—

The immediate vbject of the Bankiupt law is the tnmne-
diate distribution of the cffects of traders who cannut meet
their engagements—in ordinary conseyquence the release of
such traders from all future liubility of their persons and
after acquired property.

The object of the law fur the relief of insolvent debtors
is the personal dischurge of honest debtors—prolonged
intprisonment by way of punishnent for the dishyuest and
trauduleut—and a fair distribution of their present effects
and future acquired property among their creditors,

Thus it appears that insvlvency is not bankruptey—that
while the one is only a partial, the other is a cowplete
relicf A law of jusvlvency we possess—a law of bank-
ruptey we want.  BEven were our legislature to preserve the
dustinetion, though to some extent disapproving of it, we
would not quarrel with them for doving so. ¢ Better have
half a loaf than no bread ” is the common and truthful
adage.

We are pained to sce that this necessary safety valve of
trade is wanting in this country.  Its non-existence is the
cause of much luss to our Province. Hundreds of well-
deserving traders and otherwise estimable citizens are com-
pelled ¢ to cross the lines” because our laws are not suffi-
cient to protect them. Many persons indeed go to the
United States of Ameiiea, whose absence is to us rather a
wain than a loss; but we cannot shut our eyes to the fact
that the expatriation of the enterprising though unsuccess-
ful trader is a decided and actual loss to our country. He
tinding our laws void of mercy is driven in self-defence to
remove himself beyond their reach.  Many such to ourown
kaowledge have been and are thus circumstanced.. How
many more there will be, owing to the prevailing commer-
ciul distress, Providence alone can tell!

We do rot advocate the indiscriminate release from debt
of all who are unable to meet their obligations. We do not
propuse to encourage wad speculation and insane extrava-
gance. We do not desire to abet refined robbery or
gentlemanly swindling. But we do advocate an abate-
went of that ferocious trait of our laws which makesa
debtor however honest—however well-meaning—the slave
of his creditor. It is a characteristic of our laws, wholly
at variance with the genuine and true spirit of English
liberty. It is at least a defect in our laws, quite inconsis-
tent we are sure with our feelings as men or as merchants.
We write in the interest of humanity, when we affirm that
the trader who untainted with fraud, and free from the
charge of recklessness, is unable to meet his engagements
but willing to assign all his assets to pay his debts, should
be discharged in respect of fature acquired property. But
all—here is the pinch—all—ALL his assets. There must
be some Court to sce that profession and practice agree.
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Fuilures with a ¢ full hand " are not to boallowed ; but we
assert without fear of contradiction that, as the law now
stands in Upper Canada, they arc allowed ; at least, a
debtor, though largely embarrassed, may sclect any one or
more of his creditors to the exclusion of all others, and to
the “sclect few” pay their demands in full to the impover-
ishrent of all others not so lucky. Thesoe few are ¢ friends.”
It may be that the form of an assignment will be gone
through, but even in this case there is nu absence of
the ¢sclect few.” In public they sympathize amazingly
with “the poor man.” In private they are cheek my
jowl with him nas the merry laugh peal after peal arises
over the good old wine. Oh, that the bulk of the creditors
could get one peep behind the curtains in cases such as
this! But no, that cannot be allowed. They have been
“taken in”’ in a semse which mecans “donc for.” It
is a kuowledge that such is our law and that such things
may be done under its eyes that causes creditors to wish to
become parties to decds of assignment ;—too often artful
man traps. Creditors must either “cowme in” before a
fixed day, or forever lose the hope of even 2s. 6d. in the £.
Hoero is a bankruptey law with 2 vengeance! The debtor
himself is the Judge of the Bankruptey Court. Iis
¢ friends” are the jurors. The fate of creditors when
dragged through the ordeal of such a tribunal can be better
imagined than deseribed. Those who “come in” are
¢ taken in,” those who ¢ do not come in” are robbed. The
former lose from one-half to two-thirds of their demands—
the Iatter lose all!  The law which permits such outrages
upon common honesty is emphatically worse than no law.
On the one side it subjects the honest debtor to merciless
and irretrievable ruin ! On the other it cxalts the knavish
debtor to all the comforts of the elysiun of independence.
The knave succeeds, while the honest man who will not act
the knave, is beygared beeause he will 2ot become a knave.
This state of things it may be said is really too atrocious to
exist long. Why does it exist one single day? Because
those who are most affected—who writhe under its stings
will not cry out for help. We say, and say it unhesitatingly,
that if the merchants of Canada want a bankruptey law
they must ask for it; and when asking must express
what they do want—so that legislators may fashion it
according to order. ‘That we have had a distasteful bank-
ruptey law is no reason why we should now be without
any law. That we have had a bad bankruptey law is no
proof that all bankruptey laws are bad.  That some leg'sla-
tors have failed to produce a desirable law is no argument
that all legislaturs will in like manuner fail. Let our new
legislature try their bandsat the work—and let the materials
be furpished to them in the shape of the suggestions of
those most conversant with the subject.

The excellence of a bankruptey law may be said to
consist of speed, so far as comsistent with equity—
cconomy. so far as consistent with justice. A law which
will como up to this standard must be good ; so the
nearcr the approach to the standard the better. Better
far on a winter'’s day to approach the gencrous heat of
a blazing fire, than to stand freezing in the distance be-
cause we may not be able to place our very hands upon
and around the furnace.

It is o disgrace to our common origin as Englishmen,
Irishmen, Scotchmen or Frenchman, (for in France there
is the Faeilité) that weare unable to frame a most desirable
and necessary measure of law reform. The bankruptey
laws of England and of Scotland we believe in many points
diverge. Of the two, that of Scotland is described to us
as being the more rational and economical. Such too is
the opinion of Mr. Lloyd, who recently read an inter-
esting paper on the subject before tho ¢ National Associa-
tion for the Promotion of Social Science,” at Birmingham.
His paper is valuable for the importance, and without
doubt truthfulness of its statistics. He tells us that in the
years 1850 to 1853, there were in England 29,885 estates
administered by assignments, and 3,325 by the bankruptey
Court—in other words that for every bankruptey there
were nine failures through which the parties were carried
by private arrangement. This is, we take it, a vote of
want of confidence by English merchants in the English
Bankruptey law. The reason assigned is the expense
which is said to average 50 per cent. on the assets. If this
be true there is no difficulty in comprehending the fact
that, the Bankruptey Court is shunned by English credi-
tors. In Scotland, on the contrary, resort to the Court is
the rule, and private arrangement is the exception. The
difference is attributed by Mr. Lloyd to the circumstance
that, in Scotland the control of the creditors is exercised
in many matters which in England they have no voice;
and that while in England the expenses are 50 per cent. on
assets, in Scotland they are not much more than one-seventh
of that amount or 8 per cent. on assets. Facts like these
are very suggestive, and to us indicative of the place to
which we ought to apply for light on this dark and perplex-
ing question. There must be men in Canada, practically
acquainted with the working of the Scotch Baukruptcy
law. Let them make public the fruits of their experience.
Let them at least acquaint us of their residence among us
and express their willingness 1f called upon to make them-
selves useful in this the land of their adoption. The
evidence of such men ought to be taken before, and record-
ed by a Committce of Parliament, and when added to
testimony gathered from other quarters, be made use of by
our represenattives.  We feel that there is a want of nerve
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or clse most slothful inaction upon this question, which,
in our opinion, is sccond to none now agitated for the pro-
motion of the good of this colony.

It may be asked of us whether with regard to Upper
Canada, we would advise one Courtand that to be stationed
in Toronto at the scat of the Superior Courts, or several,
one in each County or Union for judicial purposes through-
out the Province. We recommend the latter; but with
this qualification, that there be a Court of Review or Con-
trol to cxereise appellate jurisdiction, which Court ought to
hold its sittings in Toronto. We shall strenuously oppose
the idea of giving the latter jurisdiction to the Court of
Chancery. In fact no sanc man would we presume be
found sufficiently dariag to make the propesition. A
Court of Review might be wade to consist of the Chief
Justice of | Upper Canada, the Chancellor and the Chicf
Justice of the Common Pleas, similar to the Court of
Lmpeachment estublished under the County Courts Amend-
ment Act of last session. Who then are, subject to the
control of this Court, to discharge the duties of Bankruptey
Judges in the Countics?  Certainly not the County
Judges, unless two be appointed to each County. There
is no County in Upper Canada in which the Judge is not
tasked to the utmost, in the performance of his multi-
farious and onerous dutics. In some Counties the labour
is, as we know, at the present time, for ene man, almost
more than hwnan. Were there a Senior and Junior
Judge in cach County, to the latter might be assigned
the duties of Bankruptey Judge. Some say that a system

for the registration of voters must e shortly established.
Shouid this be done, to make it at all effectual there must

be revising barristers, and to them might be assigned
the Bankruptey duties. These, however, are matters of
detail quite subordinate to the main question—the neces-
sity for the cstablishment of a System of Bankrupt law.
The machinery for its administration is cither at hand or
can be readily and cheaply created-—~both in Upper and
Lower Canada.

LICENSE OF COUNSEL.

We give elsewhere an article from the Law Times of
21st November last, on ¢ The License of the Bar,” witha
letter from ¢\ Bamister of the Western Circuit’ upon
the same subject.

The Judges in the Court of Common Pleas, it used to be
said, do not exercise quite the same control over Sergeants
as the Judges of the other Courts exert over Counse! prac-
tising before them.  The aquality of Lrotherkood, however,
docs not appear to have been recognized by Mr. Justice
Erle in terms, and there certainly was little brotherly feel-
iny exhibited by the Bench towards Mr. Sergeant Thomas,

With respect to the merits we think Erle, J., acted very
harshly in suggesting to brother Thomas his aptucss for »
prosceution for misdemeanor. The casc as reported cer-
tainly did not call fur that, and brother Thomas seeus to
have borne the pleasant suguestion with incomparable
meekness.  But having said so much we must add that we
entirely agree with the learned Judge in thinking that the
4 privilege of Counsel”” is often most cruelly and disgrace-
fully abused.

Our knowledge of what passes in the English Courts is
limited to the information we glean from the Public Press.
We cannot speak with any degree of confidence of the
present practice at home, but in our own Courts we must
unvwillingly admit that Counsel exercise too great license,
both in their mode of cross-examination and comments
upon evidence ; and the Judges (of the Local Courts at least)
do not generally give that protection to witnesses which
they ought to have. True, the demeanor of a respectable
witness is so great a protection to him that the pruden:
Counsel feels he cannot treat him with insolence or severity
without the risk of prejudicing the cause of his client, but
this is only onc view of the case. The honest witness is
cntitled to protection on his own account, and it should not
be withheld.

We are far from desiring that one atom of the liberty of
the bar be surrendered. The true rights of the bar should
be fearlessly maintained. They are necessary to liberty,
aud we trust will never be surrendered through feelings of
timidity or unworthy motives. A Counsel is not the mere
advocate or agent of his client, but a minister of justice,
and as such, while acting with all becoming deference
towards the Benceh, should not forget what is due to his
own conscientious convictions and the cause of truth and
right. He should be prepared to vindicate his profession
whatever the consequence may be to himself.

What should the advocate aspire to be? We answer in
the words of the able author of T'he Advocate:* he should
“aspire to be the Christian gentleman.” What are the
limits of the advocate’s duty ?  We adopt those Jaid down
by Coleridge : ¢ He has a right—it is his bounden duty—
to do everything which his client might honestly do, and
to do it with all theeffect which any excrecise of skill, talent,
or knowledge of his own may be able to produce. But the
advocate has no right to do that for his client which his
client 7u jforo conscientiz has no right to do for himself.”

An advozate who brow-beats witnesses ¢ with intent to

% ¢ The Advocate: his Training, Practice, Rights, and Duties;
by E. W. Cox, Ecq., Barrister-nt-Law.” This book should be in
the hands of every professionat man. It is a most valuable work,
written in an eminently practical style. Experience, learning,
and right feeling are discernible in every page. We cannot too
strongly recommend it to the aspirant and the expert.
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perplex the hanest, and not with purpose to confound the respecting the tuets of a ease, uud consequently tor their
perjurer and wring the truth from the lines” who nbuses truth the attorney s responsible, but the Counsel s nat and
the privileges of his pusition by aspersing the character or cunnat b He thus concludes, ¢ I repeat once more, it
pusition of individuals, though not at issue in the cause, fulls will be a sad day for the freedom of the English bar if a
very fur short of the idea of a Christian gentleman, and is Counsel must actually know from his own sources of infor-
not acting within the limits of an advoeate’s duty.  Such mation the truth of & charge against n man's character
an one may indeed acquire reputation as a rcugh-tongued before he puts it ; but I assert with equal warmth that it
bully—a ready tool, prompt to hire out his passions and his behoves every attorney to look well to the truth of the
words to any suitor whose malevolent feclings find gratifica. instructions he prepares, for on him rests the moral and
tion in the nbuse of the opposite party and his witnesses. 'ought to rest the legal responsibility.”
Such a man it is possible muy even pass for a very respeeta-  This brings forcibly before us the importance of a sepa-
ble member of society. His conduct as an advocate may be "rution of the two branches of the profesaion.  We will not
palliated by the public on the erroncous supposition that /in now discuss this question, but cannot forbear saying that
Court he does no more than professional rules require of we have cver regarded the junction of barrister and attorney
him, that ont of Court he is all right.  We assert that in the same person as a merctricious union, and think that
nothing which is repugnant to reason and morality is con- ) the honour and usefulness of the bar, which the public
sonant with professional rules. It ever such a doctriue as have the highest interest in maiutaining, would be best
tthat a man with a gown on his back and a band round; upheld and perpctuated by confining the attorney and bar-
his neek may do for a fee what without these appendages he, rister each to lus own peeulinr and appropriate duties.
would think it wicked and infamous to dv for an Iwpire’”| One word more and we have done.  The affair to which
receive legal sanction, the bar will become a nuisance, and | we have drawn attention is one that it would be impossible
its privileges should be manacled or swept away. to omit from the pages of « legal journal. Qbservations
We believe that & more high-minded and honourable {on so important a subject as the ¢license of the bar” fulling
bar than ours does not exist in any country in the world,  from a Judge of Mr. Justice Earle’s high charucter and
and we have sv expressed ourselves on a previous oceasion. | position, we felt bound to lay before our readers, with the
But that fidelity which the Counsel owes to his client ren- | comments they elicited. We have expressed ourselves to
ders him peculiarly liable in the excess of zeal to exceed the the effect that the Judge went oo far in the particular

proper limits of advocacy; and we fear that the cuntagion
of evil example at home has not been unfelt amongst us.

The only legitimate purpose of a cruss-examination is ““ to
ascertain the very truth—to trace an error, if it exist—to
try the memory of the witness, if it be trustworthy.””  All
this may be done without insult or unnccessary torture,
without placing witnesses, as it were, on the dissecting
table as subjects for the delicate kuives and probes of legal
anatomists 1t must be admitted that the privilege of Coun-
sel in exawining witnesses is sometimes cruelly abused,
buth towards wale and female witnesses in our Courts.
Examining Counscl should never forget that they are, or
ought to be, gentlemen ; aud sex, age, und charmeter
should be respected, and never causclessly assaulted or
even sneered at,

There is one point in the very able letter of ““ A Barrister
of the Western Circuit”” which has peculiar significance as
applied to Upper Canada, where both branches of the pro-
fession are exercised by the sawe individual Where
usually the advoeate is also the attorney for the party, and
learns the facts of the case directly from his client.  «The
very essence,” says the writer, “of the relationship that
exists between Cownsel and attorney consists in this that

case ; but we can easily imagine an honourable mind ex-
cited by even the semblauce of injustice and cruelty finding
too full an utterance.

The rights and independence of the bar are dear to us,
and we hope never to see them tamely surrendered.  An inde-
pendent bar is cssent’al Tn every teuly free country as much
so as an independent Press. It cither become licentious,
and abuse their kigh privileges to the torture and injury
of their fellmes, they will most assurcdly be forging felters
JSor themselves.

MANDAMUS UNDER THE COMMON LAW PROCEDURE
ACT, 1856.

It is enacted that the plaintiff in any action in either
of the Superior Courts, exeept Replevin or Ejectment,
may endorse upon the writ and copy to be served a notice
that the plintiff intends to claim a writ of mandamus;
and the plaintiff may thereupon claim in the declaration,
cither together with any other demand which muy now be
enforced in such action, or sepuratly, a writ of mandamus
commanding the defendant to fulfil any duty in the fulfil-
ment of which the plarntsff is personnlly interested.  (See,

the forwer knows ouly what he learns from the latter275.)
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This seetion, which upon the fice of it would appear to
indicate an intention to revolutionize common law proce-
dure, is in substance and for every materiul purpose in
words a transeript of see. 63 of the Eoglish Common Law
Procedure Act, 1854, There was for a long time at
Westminster 11all much speculation as to the actual mean-
ing and probable effect of the English enactment. For
one year and cight months the scction was without judi.
ciul interpretation; when at length, on 26th April, 1856,
in the Court of Queen’s Bench, Beason v. Pauli (2 Jur
N. 8 425; 27 L. T. Rep. 68; 6 EL & Bl 273) wus
decided,

This was an nction npen an ngreement for o lease, in
which plaintiff might have sued for damages, though he
did not, but simply confined his claim to a mandamus for
specific performance. As the writ may be claimed “in
the declaration either together with any other demand
.. . or separately,” no objection was made upon
this point. A demurrer was put in to the deelaration,
upon the ground that the Act does not extend to cases in
which it is sought to enforce the performance of a mere
personal contract.

So far the Court was with the demurrer. The judgment
of Crompton, J., viewed in reference to a subsequent
decision presently to be noticed, is less exeeptionable than
that of Lord Campbell and more explicit than that of
Wightman, J. It is thus given in the Law Times
Reports. ¢« Looking at the words of the section them-
selves, it could hardly have been intended to include every
case of personal contract. It was intended to refer to that
cluss of cases in which the intercst of the party was of
such a public nature that the only remedy was by man-
damus in this Court. The present is a case of pur- per-
sonal contract, and not within the meaning of the section
as I construe it.””  To the same cffect is the report in the
Jurist, that the section only applies to that class of cases
“in which there is a duty of a public nature or a duty
created by Act of Parliument, in the fuliilment of which
some other party hus a personal interest.”  Lord Campbell,
while delivering himself of similar views, hazarded an ex-
pression which was disapproved of by many of the profession
at the time, but which he has since recalled. He said, « 1
am of opinion that this section is confined to cases in which
writ of mandamus might be applied for before the passing
of this Act, in which cases the provisions facilitate the
remedy.” The effect of this construction, if correct, would
have been to render a provision professing to be an enlarge-
ment of conumon law jurisdiction simply ¢ voc ¢t practerca
nikil”” But in Norrisv, The Irish Land Company, (30 L.
T. Rep. 132, 6 W. R. 55, noticed also in the Jurist of Nov.
21, 1857,) Lord Campbell said, ¢ T am reported—T have no

doubt accurately—to have said, tw Beusan v, Paull, that
the writ of mandmmus could only be cliimed under the
Statute (Common Law Procedure Act) in cases in which
this Court would issue the prerogative writ; but upon
consideration I am not prepared to say that that is the
eract limit.”  Now what, we would like to know, is ¢ the
exact Jimit 2 "I'he Courts seem to be very timid in Inying
down any rule upon the subject. There is so much doubt
among the profession beenuse there is no rule, that the
clause is little used. We are not aware of a single case in
Upper Canada in which the writ has been clnimed. There
are no reported decisions cither of the Exchequer or Com-
won Pleas in England to help us in our uced  The only
decisions are the two we have mentioned, and excepting
Lord Campbell's obiter dictum in the first, the two, we
think, are quite reconcileable, and afford materials for the
extraction of a guiding principle.

Norris v, The Irish Land Company was an action for
refusing to register the name of the plintiff as adminis-
trator of John Sadlier, deceased, in the book of shure-
holders of the Irish Land Company. The declaration
alleged that the company was incorporated by royal charter,
which required thut a deed of settlement should be exe-
cuted and that the names of the members should be regis-
tered from time to time; and that a deed of scttlement
was afterwards executed, by the provisiont »f which the
directors were required to enter into a book of sharcholders
the names of the members of the company. The declaration
then sct forth the title of the plaintiff as administrator,
and after alleging @ breach of duty in the refusal of the
compuany to register the plaintiff’s name, and laying special
damage as resulting therefrom, claimed a writ of manda-
mus commanding the company to register the same.
There was a demurrer to so much of the declaration as
claimed the writ of mandamus. Iere, it will be observed,
there was not only a breach of duty alleged in which the
plaintiff was ¢ personally interasted,” but a duty of a public
and general nature. The contract was not ¢ personal”
in the sense of the decision of Benson v. Punll; that is to
say, it was not a contract by the defendants to enter the
name of John Sadlier or of his representative in the book
of sharcholders, but a contract to enter the nawmes of all
sharcholders, of whom the representative John Sadlier
asserted himself to be one. Ience the breach was of a
¢ public”” more than a ¢ personal” duty; in other words,
there was a breach of a public duty on the part of a public
company resulting in the ¢personal grievance” of the
plaintiff. The company was incorporated by a royal charter,
which required that a deed of settlement should be exe-
cuted, and that the deed of settlement, when exceuted,
shanld contain a provision for registering the names of the
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embers. ¢ What, therefore,” (as remarked by Coleridge,
J.,) “as respects the registvation of the mewbers, is done
under the deed of settlewent, is done under the charter;
and this is a matter of a public nature.”

It is not clear but that, irrespeetive of the Common Law
Procedure Act, a mandamus might have been had in this
case—seo Reg. v. The Derbyshire Ruailieay Co., 25 1,
Joy Q. B. 833 ; but sce also Kew v. The Bunk: of England,
2 B. & AL G20; Rec v. The London Assurance Co., 5 1.
899. Under that Act, however, tho writ was granted
without hesitation. The case is not so remarkable as being
n decision under the Common faw I'roccdure Aect, as
containing not only a recuntation by Lord Campbell, but
expressions of opinion by bis bretnren on the bench con-
demnatory of the opinion recanted. Coleridge, J., said
¢ There is nothing in our decision on this occasion at
variance with the doctrine of Benson v. Puaully in which,
if I had been a member of the Court on that occasion, I
should have concurred. But I should net have concurred
in some of the cxpressions then used by some of the ~em-
bers of the Court, because I can hardly think it was uot
intended to extend the application of the writ to some
cases more of a private nature than those to which the
prerogative writ of mandamus is applicable.”  Wightman,
dJ., said, “1 also am disposed to think that the scction
may not neeessarily be confined to cascs in which the pre-
rogative writ would apply; but it certainly is not so cx-
tensive as to include every case in which a Court of Lquity
might decree a specific performance.”

The Judges, it appears, are desirous to establish “a
happy medium” between their former contracted jurisdie-
tion on this important head of jurisprudence and the
very extensive jurisdietion exercisable by Ceurts of quity.
It may be that common law machinery is not adequate for
greater strides than the English Court of Queen’s Bench
is prepared to take. De this as it may, the Common Law
Commissioners never contemplated any ¢ half measures.”
After pointing out & mode of simplifying procedure by
mandamus, the Commissioners proceeded : ¢ The proceed-
ings thus simplified may be applied to erery case in which
speciiic performance of a contract or duty is to be enforced;
aud for the reasons which we have already expressed we
think it ought to be so applied, and that Courts of Law
vught to have power to grant specific performance, and to
enfurce the specific delivery of goods, @ ceery case n
awhich that velicf huas hithirto been yranted tn Courts of
Lyuiry.” (2d Repurt of the Common Law Comumissiouers.)

So much for the law as it ought to be; now for
the law as it &, The fulluwing points may, we think,
be stated upou a perusal of the seetion aud the two de-
cided cuses :—

Iirst: The writ can only be had to enforee the fuliil-
ment of a duty.

Second : The duty must be one to some extent of «
public nature.

Third : Tt must not be one arising out of the non-
performance of a mere persanal conlract.

Fourth: Under any circumstanees, the duty must bo
one in the fulfilment of” which the plaintiff is person-
ally interested.

CHANCERY PROCEDURE.

Tue letter of « A City Solicitor,” which occupied so
much space in our December issue, has, as we expected
and are glad to make known, fairly aroused the smoulder-
ing embers of dissatisfaction 2o prevalent in the profession.
We grudge not the space required for the insertion of
duzens of letters similar to these which arc to be found in
other columns. It is ominous that instead of there being
one member of the profession willing to dispute the stand
taken by ¢ A City Solicitor,” there are threc who have
readily come forward to support it.  'We have every wish
to sec the matter viewed in all its lights, and shall be most
happy to hear both sides of the question—if there be two,
as to which we must confess we entertain some doubt.

MARRIAGE WITH A DECEASED WIFE'S SISTER.

It has been recently decided in lngland that a marriage
by a British subject domiciled in England, with a deceased
wife’s sister is void, though celcbrated in a country where
such a marriage is not invalid. The offspring claiming
rights in English Courts were held to be bastards : (Brook
v. Broolk, 30 L. T. Rep. 183, Cresswell, J., in aid of V. C.
Stuart.) It is said that the case will be carried to the
House of Lords.

U. C. REPORTS.

We have to renew our thanks to the Reporters of the
Queen’s Beneh and Chancery for the supplies of advance
sheets of their reports ; of which, however, owing to other
pressure upon our space, we have been obliged to make a
very limited use.

In this number we publish a report of a case recently
decided by His ITonor the Judge of the County of Went-
worth. It is a case in which the G. W, Railway Company
appealed against the assessment of their property by the
City of Mamilton. The case is an interesting one, and the
judgment well worthy of study. The whole turned upon the
construction of the word “ Roadway,”” us to what property
(such as wharves, station-houses, saluons, &e.,) is embraced
by that term.  As the questions raised are of general interest,

we recommend the case to the attention of the Municipalities.
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DIVISION COURTS.
OFFICERS AND SUITORS,

SUGUGESTED IM{ROVEMENTS IN THE DIVISION COURTS LAW.

The subjoined letter from a practising lnwyer deserves
wmore than a passing notice. It is well written, and the
writer eahibits an carnest desire for the improvement of the
Inferiar Courts, ¢ the tribunals of the poor man,” which
does much eredit to him as an unselfish lawyer—as one
bent on benefiting the humble suitor, even if the effect
should be to withhiold some dollars from the class to which
he belongs.

We cannot altogether accord with bim, being of opinion
that the changes he advocates, iowever excellent in theory,
would be unsuited to the Division Courts under the present
system.

It is true that in the Superior Courts exceution may be
very speedily obtained when default is made ; but we must
remember that proceedings in the Division Courts are not
conducted by professional ageuts, and that for the safety of
the public it is nccessary that every judguent in these
Courts should be given by the Judge, who sces the regula-
rity of the proceedings, which are to form the groundwork
of the judgment.

If the clerks were allowed to enter judgments, similar to
Jjudgments by default in the Superior courts, there would be
no end to the applications to set them aside. Aund there
would be considerable difficulty in bringing such cases pro-
perly before the Judge on affidavit, without professional
assistance.  And as the Judge only makes periodical visits
to cach Division, the procecedings would necessarily be dila-
tory.

Trae, inconvenicnce is sometimes felt in the way Mr.
Martin speaks of ; wo balieve, however, it is but partiully
experienced, and may in a great measure Le obviated by
judicious administration.

For remedy, Mr. Martin proposes, as we understand him,
that defendants should be required to give a brief notice of
defence in every case intended to be defended, and in the
absence of such notice, judgment should go by default, as
in the Superior courts. The objection to that is this—that
uncducated persors, and they form the great majority of
defendants, cannot be made tounderstand, even with printed
warnings, the nccessity for a preliminary notice of defence.
It is even so in the case of set-off; and so well was this
understood that the Legislature, in the D. C. Ex. Act ex-
pressly empowered Judges to adjourn cases to let in defences
of that nature where a necessary notice has not been given.
To require, therefore, a written plea in every case would,
we fear, cause much difficulty and no little confusion. A
similar requirement was urged under the Eng. Co. Court
system, and in part adopted, but in these courts there is 2
small fee taralle for professional assistance; and if the
successful party could in our courts tax such a fee, less
could be urged against the proposition; butso long as indi-
viduals, however just their cause and successful the result
on trial may be, are not allowed a reasonable sum towards
reimbursing them the amount expended for legal advice
and assistance, so long will they try to dispense with such
assistance—though it sometimes happens that the vulgar
adage ““don’t lose a sheep for a pennyworth of tar,” would

havo been best observed.  1f the law were otherwise, per-
sons having a defence would at once go to a lawyer, who
would put them in the proper position to defend with effeet.

Unless the luw, therefore, were altered in the particular to
which we refer, we can see no safe way to the requirement
of pleas in every case.

The cvil of which our correspondent speaks in citics and
populous Divisions, is not an evil necessarily incident to
the system, but arises, we would say, from other causes.
We have frequently scen 800 or 400 cases, with an averago
number of defences, disposed of in a day, and that without
hurry or confusion, every defended case having duc consi-
deration given to it.

Experience does much in the business of a Division
Court. The more formal part may be accomplished with
great rapidity by order and discipline, and the more rapidly
it is gone through with, the more time there will be for the
disposal of contentivus cascs. In the great majority of
cases of this descriptivn, we seeno difficulty in the Judge,
who is or ought to be a good lawyer and an experienced
man, giving a sound momentary decision.  In cases of diffi-
culty he is empowered by a clause in the Statute to send o
written decision to the Clerk after a more mature examina-
tion than could be had at the sittings.  Whenever the law
is administered in a Division Court *¢ in a manner that is a
perfect mockery of justice,” we say, withuut hesitation, the
fault is with the Judge.

In the latter part of the letter we understand the writer
as desiring to sec plaintifis cnabled to sue for any amount
in the Division Courts where the suit is preceded by
attachment, and the defendant has lands.  This opens a
broad question of policy ; and in the muin we agree with
Mr. Martin, that lands should be accessible to judgment
creditors for small amounts as well as large.

In conclusion, we would observe that it will always be a
source of pleasure to us to sce in our pages well considered
suggestions, whether we agree with them or not.  Light is
always to be gained by debating questions when a proper
spirit is brought to bear upon the consideration of them.

To the Edilors of the Law Journal.

GeNTLEMEN :—As I perceive that you devote a great deal of
space and labor in order to promote the well-working of the
Division Court system, as at present established in this Proy-
vince, I beg to forward to you the fullowing suggestions for
publication with the view of having the same considered in
Parliament at its next session.

By the laws of’ this Province, if a person is served with a
Writ of Summons issued out of tne Superior Courts, or any
County Court specially endorsed, where the cause of action is
for an ascertained amount, as the amount of an account for
goods sold and delivered, or a promissory note, bond or mort-
gage, or any other fixed amount, judgment may be signed at
the expiration of ten days after service and execution issued at
the expiration of eighteen days after the service without the
intervention of a Judge of the Court, though the amount should
be £10,000 and at the cost of some £3 or £4 only, whereas in
the Division Courts for the like cause of action, tge amount he
only 10s., a defendant has ten days’ notice by the Writ, and
then though he do not deny the debt, the plaintiff has to come
with his witnesses many miles, and many in number some-
times to attend the Court, and then finds that the defendant
does not appear to defend, or it may be that not hearing of any
defence he comes without witnesses, as in the absence of the
defendant the Judges usually give judgment on the evidence




10

LAW JOURNAL.

[JANUARY,

of the plaintilf only, nnd then he finds that the defendant is
ready to defond. and the Plantiff is furced to pay the costs of
a non-suit or adjournment, many times amounting to three
times as much as the debt,

Another evil growing out of this especially in cities and
larze and populous divisions is this: the Judge from the mal-
titude of suits, is furced to hurry over these that are ceally
detended and important, almost without the possibility of con-
aideration, and often in a manner that is a perfect mockery of
Justice. .

Now I think as cheap lnw and speedy execution is the mazim
of the day, that by the adoption of the system of Specinl En-
dorsement in force in the Superior Courts, those evils might be
removed, and the defendant can be allowed to defend by u
short plea stating * that he defends the action ” under which
any evidence might be given that can now be given without
notico ; neither 13 it necessary that the Fee Fund should be
thereby seriously diminished, as reasonable fees should be
fixed on the entry of each judgment by the Clerk.

The law of Attachment seemns also open to improvement, as
by the Common Law Procedure Actof 1856, see. 44, applied to
County Courts, the plaintiff, his servant or agent, has to make
affidavit that the defendant is indebted to the plaintiffin a sum
excceding twenty-five pounds, obviously as stated in Mr. Har-
rison’s noteon that section, with reference to the Division Court
Act13 & 14 Vie. cap.53, 8. 64, which gives power ofattachment
for any sum not exceeding twenty-five pounds and not less than
twenty shillings ; but by the Div. Court Act, personal property
only can be seized and it requires some two months to obtain
judgment and have the same transferred inty the County
Court, when and when anly, and provided the amount exceeds
ten pounds the land can be seized, during which time the
defendant has every opportunity and inducement to make
away with it. It is a well known fact that persons are
often indebted in a great number of small amounts; besides,
the remedy scems simrlc (as the Legislature seem very pro-
perly to be averse toallow the Division Courts to interfere with
lIands) namely, by alluwin_ the County Court as in matters of
tort to attach where there are lands for sums not less than
ten pounds. Trusting that you will give these suggestions a
place in your columus at your earliest cunvenience, 1 remain,

Yours respectiully,
Jonx R. Marriy,

TIRETROOF SATES FOR THE BNOKS AND PAPERS OF THE DIVISION
COURTS.

The following praetical and evidenily well considered
commaunication of Mr. Klotz will be read with interest.
In the present state of the discussion we are not disposed
to interferc with observations of our own, hoping that others
practically acquainted with the subject in hand may, like
Mr. Eyreand Mr. Klotz, communicate their views :

To the Editors of the Lme Journal.
Preston, December, 1857.
GENTLEMEN,

‘The very interesting communication of Thomas Eyre, Esq.,
in your Jomand for December, 1857, has Lo coubt again di-
reeted the attention of many of your rexders te the suliject of
providing fire-proof safes for the different Livision Court
offices; and since you solicit suggestions on this subject, I
take the liberty to offer sume.

The scheme proposed by Mr. Eyre may, in many instances,
meets with no serious ohjections on the partof plaintiff, while
it is evident that in other cases it will,

A plaintiff that puts in suit & promiszsary note 5 other valu-
able document, may probably nat ohject to pa - o small fee for
its safe keeping ; while he would not feel inelined to do so for
a mere book account, a copy of which he ¢ .u’ l easily obtain
from bis ledger, cven if the ove deliverced to tic clerk of the

Caurt be destrayed ; hence, since there is an intrinsie value in
a promissory note, a bund, an agreement, or other document
under signature ot the defendant, by which alvne plaintiff ean
prose his elaim, there is no such value contained in a hook
account; the furmer he cannot produce in duplicate, sinee only
one iy in existence, while of the latter he may make a dozen
cupies at less expense than the proposed tarifl for ity safe
keeping.

Again it is well known that not on all suits entered for ser-
vice, a service is effected, and that if defendant cannot be
found, it is customary for plaintiff to withdraw the suit, pay-
ing costs fur entering the same. 1If, for instance, a plaintiff
had entered a Jarge number of small book necounts (as is often
the case with publishers of a newspaper), and about one-fourth
of the summons are returned, ** defendant canav! be found,” the
plaintift would have paid a fee for the safe keeping of & paper
(i.c. the bovk account), in which there is no intrinsic value.
Had the plaintiff, hewever, entered certain dvcuments under
:he signature of defendant, as above mentioned, there would
then have been some ground to charge a fee for its safe keep-
ing, even if defendant could not be found.

But after judgment has been obtained on a suit, the com-
parative value hetween o boak account and n document under
signature of defendant materially changes from their respec-
tive positions before judgment is rendered. 'l'o either claim
the Judge certifies by his signature, and the judgment is en-
tered by the clerk in the procedure bouk, which is prima fucie
evidence of plaintiff’s claim against defendant, whether it was
« hook aceount, a note of hand, or other instrument, and then
2 book account of £5 has the same intrinsic value as & note of
hand for £5.

Mureover, I have invariably found that in general it is
more diflicult for plaintiffs to obtain judgment for the full
amount claimed by & hook account than by note of hani or
other paper under signature of defendant. Firstly—It fro-
quently happens that the namesor place of residence of defen-
dants are incorrectly given; the party that charged the articles
sold did spell the name of the purchaser wrong, hence the in-
correct infurmation ; and this information is sometimes so
misleading that the bailiff i3 totally unable to find the real
party (this I know is not only done by country merchants and
tradesmen, hut also by important houses in cities) ; the sum-
mons is conscquently either not served atail, or upon a wrong
party, and in either caseno judgment will be rendered. This
difficulty is overcome where the suit i3 under an instrument
signed by defendant. Secondly—The.sum claimed by buok
account 1s more frequently sulject to deduction cither by a
contra acconnt or by striking off disputed items for want of
proof; a deduction by contra account against a note of hand
13 not 80 often made, and items cannot be disputed in a note
of hand, except it be in the indorsements,

From these few remarks, to which several others might he
added, it will appear that the safe keeping of a book account
is nct of so great importance as that of a promissory note or
similar paper, and that therefore the plaintift has good reason
to object to paying a tax fur the safe keeping of a book ac-
count, at the time of entering the same for suit.

If, therefore, the plan to tax plaintiffs fur the safe keeping of
the records would be considered the proper one, then I wounld
hez to suggest that this tax be only exacted from them on suits
where *“*money is made;” and deducted when amount of
claim is paid over to him. The return which the clerk would
have to make, he could easily compile from his cash book.

But viewing the matter of taxing plaintiffs in point of
justice, I am of opinion that the plaintiffs should not be
taxed at all,  The plaintiff, before he received payment of his
justclaim, as awarded to him by the judgment of the Court, is
subject to consideralle loss of time and trouble in attending
Court and otherwise, for which he receives no recompense, in
tact somnetimes he has to earn his mwney twice before he gets

it. True, ho is eatitled to charge interest; but where is the
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business man that would not by far vather take the cash when
his claim matures, than the privilege of charging interest at
6 per cent? To all the luss and trouble he is put by the ne-
gligenco of the defendant, it is the defandant that ﬁ»rcf}s.h.uu
to place his papers into the hands of tho elerk of a Division
Court, and therefure I am of opinion that the defendant is more
liatle tr and should be taxed fur the safe keeping of the same.

Another remark made by Mr. Eyre is, * That it appears to
him that the several plaintiffs are more interested in the safe
keeping of the records of the proceedings in a suit than are
the defendants.” From this opinion, without any qualifi-
cation attached to the same, I bLeg to differ. The plaintiff,
while the suit is pending and until it is paid 1 y the defendant,
las no doubt a greater interest in the safe keeping of the re-
cords than the defendant : but after the suit is paid over to the
plaimiff, his interest in the records ceases; he has got his
money, and if all the records of the suit paid to him are burnt
or otherwise destroyed, he loses nothing hy it.  Different,
bowever, it is with the defendant after he has paid the
suit; the records then become of interest to him, they are
evidence in his favour before any Court and without any fur-
ther proof, even if he have lust all his receipts.  Many an ace
enunt has heen brought into Court, taken from old records, by
which alone the defendant has hzen able to prave his case, ex-
pose the plaintiff, and defeat him. If, in addition to these re-
marks, it 14 taken inte consideration that after two or three
months nest succeeding the sittings of a Court, there are gen-
erally less unsatisfied judgments of that sitting remaining in
Court than there are suits discharged : that every additional
sitting adds to the namber of discharged suits, while the num-
bar of undischarged suits from time to time remaining in any
Divisim Court dves by no meaus increase in the same ratio.
I am therefore of opinion that the defendants as a bady have
an equal if not & greater interest in the safe keeping of the
records than the plainriffs.

If then, on the one hand, it is shown that the defendants
have at least as great an interest in the safe keeping of the
records as plaintiffs ; and, on the other hand, that it would be
more just to tax defendants instead of plaintiffs for such
safe keeping, I see no reason why the defendants shuuld not
be taxed for the safe keeping of the records as well as for alf
other costs,

With respect to a safe provided by the County Municipality,
as propused hy Mr. Eyre, a very nice question would arire
after the muney has been refunded to the Council, as proposed.
—\Who would then be the vwner of the safe? Would nat
that safe belong to the different plaintiffs that directly
paid for it?  Cuuld the Government ever in justice ar equity
claim it and dispose of it?  Butif the Gavernment would pro-
vide the sufes, then as a matter of course the safes would be
their property and he held in frust by the Clerks.

The fee fund, although it has shown a large averplus, and
will in all probahility continue to do so under the present
system, will nevertheless not Le able at once to pay for the
purchase of about 212 or more safes to supply every Division
Court office, which would require abour £7500. I would
therefore sugaest to raise the * Entering Foe” payable to the
fee fund on all suits, say by one-fourth of the present tariff, and
in the course of three years the sum reguired would be raised

The proportion which the * Entering fee” bearsto the whole
amount paid into the fee fund by clerks of Division Courts
stands as 310 8 or 18 2 to 5% The averaze amuunt paid into
the fee fund on 1000 suits is £L125—of which fram £45 to £50
are paid for ¢ Entering fee.”  Increasing this fee by nne-fourth
will in three years bring from £33 to £37, fur a Court tha
does a yearly business of 1000 suits; those Courts deing a
smaller husinesk wauld not require so expensive a safe, whil
thase exceeding 1000 ar 1500 xuits would be entitled to a sufe
of ab it £40 or £30 value. By adepting this plan the plain

* Tbis proportion 1 bave calcalated from about 2000 suits.

ff, in the tirst fustance, would pav by way of deposit, the ad-
ditivnal rate intended for the payment of the safes, as well as
he would pay the fee proposed in Mr. Eyre’s scheme ;s but tho
money would cvcntua{‘ly Lie refunded to him after the defend-
ant paid the amount of judgment and costs; awd this, in my
humble opinion, would be a more just and equitable way of
t:l.;ing for the safe keeping of the records and the purchase of
sufes,

Should the Government feel dispased to carry out this sug-
gestion made by me, 1 question might arise, viz., from what
source in the meantime to take the sum of, sny £7500 required
to supply all the Division Courts with safes 2 And since this
question may cause somo difficulty in carrying out my plan,
1 also venture to suggest o way to overcome that difficulty.
Let those clerks thut have no safes he firat provided, and after
the fee fund has sufficient surplug, then either pay those clerks
that have suitable safes for their offices provided out of their
private means, the value of the same, with interest, fr .m the
date the first safes were provided hy Government ; or if they
have no suitable safes, then provide them with such as are
suitable, and allow them jaterest fur the use of th~ir private
safes up to that time. By these means all the clerks would
suon be provided with safes, and the object be attained.  The
Judges of the different counties will he best able to decide who
of their respective clerks should first be provided with a safe,
and at what price, after the Government hins established a cer-
tain standard for them.

I remain, Gentlemen, yours respectfully,
Ortro Kuorz.

J. T. (Derry West) axp P. D. (Owes Souxn).—We
are not able to make room for your communications in this
number; they will appear next month.

ANSWERS TO QUERIES.

T. L. fillsa page of foolseap in asking questions that
wmight be set down in three or four lines. ~ Correspondents
must learn to be brief.  The questions are shortly these :—

If by mistake the day of sittings is omitted in the copy of sum-
mons scrved, but the defendant nevertheless appears at the Court
and defends the case, can he sue the Clerk and his sureties for the
ueglect of the former, in omitting the day of sittings ?

As the object of service is to notify the defendant of the
nature of the claim aginst him, and the duy when he is
required to answer it, and as in the case put the defenduut
had all the opportunity for defence, and did appear aud de-
fend, he cannot have been injured by the omission ; and by
appearance he must be held to have waived the irregularity.
We are of opinion that an action agaiest the clerk and
sureties canuot be maintained.  There is neither loss uor
legal injury.

T. B.—We think you take the correct view in charging
. each for the fifteen persons suummoned as jurors.  The
iraument that the persons summoned are not jurors < till
sworn’’ is unsound.  They are taken from the roll as jur-
ors, sammoned as jurars, and called as jurors.  They are,
when sworn, the jury in the particular case.

The lungunie of the schedule to the Act is “ waking out
summons to jury, for cach juryman, 6d;” and by the 35th
~ection of the D. C et  notlessthan fiftcen’ jurors must
he smnmoned. Under the old Act there wis a fixed fee.
he schedule ta the Act of 1835 was designed to snerease
‘he Clerks fees, which it would certainly not have the effect
of duing unless coustrued accordiug tv your views.
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J.—~—We have not heard of any proposed mecting by the
Comumnisstoners under the section of the D. €. Lx. Act.
No doubt some additional rules are now nceessary, and se-
veral ¢ new points under the Act of 1853 reyuire to be
settied.”

London, 30th November, 1857,

GeNTLEMES,~—I take tho liberty of troubling you with the
following questions, and beg 1your auswer, having sought for
infermation from several professional men, whe differ in their
opuGtt i

pl. Does an execution allewed to run 30 days and returned
*¢ gnodg seized,” bold the goods after being a0 returped ?

2. If an afias execution be issued on an exccution that has
beeu returned * goods seized,” does it hold the goods notwith-
standing an exccution may have jssued from the Superior
Court before the Qato of the alias butafter the dato of the first
exceution ?

3. If an execution be returned “ goods seized,” and an alias
be tssued within the 30 days, does the alies hold the goods
from the date of the first execution, and soon, if the execution
be renewed every 30 days ? 1. B.

The questious arc of considerable difficulty, and we are
arc not in o position te speak positively, for we have no de-
cistons in point to aid us to a conclusion. We may best
answer the questions by giving our own views in yespeet to
thie force of exceutions from the Division Courts.

We aroe of opinion that if goods be seized under an exe-
cution at any time before the return day, and steps be taken
towards a sale, that such sale may be completed after the
return day.  In other words, within a reasonable time after
the thirty days have expired.

When an exceutian has been once returned its efficacy
is gone 2s a general rule, and other exceutions cowing in
would, we think, hold the property. The better opinion
scews to be that where goods have been scized but cannot
he sold for want of buyers, and the esecution s so returned
into Court, that a warrant in the pature of zen. ex. may
issug, which would be the regular continnation of the first
execution, and the property would consequently be held
from the time of scizure.

Alias excentions cannot be connceted with the original
execcution, so as to hold property from the first seizure.
# Goods scized” would be an invalid return,

The advisable prectice scems to be this—If gonds bave
been seized within the thirty days, to proceed with despateh,
and sell afterwards under the exceution.—If goods have
been offered for sale without effect, to return the fact and
obtain 2t new writ in the nature of a ren. ez, but much
diffeulty will be saved by the bailiff promptly acting on the
exeeution.  T. B. asks a fourth gquestion, which coneerns
himeself mainly, and has not been inserted.  Oue reply s,
take the rask 1f voluntarily paid to you, but the payent
is not claimable as of right.

COMMITMENT ON JUDGMENT SUMMONS,

Notes of Enghish Cascs, for e informntion of Suttors—(cantimtedy.

The fullowing report of a ease before the Judge of the
Shorediteh Co. Court exhibits circamstanees under which
a conuitial was at once made :

. Brenasay v, Asurox, .

This was a judgment summons issued by the plaintiff. 1%s
Homner was infornied that the defendant had admitted he was
in receipt of an income of £30 1 year; that his Henor had

ordared defendant to pay 10s. & month ; and that this was the
seventh judgmont summons that had been issued againet him.

The defendnst, to prevent s commitment, had, under the
direction of his Honor, signed an authority to the trustec under
his father's will, to pay out of his {defendsnt’s) weekly income
25 6d o week and upon signing it Mr. Buchapan abandoned
the summons. Notwithstanding this forbearance, the defend-
ant went fo the trustes the day belore the instalment hecame
due, ard requested him not to pay it, and he had not puid any-
thing since, Uader thess circumstanceshis Honor was asked
to commit tho defendant for the full period of forty days.

His Ionor declived to commit the defendany for the full
termn, but ordered bim to be committed for twenty-one days.

MANUAL ON THE OFFICE AND DUTIES OF
BALILIFFS IN THE DIVISION COURTS,

(Lor the Law Journal ~By Vo)
{CONTINUED FROM PAGE 214, VOL. &)

It is possible that some question may be raised on the
copstraction of the Gth seetion of the D. €. Ex. Aet. If
in any ease of seizure where there is not sufficient to satisfy
both the landlord and the exceution creditor, and the latter
should insist on his priority over the landlord, the safest
course for the bailiff will be to suc out an interpleader
summons, calling upon the landlord and the judgment
creditor to come into Court, that the question between
them may be adjudicated upon by the Judge, and an order
be made 2s to the disposal of the amount levied.

“ For cvery additional distress for rent”” made under the
civcumstances before spoken of, the bailiff will be entitled
te have as the costs of the distress the fees allowed by an
Act of the Parkiament of Upper Canada, 1 Vie. chap. 16,
instead of the usual fees allowed in the Division Courts.

The fees allowed by that Act are as follows :

SCHEDULE OF COSTS AND CHARGES ON DISTRESSES FOR
SMALL RENTS AND PENALTIES.
Levying distresses under ten pounds, five shillings.
_Man keeping possession, per diewm, three shillings and
ninepence.

Appraisement, whether by one appraiser or more, four-
pence fu the pound on the value of the goods.

If any printed advertiscments, not to exceed iu ali five
shillings.

Catalogues, sale, and commission, and deltvery of goods,
one shilling in the pound on the net produce of tle sale.

And no person “shall make any charge whatseever for
any act, matter, or thing mentioned in the said schedule,
unless such act shall have been really done:” (1 Vie. eap.
16, 5. 1.)

THE PRACTICE OX PRGCEEDINGS BY WAY OF
INTERPLEADER.

When an adverse claim is made to the proceeds or value
of mo0ds, there is no practical difficulty caused by delay in
waitiey for an adjudication upon interpleader; but where
the claim is made to property taken in execution or
attached, particularly if it be of a perishable nature, there is
often much difficulty as well as hardship in the matter.

The issuing an interpleader summons docs not justify
the bailiff 3n giving up the possession of the property, for
the question of ownership has to be determined at the
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hearing by the Judge, and should the bailiff withdvaw from
possession, the goods may not be forthcoming to answer the
Judgiuent gtven upon the interpleader.

The course pursued on interpleaders from the Superior
Couris to avaid expenses, however beneficial to all concern-
ed, it is belicved would not be warranted in the Division
Courts.

The costs of retaining possession, it may be for onc or
two wnenths until the interpleader ts decided in the Divisior
Court, may cat up a large part of the value of the geods
getzed; and it is therefore most desirable that some
arrangement shonld be made between ihe claimant and
execution ereditor, by which the expense of keeplng may
besaved. When this cannot be accomplished, it is usual
for the bailiff to haud over the goods ta the claimant, tak-
ing a bond with sufficient sceurities from him, that the
goods wilt be fortheoming whenever dewmanded, or the
value thereof paid. But this practice is not without ob-
Jjection, for the bailiff is liable for the fortheoming of the
aoods at the required time, avd in taking securities, as-
sumes the whole respousibility, If the security turn out
1o be worthless, it would be no excuse for the non-produc-
tion of the goods. The hailiff will be perfectly safe only
where the value of the goods seized and probable costs of
the interpleader are deposited ta Court to await the result
of the interpleader issue.

LICENSE OF COUNSEL.
(From * The Law Times.""}

Mr. Justice Ercr, has publicly rebnked what we fecl to be,
and shall ever call, e license of the Bar—not itg liberty ;

Ducing the trial of a case Mr. Serjeant Thomas asked 2 wit-
ness if ke was tn dificalties.  This being answered indigmat-
1y in the negative,

ErLe, J., 50i8 he really thought it an abuse of the power of
a counsel to put such a question without foundation, and he
thought a counsel whe did so deserved I of the public.

Phemas, Serjt. said ke was enly following his instructions.

Ence, J. srid he should like to know who instracted him.

Thomas, Serit. said it was very diflicult to canduct a cace,

Erig, J. said the frecdom of question allowed to the Bar
ig a public nuisance, and the barrister who made such an im-
putation ought to be prosecuted. It wasamost important right.

Zhomas, Serjt, said, it was & most important thing to do
one's daty, nad difficult not to answer the court.

Esie, J. said, when ho thought 5 question has relation to
the truth he was most anxious it shounid be put; but to cast
hap-hazard imputations at the suggestion of a person whe
might have no scruples as to what he did was a degrea of mis-
chief that made him wish a party should be prosecuted. He
beggred leave to say that in his experience he had seen counsel
50 abuse their privilege that he had cordially wished o power
could be instituted that they might be prosecuted for » mis-
demeanor. If the imputation was & correct one, of course he
was wrong ia this instance, but he did nat sce any sign of
ground for the imputation.

Zhomasy Sesjt. said, that he always abstained from putting
a question that wonld give pain or occupy time, and the har-
rister who resorted to such a course would fiad it told against
him, and he himself would rather cease from apperring in
court if he were capable of acting in the manner which had
been suggested.

We are conscious of the difficulty in which counsel is often
placed in this vespect. e is instructed by his brief that a
witness Is discreditable, and should Yo erass-examined on cer-
tain smgcd facts, Whatisheto do? 1Ifo hasno means of
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‘uscertaining the truth before ho puts the question. Is he
(then, never to put & question tending to discredit o witness?
Bat if it ke his Quty to do so in seme cases, how can he possi-
bly distinguish between the eases in which he ought to de so,
and those where he onght not to do so?

Wo write with experience, having many times felt the per-
plexity. In such cases the course ndopted wes to consult the
Attorney, and obtain his assurance that he helieved the impu-
tation to he well founded, und his reason fur so believing, and
j to refase to put the question unless he ndduced some substan-
tial grounds for his helief—something more than mere hearsny
from his prejudiced and perhaps unscrupulous client. By
adopting this rule, counsel would rarely be led into serious
errar,

‘The random hits at private character, whichk so often dis-
grace our courts of justice, cannot be too strongly condemned.
A witness is ealled upon to perform o public duty, always un-
pleasant, often painful, and is eatitled to protectien in tha
doing af it. Another rule is this-—~counacl should never suffer
himself to bo made the medium for merely annoying o witness,
by reference to irrefovant matters, which, even if true, do not
in fact render his testimory the less credible, To the Soli-
citors also we mustaddress a word of cantior, They too often
intraduce into their briefs suggestions for which they have re
substantial authentic foundation, and thus counsel are misled,
a8 was Mr Serjennt Taouas, Woe have seen briefs containing
instructions for counsel which the Attorney wounld not have
dared to act upon with his own lips—just as we have scen a
client endeavour to make his Attorney da and ery for him
what he was not brazen enaugh to say ar 2 do for himself.

This shonld not be. The Attorney should fec that ke is
speaking in his brief, and bo cautions aceordingly, I is ve-
sponsible for all that appears there.

Wao have received the fullowing from o correspondent, who
suggests that the right courso would be, to make the Attorney
responsible for his instructions ; nnd perliaps that would bo
the right remedy for o great wrong:

70 THE ERITOR OF TUE LAW TIMES.

Sir,~A case in the Queen’s Bench Nisi Prius Court, report-
ed in the Times of yesterday (Fiday, the 20th inst.), suggesta
a question of the gravest importance alike to the public and
to both branches of the Profession, viz., to whate xtent the li-
cense of counsel ought to be carried in the course of crogs-ex-
amination, sod what amount of discretion ought to be nllowed
him in the conduet of o cause? In the case'to which I vefer
{the name of which, however, is not given in the Zimes’ ve-
port) Mr. Serjeant Thomas, in the course of cross-examining 8
witness, asked him if he were not in difficulties. The wit-
ness indignantly denied the imputation, on which Mr. Justice
Erle interposed, and in every strong language reprimanded
Mr. Serjeant Thomas, declaring that such license as the learn-
ed serjeant had taken had become o public nuisance, and that
the buarrister who so acted descrved to be prosecuted. Mr.
Serjeant Thomas answered, be had only acted according to
his instructions. “Then by whom are you instructed?” in-
syuired Mr. Justice Erle. To this point-blank question the
serjeant docs not appear to have given a direet answer, but
contented himself by remarking that it was very difficult to
conduct ¢ cave under such jeircumstances; and after « little
more not very cdif}ying * gparring'’ between the judge and his
*brother Thomas,” the former again took oceasion to remark
that he had frequently seen, in his own experience ss a judge
counse! §o conduct themsclvesin their cross-examinations as
to make him wisk they could be prosecated and punished.

Now, an observation like this, falling from a Judge of Mr.
Justice Erle’s high character aund position, eannet pass un-
noticed, liko the charges so frequently brought agamst the
Bar by anneymous writers in the public press.  For the sake
of the sacinl stafus and reputation of the whole Profession, tha
matter merits a full inquiry.
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First, then, I would ask, whence does a counsel derive the
materials on which he founds his line of cross-examination ?
and, secondly, what discretion ought to he extended to him in
using those materials? The first question is easily answered
—the counsel derives his materials for eross-examination from
the attorney who instructs him. Ile eannot be, and certainly
ought not to be, as we have always contended, sequainted with
the facts of his case from his own personal knowledge. The
very esence of the relationship that exists between counsel and
attorney consists in this—that the former knows only what
he learns from the latter respecting the facts of a case, and
consequently for their truth the attorney ¢s responsible, but
the counsel 73 not, and cannot be.

It is no doubt a monstrous thing for a respectable witress—
say & merchant of high station and character in the City of
London—to be asked whether heis not in a state of insolvency
when there is not the slightest foundation for such an accusa-
tion ; and we would not screen the attorney, who so prostitutes
his honourable calling instructing counsel to put such a
question where there is no fouudation for it, from any punish-
ment, however severe and disgraceful. But we do say the
counsel is not responsible for acting strictly hccording to the
instructions of the attorney, provided they are not inconsist-
ent with the ordinary principles of morality and honour.
And this brings me to the consiaeration of the second question
—What discretion ought to be allowed counsel in using the
materials given him for cross-examination? I answer, a dis-
cretion that having first endeavoured, by inquiry of the attor-
ney to ascertain whether the alleged facts on which he founds
his instructions, to counsel, to discredit a witness on eross-ex-
amination are to the best of his knowledge true, and not mere
vague surmises, does not then shrink from putting soch ques-
tions, however high the station of the witness, or however
damuoing the nature of the inquiries. Recent events have but
too plainly shown that it is not a high position in commerce,
or a piace in the Legislature, that exempts men from such
questions being put, and properly put, to them. But befure
the counsel does put a question, which in itself almost ruins
the witness’s reputstion, let him well weigh the power he
wields, and pause before he uses the deadly weapon placed in
his hands. If, however, after inquiry, he 13 told by the attor-
ney that there is sufficient foundation for the charge, then, I
Bay, let him strike home, no matter whether judges frown or
men in high positions exclaim against insolence of counsel.
I repeat once more, it will be a sad day for the freedom of the
English Bar if a counsel must actually know, from his own
sources of information, the truth of charge against a man’s
character before he puts it; but I assert with equal warmth,
‘that it behuves every attorney to look well to the truth of the
instructions he prepares, fur on him rests the moral, and ought
to rest the legal, responsibility.

[ am, Sir, yours, &e.
A BarrisTER oF TiE WesTERN CrRCUIT.

Temple, Nov. 20.

u. C. Fl__E_IiO RTS.

QUEEN’S BENCIH.
(Hilary Term, 20th Victoria.)
{Reported by C. Rosrxsox, Esq., Barrister-at- Law.)

TerrY V. THE MoNICIPALITY oF THE Townsmip oF HALDIMAND.
By law—Shop licences to sell liquors— Power of Municipalities—16 Vic.,
ch, 194, sec. 3. sub-sec. 2.
A bylaw directing the clerk of the municipality to grant licenses to sell spirituons

liquors for the vear to two parties named, and that no such license should be
issuaed to anv othee persons— Held, good.

Where tha operation of u by-law is spent, it will not be quashed

Read obtained a rule nisi on defendants, to shew cnuse why by-
law 114, passed by the manicipality, also by-law 129, both limit-
ing the number of licenses to be issued to shop-keepers to sell epirit-
uous liquors, should not be quashed, wholly or in part, as illegal,

on the ground that they grant exclusive priveleges to certain per-
sons named therein, by ordering that no such licenses shall be
issued to any pers'n for the period stated in the by-law, except
to certain persons named in each by-law respectively

By-law 114 was passed on the 1st of March, 1856. It enacted
that it should be the duty of the clerk of the municipality to graut
licenses to sell spirituous liquors daring the year 1856, to William
Taylor, of the village of Grafton, to be sold in his store only.
Also to grant a license as aforesaid to the firm of Campbell & Pym,
in the township of Haldimand, to be sold in their store only, in
Csmpbell-Towfn, near Grafton. And that no licemse should be
issued by the clerk to any person or persons whatever, for the
purpose before stated, save and except to those persens, as there-
inbefore provided ; and it repealed so much of & former by-law
(82) as was inconsistent with this by law.

By-law 129 was passed on the 28th of July, 1857, It made it
the duty of the clerk (by the same form of words as in the other
by-law) to grant licenses to sell spirituous liquors, during 1857,
to William Taylor, of Grafton, and to the firm of Campbell and
Pym, in Campbell-Town, under the same restrictions; and in the
=ame form of words it prohibited the clerk from granting a license
to any other person whomsoever. This latter by-law further en-
acted, that if any person should offend against this law, or any
part thereof, he should upon conviction, or confession thereof, be-
fore a justice of the peace, ferfeit and pay for each offence a sum
of not less than £5, with costs, &c., and in default should be com-
mitted to the county gaol for not less than 10 days, or more than
20. And it repealed so much of by-law 82 as was inc.nsistent
with this by-law.

Heary Terry, the applicant was a merchant in Haldimand. He
swore that on the 20th of December, 1856, he was convicted be-
fore two justices of the peace for an alleged offence against the
by-law 114, in selling liquor without a license; and a fine, with
costs, levied upon his goods; and that on the }1th of April, 1857,
he was convicted before three justices of the peace for an offence
against by-law 129; and he annexed a copy of the conviction,
which showed that £4 fine was imposed, and 17s. 9d. costs, which
he said had not yet beenlevied. This conviction stated the offence
t0 be against the by-law 123, and the statute in that behalf. He

swore that one of the convicting justices on both occasions was
the reeve of the township.

The cleck of the municipality swore, that the only applications
for licenses in 1856, were from Taylor, Campbell and Pym, and
Henry Terry; and for 1857, the first two only, and not Teiry.

The by-law No. 82 referred to was passed on the 11th of Feb-
ruary, 1854. It related to licenses to be issued to persons for
welling spirituous liquors by refail, other than tavern-keepers.
Tbe other two by-laws, it will be observed, were not so confined
to licenses for retailing, but extended to all selling of spirituous
liquors.

this by-law 82 provided that after the 1st of March (1864) no
person should sell in Haldimand spititnous liquors by retail, except
in taverns, &c., uuless licensed under that by-law. It made it
lawful for the clerk, theteafter, on paymeat of £7 10s. to issue
licenses to retail spirits, wine, &c., in any place in Haldimand to
be mentioned in the license, other than in taverns, &c.. to such
persons as should apply for the same in writing, which license should
be in force to the last day of February after its being issued. In
another clause it provided that the clerk, on payment of £7 10s.,
should issue a license to the persons applying, in the order in
which they should be applied for.

This by-l:w contained provisions also for regulating the conduct
of persons selling, and providing for the punishment of those of-
fending against tt.

In answer to this application the Reeve, John Wilson, made affi-
davit, that Terry, the applicant, kepta store in a village called
Vernonville, which was enmposed of his store, a blacksmith’s shop,
in which the post office was kept, a shoe-maker’s shop, and a
small grocery ; that he had a license to sell liquor, which expired
in February, 1856; that the giving a license to Terry had given
grent d®satisfaction in the neighbourhood, and that petitions were
produced, numerously signed by inbabitants of Ward No 8 in
which Terry’s shop was situated, earnestly entreating the muni-
cipality not to license Terry, or any one else, to retail liquorin
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that neighbourhood. These were preseuted in February, 1856,
and February, 1867. That there were four licensed tnverns in
Haldimand, and only six storce in the township, besides Terry's,
of which four were in Grafton; that neither Terry nor any other
person, except those mentioned in the by-law, apphied for license
this year, (1867); and the only places where it was at all neces-
gary there should be shops for retailiug liquors in Haldimand,
were those named in the by-law,

J. D, Armour shewed cause.

Coyne and The Municipality of Dunwich 8 U. ¢, R. 448; Bax-
clay and The Municipality of Darlington, 12 U. C. R. 86; Grey-
stock and The Municipality of Otonnbee, 12 U. C, R, 468; 16 Vic.
cap. 184, 8. 3; 13 & 14 Vie. cap. 65; 12 Vie,, cap, B, see. 116,
wero eited.

Ropixsox, €. J.—The applicant, as to one of his objections, re-
lies on the judgments in the cases of Barclay and The Municipal-
ity of Darlington (12 U. C. R. 85) and Greystock and The Muni-
cipality of Otonabee (12 U. €. R. 4568} ; but we do not think they
can be pressed so far as to support this application.

It was tavern licenses that werein question there, not shop
licenses The Municipality had in those cases granted only one
tavern license for the whole township, which gave a strict mono-
poly to one person, and excluded all competition, so that the one
person licensed could exact whatever ho pleased for the ligquorhe
retailed. Wethought that manifestly unreasonable and objection-
able; and besides, the power given to them to limit the number of
inne and skops in & township, &c., wes not fairly exercised by al-
lowing only one inn and one shop ; and what further weighed with
the court in these cases was, that it was not till after the munici-
pality had found that they could not obtain the nssent of as the
inhebitants to a total prohibition, Ly & proceeding such as the 4th
section of the act 16 Vic., ch. 184, required that they restored to
the very unusual measure of licensing one inn only in & townslip,
and that not in a situation which shewed that the object was the
convenient nccommaodation of the public.

We held that we could not but Jook upon that as a contrivance
by the Municipal Council to do that indirectly which they could
not do directly, and in the manner required by the legislature:
that it was not a done fide exercise of the discretion of limiting the
number of licengsed taverns, with a viow to a reasonable and con-
venient accommodation, and, 2s far as could bo managed, the
2qual accommodation of the inhabitants of the township; but that
it was in reality a prohibitory measurc a3 o its genernl effect and
tendency, and was intended to cvade the legisintive cnactmaent,
which gave to the inhabitants of the township a dircet voto upon
the question of probibiton.

The circumstances of this cage arc differcnt.  Thisby-law allows
the licensing of two shops to retail liquorsin a towaship, in which
there are four licensed taverns besides. Then there is s compe-
tition allowed. The privilege is not confived to one person, but
is literally given to s number of prraons, though 1o be sure the
smallest number possible, if there are to be more than one.

The two shops are alse in the business part of the township, to
which we may suppose the inhabitants would at any vate chiefiy
resort for such things ns they may have occasion to buy.

Moreover, there have been, it seems, no other appplications for
shop licenses, except for one of the years in question, on the part
of the person moving o quash this by-law; and as it is alleged,
sad not denied, that ho bas been twice convicted of retailing
liquors without license, e does not stand e o particularly fuvour-
able position in making this application,

The inhabitants generally seem satisfied with having bu¢ the
1wo shopy licensed. We conld not properly, perhaps, give much
weight to the circamstance of so many persons havipg petitioned
the municipality not to license the applicant 2gain on sccount of
the mischief which it had produced in his neighbourhood, because
wo canpat appreciate the influence which such a petition ought to
have zo well &3 the Council could, to whom the petitioners are
known, Weonly know, generally, that itis no difficult thing to
get up petitions on either side of almost any question.
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The point in this application which hias scomed to us to requirve
most consideration, is the fact of the Council having in the by-laws
taken upon themselves to name the parties who alone shall be
ticensed, which accounts rea-onably enough for uo one clse having
applied.
1t is singular how the Council have rushed from ono extreme to
anether. By the by-law No 82 they allowed every one to have a
licenso who chose to ask for it, and to pay the sum of £7 10s.,
without allowing any opportunity for considering tho character of
tho applicant, or the convenienco of the inhabitants in regard to
tocnlity, But the by-law now in force only two certain perscns
are to have the privil’_o. It ycems nu objectionnble modo of de~
termining who shall bo the two persons, by nmaing them before-
hand in the by-law ; but wo do not think wo can pronounce it to
Ye illegal. The legisiature, by the clause refecred to, (section 3
of 16 Vic, ¢b. 184,) allows the municipulity to liwit the rumber
of persons to be licensed, but maked no provision for sclecting the
persons.  Whao then is to rake the selection? This clause is all
that we have to look to respecting this matter, It does not give
any power to the clerk to choose any of the applicants at his
pleasure. It would bave been indiscrem to enact that the two
who applied first should got the license, and the act does say
so. Since the statute bas been sileat, nul sineo some one must
determine who shall have the licenso when the number is lmited,
wo catnot deny to the Council the authority to select; and if thoy
could do it by resolution, or by verbal direction te theirclerk, they
can do the samo thing in a formal manner by by-law,

It secrns objectionable that the municipal councillors, who are
selected by tho popular vote, should have this kind of discretion
to select; but thatis a matier for the legisiature to guard against,
and if they aro to do it at all the same influenco might be brought
to bear, and the same effect produced, whether they make the
selection in one way or another., It doesuot seem a wise provision
for the legisiature to have made, for several reasons, but that can
be easily remedicd if upon expericoce it is found injurious. The
words in the third clause, * or for limiting the number of persons
to whom, and tho Aowses or places for which, uch licenses ghall bo
granted,” seem, we think, to intend that the municipality ave to
select the persons, ns well as to limit the nun.der, for having limit-
od the number of persons they are to limit the houses or places to
be lic snsed.  Hero they have done it by nrming the persons who
were actually keeping the shops which they had resolved to license.
They might have enacted that two shops only should be licensed,
and then have specified the shops, without specifying the individ-
uals. That would have been o literal compliance with the act,
but we cannot, wo think, hold the other fo be illegal.

Wo are of opinion that the 116th clause of 12 Vic., ch, 81, does
not apply to inn-keepers and shop-keepers, respecting whom the
legislature have made special provisions; and besides it is not
under that act, but under 16 Vic., ch. 184, that these by-laws
have been passed.

The first by-law, No. 114, we should at any ratenot have quash-
ed, for its operation is spent; and we do not quash that which is
now in force, No. 129, for the reasons we have stated. But we
cannot but think that the mode of sclecting the persons does re-
quire to be better provided for by an act of the legislature, for to
sllow any who come first to obtain the license would seem injudi-
cious, and to name them in the by-law appears inconvenient, if
not objcctionable, for it might be that the person named might not
desire the license, or miglt leave the bouse, or Jeave the country.
1t would scem more rsasonsble that all who chioese should have
been left to apply, and leave the municipality to make their se.
lection for them. Instead of that they have passed s by-law
limiting the aumber in effect to two, which is one part of the
authority committed to thewm, and limiting the places, which is
another part of the uuthority to bo exercised hy them ; namely, to
the shops of Campbell and Pym, near Grafton, aud to the shop of
William Taylor, in Graften.  We cannot say that it is not in sub-
stance carrying out the statute, though we think it would have
been better if they had in terms limited the number of licenses
only, and leaving it apen to auy person to apply, bad afterwards
gselected the two from thenumber of applicants.

Rule discharged.
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CuMMUN PLEAS.
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(Reported by E. C. Joxes, k38q., Darruter ab-Law.)

O'Briey £T AL, v. Tue Vievage o Trestox.

A man Indng aut villazo Jota on hit lande with streets 1o hound tha lote, and
relting ac onting to sl a plan I bound by this dede atlon of tha streo ts
unloxs the tact of such dedication bo rebutted by othor evidence.

Trespass qu cl. freq. in the village of Trenton—that is to say,
a certain close abutting on the south on the north shove of the
Bay of Quintd, on the cast, on the westerly side of the river Trent,
on the north, on the southerly side of Dunduy Street, in the said
village of ‘Trenton, and on the west on a line drawn paralicl and
in continuntion of the westerly side of Front Street, mn the said
village of Trenton as now established produced to said hay shore,

Pleas—Ist, Not guilty by statute 4 & & Vie., ch. $4, scc. 6.
2nd, A puablic highway ucross the said close, wherefore defendints
being the governing corporation of the said village, and having
occasion to repair and use tho said road did, &c. The plaintf
denied the right of way.

The trial took place at Belleville, in October last, before the
Chief Justice of Upper Canada. The trespass was proved: the
plaintiffs had wood on the losus in guv in 1853, and the defendants
gave them notice to remove it.  They dit remove it, and the de-
fendints’ officers and servants levelled and made a street from
Duandas Street to the waters of the bay, aud the street was used
some time. Then pliintiffs put up n fence obstracting it, and in
April or May, 1856, the defendants had this fence removed. There
was then put in the patent tor thirty-four acres, containing the
locus in quo. dated the 1st March, 1803, to Jehn Bleeker in fee,
and subsequent documents shewing the plaintiffs to be lessees.

1t appeared that Jobn Bleeker and George Blecker, were sons
of the grantee of the crown, nnd after his denth became joint
owners of the property granted to him. That John had the ma-
nagement, and that he employed Greely to survey and lay out the
village lots referred to in the conveyances. He admitted that
Front Street was laid out according to his directions, west of the
river, on the north side of Dundas Street, but den ed that he bad
extended it south of Dundas Street to the bay of Quint and de-
nied that he had employed or authorised Gieely to make a plin,
1t appeared, however, that he and his brother George bad joined
in n conveyance to one Jacob W Myers, dated the 3rd January,
1822, described as situated in the township of Murray, being part
of willage lot No. 1, village Jot No. 5, and the broken front of vil-
1sge lot No. 5, on the river Trent, containing three-fourths of an
acre, and tinrty-two perches of land. ¢ No. 1, beginning ol the
Buy'af Quinte, southwesterly side of Front Street, thence along the
same N. 48 degrees W. one chain; then S. 42 W. 1 chain ; then
S. 48 E. 1 chain and fiftecn links, more or less, to the bay afore-
said; then along the same north-easterly to the place of begin-
ning.” Aceording to this description Front Street extended to the
Bay of Quintd, and the point of beginning at the bay would cor-
respond with the protraction of Front Street from the north side
of Dundas Street, as Front Street was at first Inid out 33 feet
wide, though it has since been made 40 feet wide. On the 20th
of June, 1882, Jacob W. Myers conveyed to William Robertson
the premises he had acquired by the deed of 3rd of January,
1822, with precisely the same deecription.

The map drawn by Greely and referred to in a deed of the 20th
Marcl, 1821, through which the phintiff claimed, was not pro-
duced at the trial. It had been in the posscssion of William Ro-
bertson, and was said to have Leen produced at the trinl ofa
cause of Doa Murphy v. McGuire, by Robertson himself, at Co-
bourg, in 1829, since which it could not be traced. Raobertson
swore he had searched for it, but conld not find it. The cvidence
with regard to it was conflicting. Some witnes-es denying, snd
some very distinctly asserting, that on the map Front Strect was
delireated and marked as extending on the south sile of Dandas
Street down to the bay. The learned Chief Justice directed the
jury. that a man lnying out a village on his land, with streets to
bouund the lots laid out, is bound by this dedication of the streets,
if he sell the lots according to such plan; and ho left it to them
to say on the evidence given as to Greely’s plan, and the referenceto
it in the decd, and tho description contained in such deeds, whe-
ther this street was not so dedicated, remarking that if so, the
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conveyanee of the whole land in tho deed to Ripsom would not
have the effect of extinguishing the right of way.

The jury found for the plaintiff, damages 1s.

Walbridge, in Michachnns Term, obtained a rule nisi for a new
trinl, on the grounds that the verdict was against law and evi-
dence, and tho weight of evidence, and against the judge'e charge,
pointing out the grounds of the application in the rule

Jellett shewed causo, contending the evidence of dedication was
wholly insuflicient, and therefora the verdict was right.

Drarer, C. J., delivered the judgment of the court.

I thiuk theve should be a new trial on payment of costs.
There is a public right in question, and it is enough to say that
while the decision of the jury was not in accordance with the im-
pression of the learned Chief Justice who tried the cause, it i3 not,
after a careful examination of the evidence, entwwely satisfuctory
to us. That Greely’s plan, whatever it did contain, was the plap
on which certain village lots weee laid out by the then proprictors
of the tract of land is beyond dispute, nud the testimony of one of
these proprictors, though not very clear, and perhaps not very
consistent, is so far in nccordance with his own deed to Ripsom.
In my miud the weight of the paro! evidence is in favour of the
conclusinn that on this plan Front Street was protracted to the
by, sud this conclusion is very strongly fortified by the deserip-
tion in the deeds of 3rd January, 1822, and 20th of June, 1832,

But the facts were not sufficiently elicited, and enongh appears
to convince us that a fuller investigation is necessary in order to
bring the question of dedication properly before a jury. The
fact that a street was lnid out on the plan, and that one lot at all
events was conveyed with o description bounding it on that sireet,
may be rebutted by the owner-hip of the street and the lot so
described becoming vested in the same persom, and by a total
absence at any time of user as a highway. All inference of dedi-
cation in fact may be rebutted, though an intention to dedicate
may have existed, or the intention may be shewn to have been
attended with or followed by such acts as would remove any rea-
sonable doubt that a dedication was really made.

Hirn v, Moxicirarni?zy or TECUNSETH.
School act—Notion to quash by-law.

Where a great length of time has been elapsed Lefore motion made. thecourt re-
fused w quash a by-law alterlog school sectious, it befug on its face legal and
having been acted upon

On the 6th February, 1836, Mc.Vickael, obtained a rule nisi to
quash in whole or part, by-law No 36 of this municipality on the
following grounds : 1st, Thatit was not submitted to a meeting of
the freeholders or houscholders of the township, or at any meet-
ing of the school sections of the townsbip duly called for that pur-
pose. 2nd, That the frecholders and householders in th2 school
sections affected by the by-law, have not assented to such altera-
tion at any meeting called for the purpose of obtaining their as-
sent. 3rd, That there was no request of the majority of the free-
holders or householders expressed ut a public meeting called by
the trustees for that purpose. 4th, That union school sections in
said township arc disunited and abolished without any request
made or expressed by the majority of the houscholders and free-
holders in such anion sections.  4th, That the parties affected by
such alterations were not duly natified of the proposed by-law.
The rule was served on the 26th of May last.

A copy of the by-law was applicd for, and obtained from the
township clerk on the 15th December, 1855 : it is intituled ¢ By-
law No. 36, to pravide for the better arrangement of school sec-
tions in the township of Tecumseth, in the county of Simcoe,” and
was passed on the 19th December, 1851, It epacts that on nnd
after the 25th of December, 1854, the school sections ehall be
composed of the following lots, and part lots, concessiors, and
part concessiens, in accordance with the following description.
It then sets out fomteen school sections mentioned, what lots, or
part of lots, and in what concessions respectively ench section is
to ¢ msist of, appoints places for holding the first meetings for the
clection of school trustees in each school section, and repeals all
former by-laws, orders, &c.. soustituting school sections except
as + to No. 14, heretofore known as school section No. 17, which

s1all be in no otherwise affected by this by-law than by the addi-



1858.] LAW

JOURNAL.

17

e e e SRty

tion hereinbefore made.” By some words used in the by-law it
appears there hnd been previously eighteen school sections in the
tuwnship, and this fact is stated in the affidavits, which further
set forth that five of these eighteen were union school sections
connected respectively with the townships of Adjnta, King, aun
West Gwillimbury, and were numbered 12, 13, 14, 15, and 16.
It was alwo sworn that the by-law nttected the former school sec-
tion, Nu. 7, very materially, distributing the lots, ete, which
wers in that section, over three different school sections, occasicn-
ing greatinconvenicnce to the inhabitants of the old section No. 7 :
that the by-law has abolished all the uuion schoot sectivns, aml
the parts of the township of Tecumseth of which they were com-
posed have been distributed into other school sections, and alt the
former school sections have been more or less altered @ that ne
public meeting of the tvecholders or houscholders of the old see-
tion No 7, was called to consider the alteration, or any subject re-
Inting thereto, before the passing of the by-law. That (as be-
lieved) no requisition to call a meeting for any such purpose was
made to the trustees of the old section No. 7, nor was any such
request made to them: that (as believed) no opinion sn tavour of
the changes made was expressed at any public meeting in any
sohool section : that (as believed) on the 5th December, 1854, it
was regolved at o meeting ot the township council, that a meeting
should be held of that body on the I9th of the xame month, to
alter the then existing sections, and union sections, and that all
school trustees, reeves, and local svperintendents of townships
should be notified thercof. That this step towards the alteration
ot the school wections was taken without nutice given to the trus-
tees of the different scbool sections That Hili, then trustee of
school section No. 7, was present at the mceeting on the 19th De-
cember, 1854, that a petition on behalf of xection No. 7, nume-
rously sigued, was prescnted against the alteration, and similar
petitions from sections Nos. 6, 13, and 16, which latter were
union school sections. That there were on'y one or two petitions
in fuvour of the change. Nevertheless, the by-law was passed,
though Hill made all the opposition in his power.

Cnuse was not shewn until the 2nd September (Tripity Term),
1856, affidavits were filed setting forth thnt under the by-luw
movad against, there were in the year 1855 six new school housex
erccted, costing from £100 to £250 each; that uotices of appeal
against the by-law (meaning evidently the rule nis). was not
served on the county clerk until the 27th of May, 1856 (the
reeve was ouly served the preceding day): that many applica-
tions were made prior to the meeting of the council held on the
5th December, 1854, to have the school sections altered: that at
u meeting of the council held on the 29th of August, 1894, it was
ordered that notice be given that all persons desirous of having
glterations made in their school sections, were requested to take
proceedings and wmake application to the council at its meeting on
the 7th November, 1854, on which day many parties attended,
and expressed their desire to have nlterations made, in conscquence
of which, it was then ordered that the final decision on tchaol
sections be laid over until the mecting on the 5th December, 1854,
on which day the resolution already referred to in the affidavits
in the support of the application, was adopted, and notices pur-
suant thereto were prepared, and given to a constable fur service
on the school trustees of the diffcreat school sections and union
school sections in the township, and the trustees of the union school
sections formed with portions of adjoining townships, rves-
ding in such adjoining townships, and also the reeve of such ad-
Jjoiniag towaships, and the local saperiutendents of schools therein,
and in the township of Tecumseth. Thec constable swears he
commenced serving the notices on the 8th December, and finished
on the 12th, and served the complainant John Hill on the 9th De-
cember.  (Note—Hill swears *¢ that he bad ouly been potified on
the Saturday preceding the Tuesday on which the by-law was
passed,” which if Tuesday was the 19th December, would be on
Saturday, the 16th December).

Connor, Q.C., on behalf of the municipality, urged that every
party interested had ample notice: that the change made was
witain the spirit and meaning of the acts, and was sustained by
the case of Ness v. The Township of Saltfleet, 13 Q, B, U. C.,
408, and he urged that the tardincss of the application, and the
long delay in serving it, prevented cause becn shewn last term.

He referred also to Grierson v. the Municipulity of Ounturio, 9
U.C. Q. 1, 62,

Draver, C. J., delivered the judgment of the court.

I have not felt it necessary to go into the ebjections urged to
this by-luw, which are founded on matters extiiuse to it, such as
the want of notice, the sbseuce of public meetings, &e.  The by-
luw ou the faceof it, is within the anthority conferr -d by the 13th
and 14 Vie., ch. 48, aud the proviso to the 17th scction of 16 Vie,
ch 1R85, The court of Queen’s Beneh beld in Sutherland v, The
Munieipal Couneil of East Nissouri (10Q. BB, U. €., 626), that they
had no authorsty given by the statute to quaxh & by-law on an
applieation of n similar nature to the present, exeept for some-
thing illegal on the face of it, or except, perhaps, when itis
shewn to have been passed under circumstances which by the ex-
press terms of the statute make it illegal. It may admit of ar-
gument, taking the strongest view of the facts relieed upon by tho
upplicant, whether this by-law could not be sustained.  But if we
have the authority, we have alro a discretion to exercixe in such
cases, under the particular civcumstances appearing, as was beld
1 Grierson v. Muuniciplity of Ontario,

flere the applicaut was aware, by notice, of the cnactment of
the council and its ohject and purpase. [le was present when
the bye-law was passed on the 19th of December, 1854, During
the year 18535, uatil near irs close, he did not even apply for &
cpy of the hy-law. The motion for 1 rule msi was no. made until
neariy fourteen months after it was passed, and tho service of the
rule msi was delayed until just seventeen months after the by-law
hias been in operation.  Duving all this time the common school
sections have a'l heen regulated by the by-law complained of';
two annual clections of schiool trustees have tuken place, aud con-
siderable sums of money have heen cxpended in building school
liouses in some of the sections created by it.  We think the delny
a sufficient answer to an applieation for the exercise of our sum-
mary jurisdiction. If the by-law does natin itself confer legal au-
thority for any particularactdone or to be done, which parties in-
terestel resist, or is in itself totally unauthorized, our retusal to
interfere now will not prevent their raising the question whether
or not being quashed, it affords the municipality a protection. or
whether the 12th Vie., ch. 81, sec. 155, prevents an action for
any thing Jdone under a by-law, so long as it has not been judi-
cinlly declared illegal or void. But when it i3 sought to obtain the
prompt remedy given by the act, the application shou'd be promptly
made, vigilantibus non dorm.entibur, §c., in a maxim properly ap-
plicable iu a case of this description.

The rule must he discharged.

See Lafferty v, Muui.ipat Caounell of Wentworth, 8 U, C.Q. B, 232; Hodgson v.
Muuicipality of York and 'eel, 13 U, C. Q. B., 268

CHAXNCLRY.

(Reported by ALEXANDER GraANT, Esq., Barrister-at-Law.)

SiLcox v. SgLLs.
Dormant equities.

Tho statute 18 Vic, ch 128 appliee only to cases where the cause of suit arose
before the passing of the Chaucery Act, (1837),

The locateo of lands of the crown. in 1842 contracted to sell a portion thereof, the
consideration for which was paid, but he continued 10 bold possession of the
lands until the year 14955, when the hely of the larzatnee filed a tall to en.
force specific performance of the contract, the patent from the orown having
been fxsucd in 1830. The court disinissed tho Lill with costs.

The plaintiffs in this case claimed a3 the real representatives of
one Arclabald Phillips, and alleged that in the year 1824 the de-
fendant being the locatee of the crown lot No. 18, north, on tho
north brm!ch of the Talbot road, in the township of Southwold,
sold to their ancestor the north 50 acres thereof, for the sum of
3630, wlnch. was paid by him to the defendant, who then, by an
instrument in writing, subscribed by him, bearing date the 24th
dny of April, 1824, agreed to convey the said 60 acres to the
said Arehibald Phillips by a good and sufficient deed, twenty days
after the defendant obtained the patent from the erown of the
said lot, No. 18: that the defendant had ever since continued in
possession of the whole of the lands, the 50 acres agreed to be
sold to Phllips being still will and in o state of vature: that
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defendant hiad in 1830 procured letters parent to issne in his name | The statement is, that tho election was Lield on the 5th and 6th
fur the said lot, by reason of which, the bill insisted, the defend- | January, 1857, at Musk Lake, in the Townsliip of Wilberforce—
ant beenme tiustee of the 50 acres tfor Phdlips, or his representa- | that Danicl Bulger and Duncan McDonell were duly clected and
tives, Tho prayer was for specific performuance of the contract. ' ought to huve bren returned, and that the election of Robert R.

The defendant by bis answer admitted the principal facts Smith and William J. Warren should be declarcd invalid and
stated in the bill, but relicd upon the statute intitled *¢ An Act void; and Danicl Bulger and Duncan McDonell be declared duly
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to amend the law a3 to Dormaunt Equities,” as a defence to the
suit.

Evidence was taken, before the court, tending to shew that
since the death of Dhdlips, and after the plaintiff had attsined
twenty-one, Selts had mndo admissions of the agreement to sell
and receipt of the consideration.

Read for the plaintiffs.

A. Crooks for defendant, Grigin, v. Grifin, 1 Sch. & Lef. 352;
Jones v. Kearney, 1 Dr. & War. 166; Vaughan v. Vanderstegen,
2 Drew. 182, were referred to.

Esten, V. C.—The act 18 Victorin, chapter 124, affects only -

csses arising before tho passing of the Chancery Act, Cases of
actunl fraud are still governed by the strict rules of decision pre-

vailing in England ; in other cases tho court is to have a discre- !

tionary authority. .\s to cases of actual fraud the law remains
unaltered; as to all othier cases the court has a diseretionary au-
thority, but the suit must bo brought within twenty ycars from
the time the title accrued without any cxception on account of
disability.

Srragar, V. C.—1he act seems to apply to real estate only,
which it divides into «wo classes, the oue whero there has been
actual and positive fi. 1, the other where there has not. [t ap-
plies only to cases where the cnuse of suit arose beforc the pass-
ing of the Chancery Act. Tho Ist section applics to cases of
actual fraud, and provides that no suit shall be brought for causes
arising before 1837, unless there has been actusl fraud. The
2nd clause applics to cases where there has been no actual
fraud, and cnables the court to deal with them as they may deem
reasonable and just, if the suit bo brought within twenty years,
and the suit must be brought within twenty years notwithstand-
ing disabilities, If the two clnsses of cases contemplated by the
act had been—1st, questions arising out of claims upon real es-
tate—2nd, other cases not arising out of cluims upon real estate,
the case would have been at least cqually clear, for the causoe of
action arose before the passing of tho Chaucery Act, and jtis
not a case of actual or positive fraud. We see no ground for the

position taken by pluaintifi’s counsel that the first cluss is con- |

fined to mortgages. . wl us to the position that the case was
taken out of the statute by the alleged admissions made by the
defendant within the last tweaty years by analogy to the old
rule in regard to debts, our opinion is, that the arising or ac-
cruing of the equitable claim, interest, or cstate contemplated
by the statute, is the original transaction out of which the equi-
table right arises, and not any subsequent admission or promise.

CHAMBERS.

(Reported for the Law Journal, by C. E. Excristt, Esq )

Quo Warranto.
Rea. EX Rer, Burger v. SwmiTh, ET AL

A Returning Ofcer cannot, after the closo of the Poll, add his vote for a Caudidate
although ho then for the Sirst time discovers a tis botween some of them.

A Returning Officer should literally observe thodirections of the Statute as to
keeping a Poll Book, and though his failing to do #0, will notinall cascs, vitiate
the election of a party regular in every other respect.

(15th April, 1857.)
The particulars of the case sufficiently appear in the judgment,
Ropinsox, C. J. A Summons was granted on Feb. 7th, 1857, on

the election of Daniel Bulger—to Robert R. Smith and William G.

Warren, to shew by what authority the claims toexercise the office

of Councillers for the United Townships of Wilberforce, Grattan,

and Fraser, and agserting that Daniel Bulger and Duncan McDouell
ought to have been declared duly elected and admitted thereto.

A Summnons was also granted on tho same day to Thomas B.
Lett, Returning Officer, to answer, &ec.

" elected.

The objections arc,—

1st. That the clection was not conducted fairly, impartially, and
» according to Law by the Returning Officer, that before the election
he stated that no Catholic should sit for Wilberforce.
2nd. That at the close of the Poll, on the secoud day, he de-
"eclnred that Smith, Reynold, Campbell, Bulger, the Relator and
Warran had the greatest number of votes, and wero duly clected ;
" nnt yet did by return within cight days thereaftor declare the said
i Smith, Reynolds, Campbell, MecIntyre, and Warran to be the
Counci'lors duly clected.

Ord. That in the meantime (2. e., after his declaration at the
close of tho Poll on the sccond day, and before this latter return)
. ho added his own vote in favor of McIntyre.

4th. That afr~r deducting the vote of the Returning Officer given
after the Poll was closed, nnd after Smith, Reynolds, Campbell,
Bulger, and Warran were declared duly elected, he, Bulger, still
had & majority of votes ever Warran and Mclatyre, yet the Re-
{ turning Officer did notwithstanding this by his latter return de-
‘clare Warran and McIntyre duly eclected in preference to the
| relator Bulger.

' Bth. That Smith was not qualified being neither a householder
nor frecholder in the said United Townships or any of them, nor
’ resident therein, but in the Township of Bromley in the County of
Renfrew. And although he was rated on the Roll for the year
1 1858 for £70, yet the land for which be is so rated was at the time
of tho clection the property of the Crown.

6th. That the Roturning Officer did not keep a proper Poll Book
" and did not write the names of the voters therein, but on the copy
! of the Collector’s Roll, used by him as a Poll Book, added the
"names of the candidates opposito the voters’ names, as shewn by

the paper produced.
7th. That Smith and Warran are disqualified being superinten-
dents appointed under a by-law of the United Townships for giving
1 cut Contracts and expending monies belonging to the United Town-
| ships for which service they reccive 6s. 3d. per day when employed
{ us fixed by a by-law,
8th. That although fourtcen candidates only were proposed
and seconded, yet the Returning Othicer recvived votes for fifteen,
- that 15 to say, e received & vote for one Kelly who was ncither a
' candidate nor was proposed or seconded.
' 9th. That Reynolds and Hickey, two of the candidates, were
‘ also at the same time, and at the same clection, candidates for the
| oftice of Inspectors of Houses of Public Entertainment—and re-
] ceived votes as such.
10. That in other respects the election was void.

It eppears from the evidence thac the Returning Officer, instead
1 of complying with the very plain directions of the 160th clause of
''12 Vic., ch. 81, respecting the Poll Book to be prepared and kept
; by him, to save himself that trouble used instead of a poll book
; the copy of the Collector’s Roll, with which he had been furnished
" for g different purpose, and he ruled upon each page of this copy
!'five columns opposite to the name of each rson assessed, und as
' no elector could vote for more than five of the fourteen candidates
ho entered opposite to the name of each assessed person who
voted the name of the five persons for whom he voted, putting
them in the five columns promiscuously.

Under that clumsy mode of proceeding he could not and did not
observe the direction of the Statute to enter in separate columns
the names of each of the persons proposed and seconded as candi-
dates, but the same column contained the names of various candi-
dates according to the five which the voters selected out of the
fourteen candidates. If he had attached & sheet of paper to each
leaf of the Roll he might have had 14 columns opposite to each
vame and so might have made something more like a proper sub-
stitute for a poll book. As it wasall the votes which be bad taken
down and allowed when correctly reckoned showed Smith, Reynolds

Campbell and Bulger {» have a majority, and McIntyre and War-
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ran 10 have 70 votes cach, Bulger the lowest of the first four huving '
71 votes. But picking the votey, as he hud to do, out of the
several columns in which they were promiscuously cutered, he
made, ns he ndnits, a mistake which it was more than likely he
would do—and he appears to have corrected for Warran & vote
which hind been set dowa for Bulger, and this put Warran increas-
ingly above Bulger, and made Bulger aud M.lutyre stand at 70
ea:h whea it was Warran and Mclutyre who had in fact each 70.
votes,

There was however a tie, and inust have been whether that mis- !
take had occurred or not.  The only difficuity was thnt the tie was
not between the sume two parties, ay the Returning Officer sup- .
posed it was. Tho Re urning Ofticer wns necessarily calied upon
to vote in either case, snd being so ealled upou he voted for Me-
Intyre; snd thus exercised his choice in favour of a party who
cequired o vote to make him one of the five. i

Before the Returning Officer had voted, the Poll shewed, when !
earrectly reckoned up. the following results :—Smith, Reynolds,
Camphell and Bulger elected, and Mclutyro and Warran & tie. !
According to the Returning Officurs wanner of reckoning, the
result was:—Smith, Reynobls, Campbell, and Warran elected,
and Bulger and Melutyre a tie.

He was right in supposing he was hound to vete,—for the Sta-!
tute binds that the Returning Officer «hall do so when the votes
areeven,—and being thus called upon he voted for MclIntyre which l
as he supposed would place him above Bulger, whereas, in fact, it
piaced him above Warran.

He tells us in his affidavit that Warean is his brother-in-law,
and that if he had been aware of the true state of the Poll he would
have voted for hinmt rather than Mclutyre; in other words would |
have given greater weight to private than to pubhic considerations
in bestowing his vote.

Wo must look, however to what he did, and not to what he tells
us he would have done—Mcintyre was, in fact, his choice; and |
we certuinly should not put the electors to the trouble of & new :
election mcrely to allow the Returaing Officer to voto differeatly. |
If e was under an erroneous impression, the ervor was wholly his |
own, and arose from culpable negligence on his part. t

So far as the main part of the case is concerned—that is the !
number of votes merely—it is plain from the evidence that Smith, |
Reynolds, Campbell, Bulger and McIntyre are the parties elected, :
and Warrnn having retired under a consciousness, I suppose thathe !
had really no right to be returued, put an end to all question on |
that brauch of the case. |

Then as the other objections taken in the statement.

3rd. As to Smith’s atleged disqualification from being a super-
intendent for giving out contracts and expending momes for the
municipality—there i3 renlly no pronf whatever on that po'nt
adduced by the relator, noth ngg but his own general affidavit to
the truth of the statement written at the foot,

And if the facts arve, ns Smith states them te be, that such offico
of Superintendent is incident to the oflice of Councillor under the
1251d clause of 16 Vic., ch. 181, it would be no disqualification,
though the Councitlor may be remunerated for the service.

So 1 think Smith, Reynolds, Campbell, and Meclntyre duly
elected, no evidense is given to disqualify aither of the lust three.
And the only question is whether Bulger should be seated in the
place of Warran who disclains.

The ohjection shewn by Smith's aflidnvit ngainst Bulger is mare
decisivo than any vbjections brought against himselt, for e scems
to Liave been u contractor fur opening a rond on an ngreement to
receive so much per wile, the contract been still executory while
the clection was going on, the work not done, aud the price not
yet paid,

This is a clear ohjection under 16 Vie., ch. 181, see. 25; but
then it comes out for the first titne in Smith'~ affidavit in auswer;
Bulger has not been complained against, and has not hieen cnlled
on to answer. As to the allegation in Smith's aflidavir that Bulger
has not the necewary property qualification, the same circume-
stances that dispensed with that qualifieation as regmds Sunth

" under thw present circamstances of the new townsjupy must, of

course, have the cffect of dispensing with them as regmds Bulger
also.

My judgment in the ca~c therefore is, that Daniel Bulger was
duly elected and ouglit to have been retuined together with Smith,
Reynolds, Campbell and Mclutyre, lenving Bulger's right to sit
subject to be questioned on the alleged ground of his being a con-
tractor by & proper proceeding to be adapted within the limited
time.

With respect to Warran, his declaimer could not, under the cir-
cumstauces, relieve him from paying costs; for it is shewn that
he was voluntarily a candidate, present at the election, and was
sworn into office. Dut this appears to me to be most clearly one
of those ca<es in which the Returning Officer should be adjudged
to pay the Relator’s costs; for it was his culpable and entire dis-
regard to the provisions of the Statute in rcgard to the Poll Book
to be kept by him that occasioned the error he fell into. Deing
the clerk of the municipality he must have had ready access to the

Statute under which he was daily ucting, aad he cither did not
" look at the 160th clanve of 12 Vic., ch. 81, which regulates the

1st. As to Smith’s want of property qualification:—There is . duty of Returning Officers at e'ections, or if be looked at it he
nothing but the Relator's own Affidavit to shew the want of it, ( paid no attention to it, for he dul not prepare or keep any such
except that Smith seems himself to admit that he was only rated i Poll Book as he was directed to keep in the plainest and most in-
at £70, and that on land which was bought from the crown, but telligible Janguage.

has no patent for net baving yet paid for it,—~he says he thinks he
hay complied with the Crown regulations as 2 pucrchaser; but ho |
relies on the fact shewn by his aflidavit and by the Collector’s Roll |
that there were not in the three townships more than four persons |
qualified to be cnudidates in point of property, and these under
the same circumstances as himself in regard to their titles—there |
being only 5 or 6 patents issued for lands in the three townships. |
The Statute 16 Vic., ch. 181, scc. 23, dispenses witi: the property
qualification under that state of things; otherwise Smith would ’
liwve been clearly without the necessary property qualifications
being rated for only £70. '
!

By his method of setting down the votes he could not without

a very tedious and troublesome process pick out from five differ-
ent columns the votes which had been given for the several candi-
dates, aud he wag very liable to fall into errors as often as he
attempted it.
interested in the election, and present at it, could not obtain that
clear and ready information from time to time as to the state of the

One consequence too would be that the persons

Pol}, which might otherwise hive been given to them; and at last

the Returning Officer himself fell into an error, as he admits, in
casting up the numbers, which had the effect of putting in his
brother-in-law instend of another candidate who had really a

2nd. As to objections to Smith for non-residence, that rests ' preater number of votes as they were taken down by the Return-

wholly on Bulger’s oath—and he does not assert the fuct in pre- i ing Officer.

This error has given risc to the present proceedings,

cise terms, but says he was not then a resident of Wilberforce nor | for it could not be expected that the candidate thus elected, by a
of the Townships of Grattan and Fraser, he probably meant or | palpable mistake of the Returning Officer, would not apply for
Fraser, but such is his afidavit—Smith could not well have been | redress. The giving his own vote too after the election was over,
resident at the same time in two townships. and the DPoll closed, was a clearly illegal act, and would have

I think Smith's answer to that may be taken as sufficient, con- | Vitiated Mclutyre’s clection if Warran, who was equal to him in
sidering how the objection is made, and bow supported. DBut ‘ numbcr.of votes had not since disclaimed.
indeed T do not find that the Statute 16 Vic., ch. 181, sec. 10, | The judgment js that Smith, Reynolds, Campbell, Bulger, and
requires residence within the townships in the case of the candi- | McIntyre are duly elected, and that the Rctursing Officer ghal
dates, as it does of the voters. l pay the Relator his costs.
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GLADSTONE ET AL. v, Bovonsr Lyar, 0. Bovcusr & Macvoxrtr, Burtox & SADLEIR V. NOWLAN.

. y . ’ Y T
L'ractice—Demurrer—=Special Indorsement. Practice—Change of Venue,

A plaintiff will not. in general Le allowed to change his own Venue to a County

in which hio michit hiave laid it iu the ficet ftustance, nor will he In general, Lo
statercent of the facts t-inc auflicient. Oljectline which contd havobeentaken & iy d to chaoge it i order to avold the cuusequences of his own delay or
by #pecial demurrer only under the old practicn—will not support s detnmerer | yoclps,

under the new, and demurrers on such grounds will Lo aet aside as frivelous. (20th October, 1857.)
(29t October, 1837.) This was an action ona promissory note. Tho writ was issued on
This was an nction on a promissory note and the declaration | 22d September Iast, but owing to the defendant’s repeatedly pro-
after sctting out the note as made by defendants Boucher and Lyal  mising the plaintifis to settle tho matter it was not served until
payable to 0. Boucher nnd endorsed by him to defendant Mac- | the 2d October following. Tho Venue was laid in the County of
donell, concluded in theso words, *¢and the said noto was duly | Wentworth but owing to the above delay, plaintifls were not in
presented for payment and was dishonored whereof the defendants | time to get down to the assizes in that County and thercfore ap-
Q. Boucher and Ma:donell had due notice, but did not pay the |, plicd to have the Venue changed to the County of Perth where the
same and the plaintifls cluim, five hundred pounds.” assizes were later than in Wentworth. They were willing to sub-
To this declaration defendant Lyal demurred as bad in sub- [ mit to any terms that might be imposed and shewed by aflidavit
stance on the ground that the defendants are sued jointly only and | that they would be in danger of losing their debt in casc they were
not jointly and severslly as should have lLicen done, at least the | thrown uver the then coming assizes. It was also swora that the
declaration docs not allege a joiut several linbility nor does it cor- | defendant had no merits and was only defending for time. They
respond with the form given in 3 Vic. cap. 8, under which statuate | cited in support of this application, Stroud v. Tulley, 2 Strange
the action seems to be brought. 11625 Rivet v. Cholmondley, b., 1202; Hullett v. Mallett, 1 Wil .
Jones for plaintiff, applicd to set aside this demurrer as fiivo- | S0t 173?' Bruckshaw v. lopkins, Cowp. 4005 Fyfe v, Bousfield,
lous on the ground that the declaration states the character in | 2 Dowl. N. 8. 703, .
which cach of the defendants is sued, viz., whethier as makers or}  Carroll, for defendant, objected,
endorsers, and thereby does as effectunlly shew a several and joint | Ist. That this application was too late, a declaration having
liability, as though it was expressly alleged, morcover the decla- | becn served in the cause.
ration sets out the fucts of the case and this is all that is required |  2d. That plaintiffs could originally have laid their Venue in the
by the C. L. P. Act, 18506, which expressly does away with the ne- | County of Terth, and therefore were not entitled to ¢hange it
cessity of alleying a pronuse,—the court, under that statute, draw- 1 after having made their election.
ing all necessary inferences itself. ! 3d. That this was & mere attempt on the part of the plaintiffs
Draver, C.J. .P.~-Considering that this declaration could only | t0 avoid the conscquence of their own delay and laches and there-
have been objected to under the old statute by special demuprer | fore could not be entertained. . .
and that special demu rers have been expressly done away with by i Drarer, C. J.C. P, gmmed'n’n order discharging the summons
the late statute, grauted an order setting aside the demurrer ns | but without costs, as the question was a new one.
frivolous. i

A joinl and several Hability need not Lo alleged under C.1. P, Act. 1830, the mere

Moore v. Tue GrRAND TRUNK Rainway CoMpaxy.
. Practice—Eight days to plead--Computation of time.
Change of Venue— Practice. .

1n computing the cight days allowed to plead by C. L. P. A, 1856, tho first and

It {s within the discretion of a Judze either to change or not to chango the Vepuo | 143t days aro reckoned inclusite, unless the last day be a dies non.

on the ordinary grounds as he thinks will further the ends of justice, 3 i
Rpecial grounds may be shewn why Venue should not be changetf‘on tho ordinary T';flc;ldan’ng?t servico of a declaration i8 reckoned a5 on of tho elght days for

application, (8th October, 1857.) (1st Octoder, 1837.)

Jackson made the ordinary application in this case before plea’ The particulars of this case sufficiently appear in the judgment.
pleaded, to change the Venue from Middlesex to Kent, on the) Drarrr, C. J. ¢, P.- This is an application to set aside an inter-
ground, that the cause of action, if any, arosc in Kent, and on the Iluding judgment sigued on Monday the 21st September. The
further ground, that all the witnesses reside in Kent, - declaration was filed on Saturday the 12th September, and served

MeFurlane for plaintiff, replicd that ho delayed bringing this | °% that day with 2 notice to plead. The detendaunt ingists that he
action for a long time at the request of the defendant expecting to | 108 the Whole of Monday to plead. .
pay the amount as he had promised. That the Fall Assizes in | ., 1f Sunday being the last or eighth day is to be excluded because
Kent were over and that he brought the action in Middlesex for the | it 188 dies non, then the defendant had all Monday to plead, and
purpose of getting down to trial this Fall, which he could not have | the Judgment is irregular. - .
done had he lnid his Venue in Kent. That one of plaintiff’s wit- |, Lbc 85th Sec. of the C. L. P. Act, 1856, expressly provides as
nesses lately removed to the United States and plaintiff sworo | 10 the defendant’s appearing, that if the last of the ten days fall
that he did not belicve that he would be able to find him and pro- | 3Pon & Sunday, the following day shall be considered the last of
cure his attendance at the trial next Spring, should he be thrown | th¢ ten days. ~ This provision is similar to_the 26th Sec. of 12th
over by the change of Venue. ‘ll'c.ll cll,’ln(t;‘g’ w:l:xcb ;s I:)ea::l:y tl;e tsam\g ?tsh theﬂl}lth tsetc.tcf the En-

Jackson. in reply, objected to t} i: . glis iformity of Process Act. Neither the statute nor any
e s o e Bkl grounds bing heurd, | Rt of Court makes expross provision - o Suarday b s
quirements and thercfore urged that he was entitled to the order. Inst day ofsthegnght allowed for pleading, but our 1Gth New Rule
He said the Statute points out & method by which plaintiff could flfcepf;il s ;-1 :ll x ? (zmotl}ghoﬁécr days) froxz t]l:e dtay s on wlich
bring back the Venue which he approhended is the only method "c olees (: txcﬂc eris oﬂt. ° fx"ow_n aredto -‘:- °p op&n—fwrtt}tlx-
that could be pursuced, viz., by undertaking to give material evi- 3 M n.‘;noun 8 £0 the same Lhing, for it rencers it impossibie for the
dence in the County in which he brought his action efendant to fill his plea on that day, and our 166th New Rule

Hagawty, J.—After looking into the Statute co;lsidcred it op- 2rcxcflfgll':1gs]tydl:lr0v;g:i :l];ntiw}:snbte]lz C{o:cr:]orﬂice ltslI : p 1:10 ltx’f ?:);n
tional with the judge to grant or refuse the orderand therefore {)u I was rcferi:,d to the {asses of Vr::n?an v rSt!::wsmlﬂ cxnde&;ks:
cpnsidex:ation of the special grounds shqwn by the plaintiff espe- } banks v, The Buffalo and Lake Huron R. R Co., bo’tb decided in
:ll;glit:g;d:!:::‘;ﬂ:fq olnlz’;z:’ f{.ehi’;dx:fl‘l,els}:e:lrllle nto:3 be able to pro;:ure last I-:‘lnstcr term. I{\ the lformer. the interlocutory judgment wnz

9 nesse xt spring, granted an | moved against as well as the assessment of damages, on the groun
order that the Venue be rct:uncd in Middlesex as laid, the plaintiff | that the interlocutory judgment was signed toogsoon, and fhe no-
giving an undertaking that he would pay to defendunt Ins addi- | tice of assessment was served too late. The declaration was filed
tional costs by bringing his witnesses to London instead of Chat-{ on Monday 27th April, the judgment was signed on Tuesday Oth
ham, whatever be the result of the trial. May. Tho notice of assessment was served on the 5th May, and

Cruar v, Cuiw,
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the assizes commenced on the 12th May. There was an affidavit |
of merits. The Court (McLras, J. in the Practice Court,) made
the rule absolute without costs. The notice of assessment was
certainly too short, but if the interlocutory judgment bad been
considered ay signed too soon, I presume the defendaut would hiave
obtained his rule with costs, considering one proceeding regular
and the other irregular, may have been the reason why no costs |
were granted to eithier party. In the other case, issue was joined
and the notice of trinl served on the 6th of May, the assizes
beginaing on the 12th May, and the rule was made absolute with
costs. There wero not eight days as required by the 146th sec. of
C. L. P. A,, unless both first and last days wero inclusive. Neither .
of these casxes therefore governs the present question. Vrooman
v. Stuart, would have decided the question of the computation of |
the eight days—if the court had held the interlocutory judgment |
jrregular, but it does not appear to me from the fucts that such
way the determination.

Now, thoe first question is, whether Saturday the 12th September
is to be considered as one of the eight days. The I12th Sece. of
the Act says that ¢“in cases in which the defendant is within the
Jjurizdiction, the time for pleading in bar uuless exteuded by the
court, or a judge shall be eizht days,

Our former Aet, £ Geo. 1V., ch. 1, sce. enacted that ¢« The
first and last days of alt periods of time limited by this Act, or
heceafter to be limited by any rules or orders of' court for the
regulation of practice be inclusive; ”” and thatsection is not repealed
by the C. L. P. Act, 1856. Then our 166th new Rule, states that
¢ In all cages in whichany particular number of days not express-
ed to be clear days, is prescribed by the rules of practice of the
court, the same sball be reckoned inclusively of the first and last
days. unless the last day shall happen to fall on any day on which
the Crown oftices ure not required to be open, in which case the
time shall be reekoned exclusively of the last day.” The curres-
ponding English Rule of Hitary Term, 1833, No. 174 says, ¢t Rules
or practice of the courts.”

In Rowbury v. Morgan, (9 Exch. 730) it was held that the Eng.
R. G., No. 174, did not apply to the cight days, from the last day
for appearance at the expiration of which the plaintiff might issuc
execution upon a judgment signed for want of appecarance to a
specially endorsed writ. Parke, B., distinguishes this case from
tho provision of the Act with regard to the time fer pleading—ob-
serving that the rigning judgment under that provision was an
entirely new proceeding, and must be interpreted, to mean what
it says, namely—to include Sunday although the last of the eight
days—but that when the statute treats of pleading it treats of |
proceedings which fall within the ordinary and known practice of
the Courts, and are to be governed by it, and consequently when |
eight days arc given for plending the time must be computed ;
according to that practice. If this doctrine be correct, then the
rule of Court which exclude Sunday from computation, when it
is the last day, are operative: and if so, the same rule which
provides that the days should be reckoned inclusively of the first
and last days, (a rule in strict accordance with the practice as
regulated by the 2 Geo. IV., ch. 1,) would apply also and the time
for pleading would expire on the evening of Saturdaythe 19th Sep-
tember, and the judgment sigued on Monday the 21st, would con-
sequently be regular,

The application is rested ou the ground of irregularity alone,
and must therefore be discharged as, moved with costs.

Summons discharged with costs.

a9

Ross rT AL v. JOUNSTONE AND ARMSDEN.
Compulation of time for appcarance—Practice.

To computing, the ten days for appearing the day of service is reckoned wnclu-
sive w0t exclusive. %o that if the writ bo served on Saturday, judgment may be
signcd one week from the fulluwing Tuesday.

(st October, 1857.)

The original process in this action was served on defendants on
12th September last, and judgment for want of appearance was
signed on 22nd of the same month.

. Defendant Armsden apphed to sct aside this judgment for
irregularity, on the ground that it was signed one duy two soon;

the ten days in which an appearance should be entered, being

reckoned exclusive of the day of service of the writ, under C. L. .
Act, 1866,

Drarer, C.J. ' P.—=The English statute, 2 Will. 1V, ch. 39,
sce. 11, enncted *¢ That if nuy writ of summons shall be served or
exccuted on any day in term or vacation, nll necessary pro-
ceedings to judgient and execution may be had thercon without
delny nt the expiration of e ght days from the service or exccution
thereof, on whatever day the last of such days may happen to fall
whether in term or vacation: provided always that it the last of
such eight days shall in any case happen to fall on a Sunday,
Christmas Day, or any day appointed for a public fast or thanks-
giving, in either of such cases the following duy shall be considered
as the last of such cight days.” The form given by that Act was
a command to the defendunt ¢ within eight cight days after the
service of this writ on you inclusive of the day of such service
you do cause an appearance to be entered, &c. The 16th sec.
cnacted that all such proceedings ns are mentioned in the writ may
be taken ou default of defendant’s appearance.

Our own Statute, 12 Vic., ch. 63, sec. 26, was a transscript
of tho above cited sce. 11, The 30th sec. was like sce. 26,
and the form of the writ was the same as in England. The words
of our C. L. P. Act, 1866, aro ¢ all such proceedings ns are men-
tioned in any writ of summons or capias or notice or warning
thercto or thereon issued, made or given by authority of this Act,
may be had or taken in defsult of adefendunt’s appearance, or
putting in special bail at the expirtion of ten days from the ser-
vice or execution thereof, &c.” The form of the writ is the same
as before except that ten days are given instead of eight. The
defendant is commanded to appear within ten days after the ser-
vice inclusive of the day of such service.

Our cnactment combines the provisions of the 11th and 16th
sections of the English Statute, 2 Will. IV, amplifying the termg
of the 32nd see. of the English C. L. P. Act of 1832,

Taking together the enactment of Sec. 63, and the form of writ
as given in the Schedule, and comparing the langunge of 12 Vic,,
chap. 63, and of the English Act 2 Wil. IVth, and cousidering that
the words in the writ, *inclusive of the day of such service,”
were leld to have effect notwithstanding the words, ¢t at the ex-
piration of eight days from such service ” so that the day of
service was reckoned oue of those eight days, 1 can seeno reason
for holdiug that the day of service should not be held as one of the
of ten days under our present Statute.

I think, therefore, in the present case, that as the service was
made on Saturday the 12th September, the time for appearing
cxpired on Monday the 21st September, aud that a judgment
sigued upon Tuesday the 22ud was regular,

Summons Discharged. (a)

STEWART V. JOUNSTONE.

Change of Venue—Scire facias application—Practice.

An ’appllmuon on special grounds to change Venue shonld not Le made before plea
pleaded.
Venue will not be charged on account ofa trifiing additionalexpento which would
be fucurred by trying the cause whersths Venue isiald,
(1at October, 1857.)

This was an action for goods sold and delivered,—the venue
wasg laid in Essex.

DBoulton for defendant, applied to change the venue to County of
Simcoe, on the grounds :—

First.—That nearly all the articles of plaintifi’s account wero
delivered to him at the Village of Killarney in the County of Sim-
coe, where lie resides, and that he had a large contra account
against plaintiff which he intended to set off, and which, he be-
lieved, will leave the balance in his favor, and that the articles of
his (defendant’s,) account were also delivered at Killarney.

Second.~-That he would require five witnesses on the trial of
this cause four of whom reside in Simcoe, and the fifth, one
Francis Franck resides at Goderich, but is employed and gene-
rally to be found at Waddell's Mills on the border of the County
of Simcoe, and therefore that the trial of this cause at Sandwich

us?

Seo Kerr et al v. Bowle, Chambers, March 28th, 1857, XII.U. C. L. J,,
Roeinsox, C.J. Har. C. L. P, A.p, 692,
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some hundred miles distant, would be attended with great expeuse |
and inconvenience to hum. !
Phillpotts, for plaintiff, objected,
First.—That this application is on special grouads, and there- .
fore should have been mude before plea pleaded. !
Second.—That defendant lives some twenty miles from Barrie,
the County Town of Simcoe, while the plaintdl resides at Detroit
only three miley from Sandwich, the County Town of Eisex.
Third —That plaintiff would require several witnesses wlo re-
side in the Cities of Detroit and Chicrgo, near to Sandwich, and
that defenduut’s witness Francis Franck, hadleft Waddell's employ-
ment, and is sailing vessels on the luke, his home being at
Goderich, so that the expense and inconvenience of a trial at Barrie
would be as great to him as » trinl at Sandwich would be to the |
defendant, if not greater. |
Drarer, C.J. C. P.—Ithink a sufficient case is not made out for
changing, looking at all the affidavits, morcover, this is a special
applicution, und detendant hias not yet pleaded. ,
Summnions discharged.

Jarvis v. Durasp. |

Lractice— Pleading several Pleas.

Several distinct and fvdepandent apecial grounds of defeuce may be pleaded by
leave of a Judge under tho € 1. I, Act. 1850, butdefendant will ot bo alluwed
to traverse what is ot specifically alleged in the declaration,

(2d October, 1857.)
This was an nction bronght by plaintiff as Sheriff of the United

Counties of York and Peel, to recover of the defendant certain

goods and chattels or their value, under the following circum-

stances. The declaration was as follows :—

1st Count.—That sbout 7th January last, a writ of flert facias
in the suit of Bernurd v Ilumburger, was put into the hands of the
plaintiff, and that thercby ¢ he became entitled o the po.session

of certuin goods and chattels ” ia his Bailiwick, ** belonging to the .

said {lumburger,” viz., &c., and that the defendant disposed of

the said goods, before hie as Sheriff could seize them, and that de-

feudnut converted them to his own use and refused, and still .

refuses to give un the said goods or to account fur the same or

thie proceeds thereof.”

2nd Count.—That the defendant converted to his own use the
plaintifi’s goods,” viz., &e., (the goods nforesnid,) * which said
gouds nnd chinttels belonged to the plaintiff, as Sheriff of the

United Counties of York and Pecl, under and by n writ of fleri

JSacuts delivered to the pluintiff as such Shenift agaiost the goods

and chateels of sne Hamburger.”

8rd Count.—~Common count for money had and reccived,

The defendant applied to plead to this dectaration, the follow-
ing pleas.

To the 1st and 2nd counts of the declaration:

1st. Not Guilty.

24. Leave and License.

3d. Plaintiff not possessed.

4th. Hamburger not possessed.

Sth. ¢« That the said Bernard Hamburger and one Charles Cook

thereof, caused to beissued and placed in the hands of the said plain-
tiff as such Sherdl afuresaid, a certain writ of fierd fictas whercby
the said plaintilf uy such sheritf was commanded to levy the said

" debt any costs of the goods ot the said Couk nnd Hamburger which

said writ of fiers facias last said, was delivered to the plaintiff as

"such Sheriff to be exvcuted before the wyit of execution in the

first nnd second counts named, came into his hands. And the
defenduut avers that the plaintiff ay such Sheriff alterwards and
before the said time when, &c., and before the delivery to him of
the writ of exccution in the first and second counts named, seized
and levied on tho snid goods and chattels, (except the said Meer-
schaum pipes,) in the =aid counts named as tho goods and chattels

"of the said Cook & Hamburger, partners aforesaid. And after-

wards, whilst he, the said plaiutiff as such Sheriff, held the said
goods under the levy last said, he, the plaintif, us sach Sheriff
aforesaid by the consent of the said Cook & Hamburger, and of
t ¢ defendant and said Dooth, relinquished his levy thereon and
allowed the said goods and chattels (cxcept said pipes), to be sold,
transferred, and delivered to the detendaunt by the snid Cook &
Hamburger, in satisfaction and payment to the said Booth, of the
last-named debt and costs whereapon the defendant took posses-

- sion of the same gocds and chattels which is the consersion com-

piained of in the said counts.”
7th. ¢ Thaton, to wit, the fourteenth day of January, 1857, he,

"the defendant, by the consideration and judgment of the County

Court of the United Counties of York and Pecl, recovered against
the said Bernard Hamburger and one Charles Cook, his co-partner

" trading under the name of Cook & Hamburger, as wine merchants

f certain judgment for the sum of £55, dcbt and costs, and there-
upon afterwards, on the last named day and year, and before the
said time, when, &e., for the satisfaction thereof, he, the defendant
cauzed to be is-ued and placed in the hands of the said plaintiff,
a3 such Sheriff aforesaid, a certain other writ of fieri facias, whercby
the gaid plaintiff, as such Sheriff, as aforesaid was commanded w0
levy the snid debt and costs of the goods of the said Cook and
Hamburger, which said writ of fieri facias Inst named, was de-
livered to the plaintiff as such Sheriff, to be exccuted on the last
named day and year, and by virtue thereof, the suid plairtiff, as
such Sheriff afterwards on the last named day and year, levied on
“ the goods and chattels in the said first and second counts named
. as partnership property for the benefit of the said defendant.”
' ¢ And the defendnnt avers that afterwards and whilst the snid goods
and chattels, (except the said Mecerschanum pipes ) were so levied
on, and in the possession of the said plaintiff, as such Sheriff, to
wit, on the twenty-third day of January, in the last named year,
the said plaintiff voluntarily rclinquished the said levy and posses-
; sion of the said goods and chattels, and permitted the said defen-
! dant to tuke possession of the same for the satisfaction of the said
| debt aund execution in t“is plea named, which is tke counversion
complained of by the plaintiff in these counts.”
8th. * That on, to wit, the twelfth day of January, 1857, the
said Bernard Hamburger and oune Charles Cook, bis co-partner,
! trading under the name of Cook and Hamburger, were possessed
of the said goods and chattels, (except the said Meerschaum
i pipes,) as co-partners, and being indebted unto one Henry G.
Booth, in the sum of fifty pounds of money, sold and transferred
| all their right and title therein to the said Booth, for said sum of

\

his partaer, trading under the name of Cook & Hamburger, as | money by way of chattel mortgnge, dated thelast nained day, which
wine merchants at the said time when, &c., were possessed as of | said chattel mortgage was subject to a certain proviso, that if the
their own property, of the said goods and chattels in these counts | said Cook and Hamburger should pay to the said Booth, the said
mentioned, (except the Mcerschaum pipes), and that being so  sum of money on or before the first day of March then next—then
possessed they the said Cook & Hamburger with the consent and | the same sbould be void.”
knowledge of the said plnintiff, sold and transferred all their right | ** And the said defendant avers that at the said time when the
to thesaid goods and chattels to the said defendant, and that the said | writ in these counts named was placed in the said plaintiff ’s hands
plaintiff in pursuance of said sale delivered possession of the said | a8 such Sheriff, and up to the time when, &c., the said chattel
goods and chattels, (except the said pipes), to the defendant.” | mortgage was in full force and effect, unsatisfied and duly regis-
Gth. < That on, to wit, the twenty-second day of December, ; tered, and the said Booth in consideration that the defendant
1856, one Henry G. Booth, by the consideration and judgment of , would pay the said debt due from Cook and Hamburger, to him,
the County Court of the United Counties of York and Peel recov- and with the consent of Cook and Hamburger, transferred all his
ered against the said Bernard Hamburger and one Charles Cook, right and title to the said goods and chattels, {except said pipes,)
his co-partner, trading under the name of Cook & Hamburger  to the said defendant with the Jeave and lgcense of said plaintiff,
as wine merchants, a certain judgment for the sum of £38 14s. 8. as such Shenff, took possession of the said goods. and chattels,
debt and costs, and thereupon afterwards on the last-named day , (except said pipes), which is the conversion complained of by the
and year, and before the snid time, when, &e., for the satisfrction; said plaintiff, in said eounts.”
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Dth. +* And the defendant for a plea to so much of the said first
and second counts of the declaration, as rclates to the #aid Meer-
schiaum pipes therein named, says that the said Bernard Ham-
burger being possessed thereof as his property om, to wit, the
fourteenth day of November, 1860, and Lefore the said writin the
first and second counts named, came into the hands of the plaintiff
as such sheriff, to bo executed ; sold and delivered the said Meer-
schiaum pipes to the said defendant for a valuable consideration,
to wit, the sum of one huudred and twenty-eight pounds and ten
shillings, subject to n proviso that if the «nid last named sum of
money should be paid to the defendant at certain specified periods
of time, the said Meerschaum pipes should again become the pro-
perty of said Bernard Hamburger, and that until said periods
should expire the said defendant should hold the said pipes as a
pledge and security, and have a lien thercon for said sum of money
and be at liberty upon default, made to nssume the control of said
Meerschaum pipes, as his, the defendant’s owa property.”

« And the dcfendant avers that the said Hamburger failed to
pay the said sum of money or any part thercof, to him within said
periods limited as aforesuid, and hath not as yct paid the sum or
any part thereof. Aud the said defendont before the said writ in
the tirst and second counts mentioned, came into the hands of
the plaintiff, as stated in the first and sccund counts, assamed,
eater, control, as his, the defendant's property of said pipes with
the consent of said Hamburger, which is tle conversion complained
of in the snid counts, in respect of said pipes.”

10th. ¢ Never indebted” to 3rd count,

Draveg, C.J.C.P.—Defendant may be allowed to plead the first,
second, fourth, sixth, seventh, eighth aad ninth pleas to the first
and second counts, and the Jast plea to the third count. I disallow
the plea that plaintiff was not possessed because the plaintiffin his
declaration, in the first count asserts only that he was entitled to
the possession. But defendant may plead not possessed to the
sccond count. I see no reason why the first and second counts
should have beeninserted ; as at present advised, I should not have
allowed both to stand.

Order accordingly.

COUNTY COURTS, U. C.
In the County Court ot Wentworth.—A, Loats, Esq., Judge.

In the matter of the appeal of tizo Great Weatern Reilway Company, from the de-
cislon of the Court of Revision of the Clity of llataiiton

(amiiton 31st July, 1857,

The Great Western Railway Company objected to the assess.
ment of their property in St. Mary’s Ward, in the City of Humil-
ton, on the grounds:

1st.—That all their property, including buildings necessary for
carrying on the business they are authorized by their charter to
carry on, should be asscssed at the average value of the lands in
the locality being comprehended under the term Roadway, used in
the 21st section of the Act.

2ud.—That the mode of valuation was incorrect, the land being
nsgessed by the foot strect frontage, iustead of by the acre.

3rd.—That they ought not to be assessed for the water frontage
or wharfage, as they do not carry on the business of wharfingers,
or derive any profit from vessels stopping at the wharf.

4th. —That the valuation made by the city assessor of the Road-
way and other lands, is above the average of Jands in the locality.

It was argued for the Company that the terms ¢ Roadway ” and
“Ruilway * are synonymous, and that the term Railway hasbeen
held in various cases to include not only the land on which the
rails are placed, but al-o the buildings and other convenicnces re-
quired by the Company for carrying on theirbusiness. The cases
of Cother v. Midland Railway Co., 17 Law Journal, N. 8. 237 ;
Inhabitants of Worcester v. Western Railway, 1 American Roilway
cases 330; Per Chewett, J., in U. C. Law J. for October 1856;
and in written judgment delivered this year; also judgment of
Wells, J., in Chatham Planet of July 8th, 1857, were cited.

For the city, it was contended that the term Roadway in the
Act docs not include buildings, and even if it do include buildings
necessary for the working of the road, that the majority of the build-
ings asseseed arc not necessary for the working of the road, such as
Roach’s saloon, the locomotive and cars works warehouses, and

buildings for storage, and that the buildings and land not necessary
fur the road, or without which it could not be worked, should be
assessed at the full value.

Logix, Co. J.—In order todctermine the questions raised ou this
appeal, it is necessary in the first place to ascertain the meaning
of the term ** Roadway ' used in the Act. 1f the word have the
same signification as ** Railway,” the cases cited and also the in-
terpretation clause of the Railway Clauses Consolidation Act,
which defines the word ay used in that Act to mean ¢ The railway
and works by tho special Act authorized to be constructed,’ would
to some extent be nuthorities in favor of the view taken by the
Company. But an the other hand, the case of the South Wales R.
Co. r. Swansea Board of Health, is a direct authority against them,
and in favor of the position rssumed by the city. The case in the
American Railway reports decides that thoe Railway with its
buildings and appurtenances is a public casement, like State hounses
forts, gaols, cowrt bouses and the like, and is exempt from taxa.
tion on grouunds of public policy, which is quite different from the
questions raiscd in this appeal.  In the caxe of Cother v, the Mid,
R. Co., the questicn wasas tothe power of the Co. to take land ne-
cessary for the purposcs of the rond. Insuch a case a liberal con-
struction of the Act was clearly necessary, otherwise the powers
granted to the Company could not be fully carried out. But no such
ccmstruction is necessary here, the object of this investigation being
merely to ascertain the intention of the Legisiature in framing the
clause. In the case of the South Wales Railway Co. r. Swansen
Board of Health, 4 Ellis and Blackburn, 189, a point similar
to that now under consideration was raised. It was an appeal
agniust a district rate, and the Company claimed that their build-
ings were included under the term ¢ Railway " in a proviso which
directed that laund ¢ used only as a cangl, or towing path for the
same, or at ¢ Railway constructed under any Act of Parliament
for any conveyaunce shall be assessed in respect of the same in the
proportion of onc fourth part ouly of the et annual value,” and
the Court held that the buildings were not included in the term
¢+ Railway,"” and that nothing came within the proviso e:cept the
line itself, the sidings and turntables on which the carriages actually
go; and Mr. Justice Erle in his judgment rays:—¢*¢] think all
laad supporting the actual railway, whether it be embankment or
slope, is land used as railway, and when it is used for that pur-
pose only is favoured within this Act; but it does not follow that
such supporting lands are within the cxeeption if they be converted into
3 les for warehouses or used for some other purpose, as then they
wonld not be used for the purpose of a railway only. Ithirkalco
that the sidings having rails ou which the carrisges go, snd turn-
tubles are in every sense part of the Railway, and I do not think
they cease to be so merely because a roof is put over them.”

In our Statute the 2lst section is ‘““ And be it enacted, that
every Railway Company shall annually transmit to the Clerk of
every Municipality in which any part of all the road is situated a
statement describing the value of the real property of the Com-
pany other than the roadway, and also the actual value of the Jand
oceupied by the road in such municipality, according to the actual
value of land in the locality,” &c., &c. Here the property favor-
ed is the land ¢ Occupied by the road” and in the English Statute
referred to it is land ¢ used as Rarlway.” Ofthe two forms of ex-
pression I think that used in the English Statute is the more com-
prehensive, and if under that form of expression the buildings of
the Company are not included a fortior: they are not included
under the less comprehensive expression. I am of opinion there-
fore, that the land mentioned in the Statute as Roadway or as land
occupied by the road is only the land on which the rails are laid
with embankments, slopes, sidings, turnables, &c., the station
might perhaps be included particularly if built so as to cover the
track of the railway, and the buildings used for covering the loco-
motives, but not the warehouses car and Jocomotive shaps, saloon
&e.  The saloon although included in the station would not be ex-
empt, not being roadway, and a3 coming within the principle de-
cided in Purvis v, Traill, 3 Exch. 3i4; Clarendon v. St. James,
&c., 10 C B. 806, and other cnses where it was held that if a
literary society which is by Statute exempted fre m taxation, leases
or sublets a part of its premises, the part so sublet is not exempt
from taxation, although the funds were applied to the objects of
the institution.
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With regard to the mode of valuation of the property of the Com-
puny, I think that all the property wsed ns rondway should be as-
se-sed in bulk by the acre, and not by the fuor, becanse it is only
i thut way that the average value could be nxcertained. The lots
in the locality might be valued by the foot or by the lot, but the
contents of each lot could be ascertained and uveraged with any
unsurveyed luod in the vicinity which is nssessed by the acre, but
if assessed by the taot fromtages they could not be averaged with
an unsurveyed block of land, and the actual value according to
the average of lund in the locality could not be obtained. The
land hawever not used as rondway, as for instance the land on
Stuart street, between the street and the top of the slope, may he

assessed in any way by which the value may he ascertained, due |

regard being bad in such valuation to the depth of the land from
the street.

I find it more difficult to determine whether or not the water
frontage or wharfage should be assessed in the way the asgessor
has given it in, the following genceral rule however may be laid
down in accordance with the principles which bave guided me in
de ermining what is Rondway, ramely, that in cases where the
Railway track is laid along the water froutage, and the wharf is
used for the support of the rails instead of an embankment, there
tho wharf may be considered a3 roudway although vessels may
load and unluad there provided the Company do not derive any
profit from the use of the wharf by vessels, or from the goods
shipped or landed there.  In case any such profit is derived from
the wharf, or if it extend further into the water tuun is necessary
for the roadway or a wharf is run out from what may be called
the weharf frantage for the use of vessely, such unnecessary wharf-
age should beassessed, in the same way us property belongiug to
individuals would be asgessed.

Notr~lu addition to the caces abnve cited, referenco may be made to The
Sauth Wales K. (v. v. The Leoal Bard of Cardiff, 6 W, R. 58, —Eps. L. J.

CORRESPONDENCE.
Yo the Editors of the Law Juurnal,
GENTLEMEN,

Although “ A City Solicitor” has, in the December number
«f the Juurnal, shown up many of the abuses of Chancery, he
might easily have ndded to their number and virulence by
supposing the mortgagor defendant to die pending the suir,
Jeaving no will, and Jeaving infant children, the eldest of
whom wight be an infant feme corar?, the youngest an infant
en venlr sa mere; in which case, before the first could answer
or angthing he done, nutwithstauding her husband is her
natural guardian, still a specinl guardian must also be ap-
pointed, at the delay,
Chancery practice: ~ee Colman v. Northeote, 2 Hare, 147.
And besides that, as to infant heirs, a reference to the master
to see whether a sale or fuselosure would be most to their
benefit, must be had, pursuant to Suunderson v Custon, 1 Grant
R. 349, with the delay and expense there hinted at; if indeed
such case is Jaw and that course availalle, and rot liable, if
uucm;l)tcd, %o lead to more expense and delay by its being,
after litigation, ultimately set aside and the usual course
adopted of giving the infants each—even the youngest—six
months after it comes of age to move against the decree.
That this is the only course which it is clearly safe to adopt,
see Eyre v. Counless of Shaftsbury, 2 P, Wms. 102: Goodier
v. Ashton, 18 Ves. 833 Luwell v. Powcll, Mad. & Geld. 53;
Mair v. Kerr, 2 Grant R, 223, affirmed in appeal 26th Febru-
ary, 1852, hut not yet reported (such is the efficiency and
diligence of the Chancery reporter); and that the latter,
whether theoretically the only course or not, at least prac-
tically is likely to be the only one, is clear when we come to
consider that any (ne of the defendants who were judgment
creditors, or even the mortgagor himsclf while alive, and
beyond doubt any guardian of any infant who chuse to be
appointed such by the Court, could, and as it would he to
their advautage most probably would, chim foreclozure in-

annoyance and expense peculiar to !

stead of sale: see RBetfome v. Calcott, 1 Grant R. 86, 87 : in
which event the Iatter would be, beyond dispute, the only
mode ; and thus, by simply supposing the ordinary contin-
geney of the death of the defendant during the protracted
litigation, the final closing of the suit supposed by your cor-
respondent might be postponed twenty-two years or more
beyond even the lengthy duration he has assigned to it,

[ send you this to insert if you think fit, ns I consider it
not only the interest hut the duty of every Chancery practi-
I tioner to assist to the utmost of his ability your correspondent
pin his effurts to free one of the most exeellent theories of
jurisprudence of the foreign abuses which degrade it, and to
vigor and usefulness.

X Y. 4

| restore it to us in its pristine simplicity,
i December Sth, 1857,

|

GENSLEMEN,

As you and your able correspondent, ‘¢ A City Solicitor,”

i have commenced a good work by probing into the grievances
of the Chancery system, I hope you will allow me to ask,
through your Journal, of the Chancery reporter, why it is
that the case of Goadman v. I

Lo the Editors of the Law Jowrnal.

“zstmons, decided more than

| three years ago, has not yet been reported?  And to ask any

one who ean give the information, if the decision in question

has the eifect of virtually repenling the clause as v costs in

the County Courts Iquity Act? An important question you

will admit to A Covstry SoriciToR.
December 11th, 1857,

To the Editors of the Law Journal.
GEXTLEMEN,

In reading over the letter of ““ A City Solicitor,” published

in your December number, it struck me thatin one respeet ho
has underrated the pernicious cffect of the present mode of
Chancery procedure. At page 224, second column, he treats
of the practice of adding parties in the Master’s office, of whaose
- claims plaintiff was ignorant, when he filed hisbill and got his
j decree. The words there used are—** When served with these
| copies of decree, &e., each party has 14 days from service on
I'bim, to deliberate if he will move to discharge the order or
i move to add to the decres or vary it.” &e.
' Now a decision has lately taken place on the section of the
, Chancery rule alluded to by your correspondent, which has
inot been published, and which therefore had probably not
| come to his knowledge, else be would surely have strengihened
his position by it. 1 happened to be in Court when it was
pronounced ; and no one conld certainly infer that it would
occur from the Janguage of the rule. It will add materially
to the list of delays of Chancery detailed by ** A City Soli-
citor,” and gives another illustration of the truth of the obser-
vation you and your correspondent use, viz., that in that Court
there is a *‘ constitutional hatred of all innovation.” When-
ever they can do it they studiously avoid * ucting in unison
with the spirit of recent legislation.”

The facts of the case I allude to were these—

The defendant agreed to purchase from Government a lot of
land, paid one-third, but was not able to pay the residue, and
barrowed theamount from the plaintiff, giving him a mortgage
on the lot as security for the loan.  Plaintiff was also the as-
signce of a judgment against the defendant. The mortgago
and judgment were both registered, and entitled pluiutiff to
foreclose the defendant's interest in the lot fur defult of pay-
wient, which, after writing to defendant, threatening to do so
il not paid, and waiting a considerable time, he did, with con-
siderable expense and delay to himself, as defendant was
worth nothing but the land, and that was nat warth enoughto
satisfy the mortgaze and judzment. Now mark what follows
~The defendant, when just about to be sued, goes to a rela-
tive of his and clandestincly agrees to sell or sells to him the

i
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whale of his interest fur & sum of money, no part of \\'hich. i3
prd.  The purchaser has full knwledge aud notice of plain-

ufl’s mortgage and judgment, and was even in treaty fur the .
Iie dues not ve-.

satisfuction of them in view to purchasing.
gister his agreement or conveyance, and the fict of his pur-
chase is by defendant and his relutive concealed trom plaintiff,
He is led to believe thatall intention of the relation to purchase
has been abandoned, and in that belief the plaintiff foreclosed
the defendant, as above mentioned.  After ho had done so, the

relative for the first time notifies pluintiff of his purchase.

The very strongest pussible presumption (putting the ductrine

of lis pendens entirely out of the question) existed that the re-;

Lative was aware of all the proceedings in plaintiti’s suit, and
purposely lay back till the snit was ended.  ‘The plaintiff when

notified of the claim, qnd seeing that the case came withinthe
very words of the rule, served the relative with a copy of the

decree and notice, in order thereby to make him a party to
the suit ; in which case even if made a party he would have
u right Ly the rule to vary or ndd to the decree. 'This would

dv him under any circumstances complete justice, and is all .

he could pussibly attain in any conceivable event; even if he
were made a party in the first instance, as he would have been
had plaintiff been able to discover the fnct, because the pur-
coase had been made with natice and suliject to the plaintiff's
claims,

Still, though he never registered his convevance or

Ist. Has a returning officer a right to refuse to atlow a can-
didate to be nominated, or receive a vote for him whom he
knowes to be disquahfied ?

2d. If be has ant such right, must he declare such candidate
duly elected should he have a majurity of votes ?

3d. Would a returning officer be liable for costs. provided
he allowed a disqualified candidate to run, aud such candidate
should get in, uund afterwards be unseated, supposing such
candidate were protested against before the election com-
menced ?

Yours, &ec., J. E.

' |1. A returning officer complies with his duty in seeing that
a candidate of a municipal election appears on the assessment
roll as properly rated according to the requisites of the law ;
but we do not think such officer has any right to enquire fur-
ther into the disqualitication of the candidate, or to refuse his
nomination. Such a proceeding va his part would be in effect
to nssume the duties of a Judge.

2. For the same reason, where a candidate, apparently qua-
lified on a reference to the assessment rol, is elected by a ma-
ljority of votes, ."e returning officer should declare him duly
; returned.

' 3. According to the recent decisions (see Rey. ex. rel. Swan

notified plaintiff of it, and although plaintiff was ignorant of | v. Rowat, 13 U. C. Q. R. Rep. 340) the Judyes have the power

his purchase, und it was impossible for him to discover it by
any care or ingenuity, the Courtheld that even though it were
within the woids the case was not within the spirit, 7. ¢. the
intention _of the rule. The plaintiffs application was dis-
missed with costs—no trifling matter. It was decreed that
all he had done went for nathing, and that he must begin de
noro a totally new suit against the relative.

Now suppusing that the relative, who paid nothing when he
heard the decree, in his turn went immediately and ngreed to

sell wholly on eredit to eome poor relative of his befure pluin-

could get his bill ready and filed it, and all that to be kept
s °ret as the first was, and when he is fureclused the last pur-
chaser to notify the plaintiff as the first purchasing relative

did and so oo ad infinitum ;—it might be a matter of curious

and instructive speculation to those who delight in metaphy-
sical researches, to guess at what probable unascertainable
period in the * illimitable perspective” the litigativn an plain-
tif’s part will, in the range of chances, be ended by some
aceident (for it can by possibility Jast for ever), and when so

cnded, to calculate by how much worse off the plaintiff, sup-
posing him to be furnished with alife sufficiently long, will be .
when he succeeds, taking into account all the useless, wantan,

cruel costs he will have paid and could not possibly avoid in-
curring, than he would have been, if, like a sensibie man, he
had submitted quietly in the first instance to he wronged and
defrauded, sooner than resort to the expensive luxury of obtain-
ing justice through Chaucery proceedings.

Hopiong and belicving that this cuse will be considered as
adding another proof of the necessity for some legislative ame-
YViaration of the Court.

I remain, Gentlemen, your obedient Servant,
Dec. 23, 1857. CoansuTor.

To the Fditors of the Law Journal.

Sonthampton, Saugeen, Nov. 20th, 1857.

Siks,—In consideration of the numerous contested municipal
clections, many of them arising from the ignorance of return-
ingz ufficers with respect to their dut es, puwers, and responsi-
bilities, your making some remarks thereon would, I am sure,
sive much satisfaction to some of your readers, especinlly as
the municipal electivus for the ensuing year are rapidly ap-
proaching. As, however, it may be now too late to make
them available for the ensuing year, an answer to the follow-
ivg queries will much oblige me.

i of withholding or awarding costs; they are usually awarded
against the returning officer, or withheld from him in cases
anly of improper or illegal conduct on his part, and where bo
neglects or exceeds his duties.

In reference to the duties of returning officers at elections,
we miay refer to the langnage of Mr. Justice Burns in Reg. v.
Murchant, 2 Cham. R. 192, *“If a persun who is nominated is
not liable to serve, and claims an exemption for that reason,
the seturning officer would not anly be justified in rejecting
votes for such person, but I think it would be his duty to do
503" also to that of Mr. Justice Richards in the case of Rcy. cx
rel. Swan v. Rowat, 1 U. C. L. J. 111, It is contended, how-
ever, that as it appears from the assessment roll that relator
was rated as a person duly qualified, a prima _fucie qualification
'is made out, and the returning officer should have received

votes for him. I think the propositivn as a general one cor-
rect, and I do not wish that anything I may say in this case
“ should induce returning officers to suppose that I consider that
' they have the authority to reject any resident of the township,
who appears properly assessed and rated as a candidate, He
should reccive him as a candidate ; and if he is returned, and
his election be contested, and it appears on investigation that he
is not duly qualified, his election will he set aside, and if after
proper notice given of the want of qualification, the electors
perversely voted for him, their votes would he held as thrown
away, and the duly qualified person would Le entitled to the
{seat. If a majority of the electors had voted for relator, and
the returning officer had then refused to return him for want
" of qualification, and had declared the defendunt duly elected,
! who thereupon touk his seat, and discharged the dutics of the
 office, I do not think the Conrt would permit the defendant to
i set up relator’s want of qualifieation in answer to his claim to
i the office. But after he (the defendant) took upon himself the
! duties of the office, that might be made a ground for setting
Uaside his election and ousting him from his ofice. The Court
“would not permit a returning officer, after receiving a candi-
' date, afterwards to turn round when he had a majority of votes,
and declare he was not duly qualified.”]—Ebs. L. J.

“ Revenge” is infurmed that his communication cannot be

! inserted in this Journal, as it would in all prabability suliject

us to an nction for libel. If wronged ns he says, he has, in
our opinion, a remedy at law.—Eps. L. J.
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MONTHLY REPERTORY. | grant and an instructor for the settler, a Gazetteer for the
sstudent and an Army list for the wilitia officer; while for
COMMON LAW. ;the Statesman and others connected with official life it is a
| Statistieal C ic uress of th inze
OB ARTLEY o COLENAN. November 4, | StatiStic 1] Chronicle of the progress of the country in all

Public Health Act— Negligence of Contractor—ILiability. X
A contractor employed by a local board to exccute o work on a
highway is not rclieved by scc. 14 of the Public Health Act of
1848—(this section enacis that ¢ no matter, &e. done by wny
officer or person acting under tho directions of the local board .
shall, if the matter, &c. were doue bona fide for the purpose of |
executing the Act, subject him personally tu any action, Liability,
&e. whatever”)—from liability for negligence in the execution of |
the work, whercby a third party suffers damage.

C.P. Besnerr v. Hegrixa, November 6. }

Building lease— Assignment of reversion — Covenant to complete |
houses; (o repair. |

The reversion expectant on a building lease, in which was a i
covenant to complete two houses in cavcasses within two months, !
and also a covenant to repair and a proviso for re-enry for breach
of covenants, was assigned subsequently to the two months to the
plaintitf

Quare, whether there was a breach of the first menticned cove- |
nant of which the assignee of the reversion could take advantage. !
But held that, at ail events, he could take ndvantage of the right .
of re-entry vn breach of the covenant to repair.

EX. Price v. Burroa. Nozember 13. |
Evidence—Presumption—Admissson by silence— Evidence of payment. '

In an action by the surety on a gheriff’s bond against the prin-
cipal for the recovery of money forfeited under the boud, and
alleged to have been paid to ciie sheriff, the evidence of payment .
wag: that an action having been brought upon the bond against .
both, they had defended the nction by one attorney; that a com- !
promise had been effected under the immediate autbority of the
surety ; that the surety had sent a cheque for the agreed sum to '
the sheriff by post, and that he had subscquently verbally stated !
to the principal that he had paid the debt and costs in the action,
10 which the latter made no reply; and that eight or nine years,
had elapsed since ti:e compromise. !

Iela, that there was evidence that the debt had been satisfied
by the surety.

C.C.R. Bxciva r. DRING AND WIFE. November 14.
Specinl verdict—Ieceiving with guilty knowledge—r<¢ Adapting " an- .
other’s receipt. |
Where in a joint indictment agrinst a husband and wife for
receiving goods with a guilty knowledge the verdict fovnd speci-
ally that the wife did so receive, and that the husband ¢ adopted
the wife's receipt:” Jeld, that these latter words were not equi-
valent to a verdict of guilty against the husband.

REVIEW OF BOOKS.

Tue CANADA Direcrory ror 1857-58. Jokn Lovell,,
Montreal.

We hail with pleasuve the advent of this truly useful and

public-spitited work. It is all that we expected ; and our, yory

cxpectations, owing to our knowledge of the publisher, Mr.
John Lovell, were neither few nor small.  Well conceived |
and well exccuted, it reflccts great credit on the publisher|
and the Jand of his adoption. This feeling is heightencd

when it is known that the type, which is neat and becom-

ing, is of Canadian manufacture. Having carefully exam. |
ined the book in allits details, we without hesitation recom- |
mend it as « A Dircctory for the man of business and a!
Guide-book for the man of pleasure, an Index for the cui-

{ the departments of enterprise.” Independently of its value

to the lawyer as o man of business, at page Y87, under the
heading ¢ Judiciary” there is much Provincial information
of interest to him as u professional man.  No lawyer should
be without the Canada Directory. The price is 83, a sum
very small for 2 work of such dimensions, the result of so
much labour, and the fruit of so much expense. The next
edition, it is said, will be issued in September, 1859.

Tur ReGistrRY Laws ArrecrTING Laxps 1N Urene
CaNapa; with an Analytical Index, showing them in
combination, with Judicial Dicta and Index. By WiL-
L1aM SLADDEN BEsq, Parliamentary Agent.  IL Lowsell,
LPublisher, Toronto. Price 82-50.

The cheapness of Iand in Upper Canada, compared with
the States of Europe, added to the inore general diffusion
of wealth in this country, has made the buying or selling
of land, a transaction in which every Upper Canadian en-
gages. The desire for the acquisition of lunded property is

| encouraged by the simplicity of our titles and consequent

inexpensiveness of investigating them. But to combine
seccurity with simplicity, there has been, since 1795,
established in Upper Canada a system of registration
deservedly popular and generally appreciated. The whole
system is now presented to the profession and the public in
the compilation before us. The collection of many statutes
and parts of statutes in one volume of convenicnt size is one
recommendation of the work, A collection of judicial dicta
osissima verba, intended to illustrate the Statutes, is an-
other. A full and complete Index to the statutory provi-
sions is a third; and the fourth is a carefully prepared
index to the judicial dicta. Mr. Sladden has done his work
well, and is entitled to the support of the profession. Be-
yond the pale of the profession, among land agents, nota-
ries, registrars, and other public officers, he ought also to
receive an cxtensive support. His book is of a class which
is eminently uscful and practical.

APPOINTMENTS TO OFFICE, &c.

NOTARIES PUBLIC.
JAMFES CARILY, of llamilton, Esquire, Barrister and Attorneyat-Law, to be a
Notary Public In Upper Capada.—(Gazetted 2nd January, 1830.)
RETURNING OFFICKRS.

ALEXANDER DAVID FERRIER, Faguire, to be Returning Officer for the Vil
lage of Fergus, under tlio Act 20 Vict, Ch. 100.~(Gxazetted 19, 1857.)

* JONN ALLCIIN. Esquire, Returning Ufficer for the Village of .\‘ew'lhmbnrg, in

tlls»g sC;)unty of Waterloo, under the Act 20 Vic. Ch, 105.—(Gazetted 2 January,

CORONERS.
TIMOTHY THEOBALD COLEMAN, Exquire, M.D.. to ba an Assaciate Coroner for
Tnited Countlea of Huron and Bruoce.~{Gayeited 5 Dec. 1853,
DOIIMRTY, Esquire, to bo an Axsociate Coroner for the Usited Countlesof
York aud Peel —(azetted § Dec. 1857,)

J PETER STUART, Esquire. 1o be an Associate Coronor for the United Counties of

Stormont, Dundas and Gleogary.~—(Gazetted 5 Doc. 1857.)

TO CORRESPONDENTS.
Oxr mnbg(}:;t.—l'mnnoomlonfo:donbt. Beo Sichles v. Inydorelal, 10

A CovNtay Soucr™oR.—~CoATTOR.~X. ¥, Z~J, E.~Your commuuizations are
under * ndence.”

Jonx R. MaARTIN.~0770 R1072.~~Under *“Division Courte.”

T. L —T. B~1.=T. B —=You will ind answers under * Diririon Courtr.”
. J.T (D:{ry Wost)—1". D. (Owen Sound.)~Your communications will appoar
n Que hex!
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D. 0. No. 13. (13 and 14 Vic., Cup. 3.)
INSPECTOR GENERAL’S OFFICI.
Custors DErarTuEsT.

Toronto, 18th Oclober, 1857.
VOTICE is hereby given, that s ExceLLexcy
_1_ THE ADMINISTRATOR OF THE GovERNVENT IN Couxcil.
has been pleased, under the authority vested in him, to order
that Unwrought Stone, now charged with a duty of fifteen per
cenfum, ad valorem, as n non-enumerated article, Le placed in
the liat of Goods paying a duty of two and a half per centum,
ad valorem, from and after this date, and shall he rated ac-

cordingly. By Command,
R. S. M. BOUCHETTE,
113 in. Comniissioner of Customs.

D. Q. No. 14, (16 Viot. Cup. 85.)
INSPECTOR GENERAL’S OFFICE.
Custoxs DEPARTMENT,

Toronto, 13th Oclober, 1857.
N OTICE is hereby given, that His EXCELLENCY
THE ADMINISTRATOR oF THE GuveErNMENT 1N Couxciy,
has heen pleased, by an Interpretative Order, bearin
the 10th of October, instant, to direct that Lithographic Print-
ing Presses, Printing Ink, and Implements of all kindy, be
admitted to entry free of duty, in accordance with the terms
of the Act 18 Vic. Cap. 5, exempting Printing Presses, Mate-
rials, and Implements of all kinds frem duty.
) By Command,
October 20th, 1857. R. S. M. BOUCHETTE,
113 in. Commissioner aof Customs.

CROWN LAND DEPARTMENT.
ToroxTo, Oct. 13th, 1857.

NOTICE is hereby given that the Lands in the

Towaship of Rulphin the County of Renfrew, U. C,,
will be open for sale on and after the 11th next month, on
application to the Resident Agent, William Iurris, Esq., at
Admaston near Renfrew.

‘or list of Lots, and the conditions of Sale, see the Canada
Gazette, or apply to Mr. Harris.
ANDREW RUSSELL,
11—6 in. Asst. Commissioner.

CROWN LAND DEPARTMENT.
ToroxTto, 218t Oct. 1837.
N OTICE is hereby given that the Lands in the
Township of Barrie in the County of Frontenac, U.C.,
will be open for Sale on and after the 17th of next month, on
apuolication to the Resident Agent, Allan McPherson, Esq.,
at Kingston.
For list of Lats, and the conditions of Sale, see the Canada
Gazette, or apply to Mr. McPherson,
ANDREW RUSSELL,

Acet, Commisgianoer,

1N—Gin,

date{

AW LIBRARY, 6th SERIES, 15 vols., $45.00;

4 a veprint of late and popular Excrisu ELeseNTary Law

Books, published and distributed in monthly numbers at
$10.00 per year, or in hound volumes at $12.00 per year.

BYLES on BILLS and PROMISSORY NOTES,
fully annotated by Hon. Geo. Sharswood. $4.50.

A DAM'S DOCTRINE OF EQUITY, fully anno-
tated by Ilenry Wharton, Esq., nearly 1000 pages. $5.50.

SPENCE’S EQUITY JURISDICTION. 2 vols.
8vo. $9.00.

\, ILLIAMS'S LAW OF PERSONAL PRO-
PERTY, edited by Benj. Gerrard & S. Wetherill. $4.00.

LEADING CASES IN LAW AND EQUITY, 3

Series, 7 vols.

MITIT'S LEADING CASES, by Iare & Wallace,

1855, 2 vols. $11.00.

\-MERICAN LEADING CASES, by Hare &
£ Wallace. 2 vols. $10.00.

T & .'-l w_ :%P;l;bn_&_t;'s—l._nmm]J-u_i:h:ﬂ;ns.

VALUABLE LAW BOOKS,
Recently published by T. & J. W. Johnson & Co.,
197, Chestnut Strect, Philadelphia.

COMMON BENCH REPORTS, vol. 16, J. Scott.
Vul, 7, reprinted without alteration ; American notes by

Hon. Geo. Sharswood. $2.50.

ELLIS & BLACKBURN'S QUEEN'S BENCH
REPORTS, vol. 3, reprinted withoutalteration ; American

notes by Hon. Geo, Shamswond.  §2.50.

ENGL!SH EXCHEQUER REPORTS, vol. 10,
by Hurlstone & Gordon, reprinted without alteration;

American notes by Hoa. Clark Hare. $2.50.

LAW BOOKS IN PRESS AND IN PREPARATION.

INDEX TOENGLISH COMMON LAW REPORTS.

A Genernl Indox to all the Points decided in the English Common Law Reporte
fromn 1813 to the present time. By Goo. W. Biddle and R. C. McMlurirle, Esqs.

STARKIE ON EVIDENCE,
ARRANGED AND CUPIOUSLY ANNOTATED LY HON. AE0. SHARSWOND,

A Dractical Treatiso on the Law of Rridence. By Thomas Starkie, Esq. Fourth
Euglish Edition, with very considerable Alterations and Additions; fneorpora-
ting the Statuten and Reported Cases to the time of publication. By G M.
Dowdezwell ard J. Q. Malcwlm. Esquires, Barristersat-Law.  Carefully aud
:ll:bomtely anpotated (with refereuco to American Cases, by llon. George
Sbarswood.

BEST ON EVIDENCE AND PRESUMPTION,

A Truatise on the Principles of Evidence. with Practice as to Proofk in Courts
of Common Law; also 'resumptions of Law aud Fact, and the Theory and
Rules of Circumstantlal Proof {n Crimival Uases. By W. M. Dest.  Carefully
annotated with reference to Awmerican Decisions.

THE LAW OF VICINAGE.
A Practical and Elementary Treatise on the Law of Vicinage. By Henry

harton.
TUDOR’S LLEADNG CASES.

Leading Cases on tho Law relatiog to KNeal Property, Omrveyancing, and the
Gmistruction of Wills, with notes by Owen Davies Tudor, author of Leading
Cusss 1n Equdy. With very full Notes referring to American Declsfone, by
Heory Wharton,

SMiITH’S LANDLORD AND TENANT.

The Law of Landlord and Tenant; bLeing a Course of Lectures delivered at the
Law Institution by John Wit'lam Sniith. (Author of Leading Caser) With
Notes and Additions by Fredetick thilip Maude. of the Inner Temple. With
additional Notes referiing to and illustrating American Law and Decislons, by
P. Pemberton Morrix, Esq.

BROOM’S COMMENTARIES.
Commentaries on the Comm » Law, as Intraductory to its studs, by Ilerbert
Broom, M.A., author of “ Le 1 Maxims,” and = Parties to Actions.”

BROOM’S PARTIES TO ACTIONS.
Practical Rules fur deterasining Partien to Actions, Dizested and Arranged with
¢ ases. By UHerbert Broom, Author of ** Jegal Maxima"™ From the secoud
London Editon, with coplous american Notes, by W. A, Jackson, ¥aq.

WILLIAMS’S LAW OF REAL PROPERTY,
AMERIZAX NOTES BY W. fI. RAWLE, ESQ.

Principles of the Law of Real Property, intended asa first Look fir Studentsin
Conveyancing By Joshua Williams  Second Ameriean rdition. with copicus
Notes and Refcnences to American Cases, by Willlam Henry Rawle, Author of
“Covcoaunts for title.”

COOTE ON MORTGAGES.
EDITED WITH COPIOUS ANERICAN NOTiS.
A Trestise on the Law of Mcrteagen, By R. II Conta, Esq. Fourth Amerirsn
from the Third Englih Faitinn, by the Auther and R. Coute, Eng., with Notes
and Reference to American Cases,

SUGDEN ON POWERS,
A Practical Trealiso of Vowers, by the Rizbt lton. Sir Bdward Supden. with
American notwss and Reforenoss to the latest Cascs. Jrd Amcrican Edidon,
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THE UPPER CANADA LAW DIRECTORY,
FOR 18568.
BY J. RORDANS, PRICE, SL.
TORONTO: J. RORDANS, LAW STATIONER, 1853.

]‘I!E Edition of this Work for 1857 having met with suc-

cess, the Subseriber respectfully submits to the favor-
able notice of the Legal Profession and Public, the present
considerably enlarged and improved Edition, which he trusts
from its more careful revision, and as a correct exhibition
of the present stateof the Legal Profession in Upper Canada
and muttersconnected therewith will bo entitled to continued
support.

CANADA
WESTERN ASSURANCE COMPANY

CHARTERED BY ACT OF PARLIAMENT.

CarrTaL—£100,000, in Shares of £10 each.—Llome Office,
Toronto.

President—Isanc C. Gilmor, Esq. ; Vice-President—Thos.
Haworth, Esq. 3 Directors—QGeorge Michie, Walter Macfur-
lane, T. P. Robarts, M. P. Hayes, Wm. Henderson, R.
Lewis, and E. F. Whittemore, Esquires; Secretary § Trea-
surcr—Robert Stanton, Esq.; Solicitor—Angus Morrison,
Esy. ; Bankers—Bank of Upper Canada. .

Applications for Fire Risks at the Home Office, Toronto,
Corner of Church and Colborne Streets, opposite Russell’s
got‘czl. Oftice hours from 10 o’clock A.M., until 8 o'clock

. M.

ISAAC €. GILMOR, President.
ROBERT STANTON, Secretary & Treasurer.

a9~ With Agencies in all the Principal Towns in Canada.
Toronto, January, 1858. 1.ly

PROVIDENT LIFE ASSURANCE COMPANY,
OY TORONTO, C. W,

LIFE ASSURANCE AND ANNUITIES.—ENDOWMENTS
FOR CHILDREN.—PROVISION FOR OLD AGE.

. - £100,000. | Parp ve . . . . £11,500.

CapriTAL. .

HE PROVIDENT LIFE ASSURANCE AND INVEST-

MENT COMPANY is now ready to receive applications
for Life Assurance in all its branches, and for granting
Anunuities.

The Directors of the ‘¢ Provident” are determined to
conduct the business of the Company on equitable princi-
ples; and, while using every necessary caution iu the reg-
ulation of their premiums, will give parties assuring every
legitimate advantage to be attained by a local company.
Having every facility for investiug the funds of the Com-
pany at the best possible rates of interest, the Directors
have full confidence that, should the duration of Life in the
British North American Provinces be ascertained to be
equal to that of the British Isles, they will be able at no
distant day to make an important reduction in the Rates for
Assurance. Till that fact is ascertained they consider it
best to act with caution.

With regard to the ¢ Bonuses’ and ¢ Dividends™ so os-
tentatiously paraded by some Companies, it must be
evident to every ¢‘thinking man” that no Company can re-
turn large bonuses without firs¢ adding the amount to the
Premiums: just a3 some tradesmen add so much to their
prices, aud then take it off again ir. the shape of discount.

Tables of Rates and forms for application may be obtain-
ed at the Office of the Company, 54 King Street East,
Toronto, or at any of the Agencies.

Toronto, February, 1857, 3-3.1

i

NOW PUBLISHED,

VIR MANUAL OF COSTS IN COUNTY COURTS,
containing the NEW TARIFF, together with Forms of
Taxed Bills and General Points of Practice.

By Roor. A. Harrison, Esq., B.C.L., Barrister-at-Law.
MACLEAR & CO., Publishers.

a8
INSPECTOR GENERAL’S OFFICE.

CusTons DEPARTMENT,
Toronto, October 30, 1867,

OTICE 1S HEREBY GIVEN, THAT His ExcrLLexcy
the Administrator of the Government in Council has

been pleased, under the authority vested in him, to direct
an order that, in lieu of the Tolls now charged on the pus-
sage of the following articles through the Ottawa Canals,
the Tolls hereinafter stated shall be hereafter collected, viz:

IroN ORE, pussing through all or any portion of the Ot.
tawa Canals, to be charged with a toll of Z'Aree Pence per
ton, which being paid shall pass the same free throungh the
Welland Canal)

Rarr-Roav Iroy, to be charged One Skilling per ton, in-
cluding Lachine Section, St. Ann’s Lock, and Ordeance Ca-
nals, and having paid such toll, to be entitled to pass free
through the Welland Canal, and if having previously paid
tolls through the Chambly Canal, such last mentioned tolls
to be refunded at the Canal Office at Montreal.

The toll on BABREL Staves, to he Eight Pence on the
Ordnance Canalg, and four Pence on the St. Ann's Lock and
Lachine Section, making the total toll per thousand to and
from Kingston and Montresl, the same as by the St. Law-
rence route, viz: One Shilling per thousand.

By Command,

R. S. M. BOUCHETTE.
Commissioner of Cuat

COLONIAL FIRE ASSURANCE COMPANY,
CAPITAL, ONE MILLION STERLING.

GOVERNOR:

The Right Honourable the Earl of Elgin and Kincardine.
UEAD OFFICE, EDINBURGH, No. 5, GEORGE STREET.
BOARD OF DIRECTORS :

George Patton, Esq., Advocate, Chairman ; Charles Pear-
son, Esq., W.8.; Geo. Ross, jr., Esq., Advocate ; Andrew
Wood, Esq., M.D.; John Robert Todd, Bsq., W.S.; H.
Maxwell Inglis, £3q., W.S.; William James Duncan, Esq.,
Manager of the National Bank of Scotland; Alexander
James Russell, Esq., C.S.; Willianm Stuart Walker, Esq.,
of Bowland ; James Duncan, Esq., Merchant, Leith ; Henry

Davidson, Esq., Merchant.

Baxkzrs—The Royal Bank of Scotland.
Actuary—Wn. C. Thomsen.  Aubiror—Charles Pearson.
Secrerary—D. C. Gregor. With Agencies in all Colonies.

CANADA.
IIEAD OFFICE, MONTREAL, No. 49, GREAT S§T. JAMES STREET.
The Hon. Peter McGill, President of the Bauvk of Mon-
treal, Chairman; the Hon. Justice McCord; the Hon.
Augustiu N. Morin ; Benjamin H. Lemoine, Esq., ; Cashier

of ‘“La Banque du Peuple;” Johu Ogilvy Moffatt, Esq.,
Merchant ; Heory Stsroes, Esq., Merchant,

Mzprcar Apviser—George W. Campbell, M.D.
Maxackr—Alexander Davidson Parker.

Moy~ With Agencies in the Principal Touns of Canada.
Montreal, January, 18565. 1y




