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DIARY FOR SEPTEMBER.

Paper Day, Commen Pleas,
13th Sundry after Trinvty.
Last dav for notico of Examination in Chancery, Saoduich
{ awd Whithy. Caper Day, Queen's Bench. J.ast duy for no-
ticw of Trial In County Courts,
ancer  Examination Term, Toronto. commeticess  Paper !
Day, t.ommon Pleas.

5. Wedaesday ... Paper Day, Queon's Bench.
6. Thursday ...... aper bay, Commion Pieas.
8. Baturdsy ..... TRIMITY TERN ends,

0. SUNDAY.
10. Monday

11, Tucsday ...

16, SUNDAY .
17, Monday

.« 13tk Sunday after Trinity.

Last dzy for notie of Examination fa Chaucery, Chatham
and Colwurg,

Last day for sorvice of Wrlt for Toronto Fall Asstzes. Quarter
Sesslons and County Court sitting lu each County.

. Sumday ufter Trmty.

.. Last day for notico of Ex. In Chancery, London & Bellovilla,

—

18, Tuerday. « Chancery Examlnation Terte, fandwlih & Whithy, commetices
21, Friday . Last day for declacutions for Toronto kall Assizes,

23, SUNLA 16th Sunday apter Trimty.

<3, Monday

and Kingston.
hancery Examiontion Term, Chiatham'& Cobourg, connmnences.
.. Last day for notice of Tria! for Toronto.
13th Sunday after Trindy.

20. Tuesday.
8. Eaturday..
30. SUNDAY

. 4al.:m day for notice of Examinatlon in Chancery, Brantfond |
C

IMPORTANT BUSINESS NOTICE.

Fersons indebted to the Proprictors of this Journal are requested to remember that
alf our past due accounts have bern placed in the kands of Messrs. Patton & Andaghs
Allol'm_;/:, Burrie, for collection; and that only a prompt remitlance to them will
save cnste,

It is wuth great veluctance that the Proprietors have adopled this course ; but they
have been compelled to do so in order to enable them to meel therr currmt'upemcx,
which are very heavy.

Now that the uszfulness of the Journal isso generally admtled, 1t would not be un-
reasonalle o expect that the Profespon and Uficers af the Guurts wou'd aovrd il a
ltberal support, nstead of alluwang themselves to be sued for thar subscriptions.

TO CORRESPONDENTS—Se last page.

®lre Wpper Ganada Lufr Jowowal,

SEPTEMBER, 1860.
NOTICE TO SUBSCRIBERS.

As some Subscribers do not yet understand our new method of
addressing the ¢ Latw Journal,” we take this opportunity of giving
an explanation.

The object of the system is to inform each individual Subscriber of
the amount due by him to us to the end of the CURRENT year of
publication.

This object is cffccted by printing on the wrapper of each number—
1. The name of the Subscriber. 2. The amountin arrear, 8. The
current year to the end of which the computationis made.

Tuus “Jokn Smith $5'69.""  This signifies thal, at the end of the
year 1860, Jokn Smith will be indebled 16 us 1n the sum of $5, for
the current volume,

So ¢¢ Henry Tompkins 32560 * Dy this is signified that, at the
end of the year 1860, Henry Tompkins will be indebted to us in the
sum of §25, for & volumes of the ** Law Journal.”

_ Many persons take $5'60 to mean 5 dollars and 60 cents.  Thus
2 a mistake. The * 60" has reference to the year, and not to the
anount represented as due.

THE COMMON SCHOOL ACT— EXTRA-JUDICIAL
OPINIONS.

The Act of last Session (cap. 49) “to amend the Upper
Canada Common School Act,” discloses a new feature in Jeg-
islation upon which we fecl bound to remark. So singular,
and if acted on, so mischievous a provision as that contained
in the 23rd scction may well invite discussion. The few

remarks we purpose to make are offered with a view to

draw the attention of our readers to the Act, rather than
with a design to discuss the subject of it at this time.

In looking over the Act we were met at the first step
with acommon error in the framing of statutes : the preamb'e
does not fully embrace the whole subject matter of the act.

! Preambles arc not necessary in a well drawn aci ; they are
seldom as clear and accurate as they ought to be and are

often incorrect, as in the example before us :—

“Whereas it is expedient to amend the law respecting
Common Schools, &e.,” is the preamble. The 23rd sce.
goes beyond it and amends (or purports to amend) the
law respeeting Grammar Schools, and the last clause of
the act embodies a great error in legislation, that of leav-
ing the courts to find out and determine what provisions
of previous aets are repealed, instead of at once expressly
stating what clauses were intended to be repealed.

In another place we have spoken of the very objeetion-
able forta of cnactment that ““so muck of a previous act as
is inconsistent with the provisions of this act is repealed.”

But let us look at see. 23—it iy as follows :—

“ It shall be lawful for the Chief Superintendent of Educa-
tion, should he deem it expedient, to submit a case on any
question arising under Grammar or Common School Acts to
any Judge of cither of the Superior Courts for his opinion and
decision.”

We object to this provision, believi ig it uansound in
principle as well as inexpedient. Xt places the Judges of
our Superior Courts—men holding the highest offices in
the country—ix the position of being legal advisers to the
Chief Superintendent of Education—called upon to pass
an opinion upon every case he “deems it cxpedient (o
submit” to them. :

We ask—is it right to call upon these high functionaries
to give an opinion upon any case got up by any individual,
whatever mpy be his position officially or otherwise ?  Iow
is the Chief Superintendent to collect and ascertain the
facts—how is the clause to be worked? Is he to seck the
interpretation of any word or clause on which a difficulty
as to the application suggests itself, to require an interpre-
tation so comprehensive, a paraphrase so clear, as to pro-
vide for every cose which may arise £ Our Judges are
able men and soued lawyers no doubt, but they will scarcely
be able to accomplish such a feat. Isthe Chief Superin-
tendent to give his own version of specific cases as they
arise, and is the Judge to act upon thut functionary’s cx
parte statement of the facts? We cannot understand how
the material for ¢ the case” is to be obtained. We know
of no machinery for taking evidence to ground a case for
a judicial decision, and we cannot suppose that any clan-
destine method is contemplated. We do not mean the
word “clandestine” to be understood inan offensive sense;
but any plan of collecting facts for such a purpose, not in
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accordance with common law principles, may well be called
clandestine, If the decision of the Judge were to have
auy weight it might condemn or operate injuriously against
a party affected by the question, without his being heard
—an infringement on the first principles of common justice.

But suppose a case laid before and acted upon by a
Judge—what is to be the legal effect of his ¢ decisivn ?”’
What does it adjudicate ? Between whom does it decide ?
Will parties be justified in acting on such a decision?
Will it oust the courts of jurisdiction upon action brought
respecting the samo subject matter? Will it preclude
the parties injured, or supposing themselves injured, from
seeking redress through the ordinary tribunals? Surely
not. What then — is the Chief Superintendent really
authorized to take or‘nions upon abstract questions and
supposed or possible cases, and the Judges to pronounce
apon and explain ¢ the true intent and meaning” of the
language, or to trace out the proper procedure for the
Chief Superintendent, in the exercise of his very large
powers? In other words, is Sir John Beverley Robinson,
or Chief Justice Draper, for example, to write a treatise
upon the muddy portions of the School Act for the Chief
Superintendent of Education?

Judicial opinions are not given ex parte, nor without
hearing all parties concerned, and judicial decisions are not
made upon such foundations. What then ismeant? Surely
not that the Chief Superintendent may quietly obtain and
privately keep in the archives of his office the secret
opinions ot the Judges? That can hardly be: it would
humble the Judges to the dust.

But, secret or open, therc is an additional cbjection to
taking the opinion of any Judge in the way proposed. It
places him in a false position ; and a Judge who is com-
mitted by a deliberately pronounced opinien does not often
alter it. We do not mean to say that any opinion would
be adkered to from improper motives; far from it. But
there is a certain feeling incident to our common nature
though the individual may be insensible to its influence
which would render it exceedingly dangerous to the due
administration of justice that a Judge should (on the mere
motion of an irresponsible agent, whenever such agent
deems it expedient) be placed in a position of saying
to-day what it may bo to-morrow argued that he was wrong
in saying.

Why should a Judge be thus committed to an opinion
upon “a case,” without the advantage of baving that case
sifted and debated before him previously to his being called
upon for a decision ?

Let us not be understood, from what we have said, as
assuming that any one of the Judges would feel it to be

his duty, or that ho was acting in the execution of his judi-

cial powers, for which alone he was appointed, in furnish-
ing materials to enzble an oracle of the Common School
Luw to propound dogmas or give responses to the enquiring
public. We unhesitatingly say that the man who penncd
that clause is a dangerous man, or i3 grossly ignorant of
the fundamental principles of law. Nothing can be more
constitutionally dangerous or foreign to the genius of the
laws of Iingland than requiring a Judge to give an opinion
to any person or department on any matter not formally
in litigation. No person or officer should be allowed to act
on any opinion given as to a casc that might arise. If the
School Department may obtain a judicial opinion, why not
the Crosn Law Department, the Finance Ministers’ De-
partmeat, or any branch of the Executive, before engaging
in some criminal prosecution or political scheme? But our
space will not permit us to pursue this view of the matter
further at present. So having opened the question to
our readers, and especially to our professional readers, let
us add: We have been speaking of what the frawer of the
23rd scction may possibly have had in his wise head,
namely, to make it ¢ competent” for the Chief Superinten-
dent to submit a case to any Judge of the Court of Queen's
Bench, the Court of Common Pleas, or of the Court of
Chancery in Upper Canada. But we venture to doubt (if
such was the object) that it has been attained—to doubt
that such is the mecaning of the cluuse—and gravely to
doubt that it is capable of being acted on at all, and, even
if otherwise perfectly unobjectionable, that a Judge of any
of the three named Courts would feel that he was acting
with authority in deciding any such case, or that he had
any jurisdiction in the matter.

The language used is, ¢may submit a case te any Judge
of either of the Superior Courts,” &e. We of course as-
sume that the Courts meant are ¢ Superior Courts” of
Upper Canada; but as there happens to be three Superior
Courts, which two out of the three are meant? It is
obvious from the language used in two places in the clause
(¢ either of the Superior Courts”) that two only (and the
Judges of such Courts) were intended by the Legislature
to be invested witk the jurisdiction, and that to two only
of the three can the Chief Superintendant apply.

If the Chief Superintendant submits a case to Mr. Jus-
tice X, of the Common Pleas, can that Judge undertake to
say that he is a Judge of one of the two Courts intended ?
or Mr. Justice Y, of the Queen’s Bench, undertake to say
that he is certainly a Judge of one of the two fuvored
Courts? and the same may be said of Vice-Chancellor Z.

We find it cxpressly provided by epactment, to give
definite meanings to certain words and expressions, that
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“the words %upormr Courts shall mean the Cuurt of ()useu 3
¢ Beneh, the Court of Common Pleas, ard the Court of
“ Chancery ;" and that “the words Superivr Courts of
“Common Law shall mean the twe former, and that Court
¢« of Equity shall mean the Couit of Chancery.” In using
therefore the words Superior Courts the Legislature em-

ployed an expressien the definite meaning of which had]
been already legislatively fised, and which in that sense is

found mentioned throughout the whole body of our statute
law. In other acts of the last session of Patliament the
cxpressions are used in accordance with their defined
meanings.

The word cither, then, taking in the idea of the two
Courts, and the particular two not being defined, unless
two Judges of two Superior Courts acted together (which
is not provided for), there would be ne certainty that the
one proposing to act was nota Judge of the third Court, not
included in the jurisdiction conferred. We doubt, there-
fore, whether the clause cau or ought to be acted on. We
shall sec  But perhaps we arc taking too serious a view of
the matter, and after all that the Legislature merely in-
tended to crack a joke with the Judges, taking care that if
“my Lords” should take the thing in dudgeon that no one
amongst them could certainly say the legislative joke was
pointed at him. In that aspect, the Chief Superintendant
had better bottle up his little ¢ cases.”

TIIE “INFERIOR JURISDICTION” OF THE SUPERIOR
COURTS.

¢ Inferior Jurisdiction Cases” are abolished by the Act
of last session, (cap. 42,) “to repeal certain provisions of
the Common Law Proccdurc Act.”  Ienceforth the several
Courts will do their own work proper.

We arc amongst those who thought there was no real
value in the provision. Many instances occurred, in which
suitors suffered severely both in time and pocket, in
consequence of their claims being entered in ¢ the Inferior
Jurisdiction.” We indicated a long time since, what
was the true solution of ¢ the three lists”” Apart from
the inconvenieuce and loss to the public, the Judges of
the Superior Courts, already overburdened with work, bad,
at the whim or caprice of practitioners, a large share of
business thrown upon thewm, a result that never could have
been contemplated by the Legislature.

But the right to bring these suits was objectionable in
principle, and ran counter to the steady current of modern
legislation in favor of deccutralization. Weo believe the
time is fast approaching when any suit, whatever the sub-
jeet matter, may be entered in the first instance in a local
court, capable of course of heing removed by certiorari, or,
as is the case now in respect to actions against Justices of

' the Pe: ace, ubjwt to the defcndant s right to object to the
I jurisdiction.

The 4th scc. of the Act furnishes evidence of the fecling
in favor of the disposal of plain cases in the County Court,
irrespective of amount, for it enables cvery case in which
the amount of demand is ascertained by the signature of
defendant to be transferred to the County Courts for trial;
and this clause, if we rightly remember, was added to the
original bill in the Upper House.

It would have been much more simple to have at once
given primary jurisdiction to the County Courts in such cases,
instead of doing it in a roundabout way. There can be no
real distinction between a liquidated demand for $100 and
§1400-—on a promissory note for ezample, when the powers
to enforee’ the judgment, and the officers through whom it
is to be enforsed, are the same in both tribunals, Superior
and Inferior.

The Act beforc us is a good specimen of the great and
manifest improvement in the form of recent epactments.
It harmonises with the excellent foundation we have in
the consolidation (we had alinost said code) for Upper
Canada. It does not interfere with the order of provisions
in the Consolidated Statute, and the alterations it makes are
casily noted therein.  Morcover, it is not deficed by that
abomination of abominations, a long and illogical preamble,
and no more words appear to be used (with the exception
of sec. 4, which is rather verbose and ill arranged) than
are necessary to convey the meaning.

Sce. 1, blots completely out of the Consolidated Statutes
every provision respectivg the ¢ Inferior Jurisdiction.”
The plan of muking a clean sweep ia this way is the very
best, and saves a world of doubt and difficulty in con-
struction. A large proportion of the cases before our
courts, upon the meaning of statutes, grew out of the plan
of altering the law, and virtually killing off 3 number of
provisions, but leaving them still upon the statute book-—
a parcel of rubbish to fructify litigation at the expense of
unfortunate suitors. A common method was to add a
general clause, providing that ¢ all acts and parts of acts
inconsistent with this act, shall be, and are hereby re-
pealed”—a convenient mode certainly, forignorant, lazy, or
stupid persons, but not a method to which 2 man acquainted
with his subject, and anzious to do it justice, would re-
sort.

There can be no question that law practitioners alone
are fully qualified to judge of the fitness of an act relating
to the administration of the Jaw, and so to shape it that it
may harmonize with existing provisions—but as all men
fancy that they know how to poke a fire or boil potatoes, so
they all seem to fancy that they know how to frame all

kinds of laws.
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And with this class of legislators the clause we speak of
is “a love of u clause.”” We heard one of our Judges
who is noted for “his sayings,” suggest the form of an
act for fusing law and Equity—brief and comprehensive.
Wo record it for the benefit of ¢ all whom it may concern.”

Be 1T ENACTED AS FOLLOWS :—

8ec. 1—Law axp Equity ARE FUSED.

Stc. 2—~Tue JUDGES SHALL FRAME RULES TO CARRY
OUT TIIE FOREGOING PROVISION,

SEC. 3—ALL LAWS INCONSISTENT WITII THIS ACT ARE
ABROGATED. :

The 2nd and 3rd secs. of the Act before us, adopt a
convenicnt method in making alterations in detail. It
was first introduced, we believe, by the late ITon. Robert
Buldwin, It substitutes new clauses for two of those re-
pealed—so that the connection will remain unbroken in
the Common Law Procedure Act, as consolidated, and the
alterations may be readily made on the face of the book.

The 4th sec. cnables a Judge of cither of the Superior
Courts of Common Law, to send a case down for trial in a
Couuty Court.

1st.—When the amount of the demand is ascertained by
the signature of the defendant,

Znd.—In any action for any debt that in the opinion of
a Judge may be safely tried in a County Court.

The second ground gives a wide margin for the exercise
of judicial discretion, and may be made legitimately to
embrace one-third of the business now set down for trial
at the assizes. It will, however, depend upon the plaintifi’s
attorney whether this clause be much acted on. Probably
the chief inducement to the practitioner to avail bimself of
its provisions, will be the saving in time.

THE U. C. CHANCERY REPORTS.

We observe that the reporter of the Court of Chancery
hasissued No. 1 of vol. 8, of the Chancery Reports. 1t
is the commencement of the series, at the reduced rate of
£1 5s. 0d., recommended by the Law Society. The sub-
scription price bitherto was £2 10s. 0d., and the object of
the reduction is to increase the circulation of the Reports
among the legal practitioners in Upper Canada.

‘We belicve that as respects the Upper Canada Common
Law Reports, neither the Law Society nor the Reporters
have been disappointed. The increase in the number of
subseribers has, we understand, been nearly as much as
was auticipated ‘when the reduced price was proposed.
The price is now really so moderate as to place the Reports
within the reach of every practitioner.

We perceive that the Reporter of the Court of Chancery
has, in carrying out the objects of the Law Society, gone

further than the Reporters of either of the Conrts of Com-
mon Law. fIc offers to furnish students and articled
clerks ,ith his Reports, at the price of 15s. per volume,
and the Chamber Reports of his Court, at 5s. per annum.
For this, Mr. Grant, the Reporter, deserves the thanks of
every law student. and articled clerk in Upper Canada, who
we hope, will testify their approbation by subscribing for
the Chancery Reports.

No lawyer can, in the presest state of the Jaw, practise
successfully without a Jaw library.  The sooner the library is
commenced the less oncrous will be its formation in the
end.  Students emulous of success in the profession, should
make it an inflexibls rule to read the Reports of the Courts
of Upper Canada, and not only to read them but to pur-
chase them for the sake of reference and as the nucleus of
the libraries, which in after years they wust acquire.
Better far for a law student to deprive himself of trifling
luxuries in order to & make permaneat and substantial
investments of his spare mecans, than to waste them in
idle pursuits,. We know of no better investment for
law students and articled clerks thanm the Reports of our
Courts,

Reports of the Court of Chrneery are now offered at »
price so low, that no law student or articled clerk can ex-
cusc himself for the want of them.

UPPER CANADA MUNICIPAL REPORTS.

The third number of these Reports has been issued, and
contains many valuable cases on the Municipal and School
laws of Upper Canada, to which extensive and uscful notes
are appended, illustrative of the various points of law decided
in the judgments reported. The publication has, we learn,
been most successful.

NEW RULES,
QUEENS BENCI[ AND COMMON PLEAS.

Trixity Tery, 24 Vic, 1869.

1st. It ig ordered, that from and after the first day of this
present Trinity Term, 24 Victoria, Rule No, 155, of this Court
of Irinity Term, 1856, be rescinded, and that the fulloring
be substituted therefor :—No. 155, In any action of the proper
competence of the County or Division Courts respectively, in
which final judgment shall be obtained for a plaintiff without
trial ; or in whick plaintiff shall oblain execution on proceedings
in the nalure of a final judgment, no more than County or Divi-
sion Court costs, as the case may be, shall be taxed without
the special order of the Court or a Judge, but this Rule shall
not extend to costs on inlerloculory proceedings.

2nd. It is also ordered that Rule No. 16, of Trinity Term,
20 Vict.. be rescinded and the following substitated therefor :
—The offices of the Clerks of the Crown and Pleas shall be
kept open as follows, that is to say, during Term from ten in
the moroing till four in the afternoon, and (except between
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the first day of July, and 21st day of August) at other times
from tea in the morning until three in the afternoon, Sundays,
Christmas Day, Good I'riday, Easter Monday, New Year's
Day, and the birthday of the Sovereign, aud any day appointed
by General Proclamation for a General Fast or Thanksgiving
excepted and between the first day of July and twenty-first day
of August, both days inclusive, when the said Offices shall be
open from halfpast nine in the forenoon until twelve o’clock

noon.
J~o. B, Rowixsox, C. J.

Wau. 11, Drarer, C. J. C. P,
A. McLeax, J.

Rosnr. L. Burys, J.

Wau, B. Ricnarps, J.

27th August, 1860. Joux II. Iscarry, .

AUTUMN CIRCUITS, 1860.
EASTERN CIRCUIT.
The Hon. Sir JOIN B. ROBINSON, Baronet, Chief Justice.

L'Original eeerceiceeens . Wednesday .eeevcaeene 8rd October.
Ottawa, ..... . « 9th October.
Perth........

Brockville .. .
Cornwall .ceee v veeeenns

MIDLAND CIRCUIT.
The Hon. Mr. JUSTICE BURNS.

Whithy «eeveveeennne oo Monday.e.eeeses sesnnan 1st October.
Peterboro’.. «..Monday..... «.ess 8th October.
Cobourg ceeeMONday coreieianiieiiaens 15th October,
Picton ...... <. Wednesday .. .ecueee oo 24th October.
Kingston .Monday..... 20k October,

Belleville ....coveiins oooec Weduesday ... . 7th November.
HOMF CIRCUIT.

The Hon. Mr. JUSTICE McLEAN.

Owen Sound ...... ... Wednesday ...... . 3rd October.
Barrie ... .Tuesday . . 9th October.
Milton couvueecerarenanas Tuesday .ovveverenernenns 16th October,
Hamilton......ceeveeeeen, Monday . vereee-220d October.
Wellund ..ccoeeenennceer. Tuesday oeeeiiiienanns Gth November
Niagara ceeeecenevenennnn. Tuesday ..o oeeee...-.13th November.
OXFORD CIRCUIT,
The Hon. Mr. JUSTICE IIAGARTY.
Simcoe ..... os sevnres « «Tuesday ...ccooeennnnnes 2nd Octoder.
Brauntford ..... «ee. Monday « emeee 8th October.
Cayuga ceeveevaene «o..Tuesday .....c... . . 16th October.
Woodstock ...... .o Monday..... < eeeneeneeZ20d October.
Steatford . icecinvienes Mounday.. 29tk October.
Berlin ... eeeeeaeee Monday... .. 5th November.
Guelph ceveieernieinen Monday... coeeceres vener 12th November.

WESTERN CIRCUIT.
The Jion. CHIEF JUSTICE OF THE COMMON PLEAS.

Chatham coeeveeenunnnscen Wednosday coeeveecnans 3vd Qctober.
Sandwich .. «Tuesday ... .. Oth October.
Sarnia ....oueee e ... Monday.. + . 15th October.
St. Thomas...... we Friday i cenenne 10th Qctober.
London .. e Wednesday .21th October,
Goderich . eeeeecsennn .. Tuesday oot ... Gth November.

TORONTO ASSIZES.
The Hon, Mr. JUSTICE RICIIARDS.
..... vevssessenerene OBUBF cerriess cenrenses Sth October.
2

Toronto

LAW SOCIETY OF UPPER CANADA.
TRINITY TERM 24 VIC.

Tho following gentlemen were called to the degreo of
Barrister at-law :—

Alexander Mair, of Markham; T. IL Spencer, LL. B, of
‘Toronto ; John Livingston, LL. B., of Toronto ; D. Blain, LL. B.
of Taronto ; Thos. 11. Bull, B.A., of Toronto ; J. A. McColloch,
of Stratford.

"The fullowing gentlemen having passed their examinations
at Osgoode Hall, have been sworn in Attorneys-at-Law :—
Messrs, Maeneil Clarke ; 0. J. McKay ; John Finn; J. Fox
Smith ; R. B. Bernard ; A. L. McLellan ; J. K, Galbraith ; R.
S. Applebe ; T. IL Bull ; T. B. Pardee ; Willinm Crant; William
Lilly ; Edward Stonehouse ; I, A. Ifurd ; R. C. Scatcherd ; G.
P, Land ; John Michael Tierney.

e—

JUDGMENTS DELIVERED.

COURT OF ERROR AND AI'PEAL.

Present: The Cuwre Justice oF Upper Caxava; Mre. Cuter
Justice Draren; Mr, Justice McLean; Mr. Justicg Bunss;
Mr. Vice-CuaNcertor SrraGak ; Mr. JusTice Riciiapps ; Mr.
Justice HacarTty.

Saturday, August 25, 1860.
Whitehead v. The Buffalo and Lake Ifuron Ralway Company.—

This was an appeal from a deerco pronounced by the Court of

Chancery. The plaintiff filed a bill in the court below, claiming

compensation from the defendants for a large quantity of work

done by him for the defendants, and materials for the same pro-
vided, pursuant to certain verbal and written contracts made be-
tween the plaintiff of the one part, and Captain Barlow, acting for
and on behalf of the defendants, of the other part. In the eame
bill plaiotiff also clnimed damages for the interruption by the
defendants, of his works, on several occusions, and prospective
damages for money that plaintiff might have made out of the con-
tracts if allowed by defendants to fuifil them. The court below
pronounced a decree in favor of the plaintiff for $50,000 for work
done, materials, &c.. and ordered a reference to the Master to
inquire into the damage sustained by plaintiff in coosequence of
the interruptions and as to prospective damages. Against this
decree defendants appealed.  Held, per Robinson, C. J., that the
decree should be varied only as to the prospective damages.  Ileld,
per Draper, C. J., that the relief should be reduced to the value
of the work done and materinls provided. McLean, J., concurred.

Spragge, V.C., concurred with Draper, C.J., but thought that the

work should not be estimated by the schedules annexed to the

contracts. Richards, J., concurred with Draper, C.J., aud thought
the schedules binding,  Hagarty, J., was of the same opinion as

Hurd v. Lewis.—Appeal from the Court of Queen’s Bench. The
question raised was as to the construction of 2 will.  Appeal dis-
missed with costs.

Ilenderson v. Fortune.—Appeal from the decision of the Court of
Queen's Bench, as reported ju 18 U. C. Q. B,, 520. Venire de novo
awarded.

Mann § IHobson v. The Western Assurance Company.—Appeal
from the decrees of the Court of Queen's Bench, as reported ia 18
U.C.Q B, 190 Dismissed with costs.

Shaw v. The De Sataberry Navigation Company.—Appeal from
the deeree of the Court of Queen’s Bench, as reported in 1S U, C,
Q. B., 541. Dismissed with costs.

Boulton <. Gillespie.—Appeal from the Court of Chancery. The
question raised was, whether plaiutiff by taking certain securities
as the price of Jands sold, had or had not waived bis lien for the
purchase money. Appeal allowed, and plaintiff’s bill in court
below, dismissed.

: Richards, J. Decrce varicd as above, and appenl dismissed.
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COMMON PLEAS.

Monday, August 27, 1500,
Present: Draven, C. J.; Ricuaros, J. ; Hacarty, T, '

Trent Road Company v. Marshall. — Defendaut’s rule dis- |
charged.  Plaintiff’s rule made ahsolute to increase the verdict as
to £36 11s. 0d,

Trustecs of School Seetion No. 6 of York v. Iunter.—~Rule nist l
to enter a non suit made abeolute. :

Wallace v. Adamson.—Rulo nisi to set aside verdict found for
defendant, and to coter same for plaintifl, discharged. !

Weaver v. Bull.—Demurrer. Judgment for plaintiff, [leld, .
that School Trustees, prior to the passing of the Act of Last Ses- {
sion, had no power to determine as to the question of personal ,
liability of School Trustees, and had no power to award costs of
the arbitration to be paid by the Teacher or the Trustees.—
Quare—As to the effect of the Act of Last Session on the right
of determining the question of persoual liability ?

Edinburgk Life Assurance Company v. Clarke.—Rule absolute
for a new trial without costs.

QUEEN’S BENCIL.

Tuesday,” Aujust 28, 180, l
Prescnt: Rosixsoy, C. J.; McLeay, J.; Burss, J.

Van Buren v. Bull—Trover. IHeld, that arbitrators beforo the
recent School Act, had no power to award costs. 2—0r to award |
that the Trustees should pay the amount awarded within 30 days, |
or be personnlly liable. 3.—That the authority of the arbitiators
was at an end when the award was made. 4 —That it was not
any part of the arbitrators duty to decide whether the 'I‘rsutecs‘l
had or had not exercised their corporate powers. '

Burns v. Boyd.—Judgment for defendant on demnurrer.

Whitehouse v. Roots.—IHeld, plen bad—replication good.

Waullace v. IHewctt.—Rule to enter verdict for plaintiff dis-
charged,

Gaston v, Watson.—Action for negligent fire. Rule nsi to enier
nonsuit pursunnt to leave reserved, made absolute,

PRIVILEGES OF ADVOCATES.

(Cuncluded from page 174.)
INJENCTION.

We next proceed to consider the proposal to give to the
Common Law Courts power to proteet hy injunction property,
whether real or personal, the title to which is in contestinan
action at Jaw, from alienation, waste, or injury, till the right
shall have been determined.

We must, in all humility, confess that we are at a loss to
conceive that any substanttal objection can be offered tv a
proposal so obviously reasonable.

It is plain that such a power should exist somewhere. A
man in possession of land the title to which is contested, ¢
Jertiori o man in possession without a title, ought not to be
permitted, pending proceedings tv ¢ject him, to commit waste !
to the damage of one who claims with a better title. A man
who is in wrongful possession of a chattel, for the Joss of which !
money may be a very inadequate compensation to the rightful !
owner, ought not to be left atliberty to make away with it
while an action for its recovery is pending,

At present, protection in this respect can only be obtained .
by recoarse to a court of equity, while the recovery of the thing
itself can only be effected in acourt of law: two suits with
twofuld expense, where one would suffice ! i

And no question here can be raised as to the competeney of |
the tribunal,

termine the right to the corpus of the estate or chattel, was nlso
capablo of deciding whether the defendont shonld be restrained
from committing waste or making away with the thingin dis-
puto until the right was determined.

Yo now pass on to consider the instances in which it is pro-
posed to confer new jurisdiction on courts of law irrespective
of any pending action.

And, first, as to tho proposed power of restraining by in-
junction the impeading violativn of any legal right.  We must
here beg it may be horne in mind that it is not proposed in
this branch of the snliject to confer on courts of law powers in
respeet of any rights which are not strictly of alegal character.
Throughout the contemplated amendments it has naver been
proposed, where title to proparty was complicated by equitable
rights to withdraw the decision from the courts of equity.
This veing kept in view, we must confess ourselves altogether
at o loss to conceive why, when legal rights alone are involved,
a court of law, whose special and proper province it is to de-
termine such rights, should be without power to protect them
from violation. ~And it must be observed that this anomaly in
our judicinl system is rendered the more striking and discredi-
table to our jurisprudence by the partial jurirdiction already
extended to the legal tribunals by the act of 1854,

As the law now stands, if a siagle act of wrong has been
committed, a court of law, on an action heing brought, Las
power to grant an injunction to prevent a repetition of the
wrong., If a nuisance were about to be ereated which would
seriously lessen the value of & man’s property, as, for instance,
if & local board were about wroagfully to bring the main sewer
of the district closo to n man’s premises, no protection could
be afforded by a court of law, But if the thing has once been
done, and the whole expense incurred, not only may damagzes
be recovered for the present injury, but the nuisance may he
abated for all future time.  If vut of & thuusand trees growing
on an estate a single tree be wroagfully cut duwn, an injune-
tion may be obtained from a court of law to prevent the cutting
down of the remaining 999. But if, with the certainty of im-
pending injury, the party whose rights are about to be invaded
should come to a court of law for protection before the axe has
been laid to the root of the first tree, he wouid be told that
while, if he had waited till ono tree was cat, the Court would
have protected him as to all the rest, the Legisiature has not
thought fit to entrust the Court with prwers for the protecticn
of the first, but has committed that to the esclusive keeping of
a court of equity.  We cannot but think that this stato of
things (arising as it dues gut of the partial manner in which
the recommendations of vur second report as to injunction were
carried into effect) is an anomaly in our judicial system which
alimost borders on the ludicrous, and is o serivus reproach to
our legislation,

We must be forgiven for saying that we cannot comprehend
the alarm which the proposal to remove it has oceasivned, 'The

' jurisdiction is one which, reference being had to the suhbject
t matter, falls properly within the province of the common Inw

It is one which these courts already possesses and ex-
ercise in an ulterior stage.  The competency of the Courts or
of their procedure cannot come into controversy. The ques-
tion has been concluded by the Legislature itself in conferring
powers which presuppose all the qualifications buth in the

courts.,

Judges and their procedure which are necessarily for the exer-

cise of those now proposed to be given. We cannot but think
that the objection to this extension of jurisdiciion has arisen
principally from its having been overlooked that it is only pro-
posed to confer it where damages can now be recovered in an
action, and where, therefor, strict legal rights arc involved,
and that the powers proposed to be conferred by the present
Bill are ncither more nor less, in substance and degree, than
thoge created by tho Act of 1854 : the difference consisting

It would bo strange indeed, if it could bo doubted that the | simply in this, that they may be exercised before the mischief

Court which in an action of ejectment or detinue has to to de- |

instead of after it has commenced.
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The only other instance in which authority is proposeil to
bo given to a court of law, independently of n pending action,
is the power to order the delivering up of documents which on
the face of them appear to give u right of action at common
L, but which, by reason of circumstances whieh, if an nction
were brought, would constitute a defence, ought not to be
av;;il(:]tblo, and, on the contrary, ought to be given up or can-
colled,

The ground on which a party linble to be prejudicially affec-
ted by such a document has a claim to have it given up or can-
celled, is that the document, remaining in the hands of tue
oppusite party, after all just claim to enforce it is gone, may
ove day be bronght forward, after the evidenco by which it
would have heen defeated has ceased t~ exist,

It is plain that power to affurd relies from such a possibility,
and to protect a person so circumstanced from having such a
danger from hanging over his head for years, ought to exist
samewhere. It hus litherto been confined to courts of equity
alone. The rexsons fur proposing to extend it to the courts of
law, are, first, thatthe ducumentsin question would be enforce-
able in & court of law alono ; secondly, that the matter of de-
fence, on which the claim to have the document annulled
ariscs, would be capable of being pleaded and tried at law if
an action were brought upon it ; thirdly, that the common law
procedure for trying the facts, if contested, is indisputably
superior to that of a court of equity.

NEW EQUITABLE JURISDICTION AT LAY.

Wo have now past in review the several cases of equitalile
Jurisdiction proposed to bhe conferred by the Bill. It remains
for us to deal with a few general objectivny put forward against
the measure a8 a whole.

‘The principal of these is founded on & misapprehension
which it is important to clear up. It seems to be supposed
that equitahble title to property is sought to be bronght within
the jurisdiction of the lagal tribunals, This is evidently poin-
ted at in the two cases, prominently pat forward n the objec-
tions of the equity judges, in which fraudulent plaintiffs with
legal titles are suppused to bring ejectment in u court of law
for the purpose of avoiding the discussion of adverse equitable
rights hefore an equity court.

This is a very serious misapprehension, It averlooks the
fact ¢hat, with reference to equitable defences, the action of
ejectment—the only action in whseh the right to real estate
can bhe enforced—was not included in the Act of 1854;% aud
that, with the exception of the camparatively small matter of
relief from forfeiture for non-payment of rent and for ominting
to insure, this action is not proposed to he touched by the

resent Bill. So large a proportion of property in this country

einyg held in trust, and trusts being the peculiar province of
courts of equity, however serious the inconvenience arising
from the occastonal conflict of jurisdiction may he, it is not
proposed that powers should be given to courts of law to en-
tertain equitable considerations on a trial of title. If our last
report be referred to, it will be scen that our recommendation
3 to the power to grant conditional relief is confined to cases
in which equitable defences are already admissable, but in
which the presence of a condition prevents the Court from en-
tertaining a plea. This, of course, does rot apply to ¢jectment
in which no equitable plea is ndmissible. ‘'I'he present Bill
does not include ejectment, so fur as title to property is con-
cerned. The imaginiry cases put farward hy the equity judges
ag illustrative of the mixchievous operation of the enlarged
equitable jurisdiction could not therefore arise.t

* Sce Neave v. Arye, 247, J,,C. B.207; 16 C, B.328,8.C

1 We may also here oheerve, in pacsing, that tho third case but by the equity
Judges by way of ohjectrn namelv. that of an equitalle mortgsgor briuging def
tinue for deeds deposited by way of (quitable mortgage, with a view toavnid a
coust of equity, Is equally il-founded. ‘1ho plaintiff would bedefested at law. The
actjon could not be waiutsined uader such circumstances,

We cannot but think that much of the oppozition offered to
this measure has been founded on the notien that it was sought
to withdraw by it questions upon equitable title to property
from the jurisdiction of & court of equity. It is desirable that
this misapprehiension should bo dispelled as speedily as pos-
sible. No such thing hus been suggested, or is contemplated
by tho present measure. Of course, if it should he_thought
that the langunge of tho Bill leaves room fur the possibility of
a different construction, nothing would be mare easy than so
to frame the cnactment as to limit its operation to the extent
designed.

Another oljection insisted on by the equity judges is that a
plaintiff having o mere legal /s opposed to an equitable right
will now have n choice of courts, and will natarally tako his
cause to the court in which equity is the least likely to be well
administered.  Assuming for a moment the inferiority of the
legal courts in dealing with equitable questions (on which a
word presently), we must be forgiven for observing that this
argument rests on a fallacy. A plaintiff having only o legal
right to insist on has no choive of courts; he can bring his
action in a court of law alone. If he went to » court of equity,
ho would be told that, having a remedy at law, he had no
husiness there. The position of such a plaintiff will nowise
be altered. But let us laok to the uther side of the case. Take
the case of an honest plaintiff bringing an action on o legal
claim, which he believes to be well founded. Having brought
his action in the only court to which he can resort. why, be-
cause his ndversary sets up an cquitable defence, is he to be
forced to hecome defendant in o new suit before a different
tribhunal?  Or, take the perhaps still more striking, case of a
defendant, in an action at law, having a defence on equitable
grounds alone, which he is desirous of setting up in the court
whero the action is pending. Why is he to be driven to the
necessity of going to n second court, and there instituting a
second and more expensive suit? Why, ifhis equity depends
on the performance of some condition, is he to be driven to
anather court to obtain the relief which performance of the
condition might just as well secure to him in the dirst?

The equity judges assert that ¢ no solid reason can be given
fur the proposed transfer of jurisdiction.” We, on the other
hand, submit that abundant reason is to be found in all the
evils attendin zon adouble jurisdiction and a twofuld litigation
~—two suits relating to the eame subject matter of dispute, in
two separate conrts, separate pleadings, separate sets of counsel,
fresh fees of court, all harassment, expense and delay of . soit
in chancery needlessly superadded to the simpler proceedings
of an activn at law. Surely, it carnot seriously he disputed
that if the necessity for resorting to a second court can be
dizpensed with—wherever justice can be done in one court
and one suit—there is every reason for relieving the suitors
from the inconvenience, the expenses, and the deluy of a
duuble litigation,

We guard ourselves by saying ** wherejustice can be doune.”
We readily admit that where what the sbjectors not inaptly
term the “ machinery”’ o the courts of common law is in-
adequate to deal with questions of equity, a sufficient reason
exists for maintaining the divided jurisdiction. Weadmit that
w0 1 certain extent, the objection to conferring equitable juris-
diction on the courts of law on this ground is well founded.
But to this extent care has been taken that the jurisdiction
shall not be exerci<ed. 'The ohjection becomes unfounded and
unjust when it overlooks adistinetion which the framers of the
Bill have not been unmindful to observe. It is true, as is
urged by the equity judgzes, that there are cases in which
equitable rights cannot praperly be determined without mare
parties being brought before the court than the parties imme-
diately in presence in an action at law. It is true that acourt
of law has no procedure for bringing such further parties be-
fore it. Possibly it may not be desirable that it should have.
Actions to recover real property excepted, as to which the
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present question does not arise, the cases which come before
courts of buw are seldom of snflicient magninsde to mnke the
maltiplytag of parties destrabla; ng the so deing, bowever
necessary in order to settle the rights of all concerned hns n
natural tendency, exeept where great juterests are invaltved,
to bring about the result that, by the time the rights of ali
parties concerned are adjusted, there remains but little to be
divided amongst thase wha are found to bo catitled.  Be this
as 3t may, the oljection of the equity judges, founded on the
inability of the comman lnw courts to bring other parties hefore
them, hins, a9 regards the present measure, no appliention. It
18 nat proposed to admit equitable defences in cases to which
the ehjection relates. By the aperation of the 86¢h section of
the Common Law Procedure Act of 1834 and the 12th clause
of the present Bill, courts of Jnw will not e ealled upon to
entertuin questions of equity where the equitable rights of
partics other than the immedinto parties to the nction at law
aro involved, It ixsuggested indeed, thata conrt of law might

to administer equity ia one on which, for obvious reasons, we
are reluctant to touch, We tay, howaever, bo permitted to
abserve that in the simpler questions of cquity which are
likely to conse befure courts of commun faw, wecannot antici-
pate any serious difficully,  While, on the ane haud, it may
* be admitted that, where more complicated rights are invelved,
such s arise upos intricate questions of reat property, of teasts,
i the administration of estates, and the like, the principles nnd
rufes of equity constitute an elabusate and special system of
jurisprudence, a perfeet knowledge of which it may reguire
speeial study aod practice to neguire, yet it must not be lor-
3 gotten that one of the principal merits of this system is thas
its leading rules—at lpast, where unembarrassed in their ap-
plieation by the intriencies and subtleties of real property law
—rest on the plain aud siaple privciples of rational justice,
“as distinguished from tho more techuival and arbitrary rules
s of pasitive law,

f More espe~ially is this the cass with reference to tho grounds

fidl in error in deciding whether, in any particalar case, thelan whick equity relieves rzaiost legnl rights aught to be en-
equitnble rights of ather parties do or do not come into question. | fyrced in avtions at faw. 1o suppose that common law judges
But it may be answered, first, that in the more simplo enses of 1 op practitioners cither are unaeqaainted with or will bo unable
equity which present themselves in actions at Jaw, 1o serious )ty aster o system so simple, would seem o bo o gratuitous
difficulty on this score is hkely ta arise; secondly that the!and unwarranted assumption. No such dificulty hns hichertos
supposition that the judzes wonld have any diffienlty in de-igricen in administering the powers either of auxiliary or sub-
ciding such  matter i3 an assumption of fncapacity tn them | yantive equity heretofore conferred.  Sa far as wo are aware,

)which onght notlizhily to be made; thirdly, that the ohjections,
if good fur anything, would apply cqually tu the equitable
pleas_already permitted to be pleaded ; lastly, that in the
excreise of the existing jurisdiction no such difficuby has in
point of fact been expersenced.

MACHINERY.

The question as to the adequaey of the ** machinery™ of the
common law courts betng thas reduced to its proper limits, we
have no hesitation in affirming that the procedurs of these
courts, enlarged and amended as it has been in modera times,
is abundantly sufficient to enable them to exercise the powers
propace ] tn aperfectly satisfactory manner.

With reference to matters of equity brought forward in
pleading, no question as to the adequaey of tho proceedure can
arise.  The fucts on which the equity arises being setk furth in
the pleading, the effect of them, if admitted, is at once for the
court. 1f not admitted, the facts will be tried by a jury inthe
ordinary way. And i may he here incidentally observed,
tnat it in the same action there should also be issues of fucts
relating to matter of common lnw to be tried, it 33 more con-
venient that hoth sets of issucs should be tried and disposed of
in the sume inquiry, than that one set of facts should be tried
i & coart of luw, the other in & court of equity. No one, we
apprehend, will question the soperiority of the cominon law
procedure over that of equity for the trind of issues of fuct; and
it may be observed in passing, that as, in the discussion of
questions of equity, wheresoever they may be rwsed, questions
of dispated fuct will frequently arise, this superiority of the
common law proceedure for the deeision of questions of fuct is
80 far in favour of the transfer of jurisdietion,

As regards equitable watters arising on applieation to the
eourt, a3 for relief on conditiond equity, or for protection of
property, either on apprehiendded injary or daring the pendency
of an action, the eficiency of the awchinery cannot serivusly
be questioned.  Tho application would be by mation founded
on an affidanit setting furth the facts.  If eny dificulty should
arisc in the ulterior stages of the discussien, the court would
have ample nieans of completing the inquiry by sn issue or
reference o & master. ‘The only diffurence, we apprehend,
between such o praceeding and that of a court of eguity would
be, that the latter would requtre 8 written or printed statement
of the case, which would be echoed by an afidavit. The eom-
mon Jaw process, while it is equally efficacious, is the simpler
and less expensive of the two.

The question of the competenoy of the commun Iaw judges

guno instance only das ocearred of an appeal from the deeision
af any court of luw on an equitable plea, and in that instunce
the appeal was unsuccessful,

We believe the apprehension of incompeteney in this respeet
to be wholly unfounded, The large koowledge of tho Jaw
essential to the ndministration of equity hns never bgen ques-
tisned in equity jidges ; and we areat « loss to understand why
credit shwuld not be given to commuan law judges for caoacity
to possess a carresponding kuowledpe of equity in the fimita-
tion of legal rights,  When we reflect how many of the great
equity judges wha have presided in the ccurt of chancery and
in the House of Lords have been taken from the common law
conrty, we are surprised that capacity should be denied to the
collective ability of the common law judges, sssisted by a bar
inferior to none in learning aud astainments, to deal with the
aimple questions of equity which arelikely to avise incidentally
in proceedings at law,

Befure we quit this suhject, we must advert to an argument
prominently put forwand, namely, that the effect of thus con-
ferring equitable jurisdiction on common law courts will heto
restore in substance the nucient equity jurisdiction of the Cour
of Exchequer, abalished in recenc times by the Legistature.
‘That this view of the matter isaltogether erronenus may readily
be shown. It assumes that the Jurisdiction of the Court of
Exchiequer as a conrt «f equity wus exercized by itincidentally
to proceedings pending before it as a court of law,  Nothung
can be muro incorrect.  The Court of Exchequer in equity
was as distinet from the Courtof Exchequerns ut court of com-
mon aw, as the Conrt of Exchequer now is from the Court of
Cliwncery.  The jurisdiction wus distinet ; all suita were dis-
tinet 5 the procesdars was distinet; the officers of the coury
were not the same ; the practitioners were » separate and dis-
tinet class. A party secking protection or relief fram an ae-
tion pending on the cummon law side of the court was obliged
to file o bill in equity, and wag in al' respects in the sane
nosition as if be had gone into chancery. Al the evils of the
double jurisdiction nrose, without any of those benelfits which
tnay beanticipated from enabling full justice to bo adwinis
tered in a single conrt. Other cavses therefore, making it
gexirabla that the Court of Exchequer as a court of equity
should e done away with, its abolition touk place, but without
the elightest reference to any inconvenience arising from a
blendiag of jurisdiction sach us is now proposed. Yo repro-
sent the two cases as analogous is to confound things es-
sentindly distinet and having nothing in common but a npine,
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Lastly, as to the oljection taken to the weasnre with refer-
ence to the proposed Conrt of Appeal.  Etissdid, ** the appeal
18 to b 2 court of errur—n vory eompetent tribunal for deter-
mining the potats of baw which remain whena jury dus solved
tha questions of fact, hut ripid in the exirewe in its rulea of
procedure, and utterly tucomspetent to dispose of the mixed

questions of fnet and Inw that continually arise ou appeals’

from courts of equity,”  We have here ngain a serious misap-
prehension.  Itis assumed that the Court of Exeheqaer Cham.

ber, the proposed Coust of Appeal, will be simply a Court”

of frror in the strict eense of the term ; that is to Ay, a court
confined to error appearing on the face of the record, and
bound by some rales of procedure differing fram thase of the
const in which the proceedings originated.” This ¢ an eatire
mistake.  The Court of Exchequer Chamber, when exercising
the appelate functiong confrrred upun it by the recent Prove
dura Aves, is no longer o mere Court of Cossation, Itis a
Court of Appeal in the fullest sense of the term ¢ that is to say,
it is invested with all the powers, bath as to substantive law
and procedure, which nre possessed by the court from which
the appeal catnes, and can even draw inferences of fuct where
the court below eould do so.

While upon this sulject, we cannot but express our surprise
that the objectors should have overlooked the faet that from
the decisions of the Conrt of Exchequer Chamber on appeal
thero is an ulterior appeal to the House of Lords, where the

vision of the whole body of our Iaws, of whick no 1easonable
haps presents iteelf even in the indefinite fature.
We have the haronr to ressain, wy Loed,
Your uhedient and faithnl rervants,
A. B Cocknrny.
Sanvae Marwny.
G, Baanwsin.
The Right Honourable the Lord Chancellor,

THEL LAW OF EVIDENCE.

A Bill was some time sinea tutrodaced into the Upper House
of Parlmment, by Lord Brongham, to enable the accused par-
ties in crimtual eases to offer themselves as witnesses, and, io

“that event, render them asbject to soosg examinatian ike other
witiesses,  This Wil baving been received unfuvourably, his
Lordship has just introduc:d a fresh one, by way of substitute

fur ity which proposes to avevrd this favulty to nceused per-
sons in cases of misdemeanour only, ‘The principle invelved
sin both bills is & most impartant one, being at varience with

' the theary aod practice of English law from tho earliest times ;

"and the question is & brauck of & mure generul one, which has

«recently been discussed at tho Juridienl Suciety, viz, whether

- the rale «f lnw which prohibits the cxamination and cross-
examination of acensed peraons in criminat cases is a sound

ione. It ia a question of great diffienlty and importance, avd
much may be srged on hoth sides.

Tho advocates on the one sido argne ns follews :—~The rule

presenca of €6 many equity authorities will secure the orree- | of law which excluded from bearing testimony not only the
tion, if neeessary, of the decistans of the common Jaw tribunals’ parsies to suaits, bat s0 many witnesses, on the several graunds
and ensure the administrative of equity according to its estab- of infumy, interest in the event of the suit, &e., bas been con-
lished and undoubted rules. demned in modern thmes as wrong in principle, Thut rule
We conceive that we have thus made good the propositions ' wns energetically attacked by Bentham, who hid down as a
which we undertovk 1o establish ; that sturting feom the incon- ' saered priaciple of judicature, that it is the duty of courts of
testable position that every court should hase power to carry ! jnstice to use all available mexns of petting at the truth of
on o suit propesly commenced in it to final adjndieation and | the matters in question, and consequently reject no mediam
completion, ns also to protecy rights which are clearly within ! which could tend to help them to that truth ; and the Legisia-
the compass of its jarisdiction, we have shown that the powers ! ture has adupted this view by abolishing, first, the incompe-
which it is propesed to eonfer on the common law courts are ! tency of witnesses, and aftersurds that of of the parties in civil
essentinlly necessary to this end ; taat they have been already ' causes, feaving the case of the nccused parties on eriminal
partially given, and so far beneficially exercised ; and Jastly - trinls almost the sole remaining fragment of the ancient rule,
that, o far as it is now proposed to go, the precedurc will be which nught to follow the fute of the others. Onc'reagm
fully equal to the purpose. cgiven fur the rulo-—-namcl_y, that the allowing the examinetian
CONCLLSION yaf accused persons would induce o vast amount of perjury—is
- S §a weak and insufficient one, and leads to this injustice, that
The equity judges deelaro that ‘‘ no attempt should bo made  the witnesses for the prosecntion depose on onth against the
to alter our trrbuoals until & careful revision has been made of aceused, while kis mouth is stopped from contradicting them.
our whale lasw””  But is not this to put off the wark to the}The acrused, being the persen best acquainted with the fact
Greek Kalends 7 We readily agree that the bringing the con- | of hie own guilt or innacence, is nnturaily the best source teo
fliet of Iaw and equity tato wnison would be better dealt with zapply to for information on the subject. Ifheis guilty, o well-
as & part of the substantive thaa of the ancillary liy ; and {conducted cross-esamination will wring the fact frem him, tc
would be besi nffected by nbrogating from the body of vurlaw ! the furtherance of pablic justice ; whils, if he is innecent, ho
rights which ought nat o be, and which equity dves not allow { has nothing to fear from any cross-examination, however
1o be enfurced, instead of by seeking to attain the end by a(severe. And lastly, in accordunce with these views, we find
fusian of Jurisdiction and procedure. Bat wha is there amang | that 2 rigid interrogation of 1he accused forms an importunt
us 50 sanguine as to espect that this great work of the revision | part of every criminal trinl in France and other contirental
of the whole hody of our Iaw will be undertaken, much less | countries,

necamptlished in our days? In the meantimae the suitor han-
died to apd fro from law to equity, and from equity to law,
suffers what he feels aad kaows to be—with whatever compla-
cency legal practitioners may from habit be hrought to look on
the matter—a practical and substantive grievance. To what-
ever extent, though it may bhe bat a partial one, that grievance
can be abated—to whatever extent the great desideraturm of
uatformity in the law as administered by the judicial tribunals
of this country can be elfected,~ta that extent, at least, the
practical good should be secured, alibough the means resorted
to muy not be such as a scientific jurist might deem the most
eligible. At all events, if any imwmediate, though but partial
remedy can be applied, it wonld sorely be unwise to refuse to
accept it because 1t is not presented as & part of o general re-

On the other side it is urged that the rule Irid down by Ben-
tham, however sound as a general principlo, is not of universal
application, ard must be understood with these limitations—
firat, that by the means of getting at the teath of the matters
in dispute must be understood such means as are likely to
extract it in canses in general, and not merely in some parti-
cular ones ; and, secondly, that those means be not such as
would give birth to collateral evils cutweighing the benefit of
any truth they extraet. Instances might easily be guoted
frora Beatham’s works in which he has admitted, thoogh per-
haps unintententionally the existence of thee exceptions;
and aumerous ones are to be found in the judicial praciiee of
all countries where evidence, vrluable iu itsell, is rejected on
the ground of the great mischiefs that would result from
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receiving it: such as secrets of Stata, ¢.v adential communica-l
tinns made by clients to their counsel e¢vidence to remoto to
be received without forming dangero s precedents, &e.  Ad-
mitting, thercfore, that an interrugation of the nccused would
in some cases extract truth, which would be sought forin vain
without it—an admission which, as all aystems have their ad-
vantages and disndvantages, may Le made in favour of torture,
Jjudicial expurgation, trial by ordeal, &e.—still, if the general
effect of the practice would be to give birth to any collateral
evils outweighing the advantage derived in those particular
instances, the practice should have po place in an enlightencd
syscem of judicature. It is a fallacy to look on the accusedin
the light of a witness ; the line of demarcation between them
has always been recognised even under the most conflicting
systems—as, for instance, the English one, which will not
allow the accused to be questioned : and the French c ae, which,
while it subjects the accused to a severe, and often most un-
fair, interrogation, does not put him on his oath, or treat him
as & witness in any respect. And there is good reason fur
this. The accused, whose conduct is the subject in question
before the tribunal, and whose life or liberty depends upon
the result of the proceedings, stands in a very different
position, and does not speak under the same sanctivns of truth
as the witness, who is a third person coming before it to give
information on the matters in dispute. The latter has not the
same strong interests to pervert tho truth, and speake with
the terror of a prosecution for giving false testimony befors
his eyes—a terror at which the man whose life or liberty is at
stake would only smile. The reason for rejecting the testi-
mony <f accused persons is not, as suggested, to prevent indi-
viduals incurring the guilt of perjury ; for oaths, however bene-
ficial, are not essential to the existence of a court of justice,
and the reasons for receiving or rejecting such testimony would
equally apply whether they werein useor not. ‘Theargument,
that under the existing practice a prisoner’s mouth is stopped,
is & mis-statement of the law ; for he is not only allowed, but
invited, to say what he pleases in his defence ; and, what is
more, is accorded a favour which is accorded to no other liti-
gant party, namely, that if he makes an exculpatory statement
of facts, the jury are to take into their consideration, and acquit
him if they believe it; whereas all other litigants are held
strictly to prove their allegations by evidence. The rejection
of the testimony of accused persons rests, chiefly at least, on
o different principle from that of interest, being founded on
the maxim, which runs through the whole Englsh law, ¢ Nemo
tenetur seipsum prodere”—a maxim framed not with the view
of vheltering guilty persons, as is sometimes represented, but
of protecting innocentones, and carrying out the general policy
of the laws. There is an essentinl difference between civil and
criminal cases. A civil cause is a dispute between private
individuals, who may disposc of their own rights as they
please ; & criminal une is an affair between the aceused and
society, whose laws he is charged with having broken; and
public policy requires that his conviction should be based, not
merely op a preponderance of probability, as in civil cases,
but on & moral certainty of his guilt, which can only be ex-
pected from independent testimony borne against him, or his
own voluntary statements. It is also a mistake tosay thatan
innocent person has nothing to fear from cross-examination,

especially when we remember that it would necessarily be
conducted by a person vastly his superior in legal knowledge,
and probably in natural capacity iikewise, and who might or
might not conduct it honestly and fairly. Such a process
would often extract falsehood instead of truth; for when a man
is suspected of crimo, there isa natural tendency in the human |
mind to run after real orsupposed admissions of guilt,and jump |
to conclusions from them ; while weaku:ess of nerves would fre-

quently lead innocent men, but very rarely criminal ones, to;
falter and becomo confused in their answers; and to expect
that even innocent men would not, under the tremaadous pres-,

sure upon them, occesionally yield to the temptation of giving
fulse or equivocating answers, and so wark their own destruc-
tion, is putting too severe & strain o1 frail human nature.
But although evidence extracted from the accused agninst his
will cannot generate that moral certainty on which alone itis
snfe to act, it can, and is preity sure to, generate sympathy
in his favour, and thus shake public confidence in the admin-
istration of the law ; while the opposite course, of holding the
prosecution strictly to proof of the charge, encourages confi-
dence in the law, and the hearty co-operation of society in its
enforcement. The practical result of the suggested courss
would be to put the burthen of proof on the wrong party ; so
that when & man became suspected of a crime, instend of
searching carefully for evidence against him, as is the case at
present, all efforts would be made to escape the necessity of
adducing pruof by extracting from his own lips something to
his prejudico ; and mistaken convictions, especially where pro-
secutions are unfounded, or the result of malice or conspiracy,
would be the frequent consequence. For these, and p:rhaps
other reasons, the English law deems it the safest course to
allow every accused person to defend himself io his own way,
and enable him to say to his accuser, “If I have done evil,
bear witness of the evil.”

But while, on these grounds, we deem the rule of our law,
which prohibits the examination of accused persons, a sound
one, we do not look on its present practice as faultless. An
accused person ought to be allowed the most ample latitude
in defending himself, and this, it appears to us, he does not
receive at present, when he is defended by counsel. By the
common law, when a prisvner is defended by counsel, in cases
where that course is allowable, his own mouth is, unfuirly we
think, stopped at the trial. X similar practice has been
adopted in cases of felony since the Prisuners’ Counsel Act,
and a construction has been put on thatstatute which goes far
to neutralise its benefits.  Several judges have held, that when
a prisoner is not defendcd by counsel, the jury may weigh the
credit of any statement he makes in his own defence, although
not supported by evidence; but that counsel appearing for
him are bound by the same rule as parties and counsel in civil
cases, namely, not to state as fact any matter which they are
not prepared with evidence to substantiate—a ruling, the
effect of which, in many cases, amounts simply to this, thato
prisoner, by employing counsel, cnuses his defence to be
suppressed, except so far as it can be suggested in a hypo-
thetical furm. It is remarable, that on charges of high treas-
on the prisoner is asked by the Court, after his counsel have
spoken, whether he wishies to add anythiog for himself.

The principle of Lord Brougham’s bill, as already stated, is
only an off:shoot of a more general one, It is to be observed
that that bill does not empower the prosccution to examine
the prisoner as a witness in chief against himself, and thug
essentiallyignores the principle of Bentham, that every medium
of testimony ought to be resorted to. It also affirms the anom-
alous position, that a party may be a competent witnese for
one side, although not for the other—an absurdity which might
fairly bo supposed to have become extinct with the other an-
ciont rules of incompetency. The bill isavowedly founded on
the notion that the accused should be allowed to contradict on
oath what is advanced against bim on oath, overlooking the
immense difference o the respective positions of the accused
and the witness; and the recent cave of the Rev. Mr. Hatch is
cited as an instance where an improper conviction would have
been averted had that course been open to the accused. It is,

I howerver, by no means clear that there was any defeat of: jus-

tico in that case, for it has been sugzested that it was lost, not
through any defect in the law, but in consequence of the
counsel for the defendant injudiciously refusing to call wit-
nesses on his behalf,  Moreover, although the priacipal wit-

nesses was afterwards convicted of perjury, partly on the tes-

{ timony of Mr. Hatch himaelf] the rest of the evideaco against
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that gentleman, coupled with the admissions made by himself)

on oath, on the trial of the witness, which it is assumed, he
woul ! have made on his own if he could have bLeen examined
on that oeegsion, furmed an awmple case fur the jury. Be this,
however, as it may, the making laws tu meet unusual or ex-
tremo cases has been luoked on in every age as the character-
istic sign of shert-sighte’ and weak legislation; and is in
violation of the well-known rule of our own jurisprudence—
* Ad ea qua frequentius nccidunt jura adaptantur,” (2 Inst.
137) ; as well as of the Ryman law—* Jura constitui oportet
in his quae imi 76 wAeiorov i, €. ut plurimum accidunt, non quae
éx wapadyov, i. o. ex inopinato.” (Dig, lib. 1, tit. 3, 1. 3.)

We have just stated our views on the general questivn, and
on Lord Brougham’s bill as a part of it. ‘That many of our
readers will disagree with us intheabove conclusionsisprobable
ennugh ; but there is one matter connected with the subject on
which we trust we shall have the concurrence of ail reflecting
persous—namely, that as the bill proposes to effect an organic
change in a system which has existed and, rightly or wrungly,
been lauded for centuries, the expiring month of a session of
Purliament, whether accompanied or not by the heat of the
dog-days, and the nonually recurrent nuisance of the Thames,
is not the fit period fur its introduction far less fur it3 discus-
sion.—Jurist.

DIVISION COURTS.
OFFICERS AND SUITORS.

Seizure uxper Execurien 1y tRE Diviston Cotnrs.
(Continued from page 178.)

3. This sub-sectivn specifies particularly a variety of articles,
and needs no remark.

4. The same may be said of this sub-section.

5. Excmpts certain animals, and food * therefor,” that i,
for all the animals named.

6. ** Tools and tmplements of, or chatlels ordinarily used in
the debtor’s occupation, to the value of $60.”” The wording
of this sub-section is somewhat vague, and may lead to diffi-
culty in carrying it out. Qur impression is, that in the case
of & _farmer, ploughs, harrows, scythes, spades, forks, and such
like articles come clearly within the meaning of fools of o
farmer’s occupation ; us cultivators, fixed threshing machines,
reapers, &c., would be within the menning of the word imple-
ments. Al certainly would be included under the terms im-
plements of husbandry. But this section goes further, and
exempts challels ordinarily used in the debtor’s vceupation.
Now *¢ chattels” is the most comprehensive word that could be
used, and to particularise, would in our judgment exempt cat-
tle, or other animals used to work a farm, to grind for a tan-
ner, for a brick roaker, or to turn a lathe for a turner, and
might (save the mark,) esempt a lawyer’s or doctor’s books,
such property in no case exceeding the value of $60.  * Goods”
and ‘ Chattels,” are nearly alike in import, and are cem-
monly found together, but *‘ chattels” is the more technical
and appropriate word, and where thero is a difference, is the
mast extensive in meaniog.  Chattels in its largest sense sig-
nifies all a maun’s moveable property—all that is not real
estate. It must not be lust sight of however, that itis chat-
tels ordinartly used in tho dcblor’s occupation, that are exempt.

Sec. 5. Limits the operation of the preceding clause, by
providing in effect, that if the exccution be upon a judgment
recovcreg for the price of any particular chattel meationed in
sub-secs. 3, 4, 5, and G, it may be seized and sold on such ex-
ecution, notwithstanding the general exemption. The wards
are, “ Nothing” and ** shall exempt from scizure in satisfac-
tion of a debt cuntracted fur such identical chattel, any article
coumerated in sub-secs. 3, -4, 5, and 6.”” That is, if exccutivn
for the price of astove, a cow, or a horse, &c., sold to the

debtor, the identical stove, cow, or horse, &c., may bo seized,
and sold to satisfy the judgment. We take it if the stove,
cow, or horse, &c., be exchanged or traded for some other
chattel before execution, such last meationed chattel cannot
be seized for the execation, it would operate only on the idea-
tical property, the valuo or price of which was the subject of
the suit in which execution issues.

Sec. 6. Gives the debtor the right to select out of any larger
number, the several shattels which are esempt. This seems
to apply to the prorerty enumerated specifically in sub-secs.
1,2, 3,4, and 5 only. The time when this selection is to b2
made is not provided for; it will probably boheld that it must
be made at the time of seisure, or at the earliest practicable
time after notice of seizure comes to the debtor.

We uave now gone over minutely, the several clauses of the
Act ; some persons may think we have gone too much into de-
tail, bat our remarks are mainly intended for officers, and we
know what suits thens, what they desire, and to inform them,
and serve them is our object.

A 1word af cautior to Bailiffs.—Upon nearly every one of the
cxemptions, & question of fact may be raised. An action may
be brought against a bailiff, the defendant can have the case
tried by a jury, and every one knows that there is a prejudice
against officers, and that juries are not likely to set too high
a value on property that is declared exempt from seizare under
a certain amount; but & question of value is not the only
one that can be brought belvre a jury for decision; so that
bailiffs who would be safe, should act with great caution and
some liberality, in computation towards debtors.

If a debtor have no property besides that exempted, the
Bailiff will be justified in returning the execution no goods,
but it is recommended that to the usual forms of a ‘‘ nulla
bona™ return, the words ** liable to seizure,” should be added.

At the time of seizure if there be several chattels of the de-
scription exempted, three or more cows fur example, the
Bailiff should ask the debtor if he wishes to select a particular
one, under his right to retain one cow, aud if so, to do it.

1f any questiou as to valua arises, and that the Bailiff thinks
the debtor claims to retain more than would be covered by the
value amount of exemption ; the former may well ask the lat-
ter to put a value on each chattel, and if he refuses to do so,
when reasonably requested, the circumstance of his refusal
may be urged against the debtor ia any after proceeding by
him against the Bailiff.

The effect of exempting particular subjects is to make the
act of seizing them under an execution the same as if seized
without an executivn at all: and Bailiffs and their sureties
would be responsible for the wrongful act,

It will not do to quit the subject without referring to cases
where the Jandlord makes a claim for rent.

(To e continued.)

ReeLEvVIN I8 Tue DivisrtoN COuURTS.

We direct attention to the Replevin Act of last session
(cap 45) which confers jurisdiction on the Division Courts
to issue writs of Replevin when the value of the property
taken or detained does not cxceed forty dollars. The en-
actment is as follows:

6. In case the value of goods or other property or effects
distrained, taken or detained does not exceed the sum of forty
dollars, the writ may issue from the Division Court for the
division within which the defendant or one of the defendants
resides or carries on business, or where tho goods or other
property or effects have been distrained taken or detained.

“7. But the matter shall he disposed of without formal
plc:xdings, and the powers of the courts and officers and the
proceedings generally in the suit shall be ns nearly as may be
the same 28 in the other cases whichare within the jurisdiction
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of Diviston Courts, and thisactand the act relating to rcglevin
shall so far as any such suit is concerned he read as it they
formed part of the act respecting Uivision Courts.  (Consoli-
dated Siatutes for Upper Cunada, eap. 19.)

This new and important jurisdiction furnishes another
proof of the necessity for an carly issue of 2 new set of
Rules—for a3 proceedings are to be “as nearly as may be
the same as in the other ¢ases within the jurisdiction of the
Division Courts,” it is obvious thut to secure anything ap-
proaching uniformity of procedure general rules and appro-
priate forms must be provided.

Clerks will notice that they ave not zuthorised unless in
the instances mentioned in the act to issue a writ {see. 1)
without a judge’s arder, and until procedure in the courts
ang rules are given ob authority, doubtless the judge grant
ing the order would send with it a form for the writ—Iike
all the writs it should be signed by the clerk and issued
under the seat of the Court.

‘This new jurisdiction materially eularges the duties of
officers, yet but little can be said with advantage till a prac-
tice iy settled. Al we can do at prescat is to give the
practical proccedings in suing out the writ from a Court of
Record and replevying goods under it at Jeast so much and
in such a shape as may be necessary to help officers toa
better nnderstanding of the subject.

It will be observed that the 7th scetion incorporates the
acts relating to replevin so far as any sait brought ina
Division Court is concerned.

Suppose, then, the goods of & pasty are wrongfully taken
or detatned, and he desires to obtain possession of them—in
other words to replevy—the following steps are taken in
the Superior Courts.

The person cleiming the property his servant or agent
wakes an affidavit setting forth the facts of the wrongful
takiog or detentivn, the value and deseription of the pro-
perty and that the person climisg is the owner or is law-
fully entitled to the possession ¢hereof.

On this afiidavit application is made to & Judge for an
order for a writ of Replevin to issue and the Judge either
grants the order on an_exparicapplication or 2 rule or order
calling on the defendant to shew cause why the writ should
not issue.

Whea the order is granted it is taken to the clerk whe
fles it and issues the writ. The party obtaining it, then
takes it to the sheriff to be exceuted, and at the same time
and before any action is taken on the writ he must give 2
bond to the sheriff, himself and at least two securitics, in
treble the value of the property ta be repleved, yconditioned
for his prosceuting the suit with effect and wi bout deboy,
that he will make a return of the property, if Such is ad-
judged and will pay such damages as the defendant may
su3tain by the issuing of the writ if he fails to recover
judgacot, angd will observe and keep alt rules and orders
made in the snit.

The sheriff upon being satisfed in respect to the bond at
onee proceeds to replevy the property and delivers it inte
the possession of the claimaat orhisagent. e then makes
a retura of the writ with a statement or schedule annexed
thereto giviag the names, residence and additions of the
surectics, date of the bond, the name or names of the wit-
ness or witaesses thereto, and the number, quantity and
guality of the articles of property replevied.

If only o portion of the propesty is veplevied the state-
ment should also mention the articles not replevied and the
reasor why not.

As the act provides that in Division Courts the matter
shall be disposed of without formal pleadings, the chimant
or defendant will not require to teke any further action in
the matter until the trial.  The cause will be cotered by
the clerk in his books, and included ia the list for triul in
the usunl manner.

The foregeing summary applies to the usaal class of cazes
but in some instances the property to be replevied ora
portion of it, cannot be found in the sheriff’s bailiwick, for
which contingency provision is also made in the Replevin
Act, the nature of which togetbier with other matters relat-
ing to this action, necessary to be knowe by clerks ond
bailiffs, we shall treat of in a subsequent nuwber.

Reprevin BoND AND AFFIDAVIT.

The following we have reccived from a valued corres-
poudent, a County Judge, of whose extensive expericnce we
shall be bappy to avail ourselves in matters of Division
Court practice. We take the liberty of publishing his
letter with the forms accompanying it.

To the Editors of the Law Journal,

Dean Sirs,~Ifnving been called upon yesterday to allow the
issue of a writ of Replevin out of one of the Divicion Courts of
this County, under the sixth section of the Act of last Session,
23rd Vie, c¢h. 65, I found it necessary to frame & form of
writ. As I have taken some paing to make the form of writ
givenia the Replevin Actapplicabletothe - ision Courts, and
23 the form may be usefvl to 1be readers v vhe Law Journal, I
take the liberty of enclosing it for publication. I also eacloss
5 form of afidavit for the writ which I have drawn up for the
use of my clerks, I have endeavoured to embrace in 1t ali the
cases of wrongfol taking and detention Jkely to oecur in
practice, and to make the allegations a3 concise as possible.

Urgent eascs requiring the 1ssuae of a writ without a Judge's
arder, ander the 204 section of .he Act, nre not likely to occur
in the Division Courts, and therefore I have not made the afi-
davit applicable to such cases ; but the attention of the clerks
wmight be called to the additional allegations required by thas
section,

Cases under the 3rd section are likely {0 ocour frequently,
but unless there is great urgeney, n Judge’s order should be
obtained for the writ, g5 2 precaution agaiost informality or
irregularity in the proceedings. The form of affidasit sent,
is ar may be made epplicable to cases coming within that
gection,

I would suggest that you should, in an early number of the
Law Journal, inform the Clerks and Bailiffs of their duties vn-
der this Act; such directions with regard to these dutices, as
¥ou have given to guide them in the performaunce of their other
Quties, would be very useful.

FORM OF WRIT OF REPLEVIN.

Xo, ==y A.D. 1560,
In the e Division Court of the County of ~——.
{Seal of Court.)

You ars hereby commanded that without delay you cause to
be replevizd to {A. B.), bie goods, chattels, and personal pro-
perty fallowing, that is to say (here deseribe the property as
in the nffidavit), which satd (. B.) alleges to be of the value
of dollars, snd which (C. D.) hath taken and unjustly
detains {or onjustly desain) as it is said, in oyder that the
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eaid (A, B.) may bave his just remedy in that bebalf, And
to sumon the said (C. 10), by eerving a copy of this writ
upan him, to appear az the sittings of this Cours ta be bolden
At e, 0 the Toswnship of ——, in the County of e, on
the —— day of , ADL 1869, at the hour of —— in the
furenonn to auswer o the said (A, B ) in an activn for un-
Justly taking nnd detgining (or unjustly detaining) his goods,
chattels, aud personal property, aferesuid. And to return this
writ and what yeu shall have done in the premises, to the
Clerk of the Court forthwith.  And herein fail not.

. G{;ven under the ceal ¢f the Court this —— duy of —~—,

¥G0.

Po e Bailiff of the T
said Court, } Clerk.

gt

FORM OF AFFIDAVIT FOR WRIT OF REPLEVIN.

Iit the ~— Ditision Court nf the County of ——..
1, A.B,, of ——, make oath and say:

lst. That I nm the owner of {describe property fully). at
present in the possession of C. D.

Or, That I am catisled to the hnmediate possession of {de-
seribe property), aslessee, (bailee or agent,) of E.F., the owner
thereof, {or a8 Trustee for B. F..} (or as the case may be,) at
present in the possession of €. 1,

20d, That the said goods, chattels, and personal property
are of the value of —— dollars,

3rd. That on or about the ~—— day of ——, the said goods,
chattels, and personal property, were lent to the gaid C. D.,
for o periad which hag expired, {or were Selivered to the said
C. D, fur a special purpose, namely, .) and that althaugh
the said gaads, chattels, and personal property have been
demanded from the said C. D., he wrongfully withholds and
detains the same fram me, the 8aid A, B.

Or, That on or about the —- day of ~—, ths said C. D,
wrongfully taok the said goods out of my possession, (or out
of the possession of E. F.,} and withhelds gnd Qetuins the
same from me.

Or, That on or about the w—- day of ~—, the said C. D.,
fraudulently obtaived pussession of the said goeds, chattels,
and personal property, by fulsely representing that =, and
now wrongfully withholds and detains the samte from me.

Or, Thay the said goods, chattels, and personal property
were on the —— day of ~—, last, distrained or taken Ly the
said C, D., under coler of a distress for rent, alleged to be due
by me, to onc E. F., when in fact no rent was due hy me to
the said E. F. (or as the case may be).

4th. That the caid €. D. resides (or carries on business),
at ~—, within the limits of the Divisian Court of the
County of ——. (Or that the said goods, chattels, and per-
sonal propeity were distrained,} (or taken and detained,) (or
detained,) at ——, within tha imits of the —— Division
Court, of 1he County of ~—.
Sworn, &e.

Nore.—{If the property claimed, consists of a single article, the
name of the article may bosubstitated for the words goods, chattels,
and personal propersy, and the verb altered to the singular
number.)

Wispsor, 11th Augast, 1860.
Y the Editors of the Law Journal.

GexrLENEN,— You will please excuse the liberty I have taken
in asking your opinion on the following questions:

Iat. Hasthe Judge of a Divisian Coutet 2 right toextend time
on aa executivn o Baidliff's hands, under ordinary ctrcum-
stapces ?

2ad. Is it lawful to grant a new fria? after o jodgment has

been readeved on an interpleader?  Svme of our Judges have
decided they have not the pawer to do so, while others con-
tend that they have.
Please znawer tn your next issue and oblige
Your obedicat Servant,
E. 8. WursLe.

{1st. We do not think that the Judge of a Division Court has
any porers, under ordinary circumstances, to extend the timo
fur payuient of an execation in the Bailifi”s hands. After an
execution i3 once issued, the party in whose behalf it is sued
out has, iu our opinion, ulone the right to exereise such control.
over it.

2ud. We are of opinion that the Judge has the powser of
granting a new trial in interpleader matters as in other cases.

The scetion of the Act which regulates 1he practice in inter-
pleader cases states, that the order of the Judge ** stiall be en-
forced in sach manner as any order made in any suit brought in
such Court, and such crder shall ke final and conclusive beticeen
the parties.”” ‘Fhis might seem to jead to the infercace that the
parties would not be entitled ta a second hearing, but when
taken in connection with the Bdth section of the Division Court’s
Act of 1850, wherein it is also provided, that every order and
judgment of any Divisien Cour¢ “shall be final and concla-
sive,” but goes on to provide that *the Judge shall also, in
every case whatever, have the power, if he shall think §t, to
order a new trial;” we think that the opposite conclusion must
be arrived at.,

Upon priceiple, also, we shall hold the same opinion, as it is
in accordance with the true spiris of the law to give every fa-
cility for arriving at a just decision on any matter in dispute,
and it wonld manifestly lead to an injustice being done to
suitors, if an exception wero made in the instance of an inter-
pleader issue.

‘Lue decision of a Division Court Judge is made to be final
or without appeal, because the jurisdiction being g0 limited it
was assumed that he would be fully competent to form a corvect
opinion on any subject coming belure him, Lut could never be
intended by the Legislatore to deny him the power of doing
suiters as ample justice, in every case, as they might have in
the higher Courts.—Eps, L. 4.}

U, C. REPORTS.
QUEEN'S BEXNCH.

————

Jeparted by Cumssroruzr Rontnsoy, Exq, Borriieral Late.

————

Tue Corvoration or Tie Towssute or Wuirsy v, Iannisow.
Qdlector of Taxes—Actiom againg his surcty—Delivery 16 kim of valleOutk of
nficees Tuwnship of Wiithg—~—Uivision of by 20 Ve, ¢4.113
Toan artlan apainst & ayrety for a colleetor of taves for moneys receised and not
pud over, delendaat pleaded thnt ue roll propeely coctifind w3 roceived by the
colector, but that his collected the moseys wooagtally and without authority.
1t appesred that a polt was dolivered 1o hix sigaed by the elerk, but wut others

wise certifind.  Held wiifficient nmboﬂti.

Defendant xtes pleaded that the ¢.hoctor had pot taken tho oath of office. 2eld,
that the prool of euch fesuo day upon hia.

‘The bund was taken 1o tho Municlpslity aof the Tawaship of Whithy.” and after-
waeds the Township was dietded by 20 Vie., ch, 313, tuto WhrDy sad Fast
WMhitby. 204, that the bond was propatly sued vpon in the nawe of the Cor
porativn of Whitby.

This was an action brought by the plaintiff to recover fram the
defendant, as surety for one Thomas tHodgson, collector for the
township of Whithy for the year 1837, o sum of money for rates
and assessments for that year collected by the said Hedgson, and
nat paid over to the treasurer of the municipality.

The case was tried at Whithy, before Hagarty, J., and a verdict
entered for the plaiatiffs for £2,000 delit, and damages usssessed
by consent at £100, subject to sho opinion of the courts aad it
was agreed that if the court shauld be of opinion that the plaia-
s weee entitled to recover, the amount of damages should be
settied by o refercoce.
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C. 8. Palterson for the plaintifls.
Rickards, Q. C., contra, cited, Kepp v Wiggett, 10 C. B. 35;
Webb v Jumes, T M. & W, 279,

The facts of the cnse, and the questions to be decided, are sufii-
ciently stated in the judgment.

Rosixsox, C. J., delivered the judgment of the court.

The nesi Prius record shews that the plaintffs took issue on alt
th defendants pleas. Upon the 1st, 2ud and 3rd pteas the pinin-
tiffs were entitled to a verdict, for they only denied the making of
the decd sued on, and the collection of any money, and set up
paywment of all that was collected, of which payment no proof was

iven.
s Ther. s to the 4th, 5Sth and Gth pleas, on which issucs in fact
were joined.

The 4tk Plea is that no collector's roll properly certified under
the hand of the clerk of the council, was received by the collector
before the time he collected the rates for 1857, or any of them, as
in the declaration alleged, nor was any such roli ever delivered to
bin, but he collected the moneys wrongfully, without bavivg re-
ceived his collector’s roll or any cotlector’s roll for the township,
or any part thercof, and without any authority for so doing.

Tho evidence, it seems, was that the collector did receive the
roll signced by the clerk, but not certsfied otherwise than by such
signature being placed at the foot of it.  We think thoe substance
of that issue was, that the collector received the taxes wrongfully

and without pu.hority, which it hardly lies in the surety's wouth
" to urge, if he did collect and receive them ; but however that may
be, we think the signature of the clerk sufficiently verified the rol
{o enable the collector to receive the money, fur his signature at
the end sufficiently authenticated the roll as that on which he was
to make his collections.

The fifth plea is in substance that the collector had never taken
the onth of office which he was requlred to take, and that the de-
feudaut bad no notice of that omission until long after the money
was collected.

It is not stated in the case whether the collector did take the
oath or not. The affirmative of the issue was with the plaintiff’s,
but the burthen of proof, notwithstanding, we think, lay with the
defendants, for it would be presumed that the collector did his daty
in this respect till the contrary is shewn, * and there being no evi-
dence on the subject, the verdict should be for the plaintiff.

The sixth plea is, that before the County Couacil bad appointed
any day Iater thuu the 14th of December, 1857, for the return of
the collector’s rolls, or for paying over the money collected, the
collector had failed in collecting the taxes mentivned in the con-
dition of the bond : that on the 19th of December, 1857, tho town-
skip council authorized by resolution the collector to continue to
levy unpaid taxes to the 15th of January, 1858, and that on the
29th of Janusry, and before nny other resolution on this subject
had been passed, the County Council of Ontario by by-law exten-
ded the time for the return of the collectoi’s roll o the 1st of
March, 1838, and thereby extended the time for the collectors of
municipalities paying over the rates to that day ; that the said by-
law was passed without the huowledge of the defendant, aad that
he never consented to the cxtension of the time given by such
by-law.

}This plea and the fifth are pleaded as equitable defences.

According to the statements of the evidence contained in this
case, the sixth plea was proved, and without regard to its suffici-
ency e defendant was thereforo entitled to a verdict upon the
issuo on that plea.

An objection was taken, that though the bond was taken to < the
municipality of the township of Whitby,” it cannot be now enforced
in tho nmiie of the Corporationz of the Township of Whitby, on
account of the change made by statute 20 Vic,, ch. 113, which di-
vided the Township of Whitby into East Whitby and Whitby, after
the making of this bond. That act was to take cffect upon the 1st
of January, 1858, so that the cinnge was after this bond was cx-
ccuted, namely, on the 16th of November, 1857.

We sce no other way that the bond could have been sued upon
tban as it has been.

* Scolny Ev., sec. 339; Williams v. East Tedia Company, 3 East 102,

The plaintiffs in our opinion are entitled to have a verdict entered
for them on all the issues, except that on the sixth pica, aud tho
defendant should bave o vevdict on the sixth plea.

Tie Samg Cass.

The fact that a collector of taxes received the meney without any roll having teen
delivered o him, sud withaut haviog taken the oath of office, forits no defeucs
fur his surety to an activn for hut paying over such woney.

An extension of thno fur aking the coltection without the surety’s consent docs
l\l.l‘lt dl!;h-’,\{go hiw, being expressly allowed, and his Habihity retajued, by the 18

c,ch. 21,
The plaintiffs, besides taking issue, demurred to the fourth, fifth,
and sixth pleas,

C.  Dlatterson for the demurrer, Rickards, Q. C., contra.

Routssoy, C. J., delivered the judgment of the court.

As to the fourth plea, we can only understand it to menu that
the collector collected or received the money without having any
roll furntshed to bim,

The demurrer, we think, must be taken to admit that, for we
cannot infer from the plea what the evidence on the trial proved :
that a collector’s roll signed by tle clerk, though not otherwise
certified, was delivered to bim.

As thoe plaintiffs have taken issue upon the plea as well as de-
murred to it, and as we think the plaintifi's were entitled 0 a
verdict in their favour upon that issue, the costs only of this de-
murrer are in question. The defendant’s counsel relied much on
the authority of Webd v. Jumes, (T M. & W. 279,) for supporting
this plea, but the coundition of that boud made it, when coupled
with the recitals, muclh more restricted in its uature than the bond
into which this defendant entered.  We think this bond makes the
surety liable for all rates and assessments for 1857, wbich should
cone into the collector's bands, and which be should not pay over.*

The declaration avers that the collector collected moneys of the
rates and agsessments for 1857, which he did not pay over, but
neglects and refuses to pay over. It is no sufficient answer to the
declaration to say that no certsfied collectors rotl came to the col-
lector for the rates of 1837, before hie received the said moncys,
or at any time; for if any person assessed, knowing what he stood
rated at un the roll as formerly revised, should voluntarily pay it
to him before the clerk had sent him the roll, he would be bound
to pay it over; and besiles, under 12 Vic., ch. 81, sec. 179, there
might be rates which the collector would be bound to collect for
1857, and which would not appear on the certified roll, but would
be leviablc by the coliector under a precept from the gheriff.

The fifth plea assumes it to be & good cquitable defence, when
insisted on by the surety, that the collector had not taken the oath
of office at any time after he was appoioted.

The 12 Vic, ch. 81, sec. 127, requires that every collector shall,
before entering on the duties of bis office, take an oath that he will
truly, faithfully, and impartially, to the best of his knowledge and
ability, execute the affice af collector, and, that he has not received,
and will not receive any reward for the exercise of any partiality
or malversation, or other unduc exccution of the said office.

No doubt it would be a breach of this oath, which the collector
ought to have taken, if he received rates which he did not duly
pay over; and it is possible, though not certain, that the defendant
when be became surety for the collector, looked upon this oath,
which he might have supposed the collector must bave taken, or
must take, as affording some security for his iotegrity. We must
not suppose that a sworn officer would have more scruples about
acting unfaithfully than oue who was not sworp, otherwise it would
be altogether idle in the legislaturo to exact such oaths. But we
can find no authcrity that would warrant our bolding that the
omission to take the oath cn the part of the collector furnisued a
legal cxcuse to the collector for net paying over money that be had
collected, or that it could be sct up by his surety as a claim to

* Tho bond in thic easo contalned no recital. and was conditioned ax follows:

“The condition of this bond lesuch thatif the abave bounden Thomas Hoedgron
ahall collect all rates and nts of thy said fctpal 1y fur tho year 1857, for
which ho has been aopointed cvllector, and shall pay all such rates and assess-
manta (a7 so mnch thereof ag can Ls collected) aver 10 thie treasurer of the aaid
maunicipality of the townahip of Whitby, on or Lefore the fifteenth day of Decein-
ber. one thousand elvht hundred and fifty seven. then, and in such case, this bond
shall he void, or otherwise to ba and remain 1o full force and virtue,”
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exemption from linbility on his part.  Then can we hold it to be
a defence for the surety in cquity more than atlaw? We think
not. 1t may be truly xaid that the plaintiffs were negligent in not
secing that the onth was duly taken, aud on grounds of public
policy they should nat bie encouraged to think themselves equally
sccure as if they had done their own duty in that respect, but at
the most that was laches on their parts, and in a matter collateral,
not in any thing to whicl the bond or condition refers.

He was collector, though he was not sworn.  1lis reccipt for the
money, we tike it, would bind the muuicipality so that they could
not euforce payment a secoud time from the parties assessed, who
had paid their taxes to this collector ; and we should be supported
by uno authority, we think, in holding that the fact of the collector
not being sworn operates in equity as n discharge of the surety.
By the 127th section, as amended by the statute of 1850, a fine of
£10 is imposed upon the collector if he omits to take the oath,
which would hardly be an adequate punishment if the legislature
intended that oll he had done while Lie had not taken the oath
should be beld to be illegal to the extent that he might keep as
agninst the manicipality whatever money he had collected.

There are many instances where the surety has claimed in vain
to bo exempt in consequences of Inches in the party taking the
seeurity, where the claim for discharge was far stronger, as, for
instance in Sheperd v. Beecher, (2 P. Wms. 288). There was no
fraudulent concealment here of a fuct which the surety might desire
to know. Ile conld easily have learned whether the collector had
taken the ontd of office. When the act says, as it does, that be-
fore entering on the dutics of his office the collector shall tuke the
onth prescribed, or in default of his doing so shall pay £10, it
does vot follow, in our opinion, that bis failing to observe that
direction renders whatever he does illegal.

As to the sixth plea, the statate 18 Vic., ch. 21. is an answer to
any objection on the ground of extension of time, for it authorised
the extension, and expressly provides that any such extension
should not * invalidate or otherwise affect the habitity of the col-
lector or his sureties in any mauner whatever.”

The plnintiffs we think should have judgment in their favour on
all the demurrers.

Judgments for plainciffs on demurrer.

McIvER ET AL. V. Jacon Drxsisox.

Note payalble th maker's wife—Endorsement by her.

Declaration, on a note made by defendant, payable to D. orcerder, and hy him en
dorsed to plaintiffs,  Plea. that D, wheu the note was made, was, and etill i3
defendant’s wife. Replicat that defendant made tho nete with the intent
that D.should endorse away tho same,and that shoendorsed it to the plaintifs
by hisauthority.

e, on demurrer to tho repliention, that the action was maintajnable, and tho
plaintifs entitled to judgment.

ACTIoN on a promissory note for S$472 75, made by defendant,
pnynbl{e}_ to Catherine Deunisen or order, and by her endorsed to

laintiffs.

v Plea.—That tho said Catherine Dennison, to whom the said sap-

posed note in the declaration mentioned wasmade payable, was at

the ¢aid time of the making of the said supposed promissory note,
and at the said time of the said endorsement thercof, and still is
the wife of the suid defendant; and that the said defendant and

the said Catheriue Dennison, at the said several times, when, &e.,

were, and still are living together as husband and wife witiun Up-

per Canada.

Replication.—That the said defendant made tho said promissory
note in the said declaration mentioned, payable to the said Cathe-
rine Dconison, or order, ns set forth in the declaratior for the
express purpose, and with ' inteat that sheshould endoise away
the snuwe, and that she end.  _J the said note to the plaintiffs with
the privity, approbation, and consent of the said defendant, and
by bis authority.

Demurrer oa the grounds.—1. That inasmuch as the matter dis-
closed in the plea shews the instrument declared on to be void and
not s hegotinble instrument, for want ofa legal and sufficient payee,
aund the replication admits the trath of the plea, the iatent and
purpose alleged in the replication are tnsufficient to render thein-
strument a valuable and negotinble instrument. 2. That the in-
strument being void from the begioning, the consent or authority

of the defendant, ag alleged in the replication, could not make the
endorsement valid, or give a right of action to the plaintitfs upon
such instrument.

The plaiutitl joined in demurrer, and took the following except-
ions to tho plea :—that the defendaunt having made the said note,
as in the sad declaration alleged, payable to the snid Catherino
Denni-on or order, thereby gave her authority to endorse the eaid
note, and she having in pursunnce of such authority endorsed the
same to the plaintifly, the defendant is esiopped from alleging her
coverture with him in bar of the nction, or from denying her right
to endorse the said note. That under the circumstances set forth
in the declaration and in the said plea, the plaintiffs being the
liolders of the said note without notice, the caid plea affords no
answer whatever to the declaration, or to the right of the plaintiffs
to recover on the said note  That the defendant having made his
said note payable to the said Catherine Dennison or order, as a
feme sole, is now estopped from alleging bis coverture with her in
bar of the plaintiff’s action.

C. 8. Patterson for the demurrer. Richards, Q. C., contra.

The following nuthorities were cited—Smith v. Marsack, 6 C. B,
486 ; Euaston v. Pratchett, 1 Cr. M. & R. 798 ; Hooper v. Willians,
2 Ex. 133 Goy v. Lander, 6 C. B. 836; Prestwick v. Marshall,
7 Bing. 665; Cotes v. Davis, 1 Camp. 485 ; Prince v. Brunatte, 1
Bing. N. C. 435; Cbitty on Bills, 16.

Robixsoy, C. J.—I think the plaintiffs are entitled to judgment
on this demurrer, on the nuthority of the case of Smith v. Marsack
(6 C. B. 500) and of Drayton v. Dale, (2 B. & C. 299,) wbich
latter case is relied on as an authority in Sanderson v. Collman,
(4 M. & Gr. 218.) I vefer also to Story on Promissory Notes,
secs. 80—88; Hallifux v. Lyle, (3 Ex. 453); Braithwaitev. Gardiner,
(8 Q. B. 474); Put v. Chappelow, (8 M. & W. 616) 3 Prestwick v.
Marshall, (4C. & P. 694, S. C. 7 Bing. 567) : Princev. Brunatte,
1 (Bing. N. C. 435,) and Byles on Bills, p. 155.

McLeay, J—It appears to mo that this action is sustainable,
and that the defendant canoot set up asadefence that the notede-
clared on was made by him payable to his wife or order, and
therefore void.

When he made the note so payable he constituted bis wife so far
his agent as to give her power, by putting ber name on it, to give
it currency as a negotiable note. She could not enforce the pay-
ment, and the note would have no force so long as it remained in
ber hands, but by endorsing it and handingit overto the plaintifi
the defendant became bound to pay the amount sccording to its
tenor aod effect. If tho note had been drawn by the defendant
payable to his own order, it would he of no value until endorsed
by him, but bis endorsement would immediately make it a note
payable to bearer; and I cannot see why a note payable to the
defendant’s wife or order, and candorsed by ber i blank, should
not equally become b nding as a note payable to bearer. The de-
fendant could give his wife authority to make & note in bis name,
aud if she made such n note, and tho authority could be shewa,
the defendunt would of course be liable as the maker. But if he
authorised his wife to endoree aninstrument by which he promised
to pay & certain amount to her order, and the instrument so cn-
dorsed i3 transferred. as alleged in the replication, I think he is
estopped from denying his lbility on such instrumeut to the
holder of it.

Judgment for pluinti(fs on demurrer.

IN PRACTICE COURT.

EASTER TERM, 1560.

Reported by Roseet A. IIarRrisoN, Esq, Barnster al-Law.

—

IX THE MATTER 07 THE ARBITRATION BETWEEN THE CORPORATION
of T8 Towxsnir of ELvoN AND Davip FERGUSON avD IsraeL
FEeRrGuUsoN.

Corparationy, sole or axgregate, if not ditabled, may submit disputes relating to
Corporate praperty, 1o arbitration, and their succes<ors witl by bound thereby.

The authority of the Exceutivo iovernment to appoint a Commisson to euquire
futo the Bnancial affairs of a Municipsl Corporation, docs pot prevent such a
Corporation from suing for money due to them.

Quare—Cun tho lecve 0l the Township afix the Seal of the Township to a eud-
ruission to arbitration as to properiy of the Towaship, without being specially
autborized by resolution of the Councit so to do?
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Arbltestors appolated by a Municips) Corporation, wx above mentloned, may
examtine the neeounts of the Corporation, thotgh prevlously audited; ©s the
Musslerpaf fuw directa.

Under tw special clremmetanees of this cate, 8 was held that the acbitrators
might welt Mako their award agafnst the futher of e Tuswaslip Teensueer,
who Was really but not potutnally the Trvssaeer, nid Who was a party o the
;\sxbgnm(uu 03 o thy state of the Lunnsbitp Treasurer's Avcounts.~5rd Juue,

).}

In Hilary Term Iast, Mr. Ilector Cameron obtained a Rule
culliog on the Corporation of the Township of Eldon to shew cause
on the fiest day of the then rext Term, why the award made be-
tween the parties, should nat be set aside, o the fellowing grounds:

J.—~That the Corporation had no right to euter into the sub-
uisgion,

2, —That by the Municipal Act, @ Commission may be appointed
to investigate the financiat afairs of a Corparation, uud therefore
ne other wade can be resorted to, 1o investigate the accouats,

3.~That the deed of refecence does not purpoert tv be under the
corporate seal, aud there is nothing to shew that the refercnce
was duly entered into by the Corporntion, under their seal, or
otherwise, in a mauvser obligataory en the Corporation.

4.~That two of the arbitrators acted iu a partial and unfuir
manaer, and shewed o determination to favor the Carporation,
during the arbitration,

§.~—That the arbitrators acted perversely and jllegally in going
into an examination of accouats which had been duly aumdited ac-
cording to the provisions of the Muuicipal Act, rod 1n reference
whereto, the Report of the suditers is wade final,

6 —~That the arbitvatorsacted unjustly aud with grasg pattiality,
in chicrging the treasurer with all moneys appearing due by the
Collectory’ Roils, for taxes, without evidence 1bat 1he Collectors
had received or paid to the treasurer, the whole of such mooneys,
and notwitustauding that a Collector stnted to the arbitrators he
Jd ot paid to the treasurer alt suck wmoneys, and also in refus-
ing to receive evidence of, or give credit for sums paid by the
treasurer, bot uot churged in Lis book as paid.

T.~That the arbitration was unfair in tuig, that the Corporation
appointed two out of the three arbitrators, and retused to arbi-
trute, except ou that condition,

8 —That the arbitrators cousulted with members of the Council
of 1he Corperation, as to their award, sud what amouny they
wished them o ind, sed award for.

8. —~That the award was aet as it purported to be, the unani-
mong decision of the three arbitraters,~—Jacob Ham, one of the
arbitraters, having signed it under & mis-apprebension.,

10.~That the award was unjust in this, that i1 clearly appears
no sum whatever wag duc the Corporation by their treasurer, and
that the Corporation admitted that, by levying atax for payment
of a balance due by them 10 the treasurer.

11.—That the Corporation could not legally arbitrate with Isracel
Fergusen, he not being responsible to them, and that the award
18 regeeds him i3 void, and there was no liability on his part, to
the earporation ; or contract between hitn and them.

12.—0r why the award should not be referred buck to the arbi-
trators, for re-cousideration,

The submnission was dated the 25th of November, 1830, and
made between the Corporation of the Tawnship of Eldon, of the
first purt, and Israel Fergoson nnd David Pergusos, of the sccond
part. It recited that David Fergoson was treasarer of the Towa-
ship, from 1834 1o 1857, both years iuclumive, and that Isracl
Fergason was his deputy, and received and paid out Township
moneys for David Ferguson, during his said terw of office. It tur-
ther recited, that disputes bad arisen between the partics, and were
thea depending, tonching certain alleged irregularities and omis-
sions iu the accouats sud books of the srid David Ferguson, as
such treasurer, 23 nforesaid, and certuln alleged deficiencies on bis
pare, or oa the part of the zaid Israel Ferguson, acting ag such
treasurer during the said term; and in order to putan ead thereto,
and to obiain an umicable adjustment thercof, the parties of the
fics? and second parts respectively agreed to refer the same to the
award of Alexander A. McLauehlin, Jacob Hawm, and George
Xempt. arbitrators, indifferentty chiosen on bebalf of the said par-
ties regpectively ; award to be made before 28tk December, 1859,

The indenture of reference witnessed that the said parties,
tbereto did, and each of them did; aud eack of the parties of the
second part, for himselfand the other, soverally and respestively,

and for his and sheir respective heirg, executars, admiaistrators,
and suecessors in office, covenant 1hat each of the parties theieta,
of the fiest aud second pasts, ehuald well and trafy obey nnd per-
foru the award of the arbiteators or any two of them, concerning
the premises, or anything in any manper velnting theveto; the
costs of the arbitration wud refereuce, to be in the discretion of
the arbitrators.

The submission was signed by John Mocrison, Reece, 1. S,
written partly on the seal of the Corporation, and by David Fer-
guson, and Israel Ferguson, and the attesting ¢lause was thus;
» Ta witness whereof, the snid parties have bereunto set their
hands and seals, the day and year fivst above written,”

The award was weder the seals of all sl arbitrators, and dated
the }4th day of December, 1859,

The award, after reciting the sabmission, and that the arbitea-
tors bad taken on themselves the burthen of the veterence; sinted
that they had determines? that there was justy due aad awing to
the Muntcipality, from David Ferguson, and Israel Ferguion,
£128 153, 53d., and £21, iaterest on the same; and directed
that David Ferguson and levaet Ferguson, should pay the naid sum
of £149 15s. 5id., to the Municipality, one hulf in three wonths,
ant the bulence in six months, with wierest, from the dny of the
publication of the award, and notice thercof in weiting given to
thie said David and Israel Ferguson. Thearbitrators also dicected
the payment the costs of the reference.

Thero were n great number of sffidavits filed, on moving the
rule ; the general effect of them was that the trensurer’s acconuts
for 1854, 1835, 1856, and 1857, were duly sudited and approved,
by the auditors appointed by the Taewaship; that the arbitrators
acted unfuirly, and refused to aliow the auditiag of the necounts to
be considered binding on the Cerporation, and in making up the
accounts charged the treasurer with the gross amouat of taxes pay-
able according to the Collector’s Rolt, without any investigation of
the amouat paid 1o, or received by the trensurer, or remaiuiag o~
collected ; that divers large sams of money bad been paid on bo-
balf of the trensurer, for the uses of the Tuwuship, which were
not entered in the book kept by {vraet Fergason, but the arbitea-
tors refused to give credit for such sums, because they wero not
eutered, though evidence was offered to prave their prymeat; sad
that Icrael Ferguson was not treasurer during the four years, the
accounts for wiuch, were ta dispute; nor was he secority for the
treasurer, nor did he ever enter into any countract or agrecment
to become liable to the Corporation for the treasaver, but being
his father, nod well nequatated with the Mamcipal afhairs of the
Township, he usuully acted for him.

The parties making the affidavits besides David and Iseact Ser-
guson, were pereats who bad beea members of the Manicipal
Council of the Towaship, and afficers of the Council, the Clerk,
and ene of the Auditors,  They expressed their opinion, and David
and Israet Ferguson stated positively, that they did not owo the
Municipality anything, Jacob Ham, one of the acbitrators, who
sigaed the award, stated tho same thing, and explaiued that he
thought ke was bound to sign $he award becsuse a majority of the
arbitrators cencurced in it. - He also apoke of the mode adopted
by the arbitrators, to ascertain tho amount due, angd of thetr refu-
sal to allow seveeal sums of money proved to bave been paid on
accrunt of the Carporation by the trensurer, bezauso they wers
not entered in the treasurer’s uccount or memorandum book.

Daring lnst Easter Term, D.B. Read, Q C. skowed cause, and filed
nuweraus afiidasity, shewing that the mode in which the necouuts
were made up and atlowed by the arbitrators, was by charging the
treasurer only with sums for which receipts were produced, and
most of theso receipts were signed by Israel Ferguson, for David
the {reasurey, and that all suwms that they could show were paid
out on account of the Corparstion, were allowed; and then the
sward made for the balance, adding interest. Mr. Read contend-
ed that bis affidarits clearly answered the case wade out whean the
rule was moved for, nad shewed that Iscael Ferguson was reaily
the treasurer, and did oll the busivess, whilst daring the same
four years he was Reeve of the Township; thatifit should nppear
that 1be Tewnship had lost naythicg whilst he was filling the two
incompatible offices of Reeve and Treasurer of the Towaship, or
Reeve and Deputy Treasurer, and that the mouies lost bad gone
into bis hands, there could be no doubt that it would boviewed ns
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& fraud on his part, and the aaditing ami approving of the ac-
counts wonbf not preveal his being linble to the Tawaship, and
that David must be equally liable cither beeanse his deputy had
been guilty of frand in refution to the office, or becauss he aflowed
his nuwe 10 bo made use of 1o allow Israel ta il the office tor his
owa benefit, and therefore he could not set up the auditing, to
cover the fruudulent conduct of the rend principal.  Hereforred to
the aflilavit of Geo. W, Moflar, who had been eue of the auditors
in 1855 aud 1856, He stated that ne Collector's Rolt was produced,
snd no other papers, books, or dacuments, than the treasurer's
books and vouchers, and that Archibald Juckson, his co-awhter,
said he had asked Mr. Israel Ferguson, the Reeve, for the Cottec-
tor's Hloll, But thet he had enid it was ouly the treaswrer’s books
that the nuditors had to nudit.  He contended that this shewed
conduct on the part of Israel Ferguson, further sustiining the view
that ho had acted fraudulently. That the sffidavits filed by im,
furthier shewed that the Boad of David Ferguson, with sureties for
the due performance of the duties of treasurer, could not he found.
‘That the Reeve, lorael Ferguson, stated he had given it ta the
Towa Clerk, and this the Towu Clerk denied, and that the Bond
conld not ho obtained.  ffe argued that the case raised, had beea
fairfy met, and that the Rule should Be dischrrged.

Iiector Cameron, contva, The Corporatien scal to the submis-
sion is not alone suffictent, 3t ought to be shewa that the submis-
gion was by order of the Corporation, and there should be some
By-law or resolution of the Counell, authorising it e referred
to Russett on awards, and to Mueicipal and Con. Stat, scc. 3, 5,
&, sub. tec. 8, and 9. He afso urged that under see. 179, of same
statute, the Council having alfowed the uccounts as andited, their
decision was final, and that thearbitrators were uot wilowed to go be-
Lind that allosance,  He further contended that she power given
by sec. 240 and 241, of the same statute permitting the nppointment
of & commnission, to inquire into the financial affuirs of a Munici-
pality, shews that the decision on wee report of the awditors must
be finaf. e slso urged that there was nothing to warrant an
award against Isvacl Ferguson; besides urging generally, that
nothing was due the Corporation from the Treasurer.

Ricssanps, J.—It will be more convenient to dispose of the nbjee-
tions to the award in 1he ordey in which they appear in the Rule.

As to the first objection.—It i3 laid down in Wuteon, on awards,
that <« Corporations sole or nggregate, if not disabfed, may submit
dizputes relating to Corporate property, to arbiiration, and the
successors will he bound,”—-He refers ta Rolle Arbite. 2 {A) aud
Bae. Abr, Arbite. C. 21, E. 4, 13,

As 10 the sreond. —The power conferred ismerely one of inquiry,
and may be of great advautage to Municipalities, by caabling the
Comndissioners to enfurce the attendance of witnesses, aud compul-
ling them to give evidence. There is nothing in the section to
prevent a Corporation from sning for money due them. It would
be yureasonnble to hold Gt this power to taquire, should deprive
the Corporation of resorting to a more speedy and economenl mode
of investigating their sccounts, and obluwming payment of the
amouat due, when ascertaived. I see nothing iu tuis section to
prevent the corporation from referring their claim.

Third.—~The sabmission is not under the Corporate Seal, The
ohjection s & whale, mny be comidered thus, that because it is
not under the Corporate Seal, and itisuot shiewn inany other man-
ner, that the reference was duly entered tute by the Corporation,
under their seal or otherwise, theretore the submission is void.  As
it is ungor the 5Kal of e Corporation, the objection secms an-
swered.  If3¢ is contended that ihere i3 no authority given to the
Reeve to enter into the submision en the poart of the Corpuration,
though he has put the seal thereto, then the objection is not tuken
quite in ibat form.  But i1t bhad been so taken, I woutd not feel
Justified in selting aside the award on that ground, for the resolu-
tions of the Corparation, filed, clearly contemplaie a veference of
this matter, and the Reeve states in his afidavit, that the Councit
appointed Alexander A, Mclauchlin, Esq., as their arbitrator, and

that Mr. Remp was appointed &s third arbitrater, at the requesy !

of Lsnne Fergu-on, Iapprehend if the Corporation were not boune
by the subnussion, that would be as good a ground for the treasu-
rer to take, on aay proceeding to enfurce theaward, asitison this
application—the objection would be, that the subunission is void for
want of mutuality. I am uat therefore dusposed te interfere with

i
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the award on this grouwd, as it will be open to the parties toraise
it hereafter, if so advised.

Fourth.—The aflslavits filed to sustain the awand, establish that
the arbiteaters took n reasouable course. The aflidavits of the two
achitrators, the gentlemen appointed by the Council to go over the
books amd scconnts, shew that they only charged nagainst the
treasurer the monies for which his reccipty were produced, and
they allowed him all sums that appeared by the baoks, to buve
been paid ont, and what 1t could be proven were paid out on ace
eonut of the Corporatien.  As to the interest, and consulting the
Corporation rs to its being charged, the ucbitrators discussed it
smong themselves, two of thewm were inclined to nllow interest at
SiX per cent. They Soully eafled on 1he members of the Council,
in presence of all pacties, to say if they demanded tnterest, They
said they did, nud would be content with interest at five per ceat,
{ see no partinlity or unfairness in this,

Fifth.—That the arbitrators should go into the accounts though
they had beea audited, seems to me to be very natural.  The very
ground of the dizpute was that (aithough thie nccounts had been
adited, ) there were irregularities and omissions in the books of
David Ferguson, as such treasurer, and certain alloged deficiencies
on his part, aud on the pact of the erid lsrael, acting agsuch trea-
surer, nnd these were to be referred, and they bound themselves
to abile by and perform the award  lc was to put an end to the
dispute, that the submission was minde, and it certuinly would uot
be a satisfactory adjustment if the arbitrators after that kind of o
submission, bad refused to examine the irregularities, and omise
stons in the accounts and books, ansd the deficicncies af their offi-
cers, Under the submisdiun, { think any advautage from the
awiting and alluwanee of the accounty was waived.

Lven if nat, it secmis to me to be o wonstrous propesition that
an officer of the Cutporation mny wifuily, or cven uegligeutly
omit 10 coter the receipt of wonies, and beesuse the auhtors hiave
nat been able to dizeover this ous:ion, and the Corporvation ap-
proves of the report, that when the omissions are duixcovered the
officer may set up the andit to cover his ona fraud or neglect.
In the cuse before us it was open to the arbitrators o say on ull
the facts whether the conduct of the Treasurer and Acting-Tren-
surer was fracdalent or not—and if they thonght there was fraud,
ng they seem to have done, they were quite justified, indepeadently
of the special grovad of sabmission, in gomg iato the accounts.
I understand there is a case deaided in the Court of Queen's
Bench here, of the Muricipality of the County of Haldimand v.
Martin, tu whick the question is rrised, how far tho audit of sn
account prevents the Corporation from suing to recover back
money inproperiy pikd on such accouvnt. I have not been ablo to
sce the ease, but have been tuformed that the Court decided that
thie audittag and appreviog of the account by the Corporation
wag no answer to the action.

As to the sizth objeetion~this seems negatived, by the facts as
shown by the affid wvits filed in reply. 1 have mentiooed the mods
in which the indetitedness was ascertained, in my observations on
the four ohjuctions, and [ also refer to that for an answer 1o the
seventh und ekt abjections.

Niéuth—As 1o this there is no daubt that two of the nrbitraters

Cadid coneur in the award, and that is sefficient—thar Me. Ham did

nat coticur, i3 only shewn by his ewa athidavitthe other avbi-
trators were not aware that hie disseuted, and the affidavits fited
in shewing canse, shew that he assented.  {f it were of any con-
sequence in determintag the matter with these contradictions, the
fuct that he signed the award wonld prevail,

Tenth—The obsurvations on this fourth objection apply fo this

FEleventh—It i3 shewn beyond all doubt, that Israel Ferguson
though Reeve of the Township, transacted by far the larger part
of the business of Tressurer; that he guve explanations nnd
statements as to the accounts, and although hie acted in the name
of D vid, it might be urged with great force, that he was in teamth
the Treasurer.  The mounies for which the Treasurer i said to be
in defaunlt wo,. Gwost al, if rot alt paid into his (Israel’s) hanids.
By his ow letter ke scems 1o aduit that he had some monies be-
tongiag to the To vaship, in his hands. The bond given by his
son David, for the due performance of the dutics of his office, hind
been in his possossion.  When applied to for it be stated he had
haaded it over to the Cleck—the Clerk denied that he had re-
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ceived it. It docs not appear that it has yet heen delivered to
the Municipality, Under these circutnstances the Municipality
agree to nrbitrate if lsrnel will become bound with his son, to
fulfil the terms of the award. By the submistion which recites
the fact, that he (Israel) acted as Treasurer, it was agreed torefer
the disputes about the omissions, &c., in the Books, and certain
alleged deficiencies on David’s part, or on tho part of the said
Israel to the arbitrators, and both covenant to perform the award.
Under this state of things I think the arbitrators may well award
against Isracl.

Tuweelfth—~1 see no reason for referring back the award. T.ook-
ing at all the facts of the case, I sec no reason to doubt thay the
arbitrators have done substantinl justice. Isracl Ferguson was
Reeve of the Township for fuur years; during that period his son
was the Treasurer, and ns Reeve he would no doubt have intluence
in tho appointment of the other officers of the Corporation, As
hend of the Corporation, it was his duty to sece that all the subor-
dinnte officers did their duty; that the Treasurer kept proper
books, and entered therein all menies received and paid out on
account of the Township. It was also his duty to see that the
Treasurer gave good sccurity for the proper discharge of the duties
of the office. As Deputy-Treasurer, or as real Treasurer, dis-
charging the duties of the office in his son’s name, hie undoubtedly
omitted to cnter some monies which he bhad received for the
Township, and for which he gave the Treasurer's receipt. Ile
contended that be had paid out monies for the Township which
amounted to the sum so omitted to bo entered by him, and that
these sums had not been entered as monies paid out for th.e Town.
ship. One of the persors appointed to look over the accounts,
states that the amounts so claimed by him to be allowed were all
entered in the Treasurer's books. By thus being counected with
the office of Treasurer, he was placed in a position, where, if the
Treasurer neglected s duty or acted dishonest'y, the Munici-
pality lost the tupervision of its head over that officer, for he
could not be expected to report his own negligent or dishonest
acts to the body over which he presided. When called upoan to
deliver up the bond of the Treasurer, he does not produce it, but
says he gave it to n subordinate officer who denies having received
it. By connecting himself with the active dizcharge of the duties
of the office of Treasurer, be incapacitated bimselt for the proper
discharge of Lis first duty, viz., that of looking after the interests
of the Corporation of which he was the head; and whenever the
Corporation suffer from the default or misconduct of the Treasurer,
Mr. Israel Ferguson has no 1ight to complain if the worst con-
struction is put on all his acts, and that he is made personally
liable for any defalcations that occurred in the office, the duties
of which he personally discharged, and when the monies claimed
to be missing, were paid over to him. Then, where is the bond
given for the proper discharge of the duties of the office of Trea-
surer? If he has improperly retained the possession of this, the
presumptions would be still stronger, and against him. Finally,
if he has kept the books of the Treasurer, and the accounts of the
Municipality in such a confused or improper mauner, (when in
truth be ought not to have medled with them at all,) so that the
intelligent gentiemen who acted as arbitrators, and the others who
investigated the accounts of the Corporation, satisfied themselves
that there was a Jarge sum of money due by the Treasurer to the
Municipality be has no geod ground of complaint.

In moving to set aside this award, the Treasurer contents him-
self with general statements, that the accounts have been audited
and allowed, and therefore the award is wrong. If it could be
shewn what sums were improperly charged against the Treasurer
by the arbitrators, and what they had refused to allow, there
would be 2 greater shew of reason to support the rule. On the
other band, the arbitrators explain that they only charge the
Treasurer with monies paid to him for which receipts and vouchers
wereproduced; and that theyallowed him for monies paid—shewing
how the amount is made up. I cannot say that I have any doubt
as to the correctness of the award.

It will be for the Corporation to ascertain, when taking steps
to enforce the award, if the proccedings taken by the Municipal
Council shew a sufficient authority to the Reeve to enter into the
submission on bebalf of the Corporation, and whether the obliga-

tion as to want of mutuality in the snbmission, is one that can be
urged with success.
Per Cur.—Rule discharged.

QUELN’S BENCH.

(Reported by Christornen RovivgoN, Fsg,, Barrister-at-Latw.)

Lazares v. Tur Corronratiox of Tur City or ToroNTo.

Snow fulling from roof—Injury thereby— Lialality.

Thero §s no duty at common lww npon owners or occupiers of honkes to removo
snow from the roof, and no habulity for accidents caused by ite fadling,

The defendants, & city corporation, owingland in the city, leased it to one H.upon
certajn condltions as to building, and hy erected s houss upon 1t under the di-
rections of thelr architect. The lower story wasoccupied by ono 8, as lesses of
H. and the upper story and garret by defendants,  There wasnoevidence otany
fault or negligent construction of the huuse or mof, nor of any Ly-luw peesed by
defendants to regulate the removal of enow. The plafutht! having been Injured
whilo passing along thostrect by stiow falliog from tho roof.  Ifeld, that defend-
ants were not liable.

This was an action brought for injury caused to the plaintiff by
the falling of snow from the roof of a house in King Street, in the

City of Toronto. The decluration contained two counts.

First count—That the defendants were and are the tenants and
occupants of the upper part of a certain house and premises on
King Street in the City of Toronto, being part of St. Lawrence
Hall, and it therefore became the duty of the defendants to clear
the show off the roof of the said house and premises, und to pre-
vent the snow from collecting and accumutating on tha said roaf
in such quantitics and in such a position that it became liable to
fall anG descend therefrom, to the danger of persons passing along
the said street; but tho defendants wrongfully and injuriously
neglected this snid duty, and failed and omitted to remove and
clear off the said snow from the said roof, whereby n large quan-
tity therefore descended and fell from said roof with great force
neglected this said duty, and failed and omitted to remove and
violence upon the plaintiff, who was then lawfully walking and
passing along the said street in Sront of the said house and
premises, and knocked the plaintiff down, and caused her great
and permanent injury by producing congestion of the brain. and
destroying the sight of one of the plaintiff’s eyes, whereby she was
put to great pain and loss, and obliged to pay and expend large
sums of money in and for physicians and medizal attendance, and
was prevented from following her usual occupation as governess,
and has been rendered permanently unable to follow her said oc-
cupation or profession.

Second count.—That the defendants, being the owners of a cer-
tain lot of land on King Street, in the City of Toronto, caused to
be built and erccted thereon a certain house, being part of the
buildings knows as the St. Lawrence Hall, upon and adjacent to a
cortain highway and public thoroughfare in the said city, know as
King Street, and therefore it became and was the duty of the de-
fendants to build and construct, and cause to be built and con-
structed, the roof of the said house in such a skilful manner that
the snow collecting thereon should not fall and descend with force
and violence in a large mass in and upon the said street, to the
danger and injury of persons lawfully passing and going over and
along the said highway and thoroughfare; yet the defendants,
contrary to their duty in that behalf, so negligently and unskill-
fully caused the roof of the said house to be constructed, that the
snow which collected thercon suddenly and with great force and
violence dcscended and fell on the plaintiff, then lawfully passing
along the said street or highway in front of the said house and
premises, and knocked the plaintiff down, &c.. as in the first count.

Pleas.—1. Not guilty. 2. That before and at the time of the
committing of the said alleged grievances the defendants were the
owners in fee of the snid lot or pirce of ground on which the said
house was standing, and that long before the said time when, &c.,
by a certain lense made by the defendants under their corporate
sen), the said lot or piece of ground was let for a term of years,
which had not at the time when, &c., nor has yet expired, to one
Thomas Hutchinson, and that the said Thomas Hutchinson at the
same time when, &c., occupied the said house as the tenant thereof
under the said lease to the defendants, and as such tenant it was
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the duty of the said Thomas Hutchinson, and not of the defendants,
to remove and clear away the accumulation of snow from the roof
of the said housge, at the sume time when, &e.

Replication, to the second plen.—That the said defendants, be-
fore and at the time of tho comuitting of the grievances in the
declaration mentioned, becamo and were the tenants aud occupants
of the upper part, and that part immedintely under and next to
the roof of the said house and premises in the first count of the
said declaration mentioned, whereby it became and was the duty
of tho snid defendants to clear awny snd remove the snow, 8sin
the first count alleged.

The trial teok place at Toronto, hefore Draper, C. J., when &
verdict was given for the plaiatiff; and £100 damages, subject to
the opinion of the court on tbe lIaw and evidence, the court to de-
termine tho plaintifi"s legal right to recover on the evidenco gives.

The facts of the cnse are stated in the judgments.

Iector Cameron for tho plaintiff, cited Broom Leg. Max. 330;
Fay v. Prentice. 1 C. B. 828; Reginav. Watls, 1 Salk, 357 ; Bishop
v. The Trustees of the Bedford Charity Estate, 33 L. T. Rep. &7;
gIcC'allum v. Hutelinson, 7 C. P. 508; Burnes v. Ward, 9 C. B.

92,

Cameron, Q. C., contra, cited Iolden v. Liverpool New Gas
Conpany, 3 C. B, 1.

Ropixsoy, C. J.—The evidence given upon the trial, proved that
the plaintiff was walking on the Tth of December, 1858, in the
street, along the front of Sargant’s store, which forms part of the
building called St. Lawrence Hall in Toronto, and on tho same
sido of the street ; that a quantity of snow slid down from tbe roof
of Sargant’s store and struck her on the head, throwing her down,
and occasioning her very serious iujury, from which at the time
of the trial in Uetober last shie bad not fully recovered.

The defendants own the land on which the building is erected
from which the snow fell.  They leased to Mr. Hutchinson a piece
of ground adjoining what is properly St. Lawreuce lHall, upon
certain conditions as to building.  Hutchingon gave a bond to buid
such a building as the corporation would approve of, and he built
Ius house under the directions of the city architect.

The defendants occupy the garret of that building, and the floor
next below it, over Sargant's store.

The city are bound by their Jeage from Hutchinson to repair the
premises occupied by them. The only way of getting on the root
from the inside is through the garret occupied by the defendants,
but Mr. Hutchinson stuted that he did not know that thicre was
any access to the roof from that part. T'be roof over Sargant’s
store slopes at two angles, the lower part of the roof heing more
precipitons than the upper part.  The roof of the St. Lawrence
Hall is bigher than the other. Tbhe two roofs are covered with
slate.

1t was sworn by Mr. Hutchinson tbat he had seen spow fall
from the same roof occasionally, but bad not known of any damage
being done before.

The defeadants contend that if the injury did occur in the man-
ner stated in the declaration, and if in conseyuence the plaintiff
Lad a good cause of action against any one, it could only be agaiast
the owner or tenant of the house from which the suow fell, not
against the defeadants, who were the sub-tenants only of the upper
part of the bouse; that the evidence shewed a faulty construction
of the roof, rather thau a neglect to clear off the siow; that it did
not sustain the first count, for it did not shew that the suow came
from the building mentioned in it, but the snow may hase fallen
from St. Lawrence [{all s that as to the second count, which charges
that the roof was negligently constructed, it wa< not fhe defend-
ants who built the house mentioned in it, but Hutchinson; and
although bre may have been obliged to build it under the superin-
tendence and direction of the defendants’ architect, still that can-
not muke the defendants liable to a third party, as if they had
built the house.

Tho Municipal Act 22 Vie. ch. 99, sec. 290, sab-sec, 12, provides
that the municipal council of every city may pass by-laws for
compelling persous to remove the smow from the roofs of the
premises owned or occupied by them, It was not shewn that any
by-law hed been made by the Corporation of Toronto, and that
the defendants Lad infringed it, and I do not see in the evidence

such proof of negligence as should render the owner or occupier of
the house from which the snow fell liable to an action.  What oc-
curred here was such nnaccident as may occasionally happen, and
be nttended with serious results, but [ do not think tbhat in the
absence of any public regulation on the subject people are com-
pelled to keep the roofs of their houses clear of snow, or to de-
tain the snow ou the roofs so that the snow cannot slide from them
into the street.  There may be in & particular case something so
evidently faulty in the construction of a roof as to make it more
likely to oceaston accidents from this cause than roofs in general
are, but I do not sce any proof that such was the case here.

1f that bad been shewn, however, then on whom would it be in-
cumbent in this ¢ase to make compensation ?

In both counts the defendunts ave charged asliable for the snow
falling from the house along the frout of which the plaintiff was
walking ¢ that is, from the shop referred to in the declaration.

The principles of law which govern the remedy against the owner
or occupicr of property on which a nuisance has been created or
exist3 is very fully gouc into in the case of Rk v. Basterfield (4
C. B. 783), in which a great number of authorities are cited. The
first count in this declaration charges the Gefendants with neglect-
ing to remove the snow from the building in question; butasown-
ers of the land merely they had no such duty incumbent on them,
and they are not charged on that ground, but because they occu-
pied the upper part of the house,  No cnse has been cited for tho
position that a tenant of part of n honse has the duty cast upon
him of taking care that the building generally i3 not the cause of
injury to othera.  If any one would be liable to this action by
reason of occupation. it must be, I think the lessee of the whole
building. The defendants have no particular charge of the roof
beeause they occupy the room next below it.

As to the sccoud count, it does not appear to me to have been
proved that there was anything unskilful and negligent in tho
construction of the building, and if there was, there was nothing
i the evidence, as it scems to me, that would make the defeudants
liable as i the house had beea hailt by them, or for them, whicnh
it was not, bat by Hutchinson, under the conditions of his lense,
The defendants were the owners of the soil. They did notlet it with
the house in question built upon it, nor did they afterwards build
the house upon it, but their tenant built it; and though it was
done under the superintendence of the defendant’s architect yet
that does not, Ithink, establishthat the defendants built the house,
and unless they either built, or own, or occupy 8 house which is
necessarily a puisance, and not merely from want of eare in tho
owner or occupier of the building, they cannot be liabie in this
action.

In my opinion the postea should go to the defendants.

Bunys, J.——There is not any evidence to support the second
count, for the building from which the snow fell upon the plaintiff
was not crected by the defendunts.  The defendants owned the
tand in fee, but had leased it for years of those who erected the
buildiogs, and though it appears the buldings were erected ac-
cording to & plan furnished by the defendants, yet that fact cannot
make them the builders or create any duty upon them.  Whatthe
plaintiff desires to make out s supporting that count i3 that the
centre being tho St. Lawrence Hall had its roof construeted in such
a way as tho snow slid from that roof to the other, the roof of the
latter being constructed at right angles, or at an angle which
caused the snow resting upon the latter to slide into the street.
If the fact had been as suggested by the plaintiff, still it would
have been a question whether the defendants were liabie under the
circumstances, but the facts were not proved as suggested, thero
being no evidence whatever that the snow first fell upon the St
Lawrence Hall and then slid upon the other roof before again fil-
ing into the street. Al this part of the proposition advanced by
the plaintiff rests upon theory ouly. Perhaps the theory might
be quite correct if applied to rain falling in such quantities that
the gutters or appliances to carry off the water from the St. Law-
rence Ilall were insufficient for the purpose, but I apprehend that
the same rule caonot be held with respect 1o snow, which we know
blows aud drifts about in every way the eddies of the wind carry
it. The fact of the St. Lawrence Hall being so much higher than
thie adjoining building would I think of itself furnish very strong
ovidence that snow would not and could uot in the naturo of things
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rest in any quantity upon the roof of the higher building, that is
St. Lawrence Hall, sonstoslide that way. I know of no law which
would render & person linble to a stranger because he bailds his
house higher than bis neighbour adjoining him, hy means of
which cddies are created in the atmosphere, drawing more snow
to onc locality than another.

The first connt charges the defendants with the duty of cleaning

the snow off the roof ot the building from which the snow fell into !

the street, merely because the corporation were the tenants of the
upper rooms,  The building is divided in separate tenements, and

snow filling from the roofs of houses, but what is claimed in this
declaration would apply as a duty all over the province, and I im-

agiac the people living in the country or scattered vilages would

think it very strange if they were told it was their duty to clear
the snow oft the roofs of their buildings, when it is n well-known
fact that they depend upon the melting of the snow which lies
upon the roofs for water for many domestic purposes during the
winter.

The best proof, however, that it was considered necessary there
should be some law enacted upon the sulject of removing snow

the defendnnts occupy the upper suite of rooms, and the lower | from the roofs of houses in citics, is that the authority to do o i3
part is occupied as a store or shop.  Suppose that both set of ten- | conferred by the 12th sub-section of section 290, of the Municipny
ants were or that they were separately linble, and that an ac-, Corporation Act, 1858, but I do not find there was any specitic

tion might cither join all or be brought against cach, the question | mention of such authority before that.

The accident in this case

- . . [ . - .
would be whether there is such a duty as thatalleged in this count. | is stated to have occurred in December, 1838, which woull be

1 nm not aware that any common law duty isattacbed to the owners |

of houses to clear the snow from the roofs. This case is different
from those cited by the plrintifi’s counsel. In cach of those we
find that the owner or proprietor has done something actively upon
his premises, which either directly causes the injury, orneglecting
to do somcthing which he should have done to guard against his
act, an injury has been sustained.  In this case the tenants have
done nothing actively ; they are the passive subjects of the clements.
1f there had been no house built upon the land at all, I apprehend
that the owners were not by any common law duty bounq to have
removed the snow which fell upon the land.  And if the snow had
glid upon the ground, and thereby caused an injury, it could have
been considered in no other light than the operation of nature, of
which every one must take his shae, and no one would be answer-
able for the consequences.  Instead, however, of allowing the land
to remain in a state of ndture, the proprietor covers it with a house,
which of necessity must be constracted 50 as torenderit habitable
und therefore a roof required.

I find the Inw stated upon this subject in Domat better thanany
where else.  ** Ille who, in makinga new work upon his own estate
uses his right without trespassing either against any law, custorn,
title or possession, which may subject him to any service towards
bis neighbours, is not answerable for the damage which they may
chance to sustain thereby, unless it be that he nade that change
merely with a view to hurt others, without any advantage to him-
self. For in this casc it would be a pure uct of malice, which
ejuity would not allow of. But it the woerk were uscful to him, as
if he made in his estate any lawful repairs to secure it against the
overflowings of & torrent or river, and his neighbour's grounds
were thereby the more exposed totheflood, or sutfered from thence
any other inconvenience, he could not be made answerable for it.”
(Dom. C. L. Sec. p. 581, by Straban.)

There was no evidence offered in this case to shew that the roof
of the building was improperly constructed, or diflerent from the
roofs of other houses in the city, so thatit was a vuisance to people
passing and re-passing. The evidence shews that snow was seen
occasionally to full from the roof, but not to do any damage. 1
suppose we must take judicial notice of the general character of
the weather at the different scasons of the year, and I know that
snow while the thermometer is below the freezing point will be apt
to remain some time where it may be deposited by the atmosphere.
1 know of no obligation imposed at common law, where people use
their property in & manuer similar to all others, to do any act to
guard other persons against the acts of nature. This count as-
gumeg, from the fact of snow having fallen from the roof, and the
plaintiff baving sustained a severe and serious injury, that it was
the duty of defendants to have removed the snow from the roof of
the house. It is not complained against the defendants that they
have done anything which creates a nuisance, and no evidence of
any injury having been sustained from a Jike cause has been given,
cxcept in this one instance.

It is said iu the civil law, if tiles fall from the roof of a house
which was in good case, and by the bare cifect of a storm, the
damago which may happen by such fall is an accident for which
the proprictor or tenant of the house cannot be made accountable.
But if the roof was in a bad condition, he who was bound to keep
it in repair may te liable to make good the damage that has hap-
pened, according to the circumstances.

It may be inconvenient to people living in cities to be subject to

after the act of parliament came into force, but we have not been
informed whether the city conncil bas ever passed any by-law
upon the subject, and before such by-law Le passed therc is no
duty existing upon people livingin cities more than in the country.
1 do not sec that we can help the plrintiff in any way upon this
record, or by assistance of the evidence given at the trial, and
thevefore 1 think that the postea must go to the defendants.

MclLeax, J., concurred.
Judgment for defendants.

CHAMBERS.

GREATOREX FT. AL. V. SCORE ET. AL.
Hll of Exch Rate of Fxchang
Action on sterling bilt drawn Ly plaiotifts in London, upen defendanta, in Upper
Canada, accepled by defendants in Landon, (one of them being ac tho time in
london,) payable in Leudon. JIdd, that plaintifis cotitled to recover the
current rate of exchaoge,
Junuary, 1830.

This was an application made by II. B. Morphy, in Chambers,
to prevent plaintiffs from recovering more than 24s. 4d. in the £
sterling, (being the par rate of cxchange,) aa the value of the bill
on which activn brought. Tle bill was in these words :—

“« £27915 6 London, Feby. 2nd, 1859.

Six months after date pay to our order, two hunidred and
seventy-pine pounds, seventeen and sizpence, value received.”

Beapnury, GreaTorex & Co.

To Messrs. Score & BrarLey, Toronto.

(Endorsed,)

Brappury, GreaTorex & Co.
Accepted payable at the Bank British North America in London.
Sconk & BRrAYLEY.

AMr. Morphy contended that plaintiffs were not entitled to re-
ceive more than 24s. 4d. in the £ sterling, and cited Foster et. al.
Y. Bowes, 2 U. C., Prac. R. 257.

McLeunan—Contra, referred to Story Conflict of Laws, secs.
308 to 319.

Robinson, C. J., Held, that plaintiffs were entitled to the cu-
rent rate of exchange at the time bill became due, and discharged
the suromons.

COUNTY COURTS.

In tho County Court of the United Connties of Frontenac Lennox and Addingtos,
Botore JMACKENZE, J.

BexsamMiy Harrerl v. Hexry CoLLARD.

Comract—Construction~Turol evidence.

The plaintiff sued defendant for two cultivators with wheels upon the followlng
contract slgned by defendant, ¢ good to B. Harpell (platntifY) for twa cultivators,
and Robert Leakey's note for §22 7 to him «r bearer when called for—value ro-
ceved.”  2Icld, that defendant had satisfied the olligation of his contract by
tendering to plaintiff two cultivators without wheels. and that nnder the con-
tract plaintift wus nut entitled to recover any other description of cultivators
thau that teudered. (July 13, 1K)

This was an action for the non-delivery of two cultivators, and
on the common couats.
Pleas—1. Denial of the contract; 2. Denial of the breach of
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contract; 3. Tender of the two cultivators to the plalntiff. To:

the common cuounts, the defendane pleaded, never indebted and
satisfaction.

The plaintilf was not entitled ta recover anything ou the common
counts  The muun issue was that joine 1 the plea of tender.
The action was brought on the following agreement :

¢ Kingston, Feb, 15, 1860.

*“Gaod to B Iarpell, for two cultivators, anill Robert Leaky’s
note for twenty-two dollars and seven cents, to him or bearer when
called for value reccived,

s Hexny CoLLARD.”

At the trial it was proved that the plaintiff called upon the de-
fendus.c to receive two cultivators, in the month of February last,
after the muking of the nbove agreement. ‘The plaintiff refused
to receive them, contending under the agreement, he was entitled
to two cultivators with two wheels, That the defendant offered
him two cultivators, but without side wheels, This the defea-
dant denied.  The question for determination was, whether under
the ngreement in question, the plaintiff was entitled to two culti-
vators with side wheels, ov without them.

At the trial, the counscl for the defendant offered parol evidence
to show the wheels formed no part of the cultivator, and to show
what was meant by the word cultivator. The learned Judge re-
fused to receive this kind of evidence, as he thought that no parol
evidence could be reccived to vary, limit or explain the written
agreement. The defendnnt then put in evidence a Patent he had
from the Crown as the inventor of improved cultivators. The
Judge held that the description in the patent must prevail, and
that the plaintiff was entitled to get two cultivators, such as are
described in the patent; and be thought, according to the deserip-
tion in the patent, the plaintiff was entitled to get two cultivators
with side wheels, and so directed the jury.

Britton for the defendant, took exception to the Judge’s charge.

The jury found for the plaintiff 366 damages,

In July term, Dritton obtained o rule Nisi for a new trial, on
the grounds that proper evidence had been rejected—that the jury
bad been misdirected, aud that the verdict was contrary to the
weight of evidence, und to amend the verdict upon the common
counts,

Snook show.d cause.

Mackeszm:, Co, Junce.—I am of opinion that the oral testi-
mony offered at the trinl was properly rejected. It was offercd
with a view to explain, vary and limit the written contract between
the parties, which is contrary to rules of osidence, as now uunder-
stood.

I am, also, of opinion, that tho direction given to the jury in
reference to the oral testimony—namely, that they should exciude
it from their consideration, the oral testimony which was offered
to explain what was meant by the word cultivator, was correct.
Under this view of the case, the description of a cultisator given
in the defendant’s patent must prevail.

The defendant obtained a patent from the Crown, on the 19th
day of December, 1859, as the inventor of an ¢ Improved Cultiva-
tor,” securing to him the exclusive right of making, constructing
and vending the same for the term of fourteen yecars. The two
cultivators now in question were coastructed by the defendant
under the patent, and as the patentee of the Crowa for the making
of such cultivators. The cultivator is described in the body of tho
patent, specifications and description, as well as a mapped draw-
ing, are anncxed to the patent and declared to form part of the
patent. The description in the patent is as follows: “An Im-
proved Cultivator, which may be shortly described as follows,
that is to say: Reference being first had to the hercto annexed
specifications and drawiogs, which form part of these pre-
sents, It comsists in its being used with large wheels, con-
nected together by aaxie No. 7, as described—in its havieg o
small wheel No. 5 to guide it and support the front part—in its
being capable of cultivating differcnt depths of soil, by simply
raising or lowering the part with the teeth, by means of lever No.
6 and chain—in its not being so liable to sway or slue, on account
of the larze wheels keeping the machine irm,” The specification
and deszription of the nvention ave set out more at lurge in the
paper annexed to tha patent, and aro as follows: ¢ Specifications

and description of an Improved Caltivator, invented by tl. Collard,
Uetober, 180U, The Cultivator is made so that it may be used
with the hind wheels of & common waggon, or with the wheels of
a cart, or wheels may be permancntly attached to, and furnished
with the cultivator it required, and is intended to be drawn by o
tenm of horses or cuttle, or by oue horse.” Tle drawing annexed
to the patent have figures and letters on it, to point out and ex-
plain the various parts of the machine—such as the tecth, axle,
tongue, front wheel, handle, bar and plate of iron and tho like—
but there are no figures or letters on the side wheels, although
the small front wheels bhas the figure five on it, to point it out as o
part of the machiue.

After haviug carefully examined the deawing annexed to the
Patent; and after having attentively read over the description of
the cultivator in the Patent, and the wmore enlarged one in the
specification annexed, and comparing the one with the other, I am
bound to acknowledg. that the side wheels form no part of the
cultivator itself, bu. are only appendages to it.

The absence of explanatory letters and figures on the side wheels,
as exhibited on the drawing annexed to the P’atent, indicate to o
certain extent that the side wheels were not to forin an integra)
part of the machine itself. The descriptive language contained in
the specification, placed the matter beyond doubt, aithough that
contained in the body of the Patent is not so certain.

If my atteation, at the trial, had been directed to the description
in the specitication, in all probability I would have ruled dif-
ferently. The describing word: contained in the specification,
are as follows :—¢The cultivator is made go *hat it may be used
with the hind wheels of a common waggon, or with the wheels of
s cart, or wheels may be permaneutly attached to it and furnished
with the cultivator, if required, and is intended to be drawn by a
team of horses or cattle, or by one horse.’ The words, «Tne
cultivator is made so that it may be used with tl » hind wheels of
a common waggon, or with the wheels of a cart,’ indicate in plain
and intelligent terms that the cultivator is one thing and the side
wheels, by which it is to be used, another thing.—When a person
purchases one of those cultivators to be used with the hind wheels
of a waggon, the wheels will be common to the caltivator and
waggon—they mny be used one day with the waggon, and another
day with the cultivator—but can they be said to form an integral
port of the one or the other 7 They certainly cannot. The words,
¢ or wheels may be permancntly attached to, and furnished with
the cultivator if required,” demonstrates, in my opinion, with an
unerring cortainty, that tho sido whools form no part. of the culji-
vator itself, but one of the mediums or agencies by which it may
be worked.

Under the Patent, the purchaser has the right to contract for a
cultivator to be worked or used with the hind wheels of a common
waggon—the wheels of & common cart, or wheels may be perma-
nently attached, if required by the purchaser. The attaching of
permanent wheels to the cultivator is somcthing done over and
above the cultivator itself. The words used in rveference to the
drawing of the machine—namely: ¢and is intended to be drawn
by a team of horses or cattle, or by one horse,” have as extensive
a signification in reference to tho drawing of tbe cultivator, as the
words ¢may be used with wheels’ have, in reference to the man-
ner in which it may be used.

There would be as much logical property under the Patent, in
saying that the team of horses, or cattle, or the one horse by
which tho cultivator may be drawn, form a part of the machine
itself, as to say that the side wheels by which itmay e used, form
a part of it.

The Patent describes the cultivatoritself as an entire machine,
which may be used by three kinds of wheels, at the option of the
purchaser. Under this view of the case, it is ciear then that an
agreement of the Patentce to furnisk a cultivator simply, does not
include an engagemect on bis part to furnish side wheels.

In the casc of Smuth v. Jeffreys 15 M. & W. 561, the Court of
Exchequer held, ¢ where several classes of goods, of superior and
inferior quality are comprised under one gencral name, and a
written contract is made to supply goods of that name, the con-
tract will be fulfilled by o supply of any goods to which that name
is appliable; and parol evidence will not be received to show that
the partics intended that goods of the superior class should be
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supplied. In that casc tho contract was to sell plaintiff GO ton of | rest v. Bunnell says, * One christian name is given in full and

‘Ware Potatoes. At tho trinl, it appeaved in evidence, that, in
the ncighbourhoed, three qualities of potatoes were known by that
name. The defendant at the time of the sale had two kinds,
known as tho ¢ Regent's wares' and *Kidney Wares,® the inferior
potatoes. The plaintiff insisted on getting the ¢ Regent's Wares,’
the best potatocs, and offered parol evidenco to show the best
were intended.  The court, very properly rejected the parol evi-
dence, and held that the parties were bound by their written con-
teact, which was fulfitled by the tender of auny potatocs to which
tho gencric term ¢ Ware Potatoes’ was applicable.

If the present plaintiff wished to secure to limself o particular
kind of cultivator, ho should have it so exprissed in the contract,
The present defendant, in the agreement now under consideration,
has merely engaged to deliver to the plaintiff two cultivators, when
called for, The Patent under which the defeadant constructs cul-
tivators, contemplates that the machine may be used in three ways,
that is to say, by tho hind wheels of n waggon—tt > wheels of &
common cart, or by wheels permanently attach:d to .he machine.
The plaintiff insists that he is entitled to two cultivators of the
class—namely : with wheels permaunently attached to the body of
the machine. I am of opinion, now, that the agreement put in evi-
dence, entitles the plaintiff only to two cultivators without wheels,
and that he could only secure himself the right to have permanent
wheels attached to the body of the cultivator by the defendant, by
an express stipulation to that cffect in the countract. Under this
view of the cuse, the verdict is wrong, as the defendant tendered
to the plaintiff, long betore the commencement of the present
action two cultivators, according to his undertaking, when called
for.

The plaintiff claims more than two cultivators, ho claims ap-
pendages which defendant has not undertaken to furnish in his
agrecement. The issue on the plea of tender should have been
found for the defendant, Therefore there must be 2 new trial, and
as the verdict is contrary to law, and there was misdirection, the
new trial must be without costs.

Rule absolute for new trial, without costs.—[Seo Macdonald et
al v. Longbottom, 2 L. T. N. 8. 606.—Eps. L. J.}

GENERAL CORRESPONDENCE.

To the Editors of the Law Journal.

Kixgsroy, 3rd August, 1860.
GextLENEN,—Referring to the letter of your correspondent
J. F., on page 165 of your July issue; allow me to call your
attention to the judgment of Chief Justice Robinson, in the
case of De Forrest etal v. Bunnell, 15 U. C. Q. B. Reports 370.
 As to those objections which apply to the affidavit made by
Miller, the Mortgagee, one is, that the second christian name
of Miller in the body of the affidavit, is not written in full but
the initial letter only is given. This is not fatal. There is
nothing in the Act, ot in any other Act or Ruleof Court, which
makes an afidavit, for any purpose, inndmissable on that

ground.” Yours truly, A.T. K.

[We are obliged to our correspondent for directing our at-
tention to the case of De Forrest et al v. Bunnell. The language
of Rebinson, C. J., in that case, apparently conflicts with the
language of Campbell, C. J., in Rickardson v. Northope Tay,
U. C. R. 452, and with the decision of Westover v. Burnkam,
MS. R. & 1L Dig. Arrest I. 29, to which our correspondent was
referred, but is, we think, notwithstanding, reconcileable with
them. The cases to which our correspondent J. F. was re-
ferred, decide that it is necessary for an affidavit to hold to bail,
to contain all the christian names of deponent, while Robinson,
C. J., speaking of the description of the deponent in De For-

we arc not {o know that the M. after Ebenezcr stands for another
christian nnme. It may be intended for nothing more than
to distinguish the deponent from another Ebenezsr Miller.”
It is not said that if deponent were shown to have two chris®
tian names, it would be sufficient to givo the initial of one only,
but that the Court will not presume that the singlo letter is
tho initial only of a name. We repeat that, in general, an
affidavit should set forth tho deponent’s pames in words at
length. ‘This is the rule, and it is much safer, under all cir-
cumstances, to adhere to, than to depart from it.—Eps. L. J.]

1o the Editors of the Law Journal.
CorLivewoop, Aug. 24, 1860.

GENTLEXEN,—I notico in the Law Journal for August re-
marks on tho ¢ Law of Registered Judgments.” Would it
not be useful to a number of your readers to extond them to
lands not yet patented ?

Your opinion on the following case would much oblige.

1. A. has a Location Ticket to a certain Lot. B. obtains
Judgment against him and issues ff. fa. lands, The Sheriff
sells the interest of defendant in the land and conveys tho
same to the purchaser who registers his deed. In the mean-
time A. sells his right to C., who makes the payments to the
Crown Office and takes out the patent. Who has the land—
the purchaser at Sheriff’s salo or C. ?

2. What effect would B.’s registering his judgment before
the sale to C. have?

3. Or suppose the Patent is issued tc C. before the sale?

By answering the above you will confer a favor on

Yours respectfully,
A Law Stupesr.

[Our correspondent will find some cases in our Reports
showing that judgments do not bind unpatented lands. Dou-
gall v. Lang (5 U. C. Chan. 292) is express on this point. In
that case, the plaintiff bad purchased at Sheriff’s sale all the
interest of a burgaineo of the Crown, and then leased the
land tv the defendant as his tenant. Tho sheriff’s sale was
not recognized by the government, aund the lots were offered
for sale and bought by the defendant as the then occupier, he
concealing the nature of his holding. The Court held him o
trustee for the plaintiff, and ordered him to convey. Ia giving
judgment, Estex, V. C., remarked: * The plaintif, in fact,
had no title, as the sole ground of his title was the sheriff ’s
sale, which conferred none.” In Caseyv. Jordan (5 U.C. Chan.
R. 467), it was held that the Registry Acts do not apply to
instruments executed previously to the grant from the Crown,
and by analogy it follows that registered judgments are of no
avail until the issue of a patent in the name of the judgment
debtor. The Crown Lands Act (22 Vic. c. 22) prqvides that
the original locatce or bargsinee of the Crown may assign
and register in the Crown Lauds office his right, ana that
priority of registration shall convey title. And by the As-
sessment Act special provision is made for the sale of suck
right for taxes, and the recognition of such sale by Govern-

meunt.—Eps. L. J.]
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MONTHLY REPERTORY.
COMMON LAW.

EX. BARKER V. ALLAN AND OTHERS. Dee. 7.

Joint Stock Company—Contract of Directors~-Resolution at Ioard '
meeling—Contract when complete—G uarantee.

At n meeting of the Directors of a Joint Stock Company, it was
resolved that they shonld accept the resignation ot the Mauager
aud pay him arrears of salary, and further, as follows: ¢ At the
same time, the members of the Board will jointly relieve him of
his shares, and guarantece him against all calls thercon. The
Directors being desirous that this matter should bo definitely set-
tled, request that Mr. B. (the Manager) will reply to the offer
now made to him by next board day, the 4th of Scptember.
Unless the terms of arrangement now proposed are accepted by
that date, the Directors are to be no longer bound by them.” This
being communicated to B., he answered by letter on the next
board day, that ho accepted the offer, adding It may be arranged
ns speedily as you can wish, and in fact I accept the offer as one
to be carried out; and then, on receiving the guarantee as to the
shares, in which I presume your chairman, Mr, C., concurs, 1
advise that the sum fixed is paid in to my account or L’s, my re-
signation shall be at once forwarded.” At the meeting held on
the same day, a resolution was passed, which was commuuaicated
by the senrctary to B., as follows: ¢ The Board, having heard B’s
letter read. accept his resignation, and request the secretary to
get the gusvonteo prepasred by the solicitor, and to take other
steps to carrv out the negociation.”

{2eld, thit there was n complete contract on the part of the
Directers wwho attended the Board meetings to guarantee B. against
calls, and that they were lisble in action for breach of such con-
tract for not indemnifying him, B. It was contended that the
matter was in negociation until the settlement of the terms of the
guarantee. This, however, was overruled, Further, that as all
the members of the Board were not shown to have concurred, but
only the defendants or record, that the contract was incomplete.
This also was overruled.

——— m—

REVIEW.,

Tz Mu~Nic:rar Reports, coONTAINING REPORTS OF CASES ARIS-
15ING UNDER THE Muxiciear aNp Scuoorn Laws oy Upper
Cavapa ; Edited by Robert A. Harrison, Esq., B.C. L., and
Thomas Hodgins, ¥sq., L. L. B., Barrister-at-Law, Toronto;
Printed and published by Maclear & Co.

We have received from the Publishers, the third number
of these Reports; each number contains sizty-two pages,
and is replete with matter useful not only to the profession
but essentinl to the correct understanding and proper
working of Municipal and School Law by those to whom
these great interests are entrusted. No Municipality—no
S .hool Section should ba without these Reports. The sub-
scription, we believe, is only $5 per annum. The number
before us sontains the Reports of no less than nine decisions
of Municipal and School Law, besides n variety of notes,
which add much to the value of the publication. Mr. Harri-
son is the Editor of the Municipal Manual, and Mr, Hodgins
Editor of the Educational Manunal—both works now well
kanowan in every part of Western Canada. Judging from what
each has already donc in his own department, we should
imagine that the Reports of Municipal and School cases in
which they unite their exertions, should be worthy of the
patronage of those for whose use the Reports are more espe-
cially designed.

A Paacricar. TreamiseE oN T™iE Law oF CoVENANTS Fom
TitLe, by WiLniaxy Henry Rawre, Third Edition, Re-
vised and Enlarged. Boston: Little, Brown and Co. 1860,

We greet this volume with much satisfaction, Tt is the

third edition of a work of very great merit. Its success is
conclusive evidence of ita value. The work is now so well
known to our readers that little comment is necessary to ex.
plain its real utility to the profession. 'The author has per.
formed his task with credit to himself and advantage to the
members of the legal profession in Great Britain, the United
States and Canada,

To those who know net the work, we may say that it com-
mences with a short chaptor on ancient warranties, and the
introduction of covenants for title—n chapter essential to the
correct understanding of what follows., 'The author then
treats of the covenant for seizin; for good right to convey ;
against encumbrances ; for quiet enjoyment; for further assu-
rance of warranty ; the extent to which covenants for title run
with land ; tho operation of covenauts for title, by way of es-
toppel or rebutter ; implied covenants 3 the covenants for title
which the purchaser has a right to expect; the persons who
are bound by, and who may take advantage of covenauts for
title; the purchaser’s right to recover back, or detain the pur-
chase money, after the execution of the deed.

The style of the author iseminently practical. Ilo expresses
his meauning in o forciblo as well as clear manner. He uses
not a word unnecessarily, and so has succeeded in compressing
a great deal of learning within a convenient compass, Iis
references to authorities while exceedingly numerous, are unu-
sually correct, and with a view of attaining the greatest possi-
ble accuracy in the last mentioned particular, he states that
in the preparation of the edition now offered to the profession,
he l;{as re-consulted every authority previously cited in the
work,

Each chapter of the work is an interesting and concise essay
upon the subject of which it treats. The peculiarity and attri-
butes of each covenaat, together with its form. definition, scope,
and measure of damages are soverally considered. Ia the first
place, the author in general refers to the law of Engiand on
the subject in hand. "Ho then excmines in what respect it is
varied, if at all, in the several States of the Union. In the
next place, where there is a conflict, he endeavours to deduce
the correet rule, and to support his position as much by com-
mon sense, as authority. All this is done in a 7ery able
manner,

We would suggest in a future edition of the work, that some
attention should be paid to Upper Canadian decisions. They
might be incorporated in the work, with as much benefit to
the work, as the decisions of Maine, New Hampshiro, Massa-
chusetts, or any other State of the Union. Besides, such a
plan if adopted, would make the publication of ircreased
value to the profession in this Colony, and so call for increased
support. While reading thes remarks of the author oun leading
cases in the different States of the Union, leading cases in our
own country, suggested themselves to our mind, and we were
forced to think that the absence of all mention of them, in
places where they would be mentioned, of much utility, is a
defect in the work, at least so far as this Colony is concerned.
We make the suggestion in the most kindly spirit; it would
not be at all difficult to adopt it. Mr. Rawle, who we believe
is & lawyer of Pennsylvania, could as easily master the deci-
sions of the Courts of Upper Canads, as of Maine, or any other
State or country in which he is not accustomed to practise.
In fact, on many pnints, the decisions of our Courts are more
in unison with the decisions of the Courts of his State, than
those of South Carolina, and other States that we might if
necessary name. The foundation common to all, is the com-
mon law of England. With this starting point it is only
necessary to note the points of divergence, and to comment
upon them in whatever manner his judgment may dictate.
We are convinced that the reasoning of our Courts upon some
points about which the author appears to be in doubt, would
carry conviction to his mind, avd if embodied in his work,
would greatly enhance its value,
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Tho edition before us is from the well-known establishment| civilization. ‘The price of each Review i3 only three dollars a

of Little, Brown and Company of Buston. It isonly necessary
to name that firm to make known the fact that the present
edition is a3 regards mechanical execution, unsurpassed by
any law book published in England or Ameriea. By a slight
reduction in the size of the type, and by throwing parts of the
former text into notes, the writer has been enabled to present
wmuch new matter to his readers, without increasing the sizo
of the volume. The present edition is very creditable, not
only to author and publishers, butto tho United States of
America, where it was published.

Toe Westuixster Review, No 145, Jury 1800 ; New York:

Leonard, Scott and Co.

The New York publishers of these sterling periodieals, issue
the reprints with unerring exactitude and exemplary expedi-
tion. It is really wonderful to thiuk, that the number before
us was issued in New York about the same time that the
original was issued in Lundun. Messrs. Leonard, Scott and
Co, having made an arrangement with the London publishers
a3 honorable to themselves, as satisfactory to the latter, are
enabled to print the Reviess, sheet by sheet, as they issue from
the London Press. This coupled with the fact that their
facilities fur republication are in other respects equally satis-
fuctory, gives us the secret of thoir great success. The pre-
sent numberis the cominencement of 2 new volume, and offers
a good opportunity to intending subscribers. The contents
of 1t are as follows: Strikes; their tendencies and remedies ;
The Mill on the Flos : Rawlinson’s Bampton lectures for 1859
The Post Office monopoly: Ary Scheffer: The Irish Educa-
tion question : Germany ; its strength and weakness: Thoughts
in aid of Faith: Grievances of lungarian Catholies: The
French Press: Contemporary Literature. All disposed to ques-
tions of Pulitics, Social and Political economy, Theology, the
Fine Arts and Education, will fiad here laid out an ample
repast.

Brackwoon’s Macazing, Aveyst 1860: Leonard, Scott and

Co., New York.

Blackwood is always gladly received by us. Its unobtru-
sive appearatice entiticsit to a cordial reception, and a cordial
reception is always followed by much entertainment. It lays
no pretensionto the solid character of the Reviesws, but courts
patronage rather because it is light and entertaining as com-
pared with them. A person tired of the arts and sciences, or
with difficult questions of political economy, is sure to be re-
licved by an indulgence in the reading of Blackwood. The
followinz are some of the most entertrining articles in the
number before us. Lord Macaulay and Dundee : the Pursuit
of Tantia Toppee : the Great Earthquake at Lisbon: Norman
Sinclair, an autobiography: Wyclific and the Huguenots:
Domiue Quoradis.

Tue Loxpox Qearterty, No. 215, July 1860: Leonard, Scott
and Co., New York.
Contents :—The Missing Link and the London Poor : Joseph
Scaliger: Workman’s Eurnings and Savings: the Cape and

South Africa: Ary Scheffer : Stonchenge : Darwin’s Origin of |

l

Species: the Conservative re-action. In this number, Poli-
tical Economy and Natural Philesophy hold a conspicuous
place. The reader of the four great English Reviews, has the:
advantage of cousidering questions of Political Econo.r.
viewed from very different stand points. The articles wh.ch
appear in these periodicals, are not the newspaper squibs of
day, read only to be furgotten, but the results of deep research,
great reflection, and great talent.  No scholar, and certainly
no man of any public position, can afford to be rwithout the
English Reviews. They discuss not only questions of the
hour, but questions of lasting importance to the progress of

year, or the four Reviews and Blackwood may be had for the
marvellously low price of $10 a year. The Number of tho
London Quarterly now befure us hike that of the Westminster,
is the commencement of a new volume,

a0~

Tue Epixnrreu Review, No. Jury 1860: Leonard, Scot
and Co., New York.

The articles in this number are not only very numerous but
of great interest. Their titles are as follows: Chevalier on
the probable fall in the value of gold : Diaries and Correspon-
dence of George Rose : D'Ilaussonville’s Union of France and
Lorraine: Sir R. Murchison’s latest Geological searches : ‘The
Patrimony of St. Peter: Dr. Vaughan’s Revolutivns in Eng-
lish History: Mrs. Grote’s memoir of Ary Scheffer: Prince
Dalgoroukow on Russia and Serf emancipativn: Correspon-
dence of Iumboldt and Varnhagen Von Knse: M. Thier's
Scventeenth Volume: Cardinal Mais Edition of the Vatican
codex : Sceret Voting and Parliamentary Reform. Suljects of
the most vital moment in the political, and of the greatest
possible interest in the literary world, are here discnssed with
moderation and ability such as not to be found in any other
publications of the aze. The number befvre us, we notice
commences a new volume.

Tue Norra Britisn Review, No. 03, Aveusr 1860: Leonard,

Scott and Cv., New York.

Though we notice this the last, it is not the least of the
Reviews. It is the youngest of the four, and by many consi-
dered the most erratic, if not the most talented. ‘T'he papers
which it usually contains, are noted for their vigor as well as
holdness. What is meant is said, and what is said is intended.
The following are the contents of the number before us: Pre-
sent discoveries in astronomy: Dr. Browa’s Life and Works:
Scottish Nationality: Colonial Constitutions and Defences :
Recent Poetry: M. Thier’s history of the Consulato and Em-
pire: Imaginative Literature: La Verité sur Ia Russie: Re-
cent Rationalism in the Church of England: Present theories
in Meteorology. The number just received commences 4 new
volumo.

Tae Eerecric MacaziNe or Fureicy Literatere; New York:

W. I, Bidwell, Editor and Proprictor.

The number for September is received. It fully sustains
the reputation of the Eclectic, and is the third volume for tho
present year, or fiftieth of the series. Itopens with a portrait
of Thackerey, true to life. We have seen the original, and
can testify to the truthfulness of the Portrait.  Next, we have
portraits of Craumer, Ridley aod Latimner. The lctter-press
1s varied and instructive, as usual.

ww——

APPOINTMENTS TO OFFICE, &cC.

NOTARIES ruBLIC.
FTREDERICK FRASER CARRUTIIERS, of Toronto, Frquira, Barricterat-Law:
10 Yo 3 Notary Pullic in Upper Canada.—(Gazetted August 11, 1560.)
GoORGE H DARTNELLL, of Whithy, Esquire, Attorney-at-Law, to be a Notary
Pablic in Upper Canada.—(Gazetted August 11,1860)
CORONERS.

WILLTAM HODGE. Feq. to be a Coroser in tho Provisionsl District of Alzoma.
~—(Gazeited August 11, 1560.)

TO CORRESPONDENTS.

E. 8. Wnirprz—=Under * Division Courts,” p. 205,
A. T. K.=A Lyw Stepexz—Uader < Geperal Correspondence,™ p. 214.
J. Howeatz.—Reocived, Lut too lsto for insertion $n this oumbder.



