Vor xx.

Canada Law 3 numali

MAY 1, 1884.

No. 9.

X

DIARY FOR MAY.

L
2 ;Eﬂ"mpﬂnce Arthur born, 1

8s0.
4 Syp )+ A. Boyd appointed 8hancellor. 1881,
[ T‘:,:‘s"" rd .Sumiz u]}t)cr Easter. Napoleon died, 1821.

+++Olttings of Supreme Court of Canada—First Inter-
. Thyy Mediate Examinations.
1, Sug ~-Second Intermediate Examinations.
3. (:o“}‘t'"ﬂh Sunday aftcr Easter.

Ppeal Sittings begin County Court Sittings (York)

Y. Weq_ ,S0licitors’ Examination.

+Barristers’ Examination.

TORONTO, MAY 1, 1884.

\

HE new regulations of March 2gth,

133 .
t&r"I}t Making certain amendments in the

1 : .
» Will be found in another column.

beB: Way of experiment, to see if it will
be Sufficient interest to our readers,
el by them appreciated, we publish
a eetter of a correspondent in England,
Wi the heading * Our English Letter.”

me?her it is to become a permanency
3Ins to be seen.

Or?l;E Statutes of New Zealand for three
paCe(‘;r. years past have been recently
the, . » the. library at Osgoode Hall;
for are handsome volumes, remarkable
Pape, € excellence of the typography,
thes. 2Pd binding, and certainly in all
of eit;;‘“'sPeCts cast in the shade the statutes

_ €' the Dominion or this Province.

er;r;E annual dinner of the Osgoode Lit-
heyq ai‘nd Legal Society will, this year, be
o Mg the Walker House on the evening
‘t-‘e&der:’t I4th.  We would remind our
&ﬂ‘Ords hat this is the only occasion which
Sion ' all the members of the profes-
Iy o . °PPortunity of meeting one another
tion’ it al manner ; and, in this connec-

Would not be amiss if members of

both the senior and junior Bars would be
present with the students. Tickets, we
understand, may be procured up to the
16th instant from Messrs. W. J. Wallace,
W. E. Raney, W. B. Lawson, and Alex.
Monro Grier, members of the dinner com-
mittee.

THERE is a tradition amongst Custom
House officers that an article of wearing
apparel which has been worn is not sub-
subject to duty, but that one which has
not been worn, though bona fide the prop-
erty of the traveller, and intended for his
own personal use, is dutiable. Mr. Astor,
of New York, who deserves to be reckoned
amongst the benefactors of his race,
thought otherwise, and having “plenty of
money and nothing to do,” has been
amusing himself by laying rude and sac-
rilegious hands on this time-honoured
theory, as we learn from the New York
World :—

When Mr. Astor returned home his baggage
was seized for duties because it contained wearing
apparel which had not been worn, Mr. Astor very
commendably resisted the demand for payment of
the alleged dues, and determined to test a construc-
tion of the law, which common sense told him was
absurd, and which was a great annoyance and
oppression to many persons who were not in a
position to resist the exaction.

The United States Supreme Court has just ren-
dered an interesting decision in this case. It is
held that no duties can be levied on wearing
apparel wholly manufactured, intended for the
immediate use of a passenger or of his family
accompanying him, or suitable for the season of
the year approaching at the time of arrival, even
though it has never been actually worn, provided
that such wearing apparel does not exceed in quan-
tity, quality and value what the passenger is in the
habit of providing and keeping on hand for use.

This decision will put a stop .to an inquisition
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by custom house inspectors which has proved ex-
ceedingly offensive to European travellers, and

- which it is not supposable that the law ever con-
templated.

AN old friend, from whom we are always
delighted to hear, writes us, from Ottawa,
as to the work of the Session. There has
not been much that is of interest to law-
yers; what there is, we may refer to here-
after. At present, we are concerned to
give our readers a sugar plum to relieve
the dry solidity of their fortnightly food.
After speaking of a bill of the Postmaster-
General’s vsLhich died unborn,

"*And closed its little being without light,”

our old friend discourses on the bills that
did see the light, but then came to an
untimely end, and thus invokes the muse
in memoriam ceedis innocentium :
** Poor innocents, loved offspring of the heads
Of legislative sires, who fondly dreamed
They'd blossom into Acts of mighty power
To work great marvels for our country's good,
To make her statesmen incorruptible,
Her laws so clear that doubtful points no more
Should trouble puzzled judges, and her chest
So full that deficits should be unknown.
Fond hopes destroyed by fell Herodian sword,
The glory and the praise they might have won,

The well-planned good they might, perhaps,
have done,

And all their promised blessings to the nation

Cut off by fate's sharp shears and—prorogation |

They died'by Parliament’s remorseless rule

And joined the martyr band of St. Ursule.”
No tear, however, rises unbidden to our
eye as we think of these slaughtered in-
nocents—quite the reverse—all tears are
gone, the last drop shed in bemoaning
the rabbit-like productiveness of the
Attorney-General of Ontario and the
other fruitful mothers who have a yearly
deliverance in the council chamber of our
Legislative Assembly. When we think of
these busy and expensive beings we are
tempted to use the father’s touching prayer
as the olive branches came with annual
regularity : ““Oh, that Providence would
only send them once in fwo years.”

WE shall not now consider whether th:
charges that have recently been made, O
against a solicitor for rendering fraudule?
and excessive bills of costs, and the Othe_
against a Queen’s Counsel of unprofe®
sional conduct, are or are not well fouf_1de
We assume both persons to be mnoe
cent until proved guilty. The chat8
against the former is said by him
have been made for a contemptible P°lme
cal purpose, whilst the friends of ths
latter say that the charge against him Waf
trumped up by way of retaliation. ™
there is any truth in any of these Sta.te
ments it is very discreditable to the Par_“e
concerned, and we trust the Law SO,Cleto
will make a full investigation, and W{n’ '
far as it has the power, see that justice’
done in the premises.

But there is one feature of the c?se
which is very important to the well-be®
and credit of the Bar, and being gene™
in its character may properly be fef?rre
to now. It isquite inexcusable and hig
improper for one barrister to make charge‘
against another by an appeal to the puto
lic through the lay press, rather tha?
the Society of which they are both me?®
bers, in the manner in such casés M2
and provided. We need not enlarge up‘;
this; it has been alluded to before
these columns, and must now receive pe
attention no matter what may be ts.
result of the present charges. Even ae
suming for the present that the utterance
in Parliament were not justified, geﬂﬂeﬁt’lag
of the profession should remember frhe
two wrongs do not make a right. s
gross injustice of thus publishing hea™ %
charges in the lay press is app2’; b
to any one who sees the way in Whluit
the country papers twist things fo,s
political purposes or personal disl ]
In one now before us one of the a}ccu ¢
persons, who we presume is waiting 28"
proper time to make his denial or expl?
tion, as he has as yet said nothing O®
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:ubje‘:t, is held up to public scorn and con- | 8o is quite as clear as has hitherto been

« ™Mpt as one who for his misconduct will
bfrl:t:ably have his gown stripped off his
SUC * We are sure Mr. Macdonell never
ifli’osed that such use would be made of
Tes has.ty letter, but he must be hel‘d
a ctli"’nsfble for the natural result of .hxs
tionon’ In case the result of the investiga-
mag should prove that the charge he hag
€ against Mr. Blake does not result in

€ event alluded to.

T
HE YURISDICTION OF THE
MASTERS IN CHAMBERS.

A very important question was recently

;’?:lecfl before the Chancellor upon an ap-
the Tom the order of a Local Master in
e.Ca‘se of Freel v. Macdonald, affecting
Jurisdiction of the Master in Chambers,
33 the case went off on another ground,
Dointe?sion was given regarding it. The
be 1 &ken? however, must sooner or later
o 'Scussed and receive judicial consider-
1 and the sooner the better.
€ case of Freel v. Macdonald was one
“Cting more immediately the jurisdiction

of :
tiorfd Ocal Masters, in respect to applica-
s

Quegt; . .
Stion raised, to which we refer, was

o :nt ef they have in any case jurisdiction
Teq Crtain applications for speedy judg-
hae 1 ‘R actions when the writ of summons
S. e specially indorsed, under Rule
the 'C8°~ Under Rule S. C. 422 the judges of
empoou“ty Courts and Local Master-s are
tion vered to exercise the same jurisdic-
Cag. S the Master in Chambers in certain
S and subject to certain restrictions.
Actrﬂ:mce the passing of the Judicature
to e#e e.MaSter in Chambers has assumed
Wi, . 18 jurisdiction under Rule S. C. 80
Cert ut Question. - There are, however,
limitations upon his jurisdiction,
Certainly is not free from doubt

it
T his right to act under Rule S. C.

Whegy,,

efore them in Chambers, and the |

supposed.

The Judicature Act and Rules have
been construed on the principle that
wherever any power or duty is conferred
on “a judge,” or “the Court or a judge,”
by the Act or Rules, the words imply that
a judge in Chambers may exercise the
jurisdiction, and that whatever a judge in
Chambers may do, may also be done by
the Master in Chambers, unless the con-
trary is expressed.

Under this canon of construction no
doubt many matters have been transacted
by the Master in Chambers to the relief
of the judges, and to the satisfaction of
suitors and the profession. At the same
time there is a doubt, and a grave doubt,
how far it is a correct mode of interpreting
the Act and Rules.

If we turn to Rule S. C. 420 we find the
jurisdiction of the Master in Chambers is
defined. He is to have the power, au-
thority and jurisdiction heretofore in like
cases possessed in the Superior Courts
respectively by the Clerk of the Crown
and Pleas of the Court of Queen’s Bench,
and by the Referee in- Chambers of the
Court of Chancery, and the latter part of
Rule 420 expressly excludes from his juris-
diction the matters excepted from the
jurisdiction of the Clerk of the Crown and
Pleas of the Queen’s Bench, and the
Referee in Chambers by the Reg. Gen. of
Trinity Term 1870, and Chancery Order
560.

It seems, therefore, to be clear that the
jurisdiction of the Master in Chambers, is
the same as that formerly possessed by
the Clerk of the Crown and Pleas of the
Court of Queen’s Bench, and the Referee
in Chambers of the Court of Chancery,
and no wider and no greater, but on the
contrary subject to the like restrictions,

In construing Chancery Order 560 (and
it will be seen that Reg. Gen. Trinity
Term 1870 is in similar terms) it was held
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that the jurisdiction of the Referee was
restricted to the jurisdiction exercised by
a Judge in Chambers at the time that
order was passed, and that where subse-
quent to the passing of that order any
statute or order was passed giving addi-
tional powers to a Judge in Chambers, the
additional powers so conferred could not
be exercised by the Referee in Chambers
unless he was expressly named. Thus,
the power of setting aside fraudulent con-
veyances subsequently conferred by the
Administration of Justice Act 1873 on a
Judge in Chambers was held not to be
exercised by the Referee, Queen v. Smith,
7 P.R. 429; and see Re Nolan,6 P.R. 115;
Re Arnott, 8 P. R. 39; but see Collver v.
Swazie, 8 P. R. 421; 15C. L. J. 137. If
the principle laid down in those cases be
correct, then it seems to follow that any
additional power conferred upon a judge
in Chambers by the Judicature, Act and
Rules, cannot now be exercised by the
Master in Chambers.

The power conferred by Rule S. C. 8o
on “the Court or a judge” seems to us to be
a power not formerly within the jurisdic-
tion of a judge in Chambers, and therefore
clearly an additional power, and therefore,
upon the principle of construction adopted
in Queen v. Smith and the other cases we
have referred to, this is not a power con-
ferred upon the Master in Chambers. In
the same way, assuming that Rule S. C.
322 is intended to confer upon a Judge in
Chambers power to award judgment upon
admissions of fact contained in the plead-
ings, or in the examination of a party, etc.
(a construction of the Rule, by the way
entirely opposed to the practice of the
Court of Chancery under General Order
270, from which that Rule is adapted), it
is nevertheless an additional power, and
therefore on the same principle excluded
from the jurisdiction of the Master in
‘Chambers, and yet under both of these
Rules the Master in Chambers has. been

~

accustomed to act, and if he is right in 5
doing, then all the judges of the County
Courts, and all the Local Masters through”
out the country, have a similar right to
act. If they are assuming to exercise 2
jurisdiction they do not rightfully posses®’
very serious questions may arise, an e
sooner the doubts which have arisen 2%
definitely settled the better.

CHIEF YUSTICE SPRAGGE.

Hon. John Godfrey Spragge, Chletf
Justice of Ontario, died on the 20!
ultimo in the 78th year of his 8%
after a period of useful service to his
country which seldom fall to the lot of ﬂ?e
journalist to chronicle. The country ¥
lament his loss as one who has in a 1078
judicial career borne (as have all out
judges) an unstained reputation, as W¢
as one who has exhibited high ability 2 *
jurist, combined with an industry wort
of all praise. We may on a future 0¢¢%’
sion refer more at length to the life 2°
labours of this eminent judge, the last ¢
the old regime, we can now merely copy ¢
resolution passed at a meeting of the Bar
held after the announcement of his deat”
and that part of the address of Chi°
Justice Hagarty to the Grand Jury ©
York, in allusion to that event.

The resolution was in these words :—

‘The members of the Bar now assembleds o
behalf of themselves and their brethren thl’oughoua .
the Province, express their profound sorrow "'f t
death of Chief Justice Spragge. He was permitt
by a merciful Providence to continue the work ©
laborious life to a ripe old age, with his physt
and mental powers but little impaired, and he ™"
passed away full of years and honours. He was
great judge and a good man, and in his public 8’
private character was an example worthy of im! "
tion. He occupied the judicial bench for the 1°
period of thirty-three years successively, a8 dis
chancellor, chancellor and chief justice, and h?
charged his'high duties from first to last Wit
degree ‘of zeal, uprightness, learning and '“b“y.
which has rarely been surpassed in any cou®
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The :
hermdgfnents, delivered by him, and which are
Teq ted 1n the reports, will be an enduring monu-
the g : !hs name, though found side by side with
Cisions of other judges of the greatest emin-
ong i he lamented Chief Justice also possessed,
cha ith the higher qualities, those minor graces
e jué?’c.ter and manners which so well become
of the tl:nal office. While maintaining the dignity
anq e ench: he was gentle and courteous to all,
of the ver failed to secure the esteem and respef:'g,
Private :)a. T, and his brightness and geniality in
0 hie : ife endeared him to all who were admitted

1s Intimacy,"

he remarks of the Chief Justice of the

eﬁ:een,s Bench were to the following
Ct
payf:: COUrt.will adjourn early to-day in order to
ju dge last tribute of respect to the distinguished
Who has just passed from amongst us. To
n :t his judicial career of thirty-four years has
fely é‘e of unsullied purity is a tribute that may
of Opg © Paid to the memory of all departed judges

is 1.0T10. The Province has had the benefit of
3nn:,grh attainments, patient labours, courteous
&lmost 8 and sagacious judgment, for a period
Siy Johequal to that of his greatest predecessor,
ang g n ROblnson, a name dear to all Canadians,
loyeq Pecially to the bench and bar of his much

“ C.Ountry.
in ehle.f Justice Spragge has been taken from us
g%dmfdst_ of his labours, dying in his harness as
lament Judicial soldier. For myself I have to
1 the loss of a valued friend and fellow
Urer for

Same

Say tp

field for nearly nine and twenty years his
SPeaks with a mournful significance and
olce of warning."

THE BRIBERY CASE.

\

W
lgontiCa
Ceayg

do not propose to discuss this
Lcause celebre at least at present,
€ in the first place the alleged
arg:;s are now placed on their trial
' with  high crimes and misde-
b'ec;?“rs’ and in the second place
ap c:: of the difficulty of discussing
Ster, © where the strife of party politics
Untj; tas lza}I‘g’ely as it has in this case
dereq e blt.terness of the feeling engen-
Uy, 28 died out, We can with great

3ge, however, reproduce and re-

many long years, and to one toiling in '

cord the weighty words of Chief Justice
Hagarty in his charge to the Grand Jury
at Toronto at the opening of the present
Assize for the County of York. He thus
spoke :— :

¢ understand that you will be asked to investi-
gate a very serious and unusual charge against
certain persons of conspiring to alter and frustrate
the constitutional action of the Legislative Assem-
bly of Ontario by bribing members to vote in oppo-
sition to the existing administration in questions
arising in such Assembly. I am not aware of any
case precisely in point having occurred either in
England or in Canada. Although we would gladly
accept the guidance of precedent, our regret at its
absence is modified by the consideration that, per-
haps for the first time in our history, it is charged
that men were base enough to offer bribes to mem.
bers of the Legislature, or that such members were
considered base enough to be capable of accepting
them. Although from the absence of direct au-
thority the law on the subject is not as clear as we
could wish, I shall charge you for the purpose of
this enquiry that the law of England is sufficiently
comprehensive and elastic to include within its
grasp as a high misdemeanour the bribery of the
representatives of the people to vote contrary to
their duty or belief for the corrupt consideration of
a money payment or other corrupt consideration.
Parliament has in England on several occasions
taken on itself the investigation of charges as to
bribing its members. They have been expelled
from the House; they have been proceeded against
by bill or by impeachment. But no case like that
before us has as yet been referred to, especially
where the charge was of a general character, to
induce by bribery an abandonment of one political
party for the support of its opponents. Conspiracy
has been often defined as an agreement together of
two or more persons to do an unlawful act, or to do
a lawful act by unlawful means, and the offence is
complete as soon as the agreement is made. Itis
not necessary to prove that the parties charged
met together and expressly agreed to do certain
unlawful acts. Conspiracy is generally a matter of
inference deduced from certain criminal acts of the
parties accused, done in pursuance of an apparent
criminal purpose in common between them. Of
course the mere declaration or statement by one
defendant that another defendant is'engaged in an
unlawful conspiracy, or is acting with him in it, is
not in itself evidence against such other defendant,
though both must be connected therewith by some-
thing done or said or assented to by himself.
Where the charge is a conspiracy between four
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persons you may find a true bill against all, or
three or two, but not against one alone, unless
others be named or stated to be unknown, and then
for conspiring with such other or others. I need
hardly remind you that any bill found by you must
be agreed to by at least twelve of your number. I
have to entreat from you a grave and impassioned
consideration of the case to be laid before you. I
have intentionally abstained from a perusal of the
evidence on which these charges have been founded.
You will hear it from the witnesses produced before
you.

I'need hardly tell you that it is your duty, as it
is mine, to apgroach this investigation in a calm
judicial spirit, as remote as possible from the bitter
prejudice and excited party feeling in which the
public has been unfortunately compelled to hear
the charges discussed since the matter has become
known. It is my}painful and most distasteful duty

_ in asking your impartial consideration to lament

the spirit in which the whole matter has been dis-
cussed in the public prints. The truth or false-
hood of the accusation seems to occupy a small
place in a discussion consisting chiefly of an angry
storm of charges and counter-charges between the
respective champions of the accusers and the ac-
cused. Looking back on very long acquaintance
with the administration of justice in this country,
I have no recollection of any case brought before
the court in which the violence of party warfare
has shewn so shamefully to prejudice a vital ques-
tion affecting the character and honour of our
public men, as well as the guilt or innocence of the
persons charged with attempting by base and illegal
means to destroy such character and honour. I
feel confident that all honest minds, not hopelessly
demoralized by party spirit, must agree that no
surer means can be resorted to for the debauching
of public opinion and preventing the calm con-
sideration of changes like these than the turning of
a grave accusation like the present into a ferocious
party struggle in which the accuser and the accused
are alike assailed with virulent abuse and denun-
ciation. A healthy public opinion, ready at all
times to estimate the conduct of our public men
and fellow-subjects according to the known princi-
ples of honest and fair dealing, is the surest safe-
guard of public morality. An unwholesome par-
tisanship blaming and vilifying every act of an
opponent’s upholding and defending every delin-
quency of a supporter is the surest method to turn
public indignation away from really evil conduct
and of compounding right and wrong in a dis-
creditable wrangle between heated political parties.
I am sorry to feel it my duty thus to address you,
I do so in the hope of obtaining your aid in my

. ices
endeavour to prevent the angry and b‘tter'vo‘can
of the last few weeks' discussion from finding
echo in our courts or jury-rooms.

OUR ENGLISH LETTER.

A week of more than usual interest b2%
just come to a close. On one day, at 98°
and the same moment, four of the Courts
were crowded to suffocation. In one, t ¢
Court of Appeal, was giving judgme?
upon application for a new trial in th¢.
case of Bell v. Lawes, a case, the famé
of which must long ago have reach®
Canada; in another, Mr. Justice Hawkins
was presiding over a somewhat unsavoury
case of slander, known as Page v. H#""
rison; in another, Mr. Justice Grov
was, with the help of a special jury, going
into the merits of a patent for the man%
facture of ladies’ corsets; in the fourt
the celebrated Mrs E. Weldon was Wi’
ning the admiration of all who heard h€*’
by the clearness of her method of a_fgl,l'
ment. Taking these cases in detail, it **
to be observed that the definite characte:
of the final judgment in the Bell case, W’;l
such to commend itself to the univers
approbation of the public and the 1egae
profession. Every one agreed that th
great trial had lasted far too long and has
attracted far more attention than W2
warranted by the trumpery charactef 05_
the original dispute; beyond this, it Wae
also obvious that the judgment of t?_
Divisional Court had been far from satl®
factory. Lord Coleridge was clearly °
opinion that the verdict in the origlna. ,
trial had been wrongly pronouced. p
Justice Denman failed to take any cl‘?ae
view of the circumstances. Mr. ]ustxct
Manisty evidently thought that the ﬁ‘;
verdict was correct. . The result of t
extraordinary division of opinion was t .
an unprecedented judgment was delive’;
to the effect that the rule for a new tr}n’
was to be made absolute unless the P&
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ti
tﬁwould consent to reduce his damages l
on, ?{‘:0' _This was an absurb proposi-
there }: either tl?ere had been a libel or
thep aad not; if there had been none,
n’a S of course, there ought to have
thep ; n}fw trial; if there had been a libel,
and g, ad bgen of the most venomous *}
vacmatl_’rehgnsxble kind. Therefore the
Cougy Ing judgment of the Divisional
m unWE}S generdlly censured, and the
of A mISt_akable language of the Court
exe PPeal in discharging the rule was

s
iedlngly welcome. It is a matter of

¢
morel.l €very lawyer hopes to hear no

beﬁir{’ age v. Harrison the less said the
isgusiithe material of. the whole trial was
d ns n_g- But, passing on to Mrs Wel-

action against Dr. Forbes Winslow,

We ¢
Port OMe to a matter of great public im-

a e
Sernce. First it is only due to her to
ef&treve that she managed her case, an

‘skily _m?ly difficult one, with consummate
eat,tln Cross-examination she showed
the ac.t,_and more than once inveigled
Whicpe;lahSt in insanity into pitfalls from
“You € emerged in a ludicrous plight.
s o Now what a soul is, Dr. Winslow?”
Wag th:e of her queries: “pertainly”
askeq . rash answer, upon which he was
spe.echlo describe a soul and. was left
Toung ess. B'ut there was a serious back-
fdeg . to this ludicrous trial, which
Upon, tm M.rs Weldon’s being defeated
dire echnical grounds; it served to
terl’ibl € attention of the public to the
We q € state of our laws of lunacy. Mrs
ap Oon wasg suspected of being insane,
Catq e husband accordingly communi-
oth, W_lth Dr. Winslow who, amongst
Yich Pat‘mgs’ keeps a private asylum for
Year ‘ents to whom he charges £500 a
.. This is hardly the man whom an

. ate husband would ordinarily
sahity as a disinterested judge of the
the d0°f a possible patient ; nevertheless
Ctor immediately called upon Mrs

€ct
h 1on

Weldon, assuming a false name, and put
to her a number of ridiculous questions to
which it would have been impossible to
give a sensible answer. But one medical
certificate is not sufficient, and accord-
ingly the father-in-law of the proprietor of
the lunatic asylum also called and exam-
ined the unfortunate lady. This, in addi-
tion to a ten minutes interview with a
Middlesex magistrate completed the formal
preliminaries for her incarceration in a
lunatic asylum. It is difficult to conceive
any legal machinery which could afford
better opportunities for fraud; yet, the
law has been immensely improved of late
years chiefly through the agency of Mr.
Charles Reade, a sensational novelist, who
is not the first author of works of fiction
who has produced an amendment of the
law.

The most important of recent enact-
ments is the Bankruptcy Act, which has
now been in operation since the 1st of
January. It is quite the reverse of a
success. As far asit is possible to judge, the
estates of bankrupt debtors realize as little
as ever, and the expenses are at least as

great as they were under the Act of 1869.

The surplus money finds its way into the
money-bags of the Board of Trade. The
result is that solicitors are naturally
anxious to avoid practising in bankruptcy,
seeing that they can make little or no pro-
fit by any business they undertake, and
the new Act, instead of simplifying and
cheapening the process, bids fair to be-
come a nonentity. Already the number
of bankruptcies has decreased by more
than 1,000 compared with the correspond-
ing period of last year, but it cannot be
contended that insolvency is less frequent
than it used to be. The plain fact of the
matter is that no debtor will have recourse
to the Court for relief, and that no creditor
goes there if he can possibly help himself.
Meanwhile, the presiding judge, Cave, J.,
is confessedly a man admirably qualified



164

CANADA LAW JOURNAL.

[May 1, $88¢

Tue LLAW OF ARBITRATIONS.

for his position. He is clear-headed,
quick in dispatching business, and has a
wonderful knack of finding his way through
the voluminous papers which are char-
acteristic of bankruptcy proceedings.
Hitherto he has done little more than
hear County Court Appeals, in the course
of which he has made it clearly under-
stood that he has a keen eye for the fraud
which is the inseparable incident of many
of the cases which come before his notice.

At this moment the judges are sitting
in commiftee, to consider the desirability
of remodelling the present arrangement of
the circuits. This is a serious matter
involving many considerations.
point of view naturally adopted by the
judges and the bar, it is manifest that
. concentration is a thing much to bedesired.
Over and over again in the secluded rural
circuits does the pompous procession of
two judges with their retinue move from
town to town to find either a blank calen-
dar, or else nothing but two or three cases,
of which a police magistrate would dispose
in half an hour. On the other hand the
authorities in the threatened assize towns
are loud in apprehensive complaint ; nor
are they without logic to support their
claims. For the provincial suitors, the
circuits are a great advantage and saving
of expense, for the prisoners they are
infinitely serviceable. As matters stand
even now, it is with difficulty that a
prisoner, who is generally miserably poor,
can, even if he is innocent, procure the
attendance of witnesses. Yet now he is
tried in the very locality in which the
crime was committed, while, if the advo-
cates of concentration prevail, he may be
compelled to “stand on his deliverance ”
far away from his native county. The
way out of the difficulty seems to be pro-
vided by the proposal to establish District
Criminal Courts, to which London opinion
is unfavourable ; nevertheless, it is safe to
predict that they must come, and must

From the

come soon. The question is one in Whl(ﬁ};
regard for the liberty of the subject P¥ .
in one direction, and the pecuniary inte
ests of solicitors doing a large age,nc-};
business are on the opposite side, and it :5
earnestly to be hoped that the argumenr
of justice and humanity may prevail. N,Oe’
perhaps, is it entirely unworthy of noﬂ;l‘;
that the circuit system is one of vener2
antiquity.

London, March, 17th.

SELECTIONS,

THE LAW OF ARBITRATIONS

THE case of Fraser v. Ehrensperge” e
ported in the March number of the
Fournal Reports, besides setting at rest |3
the authority of the Court of Appe? ed
question which has for twelve years fesne’
on the authority of three judges to oate
calls attention to the present chaotic Stm
of the law of arbitrations. Much palif)’
have of late years been taken to slmpthe
and consolidate the procedure © pave
Courts, but although arbitrations of
increased in number and importaﬂc,en e
late years, nothing has been done 5}6 ot
1854 to improve the law on the subl®"
The law undoubtedly requires ImProhas
ment both in form and substance. It .
for its foundation certain rules of the ¢© {
mon law which to modern notions ’?‘rer
a barbarous kind, supplemented by ¢ dred
statutes, one of them nearly two hun?=
years old, and the other two confusing 5
an almost inextricable manner two th3,
which are totally distinct—namely and
reference of actions to arbitration sact
arbitrations without action. The Subjr
commends itself to Chambers of Commenly
and similar institutions, because not %'y
is it faulty in form, but deficient in % .y
stance. Belonging, as it does, to a bran #
of law peculiarly important to laymé of%
is not only unintelligible except to'la}“iz by
but it has several pitfalls not visib £0US
the light of nature.” The most daﬂgee in
of these was illustrated in the cfority
question. It is now clear on the aut
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of ¢

“ th}il: Court,th.at without the magic words
COurt Submission to be made a rule of
Party mln the agreement to refer, either
My " y retire from the agreement at
awarg Oment up to the making of the
- In other words, each party agrees
e dispute to arbitration, so long
d his opponent remain of the same
from b an arrangement which is very far

The €ing businesslike.
gy 1. Story of the law on the subject
Moy 1- Very briefly sketched. At com-
Agen; a\? an arbitrator was merely the
“’ithdro both parties, and either might
ake -V his authority to the agent to
ally man award until the award was actu-
Made ade. The remedy on the award, if
Upg ' Was at common law, by action, as
tiong a0 ordinary agreement; but as ac-
to arbwere_often by rule of Court referred
Ceg, Itration by consent, a fictitious pro-
they ST€W up by which it was assumed
the (:1ar~l action had been brought upon
referr:(llm in dispute, and the action was
fCoy to arbitration by consent by rule
Ing thrt}’e" saltum. This was called mak-
Tefe, tﬁ Submission or the agreement to
fegulate dispute a rule of Court. It was
allowecfd by g Wm. III. c. 15, which Act
& of Submissions -agreed to be made a
the Court to be so made on proof of
for sub‘.nlssion by affidavit, and provided
taineg Ing aside awards improperly ob-
Won 1. but it did not abrogate the com-
Xce ta'w right to revoke the submission,
Contem at such a revocation would be a
S 42 Spt of Court. The 3 & 4 Wm. IV.
iggio, 397 Provided that where the sub-
Conrt’.’ was agreed to be made a rule of
leave !t could not be revoked except by
.mo the Court or a judge, which was
top EOrtant step in advance, The Com-
W Procedure Act, 1854, s. 17, went
epy - Still, and provided that an agree-
Wage °F Submission in writing might be
Worg 2 rule of Court, unless there were
bab] ts €wing a contrary intention. Pro-
etion 1 draftsman thought that by this
“EcesS- he haq altogether got rid of the
‘?ferregy of inserting the words already
q‘d%t to, and that agreements which
of ¢ e €xclude the making a rule of Court
meges Submission would have all the pri-
Nleg ?f Submissions agreed to be made
‘lfs(, ot Court, including irrevocability.
At R, “; Was mistaken, because in the case
- €ier and Rouse, 40 Law J. Rep. C.

ahe r
S

L€ g
Ming n

P. 145, it was decided by the majority of
the Court of Common Pleas, consisting of
Mr. Justice Willes, Mr. Justice Montague
Smith, and Mr. Justice Brett, with the
dissent of Chief Justice Bovill, that the
right to revoke survived unless there was
an agreement that the submission should
be made a rule of Court. It was pointed
out that the Common Law Procedure Act,
1854, although it enabled a submission to
be made a rule of Court without an express
agreement for the purpose, contained no
provision like that in the Act of Wm. IV,
that the submission should not be revo-
cable if there was an agreement that it
should be made a rule of Court. Chief
Justice Bovill dissented, on the ground
that section 7 of the Common Law Pro-
cedure Act, 1854, put all arbitrations-on
the footing of actions referred by rule of
Court. This section provides that ¢ the
proceedings shall be conducted
in like manner as to the power of the arbi-
trator and the Court, etc., as upon a refer-
ence made by consent under a rule of
Court or judge's order.” By the Act of
William IV., references of actions by rule
of Court or judge’s order could not be .
revoked ; and, therefore, it appeared - to
Chief Justice Bovill that references by
agreement followed the same rule. It not
unnaturally seemed to the other judges
that the words ¢ conduct of the proceed-
ings " were hardly strong enough to carry
this meaning.

The case of Fraser v. Elrensperger hap-
pened to come before Lord Justice Brett,
who, as a Judge of the Common Pleas, had
decided the same point in the case of Re
Meier and Rouse. No distinction could be
drawn between the two cases. A contract
for the sale of a cargo of rice contained a
clause by which all disputes were to be
referred to the arbitration of two London
brokers or their umpire ; but nothing was
said about making the submission a rule
of Court. The cargo was not delivered,
and the purchasers called on the vendors
to appoint an arbitrator, This they de-
clined; whereupon the purchasers pro-
ceeded, under section 13 of the Common
Law Procedure Act, 1854, to appoint one
arbitrator, as they had a right todo. This
right, however, was held to be subject to
the common law right to revoke, and the
vendors having duly revoked, it was held
that the award of the arbitrator, made ex
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parte, could not be enforced although
made a rule of the Court under section 17.
Lord Justice Brett upheld his previous
decision, and was supported by Lord
Justice Bowen. This decision cannot but
be viewed with regret, and it may be
questioned whether there is not enough in
the Common Law Procedure Act, 18 54, to
shew a contrary intention. For example,
section 11 allows an action to be stayed
when there is an agreement to refer its
subject matter, whether the submission is
agreed to be made a rule of Court or not.
Thus an action might be stayed, and yet
an arbitration could not proceed, because
the reluctant party revoked. In such a
case the order staying the action would
probably be rescinded, but the section
evidently contemplates the stay of the
action in order to enable the arbitration to
proceed as if there was no reason why the
arbitration should not proceed. The point
is of sufficient importance to be taken to
the House of Lords, although probably
that tribunal would be reluctant to intet-
fere with a branch of law analogous to
practice which has existed for twelve
years. The proper course would be for
the Legislature to interfere, codifying the
whole law on the subject, and removing
this among other blots.—Law Fournal,

REPORTS.

ONTARIO.

—

(Reported for the CANADA Law JOURNAL.)

—

COUNTY COURT OF THE COUNTY OF
LINCOLN.

————

HaLLapAY v. Jounson,

Bastardy—A ffidavit of affiliation—R. s, O. cap.
131, sec. 3—Furisdiction of county magistrates
in cities.

A justice of the peace for a county can take an

affidavit of affiliation when the mother resides in a

city within such county.

[St. Catharines.
This was an action brought under R.S.O.

cap. 131 against the defendant, as the tather
of an illegitimate child, to recover the value of

. some one of her Majesty’s justices of the

food and other necessaries furnished bY the
plaintiff to the child. of
The mother of the child was the daughte®
the plaintiff. The question whether the
fendant was the father was left to the J"}ry w a
found against the defendant. A question ':he
raised at the trial as to the sufficiency of pet
affidavit which had been made by the {not the
of the child in supposed conformity “’“th in
3rd section of the statute, and upon this po
a motion was made that judgment should
entered for the defendant. the
The mother of the child'at the time of 9
seduction, which she says took place 1 o8
1881, resided in the city of St. Cathari®®}
where her father also resided (she was thes
service in a family in the same place)s {
continued to reside there until the mont of
August, 1881, when she went to Roche®
where the child was born in January, 1882 o1
February, 1882, she returned to St. Cathar!®
and continued to live there ever since- o
On the 12th April, 1882, she made the aff ty
vit before Josiah Holmes, a J.P. for the cf)un e
of Lincoln, the oath being administered }nw
city of St. Catharines, and the affidavit ,
deposited by her with the City Clerk o~
Catharines on the 13th April, 1882 alf, the
duplicate was deposited with the Clerk ¢
Peace for the County of Lincoln on the 18
May, 1882. )
The objection taken to the affidavi
that as the mother of the child resideds ?‘tf t
time she made the affidavit, in the city ob o8
Catharines, the affidavit should have the
sworn before a justice of the peace f0f p
city, and that Mr. Holmes, being only & Ju; the
of the peace named in the commission ©
county of Lincoln, and not being‘named 1 o '
commission for the city of St. Catharine$ ot
not a justice for the city, and conseqllently ol
competent to take the affidavit, and .#
events he could not take it in the city. caf
SENKLER, Co. J.—The 3rd section © hall
131 of R. S. O. is as follows :—No .actio? 8 099
be sustained under the two last sections ¥~ 4

g wist
the

it is shewn upon the trial thereof that h ;: ’

mother of the child was pregnant or with ot
months after the birth of her child she di of?
voluntarily make an affidavit in writing pegcﬁ

: dedr’
for the county or city in which she rest™
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¢ clar‘ng

ha"'8edi that the person who is afterwards

e childn such action is really the father of
vit Wit};'nor unl.ess she deposited such affi-
cler in the time aforesaid in the office of
of the of the peace of the county, or clerk
C°°llncll of the city as the case may be.
;ci :ltlz.lrines was incorporated a city by
. ca ct of the Province of Ontari®, 39
on the 15{ ﬁﬁ, the incorporation taking effect
ena t, ay, 1876. Before that time it had
Uameg i:'n- St. Catharines is one of the cities
ereby 4 R. S, 0. cap. 5, 8- 3, and which are
TeSpect;y TClare:d for judicial purposes to be
Countjeq ely united to, and form part of, the
®8pect; Within the limits of which they are
th Saidvel-y situate, but for municipal purposes
& juri cities, and all towns withdrawn from
therg sdiction of the county shall not (it is
Whie Y enacted) form part of the counties in
My, g ey are respectively situate.
Peac; folmes was appointed a Justice of the
eneralor the_county of Lincoln by the last
g, oMmmission issued for the county in
Inissf. Catharines was then a town. No
Itis Sa.slon has ever been issued for-the city.
for (o4 that a commission was once issued
in; ;;’Wn, containing a few names not in-
r. Holmes. It was not produced and

2 8p

. Ray,
. eDot been able to find it. It is, however,

et t:r of no importance as upon the erection
- fop the tOWn into a city the commission issued
iet, ca own ceased under the Ontario Act 36
o P- 48, s, 313, now R. S. O. cap. 71, §. 3-
of On‘;gulflent can be advanced on the ground
oﬁtel}lence, based on the cessation of
of e Y in the town justices, as the aldermen
Unge, ’:EW city all became justices for the city
gy, Se same Act, 36 Vict. cap. 48, sec. 306,
Var; - O. cap. 174, 5. 395
oy, U8 enactments limiting the power of
Were ie g“Stices to act in cities and towns
ey, Iem?d to by Mr. McClive in his argu-
I nee think I have examined them all, but
, B0t now allude to any earlier than the

Ont

arj

};he sto Act (of 1873) 36 Vict. cap. 48, s. 308.
o

v

.

oa-tutes on the subject prior to this with

ate anéhe dftcisions upon them are enumer-
0 Rmeng reviewed in the able and careful
: Pet,-,~°f Mr. Dalton in The Hamilton Elec-

25t ton, 10 C. L. J. N. S. 170, decided on
lag . 2rch, 1874, in which he shewed that the

Went; .
?tloned section was the only one then

in force which took away the power of the
county justices to act in a town or city within
the boundaries of their county.

This section is now R. S. O. cap. 72, 8.6, and
in Longworth v. Dawson et al., 30 C. P. 375 it was
held that this section and R. S. O. cap. 5, sec.
3 (already referred to in making certain cities
for judicial purposes created, to and part of
the counties in which they are respectively
situate) contain the provision of the statute
law on the subject, and that the meaning of
these enactments is that county justices are,
and shall be, justices over the whole area of
the county, including the city, but that they
shall not, when there is a police magistrate for
the city, do any of the acts specified in the
first named section, which are, that they shall
not admit to bail or discharge a prisoner, nor
adjudicate upon, nor otherwise act in any case
for any town or city except at the general
sessions.

The taking the affidavit in question is clearly
not one of the acts specified, and if Mr. Holmes
could take it at all he could clearly do it in the
city.

I may also call attention to the words ot
this section not making any distinction between
justices for the county and justices of the city;
it precludes the latter from acting just as much
as the former. If the effect of the prohibition
to act were as general as claimed it would
leave no one to do any magistrate’s act in a
city but the police magistrate. The object of
the section was to prevent interference with
the police magistrate in his official duties
mentioned in it by any other justice, and was
specially directed against such interference by
the aldermen of cities.

As Mr. Holmes took the affidavit within the
limits of the county it is not necessary to con-
sider whether the taking such an affidavit is
not one of the things which a justice of the
peace could do anywhere (even out of his
county), as being a mere magisterial act or an
act of voluntary jurisdiction. From the au-
thorities, and by Mr. Dalton in The Hamilton .
Election Petition, and those in Paley on Convic--
tions, 6th Ed., p. 17-19, it would seem to be so.

The question however remains whether the
statute does not require the affidavit to be
made before a justice for the city. '

As Mr. Holmes is a justice having the same
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authority to act in the city as a justice for the
city there is no valid reason why he should not’
take the affidavit, and it should be held suffi-
cient unless the statute clearly indicates it
must be sworn before a justice of the city only.

The original enactment on the subject of
maintenance of illegitimate children is 7 W. 4,
cap. 8. In it the affidavit is required to be
sworn before a justice of the peace for the
district, and filed in the office of the clerk of
the peace for the district. No mention is made
of a city. When the statutes were consoli-
dated in 1859 the word district was changed to
county or city when it first appears in the
clause, and the language of the clause became
the same as it now is in the Revised Statutes.

At that time the warrants of county justices
required to be endorsed before they could be
executed in a city, and justices of the county
had no jurisdiction over offences committed
in a city irrespective of the appointment of a
police magistrate which now creates the pro-
hibition. - The city -and the county, however,
were not entirely separated even for judicial
purposes; the aldermen of the city were
justices for the whole county, and the general
sessions of the county were held in the city
although county justices could not sit in the
city even to try offences committed in the
county.

It seems to me that even under this state of
the law it would be difficult to hold that there
was no authority for a county justice to take
such an affidavit in the city.

By Con. Stat. U.C. cap. 59, s. 361, every
city and town separated was made a county of
itself for municipal purposes, and for such
judicial purposes as were therein specially
provided for in the case of all cities but for no
other.

The matters thus specially provided for in
the case of all cities are those .I have just
mentioned, and have nothing to do with the
taking of such affidavits.

1 think that the object of the change was
merely to extend the power to take such affi-
davits to justices for the city, and not to inter-
fere with the right of county justices to take
them. '

However, even if under the law at that time,
county magistrates were absolutely deprived
of ‘all authority in the city. The law is no

e
longer so, and under the present law I can ¢

no valid reason for holding that a county
justice cannot take such an affidavit when t.?
mother of the child lives in the city. I%°
charge the appeal with costs.

RECENT ENGLISH PRACTICE CASES

LANGEN v. TaTE.

Imp. O. 37, r. 4—O0Ont. Rule, 285. p
Evidence—Commission—Witness resident abrodd

[C. A—L. R. 24 Ch. D- 5’:

The Court should not grant a commission, Wbt
must involve a considerable amount of expensé as
trouble, unless satisfied that the evidence,.t0 tah e
which the commission is desired, is material 08 t o
issues raised. It should be stated on behalf of th

applicant, at all events to the best of the infor®?".

tion and belief of the deponents, the pOi“ts 'o
which the witness sought to be examined can gﬂ’e
evidence; so as to enable the Court to ju.g
whether the evidence can be relevant and matef be'
and whether, therefore, justice requires that ¢
commission asked for should be granted. ’ y
Held, also, in this case, that since the PaF
applying for the commission to issue might suc¢
in the action and yet, nevertheless, the Court mig
at the hearing be satisfied that the evidence was?
material, even if relevant, he should give secuntY ;
to be settled by the Judge in Chambers, if ¢
parties differed, to pay to the opposing paf:ty
such costs of and occasioned by the commissio? ,
the Judge at the trial might think he ought t0 2
whatever the result of the action might be. i
Held, further, that it is not correct to say t?‘at'.
every case where the plaintiff is seeking to re¢
a written contract by the parol evidence ©
interested witness as to what thé real agree®™ i
was, it is essential that the witness should
Court to be examined and cross-examined. s
Berdan v. Greenwood, L. R, 20 Ch. D. 764
distinguished.

Hyman v. HELEN,
Imp. sec. 24, sub.-s. 3—Ont. scc. 16, sub.-s- 4
Counter-claim-—Vexatious action. . o
[L. R.24Ch. D"

tes”
Quere, per Bowen, L.J., whether a coust
claimant before decree since the Judicatur®

. . e
1s not an actor to some extent, and in such 2 sc te
that it might be vexatious in him both to prosé ¢

his counter-claim here, and to prosecute the
case by independent action elsewhere.

al
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In
RE KN1GHT, KNIGHT V. GARDINER.
Imp. 0, 38, . 4—Ont. Rule 304.
Affidavit—Cross-examination—Costs.
i [L. R. 24 Ch. D. 606.
This rule
. trial of ¢

® Prodyct
Ore thig

applies to all proceedings whether at
.he action or elsewhere, and not only to
ion of deponents for cross-examination
snce wﬁourf at the tria}l ?f the. actioxt.
win a-ns’w €re in an admmxstl:atlon action, one R.
agly; as l‘:r_to the usual a‘dvertlsements. brought in
Wminigye :lll‘-at-law of him whose estate was being
"in S“Pporte : and seyeral persons filed affidavits
Rave nOtiCeo his claim, v.vhen one of the plaintiffs
in Bose 1 ;0 cross-examine, and R. K., the party
ons fe alf the affidavits were filed, took out a
. or the appointment of a special examiner.
the &;tthaf R. K. was not entitled to call upon
ross?e l'eql.m'mg production of the deponents
st : o cXamination to pay their expenses in the

ng . s
or, tance, according to the former practice

e .
the Judicature Act.

IN Re Lee anp HeMINGWAY.
Imp. 0. 55, r. 1—Ont. Rule 428.
" Costs—Discretion—Special Act.

[L. R. 24.Ch, D. 659.

Wh
Comp:n the purchase-money of land, taken by a

the 1Y under compulsory powers conferred on
Act, Y 2 special Act passed before the Judicature
! een paid into Court by reason of the
of the person ‘entitled to the land, the
8ive, as,. under the general discretion as to costs
Com uo it by this Order, power to order the
°f the Y 10 pay the costs of a petition for payment
Sven th?:n:y out to a person absolutely entitled,
10 thy, eﬂict the special Act contains no provision

X
tT‘?llt)‘»;[:gte Mercey's Company, L. R. 10 Ch. D. 481

d‘lab* .8
Cog ility

- SMITH v. ARMITAGE.
;i .

al . .
:dm“.ltstration action—Wilful default—
Yactice prior to Fudicature Act.

[L. R. 24 Ch, D, 727,

. Thenp: .
;st’atibila:? tiffs ir}stituted an action for the admin-
ifclai m, the will of G. A,, and in their statement
Qprg, czde sundry charges of wilful default and
dehen thendu?t against the defendants.
- “elip o action came on for trial the plaintiffs
pﬁredt BO into these charges, not being pre-
© 80, but asked for a decree for ordinary

administration accounts and inquiries, and that
they might be at liberty in the course of taking these
accounts and inquiries to proceed with the case of
wilful default raised by the pleadings.

Held, that this could not be allowed. All the
the plaintiffs could have was the ordinary adminis-
tration decree, and the action should be dismissed
altogether with costs so far as it went for more
than theordinary decree. It would be most unjust
to keep such charges hanging over the defendants,

Semble, that the Court has a discretion in every
case to postpone enquiring into the conduct of
trustees, and to allow the enquiry to stand over in
such a manner as may appear reasonable, and it
is not absolutely necessary for the Court in every
case to decide all the issues at once which may be
brought before it at the hearing. It would be
competent to the Court if it saw good reason to try
the case in part and to adjourn it in part. But it
would require a very strong case to make it doso;
and the hearing is the proper time at which allega-
tions of fraud should be disposed of. Except in -
the strongest case, and for the strongest reasons,
the Court ought not to allow parties to come with
such allegations with no evidence to support them,
and then to ask the Court to refer questions such
as these for disposal by the chief clerk, or in any
other way.

Semble, also, that it is important in matters of
practice such as this not to go back to any old
practice of the Court which may have existed
before the Judicature Act, but to found decisions
on cases decided since the Act, because it is obvious
that when the pleadings have been materially
altered, the rules of the old practice may not be
applicable. '

BootH v. TRraIL,
Imp. O. 45, r. 2 (1875)—Ont. r. 370.
[L.R.12Q.B.D. 8

A sum already accrued due to a retired police
constable, in respect of his superannuation allow-
ance, under Imp. 11-12 Vict. c. 14, may be attached
in execution, -

Lorp CoLERIDGE, C.J.—I am of the opinion that
the judgment creditor is entitled to an order at-
taching so much of the pension as had already
accrued due at the date of the summons. . . So
much of the application as seeks to attach the
pension prospectively as it falls due from time to
time must be refused. It seems to be implied in
the judgments in Webb v. Stanton, L. R. 11 Q. B.
D. 518, that an order may be made attaching the
payment already due. A sum in the hands of the
garnishees, which they, in some way or other, can
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presently be compelled to pay to the judgment
debtor, seems to me to be a debt within the rule,
and, therefore, attachable. It appears to me to be
none the less a debt, because no particular mode
of enforcing the payment is given by the statute.
When there is a statutory obligation to pay money,
and no other remedy is expressly given, there
would be a remedy by action.

Harr v. Branp.

Witness out of jurisdiction—* Tyial "—Reference of
action and all matters in difference—Imp. Fud.
Act, 1873, 5. 57—Ont, Fud. Act, s. 48.

. EL.R. 12 Q. B. D. 39.

When an action and * all matters in difference "
between the parties have been referred, by consent,
to an arbitrator, no writ of subpeena will be granted
under Imp, 17-18, Vict. c. 34,s.1 (cf.C.S.C.c.
79, 8. 4; R. 8. O. at p. 781), for the hearing before
the arbitrator is not a ** trial within the meaning
of that enactment.

BRrETT, M.R.—The present reference includes
‘“all matters in difference”’ ; the position of the
parties is the same as if the writ had not been
issued, and as if they agreed to submit all their
disputes to the award of an arbitrator. The master
had, by consent, jurisdiction to make the order of
reference, and the question is whether
before the arbitrator is a ‘‘trial,’
to enter judgment in the action. I doubt whether
it can be said after the reference that the action is
* depending”’ in the High Court; but I do not
decide on this ground ; I decide on the ground that
a hearing of all matters in difference cannot be
said to be the * tria] "' of the cause.

the hearing
" he having power

and the M. S. Co., the remainder ©

NOTES OF CANADIAN CASES.

or THE
PUBLISHED IN ADVANCE BY ORDER
LAW SOCIETY.

SUPREME COURT.

G

WING

SEWELL v. BritTisi CorLumsia 1O 3
CompaNy, aND THE MooODYVILLE
MILL CoMPANY. .

2
Contract of towage— Liability under—Sea dt;"‘"‘:f”
—Foinder of defendants—Right of & Sf; il
company to let to hive a steam tug—L? o1 oh
limited—25-26 Vict. (Imp.) ch. 63—31 V,‘"gs of
58, sec. 12—Motion for judgment-—F’”d’tW.
Jury not against weight of evidence—Prat

£
X Leact O
The B. C. T. Co, entered into contr? y

. . s
‘towage with S. to tow their ship T#” d

lo#
from Royal Roads to Nanaimo, there t0 K 10

with coal, and when loaded to tow her b"‘cim ,
sea. After the ship was towed to Nai’? Co-
under arrangement between the B. C. f. the
t w0
engagement was undertaken between thte lt?tta
companies, and the M. S. Co.’s tug boals pro-
White, and the B. C. T. Co.’s tug, BM"“:"’O "
ceeded to tow the Thrasher out of Nanal® ore"
her way to sea, the Etta White being the w
most tug. Whilst thus'in tow the Shlpp ot
dragged on a reef, and became a comligbt
wreck. The night of the accident Was_ng 0
and clear, the tugs did not steer accofd(; call
the course prescribed by the chasts an - si
ing directions; and there was on the Other 5 of
of the course they were steering upw2 .y
ten miles of open sea free from all dang spot
navigation, and the ship was lost at aa_iliﬂg
which was plainly indicated by .the Se t
directions, although there was evidenc ot
the reef was unknown. The ship had 10 IZ’ ast:
and those board were strangers to the.cegtl)’
In an action for damages for negl’fg ef
towing 8. and other’s ship, and so caust
destruction. bsé
Held—1. That as the tugs had not 0 o0
those proper and reasonable precaut‘tee
adopting and keeping the courses to be o oV
which a prudent navigator would haof theit
served, and the accident was the result

rved
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liapq ?1‘10 do so, the owners of the tugs were
B¢, ) CSCHEREAU, J., holding that the
b 2 That 0. were alone liable).

e Ao tl;l“der the British Columbia Judica-
I;rese or ¢ action was maintainable in its
efendantsm by joining both companies as

3. Th ‘
tcho'f“ ::tzs there was nothing in the M. S.
St pureh, T or act of incorporation to prevent
:5 € use asing and owning a steam tug, and
hejp busin: such a vessel was incidentql to
L tug g hs” they had a perfect right to let
O useq ; ire for such purpgses as it was
4 Thatn the present case.
reKiStered as the tugs in question were not
;Ccident ;S. British ships at the time of the
Va'. o elr owners were not _entitled to
ey m;)ll:;xlity limited under 25 and 26
5. Th g . 63.
of 5, atic:he limited liability under section
thert - ch. 58 (D.) does not apply to cases
. iasn those of collision. ‘
% g, iOH(;aS? came before the Court below
i?}re . eor Judsment under the order which
th1 ®hticy] P_l‘aCtlce in such cases, and which
gie Order o‘f‘flth English Order 40, Rule- 10, of
ln"e j“dgm‘ent1875' This enables the Court to
Y ispute 1, finally c}etermining all questions
c“nd on tla though the jury may not have
ﬁourt o dl‘em all, but does not enable the
anding Ofa{SPOSe of a case contrary to the
thl)&rticula Jury. In case the Court consider
at Can T finding to be against evidence, all
%enerally e done is to award a new trial, either
Crre, vor partially under the powers con-
Or,g}elr 30‘ g::‘i Rule similar to the English
. . € 40.
:l}dgmentilrme Court of Canada giving the
ju;en wag iat th.e Court below ought to have
hoSent un this case in a position to give
Obln no § Pon the evidence at large, there
Stag) t ndings by the jury interposing any
ea 0 their so doing.
Dgy;, :llo%d with costs.
B, am-nd McIntyye for appellants.
in for respondents.

K/

MEecanTic ELEcTIiON CASE.
CoOTE, ALIAS FRECHETTE V. GOULET ET AL.

Status of petitioners, proof of —What sufficient—
Corrupt practice by agent wéth knowledge of
candidate-—-Disqualiﬁcation—-Short-hand notes.

At the trial of the petition, the returning
officer, who was also the Registrar of the
county of Megantic and secretary of the
municipality of Inverness, was called as a
witness, and, in his official capacity, produced
in Court, the original list ot electors for the
township of Inverness and proved that the
name of Lauchlin McCurdy, one of the peti-
tioners whom he personally knew, was on the
list. The original document was retained by
the witness, and, as neither of the parties
requested that the list should be filed, the
judge made no order to that effect. The
status of the other petitioners was proved in
the same way.

Held, that there was sufficient evidence that
the petitioners were persons who had a right
to vote at the election to which the petition re-
lated (37 Vict. ch. 10, sec. 7 D.). The shorthand
notes of the shorthand writer employed by the
Court to take down the evidence, were not
extended in the handwriting of the said short-
hand writer, but were signed by him.

Held, that the said notes of evidence could
not be objected to.

Before setting out on a canvassing tour,
the appellant, the sitting member, placed
in the hands of one B., who was not his
financial agent, $100, to be used for the pur-
pose of the election. While visiting a part
of the county with which the appellant was
not much acquainted, but with which B. was
well acquainted, they paid an electioneer-
ing visit to one K., a leading man in that
locality. During the visit, K. indicated to B.
his dissatisfaction with the candidate of his
party and stated that, although he would vote
for the Liberal party, he would not exert him-
self as much as in the former elections. Upon
this, B. asked his host, ‘Do you want any
money for your church ?” and, having received
a negative reply, added: * Do you want any
money for anything?” K.then answered, “If
you have any money to spare there is plenty of
things we want it for. We are building a town
hall, and we are scarce of money. B. then
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said, “will $25do?” K, answered, ‘ What-
everyou like, it is nothing to me.” The money
was left on the table. When bidding the
appellant B,, good-bye, K. said: “ Gentle-
men, remember- that this money has no
influence, as far as I am concerned, with
regard to the election.” The appellant did
not at the time, nor at any subsequent time,
repudiate the act of B, This amount of $25
was not included in any account rendered by
the appellant or his financial agent, and large
sums were admittedly corruptly expended in
the election by the agents of the appellant.

Held (affirming the judgment of the Court
below), that the giving of the $25 by B. to K.
Wds not an act of liberality or charity but a
gift out of the appellant’s money, with a view
to influence a voter favourably to the appel-
lant’s candidature, and that although the
money was not given in appellant’s presence,
yet it was given with his knowledge, and there-
fore appellant had been personally guilty ot a
corrupt practice.

Appeal dismissed with costs,
Crepean, Q.C., and Gormully, for appellant.
Irvine, Q.C., for respondent,

BerTHIER ELECTION Case,
GENEREUX ET AL. v, CUTHBERT.

Railway Pass—3y Vict. ch. 9, secs. 92, 66, g8,
and 100—Questions of fact in appeal,

In appeal four charges of bribery were relied
upon, three of which were dismissed in the
Court below, because there was not sufficent
evidence that the electors had been bribed by
an agent of the candidate.

The fourth char
marche case,

The facts were ag tollows :—

One L., the agent of C,
gave to certain electors e
steamboats, tickets or Passes over the North
Shore Railroad to enable them to go without
paying any fare from Montreal to Berthier, to
vote at the Berthier election, the voters having
accepted the tree passage without any promise
being exacted from, or given by them. The
tickets or passes showed on their face that
they had been paid for, but there was evi-
dence that L. had received them gratuitously
from one of the officers of the N. S. R’y Co.

g¢ was known as the La-

» the respondent,
mployed on certain

d
The learned judge, who tried the cases ;rouﬂ
as a fact that the tickets had not been p% ofor®
and were given unconditionally, and ther
held it was not a corrupt act. .
On appeal to the Supreme Court— dis
Held, (1) (Fournier and Henry, JJ» d
senting) that, taking unconditionally caik
gratuitously a voter to the poll by a'er is
Wway company or an individual Whateva
occupation may be—or giving a voter o
pass over a railway or by boat or Othf:i o8
veyance, if unaccompanied by any condi ction®
stipulations that shall affect the voter’s & ¢ P
in reference to the vote to be given is 10
hibited by 39 Vict. ch. g. cond®
(2) That if a ticket, although given U‘:ﬁ atér
tionally to a woter by an agent of the can w0 d
has been paid for, then such a practicé tu of
be unlawful under section 96, and by vir eof
section g8, a corrupt practice, and by Vi
section oo the election would be void- evers®
(3) That an Appellate Court will not * cast
the decision of the judge who ttied.them de
on a question of fact without its being oné
apparent that his decision was cleaf'ly ool
Appeal dismis
Mercier, Q.C., for appellant.
Lacoste, Q.C., for respondent.

CHANCERY DIVISION.

' 4
arch
Ferguson, J.] M

Re
ExcHANGE BANK v. SPRINGE ‘

ExcHANGE Bank v. BARNES: )
NegW
Onus—Principal and surety—Guarantee="""

gence—Connivance. o
It cannot be said that when the onus ;z rugjn‘
a party to any litigation it is sufficient o8
to say that he could furnish the n}fis doty
proof if he had certain papers. It1s o 70’ .
to have those papers, or to have _the £0d0%
duced, the means of causing their P the
tion being what the law deems ample. re 105?!
documents are his evidence, and tl?ey;un i
Or cannot be produced, the misfo od B¥
his, and he cannot be said to have Pr"vit #1°
case, because he says he could pfo"ec e
had certain papers—or rather says he
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fove it
. that
heicomq if he had the papers.
on ;1"“011 the plaintiffs sued the defend-
onest ond given by the latter to guarantee
i Cashje Yy of one M. in discharging his duties
M., T of the plaintiff's bank, charging that
tothe b;nlsaPPYOPriated large sums belonging
Certajn Illlk' The defence set up that, owing to
Part fa eged conduct and negligence on the
the p a.th.e directors of the plaintiffs. bank,
defendal;:tlﬂs could not recover against the
fged ¢ S as sureties in the bond. This
dealings gnd“Ct and negligence had regard to
T want ¥ the plaintiffs in stocks and neglect
Samin; ot diligence of the directors in not
to t; elng the books and knowing from time
a, prea}’d at all times how they were kept,
gy, Cisely what entries were being made,
hy, at business done, so that they would
®en able to detect, and would have
sllret?ny errors of M., and notified the
O of tllles’ who, as it was, said they did not
hag absg e alleged defalcations of M. until he
0 onded to the United States.
Mg s’ that to sustain this defence the sureties
g ¢y, 10W connivance between the plaintiffs
Cir Principal,
Ilegligere are many authorities, showing that
&vi en: Ce is not fraud, but that it may be
be 8aj ¢ of fraud. In the same way it may
byt m that negligence is not connivance,
the 2y be evidence of connivance, though
Prog 8ree of negligence that would be

de_tecte

Cult 0(: fraud or connivance may be diffi-
Is, ate. The chief reliance of the surety
g, . °U8ht to be, in the homesty of the

,a‘loth:r ose honesty he has guaranteed to
% e and, unless an act of connivance
“egligematlvely proved, a very strong case of
Not ;> RC€ must be made out. The surety is
Shoy) & position to say to the employer: You
of 2V so diligently watched the conduct
thyy ;n an'whOSe honesty I guaranteed to you,
Pligheq Z;n}?}ls wrong could have been accom-
im,
tiffy, Bcth“"‘, Q.C., and Patterson, for the plain-

8, y
defend;.ftl:ke’ Q.C., and Martin, Q.C., for the

e

SrLaTER V. OLIVER.

Fraudulent prefevence—Pressure.
R. S.0.c.118, 5. 2.

Appeal from the judgment of Prouproor, J.,
of December 14th, 1882.

This was a creditor’s action to set aside a
certain bill of sale of personal property as
fraudulent and void, as against the creditors
of the grantee.

The evidence shewed that the bill of sale
was reluctantly given by the debtor, and that
he only yielded after some delay, and to a con-
tinuous insistence on the part of his creditors,
and that the demand of the creditor was made
in good faith, with no intent but to obtain
the security, which she was advised she ought
to have ; and though the effect of it undoubt-
edly was to deprive the debtor of the means of
paying his other creditors; hisintent in giving
it was to escape his creditor’'s importunity ;
and, but for the latter’s unequivocal and
pressing demand, it would not have been given.

Held, affirming PROUDFOOT, J., the bill of
sale was not void under R. S. O.c. 118, 8. 2.

This section requires us to look at the intent
with which the conveyance, or gift in question,
was made, and if there be honest pressure on
the part of the creditor, that rebuts the pre-
sumption of an intent on the debtor’s part to
act in fraud of the law.

¥. H. Macdonald, for the plaintiff.

C. Moss, Q.C., for the detendant.

QUEEN’S BENCH DIVISION.

RE HERRING V. NAPANEE, ETC., Ry. Co.
Railway—Compulsory powers—A rbitration.

A notice of appointment of arbitrator and of
that of third arbitrator, in conformity with 42
Vict. ¢.9, D.may be made a rule of Court under
sec. 201, C. L. P. A.

A letter was addressed by the construction
committee on the closing of the evidence to
the owner of the land proposed to be taken,
consenting to what would diminish the injury
to his property, and was delivered to the rail-
way company’s arbitrator before the award
was made, and given by him to the umpire.

\
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The advantages suggested in the letter were | answered by the plaintiff, and the refe®, ]

recited in the award, which gave compensation
on the basis proposed in the first instance by
the company, but the letter was not communi-
cated to the owner of the land till award was
made, which was not signed by his arbitrator.
The award was held bad, notwithstanding the
arbitrator’s sworn testimony that they were
uninfluenced by the letter in question.

.

Rose, J.|
REeG v. RopwELL.

Selling liquor without license.

Proceedings must have been taken for a
first offence in order to legalize convictions
with increased penalties for a second and third
offence under the Liquor License Act, sec. 52.

The punishment for contravention of sec. 43
is either imprisonment with hard labour or
fine; and if the fine be not paid or recovered,
the punishment is imprisonment without hard
labour.

V. McKenzie, Q.C., for application. .

Delamere, contra.

Rose, J.]
REecina v. Youna.

A conviction under secs. 51 and 46, of the
Liquor License Act, held bad for not showing
for which offence penalty imposed, as also
the locality of the offence. ’

V. McKenzie, ).Ce, for application.

Delamere, contra.

PRACTICE.

_—

Proudfoot, J.]

CLARK v. LANGLEY.

[January.

Objections to title—Furisdiction of Master.

By an agreement for the sale of certain
land, the vendor was to give a good market-
able title of which the purchaser was to satisfy
himself at his own expense and was not to call
for any abstract title deeds or evidences of
title other than those in vendor’s possession.

Subsequently, on a reference in a suit by the
vendor for specific performance, the defendant
filed three objections to the title having refer-
ence to a small portion of the land, which were

was proceeding when the defendant 3PP e

-and obtained from the Master leave to #®

other objections.

On appeal, Prouproor, J. held tha
Master in Ordinary had no jurisdiction t0 ot
the defendant such leave, but on a subsed
application to the Court he gave the *°
required. 'gtiff'

Moss, Q.C.,and H. D. Gamble, for the Pwdan*'

Maclennan, Q.C., and Langton, for defef®,

the
t ot

2
Chan. Div.| | Feb

WANSLEY v. SMALLWOOD.

. on
Divisional Court—Appeal to—yudgment
Surther dirvections. .
. Oo ]
An appeal from the judgment of PROUPE. .
J.» pronounced in Court upon further os f0f
tions, was set down upon the list of ¢2%

¢
hearing before the Divisional Court, Ch2#° v
Division. suf’
25th February, 1884. Richards, QC °
ported the appeal. coutt

Walter Read, contra, objected that the
had no jurisdiction to entertain it. . of

Richards, Q.C., argued that ‘a hea.nngtioﬂ
further directions was in effect a contin" o8
of the trial, and a judgment pronouncé?® Jo8
the trial could be appealed to the Divi®
Court under S.C. Rule 510.

26th February, 1884, culé?

Bovp, C.—The Judicature Act 284 * s
make a plain and express distinction be foré
the various modes of trial, and the tri# tbi”g
a referee is dealt with as a different a0
from that before a Judge. (See sec: 4 8%
47, and rules 277, 316 and 317). In th,lss got
the action was by consent of the partlis N
tried in the usual way, but the whole ¥ osté
ferred to the Master, reserving F. D. a8 ¢ g8
After the Master's report was absoluté ™" e
came up in Court upon further direc'ﬂo.ns oot
PROUDFOOT, J., who pronounced the J¥ 10 to
now in appeal. This is not, in my OP’nr . thet
be regarded as the trial of an action bei%~ tef
Judge under R. 317, or the substitutee md
rule, sro. If such a construction erb’?‘
either party from the right of appeals ptioﬂ 8
such an extreme latitude of constl‘“c-g ¢ b°
was contended for by Mr. Richards “}‘: t0 6°
admitted, but there is always the 1g
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to
Actt,h:ngourt of Appeal under sec. 37 of the
ling , d t.hflt, I think (having regard to the
APpe) ate‘“slon upon the question), is the only
ermo ¢ forum open to the defendant. Re
Gr, . 46 U.C.R. 379; Trude v. Phaniz, 29
In 4265 %WCTiermm v. Fraser, g P. R. 247.
jurjsdg,ct?mnion the Divisional Court has no
101 to review the judgment of Proun®
in Mc’ t:c The plaint:ff should have moved as
O strg e:ﬁ‘m v. 'F raser, and in Trude v. Phanix,
Set oy, € action out of the list as improperly
e 02{ For that reason I am disposed to
Roup the case now, but without costs.
FOOT, and FercusoN, JJ. concurred.
Appeal struck out without costs.

astey ;
°f in Chambers.) [March 12.

Aia, FritH v. Rvan.
Vit on production—Cross-examination on.
oti

exami:lon by the plaintiff ex-parte for leave to

°dllctiotn ;lgg.fendant upon his affidavit on

eld
Rule 2'8;h8t Chy. G. O. 268 is superseded by

ule 8 * J <A,

xa, inai'g’ O. J. A. does not authorize the
pr'~'>c1ucti 'on of a party upon his affidavit on
anngy On filed, and such an examination
poratione ordered, though the officer of a cor-
I)r°duct- May be examined on his affidavit on

190, under Rule 226 O. J. A.
4y w. Motion refused.
' W’lliamS, for the motion.
Ga‘lt, J.J

[April 4.

B . Re Eprrs v. Brooke.
ohzbigion

~Division Court—Action on County
App]' _ Court judgment.
the B lcan?n. for a prohibition to the judge of
g to thDWlsim‘ Court of the County of Kent
I’rose ¢ plaintiff, to prohibit them from
"2 Qo tII.Jg this action, which is brought upon
pl&intiﬁ‘sy Court judgment for $211.87, the
Over g, o abandoning the excess of their claim
B4y 204 claiming $x00.
Yiog to’entat an inferior Court has no jurisdic-
J“dglhent ®Tain an action brought upon the
: & ; a superior Court.
D, Prohibition granted.
4%;,;1 "™Mour, for the application.
» Contra,

Boyd, C.| [April 9.

ATTORNEY GENERAL V. GOODERHAM AND
WoRTS.

Foreign commission —Names of witnesses— Profes-
sional or expert evidence.

An action to restrain an alleged nuisance
caused by the defendants’ cattle byres in the

city of Toronto.
An application by the defendants for the

issue of commissions to certain cities in the
U. S. A. to take evidence in their behalt con-
cerning the cattle byres in those cities.

It was admitted that the only point on which
witnesses in the States could be usefully exam-

"ined was as to whether proper means had been

taken by the defendants to minimize the
objectionable accompaniments or incidents of
their business. None of the persons sought to
be examined were named in the application,
nor was it sworn that such persons could not
be ready to attend personally at the trial.

Held, upon this state of facts that the order
for the commissioners must be refused.

As arule the Courts discountenance profes-
sional or guasi-expert evidence from being
brought before them in writing.

G. F. Blackstock, for the application.

Bethune, Q.C., contra.

Boyd, C.] [April 15.
McTAGGART v. TOOTHE ET AL:
Appearance enteved gratis—Lis pendens.

The plaintiff issued a writ of summons and
registered a certificate of lis pendens upon the
lands of the defendant Toothe. The defend-
ant, not having been promptly served with the
writ, and being anxious to get rid of the suits,
entered an appearance gratis.

The Master at London made an order in
Chambers upon the application of the plaintiff
striking out the appearance:

Held, upon appeal, that there is nothing in
the Judicature Act or Rules which interferes
with the well recognized practice that a de-
fendant has a right to appear voluntarily, and
to anticipate the service of actually issued
process. Especially should his privilege to
appear gratis be preserved in a case where
his property is directly and prejudicially
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affected by the commencement of the action
and the registration of its pendency.

Appeal allowed with costs in the cause in
any event,

Hoyles, for the appeal.

Rae, contra.

Osler, J.A.] [April 21.

O'DoNNELL v. O’DONNELL.

Shaort notice of trial—Rule 455 O. ¥. A.—Holi-
days excluded in computing time.

Clement moved to set aside notice of trial.
The defendant was on terms to take short
~ notice or trial, and the notice was accordingly
served on Wednesday for the following Monday.

Aylesworth, contra.

The Master in Chambers was of opinion that
the notice was irregular, as under Rule 455
O. J. A. which was held to apply to the case
of a short notice of trial, Sundays and other
holidays should be excluded; owing, however,
to an affidavit being filed, suggesting that the
defendant had agreed to take any notice and
to go down to trial in any case, the application
was enlarged to come before the& learned
judge who should take the St. Catharine’s
assizes, the application accordingly came be-
fore OsLER, J. A., who held the notice irregu-
lar, and set it aside without costs.

Galt, J.] [April 21,

MILLETTE v. LITLE.

Privilege of witnesses— Answers tending to’crim-
inate—Husband and wife.

This was an action of libel in which defend-
ants who were husband and wife were charged.

In an action of libel against a husband as
the writer of libellous articles, and as editor of
a newspaper in which they were printed, and
his wife as owner and publisher of the news-
paper, on examination, after issue joined in
the action, the husband refused to answer
questions as to the ownership of the newspaper
on the ground that his answers might tend to
expose his wife to a criminal prosecution for
publication of the libels, and the wife refused

to answer questions as to the authorship of the.
newspaper articles in question, and as to the

5
editing of the newspaper, on the like gfound
as to her husband. . thelf

Held, that defendants were justified in t
refusals.

FLOTSAM AND JETSAM.

e
A KENTUCKY gentleman, on his death-b{d' mado
a will, in which he bequeathed to his wife:
was enceinte, in case she should be deliver
daughter, one-half of his estate, the Oth“"".h
such daughter; but in case the expected heif wi ds
son, one-third was to go to the wife and two-t
to such son. Shortly after the testator's deat’,
wife gave birth to twins—a boy and a girk shal
question now puzzling the lawyers is: HoY b f
the estate be divided? The wife claims OP%”_,
the estate becaute she had a daughter’ ate
$
)

f 10

daughter’s guardian claims one-half the €® W
under the will, and the guardian of the s0% v n
he will not accept less than two-thirds ©
estate. The matter is now pending in the Hic IV
Circuit Court. While the Judge is trying t0 ssi,,n
this question, the lay members of the profe® o6y
are trying their *'prentice han'.” One att’?f at
in New York city thinks it a case of ** 1apse’ 1a¥
the “testator " died intestate, and that the K
must make his will. Another, writing from * r isr
fort, Ky., says: ** My solution of the que*‘m,n
to construe the will as devising to the mothe
twelfths of the estate, to the daughter ,t €
twelfths, and to the son four-twelfths ; that 1% jof
moiety to the mother and daughter in the pr opo* the
of one-half to each; and the other moiety &
mother and son in the proportion of Oﬂe’thlrd s
the mother and two-thirds to the son.”
Hoboken attorney comes to the same Co?cl p’
He says that (he ‘simply bequeathed hi§ eoma
twice. If he left a daughter, he gave h go%
widow and half to the daughter. If he 13&," 10
he gave one-third to the widow and two-thif e
the son. So each legacy abated fifty Pe¥ o
The widow took five-twelfths, the dauglftet: ath
fourth, and the son one-third.” From C“‘""I‘s g0t
and Toledo comes another solution, viz: ound’
the following a more equitable division all ¥0 tef?
One-fourth to the wife, one fourth to the daugtor'?
one-half to the son ? 'This carries out the tes® e
intention to make the wife and daughte® ",
equally, and son receive twice as much as tB® o8
He did not devise the estate twice, but °n}ylﬁll
upon contingencies—the ultimate events ** S
neither contingency alone, but partook of

usio?



