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SENATE
Standing Committee
Banking and Commerce

di(, ¢ ’ 1964,

Accreditation and Qualifications of
ACtuaries, Committee on « « « o o o o o
ACtuaries s s TR R S S e
Affleck, J.D, Asst. Deputy Minister of
Justice.Q............
Air Transport Association of Canada
DocumentS...............C-l26#2
AlbertaWheatPOO].oooooooooooo
Analysis of Loans approved by Farm
credit corporation ® o o o o o 0 @ 0 @
dras, A, Canadian Labour Congress « « e
drew, Dr, G.Ce Executive Director
Canadian Universities Foundation « o .
Annis’ C.A. Dept. of Finance e 0o o o o o
Anmual Vacations and Holidays with Pay
in Federal Works, @ ndertakings
and BUSiHGSSGS ® e ¢ 0 o o o 0 0 0 0 @
Association of Universities and Colleges
of Canada ® ¢ o s 000606060060 0 0 ¢ S- 36
Bank of British Columbia 20 € 8.0 0. 8.6 0% #1.2.3
ofwes‘hemCanada..o....-coS- 6#1923
k of Western Canada, Report of
committee ® © o 0 0 ¢ 0 0 0 0 e 0 e 0 o S‘ 6 #h
Banking in Canada. Brief History,
Clayton Ederkin, Inspector General
°fB&nks...,,..,.......s-6
Belanger, Raynald, Board of Trade of

St. Romuald d'Etchemin
Bennett ’ woA.Co

Be“uut,t ] WOA. c.
Witness

Benson’ EoJo
Revenue -

C-126

000000003‘28
Premier of B.C. Brief . S-20 #A
Premier of B.C.

S- 20 #1

Ministe; ;f National
C-110

Minister of National
C-136

Bills considered by Senate
Committee on Banking and Commerce

Bills

C- 35
C- 90
C- 91
C- 92
C~ 9y
C-100

Criminal Code

To Amend National Defence Act
Income Tax Act

Customs Tarirs

Estate Tax Act

Farm Credit Act

Page

Pe 14-17

p033'7

Pe 112-18

p.l?
pe91-4

Pe 10-11

po?‘Bl

p.l2-M
p.73‘86

p.10-23
po7‘26

poBI‘Lo
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Bills
C-102
C-110
C-121
C-123
C-126
C-136
S- 6
S- 13
S- 17
S- 20

S~ 22
S- 28

S- 32
S- 34
S- 35
S- 36
S- 4
S- 45
S- 46

National Housing Act

Student Loans

Credit to Farm Syndicates

Dept. of Insurance

Hours of Work

Pensions

An Act to Incorporate Bank of Western
Canada :

An Act to Incorporate Laurentide Bank
of Canada

An Act respecting the Territorial Sea

_and Fishing Zones of Canada

An Act to Incorporate Bank of British
Columbia

An Act to Amend the Companies Act

An Act respecting the Quebec Board of
Trade

An Act to Incorporate World Mortgage
Corporation

An Act to Incorporate Nova Scotia
Savings and Loan Company

An Act to Amend the Corporations and
Labour Unions Returns Act

An Act to Incorporate the Assoclation
of Universities and Collges of Canada
An Act to Incorporate the Royal College
of Dentists of Canada

An Act to Incorporate the Canadian
Institute of Actuaries

An Act to Incorporate Settlers Savings
and Mortgage Corporation

giake’ Cassels, & Gr8Yd°no Brief « ¢ o o S~ 22 #h
ard of Trade of Metropolitan Toronto

Brief

S e e . A e S e & &G . S- 22 #h

Board of Trade (Quebec) See
Quebec Board of Trade o o ¢ ¢ o o o o S- 28

Bolton » G.E.

nn Alr Transport AssocCe. e o o 0-126 #2
Ber, R.W. Attorney-General, B.C.

rief S R W D S R R S R S~ 20 #1

WitHQSS 5 8 s Y e e 8 &N e & S- 20 #1

: S S @ e S B e B A SN S- 20 #2,

Bourn B ek L g e e S e 8 S- 20 #3

Brit'e’ JoA. Dominion Marine Assoc. o« « 0-126 #1
1sh Colnmbia) Bank of ¢« ¢ ¢ ¢ ¢ o o o S- 20

British International Finance (Canade)

Limited. IList of Glass "A" Shareholders S- 6 #2

Bruce’ DoIoWo

A Canadian Manufacturers'
$S0C.

20N e 6. 80 8 & 09

S- 22 #h

'po99'10h

p0105'6

p087-118
p.23'37
p0129-1h3
p.20h'5

p081-103

po72
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Burke-Robertson, W.R. Parliamentary
Agent ® o 0 & o o o o o 0 o o o @

Letter asking consideration of Bil
be deferred until next meeting .
Campbell, Godfrey & Lewtras. Letter
Campney, Owen, & Murphy, Barristers.
Letter e © 8 ® o 0 0 o 0 0 ® 0 @
Canada ransion Pldn” & ¢.¢c ¢ % & ¢ &
Canadian Bar Association « « « o «
Canadian Institute of Actuaries, Bill
Incorporate e ® o ® o o o o o o o
Canadian Institute of Chartered
Accountants. BRIOl s o » 8 B%6 o
anadian Labour Congress * o o o o o
Canadian Labour Standards Code

Telegram from St. Lawrence Shipowners

ASSOCi&tion e © o o @ o o o o o @
anadian Manufacturers! Assoc. Brief
C&nadian National Hotels ¢« « o o o »
Canadian National Railway e o o o o
anadian Trucking Associations . « «
anadian Trucking Associations.
anadian Warehousing Association.
Cardin, Hon. Lucien. Assoc. Minister

National Defence

@ o & & o o o 0

Brief .
4

Brie

entral Mortgage and Housing Corporation

ambers, S.S. Canadian National
Railwayo BrIBL S ¢ o e % % % %
Clark, Hart D, Dept. of Finance . »
Committee on Accreditation and
Qualification of Actuaries . « .
Companies Act to amend Bill S- 22
I'i-ef L] L] [ ] L] L] . L L J . L L] L L
Letters e © o o o o o ® o o © 0 o
Section 37 not necessary « . « o
°r§°€ations and Labour Unions.Return
c LA L ] L] 4 a L] L -~ L] L ] L] L L L] .
Corry, pr. J.H, Principal, Queen's
University e © o o o 0 e 0 0 @
yne’ JoEo

Credit to Farm Syndicates « o« « « «
Criminal Code oy? ® o 0o o o o o o o
Criminal Code. (Habeas Corpus) . o
Tysier, A.C. Legal Secretary. Board
Trade of Metro. Toronto  « « « o
rtis, Dr. GeFe

Dean, Faculty of Law,

cuaUniversity of British Columbia « « &

hing, GOrdon. Assto

Deputy Minist
Of I-Amur L] L] L] L] L L] p‘l

S- 20
e o o - #3
#6
#7
#8
1 S-20
¢« o 0 #2
¢ o o #h
e o o #h
¢ o« o C-136
e o o S- 22 #2’3
to
e o @ S- hs
o o o S=22#,
e o o C=126 #2
. ° C—126 #2
L] L] S- 22 #h
o o o C=126 #1
o o o C-126 #1
e s o C-126 A1
. C-126 #1
« C-126 #2
e o o C- 90
o C-102
e o o C-126 #1
e o o C=136
* o @ S- hs
o o 0 #h
e o o #%4
e o o #h
]
e o o 5= 35
e o o 5= 36
«c e e S=- 61
#2
#3
e o o C=121
e o o C- 35
e o e C-35#1
of
o« o o S=22 #4
e 5= 36
er
e o o C=126 #1

p.129
p0173'h
p0191°5
Pe206-17

p0123
p.97-8

po95°6

p.lll-5

p.132-3
p0116-23
p075‘82
p.75-82
p.29-33
p029-32
p.121-3

po7-12
po75‘82
p.22
pe14-17
po99‘123

p.93-98
p086

p.7-10
Pe39-43
pPe51=55
p0113

p089-92
p.12-
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CuStoms Tariff ® * o @ o o o o o o o o
DeWolf, A.L. Dept. of National Revenue
DeWolf, A.L. Dept. of National Revenue
Dentists, Royal College of (Canada) See
Royal College of Dentists of Canada .
epto of SONUTATNION chunscosn'o o 5 & & o »
Dodds, I,M., International Brotherhood
of Temt ers . L] L I . L] L] L J kS . L J L]
Dominion Marine Association
Dominion Marine Association. Brief . .
Donaldson, J, Canadian Trucking Assocs.
Dorfman, Irwin C. Canadian Bar Assoc. .
Drury, C,M. Minister of Industry
Duffet, Walter E.
Eddie, A.Ro
Canada

Air Transport Assoc. of"

e @ & & o o & o 0 o O o e ° o

Elderkin, Clayton F. Inspector General of

S o ¢ ¢ ¢ ¢ ¢ 0 ® 0o 0 0 s 0 0 @

Estate Hax ACL o o o oo » 5 & ¢ v o M
Farm Credit Act v sve ¢ .o i e e o o o
arm Credit Corporation e o o o o o o
Farm Cregit Corporation. Analysis of

IO&ns Approved by e o o o o o o o o
Farm Machinery Syndicate Agreement . .
arm Syndicates, Credit t0 ¢ « o o o «
Farris, Hon. J.W. deB. Statement . . . .

ederal Works, Undertakings and Businesses,

® & o » o &

C- 92
C- 91
C- 94

S- L4
C-123

C-126 #2
C-126 #1
C-126 #1
Cc-126 #
S- 22 #2
Cc- 91

S- 35

C-126 #2

S- 6 #A
C- 94
C-100
C-121

S5-100
C-121
C-121
S- 20 #h

Vacations with Pay ® o o o o o o ® 0 o C-126

Flnance, Dept. of
inlaYson, G.De Counsel for Sponsors of
Wbrld Mortgage Corporation e o o o o
Fisheries Council of Canada. Brief on
Canada's National and Territorial
whters. e @ e o o @ © o o 0 o o @ o o
Fi§hing Zones of Canada o o o o o ¢ o o
Gllght and Flight Duty TIMe8 o ¢ 2 o » »
aTMeau, Msgr. Jacques. Associate
Director Canadian Universities
Foundation e ® o o o o o @ ® o @
Gord°n, Walter.. Minister of Finance
rdon, Walter. Minister of Finance
G hman, GOJ. ® ® & o o o o o o o o @
attlieb, A.E. Legal Division Dept. of
External Affairs

gourlﬂy, JeL. Dept. of National Revenue
Grain Elevator Operators e o 0o 0 0o 0 0 0
raydon’ A. (Barrister) Brief « ¢ o o
Gunderson, E.M., Provincial Director,
Vancouver, B.

c' e o @ ® o ° o o & o o

e o o o * 0 o ° 0 0 o o0 C-136

C-123 #1

S- 17 #1L

S- 17 #1,2

C-126 #2

S- 36
C- 91
C-123 #1
S= 45

S- 17 A1
C- 94

C-126 #2
S~ 22 #4

S- 20 #A1

p0125‘32
P.39-49
p.33-38
p025-36

pPe38-41
P«7=10

p.7-31

pol?
p022-2h

pe151-60

p.10-16

p.38
p«159-64
poll-17
pe.34-8
Pe54=61
pel4
Pe20-22

p.102
P.99-104

pe45-6
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Habeas Corpus o Bislatage o Sapipneis. o ©
Hand, A.M. Railway Association of Canada
Hayden’ S.A. Chairman e« ¢ o ¢ o o o o o
Hays, Harry. Minister of Agriculture « «
Heffelfinger, G. President of National
Grain Company o & bosdewe ~n® e Sa0L®
Hemens’ Hede CeMe AssocC. e o o o o o o
Hignett, F.W. Central Mortgage and
Housing Corporation « « ¢ o ¢ o o o o
Holidays with Pay in Federal Works .« «
Hopkins, E. Russell. Senate Law Clerk.
Memorandum S 9 & ® B &' S © S e "9
Opinion re Country Elevator Operators
Hours of Wbrk i e s e R S ¢ 808
Housing Act. See National Housing Act
HOutman’ Te Dominion Marine ASSOCe o o o
Humphrys, R. Committee on Accreditation
and Qualification of Actuaries « « « o
Humphrys, R. Superintendent of Insurance
L n "
Hurcomb, Capt. P.R. Dominion Marine
Association o Ste ® o oToibialhe o o 0
Hutchison, T.A.M. Canadian Institute
of Chartered Accountants « « « o o o o
Income Tax Act PRt EE R T B Rt B k. A
Insurance Dept. See Dept. of Insurance
surance, Superintendent of
" "

International Brotherhood of Teamsters.
Bﬂ ef * L ] L ] L] L L] L] L] - L J - . o . - L ]
W1tnesses R T O N T T e e e o e * =

Investment in land, machinery and
liveStOCk A 16 LG o 4t ATOIRLALS O

Ir"in’ F.R. Dapto of Finance « ¢ o o ¢ o

Jackson, E.S. Chairman. Committee on
Accreditation and Qualification of
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Second Session—Twenty-sixth Parliament
1964

THE SENATE OF CANADA

PROCEEDINGS
OF THE
STANDING COMMITTEE

BANKING AND COMMERCE

= To whom was referred the Bill C-35, intituled:
An Act to amend the Criminal Code (Habeas Corpus)”.

The Honourable SALTER A. HAYDEN, Chairman

WEDNESDAY, OCTOBER 14, 1964

No. 1

WITNESSES:

Mr. John R. Matheson, M.P.; Mr. T. D. MacDonald, Assistant Deputy
Minister of Justice

ROGER DUHAMEL, F.R.S.C.
QUEEN’S PRINTER AND CONTROLLER OF STATIONERY
OTTAWA, 1964

21469—1



THE STANDING COMMITTEE

ON

BANKING AND COMMERCE

The Honourable Salter A. Hayden, Chairman

Aseltine

Baird

Beaubien (Bedford)
Beaubien (Provencher)
Blois

Bouffard

Burchill

Choquette

Cook

Crerar

Croll

Davies

Dessureault

Farris

Fergusson

Flynn

Gelinas

The Honourable Senators:

Gershaw

Gouin

Hayden

Hugessen

Irvine

Isnor

Kinley

Lambert

Lang

Leonard
Macdonald (Brantford)
McCutcheon
McKeen

McLean

Molson

Monette

O’Leary (Carleton)

Paterson

Pearson

Pouliot

Power

Reid

Robertson (Shelburne)
Roebuck

Smith (Kamloops)
Taylor (Norfolk)
Thorvaldson
Vaillancourt

Vien

Walker

White

Willis
Woodrow—(50).
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ORDER OF REFERENCE

1;3’}6{2ract from the Minutes of the Proceedings of the Senate, Monday, July

20, 1
<
& t'“P ursuant to the Order of the Day, the Senate resumed the debate on the
:. on of the Honourable Senator Lang, seconded by the Honourable Senator
Cr_lrd_, for second reading of the Bill C-35, intituled: “An Act to amend the
minal Code. (Habeas Corpus)”.
After debate, and—
€ question being put on the motion, it was—
esolved in the affirmative.
The Bill was then read the second time.
Sena’fhe Honourable Senator Leonard moved, seconded by the Honourable
Bank'or oebuck, that the Bill be referred to the Standing Committee on
Mg and Commerce.
'121;: 1que'st.ion being put on the motion, it was—
Olved in the affirmative.”
J. F. MacNEILL,
Clerk of the Senate.
R
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MINUTES OF PROCEEDINGS

WEDNESDAY, October 14th, 1964.

Pursuant to adjournment and notice the Standing Committee on Banking

and Commerce met this day at 10.45 a.m.

@ Present: The Honourable Senators Hayden (Chairman), Baird, Beaubien
Tovencher), Crerar, Dessureault, Farris, Flynn, Gershaw, Isnor, Kinley,

coang’ Leonard, McLean, O’Leary (Carleton), Roebuck, Thorvaldson, Vaillan-
urt and Vien. (18)

C In attendance: Mr. E. Russell Hopkins, Law Clerk and Parliamentary
Ounse],

ree On M01_:ion of the Honourable Senator Baird it was RESOLVED to report
Enolrflmendlng that authority be granted for the printing of 800 copies in
Bil% gh3 Sand 300 copies in French of the proceedings of the Committee on

Bill

pus)” C-35, intituled “An Act to amend the Criminal Code (Habeas Cor-

» Was considered.

The following witnesses were heard:
ﬁr- John R. Matheson, M.P.
T. T. D. MacDonald, Assistant Deputy Minister of Justice.

poneofn Motion of the Honourable Senator Vien it was RESOLVED to post-

her consideration of the said Bill.
At 1115 am, the Committee adjourned to the call of the Chairman.
Attest,

F. H. Jackson,
Clerk of the Committee.






THE SENATE
THE STANDING COMMITTEE ON BANKING AND COMMERCE
EVIDENCE
OTrTAWA, Wednesday, October 14, 1964.

The Standing Committee on Banking and Commerce, to which was

reterm?d Bill C-35, an Act to amend the Criminal Code (Habeas Corpus), met
S day at 11 a.m.

Senator Salter A. Hayden (Chairman) in the Chair.

The committee agreed that a verbatim report be made of the committee’s

Proceedings on the bill.

The committee agreed to report recommending au.thor%ty be granted for
the p_rinting of 800 copies in English and 300 copies in French of the
Committee’s proceedings on the bill.

The Crammax: Gentlemen, I call the meeting to order. We have a quorum.

e have for consideration this morning Bill C-35, an Act to amend the

Criming] Code, dealing particularly with habeas corpus. Mr. Tom MacDonald,

Assistant Deputy Minister of Justice, is here to give explanations which we

may require, Will you come forward, Mr. MacDonald? Senator. Lang, who

:Eggfgrfd the bill, is here. Is there a brief statement you would like to make,
T?

Senator Lang: Honourable senators, you will recall that this was a private
Inember,s

ohn M bill, when it was introduced in the Commons, sponsored by Mr.

- .~atheson. He is with us this morning and I think it might assist the
agg,lm,tttee if he were able to make some remarks on the purposes which
acted

acD this piece of legislation. Then, from a technical. point of view, Mr.
¢Donald of the Department of Justice, could deal with it.

AIRMAN: Shall we hear from Mr. Matheson first?
Hon. SENATORS: Agreed.

thig N]l:‘.ulohn Matheson, M.P.: Honourable sir, honourable sirs and gentlemen:
e

Ryan s Something which was suggested to me by Professor 'Stuart
as g VQ' » Who is known to a number of the members of the Ontario Bar
Mmany (:ry thf"dghtful practitioner, a senior counsel for many years, appearing
teachinlmles In the Court of Appeal. Latterly, he has held a p.rofessoral chair,
tion tog AW at the Queen’s University Law School. It was his recommenda-
"=lmenc1edrm-a 'some. three years ago that the Criminal Code wou}d be w1s§1y
a numlaerl.f)l Precisely this fashion. This is something he had discussed with

e f his colleagues in the law school.
dlSCuSSe

Justice McR d this with the former Chief Justice of the High Court, Chief
governme Ct U“er,'and I had occasion later, when there was a changg of
of Justie e i dlSCU_SS this matter at some length with thg present M_mlslter

e Unive’ Who, curiously, had been teaching precisely this same subject at
me, I g CIsity of Ottawa, and had made this recommendation himself. Beh.eve
am’ not (‘)atm:;lal‘zl?ce linyself in the category of a law tgacher, f}?r I ::ertalllnly

referred thig m:tve at all. However, it was the feeling of those to whom

ter that there was a certain virtue in having habeas corpus

The Cy
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in precisely the same position as these other ancient prerogative writs namely,
mandamus, certiorari and prohibition. It was the feeling that, somehow or
other, in habeas corpus we had fallen by the way, that when the code had
been enacted years ago it had been thought that appeal had been otherwise
provided. I believe there was evidence in the judgment of Chief Justice McRuer,
in the Re Shane case, to this effect.

What we are seeking to do by the bill is simply provide that a person who
is denied the right of habeas corpus at any stage, whether in issuance of the
writ or in its return, can go to the court of appeal. I see no reason why an
appeal should not lie on both sides. I do not think the argument from an
academic point of view should be that we are simply trying to get added
rights for an incarcerated person, rather that we seek to apply the rule of
law and to give greater dignity to this ancient and historic writ of habeas
corpus, feeling that at any stage we may place reliance and confidence in
our system of justice that all necessary details will be worked out.

The CHAIRMAN: May I interrupt you for a moment, Mr. Matheson? It seems
to me that when the revision of the Criminal Code was before this committee
some years ago—and we had a subcommittee to deal with the problem—we
were then concerned with the problem of how to deal with the issuance of
a writ of habeas corpus, in the first instance. I think the decision we made was
that we would prefer that counsel be able to go around and visit a judge until
he could find one who would issue a writ, rather than if he were denied by
the first judge he could then take an appeal.

We felt the interests of justice would be better served if you could find
a judge who would issue a writ. If you failed completely, that was the end
of it; but if you failed with one judge and then went to the court of appeal,
the matter had not resolved itself at the stage according to the state of
evidence, you would have a hearing and then an appeal.

Senator ROEBUCK: And there was the further question, when the writ
was returned and the applicant could not get the judgment he wanted, he went
on to another judge until he did get the judgment that he desired.

Mr. MATHESON: I am sure, sir, there is a need for this. It certainly does
not arise as long as the practice of moving around prevails. In Ontario, I
believe, there are upwards of 30 judges, are there not?

The CHAIRMAN: Yes.

Mr. MATHESON: I am sure as long as there was this ready appeal to a
more accommodating judge there would be no argument.

The CHAIRMAN: He may not be more accommodating, but he may be
more searching and analytical.

Senator O’LEARY (Carleton): Was it left solely to the discretion of a judge?

The CuHammMaN: At the issuance of a writ in the first instance, yes; but
that only required the jailor to deliver the body before a certain judge at a
certain date, and that judge inquires into the merits, whether the man is being
properly detained or not; so it is only a method of getting the person in jail
before a judicial officer who can inquire into the merits. That is correct, is it
not, Senator Lang?

Senator LaAnG: Yes.

Senator THORVALDSON: It is a matter of getting a judicial hearing.

T.he CHAIRMAN: That is right. Mr. Matheson, is this bill intended to shut
off this shopping around for the issuance'of a writ in the first instance?

Mr. M{\THESON: My feeling was, sir, that there are some things better
left to our ].ur.isprudence to fix and determine than to our commons or parlia-
ments, but it is always difficult, I believe, for lawyers, even in Parliament, to
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Teally m

ake good lawyer’s law, whereas, generally speaking, these things tend
t

0 resolve themselves better jurisprudentially. Pe;hzzs jﬁggmizs%pii;inmfgi

on that, I iscussed this with a man who : S :
respect, nalfl!:gre .glrsthur Martin, Q.C., and he was happy with thlsagﬁgfiig
as it was, thini{ing that the rule of lgw: and with searching ex »
@beas cor 1d be given greater dignity. :

I Woulzc)lu:octo‘l;e partigcularly worried about the fact that there Ilglihtslalfi:
to be an appeal at one stage or at another, because personally I W?:'l elevant
fied that the court of appeal would carefully search out everyt tlin% rfn sure
ad significant. T am TeAlly: Dt SOmpRiont 10, P8, DeVARA. Tais, an h :——could
that py, MacDonald—or Mr. Favreau had he been able to be her
€al with it much more exhaustively than I can.

The CHAIRMAN: The only comment I have at this_ stage is that é :-hltilz
the Proposed amendment does shut off a present practice, becauszi unde
aMmendment it you are refused a writ then your remedy is an appeal.

fhator ViEn: The code as it is at present does not allow, tﬁnde?uglglz
Drovisions of section 691 a person to go from one judge to anob er Jnted
At the same time. If we are of the opinion that an gppeal should e'tg'ra o
1o @ case, and a final judgment is delivered in the trial court on a peti éonth .
habeqg orbus, I would be in favour of the text of the law as it now stands, tha
1S 10 say, that an appeal be allowed at any stage of the proceedings; 0therW15?i’
1 a Petition were refused, it would be illusory if there were no appeal falnof‘i;:;l
; € judgment refusing the petition. If we grant an appeal from t ?f -
Judgment Which refused habeas corpus, we should also grant an appeal fro
% Judgment refusing the petition. i 2
. The CHARMAN: is logical and sound. All I am saying is tha

;s a Present practilcve gl?i&l igregard as being better than having to take appeal
Tom the first refusal by the first judge who is asked.

i Senator ROEBUCK: We thought that when revising the Criminal Code;
t there has been a change since then, probably because of Re Shane.

Mr MATHESQN' M i ble gentlemen something which
v - May I point out to honourable g .

gas come to py, attenti%n If)rom Mr. MacDonald. I think Re Shane close; th(_e
bOor to shopping around. However, there is the case of Regina versus 0",;"1
hg:fg ngates) (No. 2) (1964) Volume 2, Canadian Criminal Cases at page 71,
efo

29, 1 re Mr. Justice Farthing, of the Alberta Supreme Court, on August
s 963, which says:

Habeq

S corpus—Refusal by one Judge—Whether prisoner may renew
abplicatiq

n before another Judge.
A pr

i - by one
1Soner who has been refused a writ of habeas corpus

Judge may renew his application for discharge before another Jtudg::?c

3nd each Successive Judge to whom application is made must a

Wn view of the law applicable to it.

ere follows a detailed discussion of the law and among the many
g?siﬁi eXamineq is Re Shane. The case appears to represent a 'Scholarly study
o ¢ S Who duestion, so perhaps in fairness we should consider the matter
sprudentially still open. |
Senator LEONARD: How does the learned judge distinguish from Re Shane?
Mr, MATHESON:

am not I would like to refer that to Mr. MacDonald, because I
. completely familiar with the case.
o o CHAmRMAN: Mr.
€s the 'ud : %
Shane? Judge in this

is o

Matheson, the direct question is, at the moment, how
Alberta case distinguish between that case and Re

Senator ROEBUCK: This Rombough case was not an appeal, was it?
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Mr. MacDoNALD: I think Mr. Chairman, that the answer to that question
is in one sentence at page 76 of the report to which Mr. Matheson has referred,
in which Mr. Justice Farthing, after reviewing the cases, says: (where Mr.
Justice Farthing, the judge, says simply, after review the cases)—and I am
quoting now:

So, with the greatest respect, I prefer the judgment in ex parte
Johnston to that in ex parte Shane.

The Johnston case referred to, I take it, is Johnston and Shane, which was
the case before the court of appeal where the judgment was delivered by the
late Mr. Justice Morden immediately preceding the Shane case itself.

Senator THORVALDSON: The Shane case was the decision of one judge, or
was it appealed?

Mr. MacDonALD: Yes, it was the decision of the then Chief Justice of the
high court, Chief Justice McRuer.

Senator KiNLEY: There was a habeas corpus case where a man was going
to be deported, and it raised a great deal of furore in various parts of this
country. Do you remember that?

Mr. MacDoNALD: You have touched a very nostalgic note in me, Senator
Kinley, because that is the first time that I was ever in the Supreme Court.
The case which you refer to was the Peter Veregin case, the Doukhobor from

British Columbia.
Senator KINLEY: Can you get a writ of habeas corpus from any court
except the Supreme Court? Can you get it from a lower court?

The CHAIRMAN: From the judges of the Supreme Court of the provinces.

Senator KiNLEY: That would lessen the idea of “shopping”. You can get
it from a court in the same province, can you?

The CHAIRMAN: Any Supreme Court judge in the province in which the
person is incarcerated.

Senator KINLEY: He only says, “Produce the body”?

The CHAIRMAN: That is right.

Senator KINLEY: An appeal means delay.

Senator RoEBuck: Has Mr. MacDonald an—

Senator KINLEY: Just a minute now. It means delay, and I know an appeal
means a delay.

The CHAIRMAN: There is not much delay. I doubt if you could call it any
delay in criminal cases; they are moved along very quickly.

Senator KINLEY: Who do you appeal to, another judge?

The CHAIRMAN: The court of appeal.

Senator KINLEY: To the whole court?

The CHAIRMAN: Yes.

Senator KINLEY: It does not cause delay?

The CHAIRMAN: No, it could be heard within the month, if the parties
were ready.

Senator FLyNN: Is it the feeling of the committee to find a solution which
would retain the prerogative of “shopping” and at the same time give a right
of appeal? If so, maybe it could be achieved by adding a special paragraph:

An appeal lies to the court of appeal from a final decision granting
or refusing the relief sought in proceedings by way of habeas corpus.

—which would make a distinction with regard to habeas corpus.

The CHAIRMAN: Let us find out what Mr. MacDonald thinks about that.
Mr. MacDonald, there are two things. If the word “final” appeared in here
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ments I proposed in the Senate here today; and I would say it would be
a great mistake to deal with this matter in this manner.

The CHAIRMAN: I think that is a reasonable position, senator. This com-
mittee will most likely be sitting tomorrow, but I take it that is too soon.

Senator RoEBuUCK: No, that is too soon.
The CHAIRMAN: What is the wish of the committee?

Senator VIEN: Mr. Chairman, I think it would be most undesirable that in
a statute like the Criminal Code applicable to Canada, from one end to the
other, there should be conflicting decisions of the tribunals of one province
with the tribunals of another province.

Therefore we should make it abundantly clear, and I agree with the
honourable senator from Toronto-Trinity (Hon. Mr. Roebuck) that we should
take more time and possibly request the Department of Justice to prepare an
amendment which would have the effect of clearing the situation altogether.

I am all in favour of giving an appeal at all stages of the proceedings on
these special measures, and I think if we do give that appeal there will no
longer be any necessity of going from one judge to another in Ontario or else-
where. I appreciate the decision in Shane, and I agree with the decision that
when a judge of the first jurisdiction has given a decision it should not be
possible to go to another judge of the same jurisdiction to get a conflicting
decision. In my view we should give the right of appeal and if we do so we
should make it abundantly clear that the decision in Shane should apply
throughout. For that reason I would suggest that we should adjourn the
matter. There is no absolute rush involved. I agree with the honourable senator
from Toronto-Trinity that we should have more time and we should suggest
to the Department of Justice to bring in an amendment in the terms I have
mentioned.

The CHAIRMAN: Any further comments? Senator Lang?

Senator Lang: I would not like to see this matter too long in limbo, particu-
larly as far as the Province of Ontario is concerned. I think from a practical
point of view it would be difficult to change in view of the decision of Mr.
Justice McRuer in the Shane case. I think hardship could arise.

The CuAaRMAN: If this section is not proceeded with and there is an ap-
plication to a judge of the Supreme Court of Ontario and it is refused and the
party then goes to another judge and it is granted or a writ is granted, the
whole question comes up on the hearing on the merits whether the procedure
is regular in the light of the decision in Shane or not. In any event they
ultimately get to the court of appeal on that basis because there is always an
appeal on the merits.

Mr. MacDoNALD: It seems to me that in the earlier case of Shane and
Johnston the applicant having been refused, not the writ, but having been
refused discharge on the return of writ, then proceeded to appeal to the
court of appeal, but, if I remember correctly, the court of appeal said they had
no jurisdiction to entertain this appeal and Mr. Justice Morden went on and said

something to the effect that although the court could not deal with this matter -

as an appeal he would deal with it as an application to another judge, and it
was on that basis that Mr. Justice Morden wrote the decision which Mr. Justice

Farthing in the Alberta case said he would follow in preference to that of the
later Shane case.

The CHAIRMAN: I agree with what Senator Lang said, that there is such
a state of confusion in our law in Ontario that we should not take too long.

Senator RoEBUCK: I think it is better to do it right than to do it quickly-
For that reason I move that we adjourn.

e
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R Senator CRerAR: I would like to ask one question. As a layman I am rather

‘gm_)rant in these matters. This situation contemplates an appeal from the

decision of a judge to the court of appeal. Is that the end or does an appeal lie

Tom the court of appeal to the supreme court?

thatMr. MacDoNALD: Mr. Chairman, frankly I am not sure of the answer to
Question. It depends on the terms of section 41 of the Supreme Court Act,

clus,reading those terms I don’t think they point to an absolutely clear con-
ion

Senator Crerar: The thought in my mind is this—the decision of the appeal
t should be final.

The CraRMAN: Why?
Senator Crerar: Because the aim is, as I understand it, and if I understand
Irectly, to see that justice is done. I think an individual judge may err or
oth e 2 mistake. However if an appeal lies to the court of appeal and there are
hase; Judges, then I think that could be accepted as a situation where justice
that €en done. It occurs to me, and again I may be wholly wrong and ignorant,
the an appeal to the supreme court from that might clutter up the work of
SUupreme court,
Tesp Senator Rorsuck: That could be said with every case. It could be said in
morsc-t of every case that comes before the supreme court and this is perhaps
Mportant than any private litigation.
he CuaRMAN: It would be because the man is in jail.

Subjescin;:or BQEBUCK: It is the right of the subject and the protection of the
ean b p; at is mvolv.ed. I think a judgment of the Supreme Court of Canada
1ghly beneficial after we have made such amendments as we see fit.
he CHAIRMAN: Is the motion for adjournment accepted—is it carried?

Hon, SENATORS: Carried.

?‘inator ROEBUCK: At the call of the Chair. Don’t make it tomorrow.
€ Ccommittee adjourned.

cour

it ¢q
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ORDER OF REFERENCE
20 g’éil“aﬁ from the Minutes of the Proceedings of the Senate, Monday, July

motiOPuTSUant to the Order of the Day, the Senate resumed the debate on the
ot of the Honourable Senator Lang, seconded by the Honourable Senator
Crimgp, or second reading of the Bill C-35, intituled: “An Act to amend the

al Code. (Habeas Corpus)”.
After debate, and—

R € question being put on the motion, it was—
esolved in the affirmative.

The Bin was then read the second time.

Sena'f:e Honourable Senator Leonard moved, seconded by the Honourable
Banp.. Roebuck, that the Bill be referred to the Standing Committee on
‘“Ng and Commerce.
The question bein

ut on the motion, it was—
esolved in the s

affirmative.”

J. F. MacNEILL,
Clerk of the Senate.
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MINUTES OF PROCEEDINGS

TuEspAY, March 23, 1965.

= Pursuant 4 adjournment and notice the Standing Committee on Bank-
€ and Ommerce met this day at 8.30 p.m.

bi Present. The Honourable Senators Hayden (Chairman), Aseltine, Beau-

len (Bedford), Beaubien (Provencher), Blois, Burchill, Choquette, Connol.ly

(Ottawq West), Cook, Croll, Davies, Dessureault, Fergusson, Gershaw, Gouin,

Mlcliessen, Isnor, Kinley, Lambert, Lang, Leonard, Macdonald (Brantford),
€an

> Pearson, Pouliot, Reid, Roebuck, Thorvaldson, Walker, White, Willis
and Woodrow. 32

C In attendance: Mr. E. Russell Hopkins, Law Clerk and Parliamentary
Ounse],

th Bill C_35 An Act to amend the Criminal Code (Habeas Corpus), was fur-
€r considereq.
Mi The following witness was heard: Mr. T. D. MacDonald, Assistant Deputy
ster of Justice.
“NH On motion of the Honourable Senator Croll it was Resolved to report
e Bil] w

ith the following amendment:

Strike out clause 1 and substitute therefor the following:
“l. Subsection (2) of section 691 of the Criminal Code is repealed
and the following subsections substituted therefor: ot
“(2) Except as hereinafter in this section provided, the provisions
of Part XVIII apply, mutatis mutandis, to appeals under this section.
(3) Where an application for a writ of habeas corpus ad subjicien-
dum. Is refused by a judge of a court having jurisdiction therein, no
application may again be made on the same grounds whether to the
Same or to another court or judge, unless fresh evidence is adduced, but
o1 appeal from such refusal shall lie to the Court of Appeal, and where
lt)}? Such appeal the application is refused a further appeal shall lie to
€ Supreme Court of Canada.
b (4),Where a writ of habeas corpus ad subjiciendum is granted
iril?:éy Judge no appeal therefrom shall lie at the instance of any party
e Ng the Attorney General of the province concerned or the At-
Ney General of Canada.
corp Whero. a judgment is issued on the return of a writ of habeas
pe alus ad subjiciendum, an appeal therefrom lies to the Court of Ap-
Cou{»tand from a judgment of the Court of Appeal to the Supreme
aDplicaOf Canada, with the leave of that court, at the instance of the
ttorn 0t or the Attorney General of the province concerned or the
€Y General of Canada, but not at the instance of any other party.
to v appeal in habeas corpus matters shall be heard by the court
Which

e -1€ appeal is directed at an early date, whether in or out of
P Prescribed sessions of the court.’”
® 0:00 pm. the Committee adjourned to the call of the Chairman.
est;
F. A. Jackson,

Clerk of the Committee.
17



REPORT OF THE COMMITTEE

TuEespAy, March 23, 1965.

The Standing Committee on Banking and Commerce to which was re-
ferred the Bill C-35, intituled: “An Act to amend the Criminal Code (Habea$s
Corpus)”, has in obedience to the Order of reference of July 20th, 1964,
examined the said Bill and now reports the same with the following amend-
ment:

Strike out clause 1 and substitute therefor the following:

“1. Subsection (2) of section 691 of the Criminal Code is repealed
and the following subsections substituted therefor:

‘(2) Except as hereinafter in this section provided, the provisions
of Part XVIII apply, mutatis mutandis, to appeals under this section.

(3) Where an application for a writ of habeas corpus ad sub-
jiciendum is refused by a judge of a court having jurisdiction therein,
no application may again be made on the same grounds whether to the
same or to another court or judge, unless fresh evidence is adduced;
but an appeal from such refusal shall lie to the Court of Appeal, and
where on such appeal the application is refused a further appeal sha
lie to the Supreme Court of Canada.

(4) Where a writ of habeas corpus ad subjiciendum is granted bY
any judge no appeal therefrom shall lie at the instance of any party
including the Attorney General of the province concerned or the At~
torney General of Canada. ;

(5) Where a judgment is issued on the return of a write of
habeas corpus ad subjiciendum, an appeal therefrom lies to the Court of
Appeal, and from a judgment of the Court of Appeal to the Supremé
Court of Canada, with the leave of that court, at the instance of thé
applicant or the Attorney General of the province concerned or th€.
Attorney General of Canada, but not at the instance of any other party"

(6) An appeal in habeas corpus matters shall be heard by tbe
court to which the appeal is directed at an early date, whether in or out
of the prescribed sessions of the court.” ”

All of which is respectfully submitted.

SALTER A. HAYDEN,
Chairman.
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THE SENATE

THE STANDING COMMITTEE ON BANKING AND COMMERCE

EVIDENCE
O1TAWA, Tuesday, March 23, 1965.

Bill The Standing Committee on Banking and Commerce, to which was referred

8.30 C-35, to amend the Criminal Code (Habeas Corpus), met this day at
-9V P.m.

Senator Salter A. Hayden (Chairman) in the Chair.

The CHAIRMAN: We have a quorum. 1 call the meeting to order.
Octolve have before us Bill C-35, the last meeting on which was held on
has ber 14, 1964. There have been discussions since then and' I thu}k progress
makeeen made in preparing a draft that would meet all viewpoints. May 1
T}? brief summary to start, and then I shall call upon Senator Roebuck.
mittin e plan of this writ of habeas coTpus is brief}y this: that mstgad of per-
amongg = l.awyef on behalf of a person who is In custody shopping around
corpus ‘;Znous judges until he may find one who may grant a writ of habeas
of habe e proposal here is that when a counsel applies to a judge for a writ
and Weas corpus, and all that means is “bring the body before me some flay
tion, th Wwill inquire into the detention”—if the judge turns down the applica-
dECi’s i rfnl the person detained or in custody has the r}ght fco appeal from’that
will proy f the judge grants the writ or directs the writ to issue, then the issue
next SteCEQd and at that stage the Crown would have no right of appeal. The
before tg would be the fixing of a day for a hearing, and the body is brought
decides %Judge and the hearing takes place on the merits, and the ]u'dge
he is novtv 1ether the man is properly and legally detained or 1.‘10‘&. 1f he decides
If he g legally detained, he makes an order discharging him from custody.
ecides he is legally detained he refuses the application. At that stage

this bi :
right ;1% would provide that the person affected by the order would have a

he ‘?é)eal to the court of appeal for the appropriate province.

decision of ):; question is as to what right of appeal there should be from the

€ consens e court of appeal to the Supreme Court of Capadg, and I think
€ served 'fus now would appear to be that the interests of justice would best

is th if appeal to the Supreme Court of Canada were only with leave. That

€ outli .
tline. Now, Senator Roebuck, you have something you want to say-

S

enetnztfi: ROEBUCK: Yes, but I shall not be long. I give that assurance because
have hag rﬁ . aII}ount of time on this bill on another occasion. I may say .I
measure in tiny d15.(3UISSions with the people particularly inte:rested in this
since I anaIYSe considerable time that has elapsed since it was introduced and
rence—but Eaei it at some length in the chamber, and I think I have concur=
who wag thec man can speak for himself—first from my friend on my left
says he will bspor}sqr of the bill (Senator Lang). Mr. Hopkins, our f:ounsel,
Matheson intruy it in the manner in which it is proposed to amend it. Jobn
the wordin oduced this bill in the Commons, and although we may change

g somewhat and its application to some exte

to him for havine init; nt, the real credit goes
clearly undeaVmg initiated this matter, and when we make a change, 1 want it
rstood that I for one have no criticism of John Matheson. 1 give him

all credit £ B
first instanzz,the initiative he has shown in the introduction of this bill in the

19
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The bill itself is very short. It gives an appeal under all circumstances, an
appeal which lies to the court of appeal from a decision granting or refusing
the relief sought in proceedings by way of mandamus, certiorari, prohibition
or habeas corpus. That is to say there is a right of appeal given in that bill to
an application for writ of habeas corpus as well as the judgment which may
be given after the return of the writ.

I pointed out in the Senate, and I am going to read just a short paragraph
from what I said:

This bill as it now reads would confer a right of appeal in applica-
tions for writs of habeas corpus upon the Crown, represented as he may
be by the Attorney-General or one of his representatives, upon any one
detaining or having custody of another person, as well as upon the
applicant for the writ. In my opinion, if any judge is convinced that
someone in detention should be brought before the court in order that
his jailer, custodian or captor be required to justify his actions, that,
in my opinion, should be final.

The possible victim should be produced forthwith and immediately,
or at such time as the court may direct or order. There should be no
right of appeal to prevent or delay prompt inquiry into the legality of
his detention. There is no virtue in appeals against the issue of the
writ. Immediately and forthwith, let those in authority state their right,
if right does exist, by which they abridge the liberty of the subject.

I think I have the agreement of everybody here on that point. Once a
judge rules that a man should be brought before the court to determine whether
he is properly detained, then those who are detaining him should turn up and
say why, and if they have not the right to detain him then the man should be
freed. Reading again:

It is quite another matter when the writ is refused to an applicant
who claims to be the victim of illegal detention,—

There should surely be appeal available to an applicant to whom the
writ is refused, but to no one other than the applicant; certainly not to
those called before the court to account for some arbitrary detention of
another person. I think we should always have had that appeal, and
we should certainly have it now, since shopping from court to court has
been abolished, I think, by the obiter statement of Chief Justice McRuer.

The judgment on the return of the writ is, again, quite a different
matter.

I can think of circumstances in which the freeing of someone in
custody might be attended by serious consequences.

In order to carry that out I have an amendment to propose to the bill as
it is now before us, but in passing may I just say that this is not a new proposal
to some of us sitting around this table. Honourable senators will remember
that in 1951-52 the Criminal Code was revised, and it came to us for our
endorsation. A special committee was appointed, and we gave the matter
study for two sessions. In the proposal that came to us from the House of
Commons was a suggestion quite similar to the one in this bill; that is to say,
that the Crown or anybody affected by a writ should have an appeal. The chair-
man and I conferred upon it at that time, and we struck that out because at
that time shopping from judge to judge was a well-known established practice.
$1nce the_n, as the chairman has just told us, Chief Justice McRuer has ruled—
in an obiter statement, it is true, but nevertheless he did rule—that it was
not proper to shop from judge to judge, and from court to court.

%—&;
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We are now in a different position. We do need an appeal now, but we
do not need an appeal against the issue of the writ. So, honourable senators,
I am moving the following amendment to Bill C35:

Strike out clause 1 and substitute therefor the following:

“1. Subsection (2) of Section 691 of the Criminal Code is repealed
and the following subsections substituted therefor:

‘(2) Except as hereinafter in this section provided, the provisions
of part XVIII apply, mutatis mutandis, to appeals under this section.

There is nothing new in that.

(3) Where an application for a writ of habeas corpus ad subjiciendum
is refused by a judge of a court having jurisdiction therein, no applica-
tion may again be made on the same grounds whether to the same or
to another court or judge, unless fresh evidence is adduced, but an
appeal from such refusal shall lie to the Court of Appeal, and where
on such appeal the application is refused a further appeal shall lie to
the Supreme Court of Canada.

I wish to add there the words “with leave”.

The CHAIRMAN: Wait a minute. You mean, on the original application for
the writ.

Senator ROEBUCK: “Supreme Court of Canada”.

The CHAIRMAN: In relation to the original application for the writ, as
distinct from the decision on the merits?

Senator RoEBUCK: It is on the merits chiefly that I would like to proceed.

The CHAIRMAN: This paragraph (3) deals with appeals from a decision
where the writ will issue in the first instance.

Senator LEONARD: I think you ought to leave that alone.

Senator ROEBUCK: Very well. There you have abolished in the law the
shopping from judge to judge. I think we are all agreed on that. Then we give
an appeal, against a refusal of the writ, to the applicant and to the applicant
only:

(4) Where a writ of habeas corpus ad subjiciendum is granted by
any judge no appeal therefrom shall lie at the instance of any party
including the Crown.

(5) Where a judgment is issued on the return of a writ of habeas
corpus ad subjiciendum, an appeal therefrom lies to the Court of Appeal,
and from a judgment of the Court of Appeal to the Supreme Court of
Canada, at the instance of the applicant but not at the instance of any
other party with the exception of the Crown.

The CHAIRMAN: This is where you wish to add those words “with leave”.

Senator RoEBUcCK: This is where I want to add the words “with leave”.
That is a suggestion made by Mr. MacDonald, the Assistant Deputy Minister
of Justice, in a conversation with me only this afternoon. He thought it would
be better to make the application “by leave,” rather than as a right.

The CHAIRMAN: Where would you insert the words “with leave” in para-
graph (5)?

Senator ROEBUCK: In the fourth line, after the words “Court of Appeal”,
so that it would read:

Court of Appeal, with leave, to the Supreme Court of Canada.

Really, the difference is not great.

The CHAIRMAN: I think it would come in after the words “of the Supreme
Court of Canada”—“with leave of that court”.
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Senator RoEBUCK: That is more explicit. I am satisfied with that.

It comes at the instance of the applicant but not at the instance of any
other party, with the exception of the Crown.

There were quite a number of us who were at one time, if not now,
opposed to any appeal by the Crown—and this is a compromise. It does not
allow the person to whom the writ was directed—the Superintendent of
Prisons, for instance, or some person who is detaining another without right—
to delay matters by an appeal. Yet he is not entirely shut off; he may go to
the Attorney General and he may have an appeal. In that case, of course, with
the Attorney General involved and in command, probably a leading counsel
would be engaged and you would not have any finagling. There would be no
danger and the matter could proceed rapidly. But it would cut out all frivolous
or spiteful appeals, or attempts merely to delay the course of justice—by
giving the appeal to the Crown and to no one else.

The CHatRMAN: Now, your paragraph (6) is important.

Senator HUGESSEN: Before you leave paragraph (5) is there not some
double phrasing there? Why do you not say “at the instance of the Crown
but not at the instance of any other party”?

Senator ROEBUCK: Because we are making such a distinction there,
between the Crown and other parties. The Crown represents a party, the
Superintendent of Prisons may be a party, and I want it understood quite clearly
that the Superintendent has no right of appeal without the concurrence of the
Attorney General.

Senator HucesseN: I do not like the double negative in this phrase. Would
you say: “At the instance of the applicant or of the Crown, but not at the
instance of any other party”?

The CHAIRMAN: That would be a happier phrasing.

Senator RoEBuck: Very well. I would agree to that. That is only a change
in the phrasing.

The CHAIRMAN: “At the instance of the applicant or of the Crown”.

Senator RoeBuck: ‘“But not at the instance of any other party”. I want
it distinctly understood that Tom, Dick or Harry is not in a position to levy
these proceedings.

Senator HugesseN: That is all right.

Senator RoEBUcK: The next paragraph is:

(6) An appeal in habeas corpus matters shall be heard by the
court to which the appeal is directed at an early date, whether in or
out of the prescribed sessions of the court.

I picked that phrase out of the Supreme Court Act. It is in the Supreme
Court Act, which is a very well considered act and long established. You
will find a clause there that where the liberty of the subject is involved,
hol_iday seasons do not count. The court shall sit, irrespective of whether it
1s In the holiday season or outside it.

Honourable senators, that is my motion. I could speak for a long time but
I do not think it is necessary. Besides that, we have had so many conferences

here and so many honourable senators around this table have concurred in
my proposal, that I think I will leave it at that.

The CHAIRMAN: Mr. MacDonald the Assistant Deputy Minister is here,

and I think we should hear from him. Do you want to say something, Senator,
before he speaks?

; Senator Mz}cI?ONALD (Cape Breton): Mr. Chairman, since I had something
a(I) say about this in the Senate at the time, I want to say now that I would go
ong with the amendment and favour it, while at the same time saying I am
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not wholly convinced that the Crown should have an appeal in any case. I
have been impressed by the argument put forward by Senator Roebuck to-
night, and by other conversations with him, so I do think this is a reasonable
compromise between those who feel there should be no appeal and those who
feel otherwise.

The CHAIRMAN: It is a compromise as far as I am concerned, senator,
because I was basically opposed to giving the Crown any right of appeal.

Senator MacpoNALD (Cape Breton): So was I

Senator CHOQUETTE: I would like the sponsor of the amendment to tell
me where subjiciendum comes from, because we have subjudicie and we might
also have subjudiciendum. Where does “subjiciendum” come from?

Senator RoEBuUck: It is not French, it is Latin. While I cannot give you a
derivation of the word at all, it is a thoroughly established, very old ter-
minology, and it is used in the Supreme Court of Canada.

The CHAIRMAN: Yes, it is in the Supreme Court of Canada Act.

Senator RoEBUCK: In ancient law there was no appeal.

The CHAIRMAN: Senator, could I say something on the question of where
that word subjiciendum comes from? In the Administration of Justice Act,
1960, in England, is a definition, at page 1081 of the volume I have before
me. Section 17, subsection 2 says:

In this act “application for habeas corpus means an application
for a writ of habeas corpus ad subjiciendum. . . .”

Senator RoeBuck: I was going to point that out.

The CHAIRMAN: And also in the Supreme Court Act, section 57.

Senator RoeBuck: There are no fewer than five ancient writs of habeas
corpus. There was a writ which brought a prisoner from the jail to give
testimony; or to be charged anew there was a writ very much like our sub-
poena. There were two or three others—five in all.

The only way to be sure that you are attacking the right writ beyond all
question is to give it its full right, as is done here in this case of the House of
Lords, Secretary of State for Home Affairs v. O’Brien, and in which Lord
Birkenhead said:

We are dealing with a writ antecedent to statute, and throwing its
root deep into the genius of our common law. The writ with which we

are concerned today was more fully known as habeas corpus ad sub-
jiciendum.

Then he goes on to say:

In the course of time certain rules and principles have been evolved;
and many of these have been declared so frequently and by such high
authority as to become elementary. Perhaps the most important for our
present purpose is that which lays it down that if the writ is once
directed to issue and discharge is ordered by a competent Court, no
appeal lies to any superior Court.

I was very much impressed with that statement. However, as I said in my
address of July last to the Senate, I could imagine circumstances where the
release of an individual by act of a single judge might be followed by very
undesirable circumstances, and it is for that reason I now include in this
amendment an appeal to the Crown, but to nobody else, which, as I have
said, is a compromise.

The CHAIRMAN: Are you ready to hear Mr. MacDonald?
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Senator WALKER: What about the wording of this amendment? I have had
a great deal of experience with your technique in these matters, Mr. MacDonald,
and I should like to hear from you.

Mr. MacDonNALD: Are you referring to the wording of the original bill,
Senator Walker?

Senator WALKER: No, I am referring to Senator Roebuck’s amendment.

Mr. MacDoNALD: Could I come to that later?

Senator WALKER: Yes, of course.

Senator PouLioT: Who is the gentleman who just spoke?

The CHAIRMAN: This is Mr. T. D. MacDonald. He is an Assistant Deputy
Minister of Justice. We have had him before us many times in the past.

Senator Pouvrior: Mr. MacDonald?

Senator WALKER: Yes; not Mr. Favreau.

Senator Pourior: And not Mr. Driedger.

Senator RoEBUCK: The Assistant Deputy Minister, for whom we all have
the highest respect.

Mr. T. D. MacDonald, Assistant Deputy Minister of Justice: Mr. Chairman, I do
not know just where to begin, and I will try to be very brief. This is a private
members’ bill, of course, and I am here to be of whatever assistance I can to
the committee. I think, in view of the general terms of reference that you
gave me, Mr. Chairman, in asking me to comment, that perhaps I should direct
myself first to the original bill and deal with three points which have arisen in
connection with it.

I would like to say that my views on this matter are already well known
to Senator Roebuck. We have discussed them at some length.

As to the use of the words “ad subjiciendum” I think that is completely
correct. I think that is the writ of habeas corpus that is envisaged. At the same
time I think I should say that the other writs that might be brought into the
fold by the use of the mere expression “habeas corpus” do not today seem to be
of such relevance that in practice any case would likely be swept into the
ambit of the section that was not intended. For example, the Criminal Code it-
self employs simply the expression “habeas corpus”. It is equally true that the
Supreme Court Act uses the words “habeas corpus ad subjiciendum” and so
does the Administration of Justice Act of the United Kingdom. On the other
hand, until some time ago, the Nova Scotia act used only the expression
“habeas corpus”, and that was also true in the case of at least one other prov-
ince. So while the expression “habeas corpus ad subjudiciendum”—

Senator CHOQUETTE: You say it like I do, “subjudiciendum™. I would like to
know what is the abbreviation. You are still pronouncing it “habeas corpus ad

subjudiciendum” and that is the way I say it. I am embarrassed with my
old Latin.

The CHAIRMAN: It is “subjudiciendum”.

Mr. MacDoNaLD: “Subjiciendum”. My whole point on that is that while
the correct expression, I believe, is habeas corpus ad subjiciendum, it does not
appgar to me that the use of the simple expression “habeas corpus” at this
partlcular time brings into the ambit of the section anything that was not
intended to be included.

The second point I should mention is the point about giving the Crown
afl appeal against the mere issue of a writ as contrusted with the order for the
discharge of the prisoner. I am not sure the bill in its present form does give
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the Crown such right of appeal, because the section in which the words
“habeas corpus” have been inserted now reads:

An appeal lies to the court of appeal from a decision granting or
refusing the relief sought, in proceedings

—and I will abbreviate it—
by way of ... habeas corpus.

It scarcely seems to me the mere issue of the writ, a procedural step, is
the granting of the relief sought, because the relief sought is the release of the
prisoner.

The CHAIRMAN: Is that right? In the first instance, I thought the relief
sought was to deliver the body before a judge.

Mr. MacDonaLp: Well, I suppose that this remains a matter of opinion,
Mr. Chairman. But I should think, with all respect, that the relief sought in
the proceedings is actually the discharge from custody of the prisoner.

The CHAIRMAN: There are two stages in the proceedings; the first is an
order to deliver the body so that the merits of the detention may be inquired
into, and the second stage is the hearing on the merits.

Senator RoEBUCK: The application for the writ does not affect the discharge
of the prisoner, only that he be produced in court.

Mr. MacDonNaLp: I should put myself on record by saying that to me
the relief sought is really the discharge of the prisoner, and it is at least ques-
tionable that the mere issue of a writ, directed to the jailer or the custodian to
bring the man in custody before a judge so that the question of his detention
may be inquired into, is in itself a granting of the relief sought, and if it is not
a granting of the relief sought, the Crown would have no appeal under the
present bill against the mere issue of the writ.

The third point that I should mention in connection with the present
bill is that section 41 of the Supreme Court Act, and perhaps I might read
it since it is quite short, says:

41. (1) Subject to subsection (3) and to section 44, an appeal lies
to the Supreme Court with leave of that court from any final or other
judgment of the highest court of final resort in a province, or a judge
thereof, in which judgment can be had in the particular case sought to
be appealed to the Supreme Court—

And subsection (3) simply says:

(3) No appeal to the Supreme Court lies under this section from
the judgment of any court acquitting or convicting or setting aside
or affirming a conviction or acquittal of an indictable offence or, except
in respect of a question of law or jurisdiction, of an offence other than
an indictable offence.

It seems to me that the result of the habeas corpus application, where
Successful, is simply to discharge the prisoner from custody, and habeas corpus
does not in itself deal with conviction or acquittal, and does not quash a
Conviction or acquittal. It appears to me there is likely an appeal to the
Supreme Court of Canada in these cases under section 41 of the Supreme
Court Act. One cannot be absolutely categorical about that, but on reading the
section that is what it would seem to indicate.

Senator RoEBUCK: Does not the Supreme Court Act say there should be
No appeal in criminal procedures?

Mr. MacDonaALD: Not quite. Section 40 says no appeal lies to the
Supreme Court lies under section 36, 38 or 39 from a judgment in a criminal
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cause, or in proceedings for or upon a writ of habeas corpus arising out of a
criminal charge, etc. But the section I am referring to is not 36, 38 or 39. It is 41.

The CHAIRMAN: If there is any likelihood of confusion or a possibility
of an interpretation that would be against what we are seeking to accomplish,
then we should spell it out in this amendment.

Senator ROEBUCK: Quite so.

Mr. MacDoNALD: Those are the three points which I thought it would be
useful to the committee to mention in connection with the present bill. Now,
as for the wording of the draft amendment, if you wish me to I will—

Senator WALKER: Have you been over it?
Mr. MacDonNALD: Yes, I have seen it, and have looked at it quite carefully.

Senator WALKER: Are you in favour of it? We know what it purports to
do. Are you satisfied with the wording of it?

Mr. MacDonaLD: Could I answer you in this way, Senator Walker: I
took the same ideas and I incorporated them in an alternative draft which
was prepared only late today. I did not have an opportunity to hand Senator
Roebuck a copy until I came here tonight. However, I have it here available
for the assistance of the committee if the committee wishes to have it.

Senator RoEBuck: I saw it for the first time a few minutes ago.

Mr. MacDonaLD: There are one or two points of detail that I would like
to mention, irrespective of the alternative, in the draft that has been moved.

The CHAIRMAN: Would you address yourself to those?

Mr. MacDonNALD: Yes, Mr. Chairman. The first occurs in the first line of
subsection (3). Perhaps I should say, in fairness to Senator Roebuck and to
preserve my very good relations with him, that I did not have a chance to
mention all these points to him. It refers to an application for a writ. It is
when an application for a writ is refused that the applicant is not permitted
to shop around. It seems to me that that should extend to more than the
mere application for the writ being refused; that the intention is that the
applicant cannot shop around either if the writ is refused in the first instance,
or even if on the return of the writ he is refused discharge from custody. In
other words, the words “application for a writ” cover only one of the situations
envisaged.

The CHAIRMAN: On that point it would appear to me that subsection (5)
deals with the situation on the return of the writ where a judgment is issued,
and then it provides for an appeal therefrom.

Senator Pourior: Now, Mr. Chairman, I have the book. I have gone to the
Encyclopedia Britannica in which matters of habeas corpus ad subjiciendum are
referred to, and if you will permit me I will read you a paragraph which con-
cerns habeas corpus ad subjiciendum:

The habeas corpus ad subjiciendum was sometimes used in cases of
illegal detention in private custody. In 1758 questions arose as to its
application to persons in naval or military custody, including pressed
men, which led to the introduction of a bill in parliament and to the
consultation by the House of Lords of the judges. (See Wilmot’s Opinions,
p. 77.) In the same year the writ was used to release the wife of Earl
Ferres from his custody and maltreatment. But perhaps the most in-
teresting instance of that period is the case of the negro Somerset (1771),
who was released from a claim to hold him as a slave in England.

M)_I point is that a writ of habeas corpus ad subjiciendum is something of
a restrictive nature, and when I speak of habeas corpus I mean habeas corpus,
period. The “ad subjiciendum” has no reason to be there, even if it was em-
ployed in the case of a negro in England 200 years ago.
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I am glad that the sponsor of this bill in the House of Commons is present
at this meeting of the committee tonight. He is the Member for Leeds, and
is highly respected. He took it upon himself to sponsor this legislation in the
House of Commons, and he is to be congratulated for that. But, his bill is com-
plete. The only difference is that the amendment is of a restrictive nature. It
applies only to habeas corpus ad subjiciendum, and besides that it creates two
appeals instead of one. There is a supplementary appeal to the Supreme Court
of Canada, and there is no shopping around. There must be new evidence laid
in order to have an appeal. I find that the provisions of the bill are more com-
plete than the amendment can be, and the amendment would tend only to
embarrass the judges in respect to approving the release of a man on a writ of
habeas corpus. I am strong for writs of habeas corpus, mandamus, quo warranto,
and habeas corpus—all those writs that date back to Magna Carta. We shall
not try to split hairs about it. We should speak of habeas corpus as habeas
corpus itself, with no distinction at all.

This is why I am strongly opposed to the amendment—and this has no
relation to the sponsor—and I am for the bill itself.

Senator CroLL: May I just ask this question? Mr. MacDonald read the
Supreme Court Act, which I have not seen, and that spoke of “habeas corpus”.
Then, why do we limit our habeas corpus in this fashion? There is more than
one habeas corpus proceeding. Why are we limiting it? Does this cover every
conceivable habeas corpus proceeding?

Senator WALKER: That is a good question, because there is habeas corpus
ad testificandum.

The CHAIRMAN: The limitation in habeas corpus you find in the English
statute; you also find it in the Supreme Court Act of Canada.

Senator ROEBUCK: And in the recent statute of 1960, the English statute,
it says that when habeas corpus is referred to what is meant is habeas corpus
ad subjiciendum.

The CHAIRMAN: Mr. MacDonald, the question was addressed to you and I
should not have attempted to answer it.

Senator LEONARD: Is there not habeas corpus ad testificandum, which is
not intended to be covered by this bill? That is only bringing a witness to
testify. This is excluding habeas corpus ad testificandum, that is why the words
habeas corpus ad subjiciendum are used. Is that right?

Senator ROEBUCK: That is right.

Senator CroLL: We could not get any better legal advice than we have got,
but I would like to hear Mr. MacDonald speak for a moment.

The CHAIRMAN: I have invited Mr. MacDonald to answer your question.

Mr. MacDoNALD: Senator Croll, there are a number of additional writs,
as Senator Roebuck has pointed out, and as has been pointed out otherwise.
I think that the use of the words habeas corpus alone does sweep in these
other writs which were not strictly intended to be swept in. However, it
would also appear that these other writs have today largely lost their use.

There is habeas corpus ad testificandum, for example. The object of this
writ is to enable a person who is in legal custody in prison to be brought up
before a court for the purpose of giving evidence as a witness. I do not think
that is employed for that purpose today. I think you will find provisions in
relevant statutes for bringing a witness out of prison to give evidence.

Then there is habeas corpus ad deliberandum and recipias. The object of
this writ is to enable the removal of a person from one custody to another for
the purpose of his trial. This again is usually covered by provisions in the code
or in the relevant act.
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Then there is a writ known as habeas corpus—recipias corpus. That has
been used in one case, which was the only case I could find in the time at my
disposal, indicating the use of it. I found that case, because I remembered it
from my practice in Nova Scotia. The writ was used back in the 1930s to
bring back for re-election to summary trial a number of persons who had
gone for jury trial. I think that covers them.

Senator RoEBUCK: We certainly do not want to give appeals into all those
matters.

The CHAIRMAN: So, in your view, it is in order and does not confuse, to
give this particular description of habeas corpus that this amendment is in-
tended to deal with.

Mr. MacDoNALD: “Ad subjiciendum’?

The CHAIRMAN: Yes?

Mr. MacDonaLD: No. My viewpoint is that this is strictly the correct
wording. My only question is whether the other things that have been swept
in, inadvertently if you like, are of great significance. I point out that the
Criminal Code throughout merely refers to “habeas corpus™.

The CHAIRMAN: That is your answer, Senator Croll. Are there any other
matters you want to speak on?

Mr. MacDonaLp: I would like to make one or two further comments, if
I may, on the draft amendment. I am not sure that I have made my point in
connection with subsection (3), so if you will bear with me I will make it
again.

Subsection (3) provides, in short, that you cannot shop around where
the application for the writ is refused. My suggestion is that the intention is
that you cannot shop around either, where the writ is issued but the discharge
is refused upon the return of the writ.

The CuAIRMAN: Is that not covered in paragraph 5?

Mr. MacDonaLp: No, with respect, Mr. Chairman, subsection (5) merely
deals with the right of appeal, and not with the question of shopping around.

The CHAIRMAN: Then what you are saying in effect is that if on return
of the writ, and there is a trial on the merits, and the judge rules against the
prisoner, there is a decision of a court ruling that the prisoner is properly
detained—in the face of that, are you suggesting there is the possibility in this
draft that counsel for such a person at that time could go back to another
judge and shop around at the stage of a hearing on the merits? I do not think
it is possible under this wording.

Mr. MacDoNaLD: I may be under a misapprehension there, Mr. Chairman,
but I thought that that was the very issue, because it is my impression that
shopping around is not restricted merely to the case where you do not get the
writ, but also applies to the case where you get the writ and have the prisoner
up before the court, and the court hears the case on the merits and says, “We
refuse to discharge the prisoner.”

: Senator RoEsuck: I do not think that was the English practice. Where a
Ju_dgment is rendered granting a man discharge—this judgment that I have
said—that is final, and has been for centuries in England.

' Mr. MacDonaLD: Yes, but the “decision” in question, Senator Roebuck,
with respect, is where this discharge is not ordered. My suggestion is that you
apply for your writ, your writ is refused, and under subsection (3) you can-
pot shop around. Whatever that right was, and it is a bit uncertain at the time,
is taken away.

Senator ROEBUCK: But this takes it away.

o Mr. MacDonaLD: But if you get your writ and you get the man and his
Jailor before the court, and the court hears the case on the merits, and then

_—
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refuses to discharge the prisoner, then my suggestion is that under subsection
(3) you can still shop around, and that that was not the intention.

The CHAIRMAN: I do not think you can, because subsection (3) only deals
with the procedures to the extent that a writ to deliver the body has been
issued. Then you have a hearing on the merits.

Senator LanNG: Would that not be res judicata, as a second time around?
I cannot conceive of going back on a matter adjudicated upon and finally dis-
posed of.

The CHAIRMAN: What is the next point?

Mr. MacDonAaLD: I do not want to flog the point, Mr. Chairman, but I do
want for the purpose of assisting the committee as far as I can, to put my view
on the record that shopping around is not restricted merely to the case where
you do not get the writ. Shopping around also applies to the case where you
do not get your discharge.

Senator PouLioT: You know very well there are many provisions under
federal statute and provincial statute which deprive judges of giving the right
of habeas corpus. It is done by legislation, and it is done during a war, and in
many statutes.

Mr. MacDonaLp: I did not make any research, Senator Pouliot, in con-
nection with that. I have never had occasion to review that area, so I would
not like at the moment, without inquiring, to measure the extent to which
habeas corpus has been restricted.

Senator PourioT: I know that it has been, and it is in the statute books,
and nobody complains about it.

The CHAIRMAN: What is the next point?

Senator WALKER: Mr. Chairman, I think it is clear, thank you very much.
I think subsection (3) is clear, as set out by Senator Roebuck, and I do not think
there could be any other alternative. Unless it is refused, there would be no
shopping around.

Mr. MacDonAaLD: If I may address myself to Senator Walker for a minute.
My point was that subsection (3) is the section in this bill which is intended, in
consideration of the right of appeal which is given, to discontinue the practice
of shopping around. My suggestion is that subsection (3) only goes half way:
it only prevents shopping around when you are refused the writ. It does not
prevent shopping around when you get the writ but are refused the discharge
of the prisoner.

The CHAIRMAN: After a hearing on the merits.

Mr. MacDoNALD: That is correct.

The CHAIRMAN: The hearing on the merits encompasses a judgment of the
court, and if you have that paragraph (5) gives you the right of appeal. You are
Suggesting that with a judgment of the court against me I could go to another
judge and ask him to issue a writ releasing the prisoner. With all respect, I
find that difficult to understand.

Senator CroLL: Mr. MacDonald, you have on other occasions been over-
ruled, with deference.

Mr. MacDoNALD: Many times.

Senator CroLL: Not too many times.

The CHAIRMAN: Can we move on to the next point? I think we have clearly
what your point is.

Mr. MacDonaLp: If I may add, Senator Croll, never more pleasantly!
MY second point relates to words that I feel a bit guilty about, because I believe

In a previous discussion I rather led Senator Roebuck into a trap—the words
21471—2
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in subsection (3) “unless fresh evidence is adduced”—as the result of my reading
to Senator Roebuck an excerpt from Halsbury. But on reconsideration of that
matter this afternoon, Senator Roebuck, it occurs to me that on habeas corpus
the court does not look at the evidence ordinarily, and that by putting the
words in there, an unintended inference is placed that the court is to look at
the evidence. The wording would be better if it were restricted to the previous
words, “on the same grounds”.

The CHAIRMAN: I think that would not take any of the strength out of this.

Senator RoEBUCK: I think I could agree with that. Didn’t we get those
words from the new English act of 1960 and not Halsbury?

Mr. MacDonNALD: What I gave you, Senator Roebuck, was a paraphrase in
Halsbury of the English act. It was the paraphrase I gave you.

Senator RoEBuck: I thought it was taken from the English act, but I am
not arguing about it.

Senator LEoNARD: Mr. Chairman, may I ask Mr. MacDonald a question?
Mr. MacDonald, as I read your amendment, it gives the Crown a right of appeal
on the original application on a writ‘of habeas corpus, if the writ is granted.
I think that is something on which the committee felt there should not be any
right of appeal, and I do not think there is any right of appeal added by
Senator Roebuck’s amendment.

Mr. MacDonaLp: When you speak about my amendment—

Senator LeEonArRD: The one you have given us tonight.

Senator CroLL: There is one you drew up, and it was passed to me. It was
the tentative one.

Mr. MacDonaLD: Is this it?
Senator LeEonarD: That is it.
Mr. MacDonaLp: It is the draft amendment.

The CHAIRMAN: Wait a minute. We are going to get a horrible record when
you are talking about this “draft amendment”. We have before us officially,
and in the record, an amendment proposed by Senator Roebuck. We haven’t
any other, and when we get reading this record afterwards with this talk about
“this amendment” what are we talking about?

Senator PourioT: I have a copy of the Encyclopaedia Britannica and it is

the same spelling. I want you to look at that so that we will not make any
mistake.

. The CHAIRMAN: There is an “ii” instead of “ji”. They write it both ways
in Latin.

Senator Pourror: I trust the Encyclopeedia Britannica.

_The CHAIRMAN: Let us come back to the legal procedure here. In con-
nection with the point Mr. MacDonald has raised about the adoption of the
words “unless fresh evidence is adduced”, it may well be that the section in
paragraph 3 would get along without those words, but Senator Roebuck has
gOOd_ preced.ent for including them, because the English Administration of
iIustlce A(EI; in 1960, in dealing with this and in limiting the appeal, uses the
té}llnguage un}ess f{'esh evidence is adduced in support of the application” so

at the applicant is not going back a second time on the same evidence.
Senator CroLL: Mr. MacDonald being aware of that, as I am sure he is,

some objection to it and he raises it by saying that the judge may feel

must. look at the evidence. That is the point he made. But the British have
ed with that for some time, have they not?

howM{‘ MacDonaLp: I do not know enough about the English practice and
141 1t may have been extended lately on habeas corpus to say that the
porting of those words into our act would have no unintended effect.

has
he
liv
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Senator CrOLL: Is it not a fair gamble to take where we are breaking some
new ground?

The CHAIRMAN: Reading the whole section as it refers to this language
which Senator Roebuck has incorporated in the new act, section 14 of the
Administration of Justice Act 1960, subsection (2) says:

No such application shall again be made by or in respect of that
person on the same grounds,—

This is the exact language we have in paragraph 3—

—whether to the same court or judge or to any other court or judge,
unless fresh evidence is adduced in support of the application;—

So that what we are adopting here, or adapting, whichever way you want to
say it, is the language of the English statute in exactly the same kind of situa-
tion we are trying to cover here. I would think we have a fairly good precedent.

Senator RoEBUCK: I thought so when I put it in.

Senator HUGESSEN: Mr. Chairman, the whole thing starts with the refusal
of a judge of an application. He must have some ground for the refusal. I think
the words “unless fresh evidence is adduced” are appropriate if the applicant
comes again, because there must be new evidence.

Senator LANG: One does not adduce evidence on an application.

Mr. MacDonALD: Again I do not want to labour this point, but I do want
to make it clear that in Canadian practice, generally speaking, on a habeas
corpus application the court does not retry the case and does not rehear the
evidence.

Senator HUGESSEN: Then on what ground does a judge refuse to hear the
application?

Mr. MacDonaLD: I would say chiefly on questions of law, Senator Hugessen.
I am sure the habeas corpus is not used as a means of retrying the case on the
evidence, and that is why I am afraid of this.

The CHAIRMAN: Is it retrying it on the evidence, or do you have another
application made? And if that application discloses the same grounds to sup-
port the issue of the writ then it will not be granted, but if that application
discloses fresh evidence, or, in other words, it is not on the same grounds, then
the judge will entertain the application although he may still refuse it.

Senator Roesuck: As I know the practice, when you make an application
you support it by affidavit evidence and an argument as well, and the judge
makes his decision as to whether he will issue the writ. Although the evidence
before him is affidavit evidence it is still evidence adduced; “evidence adduced”
is not limited to a man standing in the box.

The CHAIRMAN: No, the producing of affidavits is adducing evidence.

Senator CROLL: Mr. Chairman, we have had a full discussion of this—

The CHAIRMAN: Just one moment, Senator Croll, it may be that Mr.
MacDonald has another point to make.

Mr. MacDonaLD: I have several.

The CHAIRMAN: Will you proceed?

Mr. MacDonNALD: The next point, Mr. Chairman, still touches on subsection
(3). I draw the committee’s attention to the fact that subsection (3), as does
Subsection (5), gives an express right of appeal in habeas corpus. Section
691(1) of the Criminal Code reads:

An appeal lies to the court of appeal from a decision granting or
refusing the relief sought in proceedings by way of mandamus, certiorari
or prohibition.
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Appeals lie in those matters under the Supreme Court Act. The question I raise
is whether the express giving up of an appeal in this section in respect of
habeas corpus raises an inference against the appeal in other cases.

Senator RoEBUCK: Is the express appeal stated in the Supreme Court Act?

Mr. MacDonNALD: It is not express. Mandamus, certiorari and prohibition
are not expressly mentioned in section 41 of the Supreme Court Act. The
appeal exists merely under the general words of section 41.

Senator LEONARD: I think the real purpose of subsection (3) is to give the
right of appeal only in the case of the refusal, and that is why it is spelled
out specifically.

The CHAIRMAN: That is right.

Senator LEONARD: And that is why it should be spelled out specifically.

Senator WALKER: And it does not deal with the judgment at all.

The CHAIRMAN: No, the judgment comes in the next one.

Senator WALKER: I think the section is clear.

The CuaIRMAN: Is there another point, Mr. MacDonald?

Mr. MacDoNALD: Yes, I have two of them.

The CHAIRMAN: Let us have them.

Mr. MacDonaLD: They relate to subsections (4) and (5).

The CHAIRMAN: What is your point?

Mr. MacDoNaLD: The point in connection with subsection (4) is that it
appears to me it may cut across the actual practice in habeas corpus, because
frequently today, I believe, you do not employ two steps. You do not go to
the court and get the writ, and then have the writ returned with the prisoner
before the court, and then argue the question of the validity of his custody. The
whole thing is argued upon the application. In the light of that parctice I am
not sure what is the effect of talking about the granting of the writ in sub-
section (4).

The CHAIRMAN: Well, until the writ has been granted under what authority
will the jailor deliver a prisoner and bring him before a judge?

Mr. MacDonALD: He is not delivered, Mr. Chairman. It is argued in his
absence.

Senator RoeBuUck: It is only by order of the court, according to the
Supreme Court Act, that the argument may take place in the absence of the
prisoner.

The CHAIRMAN: I am talking about proceedings in the first stage where
you apply for a writ. The prisoner is not there at that stage. If the judge
refuses the writ the prisoner is not delivered before the judge for hearing on
the merits. What is your next point, Mr. MacDonald?

Mr. MacDonALD: The next point is with respect to subsection (5) where it
provides that the appeal lies at the instance of the applicant or the Crown,
but not at the instance of any other party. My point there is this, that I do not
know of any place in the Criminal Code where the words “the Crown” are
used.‘ I am not sure exactly what purport it would have there. I am not sure
that in practice every case of habeas corpus, where you would want to give an
appeal, is invariably in the name of the Crown. A writ of habeas corpus
will ordinarily be directed to the custodian.

i A'I‘he CHAIRMAN: qu do you get infco a jail without some involvement of
e Attorney General, either directly or indirectly, either the Attorney General
Or some person appearing on his behalf, which is called the Crown?
Mr. MacDONALD: Ordinarily, you do not.
The CHAIRMAN: You do not?

%
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Mr. MacDonNALD: But I think it is significant that in subsection (1) of the
section, it does not deal in terms of the parties as presently worded. It simply
says an appeal lies to the Court of Appeal, leaving the parties to be determined
in the ordinary way.

The CHAIRMAN: Would it make any difference to you if, instead of saying
“Crown” you said “the Attorney General of the Province”?

Senator WALKER: What term is used? You say the term “Crown” is not
used. What then has been used to indicate the same thing?

Mr. MacDoNALD: Such an expression, Senator Walker, as “a person con-
victed on indictment” on the one hand, or “the Attorney General of the
Province or the Attorney General of Canada” on the other hand.

Senator WALKER: Would you prefer the insertion of the words ‘“Attorney
General of the Province”?

Senator CroLL: You are leaving out the words “Attorney General of
Canada”.

Senator ROEBUCK: I represented the Crown for a good many years as
Attorney General and that was the phrase we used all the time, rightly or
wrongly.

The CHAIRMAN: The description of the position, or the authority, is, of
course, “the Attorney General in the right of the province or in the right of
Canada”. Is that the language that you would prefer?

Mr. MacDonaLp: Well, my preference, as far as language is concerned,
would be the language which is used now in subsection (1). With respect,
I do not see the danger of this appeal being asserted, if there is such a case,
by somebody who does not answer the description of the Crown.

The CHAIRMAN: That was not my question, Mr. MacDonald. You are
addressing yourself to the use of the word “Crown” in subparagraph (5) and
vou thought that “Crown” was a language not legally descriptive of who may .
be instituting an appeal. So what I did ask you was whether you would
prefer, in place of the word Crown: “at the instance of the Attorney General
in the right of the province or at the instance of the Attorney General in the
right of Canada”. I gathered that your criticism was of the word “Crown” in
subparagraph (5).

Senator CoNNOLLY (Ottawa West): What words are used in the appeal
section of the Code?

Mr. MacDoNALD: It is “Attorney General,” Senator Connolly.

Senator ConnNoLLY (Ottawa West): Without any qualification?

Mr. MacDoNALD: By definition, it means “the Attorney General of the
province,” but in certain sections of the Criminal Code, a concurrent right of
appeal is conferred on the Attorney General of Canada as well.

Senator WALKER: You feel it has to be spelled out for both? I want to
get your definition.

The CHAIRMAN: In the definition of the Criminal Code, “Attorney General”
means the Attorney General or Solicitor General of a province, in proceedings
in which this action is taken; and in respect of the Northwest Territories and
Yukon Territory, it means the Attorney General of Canada. So, when you
use the words “Attorney General,” if you use them here in place of “Crown,”
that is what you would mean.

Senator RoeBuck: I think that would be sufficient, Mr. Chairman. After
all, it is the Attorney General of the Province who has the carriage of the
Criminal Code and its administration.

The CHAlRMAN: So, we could put in the place of the word “Crown” the
words ‘“Attorney General of the Province”.
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An hon. SENATOR: Just “Attorney General”.

Senator RoeBuck: I am satisfied.

The CHAIRMAN: Are you satisfied, Mr. MacDonald, with the substitution
of the words “Attorney General” for the word “Crown’” in (4) and (5)?

Mr. MacDoNALD: Well, I am not completely satisfied, Mr. Chairman, that
this would let in all the appeals that, it will turn out, should be included.

Senator RoEBUCK: You want the appeal by anybody to whom the writ
has been directed, and therefore a party to the proceedings, to have an appeal?

Mr. MacDonALD: I do not want it so much, Senator Roebuck, as that I
question what is going to be the effect of departing from the general words
that are used in subsection (1) of the section.

The CHAIRMAN: Of course, there does not have to be uniformity as between
subsection (1) and the subsection (2) that we are designing.

Mr. MacDonNALD: Let me put it this way, Mr. Chairman, that I think the
Attorney General of a Province, or the Attorney General of Canada, would
be an improvement on “the Crown.”

The CuHaRMAN: I would have no objection to your inserting “Attorney
General of a Province.”

Senator CrorLL: But you are leaving out the Attorney General of the
Dominion.

The CHAIRMAN: No—both the Attorney General of a Province or the
Attorney General of Canada.

Senator CroLL: All right.

Senator RoeBuck: If the Attorney General of Dominion is included, I have
no objection.

The CuARMAN: Then, for “Crown” we include the Attorney General of a
Province.

Senator WALKER: Or of the Dominion.

The CHAIRMAN: Or of Canada.

Senator RoeBuck: Would that not give the Attorney General of Manitoba
a right to act in the Province of Ontario?

Mr. MacDonALD: Well, I think it should be the Attorney General of the
Province.

Senator RoeBuck: The province, and the province in which proceedings
have taken place.

The CralrmAN: I think it should be the Attorney General of the province
concerned, or the Attorney General of Canada.

Mr. Hopkrins: Yes, I would agree with that.

T}.le CHAIRMAN: Shall we put that amendment in paragraphs 4 and 5,
replacing the word “Crown”?

Senator WALKER: Yes.

Senator MacpoNaALp (Brantford): Mr. Chairman, it is obvious that I
have had no practice in connection with habeas corpus applications, but I want
to ask a question with regard to clause 3. If I apply for a writ of habeas

corpus and present evidence, and the application is refused, what do I get?
Do I get a judgment refusing the application?

The CHAIRMAN: There is an order refusing the application.

Senator MACDONALD (Brantford): i
would receive under (5)? msilid s e s

The CHARMAN: Under (5) is a judgment of the court on the merits.
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Senator MAcpoNALD (Brantford): Well, the other is a judgment on an
application after hearing evidence.

The CHAIRMAN: No. The first application is to have the prisoner before the
court, and there is an order for that granting a writ or refusing the writ.

Senator MAcDONALD (Brantford): All right. Then why do I have more
right to appeal from a order than I have to appeal from a judgment?

The CHAIRMAN: You have not, you have the same right.

Senator MACDONALD (Brantford): No, under (5) you say I have not a right
to shop around, because I have a judgment, but under (3) I have a right to
shop around.

The CHAIRMAN: No, you have no right to shop around under (3). That
right is taken away.

Senator MAcDONALD (Brantford): Why did I not have an equal right under
(3) under an order as I would have on a judgment?

The CHAIRMAN: Well, under (3) if the judge issues an order directing the
writ of habeas corpus to issue, I have the order and the prisoner is delivered
at the appointed date of hearing, and the hearing takes place on the merits. If
the judge refuses the order the prisoner and his counsel on his behalf have a
right to appeal that.

Senator MacpoNALD (Brantford): No, he had a right to shop around.

The CHAIRMAN: No, he has a right to appeal, or if he has fresh evidence
he can make another application.

Senator MAcpoNALD (Brantford): No, but under an order of the court,
according to this bill, a right is taken away from me to shop around, but under
judgment the right is not taken away from me to shop around.

The CHAIRMAN: There is no right under a judgment to shop around.
Senator ROEBUCK: There never was.

Senator MACDONALD (Brantford): Well, I cannot see why there would not
be an equal right, apart from this bill, to shop around in the case of an order.
I may be wrong; I do not know.

The CHAIRMAN: Under this amendment there is no right to shop around,
either at the stage of the issue of the writ or at the stage of judgment.

Senator MACDONALD (Brantford): It does not say that.
The CHAIRMAN: It certainly does.

Senator MACDONALD (Brantford): It does not say that. However, I am
asking for information. I am not convinced.

Senator CroLL: I will move the amendments as amended.
Senator LEONARD: These are Senator Roebuck’s amendments?
The CHAIRMAN: Yes, with the changes.

Hon. SENATORS: Carried.

The CHAIRMAN: Shall I report the bill, as amended?

Hon. SENATORS: Carried. :

The committee adjourned.
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ORDER OF REFERENCE

“A message was brought from the House of Commons by their Clerk with a
Bill C-90, intituled: “An Act to amend the National Defence Act”, to which they
desire the concurrence of the Senate.

The Bill was read the first time.
With leave of the Senate,

The Honourable Senator Connolly, P.C., moved, seconded by the Honourable
Senator Hugessen, that the Bill be read the second time now.

After debate, and—

The question being put on the motion, it was—
Resolved in the affirmative.

The Bill was then read the second time.

The Honourable Senator Connolly, P.C., moved, seconded by the Honourable
Senator Hugessen, that the Bill be referred to the Standing Committee on
Banking and Commerce.

The question being put on the motion, it was—
Resolved in the affirmative.”

J. F. MacNEILL,
Clerk of the Senate.
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MINUTES OF PROCEEDINGS
THURSDAY, July 16, 1964.

Pursuant to adjournment and notice the Standing Committee on Banking
and Commerce met this day at 11.00 a.m.

Present: The Honourable Senators: Hayden (Chairman), Aseltine,
Beaubien (Bedford), Beaubien (Provencher), Bouffard, Burchill, Brooks, Cook,
Connolly (Ottawa West), Crerar, Fergusson, Gouin, Hugessen, Irvine, Isnor,
Kinley, Lang, Leonard, McCutcheon, Molson, Paterson, Pearson, Pouliot, Power,
Smith (Kamloops), Thorvaldson, Willis and Woodrow.—(28).

In attendance: Mr. E. Russell Hopkins, Law Clerk and Parliamentary
Counsel.

On Motion of the Honourable Senator Leonard it was Resolved to report
recommending that authority be granted for the printing of 800 copies in English
and 300 copies in French of the proceedings of the Committee on Bill C-90.

Bill C-90, “An Act to amend the National Defence Act”, was read and
considered.

The following witness was heard:
The Honourable Lucien Cardin, Associate Minister of National Defence.

On Motion of the Honourable Senator McCutcheon it was Resolved to report
the Bill without amendment.

At 11.30 a.m. the Committee concluded its deliberation of Bill C-90.

Attest:

F. A. Jackson,
Clerk of the Committee.



REPORT OF THE COMMITTEE
THURSDAY, July 16, 1964.

The Standing Committee on Banking and Commerce to whom was referred
the Bill C-90, intituled: “An Act to amend the National Defence Act”, have in
obedience to the order of refernce of July 15, 1964, examined the said Bill and
now report the same without any amendment.

All which is respectfully submitted.

SALTER A. HAYDEN,
Chairman.




THE SENATE
THE STANDING COMMITTEE ON BANKING AND COMMERCE

EVIDENCE
OrTAWA, THURSDAY, July 16, 1964.

The Standing Committee on Banking and Commerce, to which was referred
Bill C-90, to amend the National Defence Act, met this day at 11.00 a.m.
Senator Salter A. Hayden (Chairman) in the Chair.

The CHAIRMAN: We are proceeding now to consider Bill C-90. Is it the wish
of the committee that we should have the proceedings reported?

Senator LEONARD: Yes.

The committee agreed that a verbatim report be made of the com-
mittee’s proceedings on the bill.

The committee agreed to report, recommending that authority be
granted for the printing of 800 copies in English and 300 copies in French
of the committee’s proceedings on the bill.

The CHAIRMAN: We have with us on Bill C-90 the Associate Minister of
National Defence, Mr. Lucien Cardin, and also Brigadier-General Lawson
who is well known to this committee. We will ask the minister to make an
opening statement.

Hon. Lucien Cardin, Associate Minister of National Defence: Mr. Chairman and
senators, this is the first time I have had the opportunity and pleasure of
appearing before a Senate committee. I am happy to be able to do so in: con-
nection with Bill C-90. I have with me, as the chairman pointed out, Brigadier
Lawson and Group Captain MacLearn, who are, as you will well imagine, far
more experienced than I in this field.

However, as members of the committee have had yesterday, I understand,
a thorough explanation of what is proposed in the bill in the speech made by
Senator Connolly (Ottawa West), I think it would be adequate and sufficient if
I were just to make a very brief statement and then if there are questions to be
asked I shall do my best to answer them.

The bill we have before us today is designed, as you know, to implement
one of the most important policy changes forecast by the White Paper on
defence. Actually it is the first step towards integration, and the purpose of
the bill is to make possible the integration and control of the Canadian forces
at the top. As members of the committee will well realize the bill goes no
further than that. It does not provide for the amalgamation of the forces them-
selves, and further amendments to the National Defence Act would be required
for that purpose.

In effect the bill removes all references to the Chairman of the Chiefs of
Staff Committee, the Chief of Naval Staff, the Chief of the General Staff, and
the Chief of the Air Staff, from the National Defence Act, and to substitute
therefor one officer to be known as the Chief of the Defence Staff. The principal
amendment is to section 19 of the act which now provides for the appointment
of the Chairman of the Chiefs of Staff Committee and the Chiefs of Staff. It is
proposed that section 19 should be repealed and a new section substituted there-
fore under which the Governor in Council would be empowered to appoint
the Chief of the Defence Staff who under the direction of the minister will be
charged with control and administration of the Canadian forces.
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The other amendments contained in the bill are consequential upon the
amendment of substance, section 19, and it is proposed that the new act, if
approved, should come into force on proclamation. This will provide the neces-
sary time to amend the regulations and set up the new headquarter staff prior
to the effective date of the amendment.

I think, Mr. Chairman, that this bill which comes out of the White Paper
is an excellent one. It follows the recommendations in the White Paper, and
I understand that the White Paper has been thoroughly debated both in the
house and in your chamber. Therefore, I do not feel I should take any more of
your time by expounding further on the particular bill; and perhaps it might
be more useful for honourable senators to ask questions, if they have any to
ask, and then I would be delighted to answer them if I can.

The CHAIRMAN: Any questions?

Senator BourrArD: What about the 500 men that were dismissed from the
air force? Are the new regulations going to be applied to them?

Hon. Mr. CarpinN: Yes, I understand a statement was made to the effect
they may not be considered for the special benefits. That is not exact. These 500
air erew would definitely come within the terms of the benefits.

Senator BourrarDp: Thank you very much.

Senator LEONARD: In the appropriation bill the date of May 7 is used as
the date from which these special provisions are made for those who are com-
pulsorily retired. Is that so?

Hon. Mr. Carpin: No. Those who are compulsorily retired would not be
retired within six months. They may have been given a warning or advice
around May 7, but the actual compulsory retirement would take place some
time in August.

Senator LEONARD: But if you were retired before May 7, then the provisions
in the special appropriation bill do not apply? The only purpose of my question
is to make sure that these 500 airforce men Senator Bouffard referred to come
in under the terms of the appropriation bill by having been compulsorily retired
after May 7.

Hon. Mr. CarpiN: Yes, they were advised after May 7, and they do fall
within the benefits.

The CHAIRMAN: Any other questions?

Senator PEArRsON: What effect has this unification of the three services on
our other NATO partners?

Hon. Mr. CarpiN: Nothing but a considerable amount of interest in the
exercise we are going through. Several of our allies have been quite interested
in the experiment that is now taking place within our armed services. I under-
stand the United States and the U.K. are particularly interested in this, and
there are some statements made by eminent officers in both these countries
which claim this is eventually bound to happen in the armed forces of the
different nations. However, as you can well imagine, the problem of integration
both @n the United States and the United Kingdom is infinitely more difficult
?han it is in our relatively small forces. I think everyone is looking on to see
Just how successful this integration will be in our Canadian forces, and I am
quite optimistic, and so is Mr. Hellyer, that we can achieve this and that we
can end up with a very effective armed force.

Senator McCUTCHEON: Mr. Chairman, could the minister give us an esti-
mate as to the total amount of the special benefits which may be paid as a
result of the changes that have been described to us? And, secondly, could he

give us an estimate as to the increased annual burden on the armed forces’
superannuation fund as a result of these retirements?
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Hon. Mr. CARDIN: I do not know whether it is possible to give any definite
cost of these special benefits because, as you well realize, the differences in the
ranks of the people who are going to be retired make it difficult.

Senator McCuTcHEON: I appreciate that, but we were given a statement
last evening that purported to show or forecast the anticipated loss in personnel
by compulsory retirement and attrition. For example, we are going to lose 10
officers of the rank of lieutenant-general and major-general in the next two
years. Some may be by normal retirement and others by compulsory retirement.
I suggest that whoever made up the figures must have made an assessment as
to the ranks and the numbers.

Hon. Mr. CArDIN: We do not have the exact figures, senator, but I have
been told that through normal attrition there is a loss of about 12,000 per year.

Senator CoNNOLLY (Ottawa West): That is 12,000 through?

Hon. Mr. CarpIN: About 12,000 through normal attrition.

Senator CoNNOLLY (Ottawa West): Lost to the forces?

Hon. Mr. CARDIN: Yes.

Senator THORVALDSON: 12,000 retirements?

Hon. Mr. CARDIN: Yes.

Senator LEONARD: In the normal course, apart from the savings you are
going to effect as a result of this new movement under the bill, there would be
approximately 12,000 retirements or losses by attrition in a year, and they
would normally be replaced by new recruits; but when you start to lose 10,000

over a period of two years by compulsory retirement you feel a goodly portion
of that could be taken up through the normal retirements?

Hon. Mr. CARDIN: Yes.
Senator LEONARD: And you do not need to recruit as many new personnel

as you otherwise would be doing, and that is the way you have in mind that
the 10,000 loss in personnel will result?

Hon. Mr. CaArpIN: Yes. There will be the normal attrition and the com-
pulsory retirement of certain people that we feel are redundant, whose jobs
are no longer available. However, I think you will appreciate the fact we still
have to continue our recruiting in order to have new blood.

Senator LEONARD: But not to the same extent as would be the case were
this change not envisaged by this bill.

Senator POoweER: Would you recruit 10,000 less in a ye_ar? The normal
attrition is 10,000 a year. You have to fill that up by recruiting. Under these
new circumstances will you recruit 10,000 less?

Hon. Mr. CaArpIN: The reduction is over a period of two years, and we
would recruit less. Yes, it would be 10,000 less.

Senator POWER: What will be the net reduction of the armed services when
you are through with this? I am speaking of service personnel and not of
civilian. :

Hon. Mr. Carpin: 10,000 over the next two years.

Senator Power: 10,000 over the next two years?

Hon. Mr. CagrpIN: Yes, by some attrition and some compulsory retire-
ment.

Senator PoweRr: If it is not a state secret, what is the number of persons
in the army now, 110,000?

Hon. Mr. CarpIN: 120,000 in the three services.
Senator Power: 120,000 in the three services?
Hon. Mr. CarpiN: Yes.
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Senator POWER: So, roughly, at the end of two years you will have 110,000?
Hon. Mr. CArpIN: Yes.

Senator MoLsoN: Could I ask the minister a couple of questions? Are all
these 500 in the Royal Canadian Air Force air crew?

Hon. Mr. CArDIN: Yes, most of them are.
Senator MoLsoN: All commissioned air crew?

Hon. Mr. CARDIN: Yes, to the best of my knowledge, but not all pilots.
There are some air traffic control officers and things like that.

Senator MoLsoN: But they are on strength as air crew?

Hon. Mr. CarpiN: Yes, except the flying control officers.

Senator MoLson: The flying control officers were not previously air crew?
Hon. Mr. CaArpiN: Not necessarily.

Senator MoLsoN: Some were?

Hon. Mr. CarpIN: Some would be and some would not.

Senator MorsoN: The second thing I would like to ask the minister is,
how did it happen that the air force showed up immediately as having 500
redundant whereas the other two services to date, I do not think, have had
comparable numbers? How does this particular thing occur?

Hon. Mr. CarpiN: I understand, and I think I should make this point first
of all, that the 500 air crew are in a category which is considered as being
distinet from the reduction from the ordinary compulsory retirement of the
services. What happened, as I understand it, was that, I think it was during the
Berlin crisis, it was felt there should be an increase or that there was a potential
need for an increase in the number of air crew. A considerable number of
people were taken on and were kept on. It has been felt for some time that
these 500 redundant air crew should be released, but is only now we have
decided to reduce them completely, in line with the regular compulsory retire-
ment of the other 10,000.

Senator MoLsoN: These compulsory retirements are not confined to short
service commissions or men on short service?

Hon. Mr. Carpin: No, they are not confined to that. It will be right across
the board.

Senator THORVALDSON: Mr. Chairman, I was wondering, if there is an
attrition of about 12,000 a year, as was stated, why you have to have these
compulsory retirements at all. Is it not possible to do what you want to do by
the method of normal retirement?

Hon. Mr. Carpin: No. What happens is that we feel that there will no
longer be positions available for the people who are going to be compulsorily
retired, that their jobs are redundant, or something to that effect; and we
could not just by normal attrition arrive at what we want to achieve in the
Department of National Defence, and we have to go to this compulsory retire-
ment in order to achieve our objective.

The CHAIRMAN: Is not the answer you are not able to correlate between
the person who goes because of normal attrition and the person who is com-
pl,.llsoyxl'y retired? You cannot relate those two things. If a job is done away
with it is done away with, and there is no place for the man.

Senator THORVALDSON: I quite understand that.

Mr. Cardin, is there any policy of attempting to retire the older men
rather than the younger men, or is it going to be irrespective of age?
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Hon. Mr. CarpiN: I think the criterion that would be used would be the
requirement for the man. I think that is the basis of our whole exercise, and
now other factors, of course, will be taken into account. The main thing is to
decide whether or not we need that particular man.

Senator THORVALDSON: In general, who makes those decisions in regard to
what persons shall retire?

Hon. Mr. Carpin: Well, I would think this would be done by the chiefs
of the different staffs ultimately, and there is a procedure whereby, I think,
the ministers have a chance to take a look at the people who are going to be
retired of the rank of lieutenant-colonel and above. The commanding officers
in the different areas would also have some recommendations as to which
men should stay on and which should not. I would think that in the normal
exercise of the procedure the commanding officer would be able to find out
whether or not a man wanted to stay on or wanted to leave. Supposing you
have two of three people whose jobs are redundant, and you need only one.
There might be some people who would just as soon leave as stay. That type
of thing would be taken into consideration, but main criterion is the require-
ment.

Senator THORVALDSON: I am glad to have the answer that some regard
will be paid to the men themselves. Some will want to leave, and that will
be facilitated by the department.

Hon. Mr. CarpiN: Yes, but this is not going to be an exercise. It will be
more or less on a personal basis as between the C.O. It will not be done by a
formal writ of execution.

Senator THORVALDSON: The department will try not to be ruthless in this
regard?

Hon. Mr. CARDIN: Yes. It will take into consideration the desire.

The CHAIRMAN: Shall we take it that the department will proceed in a
way that could not be designated as ruthless?

Senator THORVALDSON: Yes.

The CHAIRMAN: If you put it in the way you put it it raises the old ques-
tion: When did you stop beating your wife?

Senator CoNNOLLY (Ottawa West): Justice shall not only be done but shall
appear to be done.

Senator HUGESSEN: Then this compulsory retirement will be among the
headquarters staff.

Hon. Mr. CArRDIN: Yes, that is where the greatest amount will take place.
We feel that the headquarters has overgrown itself.

Senator LEONARD: In the scale of special cash benefits that are set out
in the table given to us there does not seem to be any provision so far as I
can see for an amount to be given to men who have served less than five years.

Hon. Mr. CArDIN: That is correct.

Senator LrONARD: Do you contemplate there will be any of those com-
bulsorily let go?

Hon. Mr. Carpin: I think they would be at a minimum because they are
the younger ones. There may be a few involved, but I do not think there would
be very many.

Senator THORVALDSON: Mr. Minister, in that regard I think there was a
Question asked of the Leader of the Government in the Senate to the effect
that when these men were retired would they have some priority in respect of
Dositions that are open in the civil service. I think some attention should be
Paid to that because, after all, some of these people who will be retired are
Veterans who have served in the last war, or in some war.
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Hon. Mr. CArDIN: I am informed they would have the same priority as the
veterans have had in the past if they have served in the war. There is no other
advantage.

The CHAIRMAN: Are there any other questions?

Senator LANG: Mr. Minister, how long do you anticipate it will take for the
three services to be integrated?

Hon. Mr. CarDpIN: That is a very dicey question. I would hate to put a
definite figure on it, but it seems to me that three or four years would be a rough
guess as to how long it will take.

Senator LEONARD: At least?

Hon. Mr. CArDIN: Yes, at least. That is a minimum.

Senator SmrTH (Kamloops): Do you know anything about the normal rate
of drop-out of those who have been in the service five years or less? I under-
stand that there is a considerable drop-out at the end of the first period of
service?

Hon. Mr. CArpIN: Yes. What is it that you want to know?

Senator SmrItH (Kamloops): What is the normal rate of drop-out of those
who have only been in the service up to five years?

Hon. Mr. CarpIN: We do not have that figure. If you would like it I will try
to get it for you.

Senator SmiTH (Kamloops): Is it considerable?

Hon. Mr. CarpiN: Yes, it is considerable.

Senator THORVALDSON: Mr. Minister, I am just wondering if this term
“integration” is not being used rather loosely. I might be wrong, but I have
been of the view that there was not going to be an integration of the services as
such; that the three services would remain separate and pretty much as they
are. It is my understanding that the main purpose of this bill is to create one
chief of staff in the place of the three chiefs we now have.

Hon. Mr. CarpiN: That is correct, Senator. This particular bill is aimed at
having one chief of the defence staff. As I stated earlier, this is the first step to
be taken towards integration, but eventually, and according to the normal
evolution, the forces will automatically integrate themselves.

The CHATRMAN: Are there any other questions?

; Senator MoLsoN: I have one question. I do not wish to quibble, but I would
h}{e to ask the minister how the term “chief of operational readiness” was
picked instead of “chief of operations”. That seems to me to be an odd bit of
semantics.

Hon. Mr. Carpin: I think that is a very good parting question. I have no
answer for it.

The CHAIRMAN: Are you ready to report the bill without amendment?
Hon. SENATORS: Agreed.
The CHAIRMAN: Thank you very much, Mr. Minister.

Thg committee thereupon concluded its consideration of Bill C-90, to amend
the National Defence Act.
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ORDER OF REFERENCE

Extract from the Minutes of the Proceedings of the Senate, Wednesday,
May 27, 1964.

“Pursuant to the Order of the Day, the Senate resumed the debate on the
motion of the Honourable Senator Hayden, seconded by the Honourable Senator
Crerar, P.C., for second reading of the Bill C-91, intituled: “An Act to amend
the Income Tax Act”.

After debate, and—
The question being put on the motion, it was—
Resolved in the Affirmative.

The Bill was then read the second time.

The Honourable Senator’ Hayden moved, seconded by the Honourable
Senator Crerar, P.C., that the Bill be referred to the Standing Committee on
Banking and Commerce.

The question being put on the motion, it was—
Resolved in the affimative”
J. F. MacNEILL,
Clerk of the Senate.
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REPORT OF THE COMMITTEE

WEDNESDAY, June 3, 1964.

The Standing Committee on Banking and Commerce to whom was referred
the Bill C-91, intituled: “An Act to amend the Income Tax Act”, have in
obedience to the order of reference of May 27, 1964, examined the said Bill
‘and now report the same without any amendment.

All which is respectfully submitted.

SALTER A. HAYDEN,
Chairman.




MINUTES OF PROCEEDINGS

WEDNESDAY, June 3, 1964.

Pursuant to adjournment and notice the Standing Committee on Banking
and Commerce met this day at 9.30 a.m.

Present: The Honourable Senators: Hayden (Chairman), Aseltine, Baird,
Beaubien (Bedford), Beaubien (Provencher), Blois, Cook, Crerar, Croll, Des-
sureault, Fergusson, Flynn, Gelinas, Gershaw, Hugessen, Irvine, Isnor, Lambert,
Lang, Leonard, McCutcheon, McLean, Molson, Paterson, Pouliot, Reid, Smith
(Kamloops), Taylor (Norfolk), Thorvaldson, Vaillancourt, Walker, White and
Woodrow. (33)

In attendance: Mr. E. Russell Hopkins, Law Clerk and Parliamentary
Counsel.

On Motion of the Honourable Senator Croll it was RESOLVED to report
recommending that authority be granted for the printing of 800 copies in
English and 300 copies in French of the proceedings of the Committee on
Bill C-91.

Bill C-91, intituled: “An Act to amend the Income Tax Act” was considered,
clause by clause.

The following witnesses were heard:

Mr. F. R. Irwin, Director, Taxation Division, Department of Finance.

Mr. D. R. Pook, Chief Technical Officer, Taxation Division, Department of
National Revenue.

Mr. A. L. DeWolf, Legal Branch, Department of National Revenue.

At 11.40 a.m. the Committee deferred further consideration of Bill C-91
until 2 p.m.

At 2.00 p.m. the Committee resumed consideration of Bill C-91.

The following witnesses were heard:
The Hon. Walter Gordon, Minister of Finance.
The Hon. C. M. Drury, Minister of Industry.

On Motion of the Honourable Senator Leonard it was RESOLVED to report
the Bill without any amendment.

At 2.45 p.m. the Committee adjourned to the call of the Chairman.

Attest.
F. A. Jackson,
Clerk of the Committee.
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THE SENATE
THE STANDING COMMITTEE ON BANKING AND COMMERCE
EVIDENCE

OrTawA, Wednesday, June 3, 1964.

The Standing Committee on Banking and Commerce, to which was referred
Bill C-91, to amend the Income Tax Act, met this day at 9.30 a.m.

Senator Salter A. Hayden (Chairman) in the Chair.

The committee agreed that a verbatim report be made of the com-
mittee’s proceedings on the bill.

The committee agreed to report, recommending that authority be
granted for the printing of 800 copies in English and 300 copies in
French of the committee’s proceedings on the bill.

The CHAIRMAN: We have a quorum. We have two bills before us this
morning, one of which is carried forward from the last meeting. We have Bill
S-22 to amend the Companies Act and we have Bill C-91 to amend the Income
Tax Act. Subject to what the committee may say, I propose we proceed with
the Income Tax Act first.

Hon. SENATORS: Agreed.

The CHAIRMAN: We have here Mr. F. R. Irwin, Director of Taxation, De-
partment of Finance and Mr. D. R. Pook, Chief Technical Officer, Taxation

Division, Department of National Revenue. We are not sure if Mr. Harmer will
be here.

Honourable senators, I propose we proceed section by section. Is that agree-
able?

Hon. SENATORS: Agreed.
The CHAIRMAN: Would you commence, Mr. Irwin, with Section 1?

Mr. F. R. Irwin, Director of Taxation, Department of Finance: Mr. Chairman,
man, and honourable senators, if you wish I will try to give a short word of
explanation about each clause or subclause.

In looking at subclause (1) to Clause 1, I suggest you might' at the same
time look at subclause (5) of Clause 3, because the two deal with the same
matter.

The CHAIRMAN: They are on page 4 of the bill.

Mr. IRwIN: Subclause 5 of Clause 3 provides that amounts paid by a tax-
Payer in connection with a notice of objection or an appeal from a tax assess-
ment may be deducted as an expense. Clause 1 provides that if expenses have
been deducted in connection with a court case and the court then awards costs to
the taxpayer, the taxpayer must take those costs that have been awarded to
him into income, if he is going to deduct costs or expenses incurred by him
in connection with the appeal. So he will be able to deduct only the net expenses
in connection with the appeal.

The CuAaIRMAN: Shall subclause (1) of Clause 1 carry, and also subclause
S on the top of page 4?
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Senator LEONARD: Just a moment, Mr. Chairman. We are bringing in sub-
clause 5 of Clause 3. I wonder whether the words in it narrow the taxpayer’s
right to deduct expenses by confining them just to the words “preparing,
instituting or prosecuting an objection”. Would a taxpayer have other expenses
which normally one would think would be allowable with relationship to his
assessment for tax which now would be disallowed because those expenses
must come strictly under this description.

The CHAIRMAN: What you mean, senator, is that if there were an indica-
tion from the department, for instance, that they were going to add to your
income as declared, or even if they had made an assessment and you had gone
down to them and discussed it with them but had never made an objection?

Senator LEONARD: Or if you got an opinion before you had got through the
question of an objection or an appeal in relation to it, normally one would
expect that that type of expense would be allowable. As far as I know, it has
been allowable. If a question is raised in connection with income tax, you go
and get an opinion, that is an expense you charge up against your taxable
profits. Up until now I will assume that was allowed. Now, you put in certain
wording, because of a question that has arisen with respect to the allowance
of taxes when you come to an objection or to-an appeal, and you specifically
state those expenses will now be allowed. Have you in spelling it out caused
the question to arise that unless you come strictly within the wording with
respect to a dispute as to a tax—have you eliminated other costs or expenses?

Mr. IRwiN: We had not foreseen this amendment as reducing a taxpayer’s
right to deduct expenses in any way. Mr. Pook may want to speak to this.
I understand there is no intention to change—

Senator LEONARD: Clearly any expenses that have been allowed hitherto
are still allowable, is that the situation?

Mr. D. R. Pook, Chief Officer, Taxation Division, Department of National Revenue:
That is right Senator. The object of this is to carry on allowable expenses from
the point where we used to cut off.

Senator LEoNARD: I think that clears the point. It is on record now that
it is not restrictive in any way.

The CHAIRMAN: Shall these two items carry?
Hon. SENATORS: Carried.

The CHAIRMAN: Then subsection 2, which is only the coming into force
date of the application of the amendment. Is that carried?

Hon. SENATORS: Carried.
The CHAIRMAN: Section 2, Mr. Irwin?

Mr. IrwIN: It adds a new paragraph (ba) to provide that payments
received by Canadian residents from the federal Republic of Germany or
from another governmental body in Germany, as compensation for persecu-
tion by the National Socialist regime shall not be included in completing the
taxpayer’s income, provided that these payments are not subject to income
tax under the Income Tax Act of the federal Republic of Germany.

~ The CHAIRMAN: Mr. Irwin, supposing they were subject, the person receiv-
ing that would be entitled to a deduction?

Mr. IRWIN: Oh, yes.

Senator REID: How many cases are there of that kind now?

g Mr. IRwIN: We do not think there are many cases, Senator, but where
this does exist a hardship may occur. I understand that the department has
not fcaxed these payments where they were made as lump sum payments, and
I think a great many of these payments were in that category.
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The CHAIRMAN: This would cover them even if they were annual
payments?

Mr. IrRwIN: This is intended to cover the annuity type of payment. I
think the annual type of payment is not taxed, but if there is any doubt, I
should think they would—

Senator MoLsoN: May I point out Mr. Chairman, that I believe (ba) was
mentioned; it should be (fa).

The CHAIRMAN: Yes, does that carry?

Hon. SENATORS: Carried.

The CHAIRMAN: Section 3, Mr. Irwin?

Mr. IRwIN: Subclause 1 merely changes the expression “60 day” to read
“120 days”. This extends the period within which the employer may make
his payment into an employees’ pension fund. Some employers base part of
their payment into an employees’ pension fund upon the amount of their
profits for the year, and it was represented to the Government that 60 days
did not give employers in every case a chance to compute their profits and
make the payment. So the period was extended to 120 days, which brings it
into conformity with the date allowed in connection with deferred profit
sharing plans.

The CHAIRMAN: Does the subclause carry?
Hon. SENATORS: Carried.
The CHAIRMAN: Subsection 27

Mr. Irwin: Subclause 2 is a complicated amendment, because it does
three things. First, it closes a loophole existing under the present wording.
Second, it provides that an amount may not be deducted twice. Third, it
broadens the rules for deduction of contributions in respect of services in
past years. The first change I referred to, which closes a loophole, is considered
necessary because the law now says a taxpayer may make contributions in
respect of past years while he was not a contributor. It was suggested that
the wording of the law at present would permit a taxpayer to keep on year
after year contributing and deducting an amount in respect of only one or
two years in the past while he was not a contributor. The amendment is
intended to provide that he may make contributions in respect of only so
many years as existed during which he was not a contributor.

The CHAIRMAN: And during which he was an employee but not a con-
tributor?

Mr. IrwiN: Yes. The second part of the amendment is merely to make
certain that a taxpayer cannot deduct an amount under two headings of the
Income Tax Act. The third change broadens the rules concerning the deduction
of amounts contributed by employees in respect to past years. At present the
law allows an employee to make contributions in respect of past years while
he was not a contributor and also allows him to make contributions in respect
of past years while he was a contributor; but he may not do both. The amend-
ment will permit him to make contributions in respect of past years while
he was a contributor as well as making contributions in respect of past years
While he was not a contributor. The intent is to give a little more flexibility
to the employee who wants to make contributions in respect of previous
Periods of employment.

The CHAIRMAN: So as to build up his ultimate reward in the way of
bPension?

Mr. IrwiN: Yes.
The CHAIRMAN: Any questions on this? Shall the subparagraph carry?
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Hon. SENATORS: Carried.

The CHAIRMAN: Subsection 3, on the top of page 3 of the bill, deals with
tuition fees of students.

Mr. Irwin: This extends the present right to deduct tuition fees to include
tuition fees paid by part-time students.

The CHAIRMAN: And also students in full time attendance at a university
outside of Canada?

Mr. IrwiN: That is in the present law, sir, and that deduction continues;
but for tuition fees paid to educational institutions in Canada the fees no longer
have to be paid for full-time instruction.

The CHAIRMAN: May I call to the attention of the committee that (gb)
is being repealed. The new (qgb) talks about being in “full-time attendance
at a university outside Canada in a course leading to a degree,”. Are you
suggesting that “in Canada” in the context in the statute is limited only to
“in full-time attendance at a college or other educational institution in Canada”,
and that reference to full-time attendance at a university and leading to a
degree can be a university anywhere in the world?

Mr. Irwin: It is my understanding that they have allowed the deduction.
The CHAIRMAN: Any question on this? Shall the subsection carry?

Hon. SEnATORs: Carried.

The CHAIRMAN: Now we have subsection (4).

Mr. IrwiN: Subclause (4) is another amendment to prevent double deduc-
tion of transfers from one kind of retirement plan to another.

The CrHARMAN: Could you illustrate?

Mr. Irwin: This amendment is necessary because section 11(1) (u) of the
act provides a deduction for amounts paid in the year, or within 60 days after
the end of the year, where these are transfers from a pension plan to another
pension plan, or they might be from a deferred profit-sharing plan into a pension
plan. Because this transfer may be made within a taxation year, or within 60
days thereafter, the possibility arose that a taxpayer might deduct it not only
in the year for which he was filing his return but also in the following year.

Let me give an example. Suppose he had made this transfer in the 60-day
period after the end of 1964, that would allow him to claim the advantage of
this provision of the law in 1964; but he might also then, because the actual
transfer had taken place in 1965, take advantage of these provisions in 1965.
The amendment is intended to prevent this double application of the benefit
provided by the law.

The CHAIRMAN: You cannot carry it back and carry it forward if you make
the payment after the end of the year?

Mr. IRWIN: Yes.
The CHAIRMAN: Carried?
Hon. SENATORS: Carried.

The CHAIRMAN: Subsection 5 we have dealt with. Then subsection 6.

2 Mr. IRwIN: This amendment merely adds the underlined words which refer
t9 an agreement for sale”. The paragraph being amended deals with the situa-
tmn_Whe{'? depreciable property has been disposed of and part of the proceeds
of disposition—more generally referred to as “sale price”—include a mortgage
or hypothec on land. The law requires that proceeds of disposition be deducted
from t}le cz?p1ta1 cost allowance account of the taxpayer, or it might have to be
taken into Income. If this mortgage or hypothec on land, which has been part of
the proceeds of disposition, is subsequently sold for a loss—that is, for less than
its principal amount—this will show that the proceeds of disposition were over-
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stated, and some adjustment should be made. The adjustment takes the form
of allowing the taxpayer to deduct the loss realized on the sale of the mortgage
or hypothec. All this is already in the law. All the amendment does is add the
words ‘“an agreement for sale” to the section so that it will apply to that kind of
security.

The CHAIRMAN: Carried?

Hon. SENATORS: Carried.

The CHAIRMAN: Subsection 7 at the bottom of page 4.

Mr. Irwin: This clause is consequential upon the amendment provided by
clause 3(2), which I described, where an employer is making contributions in
respect of services in past years. The law has provided that if an employee
makes a contribution in a year in respect of past years which is in excess of
the $1,500 limit for that year he may carry the extra forward. It is necessary
to amend that provision because of the amendment provided by subclause (2)
of clause 3.

The CHAIRMAN: He is still in the position where he can make up to $1,500
of a contribution for past service and $1,500 for future service, and in years in
which he does not make that amount he can pick that up in a subsequent year.

Mr. IrwiN: He has to make the contribution in a year. Then if that exceeds
his limits for that year, the extra may be carried forward.

The CHAIRMAN: The law still is, if he makes a contribution less than $1,500
in respect of past service or future service, if he has room in the next year, or a
succeeding year, he can pick that up, to the extent of the limit of $1,500. If last
year, for instance, I contributed $750 for past service and $750 for future service,
in the next year I could go to $1,500 in each year to carry that forward—is that
right?

Mr. Irwin: I would think so. This would depend on the pension plan itself
agreeing to this.

The CHAIRMAN: Maybe it was not a fair question.

Senator CROLL: Mr. Chairman, the question occurs to me, and has bothered
me for some time, so I will ask it now: we have heard a great deal of talk
about pension plans here. What department of Government is responsible for
assuring themselves that the money put into the pension plans is there in the
pension plans, and that no one can reach for it and no one is dipping
into it?

Mr. IRWIN: At the present time I cannot assure you there is a depart-
ment of Government ensuring that pension plans manage their affairs or their
investment policy as prudently as some people think they should. This is a
problem which has received the attention of the groups looking into pension
plans in Ontario. I think it is mentioned in their report. I know it is a subject
of interest and concern to the Government of Canada, but the pension plans
are still a matter for the employer and his employees. True, they do have to
meet certain requirements if contributions to . those plans are going to be
deductible for tax purposes, but I think some people have expressed doubt
that the federal Government has the constitutional authority to step in and
tell an employer and his employees how they shall invest their funds and
What they shall do in matters which are entirely concerned with the adminis-
tration of their own pension plan.

Senator CroLL: What government authority is it suggested has that right?
The CHAIRMAN: The provincial.

Mr. Irwin: I would think the provincial governments would have that
Tight.
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Senator LEONARD: There was what was called a blue book which was
compiled to give certain regulations with respect to pension plans to qualify
as an approved pension plan for deductions for income tax purposes.

Mr. IRwiN: There was a set of instructions or ministerial regulations out-
lining the requirements pension plans must meet if they were going to be
accepted for registration for income tax purposes. That book was withdrawn
a number of years ago. Pension plans still have to be accepted for registration
before employer and employee contributions thereto can be deducted for in-
come tax purposes. But the role of the Department of National Revenue here
is to ensure that the deductions claimed by employers and employees are
warranted and that they are within the provisions of the income tax law.

Senator LEONARD: Since that was withdrawn there is now no compilation
of the requirements in order that the plan may qualify?

Mr. IrwiN: No, sir.

Senator MoLsoN: Do not pension plans have to file an annual statement
with the Superintendent of Insurance?

Mr. Pook: A pension plan as such would not file an annual return. It
depends whether it is a trust or whether it is an insured plan.

Senator MoLsoN: I am sorry I did not hear you.

The CHAIRMAN: He said it depends whether a plan is a trustee plan or
an insured plan. Certainly if it is an insured plan there would be no return.
If it was a trustee plan the trustees would have an obligation to make a
return.

Senator MoLsoN: To whom?

The CHAIRMAN: They would have to make a return on their operations
in order that the deductions on the plan might apply.

Senator McCuTcHEON: They would make no return.

Mr. IrwIN: They can be required to file a return but it is not automatic
since they are not taxable.

Senator CROLL: The plan, as I understand it is approved by the federal
Government through one of its departments.

Mr. IrwiN: It is not approved but it may be accepted for registration for
income tax purposes.

Senator CroLL: And from then on you lose all contact with it? You lose
all contact with it and for all purposes it then comes under the supervision,
if any, of the provincial governments.

Mr. Inwin: I would not say we lost all contact with it because each year
amounts are claimed for deductions for contributions to this pension plan,
and of course this plan may also be paying amounts out as pensions and will
have to submit information returns to the Government if it is making poy-
ments. So the Department of National Revenue does not lose contact with it.
However, I will agree that the Department of National Revenue is not charged
with the responsibility of overseeing its activities year after year.

Ser}ator pROLL: As far as you know no provincial government has taken
any action with regard to these pensions up to the present time?

Mr. IRwIN: I am not too well informed about the provincial action in this
field, but I don’t know of any action taken.
4 l‘éir. A.' C. Cry;ler, Legal Secretary, Board of Trade of Metropolitan Toronto: In
the ntario Pepglons Benefits Act which at the moment is not yet in force
€re are provisions under which the provincial government would assume

responsibility for supervising the solvency of th i
be over and above the trust. 78 L e
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The CHAIRMAN: Is that a general act or is it m relation to the contemplated
pension plan of the Ontario Government?

Mr. CrRYSLER: Originally you are correct, sir, but there have been certain
developments since and certain amendments have been made to that act
and perhaps I am expressing a personal idea here but I understand that will
be an act which eventually will apply to pensions other than those directly
administered by the state.

Senator CROLL: I come back to where we were a few moments ago, that
nothing at the moment has been done by any provincial government to the
knowledge of the governmental officials with respect to the solvency of these
various pension plans.

Mr. C. L. King, Canadian Institute of Chartered Accountants: The Government
of the Province of Saskatchewan requires a very detailed report from pension
plans and pension plan trustees including the filing of all documents and
reports of its operations.

The CHAIRMAN: Do they require an actuarial report on its solvency?

Senator CrorL: Is that anually?

Mr. King: I am not sure if it is every three years or every five years.

The CHAIRMAN: Any other questions? Does this subsection carry?

Hon. SENATORS: Carried.

The CHAIRMAN: Subsection 7T—we have carried it all. Then on the bottom
of page 5, subsection 8—this is simply the coming into force date of the various
sections with which we have been dealing.

Hon. SENATORS: Agreed, carried.

The CHAIRMAN: Then section 4 on page 5 of the bill. This is a consequen-
tial amendment.

Mr. IRwIN: This repeals subsection 3 in section 12 of the act and is conse-
quential upon the amendment to be added in clause 5. That is where the new
section 18 is found.

The CHAIRMAN: Shall this carry?

Hon. SENATORS: Carried.

The CHAIRMAN: That deals with subsections 1 and 2. Now we come to
subsection 3 of section 4 of the bill.

Mr. IrwinN: This is a transitional provision to explain the necessity for the
subclause. I should explain that under the present provision of section 12 sub-
section 3 where a taxpayer is on an accrual basis and where he has an amount
owing to someone else, with whom he is not dealing at arm’s length, the law says
an amount charged or showing as owing may not be deducted unless it is actu-
ally paid by the end of the following year. However, if it should subsequently be
paid in the third, fourth or tenth year it may be deducted in that year. This
provision which was intended, in part at least, to block a loophole has also
opened the way for some abuse because it permitted a taxpaper to arrange
to make and deduct certain payments when it suited him best. For example,
a subsidiary company in one of the designated areas, subject to the three year
tax exemption, might find it to its advantage not to make any payments or claim
any deductions in the three year period, but to claim in another year when it
Was to its advantage. Because of this difficulty the present section 12, sub-
Section 3 is being repealed, and is being replaced by new rules. However, there
Will be some instances, I think, where payments have been charged on a tax-
Payer’s books and not yet pald Now that taxpayer will have been denied

that deduction since it was not actually paid within the time limit provided
in the present law, but that taxpayer would also expect to be able to deduct
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those payments when subsequently made. Subclause 3 says where there is
such an amount outstanding the taxpayer may deduct it if the amount is paid
before 1967.

The CHAIRMAN: There is some hardship in that, I would think, Mr. Irwin,
because the act may have been set up under the law when it was perfectly all
right to carry on in that way, even when there was a long arm relationship,
as long as you could deduct the payment when you made it. I can see there
may be progressive payments over five or ten years which, in this situation,
are deductible only when they are paid. You are now putting a limit, and if
you don’t revise the schedule of payments so as to take care of these outstanding
items, and if they are not paid by 1967, no matter when they are paid they are
not deductible. Is that correct?

Mr. IRwiN: That is correct, sir. On the other hand, it was believed by the
Government that there should be some finality to this; that some cut-off date
had to be established, and it seemed at the time that this was being prepared,
at any rate, a reasonable period.

The CHAIRMAN: Carried?

Hon. SENATORS: Carried.

The CHAIRMAN: The substance is in section 5 which creates the new sec-
tion 18. Is that right?

Mr. IrwIN: Yes, sir. This amendment adds a new section to replace the
provisions of section 12(3). Under the new rules an expense will be deductible
in the year it is charged on the books of the taxpayer, but if the amount has
not actually been paid by the end of two years from the end of that taxation
year then the amount will be added back into the income of the taxpayer; or
the taxpayer and the person to whom the amount is owing can get together
and sign an agreement that the amount has been converted into a loan—that
is, it is deemed to have been paid and loaned back to the taxpayer.

The CHAIRMAN: In which event, the deduction stands?

Mr. IrwIN: Yes, sir.

The CHAIRMAN: Carried?

Hon. SENATORS: Carried.

The CHAIRMAN: That takes us halfway down page 6. Subsection (2) is
simply the date of coming into force. That is, it is applicable to an outlay or
expense incurred in 1964 or subsequent years. Carried?

Hon. SENATORS: Carried.

The CHAIRMAN: Section 6 of the bill?

: .Mr. IRwIN: Subclause (1) adds two new paragraphs. The new paragraph
(i) is similar to the amendment we looked at in subclause (6) of clause 3. It
adds the underlined words “agreement for sale of or”. This particular amend-
ment_ deals with the situation where a mortgage or an agreement for sale is
sold in the same year as the depreciable property.

’_I‘h_e new paragraph (j) deals with the sale of an interest in a partnership,
and is intended to continue a practice that has been followed for a good many
years. When a member of a partnership sells his interest in the partnership
:ﬁ:t sale may 1nc1ude' a sha_re in cgrtain depreciable property, and it is felt that
= ar;(;mgl Il‘ule dealing with cap.ltal cost allowance, whether it be recapture
if minal loss, should apply w1ﬁh respect to that depreciable property. Also,

a new member of the partnership is acquiring an interest in the partnership

he too will want to know wher i is ri :
t e he stand
capital cost allowance. R e

The CHAIRMAN: Yes, this became necessary because you had a court deci-

sion to the effect that the sale of an interest i i £
the assets of the partnership? e T




BANKING AND COMMERCE 15

Mr. Irwin: That is right, sir.
The CHAIRMAN: This is to overcome the implications of that decision?
Mr. Irwin: Yes.

Senator LEONARD: This requires an evaluation of the depreciable assets in
relation to the total interest sale?

The CHAIRMAN: Either an evaluation, or the agreement should allocate
various portions of the price to the various types of assets being sold.

Senator LEONARD: Yes, that is what I mean.

The CHAIRMAN: Yes. Shall this subsection carry?

Hon. SENATORS: Carried.

The CHAIRMAN: And subsection (2), the date of coming into force?

Hon. SENATORS: Carried.

The CHAIRMAN: Section 7?

Mr. IrwiN: This will permit a taxpayer to claim his brother or sister as
a dependent for income tax purposes, if the brother or sister is a dependent
and is in fulltime attendance at a school or university. At present a taxpayer

may claim a deduction for his adult brother or sister only if he or she is
dependent by reason of mental or physical infirmity.

The CHAIRMAN: Carried?
Hon. SENATORS: Carried.

The CHAIRMAN: Section 8 of the bill, on page 8. This is the provincial
abatement feature is it? '

Senator McCuTcHEON: This is the family allowance.
The CHAIRMAN: Oh, yes; I am thinking of section 9.

Mr. IrwiIN: This is an annual amendment which provides that the parents
who receive family assistance shall be treated for income tax purposes as if
the children were in receipt of family allowances.

The CHAIRMAN: Carried?
Hon. SENATORS: Carried.
The CHAIRMAN: Section 9 is the one dealing with provincial abatement?

Mr. Irwin: Yes, Sir. This provides that the abatement in 1965 shall be
21 per cent instead of 19 per cent, and that the abatement in 1966 shall be
24 per cent instead of 20 per cent.

The CHAIRMAN: Carried?
Hon. SENATORS: Carried.
The CHAIRMAN: Section 10?

Mr. IRwIN: This substitutes the underlined words for the words “a tax-
payer”. This is an amendment for clarification. The section being amended
permits a taxpayer to elect an averaging formula for a certain kind of income.
It was never intended that this formula would apply to a corporation or a
trust, but there was some doubt under the existing wording, so this is intended
to make it clear that it is available only to an individual other than a corpora-
tion, trust or estate.

The CHAIRMAN: Carried?

Hon. SENATORS: Carried.

The CHAIRMAN: Section 11 of the bill? This is at the top of page 9.

Mr. Irwin: This is to delete the reference to section 40A. This is an amend-

Mment which was inadvertently omitted last year. Section 40A was repealed
in 1963.

The CHAIRMAN: Yes. Carried?
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Hon. SENATORS: Carried.

The CHAIRMAN: Section 12?

Mr. Irwin: This deals with the rate of tax on non-resident owned invest-
ment corporations.

Senator McCUTCHEON: That is changing what was done last year, bringing
it up to where it stood before?

Mr. IrwiN: Yes, Sir.

The CHAIRMAN: As and from January 1, 1965?

Senator McCuTcHEON: Yes. It is 15 per cent now.

Mr. IrwIN: Yes.

Senator McCuTcHEON: This merely continues it?

Mr. IrwiN: Yes, Sir. ;

The CHAIRMAN: Well, it was going to be 20 per cent starting on January 1,
1965. This eliminates that provision.

Senator McCutcHEON: A lot of people never thought it would be 20 per
cent.

Senator LEoNARD: This is making prophets out of some people.

The CHAIRMAN: Yes, this is establishing our reputation as seers and
prophets.

Senator McCUTCHEON: Yes.

Hon. SENATORS: Carried.

The CHAIRMAN: Section 13?

Mr. IRwIN: Subclause (1) of this clause is intended to clarify one of the
requirements which must be met in order to qualify as a manufacturing or
processing business for purposes of the designated area program. One of the
requirements is that net sales from processed or manufactured goods must
equal 95 per cent of gross revenue, and “net sales” are defined to exclude certain
rebates. This amendment is to provide that this exclusion or deduction for
rebates shall apply both to net sales and to gross revenue, so that the formula
will be more fair.

The CHAIRMAN: Otherwise you were locked into a spread of 5 per cent
only. Is not that it?

Mr. IRwIN: Yes. Under the present law this requirement might be very
restrictive in certain cases.

The CHAIRMAN: Yes, because the net sales were defined as being the gross
revenue less a considerable number of deductions?

Mr. Irwin: Yes, sir.

The CHAIRMAN: That is section 13(1) of the bill. Shall this subsection
carry?

Hon. SENATORS: Carried.

The CHAIRMAN: Subsection (2), which is at the top of page 10?

Mr: IRWIN: This extends the period within which any manufacturing or
brocessing business in a designated area may qualify.

Senator McCUTCHEON: In this connection, Mr. Chairman, may I say that
Iam sorry I was late. I stayed to the end of the breakfast.

The CHAIRMAN: I did not.

Senator McCUTCHEON: I missed whatever may have been said during the

opening few minutes of this meeting. Is it proposed that the minister be with
us to deal with any of these sections?

A The CHAIRMAN: W}}at I had in mind, subject to the committee’s view, is
that if there are any points that develop on which it is felt that the committee
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would like to hear the minister then we should accumulate them. However,
here should be some indication from the committee as to this as we go along.

Senator McCUTCHEON: I think the committee might be interested in hearing
from the Minister of Industry as to what has taken place to date with respect
to this whole group of sections relating to designated areas. I forget the terms,
but I think the committee would like to know what certificatees have been
issued, what aplications for certificates have been received, in what areas, for
what amounts, and so on.

The CHAIRMAN: If it is statistical information that you wish then I think
this witness can give it to you. Is that right, Mr. Irwin?

Mr. IrwiN: Within certain limits, sir. I have some information which I
received from the Department of Industry. The Hansard for the House of Com-
mons of Wednesday, May 27, at page 3644 contains an answer, where it states:

Since this legislation was enacted on December 5, 1963, and up to
date May 25, 1964, 60 new processing businesses have declared their

intention to establish in such a manner as to benefit from the designated
area tax incentive program.

The planned employment reported by the new businesses is 5,215.

I am informed by the officials of the Department of Industry that over 200
inquiries have been received by the Department of Industry.

The CHAIRMAN: How many certificates have been applied for? Have you
thata information?

Mr. IRwIN: They will probably have very few applications for certificates.
The department cannot issue a certificate until it has been established that the
business is in commercial production and I think it can only certify that a

business is a new manufacturing or processing business after the end of its
year.

The CHAIRMAN: That is why we are making an amendment this year so
as to provide also for a notice of intention. Is not that right?

Mr. Irwin: I am informed that several new manufacturing or processing
businesses are already in production even though this law only became effec-
tive on December 5, 1963.

Senator McCutcHEON: I still think it would be helpful if the minister
could speak to this rather than Mr. Irwin. My view is that these sections gen-
erally, this type of incentive so-called, generally results in a windfall to
companies who would have gone ahead with what they were doing, whether
the section is there or not; and I do not think that is a matter that Mr. Irwin
would want to discuss.

The CHAIRMAN: I am not trying to impede your desire for information,
senator. I would like to see it 150 per cent satisfied. I am wondering how we
can get evidence from any departmental officer that certain people who have
either engaged or who have located in a designated area were going to locate
there anyway. :

Senator McCuTcHEON: I do not think we can get that information from
any person but I suggest that if we knew who the people were that have
located and where they have located, many of us could come to a judgment
on the matter.

The CHAIRMAN: I would think that until the certificates were actually is-
Sued we might not be able to get the information.”

: Senator McCutcHEON: May I ask if any certificates actually have been
1ssued?
20968—2



18 STANDING COMMITTEE

Mr. IrRwiN: I cannot answer that, sir. The information I have from the
Department of Industry is that some new manufacturing or processing busi-
nesses are already in production. I do not know whether the Department of
Industry has given them certification that they have come into commercial pro-
duction on a given date. :

The CHAIRMAN: We can check on that.

Mr. Irwin: I might add, if I may, that it is my understanding—and this
is based on what I have heard from officials of the Department of Industry—
that they believe they are restricted in the information they can give about
particular taxpayers and the intentions expressed to put particular businesses
in designated areas. It may be a matter of some importance to a business that
its intentions to proceed in an area be not known too early.

Senator McCuTcHEON: I can appreciate that, Mr. Irwin. That is the point
the Minister of Finance made when he drew back from his first suggestion
that he would give names; but where persons are already in commercial pro-
duction there should be no objection to our being given the names and locations.

The CHAIRMAN: I have made a note here to ascertain whether any certifi-
cates have actually been issued. If they have, I think we are entitled to get
the information.

Senator McCuTtcHEON: Can we not go a little further and get information
about the firms which Mr. Irwin says he is advised by the departmental offi-
cials are not now in commercial production, even though, because of the pro-
visions of the act, the actual issuance of the certificate is delayed.

The CHAIRMAN: Let us take that carefully. It does not follow that because
a corporation is in commercial production or is in what is a designated area,
that it is going to apply for a certificate or that it is operating in such a manner
that it would be entitled to apply for a certificate.

Senator McCutcHEON: The whole purport of the minister’s answer was
that he was familiar with a great many firms and that some of them are now
in commercial production.

The CHAIRMAN: Those are two headings—have any certificates actually
been issued; and is there any new operation now in a designated area?

Senator McCutcHEON: If there is 'a new operation in any form there,
presumably there is an intention to take advantage of the tax abatement.

The CuarrmAN: We will have to get in touch with the Minister of Industry.
Subject to that, does subclause 2 on the top of page 10 carry?

Hon. SEnaTORs: Carried.

; Mr. IrwiN: Subclause 3 makes a technical change in the rules for deter-
mining if a new business is being carried on in a designated area. The law at
presgnt requires that two conditions must be met before a business will be
considered as being carried on in a designated area.

Brieﬁy, those two requirements are: (1) Ninety-five per cent of all the
machinery, equipment, other than delivery equipment, and buildings owned
or _leased by the person and used in the business, must be situated in the
designated area; and (2) Ninety-five per cent of the machinery or equipment
owned or leased by the person and used in the business must be acquired
before June 13, 1963 and be previously unused.

Senator McCuTcHEON: Must be acquired after.

i Mr. IRWI'N:_I beg your pardon—must be acquired after. In order to apply
ese rules, it is necessary to place a value on the assets in question. The
ggesent law refers to capital cost. Capital cost has a special meaning in Section
e of the Income Tax Act but those rules are not applicable to Section T1A.
oreover, the use of the expression ‘“capital cost” made it possible for tax-
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payers to qualify without acquiring any substantial amount of new assets in
the designated area. There might, for example, be an arrangement between
a parent company and a newly established subsidiary in a designated area,
under which assets worth substantial amounts of money would be sold to the
subsidiary for, say, $100. The subsidiary then would only have to acquire
several hundred dollars worth of new machinery in order to meet the test
that 75 per cent of its equipment was new.

Senator McCuUTCHEON: It might transfer it at its then capital cost, which
might be then very low, for used equipment, and put it on its books at the
same value. As a matter of fact, between a parent and a subsidiary, for capital
cost purposes, you would not do it the other way. So this is just closing a
loophole.

The CHAIRMAN: Except for the qualification in the original section “and
had been used for any purpose whatever before June 14, 1963”.

Senator McCuTcHEON: Ninety-five per cent. But suppose I have a very
old piece of equipment which I have written down to $1, I transfer it to my
subsidiary for $1.

The CHAIRMAN: It is much easier to meet the 95 per cent rule then?
Senator McCUTCHEON: Very much so.

The CuHAIRMAN: Shall subsection 3 carry?

Hon. SENATORS: Carried.

The CHAIRMAN: Subsection 4, I take it, Mr. Irwin, is simply a determina-
tion of value; and I think you have coupled that with your explanation?
Mr. IrRwin: Yes.

The CHAIRMAN: Shall subsection 4 carry?
Hon. SENATORS: Carried.

The CHAIRMAN: Subsection 5, on page 11 of the bill, deals with Notice of
intention. :

Mr. IrRwIN: The purpose of this amendment is to provide for the situation
where an area which is now designated might in the future cease to be a desig-
nated area. It is intended to protect the taxpayer who has made plans to pro-
ceed in an area that is now designated and to ensure that he will not lose the

benefits he had counted upon if the area should cease to be designated in the
future.

The CHAIRMAN: Then you have the rules for interpretation. Any ques-
tions?

Senator McCuTcHEON: I would like Mr. Irwin to run over this rule; I
would like an explanation.

Mr. IrwiN: The new paragraph (7) permits a taxpayer to file a notice of
intention, and the new paragraph (8) provides that if a certificate was issued
during a period when an area was designated or a notice of intention was filed,
as now provided in paragraph (7), that area shall continue to be regarded as
a designated area with respect to that business. It is also provided that the
area shall continue to be regarded as a designated area if a business com-
menced manufacturing or processing in reasonable commercial quantities be-
fore the area ceased to be designated, or within twelve months thereafter. There
1s a further provision to cover the business which had signified its intention
of proceeding, but which had not come into commercial operation before the
area was designated and had not come into commercial operation within a
Year after it ceased to be designated. In this case, the minister must be satis-
filed that the taxpayer had made substantial progress towards getting into
Production before the area was designated and had proceeded with—I think
he expression is—

20968—23
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The CHAIRMAN: You mean before the area had ceased to be a designated
area?

Mr. Irwin: Yes, if it had made preparations before the area ceased to be
a designated area, and after the area ceased to be designated had proceeded
with reasonable expedition to cause the business to commence manufacturing
or processing.

The CHAIRMAN: Shall the subsection carry?

Senator McCuTcHEON: No, Mr. Chairman. I would like to discuss that sub-
section with the minister. I am concerned about the discretionary powers there.

The CHAIRMAN: Do you mean, with the Minister of Industry?

Senator McCuTcHEON: In this case, yes, the Minister of Industry.

The CHAIRMAN: To discuss with the Minister of Industry as to subsection
(7) of section 13. Do you want this section to stand, or shall we carry it?

Senator McCuTcHEON: If the minister is going to come, I think it would
be as well to stand the section.

The CHAIRMAN: Subsection 5 of the bill, the new subsection (7) of the
act, stands.

Senator McCUTCHEON: Yes.

The CHAIRMAN: Then we can defer the coming in force date of this sub-
section too, until you hear the minister?

Senator McCuTcHEON: Right.

The CHAIRMAN: So we now go to section 14 of the bill.

Senator CRERAR: Before you go to section 14, Mr. Chairman, may I make
a comment? There is a lack of clarity in some of these sections. Subsection (7)
of section 13 affords a good illustration of what I mean. On the fourteenth line
we find “ceased to be a designated area it shall,”. You have to do down to
line 32 to find out what “shall” refers to. All I have to comment is that that
is very clumsy construction. I would offer the suggestion that the departmental
officials or someone should be able to state these matters in a much more in-
telligible form, so that the ordinary layman can follow it. It is all right for
expert lawyers like Senator McCutcheon or Senator Hayden.

Senator McCuTcHEON: Do not iriclude me in that category.

Senator CRERAR: They are accustomed to thinking out these things.

The CuHAIRMAN: The only comment I make, Senator Crerar, is that many
sections in the Income Tax Act are really complicated, and this one by compari-
son, if you put it beside those sections, would be the essence of simplicity. That
is only a comment.

Senator LEoNARD: Has Mr. Irwin the present list of designated areas?

The CHAIRMAN: That was given when the bill came in last year, but still -

remains the same.
Mr. IRwIN: It is the same list. I am sorry that I have not that list with me.
The CHAIRMAN: We now proceed to section 14 of the bill, on page 11.
Mr. IrwiN: It deals with scientific research, and the new subsection is to
provide that expenditures of a current nature for scientific research carried
on outside Canada shall be deductible in computing income if the research is
related to the taxpayer’s business.

: Senator McCUTCHEON: Normally, it is a question of whether this was money
laid out to earn income.

i The CH‘AIRMAI\.I: The only test heretofore has been whether the money was
ai qut to earn income, but if this section becomes law, if the object of
scientific research relates to the business, that qualifies.

R IRESEN———
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Senator McCutcHEON: If related to the business?

The CHAIRMAN: If related to the business; whereas heretofore you simply
established that it was an expense laid out for the purpose of scientific research.

Shall subsection (1) carry?

Hon. SENATORS: Carried. _

The CHAIRMAN: Now subsection 2 on the top of page 12.

Mr. IrwiN: This amendment adds the underlined word, and is intended to

correct a misleading reference to section 27 of the act. Section 27 refers to
taxable income. This is a tidying-up amendment.

Senator LaAnG: I understand there is some anomaly in these sections with
respect to research consultants who are involved solely in the business of
research, that is, actual research projects for income, and research projects
for their own purposes.

Mr. IrwiN: I believe I understand the situation to which you refer, Senator,
and that is, that profit made on research done for other persons may reduce
the amount of increased research expenditure as computed under the present
law arising from research done on their own account. This problem has been
brought to the attention of the Minister of Finance only recently, and I believe
he has indicated that he would study this matter.

Senator Laneg: Is it a complicated matter? I am wondering if it assumes
too much.

Mr. IrwiN: You will find any amendment to the Income Tax Act now is
bound to be complicated. I would not like to suggest it is a simple amendment,
or one that would be prepared in a hurry.

The CHAIRMAN: I think maybe Senator Lang meant, is the consideration
a simple one, or does‘it involve a lot of complicated problems?

Mr. IrwiN: I think the problem is clear enough.

The CHAIRMAN: Then subsection 2 carries?

Hon. SENATORS: Carried.

Senator McCutcHEON: I take it that both subsections 1 and 2 permit only
deductions of amounts actually expended?

Mr. IRwIN: Yes.

The CHAIRMAN: Subsection 3.

Mr. Irwin: This is to re-define the expression “expenditures on scientific
research”. This is made necessary by the change in subclause 1.

The CHAIRMAN: Shall subsection 3 carry?

Hon. SENATORS: Carried.

The CHAIRMAN: Subsection 4—carried?

Hon. SENATORS: Carried.

The CHAIRMAN: Section 15 of the bill?

Mr. IrwiN: This deals with registered retirement savings plans. It is a
relieving amendment. The law presently requires that the annuity to be
brovided under registered retirement savings plans must be a level annuity.
There is one exception. That is, the annuity may be reduced by the exact
amount of the payment under the Old Age Security Act. The amendment is
to introduce a degree of flexibility to permit this reduction to be any amount up
to the amount of the old age security payment.

The CHAIRMAN: Carried?

Hon. SEnATORs: Carried.

The CHAIRMAN: Subsection 1—carried?
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Hon. SENATORS: Carried.
The CHAIRMAN: Subsection 27?

Mr. IrwiN: This also deals with registered retirement savings plans, and
again it is intended to prevent a double concession being received by the
taxpayer in respect of amounts transferred from one plan to another.

The CHAIRMAN: Carried?

Hon. SENATORS: Carried.

The CHAIRMAN: Subsection 3, the coming into force date, carries?
Hon. SENATORS: Carried.

The CHAIRMAN: Section 16 of the bill.

Mr. Irwin: This deals with sale of accounts receivable. The subsection
being amended provides rules to cover the situation where a business, including
its accounts receivable, has been sold. The amendment will permit this section
to encompass the sale of receivables arising from loans made in the course of
the business.

The CHAIRMAN: Carried?

Hon. SENATORS: Carried.

The CHAIRMAN: Subsection 2, the coming into force date, carries?

Hon. SENATORS: Carried.

The CHAIRMAN: Section 17 of the bill.

Mr. Irwin: This will permit a taxpayer to file a single notice with the Tax
Appeal Board.

The CHAIRMAN: Carried—that is subsection 1 of section 177

Hon. SENATORS: Carried.

The CHAIRMAN: Subsection 2 of section 17.

Senator LEONARD: What would the fee be otherwise?

The CHAIRMAN: $15 on each notice, is it not?

Mr. IRWIN: Yes.

Senator MoLsON: At present?

The CHAIRMAN: Yes, at present.

Mr. IrwinN: I do not think it has been administered that way, but there
was a court decision, I think, which denied the taxpayer the inclusion of a
number of appeals in one document, and this is to permit the department to
carry on with what has been the practice.

The CHAIRMAN: But strictly under the law it is $15 an appeal?
Mr. IRwIN: I suppose so.

The CHAIRMAN: However, this does away with that.
Carried?

Hon. SENATORS: Carried.

The CHAIRMAN: Subsection 3 of section 17.
Mr. IRWIN: This provides for the transition.
The CHAIRMAN: Carried?

Hon. SENATORS: Carried.

.The CHAIRMAN: Section 18 of the bill.

Mr. IRWIN: This is a corollary of the amendment just referred to, and
covers appeals to the Exchequer Court.

The CHAIRMAN: Carried?
Hon. SENATORS: Carried.

The CHAIRMAN: And all that section carries.
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Then section 19.

Mr. Irwin: This repeals the special 5 per cent tax imposed in 1963 on
increased dividends paid in a certain period before the end of 1964 by a com-
pany that did not have a degree of Canadian ownership.

The CHAIRMAN: Carried?
Hon. SENATORS: Carried.
The CHAIRMAN: Section 20.

Mr. IRwiN: Subclause 1 provides that the rate of non-resident withholding
tax on dividends paid by a company that does not have a degree of Canadian
ownership shall be 15 per cent and not 20 per cent, starting in 1964.

The CHAIRMAN: 1965.

Mr. IRwWIN: Yes, starting in 1965, as was legislated last year.
The CHAIRMAN: Carried?

Hon. SENATORS: Carried.

The CHAIRMAN: Subsection 2?

Mr. IRWIN: Subsection 2 provides for the coming into effect of the new
rules concerning the degree of Canadian ownership. This provides that the new
rules will not apply to dividends declared on or before March 16, 1964 unless the
taxpayer elects to have them apply. The new rules will apply to all dividends
declared after March 16, 1964.

The CHAIRMAN: Carried?
Hon. SENATORS: Carried.
The CHAIRMAN: Subsection 3?

Mr. IRwiN: This amendment deletes the provision for refunding that part
of the non-resident withholding tax levied in excess of 15 per cent. It is no
longer necessary since the 20 per cent rate is not to come into effect.

The CHAIRMAN: This is a special provision that has application in rela-
tion to a company that did not have a degree of Canadian ownership until
possibly the end of 19667

Mr. IRwWIN: Yes, sir.

The CHAIRMAN: And it would have paid 20 per cent in the period of 1965
and 1966, and would get a refund of that 5 per cent if it became a company
having a degree of Canadian ownership by 19677

Mr. IRwIN: Yes, sir.

Senator McCUTCHEON: You are not going the one step further and making
any provision for refunds in the case of companies now subject to 15 per cent
withholding tax subsequently acquiring a degree of Canadian ownership?

_ Mr. IRwIN: That provision was put in the law last year and is not being
disturbed.

The CHAIRMAN: The 10 per cent is enjoyed if you qualify with the necessary
degree of Canadian ownership.

Mr. Pook: As revised, this section provides if they get the degree of Cana-
dian ownership for the 1967 period and have paid 15 per cent in the meantime,
they can get 5 per cent back.

Senator LEONARD: Back to what date, June 13?

The CHAIRMAN: No, it would be earlier than that.

Mr. Pook: It would be credited after June 13, 1963.

Senator LEoNARD: That is the answer to Senator McCutcheon’s question.
The CHARMAN: Satisfied?

Senator McCuTcHEON: I think I am, but if I require a degree of Canadian
OWnership by January 1, 1967 and I have not the degree of Canadian owner-
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ship today, on my dividends of non-residents I am holding 15 per cent tax. If
I acquire the degree of Canadian ownership by January 1, 1967, as I understand
it, this section provides, in effect, a refund of the difference between the 10
and 15 per cent with respect to the dividends to be declared after June 13,
1963 and before January 1, 1967, is that correct?

Mr. Pook: That is correct, sir.

The CHAIRMAN: Carried?

Hon. SENATORS: Carried.

The CHAIRMAN: Section 21 of the bill?

Mr. IrwiN: This is to change the reference to a subsection. It is made
necessary by a re-numbering of a subsection in 1963.

The CHAIRMAN: Simply a correction?

Mr. Irwin: Yes.

The CHAIRMAN: Carried?

Hon. SENATORS: Carried.

The CHAIRMAN: Section 22 of the bill?

Mr. IrwiN: This deals with the special tax on the adjusted profits of a
branch office maintained in Canada by a non-resident corporation. It provides
the rate of tax shall remain at 15 per cent and not be increased to 20 per cent,
starting January 1, 1965.

The CHAIRMAN: Carried?

Hon. SENATORS: Carried.

The CHAIRMAN: Subsection 2 also carried?

Hon. SENATORS: Carried.

The CHAIRMAN: Section 23 of the bill.

Mr. IRwiN: Subclause (1) provides an amendment for clarification. The
section of the act being amended provides that where gift tax has been paid
on a gift of property and the value of that property must be included in the
estate of the donor because the gift was made within the period of three years
preceding death, then any amount by which the gift tax exceeds the estate tax
may be refunded. The amendment merely clarifies the calculation of the
amount of estate tax that is attributed to the gift.

Senator McCuTtcHEON: What do you mean by that?

Mr. IRwiN: The present provisions of the law say that the amount of any
duty or tax payable in respect of the death of the donor, under any act of
Parliament that imposes succession duties or estate taxes or in respect of any
property or the successor to any property, shall be the estate tax that is
attributed to the gift. On examining this we found that it wasn’t clear what
amount of estate tax was referred to. For one thing, the reference to succes-
sion duty, should be deleted.

The estate tax has what one might call a gross duty, and that may be
abated in some provinces. It may also be reduced because of credit for foreign
estatg _taxes. And I think it may also be reduced by what we call the “notch”
provision if the value of the estate is close to $50,000. It was considered neces-
sary to clarify what one meant by estate tax attributable to the gift for pur-
poses of this section. This amendment provides it shall be the estate tax after
making any deduction permitted by subsection 1 of section 9—that is the
deduptlon In respect of the provinces or the provincial abatement, and before
making any other deduction permitted by that section.

T'he CHAIRMAN: That increases that factor, and therefore would reduce
the difference between the amount of gift tax paid and the other amount sO
that the over-payment would be less.
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Mr. IrwiN: Yes, sir, the larger the estate tax attributed to the gift, the
smaller is the amount by which gift tax would exceed the estate tax.

Senator McCuTcHEON: This amendment is in favour of the department.
It is not relieving.

The CHAIRMAN: That is right.

Mr. Irwin: There was uncertainty before. It was not known how much
of the estate tax should be attributed to the gift.

Senator LEONARD: I thought it would be simpler to look at it the other
way around, where it would be deducted from the gift tax. Is there some
special reason why you should go back and get the refund?

Mr. Irwin: The amount refunded is only the excess of gift tax over the
estate tax. I believe for estate tax purposes the amount of the gift tax
is taken into consideration.

The CHAIRMAN: You mean in arriving at the estate tax the value of the
estate has been reduced by the amount of the gift tax paid?

Senator LEonARD: Up to the amount of estate tax payable, is that right?
Because you are talking about the excess.

The CHAIRMAN: If a person dies within three years of making a gift, after
he has paid gift tax, then his estate tax valuation is as though he has not paid
the tax.

Mr. IrwiIN: I am not as familiar with the estate tax as I should be. Perhaps
Mr. DeWolf will comment.

Mr. A. L, DeWoli, Legal Division, Department of National Revenue: Mr. Chair-
man, where a deduction is taken under subsection 1 of section 9 of the Estate
Tax Act, the amount of the gift tax that is refunded is the difference between
the estate tax that is payable after making the deduction for the provincial
tax and the gift tax that has been paid. This is so that a person will be in the
same position as if he had paid no gift tax at all. He gets a refund of that
difference between the estate tax he actually has to pay to the federal
Government and the gift tax he has to pay.

The CHAIRMAN: Starting off you include in his estate the amount of the
gift as though he had not made it.

Mr. DEWoLF: That is right.

The CHAIRMAN: You do not reflect the actual gift tax paid as a disburse-
ment?

Mr. DEWoLF: The disbursement would have been made before the person
died.

The CHAIRMAN: You don’t add that back in?

Mr. DEWoLF: The disbursement made as an asset of the estate? I am
afraid I am not familiar with the policy as to what we do. It seems to me it
would be an asset of the estate. I would say it was an asset of the estate.

Senator PATERsON: Would the witness illustrate a hypothetical case to
make it clear.

The CHAIRMAN: Would you do that, Mr. DeWolf, please?

Mr. DEWoOLF: Say a person makes a $20,000 gift two years prior to his
death, and he has paid gift tax, we will say, of $2,000. Let us say that with
respect to that gift, after the provincial credit has been taken into account,
the estate tax would be $1,500. Then there would be a $500 refund. That $500,
I am of the opinion, would be an asset of the estate.

Senator LEoNARD: Under this new section, that is the point, is it?

Mr. DEWoLF: I believe we administered it that way before. This is simply
clarifying the position we have been taking prior to the amendment.
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Senator LEONARD: You say the $500 would be refunded to the estate under
this section of the Income Tax Act?

The CHAIRMAN: Yes, but it would be an asset of the estate.

Senator LEONARD: The estate then is $20,500, and if he had not made the
gift there would be $500 less.

Mr. DEWoLF: He has made a gift of $2,000, which would make a total
of $22,000. Then there would be a credit for the gift tax paid up to the extent
of $1,500, so there would be $500 returnable to the estate, and that $500
returnable to the estate would be an asset.

The CHAIRMAN: I hope it stops somewhere, otherwise it is like the pussy
cat chasing its tail.

Senator McCuTcHEON: I am glad it has been clarified.

The CHAIRMAN: Senator, if you say that then I know it has been clarified.
Subsection 1 of section 23 carries?

Hon. SEnATORS: Carried.

The CHAIRMAN: Subsection 2.

Mr. IrwiN: I don’t think I can add anything to the explanatory note op-
posite this amendment. It is consequential on an amendment in the Estate Tax
Act.

The CHAIRMAN: Yes, we made it here. Shall this section carry?

Hon. SENATORS: Carried.

The CHAIRMAN: Then section 24.

Mr. Irwin: This amendment is intended to make clear that amounts
returned to the employer upon the winding up or reorganization of a pension
plan must be included in his income.

The CHAIRMAN: Yes, we are dealing with subsection (1) of section 24—
that is, superannuation or pension benefits; is that right?

Mr. IrwiN: Yes, this amendment is intended to make clear that the
amounts returned to the employer upon the winding up or reorganization of
a pension plan must be included in his income.

The CHAIRMAN: And this arises, I think, by reason of a decision in the
courts which held that, on the language as it stood in the act, on a winding
up this was not a payment under the pension plan. You will find the rules
are broadened to provide that any payment out of a fund that goes back to
the employer must be included as income.

Mr. IrRwiN: Yes.

Hon. SEnATORS: Carried.

The CHAIRMAN: Section 25 of the bill. Mr. Irwin, let us see you find your
way through this.

Mr. IRwiN: Mr. Chairman, there is no short explanation for all the parts
of tl'fis clause. The main purpose of the amendments is to ensure that Canadian
Partl_cipation in a company shall be an equity interest if the company is to
qualify as a company with a degree of Canadian ownership.

The CHAIRMAN: To start out with is this a fair statement, that any benefit
that may arise as the result of the language of section 25, and going on right
throggh to the end of the bill before us, would be in the area that in respect
of dividends paid to nonresident shareholders in a Canadian company there
would be a 10 per cent deduction instead of a 15 per cent deduction?

Mr. IRWIN: Yes, dividends paid by a company that can qualify are subject
to nonresident withholding tax of 10 per cent as compared with 15 per cent.
¢ The CHAIRMAN: In other words, if the Canadian company with nonresident
shareholders has the degree of Canadian ownership as defined in the sections
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before us then the nonresident shareholders would endure a 10 per cent
withholding tax instead of 15 per cent, so our revenues would be 5 per cent
less?

Mr. Irwin: Yes, Sir.

The CHAIRMAN: Now, from the point of view of income tax, forgetting for
the moment special depreciation, there is no other benefit; is that right?

Mr. IRwIN: There is no other benefit.
Senator McCuTcHEON: Except special depreciation.

The CHAIRMAN: That is what I said. On special depreciation if you qualify,
having a degree of Canadian ownership, you would be entitled to that special
50 per cent deduction?

Mr. IRwIN: A 50 per cent rate in respect of new equipment which other-
wise would fall into Class 8 that is acquired by a manufacturing or processing
business in the 24-month period beginning June 13, 1963.

The CHAIRMAN: Yes, and when you say “in a manufacturing or processing
business” are you using those words with the meaning they have when applied
to a designated area?

Mr. IrwiN: They are described in the regulations, Sir. This is not quite the
same as in section 71A of the act.

The CHAIRMAN: But is it limited in its application to section T1A, or
would it apply to any manufacturing or processing business where new
machinery was acquired within a certain period of time?

Mr. IrwiIN: It is not limited to companies qualifying in designated areas.

The CHAIRMAN: So those are the only two areas in which the sectiqns we
are now going to look at would provide any benefit from the point of view of
taxation?

Mr. IrwIN: Yes, Sir. I might add that the amendments, while they are
intended to change and strengthen the rules, are relieving in some respects in
that it is no longer necessary that all the voting shares of a company be listed
on a prescribed stock exchange. I am sure honourable senators will remember
that this was a point that was raised before the committee last year. The
amendments also facilitate qualification by subsidiaries and sub-subsidiaries of
companies that can qualify.

The CHAIRMAN: The one difficulty I can see in the listing on a stock
exchange is that unless your voting shares are equity shares—unless they com-
bine the two features—it would be impossible, having regard to the regulations
of the exchange, to list less than the full amount of a particular class of shares.
Your requirement for equity shares is 50 per cent. Your requirement for voting
shares otherwise is that a class of voting shares is listed, and not more than
75 per cent of those voting shares can be owned by one nonresident person or
a number of nonresident persons, and then you go on to provide:

and a class or classes of equity shares of the corporation representng
in the aggregate not less than 50% of that part of the paid-up capital
of the corporation

that was referrable to equity shares must also be listed on a prescribed stock
exchange. What I am pointing out is that you cannot list-50 per cent of a class
of stock. You must list the whole issue.

Mr. Irwin: I think that is correct, Sir. I might add that the problem here
Was that having provided that a company could qualify by listing a class or
classes of shares, it was feared that a company might create a small insignificant
class and use that to qualify, so it was considered necessary to provide that the
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class which was to be used must be a substantial portion of the equity share
capital of the company.

The CHAIRMAN: Is it possible under these sections to have other than
company shares qualify as equity shares?

Mr. IrRwiN: Participating perferred shares would qualify.

The CHAIRMAN: Now, I would say that practically all preferred shares,
participating or nonparticipating, carry a fixed rate of dividend. Would you
agree with that?

Mr. Pook: A fixed rate of preference, but they are not limited to a fixed
rate of dividend if they can participate over and above the preference.

Senator LEONARD: Do you think that an ordinary participating preferred
share qualifies under the definition of an equity share?

Mr. Pook: I think it could be an equity share.

The CHAIRMAN: In those circumstances—yes, if you look at the definition
of a nonparticipating share—you will find it on page—

Senator LEONARD: Page 24.

The CHAIRMAN: Yes, it says:

“non-participating share” means a share the owner of which is not
entitled to receive, as owner thereof, any dividend other than a dividend,
whether cumulative or not,

(i) at a fixed annual rate or amount, or

(ii) at an annual rate or amount not in excess of a fixed annual rate
or amount.

That would mean if you had a participating share that is entitled to, say, 5 per
cent or 6 per cent—that is, a fixed rate—but being participating, of course,
it has a right to participate in the profits of the company on a winding up, and,
therefore, you say if it has that participating right it is eligible to be a class
of equity share?

Mr. Pooxk: Yes.

Senator McCuTcHEON: You said, Mr. Chairman, “on winding up”. Surely,
the ordinary concept of a preference share is that it has a right to a fixed
dividend by reason of its priority over common shares, and after payment on
the common shares it is, on some bases, usually equally thereafter.

The CHAIRMAN: That is one type of participating share, but you may also
havse the other type that is participating in the sense that it participates in the
equity on winding up.

Senator McCuTcHEON: Yes, but you said “in the profits”; you mean in the
whole equity.

The CHAIRMAN: What I mean is this, that you may have two classes. You
have what are known as Class A shares where you have a preferred dividend,
and thereaitgr that class of share may participate ratably with the common
shareholder in the dividends paid, or the common shareholder may get a certain
amount, and then participate equally. But, I am talking about a share on which
you get a 5 or 6 per cent dividend, and then the rest of your participation is
to the extent of the premium on redemption, for instance—

Senator LEONARD: But not in the profits.

The CHAIRMAN: Not in the profits, as such, no.

Senator McCUTCHEON: On that inte i

3 : rpretation, surely most preference
shares will be participating shares? % 5
The CHAIRMAN: On that basis, yes.

Senator McCuTcHEON: But if your interpretation—
The CHAIRMAN: I am not clear that they agree with that.
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Senator McCuTcHEON: We can see what the officials have to say.

Mr. Pook: I would not agree that the preferred stock would be a partici-
pating stock if it is not entitled to receive dividends before winding up for
redemption before a fixed rate.

The CHAIRMAN: If there is a premium payable on redemption, that is a
participation, is it not?

Mr. Pook: It is not a dividend.

The CHAIRMAN: It is deemed to be a dividend, is it not?

Mr. Pook: I am not sure even of that.

Senator HUGESSEN: In that case, every preferred stock would be a partici-
pating stock, because practically all of them have agreed to a premium on
redemption.

The CHAIRMAN: I am trying to get the points clarified.

Senator LEONARD: It seems to me that the word “dividend” on line 22,
page 24, is what really confines this nonparticipating share to a preferred
share in the ordinary sense of the word—preferred as to dividend,—but it does
not bring in any question of a premium on redemption or any question of a
distribution of outward capital. That would be my feeling.

The CHAIRMAN: Of course, the premium on redemption comes into other
aspects of determination, as to what are the circumstances under which a share
is an equity share, for instance.

Mr. Pook: I do not think that the act deems a premium on redemption to
be a dividend.

Senator LEoNARD: That is what I think.

Mr. Pook: There will be circumstances under which some part of the
premium, perhaps all of it, depending on the measure, might be deemed to be
received by the shareholders as income, but the corporation is not deemed to
have paid a dividend.

The CHAIRMAN: The question is whether we are talking about participat-
ing in the corporate sense that we ordinarily understand it, or whether you
have some special definitions or provisions confined to participating for the
purpose of income tax.

Senator LEonaARD: I think a nonparticipating share would qualify under
equity share except for the use of these words “other than nonparticipating
share”.

The CHAIRMAN: Yes.

Senator LEoNARD: Having eliminated that in that clause, and then what
we have eliminated are the kind of shares that are defined in (f) on page 24,
which are clearly preferred shares in the normal sense of the word—normal
preferred as to dividend.

Senator HUGESSEN: Regardless of whether they are entitled to premium
on redemption.

Senator LEoNARD: That is right.

The CHAIRMAN: Having said that, where does that leave us, Mr. Irwin?
Does it leave us in the position that a share which is called a participating
share is eligible or can qualify under these provisions in section 25, etc. of the
bill as an equity share?

Mr. Irwin: I think the share which has a preference as to dividend but
also has a right to participate after that preference has been met, as described
here, can qualify as an equity share.

_ The CuarMAN: The rest of it would be arguing applications. I think it
1s not any part of my job. Are there any other questions?



30 STANDING COMMITTEE

Senator MoLsoN: It says participating preference share and also voting.

The CHAIRMAN: Yes, then voting, in all circumstances. The three key
expressions in here would appear to be equity shares, nonparticipating shares
and there is one more, what is in law a participating share.

Senator McCuUTCHEON: Where does that leave us with respect to the
definition of equity share, looking particularly at subclause 1 (b) which says
an equity share is a share, other than a nonparticipating share, the owner
of which has, as owner thereof, a right to a dividend and to a part of the
surplus of the corporation, upon the redemption of the share, and so on, at
least as great, as the right of the owner of any other share, other than a
nonparticipating share. The ordinary participating preference share does not
confer a right on winding up, say, in excess of the par value of that share
plus possibly a stated premium- thereon; so does not this provision, even
though there may be voting, bar a participating preference share?

The CHAIRMAN: I understand Mr. Pook and Mr. Irwin to say that a so-
called preference share which on winding up is redeemable at par, but which
carries preferred dividend at a fixed rate, and which has full voting in all
circumstances, would not qualify as an equity share.

Senator McCutcuHEoN: That is what I understand.
Senator LEoNARD: Just a minute.

The CeHAIRMAN: I understand the conclusion from what was said to be
just what I have stated.

Senator LeonaArRD: Will you say it again?

The CHAIRMAN: That is, that you have a preference share which carries
a fixed rate of preferential dividend and it has full voting in all circumstances,
and on winding up, or on redemption, it is redeemable at its par value, then
that is not an equity share for the purpose of—

Senator LEONARD: Because it has not the right to participate in any extra
dividends.

The CHAIRMAN: Secondly, if you have a feature of it that on redemption
a premium is payable, I also understood Mr. Pook to say that even with a
premium payable on redemption, that does not mean that that kind of share
is an equity share for the purposes of the section.

Mr. IrwiN: You have ruled out this kind of share from being an equity
share, by stating that it had a fixed rate of dividend and has not a right to
share in any further distributions of dividends.

: The CHAIRMAN: And the premium which would be payable on redemp-
tion, you would not regard as being a right to any part of the surplus?

Mx:. Irwin: I think that is correct. That would not offset the feature of
not being able to share in distributions—

The CHAIRMAN: That raised a very interesting question of provisions in
the Dominion Companies Act, under which you may set apart, out of your
surplus, your ascertained or net profits in liquid form, you may set aside an
amount which will enable you to redeem your preference shares; and when
you have done that, what was formerly paid up capital in respect of those
shares becomes a capital surplus. In those circumstances, having used my
surplus to accomplish my redemption, is that the kind of right to a part of a
surplus that is included in this definition of equity share; or have you looked
at those provisions in the Dominion Companies Act?

If it is not a question that you can readily answer—

& Mr. IRWINE I know‘I could not give a ready answer to it, and of course
- ;s da rather difficult thing to give rulings and opinions on these very compli-
ated matters, without knowing a great many of the sides to each question.
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The CHAIRMAN: I would not ask for anything that would amount to a
ruling, but if you do not want to venture a view, I am not pressing.

Are there any other questions in relation to these sections? There are a
lot of words and I call your attention particularly to the provisions at the
bottom of page 24 and the top of page 25, if you want to find out when an
equity share is not deemed to be an equity share. That is interesting in itself,
because you may satisfy the requirements of these provisions, Mr. Irwin, as I
understand it, to be an equity share, but if certain other conditions exist, that
is, if that horrible thing which you define as a nonparticipating share intrudes
itself too much or with certain characteristics, then the equity share is not
deemed to be an equity share.

Mr. IrwIN: Yes, sir. These provisions are necessary because it was brought
to the attention of the Government that it might be possible to defeat the in-
tention of this section by establishing a comparatively small number of very
high preference shares that might then have been available to Canadians, or
25 per cent of them made available to Canadians, and in that way providing
that the very large number of real equity shares owned by the parent company
would not be counted. It was therefore necessary to introduce these rules,

which admittedly further complicate the provision, to block these devices which
were foreseen.

The CHAIRMAN: Yes. The net result, as I stated the other day, is that you
could conceivably have a company Canadian-owned 100 per cent, and it would
not have a degree of Canadian ownership under the statute.

Mr. IrwiN: This possibility was brought to the attention of the minister by
the experts who looked at the bill after its introduction.

Senator McCuTcHEON: There is a very serious problem related to accelerated
depreciation.

Mr. IrwiN: There might be a problem of a loss in accelerated depreciation.
We could not assure the minister there were such companies, and we said
if we had to take care of this it would mean a further complicated set of rules,
and the decision was that while this is a possibility we do not see it as being
a serious problem.

Senator HUGESSEN: Perhaps we could pass this section as is, and invite
Mr. Irwin to come back next year with amendments.

The CuAIRMAN: I think that is an excellent idea, Senator Hugessen; only
I would think that inevitably there would be amendments proposed next year
to sections that take as long to study as do these sections. There are bound to
be bugs inherent in the very language used here. So we would like to have
you back, Mr. Irwin, and it is nice to know that you will be back inevitably;
but we would welcome you back even more so if you did not bring such
complicated language. Any other questions? Frankly, I do not know at this
time that it would be fair to deal with particular cases with these officials
who are here to interpret what the act means. Do you not think it is possible
to have a simplicity of language to cover the situation, and then there would
not be any more loopholes for yourselves than you may be permitting by the
language you have used here, Mr. Irwin?

Mr. IrwiN: May I say I wish it were possible.

The CHAIRMAN: Is not the basic thing you are trying to do, is to correlate
voting shares that would be representative of a certain capital investment in a
company; and you say that having 25 per cent of the votes is one test, but
there are many ways around it, and the voting shares would not have a 25
ber cent relation to the capital investment over all in the business, so you
Want to tie in equity and voting shares to the extent of 25 per cent each; isn’t
that right?
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Mr. Irwin: I think all I can say in answer, as an official, is that we would
certainly like to have a simpler approach to this, if we could devise, with
suggestions such as yours, a better and more easily understood and applied
rule; if that could be done, we would be very much in favour of it.

The CHAIRMAN: I have found in the courts that when you state something
generally you get along much better when trying to enforce it than when you
get into the particularities you have here. A general statement is sometimes
much more beneficial to the department, I would think. However, that is just
one man’s opinion.

Shall we have further discussion on section 25, or are you ready to pass
this section, with due attention to the prophesy that Senator Hugessen has
just uttered, that Mr. Irwin will be back next year with amendments?

Senator MorsoN: Much less complicated ones, I hope!
The CHAIRMAN: Shall section 25 carry?

Senator McCuTcHEON: I am wondering if the minister would not like to
discuss this, Mr. Chairman. I would like to know something of the magnitude
of the problem. The minister has announced the desire to have a minimum of
25 per cent of stock held in Canada by a company, in order to earn the special
benefits, such as the lower withholding tax and the accelerated depreciation.
I think that is still subject to being defeated by very large companies in existence
today. Let us say a company had only one class of shares, where there is no
foreign shareholder, holding more than 75 per cent, but he only owns 75 per
cent, and there are a number of non-related shareholders owning 24 per cent,
and 1 per cent is in the country.

As I read the act with these amendments, that company has a degree of
Canadian ownership and is entitled to the lower withholding tax and to ac-
celerated depreciation. I suggest that as long as you have that situation, which
was pointed out last fall, and which still exists, we should not pass a section
like this. I do not pretend to understand it. There are a number of expressions
in the bill I cannot understand at all, and I think some of the other members
of the committee are in the same position. Let us know what is the magnitude
of the problem first. I would like the minister to come and tell us.

The CHAIRMAN: As to the magnitude of the problem, Senator, I do not
know what minister could tell us about that. Do you mean the philosophy of
the matter?

Senator McCuTcHEON: No, not the philosophy. He had a set of rules last
year which he brought in; they were reasonably complicated, but they were
not in the same class with this new set of rules. Now, how many companies
have come to his attention in which changes were made in capitalization in
order to avoid his rules; and what was the measue of his tax loss as a result
of what might have been; what was the measure of the additional accelerated
depreciation; what was the capital cost allowance those companies might be
entitled to claim and so on?

The CHARMAN: My difficulty is in appreciating why this test of degree
of Canadian ownership is applied to the question of depreciation.

Senator McCuUTcHEON: I cannot understand that at all.

Tlr_xe CHAIRMAN: Because, for instance, the expenditures on additional
Canadian manufacturing or processing is highly beneficial to Canada. It means

Increase in purchasing power in Canada, and in income tax revenues, and all
those things.

Senator McCUTCHEON: Increased employment too.

Tpe CHAIRMAN: Yes; the minister said the primary purpose of some of
these incentives was employment.
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Senator McCuTcHEON: Surely, a workman out of employment is just as
happy if General Motors builds a new plant and hires a lot of people as if
some company with a degree of Canadian ownership does?

The CHAIRMAN: I can tell you that as far as the Minister of Industry is
concerned, on the plan we have, he will be here at 2 o’clock. If we carry this
section, I must say we have some witnesses here on the Companies Act I would
like to hear, seeing we agree to take them today. Do I understand this section
carries or does not?

Senator McCuTcHEON: I would like it to stand until we can discuss it with
the Minister of Finance. ’

The CHAIRMAN: As I understand it, it is not anything particularly in
this section. It is the objective of the section you want to discuss?

Senator McCuTcHEON: That is right.

The CHAIRMAN: What is the view of the committee? Do you wish to carry
this section or stand it?

Senator Isnor: Carry it.

The CHAIRMAN: I do not know whether I can secure the Minister of Finance,
but maybe we can, for 2 o’clock.

Senator LEONARD: I think that as Senator McCutcheon would like to have
the Minister of Finance here we should stand it. We have stood other sections
for the Minister of Industry.

The CHAIRMAN: I will endeavour to secure as well the Minister of Finance
at 2 o’clock, but I know the Minister of Industry will be here at that time.

Senator McCuTcHEON: There is no particular urgency about getting this
passed, is there? The law is in force now.

The CHATRMAN: Except we are piling up a lot of work for the consideration
of this committee. We have the Companies Act and about three or four private
bills. We have bank bills in various stages.

Senator McCuTcHEON: We could go ahead with some of those.

The CHAIRMAN: We will not be sitting again until next Tuesday or Wednes-
day. I know these provisions are the law now, so we are not interfering with
the law. Let us try for 2 o’clock and see if the Minister of Finance will be
able to attend as well.

We have stood section 25, and we have also stood section 13(7) until 2
o’clock. Is that the wish of the committee?

Hon. SENATORS: Agreed.

The CHAIRMAN: Subclause 5, I meant, of section 13. It is adding subsection
7 to section 7T1A of the act.

Senator LEONARD: Did we deal with subsections 6, 7 and 8 on page 25?

The CHAIRMAN: On which?

Senator LEONARD: On page 257

The CHAIRMAN: We stood the whole section.

Whereupon the committee adjourned consideration of Bill C-91.

The committee resumed at 2 p.m.

The CHAIRMAN: We now have a quorum and we are resuming our hearing
on Bill C-91. There are several questions to be put to the Minister of Finance,
Mr. Gordon.

. Senator CroLL: Can you spare a minute to give us some background to
this. Some of us had to be absent. What led up to this?
20968—3
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The CHAIRMAN: The specific question that Senator McCutcheon wanted to
ask was in connection with the companies that met the requirement of having
a degree of Canadian ownership under the law of 1963, how much that was,
did it amount to a substantial amount in dollars, and to what extent one would
say the revenues of the country had suffered because of the way in which they
were able to accomplish this without having any substantial investment in the
equity of the companies. I think that was the sort of question, Mr. Minister.
Is that correct, Senator McCutcheon?

Senator McCuUTCHEON: Yes, what I was interested in was clause 25 of the
bill which is a lengthy one, extending five or six pages, or maybe more. It sets
out a new set of rules for defining the degree of Canadian ownership. Now a
degree of Canadian ownership, if this bill passes, affects companies in two
ways. If they do not have the required degree of Canadian ownership, their
foreign shareholders pay 15 per cent withholding tax instead of 10 per cent,
and such companies, for example companies engaged in manufacturing proc-
esses, are not eligible for accelerated depreciation. The definition is a very
complicated one and, frankly, I do not understand it, and I think I am not
unique in that. The Act is becoming complicated. I want to inquire from the
minister if we should not retain the definition of a year ago, which was an
uncomplicated one, instead of this complicated definition, which is still further
complicating the act. I suspect there are still loopholes in this definition, and
if we go on like this we will have another long complicated definition next
year. I want to know from the minister if there was a substantial number of
companies taking advantage of the loopholes, which I admit existed in the
former definition, how important those companies were to the economy, and
what was the effect on the revenues. What I am suggesting Mr. Chairman, is
that if the number of companies, the size of the companies and the effect on
the revenue was not consequential we would be much better off to stay with
the definition we had.

The Honourable Walter L. Gordon, Minister of Finance: Mr. Chairman and
senators, I can assure Senator McCutcheon first of all that the Government
felt that this was important. They felt that there were loopholes, important
loopholes, and that these should be dealt with as soon as possible. If you
remember the last time I had the honour of appearing before this committee,
some honourable senators raised questions about certain companies which
they felt were going to be excluded from taking advantage of this particular
section. They felt that it was not perhaps the intention to exclude them, and
I undertook at that time, which was late November, if I remember correctly,
or early December, to review the individual cases again and to propose amend-
ments in the next budget to take care of them if it seemed that this was the
proper thing to do.

These amendments, among other things, do, I think, take care of most of
the objections in difficult cases that honourable senators pointed out to me
a few months ago, and that I undertook to do something about. That is one
reason why I suggest we should not defer dealing with these particular
amendments because to the extent that they are relieving they were in-
:croduced at the suggestion of this committee. I am grateful to you for bring-
Ing the matter to my attention last fall, as you did.

In addition to that, it was brought to my attention and to the attention
of the Government that it would be possible for certain companies—I will
glve you a mmplg illustration—to qualify as companies with a degree of
Canadgan owner_shxp by selling new issues of redeemable preferred stock to
Canadians. Having done this, under the old definition the companies would
have qualified not only to pay the lower rate of withholding tax on dividends
payable to their shareholders, 100 per cent of whom in the case of the common
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stock could be nonresidents, but in addition they would be able to take
advantage of the very generous incentives in the form of fast capital cost
write-off.

Some companies, I was informed, did this. They did qualify by issuing
redeemable preferred stock, but I was also informed by a number of lawyers
and accountants that there were other companies which had noted this particu-
lar way of avoiding these provisions but which did not move on it right away
because they assumed that in the next budget these particular loopholes, if
I may call them that, would be closed. I think this was drawn to my attention
within a few days after I had appeared before you, or after the act was passed,
and the first opportunity I had to indicate that the Government would prob-
ably do something about this was in the course of a speech I made early in
January. I had received so many queries about this that I indicated in the
course of a speech that this would probably be dealt with in the amendments
that would be included in the next budget.

I had invited members of the accounting and legal professions to give me
the benefit of their practical experience in any revisions of this particular
section, and I am very grateful to a number of them who really did a great deal
of work, and who suggested various ways by which the clear intention of the
Government could be avoided by various devices—devices by which it was
possible to get around the section as it was then drafted.

At the same time they were very helpful in suggesting ways in which the
section could be tightened.

I, like you, Senator McCutcheon, would feel a lot better if this had been
drafted in one paragraph or, perhaps, a few more sentences. I was not satisfied
with the suggestion that a very simple amendment should be introduced, and
that the whole matter be left to the courts to decide, because it seemed to me in
a case like this of a new idea, or a new concept or a new piece of legislation,
that the Government should do its best to make its intentions clear, and that
it should not be left for some considerable time for a decision to be reached.

Quite apart from everything else, it is the desire of the Government, and
one of the expressed objectives of the Government, that wholly-owned subsi-
diaries in this company should gradually make some of their stock available to
Canadians. This is firm Government policy. It was repeated, if I remember, in
the last budget to make sure there would be no misunderstanding on that score.
I am not vain enough to think that I have convinced Senator McCutcheon and,
perhaps, some others that this is a good thmg, but at least the Government is
completely consistent on it.

The CHAIRMAN: At least, we know it is your policy.

Hon. Mr. GorpoN: That is good. I am glad to know it is the policy. That is
why I do not think there is any more need to say anything further. That is the
burpose of those amendments. I think I can speak for the Government in saying
that we think they are necessary; otherwise I suppose we would not have put
them forward; and we think they should not have been delayed.

When you ask me about the number of companies that might have got
around the expressed intent of the Government if no amendment had been made,
again I cannot specifically answer that, as I do not know. This was very widely
discussed in professional circles and the feeling was that the expressed policy
Or intent of the Government would have been frustrated if this change had not

een made.

Senator McCuUTCHEON: Mr. Chairman let me ask the minister another
Question. He stated the Government policy, and that is the Government policy.
As T recall it, he did not introduce the resolution; it was done, I believe, by
Tegulation. When he brought down his budget in June last year he indicated

20968—33
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that the incentive for accelerated depreciation for manufacturing and processing
companies—because it does not apply to companies in the service in other fields
—was an incentive to produce employment, to reduce unemployment.

This bill makes no distinction between companies with a degree of Canadian
ownership and those without a degree of Canadian ownership, in so far as the
so-called designated areas are concerned. I wonder what the minister would say
as to leaving the discriminatory withholding tax—and the minister knows my
views on that and I do not have to elaborate them—but eliminating the
diserimination as to accelerated depreciation. Surely, if the purpose of that was
to increase employment, the minister should be happy to have employment
increased, no matter who accomplishes it.

Hon. Mr. GorpooN: In the first place, I must take exception to your
word “discrimination”. Nothing is being taken away from anybody. Incen-
tives are being offered. If you start off in a certain situation and, after this
amendment, if you are just as well off as you were before, I do not feel
that the word “discrimination” is a proper one.

Senator McCuTcHEON: Let us say the discrimination will be eliminated
by this bill.

The discrimination otherwise would have existed in 1965.

Hon. Mr. Gorpon: You are talking about—

Senator McCuTcHEON: The withholding tax.

Hon. Mr. GorpoN: But you use the words to apply to both forms of in-
centive and to that extent—

Senator McCuTcHEON: I will take back the word “discrimination”. I will
ask you simply why is it less important to have—

Hon. Mr. GorpoN: You are asking about policy of the Government as
applied to the June 1963 budget. This bill, I would remind you, is merely
amending certain of the provisions and it does not purport to offer any new
incentives. The incentives offered in June 1963 were of two kinds, (1) those
that applied for two years only to Canadian companies or companies with a
degree of Canadian ownership. I think you are quite right that if they had
applied to everybody, the incentives would have had much broader a base.
But the fact is that these incentives, as far as I can tell, are having a very
great impact on the economy. There is no doubt in my mind that this
particular incentive of 50 per cent write-offs has had a lot to do with the
increased business activity that has developed since last summer. I think
that the fact that they were for two years only from June 1963 and that they
were very generous or very broad in their application—both those factors
have undoubtedly meant that certain expansion has gone ahead that would
not have done so otherwise. I think this has had a fair amount to do with
the improved situation in the country.

There were two objectives, one to get the economy into high gear, the
othex.' quite different, to persuade, if you like, the owners of wholly-owne
subsidiary companies in Canada to make other stock available to Canadians:
We felt, with the incentives that were offered across the country as a whole
to Canadian companies—companies with a degree of Canadian ownershiP,
that that would probably do the trick, except in these areas of slower growth:
Thgre we felt that there should not be—

Senator McCuTCHEON: Don’t use the word “discrimination.”

__ Hon. Mr. G(?RDON: I was not going to. There we felt that every possible
mducemen’g—whlch is very different from discrimination—should be offer

to compgmes to construct new businesses for those areas of slower g‘rOWth'
I am deh_ghted to be able to tell you that a number of companies are doing
this. T might even include a company that the senator was pretty intimately
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associated with at one time, that I am very hopeful will take advantage of
these inducements to construct two new important developments in two sep-
arate areas where the need is very great. I do not think I need to go
farther. The president of the company has written to me about this. The
letter has been published, and he has made statements about it, and he
suggested that this was a pretty effective form of inducement. I think it is
going to work out.

The CHAIRMAN: On that point, Mr. Minister, will you have another look
at this question of accelerated depreciation from the point of view of com-
panies qualified with a degree of Canadian ownership under the law as it now
stands, who committed themselves to construction programs on the basis that
they were entitled to the law, as it stood, on accelerated depreciation?

Unfortunately, when you made your changes in the law this year by this
bill, some of them became disqualified; but they cannot cut short their pro-
gram, and the ones who are here are those whose fiscal year which started in
1963 ends some time in 1964; and since you make these provisions apply to
the year 1964, and since their fiscal year ends in 1964, it is a 1964 taxation
period. Therefore, they are going to find themselves without any right to take
the benefits of accelerated depreciation. You have protected companies in the
same relation to dividends. However, in relation to these benefits of accelerated
depreciation in that period only the company was entitled to think as a matter
of law that there should be the same concession. You do not need to make an
amendment to the bill to do it; all you have to do is to rewrite your regulations,
and anything you can do by exempting a dividend applies equally to exempting
in a new application of this rule that you now have, and they are entitled
to the benefit of it. They have embarked on it in good faith. Otherwise, you are
doing a retroactive job of taxation, and we do not like retroactive taxation
unless it is beneficial to the taxpayer.

Hon. Mr. GorpoN: Mr. Chairman, I am impressed with your eloquence,
and I must say that you are very persuasive. I do not think that you would
wish me to do more than to say that I am always pleased to take a second
look at anything.

The CHAIRMAN: I do not think that I have ever asked you to do more
than that.

Hon. Mr. Goroon: I would be glad to discuss the matter further, but you
will not interpret this to mean a promise?

The CHAIRMAN: I do not interpret it as other than an undertaking to have
a good look at it.

Hon. Mr. Gorpon: Yes, I will do that.

Senator McCuTcHEON: Mr. Chairman, we are running short of time, and
I am not going to delay the minister, who has other commitments. Would
the minister care to say—and I appreciate it is a short time since the legisla-
tion came in, though it became substantially effective in June of last year,
although the bill was not passed until December—what have been the results
of these provisions designed to persuade companies controlled outside Canada
to make a reasonable degree of equity participation available to Canadians?

Hon. Mr. Gorpon: First of all, people waited until the bill was passed,
which was on December 5, I think. Then it immediately became clear that
some amendments of the kind that are before you now would almost certainly
be required. The people who came to see me—and there was a number of com-
panies—said they would certainly not make any decision one way or another
until they found what amendments to the existing law were likely to
emerge from the next budget. I have seen the number of companies who have
indicated that they propose to comply with the stated objectives of the Gov-
ernment and to make stock available to Canadians, but that they will wait
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until Parliament has finally dealt with the legislation before taking any definite
steps. There is no immediate hurry from their standpoint.

The CHAIRMAN: The word “finally”, as you use it, Mr. Minister, is intri-
guing.

Hon. Mr. GorpoN: Perhaps that was the wrong word. I did say ‘“Parlia-
ment,” and I wanted to make it quite clear I included the Senate and your
committee.

The CHAIRMAN: No, that is not what I mean. I thought in the same sense
you could say the definitions we had last year for a degree of Canadian own-
ership were final, to the extent any person who proceeded on the basis of those
should have a sense of security.

Hon. Mr. Gorpon: Yes, perhaps, but I do not think any of us who partici-
pated in this discussion a year ago, including yourself, if I may say so, Mr.
Chairman, were entitled to think the definition in the form it was in last year
was final, because you, or various members of the committee, had already
suggested changes, and I had undertaken to look into them. I am not prepared
to say this is the last word on this legislation, because I do not think there is
any finality in these matters.

The CHAIRMAN: No.

Hon. Mr. Gorpon: But I would hope that perhaps when I have the pleasure
of appearing before you next year it will be on another subject.

The CHAIRMAN: Whatever is the occasion that brings you here, we are
happy the occasion occurs to bring you here.

Senator McCuTcHEON: We are all very happy about the relieving pro-
visions, and we would hope the minister might be able to simplify the rest of
the section.

In passing, I would just like to say, since you referred to a company with
which I was associated some time ago, I think if the minister investigated the
pressures on that company from provincial governments to develop timber
limits they might otherwise lose, he might find the announcement of plans was
merely fortuitous and was not nearly as tied in with these sections as he
thinks. I do not blame the president of the company for writing to him. If I
were president of that company I would be delighted to get this tax windfall
that he is going to get.

Hon. Mr. Goroon: Well, he did not emphasize—

e Senator McCuTcHEON: I am sure that he did not put that emphasis in his

etter.

: Hon. Mr. GorpoN: He came to see me several times, and I think you are

interpreting something you perhaps are not in a position to interpret any more.
~ The CHARMAN: I think there is a good principle you should follow in those

things, Mr. Minister. That is: never question blessings; accept them.

Hon. Mr. Gorpon: Thank you very much.

The CHAIRMAN: Thank you, Mr. Minister.

Now, honourable senators, do you want to hear Mr. Drury? I think Sen-
atpr McCutcheon had a couple of questions he wanted to ask. They had to do
Wlt.h the certificates, if any, which may have been issued under the manufac-
turing and processing in designated areas legislation. Are you able to say to
what extent operations in any of the designated areas have proceeded to 2
stage of commercial production short of the issuing of certificates? To what
extent would you say people have taken advantage of the legislation and are
In various stages which will lead to reasonable commercial production?

Hon. C. M. Drury, Minister of Industry and Minister of Defence Production: 'I
am not sure, Mr. Chairman, how familiar honourable senators are with this
legislation, but in fact it provides very simply that within a designated area
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a taxpayer who undertakes, within that area, a new enterprise, and this is
defined, may avail himself of the rights to accelerated capital cost allowances,
or an income tax holiday. This is a matter of right and does not depend on
any discretion on the part of the Government or any official. He must, of
course, obtain a certificate that in fact the definitions of the new enterprise
have been met and that the enterprise began commercial operations within a
period laid down in the act.

The first time then that a company has an interest in approaching the
Government is first to ascertain what the law is all about, and to secure what
kind of interpretations they can, and to try to ascertain informally whether
the kind of operation envisaged is the kind to qualify for the income tax
holiday and the accelerated depreciation.

The next stage of communication with the Government—and the first
one is purely optional, if they have good lawyers they will not come to see
the Government at all—the next stage, which might be considered perhaps
the first stage, is just prior to filing income tax returns. They must obtain
from the area development agency or the Department of Industry, a certificate
that in fact they did enter into commercial operations, and in fact met the
criteria of new enterprises. This certificate is required to support their claim
for freedom from corporation tax. It is only needed then as a consequence
of this act having entered into effect only last November. The regulations
under it having been promulgated in January of this year no corporation
income tax filing has had time to mature, and we have not yet been asked
to issue any of these certificates. Consequently none have been issued, and I
would not expect that we would issue any until just prior to the filing of
corporate tax returns. The reason for that is that the act requires that the
company will fulfil all these criteria during the fiscal period, and obviously
one cannot issue a certificate in July in respect of their operations in August,
September and the balance of the year. You have to wait until the end of
the year before this certificate can be issued. So, as I said, none have been
issued and it is unlikely that any will be until the end of the next year.

Secondly, I understand there is some interest in what companies, and the
extent to which companies are taking advantage of this. On this the only
information we have is in respect of corporations or enterprises seeking
information and interpretations who voluntarily disclosed to us their plans
and intentions. If they feel adequately advised they are able to read the law
themselves and apply it, and they may not come near us themselves.

Consequently the area development agency will only be aware, not
through information, but on the basis of its general intelligence, as to who is
going to take advantage of this. It is conceivable that an enterprise could set
up in a designated area, but come to the conclusion that even though they
are in a designated area the balance of economic advantages lies in their not
seeking to take advantage of this in purchasing used machinery, incorporating
subsidiaries, etc. So apparently there may be new enterprises, or apparently
new enterprises, or a new economic activity in a designated area, the manage-
ment of which will not take advantage of this. We cannot say at this stage
who will avail themselves of these provisions.

Senator McCuTcHEON: What the minister is saying, and I want to get
this clear, is that there may well be industries going into designated areas
who go in for reasons of their own economic advantage and the incentives
have nothing to do with their going in there.

Hon. Mr. Drury: That is conceivable. I am just putting this forward as
a hypothesis. I know of no instance.
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The CHAIRMAN: Senator, there is this illustration of it, that a company
may decide to locate in a designated area with the intention of operating in the
red for two or three years. It might say: “We want to carry on as a branch
operation so that we can charge those losses against our general operations, but
a tax holiday is of no benefit to us if we have no profits to go on a holiday
with”.

Senator McCuUTCHEON: Yes, but the other side of the medal is that they
go into the designated areas not because they are designated areas but because
it suits them to locate there.

The CHAIRMAN: It might suit them because there is a labour force there
more readily available than elsewhere.

Senator McCuTcHEON: That, or for other reasons.

Senator CrRoLL: Are they not playing so that they cannot lose? If they do
all right then they take advantage of the—

Senator McCuTcHEON: No, no.

Senator CrorLL: Don’t they?

Senator McCuTcHEON: No.

Hon. Mr. DrRURY: It is hard to do both, I think, Senator. I think Senator
McCutcheon has set forth a conceivable hypothesis—I suggest it is quite
conceivable—that if there were economic advantages in establishing a new
enterprise in these designated areas, the reason for their designation—namely,
the failure of enterprises to go there—would not have existed.

The CHAIRMAN: Are there any other questions?

Hon. Mr. DrurY: In respect of the response there has been I would say
again that the only new enterprises of which we have knowledge are those
which have declared to us their intention and, indeed, have discussed their
plans with respect to what they intend to do. The total number of these is of
the order of some 70 new enterprises in all of the 35 designated areas to date.

Senator CroLL: Involving what?

Hon. Mr. DrRURY: We had a figure of $150 million of investment.

Senator CroLL: $150 million of investment, and—

Hon. Mr. DrurY: And a total employment of around 5,000.

Senator McCuTcHEON: Mr. Chairman, the minister knows my views, and
I do not have to explain them here. I agree that it would be quite improper
for him to disclose to the committee the people who have declared their
intentions, and so on, but it was stated this morning by one of the officials
that certain new enterprises were in commercial production in designated
areas, although the official suspected that no certificates had been issued. The
minister has confirmed that latter point. Now, could the minister tell us which
companies these are that have gone into commercial production in the
designated areas, and in which areas they have located?

The CHAIRMAN: Just a minute.

Senator McCuTcHEON: These companies are in business now.,

Senator CRoLL: But no certificates have been issued.

Hon. Mr. Drury: No certificates have been issued, nor does one know
whether they are going to be applied for. Until such time as a certificate is
Issued it would be just a guess on my part if I were to endeavour to say what
the corporate policy is going to be, and what the income tax—

Senator McCUTCHEON: And what the motive was.
Hon. Mr. DRURY: Yes, or what the motive was, or might have been.
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Senator McCuTcHEON: Then, can I ask the minister one more question? He
will in due course be issuing certificates. Will he make public the names of the
firms to which he issues certificates, and the areas in which they are operating,
otherwise we have no basis for judging the effectiveness of this legislation
at all.

The CHAIRMAN: I think at that stage, if Parliament is sitting, you will get
the information.

Senator CROLL: Does not a return have to be made under the act?

Hon. Mr. DrRURY: No, there is no return. The certificate does not disclose
any information in relation to the payment of income tax. I would imagine there
would be no objection to publication of a list of those corporations which had
applied for a certificate, which merely states that they were in commercial
operation.

Senator McCuTcHEON: That is, of those who applied. You may turn some
down. It is those who obtained certificates in the areas that operate.
Hon. Mr. DrRURY: That is correct.

Senator McCUTCHEON: It is only on that basis that I wanted the minister
here. In subsequent years, we will understand the benefit of this provision.
For some years we cannot possibly judge the effectiveness of the incentive.

The CHAIRMAN: The minister has undertaken this.
Senator McCuTcHEON: Thank you.

The CHAIRMAN: We stood paragraph 7 of Clause 13 of the bill, Shall
Section 25 carry?

Hon. SENATORS: Agreed.

The CHAIRMAN: Shall I report the bill without amendment?
Hon. SENATORS: Agreed.

Whereupon the committee adjourned.
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ORDER OF REFERENCE

Extract from the Minutes of the Proceedings of the Senate, Wednesday,
May 13th, 1964:

“Pursuant to the Order of the Day, the Honourable Senator Hayden moved,
seconded by the Honourable Senator Crerar, P.C., that the Bill C-92, intituled:
“An Act to amend the Customs Tariff”’, be read the second time.

After debate, and—

The question being put on the motion, it was—
Resolved in the affirmative.

The Bill was then read the second time.

The Honourable Senator Hayden moved, seconded by the Honourable
Senator Crerar, P.C., that the Bill be referred to the Standing Committee on
Banking and Commerce.

The question being put on the motion, it was—
Resolved in the affirmative.”

J. F. MacNEILL,
Clerk of the Senate.
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MINUTES OF PROCEEDINGS

WEDNESDAY, May 20, 1964.

Pursuant to adjournment and notice the Standing Committee on Banking
and Commerce met this day 9.45 a.m.

Present: The Honourable Senators: Hayden (Chairman), Aseltine, Bouffard,
Brooks, Cook, Croll, Davies, Farris, Fergusson, Flynn, Gelinas, Gershaw, Gouin,
Hugessen, Isnor, Lang, Leonard, McCutcheon, McLean, Molson, Pearson, Power,
Reid, Taylor (Norfolk), Thorvaldson, White, Willis and Woodrow. (28)

In attendance: Mr. E. Russell Hopkins, Law Clerk and Parliamentary
Counsel.

On Motion of the Honourable Senator Aseltine it was Resolved to report
recommending that authority be granted for the printing of 800 copies in
English and 300 copies in French of the Committee’s proceedings on Bill C-92.

Bill C-92, intituled: “An Act to amend the Customs Tariff”’, was read and
considered.

The following witness was heard: Mr. C. A. Annis, Director, Tariff Division,
Department of Finance.

On Motion of the Honourable Senator Molson it was Resolved to report
the Bill without any amendment.

At 10.10 a.m. the Committee concluded its deliberations on the above Bill.
Attest:

F. A. Jackson,
Clerk of the Committee.



REPORT OF THE COMMITTEE

WEDNESDAY, May 20, 1964.

The Standing Committee on Banking and Commerce to whom was referred
the Bill C-92, intituled: “An Act to amend the Customs Tariff”’, have in obedience
to the order of reference of May 13, 1964, examined the said Bill and now report
the same without any amendment.

All which is respectfully submitted.

SALTER A. HAYDEN,
Chairman.



ERpir= o

=

THE SENATE
STANDING COMMITTEE ON BANKING AND COMMERCE
EVIDENCE

OrTawA, Wednesday, May 20, 1964.

The Standing Committee on Banking and Commerce, to which was
referred. Bill C-92, to amend the Customs Tariff, met this day at 9.45 a.m.

Senator Salter A. Hayden (Chairman) in the Chair.

The committee agreed that a verbatim report be made of the
committee’s proceedings on the bill.

The committee agreed to report recommending authority be granted
for the printing of 800 copies in English and 300 copies in French of
the committee’s proceedings on the bill.

The CHAIRMAN: Honourable senators, it is very difficult to see a principle
in this bill except to collect money, and I should think the best way of
dealing with it would be to proceed section by section. We have here today
Mr. C. A. Annis, Director, Tariff Division, Department of Finance and Mr.
J. Loomer, officer, of the same division. Mr. Annis, will you take up the
burden?

Mr. C. A. Annis, Director, Tariff Division, Department of Finance: Honorable
senators, as is always the case with tariff bills, the real substance of this is
in the amendments to Schedule A of the Customs Tariff. There are upwards
of 20 such amendments.

Your chairman already gave a fairly complete summary of those, in
introducing the bill on second reading. I would be glad to run through the
content of it again if that is considered desirable. Would you like me to run
through the items or do you think it should be assumed that senators are
familiar with it?

The CHAIRMAN: I think the first series of items arises out of the Tariff
Board reports. I think the committee would be interested in having a short
and concise statement.

Mr. ANNIS: The amendments which arise out of the Tariff Board’s
reports are contained in Part I of Schedule A of the bill. What Part I does
1s implement a package of tariff changes which was negotiated for the pur-
DPose of implementing the recommendations which the Tariff Board made in
two reports. One of those reports was a rather minor one relating to glass-
Ware and chinaware for decorating. It covered only about $1 million a year
of trade.

Senator PEArsoN: What do you mean by “negotiating”?

Mr. AnxNIS: What I mean is that the items on which the Tariff Board
Teported covered a group of items most of which were bound by the gap
Opened up during the previous trade negotiations under The General Agree-
Ment on Tariffs and Trade.

Senator CrorLL: In most cases, the United States?

7
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Mr. ANNIS: So that before it was possible to re-write the items it was
necessary to have our commitments in that respect re-negotiated, and this
was done in the winter.

Senator CROLL: What are the items?

Mr. ANNIS: One can say, in generalizing, all the items in Part I of
Schedule A. All of the items except three were as recommended by the Tariff
Board, and resulted from the Tariff Board package. Those three were intro-
duced as outside compensation in the conduct of the negotiations.

Senator CrROLL: How do you identify them?

Mr. ANNIS: They are not identified in the bill; but the Chairman did make
remarks on this, and I will recapitulate. They referred to bread, montan wax
and barytes. Those were the three items not referred to in the Tariff Board
report, and introduced in the package in order to secure agreement with the
United States, to secure their agreement to the changes regarding oil field
equipment, and which have been recommended by the board and that the
Government decided to implement. There will be no substantial change, and
in any change there might be it would be a very slight reduction, but if
any it would be so small that really in taking account of estimating revenues
no adjustment was made.

The CHAIRMAN: These three items were really intended to be taken as
sweeteners?

Senator CroLL: Although, we were not giving up very much actually.

Mr. Annis: No, not very much. I might say that the changes affecting
glassware and chinaware did not involve any increase on balance at all. In
the changes in oil field equipment, there were some increases and some deduc-
tions in duties. The view of our trading partners, in which we had no choice
but to concur, was that on balance there was a slight increase in the rates
involved in the oil field equipment, and that consequently a small amount
of outside compensation was called for; so in the negotiations agreement which
was reached there was included these three small items to which I have
referred. In removing the duty from bread, I might say that bread imports
are very small; in fact, it is a very trivial item in imports.

Senator CroLL: What are the exports of bread, and to where is it
exported?

Mr. Annis: A fair amount over the border at various points. Some right
across to Ogdensburg, some in the Buffalo and Detroit areas, and smaller
amounts to areas bordering on New Brunswick; and out west.

Senator CroLL: A larger amount to New York State?

Mr. ANNIS: Yes; not as much as half the total, probably a quarter of what
goes to the whole of the United States.

Senator CroLL: And what raised the ire of the United States?

Mr. ANNIS: The fact that some Canadian bread was moving in. The total
would not amount to more than $1 million a year. There are no statistics.

Senator CROLL: It has been moving in there for how many years?

Mr. Annis: For a good many years; but there has been some tendency for
the amount to increase somewhat in the last few years; however, relatively
the United States consumption of bread is still a mere drop in the bucket.

The CHAIRMAN: The particular places to which bread goes—Senator Croll
got upset—such as Buffalo and Ogdensburg.

M;‘. ANNIS:. Yes. At Buffalo some of the bread truck drivers got exercised
about .1t and rals‘ed quite a fuss. Montan wax may be a derivative of a refining
operation from lignite petroleum, and is used in the production of carbon paper:
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It is an alternative to some other types of wax, which were already free of duty;
and the effect of the change here in removing the duty from montan wax is to
put it on a basis of equality with waxes with which it is competing in Canada.

Senator CRoLL: What did we give up that was vital or important in this
bill?

Mr. AnNIS: I would say that we did not give up anything which was
important in a trade sense. Removing the duty from bread was important in a
presentational sense, in that the United States already had free entry of bread.
Some imports were removed from Canada into the United States, and while the
volume was modest it led to a certain amount of agitation there, and they were
able to beat us over the head because Canada imposed a duty on bread. We have
since taken it off, and this has removed the stick to beat us with. I think this
has been a real help in dealing with public opinion and the agitation that had
arisen in parts of the United States, particularly in New York State.

Senator CROLL: We negotiate with the government of the United States?
Mr. ANNIS: Yes.

Senator CROLL: What would have happened if the governor had not vetoed
that bill and the bill passed by the legislature had legislative effect?

Mr. ANNIs: If that bill had not been vetoed it would have meant that no
bread could be sold in New York State unless it either had been produced there
or had been produced, let us say, under the supervision of the health authorities
of New York State. There is a presumption that Canadian bread had not been
able to meet those qualifications, and would have been excluded. This would
have been a real source of embarrassment to Washington. However, they, like
ourselves, have a little problem in conflicts of jurisdiction, and I suspect the
result would have been that Canadian bread would not have gone into New York
State, and the Washington government would have been saying it was embar-
rassed about this but that, while they were sorry, there was nothing they could
do. I am expressing a personal view.

Senator REID: What about item 6837

Mr. ANNIS: Item 683 relates to Barytes. Sometimes this is called baryte,
or sulphur spar. Technically, I think they call it barium sulphate. Barium is a
metal, and barium sulphate is a sulphate of that metal which is found in various
places in the world. It may be found in limestone veins or decomposed lime-
stones. It is used for a number of purposes. We should distinguish between the
two. One purpose is in the production of drilling mud or drilling oil wells, and
for that purpose it was already—and for some years has been—free of duty.
Free entry is preserved under this new bill.

Senator DAVIES: I notice that for item 196, newsprint paper, the general
tariff is 25 per cent. Is that imported from the United States?

Mr. ANNIS: Very little is imported.

Senator DaviEs: We do not import any newsprint from the United States,
do we? :

Mr. ANNIS: We do not import any significant amounts of newsprint
from any country. The purpose of this change was to clarify the fact that
Newsprint is free of duty under both the British preferential and the inter-
Mmediate tariff. There has been some confusion previously because of the
GATT provision, and people got the mistaken impression that newsprint was
dutiable. The other group of uses of barytes is in certain manufacturing
Operations. In one it is used as a component of paint; and it is used in
Combination with some other chemicals too. It is used to make lithophane.
t is also used in the manufacture of glass and as a filler for paper. For these
Purposes barytes had been dutiable at 25 per cent prior to the introduction
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of this bill. The effect of this is to reduce that rate of duty under the m.f.n.
tariff from 25 to 20 per cent. This is regarded as an adequate level of protec-
tion for the Canadian producers of barytes. At the same time, for those who
need special qualities this reduction will enable them to bring it in at a
little lower rate. The third purpose is to help sweeten the package and
secure agreement with the Americans on the oil field package. We have had
no complaints at all from the producers about this rather modest reduction.

Senator MoLsoN: Is there any substantial production of barytes in
Canada?

Mr. ANNIS: Yes, although I have not the actual statistics here. We do
know it is produced in a number of places in the west, primarily for use
as a component of drilling mud.

Senator WHiTE: Is barytes somewhat like talc?

Mr. Ann1s: It has some similarities.

Senator WHITE: Talc is used in many of the products you mentioned.

Mr. AnNIs: Yes, and in fact bentonite is used with barytes. Barytes and
bentonite may be used, together with some other additives, in the production
of drilling mud.

Senator WHITE: Is there a tariff on tale coming into this country?

Mr. ANNIS: Yes. The basic rate on tale, not otherwise provided for, is
15 per cent, but for some special uses it is 5 per cent.

Senator WHITE: That would be 15 per cent from the States?
Mr. ANNIS: Yes, from the States.

The CHAIRMAN: The next group of items appears in section 1(b), and
there are no tariff increases there.

Mr. ANNIS: Yes, sir, that is right. In section 1(b) there are about a
dozen amendments. Four really provide for extending into 1965 or 1966 exist-
ing free entry provisions which would otherwise terminate on July 1. The
most important relate to aircraft and aircraft engines of a type or size not
made in Canada. There are some other items which are relatively less
important.

Senator BOUFFARD: Is there any increase in the tariff rate for the import
of whiskey, gin, rum, etc.?

Mr. Annis: No tariff increase. The change which is made does not affect
the rate of duty as such, but it does indirectly affect the amount of duty
collected in some cases. When whiskey, rum, etc. are imported in bottles,
regardless of the size of bottle, duty will be collected on the actual contents
or amount of beverage. Under the old arrangement if it was imported in a
certain size of bottle the duty would be collected based on a standard content.
For instance, if it was imported in a bottle of 26% ounces the duty was
collected at that rate. However, if it was imported in a 25-ounce bottle the
duty paid was as on a 26%-ounce bottle under the old arrangement.

Senator BrRooks: Do we get these aircraft parts from the United States,
or Great Britain and other countries?

Mr. ANNIS: Almost entirely from the United States, sir.

Senator BrOOKS: Do we manufacture any large quantity of parts in
Canada?

Mr. Annis: Of oil field equipment?
Senator BROOKS: These items we are discussing now.

Mr. AnNis: You are speaking of the aircraft now?
Senator BROOKS: Yes.
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Mr. AnnIs: Yes, a certain amount. The item we are speaking of now
that provides for free entry is confined to parts of a type or size not made
in Canada. So if one is thinking of the free entry provision it relates to prod-
ucts not made in Canada; but there are certain other parts and components we
do make. We make certain types of aircraft and certain parts and components
of those. One general comment might be worth making, and it is this, that in
the field of aircraft production it just is not possible to produce aircraft eco-
nomically for the Canadian market alone, and if an aircraft is to be produced
in Canada it has to be produced for a market wider than Canada alone. For
that reason there are certain types of aircraft we do mnot produce at all,
whereas there are some types we produce in substantial volume for both the
Canadian and export market.

Senator REm: What kind of material is drilling mud?

Mr. ANNIS: Once upon a time it was just what it said, a mixture of local
earth and water; but as oil drilling has become more sophisticated oil drillers
have found it best to tailor make their mud. They will use a combination of
components in it, bentonite, barytes and some other chemicals. They even
use asbestos fibre.

Senator REm: Is it imported?

Mr. AnNIS: Yes, but most is made locally, where the drilling operation is
taking place.

Senator DAVIES: Does anything coming under the British preferential
tariff have to be made in Britain?

Mr. ANnis: It has to be made in the Commonwealth countries and have
50 per cent Commonwealth content, but not necessarily from Britain.

Senator DAvViEs: Not actually manufactured in Britain itself?

Mr. ANxnNis: No.

Senator DAvIES: What about the most-favoured-nations countries, are they
Commonwealth countries?

Mr. ANNIS: They include all the Commonwealth countries which get still
more favourable treatment under the British Preferential Tariff; but in addi-
tion it applies to almost all the world, all of the members of the General
Agreement on Tariffs and Trade, which includes the chief trading countries and
a number of others. In general, the only countries to which it does not apply
are a few ex-satellites—East Germany, Bulgaria, and a few other countries of
that sort.

Senator IsNOR: Regarding section 3, does that mean that no matter when
the goods were imported, whether they were placed in the warehouse a year
ago or more, they still are subject to the duties as outlined in this bill if taken
out of the warehouse today?

Mr. ANNIS: Yes. Saying the same thing in different terms, it means, as
is usual with budget tariff resolutions, that the provisions come into effect on
:I.lidnight of the night following the budget. The new rates apply from that
1me.
it The CHAIRMAN: The only other item in the bill is this drawback item, is
1t not?

Mr. AnNIs: Yes. This drawback item, Schedule B, replaces a previous
Provision and, again, it is a bit of a relieving provision. It arises from the Tariff

oard report on glassware and provides for a drawback of 60 per cent of the
0 per cent duty that otherwise would apply on machine-made tumblers if
hey are used for production in Canada of cut or decorated glassware. This
Tesults in a net rate of 8 per cent, and replaces a previous provision providing
Or a rate of 10 per cent.
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The CHAIRMAN: Are there any other questions?

Senator THORVALDSON: I asked a question in the house the other day with
regard to the regulations that are referred to. I wonder if we might have some
explanation as to the extent of those?

Mr. ANNIS: This applied to the aircraft item, did it?
Senator THORVALDSON: Yes, it did.

Mr. ANNIS: In fact there aren’t any regulations under that item. Provision
was made in the statute some time ago for regulations, apparently in the thought
they might be necessary. It has been continued under this present act, but in
fact there are no regulations. I might add that in some respects aircraft is like
certain other items where regulations are called for. If one looks at the item, for
example, covering ships, you find provisions for regulations and there are
regulations covering coasting, etc.

Senator REID: On page 4 of Schedule A we see “Feeds for use exclusively
in the feeding of trout. On and after July 1, 1966.”

Mr. Annis: I think this item originated in the reverse way. Until provision
was made for feed for trout, this item came under the general basket item.
Several years ago representations were received by the Government to the effect
that no satisfactory feed for trout had been developed in Canada. These rep-
resentations came particularly from British Columbia, and on checking it was
found that Canadian fish feed producers, while producing other items, agreed
they had not been able to develop a satisfactory feed for fingerling trout, and
they had no reason to oppose a provision for free entry for a temporary period.
That provision was made for one year, which is to end July 1, this year, and
on rechecking it has been found that the section remains as it was a year ago.
The Canadian fish feed producers still recognize they haven’t a satisfactory feed
for this purpose. The people in British Columbia still want continued free entry
of American feed. This contains that provision for a further two years. It may be
that in the meantime Canadian suppliers will be able to supply this.

Senator MOLSON: Item 696a—moving picture films, etc. In the comparative
schedule in our Minutes, there is no rate set out.

Mr. Axnis: This arises from a printing error where the last two or three
lines which should have appeared there were left off. In addition to what you
have there, there should be another line or two referring to these goods entering
under these conditions when certified as educational, scientific and cultural
materials and providing for free entry. I might say the effect of the amendment
is to provide free entry for video tape recordings for educational purposes. It
will then be on the same rates as films.

Senator MoLsoN: Of course for commercial purposes they are still under
tariff?

Mr. ANNIS: Yes.

The CHAIRMAN: Shall I report the bill without amendment?
Hon. SENATORsS: Agreed.
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ORDER OF REFERENCE
Extract from the Minutes of the Proceedings of the Senate, May 20th, 1964.

“Pursuant to the Order of the Day, the Senate resumed the debate on the
motion of the Honourable Senator Lang, seconded by the Honourable Senator
Cook, for second reading of the Bill C-94, intituled: “An Act to amend the
Estate Tax Act”.

After debate, and—

The question being put on the motion, it was—
Resolved in the affirmative.

The Bill was then read the second time.

The Honourable Senator Lang moved, seconded by the Honourable Senator
Cook, that the Bill be referred to the Standing Committee on Banking and
Commerce.

The question being put on the motion, it was—
Resolved in the affirmative.”

J. F. MacNEILL,
Clerk of the Senate.
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MINUTES OF PROCEEDINGS

THURSDAY, May 21st, 1964.

Pursuant to adjournment and notice the Standing Committee on Banking
and Commerce met this day at 9.30 a.m.

Present: The Honourable Senators: Hayden (Chairman), Baird, Beaubien
(Bedford), Connolly (Ottawa West), Crerar, Davies, Fergusson, Flynn, Gershaw,
Hugessen, Isnor, Lang, Leonard, McLean, Molson, Pouliot, Reid, Smith (Kam-
loops), Taylor (Norfolk), Thorvaldson, Walker, Willis and Woodrow.—(23).

In attendance: Mr. E. Russell Hopkins, Law Clerk and Parliamentary
Counsel.

On Motion of the Honourable Senator Leonard, Bill S-6 was referred to a
later meeting.

On Motion of the Honourable Senator Woodrow it was Resolved to report
recommending that authority be granted for the printing of 800 copies in
English and 300 copies in French of the Proceedings of the Committee on
Bill C-94.

Bill C-94, intituled: “An Act to amend the Estate Tax Act”, was read and
considered, clause by clause.

The following witnesses were heard:
E. H. Smith, Taxation Division, Department of Finance.

W. I. Linton, Administrator, Estate Tax, Succession Duties and Gift Tax,
Department of National Revenue. ;

J. L. Gourlay, Legal Division, Department of National Revenue.
A. L. DeWolf, Legal Division, Department of National Revenue.

On motion of the Honourable Senator Leonard it was Resolved to report
the Bill without any amendment.

At 10.00 a.m. the Committee adjourned to the call of the Chairman.
Attest:

F. A. Jackson,
Clerk of the Committee.



REPORT OF THE COMMITTEE

THURSDAY, May 21st, 1964.

The Standing Committee on Banking and Commerce to whom was referred
the Bill C-94, intituled: “An Act to amend the Estate Tax Act”, have in obedi-
ence to the order of reference of May 20, 1964, examined the said Bill and now
report the same without any amendment.

All w