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DIARY FOR FEBAUARY,

—

. Friday Clergymen to mnake yearly return of marriages
to County Registrar.

2. Satur. Purifieationof 8. V. M.

3. 8UN... 4tk Sunday after Epiphany.

4. Mon. .. Ililary Term commences.

6. Wed. .. Mewtiog of Grammar School Boards.

8. Friduy Paper Day Q. B. New 'Irial Day C. P.

9. Batur. Paper Day Q. B. New Trial Uay Q. B.

10. SUN... 5th Surday ofter Epiphany.

11. Mon. .. Paper Day Q B. New Trial Day C. P.

12 Tues... Paper Day C P. New Term Day Q. B.

13. Wed. .. Paper Day Q. B. New Term bay ¢.. P. Last day
tor service for Couuty Court.

14. Thur... St Valentine’s Day. Paper Day Common Pleas.

15. Friday New Term Day Queen’s Hench. Last day for
County Treasurers to furnish to Olerks of
Muvipaltiies in Countivs list of Jands liable
to Lo suld for taxes.

16. Satur. Hilary Term ends.

17. SUN... &ptuagesima.

23. Eatur, Declare fur Connty Court.

24, SUN, .. Sexagesima.

2i. Wed. .. Appenls from Chanecry Chamber:,

2. Thurs.. 8.b-Tressurer of Schuol Moveys to report t.

Counfy Auditors.

NOTICE.

Subscribers in arrrars are vequested to make immediate
paymerd of the sums due by them. The time for puyment so
as to secure the advant ages of the lacer rates is extenderd to
the 15t April next, up to which time oll payments Jor the cur-
rent year will be received as cush payments.

k—mv gzum @;171:;5’ |

MUNICIPAL GAZETTE.

REMOVAL OF PROPERTY SEIZED
UNDER EXECUTION FROM DIVI-
SION COURTS.

A very important case upon the removal of
8oods (seized on an execution from a Division
Court out of the division in which the seizure
Was made, has lately been decided before the
Court of Queen’s Bench.

The 155 section of the Division Courts’ Act
Provides that a Lailiff, after seizing goods under
“Xecution, shall put up notices of sale “ gt
three of the most public places in the division
“here such goods and chattels have been taken,
°f the time and place within the division
*hen and where they will be exposed to sale.”
I’: the case referred to (Campbell v. Coulthard,
a: U C. Q. B. 621), executions had been issued

S%nst Campbell’s goods for about $200. A
:;ge quantity of lumber was seized there-
att €r at Campbell’s mill, and a sale was

. °Wpted there without success. Under direc-

'°0 from one of the execution creditors, the

2iliff removed some $288 worth of lumber

R

out of the division in which it was seized to
the County Town, some thirty miles off, at a
cost of $160. And eventually it was sold at
the County Town for an amount barely suffi-
cient to pay the costs of removal. Campbell
brought an action of trover against the pur-
chaser, and although it was held that the sale
in another division to a bona fide purchaser
would pass the property, and Campbell im
consequence failed, yet the case as respects.
the liability of bailiffs is very important.

The learned Chief Justice of Upper Canada,.
aft°r commenting in severe terms on the case
as one of cruel Lardship on Campbells, speaks
thus of the 155 section: “ As we read the
section, it makes no provision for selling goods
taken in execution in any division but that
in which they were taken, &c.,” but heremarks,
‘“weare not however, as at present advised,.
prepared to hold a sale made in another divi--
sion to a bona fide purchaser void. We in--
cline to think it might be upheld; and that-
either the plaintiff or defendant in the Divi--
sion Court execution who sustained loss or-
damage by such removal and sale, might re-
cover compensation from the bailiff, assuming
of course that they neither directed or assent-
ed to the removal.”

In view of this case and the liability bailiffs
incur by a removal of goods, they should be
particularly cautions in following out the direc-
tions in the statute. And yet there are cases
in which both execution plaintiff and defen-
dant would be benefited by taking property.
seized into another division tor sale. Such.
stuff as was seized in Campbell v. Coulthard
does not bear the expense of removal, and to
transport lumber a distance of thirty miles
with the professed object of faithfully execu_.
ting the writ was a grossly stupid, if not a
wantonly wicked act. But grain, horses,.
sheep, cattle, and the like, may be conveyed
to & reasonable distance and at a trifling costs.

The difficulty in effecting a sale in: the-
division in which property is seized especially
if the division is a partially or newly settled
country, arises in some cases from the inabi-
lity of people to pay in cash, or-their not
requiring the property put up forsale ;:in-othee
cases, it arises from an unwillingness “to bug
a neighbor’s goods at a bailif’s sale;” and
from these and other like causes a bailiff has
either to sell at a nominal price, probably to
some one who buys in for the execution debtor
to protect the goods for him, or to abandon a.
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salealtogether. Itis not easy for bailiffs in such
cases to discharge their duties properly, and
they are under a cross fire from the plaintiff
on the one hand, and the defendant on the
other if any slipis made. Officers generally
know the places where a difficulty will be ex-
perienced in effecting a sale to advantage with-
in the division, or where a sale to good advan-
¢rge, beneficial alike to plaintiff and defen-
dant, might be made by bringing the property
seized to a town, village, or place of public
resort in an adjoining division. Under circum
stances of this kind we would submit to bailiffs
the following practical suggestions: Before
making a seizure, see the cxecution creditor,
explain to him the position of things, and get
him to sign a writing, authorizing the removal
for sale, the execution debtor consenting,
Then, when the seizure is made, explain to the
party whose goods are seized the benefits to
be derived from a sale {if one has to be made)
at the particular place out of the division, and
get from him also a request in writing to take
the goods out of the division to a named place
in the county, there to sell the goods under (he
cexecution. The instruments taken had bet-
ter be styled in the cause, and should refer
distinctly to the execution held by the bailiff,
and in the instrument from the execution
debtor the particular property intended to be
Temoved should be specified,

SELECTION.

THE RIGHT OF PUBLIC MEETINGS.

We have heard a great deal lately o
*‘right of public meeting,” and it has {)eext\ :)}\11:
very plainly by Mr. Bright at the recent reform
meetings. It has been put boldly and plainly
as the right of gathering together hundreds of
thousands of men, and marchingin procesgjon
to a place of assembly, not for the purpose of
discussion, but, as he expressly said, for the
purpose of * demonstration.”  That there
wight ‘be no possible mistake, he went op to
explain, that what he meant was, that their
numbers might convey an idea of their deter-
mination, and what they might do if their de-
mands were not acceded to. And in language
which approached as nearly as possible %o
actual incitement of seditio

2 n, he hint
the exertion of popular forc'e might :intht?:
excused by the denial of popular rights, Apq4

this way of putting it has, at all e

merit of frankness. Not that it wgsll:;s i;;l‘:z
been much use to.disguise the matter. No
man of sense can suppose for an instaat that
a hundred thousand men were ever got toge-

ther for the purpose of discussion, or for any-
thing else but demonstration. And demon-
stration of what? Not merely of the physical
force of numbers. The mere fact that a hun-
dred thousand men are got together ** demon-
strates” nothing but their number. But the
fact, that they are got tygether to displuy their
numbers for the purpose of enforcing an
acquiescence in their demands, is a demonstra-
tion indeed. But a demonstration of what ?
Simply of their readiness for rebellion. For
if a hundred thousand men met together to
say, as Mr. Bright plainly said on their behalf,
*“You see our numbers; if you don’t grant us
what we demand, beware of our numbers”—
what is that but a threat of rebellion? And
of what use can the assembling of a2 hundred
thousand men be dut to convey that threat ?
The mere desire for a measure could be con-
veyed far better by petition. That would be
the expression of their opinion. Their meet-
ing together in vast numbers can be meant only
as a demonstration of their determination, and
of their force. But to threaten the Legislatnre
with physical force, in order to compel a
change of measures, and, still more, to coerce
them to an organic change in the constitution,
is more than sedition, and approaches very
near to treason. So far from there being any
right to convene such assemolies for the pur-
poseof ““ demonstration,” it is undoubtedly an
indictable offence to do so, even without the
design thus suggested. There is a right of
public meeting for the purpose of discussion,
provided the matter discussed is Jawful, and
provided there is no breach of the peace, nor
violation of law and order, or the place or man-
ner of meeting.  But the right like all others, is
only to be exercised so far as it can lawfully
be exercised. And in the first place, men
must meet where they have a right to meet.
They have no right to hold meetings anywhere,
without the express or implied license of the
owner of the soil.  For instance, they have no
right to meet upon the highways, or in the
places and thoroughfares of a town or city.
Not on the highways, for it has been held again
and again, that no one has a right to use a
highway, except for the purpose of ordinary
transit. Men have no right to collect in large
numbers upon the highway, blocking it up,
and obstructing it as they did around Hyde
Park, and thus causing public confusion and
disturbance. Neither have they a right to

ather together in places of public recreation.
%ut waving these minor difficulties, cr suppos-
ing that they have licence from the owner of
the soil to assemble, they by no means render
their meeting lawful. That only purges it of
one species of illegality—the lesser degree of it
which consists in the disregard of the right of
property. Thereis a far graver offonce involv-
ed; it is that of endangering the public peace.
No man has a right (as one of the police
magistrates said) to asse?ble together in a
mass all the scum and offscouring of a large
city under the cover and disguise of a “popular
demonstration.” No man hasa right, in short,




Fcbruary, 1867.]

LOCAL COURTS’ & MUNICIPAL GAZETTE.

[Vol. II.—19

to assemble a hundred thousand men for the
purpese of a * demonstration.” Thelaw deems
the assembly of such vast muititudes as illegal,
from their serious tendency to disturb society.
When 2 hundred thousand men are got toge-
ther, no one can tell what they may do or not
do.  Such assemblages are not meetings ; they
are mobs ; and all history tells us how danger-
ous mobs are. They are sure to contain a
large proportion of the reckless and the worth-
less, who on such occasions are always ready
for mischief, and likely to give one of those
fudden impulses by which numerous masses
of men are so easily led. No one can foresee
what such mobs may do, and no one has a
right to incur the risk, and put the public peace
to such fearful peril. Some trifling provocation
—some casual excitement, and this vast mob
becomes a tremendous engine of mischief which
may in a few hours produce consequences one
sickens to contemplate. We who write, and
those who read these lines, are old enough to
remember the disastrous riots of Bristol, and
have read of those of Birmingham ; and we
shall never forget the terrible pictures we have
had put before us of the Lord George Gordon
Tiots, when half London was in flames. All
these terrible disturbances arose in the simplest
Possible way ; merely by getting large masses
of people together. ~There are myriads in all
arge citics who eagerly swarm to such assem-
blages in the kope of a disturbance, and eagerly
Seize any chance of creating one. Every one
knows this, and therefore no one has a right
to gather such multitudes together; and any
one who does so is doing an act wilfully illegal.
All this has been established within the last
twenty years in the criminal courts of England
and Ireland. It was establishedin the Chartist
trials. It was established in the trials of the
_IPlsh agitators. It was established, above all
1a the case of 0’Connell. (Vide O Connell v.
Reg., 11 CL & Fin, 156). Itis true, the indict-
Ient was held there too general, but there
Wag no- doubt as to the law. The offence for
Which he was tried, and of which he was con-
Victed. was that of exciting public terror, and
dlsturbing the public peace, by the assemblage
of vast multitudes of men, and the indictment
3iled a5 8 mere matter of pleading. His mon-
Ster meetings were, it will be remembered.
‘Studiously peaceful. He studiously protested
3ainst any violence; in that respect far more
Autious than Mr. Bright; who distinctly hints
1t, as, at all events, a possible future mea-
Sure, whereas the great Irish agitator always
®hounced it as criminal, and on that account
© flattered himself that what he did was law-
U5 but it was not, and the House of Lords
:ﬂi"ned that it was not. The judgment was
¢versed upon grounds quite distinct from the
g‘ems, as we all know. The House of Lords
ever doubted that the offence committed was
sf‘ offence against the law of this country; and
'Nce then, in O’ Connell's case, it was not dis-
, that to stir up the Queen’s subjects to

disavﬁ'ection is an indictable offence. (Reg. v.
Conner, 13 L. J., M. C., 83). If it were

not 80, it would be at the will of every popular
agitator to keep this country constantly on the
brink of a revolution, until one day, intention-
ally or unintentionally, revolution came, and
overwhelmed the nation like a torrent. It will
not do to live on the brink of a revolation, and
the holding of monster meetings has been al-
ways the beginning of revolution. Vast asgem-
blages of men are of no possible use except for
the purpose of threatening revolution, and if
they are allowed to continue threatening it,
they will one day, by some accident, go a long
way towards realizing these threats. That in
this country they could ever succeed, of course,
we do not believe ; but they would produce an
immense amount of disaster to the nation and
to themselves. No doubt, there is no ntei-
tion of producing this mischief. Probably all.
that is meant is to produce just so much of
public alarm and disquietude as shall enforce
the passing of a popular measure. But, then,
that is just what is illegal and criminal. It is
illegal to attempt to coerce or intimidate Parlia-
ment or the Government in that way. The
lawful and constitutional way of shewing popu-
lar desire for & measure is by petition. If the
people are agreed in its favour, there is the
less need for meecting to discuss it, and a hun-
dred thousand men never did meet for discus-
sion. Ifthey mect for demonstration, it isin
effect for intimidation, and that is illegal. In-
deed, popular intimidation is the beginning of
revolution, and the worst kind of revolution—
mob revolution—which means anarchy, disto-
lution of society, and universal ruin. Men
have no right to provoke such peril, or dally
with such danger. It matters not what their
intentions may be; if they take measures
calculated to produce such peril, they are
legally responsible for their acts, whatever the
results ; and even though no ill results actually
arise, they are legally liable for the illegality
of their acts. Ttis the peril of such results
which makes the illegality, not their actual
occurrence. The offence is the endangering
the public-peace, not lts actual destruction—
itsdisturbance and disquietude by the presence
of danger. The objéct, no doubt, is to produce
that sense of danger, and that object is unlaw-
ful, and, in 2 legal and moral sense, it is crimi-
nal.—Jurist. )

THE DUTIES OF CORONERS.

The death of Mr. Swann, a county coroner
for Nottinghamshire, during the pendency of
an Inquiry into the circumstances attending
the murder of Mr. Raynor at Carlton, has
given rise to some remarks which affect the
present condition of the law concerning coro-
ner's inquests. The state of facts, we believe,
is unique: we can find no precedent. The

inquisition instituted by Mr. Swann was never
brought to a finding. Could the Newark
coroner, who was summoned to conduct the
inquiry continue the proceedings, and take a
verdict from the jury ?

Now, the office of coroner is a judicial
office, and one coroner can no more take up an
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inquiry begun by another.than can a judge
sitting at Westminster, without a new tria),
conduct to judgment a cause opened before a
brother_judge. We may bring all doubts yn-
der leading principles. If a coroner takes an
inquisition without view of the body, he may
take a second inquisition SUPET Visum corpor,
and that second inquisitisn is good, for the
first was absolutely void : (2 Hale P. Q. 589.)
But if a coroner takes an inquisition super
Tisum corporis, and after that another coroper
takes an inquisition on the same matter, the
second inquisition is void, because the first
was well taken: (Fitz. Abr. tit. Corop, 107.)
The inquisition begun by Mr.
solutely void, and therefore the only course
open to his tempprary successor is to take a
second inquisition super visum €OTPoris . —
Taking an open verdict, such as Mr. Newton
took, is simply recording an expression of
opinion which has no legal effect. Had the
first inquisition been concluded, but defeetiye-
ly, it might have been quashed, and a second
taken by another coroner—not, be it observed,

mero motu : (Reg. v. Seager, 29 1.. J. 2567, Q.
B.—Low Timee. g 9

m——

r——

MAGISTRATES, MUNICIPAL,
INSOLVENCY, & SCHOOL LAW

NOTES OF NEW DECISIONS AND LEADING
CASES.

INSOLYEST, 8ALE BY—PRRFERRING & CREDITOR
—A person in insolvent circumstances made &
bill of sale ef his property to one of his eredi-
tors, the coosideration therefor bein
existing debt, and a sum of money in
sufficient to make up the price agreed
the value of the Pproperty sold ; the amount of
money 8o received by the debtor being by him
paid over with the knowledge of the Purchaser,
to another creditor ; and three months after thig
sale was completed, the debtor made an gssign-
ment of his assets under the Insolvent Debiors’
Act. On a bill fled by a creditor for that pur-
Ppose the rale was set aside and a resale of the
property ordered, the Pproceeds to be applied in
payment of the plaintiff's claim, and the residue,
if dny, to be paid over to the assignee in ipsol-

vency,~—Coates v, Joslin, 12 U, C. Chan, Rep.
524.

g a pre.
addition
upon as

e ——

SIMPLE CONTRACTS & AFFAIRS
OF EVERY DAY LIFE,
NOTES.OF NEW DECISIONS AND LEADIRG
CASES:

Caarrer MoRTGAGE—Sary By MoRTGAgoR—
Warver —E. mortgirged a horse tq the defen-
dant in April, 1864, and the mortgage contajned

D

Swann is ab- |

a proviso that if he should attempt to dispose of
the property, the defendant might take posses-
sion and sell E. did dispose of the horse to the
plaintiff within a few weeks. This mortgage was
not refiled, but the defendant g0k another in
February, 1865, for the same moaey, with other
advances. In July, having first diseovered the
sale, he seized under the provise,

Held, shat baving neglected to refile the mort-

gnge and taken another, he had lost his right to
seize.— Curtis v. Webb, 26 U. C. Q. B. 576,

ARREST —-AFFIDAVIT TO HOLD 70 BAIL —.
APFLICATION JOR BISCHARGE. — An affidavit on
which an order 1o hold to bail had been issuned,

| stated that defendnnt was indebted to the plain-

tiff in $2,615. being the amount of fonr severad
promissory mnotes made by defendant, bearing
date the 6th of February, 1866. for $653 75
each, payable respectively at forty days, sixty
days, three months, and four monthe after date ;
and that said notes were given by defemdant for
goods purchased by defendant from the plaintiff.
On motion to set aside the arrest, it was objected
that this affidavit did not shew to whom the
notes were made payable, nor in what character

the plaintiff beld them—bwt, Held, that it was
sufficient.

The defendant swore that he had not at the
time of his arrest, or of making his affidavit, any
intentiom of quitting Canada with intens to de-
fraud the plaintiff of his debt, but he dig not
deny or explain any of the facts sworn to by the
plaintiff on obtaining the order ; and the court,
bolding that these facts justified the arrest, re-
fused to order his discharge.—Jones et al. v.
Gress, 256 U. C. Q. B. 599.

——

WiLi—Disrosixg MIND—MENTAL CAPACITY OF
TESTATOR.—A testator was in an extremely low
state at the time of giving instractions for and
signing his will, and died soon afterwards ; but
it appeared that he was considered of testament
tary capacity at the time, and seemed to under-
stand and approve of the document ; that it was
prepared in good faith, in supposed accordance
with his wishes and directions; that no Question
had been suggested as to the validity of the wi,
for more than a year after probate; and his
widow, to whom he had devised a life estate in
part of his lands, died in the interval ; the court
sustained the will notwithstanding some doubts
suggested by the witnesses at the hearing, as to
the mental condition of the testator, and the
exact conformity of. the will with his wishes. —
Martin v. Martin, 12 V. C. Chan. Rep. 500.
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UPPER CANADA REPORTS.

QUEEN'S BENCH.

—

{ Reported by C. RenINsoy, Esq., QC., Reporter to the Comrt.)

Tue CorroratroN or TEE CoUNTY OF LENCOLN

¥. Tug CoRPORATION oF THE TowN o NIAGARA.

By-Law— Equalization ?{ Rates—C. 8. U. . ch. 54, secs. 28
, 70, 78.

Declaration on a county by-law to levy money for the
goneral purposes of tho year, alleging now-payment by the
defondants of the proportion to be raised by them. Plea,
that in capitalizing the real property mot actually rentod
bat held #nd occupied by the owmers in the towns of N.
(the dvfendauts) and C. and the village of D., and in
capitalisiog the ratable personal property there for the
Yyear, the plaintiffs capitalized at ten instead of six per
cent., as directed by law. and apportioned therson among
the several municipalities. whereby $1.000,000 was omitted
€rom the capitalization, and the aggregate value of the
ratable pro erty in N., and the amount directed to be
TRiscd there, was erroneisusly and illegally made up.

Held, ou demurrer a good defe e, for such capitalizats
Was contrary to the statute. and though it lesssued the
defondants’ assersment they were not precluded from ob-
Jeeting for the plaiatiffs could ouly create & debt by com-
plying with the act, Held, also, that it was unnecessary
o quash the by-law, for the court in their discretion might
decline to do that, though they could not denv the defon-
dante’ right to comtest their liability om any legal ground

[@ B, T. T, 30 Vic. 1866.)

The declaration contained two counts. The
first set out a by-law passed by the plaintiffs on
the 27th of May, 1863, which reoited, among
Other things, that it was necessary to raise
$8,865, for general purposes for the current year,
and enacted, that such sum should be levied and
collected upon all the ratable property in the
county, and should be apportioned among the
Several municipalities therein, according to a
Schedule set forth, in which the proportion to be
Paid by the town of Niagara was $588 ; that
the plaintiffs by the said by-law required the
defendants to raise, levy, and pay over to the
Plaintiffs, within the year 1863, such sum of
$588.  Averment of notice to the defendants,
nd that the clerk of the peace did before the 1st
of August, 1863, certify to the clerk of the defen-

Alts the total amount directed to be levied in
the town of Niagara for that year for county pur-
Poses,  Breuch, non-payment of that sum.

The second count set forth s similar by-law
Passed in 1864, reciting the necesgity of raising

11,291, and stating the proportion to be paid by
the town of Niagara at $479 for that year for
ounty purposes; and after similar averments,
®oncluded with a similar breach
. Plea —To the first count —that before the pas-
oIng of the said by-law in the first count men-
Uoned, the said plaintiffs, in capitalizing for the
Purpose of gesessment for the year 1863 the real
Property ns¢ actually rented but held nod occu-
8“"1 by the owners thereof in the towns of St.
P"ﬂmrines and Niagara, and in the village of

°ft Dalhousie, municipalities of the said
Bty of Lincoln, and also in capitaliziog the
i:l'lble personal property for the said year 1863,
s the said towns and village, capitalized the
=€ &t ten per cent instead of at six per cent, as

ected by law, and that in making the said ap-
Portionment in the said by-law among the town-
o P3 of the said county and the said towns and
lllage, the said plaintiffs made such apportion-
0t upon the said capitalization of ten per cent
®rein mentioned, whereby the large sum of

money of one million dollars was omitted from
the amount of the said capitalization, and the
aggregate value of the ratable property of the
88id town of Niagara was thereby wrongly and
illegally made up by the said plaintiffs, and the
smount by the said by-law directed to be raised
and levied as the ratable property of the said
town of Niagara was also erroneously and ille-
gslly made up in the said apportionment, and
was another aud different amount than the
amount should and would bave been if the plain-
tiffs had capitalized the said real and personal
property in the said towns and village at six per
cent, directed and authorized by law—whereby
the defendants say that they have incurred no
liability to the plaintiffs under the said by-lnw
a8 in said first count alleged. :

Similar plea, mutatis mutandis, to the second
oount,

Demurrer, on the grounds—1. That the facts
stated in the said pleas would not, if true, ren-
der the said by-laws invalid or illegal.

2. That the mode adopted by the plaintiffs in
capitalizing the ratable property of the said
towns and apportioning the same, the amount to
be levied and raised by the defendants would be
much less than if the said real and personal pro
perty had been capitalized at six per cent., and
it does not lie with the defendants to make the
objection.

3. That the defendants ghould have moved to
quash the said by-law, and cannot take the objec-
tions by way of ples.

4. That if the defendants were damaged by the
said mode of capitalizing. it should have been
shewn and pleaded by way of equitable pler.

W. Eccles and Robert A. Harrison, for the
demurrer, cited Fisher v The Municipal Council
of Vaughan, 10 U C Q B. 492; Gibson and the
Corporation of Huron and Bruce, 20 U. C. Q B.
120; Secord and the Corporation of Lincoln, 24
U.C Q.B. 142; Consol Stat U C. ch. 54, secs.
10, 19, 28, 29, 82, 70, 71, 78, 75, 76, 77.

J. H. Cameron, Q. C., contra.

Drargr, C. J., delivered the judgment of the
court.

The defence set up to the declaration is in
effect that the amount claimed by the plaintiffs
by each of these by lawa has not been legally
arrived at according to the directions of the As-
sessment Act, by which both parties are hounq :
that as to real property not actually rented, but
held and occapied by the owners, ag well as to
personal property generally, it was ‘““capitalized”
&t ten per cent instead of six, upon its annual
value, whereby & sum sf $1,000.000 has been
omitted from the proper aggregate valuation of
all the property in the county liable to be rated
and nssessed: that the aggregate value of the
ratable property in the town of Niagara was ille-
gally made, and the sum of money directed by
the by-law to be raised was illegally arrived at
(. e, not according to the statute) and was
different from what it wou!d have been if the
plaivtiffs had capitalized the resl snd persor.al
property in the towns and incorporated villages
in the county at six per cent And on thisground
the defendants 8ay they have not become indebted
to the plaintiffs, for a debt of the natare claimed
could only be created in the manner and form
prescribed by the Assessment Act.
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The method of capitalization alleged in the plea
fo have been adopted is to the advantage of towns
snd villages, for if the taxable valus had been
ascertained as the statute directs, the aggregate
sum upon which the rates should be calculated
would be larger than it is in the mode adopted.
The defendants have not any overcharge to gom-
plaia of, but broadly deny liability to pay any-
thing until the amount of liability has been set-
tled as the law directs,

We do not anderstand the plaintiffs to contend
that they have followed the 28th and 82nd sec-
tlons of the Assessment Act, but it hag peen
argued that the 70th section gives to the county
council an unfettered discretion to inorease or
deorease the aggregate valuation of rea] property
in nny township, town or village, 80 ag to pro-
duce a just relation between all the valuations of
veal estate in the county so long as they do not

-reduce the aggregate valuation of real estate for
the whole couaty.

As to this, the authority given ix to be exercis-
ed for the purpose of ascertaining whether the
valuation made by the assessors in each town-
&hip, &c., bears a just relation to the valuations
80 made in all the townships, &c.; and for the
"purpese of county rates the county counacils may
sincrease or decrease the aggregate valuation of
real praperty, not reduciog the aggregate valua-
tion thereof for the wuole county  This latter
-restriction renders iy necessary, if the valuation
-made by the assessors for any township, &c., is
decreased, to increase the valuation in Some obe
or more of the other townships, &c ,—jq other
words, they must take the aggregate walye of
real property in each municipality ascertained in
tbe manner the statute directs, aud then, in order
to produce the *¢ju-t relation” spoken of, they

judge to be necessary, still preserving the game
sum a8 the aggregate valuation for the who'e
County as was the result of the 883essors’ valua-
-tion'in their several municipalities, Moreover,
-the authority thus given does not extend to per-
-sonal property, the yearly value of which ig, by
section 32, fixed at six per cent of its getual
value, the latter vdlue being declareq by the
nssessors subject to appeal. but which is not sub-
Jected to a change by the county council. This
70th section does not therefore, in our opinion,
afford %0 answer to the plea as far as real
property is concerned, and certainly does not

justify the substitution of ten per cent for six per
cen: 18 converting yearly into actual value in any
case.

The sum total of the rentals assessed in towns

and villages, as distin aished f l
value of other real g rom the joca

property, is the subject mgtter de.
73rd section.

al property actual] rented
i3 capitalized at ten and not at six pe’; cent. ;

_the objection is limited to real property held and
.occupied by the owners, and ratable pergonal
groperty. :
Although we do ‘mot €Dquire into the modus
operandi by which the county council endepyour
to produce a just relation between ql] the valua-

tions of real estate in the county, we do not think
we are at liberty to upbold a violation of the
express provision of the statute as to the man-
ner in which the actaal values are to be ascer-
tained The plea does not assert either incrense
or decrease of the aggregnate valuation of real
property in the town of Niagara, which, so far
as the assessors were concerned, would have
been expressed in the form of a rental or annual
value of each separate parcel.—(See sec. 19.
sub.sec 4.) What the plea relies on is that the
county council, while adopting the assessors’ re-
turn of reotal and yearly value, have converted
the same into capital or actual value in g dif-
ferent manoer from that directed by the statute,
and this is admitted by the demurrer. We do
not agree in the argument that the 73rd section
overrides the 28th. The two can well stand
together, and must be construed accordingly.

There are two other ohjections taken as
grouuds of demurrer, to which it is only neces-
sary to make briet allusion :—First, that by the
mode of capitalization adopted the defendants
are assessed upon 8 much less sum than would
be the case if the statatory direction had been
followed, and it does not lie with them to take
the objection. The answer is obvious, Except
under the statute the County Council could not
impose a rate at all on the defendants, and the
mode in which they shall exercise the power con-
ferred being expressty designated, they cannot
substitute a different mode leading to o different
result. The plaintiffs clnim a debt and must
show the obligation lawfully created ; the founda-
tion of their claim is their by-iaw. and that de-
pends for its validity on the statute, which it is
admitted has not been followed. If there is no
legal by-law there is no debt

Secondly —It is said the defendants should
have moved to quash the hy-law.  On such
motions the courts have a discretion to execrcise,
but here the plaintiffs come into a court of law to
recover under their own by-law ; the court have
no discretion to deny to the defendants the right
of contesting on any legal ground their liability
to pay

On the whole, we are of opinivn the defendants
are entitled to our judgment. In Secord v Tha
Corporation of Lincoln, 24 U C. QB 142, we in-
timated very plainly the leanin
on this very question, and the present case con-
firms us in what we then threw out as to the
exercise of the powers of the County Council.

Judguwent for the defendants on demurrer.

g of our opinion

IN THE MATTER OF MOLEAN AND THE CORPORA-
TION OF THE TownsHIP oF Bryce,

Temperance Act nf 1884,

Upon the affidavits in this case, subitaotially stated below.
the court refused to set aside a by-law passed under * The
Tempsrance Act of 1864.” on the grouzd that the regve
did not ¢ preside” at the meeting at which it was ad.pted.
but the clerk. There was o doubt that he opened and
clo-ed the poll, bat the affidavits wore contradiceory as t
the length of and reason for hig absence in the meantime-

[Q B, T.T,1866]
In Easter Term, Robert 4. Harrison obtained

& rule to quash By-law No. 29, for preveuting

the sale of intoxicating liquors in the township

of Bruce, on three grounds. 1. That no notic®
of holding the poll was posted up in at least
four public places in the municipality. 2. That

=l
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neither the reeve. nor auy member of the conn-
cil, nor any manicipal elector presited at the
meeting tor the purp.ge of receiving votes. 3.
That the pill was clored at three p om., before
all the electors had polled their votes

In this term S Richards Q C . shewed cause.

The ease turned entirely upon the affidavits
filed on hath sides, the contents of which are
suffi siently stated in the judgment of the court,
delivered by

Hagarry. ] —We think the first aod third
ohjections ure completely answered by the nffi-da-
vits filed. bith us to the giving the notices and
us 1o the closing the poll.

The sceoud, as to the reeve uat presidiog, has
produc.d a large amount of testimony not cowm-
pletely reconciluble.

The witnesses for the relator swear that when
they voted the reeve was not there. The witness
McKay says, that from balf past ten to half past
tweive he was engaged in busine«s with the reeve
**ar some distance from the place where the polil
was held”  This statement mny bave several
meanings, wl it might be very diffienlt to assign
# definite meaning, on which perjury could be
charged. It the reeve bad noticed nnil explnined
this statement, there would have been nothing
tu argue. His owmission so to dv is the only point
in the ease requiring much coasideration [f
his affidnvit stond alone in answer, we might be
inclived not to sccept it as sufficient. But the
evilence is overwhelming, that he du'y opened
amd closed the poll, and a number of witnesses
swear that, *‘eacept for a short time on two or
three oceasions, when he was necessanily out of
the room,” he presided in the usual mauner. It
wny be probabie that the relator’s witnesses
when voting may have cuine in on these two or
three dceasious, and g0 not have seen him

We must uot too rigidly construe the statat-
able direction, thnt the recve, &ec . shall preside.
tu the case mude out for the defendauts, we can
Wot say that the cluuse in the nct was not sub-
stantially complied with.  An overstrictness of
¢ongtruction would open the door to innumer-
ub'e ohjections of n technical character to almost
every township meeticg held by tiue ratepayers,
Who, generally without legal advice, are ohliged
to perform the many duties and go through the
Wauy forms pescribed by the municipal nct.

There seems no reason to suspect that there
Wwas any unfairness in the conduct of the voting,
And we thiok, on the whole evidence before us,
we must discharge the rule.

Rule discharged.

CanrgerL v. COULTHARD.

C.8 U.Cch 19, secx. 151. 157— Division Court—Sale under
execuliong,

hxm-m_ums for about $200. f<sued against the plaintiff from
the firat divirion court of the county. nuder which lumber
Was selzed at his mill. within that division. A sale was
Altemnpted there without suceess, and by direction o: nne
“Ut the exccution creditors the bailif had the lumber
:',emova-d to !he county town thirty miles off. in the firth
d"’""' B, which <081 160, It was there bonght by G., the
fputy, sheritf, for §160, and the defendant pnrchased
:4)m him. The plaintift having brought trover, the jury
ooy wsked only to fiud the value of the lumber, which
thay twwessed ut $28<, and a verdict was entered for
. hat sum.
'p'«n MOtion on leave reserved, a nonsnit was ordered for
though rection 151 providug only for sale in the division
Where the guods buve boon seized, yet « salo in another

division to a bond fide purchnser would pass the property,
loaviug the party injured to recover compensation from
the bailiff: rhat G. must be nssumed on the tinding to be
fuch a purchaser, nnd defsndant could not be made liable
for purcharing from him. 3
Queere, whethur on the evidence, stated below. the jury
might not have found that G. was in fact purchasing for
defendant. who war & division court hailiff; and, if &0,
noder section 157. the sale would have been void.
Remarks upon the hardship of the case upon the plaintiff.

[Q B, T. T, 1866.)
Trover, for 66,792 feet of sawed lumber.
Pleas —1. Not guilty, 2. Not plaintiff's pro-
perty. 8. Leave and license.
The cace was tried at Lindsay, in April last,
before Hugarty, J.

It appenred the plaintiff had a saw-mill in the
township of Eldon, and that three precepts or
executions were delivered to one Huagerford,
bailiff of the first division court, against the
plaiutiff’s goods. I'he saw-mill was within the
limits of the first division court, and the judg-
ments were recovered there. (One Edwards was
the plaintiff ou two writs, the joint amount of
which was $122 06. The defendant was the
plaintiff in the other, which directed the levy of
$76 11, All three came to the bailiff’s hands at
one time. He seized a quantity of sawed lum-
ber, not less than 64.000 feet, in June, 1865,
and advertised a sale at the plaintifi’s mill, but
could not get a bid, and adjourned the sale, and
at a subsequent day tried again, but no one bid.

Then Edwards directed that the lumber should
be removed to Lindsay, which was in the fifth
division. and about thirty miles from the piain-
tiff’s mill, and Hungerford employed a man to
remove it, whose charge was $160, and who was
paid $80 on account. There Huungerford sold it
for $16). The defendant was at the sale; only
a few persons were present; and ome James
Gallon bought it, and he paid the $80 for haul-
ing it, which money he received from the deten-
dant.  Gallon was called, and swore that the
defendant had nothing to do with his making the
purchase, that he bought on speculation; only
three persons were there. After the sale the
defendant agreed to go shares with him in the
profits, and lent him money to pay for it, and
afterwards bought the whole. Gallon gave up
the purchnse to him for $10. The defendant at
that time was a division court bailiff in that
county, and Gallon wns a deputy sheriff. A wit-
ness for plaintiff swore that he went to the
plaintif°’s mill yard to attend the bailif’s sale,
and was willing to have given $4 per thousand
for the lamber. It was sworn it was worth $5
or $6 per thousand at the mill.

Hungerford swore that Edwards, one of the
execution creditors, directed the removal of the
lumber to Lindsay, and that the plaintiff said:
nothing as to moving it, but the man who drew
it away swore that the plaintiff forbid him and,
Hungerford from taking it away; that he ob-
Jected several times, and said it ought to be sold,
on the place.

It was insisted for the plaintiff that the lumber.
could not be sold out of the division where i
was seized ; that the defendant could not buy at
a division court sale; and that the sale was at
80 low a price as to afford evidence of a frauda-
1ent and void sale.

For the defence, it was ohjeoted that tha .sale
to Gallon passed the property, and. that; neither
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property in the plaintiff nor & conversion by the
defendant were proved

The learned judge thought there was no evi-
dence of fraud to viiiate the sale to Gallon, and
asked the jury to assess the value of the lumber;
wund it was agreed that the verdict should be
entered for the plaintiff for the amount assessed,
with leave reserved to the defendant to move to
enter a nonsuit.

In Easter Term, C. §. Patterson obtained a
rule to shew cause why a nonsuit should not be
entered on the leave reserved, on the ground
that the goods were lawfully sold, and that the
defendant was not shewn to have converted the
goods, having done mno act affecting them, and
there having been no demand made upon him
for them. He cited Burroughes v. Bayne, 5 H,
& N. 296.

In this Term Heetor Cameron shewed cause,
citing Carroll v. Lunn, 7 C. P. §10; Grainger v.
J1ill, 4 Bing. N C. 212; Billiter v. Young, 6 E.
& B. 1 Add. on Torts, 271.

Consol. Stat. U. C. ¢h. 19, secs. 79, 135, 136,
165, 157, were also referred to.

Drarer, C, J., delivered the judgment of the
court.

The 167th section of the Division Courts act,
provides that no clerk or bailiff. or other officer
of avy division court, shall directly or indirectly
purchase any goods or chattels at any sale made
by any division court bailiff under execution,
and every such purchase shall be absolutely void.
If therefore the defendant was through Gallon
indirectly the purchaser of the lumber in ques-
tion at the sale by Hungerford, he acquired no
title, and could not hold it agninst this plaintiff
Whether, looking at the whole cnse, he was not
indirectly the purchaser, was not submitted to
the ju:y, the case having been withdrawn from
them by the consent of voth parties, except as
to the question of the value of the lumber, which
they found to be $288 Gallon denied that there
was any understanding before sale between him
and the defendsnt, though other parts of his
testimony are calcuiated to lead to an opposite
-conclusion, and if, on considering the whole to-
gether, the jury had adopted such conclusion, I
-81n not at present prepared to say it must neoes-
sarily bave been set aside.

‘The case seems to be one of cruel hardship
tfor the plaintif  His property to the value, ac-
cording to the verdict, of $288, has been rightly
‘taken in execution, but it has been removed from
-his mill-yard ioto another division of the county,
aad the mere expense of the removal 1$160)
~absorbs the whole sum for which it was so!d
There is positive evidence that the plaintiff for-
bid its removal, nnd Hungerford, the bailiff who
seized and removed, only asserts the direction of
Edwards. an exeeution creditor, for the removal,
adding that the plaintiff said nothing as to mov-
ing it, did not object to him. Thus the plain-
tiff's property, eoough to satisfy the debts,
amounting to less than $209, (to which of course
interest and costs should be added), for which it
was seized, has been disposed of, and not g

« penny of the debts paid, nor even the bailiff’s
fees on the execution. [t may well be askeq if
the law permits this?

The seizure was warranted under the 151g¢

section of the act, and the 155th section directs
how he .is to proeeed. Hs shall immediately

after seizing. and at least eight days before the
time appointed for sale, give public notice by
advertisement put up at three of the most public
places «in the division where such goods and
chattels have been taken, of the time and place
within the division, when and where they will be
exposed to sale.” As we read the section, it
makes no provision for selling goods taken in
execution in any division but that in whigh they
were taken, and the facts of this case do not
favour a less limited interpretatlon. We arenot,
however, as at present advised. prepared to hold
a sale made in another division to a bona fide
purchaser void. We incline to think it might be
upheld; and that either the plaintiff or defen-
dant in the division court execution who sus-
tained loss or damage by such removal and sale,
might recover compensation from the bailiff, as-
suming of course that they neither directed or
assented to the removal

But assuming, as we presume we are bound
to do, from the manner in which the parties have
agreed the case shall be presented, that Gallon
was a bona fide purchaeer, the defendant could
not be made 'iable for purchasing from him.
Lord Ellenborough’s dictum, in MecCombie v.
Davies, 6 East. 538, would not cover the case,
aud that dictum has been repeatediy questioned,
and the judgment of the court only upheld on
the ground mentioned by the other judges, the
want of demand and refusal. If Galion had
bought for defendant in fact, though in his own
name in form, we thiok the defendant, being the
bailiff of another division court within the same
county as that from which the execution issued,
would come both within the spirit and the letter
of section 157, and that the sale to him being
void, if he had the goods in his possession trover
would lie with previous demand.

We cannot, however, hold that the plaintiff is
entitled to the verdict, without the fact having
been found that the defendant was, though indi-
rectly. the purchaser at this sale. Assuming
that Gallon purchased for himself, the rule must
be made ahsolute.

Rule absolute.

Massacuusers HosritaL v, Tag ProviNciaL
Insurance Company.
Covenant to pay in N. Y.—Depreciation of Currency.

Defendants in Toionto covenanted to pay $516 in New Yok
on the 20th Augnst, 1858, which they failed to do. and

when saed here in 1865, they claimed to pu{ in American ,
t

Currency at par. though in the meantime it had hecomo
very much dvpreciated. Held, however, that the plain-
tiffs were entitled to the equivalent of the $516 ut New
York on the day of payment, with iutervst,

[Q. B. T. T. 30 Vic, 1866.)

Declaration on a covenant, dated 21«t Juue,
1858, to pay $515 89, sixty days after date, at
the Bank of the Republic, New York. Breach,
non-payment.

Plea, that on the day when sxid money was
payable defendants provided funds, and had the
same to meet this claim at the Bunk of the
Republic, but said deed was not then there, nor
was it presented there on the day it became due,
nor were the plaintiffs there to receive it, nor
was any claim made oun defendants till the 10th
of November, 1865; that the maney is paynble
in New York in American currency, and defin-
dants are and have been alwnys ready to pay in
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lawful Umted States carrency, and before action
tendered the same to the plaintiffs in such lawful
currency, which the plaintiffs would not accept,
and on the day of tender the amount in United
States currency was worth $212 38 im Canada
currency, and which last sam is paid into court.
Issue.

At the trial, at Toronto, before Draper, C. J.,
a statement of facts was put in by cousent, as
follows: —

The covenant being, as alleged, in form a
promissory note under seal of the defendants,
payable at the Bank of the Republic, New York,
was presented for payment on the 20th of June,
but the defendants treated it as a promissory
note, and allowing three days’ grace. went to the
place of payment and tendered the full amount,
but neither the covenant nor any one authorised
to receive payment was there. This was three
days after it was due. Shortly after, defendants
wrote to plaintiffs, asking them to present the
covenant to their named New York agents for
payment. Boon after the funds held by their
agents for payment were returned to defendants
in Toronto.

Some weeks after, this deed of covenant was
presented at the New York agents by plaintiffs
for payment, but it was not paid, and on the
same day the plaintiffs also demanded payment
at the Bank of the Republic, but without
success.

8ome years afterwards, in November, 1863,
some correspondence took place between defen-
dants and a person claiming to be the assignee of
this claim. In October, 1864, the assignees
wrote to defendants demanding payment, but uo
answer was sent. In November following, it was
placed in a Toronto sulicitor’s hands for collec-
tion. On the 10th of the same month. defen-
dants’ attorney tendered to the plaintiffs’ attor-
ney $518 in United Sta es currency, reckoned
at par, which was declined.

It was farther admitted that the covenant was
made in Toronto, where defendants then and now
are domiciled, and that on the day it became due
it was not presented nt the Bank of Republie,
nor had defendants any funds there to pay it.

On these facts the learned Chief Justice ruled
that the plaintiffs were entitled to recover the full
amount claimed, viz., $757, including interest,
aud for this the plaiotiffs had a verdict

In Easter Term, Burns, for defendants, ob-
tained a rule to set aside or to reduce the verdict,
the damages being excessive, or why at least it
should not be reduced by the amount paid into
court.

During this term, §. Richards, Q. C., shewed
cruge. citing Judson v. Griffin. 13 U. C. C. P.
350: White v. Baker, 15 U C.C. P. 293,

Burns supported the rule, and cited Jones v.
Arthur, 8 Dowl. 442 ; Stor. Coufl. L. secs, 813
b. 818; Jones v. Arthur, 4 Jur. 859; Cooch v.
Mdllby, 23 L. J. Q B. 305,

Hagarry, J., delivered the judgmeat of the
court,

We do not see any thing iu this case to takeit
out of the operation of the ordinary rule, that
‘be plaintiffis should recover such damages as
Will put them in the same ritustion ng if the cou-
tract had been duly performed  The defendants
Were bound to have paid the plaintiff= on the 20th
f August, 1858; uo valid excuse for theic not

baving done 8o has been offered. At all events,
as they did not attend to pay the money at the
place named on the proper day, it was their duty
to find the plaintiffs and pay them. We there-
fore think that the plaintiffs are entitled on the
face of the contract to an amount equivalent to
the value of the sum at the place of payment on
the 20th of Aungust, 1858, besides interest from
that date. We understand the parties to admit
that at that time the dollar in New York and in
Turonto was of the same value.

Assuming, as we do, that the delay in pay-
ment was the fault of the defendants, we cannot
understand “why the plaintiffs are now to lose
one-third of their claim because their own cur-
rency has become depreciated in value. The
defendants, on the other hand, have only to pny
what they originally contracted to pay. viz., the
same amount (apart from interest), which on the
20th of August, 1838, would have eatisfied their
covenant. The poiut seems expressly decided by
our Court of Common Pleas in White v. Baker,
15 C. P. 293. The damages should be reckoned
with reference to the time fixed for payment.

As to reducing the verdict by the amount paid
into court, this is & mere formal matter, as it is
conceded that defendants are of course entitled
to credit for that sum. The plaiatiffs have taken
issue on defendants’ plea, thereby denying the
fact of the payment into Court. As, however,
the defendants have raised other questions by
the rale. we think the proper course is to direct
the verdict to be reduced by the amouat paid in-
to court, neither party to have the costs of the
motion or arguing in Term.

Rule accordingly.

COMMON PLEAS.

(Reported by 8.J. VANROUGRKET, Esq., M. A., Barrisier-at
Law, Reporter tothe Court.)

McCurpy v. SWIFT, ADMINISTRATRIX.

Temperance Act of 1864, 21 & 28 Vie. . 18, 85 40, 41 — By
Law~— Linlility of innkeeper— Right to sue before. prosecu-
tion for felony—Death of party assaulted—C.S. U. C.c. 78

Pleading.
d (Concluded from p. 11.)

While the Temperance Statute is chiefly for
the regulation of morals, 1 think it may well be
said that there bas been a violation of it by the
acts above mentioned ; and perhaps it might not
unsuccessfully he contended there had also been
a violation of law generally.

Does this declaration, then, allege what the
act declares shall be a violation of its provisions?

The declaration states that the defendant was
in the possession and occupation of a certain
inn, &:., asa house of public entertainment, then
being under the charge of his servant, by his
servant ** wrongfully and in violation of the
Temperance Act of 1864, in the eaid township,
farnished and gnve one William Wooley, while
in the said inn, &c., intozicating liquors, whereby
be became and was intoxieated, and while so
intoxicated did assault, &ec., the eaid Angus
MecCurdy, whereby,” &eo.

The statute requires that the party shall, 1st,
have drunk ¢a the inn, &c,; 2ndiy, to czcess of
intoxicnting liquor; 8rdly, therein furnished to
him ; and 4thly, that while in a state of intoxi-

a0
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cation from such drinking, the injurious act shal!
have happened

The declaration =ays the defendunt, by his
servant, Ist. furvishel and give Wooley iu the
inn, d&ec., intoxicating liquors; Z2udly, whereby
he became and wasintoxicated; 3rdly, and while
80 intoxicated he did assault, &e.

The furnishiag and giviog to Wooley intoxi-
cating liquors in the inn is not the same as
Wooley having drunk in the inn to excess of intox-
icating liguors. The declaration shews that the
liquor was therein farnished, and I think it shews,
also, under the statemeat, that while s0 intoxi-
cated Wooley did the act when he was in a state
of intoxication from such drinking.

Butin consequence of the omission above men-
tioned, I think, the plaintiff has not shewa a
state of intoxication in Wooley, brought about
by a violation of the act in question; for it is
quite plain that the act requires not only that
the liquor sball be furaished in the inn, hut that
that it shall be druak in theinn. and drunk there
to excess, to constitute respousibility in the inn-
keeper under the 40th section ; it isthe drinking
to excess in the inn that is the culpable act of the
innkeeper; an act which, it is presumed, he sees
and koows of, and against which he may and
ought to guard, while he cannot prevent the ex-
cessive drinking beyond his own pracincts ; and
for anything that appears Wooley may have been
furnished in the iun with the liguor on one
day, and have drank it to excess 50 miles off on
another day, aud there have become intoxicated,
and then have assaulted McCurly, for which it
could not be reasonable to hold the defendant
liable ; or, for anything to the coatrary, tha de-
fondant may have sold to Wooley five galloas of
liquor at one time, who may have taken it wholly
away to his own house and there have become
intoxicated, for which the defendant would not
have been answerable under the statute,

The words, that the defendant did what it is
said he did wrongfully aad in violation of the
Temperance Act, mean nothing without shewing
how and in what manner it was wrongful and in
violation of the act to do so.

The declaration, therefore, though not in the
manner argued, we do not think contains s suff-
cient statement of facts. from which it may up-
pear that cause of action has accrued against the
defendant,

But it wad argaed that no action of the kind
could be maintained, however the declaration
was framed, It was contended that no action
would lie by the representatives, ualess an action
would, also, have lain at the suit of the party
injured against the person who did the injury ;
and that no such action would have lain in this
case, first, beonuse the assauit and its conge-
quences constituted a felony. and ther-fore no
civil action was maintainable uniil after the
public offence had been first prosecuted; and
secondly, because, in consequence of death ensn-
ing, the person intoxicated never became linble
to n civil suit at the instance of the decease.].

Under the 40th section it is quite plain the
civil action is maintainable against the innkeepar;
but his act is not one of felony in any respect,
nor a misdemeanor.

Under the 41st séltion it is very probable the
legislature did not contemplate death resulting
in such a manner as to amount to a feliny.

The uct. however, provides for the representi .
tives of the decewsed sumg; for provision bns
besn made for thi« purpose  Now this is n new
remedy agaiust the innkeeper, nud [ do not think
the legislnture intended pustpone all redress
agninst bim until after a criminal prosecution
bud been hid arainst the person intoxicated.

By ch. 78. befure mentivned, aud the corres-
ponding act in Eugland. the general rule and
policy of the law in all cases within that statute
huve in this respect been altered.

So by the Carriers’ Act (11 Geo. IV, and |
Wm. 1V. ch. 68) sec. 8, the plaiatiff m.y reply
that the carriers’ servant feloniously broke the
gnods in respect of which the action is brought ;
which will, if shewn, entitle him to recover
against the carrier, although the servant hag
not been prosecuted criminally.

The Temperance Act has not been so carefully
framed as the Imperial Act alluded to, which
expressly gives the civil remedy notwithstanding
a felony has beeu committed which has not been
prosecuted for ; but I think the Temperance Act,
nt all events as against the inokeeper, may in
like manner be acted on.

The remedy which has to be pursued in a cnse
of the kind is said to be governed by the words,
that the person who furnished the liquor ¢*ghall
be joiatly and severally liable to the same action
by the party injured as the person iatoxicated
may be liable to”” This probably means the
same kind of action; nand then, it is eaid, that
only such an action ng the person injared could
have brought against the person intoxicated he
may also bring against the innkeeper; and that
although the representatives of the deceased mny
sue, yet they must bring one of the same kiud
of nction the deceased could have brought if he
had been living ; and that they cannot sue for
damages for the death of the decensed, because
this is not the kind of action the deceased mani.
festly enough could have brought.

No doubt if the eceased had not been killed,
or had not died, he must have sued the innkeeper
in the like manuer as he might have sued the
person intoxicated, because the statute 8ays they
should be liable *“to the same action, or, a8 we
read it, to the same form or kind of action, joint-
ly and severally; and in such an action the
person injured could have recovered to the full
extent of the injury he had sustained, if that
injury bad been short of the total loss of life
itself.  Io such an action there would have been
a perfact measure of damage for the loss and
injary actunlly sustained

If the argument of the defeudant prevail,
there can be no such measure of damage when
death i3 oceasionel. and the action is brought
by the representatives: beeanse if the same, or
the same kind of sction is to be brought by the

representatives, nud the same kind of action only
which the deceased conld have brought, the lggs
and injury which have been really sustained

cannnt be compensnted : the dumage felt is for
the hfe taken, but the decensed if suing for his
own personal injury must have claimed in n dif-
ferent manner and at a lower standard, yet at
perfectly definite scale; hut what is the repre-
sentitive to state us the limit of his or her cause
of action. or the extenr of the damage, if it be
not for what is actunily the cnuse and occasion
of the action anl the amount of the loss ?
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The representative cannot stop short with the
detail of an assault and beating, bruising and
wounding. which confined the person assaulted
to his bed for two or three weeks, when that
heatiug, bruising and wounding led directly to
the death of the person.

The person injured might have done so. for
his statement would have been the fact and all
the fact; bat it is different with the representa-
tive, when the person nssaulted has been killed.
I such a case the representative must either
tell the story as it is, or conjure up something
which is not the true narrative. I do not know
where the complaiut is to end. if it is not to
state the death which has happened.

[ think it follows that, as the legal represen-
tative is expressly authorized to sue for nn as-
sault committed upon the deceased, he or she
may do so, under the comstruction of this sta-
tute, although that assault has resulted in death.
The 40th section gives the representative the
right of action when death has been occasioned
by suicide, the 41st section, in this view, when
life has been taken by another. The case. too.
i, I think, brought within the terms of ch. 78
of the Consolidated Statutes for Canada ; for in
the words of that statute the death of a person
has been caused by such wrongful act, neglect
or defanlt ag would, if death had_not ensued,
have entitled the party injured [by virtue of the
Temperance Act] to maintain an action and
recover damnges in respect thereof; and there-
fore the defendant, who would have been liable
by the Temperance Aet, if death had not ensued,
is liable to an action for damnges, notwithstand-
ing the death of the person injured, and although
the death has been caused under such circum-
stances as amount in law to felony.

[ have had doubts—very great and frequent
doubts—upon this subject, and I have felt and
feel very strongly the enormous respousibility
which is cast upon persons in the situation of
this defendant; but I know of no other way of
construing the provisions of the statute, which
contains and was intended to coutain provisions
of the most stringent nature ngainst persons
who vioiated it.

The legislature must have considered, as many
persons do, thut the person who intoxicates, or
suffers or encourages another to become intoxi-
cated, when it iy the interest of such person to
make as large a sale of liquor as the other will
or can be made to buy, is far more to blame
than the unfortunate inebriate, and should there-
fore be answerabie for the acts and conduct of
the person who has been deprived of his senses
and rendered a really dangerous being.

If there were fewer taverns and tippling houses
there would be less intoxication, and it may not
be unreasonable in some respects and to some
extent to place the landlord and bis guest on the
same footing. A person, who makes and turns
out a drunken man, may be thought to be quite
s bad as the person who lets loose a dangerous
animal, or exposes n dabgerous substance oT

machine, Scott v. Sheppard, 2 W. Bl 892; 3
Wils, 403.

_ I think, therefore, on the merits, that the ac-
tion is maintainable, and I think this is so, al-
though the only expression in the statute on
which this action is founded is the word assault.

An assault is described in Terms de la ley 56,
to be a violent kind of injury offered to 4 man’s
person of a more large extent than battery. for
it may be committed without offzring n blow * %

In re Thompewn 6 11 &N 198 Poilock. C B,
83id: ¢t An @xsault 1y he nceompanied by vin-
lence from which death ensues, and then the
offence would be either murder or innnslanghter:
or, the assault may be nccompanied with the
Violation of the person of » woman against her
will, in which case it would be a rape; or,
though the purpose was not effected, the circam-
stances might be such as to leave no doubt of an
assault, with an attempt to commit a rape; there-
fore, an assault may amount to a capital felony,
or a felony, or a misdemeanor, according to the
gircumstances with which it is accompanied ”

The allegations that McCurdy was killed within
twelve months next before the commencement of
this suit, and that the plaintiff sues as well for
the benefit of herself, as the wife of the deceased,
as for the benefit of their three infant children,
are perhaps necessary. 1 think the case, by the
general language of the Temperance Act, is
brought within the provisions of ch. 78 of the
Consolidated Statutes for Canada.

For the defect of the declaration judgment
will, however, be for the defendant on the de-
marrer.

Judgment for defeadant on demarrer.

ENGLISH REPORTS.

FeLtHAM v. ENGLAND

Master and servant— Negligence of fellmo-servant— Foreman
—8Superior authori'y.

The rule that a servant cannot recover for injuries sustained
through the negligence of a follow-servant in their com-
mon emjloyment, unless the latter be vhown to be a per-
son unfit for his employment, is not altered by the fact
that the servant to whom negligence is imputed wasa
servant of superior authority, whose lawful direction the
Pluintitf was bound to obey.

This was a ~ase tried at Middlesex before the
Lord Chief Justice, in which a verdict was re-
turned for the plaintiff, leave heing reserved to
the defendant to move to enter a unonsuit.

A rule baving been obtained, D Seymour, Q.
C., and Daly showed oause, and Hanse appeared
in support of the rale.

The facts of the case and the argnments are
set out fully in the judgment.

The Court,* having taken time to consider, the
following judgment was delivered on the 24th
November : —This case stood over on the sugges-
tion that another case was pendiog for argument

- before us, which involved the same points. The

onse referred to on the hearing a few days ago
was found Dot to involve any question applicable
to the present. We therefore give our judgment

upon the facts which appeared on the trial of
this case.

The dcfendant was & maker of locomotive
engines, employing a great number of men In
the course of the work a travelling crane wag
used to hoist the engines, and convey them to
tenders for their carriages. The crane meved
on a tramway resting on beams of timber, and
supported by piers of brickwork. The piers had
been recently partly repaired and partly rebuilt,

* Cockburn, C. J., Mellor, aud Shee, J J.
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aod the brickwork was fresh. It appeared that
at the time of the accident the piers first gave
wny, and then the beams broke from the strain
thus cast upon them. The accident occurred on
the first occasion of using the crane, and it was
the first time that the plaintiff had been em-
ployed upon it. There was no evidence that
there was any defect in the crane, or negligence
in the mode in which it was used, or that the
engine was of unreasonable or improper weight.
There was no evidence of any personal privity or
interference by the defendant ; but his forman or
manager was present and gave the directions to
hoist the engine.

The traveller was worked by six men, three at
one end and three at the other. As the crane
moved along it oscillated, and the foreman think-
iog that the men were not working it properly
directed them to stop, which they did for a min-
ute or so. He then ordered them to move on
again. which they did; just before that he had
ordered the plaintiff to get on the engine and
clean it. The plaintiff did so, and was on it
whilst in motion for the purpose, and whilst so
engaged some mortar fell, the pier gave way, and
the engine fell, and the plaintif’'s arm was
broken. Upon objection by the defendsnt’s
counsel, that there wasno case to g0 to the jury,
to fix the defendant with liability, either person-
ally or for the act of his manager or foreman, the
Lord Chief Justice reserved the question for the
Court and the case went to the Jjury, who found
for the plaintiff. with two hundred pounds dam-
ages On the argument before us it was con-
tended that the defendabt was liable on two
grounds.  Firstly it was urged that the foreman
or manager was an alter ego of the master, and
not a fellow servant of the plaintiff, and that he
was guilty of negligence in not ascertaining the
sufficiency of the piers before he ordered the
plaintiff to get upon the engine to clean it as it
tavelled along.  Secondly. it was urged that there
was evidence to fix the defendant personally with
negligence, in permitting the engine to be remov.
ed by menns of the piers when he might, and
ought to have known, that the piers were not
sufficient for the purpose. We are of opinion
that the plaintiff is not entitled to succeed on
either ground. We think that the foreman or
Inanager was not, in the sense contended for, the
represeatative of the master. The master satil]
retained the control of the establishment, and
there was nothing to show that the manager or
foremnn was other than a fellow servant of the
plaintiff, although he was s servant baving
greater authority. As wag said by Willes. J, in
Gallagher v. Piper, 12 W. R. 988,83 L J. C.P.
33.9 ¢ a foreman is a servant, as much as the
other servants, whose work he superintends,”
There was nothing in the present case to show
that he was an iucompetent or improper person
to be employed as foreman or manager, We are
unable to distinguish the cace on this point from
that of Wigmore v. Jay, 19 L. J. Ex. 8(,0. 5 Ex.
354; Gallagher v. Piper and Skip v. The Enstern
Counties Railway Company, 23 L. J. Ex. 223,
We think that this case ranges itself with 5

wgreat number of cases by which it must be eon.
sidered as conclusively settled, that one fellow
servant cannot recover for injuries sustained in
their common employtﬁ‘bn( by the negligence of »
tellow servant, unlesssuch fellow servant isshowp

to be either an unfit or improper person to have
been employed for the purpose ; Morgan v. The
Vule of Neath Raiiway Company, 12 W. R. 1032,
33 L. J. Q B. 250, in error, 14 W R. 144, 35
L J.Q B. 23 And this rule is not altered by
the fact that the servant to whom the negligence
was imputed was a servant of superior authority,
whose lawful direction the plaintiff was bound
to obey. It is difficult in the present case to dis-
cover any evidence that the forman was guilty of
any negligence; but it is not necessary to deter-
mine that, inasmuch as the conclusion at which
we have arrived renders it unnecessary to do so.

With regard to the second ground relied upon
on the part of the plaintiff, we can find no evi-
dence of personal negligence to fix the master.
There was nothing to show.that he had employ-
ed unskilful or incompetent persons to buiid the
piers, or that he did know, or ought to have
koown, that they were insufficient for the use to
which they were to be employed. He was a
maker of engines, and therefore in that sense an
engineer, but not in the sense that he possessed
specinl knowledge as to the strength or sufficiency
of brickwork We cannot, in the absence of such
evidence, say there was any case fit to be sub-
mitted to the jury as to this ground of liability,
and we therefore think that the rule to enter g
nonsuit ought to be absolute.

Rule absolute.

CORRESPONDENCE.

Bailiffs and their fees.
To tae Epirors or TaE Locar Courts’ GAZETTE.

Str,—A great deal has been already written
about the dutics, emoluments, &c., of the
bailiffs of the Division Courts, and as you
have courted discussion on this point,will you
permit me to make a few remarks, thereby
adding my mite to the many suggestions fur-
nished your valuable and useful publication.

In the first place, I would allow each bailiff
a fixed salary, say $300 per annum, in lieu
of all mileage, which will thereafter be credited
to the fee fund, with a forfeiture to the bailiff
of the amount of mileage if return in any case
is less than the actual distance. Bailiff to be
paid also upon each and every service of sum-
mons 25 cents, on executions 7b cents, and
when returned nulle bora §0 cents; notices
of sale 10 cents cach, as at present; 5 per cent,
commission on sales under fifty dollars, 23
per cent. for sums over that amount, attend-
ance at sittings of court one dollar per day.
I would strongly recommend that all services
of summons be domicilian, irrespective of
amount of claim. I think it will be 5 great
boon for all parties, if the domiciliary service
can be effected. At present, defendants evade
the scrvice, and thus add extra expense to
themselves and great inconvenience to plain-
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-tiffs and others, besides entailing a large
amount of labour upon the bailiff, who re-
ceives no pay for mileage if service is not
effected. Some persons have remarked that
the Division Court bailiffs, in this country,
are generally farmers. I beg to contradict
this assertion, and will guarantee that fifieen
bailiffs out of twenty have no other occupation
than the duties appertaining to their office;
all have to keep a horse and vehicle, and, if
the government intend there should be res-
pectable and responsible persons employed,
let the tariff of fees be such as will insure it.
I feel confident, if the above plan be adopted,
it will afford general satisfaction.

In conclusion, let me add one word in be-
balf of the clerks. I think it unjust, with the
present low tariff, to compel clerks to furnish
books, forms, stationery, &c.. Surely the fee
fund ought to afford this disbursement, and
then leave a good margin for the judges

salaries.
Your obedient servant,
CLERK.

Charge of an indictable offence before J. P.
— Power to hear evidence for defence.

To e Epitors or tae LocaL Courts GazETTE.

Gentlemen,—Will you kindly answer the
following question which is one of importance
to our local magistracy :—Have Justices of
the Peace, before whom a party charged with
an indictable offence is brought for commit-
ment, power to hear evidence for the defence?

To give you a case in point: A person is
brought before two or more Justices of the
Peace charged with the crime of rape: there
is no question as to the crime having been
committed : the prosecutrix swears positively
as to the identity of theaccused, but his counsel
however offers to prove an alibi; have tae
magistrates any authority to go into such a
defence ?

Con. Stat. Canada, Cap. 102, sec. 57, says,
“ When all the evidence offered upon the part
of the prosccution against the accused party
has been heard,” that then the Justices are to
Proceed to decide, &c.

I am yours, &c.,
Civis.
Port Iope, 14th Jan., 1867.

[At present we do not think evidence for the
defence can be adduced, but the point is an
important one and requires further considera-
tion.—Eps. L. C. G.]

Payment of Fees to Registrar of Surrogate
Court.

To Tne Epirors or Tue Locar Courts’ GAzeETTE,

By the 64th Rule under the * Surrogate
Courts’ Act,” * the fees payable to the Fee
fund, anc to the Judge and Registrar on busi-
ness and proceedings in the Surrogate Courts,
as well as postages, when necessary, shull be
paid to the Registrar in the first instance by the
party on whose behalf such proceedings are to
be had, on or before such proceedings.” Now,
if fees are not paid in first instance, will the
above rule prevent the Registrar from recover-
ing the same through the Division Courts?
And because he was good or simple enough
to credit a party, has he no remedy ? Your
opinion in the next Gazette will much oblige

A REGISTRAR.
Berlin, 18th Jan., 1767,

| We think that the provision as to payment
of fees in the first instance was made for the
benefit of the officer and not to prevent him
from recovering them afterwards if not paid,
when he had a right to insist that they should
have been.—Eps. L. C. G.]

Judge Hughes Circular — Residence of
defendant.

To tne Ebrrors or tae Locar Courts’ GazerTe

Sirs,—1I have observed from time to time
several remarks and criticisms upon my circu-
lar to the clerks of Division Courts of this
county, dated 26th August, 1864, published
in your 10 vol. fol. 237. Amongst others, I
find that Mr. Durand has made allusion to
what I consider a very important point in the
letter; 4. e, where I make reference to the
words, nearest to the residence of the defendant,
which occur in the Stat. 27 & 28 Vic., cap. 27,
sec. 1. The position which I took was sup-
ported (as I thought) by the care of Lake v.
Butler, 30E. L. & Eq. R. 264 ; 5 Ell. & BI. 91.
I thought that the judgment of the late Lord
Campbell, C. J., made the case quite plain, and
I never could entertain a doubt of the com-
plete application of that decision to the words
quoted ; a perusal of the arguments of counsel
and judgments of the judges will point out
various other instances in which a similar posi-
tion had been previously taken and success-
fully maintained.

There were points in the circular to which
allusion has been made by others, but none of
any great importance; for instance, exception

‘ ' . NI,
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was taken somewhat cautiously to the expres-
sion in the last paragraph but one, I made use
of the words ** such as an order Jor a new trial,
or to change the venue or the like.” 1 was asked
by a correspondent of yours (who I observe
was ashamed to give his own name) to indicate
where it is found that a Division Court Jjudge
has power to change the venue? Ifind at page
58 of Judge Gowan's Index of the Division
Court Act, 13 & 14 Vic., cap. &3, the words ;
“ Vewue—To bewhere defendant resides, or u here
Liability incurred, unless otherwise ordered i
judge, 255" and I find in Con. Stat. of U. C,
cap. 19, sec. 72, an authority for a county
Jjudge to make what I call an order to change
the venue, which for all practical purposes is
the best name you can give it, and one which
the clerks who had been using Judge Gowan's
usefui Index would readily understand. Judge
Gowan (who is many years my senior) secms
to consider the expression a proper one, in so
far as his Index shews it, or he would not, I
am sure, have made use of it.

I'may explain here, in reference to the fourth

paragraph of my circular (which was criticised i
by your correspondent, ‘“A. R..” of 24th Sep-

tember, 1864), that a case has occurred in
actual practice, which illustrates exactly what
I referred to :- -1 hold the 5th Division Court
of Elgin, in Aldborough, 12 miles from Mor-
peth, where the 3rd Division Court is held ip
the county of Kent—defendant resides where
a cause of action accrued in the township of
Orford, in that county—at a distance of eight
or nine miles from the place where [ hold the
5th Division Court in Aldborough, and nine o
ten miles from Morpeth—Orford is part of the
Division Court district of the 2nd Division
Court held at Morpeth. The 6th Division
Court of Kent is held at Bothwell, six or seven
miles from where the defendant resides and
where the cause of action accrued; Bothwell ig
in a different Division Court district in the
county of Kent, but nearest to the residence
of the defendants, The suit wag broughtin the
court at Aldborough, because it Wwas nearer to
the residence of the defendants than the place
where the 2nd Division Court ig held in the
division of which Orford forms a part; but [
held, and still maintain, that whilst under the
1st sec. of the Amendment Act, 27 & 28 Vi,

ke suit might have been “entered and trieé
and determined” at Bothwell, that being ¢ s
court, the place of sittimg whereof is the nearest
to the residence of the defendant, and because it

i
t

was so, and because the cause of action did not
accrue, and the defendant did not reside in
Aldborough, I had no jurisdiction; so that I
maintain, notwithstanding the eriticismn of
“A. B..” the sentence of the fourth paragraph
of my circular was right. T have never yet
felt myself embarrassed by the circular, be-
cause [ am not afraid to recede from a position
which is not tenable, when I am convinced
Tam wrong; and my desire to try and get my
clerks and hailiffs to work ugon an uniform
plan was the reason for sending the circular.
Yours truly,
‘ . D. J. Hucues.
St. Thomas, 26th Jun., 1867.

Builifs, and their Fees.

To tHe Eprrors or tae Locar Courts' GAZETTE.

GextLEYEN, —Having noticed in your Dec.
No. of the Lucal Courts’ Gazette some remarks
from an Observer, perhaps it would not be out
of place to reply to soinc of them. Your cor-
respondent seems to consider bailiffs gencrally
as an inferior class of beings, and therefore
only entitled to be paid accordingly, and at the
sawe time speaks of the superiority of clerks,
and their capabilities. Taking his figures, 1
hold both he and his bailiff have good situa-
tions, and are fur above the average of Division

¢ Court officers gencrally; but there are ex.

penses attending a bailiff’s duties, such ag
travelling expenses, wearand tear, besides the
fatigue from cold and storm, which if deducted
from his fees, would leave a large surplus in
favour of the clerk. How he can show that
on the same number of suits the bailiff of his
court made more money than he did, I cannot
understand (as the tariff now stands). Clerks
fees will average over one dollar on each suit
throughout the country generally, and the
bailiff’s fees will not go over from fifty to
seventy-five cents each; then take travelling
expenses out of his fees, and the clerk recives
atleast double as much as the bailiff; however,
if clerks generally are satisfied with the slight
alterations he speaks of in the tariff, T certainly
think it but just they should be furnished
with books and stationery by the Government,
as they really are court property, and not that
of the clerks, who have to provide them, No
doubt you and every other person who knows
the duties pertaining to each office will admit
that few clerks would make good or efficient
bailiffs, and that in many cases as it requires
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more than education to fulfil the duties of a
bailiff properly , while the clerk’s duty is sim-
ply the same thing over and over again, conse-
quently requiring only a good common educa-
tion, such as all bailiffs should have, and I
believe generally have; on the other hand,
most bailiffs would make good clerks, although
your correspondent classes them as inferior;
I think, take them as a whole, they will com-
pare favourably with the clerks, as good, active,
general business men, and consequently enti-
tled to as good a salary. Even if the tariff
adopted by the bailiffs, and reported in your
September number, was established, and be-
came law, the fees of bailiffs would not be as
large as those of clerks. On each suit where a
fee is asked, service has been rendered for it;
and as there are some alterations in the tariff
Positively necessary, and it is agreed on by all
that the labour should be paid for, I say the
aforementioned tariff seems to me to be Jjustand
reasonable, in proportion to the fees allowed to
all other officers of like responsibility.  Who
would give large bonds, and ask friends to
become their surety from $3,000 to $10,000,
as bailiffs have in this county, unless receiving
ample remuneration ?  This is not the case as
the tariff now stands. Your correspondent
speaks of bailiffs occupying their spare time
to advantage, &c.; if so, I do not think it
should have anything to do with their fees or
dutics as a bailif. I think it is 4 general rule
that both clerks and bailiffs do so, which
proves the necessity of better remuneration
for their services. Clerks are always in their
office, while attending to their duties, comfort-
able, and free from expense ; while bailiffs are
away from home, and necessarily exposed to
the inclemency of the weather and every day
expenses.
Yours respectfully,

A SUBSCRIBER.
Galt, Feb. 6, 1867.

Act for protection of sheep.
To tue Evitors oF tne Law Jourvar,

GextLEMEX,—Your opinion is asked for on
the 8th and 9th sections of chapter 55 of the
29 & :0 Vie, ‘“An act to impose a tax on
dogs, and to provide for the better protection
of sheep.”

1st. If the owner of a flock of sheep comes
to his barn yard or field on any morning, and
finds a number of his sheep killed or injured,
secs no dogs, and, after diligent search and

inquiry, has been unable to discover the
owner or keeper of the dog or dogs, if any,
have the magistrates jurisdiction to award
damages to the owner of said sheep, on sus-
picion that his, the owner’s sheep, were killed
by a dog or dogs.

2nd. Is the owner, who must beinterested, a
competent witness to swear into his own pocket
from ten to one hundred dollars, and also to
be his own valuator, to put whatever value
he, the owner, likes on his own sheep; or
must his damage or loss be sustained by dis-
interested evidence.

An answer to the above will set at rest a
good deal of dissatisfaction which prevails at
present in this township.

I may just add from information and claims
to the municipal council, that there has been
more damage done to sheep since the above
act has been in force than there was in years
previous. Yours,

AN OLp SuBSCRIBER.

Toronto Tp., Feb. 12, 1867.

[1. A careful reading of the sections referred
to would seem to shew that the magistrates
have such powers as spoken of. Of course it is
for them to be satisfied that the sheep were
killed by dogs. The question is purely one of
evidence, and though suspicion merely is not
sufficient, it does not necessarily follow that
the dog must be caught in the act; in fact,
nothing is more difficult, as these depredators
are said to be peculiarly cunning in thcir
doings. _In many cases, doubtless, it will be
impossible to ascertain the owners of the dog
ordogs. The provisions of the 9th section arc
specialiy intended for cases where the owner
cannot he discovered.

2. Interest is not a sufficient reason for ex-
cluding testimony, and in this act it is express-
ly enacted that *‘ the owner of the sheep and
witnesses (if any) are to be examined on
oath” by the magistrates. The value must
apparently be decided by similar evidence,
and if the owner is the only person that can
speak as to the value, and the magistrates
choose to believe him, his evidence will decide
the matter. The magistrates, however, are
the judges of this, and should exercise a sound
discretion in the premises, with a due regard
on the one hand to the difficulty of proof by
the-owner, and on the other being watchful
against a fraudulent attempt to extort money
from the municipality.—Eps. L. C. G]
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We duly receive the numbers of this periodi-
cal, containing a variety of articles of general,
and others of local interest. The issue before
us, in the ]eading-article, draws a contragt
between the English and Scotch law Tespect-
ing concealment of pregnancy and chilg.
birth

The law in Scotland is peculiar and ag ig
argued, and fairly enough, not at all efficient
for the purpose of protecting infant life. Iy
Scotland, concealment of pregnancy and pot
calling for and makin use of help at the birth
constitutes the offence, whilst in England, as
we know, concealment of the birth in the cor-
responding crime ; and in the former country
there is no offence unless the child be found
dead or be missing. The writer strongly con-
demns the existing law and fuvors that in force
in England, which certainly would appear to
be the best and most practical method of
awarding punishment for what is in a great
measure the same offence,

The reports of cases are doubtless of much
interest to those who are concerned in the
adwinistration of law in Scotland, but we con.
fess * Les termes de le ley” would be rather »
stumbling block in cur way, except indeed
where they might be as Suggestive as the yge
of the word *“pursuer” for plaintiff,

——

APPOINTMENTS TO OFFICE,

*\
COUNTY JUDGES,
JOLN BIYD, of Osgoode Iall, Esquire,
formerly Junior Judge of the County Co
Counties of York and Peel, to be Junior J
Court in and for the County of York.
5, 1867.)

Barrister-nt~hw,
urt of the United
udge of the County
(Glael(ed..hsnnnry

NOTARIES PUBLIC.

JOSEPH BAWDEN, Esquire, Attos ney-at-Law, to phe 4
Notary Public in Upper Canada. (Gazetted 19th Jammry,
1867.)

EUWARD ALLEN, of
Notary Public in U
1867.)

Mooo Ceatre, Esquire, to be a
pper Canada. (Gazetted 19th Junuary,

CORONERS
JOHN BINGHAM. of Orono, Esquire, M.D | t0 b an Asso-
cinte Coroner for the Uniteq Co

and Durham. (Gazetted 19th J.
GEO. LLOYD MACKELC:\N, of Stoney Creek, Esquire,
M.D., to be an Associate Coroner for the Uniteq Couaties of

Northumberlaud and Durham, (Gazetteq 19th Junuar
1867.) Yy

WILLTAM McGILL, of Oshawa,
Assaciate Coroner fur the County
19th January, 1867.)

¥*quire, M.D., to be an
°f Oatarfo. (Gngertq,

——

TO CORRESPONDEN TS.
.l
M‘\\
¢ CLERE"—+ Cpvig"— 4 REGISTRAR ¢

“ A BUB-CRIBER — * AN OLD EBoscRiprg”
pondence.” “Lex” {p our next,

D.J. Huonegr__
— Under Currpg.

- .

SPRING CIRCUITS, 1867.

EasterN Circurr,
The HLon. Mr. Justice A. Wilson.

Kingston - Mounday ..., Mar. 18.
Brockville ........ ... Tuesday... ... April 2,
Perth...... .. . Tuesday... ... April 9.
Cornwall .... . Tuesday ..., April 23,
Ottawn ... - Wednesday... May 1,
L’Orignal .. .. Tharsday ... sy 9.
Pembroke ... ....covue vueeen Tuesday ...... May 14,

MipLanp Crircurr
The Ion. Mr. Justice J. Wilson.

Whitby ...... ... Monday ..... Mar. 18,
Belleville... .. Monday ..... Mar. 25,
Napanee ... Tuesday ..... April 2,
Cobourg . ....... . Tuesday...... April 9.
Peterborough . - Tuesday...... April 16,
Lindsay...... ... +ee Monday ... April 22.
Picton . ... ....... ceeee Wudnesdny -« May 1.

N1agara Circurr.
The Hon. Mr. Justice Uagariy.

Hamilton ... ........... Monday ... Mar 18,
St. Catharines ... ........ Monday . . April 1,
Barrie ....... ... - Monday ..., April K,
Welland... < Mooday ..., April 15,
Milton ..., - Tuesday ... April 30,
Owen Sound... ... Mouday ... May 13,

Oxrorp Crreuir.
The Ilon. Mr. Justice Morrison,

Guelph ... ..l Monday ..., Mar. 18,
Berlin ... ... .. - Monday ..... Mar. 25,
Brautford .. <o Mondny .. April 1.
Cayugn ... -« Moudny .. ... April 8,
Stratford ., v Monday ... April 15,
Woodstock .. cvessenee Mounday .. April 22,
Simecoe ... ......... . Maonday ... April 29,
WesTERN CIrCUIT,
The Hon. The Chief Justice of Upper Cunada,

Walkerton.. - Tuesday ..... Mar. 19,

Goderich ..... -« Thursday..... Mar. 21,
St. Thomas o Thursitay..... Mar 98,
London .....oce oLl \Vcduemlay,. April 3,
Chatham ......, ... - Tuesdny..... April 20,
Sandwich ... o Tuesday...... May 7.
Sarnia  .eeeevee vunnn ., Monday ..... May 13.

Home Circurr. -
The Hon the Chief Justice of the Common Pleqs.

Brampton... ......... SO, Monday ..... Mar. 18,
City of Turonto ......... Manday ..., Mar. 25.
Connty of York . ........ Monday ..... April 8,

A journalist honestly believing that he ig ex-
posing and denouncing an abominable system of
quackery and puffery, and not being actuated b
personal or professional malice, or an Y other than
an honest desire to discharge his duty to the
public in whose interest he is writing,” may be

justified in the use of strong language, if it be

warranted by the facts: (Hunter v Sharpe, 15 L.
T. Rep. N. S, 421, N. P,




