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CHAPTER L

SURROGATE COURTS,

The Statute of Wills, 32 Hen. VIIL c¢h. 1, was the first
enactment since the Norman Conquest to confer the power to
devise lands by will. This power seems to have existed in
Saxon times, but the feudal system, which came in with the
Norman invasion, destroyed it. The Statute of Wills enabled
all persons who were seised in fee simple, unless incompetent
by reason of infaney, coverture, idioey or lunacy, to devise two-
thirds of their lands held in chivalry, and the whole of their
lands held in socage. In the reign of Charles I1. the conversion
of military tenures into tenures by socage greatly extended
the operation of such devises.

The power to bequeath personalty appears to have come down
from the earliest period of English law. The power did not,
however, originally extend to the whole of a man’s estate, un-
less he died childless and a widower. In the reign of Henry 1L
one-third of a man’s goods went to his descendants or heirs, one-
third to his wife, and the other third might be disposed of by
will; if he had no wife he might dispose of one-half, the
children taking the other half. If he had a wife, but no children,
she took half and he might dispose of the other half. By imper-
ceptible degrees, through the centuries, the right to dispose of
the whole of one’s personal property by will, was acquired.

It would seem that in olden times in England, matters testa-
mentary being under ecclesiastical jurisdiction, the goods of
intestates vested in the Ordinary, who had in charge the adminis-
tration of such estates, and who alone could grant probate of
wills. The statute 31 Edw. IIL. ch. 11, provided that in case
of intestacy the Ordinary should depute the next and most law-
ful or honest friends of the deceased to administer his goods,
which administrators were put upon the same footing, with
regard to snits and to accounting as executors appointed by
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2 SURROGATE COURTS. [em. 1

will. The statute 21 Henry VIIL ch. 5, enlarged a little more
the power of the ecclesiastical Judge, and gave him a discretion
to grant administration to the widow, or to the next of kin, or to
both, and to select from those of the same degree of kindred
whoever he thought fit.

If the deceased person left goods of the value of one hundred
shillings in several dioceses, the Ordinary no longer had juris-
dietion. Probate or administration must then have been granted
by the Ecclesiastical Court of the Metropolitan of the provinee,
by way of special prerogative, whence these courts come to be
called Prerogative Courts. The ecclesiastical jurisdiction was
thus separated into the two provinces of the Archbishop of
Canterbury and York; and these were sub-divided into the
dioceses of the various bishops.

In addition to these courts there were numerous others known
as royal peculiar, peculiar and manorial which exercised juris-
diction in matters and causes testamentary, and had power to
grant or revoke probate of wills or letters of administration of
the effects of deceased persons.

Previous to the abolition of these courts by the Court of
Probate Act, 20 and 21 Viet. ch. 77, it is said that they numbered
no less than 372, In the year 1858, the Act last mentioned
abolished the jurisdiction of all ecclesiastical, royal peculiar,
peculiar, manorial and other courts, in respect to the grant or
revocation of letters probate or letters of administration. A new
court was constituted and established by the Aect called the
Court of Probate. This court was created a court of record, and
was given the same powers throughout all England as the Pre-
rogative Court of the Province of Canterbury had in matters
arising within the jurisdiction of the latter court. The Aect
further provided that subject to Rules of Court which might be
framed, the practice was to be according to that of the Preroga-
tive Court of the Provinee of Canterbury in relation to testa-
mentary matters and the effects of deceased persons, so far as
the cireumstances would permit.




CH. 1] THE ENGLISH PRACTICE INTRODUCED. 3

The Court of Probate Aect established district registries in
the distriets into which it divided England and Wales, but it
was not obligatory upon any person to apply for probate or
administration at the district registry, but in every case appli-
cation might be made through the principal registry. The
Court of Probate, so brought into existence, continued its func-
tions until it was abolished by the Supreme Court of Judicature
Act which came into effect on November 1st, 1875, Thercafter
its functions were to be exercised by a division of the Supreme
Court of Judicature, to be known as the Probate, Divorce and
Admiralty Division. The practice of the Probate, Divoree and
Admiralty Division in non-contentious business is regulated by
the former practice of the Prerogative Court of Canterbury, as
altered by the Court of Probate Acts of 1857 and 1858 and the
rules and orders made thereunder,
lished under the Judicature Aect
business.

The rules of practice estab-
relate only to contentious
This being so, the practice in the Prerogative Court
becomes of somewhat more than mere historie interest.

In Ontario, by secetion 37 of the Surrogate Courts Act,
R.S.0. 1897, ch. 59, the practice of the Surrogate Courts, where
not otherwise provided by that Act or by the rules or orders
made thereunder, shall, so far as the cireumstances admit, be
according to the practice in Her Majesty’s Court of Probate in
England, as it stood on the 5th day of December, 1859.

In Manitoba, under section 28 of the Surrogate Courts Aect,
R.S.M. 1902, ch. 41, the practice not specially provided for by
the Act itself or by Rules of Court made thereunder is to be
according to the practice of Iler Late Majesty’s Court of Probate
in England, as it stood on the 15th day of July, 1870.

Section 21 of The Judicature Ordinance of the North-West
Territories, being chapter XXI. of The Consolidated Ordin-
ances, 1899, introduced in a general way, subject to the
Ordinance and Rules of Court, the practice and procedure
existing in the Supreme Court of Judicature in England on the
first day of January, 1898.

- e e
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4 SURROGATE COURTS. [en. 1

The first Parliament of Upper Canada in its second session
passed an Act to establish a Court of Probate in the province,
and a Surrogate Court in each of the districts into which the
provinee was then divided. These Courts had jurisdiction to
grant probate of wills, and letters of administration of the
goods of persons dying intestate. The Surrogate Courts of the
districts had full power and authority to issue process and hold
cognizance of all matters relative to the granting of the probate
of wills and letters of administration of all and singular the
goods and effeets, rights and credits of persons dying within
their respective districts. In all cases where a testator or intes-
tate died possessed of goods, chattels or credits to the amount of
five pounds in any district other than that in which he usually
resided at the time of his decease, or left goods of the value of
five pounds or upwards in two or more districts, jurisdiction
belonged to the Court of Probate only, and not to any Surrogate
Court. The Governor or Lieutenant-Governor of the province
was the presiding officer of the Court of Probate, and might
appoint an Official Principal of the said court with a Registrar
and other officers.

The Act further provided for conditions upon which nun-
cupative wills should be admitted to probate. These have since
been abolished, except as to the wills of soldiers and sailors.

In re Hilts, 1 Chy. Ch. 386, upon an application ex parte
for an order to assign a probate bond under Consol. Stat. U.C.,,
ch. 16, sees. 65-82, V.C., Mowat, citing Coote’s Practice of the

Jeclesiastical Courts, followed the usual procedure of the
Ecelesiastical Courts, it not appearing that any subsequent stat-
utory enactment or Rule of Court had varied or affected such
procedure.

Grant v. Great Western Railway Co. (1858), 7 C.P. 438, was
an action under Lord Campbell’s Act against the defendants for
the death of the plaintiff’s husband through negligence. He
resided in the State of New York, and while in itinere on the
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defendants’ railway he was killed in the County of Wentworth.
Administration was granted by the Surrogate Court of the
County of Wentworth to his widow, though the only goods he
had in the county consisted of the elothing which he wore, and
which was of less value than £5. At the trial, and upon appeal
from the verdict against the defendants, it was contended that
the Surrogate Court had under 33 Geo. IIL. ch. 8, no jurisdiction,
but that the Probate Court had exclusive right to grant adminis-
tration. Draper, C.J., in an elaborate and learned judgment
dealt with the construction of the statute and the practice in the
Geelesiastical Courts. ““It is obvious that this Act is framed on
the assumption of the existence of a body of law which the
machinery created by the Act can put into active exeeution.
The law as to making wills of personalty, the rights and duties
of executors, of legatees, of the next of kin of parties obtaining
administration of the personal estate of persons who shall die
intestate, is all taken by the language used in the Aect to exist.
The Act gives the power of administering that law to the
courts which it creates. It, moreover, authorizes the appointment
of an Official Principal, without any definition of his power, or
authority, or duties, leaving all these to be gathered from his
name, and from the fact that he is to be appointed by the Judge
of the Court of Probate. Without reference to the Ecclesiastical
Courts in England and to their jurisdietion in reference to wills
and intestates’ estates, there is no meaning to be attached to this
name. The Act uses in respect to wills the terms proved,
approved and insinuated, the two latter of which have their
appropriate meaning in the Ecclesiastical Courts of England.
It assumes these Courts may issue process, make orders, pro-
nounce sentence and decrees on matters within their cognizance,
without either declaring what their practice or forms or pro-
ceedings are to be in express words, giving these Courts anthority
to make rules to regulate their practice.
‘‘By virtue of his commission and instructions, the Governor
was, before the passing of this Act, Ordinary of the province,
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6 SURROGATE COURTS. len. 1
and had power committed to him to grant probate of wills and
administration of the effects of parties dying intestate. I have
arrived at the conclusion, upon a full consideration of this Act,
that the Legislature of Upper Canada intended that the law of
England relative to the grant of probate, and the committing
of letters of administration, should be the law administered in
the courts created by the Act of 1793, with the same process,
pleadings and practice, unless where our statutes express to the
contrary, as were in use in the Ecclesiastical Courts in England
in relation to probates and letters of administration.”” He then
proceeds to an elaborate and interesting inquiry as to which of
the Eeclesiastical Courts of England would have jurisdietion in
similar eireumstances, the Prerogative or the Consistory Court.
He came to the conclusion that the Ordinary had jurisdiction,
and that consequently there was jurisdiction in the Surrogate
Court to grant administration, and the judgment for damages
against the defendants was upheld.

The Surrogate Courts, like the Probate Court in England
while it was in existence under the Court of Probate Aet, 1857,
have jurisdietion both in common form, or non-contentious,
business and in contentious business. Common form business
was defined by section 2 of the Court of Probate Act, 1857, ‘‘as
the business of obtaining probate and administration where there
is no contention as to the right thereto, including the passing
of probates and administrations through the Court of Probate
in contentions eases when the contest is terminated, and all
business of a non-contentions nature to be taken in the court
in matters of testacy and intestacy, not being proceedings in any
snit, and also the business of lodging caveats against the grant
of probate or administration.”” This definition has been sub-
stantially re-enacted in the Surrogate Court Acts of the various
provinees of Canada.

Matters and causes testamentary are defined by the same sec-
tion of the Court of Probate Act, 1857, as follows: ‘‘Matters
and canses testamentary shall eomprehend all matters and eanses
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CH. L] ECCLESIASTICAL COURTS SUPERSEDED. 7
relating to the grant and revocation of probate of wills or of
administration.”” This definition has also been copied in the
various Surrogate Court Acts of the various provinces,

“Will”” by the statutory definition ‘‘shall comprehend testa-
ment and all other testamentary instruments of which probate
may now be granted.”’

It will thus appear that the basis of the Surrogate Acts
of the provinees is the English Court of Probate Act, 1857 ;
R.8.0. 1897, ch. 59, see. 2; R.S.M. 1902, ch. 41, see. 2; B.C.C.A.
1897, ch. 41, see. 2.

The Rules made in England in 1862 under the Court of
Probate Act defined non-contentious business thus: ‘‘Non-con-

tentious business shall include all common form business as
defined by the Court of Probate Act, 1857, and the warning of
caveats.”’

When there is a contest as to the title to probate or adminis-
tration, and any person claiming a grant commences an action
for the purpose of establishing his right to it, the business becomes
contentious, and all proceedings or steps in the action from its
commencement to its termination come within what is termed
in probate language, the contentions business of the Court:
Tristram & Coote, 13th ed., p. 349. The Surrogate Court Rules
Ontario, enact that ‘‘a proceeding shall be adjudged contentious
when an appearance has been entered by any person in opposition
of the party proceeding, or when a eitation or Judge’s order has
been obtained against a party supposed to be interested in a
proceeding, or when an application for grant is made on motion
and the right to such grant is opposed, or when application is
made to revoke a grant, or when there is contention as to the
right to obtain probate or administration, and before contest
terminated.”’

The Judicature Acts have no effect on the conduet of noun-
eontentious business: Tomlinson, 6 P.D. 209; Cartwright,
1 P.D. 422, Such business is therefore conducted in the same
manner as before the passing of these Acts

—
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8 SURROGATE COURTS. [eH. 1

The Court of Probate Aect, 1857, vested the voluntary and
contentious jurisdiction and authority in relation to the granting
or revoking probate of wills and letters of administration of the
effects of deceased persons then vested in or which could be
exercised by any Court or person in England, together with
full authority to bear and determine all questions relating to
matters and causes testamentary, in Her Majesty ; and provided
that such jurisdiction should, except as in the Act otherwise
provided, be exercised in the Court of Probate.

The Surrogate Courts Act, R.S.0. 1897, ¢h. 59, sec. 17, con-
fers practically the same authority on the Surrogate Courts of
Ontario. ““All jurisdiction and authority, voluntary and con-
tentious, in relation to matters and causes testamentary, and in
relation to the granting or revoking probate of wills and letters
of administration of the effects of deceased persons having
estate or effects in Ontario, and all matters arising out of or
connected with the grant or revocation of probate or adminis-
tration shall continue to be exercised in the name of Her
Majesty in the several Surrogate Courts; but this provision
shall not be construed as depriving the High Court of Juris-
dietion in such matters.”” The 18th section, sub-sections 1, 2
and 3, of the same Aect develops the definition somewhat more
fully. It provides that the Surrogate Courts shall have full
power, jurisdiction and authority :—

1. To issue process and hold eognizance of all matters relative
to the granting of probates, and committing letters of administra-
tion, and to grant probate of wills and commit letters of adminis-
tration of the property of persons dying intestate, having pro-
perty in Ontario, and to revoke such probate of wills and letters
of administration.

2. To hear and determine all questions, causes and suits in
relation to the matters aforesaid, and to all matters and causes
testamentary.

3. The same powers are continued in the Surrogate Conrts




CH. 1] SURROGATE COURT, ONTARIO. 9

as were formerly possessed by the Court of Probate for Upper
Canada.

The provisions of sub-sections 1 and 2, given above, are
repeated almost verbatim in R.S.M. ch. 41, sees. 18 and 19.

In British Columbia the “‘Court’” having jurisdiction in
matters and causes testamentary is the Sup eme Court of
British Columbia or a Judge thereof. The Administration Aet,
1897, is based largely on the English Act, 21 & 22 Viet., but it
incorporates some earlier enaetments.

The Judicature Ordinance, being chapter 21 of the Consoli-
dated Ordinances of the North-West Territories, 1899, intro-
duces the practice and procedure existing in the Supreme Court
of Judicature in England on the first day of January, 1898, and
directs that, subject to the Ordinances and Rules of Court, it
shall be followed as nearly as possible in all causes, matters and
proceedings in the Supreme Court of the North-West Territories,
which has jurisdiction in ail matters pertaining to probate and
administration.

R

It is evident, therefore, that in all these provinces the Eng-
lish Statutes, with some modifications, form the basis of Surrogate
Court practice.

ave—— -

In each county of Ontario there is a court of record called
the Surrogate Court of the county, having a seal and presided
over by the County Court Judge, or the Senior County Court
Judge, if there are two Judges. The elerk of the County Court
is the Registrar of the Surrogate Court, except in the County of
York and in certain other specified cases. The Judge of the
Surrogate Court and the Registrar must take certain preseribed
oaths of office before entering upon their duties.

The powers and duties of the Surrogate clerk are also defined
by the Aect, section 8. He is to perform the duties required of
him by the Aet, by the Rules of Court heretofore in foree or
made under the Aet, and such other duties as may be required
of him by the High Court, of which he is declared to be an officer.
DE DROM
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10 SURROGATE COURTS. [em. 1.

He is to be appointed, and may be removed, by the Lieutenant-
iovernor.

The main purpose of his office is disclosed in sections 44 to
51 of the Act. Notice has to be sent to him of every application
for probate or administration, by the Registrar of the Court to
which the application is made. To prevent the issue of letters
probate or letters of administration in several dounties of the
property of the same deceased person, the certificate of the
Surrogate elerk that no such application has been made in
any other county, is made a condition precedent to the grant
in the county in which the application is pending. If applica-
tions are made in several counties, proceedings are, upon notice
thercof being given by the respective Registrars, stayed until
a Judge of the High Court, upon appl

tion to him, has
inquired into and summarily determined which Surrogate Court
shall proceed. Ilis decision is final and conelusive.

The main features of the English Wills Aet, 1837, have been
incorporated into the Statutes of the several provinees other
than Quebee.  The law in regard to testamentary capacity,
undue influence, fraud, coercion, domicile, the formalities attend-
ant on the execution of wills, their revocation and revival, the
rights, powers, duties and liabilities of personal representatives,—
in a word, the great body of the law relating to wills, probate
and administration, is governed by English Statutes re-enacted
with slight changes in the provinees, by England usage and
English decisions. The great mass of the authorities cited must
therefore be those of the English Courts,




CHAPTER 1L
Waar A Wi Is

As probate deals with wills it is necessary to enquire what
constitutes a will. ‘‘A testament is the true declaration of our
last will, of that we would to be done after our death’’: Termes
de la Ley. ‘‘The will of a man is the aggregate of his testamen-
tary intentions, so far as they are manifested in writing duly
executed according to the statute, and as a will, if contained in
one document, may be of several sheets, so it may consist of
several independent papers so executed’’: Lemage v. Goodban,
LR.1P.D. 62; Re Elcom (1894), 1 Ch., p. 315

Littleton uses ‘“‘testament’” as applicable to a devise of lands
and tenements; but Coke in his commentary says: “But in law
most commonly, wltima voluntas in scriptis is used when lands
or tenements are devised, and festamentum when it concerneth
chattels.”” Co. Litt. 111a.

A codicil is ““an addition or supplement added unto a will
or testament after the finishing of it, for the supply of some-
thing which the testator had forgotten, or to help some defeet
in the will”’: Termes de la ley.

Testament includes a will, codicils, ete.: Fuller v. Ho,per, 2
Ves. Sr. 242. A deed poll executed in the presence of two wit-
nesses who signed in the presence of the grantor and of each
other, and proved by extrinsic evidence to be intended to oper-
ate after the death of the grantor, was admitted to probate:
Re Slinn (1890), 15 P.D. 156. In Milnes v. Foden, 15 P.D. 105,
a will and two revocable deeds poll were admitted to probate as
a testament. But the document must be revocable, or it is
not a will: Simpson v. Hartman, 27 U.C.R. 460. The true prin-
ciple to be deduced from the authorities appears to be, that if
there is proof, either in the paper itself or from clear evidence
dehors, first, that it was the intention of the writer to convey

e e « ewm——
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12 WHAT A WILL IS, lom.

the benefits by the instrument which would be conveyed by it, if
considered as a will ; secondly, that death was the event that was
to give effect to it, then, whatever may be its form, it may be
admitted to probate as testamentary.

The Imperial Aect, 1 Viet. ¢h. 26, see. 1, enacts that ‘“Will
shall extend to a testament and to a codieil, and to an appoint-
ment by will, or by writing in the nature of a will in exercise
of a power, and also to a disposition by will and testament, or
devise of the custody and tuition of any child by virtue of 12
Car. II. ch. 24. This provision has been copied in the legislation
of practically all of the English-speaking provinees of Canada.
R.8.0. 1897, ch. 128, sec. 9; R.S.M. ¢. 146, 5. 2; Wills Act, B.C.
1897, 8. 2.

With the exception of the wills of soldiers and sailors, here-
after noticed, all wills must be in writing. The Statute of
Frauds allowed nuncupative wills; but under the provisions of
The: Wills Aet, 1 Viet. ch. 26, all wills must be in writing
executed by the testator, and witnessed as by the Act directed.
These provisions have been incorporated into the legislation of
all the English-speaking provinees.

But the will may consist of one paper or of several, each
apparently complete in itself, even though their provisions to
some extent confliet: Griffiths, 2 P. & D. 457. One will may
dispose of property in a foreign country; and another, of pro-
perty in the country of the testator’s domicile: Harris, 2
P. & D. 83. One will may dispose of the testator’s own pro-
perty; and another of his trust estates. Both are then entitled
to probate as his last will and testament: Re Reid, 32 C.L.J. 200

If a subsequent testamentary paper is only partly inconsistent
with one of an earlier date, the earlier instrument is only
revoked, in the absence of express revocation, as to those parts
where it is inconsistent, and both are entitled to probate: Lemage
v. Goodban, 1 P. & D. 57; Fenwick, 1 P. & D. 319,

The statement that a writing is the testator’s ‘‘last will’’ does

B s B A e e O e



CH. 11| INCORPORATION OF DOCUMENTS, 13

not effect a revocation of earlier testaments: Petchell, 3
P. & D. 153.

Where probate is granted of two or more testamentary
papers, as together constituting the testator’s last will, it is
the practice to make the grant to all the executors named in the
several papers: Morgan, 1 P. & D. 323,

A trust disposition and settlement, disposing of property
under the laws of Scotland, and a will purporting to dispose
of all the testator’s property in England and Secotland, but
ineffectual to revoke the previous settlement, may stand together
as a complete testamentary disposition, and both be entitled to
probate: Donaldson, 3 P. & D. 45.

The mere fact of making a subsequent testamentary paper
does not work a total revocation of a prior one, unless the latter
expressly or in effect revokes the former, or the two be incapable
of standing together, for though it be a maxim that no man can
die with two testaments, yet any number of instruments, what-
ever be their relative date, or in whatever form they may be, so
as they be all clearly testamentary, may be admitted to probate,
as together containing the last will of the deceased. And if a
subsequent testamentary paper be partly inconsistent with one
of an earlier date, then such later instrument will revoke the
former as to those parts only where they are inconsistent:
Petchell, 3 P. & D. 153,

A will may, by reference, incorporate other existing doeu-
ments, such as deeds, wills or codicils of himself or of other
persons, or even papers void or invalid per se: Sheldon v. Shel-
don, 3 N.C. 256. For example, where the testator by his will
bequeathed property upon the same trusts, for the same pur-
poses, and subject to the same provisions and restrictions, as
were mentioned in a certain deed of settlement, such deed of
settlement was proved with the will, and included in the probate:
Thos. Dickins, 1 N.C. 399. But where the testator refers to
a deed to which he was not a party, and under which he takes
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14 WHAT A WILL IS, [om. m.

no interest, the persons interested in the deed will not be com-
pelled to produce it, for incorporation in the probate: Sib-
thorpe, 1 P. & D. 106. The following have been incorporated
by reference: The will of the testatrix’s father: Emma Darby,
4 N.C. 428. The revoked will of the testatrix’s late husband:
Countess of Durham, 1 N.C. 368. An Italian will confirming an
English will: Lord Howden, 43 1L.J. 26. One’s own former will :
James Gordon Duff, 4 N.C. 474. Unexecuted, unattested or
invalid papers: Frances Willesford, 3 Curt. 77. A schedule
or catalogue: K. M. Bacon, 3 N.C. 645. In Coyle v. Coyle,
56 L.T.N.S. 512, a book in which the testator kept accounts of
advances to his children.

A testamentary paper, duly exeeuted, in order to incorpor-
ate another, must refer to it as a written document then exist-
ing, in such terms that it may be ascertained : Smart v. Prujean,
6 Ves. 565. A reference in a will may be made in such terms as
to exclude parol testimony, as where it is to papers not yet
written, or where the description is so vague as not to be applie-
able to any writing in particular, but the authorities seem clearly
to establish that where there is a reference to any written docu-
ment described as then ezisting, in such terms that it is eapable of
being ascertained, parol evidence is admissible to ascertain it:
Allen v. Maddock, 11 Moo. P.C., at p. 454. But to let in parol
evidence to ascertain the document, the will must deseribe it
as a document actually then in existence: Mary Sunderland, 1
P. & D. 198. Where there is a codicil which constitutes a repub-
lication of the will, and the will, if read as speaking at the date
of the exeeution of the codicil, contains language which would
operate as an incorporation of the document to which it refers,
such doeument, though not in existence until after the execu-
tion of the will, is entitled to probate by force of the codieil:
Lady Truro, 1 P. & D. 201.

An unexecuted codicil may be referred to in a later codieil
so as to entitle it to be included in the probate: Ingoldby v.
Ingoldby, 4 N.C. 493.
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A will not properly executed may be referred to in a subse-
quent properly exeeuted codicil, in such a manner as to make the
will eapable of identification, and to indicate that it is intended
to be a will. The will must then be incorporated in the codieil,
and the two together adwitted to probate: Allen v. Maddock,
11 Moo. P.C. 427

A codicil referred to a will then on deposit in a foreign
country, a copy of which was stated in the codicil to be annexed
thereto. The eodicil eonfirmed the will except as altered by the
codicil. The copy of the will was shewn to the witnesses and was
annexed to the codicil when the latter was executed. The copy
of the will was incorporated by reference in the codieil:
Mercer, 2 P. & D. 91

Such a general reference is sufficient as will enable the court
to identify the document, when compared with the evidenee pro-
duced: Allen v. Maddock, ante.

A testatrix directed certain articles to be given to such per
sons as she ‘““might designate in a book or memorandum to be
found with her will.”” The ‘““book or memorandum’ was
thereby referred to as a future document, and the eodicil which
confirmed the will, could thereby only be taken to speak of the
book as a future doenment, thongh it was, in fact, written before
the eodicil. The book was held not to be incorporated and could
not be ineluded in the probate: Smart (1902), P. 238.

A reference in a codicil to a will which bad been destroyed
before the execution of the eodicil, will not revive the destroyed
will or incorporate it in the codicil: Reade (1902), P. 75.

The burden of shewing that the doeument to be incorporated
existed at the exeention of the will and is identical with the
document referred to in the will, rests upon those who seek to
include it in the probate: Singleton v. T'omlinson, 3 A.C. 414

There is no case to be found which goes the length of saying
that statements made by a testator to the effect that he has
executed a will, are udmissible evidence in substitution for the
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proper and regular evidence of the fact of the execution of the
will conformably to and with the formalities required by The
W.lls Aect: Lord Russell of Killowen in Atkinson v. Morris
(1897), P. 4048,

Where a testator by his will bequeathed property upon the
same trusts, for the same purposes, and subject to the same
provisions and restrictions as were mentioned in a certain deed
of settlement, such settlement was proved with the will and
included in the probate: Thos. Dickins, 1 N.C. 399; Wmn,
Frederick Pewtner, 4 N.C. 479,

In Lord Keith’s Case referred to in Sheldon v. Sheldon, 3
N.C. 256, the testator’s English property being given by him in
his will upon the same trusts as his property in Scotland, and
the deed of settlement being referred to in the will, was admitted
to probate as part of it: Sibthorpe, 1 P, & D. 106,

See also: Elizabeth Watkins, 1 P. & D. 19; Eyre v. Eyre
(1903), P. 131,

An invalid will was sufficiently identified by a codieil ‘‘to the
last will and testament of me,”” written upon the same sheet as
the will, it being shewn by extrinsic evidence that there was no
later will than the one produced: In the Goods of Heathcote
(1881), 6 P.D. 30.

The doetrine of incorporation has been carried to considerable
length. A will witnessed by the wife of the heneficiary was
confirmed by a codicil, which had the effect of incorporating
and republishing the will so as to render the gift valid, not-
withstanding that it was originally witnessed by the wife of the
beneficiary : Anderson v. Anderson, 13 Eq. 381,

Oral instructions, notes of which were made by a clerk, are
not incorporated in a later will which direets such instruections
to be carried out: Pascall, 1 P. & D. 606.

A paper which neither disposes of property nor appoints an
executor is not testamentary and cannot be admitted to probate.
Prior to the statutes which vest real property in the exeentors
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(The Land Transfer Act, 1897, in England, and the Devolution
of Estates Act in Ontario) a will which devised real property
only, and did not appoint an executor, could not be ad-
mitted to probate. Bootle, 3 P. & D. 177. In the Goods of Jane
Barden, 1 P. & D. 325, the Court held that neither the appoint-
ment of an executor nor the direction to convert the land into
money was sufficient to give the Court jurisdiction,

In other cases, however, it seems to be settled that the
appointment of an executor is sufficient to entitle a will which
deals with real property only, to probate: Beard v. Beard, 3
Atk. 72; O’Dwyer v. Geare, 1 Sw. & Tr. 465; Brownrigg v.
Pike, T P.D. 61; Elizabeth Jordan, 1 P. & D. 555. It may
be observed that a direction in a will, to convert land into
money after the testator’s death, does not work a conversion of
the realty into personalty, and before The Devolution of Estates
Act, was not sufficient to entitle the will to probate: In the
Goods of Jane Barden, ante. 1f, however, the land was so
directed to be converted into money by a settlement, that in
equity it was regarded as personalty, then, though at the time
the will came into effect it was still actually land, it is liable to
probate and legacy duty as personalty: In the Goods of Ann
Gunn, 9 P.D. 242

A document bearing upon the face of it a positive assertion
by the person who has executed it that it is not meant to operate
as a legal will, but as a guide, is not a valid testamentary docu-
ment: Ferguson-Davie v. Ferguson-Davie, 15 P.D. 109.

‘“A paper intended by the testator to go into effect after his
death, if properly executed and attested, will be admitted to
probate, whatever may be its form. ‘‘I have given all that I
have to,”’ ete., is sufficient: In the Goods of Coles, 2 P. & D. 362.

A document merely appointing a guardian is not a will: In
the Goods of Morlow, 3 Sw. & Tr. 422, Nor is a memorandum
of instruction for a will: Fisher, 20 1.T. 684.

2—WEIR.
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A will may, however, be revoked by a writing duly executed,
which is not itself a will or codicil, and is not entitled to probate :
Fraser, 2 P. & D. 40. But see, also, Hicks, 1 P. & D. 606.

A letter duly executed and witnessed which indicates that
it is to take effect after death, may be a valid will: Mundy,
2 Sw. & Tr. 119, So also two orders on a savings bank, duly
witnessed : Marsden, 1 Sw. & Tr. 542; and a properly executed
direction that **I wish my sister to have my savings bank book,”’
it appearing from the evidence that it was intended to take
effect after the death of the testator, was held to be a good will :
Cock v. Cooke, 1 P. & D. 241.

A document, to be a will, must be revocable, and must be
intended to take effect only from the death of the testator:
Robinson, 1 P. & D. 384; Stinn, 15 P.D. 156; Habighan v. Vin-
cent, 2 Ves. Jr. 228; Colyer, 15 P.D. 48.

In order to constitute a valid will (a) there must be a gift
intended, (b) the document must be revocable, and (¢) it must
be meant to take effect after death.

The onus of shewing a testamentary intention in a document
not on its face testamentary must be borne by the person claim-
ing probate of such document: Thornicroft v. Lashmor, 2 Sw. &
Tr. 479. The intention must have been voluntary. If the execu-
tion of the will has been proeured by foree, fear, fraud or undue
influence, such execution is invalid, probate will be refused, and
the will set aside as void.

Joint Wills.—Two persons may make a joint will, that is,
they may both execute a document which is intended to express
the testamentary intentions of each of them. Upon the death of
one of them probate will be granted of so much of the joint
will as became operative by such death: In the Goods of Piazzi
Smyth (1898), P. 7.

But where joint or mutual wills have been made in pursu-
ance of an arrangement entered into as to the disposal of their
property, by the two testators, the survivor is bound by this
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implied promise that the arrangement shall hold good; and if
the survivor, after taking a benefit under the arrangement,
alters his will, his personal representative takes his property
upon trust to perform the contract. By the death of the first
testator, the will of the survivor becomes irrevocable, But if the
one who dies first has departed from the bargain by executing a
fresh will revoking the former one, the survivor, who by the
death of the other party to the arrangement, has notice of the
alteration, cannot in any way enforce the original bargain: Stone
v. Hoskins (1905), P. 194,

Language and Material of Will.—A testamentary doeument
must be in writing; but there is scarcely any restriction with
respect to the materials on which, or by which, a will may be
exeented. It may be written or altered in pencil as well as in
ink: Rymes v. Clarkson, 1 Phillim. 35.

It may be written in any language: Foubert v. Cresseson,
Shower P.C. 194. And probate is granted of a translation of it,
but upon an application to constrne the will, the Court may con-
sider whether the translation is aceurate. In construing the
will of a domiciled Englishman made abroad in a foreign lan-
guage, the foreign language will only be looked to, to ascertain
the equivalent expressions in English: Reynolds v. Kortright, 18
Beav. 417,
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CHAPTER III.
CoMPETENCY OF TESTATOR.

A will, in order to be entitled to probate, must have been
made by a competent testator. He must be of sound mind
memory and understanding. That does not necessarily imply
that the mental powers of the testator are not in any degree
impaired, as, for example, by advancing years.

The burden of proving testamentary capacity on the part
of the testator rests upon him who seeks to prove the will. The
decree of the court must be against its validity, unless the evi-
dence, on the whole, is sufficient to establish affirmatively that
the testator was of sound mind when he executed it: Symes v.
Green, 1 Sw. & Tr. 402,

The principle appears to be that while the burden is upon
the proponent, the presumption of sanity will avail him as posi-
tive evidence in the absence of evidence shewing incompetency or
sasting doubt upon his mental capacity.

The fact that a man is capable of transacting business, what-
ever its extent or however complicated it may be, and however
considerable the power of intelleet it may require, does not
exclude the idea of his being mentally unsound: Smee v. Smee, 5
P.D. 84. The contents of the testator’s will may negative the con-
tention that the delusion affected the provisions of the will, as
where a liberal provision is made for those against whom a
hostile delusion was claimed to exist: Skinner v. Farquharson,
32 S.C.R. 58.

The question of unsoundness of mind is one of degree, and
it is impossible to lay down any abstract proposition of law
which will guide you in determining it. Probably the mind of
no person can be said to be perfectly sound, just as the body of
no person can be said to be perfectly sound. The question is

whether there is such a degree of unsoundness of mind as to
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interfere with those faculties which ought to be brought into
action in making a will. If you are at liberty to draw distine-
tions between various degrees of sounduness of mind, then, what-
ever is the highest degree of soundness is required to make a will,
From the character of the act it requires the consideration of a
larger variety of cireumstances than is required in other acts, for
it involves reflection upon the claims of the several persons, who,
by nature, or through other circumstances, may be supposed to
have claims upon the testator’s bounty, and the power of con-
sidering these several claims, and of determining in what pro-
portion the property shall be divided amongst the elaimants;
and, therefore, whatever degrees there may be of soundness of
mind, the highest degree must be required for making a will:
Burdett v. Thompson, 3 P. & D. 72 (note).

An idiot is one whose mind has from infaney been so unduly
feeble as to be non compos mentis. An idiot cannot make a will.

A lunatic whose mind is generally diseased so that he has
delusions on multifarious matters, is incapable of making a will.

The chief difficulties in regard to testamentary capacity arise
where the testator’s mind is partly unsound, so that he has
insane delusions relating to one or more subjects, but on every-
thing else seems rational and sound.

A delusion has been defined as a false belief originating
spontaneously in the imagination, without foundation, either in
fact or in evidence, of the falsity of which the deluded person
cannot be convineed by evidence or proof.

The principles which govern the validity of wills, notwith-
standing some degree of mental impairment, are indicated in the
following cases.

Old age, though there is impairment of the mental faculties by
which the mind has become in some degree debilitated and the
memory in some degree enfeebled, does not prevent the testator
from making a valid will, if he is capable of recollecting the pro-
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perty he is about to bequeath, the manner of distributing it, and
the objects of his bounty: Banks v. Goodfellow, 5 Q.B. 549,

Nor does great physical weakness accompanied by some
degree of mental weakness, the testator being compos mentis:
Martin v. Martin, 15 Gr. 586 ; Thompson v. Torrance, 9 AR. 1;
McLaughlin v. McLellan, 26 S.C.R. 646; Eames v. Eames, 11
Gr. 325.

In order to constitute a sound disposing mind, a testator
must not only be able to understand that he is by his will giving
the whole of his property to one object of his regard; but that
he must also have capacity to comprehend the extent of his pro-
perty, and the nature of the claims of others, whom, by his will,
he is excluding from all participation in that property. The
protection of the law is in no case more needed than where the
mind has been too much enfeebled to comprehend more objects
than one, and especially when that one object may be so forced
upon the attention of an invalid as to shut out all others that
might require consideration: Harwood v. Barker, 3 Moo. P.C.
282; Brown v. Bruce, 19 U.C.R. 35. It is not sufficient that the
testator be of memory to answer familiar and usual questions,
but he ought to have a disposing memory so as to be able to
make a disposition of his property with understanding and
reason ; and that is such memory as the law ealls sane and per-
fect memory : Marquis of Winchester’s Case, 6 Co. 23a; Menzies
v. White, 9 Gr. 574.

Insane delusions which may affect the disposition of his pro-
perty by the testator, will render the will void. For example, a
delusion which causes abnormal repulsion towards a child:
Boughton v. Knight, 3 P. & D. 64. If the delusion eould not rea-
sonably be conceived to have had anything to do with the
deceased’s power of considering the claims of his relations upon
him, and the manner in which he should dispose of his property,
then the presence of a particular delusion would not incapaeci-
tate him from making a will. The burden of proof, however,
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rests upon those who set up the will, and when it is made to
appear that there was in some particular unsoundness of mind,
that burden is considerably increased: Smee v. Smee, 5 P.D.
84 ; Skinmer v. Farquharson, 32 S.C.R. 58,

No doubt where the fact that the testator has been subject to
any insane delusion is established, a will should be regarded with
great distrust, and every presumption should in the first instance
be made against it. Where insane delusion has once been shewn
to have existed, it may be diffienlt to say whether the mental dis-
order may not possibly have extended beyond the particular form
or instance in which it has manifested itself. It may be equally
difficult to say how far the delusion may not have influenced the
testator in the particular disposal of his property. And the pre-
sumption against a will made under such cirecumstances becomes
additionally strong where the will is, to use the term of the
civilians, an inofficious one, that is to say, one in which natural
affection, and the claims of near relationship have been disre-
garded. But where, in the result, a jury are satisfied that the
delusion has not affected the general faculties of the mind and
can have no effect upon the will, we see no sufficient reason
why the testator should have been held to have lost his right to
make a will, or why a will made under such circumstances should
not be upheld: Banks v. Goodfellow, 5 Q.B. 543, cited in
Ingoldsby v. Ingoldsby, 20 Gr., p. 141. The case of Waterhouse
v. Lee, 10 Gr. 176, deals with a will made in a short lucid inter-
val, and discusses at length the principles to be applied in regard
to the evidence necessary to establish such a will.

In Jenkins v. Morris, 14 Ch. D. 674, it was expressly held
that the deeision in Banks v. Goodfellow, followed in Boughton
v. Knight and Smee v. Smee, had overruled Waring v. Waring,
6 Moo. P.C. 341, in which it was thought that, as the mind is one
and the same, we are wrong in speaking of partial unsoundness,
and, if a testator has delusions on any point, he is devoid of
testamentary capacity. If, however, instructions were given where
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the testator was of sound mind and memory, the will may stand,
though at the time of its execution he was too ill to remember
the details, if he remembers that he gave the instructions
and assumes that the will is prepared in accordance with these
instructions: Parker v. Filgate, 8 P.D. 171. Approved in
Perera v. Perera (1901), A.C. 354; and followed in Kaulbach v.
Archbold, 31 S.C.R. 387.

Where there are insane delusions in the testator’s mind
regarding one member of his family, who for that cause is unfav-
ourably dealt with, the will is invalid not merely in reference to
the provision made for that one child, but throughout: Bell v.
Lee, 28 Gr. 150.

The presumption is that every person is sane until the con-
trary is proved, and it lies on him who seeks to impeach a will
on the ground of the incompeteney of the testator to establish the
lack of competency. If, however, there is conflicting evidence of
sanity on the one hand, and insanity on the other, the Court
ought to be satisfied that the will is that of a competent testator,
and the onus in such case lies on him who propounds the will:
Sutton v. Sadler, 3 C.B. N.S. 87.

But a will made in a lucid interval by one ordinarily non
compos mentis is good. The burden of proving that the will was
made in a lueid interval is on him who propounds the will for
probate, The incompetency or insanity once proved is pre-
sumed to continue until the contrary is shewn: Cartwright v.
Cartwright, 1 Phill. 90. The evidence must be sufficient to shew
a restoration of the faculties of the mind sufficient to enable
the party making the will soundly to judge of the nature of the
act: Atty.-General v. Parnther, 3 Bro. C.C. 441. The rationality
or otherwise of the will itself may be a guide to the eondition
of the testator’s mind at the time of the execution of the will:
Scruby v. Fordham, 1 Add. 70.

A drunkard during the time of his drunkenness, if it is so
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extreme as to deprive him of his reason and understanding, can-
not make a valid will : Ayrey v. Hill, 2 Add. 210.

7 of The Wills Act, 1837, R.S.0. 1897, ch. 128,
sec, 11, an infant eannot make a will which would come within
the provisions of the Act: Re Murray Canal, Lawson v. Powers,
6 O.R. 685. But nuncupative wills, in the few cases in which

Under section

they may still be made, that is, by a soldier being in actual mili-
tary service or by a mariner or seaman being at sea, not being
within the Act, may be made by infants: Hiscock (1901), P.
78; McMurdo, 1 P. & D. 540. Such wills are expressly excepted
from the operation of the statute. The Wills Aet, see. 11; R.S.0.
1897, ch. 128, see. 14,

A blind person or a deaf and dumb person may make a will,
provided that it can be established that he knew and approved of
its contents: Moore v. Paine, 2 Ca. Temp. Lee. 595; Edwards v.
Fincham, 4 Moo. P.C. 198. 1In the last case a will executed by
a blind testatrix, was established, though it had not been read
over to her before execution, it appearing by evidence that it
was in accordance with the instructions which she had given.

Letters probate when granted are only prima facie evidence
of testamentary capacity, even since The Devolution of Estates
Act, as to real property, and want of testamentary capacity
may, notwithstanding probate, be shewn in a contest relating to
the title to the land: Sproule v. Watson, 23 A.R. 692.

Before The Wills Act, 1837, a married woman was, as a
general rule, incapable of making a will. Her will of land was
declared void by statute. Her will of personalty was equally
invalid, not merely because marriage was a gift of her personalty
to her husband, but because in the eyes of the law the wife had
no existence separate from her husband, and no separate dis-
posing or contracting power. On the general rule some modifi-
cations were engrafted. A married woman who was an executrix
had, as such, power to make a will and to appoint an executor
for the purpose of continuing the representation to the original
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testator; a married woman might make a will on the consent of
her husband; a married woman might make a will in the exer-
cise of a power; and a married woman might make a valid will
disposing of her separate estate or its savings: Willock v. Noble,
7 Eng. & Ir. App., p. 589,

The separate estates referred to in this judgment are no
doubt such separate estates as are discussed in Taylor v. Meads,
4 DeG. J. & 8. 597, in which case the estate given to the married
woman was ‘‘the equitable estate in fee, with a declaration, the
effect of which is, that her husband shall have no interest in the
estate so devised [as against the wife|, nor shall the wife be
under any disability with respect to such estate by reason of her
existing coverture, but shall have the same rights of enjoyment
and disposition as if she were a single and not a married
woman’’; and also in Cooper v. McDonald, 7 Ch. D. 288, in which
the married woman was equitable tenant in tail to her separate
use of certain freehold estates, the rents and profits of which
she could not alienate or anticipate, and in which, the entail
being barred, she acquired an equitable fee, which it was held
she had power to devise by will so as to defeat her husband’s
right to curtesy. See also Smith v. Smith, 5 O.R. 690.

Property given to the sole and separate use of a wife, was
subject to the wife’s sole and separate right of disposal: Fetti-
place v. Gorges (1789), 1 Ves. Jun. 46. Property bequeathed
upon trust for the separate use of a married woman, might
without any reference to a will in the instrument creating the
trust, be disposed of by the will of the married woman without
the assent of her husband; as to other property she could not
make a will without his assent: Rich v. Cockell, 9 Ves, 369. The
wife had also the power of disposition by will of her savings out
of her separate property : 1 Eq. Ca. Abr. 66, 68.

The married woman acquired no enlarged capacity from the
Wills Aet, though her testamentary instrument, when made.
would under the statute have the benefit of more liberal rules of
interpretation: Thomas v. Jones, 1 DeG. J. & S. 82.
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From and after the fourth day of May, 1859, the Consoli
dated Statute of Upper Canada, ¢h, 73, sec. 16, enacted that a
married woman might by will executed in the presence of two
or more witnesses, neither of whom was her husband, make any
devise or bequest of her separate property, real or personal,
whether acquired before or after her marriage, to or among her
children, if any, and if no children then to her husband, but
the husband’s rights as tenant by the curtesy were not to be
affected. If there were children she eonld not devise to the hus-
band as to others: Mitchell v. Weir, 19 Gr. 568. It was even
held that she could not devise separate property to one child to
the exclusion of others: Munro v. Smart, 26 (. 37, reversed on
other grounds: 4 AR. 449. The devise of her separate pro
perty, if otherwise good, was not rendered invalid by her
husband having been in possession of it before the Consolidated
Statute came into force: Re Hillker, 3 Ch. Ch, 72.

The Married Woman’s Property Act, makes all property
real and personal, acquired by a married woman, since it
ecame into operation on the 1st day of July, 1884, her separate
property. Section 3 of the Aet enacts that “‘a married woman
shall be capable of acquiring, holding and disposing by will or
otherwise of any real or personal property as her separate pro-
perty, in the same manner as if she were a feme sole without the
intervention of any trustee.”” This section is the enactment in
Ontario of the English Married Women's Property Aect, 1882,
see. 1, sub-sec. 1. See Re Cuno, 43 Ch. D, 12; Reid v. Reid, 31
Ch. D. 402,

It may be noted that by The Wills Act, R.S.0. 1897, ch. 128,
see. 9(5), “person’’ and ‘‘testator’’ include a married woman.
This clause was in the revision of 1877, but was omitted from the
revision of 1887, and was again included in 1897.

Formerly Rule 15, made under The Court of Probate Aet,
1857, as amended in 1858, required that in granting probate
of a married woman’s will made by virtue of a power, the power
under which the will purports to be made had to be specified
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in the grant. This rule was rescinded and the following was
substituted to comply with the change in the law:—

In a grant of probate of the will of a married woman, or of
the will of a widow made during coverture, or letters of adminis-
tration with such wills annexed, it shall not be necessary to
recite in the grant or in the oath to lead the same, the separate
personal estate of the testatrix, or the power or authority under
which the will has been or purports to have been made. The
probate or letters of administration with the will annexed, in such
cases shall take the form of ordinary grants of probate or letters
of administration with the will annexed without any exeeption or
limitation, and issue to an executor or other person authorized
in the usual course of representation to take the same ; a surviving
husband, however, being entitled to the same in preference to
the next of kin in case of a partial intestacy: Rule 15 and 18 of
1887.

An Indian may make a will, and may by such will dispose
of any lands or goods or chattels, except in so far as such right
may be interfered with by statute: Johnson v. Jones, 26 O.R. 109.
““I am assuming and not questioning the right of the Dominion
Parliament to control the distribution of the goods and chattels
belonging to the estate of a deceased Indian, and the power
of the Court to consider the question here raised, notwithstand-
ing the granting of probate.”” Ih. The Indian Act, R.S.C,, ch. 43,
see. 20, and the amendment, subsequently made thereto, confer
the right upon Indians, subject to certain restrictions prescribed
thereby, to devise their lands, and bequeath their chattels by will,
and prescribe the suceession to such property in case of intestacy.

The capacity of a testator as, for instance, in regard to cover-
ture, infancy, ete., so far as regards personal property must be
governed by the law of the domicile. The capacity of a testator
as regards infancy, coverture, ete., as well as the sufficiency of
his will to pass personal property, must be determined wholly by
the law of his domicile regardless of the situation of the pro-
perty.
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CHAPTER 1V.

Uxpue INFLueNce, Coercion, Erc.

A will, the making of which has been procured by undue
influence, will be set aside by the High Court of Justice as a
nullity, and probate of such a will must be refused. What con-
stitutes undue influence is a question of importance, and at
times it gives rise to considerable difficulty. Influence may be
degrading and pernicious, and yet not be undue influence in
the eye of the law. In a popular sense we often speak of one
person as exercising an influence over another, when the influ-
ence certainly is not of a nature which would invalidate a will.
A young man is often led into dissipation by following the
example of a companion of riper years, to whom he looks up,
and who leads him to consider habits of dissipation as venial,
and perhaps even creditable; the companion is then correctly
said to exercise an undue influence. But if in these cireum-
stances the young man, influenced by his regard for the person
who had thus led him astray, were to make a will and leave to
him everything he possessed, such a will eertainly could not be
impeached on the ground of undue influence. Nor would the
case be altered merely because the companion had urged, or
even importuned, the young man so to dispose of his property,
provided only that in making such a will the young man was
really carrying into effect his own intention formed without
either coercion or fraud. Influence in order to be undue within
the meaning of any rule of law which would make it sufficient
to vitiate a will, must be an influence exercised either by coer-
cion or frand. But to prove that a will has been obtained by
coercion, it is not necessary to establish that actual violence has
been used or even threatened. The conduct of a person in
vigorous health towards one feeble in body, even though not
unsound in mind, may be such as to excite terror and make him
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execute as his will an instrument which, if he had been free
from such influence, he would not have executed. Imaginary
terrors may have been created sufficient to deprive him of free
agency. A will thus made may possibly be deseribed as obtained
by ecoercion.

So as to fraud. If a wife, by falsehood, raises prejudices in
the mind of her husband against those who would be the natural
objects of his bounty, and by contrivance keeps him from inter-
course with his relatives, to the end that these impressions which
she knows that he has thus formed to their disadvantage, may
never be removed, such contrivance may, perhaps, be equivalent
to positive fraud, and may render invalid any will executed
under false impressions thus kept alive. It is, however,
extremely difficult to state in the abstract what aets will con-
stitute undue influence in questions of this nature. It is suf-
ficient to say, that allowing a fair latitude of construction, they
may range themselves under one or other of these heads—coer-
cion or fraud. Where a will has been executed with due solemn-
ities by a person of competent understanding, and apparently a
free agent, the burthen of proving that it was exeented under
undue influence is on the party who alleges it. Undue influence
cannot be presumed: Boyse v. Rossborough (1856), 6 ILL.C. 2,
The judgment of Lord Chancellor Cranworth in that case is the
leading authority on the subject. In Wingrove v. Wingrove
(1885), 11 P.D. 81, Sir James Hannen uses similar language.
For example, a young man in the toils of a designing woman,
or led astray by a profligate companion, may under such influ-
ences persuade himself to leave his property to his mistress or his
evil companion. However shocking such a case may be, the
will is not the result of undue influence. To be undue influence
in the eye of the law, there must be, to sum it up in a word—
coercion. It is only when the will of the person who becomes a
testator is coerced into doing that which he or she does not
desire to do, that it is undue influence. If the act is the result
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of the wish and will of the testator—in the absence of fraud—
it is not undue influence. It is not sufficient to shew that a
person has the power unduly to overbear the will of the testa-
tor. It is necessary also to prove that in the particular case that
power was exercised, and that it was by means of the exercise of
that power, that the will, such as it is, has been produced. In
Baudains v. Richardson (1906), A.C. 169, the authorities are
reviewed, the last two cases are cited, quoted from, and approved.

The rule applicable to a gift inter vives is wholly different
from that governing in the case of a will. In equity persons
standing in fiduciary relations, as parent and child, husband and
wife, physician and patient, solicitor and client, confessor and
penitent, guardian and ward, are obliged, in order to retain a
gift to shew that the transaction was fairly conducted as if
between strangers, that the weaker was not unduly impressed by
the natural influence of the stronger, or the inexperienced over-
reached by him of more mature intelligence. But the influ-
ence which is undue in the case of gifts inter vivos is very differ-
ent from that which is required to set aside a will. In the case
of gifts or other transactions inter vivos it is considered by the
Courts of Equity that the natural influence which such rela-
tions as those in question involve, exerted by those who possess it
to benefit themselves, is an undue influence, and gifts or con-
tracts brought about by it are therefore set aside, unless the other
party to the transaction was placed in such a position as would
enable him to form an absolutely free and unfettered judgment.
The natural influence of the parent or gnardian over the child,
as the husband over the wife, or the attorney over the client,
may lawfully be exerted to obtain a will or legacy, so long as
the testator thoroughly understands what he is doing and is a
free agent. Undue influence, to set aside a will, must amount
to force and coercion destroying free ageney ; further there must
be proof that the act was obtained by this coercion; by impor-
tunity which could not be resisted; that it was done for the
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sake of peace, so that the motive was tantamount to force and
fear: Parfitt v. Lawless, 2 P. & D. 462,

It is not sufficient to shew that the facts attendant upon the
execution of the will are consistent with undue influence. It
must be shewn that they are inconsistent with the contrary
hypothesis : Adams v. McBeath, 27 S.C.R. 13. See also Kaulbach
v. Archbold, 31 S.C.R. 387.

Lord Penzance in Hall v. Hall, 1 P, & D. 482, gave the follow-
ing directions to the jury: ‘““To make a good will a man must
be a free agent. But all influences are not unlawful. Persua-
sion, appeals to the affections or ties of kindred, to a sentiment
of gratitude for past services, or pity for future destitution, or
the like, these are all legitimate, and may be fairly pressed upon
a testator. On the other hand, pressure of whatever character,
whether acting on the fears or the hopes, if so exerted as to over-
power the volition without convineing the judgment, is a species
of restraint under which no valid will ean be made. Impor-
tunity or threats such as the testator has not the courage to
resist, moral command asserted and yielded to for the sake of
peace and quiet, or of escaping from distress of mind or soecial
discomfort—these, if carried to a degree in which the free play
of the testator’s judgment, discretion or wishes, is overborne,
will constitute undue influence, though no foree is either used or
threatened. In a word, a testator may be led, but not driven;
and his will must be the offspring of his own volition and not the
record of some one’s else.”’




CHAPTER V.
Fravp.

Frand and imposition npon weakness is a sufficient ground
upon which to set aside a will of real, much more of personal,
estate: Lord Donegal’s Case, 2 Ves. Sen. 408.

If the withholding of benefits under the will of a testator is
produced by false and fraudulent representations made to the
testator respecting the character and conduet of the claimant
upon his bounty, from whom they are thereby withheld, the
testator becoming the vietim of such calumny by reason of the
impairment of his faculties through age and disease, such
frand is a sufficient ground for refusing probate. *‘If a testator
be cireumvented by frand the testament loseth its foree.”
There cannot be a stronger instance of fraud than false repre-
sentation made to an old man, for the purpose of inducing him
to revoke a bequest to the person so caluminated: Allen v.
McPherson, 1 TLL.C. 207. Sir II. J. Fust, who was consulted in
that case, expressed himself thus: ““If it should appear, as in the
case stated by your Lordships, that an old and infirm testator
who had bequeathed a legacy to A.B., had been induced by false
and frandulent representation with reference to the conduct of
A.B., made to him for the purpose by C.D., to make a subsequent
codicil revoking that bequest, and substituting for it a much
smaller legacy, the effect of which would be to give a larger share
of the residue to C.D. than he otherwise would take, I conceive
that the Eececlesiastical Courts would not under such ecireum-
stances grant probate of such revoking codicil, provided that
it should be clearly established in point of evidence that such
act and intention were produced by such false and fraudulent
representations.’’

If, however, probate had been granted by the Ececlesiastical
Court, it could not be set aside in Equity, as that would imply
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that an appeal lay to the Court of Chancery from the Ecelesias-
tical Court: 1b.

If a will is made in answer to interrogatories it is valid; but
the ecircumstances are serutinized with greater care to guard
against undue influence, lack of capacity or absence of volition.

In Thompson v. Torrance, 28 Gr. 253, 9 A.R. 1, it is said that
in such a case the Court is more striet in requiring evidence of
spontaneity and volition than in an ordinary case. In Freeman
v. Freeman, 19 O.R. 141, it was declared that what was done
by drawing the will of the testator, a very old man suffering
from extreme physical and mental prostration, in the condition
in which he then was, without a word of instruction from the
testator, containing a devise of the whole of the testator’s estate,
without bringing home to his mind (were he capable of being
made to understand) the effect of his testamentary act, amounted
t - a greater or less degree of fraud on the part of the person who

epared the will, and of those who were present and taking
benefits under the will the testator was asked to execute.

Failure to bring home to the mind of the testator the nature
of his testamentary act, may amount to fraud on the part of
those who prepare the will, if they take a®benefit under it.
Those who have been instrumental in preparing or obtaining a
will, have thrown upon them the onus of shewing the righteous-
ness of the transaction. 1If a party writes or prepares a will
under which he takes a benefit, that is a eircumstance that
ought generally to excite the suspicion of the Court, and ealls
upon it to be vigilant and jealous in examining the evidence in
support of the instrument, in favour of which it ought not to
pronounce, unless the suspicion is removed, and it is judicialiy
satisfied that the paper propounded does express the true will
of the deceased. It would seem that, in such a case, there is no
fixed rule of law that if you find the testator to be of sound
mind, memory and understanding, and that the will was read
over to him, you must at once assume that he was aware of the
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contents of the will: Fulton v. Andrews, T H.L.C. 448. See also
Donaldson v. Donaldson, 12 Gr. 431; Hogg v. McGuire, 11 AR.
507.

In Riding v. Hawkins, 14 P.D. 56, the trial judge after
the cross-examination of the defendant, upon whom the burden
of proof lay in the case, allowed the plaintiff to amend the plead-
ings by adding an allegation of fraud by reason of misrepresen-
tations made by him to the testatrix about her daughter and her
family. The jury found that the codicil in question was obtained
by fraud and it was set aside, but a new trial was granted on
the ground of surprise.
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Tesrator’s KNowLEDGE OF CONTENTS oF WILL.

Upon principle and authority it is necessary to the validity
of a will that the testator, at the time of its execution, should
know and approve of its contents: Hastilow v. Stobie, 1 P. &
D. 64.

In Guardhouse v. Blackburn, 1 P. & D. 116, it is said that
after much consideration the following propositions commend
themselves to the Court as rules which since the statute (Wills
Act, 1837), ought to govern its action in respect of a duly
executed paper: ‘‘First, that before a paper so executed is
entitled to probate, the Court must be satisfied that the testator
knew and approved of the contents at the time that he signed
it. Secondly, that, except in certain cases where suspicion
attaches to the document, the fact of the testator’s execution is
sufficient proof that he knew and approved the contents.
Thirdly, that although the testator knew and approved the con-
tents, the paper may still be rejected, on proof, establishing
beyond all possibility of mistake, that he did not intend the
paper to operate as a will. Fourthly, that although the testa-
tor did know and approve the contents, the paper may be
refused probate, if it be proved that any fraud has been pur-
posely practised on the testator in obtaining execution thereof.
Fifthly, that subject to this last preceding proposition, the fact
that the will has been duly read over to a capable testator on
the occasion of its exeeution, or that its contents have been
brought to his notice in any other way, should, when coupled with
his execution thereof, be held conclusive evidence that he
approved as well as knew the contents thereof. Sizthly, that
the above rules apply equally to a portion of the will as to the
whole.”’
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““That the testator did know and approve of the contents of
the alleged will, is part of the burden of proof assumed by every
one who propounds it as a will. The burden is satisfied prima
facie, in the case of a competent testator, by proving that he
executed it. But if those who oppose it succeed, by a cross-
examination of the witnesses, or otherwise, in meeting the
primi facie case, the party propounding must satisfy the tribunal
affirmatively that the testator did really know and approve of
the contents of the will in question before it can be admitted to
probate’’: Cleare v. Cleare, 1 P. & D, 658,

The presumption of knowledge and approval from the fact
that the testator had read the will and executed it, was put even
more strongly in several later cases, which were reviewed when
the question eame up for consideration in the House of Lords in
Fulton v. Andrews, 7 Eng. & Ir. App. 448. The gist of the deci-
sion in that case seems to be to deprecate the introducion of
fixed and unyielding rules of law which are not imposed by
any statute, and to declare that there is no unyielding rule of
law, especially where fraud is an ingredient in the case, that,
when it has been proved that a testator, competent in mind,
has had a will read over to him, and has thereupon executed
it, all further inquiry is shut out. The jury, in answer to ques-
tions, had found the testator of sound mind, memory and under-
standing, that he knew and approved of the contents of the will,
which had been read over to him before execution, but that he
did not know and approve the contents of the residuary clause.
This clause had not been in the instructions, the will was in
the handwriting of one of the residuary legatees, ‘he residuary
legatees were also executors, they propounded the will, but they
were not in any way related to the testator. It was admitted
that though the will was left with the testator for a day or two
before its execution, his attention was not, at the moment of its
execution, called to the diserepancy between the will and the
instruetions. The Court of Probate, notwithstanding the finding
of the jury in regard to the residuary clause, upon the return
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of a rule nisi, granted probate of the whole will, apparently upon
the view that it was a fixed and unyielding rule of law that when
a testator who is of sound mind, memory and understanding has
his will read over to him, or reads it over and executes it, it must
be assumed that he knew its contents, and that no evidenee could
be received against the presumption. The House of Lords set
aside the judgment of the Court of Probate, and directed probate
with the omission of the residuary clause. Lord Cairns in his
judgment, speaking of the rules laid down by Lord Penzance in
Guardhouse v. Blackburn, cited ante, said: ‘“ Even if these rules,
laid down in this way by Lord Penzance, are to be accepted as
rules which should be applied to the case of every testamentary
instrument, still, with regard to the present case, they do not
carry, to my mind, any persuasion that there was a non-direction,
on the part of the learned Judge who tried the cause, in a matter
which he onght to have laid before the jury. It appears to me
that, consistently with the rules mentioned by Lord Penzance,
the jurors may not have been satisfied that there was a proper
reading of the will to the testator, or may have been satisfied,
after hearing all the facts submitted to them by Mr. Justice
Mellor (before whom the issues directed by the Court of Pro-
bate were tried with a jury), that there was on the part of those
who propounded the will such a failure of duty on their part,
as amounted to that degree of fraud to which Lord Penzance
refers in the rules I have mentioned.”” He also cited and quoted
with approval from Barry v. Butlin, 2 Moo. P.C. 480, two rules;
the first, that the onus probandi lies in every case upon the
party propounding a will, and he must satisfy the consecience of
the Court that the instrument so propounded is the last will of a
free and capable testator. The second is, that if a party writes
or prepares a will under which he takes a benefit, that is a cir-
cumstance that ought generally to excite the suspicion of the
Court, and calls upon it to be vigilant and jealous in examining
the evidence in support of the instrument, in favour of which
it ought not to pronounce unless the suspicion is removed and
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it is judicially satisfied that the paper propounded does express
the true will of the deceased.””

The benefit which gives rise to the second rule laid down in
Barry v. Butlin must be a substantial one, and a small bequest,
or one made to the draftsman in ecommon with others of a class
to which he belonged and which, owing to his relationship to the
testator, he might naturally expeet, would not necessarily give
rise to the onus mentioned in the rule,

In a case where the evidenee of the will having been read
over to the testator at the time of its execution is conflicting,
the fact that he lived for a number of years after without revok-
ing or altering it satisfies the onus on the person who prepared
the will and took a benefit under it, to establish that the testator
knew and approved of the contents: Connell v. Connell, 37 S.C.R.
404. The same question was fully considered by the Court in
The British and Foreign Bible Society v. Tupper, 37 S.C.R. 100.
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CHAPTER VII.
Tae ExecurioNn oF A WiLL, as To TiMe ANp DoMICILE.

To the end that a will may be admitted to probate, it must be
executed in accordance with the requirements of the law.
Before The Wills Act, 1 Viet. e¢h. 26 (Imp.), no formalities of
any kind were necessary for the making of a will of personal
property. The nineteenth section of the Statute of Frauds (29
Car. II. ch. 3) required wills of personalty, except in the case of
‘‘any soldier being in actual military service, or any mariner or
seaman being at sea,”’ to be reduced into writing in the testa-
tor’s lifetime, where the estate passing under the will exceeded
the value of £30. But attestation was unnecessary. Under the
5th section of the same Act all devises and bequests of lands or
tenements were required to be in writing and signed by the party
s0 devising the same, or by some other person in his presence and
by his express direction, attested and subseribed in the presence
of the devisor by three or four eredible witnesses. This, how-
ever, did not extend to personal property.

Prior to the Statute of Frauds a nuncupative testament of
personal property was of as great foree and effect as if made in
writing. A nuncupative testament is where the testator, with-
out any writing, doth declare his will before a sufficient number
of witnesses. The essence of such a will was that the testator
should name his exceutors and declare his whole mind before
witnesses,

The effect of a gitt, before 25 Geo. II. ch. 6, to a witness to
a will, or to the husband or wife of a witness, was to render the
witness incompetent, and to make the will void in so far as it
affected real property. A ‘“‘credible’’ witness means a witness
not incapacitated by mental imbeeility, interest or crime. By
that statute the devise to the witness was rendered inoperative,
and the witness was made competent. This enactment did not
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extend to the husband or wife of a witness, and a devise of land
to the husband or wife of a witness continued to render the will
invalid by reason of the incompetency of the witness. This
statute only extended to real property, and then only to a direct
and not to a consequential interest therein: Halficld v. Thorp,
5 B. & Al 589. Where the gift was of personalty the statute
did not apply: Emanuel v. Constable, 3 Russ. 436, following
Brett v. Brett, 3 Add. 210, and disapproving the contrary view
in Lees v. Summersgill, 17 Ves. 508. To the same effeet is Fos-
ter v. Banbury, 3 Sim. 40. See also Ryan v. Devercur, 26
U.C.R. 100; Re Munsic, 10 P.R. 98,

Any will of lands executed after the sixth day of March,
1834, and before the first day of January, 1874, in Ontario,
passed after acquired land, as well as that owned by the testator
at the time of the exeeution of the will; it passed the testator’s
whole estate therein, unless a contrary intention appeared on
the face of the will, though no words of inheritance were used;
and was as valid and effectual to pass land, when executed in the
presence of and attested by two witnesses, as if executed in the
presence of and attested by three witnesses; and it was sufficient
if the witnesses subscribed their names in presence of the testator,
although their names were not subseribed in the presence of each
other: The Wills Act of Ontario, sees, 2-6,

Before The Wills Act, 1837, in England, no matter how
expressly the testator’s intention was declared, no will was
operative to pass real property acquired after the execution or
re-publication of the will. The manifest intention of the testa-
tor was thus often defeated, unless his will was republished with
all the solemnities required for its execution by the Statute of
Frauds; and any alteration in the character of the estate was a
revocation.

It was otherwise with personal property, for if the words
used by the testator were sufficiently comprehensive to manifest
that intention, the personal property acquired after the execntion
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of the will would pass under it. All the more important pro-
visions of The Wills Aet, 1837, were brought into operation in
Ontario on the first day of January, 1874. Consequently, many
of the decisions in regard to the execution and effeet of wills in
England prior to the first day of January, 1838, are applicable
in this provinee until 1874,

The rules and orders made in England under The Court of
Probate Aect in regard to wills made before 1838, declared the
law as it formerly stood, and are still applicable to wills executed
in Ontario before 1874, as regards personalty, of which alone
probate was then granted ; they indicate the procedure in regard
to wills of personalty to which the Statute of Frauds was applic-
able. They are as follows:—

17. It is not necessary that a will, eodicil or testamentary
paper dated before January 1st, 1838, should be signed by the
testator or attested by witnesses to constitute it a valid disposition
of a testator’s personal property. Although neither signed by
the testator nor attested by witnesses, it may, nevertheless, be
valid; but in such cases the testator’s intention that it should
operate as his will, codicil or testamentary disposition must be
clearly proved by circumstances.

18. A will, codieil or testamentary paper, signed at the end
of it by the testator, and attested by two disinterested witnesses,
although there be no clause of attestation, is entitled to probate.

19. In cases where a will, codicil or testamentary paper is
attested by two witnesses, such witnesses are not required to have
been present with the testator at the same time. It is sufficient
if the testator subseribed his name or made his mark to the
paper in the presence of one attesting witness, or produced it
with his name already subseribed, or his mark already made, to
one attesting witness, and afterwards produced it to the other
attesting witness, provided that on each occasion he declared
it to be his will, codicil or testamentary disposition, or otherwise
notified his intention that it should operate as such.
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20. If the will, codicil or testamentary paper is signed at
the end of it by the testator, but is unattested, and there is
nothing to shew an intention that it should be attested by wit-
nesses, the affidavit of two disinterested persons to prove the sig-
nature to be of the handwriting of the testator will be sufficient
to entitle the paper to probate.

21. If the will, codicil or testamentary paper is signed at
the end of it by the testator, and attested by one witness only,
and there is nothing to shew the testator’s intention that it
should be attested by a second witness, the affidavit of one dis-
interested person to prove the signature to be of the handwrit-
ing of the testator will be sufficient to entitle the paper to
probate.

22, Rule 22 declared the incompeteney of an executor named
in the will as a witness to the execution, unless he had first
divested himself of his rights as executor.

23. If an attestation clause, or the word ‘‘ witnesses,”” appears
written at the foot of the paper, the same being unattested, or
if the paper purport on the face of it to be a draft of a will,

the copy of a will, or instructions for a will, it must primd facie

be considered as an incomplete paper, and not, save under
special circumstances, entitled to probate,

24. Any appearance of an attempted cancellation of a paper
by burning, tearing, obliteration, or otherwise, and every ecir-
cumstance leading to a presumption of abandonment or revoea-
tion of a paper on the part of the testator, must be accounted
for.

25. Alterations and interlineations made by the testator, if
unattested, are to be proved by the affidavits of two persons as
to his handwriting. If the same are in the handwriting of any
person other than the testator, it will suffice to prove by affidavit
that such alterations and interlineations were known to and
approved of by the testator. Proof by affidavit that they existed
in the paper at the time it was found in the repositories of the
testator recently after his death, may, under circumstances,
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suffice.  Alterations and interlineations made since the 31st
of December, 1837, are subject to the provisions of 1 Viet, ch. 26.

The provisions of the Statute of Frauds as to “‘devises and
bequests of any lands or tenements’’ were not repealed by 4
Wm. IV, ch. 1, see. 51. The number of witnesses may, by this
Act, be reduced to two, but they might still subseribe in the
presence of the testator, though not in the presence of each
other, which sufficed under the Statute of Frauds, or in the
presence of each other, though not in the presence of the testa-
tor, as required by section 51 of 4 Wm. IV. ¢h. 1. The modes of
execution were held to be alternative: Crawford v. Curragh, 15
C.P. 55; Ryan v. Devereur, 26 U.C.R. 100. The change in the
law of evidence made by The Evidence Act (U.C.), 1852, which
in a civil action removed the incompetency of a witness by reason
of interest, did not affect the execution of wills containing devises
of land: Crawford v. Boyd, 22 Gr. 398.

After conflicting decisions it is settled that the provisions of
25 Geo. I1. ch. 6, did not apply to wills of mere personal estate
which were, before The Wills Aet (1837), valid without the
attestation of any witnesses, but only to such wills and codicils
as were required by the Statute of Frauds to be attested:
Emanuel v. Constable, 3 Russ. 436; Brett v. Brett, 3 Add. 210;
Hopkins v. Hopkins, 3 O.R. 223.

The requirements of the Statute of Frauds, as modified after
the sixth day of March, 1834, in regard to devises of land in
Ontario, and as regards bequests of personalty before January
1st, 1874, have been discussed in numerous cases. A witness under
that statute to be ‘‘eredible’’ must be disinterested. Before 25
Geo. I1. ch. 6, which voided the devise to a witness to its execution,
and made the witness eompetent, a will which gave lands to a
witness to its exeeution, was void. Even after the last mentioned
statute, a devise to the husband or wife of a witness rendered the
will void, for such witness was interested and therefore not
‘““eredible,”” and 25 Geo. ch. 6, was confined to devises to the
witness himself or herself, and did not apply to devises to his or
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her spouse. The statute which in Ontario after March 6th, 1834,
allowed a will of lands to be attested by two instead of three wit-
nesses, did not change their character; they had still to be
credible: Ryan v. Devereaur, 26 U.C.R. 100,

The rule is that the law of the country in which the testator
is domiciled at the time of his death, governs the execntion and
interpretation of his will, so far as it affects personal property,
and that, too, regardless of the place of his birth or death, or
the situation of the property at the time. All questions of testacy
and intestacy, of the next of kin, and of the interpretation and
construetion of the will must be determined by the law of the
domicile: Enokin v. Wylie, 10 1LL.C. 1; Doglioni v. Crispin,
LR. 1 H.L. 300. Although the parties claiming to be entitled
to the estate of a deceased person may not be bound to resort to
the tribunals of the country in which he was domiciled, and
although the Courts of this country may be called upon to admin-
ister the estate of a deceased person domiciled abroad, and to
ascertain, as best they may, who, according to the law of the
domicile, are entitled to the estate, they will follow the adjudi-
cation of the Courts of the domicile, in so far as they have
determined the questions at issue: Re Trufort, 36 Ch. D. 600.
The rule is to adopt the law of the domieile as it was at the time
of the death, and it does not undertake to adopt and give effect
to all retrospective changes that the legislature of the foreign
country may make in that law: Lynch v. Government of Para-
quay, 2 P. & D. 268.

If a man die domiciled here, debts due to him abroad, and
his personal effects in foreign countries, must be distributed
according to the law of this country: Thorne v. Watkins, 2 Ves.
Sr. 35. But if he be domiciled abroad and die here, his personal
property here must be distributed according to the laws of the
country where he was so domiciled. The situs of the property
must, however, regulate the jurisdiction to grant probate or
administration: Campbell v. Beaufoy, Johns. 326; Ewing v. Orr-
Ewing, 10 A.C. 453.
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Reel property and chattels real are quite otherwise. The law
of the country in which the property is situated must govern
all questions as to the validity, construction, and interpretation
of the will, kinship and the descent of the property, regardless
of the domicile of the deceased owner at the time of his death.
Thus the disposition of an English leasehold is governed by the
law of England, regardless of the law of the testator’s domieil :
Freke v. Lord Carbery, 16 Eq. 461; Re Gentili, Ir. Rep. 9 Eq.
541: Pepin v. Bruyere (1902), 1 Ch. 24. A leasehold interest in
land is, for the purpose of testamentary disposition, a chattel
interest in land, and must be treated as immoveable property and
must follow the law of the place where the land is situate: Ib.
A foreigner’s will may therefore be valid as to real property and
chattels real, and invalid as to personalty, or vice versa: De
Fogassieras v. Duport, 11 L.R. Ir. 123: Duncan v. Lawson, 41
Ch. D. 394,

Domicile has been variously defined. ‘‘Habitation (by a per-
son) in a place with the intention of remaining there forever,
unless some eircumstance should oceur to alter his intention:
Whicker v. Hume, 7 H.LL.C. 164. A man’s domicile is, primd
facie, the place of his residence; but this may be rebutted by
shewing that such residence is constrained from the necessity of
his affairs, or transitory: Bempde v. Johnstone, 3 Ves. Jr, 201,
It is always material, in determining what is a man’s domieile
to consider where his wife and children live and have their per-
manent place of residence and where his establishment is kept
up: Platt v. Attorney-General of New South Wales, 3 A.C. 336.
““Domieile of choice is a eonclusion or inference which the law
draws from the fact of a man fixing voluntarily his sole or chief
residence in a particular place, with an intention of continning
to reside there for an unlimited time. This is a doscripti(m of
the circumstances which create or constitute a domicile, and
not a definition of the term. There must be a residence freely
chosen, and not prescribed or dictated by any external necessity,
such as the duties of office, the demands of creditors, or the relief
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from illness, and it must be residence fixed not for a limited
period or particular purpose, but general and indefinite in its
future contemplation’’: Udny v. Udny, L.R. 1 H.Li. Se. 458. The
question of domiecile is one of residence and not of eitizenship:
Haldane v. Eckford, LLR. 8 Eq. 631.

The abandonment of an acquired domicile, ipso facto, restores
the domicile of origin: King v. Foxwell, 3 Ch. D, 518,

A person can have but one domicile for the purpose of
inheritance. That domicile is either the domieile of origin or the
domicile of choice.

The domicile of origin is that of the father at the time of the
child’s birth. An illegitimate child takes the domieile of the
mother. The domicile of origin continues until the person has,
in intention and in faet, acquired a permanent home elsewhere.
The country in which he has acquired such a home is his domicile
of choice. He may abandon that country as his home. When
he does so, until he has, animo el facto, acquired a permanent
home elsewhere, he again becomes domiciled in the country of his
origin: Somerville v. Somerville, 5 Ves. 751; Bell v. Kennedy,
L.R. 1 ILL. Se. 307; Udny v. Udny, LLR. 1 H.L.. Sc. 441; Ennis
v. Smith, 14 How. 400,

A will in order to be admitted to probate must, so far as per-
sonalty is concerned, be exeeuted according to the law of the
domieile.

So far as it affects real property and chattels real, it must
be executed in aceordance with the lex loci rei site.

The English Wills Act, 24 & 25 Viet. ch. 114, make somewhat
more liberal provisions in regard to the execution of wills out
of England than formerly prevailed. The English Act provides
that every will made out of the United Kingdom by a British
subject, whatever his domicile at the time of making it, or at
the time of his death, shall so far as regards personalty in Eng-
land. including leaseholds, be well executed if made in accord-
ance with the law of the country in which it is made, or of the
place where the testator is then domiciled, or of his domieile of
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origin. If made in the United Kingdom it will be good, if
made according to the law of that part of the United Kingdom
where it is made. For example, a British subject making his
will in Italy may make it according to the forms required by
Italian law, or according to those of England. If he go on a
visit to Austria he may make his will with the formalities
required by Austrian law. But this statute only applies to the
probate in the United Kingdom of wills of British subjects.

This enactment has been ineorporated into the statute law of
Ontario by The Wills Aet (Ont.) of 1902,

The rights of a person appointed representative of a deceased
person domiciled within the jurisdietion of the Court, are not
limited to the goods within such jurisdiction, but extend to the
personal property wherever situated. In order, however, to
obtain control of personal property outside the territory within
which the laws of the legislature under which the representation
was given, have force, representation must be secured from the
Courts of other provinces or countries where such property
chances to be. Otherwise it cannot be redneed into possession.

An executor cannot sue in one country or provinee or give a
valid acquittance for debts by reason of probate or administra-
tion obtained in another country or provinee.

Mobilia sequuntur personam is a prineiple of international
comity, and the distribution of personal property, whether under
a will or upon an intestacy, amongst those entitled, must be deter-
mined by the law of the deceased person’s domicile. But effect
can be given to it only through a representative appointed by
the proper Court of the country or provinee in which the per-
sonal property is situated. A foreign grant of letters probate or
of administration would give no right to assets in this country.

“‘Personal property in this country belonging to a foreigner,
or to a British subject domiciled abroad, ean only be obtained,
in the event of his death, through the medium of a representative
in this country. If he has died intestate, administration will be
granted here, limited to the personal estate in this country. If
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he has left a will, valid by the law of his domicile, and has
thereby appointed executors, probate of that will must be
obtained here. In every case the succession to personal property
will be regulated, not according to the law of this country, but to
that of the domicile’’: Enohin v. Wylie (1862), 10 H.L.C., at
p. 19.

But until probate or administration is granted in the country
or provinee where the goods are, the foreign executor or admin-
istrator has-no dominion over them. Thus probate of a will
granted to an executor by the Court of Canterbury gives him
no right to sue in Ontario: White v. Hunter, 1 U.C.R. 452, So,
too, when a foreign testator died possessed of mortgages on land
in Ontario, the administrator appointed in the country of his
domicile has no power to discharge the mortgage until he
obtains administration here: Re Thorpe, 15 Gr. 76; Culter v.
Davenport, 1 Pick. 81. A judgment against a foreign adminis-
trator will not support an execution against the lands of the
deceased person: Grant v. McDonald, 8 Gr. 468,

If the will of the deceased person has been formally recog-
nized and acted on by the Courts of competent jurisdiction in
the country of the testator’s domicile at the time of his death,
and has not been since questioned in that eountry, the Courts of
this country will not allow the validity of such will to be liti-
gated before them: Miller v. James, 3 P. & D. 4.

Before granting probate of a foreign will the Court will
require to be satisfied of one of two things, either that the will
is valid by the law of the country where the testator is domiciled,
which can be proved by the affidavit of an expert in that law,
or that a Court of that foreign country has acted upon it and
given it efficiency : Deshais, 4 Sw. & Tr. 14.

If the original will is retained in the possession of the
foreign Court, probate may be granted here on the production
of an exemplification under the seal of the foreign Court, if it
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has a seal. Copies of wills to be proved must, as a rule, be eerti-
fied by the Court or official having the custody of the original.

It is a general rule that when a person dies domiciled in a
foreign country, and the Court of that country invests anybody,
no matter whom, with the right to administer the estate, the
Courts of this country ought to follow the grant, simply because
it is the grant of a foreign Court, without investigating the
grounds on which it is made, and without reference to the prin-
ciples on which grants are made in this country: Smith, 16 W.R.
1130; In re Medbury, Lothrop v. Medbury, 11 O.L.R. 429.

When the deceased person is domiciled in a foreign country,
and the Courts of the country of the domicile make a grant of
representation to a resident of that country, then upon his satis-
fying the courts of this ecountry that he has been authorized
by the proper Courts of his own country to administer the estate
of the deceased, the Courts of this ecountry will without further
consideration grant him the right to administer the assets in this
country : Hill, 2 P. & D. 89.

The appointment of a creditor as administrator is not as of
right, but one resting in the discretion of the Judge who
appoints, If the law of the domicile gives the next of kin prior-
ity over creditors in seeking administration, and a ereditor has
obtained administration from the Courts of the domicile with-
out the citation of the next of kin, the latter will be preferred in
the courts of Ontario when administration is sought of the assets
within its limits. The administration of personal property is
governed by the law of the sifus, though the succession is
governed by the law of the domicile: Re O’Brien, 3 O.R. 326,
following Browne v. Phillips (1739), referred to in Burn v.
Cole, Ambler 415. In that case administration was granted in
England to a creditor, the attorney of the ereditor applied in
Jamaiea; was refused; and upon appeal to the King in. Council,
the sentence was affirmed on the ground that, none of the kin
having applied, it was discretionary in the Judge to grant admin-
istration to a ereditor. On the other hand in Williams v.
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(1747), cited in Burn v. Cole, ante, administration having been
granted in England to the widow, the deccased having resided
and died there, a grant was made in Jamaica to the sister, and
the widow’s application refused. On appeal to the King in
Council, judgment reversed.

But if the grant by the forum of the domicile is made, not
to a person who is entitled, as the widow, but to a nominee of the
person entitled, such nominee will not be granted probate here
without the consent of the person actnally entitled. If the
foreign law is to be followed the courts here would, as was the
case in the courts of the domicile, require the consent of the per-
son entitled before making such a grant: Weaver, 36 L. J. P.
& M. 41

It may be observed that upon marriage the wife takes the
domicile of the husband as her domicile. Even supposing him
to have been guilty of such misconduct as would furnish her
with a defence to a suit by him for restitution of conjugal
rights, she could not on that account acquire another domicile
for herself: Yelverton v. Yelverton, 1 Sw. & Tr. 574, following
the leading ease: Dolphin v. Kobins (1859), 7 H.L.C. 390. The
husband and wife in that case resided and were married in Eng-
land, where they lived together for seventeen years. After their
separation, the husband spent a few months in Seotland. MHis
wife went to Scotland while he resided t.hero, and obtained a
divorce in Scotland for adultery committed there. She then
married a Frenchman, and went to live with him in France. She
had at one time made a will in England. She made a later one
in France, valid according to the laws of that country, revoking
all former wills. It was decided that the domicile of the hus-
band continued in England, that the Scoteh divoree was con-
sequently a nullity; the second marriage illegal; and that her
domicile continued to be in England and not in France. Pro-
bate was therefor decreed of the English will,

An English woman married a German and resided in Ger-
many, where after the death of her husband she made her will
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in the English form. She acquired by marriage the domicile
of her husband, and became a German subject. Neither the fact
of her origin, or the provisions of The Naturalization Act which
enables a British subject to make a will abroad either in accord-
ance with the law of the place where it is made, or of the law of
the domicile, or of the law of the domicile of origin, made it
valid. Probate was accordingly refused : Von Buseck, 6 P.D. 211.
Affirmed sub. nom. Blozam v. Favre, 8 P.D. 101,

The same principles have been affirmed in Le Sueur v. Le
Sueur, 1 P.D. 139; Firebrace v. Firebrace, 4 P.D. 63; Harvie v.
Farnie, 8 A.C. 43; Green v. Green (1893), P. 89; and inferen-
tially recognized in Le Mesurier v. Le Mesurier (1895), A.C. 517.

An infant cannot by his own aect change his domicile of
origin, which is that of his father, if he is legitimate, otherwise
that of his mother: Somerville v. Somerville, 5 Ves. 787. During
infancy his domicile follows that of the father, and upon the
decease of the father, that of the mother, in the absence of fraud:
Pottinger v. Wightman, 3 Mer. 67.

The Court will apply to a French will the limited duration
given by the law of that country to the word ‘‘executor,”’ and
will pass the executor over if his term has expired: Lanecuville
v. Anderson, 2 Sw, & Tr. 24.

If a will has been proved here on the strength of an exem-
plification from the Courts of the domicile, an application for
probate of codicils subsequently discovered must be made first
in the country of the domicile. The first probate of the codicils
must be granted by the Court which granted probate of the will:
Miller, 8 P.D. 167.

The laws of a foreign country may be shewn by the certificate
of the ambassador of that country under seal of the legation:
Klingenman, 3 Sw. & Tr. 19,

The more usual mode of proof is by the affidavit of an
expert in the law of the foreign country. One whose knowledge
of foreign law is based on study of that law in a university in

some other country will not be accepted as an expert: Bristow
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v. Sequeville, 5 Ex. 275. Nor will he be recognized as an expert,
if he have studied the foreign law in this country: Re Bonelli,
1 P.D. 69.

A will made in France by a native Frenchman, who had
become naturalized in England, and was, at the time of his
death, though domiciled in France, a British subject, was made
and executed in accordance with the formalities required by
English law. The English Court required evidence that the
will was validly exeeuted according to the law of France, having
regard to the French origin, British allegiance, and French
domicile of the testator. This evidence was furnished by the
affidavit of a French advocate, a second affidavit having been
insisted upon because the first affidavit filed was not sufficient to
fully satisfy the Court as to the law of France applicable to
all the cireumstances of the case: Lacroiz, 2 P.D. 94,

Where an English will ratifies and confirms a foreign will,
it is necessary to incorporate both in the probate. But if the tes-
tator makes two wills, one dealing with his property in the
foreign domicile, and a second will which he distinetly wishes
to take effect as a separate testatmentary disposition in England,
independent of his general will and disconnected from it, pro-
bate of the English will should be granted without the
incorporation of the general will. An affidavit will be required
to be filed verifying a copy of the foreign will, and a note
appended to the probate that such an affidavit has been filed,
so that the probate will be notice of the existence of the foreign
will: Astor, 1 P.D. 150, followed in Fraser, 13 P.D. 285,
and in Calloway, 15 P.D. 147. In Seaman (1891), P. 253,
the testator left two wills, one referring to his property
in Manitoba, the other to his property in England, where he was
domiciled. A separate executor was named for each will. Pro-
bate of the Canadian will was granted by tre Manitoba Court;
probate of the English will only was granted in the form sane-
tioned by the last two cases, on an affidavit shewing that the
moveables mentioned in the Canadian will were in Canada at the
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time of the testator’s death, and also that the moveables men-
tioned in the English will were in England,

Similarly in De la Rue, 15 P.D. 185, the testator had exe-
cuted two wills, one according to the English form, appointing *
executors and disposing only of his property in England; the
other according to the Swiss form, appointing no executors and
disposing of property only in Switzerland and Italy. It pur-
ported to be entirely independent of the English will. On
an affidavit being filed that, if the English executors inter-
meddled with the Swiss estate, they would come into eon-
fliet with the Swiss Court which, when no executors are
appointed, administers the cstate under the law of that
country, and on a certified copy of the Swiss will being filed,
probate was granted of the English will only.

In the Goods of Dost Aly Khan, 6 P.D. 6, letters of admin-
istration were granted in somewhat peeuliar circumstances,
Dost Aly Khan had died in Persia, where he was minister of
finance. Te had previously made his will, valid according to
Persian law. The will and all the property in Persia were taken
possession of by the Court in that country. The decrees of that
Court are absolutely irrevocable. The Court had divided all the
testator’s property in the presence of his legatees and heirs, and,
in conformity with Persian law, had given each one a document
under the seal of the Court specifying what particular property
of the deceased was apportioned to him. One of his sons was in
this way given funds standing in the deceased’s name in the
Bank of England. By Persian law neither the will nor any
copy of it is ever allowed out of the possession of the Court;
and the contents are not diselosed, exeept to, and in the presence
of, the lezatees and heirs. There is nothing analogous to probate
or administration in Persia, except the documents given to each
legatee or heir, which is sufficient in Persia to enable the person
named in it to obtain the property specified in it. The doeu-
ment in question was duly signed and sealed, and verified by the
Persian Minister for Foreign Affairs and the British Minister at




o, i) TRANSLATION OF WILL. 55

the Court of Teheran. It was also accompanied by a duly
authenticated translation. The Persian law was proved by two
affidavits of experts skilled in the law of that eountry, which has
no professional lawyers. The Court directed administration to
be granted to the duly constituted attorney, for the purpose, of
Dost Mahomed Khan, limited to the property mentioned in the
authenticated translation of the doecument given by the Persian
Court to him.

The law of a foreign country, in reference to testamentary
dispositions and probate thereof, is sufficiently proved by the
certifieate of the ambassador of that country, and on the evidence
of such certificate that no will of a deceased member of the
Royal family of Russia could take effect as such, but that <uch
property is distributed according to an acte definitif deereed by
the other members of the family and confirmed by the Emperor,
probate of the acte definitif was granted in England, notwith-
standing the existence of a will: Prince Oldenburg, 9 P.D. 234,

In Rule, T P.D. 76, the deceased person was domiciled
in Mexico, where he made his will in English. The Mexican
Courts deereed probate of a Spanish translation of the English
will.  Upon an application for a grant of administration with
the will annexed, the question was whether a duly authenticated
copy of the English will, or a certified translation of the Spanish
translation, should be recognized. Sir James Hannen, the Presi-
dent of the Court, in giving judgment said : “‘ The certified trans-
lation of the original will is the proper document upon which I
must act. The Courts of this country give eredit to a foreign
tribunal for having duly investigated the faets upon which it
proceeded, and in this case I find that the foreign Court has
recognized the existence of a will in a particular form as econ-
tained in a Spanish, or alleged Spanish, translation of the
original will. That, therefore, is the only document on which I
can proceed, and upon that document being translated into Eng-
lish T shall act upon it. T grant administration, with the will
so translated annexed.’’
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The will of a British subject, domiciled in Antwerp, had been
proved in France, where he had property. A translation of his
will was registered in the court there, and the original will,
which was in English, was returned to the notary, who, under
the law of France, was forbidden to let it out of his custody.
The law of France was proved by the affidavit of a French advo-
cate. Probate of the will was granted in England, not of the
French translation, but of a eopy of the original will, in English,
verified as a true copy by affidavit, limited until the original
will should be brought in. It may be observed that this case is
distinguished from the last by the fact that the testator was
not domiciled in France, and the will apparently had not been
proved in the country of the domicile: Lemnae (1892), P. 89,

A translation of the foreign will, whether it be the original or
a notarial copy, must be annexed to the foreign document. The
translator, if he be not an English notary, or a person whose com-
petency is vouched for by his official position, files an affidavit
as to his qualifications, and verifies the translation. The executor
is sworn to the foreign original or copy, but the translation alone
is engrossed and registered. Tr. & Coo, Prob. Pr. (13th ed.), p.
220.

A testator domiciled in British Guiana by his will appointed
two executors, one resident in the eolony, the other in England,
with power of substitution in the event of either or both being
unwilling to act. The executor in the colony administered the
estate until his removal to England. Before such removal he,
following the law of the ecolony, appointed the Administrator-
General as substitute executor, who thereupon proceeded to
administer in the eolony. There being also property in England
to be administered, a grant of administration with the will
annexed was made to persons nominated as his attorneys by the
Administrator-General, for his use and benefit, limited until the
Administrator-General or the resident exeeutor who had not
renounced should apply: Black, 13 P.D. 5.

The deceased having made a will disposing of property in
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Tasmania, and appointing executors residing there, subsequently
executed another will disposing of his property in England and
confirming his former will. In the last will he appointed three
executors, distinet from those named in the Tasmanian will,
Probate was granted in England of the later will. This probate,
when submitted to the Tasmanian Courts, was rejected as a basis
for probate there, on the ground that the document was only a
part of the deceased’s will. On the suggestion of the Tasmanian
Court, an application was made to the Court in England to revoke
its grant of probate, and to make a new grant including both
wills. The application was granted: Harris, 2 P.D. 83.

In Crawford, 15 P.D. 212, an application for probate in
England on the basis of an exemplification of the probate granted
in New Zealand, where the testator was domiciled, was refused.
The New Zealand probate ounly extended to the will, the appli-
eation in England was for the will, and also for a testamentary
appointment in pursuance of a power in a settlement. The
testamentary appointment was mentioned in the will.  The
Court suggested an application to the New Zealand Court to have
the appointment incorporated in the probate there, but declined
probate until that was done.

It should be noted that though a will, in so far as it is an
appointment under a power, is valid if made according to the
law of the foreign domieile, it is also valid if made aceording to
the law governing the exeeution of wills here. The leading case
on that point is In the Goods of Alexander, 29 L. J. P. & M. 93.

Although the opinion has been expressed in later cases that
the decision in In the Goods of Alexander, 20 L.J. P. & M. 93,
is erroneous, in deciding that the rule of law which requires a
will to be executed in accordance with the law of the domicile
does not apply to a will which disposes of personal property in
pursuance of a power of appointment, yet that case has been
uniformly followed. Tt would seem from the decision in that
case that the actual report made by the Judicial Committee in
Tatnall v. Hankey, 2 Moo, P.C. 342, is explicitly to the same
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effect. In Huber (1896), P. 209, the decision in Alexander
was followed, it being thought that the rule had been too long
established to be changed, and it was also followed in Trefond
(1899), P. 247.

D’Huart v. Harkness, 34 Beav. 342, however, considers a
number of these cases, and decides that ‘‘when a person simply
directs a sum of money ¢o be held subject to a power of appoint-
ment by will, he does not mean any one particular form of will
recognized by the laws of this country, but any will which is
entitled to probate here. A power to appoint by will, simply,
may be executed by any will, which, according to the law of this
country, is valid, though it does not follow the forms of the
statute. The case cited (Re Alezander) merely shews that an
appointment by will executed according to the requirements of
the power is entitled to , robate, though it does not follow the
formalities of the domicile.””

This case was considered in Hummel v. Hummel (1898),

1 Ch. 642, where it was distinguished from In re Kerwin’s Trusts,
25 Ch. D. 373.

D’Huart v. Harkness was followed in Re Price (1900), 1 Ch.
442, and distinguished from the last two cases. .

It would seem then that so far as an appointment by will is
concerned, the will is effectual if made either according to The
Will’s Aect, or according to the law of the testator’s domicile,
unless the will is valid only by reason of Lord Kingsdown’s Act.

Section 1 of The Imperial Aect, 24 & 25 Viet. ch. 114, known
as Lord Kingsdown'’s Aect, provides that every will and testa-
mentary instrument made ont of the United Kingdom by a
British subject, whatever may be the domicile of such person at
the time of making the same, or at the time of his or her death,
shall as regards personal estate, be held to be well executed
for the purposes of probate in the United Kingdom, ‘“if the same
be made according to the forms required either by the law of
the place where the same was made, or by the law of the place
where such person was domiciled when the same was made, or
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by the laws then in force in that part of Iis Majesty's dominions
where he had his domicile of origin.”

Section 3 of the same Act provides that ‘‘no wills or other
testamentary instrument shall be held to be revoked or to have
become invalid, nor shall the construetion thereof be altered,
by reason of any subsequent change of domicile of the person
making the same,”’

A Scotchman made a will and also subsequently married
while still living in Scotland. Under Scotch law marriage does
not revoke a will. Later he acquired an English domieile. It
was held that, as the will was valid so long as he remained in
Secotland, it was entitled to probate in England. It is said in the
Jjudgment that there is not probably any doubt that, but for Lord
Kingsdown’s Aect, the will would be invalid: Reid, 1 P.D.
74. But in Groos (1904), P. 269, doubt is expressed whether
such a will, good when made, and valid so long as the person
making it had not changed his domicile, would not, apart from
that Act, be valid notwithstanding the change of domiecile,

The Wills Act of 1902 (Ont.) enaects seetions 1 and 2 of Lord
Kingsdown’s Aet in  Ontario, substituting ‘‘Ontario’ for
“United Kingdom,”" but it does not apply to wills of persons
who died before the passing of the Aect.

It has been decided that an instrument which, though it may
be so executed as to comply with seetion 1 of Lord Kingsdown's
Aect, is not exeeuted in accordance with The Wills Aet, is not a
good exeeution of a power of appointment. The Wills Aet pro-
vides that no appointment by will, in exercise of a power, shall
be valid unless made with the formalities preseribed by The
Wills Act. In Hummel v. Hummel (1898), 1 Ch. 642, the
testatrix, a British subject residing in France, left an unattested
writing signed by herself, valid as a will, it was said, in France,
by which she purported to exercise a power of appointment con-
ferred upon her by her father’s will. The absence of two wit-
nesses was, under The Wills Aect, a fatal objection. To the same
effect is the decision in Re Kerwin's Trusts, 24 Ch, D, 373,
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These decisions are reconciled with such cases as D’Hurst v,
Harkness, 34 Beav. 342, and Re Price (1900), 1 Ch. 442, by limit-
ing their application to wills which are valid only by virtue of
24 & 25 Viet. ch. 114, as was pointed out in Re Price.

That case also contains some observations regarding the law
of construction applicable to a foreign will. It is pointed out
that when upon the face of the will the testator designed it to be
interpreted according to English law, it will be so construed, not-
withstanding the foreign domicile,

Questions of status and of legitimacy, as affecting kinship and
the right to inherit, are determined by the law of the domicile
of origin of the persons claiming relationship, and not by the
law of the jurisdiction in which the deceased person was domi-
ciled: Hunt v. Trust & Guarantee Co., 10 O.1.R. 147.




CHAPTER VIIIL
How Wiuis are Now ExEcuTep.

Wills made by persons domiciled abroad are governed by the
law of the domicile. Wills made prior to The Wills Act, 1837,
in England, or prior to the 1st of January, 1874, in Ontario, are
subject to the laws then in force in relation to the mode of
execution.

But the greater number of wills are subject to the require-
ments, as to execution, imposed in England from and after the
first day of January, 1838, as amended by 15 Viet. ch. 24 in order
to remove the somewhat restricted construction put upon the
words ‘‘at the foot or end thereof,”” in the earlier Aet; and the
amendment was made retrospective. These provisions have been
embodied in the statutes of all the English-speaking provinees.

Section 9 of The Wills Aet, 1837, enacted that ‘‘no will shall
be valid unless it shall be in writing and executed in manner
hereinafter mentioned; that is to say, it shall be signed at the
foot or end thereof by the testator, or by some other person in
his presence and by his direction; and such signature shall be
made or acknowledged by the testator in the presence of two or
more witnesses present at the same time, and such witnesses shall
attest and shall subseribe the will in the presence of the testator,
but no form of attestation shall be necessary.”’

But what does signing ‘“at the foot or end thereof’’ mean?
Wills were sometimes signed in the body of the testimonium or
attestation clause, sometimes below the latter clause, or a blank
space was left between the end of the will and the signature. In
Smee v. Bryer, 6 Moore P.C. 404, the Judicial Committee of the
Privy Council, to whom appeals from the Prerogative Court of
Canterbury were taken, held that the words ‘“‘at the foot or end
thereof’’ were to be construed strictly. Aeccordingly a holograph
will which ended on the third page, leaving sufficient space on
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that page for the signature of the testator and of the witnesses,
if no formal attestation clause were added, but which was com-
pleted by an attestation clause and the signatures on the
fourth page, the signature of the testator being near the
middle of the page with nothing written above it on that
page, was held not to be signed ‘‘by the testator at the
foot or end thereof,”” and it was rejected. In consequence
of this and similar decisions, the intention of many testators were
frustrated, and, to remedy the evil, 15 Viet. ch. 24, was passed.
After reciting the provision of The Wills Aet that no will shall
be valid unless signed at the foot or end thereof by the testator
or some other person in his presence and by his direction, it
proceeds :—

““Every will shall, so far only as regards the position of the
signature of the testator, or of the person signing for him as
aforesaid, be deemed to be valid within the said enactment, as
explained by this Act, if the signature shall be so placed at or
after, or following, or under, or beside, or opposite to the end
of the will, that it shall be apparent on the face of the will that
the testator intended to give effect by such his signature to the
writing signed as his will; and that no such will shall be affected
by the cireumstance that the signature shall not follow or be
immediately after the foot or end of the will, or by the eireum-
stance that a blank space shall intervene between the eoncluding
word of the will and the signature, or by the circumstance that
the signature shall be placed among the words of the testimon-
ium clause or of the clanse of attestation, or shall follow or be
after or under the clanse of attestation, either with or without a
blank space intervening, or shall follow or be after, or under,
or beside the names or one of the names of the subseribing
witnesses, or by the cirecumstance, that the signature shall be on
a side or page or other portion of the paper or papers containing
the will whereon no elanse or paragraph or disposing part of
the will shall be written above the signature, or by the eireum-
stance that there shall appear to be sufficient space on, or at the

C
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bottom of the preceding side or page or other portion of the
same paper on which the will is written, to contain the signature;
and the enumeration of the above cirecumstances shall not restriet
the generality of the above enactment; but no signature under
the said Act or this Act shall be operative to give effect to any
disposition or direction which is underneath or which follows it,
nor shall it give effect to any disposition or direction inserted
after the signature shall be made.”

The will must be in writing. The only exeeption is that
contained in scetion 10 of the English Wills Aet, 1837, section
14 of the Wills Act of Ontario, in favour of ‘‘a soldier being
in actual military service or any mariner or seaman being at
sea.”” These may dispose of personal estate as freely by a nun-
cupative will as they might have done before the Wills Aect.
This section has been enacted in all the English-speaking pro-
vinces of Canada. The writing need not be econtinuous. Blank
spaces may be left: Corneby v. Gibson, 6 Notes of Cases 679.

The will may be written upon any substance, with any instru-
ment or material, and in any language: Hawkes v. Hawkes, 1
Hagg 322; Reynolds v. Kortright, 18 Beav. 417; Foubert v.
Cresseron, Shower P.C, 194. If a will chance to be in a foreign
language, probate is granted of a translation of it: Rule, 4 P.D.
76.

The will must be signed by the testator, or by some other
person in his presence and under his direction. The signature
of the testator may be his ordinary signature or his full name.
His initials are sufficient: Blewett, 5 P.D. 116; Emerson,
9 LR. Ir. 443. The testator, though able to write, may
make his mark, without more, even though his name nowhere
appears, and the mark is a sufficient signature: Bryce, 2 Curt.
325; Baker v. Denning, 8 A. & E. 94; Wilson v. Beddard, 12
Sim. 28,

So a testator whose Christian name was Thomas, having
affixed his mark to a will in which he was called John, the Court,
on being satisfied by affidavit that Thomas duly exeented the
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paper, granted probate of it: Thomas Dance, 2 Sw. & Tr.
593; Addy v. Grix, 8 Ves. 504 ; Harrison v. Harrison, 8 Ves. 185.
A will of a woman who had been married, was executed by the
testatrix making her mark opposite to where her maiden name
had been written. As there was no doubt of the identity of the
testatrix, the will was, notwithstanding the error in name,
admitted to probate: Clarke, 1 Sw. & Tr. 22,

Probate would, however, be refused if the testator inad-
vertently executed the will of some other person by mistake for
her own, though the provisions of the two wills were almost t
identical : Hunt, 3 P. D. 250.
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The testator may validly sign his will by affixing a seal
which he has stamped with his initials, and has duly acknow- &
ledged as his hand and seal : Jenkins v. Gaisford, 3 Sw. & Tr. 93. a
R An assumed name has been held to satisfy the statute: Glover, tl
|A ' 5 Notes of Cases 553; Redding, 2 Robert. 339. N
[ 1 But the mere putting on of a seal by the testator is not a i
' sufficient signature: Wright v. Wakeford, 17 Ves. 459; Ellis f

i v. Smith, 1 Ves. Jr. 11,

1 } | The signature must be made by the testator or by some person
| j in his presence and by his request. ‘‘In his presence’’ means "y
i in his actual, visnal presence. He must know what is being done. ‘ al
b | If he does not know, or have the opportunity of knowing, what | -
l 4 {! | the person signing is engaged in, the will is not signed in the p
[ . { presence of the testator: Brown v. Skirrow (1902), P. 3. But a ol
| ! proper acknowledgment of the signature subsequently, in the i
51 presence of two or more witnesses is sufficient, without evidence .
' B ‘ that the signature was made by the testator, or by some other S

I Il person in his presence and at his request: Gaze v. Gaze, 3 Curt.
) ; 456. One of the attesting witnesses may sign for the testator in ad
| his presence and at his request: Bailey, 1 Curt. 914. 1t is L
- not essential that the testator actually saw the signature written. :’
! N It is sufficient if he could have seen it made, if he had looked. it

i Thus a testatrix exeeuted her will in her earriage, and the wit-

| I
| .‘ ! nesses subseribed in the solicitor’s office, in such a situation that "
i
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she might have seen them through the window from the carriage,
if she had looked, and the exeeution was held to satisfy the
statute: Casson v. Dade, 1 Bro. C.C. 99. But where the tes-
tatrix lay in bed with the curtains closed, and her back towards
the witnesses when they attested the will, so that it was impos-
sible for her to see them do so, as she was too weak to turn her-
self in bed, the statute was not complied with: Tribe v. Tribe,
7 Notes of Cases 132,

The request may be express or implied. The request of a
third person in his presence and hearing is sufficient : Inglesant
v. Inglesant, 3 P. & D. 172,

The signature must be made or acknowledged in the presence
of two or more witnesses present at the same time. *‘Presence’’
means the actual, visual presence. At the end of the transaction
the witness should be able to say with truth, *‘1 know that this
testator or testatrix has signed this doeument.’” Mere presence
in the room without knowledge of what is being done, is not suf-
ficient. Accordingly when a testatrix signed her will in a shop,
and one witness, who saw her sign, attested it, but the other wit-
ness was on the other side of the shop, and did not know nor
have the opportunity of knowing, what was being done, until
after the other two had signed, the will was not properly exe-
euted, though the testatrix acknowledged the signature in the
presence of the two witnesses, just before the second witness
signed. Such acknowledgment was not sufficient, because the
first witness had attested the will before the signature was
acknowledged in the presence of the second witness: Brown v.
Skirrow, [1902] P. 2.

The attestation by both witnesses must be after the signing or
acknowledgment. 7b., p. 7. In Wyatt v. Berry, [1893] P. 5, the
lestator produced his will to one witness, the signature being al-
ready on it, and told him that it was his will. The witness then
signed it. The second witness, who was on another floor of the
building, was then sent for, and was asked hy the testator to wit-
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ness the paper, saying, ‘It is a bit of ordering of my affairs, 1
have signed it, and your father |the first witness] has signed it.”’
The second witness then signed the will, all three being present.
The will was not, however, duly executed in accordance with
the Act. The acknowledgment was made in presence of the
second witness after the first witness had signed.

“The Aet is not eomplied with unless both witnesses shall
attest and subseribe after the testator’s signature shall have
been made or acknowledged to them where both are actually
present at the same time. If one witness has previously sub-
seribed the paper, and merely points out her signature when the
testator acknowledges his signature in her presence and that
of the other witness, which latter witness alone then subseribes,
that I hold not sufficient.””  Hindmarsh v. Charlton, 8 TLL.C.
160.

The correction of an error in the previous writing of his name
by a witness, or his acknowledgment of it, or the adding of a
date to it, when the testator acknowledges his signature in the
presence of the second witness, who was not present when the
testator and first witness signed, is not sufficient. Ib.

Acknowledgment by a witness of his signature previonsly
made, is useless. The testator may acknowledge a signature
previously made, but a witness to a will cannot. e must sub-
seribe in the presence of the testator, after the testator has sub-
seribed or acknowledged his signature in the presence of both
witnesses: White v. The British Museum, 6 Bing. 310, ““To
make a valid subseription of a witness there must either be the
name or some mark which is intended to represent the name.
But on this oceasion the name was not written nor do I think
there was anything written which was meant to represent the
name. The horizontal stroke made by the witness was merely
meant to perfect the letter ““F’’ in the same manner as if he had
perfected the letter ““i’’ by putting a dot over it, which he had
not dotted in the morning. Now ecan that be considered as
amounting to a new subseription? Tt was an acknowledgment
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by him of his former subseription written in the morning, but
it is not a new subscription. It has been solemnly determined
that an acknowledgment by a witness of his signature is not
sufficient. When I was at the Bar there was a question whether
the acknowledgment of the signature, by a witness putting a
dry pen over it would be sufficient, but since that time it has
been decided that it would not be sufficient’’: Hindmarsh v.
Charlton, 8 1L.L.C., at p. 167-8,

Re-tracing the name with a dry pen by the witness is invalid :
Maddock, 3 P.D. 169.

Instead of signing in the presence of the witnesses, the
testator may acknowledge his signature in the presence of two
witnesses, both present together, before either of the witnesses
has signed.

“There is no sufficient acknowledgment unless the witnesses

either saw, or might have seen, the signature, not even though the
testator shonld expressly declare that the paper to bhe attested
by them in his will*: Blake v, Blake, 7 P.D. 102. The acknowl-
edgment in that case was rendered invalid by the testatrix
keeping her signature covered by a piece of blotting paper. The
same rule is approved in Daintree v. Butcher, 13 P.D. 102,

“When the witnesses either saw, or might have seen, the sig-
nature, an express acknowledgment of the signature itself is
not necessary, a mere statement that the paper is his will, or a
direction to them to put their names under his, or even a request
by the testator or by some person in his presence, to sign the
paper is sufficient’’: Jarman on Wills; Daintree v. Butcher, 13
P.D. 102,

When the testator produces the document to the witnesses,
his signature being then upon it, so that they ean see it, if they
look, and they are requested to subseribe to it by the testator, or
by some one in his presence, that is snfficient acknowledgment
to satisfy the statutes: Ilott v. Genge, 3 Curt. 172.

The acknowledgment may be made by gestures: Dawis, 2
Roberts. 337.
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The request to sign may be made by some other person in the
presence of the testator: Inglesant v. Inglesaat, 3 P. & D. 172,

In that case the testatrix signed in the presence of one wit-
ness, the second witness then came in, and without anything
being said or done by the testatrix, his signature being openly
visible upon the document, another person in the hearing of the
testatrix and the witnesses, asked the witnesses to sign their
names, she pointing out the place for their signatures, just
beneath the signature of the testatrix, and they thereupon signed.
One of the witnesses did not know that the document was a will.
It was, however, decided that the request of the third person was,
in effect, the request of the testatrix, and that such a request
made by the testatrix was a sufficient acknowledgment of her
signature.

As an example of an insufficient acknowledgment of the tes-
tatrix’s signature, McNeil v. Cullen, 35 S.C.R. 510, may be
referred to. The will was to be proved in solemn form. The
solicitor who drew it testified that it was signed by the testatrix
before the arrival of the witnesses, and that on their arrival he
asked her if the signature to it was hers, and if she wished the
two witnesses to sign it as such, to which she answered in the
affirmative ; each of the two witnesses admitted his signature, but
denied that such question had been asked and answered. The
Judge of Probate held that the will was not properly executed,
and his decision was affirmed by the Supreme Court of Nova
Seotia: 36 N.S.R. 482, The Supreme Court of Canada, while
apparently of opinion that if the Courts below had held the
will valid, the decision might have been upheld, thonght that the
finding of two Courts on a matter of fact shonld not be disturbed.

It must appear that the signature of the testatrix was affixed
to the will when it was produced to the witnesses, or the
acknowledgment is insufficient: Ilott v. Genge, 3 Curt. 160; 4
Moo. P.C. 265. The mere production of a paper with the
request that the witnesses will sign it, in the absence of a formal
attestation clanse from which it could be inferred that the tes-
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tatrix knew the necessary formalities, and had therefore observed
them, is not sufficient, in the absence of express proof, to justify
the Court in drawing the inference that it was already signed
by the testatrix: Fischer v. Popham, 3 P. & D. 246. But if there
is a proper attestation clause the inference is that the signature
of the testator, if the will is in his handwriting, was on the will
when signed by the witnesses, even though the witnesses have
forgotten all about the oeccurrence, but recognize their own sig-
natures: Woodhouse v. Balfour, 13 P.D. 2; Wright v. Sander-
son, 9 P.D. 149.

If a will, with a proper attestation clause, appears upon the
face of it to have been regularly executed, the presumption of
law is that the testator duly acknowledged his signature. So
strong is this presumption that the evidence of the sole surviving
witness to the exeeution, which was to the effect that at the time
of execution the only writing on the paper was the signature of
the testator and of the witnesses, has been discredited as given
under mistake or from failing memory: Lloyd v. Roberts, 12
Moo. P.C. 158.

If the will is that of a marksman, more formal acknowledg-
ment of the signature by the testator seems to be necessary, and
it must be shewn that he knew the contents of the document:
Morritt v. Douglas, 3 P.D. 1.

It is not essential that the signatures of the witnesses be at the
end of the will under the attestation clause. It is sufficient if
they sign with the intention of attesting the execution of the
will, wherever their signatures may be placed. Thus I'n the Goods
of Streatley (1891), P. 172, the witnesses had signed their names
opposite alterations on the first and second pages of a will
consisting of two sheets, but they did not sign elsewhere. The
testator had signed at the end of the will. Evidence being
given to shew that the intention of the witnesses in signing was
to attest the will, it was held to be validly executed, following
Roberts v. Phillips, 4 E. & B. 450, in which it was held that
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“‘subseribed’’ in the Acet meant not ‘‘written underneath,’”” but
““written upon the will.”

Both witnesses must be present when the signature of the
testator is made upon the will, either by the testator or by some
person, one of the witnesses, for instance, in his presence and
by his request, or when the testator acknowledges his signature
if the signature has been previously made. Each witness must
also attest and subseribe in the presence of the testator. It is
not required by the Aet that they shall subsceribe in the presence
of each other: Brown v. Skirrow (1902), P. 5.

We have seen that the narrow construction put upon the
words ‘‘at the foot or end thereof,”’ in the Wills Aet, was abro-
gated by legislation. A brief notice of some of the decisions
rendered since will illustrate the generality of the curative
enactment,

A signature written across the second page of a prper on
the first and third pages of which the will was written, is suffi-
cient: Powell, 4 Sw. & Tr. 34.

When the testator’s signature just touched the last line of
the will and extei:ded across the line above it, it was held to be
signed at the foot or end thereof : Woodley, 3 Sw. & Tr. 429.

A will made in France was sufficiently exeeuted by signing
beneath the notarial number written upon the same sheet: Page
v. Donovan, Dea. & Sw. 278,

But a signature at the end of several sheets, except the last,
is not a signature at the end, and the will was rejected: Sweet-
land v. Sweetland, 4 Sw. & Tr. 6.

A will ended on the middle of the second page of a folded sheet,
the lower part of the pagze being blank. The testimonium clause,
the testator’s signature, the attestation elause and the signatures
of the witnesses followed in that order on the third page, the
signatures being all near the right hand side of the pace, the
attestation clause extending from the left about half way across
the sheet. The signature of the testator on the third page was
opposite the words ‘T do hereby nominate and appoint,”” which
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began the paragraph appointing executors, that paragraph being
the concluding sentence of the will. The signatures of the
witnesses were opposite to, and a little lower than, the last words
of the will. It was deeided that, as the testator’s signature was
opposite to the concluding sentence of the will, the execution was
within the Act, and the will good. The signature was *‘so placed
beside, or opposite to, the end of the will, that it is apparent on
the face of the will that the testator intended to give effect by
such, his signature to the writing signed as his will: Williams,
1PD. 4

In Coombs, 1 P.D. 302, the will was written on the first
and third pages of a sheet of foolscap, there being no room at
the end of the third page for the signature. The testimonium
clause, the signatures of the testator and of the witnesses were
written on the second page, there was no attestation clause.
Probate was deereed.

In Ainsworth, 2 P.D. 151, the last bequest on the will
was written on four lines, one line extending across the page
above the testator’s signature and three short lines extending
half way across the page, the upper one of the three being oppo-
site the testator’s name. The two witnesses signed beneath the
testator’s signature, and to the right of the two short lines.
On proof that these lines were written before the execution of
the will it was admitted to probate. The signature was beside
or opposite to the end of the will.

In Horsford, 3 P.D. 211. The signatures of the de-
ceased and of the witnesses were on a piece of paper which was
attached by a string to the paper on which the codicil was
written, just opposite to the end of the writing. On this piece
of paper so attached, above the signatures, was written, “‘To
which codieil T herennto annex my seal and signature,”’ and the
date. The will to which that was a codicil was written on five
pages of foolscap. The attestation elause, with the signature
written beneath it was on the fifth page. At the top of the
sixth page was written, ‘“‘To which will and testament T here-
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unto annex my seal and signature,”’ and the date. Just
beneath this writing was the signature of the testator. The
Court, not being satisfied on the affidavit as to the due
execution or plight of the codieil, directed the attendance of the
witnesses in court, and thereafter granted probate of both will
aid eodicil. See also Gausden, 2 Sw. & Tr. 362; Cook v. Lambert,
3 Sw. & Tr. 46.

In Fuller (1892), P. 377, the whole of the disposing part
of the will was written on the first page of a sheet of foolscap;
the second and third pages were blank; the attestation eclause
and the signatures of the testator and the witnesses were all on
the fourth page of the sheet. The argument addressed to the
Court was that the sheet was not opened, and that, when the will
was written, the sheet was turned over, with the second and third
pages closed, and the signatures written on the fourth page, at
the end of the will. The will was held entitled to probate.

In Dilkes, 3 P.D. 164, the form on which the will was
filled in eontained attestation clauses at the end of the first and
second pages. The will was written on both pages. The tes-
tatrix made her mark on both pages, the witnesses signed the
attestation clause on the first page before the testatrix made her
mark on the second page, but did not sign the second page. The
mark at the end of the will was not attested, and the application
for probate was rejected.

In Margary v. Robinson, 12 P.D. 8, the testator, who was
paralyzed and dying, gave directions which were written down
on a card. He made his mark in the middle of the writing. The
two witnesses wrote their initials on the reverse side of the card.
The card was held to be duly witnessed, but the position of the
testator’s mark, not being at the end, invalidated it.

In Hughes, 12 P.D. 107, a codicil was written on the
third page of a sheet of foolscap, on the first page of which
the will had been exeeuted. The codicil began with the words,
““The following alterations having first been made,”” and
ended with, ‘““Signed by the testator on the marginof the
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afore-written will, in the presence of us, ete.”” The mark
of the testator and the signature of the witnesses were placed
in the margin of the first page, under the mistaken impression
that as the codicil was to make alterations in the will, it should
be executed in the same way as an alteration. The codicil, not
being signed at the foot or end thereof, was invalid.

In Phipps v. Hale, 3 P.D. 166, the will was written on ten
sheets of paper. The testator in the presence of the witnesses
signed the tenth sheet, and put his initials on the other nine
One witness signed the attestation elanse on the tenth sheet, and
signed the other nine opposite the initials of the testator. The
other two witnesses wrote their names opposite the initials on
the nine sheets, but did not write anything on the tenth sheet,
There was nothing from which it eould be inferred that the sig-
natures of the witnesses were intended to do more than attest
the initials on the earlier sheets, and the execution was defective.

In Royle v. Harris (1895), P. 163, the testamentary docu-
ment was complete, as to form, on the first page. It had an attes-
tation clause on that page, and was duly signed and witnessed.
It contained a bequest to ‘‘my sisters and friends,”” without
further particulars of the bequests, and appointed exeeutors
On the second and third pages was contained a list of legacies to
various sisters and friends. The grant was limited to the first
page. There was nothing on the first page to incorporate the
second and third pages by reference. Nor could it be said that
the signature was opposite to them. The Court distinguished
the case from Wottan, 3 P.D. 159, in which the attestation
clause and signatures were on the first page of a sheet of paper,
on three pages of which the will was written. In that case, how-
ever, the formal comumencement of the will was on the second
page of the paper, it was continued on the third page, and ended
on the first page.

The signature of the testator when written in the blank space
left in the attestation clause of a lithographed form of will
beginning ‘‘Signed and declared by —— the testator, as and
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for, ete,, has been held to be a good signature by him, if it
appears that in so signing he intended thereby to execute his
will: Walker, 2 Sw. & Tr. 354. And that, too, thongh the
testator signed his name again beneath the signatures of the wit-
nesses after they signed; but the second signature was omitted
from the probate: Casmore, 1 P.D. 650.

In Huchvale, 1 P.D. 375, the only signature was that in
the attestation clause, which had apparently been inserted some
time subsequent to the writing of the attestation clause, Neither
of the attesting witnesses could say whether it was there when
they signed or not, but they deposed that nothing was written
by the testatrix at the time they signed. The Court, independ-
ently of any positive evidence, formed its own conclusion, from
circumstances and the appearance of the document, that the
name was there at the time of the attestation, and granted
probate,

The eireumstances in Pearn, 1 P.D. 70, were similar, and
similar inferences in favour of the validity of the will were
drawn.

In Puddephatt, 2 P.D. 97, there was an imperfect attes-
tation clause, and the signature of the testator appeared be-
neath the signatures of the witnesses. When the will was
propounded for probate, both of the witnesses were dead, and
no one else conld be found who was present at the execution of
the will. The only evidence, not derived from the document,
regarding the execution, was the proof of the handwriting of
the testator and the witnesses. It was argued that the Court
could properly assume from the wording of the attestation clause
that the will was duly executed; and probate was decreed.

When the will was in the handwriting of the testator, and
his name was the concluding word of the last clause, the Court,
being satisfied that the name was intended for a signature,
admitted it to probate: Trott v. Skidmore, 2 Sw. & Tr. 12.

In Archer, 2 P.D. 252, the will was written by the tes-
tator, in the presence of the witnesses, across the second and
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chird sides of a sheet of note paper, the lower part of these
pages being left blank. The attestation clause and the signatures
were written across the top of the first and fourth pages of the
sheet. The exeention followed immediately after the testator
had drawn the will. The case was distinguished from Ham-
mond, 3 Sw. & Tr. 90, in which probate was refused because there
was no evidence that there was any writing on the document
before the signatures were put there; and the will havivn;: been
on the second and third pages when the signatures were affixed,
the execution was good.

When the will oceupied the whole of the half sheet of note
paper on which it was written, the names of the attesting wit-
nesses being signed at the bottom, and the signature was along
the edge of the paper at the lower part, it was good: Jones,
4 Sw. & Tr. 1.

A will filled two sheets of note paper, leaving no room at the
foot of the second page for the signatures, which were written
along the sides of the paper on the third page. It was upheld:
Wright, 4 Sw. & Tr. 35.

There being no room at the foot of the single page on which
a will was written, the testator executed it by writing his name
transversely along the left hand margin at the top of the will,
and extending down to the second line of the will. The names
of the witnesses were written opposite that of the testator, at
the top of the will. THeld good: Collins, 3 L.R. Ir. 4.

Where from the obvious sequence and sense of the context,
the signature really follows the dispositive part of a testament,
though it may oceupy a place literally above it, it will be admit-
ted to probate: Kimpton, 3 Sw. & Tr. 427.

In Mann, 28 L.J.P. 19, the testimonium clanse was, “‘In
witness whereof, I, Martin Hall Mann, have hereunto set my
hand,” and was in the testator’s handwriting, the name being
written as it was usnally signed by him, but there was no other
signature. This was held to be a valid signature amongst the
words of the testimonium elause.
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A disposition or direction written underneath the signature,
or which follows it, or which is inserted after the execution
unless properly authenticated, will be rejected as forming no
part of the will.

In Dallow, 1 P.D. 189, there was a reference in the will
to executors ‘‘hereinafter named,”” but it did not name them.
Immediately underneath the testator’s signature and opposite
the names of the attesting witnesses, was a clause giving the
names of the executors. This clause was written before execu-
tion. It was admitted that the position of the clause appointing
executors excluded it from the will, unless it was incorporated
by reference. But the will did not refer to it, so as to shew by
the reference that it was in existence when the will was executed,
and, therefore, it could not be incorporated.

In Beit, 2 P.D. 214, the testator left a sentence incom-
plete. After the sentence was an *, and, also, the words, ‘'see
over.”” On the other side of the sheet, in the indented margin of
a devise of lands, was another * followed by the words, ‘‘see
over.”  The writing on the second page ecompleted the incom-
plete sentence on the first page, and it was there before the exe-
cution of the will. The words on the second page were treated
by the Court as an interlineation made before exeeution, and
were ineluded in the probate.

The signatures of the witnesses must actually be made in
the presence of the testator. There cannot in the case of a wit-
ness be a valid acknowledgment of his signature as with a
testator: Moore v. King, 31 Curt. 353. He must actually sign.
But he may sign by his mark, even though he can write: Hind-
marsh v. Charlton, 8 H.L.C. 160. ‘“To make a valid subserip-
tion of a witness, there must either be the name or some mark
which is intended to represent the name.”’

““The subscription must mean such a signature as is deseriptive
of the witness whether by a mark or by initials, or by writing
the name in full”’: Ib.
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The initials of the witnesses may constitute a sufficient sig-
nature by them, if put there for that purpose: Christian, 2
Robert. 110,

The initials of the testator and of the witnesses in the margin
are also a sufficient signing to attest alterations made after
exeention : Blewitt, 5 P.D. 116,

But initials merely placed to attest an alteration will not
attest the will itself: Martin, 1 Rob. 712.

The attesting witness need not necessarily use his own name
provided that the name written is intended to designate him:
Sperling, 3 Sw. & Tr. 272,

His hand may be gnided by another person while the name of
the witness is written: Harrvison v. Elvin, 5 Q.B. 117,

But a signature which a witness begins to write, and fails
through weakness to complete, after writing his Christian name,
is not sufficient, as it is not the intention of the ‘witness that
what he wrote should be his signature : Maddock, 3 P.D. 169,

In Garner, 1 L.R. Ir. 307, the testator signed, and the wit-
ness attested and subseribed with two erosses, as their marks.
One of them who was literate, but temporarily unable to
write, was able to identify the document and prove the eireum-
stances. The will was validly executed.

At common law, he only was a eredible witness who was not
incapacitated by erime, interest or lack of mental capacity.

The spouses of interested parties were also incompetent
as witnesses.

The disability from interest has, long sinee, been abolished
by statute.

Under the Statute of Frauds devises of lands and chattels
real had to be attested by three or more eredible witnesses. To
be eredible, a witness must have no interest in the dispositions
of the will, otherwise the will was invalidated by reason of his
incompetency as a witness.

To obviate such enforced intestacy, 21 Geo. IL. ¢h. 6 was
passed. That statute voided the henefit of the witness under the
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will, and deelared the will itself good. It did not, however, extend
to gifts to the spouse of the witness; nor did it apply to pure per-
sonalty, but that was of minor consequence, as no particular
number of witnesses was necessary in the proof of such wills.

The Wills Aet, 1837, when it required all wills, of personalty
as well as of realty, to be in writing and attested by two wituesses
with the formalities we have been considering, also provided that
any beneficial devise, legacy, estate, interest, gift, or appoint-
ment of or affecting any real or personal estate, other than for
the payment of debts, should be void, and the witness competent
to prove the execution of the will. The devise to the spouse of
the witness, or to the witness, is not, however, stricken out of the
will. It is utterly null and void, so far as the beneficiary is con-
cerned. The will must first be construed as if the clause were
in, and then section 15 (17 in Ont.) must be applied: Aplin v.
Stome (1904), 1 Ch. 543. See also Jull v. Jacobs, 3 Ch. D.
703; Re Townsend's Estate, 3¢ Ch. D. 357; In re Clark, 31
Ch. D. 73.

A devise or bequest to one, as trustee only, does not lapse, as
he has no beneficial interest: Creswell v. Creswell, 6 Eq. 69.

A creditor, or an exeeutor, who witnesses a will, does not
thereby forfeit his debt, or his executorship; both of these,
though interested, are protected by the statute,

An executor who receives a legacy in that character, if a
witness to the execution of the will, is a competent witness, if he
had released his legacy : Munday v. Slaughter, 2 Curt. 72.

A solicitor who is also an exeentor and is empowered by the
will to make professional charges against the estate for services
as solicitor, is not in the position of a ereditor, and if he is a
witness to the will, his right to make such professional charges
against the estate becomes null and void: In re Barber, 31
Ch. D. 665.

If the gift is made by will, and the beneficiary under the will
attests the codicil, that does not void the bequest in the will,
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even though the codicil indirectly enlarges his interest under the
will: Gurney v. Gureey, 3 Drew. 208; Re Marcus, 57 L.T. 399
So, too, if the gift by the will were made null by reason of
his being a witness, and there is a codicil eonfirming the will,
attested by other witnesses, the will and the gift in it to the

witness are both established, and this gift will not be lost by

reason of the legatee havi
Trotter, [1899] 1 Ch. 764

Though there are three attesting witnesses, and two are suf-

attested a second codicil: I'n re

ficient, a gift to one of the three is null and void: Wigan v. Row-
land, 11 Hare 157

But if his name, though si

ned, was not intended as that of a
witness, it may be omitted from the probate, and he may then
take the gift: Sharman, 1 P.D. 661; E. J. Smith, 15 P.D. 2

Section 14 of The Wills Aet provides, ““That if any person
who shall attest the exeeution of a will shall, at the time of the
exeention thereof, or at any time afterwards, be incompetent to
be admitted a witness to prove’ the excention thereof, such will
shall not on that account be invalid.’

It is at least doubtful whether, if one of the witnesses to a
will was, a% the time of its execution, obviously insane, so that
while bodily present he was unable to eomprehend or under
stand the set witnessed, the will would be valid, notwithstandin
that seetion. It is probable that the disability sought to
removed by the seetion is legal disability or incompetenc
actual incompeteney from mental discase, extreme youth, ¢
drunkenness, or other like cause

A nuncupative will is where the testator, without any
writing, doth declare his will before a sufficient number of
witnesses. Before the Statute of Frands, 29 Car. II. ch
3, a nuncupative will was of as great foree and effect as a
written will. And even after the Statute of Frauds, before The
Wills Aet, 1837, which was brought into force in substance in
Ontario on the first day of January, 1874, it was not necessary

that a will, codieil or testamentary paper should be signed by
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the testator or attested by witnesses, to constitute it a valid dis-
position of the testator’s personal property. It had, however, to
be in writing, or be reduced into writing within six days after the
making of the same, and clear proof was required that he
intended it to operate as a testamentary disposition. That
requirement was the motive underlying a number of the rules
made in regard to the proof of such wills,

The will made by “‘any soldier being in actual military
service, or any mariner or seaman being at sea’’ was excepted
from the operation of the Statute of Frauds. Such wills might
still be made without any of the restrictions which that Act
imposed on bequests of personalty.

The same exeeption has been made in The Wills Aect, 1837,
see. 11, and the Wills Act of Ontario, see. 14.

Sometimes a distinetion has been made between nuncupative
wills, and military wills, the latter term being applied to the
unwritten wills of soldiers, and the former to other oral testa-
ments. The privilege of making wills without the observance
of the ordinary formalities, was conferred by law upon Roman
soldiers.

No formalities are required for making a will so privileged.
A simple deelaration, in writing or orally, of The disposition the
testator desires to make of his personal estate after his death, is
sufficient.

If the declaration is oral, the Court must have before it
sufficient evidence to satisfy it of the contents of the declaration,
and of the testamentary intention.

The following observations from Swinburne are relevant:—

‘“As for any precise form of words none is required, neither
is it material whether the testator do speak properly or impro-
perly so that his meaning do appear.”

‘“And although in written testaments it is also required that
the words and sentences be such as thereby the testator’s mean-
ing may appear; yet more specially is it required in a nuneupa-
tive testament, for more supply may be made in written testa-
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ments than ean be made in nuncupative testaments, concerning
the testator’s meaning.”’

If a military will, made by the testator while in active mili-
tary service, contains alterations in his own handwriting, and
there is no information obtainable as to when they were made,
the presumption, in the absence of evidence to the eontrary, is
that they were made during the continuance of the active mili-
tary service, and will be included in the probate: Tweedale,
3P. &D. 204,

“‘Being in actual military service’’ is the condition on which
a soldier can make a will withont the statutory formalities.
The term does not apply to a soldier while quartered in bar-
racks either in England or in the colonies: Drummond v. Parish,
3 Curt. 522; White v. Replan, 3 Curt., 818; Hill, 1 Robert.
276.

In Drummond v. Parish, 3 Curt. 522, Sir Herbert Jenner
Fust, in the course of his elaborate judgment, commenting on the
admitted fact that the principle of the seetion was borrowed
from the civil law, states his conclusion thus: ‘‘Being of opin-
ion from the result of the investigation of the authorities, that
the principle of the exemption eontained in the 11th seetion of
the Act was adopted from the Roman law; I think it was adopted
with the limitations to which I have adverted, and that, by the
insertion of the words actual military service, the privilege, as
respects the British soldier, is confined to those who are on an
expedition.

In the Goods of Hiscock (1901), P. 78, the test was held to be
whether, before the will was made, some step under orders had
been taken by the soldier, in view of and preparatory to joining
the forces in the field. A private in a volunteer battalion who
sent in his name for active service, passed the medical inspection,
and, pursuant to an order, went into barracks to await the final
order for embarkation, was in actual military service when he
made his will in barracks. The will, though made by a person
under twenty-one vears of age, was upheld.

6—WEIR.
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In Gattward v. Knee (1902), P. 99, it was decided that mobi-
lization may be fairly taken as a commencement of what, in
Roman law, was understood by the words in ezpeditione. ** These
words mean something more than the English words ‘on an expe-
dition,” because it is quite clear that, when a force begins in a
sense to engage in or to enter upon active serviee, it would be said
to be in expeditione. It is a fair test to ask whether or not the
person whose testamentary dispositions are in question, has done
anything; but I am of opinion that if the order for mobilization
has been received, although the man himself may have done
nothing under it, yet that order so alters his position as to put
him practically in expeditione. Such an order goes beyond a
mere warning. I do not think a mere warning for active service
would be sufficient; but when a force is mobilized 1 understand
this to be that it is placed under military orders with a view to
some step being taken forthwith for active service.”” The will
in this case consisted of a letter sent by the soldier to his friend
giving directions as to the disposal to be made of his effects if he
died. Administration with the will annexed was granted in the
ordinary course, after the will was established in the action.
This case was followed in May v. May, [1902] P. 103(n).

An oral declaration, made by a soldier in active service in
South Afriea, in response to inquiries by the military authori-
ties, was reduced into writing by the squadron sergeant-major,
and the circumstances attendant upon the making of the oral
statement and its authenticity were proved by his affidavit and by
the affidavit of the squadron quartermaster sergeant. Upon
motion for a grant of administration to the personal estate and
effects of the deceased with the contents of a nuncupative will
of the 12th day of May, 1901, annexed, such contents being con-
tained in a testamentary document written on the 12th day of
May, 1901, the application was opposed. The affidavits were
taken as proof of the making of the declaration of the deceased
while on active service, and the document embodying the declara-
tion was held to be testamentary. Some doubt arose whether in
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military language the word ‘‘effeets’’ ineludes all the property
of the deceased, and whether the phrase ‘I desire all my effects
to be credited”” would pass all his property. But apparently
on the wellsettled principle that the construction of wills
belonged to the Court of Chancery-and not to the tribunals
entrusted with the grant or refusal of probate or administra-
tion, the Judge of the Probate Division granted letters of
administration with the will annexed, leaving the question of
construetion to be disposed of by the Chancery Division: Scott
(1903), P. 243.

A soldier on his way from one regiment to another, both
of them being in actual military service, is within the exception,
so that his will is privileged: Herbert v. Herbert, Dea. & Sw.
10; Thorne, 4 Sw. & Tr. 36. In the last case the will. which
was upheld as within the exception, was made by an officer
ordered with a detachment of his regiment to Africa to join a
military expedition into the interior. The will was made in
contemplation of the intended march, but before the expedition
had aetually set out.

Persons in the military service of the East India Company

"

were ‘‘soldiers’’ within the meaning of the statute: Donald-

son, 2 Curt. 386.

In Euston v. Seymour, 2 Curt. 339, the commander-in-chief of
the naval forces at Jamaica, who lived in the official residence
there with his family, was held not to be ‘‘at sea’’ and so not with-
in the seetion. Rut the unattested will of a seaman, on board a ship
then lying in harbour in South America, who had obtained leave
to go on shore, where he met with an accident in consequence
of which he died in a few days, was held valid though made on
shore after his injury. Ile was a seaman ‘‘at sea’’ within the
meaning of the Aect, though not actually on board ship at the
time the will was made. In the former case, which was dis-
tinguished, Lord Seymonr lived on shore, only oceasionally going
on board his ship: Lay, 2 Curt. 375.
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A seaman in a river on a naval expedition was held to be
within the spirit of the Act: Hayes, 2 Curt. 338; Austen, 2
Roberts. 611.

A surgeon in the navy, invalided at a foreign station, and
on his way home by sea, is a ‘‘mariner or seaman at sea.”’ The
term mariner or seaman is taken to include the whole naval pro-
fession. Though when he made his will on the return voyage
he was not actually on duty as a naval surgeon, yet as he was
returning home invalided from such service when the will was
made he was at sea within the meaning of the statute.

A will made by a mate on board a gunnery ship permanently
stationed in Portsmouth harbour, was held to be within the
statute. The cases go the length of saying that when a man has
joined a vessel on service, and has commenced a voyage in it,
a will made in the course of that voyage is within the exception,
though made on shore. He is subject to the restraints of the
service, and might have no opportunity of making a will with
the usual formalities, if he was taken ill on board: McMurdo, 1
P. & D. 540.

It applies also to merchant seamen: Morrell v. Morrell, 1
Hogg. 51; Parker, 2 Sw. & Tr. 375.

The Court distinguished this case from Corby, 1 Ece. &
Adm. 292, 1 A. & E. 392, in which probate of an informal will
comprised in a letter, was refused. In the latter case it did not
appear whether the letter was written before or after the testa-
tor went on board, and the expression he used in it might have
meant nothing more than that he had signed the ship’s articles,
and bound himself to join the vessel on a certain date. It did
not appear that he had commenced his maritime service.

In Shearman v. Pyke (1724), 2 Notes of Cases 334, the testa-
tor died in a hospital while abroad on a naval expedition. He
was asked, while ill in the hospital, to make his will, and replied :
“I give all T have to my master, and I will give nothing from
him, and I'll make no other will; he may dispose of it as he
pleases.”” The witnesses made an affidavit setting out the con-
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tents of the will, but one of them died on the voyage home. After
a contest the will was sustained, and administration with the will
annexed, granted.

Previous to the Statute of Frauds, when a will of personal
property could be made without writing, and, whether written
or oral, could be revoked by an oral declaration, the only require-
ment concerning age was that the testator must be above the age
of fourteen years if a male, or twelve if a female. See Drum-
mond v. Parish, 3 Curt. 522,

Sinece the Wills Act, 1837, sec. 7, R.S.0. 1897, ch. 128, sec.
11, no will made by any person under the age of twenty-one
years is valid. But the wills of soldiers being in actual service
and of sailors being at sea are not within that, by reason of
section 11 of the English Act (see. 74, Ont.), which enables them
to dispose of their personal property as if the Aet had not been
passed. Consequently a will made by an infant soldier in
actual military service is good notwithstanding his infaney:
Farquhar, 4 Notes of Cases 652; Hiscock, [1901] P. 78. In the
latter case, the objection to the will on the score of infaney does
not seem to have been seriously urged.

In McMurdo, 1 P. & D. 540, the testator was under
twenty-one years of age when his will was made, but being a
mariner at sea, the will was upheld.

No particular form of words is necessary in a nuncupative
will; no particular number of witnesses is required; in many
instances the only evidence in regard to its execution is the proof
of the testator’s handwriting, and of the receipt of the letter or
other document by mail or otherwise by the person who pro-
pounds it; sometimes it is oral; and reduced to writing by the
witnesses; in some instances the will was not reduced to writing
until it was set out in the application for administration. For ex-
ample, in an American case, Hubbard v. Hubbard, 4 Selden, N.Y .,
196, the directions were given in response to questions. Ques-
tions and answers were deposed to by four witnesses. The will,
and the appointment of the executor by the oral statement of the
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testator, were upheld. Such a will may be established by the
testimony of one witness: Ex parte Thompson, 4 Bradford N.Y.
160.

But the Courts have uniformly insisted on having clear evi-
dence before them, sufficient to satisfy them of the facts which
gave rise to the privilege, of the substance of the declaration, and
of the testamentary intention in making it.  In discussing the
foregoing cases, we have incidentally noted the evidence acted on
in each, when it was given in the report.

When the will is in writing and not attested, proof of the
handwriting of the testator by the affidavits of two disinter-
ested persons, stating explieitly that the signature is in his hand-
writing, in the form provided by the rules, was insisted on:
Newville, 4 Sw. & Tr. 218.

If the will is signed by the mark of the soldier, it must be
shewn by affidavit that at the time of its exeeution the testator
knew and approved of its contents: Hackelt, 4 Sw. & Tr. 220.

Averments in the affidavits in general terms that the testator
was in the army in a specified capacity in actual military service
at the time the writing was exeeuted, is not sufficient. The facts
must be set out, cirenmstantially and in detail, fully enough to
enable the Cm_lrt to judge whether the case falls within the
privilege or not: Thorne, 4 Sw, & Tr. 36.

The master of a merchant vessel who was also part owner, in
the course of his voyage, wrote and forwarded a letter from
Adelaide, some passages of which were testamentary. The vessel
was subsequently lost at sea. He was held to be a mariner at
sea, and upon proper proof of his handwriting and of the facts
probate was granted : Parker, 2 Sw. & Tr. 375.

It will be observed that if there is any doubt or unecertainty
about the application, the Court will order the next of kin or
other interested person to be ecited. The question will then be
disposed of, if there is opposition to the grant, under the rules
for contentious business.




CHAPTER IX
ALTERATIONS,

The Wills Aet, 1 Viet. ch, 26, see. 21, enacts that no obliteration,
interlineation or other alteration made in a will after the execu-
tion thereof, shall be valid or have any effect, except in so far
as the change has rendered the former words no longer apparent,

unless executed in the same manner as a will. The signature of
the testator and of the witnesses must be made in the margin,
or on some other part of the will near to or opposite to the

change, or at the foot or end of, or opposite to, a memorandum

at the end or on some other part of the will referring to such
alteration. This section has been re-enacted in the several
provinees,

Alterations made before the execution of the will are valid
without such verification. The section deals only with changes
made after execution,

An alternation made afterwards, even though made by the
testator himself, is ineffectnal. In the absence of all direct
evidenee as to the time of making alterations and erasures, the
presumption of law is that they were made after execution, and
probate of the will must be granted in its original form so far
as that can be ascertained: Cooper v. Bockett, 4 Moo. P.C. 419;
Doe d. Shalleross v. Palmer, 16 Q.B. 747.

See also Williams v. Ashton, 1 Johns, & Ilem. 115, in which
it is said that the onus is cast on the party who secks to derive
an advantage from an alteration in a will, to adduce some evi-
dence from which a jury may infer that the alteration was made
before the will was executed.

Declarations of his testamentary intentions, made by the tes-
tator before executing the will, are evidence to shew that such
intention is embodied in the altered form of the will, and that
the alteration was not an after thought. Declarations made by
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him after execution are inadmissible: Doe d. Shalleross v.
Palmer, 16 Q.B. 747 ; Stainer v. Stewart, 2 Sw, & Tr. 320. The
name of an executor written on an erasure in the will and
unattested, was admitted to probate on the declaration of the
testator as to who his executor was, made before the exeeution of
a codicil which referred to the will by its date: Sykes, 3
P. & D. 26. But declarations written and oral made by the
testator, either before or after the execution of his will, are in the
event of its loss evidence of its contents: Sugden v. Lord St.
Leonards, 1 P.D. 154.  Where the alterations are of trifling
importance slight evidence will be sufficient to rebut the pre-
sumption that they were made after execution. The affidavit
of an expert that in his opinion alterations in a holograph will
were written at the same time as the rest of the will, was suf-
ficient to entitle the alterations to probate as a part of the will in
Hindmarsh v. Hindmarsh, 1 P. & D. 307. The Court may come
to that conclusion upon any reasonable evidence, without insist-
ing upon the oath of the attesting witnesses, or any other par-
ticular species of evidence: Ib., p. 308,

If alterations, interlineations or obliterations, have been
made after execution, and without proper attestation, the
will stands in its original form, except in so far as that form
cannot be ascertained, by reason of the change having obscured
it. Glasses may be used to find what the obliterated words were;
chemical agents cannot be resorted to in order to remove any
portion of the obscuring ink; nor will a piece of paper pasted
over the original writing to efface it, be removed to discover the
words so effaced. The word ‘‘apparent’’ in the section means
apparent on the face of the instrument, in the condition in which
it was ieft by the testator: Horsford, 3 P. & D. 211. If
experts using magnifying glasses ean decipher the original words
and satisfy the Court that they have done so, the words are still
“‘apparent,” but it is not allowable to resort to any physical
interference with the document so as to render clearer what was
written upon it.
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If words obseured by pasting paper over them, can be read
by experts by placing brown paper around them and holding
the document against a window so that the light passes through
the obliteration, they are *‘apparent’” within the meaning of the
section: Ffinch v. Combe (1894), P. 191. The instructions given
by the Court to the expert who at the request of the parties was
appointed to report upon what could be read beneath the pieces
of paper pasted on, contained a direction that *‘on no account

must chemiecals, inks, or anything of the kind be used on the
document, nor must the slips pasted on be removed, or the docu-
ment itself affected in any way'': Ib., p. 190. The Court will
not in the first instance take upon itself to decide, in any case
of difficulty or doubt, whether the obliterated words can or cannot
be made out. The question if raised must be referred to proof,
and the Court will decide upon evidence: Townley v. Watson, 3
Curt. 739,

If the words and effect of the will before such alteration are
not apparent, probate must be granted as if there were blanks
in the will: Ibetson, 2 Curteis 337,

If the alteration is not a mere obliteration, but a substitu-
tion, the Court is at liberty to inquire whether the testator did
not intend to revoke the original bequest only, on the supposi-
tion that he had effectually substituted another. The doectrine
of dependent relative revocation is then applicable. The ques-
tion is whether the destruction or obliteration was intended to be
dependent on the efficacy of the substituted disposition; but
where that is clear, the nature or extent of the contemplated
alterations are immaterial. The Court will then apply the
doetrine of dependent relative revocation, and will have recourse
to any means of legal proof to establish what the obliterated
words were. This principle was applied to a case where the
testator had so entirely erased the name of a legatee that it was
no longer apparent, and substituted another name for it. The
Court received extrinsic evidence to shew what the original
name was and restored it in the probate: McCabe, 3 P. & D. 94.
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CHAPTER X.

RevocaTioN,

A will, in order to be admitted to probate, must not have
been revoked. It is, therefore, necessary to consider the ways in
which a will may be revoked. 1t is of the essence of a will, that
it be a revocable instrument. No expressions that he can use in
the will, and no contract that he can make, can deprive the
testator of the power of revocation. The contract may, however,
be enforceable in equity against his estate: Fortescue v. Hen-
reab, 19 Vesey. 443 ; Chester v. Urwick, 23 Beav. 407 ; Hammersly
v. De Biel, 12 Cl. & F. 45. Damages may be recovered for the
breach of such a contract: Re Parkin, Hill v. Schwarz (1892),
3 Ch. 510; Robinson v. Ommanney, 23 Ch. D. 285. A contract
made by one who has merely a testamentary power of appoint-
ment, to exercise the power in a partienlar way, cannot be speci-
fieally enforeed; but damages may be recovered for the breach
of the contract: Re Parkin (1892), 3 Ch. 510; Re Bradshaw
(1902), 1 Ch. 436; Zaiser v. Lawley (1903), A.C. 411,

An expression of an intention to make a testamentary dis-
position of property, which does not amount in law to a contract,
is not binding, although such representations were intended to be,
and were acted on: Maddison v. Alderson, 8 A.C. 467.

The modes of revocation which are effective under the statute
are (1) by the subsequent marriage of the testator, (2)
by a subsequent will or ecodicil which either expresses an
intention to revoke or is so inconsistent with the earlier
will that no part of the earlier will can subsist with the
later document, or (3) by the burning, tearing or other-
wise destroying the same by the testator or by some other
person in his presenee and by his direetion, with the intention of
revoking the same,

(4) There may also be a condition contained in the will itself
which operates as an implied revoeation.
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Marriage is, under the statute, a revocation of a will made
before the marriage. The Ontario Statute provides that **every
will made by any person dying on or after the 13th day of
April, 1897, shall be revoked by the marriage of the testator,
except in the following cases, namely :

(a) Where it is declared in the will that it is made in con-
templation of such marriage ;

(b) Where the wife or husband of the testator eleets to take
under the will, by an instrument in writing signed by the wife
or husband and filed within one year after the testator’s death
in the office of the Surrogate clerk at Toronto;

(¢) Where the will is made in the exercise of a power of
appointment, and the real or personal estate thereby appointed,
would not in default of such appointment pass to the testator’s
heir, executor or administrator, or the person entitled as the
testator’s next of kin under the Statute of Distributions.

But the will of any testator who died between the 13th day of
December, 1868 and the 13th day of April, 1897, is revoked by
his subsequent marriagze unless within the exception contained
in clause (¢).

It is to be observed that the phrases ‘‘next of kin’' and
“‘next of kin under the Statute of Distributions’” are not synony-
mous: McViear, 1 P. & D. 671.

Where a will is partly in pursnance of such a power of
appointment, and deals in part with the testator’s property
generally, so much of it as is within the statute will be upheld,
and probate or administration with the will annexed will be
granted, limited to the property over which the testator had the
power of appointment: Russell, 15 P.D. 111.

The Wills Aet, 1837, contains only one of these exceptions to
the general rule that marriage revokes the will. A testamentary
power of appointment, where the property therehy appointed
would not in default of such appointment descend to the heir,
customary heir, exeeutor, administrator or next of kin of the
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testator under the Statute of Distributions, is not revoked by
the subsequent marriage of the appointor.

We have already considered the effect of unattested oblitera-
tions as a partial revocation of the testamentary instrument in
which they occur. The language of the statute in regard to
burning, tearing or otherwise destroying, relates to partial as
well as to total, destruction.

“Or otherwise destroying’’ means modes of destruction
ejusdem generis, as eutting, throwing into water and the like,
but not cancelling: Hobbs v. Knight, 1 Curt. 768; Clarke v.
Seripps, 2 Robert. 563. Thus cutting off the name of the testa-
tor or of the attesting witnesses, animo revocandi, is effectunal.
Intention to destroy and actual destruction must co-exist.
Neither without the other is sufficient. Drawing one’s pen
through his will and writing upon it *‘This is revoked’’ is not a
compliance with the statute, and is ineffectual : Cheese v. Love-
Joy, 2 P.D, 253.  Total destruction of the will is not neces-
sary. There must be such an injury with intent to revoke as
destroys the entirety of the will: Doe v. Harris, 6 A. & E. 209,
Tearing off the seal of a will, animo revocandi, is sufficient as a
destruction of its entirety: Price v. Powell, 3 H. & N. 341.
Where a will is signed on each sheet and these signatures are
referred to at the end of the will, eutting off the signatures on
the earlier sheets and eancelling the signature on the last sheet
is an effectual revocation: Harris, 3 Sw. & Tr. 485. The same
result is attained by tearing off the signatures and attestation :
Lewis, 1 Sw. & Tr. 31. Though each sheet of the will be
signed by the testator and the attesting witnesses, the destrue-
tion of the last sheet revokes the whole will : Gullan, 1 Sw. & Tr.
125. A will torn twice through by the testator in a sudden out-
burst of passion against a beneficiary was, nevertheless, not
revoked thereby, the testator having, while yet in the act, been
dissuaded from further destruetion, which he had intended:
Doe v. Parkes, 3 B. & A. 489. So, too, a will torn up by the
testator under the mistaken impression that it was invalid, was

I e
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not thereby revoked. There can be no intention to revoke a will,
if a person destroys the paper under the idea, whether right or
wrong, that it is not a valid will: Giles v. Warren, 2 . & D. 401,

The ‘‘burning, tearing or otherwise destroying,’” if not done
by the testator, must fulfill two conditions. It must be done (1)
in his presence, (2) by his direction, A draft eopy of a codicil,
the original of which was burnt by the testator’s orders, but
not in his presence, was admitted to probate: Dadds, Dea. &
Sw. 290. The destruetion of the will in the presence of the tes-
tator, but without his consent or authority, is not an effectual
revocation. It is doubtful if the language of the testator sub-
sequently used can amount to a ratification of such an act so as
to give it validity : Mills v. Mellward, 15 P.D. 20.

A part of a will may be revoked by burning, tearing or other-
wise destroying. For example, the entting out of the names
of the executors, by the testator, revoked the appointment of
executors, and there being no appointment by the tenor of the
will, administration was granted with the will annexed:
Maley, 12 P.D. 12 The removal of three sheets from the
middle of a will consisting of five sheets, operated as a total
revocation of it: Treloar v. Lean, 14 P.D. 49,  The intention
with which the act is done, as shewn by the testator’s declara-
tions, by the condition of the instrument, or by inference from
proved circumstances, determines what part of the will is
revoked, or whether there is a total revoeation : Clarke v. Seripps,
2 Robert. 563; Woodward, 2 P. & D. 206.

As the intention of the testator in the act of destruection is
important, he must be mentally competent to judge of the char-
acter and effects of his aet. This he could not be if he were
insane, or delirious: Seruby v. Fordham, 1 Add. 74; Brand,
3 Hagg. 754; Brunt v. Brunt, 3 P. & D. 37; Borlase v. Borlase,
4 Notes of Cases 106,

If the testament was in the custody of the testator himself,
and it is found amongst his papers mutilated or defaced, it is
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presumed that he himself did the act: Lewis, 1 Sw. & Tr. 31.
And that, too, with the intention of revoking it: Bell v. Fother-
gill, 2 P. & D. 148. Baut this presumption may be rebutted by
evidence, and for this purpose the declarations of the testator
after the exccution of the will are admissible: Sugden v. St.
Leonards, 1 P.D. 154; Johnson v. Lyford, 1 P. & D. 546;
Whiteley v. King, 17 C.B.N.S. 756. The presumption does not
arise where the testator died insane: Sprigge v. Sprigge, 1
P. & D. 608; before it can rise there must be satisfactory evi-
dence that the will, if not found, was not in existence at the
time of the testator’s death. The evidence to rebut the presump-
tion must be clear and satisfactory : Eckersley v. Platt, 1 P, & D.
281, Destruction under compulsion or without the testator’s
authority does not revoke the will: Leigh (1892), P. 82.

The circumstances may be such as to cast the burden of
shewing that the cancellation was the act of the testator, and
with what intention it was done, upon those who oppose the grant
of probate: Hitchings v. Wood, 2 Moo. P.C. 355,

Where a will is in duplicate the destruction of one copy by
the testator, or in his presence and by his direetion, with the
intention of revoking the will, is an effectnal revocation. Iis
intention, if he destroys one copy, will be presumed to be to
cancel the will. If only one copy is in his possession the pre-
sumption is a strong one, it is less strong if he has both copies
and only destroys one. The declarations of the testator are
evidence of his intention: Pemberton v. Pemberton, 13 Ves. 303;
Roberts v. Round, 3 Hagg. 548.

The declarations of the testator are not admissible to prove
the exeeution of his will in duplicate, that must be proved in
the same way as the execution of a will; nor are they admissible
to shew that one of the duplicates has been wholly destroyed :
Atkinson v. Morris (1897), P. 41.

The Wills Act, 1837, provides that no will shall be revoked
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by any presumption on the ground of an alteration in the eir-
cumstances of the testator.

There may be what is known as a dependent relative revoca-
tion,

The prineiple commonly so known is thus laid down in Er
parte Lord Hehester, T Ves. 373: ** Where a disposition is made,
50 as to have legal effect, and afterwards another by which the
former would be revoked, but the other substituted, and it is evi-
dent, that the testator, though using the means of revoeation
could not intend it for any other purpose than to give effect to
another disposition, though, if it had been a mere revoeation, it
would have had effeet, yet, the object being only to make way
for another disposition, if the instrument cannot have that effect,
it shall not be a revocation.”” Caneellation under a mistake of
fact is not effective, but neither is cancellation under a mistake
of law. Lord Ellenborough in Perrvott v. Perrott, 14 East. 440,
uses this language: If a man cancel his will under a mistake in
point of fact, that he has completed another, when he really has
not, as was the case in IHyde v. Hyde, the cancellation is void;
and if he cancel it, under a mistake in law, that a second will
(complete as to the execution) operates upon the property con-
tained in the first, when from some clerical rule it really does not;
shall this be deemed a valid cancellation? If a man, under the
misapprehension that a second will is validly executed when it is
not, tears his name off the first will, the first will is still valid:
Onions v. Tyrer, 1 . Wms. 345.

In Hyde v. Hyde, 1 Eq. Cas. Ab. 409, the testator had torn
the seals from his old will under the erroneous impression that
he had validly exeeuted a draft of a new will so as to pass lands.
This was held to have been done sine animo cancellandi; and
therefore to be no revocation of the original will.

In Applebee, 1 Hagg. 143, an executor had marked altera-
tions in peneil, under the direction of the testator, who then
cancelled it only for the purpose of having another drawn up,
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but died before it could be done, such eancellation was deemed
preparatory to the making of a new will, econditional only, and
not a revocation.

It sometimes happens even that a subsequent will, made under
a mistaken notion of facts, which is the foundation of his wish
to change the disposition of his property, fails to cancel an earlier
will. Thus if one had made a devise to his son, and by a later
will devised the property to a woman to whom he was married,
and whom he supposed to be his wife, but who had a husband
living at the time of such marriage and it appeared that the
ground of the devise was the fact that she was his wife, such
devise would not revoke the former will: Kennell v. Abbott, 4
Ves. 802.

Before the passing of the Wills Aet, 1 Viet, ¢h. 26, the prin-
ciple was affirmed in the courts that the codicil fell to the ground
with the will when the will was revoked: but that if it could be
established that the testator intended the codicil to stand by
itself, notwithstanding the revocation of the will, then the
Court would give effeet to the codicil. But since section 20 of
the Wills Act was passed, the modes by which a will or codieil
can be revoked have heen very strictly preseribed. The Court
cannot, in the teeth of the language of that section, lay down
the proposition that a codicil is revoked by the mere fact of
the revocation of the will: Black v. Jobling, 1 P. & D. 685
Savage, 2 P. & D. 78.  Some of the earlier cases since The
Wills Aet, were decided on the assumption that the old state of
the law still continued, but they are overruled by the later deci-
sions. Now the law is that once a testator has excented a testa-
mentary paper, that paper will remain in force unless revoked
in the particular manner named in the statute. Even when
by reason of references in the codicil to the terms of the will,
the codieil by itself is in great part unintelligible, the codicil
must, notwithstanding the destrnetion of the will, be admitted
to probate. The difficulties of construction thereby occasioned
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are for the consideration of the High Court, and not of the Sur-
rogate Court: Turner, 2 P. & D. 403.

In Bleekley, 8 P.D. 169, the testator had written a
codicil on the same sheet of paper and at the foot of his will.
The codicil appointed a different executor and in other respects
confirmed the will. The testator revoked the will by cutting off
his signature thereto, but did not in any way mutilate the codicil.
The eutting was done in the belief that such mutilation revoked
both will and codicil, and that intention was given effect to by
the Court.

The last case and the expressions in Sugden v. Lord St.
Leonards, 1 P.D., at p. 206, which, it was contended, indieated
that the codicil falls with the will on which it is dependent, were
discussed in Gardiner v. Courthope, 12 P.D. 14, and the doctrine
of Black v. Jobling and Turner, ante, re-affirmed.

A man may, as oft as he will, make a new testament, even
until his last breath. No man can die with two testaments; but
two or more documents may co-exist as a last will and testament.
The later will, if contrary to or inconsistent with the earlier will,
revoke such first made will, even though the existence and con-
tents of the later will have to be proved by oral evidence, and the
second will has been revoked by destruetion: Brown v. Brown,
8 E. & B. 876. But the making of a subsequent testamentary dis-
position does not revoke an earlier one unless there is a revoca-
tion in express terms, or the subsequent will is so inconsistent
with the first that no part of the earlier can stand with the later.
If the inconsistency is only partial, so much of the former will
as is not inconsistent with the subsequent one, will stand:
Lemage v. Goodban, 1 P. & D. 57: Cadell v. Willcocks (1898), P.

25,

Where, however, two testamentary documents are duly ece-
cuted on the same day and oceasion, and practically simultan-
eously, and the eircumstances are such as to lead to the inference
that both are intended to be effective, then though there are
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apparent inconsistencies both will be admitted to probate, unless
they are so inconsistent that they cannot stand together; and in
determining that question the Court will, so far as possible, read
the words of the documents so as to support the admissibility of
both to probate, even though the construction be one which the
Court would not otherwise have arrived at: Townsend v. Moore
(1905), P. 66.

If the second will, no matter how limited its scope, in express
terms revokes all former testamentary dispositions, even though
the testator is assured at the time of the execution of the second
will that owing to its limited purpose, it will not revoke the first,
and he relies on that assurance, nevertheless the first will is
thereby revoked. The fact that the will has been read over to
the testator or the contents otherwise brought to his notice,
should, when coupled with the execution thereof, be held con-
clusive evidence that he approved of as well as knew the con-
tents thereof : Collins v. Elstone (1893), P. 1; Morell v. Morell,
7 P.D. 68.

In Cutts v. Gilbert (1854), 9 Moo. P.C. 131, it was established
that the words ‘‘This is my last will and testament’’ in a later
will do not of themselves revoke an earlier will, for they do not
necessarily import a different disposition of the property. In
this case the second will was not forthcoming at the testator’s
death, there was no evidence either of its destruetion or of its con-
tents. It also decided that the burden of proof is on him who
sets up the second will as a revocation of the first; that parol
evidence of the execution of a will not produced, in the absence
of the draft or instructions, must be strong and conclusive, that it
having been in the testator’s custody the presumption is that
he destroyed it, animo revocandi.

If the subsequent will professes to deal with the whole of
the testator’s property, so that it is thereby inconsistent with
the first, the earlier will is revoked by the later, even though the
earlier will appoinis executors and the subsequent one does not:
Henfrey v. Henfrey, 4 Moo. P.C. 29.




CH. X.] PARTIAL INCONSISTENCY. 99

The fact that the second will deals with the whole of the
property is a revocation of the first one even as to the appoint-
ment of executors, though the later will was silent regarding
executors: Ib.; Turnaur, 56 L.T. 671.

If, however, the subsequent will is only partly inconsistent
with the earlier one, so much of the earlier testament as is not
inconsistent with the later one, will, in the absence of an express
clause of revocation in the later document, be entitled to probate

along with the later document, both together forming the last
will and testament.

Thus the testatrix, after some small legacies, left the residue
of her estate to her daughter and appointed her executrix. By
a later testamentary instrument she gave the whole property to
her daughter for life and made her sole executrix, and gave
larger legacies to others upon the death of the daughter, but
made no disposition of the residue. The two instruments were
together admitted to probate: Petchell, 3 P. & D. 153.

If the earlier will is only partly revoked by the later will,
and the later will is afterwards cancelled by the testator, the
unrevoked portions of the earlier will are entitled to probate,
the cancellation of the second will not having the effect of
reviving the revoked portions of the earlier one: Hodgkin-
son (1893), P. 339. Where you have a distinet disposition made
by a will, that disposition eannot be revoked by a codicil except
through the medium and use of words equally distinet: Kellett v.
Kellett, L.R. 3 H.L.. 167. See also Re Wilcock (1898), 1 Ch. 95.
The legal effect of a codicil is to confirm such parts of the will
to which it refers, as it does not revoke. A codicil to a will
absolutely revoked and made void all bequests and dispositions in
the will, and nominated executors, but did not in direct terms
revoke the appointment of executors and guardians of infants
in the will. The will was in consequence admitted to probate
along with the codicil: John Howard, 1 P. & D. 636. Com-
pare Collins v. Elston (1893), P. 1.
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If upon the face of a testamentary document and the facts
known to the testator at the time of its execution, it is doubtful
whether the testator intended altogether to revoke a former will,
parol evidence is admissible to ascertain the fact: Jenner v.
Finch, 5 P.D. 106 ; Thorne v. Rooke, 2 Curt. 799.

An appointment made by will in pursuance of a power is
revoked by a general clause of revocation in a second will,
whether the power of appointment is special or general : Sotheran
v. Dening, 20 Ch. D. 99; Re Kingdon, Wilkins v. Pryer, 32 Ch.
D. 604.

An appointment made by will in exercise of a general power
is revoked by a general disposition of all the testator’s property
by a subsequent will. But if the power is special, the appoint-
ment must be revoked by a general clause of revocation, or an
express reference to the power, or by a disposition of some part
of the property which is the subject of the power: Sotheran v.
Dening, 20 Ch. D. 99; Re Kingdon, 32 Ch. D. 604 ; Eustace, 3 P.
& D. 183; Re Tenney, 45 L.T.R. 78; Cadell v. Willcocks (1898),
P. 25.

Two inconsistent wills of the same date, or without date in
the absence of all evidence as to which of them is the later, are
both necessarily void; but the Courts will reconcile them, if at
all possible to collect a consistent disposition from the whole:
Phipps v. Earl of Anglesea, T Bro. P.C. 443,

It is to be observed that under the statute the writing which
effects the revocation of a will must not itself necessarily be a
will, though it must be executed with the formalities requisite
to the validity of a will. Thus a testator, having obliterated
the whole of a codieil, including his signature, by thick black
marks, at the foot of it wrote and signed the words, *“We are
witnesses of the erasure of the above,”’ and had his signature
attested by two witnesses, the words were, ‘‘a writing declaring
an intention to revoke’’ within the statute, and the codicil was
thereby revoked: Galing, 11 P.D. 79.
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A letter signed by the testator and attested by two witnesses,
was sent by him desiring the destruction of his will, which was
thereby revoked: Durance, 2 P. & D. 406.

A will may be contingent or conditional. It may be so
framed that it takes effect only on the happening of a certain
event, or on the assent of some person other than the testator:
Smith, 1 P. & D. 717. A person intending a journey to Ire-
land made his will thus: “If T die before my return from my
journey to Ireland, that my house and lands,”’ ete. The testa-
tor went to Ireland, returned, and lived for a number of years
after. The will was therefore void, as the contingency on which
it was to take effect did not happen: Parsons v. Lance, 1 Ves.
Sen. 190; Lindsay v. Lindsay, 2 P. & D. 459. Such conditions
are construed cautiously by the Courts, and with reluctance to
defeat the testamentary intention: Burton v. Collingwood, 4
Hagg. 176.

By the Wills Act, 1837, sec. 22, no will or codicil, or any part
thereof, which has been revoked in any manner, can be revived
in any other way than by re-execution, or by a codieil duly exe-
cuted, and shewing an intention to revive.

If a will has been revoked by a later testamentary instrument
it is not revived by the revocation of the later document. In
Hodgkinson (1893), P. 339, the testator by his will gave all
his property to A., and made her sole executrix. He afterwards
made a second will devising all his real estate to B. and appointed
her sole executrix; but he did not expressly revoke the first will.
He revoked the second will by ecutting off his signature, and
then he died. The first will was not wholly revoked, and had
therefore to be proved; but so much of it as related to the real
estate was revoked by the second will. When the testator
destroyed the second will, animo revocandi, the revoked part of
the first will was not thereby revived; but the operation of the
second will in revoking the first will as to the real estate still
remained. Probate was accordingly limited to so much of the
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testator’s property as was not comprised in the second will. See
also Brown, 4 Jurist., N.S. 244,

If a testator destroys a later will with the express intention
of reviving an earlier will which the later one has revoked, such
destruction is wholly ineffectual. It does not revive the earlier
will, for it is not a compliance with the statute. It does not
revoke the later will, for the doctrine of dependent relative revo-
cation applies. The destruction of the second will, being intended
to revoke it solely for a purpose which failed, has not the effect
of cancelling it: Powell v. Powell, 1 P. & D. 209.




CHAPTER XI.
Tue Revivan oF WiLLs.

A revoked will which has been duly revived may be admitted
to probate.

““No will or codicil, or any part thereof, which has been in
any manner revoked, shall be revived otherwise than by the
re-execution thereof, or by a codicil executed in manner herein-
before required, and shewing an intention to revive the same;
and where any will or codicil which has been partly revoked,
and afterwards wholly revoked, is revived, such revival shall not
extend to so much thereof as was revoked before the revocation
of the whole thereof, unless an intention to the contrary is
shewn’’: Imp. Aet. 1 Viet. ch. 26, see. 22; R.S.0. 1897, ch. 28,
sec. 24.

It not infrequently happens that a revoked will is thereafter
revived. Since The Wills Aet revival ean be effected in two
ways only, by re-execution or by a codicil shewing an intention
to revive.

The re-execution which is sufficient to revive a will is such
an execution as in the case of a first execution would have made
a valid will,

What amounts to re-execution of a will? It seems obvious
that re-execution must comply with all the requisites for the
execution of a will in the first instance. The signature of the
testator and of two other persons, all the signatures being affixed
in the presence of all three, will not be sufficient as a re-execu-
tion if it was not the intention that what took place should be
a re-execution. If the evidence shews that it was intended as a
re-execution there is nothing to prevent its having that effect:
Dunn v. Dunn, 1 P. & D. 277.

A codieil may, by referring in adequate terms to a revoked




104 THE REVIVAL OF WILLS, [en. x1.

will, revive that will if it be in existence, but the codieil must
‘‘shew an intention to revive the same.”” Such intention to be of
effect must appear on the face of the codicil, either by express
words refering to a will as revoked and importing an intention
to revive the same, as by a disposition of the testator’s property
inconsistent with any other intention, or by some other expres-
sion conveying to the mind of the Court with reasonable cer-
tainty the existence of the intention. A will cannot be revived
by mere implication, except in the case of a latent ambiguity
extrinsic evidence is not admissible to shew the testator’s actual
intent. The Court ought, however, always to receive such evi-
dence of the surrounding eireumstances as by placing it in the
position of the testator will the better enable it to read the true
sense of the words he has used: Steele, 1 P. & D. 576. A
mere reference to a previous testament by date is not by itself
sufficient to revive it: Dennis (1891), P. 326. In order to
revive an earlier will, it must still be in existence. It cannot be
revived if it was destroyed before the execution of the testament
which intended to revive it: Rogers v. Goodenough, 2 Sw. & Tr.
342; Reade (1902), P. 75; Steele, 1 P. & D. 575.

If a will has been revoked by a later testamentary instru-
ment it is not, therefore, eapable of being revived by the revoca-
tion of the instrument which revoked it: Brown, 4 Jurist.
N.S. 244, This prineiple is illustrated in the case of Hodg-
kinson, [1893] P. 339. There the testator had made a will by
which he left all his property to a friend, by a later will he
devised his real property to his sister. Thereafter he made a
third testamentary instrument by which he revoked the second
will. None of the later wills revoked the first one, except in
so far as it was revoked, as regards the real property, by the
different disposition made of the lands by the second will. That,
however, revoked the devise of the lands in the first will, and
the revocation of the second will had not the effect of reviving
such devise. Aeccordingly probate of the first will was granted,
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but limited to the personal property, and there was an intestacy
as concerning the lands,

So, too, the burning of the second will with the declared
intention of reviving the first one is ineffectual for that purpose:
Dickinson v. Swalman, 30 L.J.P. 84.

As a will can only be revived in the ways sanctioned by the
Act, it follows that where a testator had eut out his signature
with the intention of revoking his will, and afterwards pasted
it in its original place, the will was not revived: Bell v. Fother-
gill, 2 P. & D. 148,

The theory of the law before the passage of The Wills Act
was that the codicil forms a part of the will, that consequently
to make a codicil to your will is to affirm the existence of that
will and to re-publish it or to affirm its validity. Before the
passing of the Act the Court inferred from the making of a
codicil that the testator intended to re-affirm his will, and, if
the will had been revoked, by re-affirming it, to revive it. As
soon therefore as it was ascertained that the codicil in question
was a codicil to a particular revoked will, that will was deemed
to be revived. But in The Wills Act the Legislature intended
that the “‘intention to revive'’ the revoked will should appear on
the face of the codicil, either by express words referring to a
will as revoked and importing an intention to revive the same,
or by a disposition of the testator’s property inconsistent with
any other intention, or by some other expression conveying to
the mind of the Court, with reasonable certainty, the existence
of the intention in question. It was intended to do away by the
statute with the revival of wills by mere implication: Steele,
1P. & D. 575. In Marsh v. Marsh, 1 Sw. & Tr., at p. 533, it is
said that it appears to have been the object of the Legislature to
put an end equally to implied revocations and implied revivals.

The reference in a codicil to the date of a former will has
been held in numerous cases not to shew an intention to
revive such former will: May, 1 P. & D. 581; Steele, ante;
Dennis, [1891] P. 326; Wilson, 1 P. & D. 582, The point
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was discussed in McLeod v. McNab, [1891] A.C. 471, in which
the Nova Scotian Statute was under consideration. It was there
said that a mere reference to the document intended to be dealt
with, whether will or codicil, by its date, is not sufficient to revive
it. The date is an important element in the consideration, but
it is not to be taken by itself, it becomes necessary to look at the
context, and to anything else in the document which may explain
whether the intention of the testator was to confine the action
of the testamentary disposition to the document of that date or
to extend it to something more.

The question was whether a residuary bequest revoked by a
codicil to the will, was revived by a second codicil which con-
firms the will in every other particular than as altered by such
second codicil. Tt was held that ‘‘confirm’’ was an apt word to
express the meaning of ‘‘revive,’’ and that the langnage used
shewed an intention to revive the residuary bequest which was
revoked by the first codicil : 7b.

There can be no revival of a will which, at the time of the
attempted revival, has no physical existence: Rogers v. Good-
enough, 2 Sw. & Tr. 342,

It is often a question of great nicety whether a will is con-
firmed with unattested alterations made in it, or whether it is
confirmed in its original form.

It is in each case a question of construction what the testator
intends to confirm, whether the whole instrument as originally
written, or only what remains of it after alterations and revoca-
tions. The intention is to be ascertained from the instrument
which confirms and the cireumstances surrounding it: Re Hay,
[1904] 1 Ch. 319; Tyler v. Merchant Taylor’s Company, 15
P.D. 216. In Re Hay three legacies were struck out of the
will by drawing lines through them, the codicil confirming the
will revoked one of these, but was silent as to the other two.
That cireumstance indicated an intention to confirm the unal-
tered will, except in so far as the codicil otherwise provided. In
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Tyler v. Merchant Taylor’s Company the will was confirmed as
changed by the unattested alterations.

In Heath, [1892] P. 253, a reference in the codicil to the
amount of a legacy was consistent only with the incorporation
of the alterations, and they were therefore included.

Though a codicil reviving a will operates as a re-publication
of the will, and thereafter it is to be taken as if executed at the
date of such revival, the date of the will may still be a factor in
determining the construction of the will: Hopwood v. Hopwood,
7 H.L.C. 728 ; Mountchashell v. Smyth, [1895] 1 Ir. R. 346.

It may be noted that a bequest invalid by reason of the hene-
ficiary or the spouse of the beneficiary having been one of the
witnesses to the will, is rendered valid by the confirmation of
such will by a later testamentary instrument attested by other
witnesses: Anderson v. Anderson, LLR. 13 Eq. 381,

It may be observed that the destruction of a testamentary
instrument with the sole purpose of thereby reviving an earlier
instrument, while ineffectual as a revival of the former testa-
ment, does not revoke the instrument so destroyed under the
mistaken idea in regard to the effects of destruction. The act is
referable, not to any abstract intention to revoke, but to an
intention to validate another paper, and as the sole condition
on which revocation was intended is not fulfilled, the animo
revocandi is not present: Powell v. Powell, 1 P. & D. 209,




CHAPTER XIL
Tue APPOINTMENT OF EXECUTORS.

Swinburne, Pt. IV, sec. 2, pl. 2, says: ‘“To appoint an execu-
tor is to place one in the stead of the testator, who may enter
into the testator’s goods and chattels, and who hath action against
the testator’s debtors, and who may dispose of the same goods
and chattels towards the payment of the testator’s debts, and
the performance of the will.”

Blackstone defines an executor as the person to whom the
execution of a last will and testament is, by the testator’s
appointment, confided.

Previous to 1886 in Ontario, when The Devolution of Estates
Act was passed, and to 1898 in England when The Land Trans-

fer Act, 1897, took effect, the ex_cutor as such dealt only with
the testator’s goods. Under these enactments the testator’s
lands also devolve upon the executors for the purposes specified
in the respective statutes. Probate and letters of administration
may now be granted in respeet of real estate only, although there
is no personal estate,

The mere appointment of an executor, witfout any devise of
lands or bequests of goods to any person, or appointing any-
thing to be done by the executor, is sufficient to constitute a will,
and entitle it to probate. See Brownrigg v. Pike, 7 P.D. 61.

Prior to The Land Transfer Aect, 1897, in England, or The
Devolution of Estates Aect in Ontario, administration with the
will annexed or probate could not have been granted of a will
which neither bequeathed personal property nor appointed an
executor: Booth, 3 P. & D. 117. It was contrary to the prac-
tice of the Court to admit to probate a will relating wholly to
real property : Drummond, 2 Sw. & Tr. 11.
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Who May be an Executor.—It seems to be admitted that the
Sovereign may be an executor; in which case he appoints some
person to act in the premises, and to answer the suits of those
who have claims against the estate,

A corporation aggregate may, it seems, be an exeeutor

A firm may be nominated by a will as its exeeutors, and
prebate will then be granted to the members of the partnership
individually : Fernie, 6 Notes on Cases 659.

As aliens have now the same right to take, hold and convey
property as natural-born subjects, they are now capable of being
executors.

An infant may be appointed an executor no matter how
young, or even if unborn at the time the will is exeeuted. But
if an infant be appointed sole executor, by 38 Geo. III. ch. 87,
sec. 6; R.S.0. 1897, ch. 337, sec. 34, administration with the
will annexed shall be granted to the guardian of such infant,
or to such other person as the Surrogate Judge shall think fit,
until such infant shall have attained the full age of twenty-one
vears, at which period, and not before, probate of the will shall
be granted to him. Such administrator has the same powers
vested in him as an administrator now hath by virtue of an
administration granted to him durante minore atate of the
next of kin: Stewart, 3 P. & D. 244. See Merchants Bank
v. Monteith, 10 P.R. 334; Cummings v. Landed Banking & Loan
Co., 20 O.R. 382.

At common law a married woman could be an executrix or
administratrix only by consent of her husband. But now the
various Aects passed in regard to married women, have given them
as great capacity to contract, sue, and be sued, and to hold and
convey property, real and personal, as if they were unmarried.
Under the former state of the law if a feme sole, being an execu-
trix or administratrix, wasted the goods of the estate, and then
married, her husband was liable during the coverture for the
devastavit or breach of trust: Palmer v. Wakefield, 3 Beav. 227,
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It made no difference whether the husband had or had not
received a portion with his wife: Adair v. Shaw, 1 Sch. & Lef.
263. 1If the husband took out administration to his wife’s estate
he was liable as her administrator, by 30 Car. 11. ¢h. 7, which ren-
dered the executors and administrators of an executor, whether
rightful or of his own wrong, liable for the waste or conver-
sion of the property of which the latter were executors or admin-
istrators. R.S.0. 1897, ch. 337, sees. 16-17.

The husband was liable, both at law and in equity, so long
as he and his wife were both alive, for the acts of his wife as
executrix even though living separate: Paget v. Read, 1 Vern.
143.

Sir John Romilly, M.R., thus sums up the law as it stood
before the changes effected by the various Aets relating to mar-
ried women’s property. ‘‘It is now settled law that a husband
is liable for all the assets received or devastavits committed,
either by himself or his wife, during the coverture, in respect of
an estate of which his wife was legal personal representative,
and that, in this respect, the hushand is liable at law during his
life and his estate after his death’: Smith v. Smith, 21 Beav.
385. See also Adair v. Shaw, 1 Sch. & Lef. 243. The effect of
47 Viet. ch. 19 (0.), now R.8.0. ch. 163, see. 17, is, in a great
measure, to relieve the husband of liability for his wife's wrongs,
except to the extent that he has received property by her,
There is, however, an express continuance of the liability of the
husband in the case of persons married before the 1st day of
July, 1884 : Traviss v. Hales, 6 O.L.R. 574; Earle v. Kingscote
(1900), 2 Ch. 585; Seroka v. Kattenburg, 17 Q.B.D. 177.

As executors act in auter droit, and for the benefit of the
estate of the deceased testator, they were not disqualified by
erime. An executor who, after the testator’s death, was con-
victed of felony, was, nevertheless, qualified to maintain an
action to establish the validity of the will of which he was named
executor: Smethurst v. Tomlin, 2 Sw. & Tr. 143. But see Re
Mauder, 6 Q.B. 867. Since the abolition of outlawry and of
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attainder, escheat and forfeiture for crime, the subject has ceased
to be of practical interest. See the Criminal Code, 1892, sections
962, 965.

Probate eannot be refused, on account of his poverty or insolv-
ency, to an executor named in a will: Hathornthwaite v. Russel,
2 Atk 126.

In the case of a bankrupt or insolvent executor who was not
known to be such by the testator, a receiver of the estate will be
appointed. But if the testator knew of the insolvency at the
time of making his will, a receiver will not be appointed on the
ground of insolvency alone: Gladdon v. Stoneman, 1 Madd.
143 (note). If the will has been made some time before the
insolvency of the person named as executor, the Court will not
infer an intention to appoint an insolvent, from the failure to
alter the will later : Langley v. Hawke, 5 Madd. 46. The receiver,
when appointed, will be given power to bring suits in the name
of the insolvent executor: Dowd v. Hawtin, 19 Ch. D. 61.

An executor derives his office only from a testamentary ap-
pointment. He may be named by a will or codicil as executor, or
the instrument may commit to him the powers, duties and obliga-
tions attendant upon the office in which case he is executor
according to the tenor of the will. In order to constitute one an
executor according to the tenor of a will it must appear, on a
reasonable construction thereof, that the testator intended that
he should colleet his assets, pay his debts and funeral expenses
and discharge the legacies contained in such will: Adamson,
3 P. & D. 253; Wilkinson (1892), . 227. If the testator has
given a general direction for the payment of debts, and then
gave all his personal estate to trustees to convert into money,
and divide it amongst the legatees, such trustees are exeentors
according to the tenor: Bayles, 1 P. & D.21. A gift by the
testator to persons whom he names, of all his real and personal
estate to apply the same after payment of debts to payment of
specified legacies, makes the persons so named executors accord-
ing to the tenor. They were appointed to collect the assets and




e ——

!
i
[ 1
#
F}
t

112 THE APPOINTMENT OF EXECUTORS, [cn. xi.

pay the debts and legacies, upon the true construction of the
lunguage used: Bell, 4 P.D. 85. For that purpose diree-
tions to get in the estate of the testator, and to distribute it in a
certain manner after the payment of all funeral and other
expenses is sufficient : Lush, 13 P. & D. 20; Punchard, 2 P. & D.
369; Fraser, 2 P, & D. 183,

Where no executors are appointed, but the will appoints
trustees, gives directions to the ‘‘executors’’ to pay debts, and
as to the residue, and the language of the will indicates that the
words ‘‘executors’’ and trustees were used indifferently in
reference to the same persons, the trustees were held to be
executors according to the tenor: Earl of Levan, 15 P.D. 22,

Unless the Court can gather from the words of the will that
a person named therein is required to pay the debts of the
deceased, and generally to administer his estate, it will not grant
probate to him as executor according to the tenor thereof:
Punchard, 2 P. & D. 369.

But direction given to trustees, by the testator, ‘‘to carry out
this will’” and “‘ for the due exeeution of this my will’" are within
the principles that where the direction is to earry out the general
provisions of the will, and not to execute a specific trust, the
trustees are executors according to the tenor: Russell, [1892]
P. 380.

The sole devisee and legatee of a testament in which no execu-
tor is named is not thereby entitled to probate as executor aceord-
ing to the tenor; but only to administration with the will
annexed. The Land Transfer Act, 1897, which causes the testa-
tor’s land to devolve upon and become vested in the personal
representative to be by him administered in the same way as per-
sonalty, has made no change in the practice which has been fol-
lowed for more than a hundred years. That practice has been
where some one is not named as executor in a will, and no duties
are indicated in the will that would constitute him executor
thereof according to the tenor, but who has such an interest that,
in spite of not being named an executor he might be looked to to
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act as such, has been not to grant probate, but to grant letters of
administration with the will annexed : Pryse (1904), P. 301.

An exeeutor may be appointed by necessary implication, as
where the testator says, I will that A.B. be my executor, if
C.D. will not; C.D. may, if he will, be admitted as exeentor, but
if the testator make A.B. or C.D. his executor in this case they
shall both be executors, for ‘‘or’’ shall be read ‘‘and’’: Godolph,
Pt. 2, ch. 5, sec. 3. The same will may appoint an executor in
express terms, and others by implication according to the tenor.
Thus: ‘I appoint my sister A.B. my executrix, only requesting
that my nephews C.D. and E.F. will kindly aet for and with this
dear sister’’ is sufficient to constitute C.D. and E.F. executors
according to the tenor along with A.B.: Brown, 2 P.D. 110

The testator may by his will authorize the legatees or some
other persons to nominate executors, and probate will be granted
to the persons so nominated: Ryder, 2 Sw. & Tr. 127; Jack-
son v. Paulet, 2 Robt. 344

If there is an ambiguity as to the person named as executor,
extrinsic evidence is admissible to shew who was intended, but
it would seem that evidence of declarations by the testator tend-
ing to identify the person who was intended are not admissible;
Chappell, [1894] P. 98.

When two persons are appointed sole executors, probate is
granted to both: Court, 1 Sw. & Tr. 485

The appointment of executors may be absolute, or it is limited
as to (a) time, (b) place, or (¢) the matter over which the exee
utor is to have control, or (d) the appointment may be depend-
ent upon a condition, or he may appoint substitutes as executors
upon the happening of a eontingeney. Thus a man may appoint
his son to be executor when he shall come of age, until the son
attains his majority there is no exeeutor; or he may appoint
his widow until she re-marry: Bond v. Faikney, 2 Cas. temp.
Lee. 371. Administration with the will annexed will be granted
for the period before the duties of the executor under the will
begin, or after they end

8—WEIR.
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1 He may appoint one set of executors for the country in which
he lives, and another for each of several foreign countries. For
: example, a testator appointed a man resident in Portugal to be
his exeeutor in Portugal; such executor was held to be executor
for Portugal and not to be entitled to probate in England:
o Velho v. Leite, 3 Sw. & Tr. 456. But if he makes two wills, one

J disposing of property abroad, and appointing executors there,

i and another disposing of his property at home, the papers may
[N be taken as together constituting the last will and testament, and
Ir A all the executors named in both documents will be entitled to
4 probate : Harris, 2 P. & D. 83.

There may be one set of executors to deal with one class or
kind of property, and another to deal with others. For instance,
one may be appointed to deal with leases and estates, another
for debts due him, and a third for a bond or other specialty
owing to him. But one cannot by will appoint an executor whose

§ sole duty it is to deal with the residue of the testator’s estate
not disposed of by will. The Court cannot grant probate to an
executor who is precluded from dealing with the property which
passes under the will: Wakeham, 2 P. & D. 395.

The will may make provision for substituted executors.

‘ Thus when a testator appointed his son his exeeutor, but pro-
¥ vided that in the event of his going abroad for more than two

i months B. shall be his executor, the son went abroad and
; remained there without taking probate. Probate was then
granted to B., but the right was reserved to the son to prove the
will: Eane, 33 L.J.P. 185, The will may provide that the
substituted executor may take probate after the death of the
instituted executor: Foster, 2 P. & D. 304.
A substituted exeentor cannot take out probate until the
executor for whom he is substituted has been asked to accept

é.‘ or refuse: Smith v. Crofts, 2 Cas. temp. Lee. 557.

,‘L‘ The appointment of an executor may be made contin-
i gent on the happening of some event. The contingency may
? be intended to arise before he acts as executor, or the continuance
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of his executorship may itself be contingent. Thus there may be a
direction to one to pay all debts he owes the testator, to the other
executor, before he acts as executor: Stapleton v. Truclock, 3
Lean. 2, pl. 6.

The appointment of an executor may be void for uncertainty,
as, for instance, the testator appointed one of his sisters as sole
executrix. He had three sisters living at the time, two of whom
died in his lifetime. It was impossible to infer from the lan-
guage of the will which of the three was intended and probate
was refused to the survivor: Blackwell, 2 P.D. 72

Executors by Transmission of Office—An executor, as such,
cannot assign his office to another. But a probate does not
necessarily expire with the death of the person to whom it is
granted. An executor having received probate of his own tes-
tator’s will, by that fact becomes executor of every will of
whom such testator was the sole or last surviving exeentor, and
there is no limit to the length of such chain of succession. There
are two conditions imposed upon the application of this prineiple
The first is that each will shall have been duly proved in the
Surrogate Court: Fowler v. Richards

5 Russ. 39; Gaynor, 1
P. & D. 720. The second is that the grant of probate be not
limited in its operation: Boyne, 1 Sw. & Tr. 132; Martin,
3 Sw. & Tr. 1. These principles are illustrated in the cases. In
Reid (1896), P. 129, where probate of a will was granted to
one of two executors, leave being reserved to make the like grant
to the other, the acting executor died before having fully
administered; the other executor had not been heard of for
fourteen years. The heirs of the testator, with the assent of the
exeeutors of the deceased executor, who had acted, moved for
a grant to herself of letters of administration de bonis non.
But the grant was refused. Upon the failure of the exeeutor to
whom power was reserved, after citation, to take probate the

chain of executorship continued in the executors of the acting

executor without any fresh grant: Noddings, 2 Sw. & Tr. 15;
Re De Laronde, 19 Grant 119.
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A substituted executor may, however, by the terms of the
will be entitled to probate on the death of the executor, so as to
prevent the descent of the office: Foster, 2 P. & D. 304.

The will of a married woman which merely executed a power
under a settlement, appointed an executor generally. She was
herself the sole executrix of her deceased first husband. The
general probate of the will of the married woman was held,
even before the Aets enlarging the rights of married women, to
transmit the chain of representation, and her executor became the
personal representative of the deceased husband: Barr v. Carter
(1797), 2 Cox Ch. 429.

In order to the continuance of the chain of executorship
probate must have actually issued. If an executor die before
probate, his executor is not thereby executor of the first estate.
Letters of administration of it must be granted : Day v. Chalfield,
1 Vern. 200; Isted v. Stanley, 1 Dyer 372a;Wankford v. Wank-
ford, 1 Salk. 21.

The executor of a testator cannot renounce the executorship
of other persons of whom his testator may have been the sole or
surviving executor., He cannot accept one part of the duties
of an executor and refuse the rest: Brooke v. Haymes, LLR. 6
Eq. 25. Tt is the exeeutor of the sole or surviving executor only,
who represents the estate: Brook v. Bloomfield, 8 P.R. 267.

The administrator with the will annexed, of a deceased
executor, has no privity or relation with the original testator,
and in no way represents him. The chain of representation is
broken. The administrator is merely the officer of the Court,
and deals only with the estate of the person of whom he is
administrator: Bridger, 4 P.D. 77.

The grant of administration with the will annexed, to the
attorney for the exeeutor, does not break the chain of represen-
tation, as a will proved by the attorney of an executor is the

same thing as if actually proved by the exeeutor: Murguia,
9 P.D. 236; and the executor's representatives are entitled to
deal with the unadministered property of the testator.
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At common law the renunciation of one executor in the life
time of another was a nullity. It was not binding upon him
unless made after he became the survivor: Arnold v. Blencowe, 1
Cox. Ch. 426. On the death of an executor who accepted pro-
bate, no interest was transmitted to his executor if any of those
who refused were still alive. But The Court of Probate Act,
1857, see. 79, provides that when a person who is appointed an
executor by a will renounces probate, his rights in respect of
the executorship wholly cease, and representation proceeds as
though he had not been named exeeutor: Allen v Parke, 17
U.C.C.P. 105. See R.S.0. ch. 59, see. 65

Previous to the Acts enlarging the powers of married women
it was usual to insert a limitation in the probate of the will of
a married woman ‘‘to such property as the testatrix had a right
to dispose of,’” and also ‘‘to such property as she has disposed of
by her will.”” We have already mnoted that, upon a limited
grant, the executorship is not transmitted. Since the statutes
enabling married women to dispose of property as freely as if
they were unmarried, these limitations are no longer inserted,
and the probate is general: Price, 12 P.D. 137

The Surrogate Courts of Ontario have the same jurisdiction
in granting limited administration as the Eeclesiastical Courts
had in England: Thorpe, 15 Gr. 76
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CHAPTER XIII.
ExecuTor pE soN TogrT.

An executor of his own wrong, commonly called an exeentor
de son tort, according to the definition of the old writers, is, ‘‘He
who takes upon himself the office of executor by intrusion, not
being so tonstituted by the deceased, nor, for want of such con-
stitution, substituted by the Eeclesiastical Court to administer.”
If one who is neither exeeutor nor administrator, intermeddles
with the goods of the deceased, or in any way takes upon him-
self to discharge any of the functions or exercise any of the
rights which appertain to the office of personal representative, he
ineurs liabilities as the executor of the deceased by his own
wrong.

When, however, probate or administration has been granted
to a personal representative before the wrongful acts of inter-
meddling have been committed, the intermeddler, though liable
to the personal representative as a trespasser, is not thereby
made executor de son torf. There being a representative of
right against whom creditors and others may bring their actions,
the law will not give them rights of action against the wrong-
doer as executor de son lort: Anon, 1 Salk. 313. But, notwith-
standing that there is a lawful executor or administrator, if any
other person take the goods of the deceased person, expressly
claiming them as exeentor, or makes payments or otherwise inter-
meddles in the avowed capacity of exeeutor, then it would seem
that he may be liable as executor of his own wrong: Reid’s
Case, 5 Co. 34, There is not wanting, however, express
authority for the contrary proposition, that, even in such cases,
there cannot be a lawful executor and an exeeutor de son tort
at the same time: Hall v. Elliott, Peake N.P.C. 87; Tomlin v.
Beck, 1 Turn. & R. 438. 1In the last case it was held that a
person who was permitted by the executor in his lifetime to take
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possession of the assets, and who after the executor’s death,
applied them in the administration of the estate, was not exeeutor
de son tort of the person whose the assets were,

But one who gets the goods of the testator into his possession
before the issue of letters of administration, may, after admin-
istration has been granted, be sued as ececutor de son tort : Kel-
low v. Westcombe, 1 Freem. 122, Very slight acts of inter-
meddling with the goods of a deceased person, when there is
no legal personal representative, will make the person so inter-
meddling an executor de son tort.

Milking the cows, even by the widow of the deceased, the
taking of a Bible, of a bedstead, of a dog, the killing of cattle,
the using, the giving away or selling any of the goods, the
entering upon land leased to the deceased and taking possession,
claiming the particular estate, are all cited as acts each of which
has been held sufficient to make the person who did it an execu-
tor de son tort: Per Armour, J., in Armstrong v. Armstrong, 44
U.C.R. 615,

This is not to be understood as ineluding acts of necessity or
humanity. In a note to Dyer, 166b, a case is noticed of the
widow milking cows, as not falling under that deseription.

Almost any intermeddling, after the death of the party,
makes the person so intermeddling liable: Edwards v. Harben,
2 Term. Rep. 587. If a servant, or agent, under the direction,
and in the employ of his master, or prinecipal, sell the goods of
the deceased person, even though such sales were also made by
them, under the testator’s orders in his lifetime, both master and
servant, or principal and agent, are liable as executors de son
tort: Padget v. Priest, 2 Term. Rep. 97; Sharland v. Mildon, 5
Hare 469. The fact that the azent has accounted to his prin-
cipal, the principal being himself an executor de son tort, does
not relieve the agent. The principle that the receipt of the
agent is the receipt of the principal, does not apply to wrong-
doers. The terms agent and principal are used for convenience
though inaceurate, as both are liable as wrongdoers.
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The case of Sharland v. Mildon, ante, shews that, if before
administration is taken out, an agent is employed, the agency is
not lawful so long as the employer is a wrongdoer. But if the
employer becomes administrator all that he has done is made
right, and all that his agent has done is made right also. To the
same effeet is Hill v. Curtis, LR. 1 Eq. 90. The administrator
may ratify what has been done, even without his authority,
before he received letters of administration. The ratification
relates back, and is equivalent to prior authority: Foster v.
Bates, 12 M. & W, 226. That follows from the general doctrine
of ratification. Because, if one enters as executor of his own
wrong, and sells goods and then obtains administration, the
sale is good by relation—the wrong is purged; so that when, for
instance, a person sells a lease and afterwards obtains adminis-
tration the title goes back by relation: Kenrick v. Burges, Moor.
126.

The person who seeks to justify by reason of a discharge
from the right executor, must hand over the property or other-
wise account to the rightful executor before action is brought
against him: Curtis v. Vernon, 3 T.R. 587.

In Hooper v. Summersett, Wightw. 16, the wife was entitled
to administer, and the husband, who was living in the testator’s
house with him previous to his death, carried on the business
in the same way as in his lifetime. The wife proved the will
after action brought. It was held that the probate did not relate
back so as to abate the suit already begun. As is pointed out in
Hill v. Curtis, L.R. 1 Eq. 100, if he had pleaded plene adminis-
travit he would not have been liable for more than the assets
which he had received.

It has been settled in Paull v. Simpson, 9 Q.B. 365, that if
one person possesses himself of the property of a testator and
hands that property over to a second person, the latter is not
an executor de son tort. But he may possibly be liable in equity.
The rule in equity is the same as the rule at law, that if an
executor de son tort can prove a settled account with the right-
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ful representative before suit, it is a sufficient answer: Iill v
Curtis, LLR. 1 ]-].. 90; Merchants Bank v. Monteith, 10 P.R. 467

On the other hand a person cannot be made liable as executor
de son tort here, because only of his having intermeddled with
the goods of the testator in a foreign country: Beovan v. Lord
Hastings, 2 Kay. & J. 724; Jessup v. Simpson, 14 U.C.R. 213
But if he has the assets within the jurisdietion of the Court he is
liable: Re Lovett, 3 Ch. D. 98

When the person charged with the possession of the testator’s
property has done the aets complained of under a eolourable title
to the goods of which he has possessed himself, even though he
may fail to make out title in himself, he is not liable as executor
de son tort: Temings v. Jarrat, 1 Esp. 355. But if the colour-
able title is a fraud on the ereditors of the deceased and is
defeated on that ground, the person claiming under such title is
liable as executor de son tort: Edwards v. Harben, 2 Term. Rep
H87

A person who deals with the goods as agent of an executor,
though the will has not yet been proved, ecannot be treated as
executor de son tort. That arises from the authority possessed
by executors before probate. They derive their title from the
will, and they can do almost any acts incident to their office,
and can commence actions before proving the will. Tt is clear
that a person acting for an executor who has proved the will can-
not be treated as exeentor de son tort, and several cases shew that
the same is the case if he has not proved the will: Sykes v.
Sykes, L.R. 5 C.P. 113; Hall v. Elliott, Peake 86

But it may be quite otherwise if the executor does not prove
the will before the person acting under his direction is sued as
executor de son tort. 1In that case, the fact of the executorship
is not a sufficient answer to the action

An English company carried on business in the United States
One of the shareholders, a citizen of that country, died there, and
probate was taken out by his executors in the United States, but

not in England. The executors requested the company to trans-
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fer certain shares and debentures to them in England, and to
pay them certain dividends and interest, which the company
did. It was held that by so doing without the production of
probate or letters of administration; in England, and with
knowledge that the executors in the United States did not intend
to obtain representation in England, the company had made
themselves executors de son tort, because they had by so doing
taken possession of and administered part of the testator’s
estate: New York Breweries Company v. Attorney-General
(1899), A.C. 62.

It was contended in this case, and so decided by some of the
Judges in the courts below, that in so doing the company ‘‘had
simply done what the common law of England gives them the
right to do, namely, to pay an executor without asking him for
proof of his title by the production of the probate.”” But that
was met in the judgment in appeal by saying that what was
done was done with the full knowledge that the person whom
they paid not only was not an executor, but had given distinet
notice that he never intended to become an executor, As is
pointed out in the same case in the Court of Appeal (1898),
1 Q.B, at p. 224, ““there is a broad distinetion between acts done
by or under the direction of a mere intruder not named in the
will, and acts done by or under the authority of a named execu-
tor. The latter taking title under the will is not a tort-feasor,
neither is any one acting under him, and for certain purposes
this may be material. But if the acts of the persons who have
dealt with the assets are challenged, as they now are by the
Crown, and their rights have to be ascertained in a court of
law before probate is taken out, and a fortiori if it was never
intended to be taken out—there is no material difference between
the position of the intruder and his agents and the executor and
his agents.”’

In accordance with the prineiples just stated, a person who

acts under a power of attorney from oue of the executors who
has proved the will, is protected by the anthorization of the exeen-
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tor, and cannot be made liable as exeeutor de son tort ; but if he
continues so to act after the death of the executor has revoked
his power of attorney, he may be charged as executor de son
tort, notwithstanding that he acts under the advice of one of the
executors who has not proved the will: Cottle v. Aldrich, 4 M.
& S. 175. ’

The true eriterion of the executor’s own position is whether
he has been appointed executor, and whether he has meddled
with the estate. If he has, then he can be sued without more,
and the person into whose hands money or other assets of the
estate have come under his authority, may be liable as executor
de son tort, and may be sued jointly with the exeeutors: Re
Lovett, 3 Ch. D. 198; Ledge v. Traill, 1 Russ. & My. 281n;
Cottle v. Aldrich, ante.

Making the arrangements for the funeral of the testator, and
collecting from the debtors of the deceased person sufficient
money to meet the reasonable expenses of the funeral, is not such
an intermeddling as will leave the person so doing liable as
executor de son tort. The question for the jury to decide in
such a case is whether the sums collected were, in view of the
station and cirenmstances of the deceased, more than a reason-
able amount for the purpose: Camden v. Fletcher, 4 M. & W. 378,

So, too, making an inventory of the property of the deceased,
feeding his cattle, providing necessaries for his children or
other similar offices of kindness and charity, will not suffice to
make the person so doing executor de son tort.

The continued residence of the widow in the home of the
deceased, the keeping open of the shop through which the house
was reached, without selling any of the goods, the making
of a valuation of his goods, and the giving of a promissory note
for his debt, did not render the widow liable as executrix de son
tort: Searle v. Waterworth, 4 M. & W. 9.

In order to prevent frauds by those entitled to administration
43 Elizabeth ch. 81 was passed. It is directed to rendering liable as
executors of their own wrong all such persons as, being entitled
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to administration, decline to act, but suffer or procure the
administration to be granted to some stranger of mean estate,
to the end that they may obtain a release of their debts or obtain
the assets of the intestate from such administrator without pay-
ment of the debt or adequate consideration for the assets. The
statute makes not only those who might have had administration,
but every person obtaining a release of a debt, or receiving or
obtaining the goods of the intestate, upon any frand, or without
such consideration as shall amount to the value of the goods or
debts or thereabout, chargeable as executor of his own wrong.
See R.S.0. ¢h. 337, sec. 8.

If the testator in his lifetime made a conveyance of his pro-
perty in fraud of his creditors, and after his decease the
grantee took possession of such goods and disposed of them,
he thereby became executor of his own wrong: Edwards v. Har-
ben, 2 T.R. 587.

The liability of a person as executor de son tort is a mixed
question of law and fact. It is for the jury to say whether the
acts charged have been proved, it is for the Judge to decide
whether the acts proved make the person liable as executor
de son tort: Padget v. Priest, 2 Term. Rep. 97; Haacke v. Gordon,
6 U.C.R. 424,

An executor de son tort has all the liabilities, without any of
the rights, of an executor who has received probate of the testa-
tor’s will: Carmichael v. Carmichael, 2 Phil, 101.

He is liable to the ereditors of the deceased person to the
extent of the assets which he has received, and it is not neces-
sary to charge him expressly as executor de son tort, it is suffi-
cient to set out the facts: Re Lovett, Ambler v. Lindsay, 3 Ch. D.
198.

He may also be sued by the executor or administrator whose
right as personal representative is shewn by letters probate or
letters of administration.

He may also be sued by a legatee.

It seems to have been open to doubt whether an action for
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the administration of the estate of the deceased person could be
brought against those exeeutors who have intermeddled with
the estate, and against those who, acting for them, have taken
possession of the assets, though there has been no appointment
of a legal personal representative. The decision was in the
affirmative in Re Lovett, 3 Ch. D. 198; Coole v. Whittington,
16 Eq. 534; Raynor v. Kochler, 14 Eq. 262. The contrary was
decided in Rowsell v. Morris, 17 Eq. 20, and Cary v. Hills, 15
3q. 79. See also Qutram v. Wyckoff, 6 P.R. 150; Re Colton, 8
P.R. 542. In Ontario, Consol. Rule 196 has practically disposed
of the question.

The executor de son tort of an executor is liable at common
law in respeet of the debts of the original testator: Mayrick v.
Anderson, 14 Q.B. 719.

The liability of an executor or administrator of an executor
de son tort is governed by statute.

The executors and administrators of any person who as exee-
utor in his own wrong, or as administrator, shall waste or convert
any goods, chattels, estate or assets of any person deceased, to
his own use, shall be liable and chargeable in the same manner
as their intestate would have been if he had been living. 30 Car.
II. ¢h. 7, see. 1; R.S.0. ch. 337, sec. 16.

The liability is restricted to a devastavit. Previous to the
passing of that statute there was no such liability even in the
case of a devastavit: Wilson v. Hodson, LLR. 7T Ex. 84.

It is sufficient to sue the executor de son tort as exeeutor or
administratrix generally: Raynor v. Kochler, LLR. 14 Eq. 262.
If there be a lawful executor he may also be joined in the same
suit: Re Lovett, 3 Ch. D. 198; Carmichael v. Carmichael, 2
Ph. 101. But an administrator eannot be so joined.

The executor de son tort may relieve himself from liability by
handing over to the rightful personal representative before action
brought : Hill v. Curtis, LLR. 1 Eq. 90. But if he delay until
after an action has been bronght before he hands over the assets
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to the rightful executor or administrator, he is then too late and
his liability remains: Curtis v. Vernon, 3 Term. Rep. 587.

His liability is more restricted in one direction than that of
the legal representative. He is liable only for such assets as
have come to his hands: Yardly v. Arnold, 10 M. & W. 141; Lay-
field v. Layfield, 7T Sim, 172,

In an action by a creditor against an executor de son tort,
if the latter plead ne unques executor and judgment is against
the defendant, the plaintiff will recover his debt and costs to be
paid out of the assets of the testator if the defendant have so
much of them, and, if not, out of his own goods. By a plea of
plene administravit which may be joined with a plea denying
his executorship, he may by way of answer to the action shew
that all the assets received by him have been duly administered.
He may, for example, shew the payment of just debts of the
deceased of an equal or superior degree to that of the plaintiff,
and that such payments have exhausted the assets received by
him: Mountford v. Gibson, 4 East. 454. He may even after
action brought by a creditor under a simple contract, pay a
specialty debt and plead the payment of that debt: Ozenham v.
Clapp, 2 B. & Ad. 309. 1t would seem that he would be entitled
to any payments which would have been allowed in due course
of administration by the lawful executor: McCarthy v. Donovan,
13 Ir. Ch. R. 195. He cannot, under the plea of plene adminis-
travit or otherwise, escape liability by shewing that he has satis-
fied his own debt. If every creditor could take possession of
goods of a deceased person sufficient to satisfy his debt, great
strife and confusion would ensue: Coulter’s Case, 5 Co. 30a.
But if he obtain administration, even pendente lite, he is in the
same position as the personal representative, for administration
legalizes acts before wrongful: Pyne v. Woolland, 2 Ventr. 180.

Payments made to an executor de son tort form no defence to
the person originally indebted, when sued by the rightful execu-
tors: Thomson v. Harding, 2 Ell. & Bl. 630; Mountford v. Gibson,
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4 East. 453; Allen v. Dundas, 3 T.R. 125; Hunter v. Wallace,
13 U.C.R. 385.

The defence of plene administravit is no anwer when pleaded
by the executor de son tort in an action by the legal personal
representatives, for taking possession of the goods or money of
the deceased: Elward v. Sandford, 3 H. & C. 330. When the
acts done or payments made are such as the rightful executor
would have been obliged to perform or pay, in the course of
administration, so that neither the estate nor the executor have
been prejudiced, it would seem that such a defence may be set
up in mitigation of damages only; but not as a justification of
the unlawful aets, or payments: Padget v. Priest, 2 T.R. 100,
Mountford v. Gibson, 4 East. 454 ; Fyson v. Chambers, 9 M. & W,
468 ; Buckley v. Barber, 6 Ex. 164. Even if the payments made
amount to the full value of the goods sued for in trover or
trespass, the lawful executor is still entitled to nominal damages:
Anon, 12 Mod. 441.

It is generally said ‘‘that all lawful acts which an executor
de son tort doth are good’': Coulter’s Case, 5 Co. 306. And in
Parker v, Ketl, 1 Ld. Raymond 661 it is said that a legal act done
by an executor de son tort shall bind the rightful executor, and
shall alter the property.

Payments or sales made by an executor de son tort arve, how-
ever, subject to the limitation that to be good, as against the
legal representative, they must be made by one acting, at the
time, in the character of executor, apparently with authority to
act as such, and must not be mere solitary acts of wrongdoing.
Many acts, for instance payments or sales of property, which
are sufficient to make the person doing them liable as executor
de son tort, are not sufficient to make the payment or transfer
of property good against the lawful executor: Thomson v. Hard-
ing, 2 El. & Bl 630. In Mountford v. Gibson, 4 East. 411, the
widow, who had not otherwise intermeddled and who did not
assume to act in the character of executrix, handed back cer-
tain goods to a creditor from whom her husband had bought
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them, in satisfaction of the debt owing for them. The adminis-
trator brought trover for the goods. The creditor set up the
transaction with the executrix de son fort as a defence; but as
she was not professing to act in the character of executrix, and
he had no reason to suppose that she was executrix, the defence
failed.

An executor de son tort, is treated as an executor only for
the purpose of fixing liability upon him, and his acts are good
against the lawful representative of the deceased, only when they
are lawful, and such as the true representative was bound to
perform in the due course of administration: Graysbrook v.
Foz, Plowd. 275.

The executor de son tort cannot, by payments which he has
made, prevent the running of the Statute of Limitations in favour
of the rightful executor, even if the intermeddler himself be the
one to take out probate after the lapse of years: Webster v.
Webster, 10 Ves. 93; Cook v. Dodds, 6 O.L.R. 608; Grant v.
McDonald, 8 Gr. 468. But such payments prevent the statute
from taking effect in his favour, if sued as exeeutor de son tort:
Cook v. Dodds, 6 O.L.R. 608.

The wrongful acts of an executor de son tort to the preju-
dice of the estate are not made good by the subsequent grant of
letters of administration to him: Morgan v. Thomas, 8 Ex. 302,

It is one of the consequences of intermeddling, that a person
named as executor in the will cannot, after acts which render him
liable as executor de son tort, renounce his right to probate.
He may be cited and compelled to accept the duties of the
executorship. For the authorities on this point, see the cases
cited under Renunciation.




CHAPTER XIV.
ProBaTe—IT1s USE.

The probate of a will is a document in the prescribed form
and under the seal of the proper Court in that behalf, which
certifies that the will, a copy of which is thereunto annexed, was
duly proved and registered in the Court, and that administration
of the property of the testator was duly committed by the Court
to the executors whose names and deseriptions are therein set
out.

It extends to all property within the provinee, whether real
or personal and regardless of whether the deceased died within
the provinee or was domiciled therein at‘the time of his death,
except in e special case where probate has been limited to
persoval estate only, or is otherwise limited as to property in
conformity with the limitations of the will. For it is competent
for a testator to impose limitations on executors, or to appoint
sets of executors; he may, for example, appoint executors for dif-
ferent portions of his property. Ile may appoint executors for
properties situate in different counties: Re Cohen (1902), 1
Ch. 187.

The executor takes his authority, not from the pro-
bate, but from the will. The letters probate in the
case of an executor, or the letters of administration in the
case of an administrator, are the only evidence, recognizable by a
Court, of his authority to deal with the property of the deceased :
Stump v. Bradley, 15 Gr. 30. The probate, however, is not the
foundation of the executor’s title, but only the authentic evi-
dence of it. The personal property vests in him from the moment
of the testator’s death.

““The case of executors differs essentially from that of admin-
istrators; executors receive all their power and interest from
9—WEIR.
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the testator, and though before they can maintain an action they
must prove the will, yet the probate is only the declaration of
the proper Court that they are executors, which by the law of
Scotland is called confirming the executors to the testator, and
is the same in effect as is done here, and still the interest arises
not from the probate, therefore an executor may release a debt
or assign a term before probate, and if after probate he sues for
the same, the precedent act done by him may be pleaded in bar.
If an executor appoints another to be his executor, and dies, he
is immediate representative to the first testator, but on the death
of an administrator, his whole interest determines, and adminis-
tration de bonis non, ete., must be granted’’: Hudson v. Hudson,
1 Atk. 461.

There is no succession by law to the personal property of a
deceased person on the part of those who are entitled to it,
whether under a will or by inheritance. Under The Devolution
of Estates Act, R.S.0. 1897, ¢h. 127, real property devolves upon
the legal personal representative of the deceased, whether he
devise it, or die intestate; and apart from a econveyance from the
legal personal representative, it does not vest in the devisee or
heir until three years after the owner’s death. Upon the expir-
ation of that period, unless a caution is registered under the
statute, there is a statutory transmission of the legal estate from
the personal representative to the person beneficially entitled
thereto.

What the Act has accomplished is to vest the real estate in
the person who, as executor or administrator, is the deceased’s
legal personal representative, and to direct that it shall be admin-
istered as if it were personal estate subject to certain restric-
tions on the power to sell it: Martin v. Magee, 18 A.R. 388.

The right of succession to the personal estate, before admin-
istration was granted, formerly belonged to the ecclesiastical
Ordinary in cases of intestacy or of the inability or refusal of
the executor to act, and after the abolition of these Courts, to the
judge of the Court having the grant of probate or administra-
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tion. It would seem that in Or rio it vests in the Judge of the
Surrogate Court, by whom it is delegated to the administrator
by the grant of letters of administration.

As the effect of The Devolution of Estates Act, as stated in
Re Reddan, 2 O.R. 781, is ‘‘to abolish the distinetion between
real and persoual property for the purpose of administration,
and to devolve the whole of the estate upon the personal repre-
sentative,”’ it is open to conjecture where the legal estate is
vested in the interval between the death of the intestate owner
and the appointment of a legal personal representative. The
answer from analogy would seem to be that it is vested in the
Judge of the Surrogate Court.

In England under The Land Transfer Act, 1897, the question
in whom the legal estate vests in the interval between death and
administration, has been regarded as somewhat doubtful, but it
has been conjectured that, as the Aet has made no provision
on the subjeet, it will be held to vest in the heir-at-law : Tristram
& Coote’s Probate Practice, 13th ed., p. 8. If executors have
been appointed who aceept probate the legal estate vests in them.

In Re Pancley and London and Provincial Bank (1900), 1
Ch. 58, the testator had died in 1898 having appointed three
executors and direeted that if any of them should be absent from
England at the time of his death, he should be at liberty to prove
the will upon his return, and that all the powers and trusts
thereby given to his trustees might be exercised by such of them
as had proved. One of the executors, resident in India,
neither proved the will nor renounced. The question was
raised whether the two executors to whom probate had
been granted could convey the legal estate upon a sale
of land, or whether by the mere fact that three executors,
none of whom had renounced, were named in the will, the legal
estate was by the operation of the statute vested in all three.
In the language of the Aet, ‘“ Where real estate is vested in any
person without the right in any other person to take by sur-
vivorship, it shall, on his death, notwithstanding any testa-




132 PROBATE—ITS USE. [en. xiv.

mentary disposition, devolve to and become vested in his per-
sonal representatives or representative from time to time as if it
were a chattel real vesting in them.”” The personal representa-
tives hold as trustees for those beneficially entitled ; and personal
representative is defined by the Act as meaning an executor or
administrator. Kekewich, J., in disposing of the question said:
“‘It is common knowledge that an executor derives his title from
the will, and not from the grant of probate, and that he can in his
representative character do many things, including the transfer
of chattels real, notwithstanding that he has not proved the will.
According to the first section of the Aect, real estate becomes on
the death of a testator, and notwithstanding his testamentary
disposition, vested in his personal representative, as if it were a
chattel real vesting in them, and, having regard to what has just
been said, there is, to my mind, insuperable difficulty in holding
that it vests only in the executors who have proved to the exclu-
sion of those who have not proved, unless, of course, the latter
have, by renuneciation or otherwise, made it impossible for them
to obtain a grant of probate.”

Where executors were appointed for a special purpose only,
and other executors were appointed generally, the land devolved
to and vested in the general executors to the exclusion of the
special executors appointed only for a limited purpose: In re
Cohen’s Erecutors and London County Council (1902), 1 Ch.
187,

An exeeutor who had rcoounced would not be a necessary
party to a conveyance of land. His rights cease as if he had
not been named in the will. See R.S.0. 1897, ch. 59, see. 65,
which re-enacts The English Court of Probate Aet, 20 & 21 Viet.
ch. 77, see. 79.

The title of the exeeutor being derived from the will, it fol-
lows that before he proves the will he may do many of the acts
pertaining to his office.

The following passage from Re Stevens (1897), 1 Ch. 422,
illustrates this: ‘I need only refer for this purpose to an
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authority which eannot be disputed, namely, Williams on Exeen-
tors, 9th ed., p. 249, where it is said: ‘The executor, before he
proves the will, may do almost all the acts which are ineident to
his office, except only some of those which relate to suits. Thus
he may seize and take into his hands any of the testator’s effeets,
and he may peaceably enter into the house of the heir for that
purpose, and to take specialties and other securities for the
debts due to the deceased. He may pay, or take releases of, debts
owing from the estate; and he may receive or release debts
which are owing to it; and distrain for rent due to the testator.

And although he should die, after any of these acts done,
without proving the will, yet do these aets so done stand firm
and good. . . . 8o, if an exeeutor assents to a legacy, and
dies before probate, yet the assent is good enough. So all pay-
ments made to him are good, and shall not be defeated, though
he dies and never proves the will. In a word, the exeeutor’s not
proving the will does, upon his death, determine the exeeutorship,
but not avoid it. It must, however, be carefully observed in
this place, that although an executor may, before probate, by
assignment of a term for years, or other chattel of a testator, or
by an assent to a specific legacy, give a valid title to the assignee
or legatee; yet, if it be necessary to support that title by dedue-
ing it from the assignment or assent, it also becomes requisite to
shew the right to make the assignment or give the assent; which
can only be effected by producing the probate, or other evi-
dence of the admission of the will in the Court. If the exeeutor
died after the assignment or assent, without having obtained
probate, letters of administration cum testamento anncro must
be produced instead.” The letters of administration cum lesta-
mento annexo would prove clearly who were named executors in
the will, and the aets done by the exeeutor who had not proved
would shew his acceptance of the duties of executorship: See
Cumming v. Cummins, 3 J. & Lat. 64. Therefore, at the time of
which T am now speaking, the society might, if they had chosen,
have paid the money (due on an insurance policy on the tes-
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tator’s life) to the executors and taken their receipt for it.
Although the insurance company could safely have paid the
executors before probate, the executors could not have compelled
them to do so.”” But if one named as an executor in the will,
acts in the character of executor about the estate, he eannot
afterwards renounce, but must accept probate. If he does
not apply for probate, and the will is proved by another
he is, nevertheless, liable as an executor. Ib.

Any debtor of the testator is justified in refusing to pay his
debt to the executor until probate is produced. All proceedings
in an action by the executor to enforce such payment will be
stayed until the plaintiff obtains probate: Tarn v. Commercial
Bank of Sydney, 12 Q.B.D. 294; Webb v. Adkins, 14 C.B. 401,
i Similarly an action to recover possession of the testator’s goods,
or for damages for their wrongful conversion, brought by the
executor, must fail unless he has proved the will. He must fail
wherever it is necessary for him to prove title in himsclf as
representing the late owner: Hunt v. Stevens, 3 Taunt. 113. It
is otherwise where the executor has had actual possession, and
such possession is, in the cireumstances, sufficient to establish a
cause of aetion. For example an action for money had and
received was maintainable against a sheriff who seized and sold
| & pony, the property of the plaintiff’s deceased husband, upon
] an execution against her lodger. Her possession of the pony at ,
the time it was seized, would enable her to maintain trespass '
against a wrong-doer. She might waive the tort, and recover
{ the money produced at the sale: Oughton v. Seppings, 1 B. &
Ad. 241

The grantee of the executor is in the same position as the
executor as regards the goods of the diseased. For example, in
trover for a horse and gig, which the plaintiff claimed by pur-
chase from an executor to whom probate had not been granted
at the time of the trial, and of which neither the executor nor
the plaintiff ever had actual, exclusive possession, the plaintiff

p—
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failed to make out his title though the will itself was produced :
Pinney v. Pinney, 8 B. & C. 335.

Though it is necessary that the will be proved before trial,
yet before proof the executor in the eye of the law is considered
as having some authority; for, even before probate, he may, so
far act as to get in and receive his testator’s estate, or release
debts, or even bring actions for them, though at the trial, indeed,
the law will oblige him to produce the probate: Wills v. Rich, 2
Atk. 285.

An executor may, pending the application for probate, bring
an action to protect the testator’s estate by injunction or other-
wise, though the pleadings disclose that probate has not issued,
and the absence of probate at the time the notice of motion for
the injunetion is given will be no bar, if it has issued before the
motion is heard: Newton v. Metropolitan Railway Company
(1861), 1 Dr. & Sm. 583,

An action cannot be maintained against one named in a will
as exeeutor unless he has either intermeddled with the estate so
as to constitute himself executor de son tort or has obtained a
grant of probate; and a sale made under an execution issued
upon a judgment against such a person does not bind the
deceased’s estate: Mohamidu Mohideen Hadjiar v. Pitchey
(1894), A.C. 437. 1t is not sufficient to support such a judgment
that the defendant has applied for probate, and taken the execu-
tor’s oath of office; he may still renounce before probate is
actually granted. The suggestion that an exeeutor by applying
for probate has conclusively accepted the trusts of the will
does not seem to merit seiious consideration : Ib.
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CHAPTER XV.
Tue PropucTioN oF THE WiLL ANp CiTaTION 0F EXECUTORS.

The executors appointed by the testamentary instruments
entitled to probate have the right to prove the will and adminis-
ter the estate thereunder if they are competent and are resi-
dent within the jurisdiction. If resident ont of the jur-
isdiction, and the insolvency of the estate of the deceased
or other special ecircumstances seems to make it neces-
sary or convenient to do so in order to administer the
estate, he may be passed over and administration may be granted
to some person other than the person who would otherwise be
entitled. Court of Probate Act (1857), Ch. 77, see. 73; R.8.0.
1897, ch. 59, sec. 59; Carr v. O’Rourke, 3 O.L.R. 632.

The Court may compel the production and filing of the will to
the end that the property of the testator may be administered,

The 26th section of The English Court of Probate Aect, re-
enacted in Ontario as section 26 of The Surrogate Courts Aect,
provides means for compelling the production of testamentary
l‘ﬂp('l‘NA

““The Court of Probate may, on motion or petition, or other-
wise, in a summary way, whether any suit or other proceeding
shall or shall not be pending in the Court with respect to any
probate or administration, order any person to produce and
bring into the principal or any distriet registry, or otherwise
as the Court may direct, any paper or writing being or purport-
ing to be testamentary, which may be shewn to be in the posses-
sion or under the control of such person; and if it be not shewn
that any such paper or writing is in the possession or under the
control of such person, but it shall appear that there are rea-
sonable grounds for believing that he has the knowledge of any
such paper or writing, the Court may direct such person to
attend for the purpose of being examined in open eourt, or npon
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interrogatories respecting the same, and such person shall be
bound to answer such questions or interrogatories and, if so
ordered, to produce and bring in such paper or writing, and shall
be subject to the like process of contempt in case of default in
not attending or in not answering such questions or interroga-
tories, or not bringing in such paper or writing, as he would
have been subject to in case he had been a party to a suit in
the Court, and had made such default, and the costs of any such
motion, petition, or other proceeding shall be in the diseretion
of the Court.”” See Shepherd (1891), P. 323, in which the
execntors and solicitor were ordered to bring in all wills and
testamentary papers in their possession, on the applieation of
persons who supposed they were heneficiaries, produetion other-
wise having been refused.

The practice of the Surrogate Courts in Ontario by seetion
37 of The Surrogate Courts Act, 1897, so far as the circumstances
admit, and the Ontario Statutes and Surrogate Court Rules do
not otherwise provide, is according to the practice of the Probate
Court in England, as it stood on the 5th day of December, 1859,
The examination mentioned above must be in open court or
on interrogatories: Laws, 2 P. & D. 458, or in case of illness,
before a commissioner: Banfield v. Pickard, 6 P.D. 33,

The procedure in Ontario is by order of the Judge of the
proper Surrogate Court, under Surrogate Court Rule 21 and not
by citation or subpana as was the practice in England.

A solicitor, notwithstanding that he has a claim against the
estate of the testator for unpaid costs, will be ordered to pro-
duce the will when it is in his custody. His lien upon his client’s
papers for costs, does not extend to the client’s will after his
death: Georges v. Georges (1811), 18 Ves, 294 ; Balch v. Symcs, 1
Turn, 87; Ex parte Law (1834), 2 A. & E. 48.

The holder of a will directed to produce it, cannot dispute
the jurisdiction of the Conrt, it seems, so to put the party
seeking its production to the necessity of shewing residence or
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property of the testator in the county: Brown v. Coates, 1 Add.
345.

The order may direct all testamentary papers in the custody
of the person to whom it is directed, to be brought in: Shep-
herd (1891), P, 323.

If the will is in duplicate both parts must be brought in.

The testamentary papers having been discovered and filed in
court, any person interested in the estate, whether as beneficiary
or as creditor, may, upon a proper case being shewn, procure
an order that all those having a prior right appear and accept
probate or renounce the same. This order takes the place of
a citation under the former practice.

A citation answers two purposes: It either compels a represen-
tation to be taken by those who are primarily entitled to it, or
where they do not take it, the process provides a substitute for
voluntary renunciation on their part.

It may be noted, too, that 21 Hen. VIIIL. ch. 5, see. 6, confers
jurisdiction on the Probate Judge or Surrogate Judge to cite
before him any person named as executor of any will, to prove
or refuse to prove such will and to bring in inventories and to do
every other thing necessary or expedient coneerning the same.
See R.S.0. ch. 337, see. 1.

Section 16 of The Court of Probate Act (Imp.), 1838,
enacts that when an executor dies without having taken probate,
and whenever an executor named in a will is cited to take pro-
bate, and does not appear to such citation, the right of such
person in respect to the executorship shall wholly cease, and the
representation of the testator, and the administration of his
effects, shall and may, without any further renunciation, go,
devolve, and be committed in like manner as if such person
had not been appointed executor. See R.S.0. ch. 337, sec. 2.

The order to appear and prove the testament, and take upon
him the execution thereof or refuse the same may be issued by
the Court either ez officio, or at the instance of any person who
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discloses upon oath that he has an interest therein: Wms. on Ex.
10th ed., p. 228.

Before any citation can issue in respect of a will, the will
must have been filed. The party citing must therefore have
previously taken steps to get the will deposited in the proper
office: Tristram & Coote, 13th ed., p. 232,

If proceedings are taken against a person who fails to bring
in and file a testamentary paper, or to declare on oath his knowl-
edge of any such paper, the application must, in the first instance,
be upon notice to the person proceeded against. The practice of
the High Court of Justice in regard to attachment is followed :
Baigent v. Baigent, 1 P.D. 421 ; Parkinson v. Thornton, 37 L.J.P.
& M. 3.

An executor who failed to obey a citation to accept or refuse
probate under 21 Hen. VIIL ch. 5, see. 6, was liable to ex-com-
munication for a contempt, and is still punishable in England
under the 25th section of The Court of Probate Aet, 1857.

In Ontario, section 32 of The Surrogate Courts Act gives
the Surrogate Court the same powers for enforeing its orders
and punishing contempt as are vested in the County Courts,

The machinery being thus provided for the discovery, pro-
duction and deposit of testamentary papers, and for causing the
exceutors to accept probate and administer the property, or be
deprived of all right thereto as completely as if they were not
appointed executors by the will, the residuary legatee or devisee
may obtain an order to compel the executor to accept or refuse
probate, or to shew cause why letters of administration with the
will annexed should not be granted to the person who obtains the
order. So also a legatee or a creditor may cite the executor, the
residuary legatees and the residuary devisees, if there are resi-
duary bequests and devises, or the next of kin, if the residue
has not been disposed of. The right of the ereditor is not lost
though his claim is barred by the Statute of Limitations:
Coombs, 1 P. & D. 193. The right of action is barred, but the
debt remains, and the administrator is entitled to retain it:
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Stahlschmidt v. Lett, 1 Sm. & Giff, 415, In such circumstances
the ereditor would be required, before obtaining the grant, to
give a bond to distribute the assets veliably with other ereditors
and withont any preference of his own debt: Coombe, 1 P. & D.
288 Elisha Peck, 1 Sw. & Tr. 141,

It is optional with an exeeutor whether he will aceept or
refuse probate, and he may finally renounce at any time before
the grant has actunally been made, even thongh he has taken the
oath of office: Mohamidu Mohideen Hadjiar v. Pitchey (1894),
A.C. 437,

The time within which an executor may accept or renounce is
in the diseretion of the Surrogate Judge before whom he is cited.

An exeentor who has intermeddled in the estate of his testa-
tor may be cited to take probate of the will, and, in case he
refuses, may be compelled to do so by attachment. The attach-
ment does not issne, in the first instance, for non-obedience to
the citation. The proper course is, in the first instance, to issue
a peremptory order upon the executor to take probate within
ten days from the date of the order; and to pay the costs of the
application: Mordaunt v. Clarke, 1 P. & D. 592,

In Ontario the grant of probate or letters of administration
belongs to the Surrogate Court for the county in which the tes-
tator or intestate had at the time of his death his fixed place of
ahode.

If he had no fixed place of abode in, or resided out of
Ontario at the time of his death, the grant may be made by the
Surrogate Conrt for any county in which the testator or intes-
tate had property at the time of his death.

In other cases the grant of probate or letters of administration
belongs to the Surrogate Court of any county: R.S.0. 1897, ch.
59, see. 19.

If the testator or intestate had no fixed place of abode in, or
resided out of, Ontario, at the time of his death, notice of the
intended application must be given by advertisement in three
successive issnes of the Ontario Gazette, See. 39,



CHAPTER XVI.
Prosate IN CommoN ForMm,

Proceedings under The Surrogate Courts Act and the rules
made thereunder are either contentious or non-contentious.

In Ontario a proceeding is adjudged contentions when an
appearance has been entered by any person in opposition to the
party proceeding, or when a citation or Judge’s order has been
obtained against a party supposed to be interested in a pro-
ceeding, or when an application for grant is made on motion
and the right to such grant is opposed, or when application is
made to revoke a grant, or when there is contention as to the
right to obtain probate or administration, and before contest
terminated : Rule 1. The practice as to appearance, and for the
conduet of contentious business after appearance is the same,
as nearly as may be, as the practice in the High Court of Jus-
tice: Rule 2.

Non-contentious business, as defined by the rules, includes all
common form business, as defined by The Surrogate Courts Aet,
and the warning of caveats.

““Common form business’’ shall mean the business of obtaining
probate or administration where there is no contention as to
the right thereto, including the passing of probates and adminis-
tration through a Surrogate Court when the contest is termin-
ated, and all business of a non-contentious nature to be taken in
a Surrogate Court in matters of testacy and intestacy not being
proceedings in any suit, and also the business of lodging caveats
against the grant of probate or administration. R.S.0. 1897, ch.
59, see. 2, sub-see. 4; R.S.M. 1902, ch. 41, sec. 2 (d). This defin-
ition is taken from The Court of Probate Aet (Imp.), 1857,
“Surrogate Court’’ being substituted for ‘‘Court of Probate.”’
R.S.B.C. ch. 73 gives substantially the same definition.
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Wills may be proved either in common form or in solemn
form. In common form the grant is based on evidence set out
by affidavit. In solemn form the evidence is taken in open court,
and all parties intevested are usually cited to appear.

We have seen in previous chapters, that the unrevoked or
duly revived testamentary instruments of a competent testator,
properly executed, without coercion, fraud or undue influence,
made with knowledge and approval, on the part of the testator,
of its contents, are entitled to probate,

The application may be made by a solicitor or by the appli-
cant in person. Solicitors are the only persons allowed to act on
behalf of others in the Surrogate Court. See Rule 2.

No probate will be issued until after seven days from the
death of the testator except by direction of the Judge. Rule 3,
and see also Rule 64.

The usual practice in ordinary cases is to file all the necessary
documents with the proper law stamps affixed, in the office of
the Registrar of the Surrogate Court of the county in which the
deceased person had his fixed place of abode at the time of his
death.

The Surrogate Registrar then transmits to the Surrogate
clerk by letter a notice of the application, containing the name,
description, additions and late abode of the testator, the time of
his death, the name of the person applying, and such other in-
formation as the Rules may from time to time preseribe. The Sur-
rogate clerk makes a search in the records of his office and for-
wards a certificate to the Registrar, upon the lapse of seven days
after the death in the case of probate, or fourteen, if adminis-
tration is sought. This certificate shews whether or not applica-
tion for probate or administration in respect of the property of
the same deceased person has been made in any other Surrogate
Court, or whether any appointment has been made by the High
Court. R.S.0. 1897, ch. 59, seec. 47.

Unless upon special order or judgment of the Court no pro-
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bate or administration will be granted without this certificate.
Section 45,

In case it appears by the certificate of the Surrogate clerk
that application for probate or administration has been made in
two or more Surrogate Courts, the Judges of these courts stay
all proceedings therein, and a Judge of the High Court upon
application to him inquires into, and determines in a summary
way, what Surrogate Court has jurisdiction. His adjudication
is final, and the Surrogate clerk transmits a certified copy of it
to the Registrars of all the Surrogate Courts concerned. The
High Court Judge has also jurisdiction over the costs of such
proceedings. Sections 48-51,

When applications for representation to the estate of a
deceased person who had no fixed place of abode in Ontario and
left property in several counties therein, are made in more than
one Surrogate Court, preference will be given to that made by
the person nearest in the order in which administration is usunally
granted ; the application of a mother will be preferred to that
of the brothers or ereditors: Ke Tougher, 3 O.1.R. 144,

The proper certificate having been received from the Surro-
gate clerk under section 45 that no other application appears to
have been made in respect of the property of the same deceased
person, or upon the termination of the contest under sections 48-
51 of the Aect, the Registrar attends the Surrogate Judge in his
chambers, without the attendance of the applicant or his solicitor
being required, submits to him the will and other necessary
documents and proofs, and if everything is regular and proper
the Judge directs probate to issue.

The documents which are required to be filed, in an ordinary
case, with the Registrar of a Surrogate Court are as follows:—

1. The petition of the executors.

Every application to a Surrogate Court for grant of probate or
administration must be by petition prepared, signed and pre-
sented by the applicant or his solicitor. The petition must itself
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shew the value of the whole property of the deceased, and the
separate value of the personal and real estate. An itemized
appraisement of both, verified by oath, must accompany the appli-
cation: Rule 5.

The necessary affidavits to lead grant and the executors’
oath may either be filed with the petition, or at any time after-
wards before the Registrar submits the application to the Judge:
Rule 8. If there should appear to be any material variation be-
tween the facts stated in the petition and the facts disclosed by
the affidavits, the Judge may direet the petition to be amended,
and he may also direct a new notice to be sent to the Surrogate
clerk: Rule 9. This might be necessary, for example, if the
petition gave the date of the testator’s death in a later year
than the fact was,

2. The renunciation of all executors who do nol join in the peti-
tion and have not been excluded by their failure to accept
probate in answer to a citation.

Renuneciation is the act whereby a person who has a superior
interest or right to probate or administration waives and aban-
dons it. It must be absolute and without reserve, and takes affect
from the day of its date: Munday v. Slaughter, 2 Curt. 72,

It is permanent and no second renunciation is required, and
it is not necessary to cite the person who has renounced: Harri-
son v. Harrison, 1 Rob. 406.

The right of an exeeutor, or person entitled to administration,
to renounce is well settled : Doyle v. Blake, 2 Sch. & Lef. 239. The
right may be exercised at any time before the actual passing of

the grant, though the petition has been filed, and the oath of

office as exeentor or administrator has been sworn: Mohamidu
Mohideen Hadjiar v. Pitchey (1894), A.C. 437,

No liability in connection with the estate of the testator
attaches to an executor who has renounced probate without hav-
ing intermeddled with the estate; and an action against him
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for the testator’s liabilities will be dismissed with costs: Stinson
v. Stinson, 2 Gr. 508; Vanallo v. Mitchell, 15 Gr. 665.

The 79th section of The English Court of Probate Act, 1857,
which is section 65 of The Ontario Surrogate Courts Aet, pro-
vides that whenever ‘‘any person renounces probate of the will
of which he is appointed executor, or one of the executors, the
rights of such person in respect of the executorship shall wholly
cease; and the representation to the testator and the administra-
tion of his effects shall and may, without any further renuncia-
tion, go, devolve and be committed in like manner as if such
person had not been appointed executor.”

A renunciation of probate operates as though the name of
the executor were thereby expunged from the will: Noddings,
2 Sw. & Tr. 15. Even when the will confers a power on ‘‘my
exceutors hereinafter named,”’ it must be determined from the
language of the will whether the power was given to them as
three named individuals or whether it is annexed to their office.
““In the former case, the power can only be exercised by all the
persons named ; in the latter, it ean be exercised by those who
actually take probate and by them only’’: Crawford v. Forshaw
(1891), 2 Ch. 261.

The Court has power to permit an executor who has filed
a renunciation of his rights, to retract such renunciation, not-
withstanding the terms of section 79 of The Imperial Probate
Aect, 1857; but he certainly will not be permitted to do so, unless
he can shew that such retractation is for the benefit of the estate
or of those interested under the will: Gill, 3 P. & D. 113;
Badenach, 3 Sw. & Tr. 466. The same principle was affirmed
in Stiles (1898), P. 12, in which it was decided that in a
proper case, where the circumstances have altered, one of several
executors who had renounced, may be allowed to retract his
renunciation, and carry on the executorship. It would seem
that when all the executors have renounced, and administration
with the will annexed has been granted, the renuneciation could
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not be retracted, for the obvious reason that the representation
had been suffered to go into another channel. The exeeutor who
had taken probate had absconded, and the executor who had
renounced was allowed to retract his renunciation and take
probate. In Wheelwright, 3 P.D. 71, the sole executrix
having renounced, and the administrator with the will annexed
having died, administration was granted to the sole executrix
who was also universal legatee, in the latter capacity but not
in the former.

A renunciation which has been taken into the proper office,
but not acted upon therein may be withdrawn, and probate
granted to the renouncing executor: Morant, 3 P. & D. 151.
So that, as one may renounce at any time before the grant is
made, he may also withdraw that renunciation before it is acted
upon by the making of the grant.

The provisions of section 79 of The Court of Probate Act,
1857, do not apply to renunciations made before it came into
force.

In House v, Lord Petre, 1 Salk. 311, the common law rule
in force prior to the statute is thus stated: ‘‘ Where there are
several executors, and one renounces before the Ordinary, and
the rest prove the will, by the common law he who renounced
may at any time afterwards come in and administer, and, though
he never act during the life of his eompanions, may come in
and take on him the execution of the will after their death;
and shall be preferred before any executors of his companions.”’
Can, S.U.C. ch. 16, sec. 1, which enacted section 79 of The Eng-
lish Act, made the renunciation peremptory: Allen v. Parke, 17
U.C.C.P. 105.

An executor who renounces probate thereby forfeits any
bequest given to him in that character; and the presumption is
that a legacy given to a person appointed executor is given to
him in that character; and it is on him to shew something in the
nature of the legacy, or other circumstances arising in the will,
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to repel that presumption: Stockpole v. Howell, 13 Vesey. 420;
Jervis v. Lawrence, LLR. 3 Eq. 345; Paton v. Hickson, 25 Gr. 102,

An executor who has intermeddled with the estate of his
testator, cannot subsequently renounce; the Court has no power
to permit him to do so. If an executor has rendered himself
liable by acting in the affairs of the estate, and the Court not
knowing it, grants administration to another, such administration
may be revoked, and the executor compelled to prove the will:
Mordaunt v. Clarke, 1 P. & D. 592; Re Stevens (1897), 1 Ch.
422. In Badenock, 3 Sw. & Tr. 465, a renunciation was held
invalid after intermeddling, and the executor was allowed to
retract it on that ground.

Proof should, therefore, be given that an executor who re-
nounces has not intermeddled with the estate of the testator.

A renunciation, accompanied by the original will, may be
filed at any time after the death of the testator: Fenton, 3
Add. 35.

The executor must either renounce, or be cited, before admin-
istration with the will annexed will be granted to the residuary
legatee. The consent of the executor is not sufficient : Garrard v.
Garrard, 2 P. & D. 238.

Under the English Rule 50 (1862), a renunciation by a
person as executor is a waiver of his rights in other capacities
as well, as, for instance, as residuary legatee.

This rule has been construed to mean that where a man under
a will occupies in reference to the testator two different char-
acters, he shall not select either one he pleases as the basis of
his grant, but must take administration on the largest ground:
Russell, 1 P. & D. 634.

Consequently an executor could not renounce, and take
administration as residuary legatee, next of kin or ereditor,

Nor could the residuary legatee or next of kin take adminis-
tration as a creditor.

But an executor may say that he will have nothing to do
with the property as executor, renounce probate in his own
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right, and afterwards take administration with the will annexed
as attorney of other executors who are out of the jurisdiction:
Russell, ante.

The renunciation of executorship of his own testator’s will
operates as a renunciation of the wills of which the testator was
executor, and breaks the chain of representation. The represen-
tatives of an executor are bound by his renuneiation: Perry,
2 Curt. 655.

In Ontario the forms annexed to the Rules contemplate that
renuneiation shall be under seal. Forms 27 and 28. Under
21 Hen. VIIL ch. 4, see. 1, now R.S.0. 1897, ch. 337, sec. 12, a
written renunciation not under seal, made before and produced
from the office of the Surrogate is sufficient to enable the other
excentors to convey under a power given them in the will to sell
the real property. Doe v. McGill, 8 U.C.R. 224,

It may be made under a power of attorney to that effect:
Rosses, 3 Sw. & Tr. 492,

Infants and minors may renounce by their gnardians; and
retractation, when it can be made, is made in the same way:
West v. Willby, 3 Phillim. 374. A mother has been appointed
guardian to renounce in behalf of a child en ventre sa mere.
See R.S.0. ¢h. 168,

We have already seen that the failure to enter an appearance
to a citation has the same effect as a renunciation.

Where all the next of kin have renounced in order that a
stranger might take, and his application was afterwards refused,
the Court permitted one of them to retract: Blake, 14 W.R.
1021,

Somewhat greater latitude is allowed in permitting retracta-
tion of administration than of probate; upon the death of the
original administrator, who was of inferior degree, those of
superior degree may retract their renunciation and take adminis-
tration de bonis non: Skeflington v. White, 1 Hagg. 702.

But administration will be granted to the retracting party
only in the same limited form as it was originally granted in.
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Thus, upon the death of a ereditor who was appointed admin-
istrator during the lunacy of the widow, the next of kin who had
renounced, was allowed to retract, and was granted administra-
tion limited in the same way : Penny, 1 Rob. 426,

Non appearance to a eitation, upon the death of the adminis-
trator then appointed, does not require a retraction. The party
refusing in that way may come in and take a grant de bonis non,
but he is subject to precisely the same rules as govern a retracta-
tion, and has no more privileges than the person who renounced
in form: Trist. & Coote, 13th ed., p. 230,

3. The executor’s oath.

This must be in writing sworn to by each of the exceutors,
as an affidavit: Rule 12,

All.may join in one affidavit. In fact all the proofs to lead
grant may be embodied in one affidavit: Rule 8.

Rule 38 provides that when there are several deponents the
names of each must appear in the jurat,

Every will or copy of a will to which an executor or admin-
istrator with the will annexed is sworn, shall be marked by
such executor or administrator and by the person before whom
it is sworn. The will is marked by the signature of the executor
or administrator written thereon, either at the foot of the last
page if there is room, or on the back of the will. 1t should not
be marked on a sheet on which no part of the will is written,
though the sheet is annexed to the will.

The English Rule 47 (1862) direets that, in non-contentious
business, ‘‘the usual oath of administrators, as well as that of
executors and administrators with the will, is to be subseribed
and sworn by them as an affidavit, and then filed in the registry.”

In Ontario Rule 12 also directs that ‘“the usual oath of
administration is to be reduced to writing, and to be subseribed
and sworn to by the executors or administrators as an affidavit.”

The form provided under the English Rule as the usunal oath
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of administration requires the exact day of the testator’s death
to be deposed to. The form prescribed in Ontario requires the
executor to swear, not that the testator died ‘‘on’’ the specified
day, but ““on or about’’ the date named.

The form of the executor’s oath, so far as it relates to the
death of the testator, where the Court gives leave to presume
death from continued absence for a long period or from ship-
wreck or similar calamity, is discussed later in connection with
the affidavit of death. It is not made until leave has been
given, upon motion, to presume the death, and recites the order
to which it is made to conform.

The variations in the form of the oath when the probate is
limited, are indicated in the forms.

4. The affidavit of the testator’s death and place of abode.

Since the testament is of no effect so long as the testator
liveth, in addition to the statement contained in the oath of
each of the executors as to the fact of the death of the testator
““on or about’’ the date named, a formal affidavit is usually made
by some person having actual personal knowledge of the fact of
the death, which sets out as well the time and place when and
where the death occurred, as the place where, at the time of his
death, the testator had his fixed place of abode. The knowl-
edge which the exeentor has as to the testator’s death, may well
in many cases be derived from information received from others.
The witness who speaks diveetly as to the death, should speak
only from personal knowledge.

Where, however, there is no certain knowledge regarding the
death of the testator resort must be had to the presumptions of
law.

At common law it may be presumed that a man is dead at
the expiration of seven years from the time he was last known
to be living: Doe d. Knight v. Nepeau, 5 B. & Ad. 96, 2 M. & W.
893; Elizabeth Haw, 1 Sw. & Tr. 7. But there is no legal
presumption as to the date of his death: Ib.; Alston (1892),




CH. XVL] PRESUMPTION OF DEATH. 151

P. 142; Nicholls, 2 P. & D. 461. 1t is necessary for the person
who asserts the death of the absent person of whom nothing has
been heard, at an earlier time than the end of the seven years, to
affirmatively establish it by evidence: Doe d. Hagerman v.
Strong, 8 U.C.R. 291. There is no presumption of the death
until the end of the seven years; those who assert death earlier
must prove it: Ke Benham’s Trusts, LLR. 4 Eq. 416; Re Phine’s
Trusts, LLR. 5 Ch. A, 139,

The cireumstances of the disappearance may be such as to
raise the presumption of death after a much shorter time than
seven years. In less than two years after a ship on which the
testator sailed was last spoken with before her final disappear-
ance on a voyage from Liverpool to Peru, an application for
administration was granted. Nothing had been heard of the
vessel or any of her passengers afterwards, and the underwriters
had paid as upon a total loss: Alston, [1892] P. 142,

In Matthews, [1898] P. 17, the testator, an old man, dis-
appeared suddenly from his home without any assignable cause,
and was not afterwards heard of. Ie was living on the rents
of his houses, and was in comfortable cirecumstances. After his
disappearance, searches had been made in the neighbourhood
without result, advertisements had been published in five news-
papers, the registers of deaths searched, the police and other
officials had made investigations. On affidavits establishing these
facts the Court gave leave to presume his death. See also Norris,
1Sw. & Tr. 7.

In Saul, [1896] which was a case of the total disappearance
ance at sea of a ship on which the testator was mate, leave was
given on April 20th, 1896, to make an affidavit that the testator
had died on or sinee March 31st, 1895, that being the last date
m which the ship was heard of.

The time before which a person died may be presumed from
cireumstances, even within the period of seven years.

In the case of In re Henderson’s Trusts, cited in In re Beas-
ney’s Trusts, LR, 7 Eq. 498, the Master of the Rolls came to the
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conclusion that the fact that the person presumed to be dead
had not applied for a half-yearly payment of an annuity for
which he had hitherto regularly applied, and on which he
chiefly depended for his maintenance, was sufficient to lead to the
presumption that he died before such payment became due. In
the last mentioned case Wm. Beasney was of drunken habits and
in such ill-health when last seen, in August, 1860, that his death
might have been expected at any time. Ile failed to apply for
his October dividend in 1860, and nothing was ever heard of
him after August, 1860. In 1869 he was presumed to have died
before November, 1860.

Where positive proof of the testator’s death cannot be given,
the applicant for probate must lay the facts before the Court
and verify them fully by affidavit. If the facts deposed to shew
a reasonable presumption of the death of the person who has dis-
appeared, the Court will give permission to the applicant to
swear that the person died on or since the date of his disappear-
ance, and will grant probate or administration as the case may
be.

Advertisements, asking for information eoncerning the person
supposed to be dead, are, as a general rule required to be inserted
in newspapers published in places where such information is
most likely to be obtained, especially if the death of the person
is presumed from his not having been heard of for a long time:
Robertson, [1896] P. 8. If, however, the deceased is pre-
sumed to have perished in a ship which was lost at sea, the
advertisement may be dispensed with by the Court: Norris,
18w. & Tr. 7.

On an application for leave to swear that a person was dead,
who had emigrated to Australia and for some years after cor-
responded regularly with his relatives, but who had not been
heard of for twenty-five years past, the Court ordered advertise-
ments inquiring for information about him to be published in
newspapers: Robertson, [1896] P, 8,

In Clarke (1896), P. 287, on an application by the next
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of kin for leave to depose to the death of a person who left
England for Australia in 1865, and corresponded with his
relatives in England until 1877, but had not since been heard of,
the affidavits shewed that advertisements asking for information
eoncerning him had been published in England and Australia in
1895; but letters referred to in the affidavit of the applicant were
not produced and there were no affidavits of other persons cor-
roborative of his belief that the testator was dead. The applica-
tion was enlarged for further and better material.

Where the estate of the person whose death the Court was
asked to presume consisted in part of a poliey of assurance on
his life, the Court ordered that notice should be given to the
insurance company of the application for leave to swear to the
death as having oceurred in or since the month of October, 1877,
the date of the last letter recc.sed from him. Advertisements
had been inserted in the prineipal newspapers in Vietoria and
New South Wales, where he was last known to have been. In
ordering notiee to be giver to the insurance company the Court
said: ““In these cases we are asked to proceed very much in
the dark, and T think that before any order is made we ought to
take every step which appears to be likely to throw light on
them. Those who are interested in shewing that the man is
alive ought certainly to have the opportunity of doing so if they
ean. You must give notice to the insurance company, but sub-
jeet to that, the death may be presumed as having oceurred in or
since October, 1877"": Barber, 11 P, & 1. 78,

In Saul, [1896] P. 151, on a notion for a grant of pro-
bate and leave to make an affidavit that the testator had died on
or since March 31st, 1895, after which date the ship on which
he was sailing as mate had not been heard of, it appeared that a
letter had been received from an insurance company with whom
the deceased had insured his life, stating that they did not intend
to interfere in respeet to either application. The letter was
ordered to be filed, and the motion was then granted.

Notice of the intended application should be given to all
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persons who have an interest opposed to the presumption of
death. Those who are interested in shewing that the man is
alive ought certainly to have the opportunity of doing so if
they can: Barber, 11 P.D. 78,

If the death of a person is to be presumed from the lapse of
seven years without his having been heard of, the next of kin
should be notified of the application.

The affidavit referred to is the oath of the executor or admin-
istrator, varied to suit the circumstances by inserting a recital
of the order by which leave to depose to the death is given, and
stating that the testator died on or since the date when he was
last heard of.

It is not usual to give leave to presume the death of some
person other than the one whose estate is to be administered.
In Clarke, 15 P.D. 10, the wife, or widow, died intestate
in 1889. Her husband had gone to South America in 1870, and
had not been heard of after 1873. The wife’s next of kin claimed
administration of her estate, on the contention that she died a
widow. The Court refused to assume that she was a widow, or
to presume that the husband was dead seven years after he was
last heard of.

In Nicholls, 2 P. & D. 461, it was stated that the mode in
which this Court and the Courts of Equity deal with such a
state of things, is to say that those whose elaim is founded on the
survivorship of either must prove it affirmatively. Thus, if the
next of kin of the hushand claim administration to the wife on
the ground that he survived, they must produce evidence of the
fact, and, conversely, if the next of kin of the wife claim the
grant, they must shew that she survived. The wife’s next of
kin having failed to shew that she died a widow, the Court
ordered the usual practice to be followed, and directed the hus-
band or his representatives to be cited.

In Reed, 29 L.T. (N.S.) 932, the applicant for administra-
tion was the mother of the intestate. His father had disappeared
twenty-two years before. She was allowed to take the grant on
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the filing of her affidavit that she believed herself to be the sole
next of kin, apparently without eitation or advertisement.

This case was followed in Callicott, [1899] P. 190. The
intestate in that case died in 1898, Iis son would, if alive have
been entitled to administer, but he had married and left the
country in 1872, and had not been heard of since. A son of the
intestate’s deceased daughter was allowed to take a grant of
administration without requiring the missing next of kin to be
cited by advertisements, on his filing an affidavit that he believed
himself to be the sole next of kin. See also Shoosnuth,
[1894] P. 23.

When the High Court of Justice has decided in favour of the
presumption of death, and has adjudged payment of trust funds
to the next of kin, on establishing the facts of the case and the
order of the High Court, the Surrogate Court will dispense with
the advertisements, and grant administration to the next of kin:
Main, 1 Sw. & Tr. 11,

In seeking to prove the death of the person whose estate is
to be administered, it is often of importance, as determining
the suceession, and the right to administration, to shew which of
two persons is the survivor. This question arises when one of
them has disappeared and has not been heard of for upwards of
seven years, but with the presumptions in that case we have
already dealt. It also arises when the two persons have perished
in the one calamity, such as a shipwreck, a fire, a railway col-
lision or an earthquake, and there is no direct evidence of sur-
vivorship.

The law in regard to presumptions arising out of such eir-
cumstances was discussed in the House of Lords in Wing v,
Angrove, 8 ILL.C. 183, and the following principles were estab-
lished.

There is no presumption of law arising from age or sex as
to survivorship among persons whose death is oceasioned by one
and the same cause.
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Nor is there any presumption of law that they all died at the
same time. The question is one of faet, depending wholly on
evidence, and if the evidence does not establish the survivorship
of any one, the <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>