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CORRIGENDA.
page 512—for 1 * Copy of depositions ” (side heading to section 595) read 

“ Recognizance to prosecute” 
page 625—Insert ‘‘Amendment of 1900 ” above sec. 702 
page 711—In line 1 of see. 852, for ‘‘Court by which any judge” read 

“ Court by which and any judge.”
page 743—strike out the seventh line from foot of page “Crim. Code one 

hundred and twenty-three.” 
page 789—for “R. v. Ilenell ” read 44 R. v. Herrell ”



THE CANADIAN CRIMINAL CODE,
AND THE

LAW OF CRIMINAL EVIDENCE
APPLICABLE THERETO.

THE CRIMINAL CODE, 11192
(Statutes of Canada, 55-56 Viet., Chap. 2!)) and amending 

Acts 1893 to 1901, inclusive.

ER Majesty, by and with the advice and consent of the
11 Senate and House of Commons of Canada, enacts as 
follows :—

[N.B.—Where in the original Act passed in the reign of Her late Majesty, 
Queen Victoria, reference was made to “Her Majesty," the text is now 
printed “ His Majesty,” and the word “King’s” substituted for “Queen’s,”etc.]

TITLE I.
INTRODUCTORY PROVISIONS.

I’AHT I.

PRELIMINARY.
Sect.

1. Short title.
H. Commencement of Act.
IS. Explanation of term*.
4■ Meaning of expre**ioi>* in other Act* retained.
S. Offence against statutes of England, Great Britain or the 

United Kingdom.
ti. Consequences of committing offence.

1 Short Title.—This Act may be cited for all purposes 
as The Criminal Poile, 1892.

Sub-divisions of Code.]—The arrangement of titles in this Code is as 
follows i—

Title I. Introductory provisions; II. Offences against public order, 
internal and external ; III. Offences affecting the administration of law and

1—CRIM. CODE.
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justice : IV. Offences against religion, morals and public convenience; 
V. Offences against the person and reputation; VI. Offences against the 
rights of property and rights arising out of contracts, and offences connected 
with trade; VII. Procedure; VIII. Proceedings after conviction; IX. Actions 
against persons administering the criminal law; X. Repeal, etc. There are 
two schedules to the Code, the first containing the Forms, and the second a 
Table of Acts repealed by the Code (see under sec. 981). The Code Forms 
are in this treatise set forth under the respective sections to which they 
refer. There is also an appendix of Acts and parts of Acts which are not 
affected by the Code. See under sec. 9811 (3).

Legislative power.]—Section 91 of the British North America Act, 1867, 
embodying the Canadian Constitution, provides that it shall be lawful for the 
Dominion Parliament to make laws for the peace, order, and good government 
of Canada, in relation to all matters not coming within the classes of subjects 
thereby assigned exclusively to the Legislatures of the provinces; and for 
greater certainty, but not so as to restrict the generality of the foregoing 
terms,” it is thereby declared that (notwithstanding anything in that Act) 
the exclusive legislative authority of the Parliament of Canada extends to 
all matters coming within certain classes of subjects enumerated, amongst 
which is: (27) The Criminal Law, except the constitution of courts of 
criminal jurisdiction, but including the procedure in criminal matters.

Section 92 of the same statute provides that in each province the Legis
lature may exclusively make laws in relation to matters coming within certain 
other classes of subjects therein enumerated, amongst which is included the 
following: (14) The administration of justice in the province, including the 
constitution, maintenance, and organization of provincial courts, both of 
civil and of criminal jurisdiction, and including procedure in civil matters 
in those courts.

This latter power has been held to include the power of giving jurisdic
tion to the provincial courts and to impliedly include the power of enlarging, 
altering, amending and diminishing the jurisdiction of such courts. If. v. 
Levinger (l*!>2). 22 O.R. 690 (Q.B.D.). But in B. v. Boucher (1879), 
Cassels S.C. Dig. 181, Henry, J. of the Supreme ('ourtof Canada, held that 
to merely add to the existing duties or functions of a police magistrate does 
not interfere with the constitution, maintenance or organization of the 
court, even if such oflice can be called a “Court” within the meaning of 
sec. 92 of the B.N.A. Act, which he doubted. And in R. v. Toland (1892), 
22 O.R. 505, it was held that an Ontario Statute (sec. 2 of 53 Viet., ch. 18), 
which authorized police magistrates to try and convict persons charged with 
forgery was ultra vires of the Provincial Legislature; per MacMahon, J. 
Knforcing the law against a person charged with the commission of a crime 
is by the “trial” of the offender and his punishment for the offence. The 
trial is not connected with the constitution, maintenance or organization of 
a court but is a criminal procedure. Ibid.

The whole domain of crime and criminal procedure is the exclusive 
property of the Dominion Parliament, and to allow the parliament of a 
province to declare that an Act which, by the general law, is a crime, 
triable and punishable ns a crime with the ordinary safeguards of the con
stitution affecting procedure ns to crime, shall lie something other than or 
less than a crime, and so triable before and punishable by magistrates as if 
not a crime, would be destructive of the checks provided by the general 
law for the constitutional liberty of the subject. R. v. Lawrence (1878), 43 
U.C.Q.B. 164, 175, per Harrison, C.J.

But there are many acts not being crimes which are triable before and 
punishable by magistrates, which, although called offences, are not crimes, 
and which by the proper legislative authority may be made the subject of 
summary magisterial jurisdiction, either with or without appeal; but these 
are not to be mistaken for acts in themselves crimes, and the subject of
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indictment, and of conviction under indictment, either at the common law 
or by statute. Such acts ns these may by the Provincial Legislature be 
made the subject of punishment by fine, penalty or imprisonment, when 
this is done for the purpose of enforcing any law of the province made in 
relation to any matter coming within any of the classes of subjects ex
clusively assigned to the Provincial Legislatures. One of the subjects 
exclusively assigned to the Provincial Legislatures is the right to make 
laws as to “ shop, saloon, tavern, auctioneer and other licenses, in order to 
the raising of a revenue for provincial, local, or municipal purposes.” Ibid.

The passing of a provincial statute, within the powers of the Legislature, 
cannot in any wise take away from Parliament the right to legislate re
specting the same matters, and to prohibit them and to enforce the pro
hibition by such punishment by way of tine or imprisonment as may be 
deemed best; or to draw into the domain of criminal law an act which has 
hitherto been punishable only under a provincial statute. Per Kose, J., in 
R. v. Stone (1892), 23 O.R. 4(i, following R. v. Wason, 17 A.R. 221, and 
R. Hart, 20 O.R. 611.

A provincial statute relating to criminal law passed before t’onfederation 
becomes as to that province a part of the criminal law of Canada, and is 
subject to repeal or amendment by a Dominion Statute only. R. v. Halifax 
Electric Tramway Co. (1898), 1 Can. Cr. Cas. 424 (N.S.).

If it appears that provincial legislation deals with public wrongs and 
imposes penalties in respect thereof for the enforcement of which all 
citizens should have an equal interest as distinguished from enactments 
passed for the protection of a particular class or the regulation of the 
dealings or business of a certain class, as for example between master and 
servant, such legislation as to public wrongs is within the exclusive juris
diction of the Dominion Parliament, although similar legislation as applied 
to various classes only and not to the public generally would be within 
Provincial jurisdiction as dealing with ‘‘civil rights.” ibid.

The Parliament of Canada has not the power to give to a provincial 
court a jurisdiction which is not within the scope of such court’s powers as 
established by the Provincial Legislature. Ex p. Flanagan (1899), 5 Can. 
Cr. Cas. 82 (N.B.). Nor can it take away from the provincial courts the 
powers to try criminal cases given to them by Provincial Legislation. R. v. 
Wright, 5 Can. Cr. Cas. 85 (N.B.).

8. Commencement of Act.—This Act Hliall come into 
force on the first day of .Inly, 1898.

The royal assent was given to this Act on the 9th day of July, 1892.
The several Acts set out in sched. II. (under sec. 981) were from and 

after the 1st. day of July, 1893, when the Code came into operation, repealed 
to the extent stated in such schedule.

By an amendment of 1893 (56 Vict.,ch. 32) it wasdeclared that the pro
visions of this Act, i. e. the Code, which relate to procedure shall apply to 
all prosecutions commenced on or after the day upon which this Act comes 
into force, in relation to any offence whensoever committed. The proceed
ings in respect of any prosecution commenced before the said date otherwise 
than under the Summary Convictions Act. shall, up to the time of commit
tal for trial, be continued as if this Act had not been passed, and after 
committal for trial shall be subject to all the provisions of this Act relating 
to procedure so far as the same are applicable thereto. The proceedings in 
respect of any prosecutions commenced before the said day, under the Sum
mary Convictions Act, shall be continued and carried on as if this Act had 
not been passed. Although the Code was in force at the date of the prose
cution and the execution of an impeached agreement, if it was not in force



* l§aj Criminal Code.

when the alleged criminal acts were committed it does not apply. Major v. 
McCraney (18U8), 2 Can. Cr. Cas. 547, 558 (8.C.Can.).

Section 754 declares that the practice and procedure in all criminal cases 
and matters in the High Court of .lustice of Ontario, which are not provided 
for in the Code, shall remain as heretofore.

3. Interpretation.—In this Act the following expressions 
have the meanings assigned to them in this section unless the 
context requires otherwise :

(a.) The expression “any Act,” or “any other Act,” includes 
any Act passed or to be passed by the Parliament of Canada, 
or any Act passed by the legislature of the late province of 
Canada, or passed or to be passed by the legislature of any 
province of Canada, or passed by the legislature of any province 
included in Canada before it was included therein. R.S.C. c. 
174,8. 2(a).

By the Interpretation Act R.S.C. 1886, ch. 1, sec. 2, that Act and every 
provision thereof is to extend and apply to every Act of the Parliament of 
Canada “ now or hereafter passed ” except in so far ns the provision is 
inconsistent with the intent and object of such Act, or the interpretation 
which such provisions would give to any word, expression or clause is 
inconsistent with the context, and except in so far as any provision thereof 
is in any such Act declared not applicable «hereto.

The interpretation of all statutes (especially penal ones) should be 
highly favourable to personal liberty: Henderson v. Sherborne, 2 M. & W. 
239; and where an equivocal word or ambiguous sentence leaves a reasonable 
doubt of its meaning, which the canons of interpretation fail to solve, the 
benefit of the doubt should be given to the subject, and against the Legis
lature which has failed to explain itself. Nicholson v. Fields, 31 L.J. Exch. 
235; Foley v. Fletcher, 28 L.J. Exch. 106; Scott v. Morley, 57 L.J.Q.B. 
45 (C.A.) ; R. v. Wirth, 1 Can. Cr. Cas. 231 (B.C.).

(/>.) The expression “Attorney-General” means the Attorney- 
General or Solicitor-General of any province in Canada in 
which any proceedings are taken under this Act, and, with 
respect to the North-West Territories and the district of Kee- 
watin, the Attorney-General of Canada. R.S.C. c. 150, s. 2 (a).

(c.) The expression “ banker” includes any director of any 
incorporated bank or banking company. R.S.C. c. 1(>4, s. 2 (g).

(d.) The expression “ cattle,” includes any horse, mule, ass, 
swine, sheep or goat, as well as any neat cattle or animal of 
the bovine species, and by whatever technical or familiar name 
known, and shall apply to one animal as well as to many. 
R.S.C. c. 172, s. 1.

{Amèndments of 189o and J900).
(e.) The expression “Court of Appeal” includes the following 

courts. R.S.C. c. 174, s. 2 (/<).
(i.) In the province of Ontario, the Court of Appeal for

Ontario ;
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(ii.) In the province of Quebec, the Court of King's 
Bench, appeal side ;

(iii.) In the provinces of Nova Scotia,New Brunswick and 
Britisli Columbia, and in the North-West Territories, the 
Supreme Court in banc ;

(iv.) In the province of Prince Edward Island, the 
Supreme Court of Judicature:

(v.) In the province of Manitoba, the Court of King's 
Bench ;
(/.) The expression “district, county or place” includes any 

division of any province of Canada for purposes relative to 
the administration of justice in criminal cases. R.S.C. c. 174, 
s. 2 I / I.

The expression “district ” or “ county'’ ns used in I’nrt LVII1. relating 
to summary convictions is by sec. Klip declared to include any territorial or 
judicial division or place in and for which there is such judge, justice, 
justice’s court, officer or prison as is mentioned in the context.

(ij.) The expression “document of title to goods" includes 
any hill of lading, India warrant, dock warrant, warehouse
keeper’s certificate, warrant or order for the delivery or transfer 
of any goods or valuable thing, bought and soltl note, or any 
other document used in the ordinary course of business as 
proof of the possession or control of goods, authorizing, or 
purporting to authorize, either by endorsement or by delivery, 
the possessor of such document to transfer or receive any 
goods thereby represented or therein mentioned or referred to. 
R.S.C. c. 164, s. 2 (u).

(It.) The expression “document of title to lands" includes 
any deed, map, paper or parchment written or printed, or partly 
written and partly printed, being or containing evidence of the 
title, or any part of the title, to any real property, or to any 
interest in any real property, or any notarial or registrar’s 
copy thereof, or any duplicate instrument, memorial, certificate 
or document authorized or required by any law in force in any 
part of Canada respecting registration of titles, and relating to 
such title. R.S.C. c. 104, s. 2 (6).

(i.) The expression “explosive substance" includes any 
materials for making an explosive substance ; also any appa
ratus, machine, implement or materials used, or intended to be 
used, or adapted for causing, or aiding in causing, any explosion 
in or with any explosive substance; and also any part of any 
such apparatus, machine or implement; R.S.C.c. 150, s. 2 (b).

(j.) Finding the indictment includes also exhibiting an 
information ami making a presentment. R.S.C. c. 174. s. 2 (d).
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(k.) Having in one's possession, includes not only having in 

one’s own personal possession, but also knowingly—
(i.) having in the actual possession or custody of any 

other person ; and
(ii. ) having in any place ( whether belonging to or occupied 

by one’s self or not) for the use or benefit of one’s self or of 
any other person. R.S.C. c. 1 64, s. 2 (<); c. 165, s. 2 ; c. 167, 
s. 2 ; c. 171, s. 3; 50-51 Viet., c. 45, s. 2 (<).

(Amendment of 189.1).
If there are two or more persons, any one or more of whom, 

with the knowledge and consent of the rest, have any thing in 
his or their custody or possession, it shall be deemed and taken 
to be in tbc custody and possession of each and all of them.

(1.) The expressions “indictment" and “count,” respectively, 
include information and presentment ns well as indictment, and 
also any plea, replication or other pleading, and any record. 
R.S.C. c. 174, s. 2 (c).

(m.) The expression “intoxicating liquor" means and in
cludes any alcoholic, spirituous, vinous, fermented or other 
intoxicating liquor, or any mixed liquor a part of which is 
spirituous or vinous, fermented or otherwise intoxicating. R.S.C. 
c. 151, s. 1 (d).

(«.) The expression “justice’’ means a justice of the peace, 
and includes two or more justices, if two or more justices act or 
have jurisdiction, and also any person having the power or 
authority of two or more justices of the peace. R.S.C. c. 174, 
e. 2 (6).

The local (lovernment of the Province of New Brunswick has under 
32 Viet., ch. 92, power to appoint .luaticeaof the Peace, that Act having 
received the assent of the tiovernor-tlenernl on 20th Alignât, 1800, under 
the OOtli see. of the British North America Act. Ex parte Williamson ( 18841, 
24 N.B.K. 65 (following Gnnong v. Bayley, 1 P. & B. 324).

(o.) The expression “ loaded arms ’’ includes any gun, pistol 
or other arm loadetl with gunpowder, or other explosive sub
stance, and ball, shot, slug or other destructive material, or 
charged with compressed air and ball, shot, slug or other 
destructive material.

(o-l.) The expression “military law" includes the Militia 
Act and any orders, rules and regulations made thereunder, the 
King’s Regulations and Orders for the Army ; any Act of the 
United Kingdom or other law applying to His Majesty's troops 
in Canada, and all other orders, rules and regulations of what
ever nature or kind soever to which His Majesty’s troops in 
Canada are subject.
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(p.) The expression “municipality” includes the corporation 
of any city, town, village, county, township, parish or other 
territorial or local division of any province of Canada, the 
inhabitants whereof are incorporated or have the right of 
holding property for any purpose. lt.S.C. c. 104, s. 2 ( j ).

(p-1.) In the sections of this Act relating to defamatory 
libel the word “ newspaper ” shall mean any paper, magazine or 
periodical containing public news, intelligence or occurrences, or 
any remarks or observations thereon, printed for sale and 
published periodically, or in parts or numbers, at intervals not 
exceeding thirty-one days between the publication of any two 
such papers, parts or numbers, ami also any paper, magazine or 
periodical printed in order to be dispersed ami made public, 
weekly or oftener, or at intervals not exceeding thirty-one days, 
ami containing only or principally advertisements.

((/.) The expression "night" or “night time” means the 
interval between nine o’clock in the afternoon ami six o'clock 
in the forenoon of the following day, and the expression “day” 
or “day time" includes the interval between six o'clock in the 
forenoon and nine o’clock in the afternoon of the same day.

(r.) The expression “offensive weapon" includes any gun 
or other firearm, or air-gun, or any part thereof, or any sword, 
sword-blade, bayonet, pike, pike-head, spear, spear-head, dirk, 
dagger, knife, or other instrument intended fur cutting or 
stabbing, or any metal knuckles, or other deadly or dangerous 
weapon, and any instrument or thing intended to be used as a 
weapon, and all ammunition which may be used with or for 
any weapon. R.S.C. c. 151, s. 1 (c).

(e.) The expression “peace officer" includes a mayor, 
warden, reeve, sheriff, deputy sheriff", sheriff’s officer, ami jus
tice of the peace, and also the warden, keeper or guard of a 
penitentiary and the gaoler or keeper of any prison, and any 
police officer, police constable, bailiff, constable or other person 
employed for the preservation and maintenance of the public 
peace, or for the service or execution of civil process.

(t.) The expressions " person," " owner," and other expres
sions of the same kind include His Majesty and all public 
bodies, liodies corporate, societies, companies and inhabitants of 
counties, parishes, municipalities or other districts in relation to 
such acts and things as they are capable of, doing and owning 
respectively.

A corporation is not subject to indictment upon a charge of any crime 
the essence of which is either personal criminal intent or'snch a degree of 
negligence as amounts to a wilful incurring of the risk of causing injury to 
others. R. v. Great West Laundry Co. (1900), 3 Can. Cr. Cas. 514 (Man.).
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(u.) The expression “prison” includes any penitentiary, 
common gaol, public or reformatory prison, lock-up, guard 
room or other place in which persons charged with the com
mission of offences are usually kept or detained in custody.

(v.) The expression “ property ” includes : R.S.C. c. 104, 
a. 2 (e).

(i.) every kind of real and personal property, and all 
deeds and instruments relating to or evidencing the title or 
right to any property, or givinga right to recover or receive 
any money or goods ;

(ii.) not only such property as was originally in the 
possession or under the control of any person, but also any 
property into or for which the same has been converted or 
exchanged and anything acquired by such conversion or 
exchange, whether immediately or otherwise ;

(iii.) Any postal card, postage stamp or other stamp issued 
or prepared for issue by the authority of the Parliament 
of Canada, or of the legislature of any province of Canada, 
for the payment to the Crown o.- any corporate body of any 
fee, rate or duty, and whether still in the possession of the 
Crown or of any person or corporation ; and such postal 
card or stamp shall be held to be a chattel, and to be equal 
in value to the amount of the postage, rate or duty 
expressed on its face in words or figures or both.

The phrase in Code sec. 205 (b) ns to lotteries, is “ disposing of any 
property," and the clause of interpretation as to “ property ” simply states 
that it includes “every kind of real and personal property.” The property 
need not he “ specific property,” for it would be an easy evasion if the 
statute could be got rid of by designating no particular thing, although the 
winner would be able to exercise his choice among the available prizes 
offered. Taylor v. Smetten, 11 Q.B.D. at p. 212; R. v. Lorrain (1896), 2 
Can. Cr. Cas. 144.

(iv.) The expression “public officer” includes any inland 
revenue or customs officer, officer of the army, navy, marine, 
militia, North-West mounted police, or other officer engaged in 
enforcing the laws relating to the revenue, customs, trade or 
navigation of Canada.

The acts of a de facto officer, assuming to exercise the functions of an 
office to which he has no legal title, are, as regards all persons but the 
holder of the legal title, legal and binding. O'Neil v. Attorney-General 
(1896), 1 Can. Cr. Cas. 303 (S.C. Can.).

An officer de facto is “ one who has the reputation of being the officer 
he assumes to be, and yet is not a good officer in point of law.” R. v. Bed
ford Level, 6 East 356, per Lord Ellenborough ; Parker v. Kett, 1 Ld. Ravin. 
658; 12 Mod. 467.

The distinction between an officer de jure and an officer de facto is, that 
an officer de jure is one who has the lawful right or title without the posses
sion of the office, while an officer de facto has the possession and performs
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the duties under the colour of right without being actually qualified in law so 
to act. 19 Am. & Eng. Eucyc. of Law, 394.

The acts of a justice of the peace, duly commissioned, but who has not 
qualified by taking the prescribed oath, or who has not the property quali- 
cation without which he is prohibited by statute from acting and is declared 
to be incapable of “ being a justice,” are sustained as valid if done in a 
judicial character, and sufficient effect is given to the statute by considering 
it as penal upon the party acting; and therefore persons seizing goods under 
a warrant of distress, signed by a justice who had not taken the oatljs 
required, are not trespassers because of the defect. Margate Pier v. Hari- 
nam (1819), 3 B. & Aid. ‘JOG.

It is a general presumption of law that a person acting in a public 
capacity is duly authorized to do so. K. v. .loues, 2 Camp. 131 : Gordon’s 
case (1789), 1 Leach’s Crown Cases f>81 ; Berryman v. Wise, 4 T.R. 366; but 
such presumption only stands till the contrary is proved. R. v. Verelst 
(1813), 3 Camp. 431.

(x.) The expression “shipwrecked person” includes any 
person belonging to, on board of or having quitted any vessel 
wrecked, stranded, or in distress at any place in Canada. R.S.C. 
c. 81,s. 2(A).

(Amendment of 1900.)
(y.) The expression “ Superior Court of Criminal Jurisdic

tion means and includes the following courts :
(i.) In the province of Ontario, the High Court of Justice 

for Ontario;
(ii.) In the province of Quebec, the Court of King's 

Bench :
(iii.) In the provinces of Nova Scotia, New Brunswick 

and British Columbia, and in the North-West Territories, 
the Supreme Court ;

(iv.) In the province of Prince Edward Island, the 
Supreme Court of Judicature ;

(v.) In the province of Manitoba, the Court of King’s 
Bench (Crown side).

* A Provincial Legislature has no jurisdiction to confer upon a single 
judge, concurrently or otherwise, the power to determine matters arising 
under the Criminal Code, ms to which the full court was formerly the proper 
forum. It. v. Beale (1896), 1 Can. Cr. Cas. 235 (Man.).

In Ontario the jurisdiction to quash convictions was at the time of the 
passing of the Ontario .Judicature Act in the Courts of Queen’s Bench and 
Common Pleas respectively, and was exercised and exerciseable by them 
respectively sitting in term ; the courts or divisions of the High Court of 
Justice mentioned in sub-sec. 3 of sec. 3 of the Judicature Act can respec
tively exercise all the jurisdiction of the High Court of Justice in the name 
of the High Court of Justice ; the sittings of these respective courts or 
divisions are analogous to and represent the sittings of the former courts 
of common law in term. R. v. Beemer (1888), 15 O.R. 266.

($.) The expression “territorial division” includes any 
county, union of counties, township, city, town, parish or other 
judicial division or place to which the context applies. R.S.C. 
c. 174, s. 2 (flf).



CuiMiNAi. Code.10 [§ *]

(art.) The expression “testamentary instrument” includes 
any will, codicil, or other testamentary writing or appointment, 
as well during the life of the testator whose testamentary dis
position it purports to be as after his death, whether the same 
relates to real or personal property, or both. R.S.C. c. 1()4,
S. Î ( i )

(bit.) The expression “trustee” means a trustee on some 
express trust created hy some deed, will or instrument in writ
ing. or by parol, or otherwise, and includes the heir or personal 
representative of any such trustee, and every other person upon 
or to whom the duty of such trust has devolved or come, 
whether by ap|>ointmcnt of a court or otherwise, and also an 
executor and administrator, and an official manager, assignee, 
liquidator or other like officer acting under any Act relating to 
joint stock companies, bankruptcy or insolvency, and any 
person who is, by the law of the province of Quebec an 
“ administrateur ” or fidéicommissaire ” ; and the expression 
“ trust” includes whatever is by that law an “administration” 
or “ R.S.C. c. 1(54, s. 2 (<•).

(tr.) The expression “ valuable security ” includes any order, 
exchequer acquittance or other security entitling or evidencing 
the title of any person to any share or interest in any public 
stock or fund, whether of Canada or of any province thereof,or 
of the United Kingdom, or of Ur eat Britain or Ireland, or any 
British colony or possession, or of any foreign state, or in any 
fund of any body corporate, company or society, whether within 
Canada or the United Kingdom, or any British © " or pos
session, or in any foreign state or country, or to any deposit in 
any savings hank or other bank, and also includes any deben
ture, deed, bond, bill, note, warrant, order or other security for 
money or for payment of money, whether of Canada or of any 
province thereof, or of the United Kingdom, or of any British 
colony or possession, or of any foreign state, and any document 
of title to lands or goods as hereinbefore defined wheresoever 
such lands or goods are situate, and any stamp or writing 
which secures or evidences title to or interest in any chattel 
personal, or any release, receipt, discharge or other instrument, 
evidencing payment of money, or the delivery of any chattel 
personal ; and every such valuable security shall, where value is 
material, be deemed to be of value equal to that of such unsat
isfied money, chattel personal, share, interest or deposit, for the 
securing or payment of which, or delivery or transfer or sale of 
which, or for the entitling or evidencing title to which, such

9
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valuable security is applicable, or to that of such money or 
chattel personal, the payment or delivery of which is evidenced 
by such valuable security. 53 V., c. 37, s. 20.

It was formerly held that the term “ valuable security ” meant a valu
able security to the person who parted with it ou the false pretence, and 
that the inducing a person to execute a mortgage on his own property was 
therefore not obtaining a “valuable security.” li. v. Brady (I860), 26 
U.C.Cj.B. 13; It. v. Danger, 3 Jur. N.S. 100; but the present definition 
expressly includes any deed, bond, etc., which evidences title.

Defendant was indicted for forging an order for the payment of money, 
the order being in the following words: “.lohn McLean, tailor, please give 
M.A.S. (defendant) to the amount of #3.50 and by doing you will oblige 
me, A. McP.” It was proved that the signature A. Mel*, was forged by 
the prisoner, and prisoner was convicted and sentenced. It was held that 
this was an order for the payment of money, and not a mere request, and 
the conviction was affirmed. It. v. Steel (1803), 13 U.C.C.P. 010 (following
K. v. Tuke (1858), 17 U.C.Q.B. 1296).

The true criterion as to whether a document is an order for payment of 
money or only a request, is, whether, if the instrument were genuine, ami 
the person to whom it was directed pnid it, he could recover the amount 
from the party by whom the order was given, or charge it to him, for if such 
be the ease it is an order. It. v. Carter, 1 ('ox 1712; K. v. Ferguson, 1 Cox 
1241 ; It. v. Dawson, 3 (’ox 2120; It. v. Vivian, 1 Den. C.C. 35.

(f/#/.) The expression “wreck" includes the cargo, stores 
and tackle of any vcs.se! and all parts of a vessel separated 
therefrom, and also the property of shipwrecked persons.

(ee.) The expression “writing" includes any mode in which, 
and any material on which, words or figures whether at length 
or abridged are written, printed or otherwise expressed, or any 
map or plan is inscribed.

Interpretation .4c.'. 1 By section 7 of the Interpretation Act the follow
ing rules of interpretation applicable to the (’ode are enacted:—

“ Shall.”] This word shall be construed as imperative (sub-sec. 4).
"May.”] This expression is to be construed as permissive (sub-

The word “may” in a statute is, however, sometimes imperative, as 
where the intent and object of the statute so require (sec. 2).

Where a power is deposited with a public officer for the purpose of being 
used for the benefit of persons who are specifically pointed out, and with 
regard to whom a definition is supplied by the Legislature of the conditions 
upon which they are entitled to call for its exercise, that power ought to be 
exercised, and the court will require it to be exercised. Per Lord Cairns,
L. C., Julius v. Bishop of Oxford (1880), 5 App. ('as. 214, 225.

The word “may” is aptly and properly used to confer on the court an 
authority, and tin* rule is that when a statute confers an authority to do a 
judicial act in a certain case, it is imperative on those so authorized to 
exercise the authority when the case arises, and its exercise is duly applied 
for by a party interested and having the right to make the application. 
Jervis,C.J., in Macdougallv. Patterson (1851), 11 C.B. 755; Reid v.Gardner, 
8 Exeli. 651; Jones v. Harrison, 6 Ex. 328, disapproved.

Where a statute directs the doing of a thing for the sake of justice or the 
public good, the word “ may” is the same as the word “shall.” Rex v. 
Barlow. Salk. 609, Skin. 370, Garth. 293. The words “ it shall be lawful ”
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used in a statute merely make that legal and possible which there would 
otherwise be no right or authority to do, and their natural meaning is per
missive and enabling only; so when the Church Discipline Act, 3 and 4 
Viet, (lmp.), ch. 8(3, provided that it shall be lawful for the bishop of the 
diocese on the application of any party complaining thereof, or if he shall 
think fit, of his own mere notion to issue a commission for the purpose of 
making enquiry as to the groundsof such charge or report, and either in the 
first instance or after the commissioners shall have reported that there is 
sufficient prima facie ground for instituting proceedings, to send the case 
by letters of request to the Court of Appeal, etc., it was held that the 
sections gave the bishop complete discretion to issue or decline to issue 
such commission. Julius v. Bishop of Oxford (1880), 5 App. Cas. 214.

Enabling words are construed ns compulsory whenever the object of the 
power is to effectuate a legal right, and if by enabling words a court is 
empowered to pass sentence on one convicted of a crime, it would be the 
duty of the court to pass that sentence. Per Lord Blackburn, in Julius v. 
Bishop of Oxford (1880), f> App. Cas., at page 245.

Where a statute provided that execution “may ” be issued by leave of 
the court upon motion for a rule to shew cause, and that it shall be lawful 
for such court to make absolute or discharge such rule, or to make such 
order therein ns to such court shall seem fit, it was held by the Court of 
Common Pleas that the statute left no discretion to the court, which had 
nothing more to do than to see that the execution creditor had complied 
with all the conditions which the Legislature had thought fit to impose upon 
him. Morieee v. Royal British Bank ( 1856) l C.B.N.8. 66; Hill v. London 
and County Assurance Co., 1 H. and N. 398.

But where a statute was in the terms that upon information and com
plaint laid, etc., the justices receiving the same may, if they shall think fit, 
issue a summons or warrant, they have a discretion, and if they think the 
charge frivolous or vexatious they are not bound to grant an application for 
summonses; what the justices have to consider is whether there was prima 
facie evidence of a criminal offence which in their judgment calls upon the 
alleged offender to answer. If they think there issuch prima facie evidence, 
it. is their duty to issue summonses, and if they refuse, not because they dis
believe the evidence or for any other reasonable ground, but from some 
ground which they ought not to have taken into account, a mandamus may 
be ordered to compel them to hear and determine the matter of the applica
tion for the summonses. R. v. Adamson (1875), 1 Q.B.I). 201. Ex parte 
McMahon, 48 J.P. 70.

Code sec. 880 (c) enacting that the court “may” order the fine 
and costs to be paid out of moneys deposited pursuant to sec. 880 (c) on 
taking an appeal, if the conviction is affirmed, is to be construed as giving 
the court no discretion to refuse the application of the party to lie bene
fited by the making of the order. Fenson v. New Westminster (1897), 2 
Can. Cr. Cas. 52 (B.C.).

“ Prorince.”]—This expression includes the North-West Territories and 
the District of Keewatin (sub-sec. 13).

Names.]—The name commonly applied to any country, place, body, 
corporation, society, officer, functionary, person, party or tiling, means such 
country, place, body, corporation, society, officer, functionary, person, 
party or thing, although such name is not the formal and extended desig
nation thereof (sub-sec. 16).

“ County.”]—The expression “county” includes two or more counties 
united for purposes to which the enactment relates (sub-sec. 20).

Number and gender.]—Words importing the singular number or the 
masculine gender only, include more persons, parties or things of the same 
kind than one, and females as well as males, and the converse (sub-sec. 21 ).
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“ Person.”]—The expression “ person ” includes any body corporate 

and politic, or party, and the heirs, executors, administrators or other legal 
representatives of such person, to whom the context can apply according 
to the law of that part of Canada to which such context extends (sub-see. 22).

“ Writing."]--The expression “writing” “written,” or any term of 
like import, includes words printed, painted, engraved, lithographed or 
otherwise traced or copied. See also sub-sec. (ce) supra.

“JV010” or ” Xext.”]—The expression “now” or “next” shall be 
construed as having reference to the time when the Act was presented for 
the Royal Assent (sub-sec. 24).

“ Month.”]—The expression “month” means a calendar month (sub-

“ Holiday.”]—The expression “ holiday” includes Sundays, New Year’s 
Day, the Epiphany, Cood Friday, the Ascension, All Saints' Day, Concep
tion Day, Easter Monday, Ash Wednesday, Christmas Day, the birthday or 
the day fixed by proclamation for the celebration of the birthday of the 
reigning sovereign, Victoria Day, Dominion Day, Labour Day (first Monday 
of September), and any day appointed by proclamation for a general fast or 
thanksgiving (snb-sec. 26 as amended 56 Viet. c. 30, 57-58 Viet, c.55, and 
1 Edw. VII. c. 12, s. 3).

Reckoning of time.]—If the time limited by any Act for any proceeding, 
or the doing of any thing under its provisions, expires or falls upon a holi
day, the time so limited shall be extended to, and such thing may be done 
on the day next following which is not a holiday.

“ Oath.”]—The expression “oath” includes a solemn affirmation or 
declaration, whenever the context applies to any person and case by whom 
and in which a solemn affirmation or declaration may be made instead of an 
oath; and in like cases the expression “sworn” includes the expression 
“ affirmed ” or “ declared ” (sub-sec. 28).

“Sureties.”]—The expression “sureties” means sufficient sureties, and 
whenever the word is used one person shall be sufficient therefor unless 
otherwise expressly required (sub-sec. 30).

“ Magistrale.”]—The expression “magistrate” means a justice of the 
peace (sub-sec. 34). But anything directed to be done by or before a 
magistrate must be done by or before a magistrate whose jurisdiction or 
powers extend to the place where such thing is to be done (sub-sec. 36). 
As to the meaning of the term “magistrate” under the Summary Trials 
Procedure (Part LV. of the Code), see Code sec. 782.

“ Security.”]—This expression means sufficient security, and, whenever 
used, one person shall be sufficient therefor unless otherwise expressly 
required (sub-sec. 30).

“ County Court.”]—This expression in its application to the Province of 
Ontario includes “district court” (sub-sec. 31a added by 1 Edw. VII., 
ch. 11, sec. 1).

“ Two justices,”]—'This expression means two or more justices of the 
peace assembled or acting together (sub-sec. 35). But anything directed 
to be done by or before them must be done by or before those whose juris
diction or powers extend to the place where such thing is to be done (sub
sec. 36).

“ Imprisoned.”]—If, in any Act, any person is directed to be im
prisoned or committed to prison, such imprisonment or committal shall, if 
no other place is mentioned or provided bylaw, be in or to the common gaol 
of the locality in which the order for such imprisonment is made, or if there 
is no common gaol there, then in or to that common gaol which is nearest 
to such locality; and the keeper of any such common gaol shall receive 
such person and safely keep and detain him in such common gaol under his 
custody until discharged in due course of law, or bailed in cases in which 
bail may by law be taken (sub-sec. 38).
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Majorities rule.]—When any act or thing is required to be done by more 

than two persons, a majority of them may do it (sub-sec. 42).
Forms.]—Whenever forms are prescribed, slight deviations therefrom, 

not affecting the substance or calculated to mislead, shall not vitiate them 
(sub-sec. 44).

Sales.]—Whenever power to make by-laws, regulations, rules or orders 
is conferred, it shall include the power, from time to time, to alter or 
revoke the same and make others (sub-sec. 45).

The Crown.]—No provision or enactment in any Act shall affect, in any 
manner or way whatsoever, the rights of His Majesty, His heirs or success
ors, unless it is expressly stated therein that His Majesty shall be bound 
thereby (sub-sec. 46).

Repeal.]—The repeal of any Act or part of an Act shall not revive any 
Act or provision of law repealed by such Act or part of an Act, or prevent 
the effect of any saving clause therein (sub-sec. 48). Whenever any Act 
is repealed, wholly or in pari, and other provisions are substituted, and 
whenever any regulation is revoked and other provisions substituted, all 
officers, persons, bodies politic or corporate, acting under the old law or 
regulation, shall continue to act as if appointed under the new law or regu
lation until others are appointed in their stead ; and all proceedings taken 
under the old law or regulation shall be taken up and continued under the 
new law or regulation, when not inconsistent therewith ; and all penalties 
and forfeitures may be recovered and all proceedings had in relation to 
matters which have happened before the repeal or revocation, in the same 
manner as if the law or regulation was still in force, pursuing the new 
provisions as far as they can be adapted to t îe old law or regulation (sub
sec. 49). Whenever any Act is repealed, wholly or in part, and other 
provisions are substituted, all by-laws, orders, regulations, rules and ordi
nances made under the repealed Act shall continue good and valid in so far 
as they are not inconsistent with the substituted Act, enactment or pro
vision, until they are annulled or others made in their stead (sub-sec 50). 
Whenever any Act or part of an Act is repealed, and other provisions are 
substituted by way of amendment, revision or consolidation, any reference 
in an unrepealed Act, or in any rule, order or regulation made thereunder 
to such repealed Act or enactment, shall, as regards any subsequent trans
action, matter or thing, be held and construed to be a reference to the 
provisions of the substituted Act or enactment relating to the same subject 
matter as such repealed Act or enactment: Provided always, that where 
there is no provision in the substituted Act or enactment relating to the 
same subject matter, the repealed Act or enactment shall stand good, and 
be read and construed as unrepealed, in so far, but in so far only, as is 
necessary to support, maintain or give effect to such unrepealed Act, or such 
rule, order or regulation made thereunder (sub-sec. 51).

No offence committed and no penalty or forfeiture incurred, and no pro
ceeding pending under any Act at any time repealed, or under any regulation 
at any time revoked, shall be affected by the repeal or revocation, except 
that the proceeding shall be conformable, when necessary, to the repealing 
Act or regulation, and that whenever any penalty, forfeiture or punishment 
is mitigated by any of the provisions of the repealing Act or regulation, 
such provisions shall be extended and applied to any judgment to be pro
nounced after such repeal or revocation (sub-sec. 53).

4 Expressions in other Acts.—The expressions “mail,” 
“ mailable matter," “ post letter,” “ post letter bag," and “ post 
office ” when used in this Act have the meanings assigned to 
them in The Poet Office Act, and in every case in which the 
offence dealt with in this Act relates to the subject treated of in
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any other Act the words and expressions used herein in respect 
to such offence shall have the meaning assigned to them in such 
other Act.

The definitions under the Post Office Act (R.8.C. 1886 ch. 35, and 52 Viet., 
ch. 20), include the following:—

“ Mail.”]—This expression includes every conveyance by which post 
letters are carried whether it is by land or by water (sec. 2 (/)).

"Post letter.”]—The expression “post letter” means any letter trans
mitted through the post or delivered through the post, or deposited in any 
post office, or in any letter box put up anywhere under the authority of the 
Postmaster General, and a letter shall be deemed a post letter from the time 
of its being so deposited or delivered, to the time of its being delivered to the 
person to whom it is addressed ; and a delivery to any person authorized to 
receive letters for the post shall be deemed a delivery at the post office ; and a 
delivery of any letter or other mailable matter at the house or office of the 
person to whom the letter is addressed, or to him, or to his servant or agent, 
or other person considered to be authorized to receive the letter or other 
mailable matter, according to the usual manner of delivering that person’s 
letters, shall be a delivery to the person addressed (sec. 2 (»')).

“Mailable Matter.”]—The expression “mailable matter ” includes any 
letter, packet, parcel, newspaper, book or other thing which by this Act, or 
by any regulation made in pursuance of it, may be sent by post (sec. 2 (j)).

“ Post letter bag.”]—The expression “post letter bag ” includes a mail 
bag, basket, or box, or packet or parcel, or other envelope or covering in 
which mailable matter is conveyed, whether it does or does not actually 
contain mailable matter (sec. 2 (A-)).

“Post Office.”]—The expression “ post office” means any building, room, 
post office railway car, street letter box, receiving box or other receptacle or 
place where post letters or other mailable matter are received or delivered, 
sorted, made up or despatched.

“Letter.”]—The expression “letter” includes packets of letters (sec. 2
(a)).

Expressions in other statutes.]—The rule to be applied where there is no 
such statutory provision as the above is that an appeal to earlier law and 
decisions for the purpose of interpreting the provisions of a statutory code 
can only be justified on some special ground, such as the doubtful import 
or previously acquired technical meaning of the language used therein. 
Robinson v. Canadian Pacific R. W. Co., [1892] A.C. 481.

4 A Carnal knowledge. -Carnal knowledge ia complete 
upon penetration to any, even the slightest degree, and even 
without the emission of seed. R.S.C. c. 174, s. 220. (Trans
ferred from s. 200, sub-sec. 3 by amendment of 1893).

This section was formerly sub-sec. 3 of sec. 266 defining the crime of 
rape, and was transferred to Part I. of the Code by the statute 56 Viet. 
(1893), ch. 32.

.V Offences against Imperial Statutes.—No person 
shall be proceeded against for any offence against any Act of 
the Parliament of England, of Great Britain, or of the United 
Kingdom of Great Britain and Ireland, unless such Act is, by 
the express terms thereof, or of some other Act of such Parlia
ment, made applicable to Canada or some portion thereof as 
part of His Majesty’s dominions or possessions.
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As to offences within the jurisdiction of the English Admiralty, see sec.

By the Imperial Act, 41) Geo. III., ch. 126, certain provisions contained 
in the statute of 5 & 0 Edw. VI., ch. 10, against buying and selling public 
offices were made applicable to His Majesty’s dominions and were therefore 
held to be operative in Ontario. R. v. Mercer, 17 U.C.Q.B. 602.

The Imperial Foreign Enlistment Act of 1870 and amendments 46-47 
Viet., ch. 39, and 56-57 Viet., ch. 54, extend to all the dominions of His 
Majesty, including the adjacent territorial waters (33-34 Viet. (Imp. ch. 90, 
s. 2) ; and any powers or jurisdiction thereby given to the Secretary of 
State may be exercised by him throughout His Majesty’s dominions, and 
such powers and jurisdiction may also be exercised in Canada by the 
Governor-General (33-34 Viet. (Imp.), ch. 90, sec. 26). .lurisdiction 
thereby given to a Court of Admiralty will be exercised in Canada by the 
Exchequer Court (Ibid. sec. 30). The latter is also a Prize Court for 
Canada under Warrant in Admiralty of 17th August, 1899.

ii. Punishments.—Everyone who commits an offence 
against this Act ia liable aa herein provided to one or more of 
the following punishments :—

(a.) Death ;
(6.) Imprisonment ;
(c.) Whipping;
(d.) Fine ;
(e.) Finding sureties for future good behaviour ;
(/.) If holding office under the Crown to be removed there

from ;
(g.) To forfeit any pension or superannuation allowance;
(/t.) To be disqualified from holding office, from sitting in 

Parliament and from exercising any franchise ;
(i.) To pay costs ;
(j.) To indemnify an)- person suffering loss of property by 

commission of his offence.
Locality of Crime.]— All crime is local, and the jurisdiction over the 

crime belongs to the country where is is committed. Jefferys v. Boosey 
(1855), 4 H.L.C. 815, 24 L.J.Ex. 81, per Parke, B.; MacLeod v. New South 
Wales (1891), A.C., 455, 17 Cox C.C.341.

But if a material part of any crime is committed within the jurisdiction, 
legislation may properly provide for the punishment there of the whole of 
it: Bishop on Cr. Law, sec. 116

And offences committed by a subject or citizen within the territorial 
limits of a foreign state may, by legislation, lie made punishable in the 
courts of the country to which the party owes allegiance, and whose laws 
he is bound to obey. Wheaton’s International Law, sec. 113, re Bigamy 
Sections, 1 Can. Cr. Cas. 172 (S.C. Can.).

In cases of obtaining goods under false pretences, the crime is complete 
where the goods are obtained; and, therefore, if the pretences are made 
within one jurisdiction and the property is obtained in another, the person 
making the representations must be indicted within the latter jurisdiction.
7 Am. & Eng. Enoy. of Law 758: People v. Sully, 5 Parker Cr. Cas. (N.Y.) 
142; Skiff v. People, 2 Parker Cr. Cas. N.Y. 139; Connor v. State, 29 Fla. 
455, 30 Am. St. Rep. 126.
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On an indictment for obtaining money by false pretences by sending a 

false return of fees to certain public commissioners, it was shewn that the 
return was received in Westminster with a letter dated Northampton, 
together with an affidavit swown there, and that the commissioners there
upon issued an order upon the treasury to pay certain moneys to the 
prisoner. It was held by Coleridge, J., that the jury might infer that the 
documents were posted in Northamptonshire, where the affidavit was sworn, 
and from which county the letter purported to have been written, and that 
the prisoner was properly indicted in Northamptonshire for obtaining money 
by false pretences, the “ forwardingM of the false return, etc., being 
alleged as the false pretence. It. v. Cooke (1858), 1 Foster & F. 64.

The last-mentioned case was followed and approved by the Court for 
Crown Cases Reserved in R. v. Holmes (18811), 15 Cox C.C. 1143. It was there 
held that where a false pretence was made by the prisoner in England by letter 
there posted to a person in France, and received in France by the latter, in 
consequence of which the latter sent to the prisoner a cheque drawn in 
France, but payable in England, which the prisoner cashed in England, an 
offence was established to have taken place in England, and that the prisoner 
was properly indicted and convicted there. Lord Coleridge, C.J., said: 
“ The pretence was made in the County of Nottingham, for it was held in 
R. v. Burdett, 4 B. & Aid. 95, and other cases, that the delivery at the 
post office of a sealed letter, enclosing a libel, is a publication of the libel 
at the place of posting, and the money, which was the result of the false 
pretence, was obtained in Nottingham; therefore, the two necessary ingre
dients of the offence both took place in the country where the prisoner was 
tried.”

2—CRIM. CODE.
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part II.

MATTERS OF JUSTIFICATION OR EXCUSE.
Sect.

7. General ride under common law.
S. General rule under this Art.
9. Children under seven.

10. Children between seven and fourteen.
11. Insanity.
12. Compulsion by threats.
Id. Compulsion of wife, 
lit,. Ignorance of the law.
Id. Execution of sentence.
10. Execution of process.
17. Execution of warrants.
IS. Execution of erroneous sentence or process.
19. Sentence or process without jurisdiction.
20. Arresting the wrong person.
21. Irregular warrant or process.
22. Arrest by peace officer in case of certain offences.
2d. Persons assisting peace officer.
2f. Arrest of persons found committing certain offences.
2d. Arrest after commission of certain offences.
20. A rrest of person believed to be committing certain offences 

by night.
27. Arrest by peace officer of person found committing offence. 
2d. Arrest of person found committing any offence at night.
29. Arrest during flight.
30. Statutory power of arrest.
31. Force used in executing sentence or process or in arrest.
32. Duty of persons arresting.
33. Peace officer preventing escape from arrest for certain

offences.
df. Private person preventing escape from arrest for certain 

offences.
3d. Preventing escape from arrest in other cases.
36. Preventing escape or rescue after arrest for certain offences.
37. Preventing escape or rescue after arrest in other cases.
38. Prevent ing breach of the peace.
39. Preven tion by peace officers of breach of the peace. 
fO. Suppression of riot by magistrates.
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4P (Suppression of riot by person» acting under lawful orders. 
4%. Suppression of riot by persons without orders.
43. Protection of persons subject to military law.
44' Prevention of certain offences.
45. Self-defence against unprovoked assault.
4b\ Self-defence against provoked assault.
\7. Prevention of insult.
4S. Defence of movable property against trespasser.
40. Defence of movable property with claim of rigid.
50. Defence of movable property without claim of right.
51. Defence of dwelling house.
5J. Defence of dwelling house at night.
53. Defence of real property.
54. Assertion of right to lamse or land.
55. Discipline of minors.
56. Discipline on ships.
57. Surgical operations.
58. Excess.
59. Consent to death.
60. Obedience to de facto law.

2. At common law. -All rules ami principles of the 
common law which render any circumstances a justification or 
excuse for any act, or a defence to any charge, shall remain in 
force and lie applicable to any defence to a charge under this 
Act except in so far as they are hereby altered or are incon
sistent herewith.

The common law is not abrogated by the Code and will still be applicable 
in eases for which no provision has been made in the Code as well to their 
prosecution as defence. Even in cases provided for by the Code the com
mon law jurisdiction as to crime is still operative except where there is a 
repugnancy in which event the Code will prevail. K. v. Cole, 12 February, 
1902, per Boyd, C. and Ferguson, J., not yet reported.

Generally speaking, if an uninhabited country be discovered and 
occupied by English subjects, all English laws then in being, which are the 
birthright of every subject, are immediately there in force. But this must 
be understood with many and great restrictions. Such colonists carry with 
them only so much of the English law as is applicable to their own situation 
and the condition of an infant colony. Broom & Hadley’s Com. 119. At 
the time of its occupation by English subjects the country now known as 
the North-West Territories would full within the description of an 
uninhabited country. R. v. Connor (1885), 2 Man. L.R. 235, 1 Terr. L.R. 
4, 13, per Taylor, J.

Intent.]— It is a general principle of the criminal law that there must be as 
an essential ingredient in a criminal offence some blameworthy condition of 
mind—something of the mind which is designated by the expression mens 
rea. It is also a principle of the criminal law that the condition of the 
mind of the servant is not to be imputed to the master. This principle 
applies also to statutory offences, with this difference, that it is in the power
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of the Legislature, if it so pleases, to enact that a man may be convicted 
and punished for an offence, although there was no blameworthy condition 
of mind about him; but it lies on those who assert that the Legislature has 
so enacted to make it out convincingly by the language of the statute. Per 
Cave, J., in Chisholm v. Doulton, 22 Q.B.l). 73(i; cited by Osler, J.A., in 
K. v. Potter (1893), TO Ont. App. r>16, 523.

Every person at the age of discretion is, unless the contrary be proved, 
presumed by law to be sane and to be accountable for his actions. R. v. 
Oxford, 9 C. & P. 525; R. v. Layton, 4 Cox 149; Code sec. 11 (3).

Mistake of fact.]—Ignorance or mistake of fact may constitute a valid 
excuse for the inadvertent commission of a crime where the accused acted 
under an honest and reasonable belief in a state of things which, if true, 
would hsve justified the act done. R. v. Toison, 28 Q.B.D. 168.

In that case a woman had been convicted of bigamy, having gone through 
the ceremony of marriage within seven years after she had been deserted 
by her husband, ami the jury had found that at the time of the second 
marriage she, in good faith and on reasonable grounds, believed her 
husband to be dead; it was held, on a ease reserved, that such belief con
stituted a good defence. That doctrine as regards bigamy is now embodied 
in Code see. 275 (3).

So if A. make a thrust with a sword at a place in his house where he had 
good reason to suppose a burglar to be concealed, and killed a person who 
was not a burglar, A. would be in the same position as if the person killed 
were in fact a burglar.

But where a statute made it unlawful to take an unmarried girl under 
the age of sixteen years out of the possession and against the will of her 
father, it was held to be no defence that the defendant believed on good 
grounds that the girl was above that age. R. v. Prince, L.R. 2 C.C.K 154; 
44 L..1. M.C. 122; it being considered that the Legislature's object being to 
prevent a scandalous invasion of parental rights, it should be presumed that 
the Legislature intended that the wrongdoer should act at his peril. The 
belief in such a case is declared immaterial by sec. 283 (3) of the Criminal 
Code. The scope of the statute and the object for which it appears to have 
been passed are to be taken into consideration for the purpose of ascertain
ing whether a mistaken belief is material to the offence. R. v. Bishop, 5 
Q.B.D. 259; Cundy v. Lecocq (1884), 13 Q.B.D. 207.

H. Application of Part II. —The matters provided for 
in this part arc hereby declared and enacted to be justifications 
or excuses in the case of all charges to which they apply.

Children under seven. -No person shall be con
victed of an offence by reason of any act or omission of such 
person when tinder the age of seven years.

This is in accordance with the common law under which a child under 
the age of seven years is doli incapnx and no evidence was admissible to 
rebut that presumption. Marsh v. Loader, 14 C.B.N.S. 535.

10. Children between seven and fourteen.—No per
son shall be convicted of an offence by reason of an act or 
omission of such person when of the age of seven, but under the 
age of fourteen years, unless be was competent to know the 
nature ami consequences of bis conduct, and to appreciate that 
it was wrong.
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Children after attaining the age of fourteen yearn are presumed by the 
law to be doli eapaees, and capable of discerning good from evil, and are 
with respect to their criminal actions subject to the same rule of construction 
as others of more mature age. 1 Hale 25.

Where the offender is between the ages of seven and fourteen, evidence 
of a mischievous discretion on his part may be given to rebut the presump
tion of law arising from his tender years, but such evidence must be clear 
and strong beyond all doubt and contradiction. R. v. Vamplew, 3 F. & F. 520. 
Two questions are in that case to lie left to the jury: (1 ) Whether he com
mitted the offence; (2) whether at the time he had a guilty knowledge that 
he was doing wrong. K. v. Owen, 4 C. & P. 250; H. v. Smith, 1 Cox 200.

It is to be conclusively presumed that a party is physically incompetent 
to commit an unnatural offence under Cr. Code, sec. 174, if under the age of 
fourteen, such presumption is not affected by the provisions of this section 
which refers exclusively to mental capacity to distinguish between right 
and wrong. B. v. Hartlen (1898), 2 Can. Cr. Cas. 12 (N.8.). But although 
a minor under fourteen cannot be convicted of sodomy, he may, if the act 
be committed against the will of the other party, be punished for an indecent 
assault upon another male person under Cr. Code, sec. 200. Ibid.

By Cr. Code, sec. 266, it is enacted that no one under the age of 
fourteen can commit the offence of rape.

The leading case of It. v. Brimilow (1840), 9 C. & P. 366, 2 Moody C.C. 
122, was decided under the statute 1 Viet. (Imp.), ch. 85, sec. 11, which 
enacted, “that on the trial of any person for any felony where the crime 
charged shall include assault, the jury may acquit of the felony and find the 
party guilty of an assault, if the evidence shall warrant such finding.” 
Brimilow was charged with rape, and on it being proved that he was under 
fourteen years of age, it was left to the jury to say whether he was guilty 
of an assault, and on conviction, and a case reserved, it was held that he 
could, on an indictment for rape, be legally convicted of an assault under 
that statute.

A boy under fourteen cannot in point of law be guilty of an assault tilth 
intent to commit a rape. It. v. Phillips (1859), 8 C. & P. 756, nor of carnally 
knowing and abusing a girl, although proved that he had arrived at puberty. 
It. v. Jordan (1859), 9 C. & P. 118, nor of the offence of carnal knowledge 
of a girl under thirteen. It. v. Waite (1892), 2 Q.B. 600.

I I. Insanity.—No person shall be convicted of an offence 
by reason of an act done or omitted by biin when labouring 
under natural imbecility, or disease of the mind, to such an 
extent as to render him incapable of appreciating the nature 
and quality of the act or omission, anil of knowing that such 
act or omission was wrong.

2. A person labouring under specific delusions, hut in other 
respects sane, shall not be acquitted on the ground of insanity, 
under the provisions hereinafter contained, unless the delusions 
caused him to believe in the existence of some state of things 
which, if it existed, would justify or excuse his act or omission.

3. Every one shall be presumed to be sane at the time of 
doing or omitting to do any act until the contrary is proved.

A grand jury should not on the ground of the insanity of the accused 
return “no bill ” to an indictment. R. v. Hodges, H C. & P. 195. As to 
procedure on the trial of an indictment where this defence is raised see 
Code secs. 736-741.



22 [§ 11] Criminal Code.

The rule laid down by the judges in reply to a question put to them by the 
House of Lords, in McNaghten’s Case (1843), 4 St. Tr. N.S.847, 10 Clark & 
F. 200, 1 Car. & K. 130, was as follows: “Notwithstanding the party 
accused did the act complained of, with a view, under the influence of 
insane delusion, of redressing or revenging some supposed grievance or 
injury, or of producing some public benefit, he is nevertheless punishable, 
according to the nature of the crime committed, if he knew at the time of 
committing such crime that he was acting contrary to law; by which expres
sion we mean, the law of the land,” And this rale was followed and 
applied in It. v. Kiel (No. 2) (1885), 1 Terr. L.lt. 23.

The burden of proof of insanity is upon the defence. McNaghten’s Case, 
10 Cl. & F. 200, Kegina v. Stokes, 3 C. & K. 185, ltegina v. Layton, 4 
Cox C.C. 149. Without evidence to go to the jury, the prisoner cannot be 
acquitted upon the plea of insanity. If there is in such a case to be any 
appeal after a conviction, it must be on the ground that the evidence is so 
overwhelming in favour of the insanity of the prisoner that the court will 
feel that there has been a miscarriage of justice—that a poor, deluded, irre
sponsible being has been adjudged guilty of that of which he could not be 
guilty if he were not deprived of the power to reason upon the act complained 
of, to determine by reason if it was right or wrong. A new trial should 
not be granted if the evidence were such that the jury could reasonably 
convict or acquit. Per Killarn, .1., in R. v. Riel (No. 2) (1895), 1 Terr. 
L.R. at page 03.

One deaf and dumb from his birth, who has no means of learning to dis
criminate between right and wrong, or of understanding the penal enact
ments of the law as applicable to particular offences, is by presumption of 
law an idiot, but if it can be shewn that he has the use of understanding, 
which many of that condtion discover by signs, then he may be tried and 
suffer judgment, although great caution should be observed in such pro
ceedings: 1 Hale 34; R. v. Berry, 1 Q.B.D. 447.

The proper question to be put to the jury as to the prisoner’s state of 
mind where the defence of insanity is raised is, whether the accused had a 
sufficient degree of reason to know that he was doing an act that was wrong, 
but this question should be accompanied with such observations and 
explanations as the circumstances of each particular case may require. 
MeNaghten’s Case, 4 St. Tr. N.S. 931. This is preferable to putting the 
question generally and in the abstract as to whether the accused at the time 
of doing the act knew the difference between right and wrong. Ibid.

Proof of insanity.']—Insanity may be proved without medical testimony, 
and maybe inferred from the behaviour of the accused and facts proved. 
R. v. Dart, 14 Cox C.C. 143. If the accused was deranged shortly before 
committing the offence and there is no reason for believing that he had 
recovered his senses in the interim, he should be acquitted. R. v. Hadfield, 
cited in Collinson on Lunacy, p. 480.

Mcttical evidence.]—A medical man, conversant with the disease of 
insanity, and who never saw the prisoner previously to the trial but was 
present during the whole trial and the examination of all the witnesses, 
cannot, in strictness, be called as a witness to give his opinion as to the 
state of the prisoner’s mind at the time of the commission of the alleged 
crime, or his opinion whether the prisoner was conscious at the time of doing 
the act that he was acting contrary to law or whether he was labouring under 
any and what delusion at the time, because each of those questions involves 
the determination of the truth of the facts deposed to, which it is for the 
jury to decide: and the questions are not mere questions upon a matter of 
science in which case such evidence is admissible. But where the facts are 
admitted or not disputed and the question becomes substantially one of 
science only, it may be convenient to allow the question to be put in that 
general form, though the same cannot be insisted on as a matter of right. 
McNaghten's Case, 4 St. Tr. N.S. 932.
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But the witness may be asked whether, assuming certain facts sworn to 
by other witnesses to be true, such facts in his opinion indicate insanity. 
R. v. France, 4 Cox C.C. 57; li. v. Wright, K. & K. 456; K. v. tiearle,
1 M. & Rob. 75.

It is not permissible for counsel to quote in his address to the jury the 
opinions of medical writers us expressed in medical books, where such 
opinions have not been referred to in the testimony of the witnesses. K. v. 
Taylor, 13 Cox C.C. 77.

Dementia through intoxication.]—Though voluntary drunkenness does not 
constitute an excuse for the commission of crime, yet where the question is 
whether an act was premeditated or done only from sudden heat or impulse, 
the fact that the accused was iutoxicated is a circumstance proper to be 
taken into consideration. K. v. Grindley (1819), 1 Russell on Crimes, Uth 
ed. 144; R. v. Pearson, 2 Lewin 144; R. v. Thomas, 7 C. & P. 817; R. v. 
Moore, 3 C. & K. 319; R. v. Doody, 6 Cox C.C. 463; but see contra, It. v. 
Carroll, 7 C. & P. 145 and R. v. Meakin, 7 C. & P. 297. Where the question 
is whether words have been uttered with a deliberate purpose or are merely 
low and idle expressions, the drunkenness of the person uttering them is 
proper to be considered; but if there is really a previous determination to 
resent a slight affront in a barbarous manner, the state of drunkenness in 
which the prisoner was ought not to be regarded, for it would furnish no 
excuse. R. v. Thomas. 7 C. & P. 817, per Parke, B. If the very essence 
of the crime is the intention with which the act was done, it may be left to 
the jury to say whether the prisoner was so drunk as not to be capable of 
forming any intention whatever, and, if so, they may acquit him of the 
intent. R. v. Cruse, 8 C. & P. 541 ; R. v. Monkhouse, 4 Cox C.C. 55.

Delirium tremens if it produces dementia rendering the person incapable 
of distinguishing right from wrong while affected by it is such insanity ns 
will constitute a defence. R. v. Davis, 14 Cox C.C. 563; and see R. v. 
Baines (1886), cited in Wood-Renton on Lunacy, p. 912.

Feigned insanity.] -The various forms of mental disorders which can 
be feigned are acute mania, dementia or chronic insanity ns distinguished 
from acute mania, monomania and melancholia. With regard to the first 
of these, mania, although this may be simulated, it is a difficult thing to 
impose upon those acquainted with the disease. It is a physical impos
sibility for a person of sound mind to present the continual watchfulness, 
excitement or resistance seen in the true complaint, or to resist the 
influence of the remedies. In most eases of true mania there are certain 
premonitory indications associated with and accompanying it—disorders of 
the digestive functions, headache, sleeplessness, a peculiar form of raving, 
all of which are absent with the simulator. One important characteristic in 
true mania is the absence of all feelings of hunger and thirst, and a want 
of all sense of decency and cleanliness, which cannot be feigned or assumed 
for any length of time. The reaction following the violence of feigned 
lunacy must end in sleep, the individual being unable to keep up the 
deception during the night, while sheer exhaustion compels him to fall 
asleep. The real maniac continues his ravings during many days and many 
nights, and seems possessed of abnormal powers of endurance, the restless 
nights not causing any mate- ial difference in his condition, or diminution 
in his strength. The chief characteristics of monomania are the presence 
of a false idea or hallucination. The most marked distinction between real 
and feigned cases of monomania is the condition of the power of reasoning. 
A real monomaniac cannot be reasoned out. of his false ideas, in maintaining 
which he will set all the principles of logic at defiance, which the impostor 
would not, from a fear of discovery, venture to do. In true monomania 
there is no relation between his delusion and anything surrounding him. 
His ideas are inconsistent, and he is indifferent ns to the fact. In the 
feigner there will exist a desire to modify his delusions and to associate 
them with what is going on around him, and he is more coherent in his



24 |$ l*| Criminal Code.

ideas. The impostor will endeavour to force his delusion on others, while 
the real monomaniac rarely alludes to his erroneous views unless when led 
up to them or questioned thereon, or when the conversation hears upon 
what is uppermost in his abnormal mind.

I* Compulsion by threats. — Kxccpt an hereinafter 
provided, compulsion by threats of immediate death or grievous 
bodily harm from a person actually present at the commission 
of the offence shall he an excuse fin* the commission, by a person 
subject to such threats, ami who believes such threats will he 
executed, and who is not a party to any association or conspiracy 
the being a party to which rendered him subject to compulsion, 
of any offence other than treason as defined in paragraphs a, />, 
c, (l and v of sub-section one of section sixty-five, murder, piracy, 
offences deemed to he piracy, attempting to murder, assisting in 
rape, forcible abduction, robbery, causing grievous bodily harm, 
ami arson.

8o whore several persona, engaged in a rebellion, forced another to join 
the rehel army and to do duty as a soldier by threats of death continuing 
during the whole of his service, It was held that the person acting under 
such compulsion was not guilty, li. v. Mctlrowther, 18 St. Trials, IUH ; and 
see (’ode sec. (if) (/).

Threats of future Injury, or the command of any one not the husband of 
the offender, do not excuse the offence. Stephen's Digest, Art. 111.

ill Compulsion of wife. No presumption shall l>c made 
that a married woman committing an offence does so under com
pulsion because she commits it in the presence of her husband.

The former common law principle that a wife was exempt from liability 
in certain criminal acts upon the ground of coercion on the part of her hus
band, did not apply where the wife had committed the offence by her 
husband's order or procurement, if she committed it in his absence, li. v. 
Williams (I8TS), 4L1 V.C.tJ.B. 402. And a pica of compulsion was rebutted 
by proof that the wife was the more active party, even when the offence was 
committed in the presence of her husband. I'erGwynne, ,1., in li. v. Wil
liams (1878), 43U.C.Q.B. 402.

If, however, there is evidence that the wife acted under the coercion and 
control of the husband such may still be a defence in certain cases. Brown 
v. Attorney-General of N.Z., [181*8] A.C. 254; li. v. Torpey, 12 (’ox 45; 
It. v. hylre®, 15 (’ox 771.

Where both husband and wife were jointly indicted for a robbery with 
violence and the jury found that the wife who had taken an active part in 
the offence had acted under the coercion of her husband, who had previously 
planned the crime, the verdict was held equivalent to one of not guilty as 
to her. It. v. Torpey, 12 (’ox 45.

As to a husband or wife being an accessory after the fact in respect of 
an offence committed by the other of them, sec (’ode sec. ($5.

14 Ignorance of the law. The foot that an oH'emler is 
ignorant of the law is not an excuse for any offence committed 
by him.
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All persons are turn ml to know ami obey the lawn. R. v. Mailloux, li 
N U 198. K v. Hoodie, 20 i .« v B 199

Although ignorance of the law in not a defence, it constitute* a ground 
for an application to the Executive for mercy. It. v. Madden, 10 L.(\ .lur. 
344

1.1 Execution of sentence. Every ministerial officer 
of any court authorized to execute a lawful Hvutcncv, and every 

r. and every person lawfully assisting such ministerial 
officer or gaoler, is justified in executing such sentence.

10 Execution of process by court officer. Every 
ministerial officer of any court duly authorized to execute any 
lawful process of such court, whether of a civil or criminal 
nature, and every person lawfully assisting hint, is justified in 
executing the same ; and every gaoler who is required under 
such process to receive and detain any person is justified in 
receiving and detaining him.

As to irregular proves*, see nee. 21.

17 Execution of warrants. Every one duly nut horized 
to execute a lawful warrant issued by any court or justice of 
the peace or other person having jurisdiction to issue such 
warrant, and every person lawfully assisting him, is justified in 
executing such warrant ; and every gaoler who is required under 
such warrant to receive and detain any person is justified in 
receiving and retaining him.

By aw. fit 14 every warrant authorized by this Act may be issued ami 
executed on a Sunday or statutory holiday.

Under a warrant of arrest on a charge of an indictable offence, articles 
fourni in the possession of the accused and in respect of which or with 
which the offence is believed to have been committed, may be taken pos
session of by the constable, and detained ns evidence in support of the 
charge. Dillon v. O’Brien, it! Cox U.C. 24fi.

To constitute an arrest the parly need not be touched by the oUlcer, it 
being snflicienl if he is commanded to give himself up and does so. 2 
Bishop Ur. Law dll.

IN Execution of erroneous sentence or process.
If a sentence is passed or process issued by a court having juris
diction under any circumstances to pass such a sentence or 
issue such process, or if a warrant is issued by a court or person 
having jurisdiction under any circumstances to issue such a 
warrant, the sentence passed or process or warrant issued shall 
be sufficient to justify the officer or person authorized to execute 
the same, and every gaoler ami person lawfully assisting in 
executing or carrying out such sentence, process or warrant, 
although the court passing the sentence or issuing the process 
had not in the particular case authority to pass the sentence or

72
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to issue the process, or although the court, justice or other per
son in the particular case had no jurisdiction to issue, or 
exceeded its or his jurisdiction in issuing, the warrant, or was, 
at the time when such sentence was passed or process or war
rant issued, out of the district in or for which such court, 
justice or person was entitled to act.

Defective process.]—A search warrant affords absolute justification to 
the officer executing it if it lias been issued by competent authority and is 
valid on its face, although the warrant may in fact be bad and although it 
be set aside by reason of a failure to comply with legal requirements. 
Sleeth v. Hurlbert (1896), 3 Can. Cr. Cas. 197 (H.C.Cûn.).

A conviction for resisting a sheriff's officer will be supported notwith
standing the fact that the date of the judgment under which it was issued 
was erroneously stated therein, such an error being an irregularity only 
and amendable. K. v. Monkman, 8 Man. R. f>09.

Ami a warrant of commitment which is valid on its face is a justifica
tion to the constable who executes it. although the imprisonment it directs 
is not authorized by law. R. v. King, 18 O.li. 666.

The defendant M. laid an information before the defendant el., a justice 
of the peace, charging plaintiff with obtaining from him a suit of clothes 
for one W. under the false pretence that she would pay for the same the 
following week. The information having been sworn to, J. issued a warrant 
under which plaintiff was arrested. In an action brought by plaintiff 
claiming damages for false arrest, the Supreme Court of Nova Scotia was 
divided in opinion. McDonald, C..I., and Ritchie, J., held that the repre
sentation that plaintiff would pay for the clothes the following week was 
not the representation of a fact, either past or present, within the meaning 
of the Code; and that ns the information did not allege that plaintiff hail 
been guilty of any crime, the arrest was illegal and made without any 
authority; that even if the magistrate were acting bonâ fide, and believed 
he had jurisdiction, no circumstances were brought to his notice which if 
true would give him jurisdiction, and his belief on the subject was without 
ground on which it could lie based, and was unreasonable. But in the 
opinion of Henry, J..aud Graham, E.J., the justice having acted with 
some colour of reason, and with a bona fide belief that he was acting in 
pursuance of his legal authority, v\as entitled to protection, although he 
may have proceeded illegally or in excess of his jurisdiction. Mott v. 
My I ne (1899), 36 C.L.J. 81 (N.8.).

Where a person has been illegally taken into custody upon a criminal 
charge under a defective warrant lie may be legally arrested or detained 
upon that criminal charge on the defect being remedied, without being first 
set free from the illegal custody and placed at liberty. Southwick v. Hare 
(1893), 24 O.K. 528.

But a person in illegal custody upon a criminal charge, or supposed 
criminal charge, cannot, before being liberated therefrom, be legally and 
properly taken into custody upon civil process—such ns a ca. sa.—the 
reason assigned being that if such an arrest or taking into custody were 
held to be good, this would enable a plaintiff in a civil proceeding to take 
an advantage of his own wrong. Re Alfred Kggington, 2 E. & B. 717.

Where a person was convicted of an assault and fined by a magistrate in 
the county of H.. and the magistrate issued a warrant for his arrest for the 
non-payment of the fine, directed to a constable, who went after the 
plaintiff and found him in an adjoining county, and the constable told him 
he had a warrant of commitment for him for his arrest, and at his request 
allowing him to read it, whereupon the plaintiff said he would go with him, 
which he did, it was held that what took place constituted an arrest. 
Aldrigh v. Humphrey (1898), 34 C.L.J. 386 (Ont.).
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IS. Sentence or process without jurisdiction.—
Every officer, gaoler or person executing any sentence, process 
or warrant, and every person lawfully assisting such officer, 
gaoler or person, shall be protected from criminal responsibility 
if lie acts in good faith under the belief that the sentence or 
process was that of a court having jurisdiction or that the war
rant was that of a court, justice of the peace or other person 
having authority to issue warrants, and if it be proved that the 
person passing the sentence or issuing the process acted as such 
a court under colour of having some appointment or commission 
lawfully authorizing him to act as such a court, or that the 
person issuing the warrant acted as a justice of the peace or 
other person having such authority, although in fact such 
appointment or commission did not exist or had expired, or 
although in fact the court or the person passing the sentence or 
issuing the process was not the court or the person authorized 
by the commission to act, or the person issuing the warrant 
was not duly authorized so to act.

560. Arresting the wrong person.—Every one duly 
authorized to execute a warrant to arrest who thereupon arrests 
a person, believing in good faith and on reasonable and probable 
grounds that he is the person named in the warrant, shall be 
protected from criminal responsibility to the same extent and 
subject to the same provision as if the person arrested had been 
the person named in the warrant.

2. Every one called on to assist the person making such 
arrest, and believing that the person in whose arrest he is 
called on to assist is the person for whose arrest the warrant is 
issued, and every gaoler who is required to receive and detain 
such person, shall be protected to the same extent and subject 
to the same provisions as if the arrested person had been the 
person named in the warrant.

The right of civil action for the wrongful arrest is not affected by this 
section.

"t I Irregular warrant or process. —Every one noting 
umlor a warrant or process which is bud in law on account of 
some defect in substance or in form apparent on the face of it, 
if lie in good faith and without culpable ignorance and negli
gence believes that the warrant or process is good in law, shall 
be protected from criminal rea]x>nnibi!ity to the same extent 
and subject to the same provisions as if the warrant or process 
were good in law, and ignorance of the law shall in such case
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he im excuse : Provided, that it slmll be a (|Uestion of law 
whether the facts of which there is evidence may or may not 
constitute culpable ignorance or negligence in his so believing 
the warrant or process to 1*! good in law.

This section, as well as secs. 19 and ‘JO, refers only to the criminal 
responsibility for the unlawful act. Where sec. 18 applies, the process is a 
justification, and neither civil nor criminal responsibility accrues.

*£*£. Arrest by peace officer. Every peace officer who, 
on reasonable and probable grounds, believes that an offence for 
which the offender may he arrested without warrant has been 
committed, whether it has been committed or not, and who, on 
reasonable and probable grounds, believes that any person has 
committed that offence, is justified in arresting such person 
without warrant, whether such person is guilty or not.

This section operates, not merely to protect the officer from civil or 
criminal proceedings, but also to authorize the arrest and make it lawful; 
and it applies, not only when the arrest could be made by any person 
without a warrant, but also to cases in which a peace officer only may so 
arrest. It. v. Cloutier (1898), 2 Can. Cr. Cas. 43.

If n justice of the peace is not himself personally arresting the offender 
on view or upon suspicion, or personally acting in effecting the arrest by 
calling some one to his assistance in making the same, he can legally direct 
the arrest only by a warrant issued upon a written complaint or information 
upon oath. A justice of the pence who illegally issues a warrant without 
having received a sworn information in respect of the charge is liable in 
trespass for the arrest made thereunder, and he cannot justify the com
manding of the constable to make the arrest by shewing that he, the 
justice, hail a reasonable suspicion that an offence hail been committed. 
MeGuiness v. Dafoe, 3 Can. Cr. Cas. 139, 23 Ont. App. R. 704.

Neither a mngist’-nte nor n constable is allowed to act officially in his 
own case, except “flagrante delicto,” while there is otherwise danger of 
escape, or to suppress an actual disturbance and enforce the law while it is 
in the act of being resisted. P. hearing of a complaint against him from 
the constable who had the warrant, went voluntarily before the magistrate, 
who did not examine into the matter and bail him, but. allowed him to 
depart, with a direction to appear at the police office in the morning: and 
afterwards the magistrate sent the constable to whom the warrant had 
before been delivered, to take him in custody to the station house, which 
he did that evening, it being alleged that he had assaulted the magistrate on 
the previous evening. It was held that this did not warrant the imprison
ment, as the magistrate might at the time of the assault have ordered him 
into custody: but here, the act was over, and time had intervened, so 
there was no present disturbance. Powell v. Williamson (1843), 7 U.C.tj.B. 
154.

A constable in the service of a municipality is not justified in taking a 
person into custody and depriving him of his liberty, on a criminal charge, 
without any sworn complaint having been made, and without a warrant 
issued by competent authority—more especially where there was no reason 
to suspect that he would attempt to evade arrest. Unsworn statements made 
to the officer, to the effect that the person had committed a larceny on the 
previous day, are insufficient. But where the officer has acted in good faith, 
and on information which excuses him to some extent, these facts should be 
taken Into consideration in tin- award <>f damages. Ilouesean v. City of 
Montreal (1898), Q.K. 12 8.C. 61.
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"ill Persons assisting peace officer.—Everyone called 

upon to assist a peace officer in the arrest of a person suspected 
of having committed such offence as last aforesaid is justified in 
assisting, if he knows that the person calling on him for assist
ance is a peace officer, and does not know that there is no 
reasonable grounds for the suspicion.

Hections 22 and 23 of the Code are a codification of the common law with 
respect to the right of a peace officer, whether justice or constable, to person
ally arrest on view, or on suspicion, or by calling on some one present to 
assist him. They do not authorize a justice to direct a constable to make an 
arrest elsewhere without warrant. MeUuinness v. Dafoe (1896), 3 Can. Cr. 
Cas. 130, 23 Ont. App. K. 704, affirming 27 Ont. K. 117.

24. Arrest without warrant of persons found com
mitting offences. -Every one is justified in arresting with
out warrant any person whom he finds committing any offence 
for which the offender may be arrested without warrant, or 
may be arrested when found committing.

tV Arrest without warrant after commission of 
offence. —If any offence for which the offender may be 
arrested without warrant lias been committed any one who, on 
reasonable and probable grounds, believes that any person is 
guilty of that offence is justified in arresting him without 
warrant, whether such person is guilty or not.

The words “ may be" in this section refer to those provisions of the 
Code which authorize arrest without warrant, and include the offence of 
unlawfully wounding, under sec. 242, that being one of the following 
sections referred to in sec. 552, which provides for arrest without warrant in 
certain cases. .Iordan v. McDonald (ÎH98), 31 N.8.H. 129.

Defendant, a police officer in and for the town of Windsor, in the County 
of Hants, arrested plaintiff at Halifax, in the County of Halifax, on a 
charge of having unlawfully assaulted, beaten, wounded and illtreated I\, 
a police officer, while in the discharge of his duty, occasioning actual bodily 
harm. Defendant, at the time, held a warrant for plaintiff’s arrest, but it 
had not been indorsed for execution in another county. Apart from the 
warrnnt defendant had actual knowledge of the commission of the offence 
for which the arrest was made. In an action by plaintiff claiming damages 
for unlawful arrest and imprisonment, it was held that it was competent for 
defendant to contend that the arrest was mode independent of the warrant, 
and to justify such arrest by shewing that at the time the arrest was made 
he was aware that plaintiff had committed the offence of unlawfully wound
ing. Jordan v. McDonald (1898), :;i N.8.B. 129, 84 C.L.J. 425.

Subject to the provisions of sub-sec. (4) of sec. 552, when a private 
person—that is, a person not by office a keeper of the peace, or a justice, 
or a constable—takes upon himself to arrest another without a warrant for 
a supposed offence in respect of which a warrant is not required, he must 
be prepared to prove that such an offence has been committed, for in that 
respect he acts at his own peril. Mere suspicion that such an offence has 
been committed by some one will not do, though if he is prepared to shew 
that it has really been committed by some one, then he may justify arrest
ing a particular person, upon reasonable grounds of suspicion that he was 
the offender; and mistake on that point, when he acts sincerely upon strong
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grounds of suspicion, will not be fatal to his defence. McKenzie v. Gibson 
(1851), 8 U.C.Q.B. 100.

Where the accused, found committing a criminal offence which may be 
summarily tried under Part LV., is arrested without warrant by a peace 
officer, and on being brought before a police magistrate a written charge 
not under oath is read over to him, and lie thereupon consents to be tried 
summarily, the police magistrate has jurisdiction to try the case although 
no information has been laid under oath. K. v. McLean (1901), 5 Can. Cr. 
Cas. 67 (N.8.).

•f«. Arrest without warrant in offences by night.
—Every one is protected from criminal responsibility for 
arresting without warrant any person whom he, on reasonable 
and probable grounds, believes he finds committing by night 
any offence for which the offender may be arrested without 
warrant.

By night.']—This expression is defined by sec. 3 (q) to mean the 
interval between 9 p in. and G a.m.

"iî. Arrest by peace officer. -Every peace officer is 
justified in arresting without warrant any person whom he 
finds committing any offence.

See also sec. 552.

"is. Arrest of person found committing offence at 
night.—Every one is justified in arresting without warrant 
any ]*:rson whom he finds by night committing any offence.

2. Every peace officer is justified in arresting without 
warrant any jierson whom he finds lying or loitering in any 
highway, yard or other place by night, and whom he has good 
cause to aus]wet of having committed or living alsmt to commit 
any offence for which an offender may be arrested without 
warrant.

By sec. 552 (3) a peace officer may arrest, without warrant, any one 
whom he finds committing any criminal offence ; and any person may arrest, 
without warrant, any one whom he finds committing any criminal offence 
by night.

Any peace officer is authorized by sec. 552 (7) to take into custody, 
without warrant, any person whom he finds lying or loitering in any high
way, yard or other place during the night, and whom he has good cause to 
suspect of having committed or being about to commit any indictable 
offence. The pérson arrested under the powers conferred by sub-sec. 7 of 
sec. 552 may be detained until he can be brought before a justice of the 
peace to be dealt with according to law, but that must take place before 
noon of the following dav. Sec. 552 (7). K. v. Cloutier (1898), 2 Can. Cr.

Finds committing.]—A person is “found committing ” an offence if 
he is either caught in the act or is pursued immediately and continuously 
after he had been seen committing it: but in the latter case there must be 
such fresh and continuous pursuit of him from the time of his being seen 
that both events may be said to be part of the one occurrence. K. v. 
Curran (1828), 3 C. & P. 397. Pursuit begun after the lapse of three hours 
from the commission of the offence is insufficient to justify the apprehension 
under this clause. Downing v. Capel, L.R. 2 C.P. 401.
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*59 Arrest during flight. —Every one is protected from 
criminal responsibility for arresting without warrant any person 
whom he, on reasonable and probable grounds, believes to have 
committed an offence and to be escaping from and to be freshly 
pursued by those whom he, on reasonable and probable grounds, 
believes to have lawful authority to arrest that person for such 
offence.

Reasonable and probable grounds.]—See secs. 22 and 25.
Flight as evidence.]—The fact of the flight of the accused or his attempts 

i escape, is a circumstance iu the chain of evidence from which guilt may 
be inferred, unless it appear that the act was for another reason. Lawson’s 
Presumptive Ev., 2nd ed. 619.

So a prisoner’s attempt to escape implies guilt and operates against the 
party like a confession, but the fact that the prisoner had an opportunity or 
offer of assistance to escape but did not avail himself of it is not relevant. 
Ibid. 621. The fact that the accused fled because of a fear of violence at the 
hands of their pursuers overthrows the presumption. Ibid. And if the 
suspected person had changed his residence lint it appeared that he was a 
peddlar and accustomed to go from place to place, no presumption of guilt 
would arise. Best Ev., sec. 461. Evidence of the flight of persons charged 
as co-conspirators with the prisoner is not admissible against him. People 
v. Sharp, 107 N.Y. 427. And where a prisoner confined in gaol for two 
distinct offences attempts to escape, it has been held that the attempt is not 
evidence of guilt ns to either charge, as it is impossible to say which 
offence prompted the attempt. People v. McKean, 19 N.Y. 486.

HO. Other statutory powers of arrest. -Nothing in 
this Act shall take away or diminish any authority given by 
any Act in force for the time being to arrest, detain or put any 
restraint on any person.

ill Force used in executing process or arrest. -
Every one justified or protected from criminal responsibility in 
executing any sentence, warrant or process, or in making any 
arrest, ami every one lawfully assisting him, is justified, or pro
tected from criminal responsibility, as the case may be, in using 
such force as may be necessary to overcome any force used in 
resisting such execution or arrest, unless the sentence, process or 
warrant can be executed or the arrest effected by reasonable 
means in a less violent manner.

Where an officer of justice is resisted in the legal execution of his duty 
he may repel force by force, and if in doing so he kills the party resisting 
him, it is justifiable homicide. Archbold’s Cr. Plead. (1900), 778; 1 Hale, 
494; R. v. Porter, 12 Cox C.C. 444.

Although a police constable may not be bound in the execution of his 
duty to assist the occupier of a house in putting out an intruder, yet he may 
lawfully do so, and if he is assaulted by the intruder while so doing, the 
latter, though he may not be indictable for assaulting a peace officer in the 
execution of his duty, will be liable to a conviction for an assault, as he 
cannot justify resistance to the force lawfully used to eject him. R. v. 
Roxburgh, 12 Cox C.C. 8.
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By sec. 142, every oue is guilty of an indictable offence and liable to six 
months’ imprisonment who, having reasonable notice that lie is required to 
assist a peace officer in the execution of his duty in arresting any person or 
in preserving the peace, without reasonable excuse omits so to do.

33. Duty of persons arresting.—It is the duty of every 
one executing any process or warrant to have it with him, and 
to produce it if required.

2. It is the duty of every one arresting another, whether 
with or without warrant, to give notice, where practicable, of 
the process or warrant under which he acts, or of the cause of 
the arrest.

3. A failure to fulfil either of the two duties last mentioned 
shall not of itself deprive the person executing the process or 
warrant, or his assistants, or the person arresting, of protection 
from criminal responsibility, but shall be relevant to the inquiry 
whether the process or warrant might not have been executed, 
or the arrest effected, by reasonable means in a less violent 
manner.

Maumr of arrest.] Where n constable tells a person given into his 
charge that he must go with him before a magistrate, and such person, 
in consequence, goes quietly, and without force being used, it is an arrest. 
Chinn v. Morris, 2 C. & P. 361 ; Joyce v. Perrin, 3 U.C.O.8. 300.

And where the constable said to the plaintiff “ You must go with me,” 
on which the plaintiff said he was ready to go, and went with tlie constable 
towards a police office, without being seized or touched, this was ruled to 
be an imprisonment. Pocock v. Moore, Ky. & M. 321; Forsyth v. Goden, 
32 C.L.J. 401».

If the party is under restraint and the officer manifests an intention to 
make a captive, it is not necessary that there should be an actual contact. 
Grainger v. Hill, t Bing. N.C. 212, Vaughan, .1.: McIntosh v. Demeray, 6 
U.C.tj.B. 343; Wilson v. Brecker, 11 U.C.C.P. 268.

Defendant was convicted of a fourth offence under The Canada Temper
ance Act. A warrant was plncetl in the hands of a constable, who after 
keeping it for some time went to defendant to execute it, and told him he 
would have to come to gaol with him. Defendant, complaining of the great 
inconvenience he would be put to if placed in custody at that time, induced 
the constable to hold off for a week or two longer by agreeing to deposit 
$100 with him. Later on the constable arrested the defendant on the same 
warrant and lodged him in gaol. It was held on an application for his dis
charge by habeas corpus on the ground that be had been twice arrested on 
the same warrant, that even if an arrest hail been effected on the first occa
sion when the constable agreed to hold off, it was called off by defendant’s 
own request and he was therefore estopped.and the application was refused. 
Ex parte Doherty (1899), 3ft C.L.J. 765, 5Can. Cr. Cns. 14 (N.R.).

Rujht of search on arrest.]—The right of an officer to search the person 
of one arrested for felony has always been assumed, as well as the right to 
keep the goods found on him if necessary for the purposes of the trial. 8ee 
Tomlin’s Law Dictionary, sub-tit. Constable, IV., “A constable must keep 
goods found on a felon till trial, and then return them according to the 
directions of the court.” In the case of Dillon v. O’Brien, 16 Cox C.C.. at 
page 245, the Irish Exchequer Division extended the rule to cases of misde
meanor. Balles, C.B., says:—“If, then, the right here claimed, does not
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exist, even in treason ami felony, it would follow upon the arrest of a 
murderer caught in the act and on the moment lawfully arrested, whilst the 
weapon with which the crime had been committed was in his hand it would 
be illegal for the constable to detain that weapon for the purpose of 
evidence ; so also would it be illegal for the officers of the law to take 
possession of poisons found in the possession of one who had caused death 
by poison, and even in treason letters from co-traitors evidencing the 
common treasonable design, found in the possession of a traitor, would be 
safe from capture upon his arrest, although from the earliest times it has 
been the settled and unvarying practice to seize such proofs of guilt and 
give them in evidence at the trial.” The case of Leigh v. Cole, ti Cox C.C.

(cited with approbation by the Ontario Court of Appeal in Cordon v. 
Denison, 22 A.It., p. it2ti), was a charge to the jury by Mr. .lustice Vaughan 
Williams on the subject of the right of constables to search and handcuff 
persons in custody for breaches of the peace, and the learned judge made 
use of the following language: “ With respect to searching a prisoner there 
is no doubt that a man when in custody may so conduct himself, by reason 
of violence of language or conduct, that a police officer may reasonably 
think it prudent and right to search him, in order to ascertain whether he 
has any weapon with which he might do mischief to the person or commit 
a breach of the peace ; but at the same time it is quite wrong to suppose 
that any general rule can be applied to such a case. Even when a man is 
confined for being drunk and disorderly it is not correct to say that he must 
submit to the degradation of being searched, as the searching of such a 
person must depend on all the circumstances of the case.” In the case of 
persons in custody not accused of an indictable offence no general rule can 
be applied, and it would always be for a jury to say whether the case is one 
in which a search should have been made. Ibid.

213. Peace officer preventing escape. Every peace 
officer proceeding lawfully to arrest, with or without warrant, 
any person for any offence for which the offender may be 
arrested without warrant, and every one lawfully assisting in 
such arrest, is justified, if the person to be arrested takes to 
flight to avoid arrest, in using such force as may be necessary to 
prevent his escape by such flight, unless such escape can be 
prevented by reasonable means in a less violent manner.

214. Private person preventing escape. — Every 
private person proceeding lawfully to arrest without warrant 
any person for any offence for which the offender may be 
arrested without warrant is justified, if the person to be arrested 
takes to flight to avoid arrest, in using such force as may be 
necessary to prevent his escape by flight, unless such escape can 
be prevented by reasonable means in a less violent manner : 
Provided, that such force is neither intended nor likely to 
cause death or grievous bodily harm.

33 Preventing escape from arrest in other cases. -
Every one proceeding lawfully to arrest any jierson for any 
cause other than such offence as in the last section mentioned is 
justified, if the person to Im? arrested takes to flight to avoid 
arrest, in using such force as may be necessary to prevent his 

3—crim. cone.



1

34 [§ 536] Criminal Code.

escape by flight, unless such escape can be prevented by reason
able means in a less violent manner : Provided such force is 
neither intended nor likely to cause death or grievous bodily 
harm.

îMk Preventing escape or rescue after arrest. —
Every one who has lawfully arrested any person for any 
offence for which the offender may be arrested without warrant 
is protected from criminal responsibility in using such force in 
oilier to prevent the rescue or escape of the person arrested as 
he believes, on reasonable grounds, to be necessary for that 
purpose.

Where a prihoner escapes, if the escape he negligent merely, the gaoler 
or officer may retake him at any time without warrant: if voluntary, he 
cannot afterwards he retaken by virtue of the same warrant under which he 
was at first arrested, hut he may he retaken on a fresh warrant or without 
warrant in cases where lie might have been arrested without warrant 
originally. Archibald Cr. Plead. (1000), 8f>2.

31 Force used in preventing escape or rescue after 
arrest. —Every one who has lawful!)' arrested any person for 
any cause other than an offence for which the offender may be 
arrested without warrant is protected from criminal responsi
bility in using such force in order to prevent his escape or 
rescue as he believes, on reasonable grounds, to be necessary for 
that purpose : Provided that such force is neither intended nor 
likely to cause death or grievous bodily harm.

Î6H Preventing breach of the peace. —Every one who 
witnesses a breach of the peace is justified in interfering to 
prevent its continuance or renewal, ami may detain any person 
committing or alxnit to join in or renew such breach of the 
peace, in order to give him into the custody of a peace officer: 
Provided that the person interfering uses no more force than is 
reasonably necessary for preventing the continuance or renewal 
of such breach of the peace, or than is reasonably proportioned 
to the danger to be apprehended from the continuance or 
renewal of such breach of the peace.

Prevention by peace officers of breach of the
peace. —Every peace officer who witnesses a breach of the 
peace, and every person lawfully assisting him, is justified in 
arresting any one whom he finds committing such breach of the 
peace, or whom he, on reasonable and probable grounds, lndieves 
to l>e about to join in or renew such breach of the peace.

2. Every peace officer is justified in receiving into custody 
any person given into his charge as having been a party to a
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breach of the peace by one who lias, or whom such peace officer, 
upon reasonable and probable grounds, believes to have, wit- 
nesssed such breach of the peace.

Peace officer.]- The definition of this term is found in sec. 3 (*), ante.
Finds committing.]—See note to see. 28.
Ilreach of the peace.]—A justice of the peace may apprehend, or cause to 

be apprehended l>y a verbal order merely, any person committing a breach 
of the peace in his presence. 2 Hale 8(5. A constable may also arrest for 
a breach of the peace committed in his presence. 1 Hale 587. But a pri
vate person is not justified in arresting or giving in charge of a policeman, 
without a warrant, a party who has been engaged in an affray, unless the 
affray is still continuing or there is reasonable ground for apprehending 
that he intends to renew it. Price v. Seeley (1843), 10 Clark ic Fin. 
(H.L.) 28.

A private person cannot of his own authority arrest another for a bare 
breach of the peace after it is over. 3 Hawkins P.C. 164.

Any one who sees others fighting may lawfully part them and also stay 
them until the heat be over, and then deliver to the constable who may 
carry them before a justice of the peace in order to their finding security for 
the peace. Hawkins P.C., book 1, ch. 63, sec. 11. And while those are 
assembled together who have committed acts of violence, and the danger of 
their renewal continues, the affray itself may be said to continue; and 
during the affray the constable may, not merely on his own view, but on 
the information and complaint of another, arrest the offenders or either of 
them. Price v. Seeley, 10 Cl. & F. 28.

Affray.]—Au affray is the act of fighting in any public street or highway, 
or lighting to the alarm of the public in any other place to which tlie 
public have access. Sec. 00.

Riot and unlairful assembly.]—See secs. 70 and 80.

40. Suppression of riot by magistrates and officers.
—Every sheriff, deputy sheriff, mayor or other head officer or 
acting head officer of any county, city, town or district, and 
every magistrate and justice of the pcuce. is justified in using, 
and ordering to be used, and every peace officer is justified in 
using, such force as he, in good faith and on reasonable and 
probable grounds, believes to be necessary to suppress a riot, 
and as is not disproportions! to the danger which he, on 
reasonable and probable grounds, believes to lie apprehended 
from the continuance of the riot.

A riot is an unlawful assembly which has begun to disturb the pence 
tumultuously. Sec. 80. As to the duty of sheriffs, justices and other 
officers in cases of riot, see secs. 83 and 84.

The neglect of a pence officer to do his duty in suppressing n riot is an 
indictable offence under sec. 140.

41 Suppression of riot by persons acting under 
lawful orders.—Every one, whether subject to military law 
or not, acting in good faith in obedience to orders given by any 
sheriff, deputy sheriff, mayor or other head officer or acting 
head officer of any county, city, town or district, or by any
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magistrate or justice of the peace, for the suppression of a riot, 
is justified in obeying the orders so given unless such orders are 
manifestly unlawful, and is protected from criminal responsi
bility in using such force as he, on reasonable and probable 
grounds, believes to be necessary for carrying into effect such 
orders.

2. It shall be a question of law whether any particular 
order is manifestly unlawful or not.

Magistrates must keep the peace when a riot occurs and restrain the 
rioters, and they may call upon all subjects to render assistance, and the 
latter may be given firearms for that purpose. K. v. Pinney, 5 C. & P. 201.

A person who after reasonable notice omits without reasonable excuse to 
assist any sheriff, or pence officer, in suppressing a riot is guilty of an 
indictable offence. Sec. 141.

42 Suppression of riot by persons without orders.
—Every one, whether subject to military law or not, who in 
good faith and on reasonable and probable grounds believes 
that serious mischief will arise from a riot before there is time 
to procure the intervention of any of the authorities aforesaid, 
is justified in using such force as he, in good faith and on reason
able and probable grounds, believes to be necessary for the 
suppression of such riot, and as is not disproportioned to the 
danger which he, on reasonable grounds, believes to be appre
hended from the continuance of the riot.

By the common law, a private individual might lawfully endeavour, of 
his own authority and without any warrant or sanction from a magistrate, to 
suppress a riot by every means in his power; he might disperse or assist in 
dispersing those assembled and stay those engaged in it from executing 
their purpose, as well as stop and prevent others whom he saw coming up 
from joining the rest. Phillips v. Eyre, L.R. I» Q.B. 15. If the occasion 
demanded immediate action and no opportunity occurred for procuring the 
advice or sanction of a magistrate, it was the duty of every subject to act 
for himself and upon his own responsibility in suppressing a riotous and 
tumultuous assembly, and the law protected him in all that he honestly did 
in the prosecution of that purpose. Ibid, per Willes, .1., npprov’ng the 
charge of Tindal, C.J., to the grand jury of Bristol (1822), 5 C. &. P. 
201 (n).

4ll Suppression of riot by military force. -Every 
one who is bound by military law to obey the lawful command 
of his superior officer is justified in obeying any command given 
him by his superior officer for the suppression of a riot, unless 
such order is manifestly unlawful.

2. It shall be a question of law whether any particular 
order is manifestly unlawful or not.

See sees. 41, 42, 8!) and 84.

44 Force in prevention of certain offences. -
Every one is justified in using such force as may be reason-
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ably necessary in order to prevent the commission of any 
offence for which, if committed, the offender might be arrested 
without warrant, ami the commission of which would be likely 
to cause immediate and serious injury to the person or property 
of any one ; or in order to prevent any act being done which 
he, on reasonable grounds, believes would, if committed, 
amount to any of such offences.

The offences for which an arrest without warrant is allowed are set forth 
in sec. 552.

Where A., to prevent B. from fighting with his brother, laid hold of him 
and held him down but struck no blow, upon which B. stabbed A., it was 
held that if A. had done nothing more than was necessary to prevent B. 
from beating his brother, and had died of the stab, the offence of B. would 
have been murder; but that if A. did more than was necessary to prevent 
the beating of his brother, it would have been manslaughter only. R. v. 
Bourne, 5 C. & P. 120.

And where, under circumstances that might reasonably have induced 
the belief that a man was cutting his wife's throat, their son shot at and 
killed his father, it was held that if the son had reasonable grounds for 
believing and honestly believed that his act was necessary for the defence 
of his mother, the homicide was excusable. H. v. Rose, 15Cox 540, Lopes, .1.

4.1. Self-defence against unprovoked assault.—
Every one unlawfully assaulted, not having provoked such 
assault, is justified in repelling force by force, if the force he 
uses is not meant to cause death or grevions bodily harm, and 
is no more than is necessary for the purjtose of self-defence ; 
and every one so assaulted is justified, though he causes death 
or grevions bodily harm, if he causes it under reasonable appre
hension of death or grievous bodily harm from the violence 
with which the assault was originally made or with which the 
assailant pursues his purpose, and if he believes, on reasonable 
grounds, that he cannot otherwise preserve himself from death 
or grievous bodily harm.

Self-defence in assault, etc.]—It in it good defence in justification, even 
of a wounding or mayhem, to prove that the prosecutor assaulted or beat 
the defendant first, and that the defendant committed the alleged battery 
merely in his own defence. Archbold's <'rim. Plead. (1000), 802. The 
difficulty arises in drawing the line between mere self-defence and fighting. 
R. v. Knock, 14 Cox C.C. 1.

If the prosecutor lifted up his cane and offered to strike him, the defen
dant is justified in striking the prosecutor without waiting for the blow. 
Bailor H.P. IS.

A husband may justify a battery in defence of his wife, a wife in defence 
of her husband, a parent in defence of his child, a child in defence of his 
parent, a master in defence of his servant, and a servant in defence of his 
master. 1 Hawkins P.C., ch. GO, secs. 25, 24; Code sec. 7. If, however, 
the battery were greater than was necessary for mere defence, or if it were 
after all danger from the assail ment was passed and by way of revenge, the 
prior assault will not justify. R. v. Driscoll, C. & M. 214; Anon., 2 
Le win C.C. tv
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Ordinarily the person lieaut i* permitted lu act only In *elf-«lefenee; lie 
cannot take the law into lib own hands to inflict punishment for the injury. 
It. v. Milton, :i C. X I*. 31; H. v. Mabel, 1» ('. X. I'. 474; 2 Hislmp Crim. 
Law 44.

Hut where there is a manifest intent or endeavour by the aasailant to 
commit loi vUtlrnee or nur/inse an nlTonce formerly a felony, such as murder, 
robbery, burglary and the like, the party assailed is not obliged to retreat, 
but may pursue his adversary until he has secured himself from all danger; 
and if lie kill him in so lining, it is called justitiahle self-defence. I Hast 
l\l\ 271.

If in attempting to turn a mere trespasser out of a house, the house
holder is assaulted by the trespasser, he may kill him if he was not able by 
any other means to avoid the assault or retain his lawful possession, and in 
such case a man need not tly as far as lie can us in other cases of self- 
defence fur lie has a right to the protection of his own house. 2 Hum's 
Justice, l.'lth ed., p. I.'tlfi. In the New Brunswick case of It. v. Theriault 
(|S!M), 2 Van. Vr. ('as. 444, a new trial was ordeied where the trial judge 
had instructed the jury that, to justify or excuse the homicide, the prisoner 
must lie found to have had reasonable grounds for apprehending imminent 
peril to his life or the lives of his w ife and children, and had made no men
tion of a reasonable apprehension of grievous bodily harm as a ground of 
jiistillcation although the evidence pointed to both.

Xol liariMj ftroroketl siirh assn nil.]—The provocation may lie given by 
blows, words or gestures. Sec. 40 (2).

44? Self-defence against provoked assault. Kvcry 
one who Ims without justification assaulted another, or has 
provoked an assault from that other, may nevertheless justify 
force subsequent to such assault, if lie uses such force under 
reasonable apprehension of death or grievous bodily harm from 
the violence of the person first assaulted or provoked, and in 
the belief, on reasonable grounds, that it is necessary for his 
own preservation from death or grievous bodily harm: Pro
vided, that hr did not commence the assault with intent to 
kill or do grievous Ixslily harm, and «lid not endeavour at any 
time liefore the necessity for preserving himself arose, to kill or 
do grievous lioilily harm : Provided also, that liefore such 
necessity arose In* declined further conllict, ami quitted or 
retreated from it as far as was practicable.

2. Provocation, within tin- meaning of this and the last 
preceding section, may Is1 given by blows, words or gestures.

Ihu'liniiifi further conflict.]—Two or more person* cugiigc in a mutual 
combat, without any original Intent to proceed to extreme mémoire*; or, 
after an a**ailiiiit lias been met by hi* adversary, lie become* weary of a 
conllict which i* likely to be more *eriou* than lie anticipated or too much 
for him to withstand; here, if one of the combatant* already in the wrong 
either a* a beginner or continuer of tIm* tight wishes to retrace his «irror. he 
must retreat. 2 Itishop Cr. Law fillfi. And though, contrary to his original 
expectation, lie llmls himself so hotly pressed as renders the killing of the 
other necessary to save his own life, he is guilty of a felonious homicide if 
lie kills him unless lie llrst actually pots into exercise this duty of witli- 
«1 raw in g from the place. Foster 227 ; The State v. Hill, 4 Hev. X Hat. 4M. 
If the first assailant, knowing his advantage «if strength or skill <ir weapon,
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ret. mit ml to the wnl I merely im » «leeign to protect himself under the shelter 
of the law, as in his own defence, Imt really intended the killing of the 
other man, then it is murder or manslaughter as the circumstance of the 
case requires. I Male F.C. 47», 4MU.

Where, upon a quarrel, one of the parties retreated lifty yards desiring 
to avoid the conflict, hut the other pursued him with uplifted arm and a 
deadly weapon, and being tlrat struck by the retreating one with the list, 
the other stabbed and killed him, the case was held to he one of murder, 
for tile law did not require the deceased to wait till the prisoner had exe
cuted his threat hut justified him in anticipating the premeditated assault. 
The State v. Howell, 9 I red. 18ft

/VoromfioN.—[See sec.

4) Prevention of insulting assault. Kvery one in 
just i lied in using force in defence of hi* own person, or that of 
any one under his protection, front an assault accompanied with 
insult : Provided, that lie uses no more force than is necessary 
to prevent such assault, or the repetition of it : Provided also, 
that this section shall not justify the wilful infliction of any 
hurt or mischief disproportionate to the insult which the force 
used was intended to prevent.

4H Defence of movable property against tres
passer. Kvery one who is in peaceable possession of any 
movable property or thing, and every one lawfully assisting 
him, is justified in resisting the taking of such thing by any 
trespasser, or in retaking it from such trespasser, if in either 
case lie does not strike or do bodily harm to such trespasser; 
and if, after any one being in peaceable possession as aforesaid 
has laid hands upon any such thing, such trespasser persists in 
attempting to keep it or to take it from tin* jMissessor, or from 
any one lawfully assisting him, the trespasser shall he deemed 
to commit an assault without justification or provocation.

Ill tlio ciiho of trenpnmi in Inking goods tin» owner mux justify hi nting 
tin» trospnuMor in order to make hint desist. I Unie 4SU; If. v. Wild, - 
Lew in « ' < ' 'll

A battery is justiliable by proving Mint it was committed to restrain 
another from unlawfully taking or destroying his goods. I! Ifol. Abr. 54».

40 Defence of movable property with claim of
right. Kwry one who is in peaceable possession of any 
movable property or thing under a claim of right, and everyone 
aiding under his authority, is protected from criminal respon
sibility for defending such (Mmsessiou, even against a person 
entitled by law to the possession of such property or thing, if 
he uses no more force than is necessary.

50 No justification on defence of movable property 
without claim Of right. Kvery one who is in |s»aceahle 
possession of any movable property or thing, hut neither claims
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right thereto nor acte under the authority of a person claiming 
right thereto, is neither justified nor protected from criminal 
responsibility for defending his |H)ssession against a person 
entitled by law to the possession of such property or thing.

.11 Defence of dwelling house. -Every one who is in
peaceable possession of a dwelling house, and every one lawfully 
assisting him or acting by his authority, is justified in using 
such force as is necessary to prevent the forcible breaking ami 
entering of such dwelling house, either by night or day, by 
any person with the intent to commit any indictable offence 
therein.

It hns been held Hint n guest in n house is justified in defending the 
house. Curtis v. Hubbard, 4 Hill N.Y'. 437; Coopers (’use, Cro. Car. f>44; 
also tlmt the neighbours of the occupant may assemble for Its defence. 
Kemnyne’s Case, ft Co. 91.

Ihrcllitig lions*.]—Every permanent building in which the renter or 
owner or his family dwells is a dwelling house. Archhold Cr. Evid. (I9U0), 
593; and see Code sec. 407. And it will be sufficient if any one of the fam
ily habitually sleeps in that building. It. v. Westwood, It. & It. 49."».

The mere temoorary absence of the householdi r and his family will not 
prevent its remaining in contemplation of law a dwelling house. It. v. 
Murray, 2 Hast P.C. 490. But where the householder moved away from the 
house, not Intending to return to live in it, but retained it ns a warehouse 
in which some of his employees slept for the purpose of taking care of it, 
it was held not to be his dwelling house. It. v. Flannagan. It. &. It. 187. 
And where the landlord of a dwelling house after the tenant had quitted it, 
put a servant into it to sleep there at night until he should re-let it to 
another tenant, but hail no Intention to reside in it himself, it could not be 
deemed the dwelling house of the landlord. It. v. Davis, 2 Leach 87(1; It. 
v. Harris, 2 Leach 791. A tenant put his furniture into a house prepara
tory to moving in with his family, but neither he nor any of his family had 
as yet slept in it ; it was held not to be a "dwelling house” as regards burg
lary. It. v. Mallard, 2 East P.C. 498; It. v. Lyons, 1 Leach 18'».

A temporary booth or tent in a fair or market is not a dwelling house 
although the owner lodge In it. I Hawk., eh. .’t8, sec. 3ft. But it is other
wise in respect of a permanent building although used only for the pur
poses of a fair. It. v. Smith. 1 M. & Itob. 286.

At common law in cases where buildings were attached to a dwelling 
house and were more or less connected with it, it was frequently a matter 
of dispute whether they formed a part of the dwelling house so that enter
ing them would be burglary. The different tests proposed were princi
pally three: -(I) Whether the building in question was within the same 
curtilege; (2) Whether it was under the same roof; 13) Whether it had an 
internal communication with the principal building. Ifoscoe Crim. Evid., 
11th ed. .448. An outhouse separated from the dwelling house ami not 
within the same curtilege was not within the term from the mere fact that 
it was occupied with it at the same time. It v. (iarland. 2 East P.C. 493. 
But a building might constitute a part of the dwelling house although hav
ing no internal communication therewith. It. v. Brown. 2 East P.C. 493; 
It. v. Chalking, Ituss. & By. 334; It. v. Burrowes, 1 Moody C.C. 274. But 
aa regards the offences of burglary and house-breaking it is now provided 
by sec. 497 (fi) that a building occupied with ami within the same curti
lege with any dwelling house shall be deemed to be part of the said dwell
ing house if there is between such building and dwelling house a comm uni-
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cation either immediate or by means of a covered and inclosed passage 
leading from the one to the other, but not otherwise.

Ilreaking amt entering.] The definition, of the term “ to break " given 
in sec. 407 (b) in terms applies only to Hurt XXX. but is in accordance 
with the previous decisions on the subject. The same section provides 
that an “ entrance ” into a building is made as soon as any part of the body 
of the person making the entrance, or any part of any instrument used by 
him is within the building. It would seem, however, that as to secs. *>1 
and 62 the common law definition applies and not that of sec. 407, and, at 
common law, if the instrument were used not for the purpose of committing 
the contemplated felony but only for the purpose of effecting the entry, its 
Introduction wne not iueh an entry ns constituted burglary. R. v. Hughes, 
2 Hast P.C. 4UI ; R. v. Rust, I Moody C.C. 1*1.

Vt Defence of dwelling house at night.—Kwry one 
who \h in peaceable possession of n dwelling house, and every 
one lawfully assisting him or acting by his authority, is justified 
in using such force as is necessary to prevent the forcible break
ing ami entering of such dwelling house by night by any person, 
if he lielievcs, on reasonable ami probable grounds, that such 
breaking and entering is attempted with the intent to commit 
any indictable offence therein.

The mere threat of parties standing outside of a dwelling house that 
they will break in, does not justify the householder in shooting lit and 
wounding them, unless the householder has first warned them to desist and 
depart or that he would fire. Hpires v. Bar rick, 14 V.C.tj.B. 420.

M. Defence of real property. —Kwry one who is in
peaceable possession of any house or land, or other real property, 
and every one lawfully assisting him or acting by his authority, 
is justified in using force to prevent any person from trespassing 
on such property, or to remove him therefrom, if lie uses no 
more force than is necessary ; ami if such trespasser resists such 
attempt to prevent his entry or to remove him such trespasser 
shall be deemed to commit an assault without justification or 
provocation.

If A., a trespasser, enters It.'s house and refuses to leave, It. has a 
right to remove A. by force, but not to kick or strike him unless the force 
used to remove him be necessary. Wild's Case, 2 Lewin C.<\ 214. Hut if 
the trespasser resists such force the householder may use any degree of force 
necessary to defend himself and to remove the trespasser from the house. 
1 Hale l\<\ 4Mb.

In the case of n trespass in law merely, without actual force, the owner 
must first request the trespasser to depart before he can justify laying his 
hand on him for the purpose of removing him; and even if he refuse he 
can only justify so much force ns is necessary to remove him. Weaver v. 
Bush. H T.R. 78.

lit'i ^nrh alleninl.)—The words are “if such trespasser resists xtn'h 
attempt," the word “such" applies to an attempt by force referred to in 
the former part of the section, and will not apply to mere words of warn
ing or of request to leave. Puckett v. l‘ool(lM06), 11 Man. R. 276, 32 C.L.J. 
623. The latter part of the section does not apply until there is an overt 
act on the part of the person in possession towards prevention or icinoval, 
and an overt act of resistance on the part of the trespasser. Ibid.
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.14 Peaceable entry on claim of right to house or 
land.—Every one is justified in peaceably entering in the day
time to take possession of any house or land to the possession 
of which he, or some person under whose authority he acts, is 
lawfully entitled.

*2. If any person, not having or acting under the authority 
of one having peaceable possession of any such house or land 
with a claim of right, assaults any one peaceably entering as 
aforesaid, for the puqxise of making him desist from such entry, 
such assault shall Ik.* deemed to be without justification or 
proi oc&t i< hi

3. If any person having peaceable possession of such house 
or land with a claim of right, or any person acting by his 
authority, assaults any one entering as aforesaid, for the pur
pose of making him desist from such entry, such assault shall 
be deemed to be provoked by the person entering.

.1.1 Discipline of minors. —It is lawful for every parent, 
or person in the place of a parent, schoolmaster or master, to 
use force by way of correction towards any child, pupil or 
apprentice under his care, provided that such force is reasonable 
under the circumstances.

Ai>i>renticet.] — Formerly a right of chastisement of servants by way of 
correction was recognized. If. v. Mawgrldge, 1G St. Tr. f>7: but as to 
servants who are not apprentices it is in desuetude. Archbold ('rim. Evid. 
(1000) 76*J.

Child.] The law ns to correction of children has reference only to n 
child capable of appreciating correction and not to an infant two years and 
a half old. If. v. (Sriffln, II Cox C.C. 402. If the correction be inflicted 
with a deadly weapon and the party dies of it it will be murder: if with an 
instrument not likely to kill, though improper for the purpose of correction, 
it will be manslaughter. Foster 2Ü2; It. v. Ilopley (1HG0), 2P. & F. 201.

.1(1 Discipline on ships. It is lawful for the master or 
officer in command of a ship on a voyage to use force for the 
purpose of maintaining good order and discipline on board of 
his ship, provided that he believes, on reasonable grounds, that 
such force is necessary, and provided also that the force used is 
reasonable in degree.

This right includes the right of the shipmaster to inflict reasonable cor
poral punishment at sen on seamen for disobeying orders. The Agincourt, 
1 llagg. 271 ; Lamb v. Burnett, 1 Cr. & .1. 291.

.12 Surgical operations. Every one is protected from 
criminal responsibility for performing with reasonable care ami 
skill any surgical operation upon any i»erson for his lxmetit,
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provided that performing the operation was reaaonahle, having 
regard to the patient’s state at the time, and to all the circum
stances of the case.

In these eases there is no difference between a licensed physician or 
surgeon and n person acting us physician or surgeon without license ; in 
either case if a party having a competent degree of skill and knowledge 
makes an accidental mistake in his treatment of a patient, through which 
mistake death ensues, he is not thereby guilty of manslaughter: but if, 
where proper medical assistance can be had, a person totally ignorant of 
the science of medicine takes on himself to administer a violent and dan
gerous remedy to one labouring under disease, and death ensues in conse
quence of that dangerous remedy having been so administered, then he is 
guilty of manslaughter. K. v. Webb, I M. & Hob. 405, 2 Lewin HMi, per 
Lord Lyndhurst ; R. v. Williamson, 3 C. & l\ 035.

It must appear that there was gross ignorance or inattention to human 
life. R. v. Long, 4 C. & P. 423. If any person, whether lie be a regular 
or licensed medical man or not, professes to deal with the life or health of 
Ilia Majesty’s subjects, he is bound to have competent skill to perform the 
task that he holds himself out to perform, and lie is bound to treat his 
patients with care, attention and assiduity. K. v. Spiller, 5C. & I*. 333.

It is for the jury to say whether in the execution of the duty which the 
prisoner had undertaken to perform he is proved to have shewn such a gross 
want of care, or such a gross and culpable want of skill, as any person 
undertaking such a charge ought not to be guilty of. R. v. Ferguson, 1 
Lewin C.C. 181. See also sec. 212.

ItW. Excess of force. —Every one authorized 1>v law to 
use force is criminally responsible for any excess, according to 
the nature and «piality of the act which constitutes the excess.

59. Consent to homicide.—No one has a right to con
sent to the infliction of death upon himself : and if such consent 
is given, it shall have no effect upon the criminal responsibility 
of any person by whom such death may lie caused.

If two persons enter into an agreement to commit suicide together and 
the means employed to produce death prove fatal to one only, the survivor 
is guilty of murder. R. v. .lessop, 1(1 Cox C.C. 204.

It is uncertain to what extent any person has a right to consent to his 
being put in danger of death or bodily harm by the act of another. Bur- 
bidge Or. Law 201.

00 Obedience to de facto law. — Every one is pro
tected from criminal res|x>nsibility for any act done in obedience 
to the laws for the time Isdug made and enforced by those in 
possession {de facto) of the sovereign power in and over the 
place where the act is done.
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PART III.

PARTIES TO THE COMMISSION OF OFFENCES.
Sect.
0I. Pa rt i en to offe n eea.
6V. Offence committed other than the offence intended.
(id. Accennory after the fact.
(iJf. Attemptn.

61 Parties to offences.—Every one is a party to and 
guilty of an offence who—

(ci.) actually commit* it ; or
(/>.) doe* or omit* an act for the purpose of aiding any 

person to commit the offence ; or
(r. ) abet* any person in commission of the offence ; or 
(#/. ) counsel* or procures any person to commit the offence. 
2. If several person* form a common intention to prosecute 

any unlawful pur|xwe. and to assist each other therein, each of 
them is a party to every offence committed by any one of them 
in the prosecution of such common purpose, the commission of 
which offence was. or ought to have been known to be a prob
able consequence of the prosecution of such common purpose.

By this and the following section accessories before the fact and aiders 
and abettors are declared to be guilty of the offence itself and may be 
charged as principals in the first degree. As to accessories after the fact 
see sec. (i:i. As to aiding and abetting suicide see sec. 237.

Aiding or abetting.]—The words aider, abettor, accessory and accomplice, 
as applied to crime, are often used as having the same meaning. But they 
are by no means synonymous. It is unlawful to aid or encourage the commis 
siou of crime. It is unlawful under certain circumstances to conceal the com
mission of crime. One who aids is, in ordinary language, called an aider 
or abettor. An accessory is one who takes an active but subordinate part. 
An accomplice, according to the ordinary meaning of the word, would seem 
to imply one who not only takes an active part, but positively aids in the 
accomplishment or completion of the crime. H. v. Smith, ( 1876), 38 
U.C.Q.B. 218, 227.

To make a person an “ aider and abettor " he must have been present 
either actually or constructively.

A person is present in construction of law aiding and abetting if with the 
intention of giving assistance he is near enough to afford it should occasion 
arise : thus if he was watching at a proper distance to prevent a surprise, 
or to favour the escape of those who were immediately engaged, then he 
would be a principal in the second degree. l*er MncMahon, J., in R. v. 
Lloyd ( 1 HIM) ). 19 O.K. 352

If a person sees that a crime is about to be committed in his presence and 
does not interfere to prevent it. that is not a participation rendering him 
liable, without evidence that he was there in pursuance of a common
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unlawful purpose with the principal offender. K. v. Curtley, 27 
U.C.Q.B. 613.

Aid rendered to the principal offenders after the commission of the crime 
is alone insufficient to justify the conviction of the person so aiding, ns a 
principal under this section. H. v. Uraliatu 11898), 2 Can. Cr. ('as. 388.

Aiders and abettors are principals in the second degree and are some
times called accomplices; but the latter term will not serve us a definition 
as it includes all the participes criminis, whether they are considered as 
principals in the first or second degree or merely as accessories before or 
after the fact It. v. Smith (1876), 38 U.C.Q.B. 218, 228.

Form of charge.]—An information and warrant of arrest thereunder, 
charging the accused us an accessory to the violation of a statute named, 
without specifying the fact as to which he is alleged to lie an accessory is 
void for uncertainty. R. v. 11 >lley (1893), t Can. Crim. Cat. 610 (N.8.).

Such warrant charges no offence, and neither it, nor a remand thereon 
is validated by (-'ode sec. 578, which provides that no irregularity or defect 
in the substance or form of the warrant shall affect the validity of any pro
ceeding at or subsequent to the preliminary enquiry before the justice. Ibid.

It has been held that the owner of a house who leases it to another per
son knowing and assenting when the lease was made to the purpose of the 
latter to maintain it as a common bawdy house, thereby does an act for the 
purpose of aiding the lessee to commit the indictable offence of keeping a 
disorderly house, and he may be indicted and convicted as a principal under 
sec. 61 (o). It. v. Roy, 3 Can. Cr. Cas. 472 (Que.).

lu cases of theft.]—On an indictment for, with three other persons, 
attempting to steal goods in a store, evidence was given by an accom
plice that prisoner went with him to see a store, that prisoner went 
into the store to buy something to see how the store could be got into and 
that they and others planned the robbery and fixed the date ; prisoner saw 
them off but did not go with them, the others went out and madet he 
attempt, which was frustrated. It was held that as those actually engaged 
were guilty of the attempt to steal the prisoner was properly convicted 
under 27 ami 28 Viet. ch. 19, see. 9, which enacted that whosoever shall aid, 
abet, counsel or procure the commission of any misdemeanour shall be 
liable to be tried, indicted and punished as a principal offender. R. v. 
Ksmonde (1866), 26 V.C.Q.B. 162.

A person who knowingly assists a thief to conceal stolen money which 
he is in the actual and proximate net of carrying away, by receiving the 
money for the purpose of concealing it, is guilty of aiding and abetting in 
the theft, and may under sub-sec. (r) be convicted as a principal. R. v. 
Campbell (1899), 2 Can. Cr. Cas. 357.

Although the theft may be complete by the mere taking and carrying 
away of stolen property, the subsequent carrying of same to a place of con
cealment by a person xvho did not participate in the taking, if done with a 
guilty knowledge and as a continuation of and proximately at the same 
time as the theft, is an “aiding and abetting ” of the same. Ibid.

An act done which may enter into the offence, although the crime may 
be complete without it, may be considered as a continuation of the crim
inal transaction so as to make the participator an aider and abettor, 
although his participation occurs only after such acts have been done as in 
themselves would constitute the crime. Ibid.

If the accused were not an aider and abettor or a principal in the second 
degree in the commission of the theft, the circumstance that he was an 
accessory before the fact by counselling and procuring the commission of 
the theft, and therefore liable under sec. 61 to be convicted as a principal, does 
not prevent his conviction for the substantive offence of afterwards receiv
ing the stolen property knowing it to have been stolen. Such an accessory
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before the fuel who nfterwurd* becoroeu a rereiver of the uloleii property 
may he legally convicted both of the theft and of “ receiving." R. v. 
Hodge (1898), 2 Can. Cr. Can. 350.

Vinter liquor lairs.] —It it be contrary to law to sell liquor or any other 
article in a shop a sale by any clerk or assistant in his shop would prima 
facie be the act of the shopkeeper. It may be. if he could shew that the 
act of sale was an isolated act, wholly unauthorized by him, and not in any 
way in the course of his business, but a thing done wholly by the unwar
ranted or wilful act of the subordinate, be might escape personal responsi
bility. Where one H. swore that he got a bottle of brandy and paid for it 
#1 in K.‘s shop, that a woman served him, and no one else was in the store 
at the time, K. was convicted and the court upheld the conviction. R. v. 
King (1869), 20 U.C.C.P. 247. (Hagnrty, C.J., 0wynne and (lait, JJ.)

A buyer of liquor cannot, in respect of an illegal sale thereof made to 
him contrary to the Canada Temperance Act, be regarded in point of law as 
an aider or abettor. R. v. Heath (18H7), 130.R. 471; Ex parte Armstrong, 
30 X.B.K. 425.

In naming.] A broker who merely acts as such for two parties, one a 
buyer ami the other a seller, without having any pecuniary interest in the 
transaction beyond his fixed commission and without any guilty knowledge 
on his part of the Mention of the contracting parlies to gamble in stocks 
or merchandise is not liable as an accessory. R. v. I>owd (1809), 4 Can. 
Cr. 1 ?ae. 170 Que. .

Where an hotel keeper wns not aware that gaming was being carried on 
in his hotel, and the only employee who knew it was not in charge of the 
premises, but was employed in a menial capacity, the hotel keeper was 
held not to be guilty of “ suffering " gaming to be carried on in his 
premises contrary to a Licensing Act. Somerset v. Hart, 12 Q.B.I). 360.

Joint initie!ment.]—If the abettor and principal are indicted together as 
principals, the abettor may be convicted although the principal is acquitted. 
R. v. Burton, 13 Cox C.C. 71.

O'i Offence committed other than the offence
intended. -Every one who counsels or procures another to be 
a party to an offence of which that other is afterwards guilty 
is a part)1 to that offence, although it may be committed in a 
way different from that which was counselled or suggested.

2. Every one who counsels or procures another to be; a 
party to an offence is a party to every offence which that other 
commits in consequence of such counselling or procuring, and 
which the person counselling or procuring knew, or ought to 
have known, to be likely to be committed in consequence of 
such counselling or procuring.

If A. ndvises B. to murder C. by shooting and B. murders C. by stab
bing, A. is nevertheless an accessory to the murder. Foster 369.

And if A. describesC. to B. and instigates B. to murder C., and B. murders 
I>. whom he believes to be <’. because I), corresponds with A.*s description 
of C., A. is an accessory before the fact to the mutder of D. Foster 370.

A. instigates B. to rob C., B. does so and C. resists and B. kills C. A. 
I” guilty as an accessory. Foster 370.

But where A. advised B. to murder the latter’s wife by giving her a 
roasted apple containing poison and B. did so but the woman alter eating a 
small part of it gave it to her child and A. made only a faint effort to save
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the child whom he did not wish to injure and stood l>v and saw the child 
eat the apple and the child died as the result, it was held that A. was not 
guilty an an accessory to the murder which U. thereby committed. Haund- 
er's Case. Plowd. 475, 1 Hale 431.

Accessory after the fact.- An accessory after the 
fact to an offence is one who receives, comforts or assists any 
one who has been a party to such offence in order to enable 
him to escape, knowing hint to have been a party thereto.

2. No married person whose husband or wife has been a 
party to an offence shall become un accessory after the fact 
thereto by receiving, comforting or assisting the other of them, 
and no married woman whose husband has been a party to an 
offence shall become an accessory after the fact thereto, by 
receiving, comforting or assisting in his presence and by his 
authority any other person who has tieen a party to such 
offence in order to enable her huslmnd or such other person to 
escape.

At common law tin* term accessory after the fact only applied to felonies 
for in misdemeanors all were principals. R. v. Tisdale, ‘JO V.C.tj.B. 273; K. 
v. Campbell, 18 U.C.Q.B. 117; R. ▼. Benjamin, » U.C.C.P. 188.

Piimshnunt.]—Accessories after the fact to treason are liable to two 
years imprisonment under sec. (17. And by sec. 235 “every one is guilty 
of an indictable offence and liable to imprisonment for life who is an acces
sory after the fact to murder.” Where no express provision is made by the 
Code for the punishment of an accessory after the fact to an indictable 
offence, for which the principal would be liable, on a first conviction, to 
imprisonment for fourteen years or over or to imprisonment for life, such 
accessory is liable to seven years imprisonment. Sec. 631. And where 
the principal cannot be sentenced to imprisonment for so long a term as 
fourteen years, the accessory after the fact to any other indictable offence 
is liable to one half of the longest term to which a person the principal 
may lie sentenced, except where there is an express provision of law for the 
punishment of such accessory. See. 53‘J.

IFho are accessories. ] — Any assistance given tot lie person known to be the 
offender, in order to hinder his apprehension, trial or punishment is sufficient 
to make the assisting party an accessory after the fact, as for instance, that 
he concealed him in his house. Halt. 530, 531 ; or shut the door against his 
pursuers until he should have a chance of escaping. 1 Hale 010; or took 
money from him to allow him to esenpe. Year book, 0 II. 4 pi. 1 : or sup
plied him with money, a horse or other necessaries in order to enable him 
to escape. Hale's Sum. 21K. 2 Hawk., ch. 20, sec. 2(1; or that the prin
cipal was in prison, and the alleged accessory after the fact bribed the 
gaoler to let him escape, or conveyed instruments to him to enable him to 
break prison and escape. 1 Hale 021.

It is necessary that the accessory have notice, direct or implied, at the 
time lie assists or comforts the offender, that lie had committed the offence. 
2 Hawk., ch. 20, sec. 32; and the assisting party is an accessory after the 
fact to whatever offence is complete at the time the assistance is given. So 
if one wounds another mortally, and after the wound is given but before 
death ensues, a person assists or receives the delinquent, this does not 
make him accessory to the homicide, for until death ensues no murder or 
manslaughter is committed. 2 Hawk., ch. 29, sec. 35, 4 B.C. Com. 38.

Assisting prisoner to escape.]—See secs. 105-8.
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IFho arc not aeceuories.]—But to merely suffer the principal to escape 

will not make the party an accessory after the fact, for it amounts at moat 
but to a mere omission. Year book, 9 II. 4, pi. 1, I Male (Ml). A physician 
or surgeon may professionally attend a sick or wounded man, although he 
knew him to be a felon. 1 Male 332. A person does not become an acces
sory by advising the principal offender's friends to write to the witnesses 
not to appear against him at the trial although they do so write. I Male 
tillO. There must lie an act to assist the felon personally to constitute an 
accessory after the fact. R. v. Chappie, 9 C. & It. 35f>. And it is not 
sufficient that the person knew of the felony and did not disclose it. 1 Male 
371,618; or that he agreed for money not to give evidence against the 
offender. Moor 8.

The receiving of stolen goods did not at common law constitute the 
receiver an accessory but was a separate and distinct misdemeanor, pun
ishable by fine and imprisonment. Male U2U; and it is treated in the Code 
as a distinct offence. Sec sec. 314.

Husband or wife.]—At common law a wife was not punishable as acces
sory after the fact in receiving and assisting her husband for she was pre
sumed to act under his coercion. If. v. Manning, 2 C. &• K. 903 (a). But 
a husband receiving and assisting his wife after the felony became liable as 
an accessory. 1 Male 48, 621. This is now changed by sub-sec. 2, supra.

Other relationships.]—No other relationship than that of husband and 
wife will excuse the wilful receiving or assisting of the offender: a father 
cannot legally assist his child, a child his parent, a brother his brother, a 
master his servant, or a servant his master. 1 Male 48, 621.

Misprision.] It was a misdemeanor at common law for any person, who 
knew that another had committed a felony, to “conceal or procure the 
concealment thereof.” 3 Co. Inet. 140, I Hawkins P.C. 731, l Hale 373. 
The common law as to crimes is still in force except in so far as the Code 
has otherwise provided, ami it would seem that technically this offence 
remains in respect of what was formerly a felony. Its definition is 
extremely vague and there have been few, if any, prosecutions for it in 
modern times. Burbidge Cr. Law 608.

04 Attempts. -Every one who, having an intent to 
commit an offence, does or omits an act for the purpose of 
accomplishing his object is guilty of an attempt to commit the 
offence intended whether under the circumstances it was pos
sible to commit such offence or not.

2. The question whether an act done or omitted with intent 
to commit an offence is or is not only preparation for the com
mission of that offence, and too remote to constitute an attempt 
to commit it, is a question of law.

Special provision is made by the Code in respect of ‘‘attempt " offences 
as follows: To break prison, sec. 162; to commit sodomy, sec. 176: to pro
cure girl to have unlawful carnal connection with a third party, see. 18."»; 
to commit murder, see. 232; to commit suicide, sec. 238; to cause bodily 
injuries by explosives, sec. 248; to commit rape, sec. 208; to defile children 
under fourteen, sec. 269; to set fire to crops, sec. 486; to wreck, sec. 494; 
to injure or poison cattle, sec. 600: to commit other indictable offences 
punishable by imprisonment, secs. 628 and 629; to commit other statutory 
offences, sec. 630.

An assault with intent to commit an offence is an attempt to commit such 
offence, and, on an indictment for rape, a conviction for an assault with 
intent to commit rape is valid. R. v. .lohn (1888), 15 Can. 8.C.R. 384, 
Code sec. 7»3.
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Criminal mien/.]—The general rule is that in order to constitute u crime 
it is necessary that there should be not only an act, hut also a criminal 
intent. This is embodied in the maxim “actus non facit reum, nisi mens 
sit reu,” 3 lust. 107; Broom's Legal Maxims 220.

Intent should not he confounded with motive. The terms “intention” 
ami “motive" are often used indiscriminately to denote the same thing, 
but motive and intention are really two different things, and a distinction 
ought to he made in the use of the terms. Motive is the moving cause or 
that which induces an act, while Intent is the purpose or design with which 
it ia done. Motive has to do with desire, and intent with will. Burrill's 
Olrc. Kvid. 2H3, 2H4. Motive generally precedes intent, for a man usually 
has some inducement or cause for doing a thing before he makes up his 
mind to do it. There are some cases in which no more need he done to 
shew the criminal intent than to prove the mere doing of the act; as where 
the act is such as to shew within itself the guilty intent, so that there can 
be but one reasonable inference, which of necessity arises from the facts 
proved. Kvery sane man is presumed to contemplate the ordinary natural 
and probable consequences of his acts. Townsend v. Wuthen, D Hast 277 ; 
U. v. Dixon, 3 M. & 8. If).

The question of fraudulent intent or guilty mind (mens ren) enters into 
the majority of criminal offences. In the recent case of Bank of N.8. W. 
v. Piper (IHD7), lit» L..I.P.C. 70. the law is stated ns follows: “It is strongly 
urged that in order to the constitution of a crime whether common law or 
statutory, there must be a mens ren on the part of the accused, and he may 
avoid conviction by shewing that such men* ren did not exist. This is a 
proposition which their lordships do not desire to dispute; but the questions 
whether a particular intent is made an element of a statutory crime, and, 
when that is not the case, whether there is an absence of men* rea in the 
accused, are questions entirely different, and depend on different considera
tions. In cases where a statute requires a motive to he proved ns an 
essential element of the crime, the prosecution must fail if it is not proved. 
On the other hand, the absence of mens ren really consists in an honest and 
reasonable belief entertained by the accused of the existence of facts which, 
if true, would make the act charged against him innocent. The case of 
Bherrsi r. De Rutxen, 04 L.J. M.C. 218; L.K., ( I ) I Q.B. ; » l ". i- an 
instance of its absence.”

if a man knowingly does acts which are unlawful, the presumption of 
law is that the mens rea exists: and ignorance of the law will not excuse 
hlm. H. v. Mailloux, 3 Pugsley (X.B.) 4D3.

It is a general principle of criminal law that there must lie. as an 
essential ingredient in a criminal offence, some blameworthy condition of
mind; eometlmee it is negligence, »....etlmee malice, sometimes guilty
knowledge—but as a general rule, there must be something of that kind 
which is designated by the expression mens rea. Moreover, it is a principle 
of our criminal law that the condition of mind of the servant is not to be 
imputed to the master. A master is not criminally responsible for a death 
caused by his servant's negligence, and still less for an offence depending 
on his servant's malice: nor can a master be held liable for the guilt of his 
servant in receiving goods, knowing them to have been stolen. And this 
principle of the common law applies also to statutory offences, with this 
difference, that it is in the power of the Legislature, if it so please*, to 
enact, and in some cases it has enacted, that a man may be convicted and 
punished for an offence, although there was no blameworthy condition of 
mind about him; but inasmuch as to do so is contrary to the general 
principle of the law, it lies on those xvho assert that, the Legislature has so 
enacted, to make it out convincingly by the language of the statute, for we 
ought not lightly to presume that the Legislature intended that A. should be 
punished for B. Per Cave, J., in Chisholm v. Doulton l ISHfl), 22 Q.B.D. at 
p. 741; approved in Somerset v. Wade, [1H94] 1 Q.B. at p. 570; K. v.

4—CRIM. CODE.
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Vachou (1900), 3 Can. Cr. Cas. f>.'>8 (B.C.). Vide also Massey v. Morris,
L1894j 2 Q.B. 412; Bank of New South Wales v. Piper, [1897J GO L.J.P.C.

Charging the m/ch/.]—Before the passing of the Code, where the intent 
with which an act was committed was a necessary ingredient of the offence, 
such intent must have been alleged in the indictment or charge, and there 
are some provisions of the Code which lend themselves to the view that it 
is still necessary to allege it, such ns for instance sec. 018, which provides 
that in an indictment for an offence under sec. 301 it shall not be necessary 
to allege that the act was done with intent to defraud. The intent to defraud 
is not necessary to constitute an offence under the latter section, and if it is 
unnecessary to allege the intent in cases where it is an ingredient, it seems 
unnecessary to provide that it need not be alleged in certain cases where it 
forms no part of the offence. Sub-sec. 1 of sec. Oil provides that every 
count of an indictment “ shall contain ... in substance a statement 
that the accused has committed some indictable offence therein specified.” 
It might reasonably lie contended that, where the law provides that an act 
shall be a criminal offence only in cases where it is done with a certain 
intent, an indictment alleging that the accused had done the act without 
alleging that it was done with that intent would not contain in substance a 
statement that the accused had committed an offence.

Sub-sec. 4 of sec. till, however, provides that the statement may be in 
any words sufficient to give the accused notice of the offence with which he 
is charged, and Form FF in the schedule which expressly refers to sec. Oil 
gives examples of the manner of stating offences under it. Form C states 
an offence under sec. 359 for obtaining goods by false pretences. A refer
ence to that section will shew that the intent to defraud is necessary to 
constitute that offence and yet Form C contains no allegation of such intent.

It has therefore been held that if in the particular case the defendant 
could not be said to have any further or better notice of the offence with 
which he wa- charged were a specific allegation of intent included than he 
would have without it, then its omission is not fatal. R. v. Skelton (1898), 
4 Can. Cr. Cas. 407 (N.W.T.).

An indictment, charging that the accused unlawfully attempted to steal 
from the person of an unknown person the property of such unknown person, 
without giving the name of the person against whom the offence was com
mitted, or the description of the property the accused attempted to steal, is 
sufficient. R. v. Taylor (1895), 5 Can. Cr. Cas. 89 (Que.).

Possession of instruments for coining.]—See sec. 400.
Priricnee.]—Where on an indictment for a principal offence and for an 

attempt to commit such an offence, the evidence is wholly directed to the 
proof of the principal offence, the jury’s verdict of guilty of the attempt 
only, will not be set aside, although there were no other witnesses in respect 
of the attempt than those whose testimony, if wholly believed, shewed the 
commission of the greater offence. R. v. Hamilton (1897), 4 Can. Cr Cas. 
251 (Ont.).

It is within the province of the jury, to believe, if it sees fit to do so, a 
part only of a witness’s testimony, and to disbelieve the remainder of the 
same witness’s testimony, and it may therefore credit the testimony in 
respect of a greater offence only in so far as it shews a lesser offence. Ibid.

To shew the animus of an act. evidence of previous and subsequent con
duct in the commission of other acts of a like character is admissible, 
although such other acts are in themselves crimes. R. v. McBerny (1897), 
3 Can. Cr. Cas. 339 (N.S.).

Where a prisoner is indicted for an attempt, and the proof establishes 
that the principal offence was actually committed, the jury may convict of 
the attempt unless the court discharges the jury and directs that the prisoner 
be indicted for the complete offence. See. 712: R. v. Taylor (1895), 
R.J.Q., I (j.l-.. 226, ■'» Can. Cr. 8».



TITLK II.
OFFENCES AGAINST Pl'HLIC ORDER INTERNAL AND 

EXTERNAL

PART IV.

TREASON AND OTHER OFFENCES Ad A INST THE 
KING’S AUTHORITY AND PERSON.

Sect.
Go. Treason.
(J(J. Conspiracy.
G7. Accessories after the fact.
OS. Levying war by subjects of a state at peace with His 

Majest y—-subjects assist ing.
09. Treasonable offences.
70. Conspiracy to intimidate a legislature.
71. Assaults on the King
72. Inciting to mutiny.
72. Enticing soldiers or sailors to desert.
7j. Resisting execution of warrant for arrest of deserters.
7ô. Enticing militiamen or members of the North-west mounted 

police force to desert.
70. Interpretat ion.
77. Unlawfully obtaining and communicating offend infor

mation.
78. Communicating information aeguired by bidding ojfice.

tl.Y Treason. -Treason is—
(a.) The act of killing His Majesty, or doing him any bodily 

harm tending to death or destruction, maim or wounding, and 
the act of imprisoning or restraining him ; or

(b.) the forming and manifesting by an overt act an inten
tion to kill His Majesty, or to do him any bodily harm tending 
to death or destruction, maim or wounding, or to imprison or to 
restrain him : or

(<*.) the act of killing the eldest son and heir apparent of 
His Majesty, or the Queen consort of any King of the United 
Kingdom of Great Britain and Ireland ; or
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(<1.) tlit* forming ami manifesting, by an overt act, an inten
tion to kill the eldest son and heir apparent of His Majesty, or 
the Queen consort of any King of the United Kingdom of Great 
Britain and luland ; or

(#.) conspiring with any person to kill His Majesty, or to do 
him any bodily harm tending to death or destruction, maim or 
wounding, or conspiring with any person to imprison or restrain 
him ; or

(Amendment of 1SU\)
(f.) levying war against His Majesty either—

(i.) with intent to depose His Majesty from the style, 
honour and royal name of the Imperial Crown of the United 
Kingdom of Great Britain and Ireland or of any other of 
His Majesty’s dominions or countries or ;

(ii.) in order, by force or constraint, to compel His 
Majesty to change his measures or counsels, or in order to 
intimidate or overawe both Houses or either House of Par
liament of the United Kingdom or of Canada ; or 
(</.) conspiring to levy war against His Majesty with any 

such intent or for any such purpose as aforesaid : or
(A.) instigating any foreigner with force to invade the said 

United Kingdom or Canada or any other of the dominions of 
His Majesty ; or

(#.) assisting any public enemy at war with His Majesty in 
such war by any means whatsoever : or

(j.) violating, whether with her consent or not, a Queen 
consort, or the wife of the eldest son and heir apparent, for the 
time being, of the King or Queen regnant.

2. Every one who commits treason is guilty of an indict
able offence and liable to suffer death.

Leryinfi war within Canada.]— See sec. (58.
At common law a British subject was not exempt from the penalties of 

treason because he held a commission in the enemy’s forces. Napper 
Tandy’s Case, 27 St. Tr. 1191; Macdonald’s Case, Post. 59. Alien friends 
might be convicted. It. v. de la Motte, -1 St. Tr. (587. But not alien 
enemies unless they had accepted British protection during the war. Post. 
185; Porsyth’s Const. Cases, 200.

There is no reason to suppose that it was not intended that the Parlia
ment of Canada should have power to legislate regarding the crime of 
treason in Canada. It seems to be given when power is given to make laws 
for the peace, order and good government of Canada. Even jurisdiction to 
declare what shall be and what shall not be acts of treason, when committed 
within Canada, against the person of the Sovereign herself, might safely be 
committed to the Parliament of Canada when the Sovereign is a part of 
Parliament, and has also power of disallowance of Acts, even after they 
have been assented to by the Governor-General. K. v. Kiel, 1 Terr. L.It. 
at p. 58, per Killam, J.



Part IV. Thkason. IS **l 5:{

The Treason Act of England, 25 Edw. III., st. 5, eh. 2, declared it treason 
to “ compass and imagine the death of the King, but it was necessary 
that the evidence should be applied to the proof of overt acts for the overt 
act is the charge upon which the prisoner must apply hi.-* defence. Arch
bold Cr. Plead. 893.

The indictment must state overt nets, and no evidence is admissible of 
any overt act not stated, unless it is otherwise relevant as tending to prove 
some overt act stated. See 014.

Words spoken or written and died may constitute an overt act if 
relating to a treasonable act or design. R. v. Wedderburne, lh St. Tr. 425: 
li. v. Charnock, 12 St. Tr. 1377: but not unpublished writings. R. v. Lord 
Preston, 12 St. Tr. 645; li. v. Layer, 10 St. Tr. 93, 280. And by sec. 551 
(2) no person shall be prosecuted under the provisions of this section for 
any overt act of treason expressed or declared by open and advised speaking 
unless information of such overt act and of the words by which the same 
was expressed or declared is given upon oath to a justice within six days 
after the words are spoken and a warrant for the apprehension of the 
offender is issued within ten days after such information is given.

Levying tear.] It is not necessary to set out in the indictment the 
particular acts of the defendant further than to allege generally that he 
assembled with a multitude armed and arrayed in a warlike manner and 
levied war. Post. 220.

A mere rising or tumult is not treasonable unless for a purpose of a 
public or general nature. R. v. Hardie. 1 St. Tr. (N.S.) 609. It is not 
necessary that great numbers should assemble or that military arms or 
array should be displayed to constitute the levying of war. Ibid: K. v. 
Gallagher, 16 Cox C.C. 291. Enlisting and marching are sufficient without 
coming to battle. Vaughan’s Case, 13 St. Tr. 485. 2 Salk. 634. Put there 
must be an insurrection and it must he for an object of a general nature, 
and there must lie force accompanying insurrection, li. v. Frost, 9 C. & P. 
129. If an armed body of men enter a town with the object merely of 
making a demonstration of their strength to the magistracy in order to 
procure the liberation of prisoners convicted of some political offence or to 
have their punishment mitigated, this, although an offence of a serious 
nature, is not treason. Ibid.

Where the levying of war is direct, i.e., open rebellion for the purpose 
of deposing the Sovereign, all persons assembled and marching with the 
rebels are guilty of treason unless compelled to join ami continue with them 
pro timoré mortis. It. v. Earl of Essex. I St. Tr. 1333; R. v. Slavin, 17 
U.C.C.P. 205; Post. 216. But where it is indirect or constructive only, i.e., 
when levied for the purpose of effecting innovations of a public and general 
nature by an armed force or to obtain the redress of a public grievance, 
real or pretended, those only of the rabble who actually aid and assist in 
doing those acts of violence which form the constructive treason can bo 
convicted of treason, and the rest are merely rioters, li. v. Messenger. 6 
St. Tr. 879; It. v. Gordon, 21 St. Tr. 485.

Notwithstanding the party accused did the act complained of with a 
view, under the influence of insane delusion, of redressing some supposed 
grievances or injury, or of producing some public benefit, he is nevertheless 
punishable according to the nature of the crime committed, if he knew at 
the time of committing such crime that he was acting contrary to law. It. 
v. Kiel (1885), 2 Man. R. 321, 1 Terr. L.R. 23, 10 App. Cas. 675.

Corroboration.]—No person accused of an offence under this section shall 
be convicted upon the evidence of one witness, unless such witness is 
corroborated in some material particular by evidence implicating the 
accused. Sec. 684.

Time for prosecution.\—A prosecution for treason (except treason by kill
ing His Majesty or where the overt act alleged is an attempt to injure the

5
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person of Ills Majesty) must he eommeueeil within tliree years from the 
time of the commission of the offence. Sec. 551.

Bail.]—Sec. 603 re-enacting K.8.C. c. 174, s. K3) provides that—
No judge of a county court or justices shall admit any person to hail 

accused of treason or an offence punishable with death, or an offence under 
Part IV. of this Act, nor shall any such person he admitted to bail, except 
by order of a superior court of criminal jurisdiction for the province in 
which the accused stands commited, or of one of the judges thereof, or, in 
the province of (juebec, by order of a judge of the Court of King's Bench 
or Superior Court.

Special provisions regarding trial.] - See sec. Gf>8.
The ordinary power of amending indictments (sec. 629) does not extend 

to authorize the court to add to the overt acts charged in an indictment for 
treason or other offence under Part IV. Sec. 614 (2).

00. Conspiracy.—In every case in which it is treason to 
conspire with any person for any purpose the act of so con
spiring, ami every overt act of any such conspiracy, is an overt 
act of treason.

Evidence.]—Where a conspiracy is laid as an overt act the acts of any of 
the conspirators in furtherance of the common design may he given in 
evidence against all. It. v. Hardy, 1 East P.C.98; It. v. Stone, 6T.R. 527; 
R. v. McCafferty, 10 Cox C.C. 003.

The first thing to he proved is the conspiracy and that the defendant was 
connected with it, and afterwards, if it is intended to put in evidence the 
acts of a co-conspirator, it must be shewn that such co-conspirator was a 
member of the same conspiracy, and that the act done was in furtherance of 
the common design. R. v. Sidney, 9 St. Tr. 817; U. v. Lovat, 18St.Tr. 529.

«7 Accessories after the fact. -Every one is guilty 
of an inclietulile offence and liable to two years’ imprisonment 
who—

(n.) becomes an accessory after the fact to treason ; or 
(5.) knowing that any person is aliout to commit treason 

<loes not, with all reasonable despatch, give information thereof 
to a justice of the peace, or use other reasonable endeavours to 
prevent the commission of the same.

US Levying war by citizens of a state at peace 
with His Majesty. -Every subject or citizen of any foreign 
state or country at peace with His Majesty, who—

(a.) is or continues in arms against His Majesty within 
Canada ; or

(/>.) commits any act of hostility therein ; or 
(c.) enters Canada with intent to levy war against His 

Majesty, or to commit any indictable offence therein for which 
any person would, in Camilla, be liable to suffer death ; and 

Every subject of His Majesty within Canada who—
(iZ.) levies war against His Majesty in company with any 

of the subjects or citizens of an)- foreign state or country at 
peace with His Majesty; or
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(#*.) enters Canada in company with any such subjects or 

citizens with intent to lev} war against His Majesty, or to 
commit any such offence therein ; or

(/.) witli intent to aid and assist, joins himself to any 
person who has entered Canada with intent to levy war against 
His Majesty, or to commit any such offence therein—is guilty 
of an indictable offence and liable to suffer death. K.S.C. c. 
140, ss. 6 and 7.

Sections (> and 7 of the Act respecting treason and other offences against 
the King's authority, K.8.C. eh. 140, still remain in force (Code sec. U83). 
They are as follows:

(6) If any person, being a citizen or subject of any foreign state 
or country at peace with Ilis Majesty, is or continues in arms against 
His Majesty, within Canada, or commits any act of hostility therein, 
or enters Canada with design or intent to levy war against His Majesty, or 
to commit any felony therein, for which any person would, in Canada, lie 
liable to suffer death, the (lovernor-Oeneral may order the assembling of a 
militia general court-martial for the trial of such person, under The Militia 
Act; and upon being found guilty by such court-martial of offending against 
the provisions of this section, such person shall be sentenced by such court- 
martial to suffer death, or such other punishment as the court awards.

(7) Every subject of His Majesty, within Canada, who levies war against 
His Majesty, in company with ayv of the subjects or citizens of any foreign 
state or country then at peace with His Majesty, or enters Canada in 
company with any such subjects or citizens with intent to levy war on His 
Majesty, or to commit any such act of felony as aforesaid, or who, with the 
design or intent to aid and assist, joins himself to any person or persons 
whomsoever, whether subjects or aliens, who have entered Canada with 
design or intent to levy war on His Majesty, or to commit any such felony 
within the same, may be tried and punished by a militia court-martial, in 
the same manner as any citizen or subject of a foreign state or country at 
peace with Ilis Majesty may be tried and punished under the next preced
ing section.

This offence is triable either before a superior court of criminal jurisdic
tion or by a militia general court-martial. The Superior Court has no dis
cretion as to the punishment to be awarded, but a vourt-martinl has. 
Burbidge Cr. Law Dig. 56.

G1K Other treasonable offences. -Every one is guilty 
of an indictable offence and liable to imprisonment for life who 
forms any of the intentions hereinafter mentioned, and manifests 
any such intention by conspiring with any person to carry it 
into effect, or by any other overt act. or by publishing any 
printing or writing; that is to say—

(a.) an intention to depose His Majesty from the style, 
honour and royal name of the Imperial Crown of the United 
Kingdom of Great Britain and Ireland, or of any other of His 
Majesty’s dominions or countries ;

(6.) an intention to levy war against His Majesty within 
any part of the said United Kingdom, or of Canada, in order 
by force or constraint to compel him to change his measures or
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counsels, or in order to put any force or constraint upon or in 
order to intimidate or overawe both Houses or either House of 
Parliament of the Cnited Kingdom or of Canada ;

(r.) an intention to move or stir any foreigner or stranger 
with force to invade the said Cnited Kingdom, or Canada, or 
any other of His Majesty’s dominions or countries under the 
authority of His Majesty. R.S.C. c. 140, s. 3.

A prosecution under this section cannot be commenced after the expira
tion of three years from the time of the commission of the offence. .Sec. 
551 (a). And no person shall be prosecuted under the provisions of this 
section for any overt act of treason expressed or declared by open and 
advised speaking, unless information of such overt act and of the words by 
which the same was expressed or declared is given upon oath to a justice 
within six days after the words are spoken and a warrant for the appre
hension of the offender is issued within ten days after such information is 
given. Sec. 551 (2).

10 Conspiracy to intimidate a legislature. Every 
one is guilty of an indictable offence and liable to fourteen 
years’ imprisonment who confederates, combines or conspires 
with any person to do any act of violence in order to intimi
date, or to put any force or constraint upon, any Legislative 
Council, Legislative Assembly or House of Assembly. R.S.C. 
c. 14(>, s. 4.

On demurrer to au indictment for conspiracy to bring about a change in 
the government of the Province of Ontario by bribing members of the 
Legislature to vote against the government, it was held that such was an 
indictable offence as a common law misdemeamor. R. v. Hunting, 7 Out. 
It. 524. The fact that the Legislature has power by statute to punish as for 
a contempt does not oust the jurisdiction of the courts where the offence is 
of a criminal character: the same act may be in one aspect a contempt of 
the Legislature and in another aspect an indictable offence. Ibid.

) I Assaults on the King. Every one is guilty of an 
indictable offence and liable to seven years’ imprisonment, and 
to be whipped once, twice or thrice as the court directs, who— 

(a.) wilfully produces, or has near His Majesty, any arm or 
destructive or dangerous thing with intent to use the same to 
injure the person of, or to alarm, His Majesty ; or

(b.) wilfully and with intent to alarm or to injure His 
Majesty, or to break the publie peace :

(i.) points, aims or presents at or near His Majesty any 
firearm, loaded or not, or any other kind of arm :

(ii.) discharges at or near His Majesty any loaded arm ; 
(iii.) discharges any explosive material near His Majesty ; 
(iv.) strikes, or strikes at, His Majesty in any manner 

whatever ;
(v.) throws anything at or upon His Majesty ; or
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(c.) attempts to do any of the things specified in paragraph 
(5) of tliis section.

VI Inciting to mutiny. -Every one is guilty of an 
indictable offence and liable to imprisonment for life who, for 
any traitorous or mutinous purpose, endeavours to seduce any 
person serving in His Majesty's forces by sea or land from his 
duty and allegiance to His Majesty, or to incite or stir up any 
such person to commit any traitorous or mutinous practice.

This section is derived from the Imperial Statute 37 Geo. III., ch. 70, the 
Incitement to Mutiny Act of 1707.

By Code sec. 014 indictments under Part IV. of the Code, in which this 
section appears, must, state overt acts, and no evidence is admissible of any 
overt act not stated unless it is otherwise relevant as tending to prove 
some overt act stated. The power of amending indictments (sec. 620) 
does not authorize any addition to the overt act stated. Sec. 014 (2).

A sailor who has been in the sick hospital for thirty days and who is, 
therefore, not entitled to pay nor liable to a court-martial, is still “serving” 
within this section. If. v. Tierney, K. & It. 74.

Enticing soldiers or sailors to desert. Every 
one is guilty of tin indictable offence who, not being an enlisted 
soldier in His Majesty's service, or a seaman in His Majesty’s 
naval service—

(«.) by words or with money, or by any other means what
soever, directly or indirectly persuades or procures, or goes 
about or endeavours to persuade, prevail on or procure, any 
such seaman or soldier to desert from or leave His Majesty's 
military or naval service ; or

(b.) conceals, receives or assists any deserter from His 
Majesty’s military or naval service, knowing him to be such 
deserter.

2. The offender may be prosecuted by indictment, or sum
marily before two justices of the peace. In the former case he 
is liable to fine and imprisonment in the discretion of the court, 
and in the latter to a penalty not exceeding two hundred dol
lars, and not less than eighty dollars and costs, and in default of 
payment to imprisonment for any term not exceeding six 
months. R.S.C. c. 169, secs. 1 and 4.

By K.S.C. ch. 169, sec. 9, it is further provided that one moiety of the 
amount of any penalty recovered under this provision shall be paid over to 
the prosecutor or person by whose means the offender has been convicted, 
and the other moiety shall belong to the Crown.

Every one who is reasonably suspected of being a deserter from His 
Majesty’s service may be apprehended and brought for examination before 
any justice of the peace, and if it appears that he is a deserter he shall be 
confined in gaol until claimed by the military or naval authorities, or 
proceeded against according to law. Sec. 561.



5» |§ Î41 Criminal Code.

No one slmll lireak open any Imilding to Bean'll for a ileaerter unless lie 
tins obtained n warrant for that purpose from a justice of the peace, such 
warrant to lie founded on affidavit that there is reason to believe that the 
deserter is concealed in such building and that admittance has been 
demanded and refused : and everyone who resists the execution of any such 
warrant incurs a penalty of eighty dollars, recoverable on summary con
viction in like manner as other penalties under the Code. Ibid.

74 Resisting execution of warrant for arrest of 
deserters. Every one who resists the execution of any 
warrant authorizing the breaking open of any building to 
search for any deserter from His Majesty’s military or naval 
service is guilty of an offence and liable, on summary convic
tion before two justices of the peace, to a penalty of eighty 
dollars. R.S.C. c. 169, s. 7.

See note to sec. 73.

Î.Y Enticing militiamen or members of the N.-W. 
mounted police to desert. Every one is guilty of an
offence, and liable, on sutnma.y conviction, to six months’ 
imprisonment with or without hard labour, who—

(<r.) persuades any man who has been enlisted to serve in 
any corps of militia, or who is a member of or has engaged to 
serve in the North-West mounted police force, to desert, or 
attempts to procure or persuade any such man to desert ; or

(A.) knowing that any such man is about to desert aids or 
assists him in deserting; or

(e.) knowing any such man is a deserter, conceals such man 
or aids or assists in his rescue. R.S.C. c. 41, s. 109; 52 V., 
c. 25, s. 4.

7<>. Interpretation of secs. 77 and 78. In the two
following sections, unless the context otherwise requires—

(<e.) Any reference to a place belonging to His Majesty 
includes a place belonging to any department of the Govern
ment of the United Kingdom, or of the Government of Canada, 
or of any province, whether the place is or is nov actually 
vested in His Majesty ;

(6.) Expressions referring to communications include any 
communication, whether in whole or in part, and whether the 
document, sketch, plan, model or information itself or the sub
stance or effect thereof only be communicated :

(c.) The expression “document” includes part of a document ;
(</.) The expression “model” includes design, pattern and 

specimen ;
(e.) The expression “ sketch ” includes any photograph or 

other mode of expression of any place or thing ;
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(/.) The expression “office under His Majesty,” includes any 

office or employ men u in or under any department of the (*ov- 
ernment of the United Kingdom, or of the Government of 
Canada or of any province. 53 V., c. 10, s. 5.

Unlawfully obtaining and communicating 
official information. -Kvery one is guilty of an indictable 
offence and liable to imprisonment for one year, or to a tine not 
exceeding one hundred dollars, or to both imprisonment and 
tine, who—

(a.) for the purpose of wrongfully obtaining information—
(i.) enters or is in an}* part of a place in Canada belong

ing to His Majesty, being a fortress, arsenal, factory, dock
yard, camp, ship, office or other like place, in which part 
he is not entitled to be ; or

(ii.) when lawfully or unlawfully in any such place as 
aforesaid either obtains any document, sketch, plan, model 
or knowledge of anything which he is not entitled to 
obtain, or takes without lawful authority any sketch or 
plan ; or

(iii.) when outside any fortress, arsenal, factory, dock
yard or camp in Camilla, belonging to His Majesty, takes, 
or attempts to take, without authority given by or on 
behalf of His Majesty, any sketch or plan of that fortress, 
arsenal, factory, dockyard or camp ; or 

(/>.) knowingly having possession of or control over any 
such document, sketch, plan, model, or knowledge as has been 
obtained or taken by means of any act which constitutes an 
offence against this and the following section, at any time wil
fully and without lawful authority communicates or attempts 
to communicate the same to any person to whom the same 
ought not, in the interests of the state, to be communicated at 
that time ; or

(c.) after having been intrusted in confidence by some 
officer under His Majesty with any document, sketch, plan, 
model or information relating to any such place as aforesaid, or 
to the naval or military affairs of His Majesty, wilfully, and in 
breach of such confidence, communicates the same when, in the 
interests of the state, it ought not to be communicated ; or 

(d.) having possession of any document relating to any 
fortress, arsenal, factory, dockyard, camp, ship, office or other 
like place belonging to His Majesty, or to the naval or military 
affairs of His Majesty, in whatever manner the same has been 
obtained or taken, at any time wilfully communicates the same
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to any person to wlioin he knows the same ought not, in the 
interests of the state, to be communicated at the time :

‘2. Every one who commits any such offence intending to 
communicate to a foreign statu any information, document, 
sketch, plan, model or knowledge obtained or taken by him, or 
intrusted to him as aforesaid, or communicates the same to any 
agent of a foreign state, is guilty of an indictable offence and 
liable to imprisonment for life. 53 V., c. 10, s. 1.

This, and the following section, are an adaptation of the Imperial 
statute 52 6; fill Viet., h. the Official Secrets Act ISSU. That Act was 
by its terms made applicable to British possessions not within the United 
Kingdom: lint it is provided that if by any law made before or after the 
passing thereof by the legislature of any British possessions provisions are 
made which appear to Ills Majesty the King to lie of the like effect as those 
contained in such Act, 11 is Majesty may by order in council suspend the 
operation within such British possession of such Act or of any part thereof, 
so long as such law continues in force there and no longer (sec. 5). But 
the suspension in any British possession is limited by a proviso that it shall 
not extend to the holder of any office under His Majesty the King who is 
not appointed to that office by the government of that possession.

Interpretation.]—See see. 7(5.
By sec. 543 it is provided that no person shall be prosecuted for the 

offence of unlawfully obtaining and communicating official information, as 
defined in this and the following section, without the consent of the 
Attorney-General or of the Attorney-General of Canada. 53 Viet., ch. 10,

) s Communicating information acquired by hold
ing office. Every one who, by meansof his holding or having 
held an office under His Majesty, has lawfully or unlawfully, 
either obtained possession of or control over any document, 
sketch, plan or model, or acquired any information, and at any 
time corruptly, or contrary to his official duty, communicates or 
attempts to communicate such document, sketch, plan, model or 
information to any person to whom the same ought not, in the 
interests of the state, or otherwise in the public interest, to be 
communicated at that time, is guilty of an indictable offence 
and liable—

(a.) if the communication was made, or attempted to be 
made, to a foreign state, to imprisonment for life; and

(5.) in any other case to imprisonment for one year, or to a 
fine not exceeding one hundred dollars, or to both imprisonment 
and fine.

2. This section shall apply to a person holding a contract 
with His Majesty, or with any department of the Government 
of the United Kingdom, or of the Government of Canada, or of 
any province, or with the holder of any office under His 
Majesty as such holder, where such contract involves an
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obligation of secrecy, and to any person employed l>y any 
person or body of persons holding such a contract who is under 
a like obligation of secrecy, as if the person holding the contract, 
and the person so employed, were respectively holders of an 
office under His Majesty. 53 V., c. 10, s. 2.

See see. 70 and note to sec. 77.
By sec. 343 the consent of the Attorney-General or of the Attorney- 

General of Canada is required for the prosecution, as in the case of the 
preceding section.

An indictment for inciting the commission of an offence under sub-sec. 
2, in respect of the offence mentioned in sec. 77 {<1), was quashed for want 
of an averment that the person incited had obtained possession or control of 
the document. R. v. Stuart (1899), Central Cr. Court, Archbold Vr. Vlead. 
963.
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UNLAWFUL ASSEMBLIES, RIOTS, BREACHES OF 
THE PEACE.

Se(*t.
70. Definition of unlawful assembly.
S(t. Défin ition of riot.
SI. Punishment of unlawful assembly.
82. Pu nish ment of riot.
Sri. Petal in y the Riot Act.
S',. Duty of justice if rioters do not disperse.
So. Riotous destruction of bu ildings.
SO Riotous damage to buildings.
87. Unlawful drilling.
SS. Being unlawfully drilled.
SU. Forcible entry and detainer.
00. Affray.
01. Challenge to fight a duel.
0 J. Prize-fight i ng defined.
Od. Challenging to tight a prize-fight, etc.
0.',. Engaging as principal in a prize-fight.
UÔ. Attending or promoting a prize-fight.
00. hearing Canada to engage in a prize-fight.
07. Where the fight ts not a prize-fight—discharge or fine.
Us. Inciting Indians to riotous acts.

tit Definition of unlawful assembly. An unlawful
assembly is an assembly of three or more persons who, with 
intent to carry out any common purpose, assemble in such a 
manner or so conduct themselves when assembled as to cause 
persons in the neighbourhood of such assembly to fear, on 
reasonable grounds, that the persons so assembled will disturb 
the peace tumultuously, or will by such assembly needlessly 
and without any reasonable occasion provoke other persons to 
disturb the peace tumultuously.

2. Persons lawfully assembled may become an unlawful 
assembly if they conduct themselves with a common purpose in 
such a manner as would have made their assembling unlawful 
if they had assembled in that manner for that purpose.
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!). An assembly of three or more persons for the purpose of 
protecting the house of anyone in their number against jiersoiis 
threatening to break and enter such house in order to commit 
any indictable offence therein is not unlawful.

Examples of unlawful assembly.]—The difference between a ‘* riot and 
an “ unlawful assembly ” is that the former is a tumultuous meeting of 
persons upon some purpose which they actually execute with violence, and 
the latter is a mere assembly of persons for treasonable or seditious 
purposes; R. v. Rankin, 7 St. Tr. (X.S.) 711; or upon a purpose which, if 
executed, would make them rioters, but which they do not execute nor make 
any motion to execute. R. v. Kelly, G U.C.C.P. 372 ; R. v. Rirt, 5 (’. & P. 154. 
The offence formerly known as “ rout ” was an unlawful assembly in which 
the parties had made some motion to execute the purpose, which, if 
executed, would make them rioters. R. v. Vincent, 0 C. & P. 91. But 
such would now be “riot” under the statutory definitions contained in 
sec. H).

The march of a Salvation Army band through the streets of a town in 
which street music was prohibited, and which resulted in a breach of the 
peace, was held not to be an unlawful assembly where the bandsmen did not 
have any reason to believe that their acts would cause a breach of the peace, 
li. v. Clarkson, 17 Cox C.C. 183.

Persons assembling with intent to carry out a common purpose must not 
do so in such a manner as to needlessly and without any reasonable occasion 
provoke other persons to disturb the peace tumultuously, and if they do so, 
and persons in the neighborhood are on reasonable grounds afraid that such 
a result will follow, the assembly will be unlawful under the definition in 
the section. This extends the common law offence and makes the decision 
in Beatty v. Gillbauks (1882), 9 Q.B.D. 308, inapplicable.

In that case members of the Salvation Army assembled together in the 
street for a lawful object, but with a knowledge that their assembly would 
be opposed and resisted by other persons in such a way as would in all 
probability tend to the commission of a breach of the peace on the part of 
the opposing persons. The procession of the Salvation Army was forcibly 
opposed by a number of persons but no violence was used by the Salvation 
Army members. It was held by Field and Cave, JJ., that the assembly of 
the latter was not unlawful, and that, a man is not to be convicted fordoing 
a lawful act, although he knows that his doing it may cause another to do 
an unlawful act.

A meeting lawfully convened may become unlawful if seditious words 
are spoken of such a nature as to be likely to produce a breach of the pence, 
li. v. Burns ( 1 ssti). in iJox 355.

Assemblies to obstruct the officers of the law are unlawful, li. v. Mc- 
Naughten, 14 Cox C.C. 576; or to witness a prize fight. R. v. Billinghnm, 
- C. & P. -34; R. v. Perkins, 4 C. & P. 537. See sec. 95 ns to the offence 
of promoting a prize fight.

Suppressing unlawful assembly.] -The magistrates and the police are 
justified in dispersing an assembling which is unlawful. O’Kelly v. Harvey, 
15 Cox C.C. 435. Bedford v. Birley. 1 St. Tr. (N.S. ) 1071,1239; li. v. Neale, 
3 St. Tr. (N.S. ) 1312. After refusal to disperse, force may be used to com
pel them to do so, and the persons resisting mnv be punished as rioters. 
R. v. Jones, f. St. Tr. (N.S.) 811; R. v. Fursey, St.Tr. (N.S.) 54.3, 6C.&P. 
81. Nor is it necessary to first rend the Riot Act or to proclaim the meeting 
unlawful before using force to disperse it. Ibid.

Punishment.]—See sec. 81.
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NO Definition of riot.—A riot is an unlawful assembly 
which has begun to disturb the peace tumultuously.

At common law u riot was “a tumultuous disturbance of the peace by 
three persons or more assembling together of their own authority, with an 
intent mutually to assist one another against any who shall oppose them in 
the execution of some enterprise of a private nature, and afterwards actually 
executing the same in a violent and turbulent manner t" the terror <>f Un
people, whether the act intended was of itself lawful or unlawful.” Hawkins 
IM\, c. 28, sec. 1, p. 5121, and where before the Code a person was indicted 
for a riot and assault, and the jury found him guilty of a riot, but not of the 
assault charged; it was held that the conviction for riot could not be sus- 
tained, the assault, the object of the riotous assembly, not having been 
executed; although the defendant might have been guiltv of joining in p.n 
unlawful assembly. ]{. v. Kelly (1857). <i U.C.C.P. 372. The present 
section makes it unnecessary that the object of the disturbance should have 
been actually carried out if there has been a tumultuous disturbance of the 
peace.

A procession having been attacked by rioters, the prisoner, one of the 
processionists, and in no way connected with the rioters, was proved during 
the course of the attack to have fired off a pistol on two occasions, first in 
the air and then at the rioters. So far ns appeared from the evidence, the 
prisoner acted alone and not in connection with any one else. It was held 
that a conviction for riot could not be sustained. R. v. Corcoran (187(i), 
-6 V.C.C.P. 134.

Punishment ami procedure.]—See secs. 82-8(5 inclusive.

N1 Punishment of unlawful assembly. — Every 
member of an unlawful assembly is guilty of an indictable 
offence and liable to one year’s imprisonment. R.S.C. c. 147, s. 11.

Unlawful assembly defined.]—See sec. 79.
Evidence of other meetings.]—It has been held in New Brunswick that it 

is not a ground for quashing a conviction for unlawful assembly on a certain 
day that evidence of an unlawful assembly on another day has been 
improperly received, if the latter charge was abandoned by the prosecuting 
counsel at the close of the vase, and there was ample evidence to sustain 
the conviction. It. v. Mailloux, 25 Pugsley (N.B.) 4925. And evidence of 
the conduct of the accused persons on the day previous to their alleged 
unlawful assembly is not admissible on their behalf to explain or qualify 
their conduct at the time of the alleged offence. Ibid.

8*5. Punishment of riot. —Every rioter is guilty of an 
indictable offence and liable to two years’ imprisonment with 
hard labour. R.S.C. 1. 148, s. 18.

Suppression of riot.]—See secs. 40-43 inclusive, 81, 83-80 inclusive, and 
140-142 inclusive.

If the magistrate neither reads the Riot Act nor restrains nor 
apprehends the rioters, nor gives any orders to fire on them, nor makes use 
of an available military force, such will be prima facie evidence of criminal 
neglect on his part. li. v. Kennett, 5 C. & P. 282. He is justified in using 
such force as he on good faith and on reasonable and probable grounds 
believes necessary, but it must not be out of proportion to the danger to be 
reasonably apprehended from a continuance of the riot. Sec. 40: Steven
son v. Wilson, 2 L.C.J. 254; R. v. Pinney (18212), 5 C. & P. 254.



Part V. Breaches ok the Peace. [§«*] 65

Evidence.]—To prove a person to he a rioter, it is not sufficient to 
merely shew that the riot took place and that the accused was present 
among them. It must be shewn that he did something by word or act to 
take part in, help or incite the riotous proceedings. R. v. Atkinson, 11 
Cox 330. If, however, his assistance is demanded by officers of the law to 
aid in suppressing the riot, his failure to aid them is indictable under sec. 
141. R. v. Sherlock. 10 Cox C.C. 170; R. v. Brown, C. & Mar. 314.

The acts of the rioters may be proved severally, as in conspiracy, before 
evidence is given to connect their fellow rioters. R. v. Cooper, 1 Russ. 
Crimes, 6th ed. 585.

Hit Reading the Riot Act. It is the duty of every 
sheriff", mayor or other head officer, and justice of the peace, of 
any county, city or town, who has notice that there are within 
his jurisdiction persons to the number of twelve or more unlaw
fully. riotously and tumultuously assembled together to the 
disturbance of the public peace, to resort to the place where 
such unlawful, riotous and tumultuous assembly is, and among 
the rioters, or as near to them as he can safely come, with a 
loud voice to command or cause to be commanded silence, and 
after that openly ami with loud voice to make or cause to be 
made a proclamation in these words or to the like effect :

“Our Sovereign Lord the King charges and commands all 
persons being assembled immediately to disperse and peaceably 
to depart to their habitations or to their lawful business, upon 
the pain of being guilty of an offence on conviction of which 
they may be sentenced to imprisonment for life.”

“ (Ion Save the Kino.”

2. All persons are guilty of an indictable offence and liable 
to imprisonment for life who—

(rr.) with force and arms wilfully oppose, hinder or hurt any 
person who begins or is about to make the said proclamation, 
whether such proclamation is not made ; or

(b.) continue together to the number of twelve for thirty 
minutes after such proclamation has been made, or if they know 
that its making was hindered as aforesaid, within thirty minutes 
after such hindrance. R.S.C. c. 147, ss. 1 and 2.

The Riot Act is not validly proclaimed if the concluding words of the 
proclamation, “ God save the King,” are omitted. R. v. Child, 4 C. 
& P. 442.

A prosecution under the second sub-section for opposing the reading of 
the Riot Act or for assembling (quiere continuing assembled) after pro
clamation, must be brought within one year from the commission of the 
offence. Sec. 551 (r).

5—CRIM. CODE.
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S4. Duty of justice if rioters do not disperse. -If

the persons so unlawfully, riotously and tumultuously assembled 
together as mentioned in the next preceding section, or twelve 
or more of them, continue together, and do not disperse them
selves, for the space of thirty minutes after the proclamation is 
made or after such hindrance as aforesaid, it is the duty of every 
such sheriff, justice and other officer, and of all persons required 
by them to assist, to cause such persons to be apprehended and 
carried before a justice of the peace ; and if any of the persons 
so assembled is killed or hurt in the apprehension of such 
persons or in the endeavour to apprehend or disperse them, by 
reason of their resistance, every person ordering them to be 
apprehended or dispersed, and every person executing such 
orders, shall be indemnified against all proceedings of every 
kind in respect thereof : Provided, that nothing herein contained 
shall in any way, limit or affect any duties or powers imposed 
or given by this Act as to the suppression of riots before or 
after the making of the said proclamation. R.S.C. c. 147, s. 3.

See secs. 40 to 43 inclusive, und secs. 140 and 141.

8.1 Riotous destruction of buildings. All persons 
are guilty of an indictable offence and liable to imprisonment 
for life who, being riotously and tumultuously assembled 
together to the disturbance of the public peace, unlawfully and 
with force demolish or pull down, or begin to demolish or pull 
down, any building, or any machinery, whether fixed or 
movable, or any erection used in farming land, or in carrying 
on any trade or manufacture, or any erection or structure used 
in conducting the business of any mine, or any bridge, waggon
way or track for conveying minerals from any mine. R.S.C. 
c. 147, s. 9.

It is not n defence that the offender believed he had a right to act its he 
did, unless he actually had such a right. Sec. 80 (2). Formerly if the 
demolition was executed in pursuance of the bona fide belief that the house 
belonged to one of the rioters, this would be a defence although the belief 
was erroneous. R. v. Langford, Carr. & M. 002: R. v. Casey (1874), Irish 
R. 8C.L. 408.

As to similar offences without riot, see Part XXXVII., secs. 482-511; 
and ns to riotous injury or damage to buildings, see sec. 80.

Begin to demolish.']—This means not simply the demolition of a part, but 
of a part with intent to demolish the whole. R. v. Ashton, 1 Le win C.C. 
206. In that case the parties first broke the windows and then entered the 
house and set fire to the furniture, but no part of the house was burned. 
Park, «!., thus instructed the jury:—“If you think the prisoners originally 
came there without intent to demolish, and that the setting fire to the 
furniture was an afterthought but with that intent, then you must acquit 
because no part of the house having been burned there was no beginning to 
destroy the house. If they came originally without such intent but had
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afterwards set lire to the house the offence is arson. If you have doubts 
whether they originally came with an intent to demolish, you may use the 
setting fire to the furniture under such circumstances and in such manner 
as that the necessary consequence, if not for timely interference, would 
have been the burning of the house, as evidence to shew that they had such 
intent, although they began to demolish in another manner.” Ibid.

If rioters destroy a house by fire the offence is within this section, and 
they need not be indicted for arson, R. v. Harris, Carr. & M. (itil.

If some of the prisoners set fire to the house itself, and others carried 
furniture out of the house and burned it in a fire made outside, it will lie for 
the jury to say whether the latter were not encouraging and taking part 
in a general design of destroying both the house and the furniture, and if so 
the jury ought to convict. Ibid.

Where rioters destroy a house by fire it is not essential to prove that the 
person accused was present when the house was originally set on fire, if it 
was shewn that he was one of the rioters present while the fire was burning. 
R. v. Simpson, Carr. & M. 6ÜD.

It is immaterial that the principal intent of the rioters was the capture or 
personal injury of an individual therein, if it was also their object to 
demolish the house. R. v. Bait, ti C. & P. 329.

Where the rioters break the doors and windows and destroy furniture in 
the house and then go away, although there was nothing to prevent them 
committing further injury, the offence is not within this section, for their 
going away under the circumstances shews that they had completed their 
purpose and had done all the injury they intended to do. li. v. Thomas, 
4 C. & P. 237; R. v. Adams, Carr. & M. 299.

HU. Riotous damage to buildings. All persona are 
guilty of an indictable offence and liable to seven years’ 
imprisonment who, being riotously and tumultuously assembled 
together to the disturbance of the public peace, unlawfully and 
with force injure or damage any of the tilings mentioned in the 
last preceding section.

2. It shall not be a defence to a charge of an offence against 
this or the last preceding section that the offender believed he 
had a.right to act as he did, unless he actually had such a right. 
R.S.C. c. 147, s. 10.

See note to preceding section.

87. Unlawful drilling. — The Governor in Council is 
authorized from time to time to prohibit assemblies without 
lawful authority of persons for the purpose of training or 
drilling themselves, or of being trained or drilled to the use of 
arms, or for the purpose of practising military exercises, move
ments or evolutions, and to prohibit persons when assembled 
for any other purpose so training or drilling themselves or being 
trained or drilled. Any such prohibition may he general or 
may apply oidy to a particular place or district and to assem
blies of a particular character, and shall come into operation 
from the publication in the Canada Gazette of a proclamation
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embodying the terms of such prohibition, and shall continue in 
force until the like publication of a proclamation issued by the 
authority of the Governor in Council revoking such prohibition.

2. Every person is guilty of an indictable offence and liable 
to two years' imprisonment who, without lawful authority and 
in contravention of such prohibition or proclamation—

(«. I is present at or attends any such assembly for the 
purpose of training or drilling any other person to the use 
of arms or the practice of military exercises or evolutions; or 

(6.) at any assembly trains or drills any other person to 
the use of arms or the practice of military exercises or 
evolutions. R.S.C. c. 147, ss. 4 and 5.

The prosecution must be commenced within six months from the com
mission of the offence. Sec. 551 (d).

88 Being unlawfully drilled. -Every one is guilty of 
an indictable offence and liable to two years’ imprisonment 
who, without lawful authority, attends, or is present at, any 
such assembly as in the last preceding section mentioned, for 
the purpose of being, or who at any such assembly is, without 
lawful authority and in contravention of such prohibition or 
proclamation trained or drilled to the use of arms or the prac
tice of military exercises or evolutions. R.S.C. c. 147, s. 6.

The prosecution must be commenced within six mouths from the time 
when the offence was committed. Sec. 551 (d).

8tl. Forcible entry and detainer. —Forcible entry is 
where a person, whether entitled or not, enters in a manner 
likely to cause a breach of the peace, or reasonable apprehension 
thereof, on land then in actual and peaceful possession of 
another.

2. Forcible detainer is where a person in actual possession 
of land, without colour of right, detains it in a manner likely to 
cause a breach of the peace, or reasonable apprehension thereof, 
against a person entitled by law to the possession thereof.

3. What amounts to actual possession or colour of right is a 
question of law.

4. Every one who forcibly enters or forcibly detains land is 
guilty of an indictable offence and liable to one year’s imprison
ment.

Forcible entry.']—“ Entering” here means not merely going upon land or 
trespassing upon it; there must accompany the act of going upon the land 
some intent to take possession of the land itself and deprive the possessor 
of the land. Such an interference with the possession as trespassing upon 
it for the purpose of taking away chattels upon the land is not an ‘1 enter
ing” within the Code. K. v. Pike (1898), 2 Can. Cr. Cas. 314, 12 Man. 
L.R. 314.
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Lord Ttnterilell, expressed liiliiHt-lf oe follow», in Rex v. Smytli.
5 ('. & P. ‘201 : “An indictment for n forcible entry cannot be supported by 
evidence of a mere trespass ; but there must be proof of such force, or at 
least of such kind of force as is calculated to prevent any resistance."

To enter upon lands with such force ns to exceed a bare trespass and so 
as to cause a public breach of the peace was an indictible offence at common 
law. It. v. Wilson. 8 T.R. 357: It. v. Bake, 3 Burr. 1731.

Everyone commits the offence of forcible entry, who, in order to take 
possession thereof, enters upon any lands or tenements in a violent manner, 
whether such violence consists in actual violence applied to any other 
person, or in threats, or in breaking open any house, or in collecting 
together an unusual number of persons for the purpose of making such 
entry. Stephen’s Digest of C’rim. Law, p. 51.

Where, therefore, from thirty to forty employees of the U. W. Railway 
Co. went upon land then in possession of the 8. & H. Railway Co., and those 
resisting had good reason to apprehend violence in the event of further 
resistance, and yielded possession in the apprehension of such violence, it 
was held that the entrv was a forcible one. R. v. Smith (1878), 43 
U.C.Q.B. 309.

The gist of the offence is the forcible depriving of the other’s actual and 
peaceable possession in a manner likely to cause a breach of the peace. 
R. v.Cokely. 13 U.C.Q.B. 521; R. v. Studd, 14 W.K. 806; Beddall v. Mait
land, 17 Ch. I). 174. Even if the defendant had a right of entry, the assertion 
of that right “ with strong hand or with multitude of people ” is equally an 
offence as if he hail no right. Taunton v. Costar, 7 T.R. 431.

A landlord may not so eject his tenant although the term of the tenancy 
has expired. But it has been held that the English statute regarding 
forcible entry (5 Ric. 2, ch. 7) does not apply to the ejectment of a mere 
trespasser. Browne v. Dawson, 12 A. & E. 624; Scott v. Browne, 51 L.T. 
747.

A person who forcibly enters upon lands of his own which are in the 
custody of his servant or bailiff, is not guilty of forcible entry. 1 Hawk., 
ch. 64, sec. 32.

Actual possession does not necessarily imply actual residence, either 
personally or by a servant or agent. 13 Am. & Eng. Encyc. of Law, 2nd ed., 
p. 750.

Restitution.]—On a conviction for forcible entry the court is not bound to 
order a writ of restitution, but may in its discretion grant or refuse the writ. 
R. v. Jackson, Dra. Rep. (U.C.)53; R. v. Wightraan (1869), 29U.C.Q.B. 211.

Forcible detainer.]—Everyone commits the offence called forcible detainer, 
who, having wrongfully entered upon any lands or tenements, detains such 
lands and tenements in a manner which would render an entry upon them 
for the purpose of taking possession forcible. Stephen’s Digest of Crim. 
Law, p. 51.

The evidence which supported the allegation of forcible entry in the case 
of R. v. Smith, supra, was held to support the allegation of forcible 
detainer. Ib., p. 383. It is within the discretion of the judge who tries the 
cause either to grant or refuse restitution. R. v. Wight man (1869), 29 
U.C.Q.B. 211; R. v. Smith (1878), 43 U.C.Q.B. 369.

90. Affray.—All affray is the act of fighting in any public 
street or highway, or fighting to the alarm of the public in any 
other place to which the public have access.

2. Every one who takes part in an affray is guilty of an 
indictable offence and liable to one year’s imprisonment with 
hard labour. R.S.C. c. 147, s. 14.
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If the fighting he in private it is not an affray, but an assault. 4 Bl. 
Com. 14.Ï: R. v. Hunt, I Cox C.C. 177. Mere quarrelsome words will not 
make an affray. I Russ. Cr. 5th etl. 390. It differs from a riot in that two 
persons may be guilty of an affray, but it requires three or more to constitute 
a riot. Secs. 79 and 80.

HI Challenge to fight a duel. -Every one i« guilty of 
an indictable offence and liable to three years’ imprisonment 
who challenges or endeavours by any means to provoke any 
person to fight a duel, or endeavours to provoke any person to 
challenge any other person so to do.

It was a very high offence at common law to challenge another, either by 
word or letter, to fight a duel; or to be the messenger of such a challenge 
or even barely to provoke another to send such a challenge or to fight, e.g., 
by dispersing letters to that purpose containing reflections and insinuating 
a desire to fight. Hawk. P.C., b. 1, ch. (13, sec. 3; R. v. Phillips, 6 Hast 
464; R. v. Rice, 3 East 581.

If the defendant's intent does not sufficiently appear from the words 
proved, the prosecution should give evidence of circumstances from which 
the jury may infer the intent. R. v. Phillips, (1 East 4(14; Archbold Cr. 
Evid. 10G0.

Where a letter challenging to fight is put into the post office in one 
county and delivered to the party in another, the venue may be laid in the 
former county. R. v. Williams (1810), 2 Camp. 606. The sending of the 
challenge is the offence and the offence is complete if the letter be mailed, 
although it does not in fact reach the person to whom it is addressed. Ibid.

H£. Prize-fighting defined. In sections ninety-three 
to ninety-seven inclusive the expression “ prize-fight ” means 
an encounter or tight with fists or hands, between two persons 
who have met for such purpose by previous arrangement made 
by or lor them. R.S.C. c. 158, s. 1.

A sparring match with gloves, fairly conducted, is not unlawful. R. v. 
Young, 10 Cox C.C. 371. If, however, the parties meet intending to fight 
till one gives in from exhaustion or injury received, such fighting is unlaw
ful whether the combatants fight with gloves or not. R. v. Orton, 14 Cox 
C.C. 226.

The defendants advertised a boxing exhibition which was effectively held 
in a public hall, and was accompanied by all the particulars and circum
stances of a prize-fight. Complainant submitted that the accused came 
within the provision of the statute; and on behalf of the defendants it was 
contended that the encounter was merely a scientific boxing match, and 
moreoveronlv a sham fight, not forbidden bylaw: Held, that, as the proof 
adduced established that the encounter in question was accompanied by all 
the circumstances and elements which constitute a prize-fight, the 
defendants committed an infraction of the law, for which they must be 
found guilty. Sleele v. Maher, 19 Que. S.C. 392. Per Mulvena, D.M.

The injuries given and received in prize-fights are injurious to the public, 
both because it is against the public interest that the lives and the health of 
the combatants should be endangered by blows and because prize-fights are 
disorderly exhibitions, mischievous on many obvious grounds. R. v. Coney, 
8 Q.B.D. 534, 30 W.R. 678, per Stephen, .1, The consent of the parties to 
the blows which they may mutually receive does not prevent those blows from 
being assaults. Ibid.
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The fight must be for a prize or one on the result of which the handing 
over or transfer of money or property depends, otherwise it is not a prize
fight; sec. 07; but may be punished under the latter section by a fine not 
exceeding *50.

!Kt Challenging to fight a prize-fight, etc.—Every
one is guilty of tin offence and liable, on summary conviction, 
to a penalty not exceeding one thousand dollars and not less 
than one hundred dollars, or to imprisonment for a term not 
exceeding six months, with or without hard labour or to both, 
who sends or publishes, or causes to be sent or published or 
otherwise made known, any challenge to tight a prize-tight, or 
accepts any such challenge, or causes the same to be accepted, 
or goes into training preparatory to such tight, or acts as 
trainer or second to any person who intends to engage in a 
prize-tight. R.S.C. c. 153, s. 2.

1M Engaging as principal in a prize-fight. —Every 
one is guilty of an offence and liable, on summary conviction, 
to imprisonment for a term not exceeding twelve months and 
not less than three months, with or without hard labour who 
engages as a principal in a prize-fight. R.S.C. e. 153, s. 3.

Sections 0,7 and lb of the Act respecting prize-fighting, K.8.C., cfi. 153, 
still remain in force (Code sec. 983). They ;ire as follows:—

(0) If, at any time, the sheriff of any county, place or district in Canada, 
any chief of police, any police officer, or any constable, or other peace officer, 
has reason to believe that any person within his bailiwick or jurisdiction is 
about to engage as principal in any prize-fight within Canada, lie shall forth
with arrest such person and take him before some person having authority 
to try offences against this Act, and shall forthwith make complaint in that 
behalf, upon oath, before such person ; and thereupon such person shall 
inquire into the charge, and if he is satisfied that the person so brought 
before him was, at the time of his arrest, about to engage as a principal in 
a prize-fight, he shall require the accused to enter into a recognizance, with 
sufficient sureties, in a sum not exceeding five thousand dollars and not less 
than one thousand dollars, conditioned that the accused will not engage in 
any such fight within one year from and after the date of such arrest ; and 
in default of such recognizance, the person before whom the accused has 
been brought shall commit the accused to the goal of the county, district or 
city within which such inquiry takes place, or if there is no common goal 
there, then to the common goal which is nearest to the place where such 
inquiry is had, there to remain until he gives such recognizance with such 
sureties.

(7) If any sheriff has reason to believe that a prize-fight is taking place 
or is about to take place within his jurisdiction as such sheriff, or that any 
persons are about to come into Canada at a point within his jurisdiction, 
from any place outside of Canada, with intent to engage in, or to be con
cerned in, or to attend any prize-fight within Canada, he shall forthwith 
summon a force of the inhabitants of his district or county sufficient for the 
purpose of suppressing and preventing such fight,—and he shall, with their 
aid, suppress and prevent the same, and arrest all persons present thereat, 
or who come into Canada as aforesaid, and shall take them before some 
person having authority to try offences against this Act, to be dealt with 
according to law, and fined or imprisoned, or both, or compelled to enter
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into riM'ognizimces with su retins, as hereinbefore provided, according to the 
nature of the case.

(10) Every judge of a superior court or of a county court, judge of the 
sessions of the peace, stipendiary magistrate, police magistrate, and com
missioner of police of Canada, shall within the limits of his jurisdiction as 
such judge, magistrate or commissioner, have all the powers of a justice of 
the peace with respect to offences against this Act.

ÎEY Attending or promoting a prize-fight.—Every
one is guilty of an offence and liable, on summary conviction, 
to a penalty not exceeding five hundred dollars and not less 
than fifty dollars, or to imprisonment for a term not exceeding 
twelve months, with or without hard labour or to both, who is 
present at a prize-fight as an aid, second, surgeon, umpire, 
backer, assistant or reporter, or who advises, encourages or pro
motes such tight R.S.C. c. 153, s. 5.

ÎM». Leaving Canada to engage in a prize-fight.—
Every inhabitant or resident of Canada is guilty of an offence 
and liable, on summary conviction, to a penalty not exceeding 
four hundred dollars and not less than fifty dollars, or to 
imprisonment for a term not exceeding six months, with or 
without hard labour or to both, who leaves Canada with intent 
to engage in a prize-fight without the limits thereof. R.S.C. 
c. 153, s. 5.

Î1Î When discretionary to discharge or fine.—If,
after hearing evidence of the circumstances connected with the 
origin of the tight or intended fight, the person before whom 
the complaint is made is satisfied that such tight or intended 
tight was bona fide the consequence or result of a quarrel or 
dispute between the principals engaged or intended to engage 
therein, and that the same was not an encounter or tight for a 
prize, or on the result of which the handing over or transfer of 
money or property depended, such j>ersoii may, in his discre
tion, discharge the accused or impose upon him a penalty not 
exceeding fifty dollars. R.S.C. c. 153, s. {).

See note to see. 92.

118. Inciting Indians to riotous acts. —Every one is 
guilty of an indictable offence and liable to two years’ imprison
ment who induces, incites or stirs up any three or more Indians, 
non-treaty Indians, or half-breeds, apparently acting in concert—

(ft.) to make any request or demand of any agent or servant 
of the Government in a riotous, routons, disorderly or threaten
ing manner, or in a manner calculated to cause a breach of the 
peace : or

(b.) to do any act calculated to cause a breach of the peace. 
R.S.C. c. 43, s. 111.
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PART VI.

UNLAWFUL USE AND POSSESSION OF EXPLOSIVE 
SUBSTANCES AND OFFENSIVE WEAPONS 

—SALE OF LIQUORS.
Sect.

«9,9. Causing dangerous explosions.
ltd). Doing anything, or possessing explosive substances, with 

intent to cause dangerous explosions.
10i. Unlawfully making or possessing explosive substances. 
101. Ha ring possession of arms for purposes dangerous to the 

public peace.
10 d. Two or more persons openly carrying dangerous weapons 

so as Ut cause alarm.
lOlf,. Smugglers carrying offensive weapons.
10Ô. Carrying a pistol or air-gun without justification.
106. Selling pistol or air-gun to minor.
107. Haring weapons on person when arrested.
108. Ha ring weapons on the person with i nient to injure any

person.
109. Pointing any firearm at any person.
110. Carrying offensive weapons about the person.
111. Carrying sheath-knives in seaports.
Ill Exception as to soldiers, etc.
lid. Refusing to deliver offensive weapon to a justice.
11J+. Coming armed within two miles of public meeting, 
lid. Lying in wait for persons returning from public meeting. 
HO. Side of arms in the North - West Territories.
117. Possessing 'weapons near public works.
US. Sale, etc., of liquors near public works.
119. Intoxicating liquors on board His Majesty's ships.

»» Causing dangerous explosions. —Every one is 
guilty of an indictable offence and liable to imprisonment for 
life who wilfully causes, by any explosive substance, an explo
sion of a nature likely to endanger life or to cause serious 
injury to property, whether any injury to person or property 
is actually caused or not. R.S.C. c. 150, s. 3.
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Iiy the common law of England to manufacture or to keep in large 
quantities in towns or closely inhabited places gunpowder, orother explosive 
substances, constitutes a nuisance and indictable offence. If. v. Lister, 1 
I). A: B. -00, citing It. v. Taylor. 2 Strange 1167, and It. v. Williams, 1 Rus
sell on Crimes 208, note <>., and the causing of danger is the gist of the 
offence; but it is not necessary to allege carelessness in the indictment, or 
that the quantities deposited were so great that care would not produce 
safety. It. v. Holmes (1884), 17 N.S.lt. 400.

Explnstve substance.] —This expression is defined by the interpretation 
clause (sec. 3 (/')) as including any materials for making an explosive sub
stance, also any apparatus, machine, implementor materials used, or intended 
to be used or adapted for causing or aiding in causing any explosion in or with 
any explosive substance, and also any part of any such apparatus, machine 
or implement.

Property.']—This term includes every kind of real and personal property, 
and all deeds and instruments relating to or evidencing the title or right to 
any property or giving a right to recover or receive any nionev or goods. 
Sec. 3 (r).

Likely to endanger life.] - It is not necessary to prove actual injury, and 
it is sufficient if such exposure to risk or chance of injury be shewn as will 
satisfy the jury that actual danger to life was caused. R. v. McGrath, 14 
Cox C.C. 698.

IOO Acts with intent to cause dangerous explo
sions. -Every one i.s guilty of an indictable offence and liable 
to fourteen years’ imprisonment who wilfully—

(u.) <loes any act with intent to cause by an explosive 
substance, or conspires to cause by an explosive substance, 
an explosion of a nature likely to endanger life, or to 
cause serious injury to property :

(b.) makes or has in his possession or under his control 
any explosive substance with intent by means thereof to 
endanger life or to cause serious injury to property, or to 
enable any other person by means thereof to endanger life 
or to cause serious injury to property- 

whether any explosion takes place or not and whether any 
injury to person or property is actually caused or not. R.S.C. 
c. 150, s. 8.

If several persons are connected in a common design to have explosive 
substances made for an unlawful purpose, each of the confederacy is 
responsible in respect of such articles as are in the possession of others con
nected in the carrying out of their common design. R. v. Charles, 17 Cox

The Imperial Act, 24 & 2f> Viet., oh. 97, sec. 10, declared it an offence 
to “unlawfully and maliciously place or throw in, against or near any build
ing any gunpowder or other explosive substance with intent to destroy or 
damage any building, etc., whether or not any explosion take place and 
whether or not any damage be caused.” On a prosecution under that 
statute for throwing gunpowder against a house, the evidence proved that 
the prisoner had thrown a bottle containing gunpowder against the house, 
and that there was a fuse in the neck of the bottle. Kelly, C.B., ruled that, 
unless the fuse was lighted at the time the bottle was thrown against the
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house, the offence was not made out, as, “if the fuse was not lighted, it 
could not cause an explosion and it would lie merely throwing a bottle 
against a house.” K. v. Sheppard ( 1868), 11 Cox C.C. 302.

101 Unlawfully making or possessing explosive 
substances. -Every one is guilty of an indictable offence and 
liable to seven years’ imprisonment who makes, or knowingly 
has in his possession or under his control, any explosive sub
stance under such circumstances as to give rise to a reasonable 
suspicion that he is not making it, or has it not in his possession 
or under his control, for a lawful object, unless he can shew 
that he made it or had it in his possession or under his con
trol for a lawful object. R.S.C. c. 150, s. 5.

II any person is charged before a justice of the peace with the offence of 
making or having explosive substances, as defined in section 100, no further 
proceeding shall be taken against such person without the consent of the 
Attorney-General except such as the justice of the peace thinks necessary, 
by remand or otherwise, to secure the safe custody of such person. Sec. f>45.

10*. Possession of arms for purposes dangerous
to the public peace. Every one is guilty of an indictable 
offence and liable to five years’ imprisonment who has in his 
custody or possession, or carries, any offensive weapons for any 
purpose dangerous to the public peace. R.tt.C. c. 140, s. 4.

A prosecution under this section shall not be commenced after the 
expiration of six months from the commission of the offence. Sec. fif) 1 (#/)•

10». Two or more persons openly carrying 
dangerous weapons so as to cause alarm.—If two or
more persons openly carry offensive weapons in a public place 
in such a manner and under such circumstances as are calcu
lated to create terror and alarm, each of such persons is liable, 
on summary conviction before two justices of the peace, to a 
penalty not exceeding forty dollars and not less than ten 
dollars, and in default of payment to imprisonment for any 
term not exceeding thirty days. R.S.C. c. 148, s. 8.

The prosecution must be commenced within one month from the com
mission of the offence. Sec. 551 (/).

104 Smugglers carrying offensive weapons. —
Every one is guilty of an indictable offence and liable to 
imprisonment for ten years who is found with any goods liable 
to seizure or forfeiture under any law relating to inland 
revenue, the customs, trade or navigation, and knowing them 
to be so liable, and carrying offensive weapons. R.S.C. 
c. 32, s. 213.
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105 Carrying a pistol or air-gun without justi
fication. Kvury one is guilty of an offence and liable on sum
mary conviction to a penalty not exceeding twenty-five dollars 
ami not less than five dollars, or to imprisonment for one 
month, who, not being a justice or a public officer, or a soldier, 
sailor or volunteer in llis Majesty's service, on duty, or a con
stable or other peace officer, and not having a certificate of 
exemption from the operation of this section as hereinafter 
provided for, and not having at the time reasonable cause to 
fear an assault or other injury to his person, family or property, 
has upon his person a pistol or air-gun elsewhere than in his 
own dwelling-house, shop, warehouse, or counting-house.

2. If sufficient cause be shewn upon oath to the satisfaction 
of any justice, he may grant to any applicant therefor not under 
the age of sixteen years and as to whose discretion and good 
character he is satisfied by evidence upon oath, a certificate of 
exemption from the operation of this section, lor such period, 
not exceeding twelve months, as he deems fit.

d. Such certificate, upon the trial of any offence, shall be 
primd far if evidence of its contents and of the signature and 
official character of the person by whom it purports to be 
granted.

4. When any such certificate is granted under the preceding 
provisions of this section, the justice granting it shall forthwith 
make a return thereof to the proper officer in the county, 
district or place in which such certificate has been granted for 
receiving returns under section nine hundred and two; and in 
default of making such return within ninety days after a cer
tificate is granted, the justice shall be liable, on summary 
conviction, to a penalty of not more than ten dollars.

5. Whenever the Governor in Council deems it expedient in 
the public interest, he may by proclamation suspend the opera
tion of the provisions of the first and second sub-sections of' this 
section respecting certificates of exemption, or exempt from such 
operation any particular part of Canada, and in eit her case for 
such period, and with such exceptions as to the persons hereby 
affected, as lie deems fit.

The limit, of time for prosecution is one mouth. See. f»51 (/).
As to soldiers, peace officers, etc., see the exception contained in sec. 

112.

Peace officer.] — See the definition of this term in sec. il (.»»).
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MM? Selling pistol or air-gun to minor. Every one 
is guilty of nn offence and liable on suininnry conviction to a 
penalty not exceeding fifty dollars, who sells or gives any pistol 
or air-gun, or any ammunition therefor, to a minor under the 
age of sixteen years, unless he establishes to the satisfaction of 
the justice before whom be is charged that he used reasonable 
diligence in endeavouring to ascertain the age of the minor 
before making such sale or gift, and that he had good reason to 
believe that such minor was not under the age of sixteen.

2. Every one is guilty of an offence and liable on summary 
conviction to a penalty not exceeding twenty-five dollars who 
sells any pistol or air-gun without keeping a record of such 
sale, the date thereof, and the name of tlie ' r and of the 
maker’s name, or other mark by which such arm may be 
identified.

The limit of time for prosecution is one month. See. 551 (/).

101. Having weapons on person when arrested.
Every one who, when arrested, either on a warrant issued 
against him for an offence or while committing an offence, has 
upon his person a pistol or air-gun is guilty of an offence 
and liable, on summary conviction before two justices of the 
peace, to a penalty not exceeding fifty dollars and not less than 
twenty dollars, or to imprisonment for any term not exceeding 
three months, with or without hard labour. RK.(\. c. 148, 
s. 2.

The limit of time for prosecution is one month. Sec. 561 (/),
As to soldiers, pence officers, etc., see the exception contained in sec. 112.

I OH Having weapons on the person with intent.—
Every one who has upon his person a pistol or air-gun, with 
intent therewith unlawfully to do injury to any other person, 
is guilty of an offence and liable, on summary conviction before 
two justices of the peace, to a penalty not exceeding two hun
dred dollars and not less than fifty dollars, or to imprisonment 
for any term not exceeding six months, with or without hard 
labour. H.S.C., e. 148, s. .*$.

The limit of time for prosecution is one month. Sec. 551 (/).
A conviction for “ procuring '* n pistol with intent unlawfully to do 

injury to another person, is not to he held a sufficient conviction for “having 
on his person a pistol, etc.," and is had us not disclosing an offence known 
to the law. R. v. Mines (1894), 1 Can. Cr. Cas. 217 (Ont.).

068^
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I«î> Pointing firearm at person. Every one who, 
without lawful excuse, points at another person any firearm or 
air-gun, whether loaded or unloaded, is guilty of an offence and 
liable, on summary conviction before two justices of the peace, 
to a penalty not exceeding one hundred dollars and not less than 
ten dollars, or to imprisonment lor any term not exceeding 
thirty days, with or without hard laliour. R.S.C., c. 148, s. 4.

The limit of time for prosecution is one month. Sec. 551 (/).

110 Carrying offensive weapons about the person.
—Every one who carries about his person any bowie-knife, 
dagger, dirk, metal knuckles, skull cracker, slung shot, or other 
offensive weapon of a like character, or secretly carries about 
his person any instrument loaded at the end, or sells or exposes 
for sale, publicly or privately, any such weapon, or being 
masked or disguised carries or has in his possession any firearm 
or air-gun, is guilty of an offence and liable, on summary con
viction before two justices of the peace, to a penalty not 
exceeding fifty dollars and not less than ten dollars, and in 
default of payment thereof to imprisonment for any term not 
exceeding thirty days, with or without hard lalxmr. R.S.C., 
c. 148, s. 5.

The limit of time for prosecution is one month. Sec. 551 (/).

111 Carrying sheath-knives in seaports.—Every 
one, not being thereto required by his lawful trade or calling, 
who is found in any town or city carrying about his person 
any sheath-knife is liable, on summary conviction before two 
justices of the peace, to a penalty not exceeding forty dollars 
and not less than ten dollars, and in default of payment thereof 
to imprisonment for any term not exceeding thirty days, with 
or without hard labour. R.S.C., c. 148, s. 6.

As to sailors in His Majesty’s service and certain others see the excep
tion provided in the following section.

The limit of time for prosecution is one month. Sec. 551 (/).
Code sections 107 to 111 inclusive are taken from R.8.C. ch. 148 (secs. 

2 to (5 inclusive), an Act respecting the improper use of firearms and other 
weapons, and see. 7 of that statute remains unrepealed ((’ode sec. 983) and 
is to be read with these sections of the Code. Sec. 7 is ns follows:—

(7) The court or justice before whom any person is convicted of any 
offence against the provisions of the preceding sections, shall impound the 
weapon for carrying which such person is convicted, and if the weapon is 
not a pistol, shall cause it to be destroyed ; and if the weapon is a pistol, 
the court or justice shall cause it to be handed over to the corporation of the 
municipality in which the conviction takes place, for the public uses of such 
corporation.
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(2) If the conviction takes place where there is no municipality, the 
pistol shall be handed over to the Lieutenant-Governor of the Province in 
which the conviction takes place, for the public uses thereof in connection 
with the administration of justice therein.

112 Exception as to soldiers, &c. It is not an offence 
for any soldier, public officer, peace officer, sailor or volunteer 
in His Majesty's service, constable or other policeman, to carry 
loaded pistols or other usual arms or offensive weapons in the 
discharge of bis duty. R.S.C., c. 148, s. 10.

This section constitutes an exception from the operation of sees. 107, 
110 and 111. Sec. 105 by its terms also excepts the same classes from its 
operation. A justice of the peace is a peace officer: sec. 3 (#); and so is a 
mayor, warden, reeve, sheriff, deputy sheriff, sheriff's officer, or officer 
employed for the service or execution of civil process. Ibid.

I i:t Refusing to deliver offensive weapon to a
justice. -Every one attending any public meeting or being on 
his way to attend the same who, upon demand made by any 
justice of the peace within whose jurisdiction such public meet
ing is appointed to lie held, declines or refuses to deliver up, 
peaceably and quietly, to such justice of the peace, any offensive 
weapon with which he is armed or which he has in his posses
sion, is guilty of an indictable offence.

2. The justice of the peace may record the refusal and 
adjudge the offender to pay a penalty not exceeding eight 
dollars, or the offender may be proceeded against by indictment 
as in other cases of indictable offences. R.S.C., c. 152, s. I.

The prosecution must be commenced within one venr from the commis
sion of the offence. Sec. 551 (<•).

Sections 1, 2 and 3 of the Act respecting the preservation of peace at 
public meetings, K.S.C. ch. 152, still remain in force (Code sec. U83). 
They are as follows:—

(1) Any justice of the pence within whose jurisdiction any public meeting 
is appointed to be held, may demand, have and take of and from any person 
attending such meeting, or on his way to attend the same, any offensive 
weapon, such as firearms, swords, staves, bludgeons, or the like, with which 
any such person is so armed, or which any such person has in his possession ; 
ami every such person who, upon such demand, declines or refuses to 
deliver up, peaceably and quietly, to such justice of the peace, any such 
offensive weapon as aforesaid, is guilty of a misdemeanour, and such justice 
may thereupon record the refusal of such person to deliver up such weapon, 
and adjudge him to pay a penalty not exceeding eight dollars,—which 
penalty shall be levied in like manner as penalties are levied under the Act 
respecting summary proceedings before justices of the peace, or such person 
may be proceeded against by indictment or information, as in other cases of 
misdemeanour; but such conviction shall not interfere with the power of 
such justice, or any other justice of the peace, to take such weapon, or 
cause the same to be taken from such person, without his consent and 
against his will, by such force as is necessary for that purpose.

(2) Upon reasonable request to any justice of the pence, to whom any 
such weapon has been peaceably and quietly delivered ns aforesaid, made
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on the ilny next after the meeting has finally dispersed, and not before, such 
weapon shall, if of the value of one dollar or upwards, be returned by such 
justice of the peace to the person from whom the same was received.

(3) No such justice of the peace shall be held liable to return any such 
weapon, or make good the value thereof, if the same, by unadvoidable 
accident, has been actually destroyed or lost out of the possession of such 
justice without his wilful default.

114 Coming armed within two miles of public 
meeting. Every one, except the sheriff, deputy sheriff* and 
justices of the peace for the district or county, or the mayor, 
justices of the peace or other peace officer for the city or town 
respectively, in which any public meeting is held, and the con
stables and special constables employed by them, or any of 
them, for the preservation of the public peace at such meeting, 
is guilty of an indictable offence, and liable to a penalty not 
exceeding one hundred dollars, or to imprisonment for a term 
not exceeding three months, or to both, who, during any part of 
the day upon which such meeting is appointed to be held, comes 
within one mile of the place appointed for such meeting armed 
with any offensive weapon. K.S.C., c. 152, s. 5.

The limit of time for prosecution is one year. Sec. 511 (c).

I I .V Lying in wait for persons returning from 
public meeting. —Every one is guilty of an indictable offence 
and liable to a penalty not exceeding two hundred dollars, or to 
imprisonment for a term not exceeding .six months, or to both, 
who lies in wait for any person returning, or expected to 
return, from any such public meeting, with intent to commit an 
assault upon such person, or with intent, by abusive language, 
opprobrious epithets or other offensive demeanour, directed to, 
at or against such person, to provoke such person, or those who 
accompany him, to a breach of the peace. R.S.C., c. 152, s. 6.

The limit of time fur prosecution is one year. Sec. 551 (<?).

I Ml Sale of arms in the N.-W. Territories. Every 
one is guilty of an offence and liable, on summary conviction 
before two justices of the peace, to a penalty of two hundred 
dollars or to six months' imprisonment, or to both, who, during 
any time when and within any place in the North-west Ter
ritories where section one hundred and one of The North-west 
Territories Art is in force-—

(a.) without the permission in writing (the proof of which 
shall be on him) of the Lieutenant Governor, or of a commis
sioner appointed by him to give such permission, has in his 
possession or sells, exchanges, trades, barters or gives to or with 
any person, any improved arm or ammunition : or
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(/>. ) having such permission sells, exchanges, trades, barters 
or gives any such arm or ammunition to any person not law
fully authorized to possess the same.

2. The expression “improved arm” in this section means 
and includes all arms except smooth-bore shot-guns; and the 
expression “ammunition” means fixed ammunition or ball cart
ridge. R.S.C., c. 50, s. 101.

Sec. 101 of the North-West Territories Act, K.8.C. eh. 50, remnins 
unrepealed (Code sec. 983). It is as follows:—

(101) In this section —
(«.) The expression “ improved arm ” means and includes all arms 

except smooth bore shot guns ;
(/>.) The expression “ammunition” means fixed ammunition or ball 

cartridge.
Sub-sec. 2. Every person who, in the territories,—
(«.) Without the permission in writing (the proof of which shall be on 

him) of the Lieutenant-Governor, or of a commissioner appointed by him to 
give such permission, has in his possession or sells, exchanges, trades, 
barters or gives to, or with any person, any improved arm or ammunition,

(b.) Having such permission, sells, exchanges, trades, barters or gives 
any such arm or ammunition to any person not lawfully authorized to 
possess the same,—

Shall, on summary conviction before a judge of the Supreme Court or two 
justices of the pence, be liable to a penalty not exceeding two hundred 
dollars, or to imprisonment for a term not exceeding six months, or to both.

Sub-sec. 3. All arms and ammunition which are in the possession of 
any person, or which are sold, exchanged, traded, bartered or given to or 
with any person in violation of this section, shall be forfeited to the Crown, 
and may be seized by any constable or other pence officer; and any judge 
of the Supreme Court or justice of the peace may issue a search warrant to 
search for and seize the same, as in the case of stolen goods.

Sub-sec. 4. The Governor in Council may, from time to time, make 
regulations respecting: —

(a.) The granting of permission to sell, exchange, trade, barter, give or 
possess arms or ammunition:

(b.) The fees to be taken in respect thereof ;
(e.) The returns to be made respecting permissions granted; and—
(d.) The disposition to be made of forfeited arms and ammunition.
Sub-sec. 5. The provisions of this section respecting the possession of 

arms and ammunition shall not apply to any officer or man of llis Majesty’s 
forces, of the Militia force, or of the North-West Mounted Police force.

Sub-sec. (i. The Governor in Council may, from time to time, declare by 
proclamation that upon and after a day therein named this section shall be 
in force in the territories, or in any place or places therein in such procla
mation designated; and upon and after such day but not before, the pro
visions of this section shall take effect and be in force accordingly.

Sub-sec. 7. The Governor in Council may, in like manner, from time to 
time, declare this section to be no longer in force in any such place or 
places, and may again, from time to time, declare it to be in force therein.

Sub-sec. 8. All courts, judges and justices of the peace shall take judicial 
notice of any such proclamation.

6—GRIM. CODE.
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in Possessing weapons near public works. Every 

one employed upon or about any public work, within any place 
in which the Act respecting the Preservation of Peace in the 
vicin ity of Public Works is then in force, is liable, on summary 
conviction, to a penalty not exceeding four dollars and not less 
than two dollars for every such weapon found in his possession 
who, upon or after the day named in the proclamation by which 
such Act is brought into force, keeps or has in his possession, or 
under his care or control, within any such place, any weapon.

2. Every one is liable, on summary conviction, to a penalty 
not exceeding one hundred dollars and not less than forty dollars 
who, for the purpose of defeating the said Act, receives or con
ceals, or aids in receiving or concealing, or procures to be 
received or concealed within any place in which the said Act is 
at the time in force, any weapon belonging to or in custody of 
any person employed on or about any public work. R.S.C., 
c. 151, ss. 1,5 and G.

118. Sale, etc., of liquors near public works. tTpou 
and after the day named in any proclamation putting in force 
in any place A n Act respecting the Preservation of Peace in 
the vicinity of Public Works, and during such period as such 
proclamation remains in force, no person shall, at any place 
within the limits specified in such proclamation, sell, barter, or 
directly or indirectly, for any matter, thing, profit or reward, 
exchange, supply or dispose of any intoxicating liquor, nor 
expose, keep or have in possession any intoxicating liquor 
intended to be dealt with in any such way.

2. The provisions of this section do not extend to any person 
selling intoxicating liquor by wholesale and not retailing the 
same, if such person is a licensed distiller or brewer.

3. Every one is liable, on summary conviction, for a first 
offence to a penalty of forty dollars and costs, and, in default of 
payment, to imprisonment for a term not exceeding three 
months, with or without hard labour,—and on every subsequent 
conviction to the said penalty and the said imprisonment in 
default of payment, and also to further imprisonment for a term 
not exceeding six months, with or without hard labour, who, by 
himself, his clerk, servant, agent or other person, violates any 
of the provisions of this or of the preceding section.

4. Every clerk, servant, agent or other person who, being in 
the employment of, or on the premises of, another person, 
violates or assists in violating any of the provisions of this or
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of the preceding section for the person in whose employment or 
on whose premises he is, is equally guilty with the principal 
offender and liable to the same punishment. R.S.C., c. 151, ss. 
1, 13, 14 and 15.

Section 2 of the Act respecting the preservation of peace in the vicinity 
of public works, R.S.C. ch. 161, provides ns follows:—

(2) The Governor in Council may, as often as occasion requires, declare, 
by proclamation, that upon and after a day therein named, this Act, or any 
section or sections thereof, shall be in force in any place or places in Can
ada in such proclamation designated, within the limits or in the vicinity 
whereof any public work is in course of construction, or in such places as 
are in the vicinity of any public work, within which he deems it necessary 
that this Act or any section or sections thereof, should be in force, and 
this Act, or any such section or sections thereof, shall, upon and after 
the day named in such proclamation, take effect within the places designated 
therein.

Sub-sec. 2. The Governor in Council may, in like manner, from time to 
time, declare this Act, or any section or sections thereof, to be no longer in 
force in any such place or places,—and may again, from time to time, 
declare this Act, or any section or sections thereof, to be in force therein.

Sub-sec. 3. No such proclamation shall have effect within the limits of 
any city.

Sub-sec. 4. All courts, magistrates and justices of the peace shall take 
judicial notice of every such proclamation.

II!» Intoxicating liquors on board His Majesty's 
ships. -Every one is guilty of an offence and liable, on sum
mary conviction before two justices of the peace, to a tine not 
exceeding fifty dollars for each offence, and in default of pay
ment to imprisonment for a term not exceeding one month, with 
or without hard labour, who, without the previous consent of 
the officer commanding the ship or vessel—

(a.) conveys any intoxicating liquor on Iroard any of His 
Majesty’s ships or vessels ; or

(6.) approaches or hovers alxnit any of His Majesty’s ships 
or vessels for the purpose of conveying any such liquor on 
hoard thereof ; or

(c.) gives or sells to any man in His Majesty’s service, on 
hoard any such ship or vessel, any intoxicating liquor. 50-51 
V., c. 46, s. 1.
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PART VII.

SEDITIOUS OFFENCES.
Sect.
I JO. Oaths to commit certain offences.
ill. Other unlawful oaths.
ill. Compulsion in administering and taking oaths.
I,Id. Seditious offences defined.
IdJf. Punishment of seditious offences.
1.1Ô. Libels on foreign sovereigns.
1.10. Spreading false news.

120. Oaths to commit certain offences. Every one 
is guilty of an indictable offence and liable to fourteen years' 
imprisonment who—

(a.) administers, or is present at and consenting to the 
administration of, any oath or any engagement purporting to 
bind the person taking the same to commit any crime punish
able by death or imprisonment for more than five years ; or

(b.) attempts to induce or compel any person to take any 
such oath or engagement ; or

(c.) takes any such oath or engagement.
This and the follow.ng two sections are taken from the Quebec consoli

dated statutes of 18(50, C.S.L.C. ch. 10, secs. 1, 2, 3 and 4, and those sec
tions are repealed by Code sec. 981 and schedule 2. The other sections, 5 
to 9 inclusive, of C.S.L.C. eh. 10. as amended by the statute of the Pro
vince of Canada, *J9 Viet. ( 18(55, 2nd session), ch. 4(5, and by 58-69 Viet. 
(Can.), ch. 44, remain in force in the Province of Quebec. On the revision 
of the Canada statutes in 1880, the whole of the Quebec statute respecting 
seditious and unlawful associations and oaths, C.S.L.C. ch. 10, and 
the amending Act of 18(55 were not included in the revision but were classed in 
Schedule B. to the Revised Statutes of Canada amongst the “ Acts and parts 
of Acts of a public general nature which affect Canada and have relation to 
matters not within the legislative authority of Parliament, or in respect to 
which the power of legislation is doubtful or has been doubted and which 
have in consequence not been consolidated, and also Acts of a public 
general nature which for other reasons have not been considered proper 
Acts to be consolidated.”

Under the un repealed sections, certain classes of secret societies operat
ing in Quebec province without incorporation or other sanction of the law 
are declared illegal and their members are indictable. An exception is 
made whereby the statute does not apply to the Masonic fraternity, C.S. 
L.C. eh. 10, sec. 9, 29 Viet. (Can.), ch. 46,58-59 Viet. ((’an.), eh.44. The 
statute mentioned was modelled upon the English statute of 1799 respect
ing Unlawful Societies, 39 Geo. III., ch. 79, referred to in R, v. Dixon, 6 
C. & P. 001.

Although the oath were rend from a paper at the time it was administered, 
it may be proved by parol evidence without giving the accused notice to 
produce the paper. R. v. Moors, (5 East 419 («).



Part VIL Seditious Offences. [§ 121] 85

It I Other unlawful oaths. Every one is guilty of an 
indictable offence and liable to seven years’ imprisonment who—

(a.) administers or is present at and consenting to the 
administration of any oath or engagement purporting to bind 
the person taking the same :

(i.) to engage in any mutinous or seditious purpose ;
(ii.) to disturb the public peace or commit or endeavour 

to commit any offence ;
(iii.) not to inform and give evidence against any associate, 

confederate or other person ;
(iv.) not to reveal or discover any unlawful combination or 

confederacy, or any illegal act done or to be done or any 
illegal oath or obligation or engagement which may have been 
administered or tendered to or taken by any person, or the 
import of any such oath or obligation or engagement ; or

(/>.) attempts to induce or compel any person to take any 
such oath or engagement ; or

(c.) takes any such oath or engagement. C.S.L.C., c. 10, s. 1. 
See note to sec. 120.
A similar enactment is contained in the Imperial Statute, 37 Geo. III., 

cli. 123, known as the Unlawful Oaths Act of 1707.
Seditions purpose.]—Sedition whether by words spoken or written, or by 

conduct was a misdemeanour at common law. Stroud’s Case, 3 8t.Tr. 242. 
It embraces all those practices whether by word, deed or writing, which fall 
short of treason (as to which see sec. (if), et seq. ), but directly tend or have 
for their object to excite discontent or dissatisfaction, to excite ill-will 
between different classs of the King’s subjects, to create public disturbance 
or to lead to civil war, to bring into hatred or contempt the sovereign or 
the government, the laws or constitution of the realm, and generally all 
endeavours to promote public disorder, or to incite people to unlawful 
associations or assemblies, insurrections, breaches of the peace, or forcible 
obstruction of the execution of the law. Archbold Cr. Ev. ( 1900) 1)42; It. v. 
Pigott, 11 Cox C.C. 44: R. v. Fussell, 3 Cox C.C. 291. But a bona fide 
intention to point out errors or defects in the government or in the adminis
tration of justice or to excite His Majesty’s subjects to attempt to procure 
by lawful means the alteration of any matter in the state, is not seditious; 
sec. 123 {!>) ; nor the like intention to point out, in order to their removal, 
matters which are producing or have a tendency to produce feelings of hatred 
and ill-will between different classes of His Majesty’s subjects ; sec. 123 
(c) ; or to shew that His Majesty has been misled or mistaken in his 
measures : sec. 123 («).

A writer may criticise or censure the conduct of the servants of the 
Crown or the acts of the Government, he can do it freçly and liberally, but 
it must be without malignity and not imputing corrupt or malicious motives: 
the law only interferes when plainly and deliberately the limits of frank 
and candid and honest dicussion are passed. R. v. Sullivan. 11 Cox C.C. 44 : 
R. v. Burns, 16 Cox C.C. 355; R. v. Lambert, 2 Camp. 398, 11 Revised 
Reports 748.
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VÏ& Compulsion in administering and taking 
oaths.—Any one who, under such compulsion as would other
wise excuse him, offends against either of the last two preceding 
sections shall not be excused thereby unless, within the period 
hereinafter mentioned, he declares the same and what he knows 
touching the same, and the persons by whom and in whose 
presence, and when and where, such oath or obligation or 
engagement was administered or taken, by information on oath 
before one of His Majesty’s justices of the peace for the district 
or city or county in which such oath or engagement was 
administered or taken. Such declaration may be made by him 
within fourteen days after the taking of the oath or, if he is 
hindered from making it by actual force or sickness, then 
within eight days of the cessation of such hindrance, or on his 
trial if it happens before the expiration of either of those periods. 
C.S.L.C., c. 10, s. 2.

See note to sec. 120.

1 T.i Seditious offences defined. -No one shall be
deemed to have a seditious intention only because he intends in 
good faith—

(a.) to shew that His Majesty has been misled or mistaken 
in his measures ; or

(6.) to point out errors or defects in the government or con
stitution of the United Kingdom, or of any part of it, or of 
Canada, or any province thereof, or in either House of Parlia
ment of the United Kingdom or of Canada, or in any legislature, 
or in the administration of justice : or to excite His Majesty's 
subjects to attempt to procure, by lawful means, the alteration 
of any matter in the state ; or

(c.) to point out, in order to their removal, matters which 
are producing or have a tendency to produce feelings of hatred 
and ill-will between different classes of His Majesty’s subjects.

2. Seditious words are words expressive of a seditious 
intention.

3. A seditious libel is a libel expressive of a seditious 
intention.

4. A seditious conspiracy is an agreement between two or 
more persons to carry into execution a seditious intention.

See sec. 124.
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1184. Punishment of seditious offences.—Every one 
is guilty of an indictable offence anil liable to two years’ 
imprisonment who speaks any seditious words or publishes any 
seditious libels or is a party to any seditious conspiracy.

Seditious uumls.] This expression here means words expressive of a 
seditious intention, sec. 123 (2). Where the words are spoken at a meeting, 
those who do anything, as by expressions of approval, to help the speaker 
to produce upon the hearers the natural effect of the words spoken, are 
guilty of uttering seditious words just as if they spoke them themselves. 
H. v. Hums, Hi Cox C.C. 355: but a person merely standing by when they 
are uttered, and himself saying nothing, does not thereby make himself 
guilty of the uttering. Ibid.

Seditious libel.]—A seditious libel is defined by the preceding section, 
123 (3), as being “ a libel expressive of a seditious intention.” A seditious 
libel may be evidenced by a woodcut or engraving. K. v. Sullivan, 11 Cox 
C.C. 44, 51. Publication must be proved, but if the manuscript of it lie 
proved to be in the handwriting of the accused, and it be also proved to 
have been printed and published, such is evidence to goto the jury that the 
publication was by the accused, although there is no express evidence that 
he authorized the printing or publishing. R. v. Beare, 1 Ld. Kavm.414; 
It. v. Lovett, 9 C. «v P. Hi'-*.

It is not necessary to prove the falsity of a seditious libel. It. v. Duffy,
2 Cox C.C. 45; Ex parte O’Brien, 15 Cox C.C. 180. Sec. 034 of the Code 
which allows a plea of the truth of the libel and of its publication in the 
public interest is limited to defamatory libels, and no such rule applies to 
seditious libels. But after verdict, the defendant has been allowed to 
prove in mitigation of sentence that he had published the libel through 
having himself read it in a newspaper in which it hail previously appeared. 
If. v. Burdett, 4 B. & Aid. 95.

Setlitious conspiracy.'] — If several persons form a common intention to 
prosecute any unlawful purpose and to assist each other therein, each of 
them is a party to every offence committed by any one of them in the pro
secution of such common purpose, the commission of which offence was or 
ought to have been known to be a probable consequence of the prosecution 
of such common purpose, Sec. 61 (2).

I £5. Libels on foreign sovereigns. -Every one is 
guilty of an indictible offence and liable to one year’s imprison
ment who, without lawful justification, publishes any libel 
tending to degrade, revile or expose to hatred and contempt in 
the estimation of the people of any foreign state, any prince or 
person exercising sovereign authority over any such state.

I £4». Spreading false news damaging to a public 
interest. Every one is guilty of an indictable offence and 
liable to one year’s imprisonment who wilfully and knowingly 
publishes any false news or tale whereby injury or mischief is 
or is likely to be occasioned to any public interest.

The ancient statute, 3 Ed. 1, ch. 34, enacted as follows:—“ Forasmuch 
as there have been oftentimes found in the country devisers of tales 
whereby discord, or occasion of discord, hath many times arisen between 
the King and his people, or great men of the realm, for the damage that
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hath ami may thereof ensue it is commanded, that, from henceforth, none 
be so hardy to tell or publish any false news or tales, whereby discord or 
occasion of discord or slander may grow between the King and his people, 
or the great men of the realm; and he that doth so shall he taken and kept 
in prison until he hath brought him into the court which was the first author 
of the tale.”

This statute proceeds on the idea, that, by the common law, as well 
understood at the time, and enforced by the courts, the author of the tale 
was punishable by indictment - as undoubtedly was the propagator of it also— 
and the statute merely provided a means by which he should be effectually 
discovered and brought to justice. Bishop on Criminal Law, 5th ed. (1872), 
para. 473,

In 1778 Alexander Scott was indicted at the Old Bailey “ for that he on 
the 23rd of April lust, unlawfully, wickedly, and maliciously did publish 
false news, whereby discord, or occasion of discord, might grow between 
our lord the King and his people, or the great men of the realm, by 
publishing a certain printed paper, containing such false news; which said 
printed paper is of the tenor following:—‘ In pursuance of His Majesty’s 
order in council to me directed, these are to give public notice, that war 
with France will be proclaimed on Friday next, etc., etc.’” The defen
dant was a bill sticker; and it appearing on the trial that he had been 
imposed upon, and induced to stick up the bills containing the false matter 
believing it to be true whereas it was a forgery, he was acquitted. There 
does not seem to have been any doubt that the act with which lie was 
charged was indictable. Scott’s Case, 5 New Newgate Calender 284.
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I'ART VIII.

PIRACY.
Sect.
m. Piracy by the law of nations. 
Lift. Piratical acts.
Ii9. Piracy with violence.
1J0. Not figh t i ng pi rates.

IK). Piracy by the law of nations.—K\<;vy one is 
guilty of an indictable offence who does any act which amounts 
to piracy by the law of nations, and is liable to the following 
punishment :—

(ce.) To death, if in committing or attempting to commit 
such crime the offender murders, attempts to murder or wounds 
any person, or does any act by which the life of any person is 
likely to lie endangered ;

(b.) To imprisonment for life in all other cases.
Piracy at common lair.]—The offence of piracy at common law is nothing 

more than robbery upon the high seas : but by statutes passed at various 
times and still in force many artificial offences have been created which are 
to be deemed to amount to piracy. Woscoe Cr. Evid., 11th ed., 817

Stare trading.]—By the Imperial {Statute, 5 Geo. IV., ch. 1111, secs. 9 and 
10, the carrying away, conveying, or removing of any person upon the high 
seas for the purpose of his being imported or brought into any place as a 
slave, or being sold or dealt with as such or the embarking or receiving on 
board any person for such purpose, is declared to be piracy. The provisions 
of that statute apply not only to acts done by British subjects in further
ance of the slave trade in England and the Britisli colonies but to acts done 
by them outside of the Britisli dominions. R. v. Znlueta, 1 C. & K. 215.

Eridence.] The subject of a friendly foreign power may be punished for 
piracy committed upon British property. Roscoe Cr. Evid., 11th ed., 820.

Where several seamen on board a ship seized the captain and after put
ting him ashore carried away the ship and subsequently committed several 
piracies, it was held that the seizure of the captain and of the ship was an 
act of piracy. R. v. May, 2 East P.C. 790.

And where certain pilots had in collusion with the master of a vessel cut 
away a cable for the purpose of defrauding the underwriters for the benefit 
of the owners, it was held that they were rightly convicted of piratically 
stealing the cable. R. v. Curling, Russ. & Ry. 123.

But where the master of a vessel with goods on board ran the goods 
ashore and burned the ship with intent to defraud the owners and insurers, 
it was held that, as the accused held the goods under a special trust, he 
could not, before that trust was ended, be guilty of piracy by converting 
them to his own use. R. v. Mason, 2 East P.C. 790.
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I«H. Piratical acts. Kvery «in* is guilty of an indict - 
able otlence and liable to imprisonment for life who, within 
Canada. does any of the following piratical acts, or who, having 
done any of the following piratical acts, comes or is brought 
within Canada without having been tried therefor :

(fi.) Being a British subject, on the sea, or in any place 
within the jurisdiction of the Admiralty of Kngland. under 
colour of any commission from any foreign prince or state, 
whether such prince or state is at war with 11 is Majesty or not, 
or under pretence of authority from any person whomsoever 
commits any act of hostility or robbery against other British 
subjects, or during any war is in any way adherent to or gives 
aid to 11 is Majesty’s enemies ;

(h. ) Whether a British subject or not, on the sea or in any 
place within the jurisdiction of the Admiralty of Kngland, enters 
into any British ship, and throws overboard, or destroys, any 
part of t he goods belonging to such ship, or laden on board the 
same ;

(<•.) Being on board any British ship on t he sea or in any 
place within the jurisdiction of the Admiralty of Kngland

(i.) turns enemy or rebel, and pi rat ically runs away with 
the ship, or any boat, ordnance, ammunition or goods ;

(ii.) yields them up voluntarily to any pirate ;
(iii.) brings any seducing message from any pirate, 

enemy or rebel ;
(iv.) counsels or procures any persons to yield up or run 

away with any ship, goods or merchandise, or to turn pirate 
or to go over to pirates ;

(v.) lays violent hands on the commander of any such 
ship in order to prevent him from fighting in defence of his 
ship and goods ;

(vi.) confines the master or commander of any such ship ; 
(vii.) makes or endeavours to make a revolt in the ship ; 

or
(</.) Being a British subject in any part of the world, or 

(whether a British subject or not) being in any part of His 
Majesty’s dominions or on board a British ship, knowingly— 

(i.) furnishes any pirate with any ammunition or stores 
of any kind ;

(ii.) fits out any ship or vessel with a design to trade 
with or supply or correspond with any pirate ;

(iii.) conspires or corresponds with any pirate.
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Ity s«c. Ml! it is enacted that proceedings for the trial ami punishment 
of a pornou wlm in not a subject of llin Majesty, and who in charged with 
any offence committed within the jiirisdivtion of the Admiralty of Knglnnd 
shall not be institnted in any court in Canada except with the leave of the 
(lovernor-deneral and on his certificate that it is expedient that such pro- 
ceedingH should he institnted.

In a recent Nova Scotia case, It. v. Heckman (11102), not yet reported, 
it was held that a charge against a seaman not a Britishsubject on a British 
ship for inciting a revolt upon the ship while on the high seas cannot, if 
taken only under (’ode sec. 128, lie made without the consent of the 
(Jovernor-Uenernl, under sec. Ml', obtained prior to the laying of the 
information. Mr. Justice Kitchie held further that if the proceedings for 
the offence are taken under tin* Merchant Shipping Act 1804 (Imp.), s. lihti, 
theeonsent of the Uovevnor-Ueneral is not required and Code sec. Mi! would 
not apply. But a different view was taken by Mr. Justice Weatherbe who 
hehl that see. Mi! applies to the procedure in Canadian Courts in respect of 
offences committed within the Admiralty jurisdiction whether the proceed 
ings are taken under the Criminal Code or the Imperial Merchant Shipping 
Act or the Admiralty Offence Act, 1H4II (Imp.).

Piracy with violence. Kvery oitv is guilty of tin 
indictable offence and liable to HttflVr deal It who, in committing 
or attempting to commit any piratical act, assaults with intent 
to murder, or wounds, any person, or docs any act likely to 
endanger the life of any person.

See note to preceding section.

HO Failure to fight pirates. Kvery one is guilty of 
an indictable offence and liable to six months’ imprisonment, 
and to forfeit to the owner of the ship all wages then due to 
him, who, being a master, otfieer or seaman of any merchant 
ship which carries guns and arms, does not, when attacked by 
any pirate, light and endeavour to defend himself and Ids vessel 
from being taken by such , or who discourages others
from defending the ship, if by reason thereof tin* ship falls into 
the hands of such pirate.

1



TITLE III.
OFFENCES AGAINST THE ADMINISTRATION OF 

LAW AND JUSTICE.

PART IX.

CORRUPTION AND DISOBEDIENCE.
Sect.
131. Judicial corruption.
ldd. Corruption of officer» employed in prosecuting 

offenders.
1 dd. Frauds upon the government.
ldJf. Other consequences of conviction for any such offence.
I do. Breach of trust by public officer.
ld(i. Corrupt practices in mu n icipal a ffairs.
Id?. Belling office, appoint ment, etc.
Id8. Disobedience to a statute.
139. Disobedience to orders of cou rt.
HO. Neglect of peace officer to suppress riot.
1U1. Neglect to a id peace officer in suppressing riot. 
llf.J, Neglect to aid peace officer in arresting offenders, 
llfd. Misconduct of officers i ntrusted with execut ion of writs. 
Hi. Obstructing public or peace officer in the execution of 

h is duty.

181. Judicial corruption. -Every one is guilty of an 
indictable offence and liable to fourteen years’ imprisonment 
who—

(a.) holding any judicial office, or being a member of Parlia
ment or of a legislature, corruptly accepts or obtains, or agrees 
to accept, or attempts to obtain for himself or any other person, 
any money or valuable consideration, office, place, or employ
ment on account of anything already done or ' ", or to be
afterwards done or omitted, by him in his judicial capacity, or 
in his capacity as such member ; or

(b.) corruptly gives or offers to any such person or to any 
other person, any such bribe as aforesaid on account of any 
such act or omission.

No one holding any judicial office shall be prosecuted fur the offence of 
judicial corruption, as defined in this section, without the leave of the 
Attorney-General of Canada. Sec. 544.

11
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132 Corruption of prosecuting officers. Every one 
is guilty of an indictible offence ami liable to fourteen years’ 
imprisonment who—

(a.) being a justice of the peace, peace officer, or public 
officer, employed in any capacity for the prosecution or detec
tion or b of offenders, corruptly accepts or obtains, or
agrees to accept or attempts to obtain for himself, or for any 
other person, any money or valuable consideration, office, place 
or employment, with the intent to interfere corruptly with the 
due administration of justice, or to procure or facilitate the 
commission of any crime, or to protect from detection or punish
ment any person having committed or intending to commit any 
crime ; or

{b.) corruptly gives or offers to any such officer as aforesaid 
any such bribe as aforesaid with any such intent.

Peace officer.]—The expression “peace officer” includes a mayor, 
warden, reeve, sheriff, deputy sheriff, sheriff’s officer, and justice of the 
peace, and also the warden, keeper or guard of a penitentiary and the 
gaoler or keeper of any prison, and any police officer, police constable, 
bailiff, constable or other person employed for the preservation and main
tenance of the public pence, or for the service or execution of civil process. 
Sec. .1 («).

Public officer.]—1The expression “public officer” includes any inland 
revenue or customs officer, officer of the army, navy, marine, militia, North- 
West mounted police, or other officer engaged in enforcing the laws relating 
to the revenue, customs, trade or navigation of Canada. Sec. 132 (to).

(Amendment of 189H).
1 2621 Frauds upon the Government. -Every one is 

guilty of an indictable offence and liable to a tine of not less 
than one hundred dollars, and not exceeding one thousand 
dollars, and to imprisonment for a term not exceeding one year 
and not less than one month, and in default of payment of such 
fine to imprisonment fora further time not exceeding six months 
who—

(ft.) makes any offer, proposal, gift, loan or promise, or who 
gives or offers any compensation or consideration, directly or 
indirectly, to any official or person in the employment of the 
Government, or to any member of his family, or to any person 
under his control, or for his benefit, with intent to obtain the 
assistance or influence of such official or person to promote 
either the procuring of any contract with the Government, for 
the performance of any work, the doing of any thing, or the 
furnishing of any goods, effects, food or materials, the execution 
of any such contract, or the payment of the price, or considéra-

694020
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tion stipulated therein, or any part thereof, or of any aid or 
subsidy, payable in respect thereof ; or

(b.) being an official or person in the employment of the 
Government, directly or indirectly, accepts or agrees to accept, 
or allows to be accepted by any person under his control, or for 
his benefit, any such offer, proposal, gift, loan, promise, com
pensation or consideration ; or

(c.) in the case of tenders being called for by or on behalf 
of the Government, for the performance of any work, the doing 
of any thing, or the furnishing of any goods, effects, food or 
materials, directly or indirectly, by himself or by the agency of 
any other person on his behalf, with intent to obtain the con
tract therefor, either for himself or for any other person 
proposes to make, or makes, any gift, loan, offer or promise, or 
offers or gives any consideration or compensation whatsoever to 
any person tendering for such work or other service, or to any 
member of his family, or other person for his benefit, to induce 
such person to withdraw his tender for such work or oilier 
service, or to compensate or reward him for having withdrawn 
such tender ; or

('A) in case of so tendering, accepts or receives, directly or 
indirectly, or permits, or allows to lie accepted or received by 
any member of his family, or by any other person under his 
control, or for his benefit, any such gift, loan, offer, promise, 
consideration or compensation, as a consideration or reward for 
withdrawing or for having withdrawn such tender : or

(e.) being an official or employee of the Government, 
receives, directly or indirectly, whether personally, or by or 
through any member of his family, or person under his control, 
or for his benefit, any gift, loan, promise, compensation or 
consideration whatsoever, either in money or otherwise, from 
any person whomsoever, for assisting or favouring any individ
ual in the transaction of any business whatsoever with the 
Government, or who gives or offers any such gift, loan, promise, 
compensation or consideration ; or

(/.) by reason of, or under the pretense of, possessing 
influence with the Government, or with an}7 Minister or official 
thereof, demands, exacts or receives from any person, any com
pensation, fee or reward, for procuring from the Government the 
payment of any claim, or of any portion thereof, or for procur
ing or furthering the appointment of himself, or of any other 
person, to any office, place or employment, or for procuring or 
furthering the obtaining for himself or any other person, of any
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grant, lease or other benefit from the Government ; or offers, 
promises or pays to such person, under the circumstances and 
for the causes aforesaid, or any of them, any such compensation, 
fee or reward ; or

(g.) having dealings of any kind with the Government 
through an)' department thereof, pays any commission or 
reward, or within one year before or after such dealings, with
out the express permission in writing of the head of the depart
ment with which such dealings have been had, the proof of which 
permission shall lie upon him, makes any gift, loan, or promise 
of any money, matter or thing, to any employee or official of 
the Government, or to any member of the family of such 
employee or official, or to any person under his control, or for 
his benefit ; or

(h.) being an employee or official of the Government, 
demands, exacts or receives, from such person, directly or 
indirectly, by himself, or by or through any other person for 
his benefit, or permits or allows any member of his family, or 
any person under his control, to accept or receive—

(i.) any such commission or reward ; or 
(ii.) within the said period of one year, without the 

express permission in writing of the head of the department 
with which such dealings have been had, the proof of which 
permission shall lie upon him, accepts or receives any such 
gift, loan or promise : or
(i.) having any contract with the Government for the per

formance of any work, the doing of anything, or the furnishing 
of any goods, effects, food or materials, and having or expecting 
to have any claim or demand against the Government by reason 
of such contract, either directly or indirectly, by bimself or by 
any person on his behalf, subscribes, furnishes or gives, or 
promises to subscribe, furnish or give, any money or other 
valuable consideration for the purpose of promoting the election 
of any candidate, or of any number, class or party of candidates 
to a legislature or to Parliament, or with the intent in any way 
of influencing or affecting the result of a provincial or Dominion 
election.

2. If the value of the amount or thing paid, offered, given, 
loaned, promised, received or subscribed, as the case may be, 
exceeds one thousand dollars, the offender under this section is 
liable to any fine not exceeding such value.
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3. The words “ the Government ’ in this section include the 
Government of Canada and the Government of any province of 
Canada, as well as His Majesty in the right of Canada or of 
any province thereof.

No prosecution for this offence shall be commenced after the expiration 
of two years from its commission. Sec. 651 (/>).

Misbehaviour in office is an indictable offence at common law and it is 
not essential that pecuniary damage should have resulted to the public by 
reason of such irregular conduct, nor that the defendant should have acted 
from corrupt motives. R. v. John K. Arnold! (1893), 123 O.lt. 201. A man 
accepting an office of trust concerning the public, especially if attended 
with prolit, is answerable criminally to the King for misbehaviour in his 
office. It. v. Bembridge, 22 St. Tr. 1: 3 Dong. 327. And where there is 
a breach of trust, fraud or imposition in a mutter concerning the public, 
though as between individuals it would only be actionable, yet as between 
the King and the subject it is indictable. Ibid.

134. Disability on conviction for such offence.—
Every person convicted of an offence under the next preceding 
section shall be incapable of contracting with the Government, 
or of holding any contract or office with, from, or under it, or 
of receiving any benefit under any such contract. R.S.C., c. 
173, ss. 22 and 23.

126.Y Breach of trust by public officer. Every public 
officer is guilty of an indictable offence and liable to five years’ 
imprisonment, who, in the discharge of the duties of his office, 
commits any fraud or breach of trust affecting the public, 
whether such fraud or breach of trust would have been criminal 
or not if committed against a private person.

On the trial of an indictment charging a misdemeanour against the 
Principal Registrar of Deeds of a County and his deputy jointly for mis
feasance in not recording deeds in their due order, it was objected that they 
could not be indicted together in one indictment, and legally convicted at 
one and the same time ; but. it was held by the Full Court on the points 
reserved, that though the principal might perhaps not be indictable for the 
wrongful act of his deputy committed in his absence and without his 
knowledge or consent, it is a different thing when he is present and know 
ing and consenting to the act; that in such a case both are wrong doers and 
partioeps eritniiiin. It was also contended, in the same case, that the deputy 
registrar could not be legally convicted so long as his principal legally held 
the office : but it was held that the deputy was liable to be indicted not only 
while the principal holds office, but even after the deputy himself has been 
dismissed from his office. R. v. Benjamin (1853), 4 U.CiC.P. 179.

I :t« Corrupt practices in municipal affairs. -Every 
one in guilty of an indictable offence and liable to a fine not 
exceeding one thousand dollars and not less than one hundred 
dollars, and to imprisonment for a term not exceeding two years 
and not less than one month, and in default of payment of such 
fine to imprisonment for a further term not exceeding six 
months, who directly or indirectly,-
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(«.) makes any offer, proposal, gift, loan, promise or agree
ment to pay or give any money or other material compen
sation or consideration to any member of a municipal council, 
whether the same is to inure to his own advantage or to the 
advantage of any other person, for the purpose of inducing such 
member either to vote or to abstain from voting at an)' meeting 
of the council of which he is a member or at any meeting of a 
committee of such council, in favour of or against any measure, 
motion, resolution or question submitted to such council or 
committee ; or

(b.) makes any offer, proposal, gift, loan, promise or agree
ment to pay or give any money or other material compensation 
or consideration to any member or to any officer of a municipal 
council for the purpose of inducing him to aid in procuring or 
preventing the passing of any vote or the granting of any 
contract or advantage in favour of any person ; or

(c.) makes any offer, proposal, gift, loan, promise or agree
ment to pay or give any money or other material compensation 
or consideration to any officer of a municipal council for the 
purpose of inducing him to perform or abstain from performing, 
or to aid in procuring or preventing the performance of, any 
official act ; or

(d.) being a member or officer of a municipal council, 
accepts or consents to accept any such otter, proposal, gift, loan, 
promise, agreement, compensation or consideration as is in this 
section before mentioned ; or in consideration thereof, votes or 
abstains from voting in favour of or against any measure, 
motion, resolution or question, or performs or abstains from 
performing any official act ; or

(e.) attempts by any threat, deceit, suppression of the truth 
or other unlawful means to influence any member of a municipal 
council in giving or withholding his vote in favour of or against 
any measure, motion, resolution or question, or in not attending 
any meeting of the municipal council of which he is a member, 
or of any committee thereof ; or

(/.) attempts by any such means as in the next preceding 
paragraph mentioned to influence any member or any officer of 
a municipal council to aid in procuring or preventing the pass
ing of any vote or the granting of any contract or advantage 
in favour of any person, or to perform or abstain from perform
ing, or to aid in procuring or preventing the performance of, 
any official act. 52 V., c. 42, s. 2.

No prosecution for an offence under this section *shnll be commenced 
after the expiration of two years from its commission. Sec. 551 (6).

7—CRIM. CODE.
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lîU. Selling public office or appointment.—Every 
one is guilty of an indictable offence, who, directly or indirectly—

(a.) sells or agrees to sell any appointment to or resignation 
of any office, or any consent to any such appointment or 
resignation, or receives, or agrees to receive, any reward or 
profit from the sale thereof ; or

(b.) purchases or gives any reward or profit for the purchase 
of any such appointment, resignation or consent, or agrees or 
promises to do so.

Every one who commits any such offence as aforesaid, in 
addition to any other penalty thereby incurred forfeits any 
right which he may have in the office and is disabled for life 
from holding the same.

2. Every one is guilty of an indictable offence who, directly 
or indirectly—

(#f.) receives or agrees to receive any reward or profit for 
any interest, request or negotiation about any office, or under 
pretense of using any such interest, making any such request 
or being concerned in any such negotiation ; or

(b.) gives or procures to be given any profit or reward, or 
makes or procures to be made any agreement for the giving of 
any profit or reward, for any such interest, request or negotia
tion as aforesaid ; or

(c.) solicits, recommends or negotiates in any manner as to 
any appointment to or resignation of any office in expectation 
of any reward or profit ; or

(d.) keeps any office or place for transacting or negotiating 
any business relating to vacancies in, or the sale or purchase of, 
or appointment to or resignation of offices.

The word “ office ” in this section includes every office in the 
gift of the Crown or of any officer appointed by the Crown, and 
all commissions, civil, naval and military, and all places or 
employments in any public department or office whatever, and 
all deputations to any such office and every participation in the 
profits of any office or deputation.

No specific punishment being provided for nn offence under this section, 
it falls within sec. 051, which provides that “ every person convicted of an 
indictable offence for which no imprisonment is specially provided shall be 
liable to imprisonment for five years.”

138. Wilful disobedience to a statute. Every one is 
guilty of an indictable offence and liable to one year's imprison
ment who, without lawful excuse, disobeys any Act of the
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Parliament of Canada or of any legislature in Canada by 
wilfully doing any act which it forbids, or omitting to do any 
act which it requires to be done, unless some penalty or other 
mode of punishment is expressly provided by law.

A wilful disobedience of the statute must be shewn. He E. J. Parke 
( 1890), il 'lan. Cr. <'as. i22 i <)nt. i.

18». Disobedience to orders of court. Every one is 
guilt of an indictable offence and liable to one year's imprison
ment who, without lawful excuse, disobeys any lawful order 
other than for the payment of money made by an)- court of 
justice, or by any person or body of persons authorized by any 
statute to make or give such older, unless some penalty is 
imposed, or other mode of proceeding is expressly provided, by 
law.

140 Neglect of peace officer to suppress riot.—
Every one is guilty of an indictable offence and liable to two 
years’ imprisonment who, being a sheriff, deputy-sheriff, mayor, 
or other head officer, justice of the peace, or other magistrate, 
or other peace officer, of any county, city, town, or district, 
having notice that there is a riot within his jurisdiction, with
out reasonable excuse omits to do his duty in suppressing such 
riot.

I -41 Neglect to aid peace officer in suppressing 
riot.—Every one is guilty of an indictable offence and liable to 
one year’s imprisonment who, having reasonable notice that he 
is required to assist any sheriff deputy-sheriff, mayor, or other 
head officer, justice of the peace, magistrate, or peace officer in 
suppressing any riot, without reasonable excuse omits so to do.

The procedure governing the culling out of the militia in aid of the 
civil power is contained in the Militia Act, K.S.C. 1880, ch. 41, secs. 34 to 
30 inclusive, which are as follows: —

(34) The Active Militia, or any corps thereof, shall be liable to be called 
out for active service with their arms and ammunition, in aid of the civil 
power in any case in which a riot, disturbance of the pence, or other 
emergency requiring such service occurs, or is, in the opinion of the civil 
authorities hereinafter mentioned, anticipated as likely to occur, and, in 
either case, to be beyond the powers of the civil authorities to suppress, or 
to prevent or deal with,—whether such riot, disturbance or other emergency 
occurs, or is so anticipated within or without the municipality in which such 
corps is raised or organized:

!2. The senior officer of the Active Militia present at any locality shall 
call out the same or such portion thereof as he considers necessary for the 
purpose of preventing or suppressing any such actual or anticipated riot or 
disturbance, or for the purpose of meeting or dealing with any such 
emergency as aforesaid, when thereunto required in writing by the chair
man or custos of the Quarter Sessions of the Peace, or by any three justices 
of the pence of whom the warden, mayor, or other head of the municipality
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or county in which such riot, disturbance or other emergency occurs or is 
anticipated as aforesaid, may be one; and he shall obey such instructions 
as are lawfully given to him by any justice of the peace in regard to the 
suppression of any such actual riot or disturbance, or in regard to the 
anticipation of such riot, disturbance or other emergency, or to the suppres
sion of the same, or to the aid to be given to the civil power in case of any 
such riot, disturbance or other emergency;

3. Every such requisition in writing, as aforesaid, shall express on the 
face thereof the actual occurrence of a riot, disturbance or emergency or the 
anticipation thereof, requiring such service of the Active Militia in aid of 
the civil power for the suppression thereof:

4. Every officer and man of such Active Militia, or any portion thereof, 
shall, on every such occasion, obey the orders of his commanding officer; 
and the officers and men, when so called out, shall, without any further or 
other appointment, and without taking any oath of office, be special con
stables, and shall be considered to act as such as long as they remain so 
called out: but they shall act only as a military body, and shall be individu
ally liable to obey the orders of their military commanding officer only:

5. When the Active Militia, or any corps thereof, is so called out in aid 
of the civil power, the municipality in which their services are required 
shall pay them, when so employed, the rates authorized to be paid for actual 
service to officers and men, and one dollar per diem for each horse actually 
and necessarily used by them, together with an allowance of one dollar to 
each officer, fifty cents to each man per diem in lieu of subsistence, and 
fifty cents per diem in lieu of forage for each horse,—and, in addition, shall 
provide them with proper lodging, and with stabling for their horses; and 
the said pay and allowances for subsistence and forage, as also the value of 
lodging and stabling, unless furnished in kind by the municipality, may be 
recovered from it by the officer commanding the corps, in his own name, 
and, when so recovered, shall be paid over to the persons entitled thereto:

6. Such pay and allowances of the force called out, together with the 
reasonable cost of transport may, pending payment by the municipality, be 
advanced in the first instance out of the Consolidated Revenue Fund of 
Canada, by authority of the Governor in Council; but such advance shall 
not interfere with the liability of the municipality, and the commanding 
officer shall at once, in his own name, proceed against the municipality for 
the recovery of such pay, allowances and cost of transport, and shall, on 
receipt thereof, pay over the amount to His Majesty. 46 Viet., eh. 11, sec.

part.
(35) Whenever a municipality within the limits of which a railway passes 

whereon His Majesty’s mails are conveyed, has incurred expenses by reason 
of the Militia being so culled out in aid of the civil power, for preventing or 
repressing a riot or disturbance of the peace beyond the power of the civil 
authorities to deal with, and not local or provincial in its origin, by which 
riot or disturbance of the peace the conveyance of such mails might be 
obstructed, the Governor in Council may pay or reimburse out of any 
moneys which are provided by Parliament for the purpose, such part as 
seems just of the proper expenses incurred by any municipality, by reason 
of any part of the Active Militia being so called out in aid of the civil 
power :

2. An account of any such expenditure shall lie laid before Parliament 
ns soon as possible thereafter. 46 Viet., ch. 11, sec. 27, part.

(36) If it appears to the satisfaction of the Lieutenant-Governor of the 
Province of Manitoba, that a riot, disturbance of the peace or other emer
gency, requiring the services of the Active Militia in aid of the civil power, 
has occurred in the North-West Territories or in the District of Keewatin, 
or that such riot, disturbance or other emergency is anticipated as likely to 
occur, and, in either case, to be beyond the powers of the civil authorities
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to suppress, or to prevent or deni with, the Lieutenant-Governor may, by n 
writing, expressing on the face thereof the actual occurrence of such riot, 
disturbance or emergency, or the anticipation thereof, require the senior 
officer of the Active Militia present in the Province of Manitoba to call out 
the same, or such portion thereof as he considers necessary for the purpose 
of preventing or suppressing any such actual or anticipated riot or disturb
ance, or for the purpose of meeting and dealing with any such emergency 
as aforesaid :

2. Such officer shall comply with such requisition and obey such instruc
tions as are lawfully given him by the Lieutenant-Governor, or by such 
justice of the peace as is designated for the duty by the Lieutenant-Gov
ernor, in regard to the suppression of any such actual riot or disturbance or 
in regard to the anticipation of such riot or disturbance or other emergency, 
or to the suppression of the same, or to the aid to be given to the civil powers 
in case of any such riot, disturbance or other emergency :

3. Every officer and man of such Active Militia, or any portion thereof, 
shall, on every such occasion, obey the orders of his commanding officer:

4. The officers and men, when so called out, shall, without any further 
or other appointment, and without taking any oath of office, be special 
constables, and shall be considered to act as such so long ns they remain so 
called out; but they shall act only ns a military body, and shall lie individu
ally liable to obey the orders of their military commanding officer only; 
and they shall be paid, when so employed, the rates authorized to be paid 
for actual service to officers and men, and one dollar per day for each horse 
actually and necessarily used by them, together with an allowance of one 
dollar to each officer, and fifty cents to each man per day, in lieu of subsis
tence, and fifty cents per day in lieu of forage for each horse:

5. Such pay and allowances and the reasonable cost of transport to and 
from the place where the services of the force are required, may be paid out 
of the Consolidated Revenue Fund of Canada by authority of the Governor 
in Council. 46 Viet., eh. 11, sec. 27, part.

It w'as an indictable misdemeanor at common law to refuse to assist a 
peace officer in quelling a riot. R. v. Brown, C. & Mar. 314; R. v. Sher
lock, L.R. 1 C.C.K. 20, 10 Cox C.C. 170.

142 Neglect to aid peace officer in arresting 
offenders. -Every one is guilty of an indictable offence and 
liable to six months’ imprisonment who, having reasonable 
notice that he is required to assist any sheriff, deputy-sheriff, 
mayor or other head officer, justice of the peace, magistrate, or 
peace officer, in the execution of his dut}’ in arresting any 
person, or in preserving the peace, without reasonable excuse 
omits so to do.

1421. Misconduct of officers intrusted with execu
tion of process.—Every one is guilty of an indictable offence 
and liable to a tine ami imprisonment, who, being a sheriff, 
deputy-sheriff, coroner, elisor, bailiff, constable or other officer 
intrusted with the execution of any writ, warrant or process, 
willfully misconducts himself in the execution of the same, or 
wilfully, and without the consent of the person in whose favour 
the writ, warrant or process was issued, makes an}’ false return 
thereto. R.S.C., c. 173, a. 29.
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At common law.]— Every malfeasance or culpable non-feasance of an 

officer of justice with relation to his office was a misdemeanor at common 
law and punishable with fine or imprisonment, or both. 1 Ruas. Ci., Gth 
ed. 416.

Evidence.]—On a charge against a constable for negligently permitting 
an escape, the warrant of commitment may be proved either by its produc
tion, or, after proving the service upon the accused of a notice to produce 
it, by parol or other secondary evidence of its contents. It should then be 
proved that the warrant was delivered to the defendant and that he was one 
of the peace officers to whom it was addressed, and that the defendant had 
the person against whom the warrant was issued in actual custody under it. 
The escape from custody must then be proved, and the law thereupon pre
sumes the defendant’s negligence. I Hale GOO.

But the presumption is rebuttable, and it is open to the defendant to 
shew that the escape was not due to his negligence, that the person under 
arrest rescued himself by force or was forcibly rescued by others and that 
the defendant made fresh pursuit after him for the purpose of recapturing 
him. Archbold Grim. Evid. (1900) 983.

Punishment.]—Imprisonment five years (sec. 951), fine in the discretion 
of the Court (sec. 934).

144 Obstructing public or peace officer in the 
execution of his duty. Every one is guilty of an indictable 
offence and liable to ten years’ imprisonment who resists or 
wilfully obstructs any public officer in the execution of his duty 
or any person acting ill aid of such officer.

2. Every one is guilty of an offence and liable on indict
ment to two years’ imprisonment, and on summary conviction 
before two justices of the peace to six months' imprisonment 
with hard labour, or to a fine of one hundred dollars, who 
resists or wilfully obstructs—

(a.) any peace officer in the execution of his duty or any 
person acting in aid of any such officer ;

(6.) any person in the lawful execution of any process 
against any lands or goods or in making any lawful distress 
or seizure. R.S.C., c. 102, s. 34.

The accused can be tried summarily by a police magistrate under the 
summary convictions clauses of the Code, or he can be tried before a 
magistrate as for an indictable offence. R. v. Nelson (1901), 8 B.C.R. 112. 
(Drake, J.).

The provisions of this section ns to summary conviction are not con
trolled by Code sections 783 and 786 as to “summary trial,” and the 
charge may be summarily adjudicated upon by a magistrate without the 
consent of the accused. R. v. Nelson (1901), 4 Can. Cr. ('as. 461, per 
Drake, J. (B.C.), but see contra The Queen v. Crossen (1899), 3 Can. Cr. 
Cas. 153 (Man.).

In Crossen’s case the Appeal Court of Manitoba held that the accused when 
charged before a “ magistrate,” as that term is defined by sec. 782, could 
only be tried under the “Summary Trials ” clauses (Part LV.), notwith
standing the provisions of section 144.
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Where the process of an inferior court is void by reason of its containing 
a direction to a peace officer to seize certain goods at a place outside of the 
territorial jurisdiction of the court, such process is insufficient upon which 
to base a conviction for resisting the officer in its execution. R. v. Finlay 
(1901), 4 Can. Cr. Cas. 539 (Man.).

Where a bailiff obtained possession of goods under a writ of replevin, 
but at the request of the party in whose possession they were seized they 
wore given by the bailiff into the possession of a third party, the latter 
giving the bailiff an undertaking or agreement to deliver him the goods on 
demand, it was held that in attempting to retake the goods in the possession 
of the third party the bailiff was not acting in the execution of any 
“ process,” but merely upon the undertaking. R. v. Carley, 18 C.L.T. 26.
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jtiHticc, or before n grniul jury, or licfnrc cither the Semite or 
IIouho of ('ominous ol* (’nniula, or any committee of either (lie 
Semite or House of Commons, tir lie fore any Legislative Council, 
Legislative Assembly or House of Assembly or any committee 
thereof, empowered by law lo administer an oath, or before any 
justice of the peace, or any arbitrator or umpire, or any person 
or l»o«ly of persoiiH authoriz.nl hy law or hy any Ntatute in form 
for tlio I into lieing to makv an inquiry ami taka evidence 
thm*in ii|Min oath, or before any legal trihunal hy which any 
legal right or liability van he established, or In-fore any person 
acting as a court, justice or trihunal, having power to hold such 
judicial proceeding, whether duly constituted or not, and 
whether tin- proceeding was duly instituted or not before such 
court or person so as to authorize it or him to hold the pro 
reeding, and although Hitch proceeding was held in a wrong 
place or was otherwise invalid.

•t. Subornation of perjury is counselling or procuring a 
person to commit any perjury which is actually committed.

tty ni ni h 11- VIM. (Can.), vil. 211, him* . 7, nil evidence nail proof
whatsoever, whollii-r given orally or hy affidavit, etc., xvas ih-elnml lo ho 
luntorlnl with respect to tlm liability for wilful and oorrupt perjury, ami 
that section xvun Im-orporateit in llie Perjury Act (R.H.C. 1881$, eli. lf»4,

/Vrpiry. | l $ tutor the I’oile, Iho giving of false evitleiice constUnies 
perjury, xxhotlier such evidence is nuiterlnl or not, if llie fnlae assertion 
were known to such witness to lie false, amt Intended hy the xvitness to 
mislead the court, jury, or person holding the proceeding.

A false statement, made in a statutory déclarai Ion administered tinder 
the "Canada Kvidcnce Ad, IHli:i," may he the subject of a charge akin lo 
perjury under Code see. 117, for the object of the Kvidcnco Act (sec. 21$), 
was to provide a means by xvhivli certain statements not authorized to he 
made on oath could be verified.

At common low.] It Inis always been an offence at common laxv fora 
xvitness upon oath in a judicial proceeding, before a court of competent 
jurisdiction, to give evidence material to the Issue, which lie believes to he 
false. The common laxv, however, slopped there and took no notice of 
false statements, xvhelher made upon oath or not, made under other con 
dil ions. The perjury luul also lo he In a judicial proceeding before a competent 
tribunal. I». v. Toxvnsend, 10 Cox C.C. Holt; If. v. Itow (1804), I I V.C.C.I*. 
1107. And it. xvas therefore formerly t he law Unit false evidence given upon an 
examination in the absence of the authority competent to hold such 
examination xvas not perjury. It. v. Lloyd, L.lt. 10 tj.lt.!>. 2111; It v. 
(libson, 7 Revue Legale (Que.) R7IL

The xvitness must also have been a competent one. It. v. linker, 1180Î)] 
I lj.lt. 707; It. v. Clegg, III Kng. L.T. 47.

Known lo Iw foist'.] The false oath must he taken deliberately and 
Intentionally, for if done from Inadvertence or mistake it cannot amount to 
voluntary and corrupt perjury. I Hawk. eh. ($0, sec. 2. Where perjury Is 
assigned on an allblavit, the part on which the perjury is assigned may lie 
explained by reference to tin- remainder of the affidavit. I Sid. 110.
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The evidence of the false statement must be clear and precise and not 
ambiguous. K. v. Bird, 17 Cox C.C. 387.

Intended to mislead.]—Although an “ intent to mislead” is an essential 
ingredient of the offence, a charge which does not specifically allege such 
intdnt may be sufficient if it gives to the accused notice that he is charged 
with having ‘‘falsely, wilfully and corruptly” sworn to, or solemnly 
declared a statement to the effect and in the words set forth. R. v. Skelton 
(1898), 4 Can. Cr. Cas. 407; 2 N.W.T. Rep. 210, 215; R. v. Dewar, 2 
N.W.T. Rep. 194; Cr. Code, sec. till (3).

Contradictory evidence.]—If the evidence adduced in proof of the crime 
of perjury consist of two opposing statements of the prisoner and nothing 
more, he cannot be convicted; for if only one was delivered under oath, it 
must be presumed, from the solemnity of the sanction, that that declaration 
was the truth, and the other an error or a falsehood, though the latter being 
inconsistent with what he has sworn may form important evidence, with 
other circumstances, against him. 1 Greenleaf on Evidence, 259. And if 
both the contradictory statements were delivered under oath, there is still 
nothing to shew which of them is false, where no other evidence of the 
falsity is given.

If a person swears one thing at one time, and another at another, he 
cannot be convicted where it is not possible to tell which is the true and 
which is the false. R. v. Jackson, 1 Levvin C.C. 270. Nor is it a necessary 
consequence that a person has committed perjury when he has sworn on 
both occasions to conflicting statements, for there are cases in which a 
person might very honestly and conscientiously swear to a particular fact 
from the best of his recollection and belief, and from other circumstances 
at a subsequent time be convinced that he was wrong, and swear to the 
reverse, without meaningto swear falsely either time. Ibid., perHolroyd, J.

Joint affidavit.]—A joint affidavit made by the defendant and one 1). 
stated: “ Each for himself mnketh oath and saith that he this deponent is 
not aware of any adverse claim to or occupation of said lot.” The defendant 
having been convicted of perjury on this latter allegation, it was held that 
there was neither ambiguity or doubt in what each defendant said, but that 
each in substance stated that he was not aware of any adverse claim to or 
occupation of eald lot. B. v. Atkinson (1866), 17 U.C.C.P. 296. And it 
has been held that a statutory declaration made jointly by several persons 
that they know certain alleged facts is to be construed as a statement by 
each of them severally that he knows the matters alleged. R. v. Skelton 
(1898), 4 Can. Cr. Cas. 467 (N.W.T.).

144. Punishment of perjury.—Every one is guilty of 
an indictable offence and liable to fourteen years’ imprisonment 
who commits perjury or subornation of perjury.

2. If the crime is committed in order to procure the 
conviction of a person for any crime punishable by death, or 
imprisonment for seven years or more, the punishment may l>e 
imprisonment for life. R.S.C., c. 154, a. 1.

Form FF.—tf.) "A. committed perjury with 
intent to procure the conviction of B. for an 
offence punishable with penal servitude, namely 
robbery, by swearing on the trial of B. for the 
robbery of C. at the Court of Quarter Sessions 
for the county of Carleton, held at Ottawa, on
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the----- day of-------, 1879 ; first, that he, A., saw
B. at Ottawa on the------day of------ ; secondly,
that B. asked A. to lend B. money on a watch 
belonging to C. ; thirdly, etc.”

(e.) “The said A. committed perjury on the 
trial of B. at a Court of Quarter Sessions held at
Ottawa, on------, for an assault alleged to have
been committed by the said B. on C. at Ottawa,
on the ------ day of ------, by swearing to the
effect that the said B. could not have been at 
Ottawa, at the time of the alleged assault, inas
much as the said A. had seen him at that time in 
Kingston.”

Trial by Police Magistrate.]—A police magistrate in Ontario has jurisdic
tion with the consent of the accused to try the offence of perjury. It. v. 
Burns (No. 2) (11)01), 4 Can. Cr. ('as. 330 (Ont.); and by sub-sec. (2) of 
sec. 785, added by the amendment of 1900, police magistrates of cities and 
incorporated towns in every other part of Canada have the like jurisdic-

Form of indictment.]—An indictment following the statutory form (F.F.) 
will be sufficient if it charges that the accused “committed perjury" by 
swearing that (specifying the false oath), without including a specific 
statement that it was so done knowing the same to lie false. R. v. Bain 
(1877), Ramsay’s Cases (Que.) 192; R. v. Bownes, Ramsay’s Cases (Que.) 
192.

Where a prosecutor has been bound by recognizance to prosecute and 
give evidence against a person charged w ith perjury in the evidence given 
by him on the trial of a certain suit, and the grand jury have found an 
indictment against the defendant, the court will not quash the indictment 
because there is a variance in the specific charge of perjury contained in 
the information and that contained in the indictment, provided the 
indictment sets forth the substantial charge contained in the information. 
R. v. Broad (1804), 14 U.C.C.P. 108; and see sec. Oil.

A count charging the accused with having committed perjury at an 
inquest before a coroner is not invalid by reason of the fact that the 
tribunal was a coroner and a jury. Code sec. (ill ; R. v. Thompson (1890), 
4 Can. Cr. Cas. 208 (N.W.T.).

The Perjury Art. j—Sec. 4 of the Act respecting perjury (R.S.C. ch. 154) 
still remains in force (Code sec. 983). It is as follows; —(4) Any judge 
of any court of record, or any commissioner before whom any inquiry or 
trial is held, and which he is by law required or authorized to hold, may, if 
it appears to him that any person has been guilty of wilful and corrupt per
jury in any evidence given, or in any affidavit, affirmation, declaration, 
deposition, examination, answer or other proceeding made or taken before 
him, direct such person to be prosecuted or such perjury, if there appears 
to such judge or commissioner a reasonable cause for such prosecution, and 
may commit such person so directed to be prosecuted until the nextteim, sit
tings or session of any court having power to try for perjury, in the jurisdiction 
within which such perjury was committed, or permit such person to enter 
into a recognizance, with one or more sufficient sureties, conditioned for the 
appearance of such person at such next term, sittings or session, and that he 
will then surrender and take his trial and not depart the court without 
leave, and may require any person, such judge or commissioner thinks fit,
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to enter into a recognizance conditioned to prosecute or give evidence 
against such person so directed to be prosecuted as aforesaid.

Evidence.]—D. being charged with perjury, in the assignments of per
jury and in the negative averments certain facts sworn to by D. in answer
ing to faits et articles on the contestation of a saisie arret or attachment 
were distinctly negatived, in the terms in which they were made. It was 
held that under the general terms of the negative averments it was com
petent for the prosecution to prove special facts to establish the falsity of 
the answers given by I), in his answers on faits et articles, and the convic
tion could not be set aside because of the admission of such proof. Downie 
v. K (1888), 15 Can. 8.C.R. 358.

In a prosecution for perjury where it appears that the false oath was 
taken before a justice receiving the complaint of an offence committed 
within his jurisdiction, and acting in the matter within his jurisdiction, it is 
unnecessary to offer further evidence that he had authority to administer 
an oath. It. v. Callaghan (1860), 19 U.C.tj.B. 364.

Corroboration.]—As to the corroboration required, see sec. 684.
Proof of judicial proceedings.]—Evidence of any proceeding or record 

whatsoever of, in, or before any court or before any justice of the pence or 
any coroner in any province of Canada, may be made by an exemplification 
or certified copy thereof, purporting to be under the seal of such court, or 
under the hand or seal of such justice or coroner, ns the case may be, 
without any proof of the authenticity of such seal oi of the signature of 
such justice or coroner, or other proof whatever; and if any such court, 
justice or coroner, has no seal, or so certifies, then by :i copy purporting to 
be certified under the signature of a judge or presiding magistrate of such 
court or of such justice or coroner, without any proof of the authenticity of 
such signature or other proof whatsoever. Can. Evid. Act, sec. 10; subject , 
however to the provision that the party intending to produce the same shall 
before the trial give to the party against whom it is intended to be produced 
reasonable notice of such intention. The reasonableness of the notice shall 
be determined by the court or judge, but the notice shall not in any case be 
less than ten days. Ibid., sec. 19.

The provisions of the Canada Evidence Act are in addition to and not in 
derogation of any powers of proving documents given by any existing 
statute or existing at law. Ibid., sec. 20.

Subject to the provisions made by federal law the laws of evidence in 
force in the province in which such proceedings are taken, apply. Ibid., 
sec. 21.

A witness present at the trial when the alleged perjury was committed 
may be called to state from recollection the evidence given by the accused.
It will be sufficient if the witness can state with certainty that what he 
relates was all the evidence given by the accused on the point-regarding 
which perjury is charged and that the accused said nothing to qualify it, 
although he is unable to state in effect all the evidence which the accused 
then gave. R. v. Rowley, 1 Mood. C.C. Ill ; R. v. Munton, 3 C. & P. 498;
R. v. Browne, 3 C. & P. 572.

Where perjury is assigned in respect of evidence given in a criminal 
proceeding, all evidence which would have been admissible on the trial 
thereof is admissible on the trial for the perjury. R. v. Harrison, 9 Cox C.C. 
503.

Besides proving the whole of what is set out in the indictment as having 
been falsely sworn to, the prosecution should prove the evidence connected 
with and necessary for the explanation of the alleged false evidence. R. v. 
Jones, Peake 51; R. v. Dowlin, Peake 227. But statements made by the 
judge presiding when the alleged perjury was committed are not admissible.
R. v. Britton, 17 Cox C.C. 627.
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The judge’s notes are not admissible except to refresh the memory of 
the judge if called as a witness. K. v. Child, 5 CoxC.C. 197; It. v. Morgan,
6 Cox C.C. 107.

The conviction or judgment in the case in which the false evidence was 
given is not evidence on the perjury trial. It. v. Gondfellow, C. & M. 5G9.

Perjury in pending civil action.']—The court may properly postpone the 
trial of an indictment for perjury arising out of a civil action until that 
action is determined, unless the civil action has been stayed for the purpose 
of first trying the perjury charge. It. v. Ingham, 14 Q.B. 390; It. v. 
Ashburn, 8 C. & P. 50; Peddell v. Itutter, 8 C. & P. 340.

Procuring Death by False Evidence.] -By sec. 221 it is enacted that pro
curing by false evidence the conviction and death of any person by the 
sentence of the law shall not be deemed to be homicide.

14). False oaths. -Every one is guilty of an indictable 
offence and liable to seven years’ imprisonment who, being 
required or authorized by law to make any statement on oath, 
affirmation or solemn declaration, thereupon makes a statement 
which would amount to perjury if made in a judicial proceeding.

On a charge under sec. 147, of making a false statutory declaration, it is 
not necessary to allege in the indictment that the false statement was made 
with intent to mislead. K. v. Skelton (1898), 4 Can. Cr. Cas. 407 (N.W.T.).

A statutory declaration jointly made by several persons and stating the 
matter declared in the following form, i.e.i—“ He know that, etc., is to be 
construed as a statement by each of the declarants severally, that he knows 
the matters alleged. Ibid.

The permission granted by the Canada Evidence Act to certain officials 
to “receive” the solemn declarations of persons voluntarily making the 
same in the statutory form includes an authorization to the declarant to 
make the same, and constitutes him a person “authorized by law to make 
a solemn declaration.” Ibid.

148. False affidavits, etc.—Every one I* guilty of per
jury who—

(a.) having taken or made any oath, affirmation, solemn 
declaration or affidavit where by any Act or law in force in 
Canada, or in any province of Canada, it is required or permitted 
that facts, matters or things he verified, or otherwise assured or 
ascertained by or upon the oath, affirmation, declaration or affi
davit of-any person, wilfully and corruptly, upon such oath, 
affirmation, declaration or affidavit, deposes, swears to or makes 
any false statement as to any such fact, matter or thing ; or

(6.) knowingly, wilfully anil corruptly, upon oath, affirma
tion, or solem i declaration, affirms, declares, or deposes to the 
truth of any statement for so verifying, assuring or ascertaining 
any such fact, matter or thing, or purporting so to do, or know
ingly, wilfully ami corruptly takes, makes, signs or subserilies 
any such affirmation, declaration or affidavit, as to any such fact, 
matter or thing,—such statement, affidavit, affirmation or 
declaration being untrue, in the whole or any part thereof. 
R.S.C., C. 154, s. 2.
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A person applying for a ballot at a Dominion election in the name of 
another person entitled to vote may be convicted of perjury in taking the 
oath of identity with that person, although the Elections Act authorizes the 
administration of the oath of qualification to an “elector” only, and that 
term must be held to include, for the purposes of administering such oath 
and prosecuting the personator, the person representing himself at the polls 
as an elector. It. v. Chamberlain, 10 Man. It. 261; Dominion Elections 
Act, 1900, 03-04 Viet., ch. 12, sec. 05.

149 Making false affidavit out of Province in 
which it is used.—Every person who wilfully and corruptly 
makes any false affidavit, affirmation or solemn declaration, out 
of the province in which it is to 1m; used but within Canada, 
before any person authorized to take the same, for the purpose 
of being used in any province of Canada, is guilty of perjury in 
like manner as if such false affidavit, affirmation or declaration 
were made before a competent authority in the province in 
which it is used or intended to be used. R.S.C., c. 154, s. 3.

1.10 False declaration to officer, etc.—Every one is 
guilty of an indictable offence ami liable to two years' imprison
ment who, upon any occasion on tvhich he is permitted by law 
to make any statement or declaration before any officer author
ized by law to permit it to be made before him, or before any 
notary public to be certified by him as such notary, makes a 
statement which would amount to perjury if made on oath in a 
judicial proceeding.

151 Fabricating evidence.—Every one is guilty of an 
indictable offence and liable to seven years' imprisonment who, 
with intent to mislead any court of justice or person holding 
any such judicial proceeding as aforesaid, fabricates evidence by 
any means other than perjury or subornation of perjury.

The offence is complete if the evidence is fabricated with intent to 
mislead n judicial tribunal even if the evidence is not used. Ft. v. Vreones, 
[1891] 1 (j.B. 360; 17 Cox C.C. 267; 60 L.J.M.C. 62.

Where an act has beon proved and the question is whether it was done 
by a given party, the fabrication or suppression of evidence is one of the 
circumstances of subsequent conduct, admissible to connect the person 
procuring the same with the original transaction. Phipson Evid. (1898) 117.

Inciting to give false evidence.]—It is a common law misdemeanor to 
incite a witness to give particular evidence where the inciter does not know 
whether it be true or false. Ex parte Overton, 2 Hose 257. This offence 
differs from subornation in that it is not necessary to prove that the 
evidence was in fact gix'en, or was false to the knowledge of the witness. 
Archibold Cr. Evid. (1900), 1019. And by Code sec. 62 every one who 
counsels or procures another to lie a party to an offence is a party to every 
offence which that other commits in consequence of such counselling or 
procuring, and which the person counselling or procuring knew, or ought 
to have known, to be likeh/ to be committed in consequence of such coun
selling or procuring. (Sub-sec. 2).

Dissuading witness from giving evidence.]—See sec. 154.
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152 Conspiring to bring false accusations. -Every 

one is guilty of an indictable offence who conspires to prosecute 
any person for any alleged offence, knowing such person to be 
innocent thereof, and shall be liable to the following punish
ment :

(a.) To imprisonment for fourteen years if such person 
might, upon conviction for the alleged offence, be sentenced to 
death or imprisonment for life ;

(6.) To imprisonment for ten years if such person might, 
upon conviction for the alleged offence, be sentenced to 
imprisonment for any term less than life.

155. Administering oaths without authority.
Every justice of the peace or other person who administers, or 
causes or allows to be administered, or receives or causes 
or allows to be received any oath or affirmation touching any 
matter or thing whereof such justice or other person has not 
jurisdiction or cognizance by some law in force at the time 
being, or authorized or required by any such law, is guilty of 
an indictable offence and liable to a fine not exceeding fifty 
dollars, or to imprisonment for any term not exceeding three 
months.

2. Nothing herein contained shall be construed to extend to 
any oath or affirmation before any justice in any matter or 
thing touching the preservation of the peace, or the prosecution, 
trial or punishment of any offence, or to any oath or affirmation 
required or authorized by any law of Canada, or by any law of 
the province wherein such oath or affirmation is received or 
administered, or is to be used, or to any oath or affirmation, 
which is required or authorized by the laws of any foreign 
country to give validity to an instrument in writing or to evi
dence designed or intended to be used in such foreign country. 
R.S.C., c. 141,8. 1.

By the Cnnndn Evidence Act, 18911, sec. 22, every court nnd judge, and 
every person having, by law or consent of parties, authority to hear and 
receive evidence, shall have power to administer an oath to every witness 
who is legally called to give evidence before that court, judge or person. 
If a person called or desiring to give evidence, objects on grounds of con
scientious scruples, to take an oath or is objected to ns incompetent to take 
an oath, such person may make the following affirmation:—

“ I solemnly affirm that the evidence to be given by me shall be the 
truth, the whole truth, and nothing but the truth.”

And upon the person making such solemn affirmation, his evidence shall 
be taken and have the same effect ns if taken under oath. Ibid. Sec. 23. 
And if a person required or desiring to make an affidavit or deposition in 
a proceeding or on an occasion whereon or touching a matter respecting
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which an oath is required or is lawful, whether on taking office or other- 
wise, refuses or is unwilling to be sworn, on grounds of conscientious 
scruples, the court or judge, or other officer or person qualified to take 
affidavits or depositions, shall permit such person instead of being sworn, 
to make his solem affirmation in the words following, viz.: “I, A.B., do 
solemnly affirm,” etc.; which solemn affirmation shall be of the same force 
and effect as if such person hud taken an oath in the usual form. Ibid,

The witness whose evidence is admitted or who makes such affirmation 
is liable to indictment and punishment for perjury in all respects as if he 
had been sworn. (Sec. 24 (2)).

1.14 Corrupting juries and witnesses. Every one is 
guilty of an indictable offence and liable to two years’ imprison
ment who—

(ti.) dissuades or attempts to dissuade any person by threats, 
bribes or other corrupt means from giving evidence in any cause 
or matter, civil or criminal ; or

(b.) influences or attempts to influence, by threats or bribes 
or other corrupt means, any juryman in his conduct as. such, 
whether such person has been sworn as a juryman or not ; or 

(<•.) accepts any such bribe or other corrupt consideration to 
abstain from giving evidence, or on account of his conduct as a 
juryman ; or

(</.) wilfully attempts in any other way to obstruct, prevent 
or defeat the course of justice. R.S.C., c. 173, s. 30.

Embracery.]—Any attempt to corrupt or influence or Instruct a jury or to 
incline them to be more favourable to one side than the other, by money, 
promises, letters, threats or persuasions, except only by the strength of the 
evidence and the arguments of the counsel in open court at the trial of the 
cause constituted the common law offence of embracery, whether the 
jurors gave any verdict or not and whether the verdict given were true or 
false. R. v. Cornellier, 29 L.C.J. (19; Hawk. P.C., b. 1, ch. 85, sec. 1. 
And the giving of money to a juror after the verdict without any preceding 
contract is an offence savouring of embracery; but it is otherwise of the 
payment of a juror's travelling expenses. Ibid, sec. 3.

It is essential that there should be a judicial proceeding pending at the 
time of the alleged offence. R. v. Leblanc, 8 Montreal Legal News 114.

At one time it seems to have been considered that a mere stranger could 
not lawfully labour a juror to appear and act according to his conscience; 
Hawk. P.C., b. 1, ch. 85, sec. 2; but such appears to be no longer the law 
for an honest exhortation to do justice should never be construed into 
guilt. Bishop Crim. Law 317.

Tampering with witnesses.]--At common law interference with witnesses 
in courts of justice by threats or persuasion to induce them not to give 
evidence was an indictable misdemeanour. R. v. Steventon, 2 East 362; 
Stone’s Justice’s Manual, 28th ed., 242. It is also punishable summarily 
as a contempt of court. Bromilow v. Phillips (1891), W.N. 209; 1 Russ. 
Crim., 6th ed., 487 (»).

Proof of complete offence on charge of attempt.]—When an attempt to 
commit an offence is charged but the evidence establishes the commission 
of the full offence, the accused shall not be entitled to be acquitted, but the 
jury may convict him of the attempt, unless the court before which such trial is
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had thinks fit, in its discretion, to discharge the jury from giving any 
verdict upon such trial, and to direct such person to lie indicted for the 
complete offence: Provided that after a conviction for such attempt the 
accused shall not be liable to be tried again for the offence which he was 
charged with attempting to commit. Sec. 712.

Conspiracy to pervert public justice.]—By sec. 527 every one is guilty of 
an indictable offence and liable to seven years' imprisonment who con
spires with any person to commit an indictable offence in cases not specially 
provided for in the preceding sections of the Code.

A conspiracy whereby a witness bound over to attend a trial was to 
absent himself is indictable. It. v. Hump, ti Cox C.C. 157. And so is a 
conspiracy to charge a man falsely with any crime. Poulterer’s Case, 9 Co. 
Rep. 55; R. v. Kprngg, 2 Burr. 993, 1027; R. v. Macdauiel, 1 Leach C.C. 
45; and see Code sec. 405.

It is immaterial whether the conspiracy proceeds so far as actually 
indicting the person falsely accused; and if the object of the conspiracy is 
extortion, the truth or falsity of the charge is immaterial. R. v. Holling- 
berry, 4 B. & C. 329.

Where a moneylender to whom a small sum of money was due conspired 
with a solicitor by abuse of legal process to enforce payment of a sum 
known not to be legally due, a conviction for the conspiracy was upheld. 
R. v. Taylor, 15 Cox C.C. 265.

Temperance Acts.]— It is provided by the Canada Temperance Act, R.S.C. 
1886, ch. 106, sec. 121, that every one who on any prosecution under that 
Act or any Act in force in any province respecting the issue of licenses 
for the sale of fermented or spirituous liquors, or “ The Temperance Act 
of 1864,” tampers with a witness, either before or after he is summoned or 
appears ns such witness on any trial or proceeding under any such Act, or 
by the offer of money, or by threats, or in any other way, either directly or 
indirectly, induces or attempts to induce any such witness to absent himself 
or to swear falsely, shall incur a penalty of fifty dollars for each offence. 
This special provision is not affected by the Code. R. v. Gibson, 29 N.S.R. 88.

A conviction may be made under this section of the Code for dissuading 
a person by corrupt means from giving evidence under the Ontario Liquor 
License Act. R. v. Holland, 14 C.L.T. 294.

If there be a combination of persons for the purpose, the offence is 
indictable as a conspiracy to pervert the course of justice. R. v. Gill, 2 
It. â Aid. •--ut.

155 Compounding penal actions. -Every one is guilty 
o( an indictable offence and liable to a tine not exceeding the 
penalty compounded for, who, having brought, or under colour 
of bringing, an action against any person under any [K’linl 
statute in order to obtain from him an)' penalty, compounds the 
said action without order or consent of the court, whether any 
offence has in fact been committed or not. R.S.C., c. 173, s. 31.

Compounding penal actions.]—The compounding of an information on 
penal statutes is a misdemeanour against, public justice, by contributing to 
make the laws odious to the people. Therefore in order to discourage 
malicious informers, and to provide that when offences are once discovered 
they shall be duly prosecuted, 18 Kliz., ch. 5 was passed. But that statute 
did not apply to penalties which are only recoverable by information before 
justices, and an indictment for making a composition in such a case was 
held bad in arrest of judgment. R. v. Crisp, 1 B. & Aid. 282, cited by 
Richards, C.J., in R. v. Mason (1867), 17 U.C.C.P. 534.

8—CKIM. CODB.
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The statute 18 Eli/.., ch. 5, enacted that if any person informing under 
pretence of any penal law makes any composition without leave of the court 
or takes any money or promise from the defendant to excuse him lie shall 
forfeit £10 and be for ever disabled to sue on any penal statute.

And by sec. 31 of li.ti.C. (1886), ch. 173, consolidated from 27-28 Viet. 
(Can.), oil. 43, sec. 2, every private prosecutor in the Province of Quebec 
who being a plaintiff in a qui tain action discontinues or suspends such 
action without the permission or direction of the Crown was declared guilty 
of a misdemeanour.

Compounding criminal /Prosecution.] — It is not every misdemeanour the 
compounding of which is an offence. Fallowes v Taylor, 7 T.K. 475; Keir 
v. Leeman, 9 Q.B. 371. An indictment will lie if the offence compounded 
is of such a public nature that its predominating feature is that, the public 
must be protected against it as distinguished from misdemeanours essentially 
in the nature of private injuries. State v. Carver, 30 Atl. Hep. 973, (N.H.) ; 
1 Bishop Cr. Law sec. 711. And the receipt of money in consideration of 
the non-prosecution of a charge for the infraction of liquor laws is indict
able as compounding a misdemeanour of a public nature, lie Fraser, 1 
C.L.J. 326; K. v. Mabey, 37 U.C.Q.B. 248; State v. Carver, supra.

If an offence which was formerly a misdemeanour were compounded 
under circumstances constituting a conspiracy to obstruct or defeat the 
course of justice, the accused might be punished for the conspiracy. And 
a conspiracy with a witness bound over to attend a trial to absent himself 
from the trial is indictable. It. v. (lamp, 6 Cox lf>7. And where an assault 
is coupled with riot a compromise of the charge is illegal and will not bar 
an action for malicious prosecution, although riot is only a misdemeanour 
at common law. Keir v. Leeman, 6 Q.B. 308; 9 Q.B. 371.

It has been held that where the prosecutor has the choice between civil 
and criminal remedies, he may legally compromise as to the criminal 
remedy, ex gr. for a trade-mark offence. Fisher v. Appolinaris Co., L.R. 
10 Ch. App. 297. So also the offence of common assault may be compromised. 
Keir v. Leeman, 6 Q.B. 308; 9 Q.B. 371.

Where, however, the offence was not under former law a felony, and the 
compounding is not an indictable conspiracy, there seems to be no pre
cedent for holding that the compounding of an offence which was only a 
misdemeanour before the Code, is in itself indictable. Archbold Cr. 
Pleading (1900), 1035.

An agreement after conviction to pay part of the expenses of a prose
cution for misdemeanour has been held legal. Beely v. Wingfield, 11 Fast 
46. But such arrangements are seldom approved by the court. Re Parkinson, 
76 L.T.N.8. 215.

Compounding a felony is a misdemeanour at common law, punishable by 
fine and imprisonment. It consists in an agreement for reward not to 
prosecute an indictment for any felony. Roscoe Crim. Ev., 11th ed., 395. 
The offence of compounding is complete when the agreement not to prosecute 
is made whether it be performed or not. R. v. Burgess, 16 Q.B.l). 141.

Where the owner of goods stolen took back the goods or received other 
amends on condition of not prosecuting, it constituted the offence of theft- 
bote at common law, and this offence is not usually described ns compounding 
a felony. Archbold Cr. Pleading (1900), 1035; Hawk. P.C., book 1, ch. 59, 
sec. 7.

A prosecution for a felony in not the property of those that institute it 
to deal with it ns they please ; the public have a higher interest in having 
redress rendered and wrong punished to deter others from offending in like 
manner. R. v. Hammond, 9 Sol. Jour. 216.

Unless a nolle prosequi is entered by the Attorney-General, it is necessary 
to obtain the leave of the court to abandon a prosecution after the indict-
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ment is found, whether the prosecution desire to effect that purpose by 
offering no evidence or otherwise. It. v. Nicholson Cent. Cr. Court, 1899, 
per Darling, J., cited Archbold Cr. Pleading (1900), 10115.

Misprision of felony.] — This offence is now in desuetude. Archbold Cr. 
Pleading 11900), 1238; Williams v. Bayley, L.B. 2 H.L. 200. It consisted 
in concealing or procuring the concealment of a felony known to have been 
committed. I Hawk. oh. 59. It differed from the offence of being an 
accessory in that neither actual assistance to the felon nor privity to the 
commission of the felony had to lie proved. 1 Hale .‘173.

ITaking reward for recovering stolen property 
without prosecution. -Every one is guilty of an indictable 
offence and liable to seven years’ imprisonment who corruptly 
takes any money or reward, directly or indirectly, under 
pretense or upon account of helping any person to recover any 
chattel, money, valuable security or other property which, 
by any indictable offence has been stolen, taken, obtained, 
extorted, converted or disposed of, unless be has used all due 
diligence to cause the offender to be brought to trial for the 
same. R.S.C., c. 164, s. 89.

This section is in similar terms to the Imperial Statute, 24 & 25 Viet., 
c. 96, s. 101.

Evidence.]—It is not necessary to shew that the accused had any connec
tion with the commission of the previous offence ; it is sufficient if the 
evidence satisfies the jury that the prisoner had some corrupt and improper 
design when he received the money, and did not bona fide intend to use 
such means as he could for the detection and punishment of the offender. 
R. v. King, 1 Cox C.C. 36.

Unless due diligence is used in prosecuting the thief it has been held to 
be an offence under the section to take money under pretence of helping a 
man to recover goods stolen from him, thoucrh the defendant had no 
acquaintance with the felon and did not pretend that he had, and notwith
standing that he had no power to apprehend the felon, that the goods were 
never restored, and that the defendant had no power to restore them. R. 
v. Ledbitter, 1 Mood. C.C. 76.

Where A. was charged with corruptly receiving from B. money under 
pretence of helping B. to recover goods theretofore stolen from B. and with 
not causing the thieves to be apprehended the following questions were left 
to the jury: —(1) Did A. mean to screen the guilty parties or to share the 
money with them! The answer was no. (2) Did A. know the thieves and 
intend to assist them in getting rid of the property by promising B. to buy 
itf The answer was no. (3) Did A. know the thieves and assist B. as her 
agent and at her request in endeavoring to purchase the stolen property 
from them, not meaning to bring the thieves to justice! The answer was 
yes. It was held that B. was properly convicted. R. v. Pascoe, 1 Den. 
456, 2 C. & K. 927, 18 L.J.M.C. 186.

151. Advertising a reward for return of stolen 
property without prosecution.—Every one is liable to a 
penalty of two hundred and fifty dollars for each offence, 
recoverable with costs by any person who sues for the same in 
any court of competent jurisdiction, who—
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(a.) publicly advertises a reward for the return of any pro

perty which has been stolen or lost, and in such advertisement 
uses any words purporting that no questions will be asked ; or 

(b.) makes use of any words in any public advertisement 
purporting that a reward will be given or paid for any property 
which has been stolen or lost, without seizing or making any 
inquiry after the person producing such property ; or

(c.) promises or offers in any such public advertisement to 
return to any pawnbroker or other person who advanced money 
by way of loan on, or has bought, any property stolen or lost, 
the money so advanced or paid, or any other sum of money for 
the return of such property ; or

(d.) prints or publishes any such advertisement. R.S.C., c. 
164, s. 90.

A prosecution taken against the proprietor of a “newspaper” for pub
lishing an advertisement offering a reward for the recovery of stolen prop
erty under paragraph (d) must be commenced within six months from the 
commission of the offence. Sec. 551 (d).

158 Signing false declaration respecting execu
tion of judgment of death.—Every one is guilty of an 
indictable offence and liable to two years’ imprisonment, who 
knowingly and wilfully signs a false certificate or declaration 
when a certificate or declaration is required with respect to the 
execution of judgment of death on any prisoner. R.S.C., c. 
181,8.19.
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PART XI.

ESCAPES AND RESCUES.

Sect.
159. Being at large while under sentence of imprison ment.
160. A misting escape of prisoners of war.
161. B reaking prison.
162. Attempting to break prison.
163. Escape from custody after conviction or from prison. 
161>. Escape from lawful custody.
165. Assisting escape in certain cases.
166. Assisting escape in other cases.
167. Aiding escape from prison.
168. Unlawf ully procuring discharge of prisoner.
169. How escaped prisoners shall be punished.

159. Being at large while under sentence of im
prisonment.—Every one is guilty of an indictable offence and 
liable to two years’ imprisonment who, having been sentenced 
to imprisonment, is afterwards, and before the expiration of the 
term for which he was sentenced, at large within Canada with
out some lawful cause, the proof whereof shall lie on him.

The fact of the sentence being in force when the defendant was found at 
large is sufficiently proved by the certificate of the conviction and sentence, 
if the judgment remains unreversed, and this although it appears on the face 
of the certificate that the sentence was one which could not legally have 
been inflicted on the defendant for the offence of which according to the 
certificate he had been convicted. R. v. Finney, 2 C. & K. 274.

Escapes.]—See secs. 163 and 164.
Ticket of Leave.] —It may be proved as a defence that the prisoner is at 

large conditionally under a license or ticket of leave or otherwise and that 
the conditions have been observed. 62-63 Viet. (Can.), ch. 49. The 
licence issued under the authority of that statute and the amending statute 
of 1900 (63-64 Viet., ch. 48), known as the Ticket of Leave Acts, may be 
revoked by the Governor-General either with or without cause assigned. 
R. v. Johnson, 4 Can. Cr. Cas. 178 (Que.). The revocation by the Crown 
without cause assigned does not interrupt the running of the sentence, and 
the latter terminates at the same time as if no license had been granted. 
Ibid.

Pardon.]—A pardon is a good defence. R. v. Miller. W.B1. 797, 1 
Leach C.C. 74; but the sentence revives if the terms of a conditional pardon 
are not observed. R. v. Madau, 1 Leach C.C. 223; Aickles’ Case, 1 Leach 
C.C. 390.
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H»0, Assisting escape of prisoners of war. Kvery 
one is guilty of an indictable offence and liable to live years’ 
imprisonment who knowingly and wilfully—

(ft.) assists any alien enemy of His Majesty, being a prisoner 
of war in Canada, to escape from any place in which he may be 
detained ; or

(/>.) assists any such prisoner as aforesaid, suffered to be at 
large on his parole in Canada or in any part thereof, to escape 
from the place where he is at large on his parole.

This offence is also covered by the Imperial Statute, 52 Geo. III., ch. 
156, known an the Prisoners of War Escape Act. That statute in terms 
applies to His Majesty’s dominions and is consequently still in force in 
(,’amula. See ('ode sec. 5.

Section 1 of that Act as varied by 54 & 55 Viet. (Imp.), ch. 0$), sec. i, 
provides that every person who shall from and after the passing thereof 
knowingly or wilfully assist any alien enemy of 11 is Majesty being a 
prisoner of war in His Majesty’s dominions, whether such prisoner shall be 
eonlined as a prisoner of war in any prison or other place of confinement or 
shall he suffered to be at large in His Majesty's dominions or any part 
thereof on his parole, to escape from such prison or other place of confine
ment or from 11 is Majesty's dominions if at large on parole, shall, upon being 
convicted thereof, be adjudged guilty of felony and be liable to be trans
ported ns a felon for life or for such term not less than three years and not 
exceeding either five years or any greater period authorized by the enactment, 
at the discretion of the court. The same section also provides that where 
under any Act now in force or under any future Act a court is empowered 
or required to award a sentence of penal servitude, the court may in its 
discretion, unless such future Act otherwise provides, award imprisonment 
for any term not exceeding two years with or without hard labour.

Mil Breaking prison.—Kvery one is guilty of an 
indictable offence and liable to seven years’ imprisonment who, 
by force or violence, breaks any prison with intent to set at 
liberty himself or any other person confined therein on any 
criminal charge.

Kriticnce.] —The proof required is: — ( 1 ) the nature of the offence for 
which the prisoner was imprisoned: (2) the imprisonment and the nature 
of the prison; and (5) the breaking of the prison. Woscoe Crim. Evid., 
11th ed., 837.

A a// prison. ]—The expression “ prison " includes any penitentiary, 
common gaol, public or reformatory prison, lock-up, guard room or other 
place in which persons charged with the commission of offences are usually 
kept or detained in custody. Sec. 3 («<).

Prison breach.]—An actual breaking of the prison with force, and not 
merely a constructive breaking, must be proved. If a gaoler sets open the 
prison doors and the prisoner escapes the latter is not guilty of prison 
breach. 1 Hale IV. till : and if the prison be fired and he escapes to save 
his life, this is not prison breach unless the prisoner himself set fire to the 
prison or procured it to be done. Hale IV. (ill.

If other persons without the prisoner's privity or consent break the 
prison and he escapes through the breach so made lie is not guilty of break
ing but only of the escape. 2 Hawk., ch. 18, sec. 10.
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prison walls nmi in doing ho threw down some bricks from the top of the 
wall which had been placed there loose without mortar in the form of 
pigeon holes for the purpose of preventing escapes, it was held that he was 
properly convicted of prison breach. K. v. Haswell, Hush. & lfy. 4fi8.

Retaking prisoner.] See note to sec. 103.
Ksrapr. — See secs. 163 and 164.

16*. Attempting to break prison. Kwry one is 
guilty of an indictable offence and liable to two years’ imprison
ment who attempts to break prison, or who forcibly breaks out 
of bis cell, or makes any breach therein with intent to escape 
therefrom. K.S.O., c. 155, s. 5.

I6:t Escape from custody after conviction or from 
prison. Kvery one is guilty of an indictable offence and liable 
to two years’ imprisonment who—

(u.) having been convicted of any offence, escapes from any 
lawful custody in which he may be under such conviction; or 

{!>.) whether convicted or not, escapes from any prison in 
which he is lawfully confined on any criminal charge.

It is laid down by the lute Mr. Justice Stephen, in his Digest of the 
Criminal Law, Article 1 !»!*, that the intentional infliction of death or bodily 
harm is not a crime when it is done by any person in order to retake or 
keep in lawful custody a traitor, felon, or pirate who hiiB escaped or is about 
to escape from custody, although such traitor, felon or pirate offers no 
violence to any person, provided that the object for which death or harm is 
inflicted cannot be otherwise accomplished. See also Code secs. 3--37, 
inclusive.

Lord Hale (1 Hale P.C. 489) says: “If a person be indicted of felony 
and flies, or being arrested by warrant or process of iw upon such indict
ment escapes ami flies, and will not render himself, whereupon the officer 
or minister cannot take him without killing of him, this is not felony, 
neither shall the killer forfeit his goods, or be driven to sue forth his 
pardon, but upon his arraignment shall plead not guilty, and accordingly it 
ought to be found by the jury. But if he may be taken without severity, it 
is at least manslaughter in him that kills him, therefore, the jury is to 
inquire whether it were done of necessity or not.”

Sir Michael Foster draws especial attention to the distinction between 
cases of bare flight and cases of resistance to arrest (Foster C.L. -70), and 
he says: “ Where a felony is committed and the felon fleeth from justice, 
or a dangerous wound given, it is the duty of every man to use his best 
endeavours for preventing an escape; and if in the pursuit the party fleeing 
is killed, where he cannot otherwise be overtaken, this will be deemed 
justifiable homicide : for the pursuit was not barely warrantable, it is what 
the law requireth and will punish the wilful neglect of.”

Sergeant Hawkins (1 Hawk. P.C. 81), says that, “ First, if a person 
having actually committed a felony will not suffer himself to be arrested, 
but stand on his own defence or fly, so that lie cannot possibly be appre
hended alive by those who pursue him, whether private persons or public 
officers, with or without a warrant from a magistrate, he may be lawfully 
slain by them. Secondly, if an innocent person be indicted of a felony
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where in truth no felony was committed, and will not suffer himself to be 
arrested by the officer who has a warrant for that purpose, he may be law
fully killed by him if he cannot otherwise be taken; for there is a charge 
against him upon record, to which, at his peril, he is bound to answer. 
Thirdly, if a criminal, endeavouring to break the gaol, assault his gaoler, he 
may be lawfully killed by him in the affray.”

And it is laid down in 1 Hast !*.<’. 330, touching the safe custody of 
persons arrested and in confinement, that, after an arrest once legally 
made, if the party escape, the officer may lawfully kill him (1) in the case 
of a felony actually committed ; (2) or whether committed by him or not if 
he had been arrested upon a proper warrant : (3) or hue and cry had been 
raised against him by name ; (4) or he had stood indicted for felony; but if 
in any of these cases the officer might otherwise have taken him, it will be 
at least manslaughter.

Escape from a reforma tor;/. ]—The following section (9) of K.S.C. 1886, 
ch. 155, as amended by 53 Viet. (Can.), ch. 37, was not repealed by the 
Code and is still in force: — (9) Everyone who, being sentenced to imprison
ment or detention in, or being ordered to be detained in. any reformatory 
prison, reformatory school, industrial refuge, industrial home or industrial 
school, escapes or attempts to escape therefrom, is guilty of a misdemeanour, 
and may be dealt with as follows;—

The offender may, at any time, be apprehended without warrant and 
brought before any magistrate, who, upon proof of his identity,—

(a.) In the case of an escape or attempt to escape from a reformatory 
prison or a reformatory school, shall remand him thereto for the remainder 
of his original term of imprisonment or detention ; or,—

(6 ) In the case of an escape or attempt to escape from an industrial 
refuge, industrial home or industrial school,

(1.) May remand him thereto for the remainder of his original term of 
imprisonment or detention; or,—

(2.) If the officer in charge of such refuge, home or school certifies in 
writing that the removal of such offender to a place of safer or stricter 
imprisonment is desirable, and if the governing body of such refuge, home 
or sehool applies for such removal, and if sufficient cause therefor is shewn 
to the satisfaction of such magistrate, may order the offender to be removed 
to and to be kept imprisoned, for the remainder of his original term of 
imprisonment or detention, in any reformatory prison or reformatory school, 
in which by law such offender may be imprisoned for a misdemeanour—and 
when there is no such reformatory prison or reformatory school, may order 
the offender to be removed to and to be so kept imprisoned in any other 
place of imprisonment to which the offender may be lawfully committed;

(c.) And in any case mentioned in the preceding paragraphs (a) and (b) 
of this sub-section, or if the term of his imprisonment or detention has 
expired, the magistrate may, after conviction, sentence the offender to such 
additional term of imprisonment or detention, ns the case may lie, not 
exceeding one year, ns to such magistrate seems a proper punishment for 
the escape or attempt to escape.

IIS-4 Escape from lawful custody.—Every one is 
guilty of an indictable offence and liable to two years’ imprison
ment who being in lawful custody other than as aforesaid on 
any criminal charge, escapes from such custody.

llt.Y Assisting escape in certain cases.—Every one 
is guilty of an indictable offence and liable to seven years’ 
imprisonment who—
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(ft.) rescues any person or assists any person in escaping, 
or attempting to escape, from lawful custody, whether in prison 
or not, under sentence of death or imprisonment for life, or 
after conviction of, and before sentence for, or while in such 
custody upon a charge of any crime punishable with death or 
imprisonment for life ; or

(b.) l>eing a peace officer and having any such person in his 
lawful custody, or being an officer of any prison in which any 
such person is lawfully confined, voluntarily and intentionally 
permits him to escape therefrom.

Rescue.]—Rescue is the deliverance of a prisoner from lawful custody l*y 
a third person. 2 Bishop Grim, haw HIM. It differs from prison breach 
only in this that prison breach is by the prisoner himself, while rescue is by 
another. Escape is the allowing, voluntarily or negligently, of a prisoner 
lawfully in custody to leave his confinement, and the same term is also 
used to denote the offence of a prisoner himself going away from the place 
of custody without a breaking of prison. 2 Bishop (’rim. haw SIM.

The rescuer, where the prisoner concurs in the rescue, is an aider at the 
fact, and therefore a principal in the prisoner's offence of prison breach. 1 
Bishop Grim. Law 4f>($.

The act of breaking with intent to let the prisoner escape may not be a 
technical rescue unless he does escape, but it is nevertheless indictable as 
an attempt. 2 Bishop ('rim. Law 915; State v. Murray, 15 Maine 100.

166 Assisting escape in other cases. Every one is 
guilty of an indictable offence and liable to five years’ imprison
ment who —

(a.) rescues any person, or assists any person in escaping, 
or attempting to escape, from lawful custody, whether in prison 
or not, under a sentence of imprisonment for any term less than 
life, or after conviction of, and before sentence for, or while in 
such custody upon a charge of any crime punishable with 
imprisonment for a term not less than life ; or

(b.) being a peace officer having any such person in his 
lawful custody, or being an officer of any prison in which such 
person is lawfully confined, voluntarily and intentionally 
permits him to escajie therefrom.

(Amendment of 1000.)
166a. Permitting escape. -Every one is guilty of an 

indictable offence and liable to one year’s imprisonment, who 
by failing to {terform any legal duty, permits a [terson in his 
lawful custody on a criminal charge to escape therefrom.

Negligent or voluntary escape.] -Wherever an officer having the custody 
of a prisoner charged with a criminal offence, knowingly gives him his 
liberty with an intent to save him either from his trial or punishment he is 
guilty of a “voluntary escape." 2 Bishop (’rim. Law 920.



122 [§ Criminal Code.

This formerly involved the officer in guilt for the same crime of which, 
the prisoner was guilty and stood charged with. 2 Hawk. ch. ID, sec. 10.

A “ negligent escape ” is where the party arrested or imprisoned escapes 
against the will of him that arrests or imprisons him and is not freshly 
pursued and taken again before he has been lost sight of. Halt. ch. 159, sec. 6.

A prisoner who is charged before justices with an indictable offence and 
who is verbally remanded, after the examination of witnesses, until the 
following day in order to procure bail or, in default, be committed, is not 
in the custody of the officer merely for the purpose of enabling him to 
procure bail, but under the original warrant, and the officer is liable to 
conviction if he negligently permits him to escape. K. v. Shuttleworth, 22 
U.C.Q.B. 372.

Presumption.]—So strongly does the law incline to presume negligence 
in the officer where an escape occurs, that though such prisoner should 
break jail yet it seems that it will be deemed a negligent escape in the 
jailer, because it will be attributed to a want of due vigilance in the jailer 
or his officers. 1 Hale 601. Bui the presumption of default in the jailer in 
cases of escape may be rebutted by satisfactory proof that all due vigilance 
was used and that the jail wns so constructed as to have been considered by 
persons of eompetent judgment a place of perfect security, l Russ. Cr. 871; 
2 Bishop Cr. Law 921.

I)e facto officer.]— Whoever de facto occupies the office of jailer is liable 
to answer for a negligent escape, and it is not material whether or not his 
title to the office be legal, for the ill consequence to the public is the same 
in either case. 2 Hawk., ch. 19, sec. 23.

Arrest by private person.]—Wherever any person has another lawfully in 
his custody, whether upon an arrest made by himself or another, he is 
guilty of an escape if he suffers him to go at large before he has discharged 
himself by delivering him over to some other who by law ought to have the 
custody of him. 2 Hawk., ch. 20, sec. 1 ; 1 Hale 595.

ISÎ. Aiding escape from prison. Every one is guilty 
of mi indictable offence and liable to two years’ imprisonment 
who with intent to facilitate the escape of any prisoner lawfully 
imprisoned conveys, or causes to lie conveyed, anything into 
any prison.

Aiding escape.] By the common law any assistance given to one known 
to be a felon in order to hinder his being apprehended or tried or suffering 
the punishment to which he was condemned, was sufficient to make the 
person giving such assistance an accessory after the fact to such felony. 
2 Hawk., ch. 29, sec. 26. And the aiding and assisting any prisoner to 
escape out of prison, by whatever means it may have been effected or 
whatever was the nature of the offence with which such prisoner was 
charged, was viewed as an offence indictable as an obstruction to the course 
of justice. 1 Gabbett’s Cr. Law 297, 303.

1«H Unlawfully procuring discharge of prisoner.
—Every one is guilty of an indictable offence and liable to two 
years' imprisonment, who knowingly and unlawfully, under 
colour of any pretended authority, directs or procures the 
discharge of any prisoner not entitled to be so discharged, and 
the person so discharged shall be held to have escaped. R.S.C., 
c. 155, a. f).
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169. Punishment of escaped prisoners. Everyone 
who escapes from custody, shall, on being retaken, serve, in the 
prison to which he was sentenced, the remainder of his term 
unexpired at the time of his escape, in addition to the punish
ment which is awarded for such escape ; and any imprisonment 
awarded for such offence may he to the penitentiary or prison 
from which the escape was made. K.S.C., c. 155, s. 11.



TITLE IV.
OFFENCES AGAINST RELIGION, MORALS AND 

PUBLIC CONVENIENCE.

I*ART XII.

OFFENCES AGAINST RELIGION.
Sect.
170. Blasphemous libels.
171. Obstructing officiating clergyman.
172. Violence to officiating clergyman
173. Disturbing public worship.

HO Blasphemous libels. —Every one is guilty of an 
indictable offence and liable to one year's imprisonment who 
publishes any blasphemous libel.

2. Whether any particular published matter is a blasphemous 
libel or not is a question of fact. But no one is guilty of a 
blasphemous libel for expressing in good faith and in decent 
language, or attempting to establish by arguments used in good 
faith and conveyed in decent language, any opinion whatever 
upon any religious subject.

Blasphemy.~\ — Blasphemy consists in “ speakingevil of the Deity with an 
impious purpose to derogate from the divine majesty and to alienate the 
minds of others from the love and reverence of God. It is purposely using 
words concerning God. calculated and designed to impair and destroy the 
reverence, respect and confidence due to him ns the intelligent creator, 
governor and judge of the world. It embraces the idea of detraction, when 
used towards the supreme being ns ‘ calumny ’ usually carries the same 
idea when applied to an individual. It is a wilful and malicious attempt to 
lessen men's reverence of God, by denying his existence or his attributes as 
an intelligent creator, governor and judge of men, and to prevent their 
having confidence in him ns such.” Commonwealth v. Kneeland, 20 Pick. 
106. 213, per Shaw, C.J. : 2 Bishop Cr. Law 69.

It ia to be collected from the offensive levity, scurrilous and appro- 
brious language, and other circumstances, whether the act of the party was 
malicious. 2 Bishop Cr. Law 74; Updegraph v. Commonwealth, 11 8. & R. 
394, 405.

Blasphemous libel.]—Publications which in an indecent and malicious 
spirit assail and asperse the truth of Christianity or of the Scriptures in 
language calculated and intended to shock the feelings and outrage the 
belief of mankind are punishable as blasphemous libels. K. v. Bradlaugh, 
16 Cox C.C. 217; It. v. Hetherington. 4 St. Tr. (N.S.) 563. 590: It. v. 
Pelletier (1900). 6 Revue Legale. N.S. 116. But if the decencies of con-
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troversy are observed even the fundamentals of religion may be attacked 
without the writer being guilty of blasphemous libel. K. v. Kamsav & 
Foote, 15 Cox C.C. 231, 238, 1 Cab. 6c El. 126; Odgers’ Libel, 3rd ed., 466.

Defence.]— No justification of a blasphemous libel can be pleaded nor is 
argument as to its truth permitted. Cooke v. Hughes, Itv. & M. 112; R. v. 
Tunbridge, 1 St. Tr. (If.8.), 1166} B. v. Ilieklin, L.B. .'i. Q.B. 360. The 
application of sec. 634 of the Code as to pleas of justification is limited to 
cases of defamatory libels.

Ml. Obstructing officiating clergyman. —Every one 
is guilty of nil indictable offence nml liable to two yearn’ 
imprisonment who—

(a.) by threats or force, unlawfully obstructs or prevents, or 
endeavours to obstruct or prevent, any clergyman or other 
minister in or from celebrating divine service, or otherwise 
officiating in any church, chapel, meeting-house, school-house 
or other place for divine worship, or in or from the perform
ance of his duty in the lawful burial'of the dead in any church
yard or other burial place. R.S.C., c. 15(1, s. 1.

17». Violence to officiating clergyman. Everyone 
is guilty of an indictable offence and liable to two years’ 
imprisonment who strikes or offers any violence to, or upon any 
civil process, or under the pretense of executing any civil process, 
arrests any clergyman or other minister who is engaged in or, 
to the knowledge of the offender, is alxiut to engage in, any of 
the rites or duties in the next preceding section mentioned, or 
who, to the knowledge of the offender, is going to perform the 
same, or returning from the performance thereof. R.S.C., c. 
561, s. 1.

17» Disturbing public worship.—Every one is guilty 
of an offence and liable, on summary conviction, to a penalty 
not exceeding fifty dollars and costa, and in default of payment 
to one month’s imprisonment, who wilfully disturbs, interrupts 
or disquiets any assemblage of persons met for religious 
worship, or for any moral, social or benevolent purpose, by 
profane discourse, by rude or indecent lielinviour, or by making 
a noise, either within the place of such meeting or so near it as 
to disturb the order or solemnity of the meeting. R.S.C., c. 
156, s. 2.

Al common fair.]—Any disturbance of a congregation legally assembled 
for divine service is an indictable offence at common law. 1 llawk., ch. 28, 
see. 23; Wilson v. Greaves, 1 Burr. 243.

Evidence.]—Where in a contest for the office of clerk of a congregation, 
one of the candidates pulled the other from the desk, it was held that such 
constituted a disturbance within a corresponding English statute. R. v. 
Hube, 3 T.R. 542, 2 K.R. 668.
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part XIII.

OFFENCES AGAINST MORALITY.
Sect.
17 4. Unnatural offence.
175. Attempt to commit smiomy.
176. Incest.
177. Indecent acts.
178. Acts of gross indecency.
179. Publishing obscene matter.
180. Posting immoral books, etc.
181. Seduction of girls under sixteen.
182. Seduction under promise of marriage.
183. Seduction of a ward, servant, etc.
18f Seduction of fcnuiles who are passengers on vessels. 
185. Unlawfully defiling women.
186 Parent or guardian procuring defilement of girl.
187. Householders permitting defilement of girls on their

premises.
188. Conspiracy to defile.
189. Carnally knowing idiots, etc.
190. Prostitution of Indian women.

174 Unnatural offence.—Every one is guilty of an 
indictable offence and liable to imprisonment for life who com
mits buggery, either with a human being or with any other 
living creature. R.S.C., c. 157, s. 1.

Buggery.]—'This offence, also called sodomy, is the carnal copulation 
against nature by human beings with each other or with a beast. 1 Bishop 
Cr. Law 380. There must be a penetration per anum. Archbold Cr. Plead. 
(1900), 879. A penetration of the mouth is not sodomy ; Itex v. Jacobs, 
Russ. & Ry. 331; but is an offence under sec. 178. Unlike rape, sodomy 
may be committed between two persons, both of whom consent, and oven 
by husband and wife. R. v. Jellyman, 8 C. & P. G04. Whichever is the 
pathie, both may be indicted. R. v. Allen, 1 l)en. C.C. 3G4; 2 C. & K. 869.

Evidence. ]—The common law presumption is, that a person under 
fourteen is incapable of having carnal knowledge, not merely that such a 
person is incapable of committing rape. It is because of the presumption, 
so understood, that a person under fourteen cannot be convicted of rape. 
The report of the case of The Queen v. Allen, 1 Dennison Cr. Cas. 364, 
shows that the presumption applies to cases of unnatural crime. R. v. 
Hartlen (1898), 2 Can. Cr. ('as. 12 (N.S.).

Penetration alone is now sufficient to constitute the offence. Sec. 4 A.
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Evidence is not admissible to prove that the defendant has a general 
disposition to commit the offence. It. v. Cole, Ituss. <>.. Gth ed., 251.

Form of indictment.J “The jurors, etc., present that .1. 8. on the
---------day of--------- at the-------— with a certain--------  (animal), or, in and
upon one .1. N.], unlawfully, wickedly and against the order of nature had 
a veneral affair, and then unlawfully, wickedly and against the order of nature 
with the said-------- did commit and perpetrate that detestable and abomin
able crime of buggery, not to be named among Christians, against the form 
of the statute in such case made and provided and against the peace, etc.”

Excluding public from court room.] At the trial of any person charged 
with an offence under this, and the lour following sections, or with con
spiracy or attempt to commit, or being an accessory after the fact to any 
such offence, the court or judge may order that the public be excluded from 
the room or place in which the court is held during such trial : and such 
order may be made in any other case also in which the court or judge or 
justice may be of opinion that the same will be in the interests of public 
morals. Sec. 550 A.

See secs. 250 to 200 as to indecent assaults and sec. 251 ns to consent of

1U Attempt to commit sodomy. Every one iH 
guilty of an indictable offence and liable to ten years’ imprison
ment who attempts to commit the offence mentioned in the 
next preceding section. K.S.C., c. 157, s. 1.

Excluding public from court room.]- See note to last preceding section.

I Hi Incest. -Every parent and child, every brother and 
sister, and every grandparent and grandchild, who cohabit or 
have sexual intercourse with each other, shall each of them, if 
aware of their consanguinity, In* deemed to have committed 
incest, and be guilty of an indictable offence and liable to four
teen years’ imprisonment, and the male person shall also be 
liable to be w" ' " : Provided that, if the court or judge is of
the opinion that the female accused is a party to such inter
course only by reason of the restraint, fear or duress of the 
other party, the court or judge shall not Ik* bound to impose 
any punishment on such |K*rson under this section. 53 V., 
c. 37, s. 8.

Incest wns not an offence punishable at common law, but was dealt with 
by the English ecclesiastical courts, which had power to imprison for the 
offence. Stephen’s Dig. Cr. Law, art. 170. It included other relationships 
than those specified in sec. 170 of the Code and applied to unlawful inter
course between parties related to each other within the degrees of con
sanguinity or affinity wherein marriage was prohibited by law. 2 Bishop

Prior to the statute, 55 Viet. (Can.), ch. 37, sec. 8, from which sec. 176 
is taken, it seems that incest, unless committed under circumstances 
amounting to rape, was not punishable in Ontario, as the ecclesiastical law 
of England was not introduced into that province. Be Lord Bishop of Natal, 
3 Moo. P.C.N.S. 115.

There were, however, statutes dealing with the offence in the Provinces 
of Nova Scotia, New Brunswick and Prince Edward Island. W.8.N.8., 3rd

45
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series, ch. 100, sec. 2; K.S.N.B., ch. 145, sec. 2; 24 Viet. (P.E.I.), eh. 27, 
sec. 3. Que re, whether those statutes do not still apply in those provinces 
as to cases of incest, for which no provision is made by sec. 17G.

Defence.] —Oral evidence is not admissable to prove relationship on a 
charge of incest in the Province of (Quebec, and the relationship must be 
established by the production of extracts from the registers of civil status, 
•as required by the provincial laws of evidence made applicable to criminal 
proceedings by the Panada Evidence Act, sec. 21, unless the absence of such 
registers is proved. It. v. Garneau (1890), 4 Can. Cr. Cos. 69 (Que.).

It is not too late for the accused to object that oral evidence is insuffi
cient proof, after the case for the prosecution has been closed. Ibid.

See sec. 188 as to conspiracy to induce, etc.
Exclwling public from court room.] —See note to sec. 174.

lîî. Indecent acts. —Every one i« guilty of an offence 
and liable, on summary conviction before two justices of the 
peace, to a fine of fifty dollars or to six months’ imprisonment 
with or without hard labour, or to both fine and imprisonment, 
who wilfully—

(«.) in the presence of one or more persons does any inde
cent act in any place to which the public have or are permitted 
to have access ; or

(6.) does any indecent act in any place intending thereby to 
insult or offend any person. 58 V., c. 37, s. (i.

To publicly expose the naked person was a misdemeanor at common law. 
R. v. Sedley, 17 St. Tr. 155 (ft); R. v. Rowed, 3 Q.B. 180.

But an indecent exposure seen by one person only was not an offence. 
R. v. Farrell, 9 Cox 446; R. v. Elliott, L. & C. 103. The presence of only 
one other person than the accused is now sufficient under this section.

A place out of sight of the public footway, where people had no legal 
right to go, but did habitually go without interference, is included. R. v. 
Wellard, L.R. 14 Q.B.D. 63.

Excluding public from court room.]—See note to sec. 174.

I)M. Acts of gross indecency. —Every male person is 
guilty of an indictable offence and liable to five years' imprison
ment and to be whipped who, in public or private, commits, or 
is a party to the commission of, or procures or attempts to pro
cure the commission by any male person of, any act of gross 
indecency with another male person. 53 V7., c. 37, s. 5.

This section is similar in its terms to the English Criminal Law Amend
ment Act of 1885, 48-49 Viet., ch. 69, sec. 11. Under it, it has been held 
that it is an offence for a male person to procure the commission with him
self of an act of gross indecency by another male person. R. v. Jones, 
[1896] 1 Q.B. 4, 18 Cox C.C. 207.

Excluding public from court room.]—Seo note to sec. 174.
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(Amendment of 1900.)

lit* Publishing obscene matter.—Kveryone is guiltx 
of an indictable offence and liable to two years' imprisonment 
who knowingly, without lawful justification or excuse—

(a.) manufactures, or sells, or exposes for sale or to public 
view, or distributes or circulates, or causes to be distributed or 
circulated any obscene book, or other printed, typewritten or 
otherwise written matter, or any picture, photograph, model or 
other object tending to corrupt morals ; or

(b.) publicly exhibits any disgusting object or any indecent 
show ; or

(c.) offers to sell, advertises, publishes an advertisement of, 
or has for sale or disposal any medicine, drug or article intended 
or represented as a means of preventing conception or causing 
of abortion or miscarriage.

2. No one shall be convicted of any offence in this section 
mentioned if he proves that the public good was served by the 
acts alleged to have been done, and that there was no excess in 
the acts alleged beyond what the public good requires.

3. It shall be a question for the court or judge whether the 
occasion of the manufacture, sale, exposing for sale, publishing, 
or exhibition is such as might be for the public good, and 
whether there is evidence of excess beyond what the public 
good requires in the manner, extent or circumstances in, to or 
under which the manufacture, sale, exposing for sale, publishing 
or exhibition is made, so as to afford a justification or excuse 
therefor ; but it shall be a question for the jury whether there 
is or is not such excess.

4. The motives of the manufacturer, seller, exposer, pub
lisher or exhibitor shall in all cases be irrelevant.

Particulars of indictment.]— By sec. 615 it is provided that no count for 
(inter alia) selling or exhibiting an obscene book, pamphlet, newspaper or 
other printed or written matter shall he deemed insufficient on the ground 
that it does not set forth the words thereof ; provided that the court may 
order that a particular shall be furnished by the prosecuton stating what 
passages in such book, pamphlet, newspaper, printing or writing are relied 
on in support of the charge. If the obscene words complained of are in a 
foreign language a translation of them should be set out in the particulars. 
Zenobio v. Axtell, 6 T.K. 162: R. v. 1‘eltier, 28 St. Tr. 62».

Obscenity.]—“ The test of obscenity is whether the tendency of the 
matter charged as obscenity is to deprave and corrupt those whose minds 
are open to such immoral influence, and into whose hands a publication of 
this sort may fall.” II. v. Hicklin, L.R. 3 Q.B. 371, per Cockburn, L.C.J.

The indiscriminate publication of a pamphlet, half of which relates to 
controversial questions which are not obscene, but the other half of which
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in obscene, an relating to impure acts and words, is an offence, although the 
publisher does not sell the pamphlet for the purposes of gain or to 
prejudice good morals (although the indiscriminate sale of it is calculated 
to have that effect), but sells it us a member of a politico-religious society, 
to promote the objects of that society and to expose what he deems to be the 
errors of the Roman Catholic church and the immorality of the confessional. 
It. v. Ilicklin, supra; Steele v. Hrannan, L.K. 7 C.l\ *2(51.

Indecent show.]—A herbalist, who publicly exposed in his shop a picture 
of a man naked to his waist and covered w ith sores, was held to bo properly 
found guilty of a nuisance, though the motive for its exhibition was innocent. 
It. v. Grey, 4 P. & F. 73.

A person who openly exposes or exhibits in any way, street, road, high
way or public place any indecent exhibition is liable to summary conviction 
as a “ vagrant " under secs. ‘207 and ‘208.

Drugs for abortion.]—In a recent case the prisoner, who was a manu
facturer and dealer in medicine advertised as a “ Female Regulator,” was 
indicted under the above sub-sec. (c) for that he “did unlawfully, 
knowingly, and without lawful justification or excuse, offer to sell, advertise 
and have for sale or disposal a certain medicine, drug or article, commonly 
known as “ Friar’s French Female Regulator,” intended or represented as 
a means of preventing conception or causing of abortion or miscarriage, and 
did thereby then commit an indictable offence, contrary to the Crim. Code, 
see. 179, (<•)."

A box of the medicine was produced in evidence. On the back of this 
box, in conspicuous lettering, was printed, “Caution—ladies are warned 
against using these tablets during pregnancy.” Circulars were also pro
duced explaining that its object waste promote a natural condition in the 
patient—it having the properties of an emmenagogue which accompanied 
the remedy. No evidence was offered shewing the ingredients of the tablets, 
and the Crown simply pressed for a conviction for the offence of advertising, 
and contended that the caution in realty counseled the employment of the 
medicine to avoid pregnancy.

It was held by McDougall, County Judge at Toronto, that the words used 
must be taken in their natural and primary sense, and could not in this 
view be treated ns coming within the contemplation of the above section of 
the ('ode, and that the case must be dealt with as though the allegation had 
been the subject of a criminal libel. The learned judge directed the jury 
to return a verdict of not guilty, but reserved a case at the request of the 
Crown prosecutor which is now pending. R. v.Karn (1901), 38 C.L.J.135.

!Amendment of 1900.)

I NO Posting immoral literature. Every one is guilty 
of an indictable offence and liable to two years' imprisonment 
who posts for transmission or delivery by or through the post—

(u.) any obscene or immoral book, pamphlet, newspaper, 
picture, print, engraving, lithograph, photograph, or any pub
lication, matter or thing of an indecent, immoral, or scurrilous 
character; or

(6.) any letter upon the outside or envelope of which, or any 
post card or ]>ost band or wrapper u|k>ii which there are words 
devices, matters or things of the character aforesaid ; or
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(»*.) any letter or circular concerning schemes devised or 
intended to deceive and defraud the public or for the purpose 
of obtaining money under false pretenses.

This section is taken from the Post Office Act, R.8.C. (1880), eh. 35, sec.

Any letter.]— For the statutory definition of a “ post letter ” see ante,

(Amendment of 1893.)

I HI Seduction of girl under sixteen.—Every one is 
guilty of an indictable offence and liable to two years’ imprison
ment who seduces or has illicit connection with any girl of 
previously chaste character, of or alxjve the age of fourteen 
years and under the age of sixteen years. K.S.C., c. 157, s. 3; 
53 V., c. 37, s. 3.

Limitation.]—A prosecution under this section must be commenced 
within one year from the commission of the offence. Sec. 551 (c).

Previously chaste character.]— A similar statute of New York State does 
not punish seduction generally, but only when it is committed under 
promise of marriage, upon an unmarried woman of “ previous chaste 
character.” ‘‘Chaste character,” as thus used in the statute, doesnotmean 
reputation for chastity, but actual personal virtue. Kenyon v. People, 26 
N.Y. 203, 207. The girl must be actually chaste and pure in conduct and 
principle, up to the time of the commission of the offence. Carpenter v. 
People, 8 Barb. 603, 608.

The burden of proof of previous unchastity on the part of the girl is upon 
the accused. Sec. 183 A.

Corroboration.]—Sec. 684 of the Code enacts that “ no person accused of 
an offence under any of the hereunder mentioned sections shall be con
victed upon the evidence of one witness, unless such witness is corroborated 
in some material particular by evidence implicating the accused.

Evidence of the girl’s pregnancy, and of her having been employed in 
domestic service at the defendant’s residence and of facts shewing merely 
a strong probability of there having been no opportunity at which any other 
man could have been responsible for her condition, does not constitute the 
corroborative evidence ‘‘implicating the accused” required by Cr. Code 
sec. 684, in order to sustain a conviction. It. v. YTahey (Ont.), 2 Can. Cr. 
Cas. 258.

The prisoner's admission made after the girl reached the age of sixteen 
that lie had had connection with her may be taken into consideration with 
the other facts, as corroboration of the charge of having had connection 
with her before she becameofthat age. It. v. Wyse (1895), 1 Can. Cr.Cas. 6. 
And a statement made by the accused, before he was charged with the 
offence, that he had been advised that if lie could get the girl to marry him 
he would escape punishment is corroborative evidence implicating the 
accused. Ibid.

Proof of aye.]—By sec. 701 A the following is prima facie evidence to 
prove the age of the girl for the purposes of this section:—(a) Any entry 
or record by an incorporated society or its officers having had the control or 
care of the girl at or about the time of her being brought to Panada if such 
entry or record has been made before the alleged offence was committed ; 
(b) In the absence of other evidence or by way of corroboration of other 
evidence, the judge, or in cases where an offender is tried with a jury the
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jury before whom an indictment for the offence in tried, or the justice 
hel'oro whom it preliminary inquiry thereinto in held, nmy infer the age 
from the appenranee of the girl. .See. 701 A wuhintroduced into theCode by 
the Amending Act of I WOO an.I came into force .lanunry let, IttOl.

A certilleate of registration of birth, coupled with evidence of identity, il
legal evidence of the nge of the person mentioned in it It. v. Vox. [I8WW]
I tj.lt. 179, 1H Vox C.C. 672} It. v. Weaver, L.lt. L* (’.('.It. 86.

Proof of the date of hirth may he given hv some one who wus present at 
the hirth. It. v. Nicholls, 10 Vox 470.

The evidence of the girl ns to her own age would not he admissible. It. 
v. Itishworth, ‘J t^.H. 470; hut qmvre, whether she might not identify the 
certilleate of registration of her own birth if she were the custodian of it. 
Ite Itulley (1886), W.N. HO.

Excluding public from court mow.]—At the trial of any person charged 
with an offence under this, and the nine following sections, or with von 
epiracy or attempt to commit, or living an accessory after the fact to any 
such offence, the court or judge nmy order that the public be excluded from 
the room or place in which the court is held during such trial; and such 
order may be made in any other case also in which the court or judge or 
justice may he of opinion that the same will be in the interests of public 
morals. Soc. 660 A.

IH‘£ Seduction of girl under twenty-one under 
promise of marriage. Kvury one, above the nge of twenty- 
one years, is guilty of tut indictable ollenee and liable to two 
years' imprisonment who, under promise of marriage, seduces 
and has illicit connection with any unmarried female of pre 
viously chaste character and under twenty-one years of age. 
50-51 V., c. 48, s. 2.

Limitation. | The prosecution must take place within one year from the 
commission of the offence. Hee. 661 (c).

Corroboration.]—A conviction is not to be made upon the evidence of 
one witness, unless such witness is corroborated in some material particular 
by evidence implicating the accused. Sec. 684 (r) ; and see note to sec. 
181.

Vinter promise of marriage.] A subsisting promise of marriage between 
tin- seducer and the seduced is necessary. If the man is married, living 
with his wife ami the woman knows it, his act of seduction is not within 
tho section; if she were ignorant of his subsisting marriage the consequence 
would ho otherwise, because the promise then would be binding on him to 
tlm extent of enabling her to maintain against him her civil suit for its 
breach. Wild v. Harris, 7 V.B. WOW; Millwnrd v. Littlewood, 6 Kxch. 776: 
People v. Alger, 7 Parker 333.

A promise of marriage conditional upon her becoming pregnant as a 
result of tho intercourse has been held not to ho sulliciont to support a 
charge under a similar New York law. People v. Van Alstyne, lilt N.K. 
Rep. .'143.

It will be observed that while under sec. 181 the offence consists of 
either seducing or having illicit connection, the offence under this section 
is for seducing and having illicit connection. It is therefore necessary to 
prove that the intercourse was tho result of the man’s solicitation based upon 
tho promise of marriage as a reason for her acquiescence.

Subscgueut marriage of parties.]—The subsequent intermarriage of the 
seducer and the seduced is a good plea in defence of the charge. Sec. IH4 
(•-’).
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1‘revioHnly chaste character.]— See note to him*. 1X1. lender thin, an well 
an the preceding section, the burden of proof of previoim unchnstity in upon 
the accused. Hcc. I Hit A.

f'ndrr twenty-ana.] As to proof of nge, see note to see. I HI.
Hxclmtnifl public from court room. ]—See note to Inst preceding section.

(Amendment of 1900.)
I Hit Seduction of ward or employee. Kvery one is 

guilty of an indictable offence and liable to two years’ imprison
ment

(a.) who, being a guardian, seduces or has illieil connection 
witli his ward ; or

(/>.) who seduces or has illicit connection with any woman 
or girl previously chaste and under the age of twenty-one 
years who is in his employment in a factory, mill, workshop, 
shop or store, or who, being in a common, but not necessarily 
similar, t ' with him in such factory, mill, workshop,
shop or store, is, in respect of her employment or work in such 
factory, mill, workshop, shop or store, under or in any way 
subject to his control or direction, or receives her wages or 
salary directly or indirectly from him.

In the JBHti of the seduction of a ward by her guardian their subsequent 
intermarriage is not a defence. Sec. 1X4 (*J). The word “ guardian ” here 
includes any person who has in law or in fact the custody or control of the 
girl. See. 186 A.

Limitation.—The prosecution must be brought within one year from the 
time of the offence. Sec. f»f»l (t).

Corroboration.]—See sec. UH4.
Excluding public from court room. | See note to sec. IHI.

(Amendment of /!H)tl.)
I Hit A. Burden of Proof. The bunion of proof of 

previous unchastity ou the part of the girl or woman under the 
three next preceding sections shall la» upon the accused.

The t hree sections referred to relate to the following offences : Sedue 
lion of girls under sixteen (sec.'lXI), seduction under promise of mar
riage (sec. I XL' ). and seduction of a ward, or employee (sec. 1811 as 
as amended in this statute).

IH4 Seduction of female passenger on vessel by
employee, etc. Kveryone is guilty of an..............offence
and liable to a tine of four hundred dollars, or to one year’s 
imprisonment who, being the master or other officer or a seaman 
or other person employed on I ward of any vessel, while such 
vessel is in any water within the jurisdiction of the Parliament 
of Canada, under promise of marriage, or by threats, or by the
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exercise of his authority, or by solicitation, or the making of 
gifts or presents, seduces ami has illicit connection with any 
female passenger.

2. The subsequent intermarriage of the seducer and the 
seduced is, if pleaded, a good defence to any indictment for any 
offence against this or either of the two next preceding sections 
except in the case of a guardian seducing his ward. K.S.C eh 
65, sec. 37.

ExclmUug publie from court room.] See note to eec. 181.

IH.V Procuring. Everyone is guilty of an indictable 
offence, ami liable to two years' imprisonment with hard labour, 
who,—

(is.) procures, or attempts to procure, any girl or woman 
under twenty-one years of age, not being a common prostitute 
or of known immoral character, to have unlawful carnal con
nection, either within or without Canada, with any other pri son 
or persons ; or

(/>.) inveigles or entices any such woman or girl to a house 
of ill-fame or assignation for the purpose of illicit intercourse 
or prostitution, or knowingly conceals in such house any such 
woman or girl so inveigled or enticed ; or

(c.) procures, or attempts to procure, any woman or girl to 
liecome, either within or without Canada, a common prostitute; 
or

(</.) procures, or attempts to procure, any woman or girl to 
leave Canada with intent that she may become an inmate of a 
brothel elsewhere ; or

(e.) procures any woman or girl to come to Canada from 
abroad with intent that she may !>ecome an inmate of a 
brothel in Canada ; or

(/.) procures, or attempts to procure, any woman or girl to 
leave her usual place of abode in Canada, such place not being 
a brothel, with intent that she may become an inmate of a 
brothel within or without Canada ; or

(g.) by threats or intimidation procures, or attempts to 
procure, any woman or girl to have any unlawful carnal con
nection, either within or without Canada : or

(h.) by false pretenses or false representations procures any 
woman or girl, not being a common prostitute or of known 
immoral character, to have any unlawful carnal connection, 
either within or without Canada; or

(i.) "as, administers to, or causes to Ik* taken by any 
woman or girl any drug, intoxicating liquor, matter, or thing4



Part XIII OmcNcEM Auainht Morality. [§ |HH| 135

with intent to Ntupefy or overpower ho us thereby to enable 
any peiwm to liave unlawful carnal connection with such 
woman or girl. 53 Viet., ch. 37, hoc. 9 ; K.S.U. ch. 157, hoc. 7.

A conviction for “ unlawfully procuring or attempting to procure ” a 
girl to become a prostitute, in void for duplicity and for uncertainty. If. 
v. Hibson (IHUH), 2 Can. Cr. ('as. 302.

Limitation.] Prosecutions for offences under this section must be 
brought within one year from the commission of the offence. Hec. 581 (c).

Corroboration.]—No person accused of an offence under this section 
shall be convicted upon the evidence of one witness unless such witness is 
corroborated in some material particular by evidence implicating the 
accused. Hec. (1H4.

in It. v. McNamara IIHVI), 20 O.K. 4H9, it was held that on an indict 
ment for attempting to procure a woman to become a prostitute, it is 
admissible to prove in corroboration of the woman's evidence, that the 
house to which the prisoner had taken her had the general reputation of 
being a bawdy house ; (Halt, C.J., Rose and Mae Mahon, .U.,). Mr. Justice 
Rose there adopts the opinion of O’Neall, d., in State v. McDowell. 
Dudley's South Carolina Law A; Kq. Reports 34(1, in which that judge pro
pounds a much more extensive rule and says :

“ Kvery corrupting fact which can be supplied by general proof should 
be excluded. The general proof here is just as satisfactory as the most 
direct proof can be. And in a case in which character is its very
gist I am willing to make that which everybody says, the evidence on which 
a jurv may, if thev choose, convict defendants for keeping a bawdy house." 
Dudley S.C.L. \ Kq. R S46.

With reference to the opinion just quoted, Osler, J.A., says in The 
Queen v. Ht. Clair. 3 Can. Cr. Cas. 551, that he is not prepared to concur 
with it unreservedly.

Search for women in house of ill-fame.]—Whenever there is reason to 
believe that any woman or girl mentioned in section 1H8 has been inveigled 
or enticed to a house of ill-fame or assignation, then upon complaint 
thereof being made under oath by the parent, husband, master or guardian 
of such woman or girl, or in the event of such woman or girl having no 
known parent, husband, master or guardian in the place in which the 
offence is alleged to have been committed, by any other person, to any 
justice of the peace, or to a judge of any court authorized to issue warrants 
in cases of alleged offences against the criminal law, such justice of the 
pence or judge of the court may Issue a warrant to enter, by day or night, 
such house of ill-fame or assignation, ami if necessary use force for the 
purpose of effecting such entry whether by breaking open doors or other
wise, and to search for such woman or girl, and bring her, and the person 
or persons In whose keeping and possession she is, before such justice of 
the peace or judge of the court, who may. on examination, order her to be 
delivered to her parent, husband, master or guardian, or to be discharged, 
as law and justice require. Hec. 574.

Excluding public from court room.] Hee note to sec. 1 HI.

I Ht; Parent or guardian procuring defilement of 
girl.—Kvery one who, living the parent or guardian of any 
girl or woman,—

(a.) procures such girl or woman to have carnal connection 
with any man other than the procurer; or



136 ($ IS«| Ukimi.nal Coiir.

(b.) orders, is party to, |ierinits or knowingly receives the 
avails of the detilement, seduction or prostitution of such girl 
or woman,

is guilty of an indictable otlence, and liable to fourteen 
years' imprisonment if such girl or woman is under the age of 
fourteen years, ami if such girl or woman is of or above the 
age of fourteen years to five years' imprisonment. 53 Viet., ch 
37, sec. 9.

(Added by Amendment uf 1H00).

INK A. "Guardian.”—The word "guardian" in secs. 183 
and 186 includes any person who has in law or in fact the 
custody or control of the girl or child.

Limitation.]—A prosecution tmdei this section must he commenced 
within one year from the commission of the offence. Sec. 551.

Excluding public from court room.] - See note to see. 181.
Proof of age.]—See note to sec. 181.

(Amendment of 1900.)

IH7 Householders permitting defilement. —Kvory
one who, l>eing the owner or occupier of any premises, or 
having, or acting or assisting in the management or control 
thereof, induces or knowingly suffers any girl of such age as in 
this section mentioned to resort to or be in or upon such 
premises for the purpose of being unlawfully and carnally 
known by any man, whether such carnal knowledge is intended 
to Ik* with any particular man, or generally, is guilty of an 
indictable offence and—

(#i.) is liable to ton years’ imprisonment if such girl is 
under the age of fourteen years ; and

(/>.) is liable to two years' imprisonment if such girl is of or 
above the age of fourteen and under the age of eighteen years.

Eriilcmr.]—A father was convicted under n similar section of the 
Knglish Criminal Law Amendment Act, 1885, of knowingly suffering his 
daughter under sixteen to he on the premises for the purpose mentioned, 
although occupied by the father and daughter as their home. K. v. Webster, 
1U Q.H.D. 134, 15 Cox C. C. 776; hut a mother was held not to be guilty 
under it where, for the purpose of obtaining conclusive evidence against a 
man who had seduced her daughter, she permitted him to come to her 
house to repeat his unlawful intercourse. If. v. Merthyr Tydfil Justices. 
10 Times L. If. 375.

Corroboration required.] -See section 084.
Limitation.]—'The prosecution must be commenced within one year from 

the commission of the offence. Sec. 551 (r).
Excluding public from court room.]—See note to sec. 181.
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IHM Conspiracy to defile. Every one is guilty of un 
indictable ollence and liable to two years’ imprisonment who 
conspires with any other person by false pretenses, or false
representat ions or other fraudulent I.....ins, to induce any woman
to commit adultery or fornication.

Corrotutrafiou.]—See sec. 684.
Excluding public from cour I room. ]—See note to hoc. 181.

( A mend ment of 1000 ).
IKW Carnally knowing idiots. -Every one is guilty 

of an indictable offence and liable to four years' imprisonment 
who unlawfully and carnally knows, or attempts to have 
unlawful carnal knowledge of, any female idiot or imbecile, 
insane or deaf ami dumb woman or girl, under circumstances 
which do not amount to rape but where the offender knew or 
had good reason to believe, at the time of the offence, that the 
woman or girl was an idiot, or imbecile, or insane or deaf and 
dumb.

Cor rolwra lion.]—See see. <184.
Excluding public from court room. ]—Bee note to nee. 181.

ID© Prostitution of Indian women. -Every one is 
guilty of an indictable offence and liable to a penalty not 
exceeding one hundred dollars and not less than ten dollars, or 
six months’ imprisonment—

(ft.) who, being the keeper of any house, tent or wigwam, 
allows or suffers any unenfranchised Indian woman to lie or 
remain in such house, tent or wigwam, knowing or having 
probable cause for ladieving that such Indian woman is in 
or remains in such house, tent, or wigwam with the intention 
of prostituting herself therein; or

(/>.) who, being an Indian woman, prostitutes herself 
therein ; or

(r.) who. being an unenfranchised Indian woman, keeps, 
frequents or is found in a disorderly house, tent, or wigwam 
used for any such purpose.

*2. Every person who ap) tears. acts or behaves as master or 
mistress, or as the person who has the care or management, of 
any house, tent or wigwam in which any such Indian woman is 
or remains for the pur|>oxe of prostituting herself therein, is 
deemed to be the keeper thereof, notwithstanding he or she is 
not in fact the real keeper thereof. R.S.C., ch. 43, sec. 100; 
50-61 Viet «-li 88 sec 11

Corroboration.] — See nee. 684.
Excluding public from court room.]—Nee note to nee. 181.
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PART XIV.

NUISANCES.
Sect.

19 1. ( *ommon n n isanee defined.
192. Common nnimnce.fi which are criminal.
193. Common nuisance* which arc not criminal.
19Jf. Selling thing* u nfit for food.
195. Common hand g-house defined.
190. Common gaming-house defined.
197. Common betting-house defined.
193. Disorderly houses.
199. Claying or looking on in gaming-house.
100. Obstructing y trace officer entering a gaming-house.
101 (faming in stocks and merchandise.
10.1. Habitually frequenting places where gaming in stock* i* 

carried on.
■Itto. Gambling in public conveyances.
■10 4. lid tiny and pis 1 -selling.
205. Lotteries.
200. Misconduct in respect to human remains.

IÎM Common nuisance denned. A common nuisance 
is an unlawful act, or omission to discharge a legal duty, which 
act or omission endangers the lives, safety, health, property or 
comfort of the public, or by which the public are obstructed in 
the exercise or enjoyment of any right common to all His 
Majesty’s subjects.

This section in a statement of the common law in regard to indictable 
nuisance*.

Common too/sour.] -The injury or annoyance mu*t he to the whole com
munity in general to constitute a common (•.#•., a public) nuisance, and 
whether or not the number of pernon* affected is sufficient to make it a 
common nuisance is a question for the jury. K. v. White, 1 Burr. 337.

The omiHHion of an electric railway company operating their car* upon a 
highway to use reasonable precautions so as to avoid endangering the lives 
of the public using the highway in common with the company, is a breach 
of legal duty constituting a common nuisance under secs. 101 and 313, for 
which an indictment will lie. It. v. Toronto Ky. Co. (1900), 4 Can. Cr. 
Cas. 4 (Ont.).

The carrying on of an offensive trade is indictable where it i* destructive 
of the health of the neigbourliood or renders the houses untenantable. It. 
v. Davey, 5 Ksp. 217; It. v. Neil, 2 C. & P. 48fl. But if a noxious trade is
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already established in a |dnee remote from habitation» and public» roads, 
and persona afterwards come and build liouee» within the reach of its 
noxious effects; or if a public road be made ho near to it that the carrying 
on of the trade becomes a nuisance to the persons using the road, in those 
cases the party is entitled to continue his trade because it was legal before 
the erecting of the houses in the one case and the making of the road in 
tin- other, li i Croat, 2 * x P. i<;. per Abbott, C.J.; R. v. Net! 
Peake U. 93. If, however, the annoyance is much increased by the exten
sion of the trade carried on, a conviction is proper. It. v. Watt, Moo. A 
Mal. N. P. 281.

Manufacturing or keeping large quantities of gunpowder in towns or 
closely inhabited places is an indictable offence at common law'. U. v. 
Williams, I Russ. Cr. 6th ed. 421 ; K. v. Taylor, 2 Str. 11117; Crowder v 
Tinkler, lit Ves. 017; and the same rule applies to the keeping and storing 
of large quantities of naphtha and rectilied spirits of wine, the same being 
proved to be more inflammable than either spirits or gunpowder and there 
being no efficient means of putting out a tire if communicated to the premises. 
B. i Lister, Dears A B 200, 26 L J M.C. 196. As to the illegal possession 
of explosives for un unlawful object, see sec. 101, ante.

Nuisance by noise if sufficiently great is indictable. Walker v. Brewster, 
L.K. 5 Kq. 25; Bellamy v. Wells, 30 W.K. 158; Christie v. Davey, [1893]
1 Ch. 81(1; excepting, however, noise made in the exercise of statutory 
powers and without negligence. Harrison v. Southwark W. W. Co., 11891J
2 Ch. 409.

thuixuinn to dineUarge a hynl ihity.]—If the legal duty does not exist at 
common law, and a particular penalty is imposed by the statute creating 
the duty, the remedy by indictment for common nuisance is probably 
excluded. Bulbrook v. Uoodere, 3 Burr. 1798 ; Saunders v. Holhorn Board,

I m B. 64, '.I L J B 101
The object with which the omission is made is immaterial if the 

probable result is to affect the public or any appreciable part of the public 
injuriously in any of the ways stated in the section, li. v. Moore, 3 B. A: Ad. 
184 ; li. v. Carlisle, 0 C. & I*. 686; li. v. Llovd, 4 Esp. 200; Barber v. 
Ben lev, [1893] 3 Ch. 447.

Mauler's Hubility. ]—Where works are so carried on as to be a nuisance, 
and the proprietor is indicted therefor, it has been held not to be a defence 
that ho did not personally superintend the works and that he had given 
express orders to his employees that the works should be carried on in a 
manner which, had it been followed, would not have caused a nuisance. 
K. v. Stephens, L.K. I (j.B. 702.

Time.] The public have a right to demand the suppression of a common 
nuisance though of long standing. Weld v. Hornby, 7 East 199: Anony
mous, 3 Camp. 227; Bowler v. Handers, Cro. .lac. 440. But where the 
alleged nuisance relates to the carrying on of a trade, the fact that it has 
been of long standing militates against a finding of nuisance. 1 Kush. Cr. 
5th ed. 442; R. v. Nevill, Ceake K. 93; R. v. Smith, 4 Esp. 111.

Abatement.] If the nuisance is alleged in the indictment to be still con
tinuing Hie judgment may direct that the defendant shall remove it at his 
own cost. I Hawk., eh. 75, sec. 14.

19'i Nuisance endangering public safety. Every 
one is guilty of mi indictable otfenve ami liable to one yearn 
imprisonment or a tine who commit* liny common nuisance 
which endangers the lives, safety or health of the ptihlie, or 
which occasions injury to (lie person of any individual.
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A railroad company was found guilty on an indictment for a nuisance by 
obstructing a public highway, by lowering the same at a point of intersec
tion and thereby making the highway dangerous. Time having elapsed, 
and nothing having been done to abate the nuisance, a motion was made 
for judgment on the verdict, and it was held that the proper sentence was 
that defendants should pay a fine, and that the nuisance complained of be 
abated. It. v. The (5rand Trunk Hailway Co. (1858), 17 V.C.Q.B. 165.

Although a corporation cannot be guilty of manslaughter, it may be 
indicted, under Cr Code sec. 252, for having caused grievous bodily injury 
by omitting to maintain in a safe condition a bridge or structure which it 
was its duty to so maintain, and this notwithstanding that death ensued at 
once to the person sustaining the grievous bodily injury. It. v. Union 
Colliery Co. ( 1000), II Can. Cr. Cas. 523 (B.C.), affirmed 4 Can. Cr. Cas. 
400, :tl Can. H.C.R. 81.

Alterations authorized by statute to be made upon highways must be 
made with reasonable care and so us to cause no unnecessary danger to the 
travelling public or the parties doing the work maybe indicted tinder this 
section, u. v. Burl. 11 Cox 399.

lint Abatement of nuisance. -Any one convicted 
U|K>ii any indictment or information for any common nuisance 
other than those mentioned in the jiremling scetion, shall not 
he deemed to have committed u criminal offence : hut all sueli 
proceeding* or judgment* may be taken and had as heretofore 
to aluite or remedy the mischief done by such nuisance to the 
public right.

Not a “criminal ” offence.]—Qmere, whether the declaration made by 
this section that it shall not he deemed a criminal offence docs not relegate 
the subject to the jurisdiction of the provincial legislatures.

Obstructing highway.]—It is the duty of a municipality, in whom a high
way is vested, to sec that obstructions on the high wav are removed. K. 
v. Cooper (187<I), 40 V.C.Q.B. 294.

It is a nuisance also to obstruct the navigation of a public river, but it 
is a question for the jury in each case to determine whether or not the 
erection of n bridge or wall partly in the river constitutes an actual obstruc
tion. K. v. Betts, Itig.B. 1022.'

A permanent obstruction erected upon a highway without lawful authority 
and which renders the way less commodious than before to the public is a 
common nuisance, although the safety of the public is not endangered. It. 
v. United Kingdom Telegraph Co., 91 L.d.M.C. 166. And this notwith
standing the fact that sufficient space was left for traffic and that the 
telegraph poles which constituted the obstruction were not placed on the 
travelled portion of the road. Ibid.

Where a county council is liable to repair a bridge, the proper remedy 
is indictment, not mandamus. “Indictment will lie; it is an adequate 
remedy, and that being so I do not see why I should take upon myself te 
grant an extraordinary remedy (mandamus).” Per llarrsion, C.J., in lie 
•lamieson and County of Lanark (1870), 38 U.C.Q.B. 047.

Where an indictment for obstructing a highway had been removed by 
certiorari, at the instance of the private prosecutor into the Court of 
Queen’s Bench and defendant was acquitted, it was held that the court had 
no power to impose payment of costs on such prosecutor, except as a con 
dit ion of any indulgence granted in such a case, such as a postponement of 
the trial, or a new trial. K. v. Hart (1880), 45 V.C.Q.B. 1.
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Upon n verdict of guilty to un indictment charging u nuisance by tin* 
obstruction of the King'» highway the proper judgment ia that the nuisat v« 
he abated by the defendants within a time named in the judgment. It. v 
tirover (1892), 23 U K. 92.

Hut a Court of (ieneral Session» in Ontario ha» no authority to make an 
order directing the plaintiff to abate a nuisance (not criminal), the only 
authority on which the sheriff can act in such ease being by a writ of de 
nocumento amorendo. K. v. <irover (1892), 23 O.K. 92; (lien on Highways, 
IH2. The Court of Sessions may, however, award the costs of prosecution 
against the defendants. Ibid. ; Ovens v. Taylor, 19 V.t’.C.P. 54.

In Ontario it has been held that a prosecution of a municipal corporation 
for a nuisance in not keeping a public street in repair must be by indict 
ment, but no preliminary enquiry can be held. It. v. City of London < 1900), 
37 Can. Law dour. 74.

After an acquittal upon au indictment for nuisance in obstructing a 
highway by placing a building on a portion of it, a certiorari will not be 
granted on the Crown's application to remove the indictment with a view of 
applying for a new trial ; or to stay the entry of judgment, »<> that a new 
indictment might be preferred and tried without prejudice. K. v. Whittier 
(1854), 12 r.C.y.B. 214.

Intent. | Where the nuisance, instead of being merely n nuisance affect 
iug an individual or one or two individuals, affects the public at large, and 
no private individual, without receiving some special injury, could have 
maintained an action, an indictment lies to prevent the recurrence of the 
nuisance. The prosecutor cannot proceed by action, but must proceed by 
indictment, but it is not strictly a criminal proceeding, and the doctrine of 
mens rea does not apply. K. v. Stephens ( 1 KOti), L.R. 1 Q.B. 702.

t'otn/ioundnnj the offence. ] All agreements which have for their object 
the stifling of a prosecution for a felony or for a misdemeanor in which the 
public are interested, are contrary to puldic policy and void, and the sanction 
of the magistrate cannot render that legal which is otherwise invalid. 
Corporation of llungerford v. Lattimer ( 1880). 13 Ont. App. 315. Hut 
where in addition to the public misdemeanor an injury to the private rights 
of the prosecutor is also involved, then so long as the private rights of the 
public are preserved inviolate either by the conviction or acquittal of the 
accused, the question between the parties may, with the leave of the Court, 
be referred or otherwise made the subject of agreement. Ibid. ; Keir v. 
Leeman (1844). li Q.H. 308, and in Krror ( 1840), 9 Q.B. 371, and R. v. 
Hlakemore (1852), 14 (j.B. 544.

And it has been held that an indictment for obstructing a public road 
cannot legally be referred to arbitration by an agreement between the 
prosecutor and the accused, llungerford v. Lattimer ( 1880), 13 Ont. App. 
315; but quii'ie as to the effect of the declaration contained in this section 
of tlie Code that the offence is not to lie deemed “criminal.”

I #4 Selling things unfit for food. Every one is 
guilty of mi indictable offence and liable to one year s imprison
ment who knowingly and wilfully exjioaca for sale, or 1ms iu 
his possession with intent to sell, for human food articles which 
he knows to he unfit for human food.

2. Every one wdio is convicted of this offence after a 
previous conviction for the same crime shall be liable to two 
years’ imprisonment.

At common /air.]—The selling of food which is dangerous or unfit for 
human food with knowledge of the fact is an offence at common law. R. v.
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Mixon (INI4), 8 M. \ Sel. II; 13 K.U. 381; Sl.illilo v. Thom|.non (1873), I 
y.H.I), 12. If dentil eiiHiies from eating Hueli food, the seller knowing that 
it is dangerous is indictable for manslaughter. R. v. Stevenson (lhtil), 3 
F. & F. IOt$; If. v. Kempson (1803), 28 L. ,1. (Kng.) 477.

Procedure.]—It is not competent for magistrates where an information 
chargee an offence under this section which they have no jurisdiction t«- try 
summarily, to convert the charge Into one under a municipal by-law which 
they have jurisdiction to try summarily, and to so try it on the original 
information. If. v. Dungey (1001), 3 Can. Cr. «'as. 38.

Adulterated foods and drugs.]—Other provisions regarding the adultera
tion of foods and drugs and the sale or exposure for sale of the adulterated 
article are contained in the Adulteration Act, U.8.C. 1880, eh. 107, and 
amendments thereto.

Section 23 of that Act, as amended by sec. 0 of chapter 20 of the Canada 
statutes of 1800, and by see. 3 of chapter 24 of the statutes of 1808, is as 
follows:

(23) Kvery person who, by himself or his agent, sells, offers for sale, or 
exposes for sale, any article of food or any drug, which is adulterated within 
the meaning of this Act, shall,

(rt.) if such adulteration is, within the meaning of this Act, deemed to 
be injurious to health, for a first offence incur a penalty not exceeding two 
hundred dollars and costs, or three months' imprisonment, or both, and for 
each subsequent offetu e a penalty not exceeding five hundred dollais and 
costs, or six months’ imprisonment, or both, ami not less than fifty dollars 
ami costs;

(M if such adulteration is, within the meaning of this Act, deemed not 
to be injurious to health, incur for each such offence a penalty not exceed
ing one hundred dollars and costs, and not less than five dollars and costs.

2. Provided that if the person accused proves to the court before which 
the case is tried that he had purchased the article in question as the same in 
nature, substance and quality as that demanded of him by the purchaser or 
inspector, and with a written warranty to that effect,—which warranty, in the 
form of the third schedule to this Act, is produced at the trial of the case, 
and that lie sold it in the same state as when he purchased it, and that he 
could not with reasonable diligence have obtained knowledgeof its adultera
tion, he shall be discharged from the prosecution, but shall be liable to pa> the 
costs incurred by the prosecutor, unless he has given due notice to him that 
he will rely on the above defence, and has called the party from whom he 
purchased the said article into the case, as provided for by the next follow
ing sub-section of this section, in which case he shall be liable only to the 
forfeiture provided by section 21 of this Act.

3. The person presenting the defence referred to in the next preceding 
sub-section shall, upon his sworn declaration that he purchased the article 
in good faith, and as provided for in the said sub-section, obtain a summons 
to call such third party Into the case: and the court shall at the same time 
hear all the parties, and decide upon the entire merits of the case, not only 
as regards the person originally accused, but also as regards the third party 
so brought into the case.

Section 28 of the same Act as amended 1890, ch. 20, sec. II, and 1898, 
eh. 24, sec. 8, making the following special provision as to the costs of 
analysis and for the taxation of a counsel fee in prosecutions thereunder: —

(28) Any expenses incurred in procuring and analyzing any food, drug 
or agricultural fertilizer, in pursuance of this Act, shall, if the person from 
whom the sample is taken is convicted of having in his possession, selling, 
offering or exposing for sale, adulterated food, drugs or agricultural ferti
lizers, in violation of this Act, be deemed a portion of the costs of the 
proceedings against him, and shall be paid by him accordingly; and in all



Vaut XIV Xl'INAM K.s. |§ I!M»| 14a

other cases such expenses «hall he paid as part of tlie expenses of the officer, 
or by the person who procured the sample, as the case may be.

2. Such expenses of prosecution shall also include a reasonable counsel 
fee, in the discretion of the judge ; and in the case of a private proseutor, if 
the prosecution is dismissed as being instituted without reasonable and 
probable cause, the costs of such defence shall be taxed against such 
prosecutor.

Nothing in the Adulteration Act affects the power of proceeding by 
indictment or takes away any other remedy against any offender under it. 
fan. Stats. ININ, eh. 24, sec.’9.

IM Common bawdy-house defined. A common 
bawey-house is a house, room, «et of rooms or place of any 
kind kept for purposes of prostitution.

Itamli/-lioHHt’s.] —The keeping of a bawdy-Imnse is a nuisance at common 
law, on the ground both of its corrupting public morals and its endangering 
the public peace by reason of dissolute persons resorting thereto. I Russell 
ou frimes, 5th ed., 427 ; Hawkins I'leas of the Crown, h. 1, eh. 74, sec. I. 
Sec. IPS declares it to be an indictable offence punishable with one year's 
imprisonment.

The vagrancy clauses of the Code (secs. 207 and 208), also deal with this 
offence by declaring t hat a keeper of a bawdy - house is a vagrant and may 
be punished on summary conviction. (Sec. 208 us amended by 57-58 Viet., 
ch. 57, and H3-H4 Viet., oh. 40.)

It is immaterial whether indecent or disorderly conduct is or is not 
perceptible from the outside. Stepli. Crim. Law, 122; U. v. Rice (1800), 
L.R I < • K

The term “house of ill-faiue “ is synonymous with “bawdy-house,” 
Century Diet., verb, “house." A “brothel" is a place where people of 
opposite sexes are allowed to resort for illicit Intercourse. A house occupied 
by one woman for the purpose of prostituting herself therein with a number 
of different men, but not allowing other women to use the premises for a like 
purpose is not a “brothel,” Singleton v. Kllison, [1895] 1 (j.B. 007; 04 
L..I.M.C.123; but the use of a single room by a lodger in a house in like 
manner to a bawdy-house has been held to constitute the keeping of a 
“ bawdy-house.” K. v. Pierson (1705), 2 Ld. Raym. 1197, 1 Salk. 382.

In the United States it has been held that a Hat boat floating on :i river 
may be a “ house of ill-fame,” State v. Mullin, 35 Iowa 199; and that a 
tent may he a ” disorderly house,” Hillman v. State. 2 Texas ft. App. 222; 
or a- room in a steamship, Coin. v. Bill man, 118 Mass. 450. The word 
“ house ” ns used in statutes for the suppression of “ disorderly houses ” is 
used in a generic sense, and applies to nearly all kinds of buildings, and is 
not restricted to dwelling houses. State v. Powers, 30 Conn. 77.

The keeping of a bawdy-house is a nuisance indictable at common law, 
3 Inst., ch. 98, p. 204, I Hawk. P.C., ch. 74 and 75, sec. 0, and the common 
law punishment was by tine or imprisonment, but without hard labour.

A feme covert may be guilty of the offence as well ns if she were a feme 
sole, for the kreftimj the house does not necessarily import property but 
may signify that share of government which the wife has in a family as well 
as the husband. B. v. Williams (1712), I Salk* 888.

(Amendment of IS!)/).)
I !Ht. Common gaming-house defined. A common 

gaming house in—
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(<#-.) a house, room or place kept by any person for gain, to 
which persons resort for the purpose of playing at any game of 
chance, or at any mixed game of chance ami skill ; or

(6.) a house, room or place kept or used for playing therein 
at any game of chance, or any mixed game of chance and skill, 
in which

(i.) a hank is kept by one or more of the players 
exclusively of the others ; or

(ii.) in which any game is played the chances of which 
are not alike favourable to all the players, including 
among the players the banker or other per on by whom 
the game is managed, or against whom the game is 
managed, or against whom the other players stake, play or 
bet.

2. Any such house, room or place shall be a common gam
ing-house although part only of such game is played there and 
any other part thereof is piayed at some other place, either in 
Canada or elsewhere, and although the stake played for, or any 
money, valuables or property depending on such game is in 
some other place, either in Canada or elsewhere.

(iamimj houses at common laic.]—All common gaming houses are nuis
ances in r he eves o!' the law; not only because they are great temptations to 
idleness, but also because they are apt to draw together great numbers of 
disorderly persons, which cannot but be very inconvenient to the neighbour
hood. 1 Hawkins’ Pleas of the Crown, oh. 75, sec. 6.

The principle upon which common gaming houses are punishable as 
nuisances is that they are detrimental to the public, ns they promote 
cheating and other corrupt practices; and incite to idleness and avaricious 
ways of gaining property, great numbers whose time might otherwise lie 
employed for the good of the community. Jenks v. Turpin (1884), 13 
Q.B.l). 505, 514; Russell on Crimes, 1806, 6th ed. I., 741.

It makes no difference that the use of the house and the gaming therein 
was limited to the subscribers and members of a clubhand that it was not 
open to all persons who might be desirous of using the same; a common 
gaming-house is that which is forbidden—that is. a house in which a large 
number of persons are invited habitually to congregate for the purpose of 
gaming. Per Hawkins, .1., in Jenks v. Turpin (1884), 13 Q.B.l). 505, 516.

At common law the playing at any game was legal and permissible: II 
Co. Hep. 87; and reference is to be had to the statutes alotie to see what 
games are rendered unlawful. Jenks v. Turpin, supra.

Evidence.] —A room reported to for the purpose of playing the game of 
poker is not shewn to be kept “for gain” under sec. 196 {a) by the mere 
proof that the proprietor who participated in the game on equal terms with 
the others, was allowed by the consent of the players, and not as a matter 
of right nor as a condition on which the playing took place, to take small 
sums from the stakes on several occasions by way of reimbursement for 
refreshments provided by him to the players, where such sums are not shewn 
to exceed the coat or value of the refreshments. K. v. Saunders (1900). 3 
Can. Cr. Cas. 495 (Ont.).

But if the “ rake-off” be for the benefit of the proprietor, a conviction 
will be maintained. R. v. Brady (1896), 10 Que. S.C. 539.
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The game of “blackjack” is a game of chance, and a place kept or 
used for playing it, although not kept for gain, is a common gaming house 
underCr. Code sec. 196(6). It. v. Petrie (1900), 9 Can. <’r. Cas. 499 (B.C.).

The keeping of a house, room or place for playing a game of chance or 
mixed game of chance and skill in which the chances of the game are in favour 
of the player who is the dealer or banker therein for the time being, is an 
indictable offence under secs. 196 and 198, if the position of dealer or banker 
passes from one player to another by the chances of the game and not by 
rotation. Ibid.

That a house is “common ” does not necessarily mean that it is open to 
everyone; it may be of limited access. K. v. Ah l*ow (1880), I L.C.R.. 
pt. 1, p. 147; R. v. Laird (1894), 9 Rev. de Jurisprudence (Que.) 989.

A magistrate might reasonably decide that a room was a common gaming 
house if it is commonly used or adopted for gaming, frequented by many 
people promiscuously, especially if by many various persons, by a fortuitous 
concourse, or without the necessity of any direct or personal invitation from 
the occupier or other person legally entitled to the sole enjoyment of the 
room or place, and if thereby a general opportunity of gaming though with 
out any fixed intention or invitation to do so. I’er Begbie, C.J., in if. v. 
Ah I*ow (1880), 1 B.C.R., pt. 1, p. 152. Such an establishment will be a 
common gaming house though a large part of the general public are excluded 
by keys or watch-words, or in any other manner. Ibid.

Finding of gaming instruments as evidence.] —Sec. 702 provides that when 
any cards, dice, balls, counters, tables or other instruments of gaming used 
in playing any unlawful game are found in any house, room or place 
suspected to be used as a common gaming-house, and entered under a war
rant or order issued under this Act, or about the person of any of those who 
are found therein, it shall be priraâ facie evidence, on the trial of a prosecu
tion under section 198 or section 199. that such house, room or place is 
used as a common gaming-house, and that the persons found in the room 
or place where such tables or instruments of gaming are found were 
playing therein although no play was actually going on in the presence of 
the officer entering the same under such warrant or order, or in the presence 
of those persons by whom he is accompanied as aforesaid. Sec. 702 as 
amended by the Code Amendment Act 1900.

Evidence of unlawful gaming.]—In any prosecution under section 198 for 
keeping a common gaming house, or under section 199 for playing in a 
common gaming house, it shall be priraâ facie evidence that a house, room 
«•r place is used as a common gaming-house, and that the persons found 
therein were unlawfully playing therein—

(a.) if any constable or officer authorized to enter any house, room or 
place, is wilfully prevented from, or obstructed or delayed in entering the 
same or any part thereof ; or

(6.) if any such house, room or place is found fitted or provided with 
any means or contrivance for any unlawful gaming, or with any means or 
contrivance for concealing, removing or destroying any instruments of 
gaming. Hec. 703 as amended by the Code Amendment Act 1900.

Property in Canada or elsewhere.]— The second sub-section was passed to 
override the decision in R. v. Wettman (1894), 1 Can. Cr. Cas. 287.

An Knglish statute against bigamy (24 & 25 Viet. (Imp.), eh. 100, sec. 
57), using the words “ whether the second marriage shall have taken place 
in England or Ireland or elseivhere" was held, in Karl Russell’s trial, [1901] 
A.C. 446, to apply to the marriage of a British subject celebrated beyond the 
King’s dominions.

Place used for gaming in stocks.]—See sec. 201 (3).

10—CRIM. CODE.
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I in. Common betting-house defined. A common 
betting-house is u house, office, room or other place -

(<#) * kept or used for the purpose of betting between
persons resorting thereto and

(i.) the owner occupier, or keeper thereof :
(ii.) any person using the same;
(iii. ) any person procured or employed by, or acting 

for or on behalf of any such person ;
(iv.) any person having the care or management, or in 

any manner conducting the business thereof ; or 
(/>. ) opened, kept or used for the purpose of any money or 

valuable thing being received by or on behalf of any such 
person as aforesaid, as or for the consideration,

(i.) for any assurance or undertaking, express or 
implied, to pay or give thereafter any money or valuable 
thing on any event or contingency of or relating to any 
horse race or other race, tight, game or sport ; or

(ii.) for securing the pay mont or giving by some oilier 
person of any money or valuable thing on any such event 
or contingency ; or

(Amendment of 1895).
(c.) opened, or kept for the purpose of recording or register

ing bets upon any contingency or event, horse race or other 
race, tight, game or sport, or for the purpose of receiving money 
or other things of value to be transmitted for the purpose of 
being wagered upon any such contingency or event, horse race 
or other race, tight, sport or game, whether any such bet is 
recorded or registered there, or any money or other thing of 
value is there received to be so transmitted or not; or

(d.) opened, kept or used for the purpose of facilitating, or 
encouraging or assisting in, the making of bets upon any con
tingency or event, horse race or other race, tight, game or 
sport, by announcing the betting upon, or announcing or 
displaying the results of, horse races or other races, tights, 
games or sports, or in any other manner, whether such contin
gency or event, horse race or other race, fight, game or sport, 
occurs or takes place in Canada or elsewhere.

Other place.]—In construing the words ‘‘other pince” the doctrine of 
“ ejusdem generis ” is applicable, and the meaning of the word “place” 
must be controlled by the specific words, “ house, office, or room.” Powell 
v. Kempton Park, [1897] 2 Q.B. 242. [1899] A.C. 14:$.

In The Queen v. Humphrey, [1898] 1 Q.B. 875, an archway which was a 
private thoroughfare leading from a public street into a yard containing 
dwelling houses, stables and workshops, which the prisoner was accustomed

44



I’akt XIV. Nuisances. [§ lî»H ] 147

to n sort to for the purpose of tietting with persons who came to him there, 
was held to he a ‘’place" within the meaning of the Betting Act 1853, (Iti 6i 
IT Viet. (Imp.), ch. 1IV) secs. 1, 3. And see Brown v. Patch, [1899]
I Q.B. 892: Belton v. Bushy, [1899] 2 Q.B. 380.

• 'ode sec. 204 (2) validates betting on a racecourse of an incorporated 
association during the actual progress of a race meeting.

Pride hoc.] A hank, a telegraph office, and another office were simultane
ously opened in a town. Moneys were deposited in the hank by various 
persons, who were given receipts therefor in the name of a person in the 
United States, which receipts were taken to the telegraph office, where 
information as to horse races being run in the United States was furnished 
to the holders of the receipts, who telegraphed instructions to the person 
there for whom the receipts were given to place, and who placed bets 
equivalent to the amounts deposited on horses running in the races, and on 
their winning the amounts won were paid to the holders of the receipts at 
the third office by telegraphic instructions from the persons making the bets 
in the United States : — Held, on the evidence and admissions to the above 
effect, that the defendant, who kept the telegraph office, was properly con
victed of keeping a common betting house under secs. 197-198 of the Code.
1 i. v. Osborne (189(1), 27 O.K. 185.

IWN Keeping disorderly house. Every one is guilty 
of an indictable offence and liable to one year’s imprisonment 
who keeps any disorderly bouse, that is to say, any common 
bawdy-house, common gaming-house or common betting-house, 
as hereinbefore defined.

2. Any one who appears, acts, or behaves as master or 
mistress, or as the person having the care, government or 
management, of any disorderly house shall be deemed to be the 
keeper thereof, and shall be liable to be prosecuted and 
punished as such, although in fact he or she is not the real 
owner or keeper thereof.

IHsonterly house.]—The term “disorderly house ” in Cr. Code 783 (/) 
has been held to apply only to those cases which fall within this statutory 
definition. Ex parte John Cook (1895), 3 Can. Cr. Cas. 72 (B.C.).

And a more limited meaning is given in a recent (Quebec decision where 
it was held that the meaning of the words “ disorderly house” in secs. 783 
(a) and 784, is governed by the rule noscitur a sociis, and is therefore 
restricted to houses of the nature and kind of a house of ill-fame or bawdy- 
house. R. v. France (1898), 1 Can. Cr. Cas. 321 (Que.)

A house will be none the less a public nuisance because it is found to be 
disorderly as well as a bawdy-house. It is in law disorderly if it be a bawdy- 
house. R. v. Munro (18(14), 24 U.C.Q.B. 44.

bescribimj the offence.]—The information need only give a concise and 
legal description of the offence charged, and contain the same certainty as 
an indictment. The description of the charge must include every ingredient 
required by the statute to constitute the offence, but, as in an indictment, 
the statement of the offence may be in the words of the enactment which 
describes it or declares the transaction to be an indictable offence R. v. 
Taylor (1824), 3 B. & C. 502, (112; R. v. France (1898), 1 Can. Cr. Cas. 321 
(Que.).

Procedure.]—Where there is nothing upon the face of a conviction for 
keeping a house of ill-fame to shew whether the police magistrate who tried 
the case acted under the “ summary trials ” clauses of the Code, by virtue
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of which he has an absolute jurisdiction in respect of that offence, or simply 
as a justice of the peace under the “ summary convictions" clauses and of 
Code secs. 1207 and 208, and the conviction is defective in form but is 
amendable if within the “ summary conviction ” clauses and not amend
able if under the “ summary trials ” clauses, the court will treat it as 
a “summary conviction" and correct the same under Code sec. 880, by- 
reducing the term of imprisonment where the sentence is in excess of that 
authorized by law. R. v. Spooner, (1900), 4 Can. Cr. Cas. 209 (Ont.).

Semble, upon indictment under sec. 198, the offence of keeping a common 
bawdy-house is punishable in Ontario by a sentence to the “ Mercer Reforma
tory ” for any term less than two years under sec. 24 of the Public Prisons 
Act, R.8.C. cli. 1811, which section remains unrepealed by the Code. Ibid.

Evidence.}—The owner of a house who leases it to another person ki.ow 
ing and assenting when the lease was made to the purpose of the latter to 
maintain it as a common buwdy house, thereby does an act for the purpose 
of aiding the lessee to commit the indictable offence of keeping a disorderly 
house, ami he may be indicted and convicted as a principal under Cr. Code 
sec. til (ft). R. v. Roy (1900), 2 Can. Cr. Cas. 472 (Que.).

In R. v. Barrett (18(12), 22 L.J.M.C. 2ti, the accused let a house to a 
weekly tenant who used it as a brothel, but it was not proved that the 
accused received any additional rent by reason of the nature of the occupa
tion or in any way participated in the direct profits of the immorality carried 
on there; but he had notice that the house was used for immoral purposes, 
and he did not give the tenant notice to quit. It was held that he could not 
be convicted of keeping the house as a disorderly house.

In R. v. Stannard (18(12), 22 L.J.M.C. til, the owner of a house let it in 
separate apartments on weekly tenancies to several women, who with his 
knowledge and consent used them for purposes of prostitution. He did not 
himself live in the house, and received no direct share in the immoral gains 
of the women, nor had he any control over them except such as might arise 
indirectly from his power as landlord to terminate any tenancy at the end 
of a week. It was held that he could not be convicted of keeping the house.

Keeping a house of ill-fame or disorderly house is a cumulative offence, 
and although the charge is in general terms, evidence may be given of 
particular facts and of the particular time of such facts. Clark v. Periaur 
(1742), 2 Atk. 229; Roscoe’s (’rim. Kvid., 11th ed., 772. It is not necessary 
to prove who frequents the house, which in many cases it might be Impos
sible to do, but if unknown persons are proved to have been there, eoudti1- 
ing themselves in a disorderly manner, it will maintain an indictment. 
I'Anson v. Stuart (1787), 1 T.R. 754. A common bawdy-house is defined 
by sec. 195 of the Code to be a house, room, set of rooms or place of any 
kind, kept for purposes of prostitution. It is immaterial whether indecent 
or disorderly conduct is or is not perceptible from the outside. Steph. 
Grim. Law 122.

It is not necessary that it should be proved that any indecent or disorderly 
conduct was visible from the exterior of the house. R. v. Rice (18titi), 
L.R. 1 C.C.R. 21.

Appearing as the keeper.]—The sub-section as to acting or appearing as 
the mistress of the house, Cr. Code 198 (2), originated in the English 
“ Disorderly Houses Act, 1751,” 25 (leo. 2, eh. 3(1. By sec. 8 of that 
statute it was enacted that any person who shall appear,act or behave him
self or herself as master or mistress, or as the person having the care, 
government, or management of any bawdy-house, gaming house, or other 
disorderly house, shall be deemed and taken to be the keeper thereof, and 
shall be liable to be prosecuted and punished as such, notwithstanding lie 
or she shall not be in fact the real owner or keeper thereof.

In R. v. Spooner (1900) 4 Can. Crim. Cas. 209, a plea of guilty to the 
charge of “ appearing the keeper of a house of ill-fame ” was held eqniva-
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lent to an admission that she kept a house of ill-fame. The words used in 
the charge did not charge an offence known to the law under that form of 
words so as to give them any technical meaning, nor do they follow the 
phraseology of sub-sec. (2) of sec. 198 which enacts that “ Any one who 
appears, acts or behaves as master or mistress, or as the person having the 
care, government or management of any disorderly house [any common 
bawdy-house, common gaming-house or common betting house as defined 
by sees. 195, 191» and 197] shall be deemed to be the keeper,” etc. It is 
-ubmitted that the sub-section does not become operative until the fact that 
the house is a disorderly house is proved or admitted. The offence is, by 
its nature, one to be proved by shewing a series of circumstances, consti
tuting the house a disorderly one, a continued use of the same for purposes 
of prostitution where the charge is for the keeping of a common bawdy- 
house. hoes the accused admit either such continued keeping of the house 
for purposes of prostitution or the ill-reputation of the house bv admitting 
that she appears the keeper of a house of ill-fame ? The meaning of the 
words should not be extended beyond their ordinary acceptation, and if 
there be any ambiguity the construction most favourable to the prisoner 
should be taken. In common parlance a person may be said to appear such 
keeper if she were unquestionably the keeper of a house which had some of 
the appearances or indications of being a house of ill-fame, but in point of 
fact was not. And an isolated act of prostitution carried on in the house 
with the connivance of the mistress thereof might make such mistress 
appear the keeper of a bawdy-house, although the house was in fact one of 
good repute. It is submitted that the decision in It. v. Spooner (1900) 4 
Can. Crim. Cas. 209, would have been much more satisfactory had the con
viction for 14 keeping ’’ been set aside as not warranted by the plea of 
guilty to ‘‘appearing the keeper” and the commitment set aside as not 
disclosing any offence known to the law.

Finding gaming instruments.]—See secs. 702 and 703.
Obstruction o f officer as evidence.]—See sec. 703.

I a# Playing or looking on in gaming-house.--
Every one who plays or looks on while any other person is 
playing in a common gaming-house is guilty of an offence and 
liable, on summary conviction before two justices of the peace, 
to a penalty not exceeding one hundred dollars and not less 
than twenty dollars, and in default of payment to two months' 
imprisonment. R.S.C. ch. 158, sec. 6.

See note to see. 198, and see secs. 702 and 703.

•iOO Obstructing police officer entering a gaming
house.—Every one is guilty of an offence and liable, on sum
mary conviction before two justices of the peace, to a penalty 
not exceeding one hundred dollars, and to six months’ imprison
ment with or without hard labour who—

(a.) wilfully prevents any constable or other officer duly 
authorized to enter any disorderly house, as mentioned in sec
tion one hundred and ninety-eight, from entering the same or 
any part thereof ; or

(b.) obstructs or delays any such constable or officer in so 
entering ; or
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(c.) by any bolt, chain or other contrivance secures any 
external or internal door of, or means of access to, any common 
gaming-house so authorized to be entered : or

(d.) uses any means or contrivance whatsoever for the pur
pose of preventing, obstructing or delaying the entry of any 
constable or officer, authorized as aforesaid, into any such 
disorderly house or any part thereof. R.S.C. ch. 158, sec. 7.

See note to sec. 190.

5MH. Gaming in stocks and merchandise. Every 
one is guilty of an indictable offence and liable to five years’ 
imprisonment, and to a fine of five hundred dollars, who, with 
intent to make gain or profit by the rise or fall in price of any 
stock of any incorporated or unincorporated company or under
taking, either in Canada or elsewhere, or of any goods, wares 
or merchandise—

(a.) without the bond fide intention of acquiring any such 
shares, goods, wares or merchandise, or of selling the same, as 
the case may be, makes or signs, or authorizes to be made or 
signed, any contract or agreement, oral or written, purporting 
to be for the sale or purchase of any such shares of stock, 
goods, wares or merchandise : or

(b.) makes or signs, or authorizes to be made or signed, any 
contract or agreement, oral or written, purporting to be for the 
sale or purchase of any such shares of stock, goods, wares or 
merchandise in respect of which no delivery of the thing sold 
or purchased is made or received, and without the hand fide 
intention to make or receive such delivery.

2. But it is not an offence if the broker of the purchaser 
receives delivery, on his behalf, of the article sold, notwith
standing that such broker retains or pledges the same as 
security for the advance of the purchase money or any part 
thereof.

3. Every office or place of business wherein is carried on 
the business of making or signing, or procuring to be made or 
signed, or negotiating or bargaining for the making or signing 
of such contracts of sale or purchase as are prohibited in this 
section is a common gaming-house, and every one who as 
principal or agent occupies, uses, manages or maintains the 
same is the keeperof a common gaming-house. 51 Vict.,ch. 42, 
secs. 1 ami 3.

Stock gambling.]—A broker, who merely acts ns such for two parties, one 
a buyer and the other a seller, without having any pecuniary interest in the 
transaction beyond his fixed commission, and without any guilty knowledge 
on his part of the intention of the contracting parties to gamble in stocks
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or merchandise, is not liable to prosecution under sec. 201, paragraphs 1.1) 
and (ft), of the Criminal Code of Canada, nor as accessory under sec. 01. 
li. v. Dowd (1899), 4 Can. Cr. Cas. 170 (Que.), per Choquette, Sessions 
•ludge at Montreal.

In re Croumire, [1808] 2 Q.B. JIHIJ, transactions between a stockbroker 
and his client foi differences on the sale and purchase of shares resulted in 
a balance in favour of the client. The broker agreed to sell certain stock 
to the client in settlement of the balance due, and forwarded a contract 
note to the client. The stock not having been delivered, the client claim* d 
to prove against the broker’s estate in bankruptcy for damages for non 
delivery of the stock ; but the Court of Appeal (Smith, Williams and Rigby. 
L.JJ.), held that, as the balance resulting from the gambling transactions 
was not recoverable, there was no valid consideration for the promise to 
deliver the stock, and therefore that the proof must be rejected. The 
client had deposited money to cover any loss which might arise on the 
gaming transactions, a balance of which still remained in the broker's 
hands to the credit of the client, and as to this sum it was held that tin- 
client was entitled to prove against the broker’s estate, as the money had 
not been used for the purpose for which it was deposited.

In re (Here, [1899] I Q.B. 794, an appeal was taken by n trustee in 
bankruptcy against the allowance of a proof of claim by a creditor in respect 
of certain stock and share transactions between himself and the bankrupt, 
and the question was whether the transactions in question were gambling or 
wagering transactions, and, as such, void under the Gaming Act, 1845 (8 
and 9 Viet. (Imp.), c. 109, s. 18). The bankrupt had carried on business 
as a dealer in stock and shares, and Moss, the creditor, had had dealings 
with him on the “cover” or “ margin” system. Moss’s claim consisted 
of the differences in the market price of certain stocks sold by the bankrupt 
to Moss at the day named for delivery, and the price for which the sale was 
made. The “sold note,” read as follows: “I beg to advise having sold 
you 20 Canadas—Cover, 1 % ; price, 504 ; plus, 4th, if the stock is taken 
up,” etc., really a contract of sale of the stock. The words “ plus 4th, if 
stock is taken up,” indicating, in the opinion of the Court of Appeal, that 
the buyer need not take up the stock unless he chose, but that, if lie did. 
he was to pay the extra 4th. It was held that the contract was really a 
bargain for differences, with an option to the buyer to pay 4th more, when 
the contract was to be a real one for the purchase and delivery of the 
stock, and that it was, therefore, a contract “by way of gaining and 
wagering ” within the meaning of the Gaming Act (Eng.), 1845.

Onus o f proof. |—By s. 704, whenever, on the trial of a person charged 
with making an agreement for the sale or purchase of shares, goods, wares 
or merchandise in the manner set forth in section two hundred and one, 
it is established that the person so charged has made or signed any such 
contractor agreement of sale or purchase, or has acted, aided or abetted in 
the making or signing thereof, the burden of proof of the bona fide inten
tion to acquire or to sell such goods, waves or merchandise, or to deliver or 
to receive delivery thereof, as the case may be, shall rest upon the person 
so charged.

*£02. Frequenting “ bucket-shops." Every one is 
guilty of an indictable offence and liable to one year's imprison
ment who habitually frequents any office or place wherein the 
making or signing, or procuring to be made or signed, or the 
negotiating or bargaining for the making or signing, of such 
contracts of sale or purchase as are mentioned in the section 
next preceding is carried on. 51 Viet., ch. 42, sec 1.



Criminal Code.152 [$

iOIl Gaming in public conveyances. -Every one is 
guilty of an indictable offence and liable to one years imprison
ment who-—

(a.) in a railway car or steaml>oat, used as a public 
conveyance for passengers, by means of any game of cards, 
dice, or other instrument of gambling, or by any device of 
like character, obtains from any other person any money, 
chattel, valuable security or property ; or

(/>) attempts to commit such offence by actually engaging 
any person in any such game with intent to obtain money or 
other valuable thing from him.
2. Every conductor, master or superior officer in charge of, 

and every clerk or employee when authorized by the conductor 
or superior officer in charge of, any railway train or steamboat 
station or landing-place in or at which any such offence, as 
aforesaid, is committed or attempted, must, with or without 
warrant, arrest any person whom he has good reason to believe 
to have committed or attempted to commit the same, and take 
him before a justice of the peace, and make complaint of such 
offence on oath, in writing.

3. Every conductor, master or superior officer in charge of 
any such railway car or steamboat, who makes default in the 
discharge of any such duty is liable, on summary conviction, to 
a penalty not exceeding one hundred dollars and not less than 
twenty dollars.

4. Every company or person who owns or works any such 
railway car or steamboat must keep a copy of this section 
posted up in some conspicuous part of such railway car or 
steamboat.

5. Every company or person who makes default in the dis
charge of such duty is liable to a penalty not exceeding one 
hundred dollars and not less than twenty dollars. R.S.C., c. 
160, ss. 1, 3 and 6.

204. Betting and pool-selling. —Every one is guilty of 
an indictable offence and liable to one years imprisonment, and 
to a tine not exceeding one thousand dollars, who—

(«.) uses or knowingly allows any part of any premises 
under his control to be used for the purpose of recording or 
registering any bet or wager, or selling any pool ; or

(5.) keeps, exhibits, or employs, or knowingly allows to 
be kept, exhibited or employed, in any part of any premises 
under his control, any device or apparatus for the purpose 
of recording any bet or wager or selling any pool ; or
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(#•.) becomes the custodian or depositary of any money 
property or valuable thing staked, wagered or pledged ; or 

(</.) records or registers any bet or wager, or sells any 
pool, upon the result—

(i.) of any political or municipal election :
(ii.) of any race ;
(iii.) of any contest or trial of skill or endurance of 

man or beast.
2. The provisions of this section shall not extend to any 

person by reason of his becoming the custodian or depositary 
of any money, property or valuable thing staked, to be paid to 
the winner of any lawful race, sport, game, or exercise, or to 
the owner of any horse engaged in any lawful race, or to bets 
between individuals or made on the race course of any incor
porated association during the actual progress of a race meet
ing. I?.S < c. I.")!», s. !*.

The object of the Législature in enacting the latter part of sub-sec. 2 of 
sec. 204 apparently was to reserve the race courses of incorporated associa
tions to places where bets might be made during the actual progress of race 
meetings, without the bettors being subject to the penalties of that section. 
An agreement for the sale of betting and gaming privileges at a race 
meeting by an incorporated association, who are the lessees of an incor
porated association, the owners of the race course, is not illegal. Stratford 
Turf Association v. Fitch (1807), 28 Ont. R. 570.

(Amendment of 180J).

'*03. Lotteries. —Every one ii guilty of an indictable 
offence and liable to two years’ imprisonment and to a fine not 
exceeding two thousand dollars, who

(a.) makes, prints, advertises or publishes, or causes or 
procures to be made, printed, advertised or published, any 
proposal, scheme or plan for advancing, lending, giving, 
selling or in any way disposing of any property, by lots, 
cards, tickets, or any mode of chance whatsoever ; or

(/>.) sells, barters, exchanges or otherwise disposes of, or 
causes or procures, or aids or assists in, the sale, barter, 
exchange or other disposal of, or offers for sale, barter or 
exchange, any lot, card, ticket or other means or device for 
advancing, lending, giving, selling or otherwise disposing of 
any property, by lots, tickets or any mode of chance what
soever ; or

(c.) conducts or manages any scheme, contrivance or 
operation of any kind for the purpose of determining who 
or the holders of what lots, tickets, numbers or chances are 
the winners of any property so proposed to be advanced, 
loaned, given, sold or disposed of.
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Kvery one is guilty of an offence ami liable on summary 
conviction to a penalty of twenty dollars, who buys, takes or 
receives any such lot. ticket or other device as aforesaid.

3. Kvery sale, loan, gift, barter or exchange of any pro
perty, by any lottery, ticket, card or other mode of chance 
depending upon or to be determined by chance or lot, is void 
and all such property so sold, lent, given, bartered or 
exchanged is liable to lie forfeited to any person who sues for 
the same by action or information in any court of competent 
jurisdiction.

4. Xo such forfeiture shall effect any right or ti to such 
property acquired by any bond fide purchaser for valuable con
sideration. without notice.

5. This section includes the printing or publishing, or
causing to lie printed or published, of any advertisement, 
scheme, "or plan of any foreign lottery, and the sale or
offer for sale of any ticket, chance or share, in any such lottery, 
or the advertisement for sale of such ticket, chance or share 
and the conducting or managing of any such scheme, con
trivance or operation for determining the winners in any such 
lottery.

(Amendments of 1900 un / 1901).

II. This section does not apply to
(o.) the division by lot or nice of any property by 

joint tenants, or tenants in union, or persons having 
joint interests (droite indiri* i in any such property : or- 

(h.) raffles for prizes of small value at any bazaar held 
for any charitable or religious object, if permission to hold 
the same has been obtained from the city or other mtinici- 
cipal council, or from the mayor, reeve, or other chief officer, 
of the city, town or other municipality, wherein such bazaar 
is held, and the articles raffled for thereat have first been 
offered for sale and none of them are of value exceeding 
fifty dollars.

hftlrri/ fle/btr/1.]—A lottery is u distribution of prizes iiy lot 01 chance 
without tin-use of any skill. Arcliibold Crim. Plead. 11900). 1141: It. v. 
Harriet 1800). InCnxC.C. ilA-: Barclay v. Pearson,! isna] 2Ch. 104: Stoddard 
v. Sagar, [1895] 2 Q.B. 474; Hall v. Cox, [1899] 1 Q.B. Ids.

I'romntr me uni aelhori:p.)—Provincial legislatures have no power to 
authorize the running of lotteries: and no action can he maintained for the 
recovery of money under a contract for the operation of a lottery scheme 
which would contravene the criminal law. Brault v. St. Jean Baptiste 
Associntion (1900), 4 Can. Cr. Cas. 284 ( 8.C. Can.).

3395
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Whore there are two agreements, both of which are in furtherance of the 
unlawful scheme, the second being in form a contract of loan but collateral 
and auxiliary to the first which provides for the operation of the lottery, 
both agreements are invalid and unenforceable. Ibid.

Evidence.] When the complainant went to the defendant’s place of 
business, and having been told by defendant that in certain spaces on two 
shelves there were in cans of tea, a gold watch, a diamond ring, or $-0 in 
money, he paid.fl and received a can of tea, which, containing an article of 
small value, he handed the can back, paid an additional 50 cents and 
received another can, which also contained an article of small value; he 
handed this can back also, paid another 50 cents and received another can 
which also contained an article of small value. It was held that the object 
really sought for, and for the chance of obtaining which the money was 
paid, was one of the three prizes named; and that the transaction consti
tuted an offence. K. v. Freeman (1880), 18 Ont. K. 524.

The accused was tried on two charges: (1) that he did unlawfully cause 
to be advertised and published a certain proposal, scheme, or plan fordis- 
posing of a horse, buggy, and harness by lot; (2) that he unlawfully sold, 
bartered, exchanged, or otherwise disposed of certain lots, cards, or tickets, 
as a means or device for giving, selling, or disposing of a certain horse, 
buggy, and harness by lot.

The accused carried on a business under the name of “ The Bankrupt 
Stock Buying Company." selling clothing and other goods ; he published an 
advertisement in a newspaper in Winnipeg, which contained the following:

“(ligantic free gift. During this sale we shall give to each purchaser of 
$5 and upwards a ticket entitling him to participate in the free gift of a 
horse, buggy, and harness, value, .ffiOO.”

“To be given away on December 24th. The holder of the winning ticket, 
if he shoots a certain turkey at fifty yards in five shots, gets the horse, 
buggy, and harness.”

The accused gave to each purchaser of goods for f5 and upwards a coupon or 
ticket as follows: “This coupon entitles the holder to participate in the 
drawing for horse, buggy, and harness given away by The Bankrupt Stock 
Buying Company. Drawing to take place December 24th, 1900.” The 
accused had upon his premises a horse, buggy, and harness, which he repre
sented to purchasers of goods to be the identical horse, buggy, ami harness 
referred to in the advertisement and coupon. The jury found the accused 
guilty of both charges. The following question was reserved: “Was the 
accused, under the circumstances, properly convicted of the offences charged 
in the indictment.” It was held that the conviction should be affirmed; and 
that it was a question for the jury whether the interposition of the shooting 
was intended as a real contest, or as a device for covering up a scheme to 
dispose of the property by lot, and upon the evidence they were justified in 
finding as they did. It. v. Johnson (1902), 22 C.L.T. 125 (Man.).

The offer of prizes to the nearest guesser of the number of beans con
tained in ajar exhibited to view is not a lottery, as it is a matter of judg
ment or skill and not of chance. It. v. Dodds (1884), 4 O.lt. 590.

And where a shopkeeper placed in his shop window a jar containing a 
number of buttons of different sizes, and advertised a prize of a pony and 
cart which he exhibited in his window to the person who should guess the 
number nearest to the number of buttons in the jar; stipulating that the 
successful one should buy a certain amount of his goods: this was held not 
to be a “mode of chance” for the disposal of property within the meaning 
of the Lottery Act. as the approximation of the number of buttons 
depended upon the exercise of judgment, observation and mental effort. 
R. v. Jamieson (1884), 7 O.R. 149.
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The sale of lottery tickets is an offence, whether made for profit or not. 
It. v. Darker, 9 Man. It. 203.

In the case of a newspaper sold with coupons to be filled up by 
purchasers with the names of the winning horses in a horse race and the 
reward of a money prize tor the correct guesses, it is a question of fact to 
be decided whether the money received was paid in consideration of a 
promise to pay a prize on the event of the race or was only the ordinary 
price of the newspaper. It. v. Stoddart, 70 L.J.Q.B. 189. And the sal»* of 
extra coupons at a fixed price is a fact to be taken into consideration. Ibid. 
Stoddart v. Sugar, [1805] 2 Q.B. 474, 18 Cox C.C. 105; Caminada v.
11 niton, 17 Cox C.C. 307.

An offer of a money prize by a newspaper coupon scheme under which 
the readers were asked to predict the number of registered births and deaths 
in a certain district, during a certain period, was held not to constitute a 
lottery. Mall v. Cox, [1800] 1 (j.B. 198.

Art distributions.]— This section originally contained an exception under 
which certain distributions by lot of paintings, drawings and other works 
of art were legalized where done under the direction of an incorporated 
society established for the encouragement of art. The operations of several 
of so-called art societies were conducted so much upon a lottery basis that 
the evil became a serious one, particularly in Montreal, and the exception 
in favor of art distributions was therefore repealed by the Code Amendment 
Act of 1900.

('redit Fonder.]— By a sub-section to the original Code, sec. 205 was 
not to apply to the Credit Foncier du Bas-Canada or the Crédit Foncier 
Franco-Canadien, but such exception was repealed bv the Code Amendment 
Act of 1901 (I Kdw. VII., c. 42).

Uhjht of search.]—See sec. 575.

Misconduct in respect to human remains.
Every one is guilty of an indictable offence and liable to five 
years' imprisonment who—

(a.) without lawful excuse, neglects to perforin any 
duty either imposed upon him by law or undertaken by 
him with reference to the burial of any dead human body 
or human remains ; or

(/>.) improperly or indecently interferes with or offers 
any indignity to any dead human body or human remains, 
whether buried or not.

At com won line.]—Exposing the naked dead body of a child in or near 
the highway and within view therefrom is a common law nuisance. It. v. 
(’lark, 15 Cox C.C. 171.

And to leave unburied the corpse of a person for whom the accused was 
bound to provide Christian burial, was an indictable misdemeanor, if the 
accused were shewn to have been of ability to provide such burial. It. v. 
Vann (1851), 2 Den. 325; It. v. Stewart, 12 A. & K.773; Jenkins v. Tucker 
(1788), 1 II.Bl, 90.

It is also a common law misdemeanour to remove without authority a 
corpse from a grave in a church burial ground ; It. v. Sharpe, Dears. & B. 
160; 7 Cox 214 ; or to sell a dead body without lawful authority for the 
purpose of dissection. It. v. Lynn, 1 Leach 497. 1 lt.lt. 607; It. v. Gilles, 
It. & It. 366 (m) ; It. v. Cundick, I>owl. & Ky. 13; It. v. Duftin, It. & It. 365.
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Stratujcr undertaking to bury.] The neglect to decently bury n dead 
human body by a person who has undertaken to do so and has removed the 
body with that expressed intent is an indictable offence under this section, 
although such person was, apart from such undertaking, under no legal 
obligation in respect of the burial. Ii. v. Newcomb ( 1898), 2 Can. Ur.

Coroner's right.]—A coroner has a legal right to direct a disinterment 
for the purposes of holding an inquest. R. v. Clerk (1702), Holt 107; K. v. 
Bond (1716), I Str. 22; Jervis on Coroners, 0th ed. 37. Any disposition of 
a corpse to obstruct or prevent a coroner’s inquest when one ought to be 
held is a common law misdemeanour. R. v. Stephenson, 10 <j.B.l>. 031 : 
R. v. Price, 12 <j.B.I>. 247.
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PART XV.

VAGRANCY
Sects.

207. Vagrancy defined.
208. Penalty for vagrancy.

*01. Vagrant defined.—Every one is a loose, idle or 
disorderly person or vagrant who—

{Amendment of 1000).
(a.) Not having any visible means of subsistance, is 

found wandering abroad or lodging in any barn or outhouse 
or in any deserted or unoccupied building, or in any cart or 
wagon, or in any railway carriage or freight car, or in any 
railway building, and not giving a good account of himself, 
or who, not having any visible means of maintaining him
self, lives without employment ;

(а) —No risible menus of support.]—By a proviso added to sec. 208 by the 
Code Amendment Act of 1000, no aged or infirm person shall be convicted 
as a loose, idle or disorderly person or vagrant, for any reason coming within 
paragraph (a) of this section, in the county of which he has for the two 
years immediately preceding been a resident.

A person suspected of being a confidence man had registered at a hotel 
and on the same day was arrested at a railway station ns a suspicious char
acter. On his person were found two cheques one for $700 and another for 
$000 which were sworn to be such as are used by confidence men, also a 
mileage ticket nearly used up issued in the name of another person and $8 
in cash. He offered no explanation of the cheques or ticket and gave no 
information about himself. It was held that he could not be properly con
victed ns a vagrant on the evidence. R. v. Bassett, 10 Ont. Frac. R. 386, 
per Osler, .1. Before a person can be convicted under sub-sec (a) as being 
an idle person who not having visible means of maintaining himself lives 
without employment, he must have acquired in some degree a character 
which brings him within it ns an idle person, who having no visible means 
of maintaining himself, i.e.. not “ paying his way ” or being apparently 
able to do so yet lives without employment. Ibid.

(6.) living able to work and thereby or by other means 
to maintain himself and family wilfully refuses or neglects 
to do so ;

(б) —Failure to maintain the family.]—In order to constitute a wilful 
refusal or neglect on the part of a husband to maintain his family, under 
Or. Code sec 207 (6), it is necessary that he should be under a legal obliga
tion to do so, and his failure to maintain his wife, who had left him without 
valid cause and refused to return, is not an offence under that section. It. 
v. Lee lair (1898), 2 Can. Cr. Cas. 297; Flannagan v. Overseers (1857) 3 
Jurist N.S. 1103; Morris v. Edmonds, 18 Cox C. C. 627.
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((,*.) openly exposes or exhibits in any street, road, high
way or * **js place, any indecent exhibition ;

(</.) without a certificate signed, within six months, by a 
priest, clergyman or minister of the Gospel, or two justices 
of the peace, residing in the municipality where the alms 
are being asked, that he or she is a deserving object of 
charity, wanders about and begs, or goes about from door to 
door, or places himself or herself in any street, highway, 
passage, or public place to beg or receive alms;

(,/)—Heading.]—It must be shewn that the wandering about and begging 
is a mode ot life with the accused, and the section does not apply where 
persons with regular occupations temporarily out of employment through a 
"strike" go about seeking public contributions in aid of a general fund to 
sustain the strikers and their families. Pointon v. Hill, 12 Q.B.l). 306.

(<*.) loiters on any street, road, highway, or public place, 
and obstructs passengers by standing across the footway, or 
by using insulting language, or in any other way :

(e)— Loitering, etc.] —A licensed cabman who contrary to a city ordinance 
loitered on the street near the entrance of a hotel and solicited passengers 
to hire his cab was held not within this provision where no obstruction of 
passengers was shewn. Smith v. The tjueen, 4 Montreal L. It. 325.

(/.) causes a disturbance in or near any street, road, 
highway or public place, by screaming, swearing, or singing, 
or by being drunk, or by impeding or incommoding peace
able passengers :

(</.) by discharging firearms, or by riotous or disorderly 
conduct in any street or highway, wantonly disturbs the 
peace and quiet of the inmates of any dwelling-house near 
such street or highway :

(/) ami (g)—Canning disturbance.]—It is not sufficient to charge merely 
that the accused was drunk on a public street without alleging further that 
he caused a disturbance in such street by being drunk. Ex parte Despatie, 
0 Legal News (Montreal) 387; It. v. Daly, 24 C.L.J. 157, 12 Ont. Prac.411.

“ Disturbing the inhabitants” of a town was held by Wilson, C.J., to 
mean annoying them, as by making a noise which interferes with the 
thoughts or proceedings of others. K. v. Martin (1886), 12 O.R. 800. It is 
distinguishable from the term “creating a disturbance,” which applies 
either to raising a clamour, commotion, quarreling or fighting, and refers 
to conduct of the nature of a breach of the peace. Ibid. The disturbance 
should be of the nature of a nuisance. Thomson v. Mayor of Croydon, 16 
<^.B. 70S.

(//.) tears down or defaces signs, breaks windows or 
doors or door plates, or the walls of houses, roads or gardens, 
or destroys fences ;

( i.) being a common prostitute or night walker, wanders 
in the fields, public streets or highways, lanes or places of 
public meeting or gathering of people, and does not give a 
satisfactory account of herself :

3
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(»)—Prostitutes.] Sub-section (<) taken from the Vagrant Act, 32 & 33 
Viet. (Can.) ch. 28, does not, on its true construction, declare that being a 
prostitute, etc., makes such persons liable to punishment as such, but only 
those who when found at the places mentioned, under circumstances suggest
ing impropriety of purpose, on request or demand are unable to give a 
satisfactory account of themselves. R. v. Arscott (1885), 9 O.R. 541, per 
Rose, J.; but see Arscott v. Lilley, Il O.R. 153.

“A common prostitute wandering in the public streets should not be 
apprehended and taken to a lock-up without knowing what it is for. In the 
nature of things she should know, if she is taken up, what it is for. She is 
not to lie taken at all, until she has failed to give a satisfactory account of 
herself. If she is not asked what business she, a common prostitute, has 
wandering in the streets, or why it is she is there, she may not know whether 
she is taken up for murder or for robbery, or for what other offence, or 
whether she is taken up for any offence at all; and she cannot suppose she 
is taken up for w-amlering in the streets, though she is a common prostitute, 
so longasshe is conducting herself harmlessly and decently, and just as other 
people are conducting themselves. The conviction should allege that the 
woman was asked before she was taken, or at the time of her being taken, to 
give an account of herself—that is of her wandering in the public streets, 
she being a common prostitute or night-walker- and that she did not give a 
satisfactory account of herself.” R. v. Leveeque (18701, 30 V.C.Q.B. 500.

(j.) is a keeper or inmate of a disorderly house, bawdy- 
house or house of ill-fame, or house for the resort of 
prostitutes ;

(j)—Houses of ill-fame.]— Keeping the house does not necessarily import 
property, but may signify that share of government which the wife has in a 
family as well as the husband. R. v. Williams, 10 Mod. (13; R. v. Dixon, 
10 Mod. 335; R. v. Warren (1888), 10 O.R. 590.

Though the charge is general, yet at the trial evidence may be given of 
particular facts, and the particular time of doing them. Witnesses who 
speak simply to a general reputation without being able to point to any
thing particular, may easily attribute the character of a common bawdy 
house or a house of ill-fame to a house to which, however irregular may be 
the life of its inmates, the law does not affix that character. R. v. St. 
Clair (1900), 3 Can. Cr. Cas. 551 (Ont.).

A conviction for that the accused was on April 21 “and on divers other 
days and times during the month of April” the keeper of a disorderly 
house, based upon an information in like terms laid on April 29, is bad. 
because it may be read as inclusive of an offence committed subsequently 
to the laying of the information, and including the date of the conviction, 
as to which the prisoner was not charged on her trial before the convicting 
magistrate. R. v. Keeping (1901), 4 Can. Cr. Cas. 494 (N.S.).

It was held in R. v. Keeping (1901), 4 Can. Cr. Cas. 494, per Weatherbe. 
•1. (N S.), that to give jurisdiction to a justice to punish on summary con
viction the keeper of a disorderly house under the vagrancy clauses of the 
(’ode (secs. 207 and 208), the information must charge that the accused is 
a loose, idle or disorderly person or vagrant (sec. 208), and that it is not 
sufficient to charge simply that the person is a keeper of a disorderly house, 
although that fact constitutes the person a loose, idle or disorderly person 
or vagrant, by virtue of sec. 207. It may be doubted whether that view is 
correct, as by sec. 558 (2) an information may be either in the Code form 
(C), or to the like effect.

A conviction should not be made upon a charge of keeping, or being an 
inmate of, a bawdy house upon evidence of general reputation only, and the 
prosecution should be required to produce proof of acts or conduct from
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which the character of the house may be inferred, K. v. St. Clair (1900), 
3 Can. Cr. Cas. 551 (Ont. C.A.).

The conduct and statements of the inmates of an alleged bawdy house at 
the time of their arrest therein may properly be proved in support of the 
charge. Ibid.

Where the “ keeper” is charged, the punishment may be, (a) on sum
mary conviction "lefore a justice, tine of $50 or six months’ imprisonment, 
or both ; (6) on summary trial under sec. 783, fine $100 or six months’ 
imprisonment, or both (Code sec. 788) ; (r) on trial under indictment, one 
year’s imprisonment (Code sec. 198) or a fine in discretion, or both (Code 
sec. 958 as amended in 1900).

A charge of “ keeping a bawdy house for the resort of prostitutes ” 
charges one offence only although keeping a bawdy house is itself an offence 
and so by virtue of sub-section (./') isthe keeping of a house for the resort of 
prostitutes. R. v. McKenzie, 2 Man. R. 108.

(/’.) is in the habit of frequenting such houses and does 
not give a satisfactory account of himself or herself ; or

(k) —Frequenters of houses of ill-fame.'] -Persons maybe able to give the 
most satisfactory account of themselves although they may be in the habit 
of fref|ueuting such houses. Arscott v. Lilley (1886), 11 Ô.K. 153, 181, 14 
A.R. 283; R. v. Levecque, 30 U.C.Q.B, 509. As said by Wilson, C.J., in 
the former case:—“ They may go to preach to, or to admonish the inmates, 
to visit them in sickness, to acquire statistical information, or for police 
purposes, or for the discovery of crime or criminals or their apprehension, 
or the recovery of stolen goods, or for the collection of rent or debts.” 11 
O.R. p. 181.

A conviction for being an unlawful frequenter is not good, it should be 
for being an habitual frequenter. R. v. Clark (1883), 2 O.R. 523.

(1.) having no peaceable profession or calling to main
tain himself by, for the most part supports himself by 
gaming or crime, or by the avails of prostitution. R.S.C. 
ch. 157, sec. 8.

(l) —Supported by prostitution.]—A woman who is kept by a married man 
and who surrenders herself to sexual intercourse with him alone, does not 
come under the purview of sub-section (/). R. v. Rehe (1897), 1 Can. Cr. 
Cas. 63 (Que.).

In Gareau’s case, Que. (cited 1 Can. Cr. Cas. 66) a woman had been 
convicted as a vagrant for having kept for more than three months a dis
orderly house, for the purposes of prostitution with a man who was not her 
husband and who paid her; and on a writ of habeas corpus the Court of 
Queen’s Bench at Montreal unanimously held that the resorting to her room 
by only one man did not constitute it a disorderly house, and that her 
illicit intercourse with one man alone did not constitute prostitution within 
the meaning of the paragraph, and the conviction was consequently quashed.

Supported by flaming or crime.] The evidence on a charge of vagrancy 
under Cr. Code 207 on the ground that the accused had for the most part 
supported himself by gaming and crime must shew that the gaming or 
crime took place during the time within or for which he is charged in the 
information with having been a vagrant. R. v. Riley (1898), 2 Can. Cr. 
Cas. 128.

If the accused resides for a portion of the year with his parents at their 
request, they being able and willing to provide for his support, a conviction 
for vagrancy under Cr. Code 207 (a) because “ not having had any visible

11—CRIM. CODE.
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means of maintaining himself he had lived without employment ” should be 
quashed. Ibid.

Semble, although it may appear that part of the money by which the 
accused is supported with his parents had been acquired by him by his 
gaming, etc., prior to the time of the offence charged, and that the accused 
while so resident with his parents idled away his time in places of public 
resort, such does not justify a conviction for vagrancy. Ibid.

An accused person was summarily convicted under 1112-33 Viet. (Can.), 
ch. 28, sec. I. of being “ a person, who, having no peaceable profession or 
calling to maintain himself by, but who does for the most part support 
himself by crime and then was a vagrant,” etc. The evidence shewed that 
the defendant did not support himself by any peaceable profession or 
calling and that he consorted with thieves and reputed thieves, but the 
witnesses did not positively say that he supported himself by crime. It 
was held that it was not to be inferred that the defendant supported himself 
by ciime; that to sustain the conviction there should have been statements 
that witnesses believed he got his living by thieving or by aiding and 
acting with thieves or by such other acts and means as shewed he was 
pursuing crime. R. v. Organ, 11 Ont. Prac. 497, per Adam Wilson, C.J.

It is not to be assumed that because the accused has no visible occupa
tion and is greatly addicted to gambling that the gambling contributes 
mainly to his support. K. v. Davidson, 8 Man. R. 325.

(Amendment of ISO4).
2. The expression “ public place ” in this section includes 

any open place to which the public have or are permitted to 
have access and any place of public resort.

(Amendments of ISO.j anil 1000).
*£OH Penalty for vagrancy. —Every loose, idle or dis

orderly person or vagrant is liable, on summary conviction, to a 
fine not exceeding fifty dollars or to imprisonment, with or 
without hard labour, for any term not exceeding six months, or 
to both. U S.C., c. 157, s. 8.

(Amendment of 1000).
Provided that no aged or infirm person shall be convicted as 

a loose, idle or disorderly person or vagrant for any reason 
coming within paragraph (a) of section 207, in the county of 
which lie has for the two years immediately preceding been a 
resident.

I'a ft non'!/.] Vagrancy is not an indictable offence, but loose and idle 
persons were liable at common law to be apprehended and bound over for 
their good behaviour, and were liable to summary proceedings before 
justices of the peace under various early statutes in England. Crankslmw’s 
('rim. Code, 2nd ed.. p. 210. Then under the Code, and under the Revised 
Act respecting Public Morals, R.S.C. 1880, ch. 157 (sec. 8), from which the 
vagrancy clauses are derived, “inmates” as well as “ keepers ” of bawdy 
houses were made subject to summary prosecution as vagrants, and likewise 
any person who is an habitual frequenter of a bawdy house and who, on 
being asked by a peace officer to give an account of himself or herself when
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found there, fails t<. give :i satisfactory account. R. v. Levesque, 30 U.C. 
(j.B. 509; R. v. ('lurk, 2 Out.R. 523; R. v. Arscott, 9 Out.If. 541; Arscott 
v. Li 1 ley, 11 Out.If. 153.

Summary trial of bawdy house cases. ]—Although secs. 782 and 783 appear 
under the general heading given to Part LV., i.e. “Summary trial of 
indictable offences,” the inclusion therein of the offences of being an inmate 
of a bawdy house or being an habitual frequenter of same, must be taken as 
referring to the vagrancy clauses, secs. ‘207 and 208, and as providing an 
alternative procedure for the enforcement of those sections as well under 
the "summary trials” procedure, Part LV'., as under the procedure by 
“summary convictions by justices” (Part LVIII.), as there are no other 
sections of the (’ode dealing with “ inmates” and “ frequenters.”

It is submitted that the judicial officers empowered by sec. 782 to hold 
summary trials are given absolute jurisdiction to summarily try the offences 
of being an inmate or habitual frequenter of a bawdy house (sec. 784), 
whether or not such officers are constituted justices of the peace under their 
Provincial laws, and that the penalty for such offenders is limited to that 
imposed by sec. 208. The contrary has, however, been held by Ritchie, J., 
of the Supreme Court of Nova Scotia, in The King v. Roberts (1901),4 Can. 
Cr. Cas. 253.

In that case it was held that the extended jurisdiction by which magis
trates and certain other functionaries are empowered to summarily try that 
and other offences under Part LV. of the Criminal Code, and to impose 
imprisonment up to six months and a tine not exceeding, with costs, $100, 
is not restricted as to the offence of being an inmate of a house of ill-fame 
by the fact that, if the accused had been prosecuted before such magistrate 
in his capacity of justice of the peace, under the “summary convictions ” 
clauses for the similar offence of being a “vagrant” by reason of being 
such inmate, the line could not have exceeded $50 in addition to six months’ 
imprisonment. It. v. Roberts (1901), 4 Can. Cr. Cas. 253 (N.S.).

The offence of keeping a common bawdy-house may be proceeded with 
by indictment under sec. 198, which authorizes one year’s imprisonment 
therefor: or proceedings may be taken under the “Summary Trials” 
clauses, sees. 783 and 784, the latter section giving to the magistrate under 
Part LV. an absolute jurisdiction in respect of that offence, independently 
of the consent of the accused. Such magistrate proceeding under sec. 784 
may impose imprisonment with or without hard labour for any term not 
exceeding six months or may impose a fine not exceeding with tiie costs in 
the case, $100, or to both fine and imprisonment not exceeding such sum 
and term; and such fine may be levied by warrant of distress or the person 
convicted may be condemned, in addition to any other imprisonment on the 
same conviction, to be committed for a further term not exceeding six 
months unless such fine is sooner paid. Kec. 788. These provisions are in 
addition to the special powers given “by sec. 785 to police and stipendiary 
magistrates of cities and incorporated towns, and to recorders exercising 
judicial functions, authorizing them to try any offence for which in Ontario 
the accused might be tried by a Court of («encrai Sessions and to impose the 
same punishment as might be imposed by that court, but where the magis
trate has jurisdiction only by virtue of sec. 785 no person shall be sum
marily tried thereunder without his consent. Sec. 785 (3), added by 63-64 
Viet., ch. 4(1, and in force from January 1, 1901. The effect of sec. 785 
appears to be that the magistrate having authority under it may, without 
the consent of the accused, try the offence of keeping a bawdy-house but 
is then restricted to the penalty provided by sec. 788; but if the trial be 
with the consent of the accused, the latter preferring to consent rather 
than defend a like charge by indictment before a court and jury, sec. 788 
will not then apply and the punishment may be as onerous as could be 
imposed on indictment under sec. 198. In the Province of Ontario the
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powers conferred by sec. 785 may also be exercised by a police or stipendiary 
magistrate “ in any county district or provisional county in such province. 
Sec. 785 (1).

Summary conviction.']—This section only applies to authorize six mouths’ 
imprisonment when imposed as the substantive punishment on summary 
conviction for keeping a bawdy-house, and not as a means of enforcing pay
ment of a fine. K. v. Stafford, 1 Can. Cr. Gas. 239 ('N.S.).

If a fine be imposed for an offence under this section either as the sole 
punishment or with the addition of imprisonment for a term not exceeding 
six months, the justice may by his conviction after adjudging payment of 
the fine order and adjudge that in default of payment thereof the defendant 
be imprisoned for any period not exceeding three months unless the fine and 
the expenses of conveying the defendant to gaol under the commitment for 
such default are sooner paid. Sec. 872 (6).

Instead of directing imprisonment on default of payment of the fine 
forthwith or within a limited time, the justice may, by his conviction, order 
and adjudge that on such default, the penalty shall be levied by distress 
and, if sufficient distress cannot be found, that the defendant be imprisoned 
for any period not exceeding three months unless the penalty and the 
expenses of the distress and of conveying the defendant to gaol are sooner 
paid. Sec. 872 ( n i.

If the justice making a summary conviction adjudges a pecuniary penalty 
and a distress to realize same, and in default of sufficient distress that the 
defendant be imprisoned, the costs of the distress and of conveying the 
defendant to gaol are not in the discretion of the justice, but must be 
included in the formal conviction. K. v. Vantassel No. 1 (1894), 5 Can. Cr.

The formal conviction may provide under sec. 872 (a) for the payment of 
the costs both of the distress and of conveying to gaol, although the minute 
of conviction does not include the costs of distress but merely directs 
imprisonment unless the penalty and costs and the costs of conveyingto gaol 
are sooner paid. Ibid.

And the omission of a provision for the costs of distress and conveying 
to gaol from the formal conviction will invalidate the conviction. R. v. 
Vantassel (No. 2) (1894), 5 Can. Cr. Cas. 133.

Excluding public from court room.]—At the trial of any person charged 
with an offence under paragraphs (i), (j) and (k), of sec. 207, the court or 
judge may order that the public be excluded from the room or place in which 
the court is held during such trial. Sec. 550A.

Search narrants for vagrants.]—Section 576 provides that any stipendiary 
or police magistrate, mayor or warden, or any two justices of the peace, 
upon information before them made, that any person described in Part XV. 
as a loose, idle or disorderly person, or vagrant, is or is reasonably suspected 
to be harboured or concealed in any disorderly house, bawdy-house, house 
of ill-fame, tavern or boarding house, may, by warrant, authorize any 
constable or other person to enter at any time such house or "tavern, and to 
apprehend and bring before them or any other justices of the peace, every 
person found therein so suspected as aforesaid.

Commitment to house of industry, etc.]—Hub-section 4 of sec. 8 of the 
Revised Act respecting Public Morals R.S.C. 1886, c. 157, remains in force. 
(Code sec. 981 and schedule 2). It is as follows:—“ If provision is made 
therefor by the laws of the province in which the conviction takes place, 
any such loose, idle or disorderly person may, instead of being committed to 
the common gaol or other public prison, be committed to any house of 
industry or correction, alms house, workhouse or reformatory prison.”



TITLE Y.
OFFENCES AGAINST THE PERSON AND REPUTA

TION.

PART XVI.

DUTIES TENDING TO THE PRESERVATION OF LIFE.
Sect.
d09. Duty to provide the necessaries of life.
:1V t. Duty of head of family to provide necessaries.
£!11. Duty of masters to provide necessaries, 
mil. Duty of persons doing dangerous acts.
Hid. Duty of persons in charge of dangerous things.
Jl.'f. Duty to avoid omissions dangerous to life, 
llô. Neglecting duty to provide necessaries, 
lid. Abandoning children under two years of age. 
ill. Causing bodily harm to apprentices or servants.

tOO. Duty to provide the necessaries of life.—
Every one who has charge of any other person unable, by 
reason either of detention, age, sickness, insanity or any other 
cause, to withdraw himself from such charge, and unable to 
provide himself with the necessaries of life, is, whether such 
charge is undertaken by him under any contract, or is imposed 
upon him by law, or by reason of his unlawful act, under a 
legal duty to supply that person with the necessaries of life, 
and is criminally responsible for omitting, without lawful 
excuse, to perform such duty if the death of such person is 
caused, or if his life is endangered, or his health has been or is 
likely to be permanently injured, by such omission.

Xeglect to supply necessaries.]—A person, who lms the necessary means 
to procure medical aid for a child in his care or charge, who is, to the 
knowledge of such person, in a dangerous state of health, and for whom 
medical aid and medicine were such essential things, that reasonably careful 
persons would have provided them for children in their care, is bound to do 
so. and if the jury find that the death of the child was caused or accelerated 
bv such want of medical aid, such person is guilty of manslaughter. It 
makes no difference that such person believes that to call in medical aid 
would be wrong, as being contrary to the teaching of the Bible, or as shew
ing want of faith. R. v. Senior, [1899] 1 Q.B. 283.
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In a recent British Columbia case the prisoner, an elder of the sect 
known as Zionites, was indicted for aiding and abetting and counselling in 
his actions one John Rogers, who neglected to provide two of his young 
children under six years of age with medical attendance and remedies when 
sick with diphtheria. Both children died. The finding at the trial was that 
the prisoner knew that the children had diphtheria and that he knew that it 
was a dangerous and contagious disease. It was also found that the ordinary 
remedies would have prolonged their lives and in all probability would have 
resulted in their complete recovery, and the prisoner was convicted and 
sentenced to three months’ imprisonment. On a case reserved it was held 
that medical attendance and remedies are necessaries within the meaning of 
Code secs. 209 and 210 and also at common law, and that anyone legally 
liable to provide such is criminally responsible for neglect to do so. It. v. 
Brooks (1902), 22 C.L.T. 105 (B.per Walkem, Irving and Martin, JJ. 
Conscientious belief that it is against the teachings of the Bible and there
fore wrong to have recourse to medical attendance and remedies is no 
excuse. Ibid.

Although it is shewn that proper medical aid might have saved or pro
longed the child's life and that it would have increased the chances of 
recovery but that it might have been of no avail, a conviction for man
slaughter is not sustainable where there is no positive evidence that the 
death was caused or accelerated by the neglect to provide medical aid. R. 
v. Morby, 8 (j.B.I). 571.

If a person having the care and custody of another who is helpless, 
neglects to supply him with the necessaries of life, and thereby causes or 
accelerates his death, he was guilty of a criminal offence even before the 
statute. R. v. Nasmith (1877), 42 U.C.Q.B. 242. But if a person over the 
age of sixteen (see sec. 211) and having the exercise of free will, chooses 
to stay in a service where bad food and lodging are provided and death is 
thereby caused, the master is not criminally liable. R. v. Charlotte Smith. 
10 Cox 94.

If the neglect was premeditated and there has been a deliberate omission 
to supply food to the helpless person in the custody or charge ol the accused 
and death results from the omission, it is murder. R. v. Condé, 10 Cox 
C.C. 547; R. v. Babb, I r,,x C.C. 457; R. v. Self, l Leach 137; but if by 
gross neglect and without deliberate intent, the offence is onlv manslaughter. 
R. v. Instan, [1893] 1 Q.B. 450: R. v. Senior, [1899] 1 Q.B. 283.

If a grow’n-up person chooses to undertake the charge of a human 
creature, helpless either from infancy, simplicity, lunacy or other infirmity, 
he is bound to execute that charge without wicked negligence ; and if a 
person who has chosen to take charge of a helpless creature lets it die by 
wicked negligence that person is guilty of manslaughter. R. v. Nicholls, 13 
Cox C.C. 75. In such a case mere negligence will not establish the offence 
of manslaughter; there must be wicked negligence, that is, negligence so 
great as to satisfy a jury that the prisoner had a wicked mind in the sense 
that he was reckless and careless whether the creature died or not. Ibid, 
per Brett, J.

If the death of an apprentice labouring under disease is caused by want 
of care of and harsh treatment by the master who has charge of him the 
master is guilty of murder. R. v. Squire, 3 Russ. Cr. 6th ed. 13.

The master is not bound to provide medicine and attendance on his 
servant while such servant remains under his roof as part of the family. 
Winnall v. Adney, 3 B. & I*. 247; unless in the ease of an apprentice. It. 
v. Stokes, 8 C. & P. 153.

A young unmarried woman being about to be confined returned to the 
house of her mother and stepfather. There she was taken in labour during 
her stepfather’s absence, and the mother did not take ordinary care to 
procure the assistance of a midwife though she could have got one had she
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wished to do so. In consequence of such want of assistance the daughter 
died in lier confinement. There was no evidence that the mother had any 
means of paying for the midwife's services. It was held under these 
circumstances that there was no legal duty on the part of the mother to call 
in a midwife and consequently there was no such breach of duty as to render 
her liable to be convicted of manslaughter. R. v. {Shepherd. L. & C. 147, .‘11 

102.

The children of any old, blind, lame, infirm, or other person not able to 
work, shall, if of sufficient ability, at their own charge, relieve and main
tain such parent. 43 Eliz. ch. 2. The Civil Code of (Quebec, article 160, 
enacts that: “Children are bound to maintain their father, mother, and 
other ascendants, who are in want.” '

Necessaries for wife or child.]— See sec. 210.
Serrants or apprentices under sixteen years.]—See sec. 211.
Permanently injured.]--See note to sec. 210.
Punishment.]—For murder, see sec. 231; manslaughter sec. 230; other 

cases of neglect under sec. 209, three years’ imprisonment, sec. 215.

£10. Duty of head of family to provide neces
saries.—Every one who as parent, guardian or head of a 
family is under a legal duty to provide necessaries for any 
child under the age of sixteen years is criminally responsible 
for omitting, without lawful excuse, to do so while such child 
remains a member of his or her household, whether such child 
is helpless or not, if the death of such child is caused, or if his 
life is endangered or his health is or is likely to be permanently 
injured, by such omission.

2. Every one who is under a legal duty to provide neces
saries for his wife, is criminally responsible for omitting, with
out lawful excuse so to do, if the death of his wife is caused, or 
if her life is endangered, or her health is or is likely to be per
manently injured by such omission.

(Amendment of WOO).

3. In this section the word “ guardian ” has the same mean
ing as, under section 180 A, it has in sections 183 and 180.

Head of a family.]—A person who engages the services of a child under 
sixteen years, placed out with him by his legal guardian under a contract 
for the child’s services for a fixed period, whereby the party with whom he 
is placed engages to furnish the child with board, lodging, clothing, and 
necessaries, is not as to such child a “ guardian or head of a family ” so as 
to become criminally responsible as such, under sec. 210, for omitting to 
provide “ necessaries ” to such child while a member of his household. The 
relationship in such case is that of master and servant, and comes within 
the provisions of sec. 211, under which the master is criminally responsible 
only in respect of a failure to provide “ necessary food, clothing, or lodging.” 
R. v. Coventry, 3 Can. Cr. Cas. 541. Section 211 of the Code does not impose 
a criminal responsibility upon the master to provide the servant with medical 
attendance or medicine, and, semble, per Rouleau, .1., medical aid is not with
in the term “necessaries” under sec. 210. Ibid; but see note to see. 209.
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Proof of age.] In order to prove the age of a boy, girl, child or young 
person tor the purpose of this and the next section the following shall In
sufficient prima facié evidence :—to) Any entry or record by an incorporated 
society or its officers having had the control or care of the boy, girl, child 
or young person at or about the time of the boy, girl, child or young person 
being brought to Canada, if such entry or record has been made before the 
alleged offence was committed. (b) In the absence of other evidence, or by 
way of corroboration of other evidence, the judge or, in cases where an 
offender is tried with a jury, the jury before whom an indictment for the 
offence is tried, or the justice before whom a preliminary inquiry thereinto 
is held, may infer the age from the appearance of the boy, girl, child or 
young person. Sec. 710A.

If it It out lawful excuse.] -It must be shewn that the parent or guardian 
was in the actual possession of means to provide for the child. R. v. 
Saunders, 7 C. & l\ 277 ; R. v. Edwards, 8 ('. & 1*. 611 ; R. v. Chandler. 
Dears. 4."id; and see R. v. Robinson (181)7), 1 Can. Cr. Cas. ‘28. The mere 
fact that he might have obtained such means by application to a relief 
officer is not sufficient. R. v. Chandler, Dears. 4511: R. v. Kugg, 12 Cox 
C.C. Hi.

It must also be shewn that the child was unable to provide for himself. 
R. v. Friend, R. &. l;. 20.

Permanently injured.]—It is purely a question of fact whether the acts 
proved are such that the health of the person is likely to be permanently 
injured by reason thereof ; and the words “ permanently injured,” as here 
used, have no technical meaning. R. v. Bowman (1808), 3 Can. Cr. Cas. 
410 (X.S.).

On a case reserved upon a conviction for failing to supply necessaries to 
a wife whereby her health is likely to be permanently injured, the convic
tion should be affirmed, if there is some evidence from which an inference 
may be drawn that such injury was likely to result from the non-supplying 
of necessaries. R. v. McIntyre 1 i >'!|s i. Can. Cr. Cas. 418 (N.S. >.

Where a child's toes were so badly frozen., through the neglect of the 
person in whose charge the child was, that they had to be amputated, it was 
held in the Territories that the court should not without expert evidence 
upon the effect of the loss of the toes infer that the child's health hod 
thereby been or was likely to be 11 permanently injured,” or that his life 
had thereby been endangered. R. v. Coventry,3 Can. Cr. Cas.541 (N.W.T.).

Son-su)>/tort of wife.]—It is necessary to prove that the defendant is the 
husband of the prosecutrix, that the wife was in need of food, clothing or 
lodging, and that the husband omitted to provide the same. R. v. Nasmith 
(18771. 42 U.C.Q.B. 242. Under the former law it was necessary to shew 
that the accused wilfully and without lawful excuse refused or neglected to 
provide (32-33 Viet., ch. 20, sec. 25), and under it an ability to perl'oim 
was necessary to constitute a neglect. R. v. Ryland, L.R. 1 C.C.R. 99. 
And it seems to be still necessary for the prosecution to give evidence of 
his ability in order to shew that the omission was without lawful excuse.

Evidence is admissible, as tending to shew a lawful excuse, of an agree
ment between husband and wife at time of marriage that she should be 
supported as before the marriage and not by him until he could earn 
sufficient means for the maintenance of both. Such evidence is admissible 
although the contract alone may not furnish an answer to the charge. If. 
v. Robinson (1897), 1 Can. Cr. Cas. 28 (Ont.).

The prisoner may have become possessed of ample means since his 
marriage, and the offence being a public one cannot be met bv a mere 
agreement between the husband and wife. Ibid, per Street. .1.

A present inability to support his wife may be proved by the accused by 
way of defence. Ibid.
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The defendant may be convicted notwithstanding that his wife has in 
consequence of the neglect to supply her with necessaries left him, taking 
with her a small sum of monev belonging to him. It. v. Pennock ( 1898), 
is e.L.T. 71».

Where the complainant in a charge of non-support of wife had been 
previously married, but had always lived apart from her first husband, and 
swore to having heard two years before the second marriage that her 
husband was dying in a foreign country, and that about a year after her 
second marriage she again heard that her husband was dead, such was held 
to be evidence to go to the jury to prove that her first husband had died 
before her marriage to the defendant. K. v. Holmes (lhl»8), 2 Can. C'r. 
Cas. 131.

In K. v. liissell (1883), 1 O.R. 314, previous to the Canada Evidence Act, 
1893. it was held that the evidence of a wife is inadmissible in the prose
cution of her husband for refusal to support lier under 32-33 Viet., eh. 20, 
sec. 23. Under sec. 4 of the Canada Evidence Act the wife of the person 
charged with any offence under the Code is a competent witness, with the 
exception that she is incompetent as to the disclosure of any communication 
made to her by her husband during their marriage.

*511 Duty of masters to provide necessaries. -
Every one, who as master or mistress, has contracted to provide 
necessary food, clothing or lodging for any servant or appren
tice under the age of sixteen years, is under a legal duty to 
provide the same, and is criminally responsible for omitting 
without lawful excuse to perform such duty, if the death of 
such servant or apprentice is caused, or if his life is endangered, 
or his health has been or is likely to be permanently injured, by 
such omission.

Master and serrant.]—This and the preceding section originated in 32-33 
Viet. (Can.), ch. 20, sec. 23, adapted from the Imperial Statute 24 & 23 
Viet., ch. 100, s. 26. Under 32-33 Viet., the gist of the offence was the 
wilfully and without lawful excuse refusing or neglecting to provide. R. v. 
Nasmith ( 1877), 42 U.C.Q.B. 242. The words of the (’ode constitute the 
mere omission an offence, if without lawful excuse.

This section does not impose a criminal responsibility upon the master 
to provide the servant with medical attendance or medicine, and, semble, 
per Rouleau. J., medical aid is not within the term “ necessaries ” under 
Ci Code 210. R. v. Coventry (1898), 3 Can. Cr. Cases 541.

The court should not, without expert evidence upon the effect of the 
loss of a child’s toes resulting from exposure to cold, and their consequent 
amputation, infer that the child's health had thereby been or was likely to 
he “ permanentlv injured,” or that his life has therebv been endangered. 
Ibid.

An indictment did not lie against a master at common law for not pro
viding sufficient food and sustenance for a servant, whereby the servant 
became sick and emaciated, unless it alleged that the servant was of tender 
years and under the dominion and control of the master. R. v. Friend. Russ. 
A Ry. 20; R. v. Ridley, 2 Camp. 630. The reason of the restriction is, that 
if the servant he not of tender years, he may if not provided with proper 
nourishment remonstrate, and. if necessary, leave the service. R. v. 
Nasmith (1877). 42 U.C.Q.B. 242. 243. The present section does not appear 
to have changed the law in that respect except in fixing the age limit at 
sixteen.
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Without lawful excuse.] On a charge against a master for neglecting to 
supply food to liis apprentice it must he shewn that the master was in the 
actual possession of means to provide for him. It. v. Saunders, 7 ('. & I*. 
-77 ; It. v. Kd wards, 8 ('. A P. till; It. v. (’handler, Dears. 453, 6 (’ox, ('.('. 
519. The more fact that he might have obtained such means by application 
to a relief officer is not sufficient. If. v. (.'handler, Dears, 45:$ ; It. v. lftigg, 
12 Cox C.C. Hi.

Proof of aye.]—See note to last preceding section.

• I Duty of persons doing dangerous acts. Kwry 
one who undertakeH (except in case of necessity) to administer 
Hiirgical or medical treatment, or to do any other lawful act tin* 
<loitig of which is or may be dangerous to life, is tinder a legal 
duty to have and to use reasonable knowledge, skill and care 
in doing any such act, and is criminally m " "l* for omitting, 
without lawful excuse, to discharge that duty if death is caused 
by such omission.

Sun/ieal or Medical treatment.]—A medical man must, at his peril, use 
proper skill and caution in administering a poisonous drug. If. v. Mac- 
leod, 12 Cox C.C. r>;$4.

If a party having a competent degree of skill and knowledge, whether a 
licensed physician or not, makes an accidental mistake in his treatment of a 
patient and the patient's death results from the mistake, such party is not 
thereby guilty of manslaughter; but if, where proper medical assistance can 
be had, a person totally ignorant of the science of medicine takes on him
self to administer a violent and dangerous remedy to one labouring under 
disease, and death ensues in consequence of that, dangerous remedy having 
been so administered, then he is guilty of manslaughter. It. v. Webb, 2 
la-win 196, 1 M. A Hob, 405.

It may lie left to the jury to say first, whether death was occasioned or 
accelerated by the medicines administered, and if they find that it was, then the 
jury may be instructed that, the prisoner is guilty of manslaughter if they 
think that in so administering tin» medicine he acted with a criminal inten
tion or from very gross negligence. Ibid ; It. v. Chamberlain, 10 Cox 
C.C. 486.

Evidence cannot be gone into, on either side, of former cases treated by 
the prisoner, but the opinion of experts may be given ns to the treatment 
which the evidence shews was administered in the case in question. It. v. 
Whitehead, 3 C. A K. 202; Archbold Cr. Plead. (1000), 755.

On an indictment against a medical man for manslaughter by administer
ing poison by mistake for some other drug, it is not sufficient for the prosecu
tion to shew merely that, the prisoner, who dispensed his own drugs, supplied 
a mixture which contained a large quantity of poison ; the prosecution must 
also shew that this happened through the gross negligence of the prisoner, 
it. v. Spencer, 10 Cox C.C. 525.

A woman practising “ Christian science ” and not called in as a medical 
attendant was held not guilty of manslaughter where the only treatment by 
her was to sit silently by the patient, a child ill of diphtheria, although the 
child’s health might have been saved or prolonged had proper medical aid 
been called in. If. v. Beer, 32 C.L..1. 416. But the aiding and abetting the 
person charged with the duty of providing necessaries is punishable in like 
manner as the principal offence. Secs. 01, 209, 210. If. v. Brooks (1902), 
22 Can. L.T. 105 (B.C.).

6334
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*4 I il Duty of persons in charge of dangerous 
things, livery one who has in his charge or under his control 
anything whatever, whether animate or inanimate or who 
erects, makes or maintains anything whatever which, in the 
absence of precaution or care, may endanger human life, is 
under a legal duty to take reasonable precautions against, and 
use reasonable care to avoid, such danger, and is criminally 
responsible for the consequences of omitting, without lawful 
excuse, to perform such duty.

Criminal liabilityy of corporation.]—A corporation is not subject to indict
ment upon a charge of any crime the essence of which is either personal 
criminal intent or such a degree of negligence as amounts to a wilful 
incurring of the risk of causing injury to others. K. v. Great West Laundry 
Co. (1900), 3 Can. Cr. (’as. 514 (Man.).

Secs. 213 and 220, as to want of care in the maintenance of dangerous 
things, do not extend the criminal responsibility of corporations beyond 
what it was at common law. Ibid.

Although a corporation cannot be guilty of manslaughter, it may be 
indicted, under Cr. Code sec. 252, for having caused grievous bodily injury 
by omitting to maintain in a safe condition a bridge or structure which it 
was its duty to so maintain, and this notwithstanding that death ensued at 
once to the person sustaining the grievous bodily injury. It. v. Cnion 
Colliery Co. (1900), 3 Can. Cr. Cas. 523 (B.C.) affirmed, 1 Can. Cr. Cas. 
400, 31 Can. S.C.lt. 81.

Under sec. 213 a corporation may be indicted for omitting, without law
ful excuse, to perform the duty of avoiding danger to human life from 
anything in its charge or under its control. The fact that the consequence 
of the omission to perform such duty might have justified an indictment 
for manslaughter in the case of an individual is not a ground for quashing 
the indictment. Union Colliery Co. v. R. (1900), 4 Can. Cr. Cas. 400 (S.C. 
Can.).

As the Criminal Code provides no punishment for the offence as against 
a corporation, the common law punishment of a fine may be imposed on a 
corporation indicted under it. Ibid.

Where deceased was run over by a railroad car and died from his injuries 
a few hours afterwards, the statement of the deceased, made Immediately 
after he was run over in answer to a question as to how it happened, was 
held admissible. Armstrong v. Canada Atlantic (1901), 2 O.L.R. 219; 
Thompson v. Trevanion (1093), Skin. 402; A vesou v. Kinnaird (1805), 6 
East 188, at p. 193; Rex v. Foster (1834), 0 C. & P. 325.

Koiilcncc.]—See note to sec. 191.

414 Duty to avoid omissions dangerous to life. —
Every one who undertakes to do any act, the omission to do 
which is or may be dangerous to life, is under a legal duty to 
do that act, and is criminally responsible for the consequences 
of omitting, without lawful excuse, to perform that duty.

Segligent omission by malical practitioner.]—A person acting as a medical 
man is not criminally responsible for the death of a patient occasioned by 
his treatment, unless his conduct is characterized either by gross ignorance 
of his art, or by gross inattention to his patient’s safety. R. v. St. John 
Long, 4 C. & P. 398; Hunter v. Ogden, 31 Q.1L 132.
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Dangerous medical treatment.]—See see. 212.
/{ndHi/ injury.] By see. 252 every one is guilty of on indictable offence 

and liable to two years’ imprisonment who, by any unlawful act, or by doing 
negligently or omitting to do any act which it is his duty to do, causes 
grievous bodily injury to any other person.

(Amendment of 1893).
*1*. Neglecting duty to provide necessaries. -

Every one is guilty of an indictable offence and liable to three 
years’ imprisonment who, being bound to perform any duty 
specified in sections two hundred and nine, two hundred and 
ten and two hundred and eleven without lawful excuse 
neglects or refuses to do so, unless the offence amounts to 
culpable homicide.

Form of indictment.]—An indictment under the former law 32-33 Viet., 
ch. 20, sec. 25, was held sufficient where it was in the following form :—“for 
that he (the defendant) on the (date) at the city of Montreal, then being 
the husband of one B.D., his wife, and then being legally liable to provide 
for the said B.D. as his wife as aforesaid necessary food and clothing and 
lodging, unlawfully, wilfully and without lawful excuse did neglect and 
refuse to provide the same against the form, etc.” R. v. Smith (1879), 
Ramsay’s Cases (Que.) 190. The indictment in that case was held to be 
sufficient as being in the words of the statute, without an allegation of 
capacity of providing and without alleging that the neglect or refusal was of 
a nature to endanger her life or to permanently injure her health. Ibid.

See also notes to secs. 209, 211, ante.

Abandoning children under two years of
age. Every one is guilty of an indictable offence and liable 
to three years' imprisonment who unlawfully abandons or 
exposes any child under the age of two years, whereby its life 
is endangered, or its health is permanently injured.

2. The words “ abandon ” and “ expose ” include a wilful 
omission to take charge of the child on the part of a person 
legally bound to do so, and any mode of dealing with it 
calculated to leave it exposed to risk without protection. 
R.S.C. ch. 102, sec. 20.

Kridence ]—A woman who was living apart from her husband, and who 
had the actual custody of their child under two years of age brought the 
child to the door of the father’s house telling him she had done so. He 
knowingly allowed it to remain lying outside his door for four hours in the 
night time and it was then removed by a constable. It was held that, 
although the father had not the actual custody and possession of the child, 
yet as he was bound by law to provide for it, his allowing it to remain where 
lie did was an abandonment and exposure of the child by him whereby its 
life was endangered. R. v. White (1871), L.R. 1 C.C.R. 311, 40 L.J. 
M.C. 134.

And where the mother of a bastard child five weeks old put the child in 
a hamper and shipped the hamper as a goods parcel by railway a distance of 
four miles to the child’s putative father who had told her, prior to the
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child’s birth, that if she sent it to him he would keep it, and the hamper 
was addressed for immediate delivery and was in fact delivered within an 
hour and a quarter from the time the mother left it, and the child died three 
weeks afterwards from causes not attributable to such conduct of the mother, 
yet it was held that she was properly convicted of abandoning and exposing 
the child whereby its life was endangered. R. v. Falkingham (1870), L.R. 
1 C.C.R. 222, :$9 L.J.M.C. 47.

Proof of age.]—See note to sec. 210.

XI1. Causing bodily harm to apprentices or 
servants. Every one is guilty of an indictable offence and 
liable to three years’ imprisonment who, being legally liable as 
master oi mistress to provide for any apprentice or servant, 
unlawfully does, or causes to be done, any bodily harm to any 
such apprentice or servant so that the life of such apprentice 
or servant is endangered or the health of such apprentice or 
servant has been, or is likely to be, permanently injured. 
R.S.C. ch. G2, sec. 19.

A verdict for common assault is maintainable upon an indictment under 
this section. It. v. Bissonnette (1879), Ramsay's Cases (Que.) 190.

Neglect to supply necessary food, etc.]—See sec. 211.



174 [|*IH] Criminal Code.

part XVII.

HOMICIDE.
Sect.
218. Homicide defined.
219. When a child becomes a human being.
210. Culpable homicide.
221. Procuring death bg false evidence.
222. Death must be within a gear and a dag.
222. Killing bg influence on the mind.
2Ilf. Acceleration of death.
22Ô. Causing deal It which might have been prevented.
226. Causing injury the treatment of which causes death.

2IH Homicide Defined. -Homicide is the killing of a
human being by another, directly or indirectly, by any means 
whatsoever.

Homicide, excusable or justifiable.]—Homicide, when not amounting to 
murder or manslaughter, is divided by Russell into two classes:—(1 ) 
Excusable ; (2) Justifiable. 3 Russell Ct\, 6th ed., 205.

Sec. 220, infra, divides the subject of homicide into:—(1) culpable 
homicide, which is sub-divided into two classes: (a) murder, (b) man
slaughter: (2) homicide not culpable. The same section defines what is 
“culpable ” homicide, and declares that homicide which is not culpable is 
not an offence. Excusable homicide is said to be of two sorts : Either per 
infortunium, by misadventure ; or se et sua defendendo, upon a principle 
of self-defence.

The term excusable homicide imports some fault in the party by whom 
it has been committed : but of a nature so trivial that the law excuses such 
homicide from the guilt of felony, though in strictness it deems it to be 
deserving of some degree of punishment. It appears to be the better 
opinion that the punishment inflicted for this offence was never greater than 
a forfeiture of the goods and chattels of the delinquent or a portion of 
them. 3 Russell Cr., 6th ed., 205, 4 Bl. Com. 188. Then the practice arose 
of granting a pardon and writ of restitution ns a matter of right in such 
cases upon payment of the expenses of suing them out : and to prevent this 
expense it became usual for judges to permit or direct a general verdict of 
acquittal where the death had notoriously happened by misadventure or in 
self defence. 4 Bl. Com. 188, 1 East P.C., ch. 5, sec. 8, Post. 288.

By sec. 6 of the Offences against the Person Act, R.S.C. (1886), eh. 162 
(repealed by the Code), it was provided that “no punishment or forfeiture 
shall be incurred by any person who kills another by misfortune or in his 
own defence, or in any other manner without felony.” This was taken 
from 32-33 Viet. (Can.), ch. 20, sec. 7, a re-enactment of sec. 7 of the 
Imperial statute, 24-25 Viet., ch. 100. It was probably thought unneces
sary to repeat that enactment in the Code, as sub-sec. (3) of sec. 220 de
clares that “ homicide which is not culpable is not an offence.”
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Homicide by misadventure.]—Hornicide by misadventure is where one 

doing a lawful act, without any intention of bodily harm, and using proper 
precaution to prevent danger, unfortunately happens to kill another person.
1 Hast P.C. 5, p. 221, and sec. 36, pp. 26U, 2(51, Fost. 258, 1 Hawk. P.C., 
ch. 29, sec. 1. The act must be lawful; for if it be unlawful, the homicide 
will amount to murder or manslaughter, and it must not be done with 
intention of great bodily harm, for then the legality of the act. considered 
abstractedly, would be no more than a mere cloak or pretence, and con
sequently would avail nothing. The act must also be done in a proper 
manner and with due caution to prevent danger. 1 Fast P.C., ch. 5, sec. 
36, p. 201, 3 Russell 20G.

Thus, if people following their common occupations, use due caution to 
prevent danger, and nevertheless happen, unfortunately to kill any one, 
such killing will be homicide by misadventure. 1 Hale 472, 475, 1 Hawk. 
P.C. ch. G29, secs. 2 and 4. Thus, where a person, driving a cart or other 
carriage, happens to drive over another and kill him, if the accident 
happened in such a manner that no want of due cure could be imputed to 
the driver, it will be accidental death, and the driver will be excused. Fost 
263, 1 Hale 47G. In a case where a person was riding a horse, and the 
horse, being whipped by some other person, sprang out of the road, and ran 
over a child and killed it. this was held to be misadventure only in the rider, 
though manslaughter in the person who whipped the horse. 1 Hawk. P.C., 
ch. 29, sec. 3.

Where parents, masters, and other porsons having authority in foro 
domestico, give correction to those under their care, and such correction 
exceeds the bounds of due moderation, so that death ensues, the offence will 
be either murder or manslaughter, according to the circumstances; but if 
the correction be reasonable and moderate, and by the struggling of the 
party corrected, or by some other misfortune, death ensue, the killing will 
be only misadventure. 1 Hale 454, 473, 474, 4 Blac. Com. 182.

Homicide in self-defence.]—If the slayer has not begun to fight, or, 
having begun, endeavors to decline any further struggle and afterwards 
being closely pressed by his antagonist, kills him to avoid his own destruc
tion, this is homicide excusable by self-defence. 4 BI. Com. 184.

If one comes to beat another or to take his goods as a trespasser, though 
the owner may justify a battery for the purpose of making hini desist, yet if 
he kill him it will lie manslaughter. 1 Hale P.C. 485, 1 Fast P.C. 272, 277; 
R. v. Bourne (1831), 5 <\ & P. 120.

It is notessential that an actual felony should be nbout to be committed 
in order to justify the killing; if the circumstances are such asthat after all 
reasonable caution the party suspects that the felony is about to be 
immediately committed, he will be justified in making the resistance. R. 
v. Levet, Cro. Cas. «538, Foster 299; See also secs. 45, 4G and 47.

1Ü. When a child becomes a human being. A child 
becomes a human being within the meaning or this Act when 
it has completely proceeded, in a living state, from the body of 
its mother, whether it has breathed or not, whether it has an 
independent circulation or not, and whether the navel string is 
severed or not. The killing of such a child is homicide when 
it dies in consequence of injuries received before, during or 
after birth.

Killing unborn child.]—A living child in its mother’s womb or a child in 
the act of birth, even though such child may have breathed, is not a
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“ human being,” mui the killing of such child before it is born is not 
homicide. R. v. Enoch, < '. x I’. 539; K. v. Wright, !•<’. & p. 7.">4 : B. v. 
Sellis, 7 C. & P. 850; Bnrb. Cr. Dig. 209.

But by sec. 271 every one is guilty of an indictable offence and liable to 
imprisonment for life who causes the death of any child which has not 
become a human being, in such a manner that he would have been guilty of 
murder if such child had been born. And by sub-sec. (2) of the same 
section no one is guilty of any offence who by means which he in good 
faith considers necessary for the preservation of the life of the mother of 
the child causes the death of any such child before or during its birth.

220. Culpable homicide. Homicide may be either 
culpable or not culpable. Homicide is culpable when it con
sists in the killing of any person, either by an unlawful act or 
by an omission, without lawful excuse, to perform or observe 
any legal duty, or by both combined, or by causing a person, by 
threats or fear of violence, or by deception, to do an act which 
causes that person's death, or by wilfully frightening a child or 
sick person.

2. Culpable homicide is either murder or manslaughter.
3. Homicide which is not culpable is not an offence.

Code secs. 213 and 220 do not extend the criminal responsibility of 
corporations beyond what it was at common law. R. v. Great West 
Laundry Co. (1900), 3 Can. Cr. Cas. 514 (Man.).

221 Procuring death by false evidence. Procuring 
by false evidence the conviction and death of any person by the 
sentence of the law shall not be deemed to be homicide.

Perjury or subornation of perjury committed in order to procure the 
conviction of a person for any crime punishable by death is a crime punish
able with imprisonment for life. Sec. 14(1 (2).

't’i't Death must be within a year and a day,—No
one is criminally responsible for the killing of another unless 
the death take place within n year and a day of the cause of 
death. The period of a year and a day shall lie reckoned inclu
sive of the day on which the last unlawful act contributing to 
the cause of death took place. Where the cause of death is an 
omission to fulfil a legal duty the period shall he reckoned 
inclusive of the day on which such omission ceased. Where 
death is in part caused by an unlawful act and in part by an 
omission, the period shall he reckoned inclusive of the day on 
which the last unlawful act took place or the omission ceased, 
whichever happened last.

If the death takes place after the expiration of a year and a day from the 
time the deceased was wounded, the law presumes that his death bad pro
ceeded from some other cause. 1 Hawk., oh. 23, sec. 90; 1 East P.C. 343.
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The prisoner was convicted of manslaughter in killing his wife, who died 
on November 10, 1881. The immediate cause of her death was acute 
inflammation of the liver, which the medical testimony proved might be 
occasioned by a blow or a fall against a hard substance. About three weeks 
before her death the prisoner had knocked his wife down with a bottle; she 
fell against a door and remained on the floor insensible for some time ; she 
was confined to her bed soon afterwards and never recovered. Evidence 
was given of frequent acts of violence committed by the prisoner upon his 
wife within a year of her death, by knocking her down and kicking her in 
the side. On questions reserved, whether the evidence was properly 
received of assaults and violence committed by the prisoner upon the 
deceased prior to the date of death or prior to the occasion on which he had 
knocked her down with the bottle, and whether there was any evidence to 
leave to the jury to sustain the charge, it was held by the Supreme Court of 
Canada, affirming the judgment of the Supreme Court of New Brunswick, 
that the evidence was properly received and that there was evidence to 
submit to the jury that the disease which caused her death was produced by 
the injuries inflicted bv the prisoner. Theal v. The Queen, 7 Can. 8.C.R. 
:$D7.

£23. Killing by influence on the mind. -No one is
criminally responsible for the killing of another by any influence 
on the mind alone, nor for the killing of another by any disorder 
or disease arising from such influence, save in either case by 
wilfully frightening a child or sick person.

To wilfully frighten a child or sick person as a result of which such 
child or sick person dies is culpable homicide. Sec. 220.

£24. Acceleration of death. —Every one who, by an 
act or omission, causes the death of another kills that person, 
although the effect of the bodily injury caused to such other 
person be merely to accelerate his death while labouring under 
some disorder or disease arising from some other cause.

A., a practising physician who kept a hospital for the sick, on three suc
cessive days forced the person of B. a patient then under his control in such 
hospital, she being in a condition of health that rendered sexual intercourse 
dangerous even with her consent. B. died on the sixth day after the last 
occasion on which she had been ravished and her death was hastened if not 
caused thereby. It was held that there was sufficient evidence to justify A.’s 
surrender under the Ashburton treaty for extradition on a charge of murder. 
Re Weir, 14 Ont. R. 389.

A. inflicts bodily injury on B. who at the time is so ill that she could not 
possibly have lived more than six weeks if she had not been struck. In 
consequence B. dies earlier than she otherwise would. A. is guilty of cul
pable homicide. R. v. Fletcher, 1 Russ. Cr. 703.

225. Causing death which might have been pre
vented. -Every one who, by any act or omission, causes the 
death of another kills that person, although death from that 
cause might have been prevented by resorting to proper means.

12—(.'KIM. CODE.



Criminal Code.178 [§"fi«]

ftii Causing injury the treatment of which causes 
death. Every one who causes a bodily injury, which is of 
itself of a dangerous nature to any person, from which death 
results kills that person, although the immediate cause of death 
be treatment proper or improper applied in good faith.

Bodily injury resulting in death.]- In It. v. Holland, 2 Moo. and Rob. 351,
A. had assaulted B. and injured B.’s finger. B. was advised by a surgeon 
to allow it to be amputated but refused to do so, and lockjaw resulted causing
B. ’s death. It was held that these facts constituted culpable homicide. 
But qmere whether this would be so under this section, as it could hardly 
be said that an injury to the finger was “ of itself of a dangerous nature,” 
i.e., dangerous to life. Cf. R. v. Coventry (1898), 3 Can. Cr. Cas. 541.

Where in a duel a wound is given which in the judgment of competent 
medical advisers is dangerous, and the treatment which they bona fide 
adopt is the immediate cause of death, the party who inflicted the wound is 
guilty of culpable homicide. R. v. Pym, 1 Cox C.C. 339.
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PART XVIII.

MURUER, MANSLAUGHTER, ETC
Sect.
227. Definition of murder.
228. Further définition of murder.
229. Provocation.
230. Manslaughter.
231. Punishment of murder.
232. Attempts to commit murder.
233. Threats to m urder.
23Conspiracy to mui-der.
235. Accessory after the fact to murder.
236. Punishment of manslaughter.
237. Aiding and abetting suicide.
238. Attempt to commit suicide.
239. Neglecting to obtain assistance in childbirth.
240. Concealing dead body of child.

**». What is murder.—Culpable homicide is murder in 
each of the following cases :

(a.) If the offender means to cause the death of the 
person killed ;

(b.) If the offender means to cause to the person killed 
any bodily injury which is known to the offender to be 
likely to cause death, and is reckless whether death ensues 
or not ;

(c.) If the offender means to cause death or, being so 
reckless as aforesaid, means to cause such bodily injury as 
aforesaid to one person, and by accident or mistake kills 
another person, though he does not mean to hurt the person 
killed ;

(d.) If the offender, for any unlawful object, does an 
act which he knows or ought to have known to be likely to 
cause death, and thereby kills any person, though he may 
have desired that his object should be effected without hurt
ing any one.
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Murder at common law.]—The common law definition of murder is -the 
killing any person under the King's peace, with malice prepense or 
aforethought, either express or implied by law. 3 Inst. 47, 51; 1 Hawk. 
P.C. c. 31, s. 3; Post. 250.

Malice may be either (1) express, or (2) implied by law. Express malice 
is when one person kills another with a sedate deliberate mind and formed 
design ; such formed design being evidenced by external circumstances dis
covering the inward intention, ns lying in wait, antecedent menaces, former 
grudges, and concerted schemes to do the party some bodily harm. 1 Hale 
451.

Malice is implied by law from any deliberate cruel act committed by one 
person against another, however sudden, 1 East P.C. 215; 3 Russell Crim. 
(1896) 2. And it is a general rule that all homicide is presumed to be 
malicious until the contrary appears from circumstances of alleviation, 
excuse or justification. R. v. Greenacre (1837), 8 C. & P. 35.

And where one is killed in consequence of such wilful act as shews the 
person by whom it is committed to be an enemy of all mankind, the law 
will infer a general malice from such depraved inclination to mischief. 
1 Hale 474. If a person driving a cart or other carriage happen to kill and 
it appear that he saw or had timely notice of the mischief likely to ensue 
and yet drove on, it will be murder. 1 Hale 475; Post. 263.

Where several persons resolve generally to resist all opposera in the 
commission of any breach of the peace, and to execute it in such a manner 
as naturally tends to raise tumults and affrays, they must, when they engage 
in such bold disturbances of the public peace, at their peril abide the event 
of their actions; and therefore if in doing any of these acts they happen to 
kill a man they are all guilty of murder. 1 Hawk. P.C. c. 31, s. 51. But, in 
order to make the killing by any, murder in all those who are confederated 
together for an unlawful purpose merely on account of the unlawful act 
done or in contemplation, it must happen during the actual strife or 
endeavour or at least within such a reasonable time afterwards as may leave 
it probable that no fresh provocation intervened. 3 Russ. Cr., 6th ed. 125. 
The fact must appear to have been committed strictly in prosecution of the 
purpose for which the party was assembled, and therefore if divers persons 
be engaged in an unlawful act, and one of them with malice prepense against 
one of his companions, finding an opportunity, kill him, the rest are not 
concerned in the guilt of that act, because it had no connection with the 
crime in contemplation. 1 Hawk. P.C. c. 31, s. 52; Jackson’s Case, 9 8t. 
Tr. (Harg.) 715.

Provocation reducing offence to manslaughter.]— See sec. 229 and note to

Corpus delicti.]—Corpus delicti in murder, is defined, as having two com
ponents, death as the result and the criminal agency of another as the means, 
and it is only where there is direct proof of one that the other can be 
established by circumstantial evidence. This ruling is an affirmance of the 
holding of Lord Hale (2 P.C. 290) that a conviction of murder or man
slaughter cannot be had unless the fact be proved to be done or at least the 
body found dead. Where one is proven by direct evidence the other may
be by circumstances, and in determining a question of fact upon a criminal 
trial from circumstantial evidence, the facts proved must not only be con
sistent with and point to the guilt of the prisoner, but must be inconsistent 
with his innocence.

Finding the body ]—It has been considered a rule that no person should 
be convicted of murder unless the body of the deceased has been found, and 
a very great judge says, “ I would never convict any person of murder or 
manslaughter unless the fact were proved to be done, or at least the body 
be found dead.” 2 Hale 290. Lord Hale only laid this down as a caution, 
not as a rule in every case. Per Maille, J., in R. v. Burton (1854), Dears.



Part XV11I. Murder, Manslaughter, Etc. I § *i *-5 î J 181

C.C. 282. But this rule, it seems, must lie tuken with some qualifications; 
and circumstances may he sufficiently strong to shew the fact of the murder, 
though the body has never been found. 3 lfussell ('r., Uth ed., 158. Thus, 
where the prisoner, a mariner, was indicted for the murder of his captain 
at sea, and a witness stated that the prisoner had proposed to kill the 
captain, and that the witness being afterwards alarmed in the night by a 
violent noise, went upon deck, and there observed the prisoner take the 
captain up and throw him overboard into the sea, and that he was not seen 
or heard of afterwards, and that near the place on the deck where the 
captain was seen a billet of wood was found, and that the deck and part of 
the prisoner’s dress were stained with blood, the court, though they 
admitted the general rule of law, left it to the jury to say, upon the 
evidence, whether the deceased was not killed before his body was cast into 
the sea: and the jury being of that opinion, the prisoner was convicted, and 
the couviction being unanimously approved of by the judges, was afterwards 
executed. R. v. 11 indmarsh (1792), 2 Leach 569.

And where the mate of a ship was seen to seize the captain from behind 
and throw him into the sea, and the captain fell, striking a boat, and leav
ing marks of blood upon it, but was never seen again, Archibald, J., 
allowed the case to go to the jury, and the prisoner was convicted of man
slaughter. K. v. Armstrong (1875), 13 Cox C.C. 184.

But where upon an indictment against the prisoner for the murder of her 
bastard child, it appears that she was seen with the child in her arms on 
the road from the place where she had been at service to the place where 
her father lived about six in the evening, and between eight and nine she 
arrived at her father’s without the child, and the body of a child was found 
in a tide-river, near which she must have passed in her road to her father’s, 
but the body could not be identified as that of the child of the prisoner, and 
the evidence rather tended to shew that it was not the body of such child, 
it was hold that she was entitled to be acquitted. The evidence rendered it 
probable that the child found was not the child of the prisoner, and with 
respect to the child, which was really her child, the prisoner could not by 
law be called upon either to account for it, or to say where it was, unless 
there were evidence to shew that her child was actually dead. R. v. 
Hopkins (1838), SC. & P. 591, Lord Abinger, C.B.; R. v. Cheverton (1862), 
2 F. & F. 833, Erie, C.J.

Post-mortem examination.]—1The medical practitioner should examine all 
the important organs for marks of natural disease and note down any unusual 
pathological appearances or abnormal deviations although they may at the 
time appear to have no bearing on the cause of death.

Mr. Clark Bell, in his 12th Amer, edition of Taylor’s Medical Jurispru
dence, 1897, page 23, says: “ In medico-legal cases involving questions of 
life and death, the examination of the body cannot be too thorough and 
exhaustive: the omission of any one organ is a radical and sometimes a 
fatal defect. This was well illustrated in 1872 by two leading cases in the 
United States—that of Mrs. E. G. Wharton, charged with poisoning General 
Ketchum, and that of Dr. Paul Schoeppe, charged with poisoning Miss 
Steinnecke. In neither case was the post mortem sufficiently complete.”

The body is inspected not merely to shew that a person has died as a 
result of the criminal act, but to prove that he has not died from any natural 
cause. Medical practitioners commonly give their attention exclusively to 
the first point, while lawyers, defending accused parties, very properly 
direct a most searching examination to the last mentioned point, i.e., the 
healthy or unhealthy state of those organs which are essential to life. If 
the cause of death is obscure after the general examination of the body, 
there is good reason for inspecting the condition of the spinal marrow. In 
certain obscure cases it may become necessary to institute a microscopic 
examination, especially of the brain and heart. Taylor’s Medical Juris
prudence, 1897, 12th Am. Ed. 23.
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In a trial for murder by committing an abortion resulting in the woman’s 

death, it appeared that the post mortem examination was insufficient, and 
that, so far as the medical evidence was concerned, it was possible that 
death might have been occasioned by some undiscovered disease which a 
post mortem examination o£ other organs than those examined might have 
disclosed, and none of the medical men would swear positively to the cause 
of death; but there was other evidence tending to shew that death was 
caused by a criminal operation, and connecting the prisoners therewith. It 
was held, that such last mentioned evidence was properly submitted to the 
jury. U. v. Garrow (1896), 1 Can. Cr. Cas. 246 (B.C.).

Proving cause of death.]— A question has sometimes been raised whether 
a prisoner can lie convicted of murder where it is impossible for any evi
dence to be given of the cause of death, in consequence of the state in 
which the body was found, but it would seem that it is a question for the 
jury, taking all the circumstances into consideration, whether the death was 
caused by violence or not, and whether that violence was the act of the 
prisoner. Per Kennedy, .1. It. v. Macrae, Northampton Winter Assizes, 
1892, cited 3 ltuss. Cr., 6th ed., 160.

On a trial for murder, in order to prove the state of the health of the 
deceased prior to the day of his death, a witness was asked in what state 
of health the deceased seemed to be when he last saw him, and he began to 
state a conversation which had then taken place between the deceased and 
himself on this subject; and Alderson, B., held that what the deceased said 
to the witness was reasonable evidence to prove his state of health at the 
time. R. v. .Johnson (1847), 2 C. & K. 354.

Dying declaration as evidence.]—The principle upon which dying declara
tions are admitted as evidence is stated by Eyre, C.B., in the case of K. v. 
Woodcock, 1 Leach, C.C., 502, as follows:

“The general principle on which this species of evidence is admitted is 
that they are declarations made in extremity, when the party is at the point 
of death, and when every hope of this world is gone, when every motive to 
falsehood is silenced, and the mind is induced by the most powerful con
sideration to speak the truth: a situation so solemn and so awful is considered 
by the law as creating an obligation equal to that which is imposed by a 
positive oath administered in a court of justice.”

A dying declaration is only admissible in criminal eases, and then only in 
casesof murderor manslaughter, and only where thedeath is the subject of the 
charge, and the circumstances of the death the subject of the declaration. 
R. v. Mead, 2 B. & C. 605. But the dying declaration of a person was 
admitted in a case in which the prisoner was being tried, not for murdering 
the declarant, but another person, by the administration of poison, but in 
the perpetration of that act he had also inadvertently poisoned the declarant. 
In that case the court held that the same act caused the death of one as the 
other, and that, it being all one transaction, the evidence was admissible. 
R. v. Baker, 2 M. & Rob. 53.

Where the deceased person stated at the time of being wounded that he 
could not live much longer and that he was bound to die, such was held suffi
cient evidence of a belief of impending death so as to make his dying 
declaration admissible testimony. Statov. Ashworth (1898), 23 Sou. Rep. 270.

The fact of a person having received extreme unction according to the 
rites of the Roman Catholic Church is some evidence that she thought her- 
self to in- in h dying state. Carver v. r.s., ispt. 17 S.C.R. (U.8.), 228; 
Minton’s case, cited in R. v. Howell, 1 Denison Crown Cases 1 : and so also 
is the rejection by a dying man belonging to the Roman Catholic faith, of 
an offer to bring him a priest, some evidence to shew that he did not think 
himself in articulo mortis. It. v. Howell, supra.

Such declarations being necessarily ex parte, the prisoner is entitled to 
the benefit of any advantage he may have lost by the want of an oppor-
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tuuity for cross-examination. R. v. Ashton, 2 Lewin Crown Cas. 147. So 
it has recently been held by the Supreme Court of the United States that it 
is error to refuse to permit the defendant to prove by witnesses that the 
deceased made statements to them in apparent contradiction of her dying 
declaration, and tending to shew that defendant did not shoot her inten
tionally. Whether these statements were admissible as dying declarations 
or not is immaterial, since they were admissible as tending to impeach the 
declaration of the deceased, which had already been admitted. Carver v. 
U.S., 1897, 17 tiup. Ct. Rep. 228. A dying declaration by no means imports 
absolute verity. The history of criminal trials is replete with instances 
where witnesses, even in the agonies of death, have, through malice, mis
apprehension, or weakness of mind, made declarations that were inconsis
tent with the actual facts; and it would beagreat hardship to the defendant, 
who is deprived of the benefit of a cross-examination, to hold that he could 
not explain them. Dying declarations are a marked exception to the 
general rule that hearsay testimony is not admissible, and are received from 
the necessities of the case, and to prevent an entire failure of justice, as it 
frequently happens that no other witnesses to the homicide are present. 
They may, however, be inadmissible by reason of the extreme youth of the 
declarant (R. v. Pike, Il Car. & P. 598), or by reason of any otherfactwhich 
would make him incompetent as an ordinary witness. They are only 
received when the court is satisfied that the witness was fully aware of the 
fact that his recovery was impossible, and in this particular the require
ment of the law is very stringent. They may be contradicted in the same 
manner as other testimony, and may be discredited by proof that the char
acter of the deceased was bad, or that he did not believe in a future state 
of reward or punishment. Carver v. U.8., supra; State v. Elliott, 45 Iowa, 
486; Com. v. Cooper, 5 Allen, 495; Goodall v. State, 1 Or. .‘13:$; Tracy v. 
People, 97 111. 101 ; Hill v. State, 64 Miss. 431.

A dying declaration of the deceased that he was shot in the body and 
was “going fast,” indicates a settled and hopeless consciousness that he 
was in a dying state and his declaration is admissible in evidence. R. v. 
Davidson (1898) 1 Can. Cr. Cas. 351 (N.S.).

In deciding the preliminary question as to whether the deceased was 
under a sense of impending death, so as to allow evidence of his dying 
declaration to be admitted, the trial judge must have regard to the whole 
of the surrounding circumstances including the nature and extent of the 
gun charge and the immediate result of the wound. Ibid.

A dying declaration is not admissible if there existed in the mind of the 
party making it a hope of recovery or a hope of escape from almost 
immediate death; but if there is a firm, settled expectation by deceased of 
impending death and no hope of recovery remaining in his mind, the 
declaration is admissible, although such belief was the result of panic and 
not well founded. The fact, that a person making a dying declaration 
subsequently entertains a hope of recovery, is irrelevant, except in so far 
as it may be evidence of his state of mind at the time of the declaration. 
R. v. Davidson (1898), 1 Can.jGr. Cas. 351 (N.S.) ; R. v. Hubbard, 14 Cox 565.

The rule as to the admissibility of dying declarations in evidence is thus 
stated in Taylor on Evidence, 6th ed., vol 1, p. 643: “It is not, however, 
necessary that the declarant should have stated that he was speaking under 
a sense of impending death, providing it satisfactorily appears, in any 
mode, that the declarations were really made under that sanction ; as, for 
instance, if the fact can be reasonably inferred from the evident danger of 
the declarant, or from the opinions of the medical or other attendants stated 
to him, or from his conduct, such ns settling his affairs, takine leave of his 
relations and friends, giving directions respecting his funeral, receiving 
extreme unction or the like. In short, all the circumstances of the case 
may be resorted to, in order to ascertain the state of the declarant’s mind.
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On the other hand, a firm belief that death is impending by 
which is meant, not us was once thought, that it will almost immediately fol 
low, but that il will happen shortly in consequence of the injury sustained 
—will sullice to render the statement evidence, though the sufferer may 
chance to linger on for some days, or even for two or three weeks. . . .
In general, it is no objection to their admissibility that they “ (theanswers) 
were made in answer to lending questions, or obtained by earnest solicita
tions.’’ Cited by Hagarty, C.J., in K. v. Smith (18711), -3 U.C.C.l1. 312.

It is essential to the admissibility of these declarations, and it is a pre
liminary fact to be proved by the party offering them in evidence, that they 
were made under a sense of impending death : but it is not necessary that 
they should be stated at the time to be so made ; it is enough if it satisfac
torily appears, in any mode, that they were made under that sanction, 
whether it be expressly proved by the express language of the declarant, or 
be inferred from his evident danger, or the opinion of the medical or other 
attendants, stated to him, or from his conduct, or oilier circumstances of 
the case ; all of which are resorted to in order to ascertain the state of the 
declarant's mind. (Ireenleaf on Evidence, 12th id., vol. 1, p. 183,sec. 138. 
It. v. Smith (1873), 23 U.C.C.P. 312.

The court must ho satisfied that whatever statement is admitted in evi
dence must be shewn by credible testimony to have been made in full belief 
of approaching death, with an abandonment of all hope of life. If. v. 
Sparham (1875), 25 U.C.C.P. 143, 154.

Prisoners (1. and S. were indicted with the murder of B., the charge 
being that, the deceased being with child by the prisoner (4., the prisoner 
S. had, at the request of (5., attempted by the use of an instrument, to pro
cure abortion, and had thereby caused the death of deceased. It was 
admitted that there was not sufficient evidence to connect the prisoners, or 
either of t hem, with the acts which caused the death of the deceased, unless 
it was the dying declaration of the deceased. Two declarations were made 
bv the deceased, one upon the Thursday, the 24th, before her death on the 
28th, and the other upon the Saturday, the 26th. of the same week. The 
statement made on the 24th commenced: “lam very ill : I have no hope 
whatever of recovery; I expect to die. She then narrated the facts, and 
then added : “ If I die in this sickness, 1 believe it will have been caused 
by the operation performed on me by S. at the instigation of (i. I make 
these statements in all truth, with the fear of (lod before my eyes, for I 
firmly believe that 1 am dying.” On the 26th she was again examined, and 
the previous statement read over to her : she confirmed its truth in every 
respect, and added that she felt she was in the presence of God, and had no 
hope of recovery of any kind at the time : and, her attention being called 
to the expression “ If I die.” she said. “ 1 had no doubt whatever that I 
was dying, and felt that I was dying, and did not by the form of the expres
sion mean to doubt in any way that I was dying." It was held that both 
statements were admissible; that the mere use of the words. “If I die” 
would not alone defeat the emphatic declaration of abandonment of all 
hope on the same occasion ; and that the second declaration was receivable 
in order to explain the first. It. v. Sparham (1875), 25 U.C.C.P. 143.

An objection that part of the statement was made in answer to a leading 
question is not sustainable. It. v. Smith (1873), 23 U.C.C.P. 312.

Proof of Motiee.\ In every charge of murder where the act of killing is 
proved against the prisoner “ the law presumeth the fact to have been 
founded in malice until the contrary appeareth.” (Poster’sCrown Law255). 
At common law mere words or provoking actions or gestures expressing con
tempt or reproach, unaccompanied with an assault upon the person, did not 
reduce the killing from murder to manslaughter, though if immediately upon 
such provocation the party provoked had given the other a box on the ear, 
or had struck him with a stick, or other weapon not likely to kill, and had
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uufortunately and contrary to his expectation killed hint, it would only ho 
mausluughter. It. v. McDowell (1865), 25 U.C.Q.B. 108; but see sec. 229 
mu! note thereto.

To prove the alleged motive of securing life insurance moneys, in a trial 
for murder, evidence is properly admissible, as a part of the res gestieof all 
applications for insurance made practicully at the same time and forming 
parts of one transaction, although some of the applications were refused 
and no insurance effected thereupon. It. v. Hammond (1898), 1 Van. Cr. 
(’as. 375 (Ont.). But evidence of an attempt made some time previously 
hv the accused to insure another person for the benefit of the accused is not 
admissible. B. v. Hendershott (1895), 26 Ont. R. 678.

All questions as to motive, intent, heat of blood, etc., must be left to 
the jury, and should not be dealt with as propositions of law. It. v. Mc
Dowell (1865), 25 IW.g.B. 108; It. v. Eagle, 2 F. & F. 827.

A trial would not appear to be fair if the prisoner, when defending him
self for murder, is also called on fora contingent defence against charges 
for several alleged assaults in the course of several weeks, some of which 
may be open to contradiction, others to justification and others to mitigation. 
Per Erie. ,!., in It. v. Bird (1851), 5 Vox 1,2 Den. Vr. (’as. 94; It. v. (lanes 
(1872), 22 V.V.V.P. 185-189.

In the ease of a sudden quarrel, where the parties immediately fight, 
there may be circumstances indicating malice in the party killing, which 
killing will then bo murder. It. v. McDowell (1865), 25 V.C.tj.B. 108.

Flight as ccidcncc.] The flight of the accused is competent evidence 
against him as having a tendency to establish his guilt. Wharton on 
Homicide, sec. 710; Hickory v. United States. 100 V.8. 408.

Relevancy of other criminal acts.] — In the ease of Makin v. New South 
Wales (1894), A.C. 57, the prisoners had been convicted of the wilful 
murder of an infant child received from its mother by the prisoners for 
adoption ami whose body had been found buried in the garden of a house 
occupied by him, and it was held by the Judicial Committee of the Privy 
Council that evidence that several other infants had been received from 
their mothers by the prisoners on like representations and on like terms, and 
that bodies of infants had been found buried in a similar manner in the 
gardens of several houses occupied by the prisoners, was relevant to the 
issue which had been tried by the jury, and was therefore admissible. The 
(leering Case (18 L.J.N.8.M.C. 215) which was approved of by the Judicial 
Committee, was one of arsenical poisoning, and Pollock, C.B., admitted 
evidence to shew that two sons of the prisoner, who had formed part of the 
same family, and for whom, as well as for her husband, the prisoner had 
cooked their food, had died of poison, the symptoms with all of them being 
the same. It is noteworthy, however, that in the latter case the administra
tion to all of the parties appears to have been contemporaneous and with 
preparations of foot! made in quantities for all of the four persons and dis
tributed to them on their leaving the house to go to their work.

In It. v. lleeson (1878), 14 Cox C.C. 40, Lush, .1., approved of and 
followed the decision in the (leering case and admitted evidence of both 
previous and subsequent deaths occurring under like circumstances and 
from similar symptoms, and held that where it was proved that a motive for 
the murder charged might exist from the fact of the prisoner having insured 
the life of the doceased, evidence might also be given upon the same indict
ment to shew an equal motive for tin- deaths of the others because of their 
having liven similarly insured at the instance of the prisoner.

In Makin v. Attorney-deneral for New South Wales. [1894] A.C. 65, the 
law was expounded ns follows; “ It is undoubtedly not competent for the 
prosecution to adduce evidence tending to shew that the accused had been 
guilty of criminal acts other than those covered by the indictment, for the
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purpose of lending to the conclusion that the accused is a person likely 
from his criminal conduct or character to have committed the offence for 
which he is being tried. On the other hand, the mere fact that the evi
dence adduced tends to shew the commission of other crimes does not 
render it inadmissible if it be relevant to an issue before the jury, and it 
may be so relevant if it bears upon the question whether the acts alleged to 
constitute the crime charged in the indictment were designed or accidental, 
or to rebut a defence which would otherwise be open to the accused.'’

In Iteg. v. (jeering, 18 L.J. (M.C.) 215, the accused was charged with 
the murder of her husband by administering arsenic to him, and the Crown 
offered in evidence post mortem analysis of the contents of the stomach, 
etc., of the husband and two sons who had subsequently died, and a medical 
analysis of the vomit of another son, and also offered evidence that these 
four persons lived with the prisoner during their lives, and formed part of 
her family, and that she generally mad. tea for them and cooked their 
victuals. This evidence was objected to and received, not because it proved 
that the sons had been murdered by the prisoner, but merely because it 
proved that the death of the sons proceeded from the same cause as that of 
the husband, namely, arsenic, and because it had a tendency to prove that 
the death of the husband, whether felonious or not. was occasioned by 
arsenic.

In the recent case of It. v. Sternaman hi Ontario, evidence was held 
admissible on a charge of murder by poisoning to shew the administration 
of the same kind of poison by the prisoner to another person, as proving 
intent. Evidence of similar symptoms of arsenical poisoning attending the 
death of prisoner’s former husband following administration to him of feed 
prepared by the prisoner is evidence to shew intent as regards a charge of 
arsenical poisoning of a second husband on evidence of arsenical poison of 
the latter and of similar preparation of food by the prisoner and her 
attendance on her husband during his illness. K. v. Sternaman (1898), 1 
Can. Cr. Cas. 1 (Ont.).

Evidence of other facts are admissible where those facts tend to prove 
the point in issue, as where the intent of the prisoner forms part of the 
matter in issue, and such other facts tend to establish the intent of the 
prisoner in committing the act in question ; so the deliberate menaces or 
threats of a prisoner made at a former time are admissible, where they 
tend to prove the intent of the party and the prisoner’s malice against the 
deceased. It is quite proper on the count for murder to give evidence of 
the prisoner’s previous assaults upon and threats against the deceased to 
shew the animus of the prisoner. Then! v. It. (1882), 7 Can. S.C. 597. 40(5.

Credibility of witnesses.]—On a trial for murder, the Crown having made 
out a prima facie case by circumstantial evidence, the prisoner’s daughter, 
a girl of fourteen, was called on his behalf, and swore that she herself killed 
the deceased, without the prisoner’s knowledge, and under circumstances 
detailed, which would probably reduce her guilt to manslaughter. Held, 
that the judge was not bound to tell the jury that they must believe this 
witness in the absence of testimony to shew her unworthy of credit, but 
that he was right in leaving the credibility of her story to them: and. if 
from her manner he derived the impression that she was under some undue 
influence, it was not improper to call their attention to it in his charge. R, 
v. Jones (18(18), U.C.Q.B. 41(1.

J redirai expert testimony.]—In the course of a trial for murder by shooting 
a witness was called at the trial to give evidence as a medical expert, and 
in answer to the Crown prosecutor, he said “ there are indicia in medical 
science from which it can be said at what distance small shot were fired at 
the body. I have studied this—not personal experience, but from books.” 
He was not cross-examined as to the grounds of this statement, and no 
medical witnesses were called by the prisoner to confute it. The witness
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then stated tjhe distance from the murdered man at which the shot must 
have been bred in the case before the court, and on what he bused his 
opinion as to it, giving the result of his examination of the body. Held 
by the majority of the Supreme Court of Canada, Ritchie, C.J., and 
Taschereau and Gwyune, JJ. (Strong and Fournier, .1.1., dissenting), that 
by his preliminary statement the witness had established his capacity to 
speak as a medical expert, and it not having been shewn by cross-examina
tion, or other testimony, that there were no such indicia as stated, his 
evidence as to the distance at which the shot was fired was properly 
received. It. v. Creeper (1888), 15 Can. S.C.lt. 4U1.

The prisoner’s witness having stated that death was caused by two blows 
from a stick of certain dimensions, it was held that a medical witness pre
viously examined by the Crown was properly recalled to state that in his 
opinion the injuries found on the body could not have been so occasioned. 
K. v. Jones, 28 U.C.Q.B. 416.

The theory of the defence in an indictment for murder, was that the 
death was caused by the communication of smallpox virus by Dr. M., who 
attended the deceased, and one of the witnesses for the defence explained 
how the contagion could be guarded against. Dr. M. had not in his exam
ination in chief or cross-examination been asked anything on this subject; 
it was held that he was properly allowed to be called in reply, to state that 
precautions had been taken by him to guard against the infection. It. v. 
Sparham and Greaves, 25 U.C.C.P. 143.

Evidence generally. ]—On a trial for murder the death of the deceased was 
shewn to have been caused by his being stabbed by a sharp instrument. It 
was proved that the prisoner struck the deceased, but neither a knife nor 
other instrument was seen in his hand. For the prisoner evidence was 
offered that on the day preceding the homicide the prisoner had a knife which 
could not have inflicted the wound of which deceased died; and that on that 
day the prisoner parted with it to a person who held it until after the crime 
was committed. This evidence was rejected as being too remote, and 
because it would not shew that it was impossible for the prisoner to have had 
a weapon that might have caused the wounds of which deceased died. R. 
v. Herod (1878), 29 U.C.C.P. 428.

Prisoner being indicted for the murder of H., the principal witness for 
the Crown stated that the crime was committed on a day stated, and that 
prisoner and one S. (who had been previously tried and acquitted) threw H. 
over the parapet of the bridge into the river Don. Counsel for the prisoner 
t hen proposed to prove by one D. that S. was at his place, fifty miles off. on 
that evening, but the judge rejected the evidence, saying that S. might be 
called, and if contradicted might be confirmed by other testimony. S. was 
called, and swore that he was not present at the time, but he not being 
contradicted, I), was not examined. Draper, C.J., who tried the case, 
reserved the point for tin* consideration of the court whether the evidence 
of I), might not be found to have been legally admissible. The court held 
that the presence of S. was a fact material to the enquiry, and that D. 
should have been admitted when- tendered, and a new trial was ordered. 
Robinson, C.J., observing, “ It appears to me that any fact so closely con
nected with the alleged offence as to be in fact part of what was transacted 
or said to be transacted at the very moment, cannot bo treated ns irrelevant 
in investigating the truth of the charge." . . “ Itis sufficient, I think,
to make the evidence that was offered admissible, that it applied to the very 
fact to be determined, namely, bv whom and how the deceased person came 
to his death. R. v. Brown (1861), 21 U.C.Q.B. 338.

On the indictment of a prisoner for murder, a witness swore that he 
heard shots fired, that half an hour aftewards deceased came to his house 
and asked witness to take him in for he was shot, that witness did so, and 
deceased died some hours afterwards; it was held that evidence of state-
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ments made by deceased after being taken into the house (l, jit provable as 
dying declarations) were inadmissible, as not forming part of tue res gesta', 
being made after all action on the part of the wrong-doer had ceased through 
the completion of the principal act, and after all pursuit or danger had 
ceased. It. v. McMahon (1889), 18 Out. K. 502, following It. v. Bedingfield, 
14 Cox .'341, and It. v. Goddard, 15 Cox 7.

Where the charge depends upon circumstantial evidence, the latter must 
not only be consistent with the prisoner's guilt but inconsistent with any 
other rational conclusion. It. v. Hodge (18.'I8), 2 Lewin 227.

Punishment.] — By sec. 2.‘11 it is enacted that every one who commits 
murder is guilty of an indictable offence and shall on conviction thereof be 
sentenced to death.

(d)—Act necessarily endangering life.] If a man does an illegal act 
although its immediate purpose may not be to take life, yet if it be such 
that life is necessarily endangered by it and the doer knows or believes that 
life is likely to be sacrificed by it, it is murder. Loudon Times, April 28, 
1868, per Cockburn, C.J., cited Burbidge Cr. Dig. 218, and see 11 Cox C.C. 
146; K. v. Allen, 17 L.T.N.S. 223, Burb. Cr. Dig. 522-529.

Aiders and abettors.]—In order to make an abettor to a murder or man
slaughter principal in the felony he must be present aiding and abetting the 
fact committed. The presence, however, need not always be an actual 
standing by within sight or hearing of the fact: for there may bea con
structive presence, as when one commits a murder and another keeps watch 
or guard at some convenient distance. 1 Hale 615, 4 Blac. Com. 34. But 
a person may be present, and, if not aiding and abetting, be neither 
principal nor accessory. As, if A. happen to be present at a murder and 
take no part in it, nor endeavour to prevent it, or to apprehend the 
murderer, this strange behaviour, though highly criminal, will not, of itself 
render him either principal or accessory. Post. 350, 1 Hale 439, 3 Russ. 
Cr. 141.

If several persons are present at the death of a man they may be guilty 
of different degrees of homicide, as one of murder and another of man
slaughter; for if there be no malice in the party striking, but malice in an 
abettor, it will be murder in the latter, though only manslaughter in the 
former. 1 Hast P.C., ch. 5, sec. 121, p. 350. So if À. assault B. of malice 
and they fight, and A.’s servant come in aid of his master, and B.be killed, 
A. is guilty of murder; but the servant, if he knew not of A.’s malice, is 
guilty of manslaughter only. 1 Hale 446. Several persons conspired to 
kill Dr. Ellis, and they set upon him accordingly, when Salisbury, who was 
a servant to one of them, seeing the affray and fighting on both sides, 
joined with his master, but knew nothing of his master’s design. A servant 
of Dr. Ellis, who supported his master, was killed. The court told the jury 
that malice against Dr. Ellis would make it murder in all those whom that 
malice affected, as the malice against Dr. Ellis would imply malice against 
all who opposed the design against Dr. Ellis; but, as to Salisbury, if he had 
no malice, but took part suddenly with those who had, without knowing of 
the design against Dr. Ellis, it was only manslaughter in him. The jury 
found Salisbury guilty of manslaughter and three others of murder, and the 
three were executed. R. v. Salisbury, Plowd. 97.

It has been decided that if the person charged as principal be acquitted, 
a conviction of another charged in the indictment as present aiding and 
abetting him in the murder, is good; for (by Holt, C.J.), “though the 
indictment be against the prisoner for aiding, assisting and abetting A., 
who was acquitted, yet the indictment and trial of this prisoner is well 
enough, for all are principals, and it is not material who actually did the 
murder.” R. v. Wallis (1703). Salk. 334: R. v. Taylor (1785), 1 Leach 360, 
1 East P.C., ch. 5, sec. 121, p. 351. And though anciently the person who
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gave the fatal stroke was considered as the principal, and those who were 
present aiding and assisting, only as accessories; yet it has long been 
settled that all who are present, aiding and assisting are equally principals 
with him who gave the stroke whereof the party died, though they are all 
called principals in the second degree. 1 Hale 437, Plow. Com. 100a. So 
that if A. be indicted for murder or manslaughter, and U. and D. for being 
present and assisting A., and A. appears not, but C. and D. appear, they 
shall be arraigned, and if convicted, shall receive judgment, though A. 
neither appear nor be outlawed. 1 Hale 437, Plow. Com. 07, 100, Gythin’s 
ease. And if A. be indicted ns having given the mortal stroke, and B. and 
C. as present, aiding and assisting, and upon the evidence it appears that 
B. gave the stroke, and A. and C. were only aiding and assisting, it main
tains the indictment, and judgment shall be given them all, for it is only a 
circumstantial variance, and in law it is the stroke of all that were present 
aiding and abetting. 1 Hale 43K, Plow. Com. 98a, 9 Co. 07b; R. v. 
Mackally, 1 East P.C., eh. 5, sec. 121, p. 350; Turner’s case, 1 Lewin 177. 
Parke B.: R. v. Phelps (1841), C. & Mar. 180, 3 Russ. Ur., 6th ed., 142.

Accessory after the fact.]—Where a person, knowing a murder to have 
been committed by the offender, receives, comforts or assists him, such 
person is an accessory after the fact; but this doctrine is subject to this 
exception, that no married person whose husband or wife has been a party 
to an offence shall become an accessory after the fact thereto, by receiving, 
comforting or assisting the other of them, and no married woman whose 
husband has been a party to an offence shall become an accessory after the 
fact thereto, by receiving, comforting or assisting in his presence and by 
his authority any other person, who has been a party to such offence, in 
order to enable her husband or such other person to escape. Sec. 63.

Other examples.--Culpable homicide is also murder 
in each of the following cases, whether the offender means or 
not death to ensue, or knows or not that death is likely to 
ensue :

(a.) If he means to indict grievous bodily injury for 
the purpose of facilitating the commission of any of the 
offences in this section mentioned, or the Higlit of the 
offender upon the commission thereof, and death ensues from 
such injury ; or

(h.) If he administers any stupefying or overpowering 
thing for either of the purposes aforesaid, and death ensues 
from the effects thereof ; or

(e.) If he by any means wilfully stops the breath of any 
person for either of the purposes aforesaid, and death ensues 
from such stopping of the breath.
2. The following are the offences in this section referred to: 

—Treason and the other offences mentioned in l’art IV. of this 
Act, piracy and offences deemed to be piracy, escape or rescue 
from prison or lawful custody, resisting lawful apprehension, 
murder, rape, forcible abduction, robbery, burglary, arson.

See note to sec. 227.
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Provocation. —Ci homicide, which would
othcrwiHc be murder, may l>e reduced to manslaughter if the 
person who causes death does so in the heat of passion caused 
by sudden provocation.

2. Any wrongful act or insult, of such a nature as to be 
sufficient to deprive an ordinary person of the power of self- 
control, may be provocation if the offender acts upon it on the 
sudden, and before there has been time for his passion to cool.

3. Whether or not any particular wrongful act or insult 
amounts to provocation, and whether or not the person provoked 
was actually deprived of the power of self-control by the provo
cation which he received, shall be questions of fact. No one 
shall be held to give provocation to another by doing that which 
he had a legal right to do, or by doing anything which the 
offender incited him to do in order to provide the offender with 
an excuse for killing or doing bodily harm to any person.

4. An arrest shall not necessarily reduce the offence from 
murder to manslaughter because the arrest was illegal, but if 
the illegality was known to the offender it may be evidence of 
provocation.

Provocation.—Manslaughter is principally distinguishable from murder in 
this, that though the act which occasions the death is unlawful, or likely to 
be attended with bodily mischief, yet the malice either express or implied, 
which is the very essence of murder, is presumed to be wanting in man
slaughter, the act being rather imputed to the infirmity of human nature. 
1 East’s Pleas of the Crown, 218; Roscoe’s Criminal Evidence, 12th ed., 
620. Murder is unlawful homicide with malice aforethought: manslaughter 
is unlawful homicide without malice aforethought. R. v. Doherty (1887), 
16 Cox C.C. 306.

Whenever death ensues from sudden transport of passion or heat of blood, 
if upon reasonable provocation and without malice, or upon sudden combat, 
it will be manslaughter; if there be no such provocation, or if the blood has 
had reasonable time to cool, or if there be evidence of express malice, it 
will be murder. 2 East’s Pleas of the Crown, 232; Foster 313; Roscoe’s 
Cr. Evid. 620. Where the provocation is sought by the prisoner it cannot 
furnish any defence against the charge of murder. 1 East P.C. 239. The 
provocation which is allowed to extenuate in the case of homicide must be 
something which a man is conscious of, which he feels and resents at the 
instant the fact which he would extenuate is committed. Russell on Crimes 
III. 38; Foster 315. As a general rule, no provocation of words will reduce 
the crime of murder to that of manslaughter. Foster’s Crown Law, 290. 
But under special circumstances there may lie such a provocation of words 
as will have that effect. Russell on Crimes ( 1896) III. 38. And Blackburn,.!., 
in summing up to the jury in R. v. Rothwell (1871), 12 Cox C.C. 145, said 
that what they would have to consider was, whether the words which were 
spoken just previous to the blows amounted to such a provocation as would, 
in an ordinary man, not in a man of violenter passionate disposition, pro
voke him in such a way as to justify the prisoner in striking ns he did the 
person who used the words.

A1B
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Wherç, however, there are no blows there must be a provocation at least 
as great as blows; for instance, a man who discovers his wife in the act of 
adultery" and thereupon kills the adulterer is only guilty of manslaughter. 
Blackburn, J., in It. v. Kothwell (1871), 12 Cox C.C. 145, 147. All the cir
cumstances of the case must lead to the conclusion that the act done, 
though intentional of death or great bodily harm, was not the result of a 
cool, deliberate judgment and previous malignity of heart, but solely imput
able to human infirmity. 1 East I'.C. 23k; Russell on Crimes III. 38. In 
the United States it has been held that words may give character to acts of 
menace and so may make an act, otherwise without meaning, an act of pro
vocation which will reduce the subsequent killing to manslaughter. Watson 
v. State, 82 Ala. 10; State v. Keene, 50 Mo. 357 ; Pridgen v. State, 31 Tex. 
420.

If there be a provocation by blows which would not of itself render the 
killing manslaughter, but it be accompanied by such provocation by means 
of words and gestures ns would be calculated to produce a degree of 
exasperation equal to that which would be produced by a violent blow, it 
may be regarded as reducing the crime to that of manslaughter. It. v. 
Sherwood (1844), 1 C. & K. 556; K. v. Smith (1865), 3 F. & F. 1066.

If on any sudden provocation of a slight nature, one person beat another 
in a cruel and unusual manner so that he dies, it is murder by express malice, 
though the person so beating the other did not intend to kill him. 4 Black. 
Com. 199, Halloway’s Case, Cro. Car. 131. Slight provocations have been 
considered in some cases as extenuating the guilt of homicide, upon the 
ground that the conduct of the party killing upon such provocations might 
fairly be attributed to an intention to chastise, rather than to a cruel and 
implacable malice; but in such cases it must appear that the punishment 
was not administered with brutal violence, nor greatly disproportionate to 
the offence, and the instrument must not be such as, from its nature, was 
likely to endanger life. Foster’s Crown Law 291 ; Russell on Crimes 111.47.

In R. v. McDowell ( 1866), 25 U.C.Q.B. lus. the rule was stated as follows 
by the Court of Queen’s Bench of Upper Canada (Draper, C.J., Hagarty, .1., 
and Morrison, J.) :—

“ Mere words or provoking actions or gestures expressing contempt or 
reproach, unaccompanied with an assault upon the person, will not reduce 
the killing from murder to manslaughter, though if immediately upon such 
provocation the party provoked had given the other a box on the ear or had 
struck him with a stick or other weapon not likely to kill, and had unfortun
ately and contrary to his expectation killed him, it would only be man
slaughter." 25 U.C.Q.B. at p. 112.

But in the case of a sudden quarrel, where the parties immediately fight. 
there may be circumstances indicating malice in the party killing, which 
killing will then be murder.

All questions as to motive, intent, heat of blood, etc., must be left to 
the jury and should not be dealt with ns propositions of law. It. v. Mc
Dowell (1865), 25 U.C.Q.B. 108, 115.

If the circumstances of the case shew that the blow causing the death 
was given in the heat of passion arising on a sudden provocation and before 
the passion had time to cool, the inference of malice is rebutted. R. v. 
Eagle (1862), 2 F &. F. 827. As it may be matter of law that a blow is not 
sufficient to excuse homicide, so it may be matter of law that a blow is not 
sufficient to reduce the defence to manslaughter; or it may be matter of law 
that it may be so, supposing the jury find as a matter of fact that it did 
produce a passion which, as a matter of law, it was legally sufficient to pro
voke. 2 F. & F. note (6) pp. 831, 832.

Although, by sub-sec. (3), no one shall be held to give provocation to 
another by doing that which he had a legal right to do, it is for the jury,
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and not for the judge, to determine any preliminary question of fact upon 
which the alleged legal right depends. K. v. Brennan (1896), 4 Can. Cr. 
Cas. 41, 27 Ont. K. «59.

Where the facts shewn were that the prisoner had called at the house of 
the deceased and, on being forcibly ejected by the latter, drew a revolver 
and shot him, the jury have to consider whether the deceased before laying 
hands on the prisoner ordered him to leave the house, and gave him time 
to leave, and whether, if such were done, the violence used by the deceased 
in ejecting the prisoner was greater than was necessary for that purpose. 
It is misdirection for the trial judge in such a case to charge that the 
deceased had a legal right to eject the prisoner as he did, and that there
fore there was no provocation to reduce the crime from murder to man
slaughter, and such a direction is the withdrawal from the jury of the ques
tions of fact involved in the determination of the question of legal right, 
and entitled the prisoner to a new trial. Ibid.

A previous conviction or acquittal on an indictment for murder is a bar 
to a second indictment for the same homicide charging it as manslaughter. 
Sec. 63.1 (2).

280. Manslaughter.—Culpable homicide, not amounting 
to murder, is manslaughter.

Classes of Homicide.]—Blackstone says: “ Homicide is of three kinds: 
justifiable, excusable, and felonious. The first has no share of guilt at all : 
the second, very little; but the third is the highest crime against the law of 
nature that man is capable of committing.” And he divides justifiable 
homicide as follows: ‘‘1. Such as is owing to some unavoidable necessity, 
without any will, intention, or desire, and without any inadvertance or 
negligence, in the party killing; and therefore without any shadow of blame. 
As, for instance, by virtue of such an office as obliges one, in the execution 
of public justice, to put a malefactor to death, who had forfeited his life by 
the laws and verdict of his country. But the law must require it, otherwise 
it is not justifiable; therefore wantonly to kill the greatest of malefactors, 
a felon or a traitor, attainted or outlawed, deliberately, uncompelled, and 
extrajudicially, is murder. . . . 2. Homicide committed for the advance
ment of public just ice,'1 in cases where the act is not commanded, but per
mitted. And here he mentions, by way of illustration, homicides committed 
in the prevention of a felony; in the arrest of persons guilty, or accused, of 
crime ; in preventing escapes, or retaking the criminal ; in the suppression 
of breaches of the peace: 4 Black. Com. 178, 179.

Excusable homicide is divided by Blackstone as follows : ‘‘1. Homicide 
per infortunium or misadventure, where a man, doing a lawful act, without 
any intention of hurt, unfortunately kills another; as where a man is at 
work with a hatchet, and the head thereof flies off and kills a stander-by: 
or where a person qualified to keep a gun, is shooting at a mark, and 
undesignedly kills a man ; for the act is lawful, and the effect is merely 
accidental. So where a parent is moderately correcting his child, a master 
his apprentice or scholar, or an officer punishing a criminal, and happens 
to occasion his death, it is only misadventure; for the act of correction is 
lawful ; but, if he exceeds the bounds of moderation, either in the manner, 
the instrument, or the quantity of punishment, and death ensues, it is 
manslaughter at least, and in some cases (according to the circumstances) 
murder; for the act of immoderate correction is unlawful. To whip 
another’s horse, whereby he runs over a child and kills him, is held to he 
accidental in the rider, for he had done nothing unlawful ; but manslaughter 
in the person who whipped him, for the act was a trespass, and at best a 
piece of idleness, of inevitably dangerous consequence. And, in general, 
if death ensues in consequence of an idle, dangerous, and unlawful sport,
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the slayer is guilty of manslaughter, and not misadventure only: 4 Black. 
Com. 182, 183.

The second species of excusable homicide, mentioned by Blackstone, is 
“homicide in self-defence, or se defendendo” (see Code sections 45-47). 
He says: “The self-defence which we are now speaking of, is that whereby 
a man may protect himself from an assault or the like, in the course of a 
sudden broil or quarrel, by killing him who assaults him. And this is what 
the law expresses by the word chance-medley, or (ns some rather choose to 
write it) chaud-medley, the former of which in its etymology signifies a 
casual affray, the latter an affray in the heal of blood or passion; both of 
them of pretty much the same import; but the former is in common speech 
too often erroneously applied to any manner of homicide or misadventure; 
whereas it appears by the statute 24 Hen. 8, eh, 5, and our ancient books, 
that it is properly applied to such killing as happens in'self-defence upon a 
sudden rencounter”: 4 Black. Com. 183, 184.

Manslaughter.]—Homicide under a mistaken Indian belief or superstition 
that the object shot at was not a human being but an evil spirit which hod 
assumed human form and would attack human beings, is manslaughter. 
R. v. Machekequounbe (1897), 2 Can. Cr. Cos. 138.

A corporation cannot be guilty of manslaughter. If. v. Union Colliery 
Co. (1900), 3 Can. Cr. Cas. 523 (B.C.), affirmed 4 Can. Cr. Cas. 400 (8.C. 
(Jan.). Code secs. 213 and 220, as to want of care in the maintenance of 
dangerous things, do not extend the criminal responsibility of corporations 
beyond what it was at common law. R. v. Créai West Laundry Co. (1900), 

Can Crim <'as. .'il l. iMan.).
The managing director of a railway company is not liable to indictment 

for manslaughter by reason of the omission to do something which the com
pany was not bound to do by its charter, though he had personally promised 
to do it. Ex. p. Brydges (1874), 18 L.C. Jur. 141.

Pleading previous conviction for assault, etc.]—The rule at common law is 
that where a person has been convicted for an offence by a court of com
petent jurisdiction, the conviction is a bar to all further criminal proceed
ings for the same offence: the principle is that no man shall be placed in 
peril of legal penalties more than once on the same accusation. R. v. Miles 
(1890), 17 Cox C.C. 9.

It is a well-established principle that a series of charges shall not be 
preferred, and, whether a party accused ot‘ a minor offence is acquitted or 
convicted, he shall not be charged again on the same facts in a more aggra
vated form. R. v. Elrington (1861), 1 Best & Smith 688, 696 (Cockburn, 
C.J., and Blackburn, J.).

It was held by the Court for Crown Cases Reserved in R. v. Morris 
(1867), L.R. 1 C.C.R. 90, that a conviction for assault and the imprison
ment consequent thereon are not either at common law or under 24-25 Viet., 
c. 100, s. 45 (Code sec. 866), a bar to an indictment for manslaughter of 
the person assaulted, should he subsequently die from the effects of the 
assault; (per Martin, B., and Byles and Shee, .1.1.,; Kelly, C.B., dis
senting) .

In the last-mentioned case, Martin, B.. considered the word “cause ” 
in the statute corresponding to s. 866 of the Code, as used synonymously 
with the words “accusation” or “charge” ; while Byles, .7,, said that the 
word “cause ” may undoubtedly mean “ act,” but it is ambiguous, and it 
may also and, perhaps, with greater propriety be held to mean “ cause for 
the accusation ” ; and in that view the cause for the indictment for man
slaughter comprehended more than the cause in the summons before the 
magistrates. “ for it comprehends the death of the party assaulted.” L.R. 
1 C.C.R. 95.

13—CRIM. CODE.
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lu a more recent case, at the Durham Assizes, November 23, 1895, the 
opposite view was taken by Grantham, J., the presiding judge. R. v. Hilton 
(1890), 59 J.P. (Eng.), 778. In that case it appeared that the defendant 
Hilton was indicted for the manslaughter of one Robert Jackson. The 
alleged assault which caused the death of Jackson occurred on the 12th of 
October. On the 21st of October cross-summonses for assault were heard 
by the justices and both cases were dismissed. At that time the deceased 
man's injuries were not considered serious, but on the 2nd of November he 
died from the effects of a clot of bood on the brain. Hilton was thereupon 
charged with manslaughter. Counsel for the prisoner produced a certificate 
of dismissal of the charge of assault by the justices under 24 & 25 Viet., 
c. 100, s. 45, and raised the plea that the prisoner had already been 
acquitted of the charge of assault and could not be tried again. The learned 
judge accepted this view, and the prisoner was discharged.

Verdict for assault not permissible.]—On an indictment for murder or man
slaughter if the prisoner is guilty of an assaut which has conduced to the 
death, he cannot in respect of that assault be convicted of assault merely; 
and if the assault proved did not conduce to the death, it is distinct from 
and independent thereof and is therefore not included in the crime charged, 
and is dehors the indictment; and therefore no verdict of assault can be 
rendered upon an indictment for homicide in respect of such an assault. 
R. v. Ganes (1872), 22 U.C.C.P. 185, following R. v. Bird (1851), 5 Cox 1, 
and R. v. Dingman ( 1HG3), 22 U.C.Q.B. 283.

I Punishment of murder. Every one who com
mits murder is guilty of an indictable offence and shall, on con
viction thereof, be sentenced to death. R.S.C., c. 1G2, s. 2.

Code Form FF.]—The following form of 
stating the offence is provided by Code form 
FF (a.):—“ A. murdered B. at------, on-------

Evidence.]—See note to sec. 227.
Precious conriction or acquittal.]— A previous conviction or acquittal on 

an indictment for murder shall be a bar to a second indictment for the same 
homicide charging it as manslaughter; and a previous conviction or acquittal 
on an indictment for manslaughter shall be a bar to a second indictment for 
the same homicide charging it as a murder. Sec. 633 (2).

Verdict of Manslaughter.']— On an indictment charging murder, if the 
evidence proves manslaughter but does not prove murder the jury may find 
the accused not guilty of murder but guilty of manslaughter, but shall not 
on that count find the accused guilty of any other offence. Sec. 713 (2).

Verdict of concealment of birth on charge of child funnier.]—If any person 
tried for the murder of any child is acquitted thereof the jury by whose 
verdict such person is acquitted may find, in case it so appears in evidence, 
that the child had recently been born, and that such person did, by some 
secret disposition of such child or of the dead body of such child, endeavour 
to conceal the birth thereof, and thereupon the court may pass such sentence 
as if such person had been convicted upon an indictment for the conceal
ment of birth. And see sec. 240.

g;V/6 Attempts to commit murder.—Every one is 
guilty of an indictable offence and liable to imprisonment for 
life, who does any of the following things with intent to commit 
murder : that is to say—
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(a.) administers any poison or other destructive thing 
to any person, or causes an)' such poison or destructive tiling 
to be so administered or taken, or attempts to administer it, 
or attempts to cause it to be so administered or taken : or 

(b.) by any means whatever wounds or causes any 
grievous bodily harm to any person ; or

(c*. ) shoots at any person, or, by drawing a trigger or in 
any other manner, attempts to discharge at any person any 
kind of loaded arms : or

(d.) attempts to drown, suffocate, or strangle any per
son ; or

(e.) destroys or damages any building by the explosion 
of any explosive substance ; or

(/.) sets fire to any ship or vessel or any part thereof, or 
any part of the tackle, apparel or furniture thereof, or to 
any goods or chattels being therein ; or

(g.) casts away or destroys any vessel ; or 
(h.) By any other means attempts to commit murder. 

R.S.C., c. 162, s. 12.
Indictment.]—An indictment multifarious in that it combines a charge of 

a failure to provide necessaries for a child under sixteen under secs. 210 
and 215 with a charge of an attempt to murder the child and to which 
indictment the prisoners pleaded, is sufficient upon which to base a convic
tion thereon for the latter offence without a formal amendment of the indict
ment, where the presiding judge has withdrawn from the jury that portion 
of the charge based upon secs. 210 and 215. It. v. Lapierre (1897), 1 Can. 
Cr. Cas. 413 (Que.).

Bail.]—The court will not bail a prisoner accused under this section if 
the evidence be positive and strong against the prisoner. Ex parte Cheevers 
(1880), Ramsay’s Cases 180.

With intent to commit murder.]—Where the charge is in respect of the 
administering of poison, evidence of administering at different times may 
be given to shew the intent. It. v. Mogg (1830), 4 C. & P. 364; and see 
note to sec. 227.

(a.)Administers” any poison, etc.]—Where a servant in preparing 
breakfast for her mistress put arsenic into the coffee, and afterwards told her 
mistress that she had prepared the coffee for her, and the mistress drank 
the coffee, it was held that this was an “administering” within the corres
ponding English statute, 7 Wm. IV. and 1 Viet., eh. 85, see. 2, re-enacted 
24-25 Viet., ch. 100, sec. 11. R. v. Harley (1830), 4 C. & P. 369. And it 
has been held that a poisonous berry given with intent to kill is “adminis
tered” although by reason of being given entire in the pod which will not 
dissolve in the stomach no injurious effects followed. R. v. Cluderay (1849), 
1 Den. C.C. 514, 4 Cox C.C. 84.

Where the accused with intent to murder gave poison to A. to administer 
as a medicine to B., but A. neglecting to give it to B., it was by chance given 
to B. by a child, this was held an administering by the accused. R. v. 
Michael (1840), 2 Mood. C.C. 120, 9 C. & P. 356. But it is doubtful whether



Criminal Code.196 [§*»*]

a conviction can be supported under this section, if the poison be delivered 
by mistake to and taken by another person than that for whom it was 
intended. K. v. Kyan (1839), ‘2 M. & Hob. 213: but see K. v. Lewis (1833), 
6 C. & I*. 161.

If, however, the poison was intended to reach a certain individual but 
through a mistake in identity on the part of the accused himself, that 
individual was not in fact the person against whom his animus existed, it 
would appear that u conviction would be supported. R. v. Hunt (1825), 1 
Mood. C.C. 1)3; U. v. Stopford (1870), 11 CoxC.C. 643; K. v. Smith (1856), 
Dears. 559.

Ifoum/*.]—To constitute a wound the continuity of the skin must be 
broken. K. v. Wood (1830), 1 Mood. ‘278. There must be a division 
not merely of the cuticle or upper skin but of the whole skin. K. v. 
McLaughlin (1838), 8 C. & 1‘. 635: K. v. Deckel (1836), 1 M. Hob. 526; 
or of the internal skin, ex. gr., of the lip or cheek. R. v. Smith (1837), 8 
C. & P. 173; R. v. Wurman (1846), 1 Den. 183.

A wound from a kick with a shoe is within the statute. R. v. Biiggs 
(1831), 1 Mood. C.C. 318. If in self-defence the prosecutor force a part of 
his body against an instrument in the defendant's hands and so cut or 
wound himself, the wounding is not within this section. R. v. Becket 
(1836), 1 M. & Rob. 526.

(6.)—(trierons bodily harm.']— If the bodily injury be such as seriously to 
interfere with health or comfort that is sufficient, and it is not necessary* 
that it should be either permanent or dangerous. R. v.Cox (1818), R. & R. 
36‘2; R. v. Ashman (1858), 1 F. & F. 88; see also sec. ‘252.

Upon a charge of causing grievous bodily harm to a child under de
fendant’s care with intent to bring about tlm child's death, evidence of acts 
of cruelty by defendants to another child also in defendants’ care are 
irrelevant to the case and inadmissible. R. v. Lapierre (1897), 1 Can. Cr. 
Cas. 413 (Que.).

(c.)—Shooting with intent.]—If a wound was caused, it seems that a 
count for wounding with intent to do grievous bodily harm must be added 
to enable the jury to convict of unlawful wounding should they find the 
accused not guilty of the more serious crime but are convinced that the 
lesser offence has been committed. Archbold Cr. Plead. (1900), 785.

Where the accused was charged with wounding T. with intent to murder 
him, and it appeared in evidence that, the defendant intended to numb r M. 
and that he shot at and wounded T., supposing him to be M., and the jury 
found that he intended to murder the man at whom he shot, supposing him 
to be M., the conviction was upheld. R. v. Smith (1856), Dears. 559, 25 
L.J.M.C. 29; R. v. Stopford (1870), 11 Cox C.C. 643.

(e.)—Attempts to discharge loaded arms.]—If a person intending to shoot 
another puts his finger on the trigger of a loaded firearm, but is prevented 
from pulling the trigger, it is nevertheless an attempt to discharge loaded 
arms under this section. R. v. Duckworth, [1892] 2 Q.B. 83, 17 Cox C.C. 
495; R. v. Brown (1883), 10 Q.B.D. 381 ; R. v. St. George (1840), 0 C. & P. 
483, overruled.

The expression “loaded arms” includes any gun, pistol or other arm 
loaded with gunpowder, or other explosive substance, and ball, shot, slug 
or other destructive material, or charged with compressed air and ball. shot-, 
slug or other destructive material. Sec. 3 (o).

{h.)—By any other means attempts to commit murder.]—Where a woman 
jumped out of a window to avoid the violence of her husband, it was held 
that to constitute this offence it must be proved that he intended by his 
conduct to make her jump out. R. v. Donovan (1850), 4 Cox C.C. 401.
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The sending or placing of infernal machines with intent to murder is 
within this sub-section. R. v. Mountford (18115), Mood. C.C. 441, 3 Russ. 
Cr., 6th ed., 280 (»). Attempts to commit suicide are, however, not in
cluded. R. v. Burgess (1862), 9 Cox C.C. 302, L. & C. 258,32 L.J.M.C. 55; 
but come under sec. 238 of the Code.

£321. Threats to murder. Every one is guilty of an 
indictable offence and liable to ten years’ imprisonment who 
sends, delivers or utters, or directly or indirectly causes to be 
received, knowing the contents thereof, any letter or writing 
threatening to kill or murder any person. R.S.C., e. 173, s. 7.

Threats verbally made to burn the complainant’s buildings are not indict
able under the Criminal Code, and give rise only to proceedings to force 
the offender to give security to keep the peace. Ex parte Welsh (1898), 2 
Can. Cr. Cas. 35.

£34. Conspiracy to murder. -Every one is guilty of an 
indictable offence and liable to fourteen years’ imprisonment, 
who—

(a.) conspires or agrees with any person to murder or to 
cause to be murdered any other person, whether the person 
intended to be murdered is a subject of His Majesty or not, 
or is within His Majesty’s dominions or not ; or

(b.) counsels or attempts to procure any person to murder 
such other person anywhere, although such person is not 
murdered in consequence of such counselling or attempted 
procurement. R.S.C., c. 162, s. 3.

Counselling murder.]—This offence may be committed by the publication 
of a newspaper article exulting in the assassination of a foreign monarch 
and commending it as an example to revolutionists throughout the world; 
and the counselling need not be directed to any particular person. R. v. 

181 J v B D. 244; 11 Cox C.C. 888 
To solicit and incite a person to commit a felony was a misdemeanor 

at common law. Arch. Grim. Plead. (1900), 1224.
Where the indictment is for soliciting another to commit murder it is 

unnecessary to negative the commission of the murder which, if committed, 
would render the accused guilty of the principal offence as an accessory 
before the fact (sec. 61), for it cannot be intended that the principal 
offence has been committed where it is not charged. 1 Stark. Cr. Plead., 
2nd ed., 148; K. v. Higgins (1801), 2 East 5.

%:t.Y Accessory after the fact to murder.—Every 
one is guilty of an indictable offence, and liable to imprison
ment for life, who is an accessory after the fact to murder. 
H.S.C., c. 162, s. 4.

The accused must be proved to have done some act to assist the murderer 
personally; R. v. Chappie (1840), & I'. 368; or by employing another
person to harbour or relieve him. R. v. Greenacre (1837) 8 C. & P. 35; 
R. v. Butterfield (1843), lCoxC.C.39; R. v. Lee (1834), 6C. & P. 536; R.v. 
Jarvis (1837), 2 M. & Rob. 40. See also note to sec. 63.
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Punishment of manslaughter. Kvery one who 
commits manslaughter is guilty of an indictable offence, and 
liable to imprisonment for life. R.S.C., c. 162, s. 5.

There is no power under code see. 030 or otherwise to impose n fine or 
any other punishment, in lieu of imprisonment, for the offence of man
slaughter, and there is consequently no judgment or sentence applicable to 
a conviction of a corporation for that offence. If. v. Great West Laundry 
Co. ( 1000), 3 Can. Cr. Cas. 514. (Man.).

A previous conviction or acquittal on an indictment for manslaughter is 
a bar to a second indictment for the same homicide charging it as murder. 
Sec. on:t (2).

Aiding and abetting suicide. Kvery one is 
guilty of an indictable offence and liable to imprisonment 
for life who counsels or procures any person to commit suicide, 
actually committed in consequence of such counselling or pro
curement, or who aids or abuts any person in the commission of 
suicide.

If two persons mutually agree to commit suicide together, and accord
ingly take poison or attempt to drown themselves together, but only one of 
them dies, the survivor is guilty of murder. If. v. Dvson (1823), If. A: R. 
523; If. v. Alison (18.18) 8 ('. À I'. 418; If. v. Jessup' ( IS77). Hi Cox 
204: K. v. Stormonth (1807), 01 J.P. 729.

V.(N Attempt to commit suicide. Kwry one who 
Attempts to commit suiriilv is guilty of an indictable ottenrv and 
liable to two years’ imprisonment.

Attempted suicide.]—This offence was a misdemeanor at common law. 
R. v. Burgess (1802), L. A <\ 258; 0 Cox C.C. 302, 32 L.J.M.C. 55.

Mere intention to commit the offence does not constitute an attempt ; 
same act immediately connected with the principal offence must be proved 
to have been done by the accused. If. v. Kagleton (1855) Dears. 515, 538, 
24 L.J.M.C. 158; If. v. Roberts (1855) Dears. 530. 25 L.J.M.C. 17: If. v. 
Cheeseman (1802), L. & C. 140, 0 Cox, C.C. 100.

TVJ Neglecting to obtain assistance in childbirth.
Kvery woman is guilty of an indictable offence who, with either 
of the intents hereinafter mentioned, being with child and 
being about to be delivered, neglects to provide reasonable 
assistance in her delivery, if the child is permanently injured 
thereby, or dies, either just before, or during, or shortly after 
birth, unless she proves that such death or permanent injury 
was not caused by such neglect, or by any wrongful act to 
which she was a party, and is liable to the following punish
ment :—

(a.) If the intent of such neglect he that the child slial
not live, to imprisonment for life ;

(/>.) If the intent of such neglect he to conceal the fact
of her having lmd a child, to imprisonment for seven years
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It has been held that a woman cannot be convicted of manslaughter on 
evidence that, knowing she was near the time of delivery, she wilfully 
abstained from taking the necessary precautions to preserve the life of her 
child after its birth, in consequence of which neglect it died. K. v. 
Knights (1800), - F. & F. 40; but see R. v. Handley (1874), 10 Cox C.C. 
79, where Brett, J,, held that if the woman, without intending the death of 
the child, determines to be alone at the birth for the purpose of temporary 
concealment, and the child afterwards dies by reason of her wicked negli
gence, she is guilty of manslaughter. Cf. R. v. Middleship (1851), 5 Cox 
C.C. 275.

**40 Concealing dead body of child. Kwvy one is 
guilty of an indictable offence, and liable to two years' imprison
ment, who disposes of the dead body of any child in any 
manner, with intent to conceal the fact that its r was
delivered of it, whether the child died before,or during, or after 
birth. R.S.C., c. 102,8.49.

Concealment of birth was dealt with by see. til of 32-1111 Viet., c. 20. 
Although the mere denial of the birth will not support a conviction ; K. v. 
Turner (1830), 8 C. & 1\ 755. it is :i factor in proof of the offence. R. v. 
Pieliè (1879), 30 U.C.C.l*. 409. What is a secret disposition must depend 
on the circumstances of each particular case. The most complete exposure 
of the body might bo a concealment, ex gr. if placed in a secluded place 
where the body would not be likelv to bo found. R. v. Brown (1870). L.R.
I C.C. 244.

“ Child. ”]—A foetus which has not reached the period at which it might 
have been born alive is not a “ child.” R. v. Berriman (1854). 0 Cox C.C. 
388; but see R. v. Colmer (1804), 9 Cox C.C. 500.

Evidence.] The former statutes. R.8.C. 1886, eh. 162, sec. 49 and 24-25 
Viet., ch. 100,sec. 00, required that there should he a “secret disposition" of 
the dead body. A disposal in any manner with the intent here specified 
is sufficient under the Code.

Under the former law it was held to be a “secret disposition" where 
the woman placed the dead body of the child of which she had been 
delivered between a trunk and the wall of a room in which she lived alone, 
and on being charged with having had a child she at first denied it, but 
being pressed she pointed out where the body was. R. v. Biche, 30 U.C.C.l*. 
409.

A final disposition of the body of the child is not essential, and it is an 
offence if it lie hid in a place from which a further removal was contem
plated. R. v. (loldthorpo (1841), 2 Moo. C.C. 244; R. v. Berry (1855), 
Dears. 471.

Where the only evidence was that the woman had been delivered of a 
child the body of which was taken away by two other persons, but the 
prisoner did not know where it was put, it was held insufficient. R. v. 
Bate (1871), II Cox C.C. ($86.

There must bean identification of the body found ns being Hint of the 
child of which she is alleged to have been delivered. R. v. Williams( 1871 ),
II Cox C.C. 684.

It must also be proved that the body concealed was that of a child dead 
at the time of the disposal or concealment. R. v. Bell (1874), Irish R. 8 
C.L. 541 ; R. v. May (1867). 16 L.T. Rep. 362; 10 Cox. C.C. 448.

The mere denial of the birth is not sufficient proof of intent to conceal. 
R. v. Turner (1839), S C. & B. 755. It must be shewn that the accused did 
some act of disposal of the body after the child was dead. Ibid.

2
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The fact that the mother had previously allowed the birth lobe known to 
some persons is not conclusive evidence negativing concealment. R. v. 
Douglas (1836), 1 Mood. C.C. 480; tt. v. Cornwall (1817), R. & It. 336.

Confession as evidence.]—A. being questioned by a police constable about 
the concealment of a birth gave an answer which caused the officer to say 
to her, “ It might be better for you to tell the truth and not a lie” ; and 
it was held that a further statement made by her to the officer was inadmis
sible in evidence, ns not being free and voluntary. She was taken into 
custody on the same day, placed with two accomplices, and charged with 
concealment of birth. All three then made statements. It was held that 
those made by the accomplices could not be deemed to be affected by the 
previous inducement to A. and were therefore admissible against them
selves, although that made by A. was inadmissible. When before the magis
trate for the preliminary inquiry the three prisoners received the formal 
caution (sec. 591) from the magistrate as to anything they wished to say in 
regard to the charge, and A. then made a statement which was taken down 
in writing and attached to the deposition, and this latter statement was 
admissible in evidence against her. R. v. Bate (1871), 11 Cox C.C, 686.
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PART XIX.

BODILY INJURIES, AND ACTS AND OMISSIONS 
CAUSING DANGER TO THE PERSON.

Sect.
2JtI. Wounding with intent.
242. Wounding.
24*1. Shooting at His Majesty's vessels—wounding customs or 

inland revenue officers.
244- Disabling or administering drugs with intent to commit 

an indictable offence.
245. Administering poison so as to endanger life.
246 Administering poison with intent to injure.
247. Causing bodily injuries by explosives.
dJf8. Attempting to cause bodily injuries by explosives.
24.9. Setting spring-guns and man-traps.
'250. Intentionally endangering the safety of persons on 

railways.
251, Negligently endangering the safety of persons on railways.
252. Negligently causing bodily injury to any person.
252. Injuring persons by f urious driving.
254. Preventing the saving of the life of any person shipwrecked.
255. Leaving holes in the ice and excavations unguarded.
256. Sending unseaworthy ships to sea.
257. Taking unseaworthy ships to sea.

241 Wounding with intent.—Every one is guilty of 
an indictable offence and liable to imprisonment for life who, 
with intent to maim, disfigure or disable any person, or to do 
some other grievous bodily harm to any person, or with intent 
to resist or prevent the lawful apprehension or detainer of any 
person, unlawfully by any means wounds or causes any grievous 
bodily harm to any person, or shoots at any person, or, by 
drawing a trigger, or in any other manner, attempts to dis
charge any kind of loaded arms at any person- R S.C., 162, s. 13.

Assault.]—Upon an indictment charging a shooting at a person with a 
felonious intent, if the prisoner be acquitted of the felony, a verdict for 
common assault may be rendered. Re Cron an (1874), 24 U.C.C.P. 106.

Indictment.]—If the indictment charges that the accused did “ inflict ” 
grievous bodily harm, it sufficiently charges the “causing” of grievous 
bodily harm. R. v. Bray (1883), 15 Cox C.C. 197.



202 [§*41] Criminal Code.

The instrument or means by which the injury was inflicted need not be 
stated in the indictment, and if stated need not be proved as laid. R. v. 
Briggs (1831), 1 Moo. C.C. 318.

Evidence of intent.]—The intent may be inferred from the act com
mitted. R. v. Le Dante, 2 Geldert & Oxley (N.S.) 401.

A person who fires a loaded pistol into a group of persons, not aiming at 
any one in particular, but intending generally to do grievous bodily haim, 
and who hits one of them, may be convicted on an indictment charging him 
with shooting at the person he has hit with intent to do grievous bodily 
harm to that person. R. v. Fretwell (1804), L. & C. 443, 1) Cox C.C. 471.

Intent against one person; wounding another.]— The statutory form FF., 
sub-sec. (/), shews that this section includes as an offence the causing of 
actual bodily harm to a person although done with intent to cause such 
harm to another; and also that where the intent is to prevent a lawful 
apprehension the person about to be apprehended is not necessarily the 
person charged with the wounding or other offence under this section.

Not only will an indictment charging the accused with wounding A. 
with intent to do him grievous bodily injury be supported by evidence that 
he intended to do grievous bodily harm to the man he wounded, and who, 
in fact was A., although the accused did not think that he was A., but 
somebody else, R. v. Stopford (1870), 11 Cox C.C. 043 ; but it will be 
sufficient under this section that the defendant wounded, etc., any person 
with intent to maim, etc., a third person. R. v. Latimer (1880), 17 Q.B.D. 
359,16 Cox 707 : Archbold Or. Plead. ( J900), 800. It will be observed that 
there is a possible distinction in this respect between secs. 232 and 241, for 
in the former the words “ any person” do not follow the words ‘‘with 
intent to commit murder,” and it may consequently be inferred that the 
intent to murder must be directed against the very person wounded, etc. 
See note to sec. 232.

Maim, disfigure or disable.] -To maim is to injure any part of a man's 
body which may render him, in fighting, less able to defend himself or to 
annoy his enemy. 1 Hawk., eh. 44, sec. 1; R. v. Sullivan (1841), C. & 
Mar. 209. To disfigure is to do some external injury which may detract 
from his personal appearance. To disable is to do something which creates 
a permanent disability and not merely a temporary injury. Archbold Cr. 
Plead. (1900), 807; R. v. Boyce (1824), 1 Mood. C.C. 29.

Grievous bodilg harm.] An injury seriously interfering with health or 
comfort, although neither permanent or endangering life, is sufficient. R. 
v. Ashman (1868), 1 F. & F. 88; R. v. Cox (1818), R. & R. 362.

Intent to prevent lawful apprehension.]—It must be shewn that the arrest 
would have been lawful. As to when an arrest is justified, see sec. 22 et 
seq. and sec. 552.

IFounds.]—A wounding may be “ either with or without any weapon or 
instrument ; ” sec. 242 ; but the skin must be broken. R. v. Wood (1830),
1 Mood. 278; R. v. Briggs 1831), I Mood. C.C. 318; R. v. Withers 
(1831), 1 Mood. C.C. 294; R. v. Sheard (1837), 7 C. & I». 846.

Attempt to discharge loaded ohms.]—See note to sec. 232.
Verdict.A charge of wounding or causing grievous bodily harm with 

intent is inclusive of the offence of common assault and a verdict for the 
latter offence may be returned by virtue of sec. 713. R. v. Laskey, 1 P. & B. 
iN.lt 184; U v. Taylor (1869), L.R. i C.C.R. ii'4. And likewise, if tIn
jury are not convinced as to the intent, they may find the accused guilty of 
unlawfully wounding if wounding be charged, or of unlawfully inflicting 
grievous bodily harm if that be charged, in which case the punishment is 
under sec. 242. If. v. Waudby, [1895] 2 Q.B. 482.
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*44*. Wounding or grievous bodily harm. -Every 
one is guilty of an indictable oftenee and liable to three years’ 
imprisonment who unlawfully wounds or inflicts any grievous 
bodily harm upon any other person, either with or without any 
weapon or instrument. R.S.C., c. 1(>2, s. 14.

IVouuding.]—See notes to secs. 232 and 241.
Powers of justices.] Justices of the pence have no power on a preliminary 

investigation before them of a charge of unlawfully wounding, to reduce 
the charge to one of common assault, over which they would have summary 
jurisdiction. H. v. Lee (1897), 2 Can.Cr. Cas. 233, per McDougall, Co. 
Miller v. Lea (1898), 2 Can. Cr. Cas. 282.

A conviction recorded by justices in such a case upon a plea of guilty to 
the charge as reduced, is not a bar to an indictment for unlawfully wounding, 
based upon the same state of facts, and does not support a plea of autrefois 
convict. Ibid.

Verdict.]—Upon an indictment for assaulting, beating, wounding and 
inflicting grievous bodily harm, the prisoner may be convicted of a common 
assault. Sec. 713. R. v. Oliver (1860), BellC.C. 287; R. v. Yeadon ( 1862), 
L. & C. 81 ; and a verdict for common assault was held good where the indict- 
ment charged only the infliction of grievous bodily harm. R. v. Canwell, 20 
L.T. 402, 11 Cox C.C. 263, ami see R. v. Taylor, 11 Cox C.C. 261.

"543 Wounding public officer. -Every one is guilty of 
an indictable offence and liable to fourteen years' imprisonment 
who wilfully—

(a.) shoots at any vessel belonging to His Majesty or in 
the service of Canada ; or

(/>.) maims or wounds any public officer engaged in the 
execution of his duty or any person acting in aid of such 
officer. R.S.C., c. 32, s. 213; c. 34, s. 99.

Public officer.]—This term is inclusive of any inland revenue or customs 
officer, officer of the army, navy, marine, militia, North-West Mounted 
Police, or other officer engaged in enforcing the laws relating to the revenue, 
customs, trade or navigation of Canada. Sec. 3 (s<\).

Describing the offence.]—To justify a sentence of more than three years’ 
imprisonment for assault and wounding a public officer, the charge must 
allege that the offence was committed while the officer was engaged in the 
execution of his duty. R. v. Dupont (1900), 4 Can. Cr. Cas. 566 (Que.).

A mere description of the assaulted party in the information as an acting 
detective does not justify a sentence of seven years on a plea of guilty, nor 
does it imply that the assault took place while the officer was engaged in 
the execution of his duty. Ibid.

‘t44 Attempt to strangle, etc.—Every one is guilty of 
mi indictable offence ami liable to imprisonment for life and to 
lie whipped, who with intent thereby to enable himself or any 
other person to commit, or with intent thereby to assist any 
other person in committing any indictable offence—
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(a.) by any means whatsoever, attempts to choke, suffo
cate or strangle any other person, or by any means calculated 
to choke, suffocate or strangle, attempts to render any other 
person insensible, unconscious or incapable of resistance ; or

(6.) unlawfully applies or administers to, or causes to 
he taken by, or attempts to apply or administer to, or 
attempts or causes to be administered to or taken by, any 
person, any chloroform, laudanum or other stupefying or 
overpowering drug, matter or thing. R.S.C., c. 162, ss. 15 
and 16.

See note to sec. 232.

•24.1 Administering poison so as to endanger life.—
Every one is guilty of an indictable offence and liable to fourteen 
years’ imprisonment who unlawfully administers to, or causes to 
be administered to or taken by any other person, any poison or 
other destructive or noxious thing, so as thereby to endanger 
the life of such person, or so as thereby to inflict upon such 
person any grievous bodily harm. R.S.C., c. 162, s. 17.

“ Administering.”]—See note to sec. 232.
Any /toison or other destructive or noxious thing.'}—Some drugs are noxious 

only when taken in large quantities; and it is doubtful whether the admin
istering of a drug in so small a quantity as to be incapable of doing harm 
although a larger quantity of the drug would be a poisonous dose, is 
administering a “ poison.” R. v. Hennah (1877), 13 Cox C.C. 547; R. v. 
Cramp (1880), 5 Q.B.l). 307. In the latter case it is suggested that where 
the drug administered is a recognized “ poison ” it may be that the offence 
is complete although the quantity administered is too small to be noxious.

•24<i Administering poison with intent to injure.—
Every one is guilty of an indictable offence and liable to three 
years’ imprisonment who unlawfully administers to, or causes to 
be administered to or taken by, any other person any poison or 
other destructive or noxious thing, with intent to injure, aggrieve 
or annoy such person. R.S.C., c. 162, s. 18.

If any grievous bodily harm is in fact inflicted, the offence comes under 
sec. 245. Tulley v. Corrie (1807), 10 Cox C.C. G40.

Any poison or other destructive or noxious thing.}—See note to sec. 245.
Intent to injure, aggrieve or annoy.}—Where the defendant administered 

cantharides to a woman and the jury found that it was administered with 
the intent to excite her sexual passion and desire, in order that the 
defendant might have connection with her, this was held to be an admin
istering with intent to “injure, aggrieve and annoy” her. R. v. Wilkins 
(1861), L. & C. 89, 9 Cox C.C. 20, 31 L.J.M.C. 72.
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•<4Î Causing bodily injuries by explosives. Every 
one is guilty of an indictable offence and liable to imprisonment 
for life who unlawfully and by the explosion of any explosive 
substance burns, maims, disfigures, disables or does any grievous 
bodily harm to any person. K.S.C., c. 162, s. 21.

Explosive substance.]—This expression includes any materials for making 
an explosive substance ; also any apparatus, machine, implement or 
materials used, or intended to be used or adapted for causing, or aiding in 
causing, any explosion in or with any explosive substance, and also any part 
of any such apparatus, machine or implement. Sec. 3 (i).

Dangerous storing of explosives.\—Keeping naphtha in a populous place in 
such quantities as to cause terror or danger is a common law nuisance as 
being an act injurious to public safety. It. v. Lister (1857), 1>. & Ii. 201). 
And so is keeping gunpowder or other explosives in dangerous proximity to 
streets or houses. It. v. Taylor (1742), 2 Str. 1107; 1 Ituss. <’r. 6th ed., 
734 (m). And where defendants were charged with having unlawfully 
knowing and willingly deposited in a room in a lodging or hoarding house 
in the city of Halifax near to certain streets or thoroughfares and in close 
proximity to divers dwelling houses excessive quantities of dynamite by 
reason whereof the inhabitants were in great danger, it was held that the 
indictment was not bad for failure to allege either carelessness or that the 
quantities were so great that care would not produce safety. R. v. Holmes, 
5 It. & (1. (N.8.) 498.

•44H Attempting to cause bodily injuries by explo
sives.—Every one is guilty of an indictable offence and liable, 
in case (a.) to imprisonment for life and in case (ft.) to fourteen 
years’ imprisonment, who unlawfully—

(a.) with intent to burn, maim, disfigure or disable any 
person, or to do some grievous bodily harm to any person, 
whether any bodily harm is effected or not—

(i.) causes any explosive substance to explode ;
(ii.) sends or delivers to, or causes to be taken or 

received by, any person any explosive substance, or any 
other dangerous or noxious thing ;

(iii.) puts or lays at any place, or casts or throws at 
or upon, or otherwise applies to, any person any corrosive 
fluid, or any destructive or explosive substance ; or 
(ft.) places or throws in, into, upon, against or near any 

building, ship or vessel any explosive substance, with intent 
to do any liodily injury to any person, whether or not any 
explosion takes place and whether or not any bodily injury 
is effected. R.S.C., c. 162, ss. 22 and 23.

Throwing corrosive fluid.] — Unless the contrary be proved the intention 
will be evidenced by the act; It. v. Rhenwick Williams (1790), 1 Leach 
533 ; and the question of intent is for the jury. R. v. Saunders, 14 Cox 
C.C. 180.
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Throwing oil of vitrol in a person’s face has been held not to be a 
“ wounding.” R. v. Murrow (18115), Mood. C.C. 456.

Destructive matter.]—Under a similar English statute 7 Win. IV. and 1 
Viet., e. 85, sec. 5, boiling water was held to be ” destructive matter.” It. 
v. Crawford (1845). 1 Den. 100,2 C. & K. 129. In that ease the prisoner was 
indicted for maliciously throwing boiling water upon her husband. Under 
the influence of jealousy she had boiled a quart of water and while he was 
asleep she poured it over his face and into one of his ears and ran aw ay 
boasting that she had boiled him in his sleep. The injury deprived the 
man of sight for some time and affected his hearing. A conviction was 
affirmed on a case reserved.

Negligent blasting of stone in a quarry and thereby projecting large 
pieces of stone so as to endanger the safety of persons in houses and on the 
highways adjoining the quarry, was indictable at common law as a misde
meanor. It. v. Mutters (18Ü4), L. & C. 491.

‘441» Setting spring-guns and man-traps. Every one 
ia guilty of an indictable offence and liable to five years’ imprison
ment who seta or places, or causes to be set or placed, any spring- 
gun. man-trap, or other engine calculated to destroy human life 
or inflict grievous bodily harm, with the intent that the same or 
whereby the same may destroy, or inflict grievous bodily harm 
upon, any trespasser or other person coming in contact therewith.

2. Every one who knowingly and wilfully permits any such 
spring-gun, man-trap or other engine which has been set or 
placed by some other person, in any place which is in, or after
wards comes into, his possession or occupation, to continue so set 
or placed shall be deemed to bave set or placed such gun, trap 
or engine with such intent as uforesaid.

3. This section does not extern! to any gin or trap usually 
set or placed with the intent of destroying vermin or noxious 
animals. R.S.C., c. 162, c. 24.

A similar provision in the Knglish statute 7 & K Geo. IV. eh. 18, was held 
not to be applicable to the setting of dog-spears on a man’s own land with 
no intention to harm human beings and without having brought about such 
a result. Jordin v. Crump (1841), 8 M. & W. 782.

If death is caused by unlawfully setting a spring gun the person setting 
it is guilty of manslaughter. It. v. Heaton (1896), 60 J.P. 508.

‘4ÔO Intentionally endangering the safety of per
sons on railways. —Every one is guilty of an indictable 
offence and liable to imprisonment for life who unlawfully—

(it.) with intent to injure or to endanger the safety of
any person travelling or being upon any railway.

(i.) puts or throws upon or across such railway any 
wood, stone, or other matter or thing;
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(ii.) takes up, removes or displaces any rail, railway 
switch, sleeper or other matter or thing belonging to such 
railway, or injures or destroys any track, bridge or fence 
of such railway, or any portion thereof ;

(iii.) turns, moves or diverts any point or other 
machinery belonging to such railway :

(iv.) makes or shows, hides or removes any signal or 
light upon or near to such railway ;

(v.) does or causes to be done any other matter or 
thing with such intent ; or
{b.) throws, or causes to fall or strike at, against, into or 

upon any engine, tender, carriage or truck used and in 
motion upon any railway any wood, stone or other matter 
or thing, with intent to injure or endanger the safety of any 
person being in or upon such engine, tender, carriage or 
truck, or in or upon any other engine, tender, carriage, or 
truck of any train of which such first mentioned engine, 
tender, carriage or truck forms part. R.S.C. c. 1G2, ss. 25 
and 2(>.

Form FF.—An example of stating one of 
the offences mentioned in this section is given as 
follows in Code Form FF : —“ A., with intent to 
injure or endanger the safety of persons on the 
Canadian Pacific Railway, did an act calculated 
to interfere with an engine, a tender, and certain
carriages on the said railway on------at-------by
(describe with so much detail as is sufficient to 
give the accused reasonable infonnation as to the 
acts or omissions relied on against him, and to 
identify the transaction.)

The corresponding English Act, 24-25 Viet., eh. 97, secs. 35-117, has 
been held to apply to both public and private railways ; O’Gortnnn v. Sweet 
(1890), 54 J.P. (3(33; and to railways not yet opened for regular traffic, but 
in use for the conveyance of workmen and materials. R. v. Bradford (1800), 
Bell C.C. 268.

An acquittal under this section will not bar an indictment under sec. 251. 
R. v. Gilmore (1882), 15 Cox C.C. 85.

£51. Negligently endangering the safety of per
sons on railways. —Every one is guilty of an indictable 
offence and liable to two years’ imprisonment who, by any 
unlawful act, or by any wilful omission or neglect of duty, 
endangers or causes to be endangered the safety of any person 
conveyed or being in or upon a railway, or aids or assists therein. 
R.S.C., c. 162, s. 27.
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Other offences relating to the operation of railways are contained in 
“The Railway Act” (Can.) 1888, eh. 29; The Railway Amendment Act 
(Can.), ch. 37, sec. 4, and Code secs. 489-491, 521.

Omission or neglect of duty.]— There must be a duty to do the thing 
omitted to be done: a promise, not constituting a contract, made by a rail
way manager to do something which the company were under no legal 
obligation to do does not constitute a “ duty ” under this section. Ex parte 
Brydges, 18 L.C. Jur. 141.

tVl Negligently causing bodily injury to any 
person. -Every one is guilty of an indictable offence and liable 
to two years’ imprisonment who, by any unlawful act, or by 
doing negligently or omitting to do any act which it is his duty 
to do, causes grievous bodily injury to any other person. R.S.C., 
c. 162, s. 33.

Although a corporation cannot be guilty of manslaughter, it may lie 
indicted under this section for having caused grievous bodily injury by 
omitting to maintain in a safe condition a bridge or structure which it was 
its duty to so maintain, and this notwithstanding that death ensued at once to 
the person sustaining the grievous bodily injury. A fine is the punishment 
which must be substituted under Cr. Code sec. 636 in the case of a corpora
tion, in lieu of the imprisonment mentioned in Cr. Code sec. 252, and the 
amount is in the discretion of the court (Cr. Code sec. 934). The expres
sion “ grievous bodily injury ” includes injuries immediately resulting in 
death, and as a corporation is not amenable to a charge of manslaughter, 
the death is as to it a circumstance in aggravation of the crime, and does 
not enlarge the nature of the offence. R. v. Union Colliery Co. (1900), 
3 Can. Grim. Cas. 523 (B.C.) ; affirmed by the Supreme Court of Canada 
sub. nom., Union Colliery v. The Queen (1900), 4 Can. Cr. Cas. 400.

253. Injuring persons by furious driving. -Every 
one is guilty of an indictable offence and liable to two years’ 
imprisonment who, having the charge of any carriage or vehicle, 
by wanton or furious driving, or racing or other wilful miscon
duct, or by wilful neglect, does or causes to be done any bodily 
harm to any person. R.S.C., c. 162, s. 28.

Any carriage or vehicle.]—The same expression appears in the Offences 
against the Person Act, 1861, 24-25 Viet. (Imp.), ch. 100, sec. 35, and 
under it it has been decided that bicycles are included. R. v. Parker (1895), 
59 J.P. 793, per Hawkins, J.

Wilful misconduct.]—An act is “ wilfully ” done if the defendant in
tentionally did it knowing that bodily harm to some person is likely to 
result. R. v. Holroyd (1841), 2 M. & Rob. 339; or with a reckless dis
regard of the natural consequences of the act. R. v. Monaghan (1870). 11 
Cox C.C. 608. Compare sec. 481, defining the term “ wilful ” as used in 
Part XXXVII.

(Amendment of 1S9S.)

•t.14. Preventing the saving of the life of any 
person shipwrecked. Every one is guilty of an indictable 
offence and liable to seven years’ imprisonment
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(a.) who prevents or impedes, or endeavours to prevent 
or impede, any shipwrecked person in his endeavour to save 
his life ; or ,

(6.) who without reasonable cause prevents or impedes, 
or endeavours to prevent or impede, any person in his 
endeavour to save the life of any shipwrecked person. 
R.S.C., c. 81, s. 3ti.

Shipwrecked person.']—This term includes any person belonging to, on 
board of or having quitted any vessel wrecked, stranded or in distress at 
any place in Canada. See sec. 3 (x).

255 Leaving holes in the ice and excavations 
unguarded. -Every one is guilty of an offence and liable, on 
summary conviction, to a fine or imprisonment with or without 
hard labour (or both) who—

(a.) cuts or makes, or causes to be cut or made, any 
hole, opening, aperture or place, of sufficient size or area to 
endanger human life, through the ice on any navigable or 
other water open to or frequented by the public, and leaves 
such hole, opening, aperture or place, while it is in a state 
dangerous to human life, whether the same is frozen over 
or not, uninclosed by bushes or trees or unguarded by a 
guard or fence of sufficient height and strength to prevent 
any person from accidentally riding, driving, walking, 
skating or falling therein ; or

(/>.) being the owner, manager or superintendent of any 
abandoned or unused mine or quarry or property upon or in 
which any excavation has been or is hereafter made, of a 
sufficient area and depth to endanger human life, leaves the 
same unguarded and uninclosed by a guard or fence of 
sufficient height and strength to prevent any person from 
accidentally riding, driving, walking or falling thereinto; or

(e.) omits within five days after conviction of any such 
offence to make the inclosure aforesaid or to construct 
around or over such exposed opening or excavation a guard 
or fence of such height and strength.
2. Every one whose duty it is to guard such hole, opening, 

aperture or place is guilty of manslaughter if any person loses 
his life by accidentally falling therein while the same is 
unguarded. H.S.C., c. 162, ss. 29, 30, 31 and 32.

11—GRIM. CODK.
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(Amendment of J89-I.)

Sending unseaworthy ships to sea.—Every one 
is guilty of an indictable offence and liable to five years’ 
imprisonment who sends, or attempts to send, or is a party to 
sending, a ship registered in Canada to sea, or on a voyage on 
any of the inland waters of Canada, or on a voyage from any 
port or place on the inland waters of Canada to any port or 
place on the inland waters of the United States, or on a voyage 
from any port or place on the inland waters of the United 
States to any port or place on the inland waters of Canada, in 
such unseaworthy state, by reason of overloading or under
loading or improper loading, or by reason of being insufficiently 
manned, or from any other cause that the life of any pel-son is 
likely to be endangered thereby, unless be proves that he used 
all reasonable means to insure her lieing sent to sea or on such 
voyage in a seaworthy state, or that her going to sea or on 
such voyage in such unsea worthy state was, under the circum
stances, reasonable and justifiable. 52 V., c. 22, s. 3, as 
amended by 56 V., c. 32.

No person shall be prosecuted for any offence under this section without 
the consent of the Minister of Marine and Fisheries. Sec. 546 as amended, 
56 Viet. (Can.), eh. 32.

Sec. 457 of the Merchant Shipping Act, 1864 (Imp.), 57-58 Viet., oh. 60, 
also provides ns follows:—“ If any person sends or attempts to send, or is 
party to sending or attempting to send a British ship to sea in such 
unseaworthy state that the life of any person is likely to be thereby 
endangered, he shall in respect of each offence be guilty of a misdemeanor 
unless lie proves that he used all reasonable means to insure her being 
sent to sea in a seaworthy state, or that lier going to sea in such unsea
worthy state was, under the circumstances, reasonable and justifiable, and 
for the purpose of giving such proof he may give evidence in the same 
manner as any other witness.” But a prosecution under that section of the 
Merchant Shipping Act in a British possession can only be brought by or 
with the consent of the governor thereof, i.e., in Canada, the Governor- 
General. Ibid. sec. 457 (3).

‘i.%7 — Taking unseaworthy ships to sea.—Every one 
is guilty of an indictable offence and liable to five years’ 
imprisonment who, being the master of a ship registered in 
Canada knowingly takes such ship to sea, or on a voyage on 
any of the inland waters of Canada, or on a voyage from any 
port or place on the inland waters of Canada to any port or 
place on the inland waters of the United States, or on a voyage 
from any port or place in the United States to any port or 
place on the inland waters of Canada, in such unseaw-orty state, 
by reason of overloading or underloading or improper loading, 
or by reason of being insufficiently manned, or from any other
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cause, that the life of any person is likely to be endangered 
thereby, unless he proves that her going to sea or on such 
voyage in such unseaworthy state was, under the circumstances, 
reasonable and justifiable. 52 V., c. 22, s. 3.

No person shall be prosecuted for any offence under this or the preceding 
section without the consent of the Minister of Marine and Fisheries. Sec- 
546 as amended, 56 Viet. (Can.), eh. 32.

The Merchant Shipping Act, 1894 (Imp.), 57-58 Viet., eh. 60, see. 457, 
makes the following additional provision :—“If the master of a British 
ship knowingly takes the same to sea in such unseaworthy state that the 
life of any person is likely to be thereby endangered, he shall in respect of 
each offence be guilty of a misdemeanor unless he proves that her going to 
sea in such unseaworthy state was, under the circumstances, reasonable and 
justifiable, and for the purpose of giving such proof he may give evidence 
in the same manner as any other witness.” A prosecution under that 
section cannot, however, be brought in Canada without the consent of the 
Governor-General. Ibid, sec. 457 (3).
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part xx.

ASSAULTS.
Sect.
22 S. Annault defined.
2't9. Indecent assn nits on females.
260. Indecent assaults on males.
261. Consent of child under fourteen no defence.
262. Assaults causing actual hod il g harm.
262. Aggravated assault.
26/f. Kidnapping.
26Ô. Common assaults.

*58 Assault defined. An assault is tin* act of inten
tionally applying force to the person of another, directly or 
indirectly, or attempting or threatening, by any act or gesture, 
to apply force to the person of another, if the person making 
the threat has, or causes the other to believe, upon reasonable 
grounds, that lie has, present ability to etteet his purpose, and 
in either ease, without the consent of the other or with such 
consent, if it is obtained by fraud.

To discharge » pistol loaded* with powder and wadding at a person 
within such a distance as that the partv might have been hit, in an assault. 
It. v. (’rouan (1874), 24 V.<\(\l\ I INI. '

A conviction for unlawfully assaulting V. by standing in front of the 
horses and carriage driven hv the said V. in a hostile manner, and thereby 
forcibly detaining him, the said V. in the public highway against his will, 
was held bad. in stating I lie detention as a conclusion and not as part of the 
charge W \ McKIllgotl (1883), 3 0.1*. 335. It "ill not *"• Inferred as a 
matter of law that standing in front of the horses was a forcible intention, 
there being no statement that the detention was by any other means than 
more passive resistance. Ibid.

An indictment for rape includes the lesser charge of assault, and a 
verdict thereon of guiltv of common assault is properly followed by a convic
tion although the information was laid more than six months after the 
offence was committed. H. v. Kdwards ( IMU8), 2 Can. O. Cas. IN).

Effect of roust's I in cours of assault.']—No one may consent to any act 
which is either intended to cause or is likely to cause death or any grievous 
bodily harm. It is unlawful for a man either to kill or maim himself, and 
he cannot lawfully consent to be killed or maimed by another person. And 
so duelling is against the law, and, if two persons deliberately agree to 
light a duel and one kill the other, lie is guilty of murder. Prize-fighting 
also is illegal, although no more deadly weapons be used than the naked 
fists of the combatants; for here the object of each is to do to the other as
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uiucli harm ns ean be dont» with the hands, ho long uh he keeps within the 
rules under which they light, nml to Htibtlue the other until from injury or 
exhaustion he is unable to light any more. In the case of Keg. v. Coney 
(1882), 30 W.It. 078, 8 tj.B.P. 5:t4, which was argued before the whole of 
the tjueen's Bench Division, all the judges were agreed that a prize-light in 
illegal, and that the eminent of the parties to light could not make it legal. 
Stephen, J., saitl: “ When one person is indicted for indicting personal 
injury upon another, the consent of the person who sustains the injury is 
no defence to the person who inflicts the injury, if the injury is of such a 
nature or is inflicted under such circumstances that its infliction is injurious 
to the public as well as to the person injured. But the injuries given and 
received in prize-lights are injurious to the public, both because it is 
against the public interest that the lives and the health of the combatants 
should be endangered by blows and because prize-fights are disorderly 
exhibitions, mischievous oil many obvious grounds. Therefore, the consent 
of the parties to the blows which they mutually receive does not prevent 
those blows from being assaults.”

If, whilst playing a game, a player deliberately infringes the rules, and 
in so doing hurts another, he is guilty of an assault, for the consent of the 
person injured only extends to acts committed within the rules. Mast, in 
his Pleas of the Crown, says : “ If two were engaged to play at cudgels, and 
the one made a blow at the other likely to hurt before he was upon his 
guard, and without warning, and death ensued, the want of due and friendly 
warning would make such act amount to manslaughter, but not to murder, 
because the intent was not malicious.M (Sol. Jour.)

And no rules or practice of any game can make that lawful which is 
unlawful by the law of the land : and the law of the land says you shall not 
do that which is likely to cause the death of another. K. v. Bradshaw 
(1878), 14 Cox C.C. 83.

A charge of common assault may in certain cases be completely 
answered by proof of consent on the part of the person bringing the charge. 
Thus, if a man strike another with a stick, this is prima facie an offence, 
although no real harm be done ; if, however, the two had agreed to engage 
in a match of singlesticks, and in the course of the game, and without 
transgression of its rules and with no intent to inflict harm, the complainant 
was struck, his consent to run the risk of receiving a blow is a defence to 
the charge of assault.

MS. Indecent assaults on females. Kvery one i« 
guilty of an indictable offence and liable to two years’ imprison
ment, and to be whipped, who—

(if.) indecently assaults any female ; or
(b) does anything to any female by Iter consent which 

hut for such consent would he an indecent assault, such 
consent being obtained by false and fraudulent representa
tions as to the nature and (piality of the act. fi.'t V . c. 117, 
• 18.

A blow struck in nnger or which is intended or is likely to do corporal 
hurt is a criminal assault, notwithstanding the consent to tight of the person 
struck. It. v. Buchanan (18118), 1 Can. Cr. ('ns. 442 (Man.)

Kriilrure.y A« to the evidence of children under fourteen who do not 
understand the nnture of an oath see sec. 6Hfi.
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All such relevant acts of the party an may reasonably be considered 
explanatory of his motives and purposes, even though they may severally 
constitute distinct felonies, are clearly ndmissable in evidence. K. v. 
Chute (18812), 46 U.C'.tj.B. 555: Wills on Circumstantial Evid. 47.

If, on an indictment of rape the jury acquit the accused of that offence, 
but find him guilty of indecent assault, and the other evidence in the case 
is ample to warrant the verdict, it should stand notwithstanding tne 
improper admission in evidence of statements made by the prosecutrix by 
way of complaint following the offence, she having then complained of an 
assault but not of rape. R. v. (iraham ( 1899), 3 Can. Cr. Cas. 22 (Ont.). 
The accused may, on an indictment for rape, be convicted of assault with 
intent to commit rape. John v. The tjueen, 15 Can. S.C.R. 384.

It was formerly the law that if the girl consented to the indecentassault, 
the prisoner could not be convicted of that offence, although the girl was 
under the age up to which consent is immaterial on a charge of carnally 
knowing, it being held that there could be no assault on a person consenting. 
It. v. Connolly l IH71), 26 U.C.Q.B. 317: It. v. Paquet, it Quebec L.R. 361 ; 
It. v. Holmes (1871), L.lt. 1 C.C.R. 234. 12 Cox C.C. 137. Now, by sec. 
261 of the Criminal Code, 18i>2, it is provided that “It is no defence to a 
charge or indictment for any indecent assault on a young person under the 
age of fourteen years to prove that he or she consented to the act of 
indecency.” But there can be still no conviction for common assault 
where there is consent.

If a medical practitioner unnecessarily strip a female patient naked 
under the pretence that he cannot otherwise judge of her illness, notwith
standing her continued protests and objections, it is an assault if he assisted 
to take off her clothes. Rex. v. Rosinski (1824), 1 Moody C.C. lit, I hew in 
C.C. II. It is to be left to the jury to say whether the prisoner really 
he lie veil that the stripping could assist him in enabling him to cure her. 
Ibid.

Apart from statutory provision there can be in law no assault unless it 
be against consent. R. v. Martin (1839), 9 C. & P. 215 : R. v. Guthrie 
(1870), L.R. i C.C.R. -H : :;!» L.J.M.C. !'■'*. Mere submission is not 
always equivalent to consent. A person may submit to an act done from 
ignorance, or the consent may be obtained by fraud : and in neither case 
would it be such consent as the law contemplates. R. v. Lock (1872), L.R. 
2 C.C.R. 10. Consent means an active will in the mind of the patient to 
permit the doing of the act complained of: and knowledge of what is to be 
done is essential to a consent. Ibid.

Where a school teacher was charged with indecent assault upon one of 
his scholars, and it appeared that he forbade the prosecutrix telling her 
parents what had happened, and they did not hear of it for two months, it 
was held that evidence of the conduct of the prisoner towards her subse
quent to the assault was properly admissible ns tending to shew the indecent 
quality of the assault, and as being, in effect, a part or continuation of the 
same. R. v. < îhute, hi U.(!.Q.B. iftft.

If a schoolmaster takes indecent liberties with a female scholar without 
her consent, though she does not resist, he is liable to be punished as for 
an assault. Rex v. Nichol (1807), Russell & Ryan, C.C. 130. In that case 
the girl’s age was thirteen, and she testified that she knew it was wrong in 
him to act ns he did, and for her to permit him. and that on nil the occa
sions when the indecent liberties had been taken it was against her will. 
The acts complained of did not amount to carnal knowledge, and were not 
done with violence. The trial judge, (Iraham, B., said that the prisoner’s 
authority and influence were likely to have put her still more off her guard 
than she would naturally have been from her age and inexperience; that a 
fear and awe of the prisoner might check her resistance and lessen her
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natural sense of modesty and decency ; and that, under such circumstances, 
less resistance was to be expected than in ordinary cases. The prisoner's 
intention was to be presumed from the indecencies and acts of lewdness. 
The jury were directed that if they believed the girl, and thought that 
the acts of the prisoner were against her will, though she had not resisted 
to the utmost, they might lind the prisoner guilty ; but if they thought those 
acts were uot against her will, thev might acquit him.” Itex v. Xichol 
(1807), Hussell A; Ky. C.C. 180.

In a prosecution on separate count# for common and indecent assault 
for a similar offence in respect of a girl of thirteen, Williams, .1., in sum
ming up, said to the jury: “ No one can doubt that the offence, if done at 
all, was against the will of the prosecutrix, considering her tender age. and 
therefore, if you believe the evidence, the case is made out in law." It. 
r. Mcdavarau ( 1882), 6 Cox C.C. 64.

The best evidence possible should be given to prove the age of the girl 
where the age is material. 3 Kussell on Crimes, 0th ed.. 240. And where 
tne only evidence of age was simply hearsay, it was held insufficient. It. 
v. Wedge 11832), 5 C. A: P. 298; It. v. Hayes, 2 Cox C.C. 220: It. v. Nicholls, 
10 Cox C.C. 470.

If, on an indictment for rape the jury acquit the accused of that offence, 
but lind him guilty of indecent assault, the verdict should stand notwith
standing the improper admission in evidence of the complaint of the 
prosecutrix made at a time when it was not properly admissible, if the 
other evidence in the case is ample to warrant the verdict of indecent 
assault. R. v. Oraliam (1899), 3 Can. Cr. Cas. 22 (Ont.).

Erülcnee of young children.]—Where, upon the hearing or trial of any 
charge for carnally knowing nr attempting to carnally know a girl under 
fourteen or of any charge under sec. 289 for indecent assault, the girl in 
respect of whom the offence is charged to have been committed, or any 
other child of tender years who is tendered as a witness, does not, in the 
opinion of the court or justices, understand the nature of an oath, the evi
dence of such girl or other child of tender years may be received though 
not given upon oath if, in the opinion of the court or justices, as the case 
may be, such girl or other child of tender years is possessed of sufficient 
intelligence to justify the reception of the evidence and understands the 
duty of speaking the truth. Sec. tiHT).

But no person shall be liable to be convicted of the offence, unless the 
testimony admitted by virtue of this section, and given on behalf of the 
prosecution, is corroborated by some other material evidence in support 
thereof implicating the accused. Sec. 686 (2).

Any witness whose evidence is admitted under sec. 688 is liable to 
indictment and punishment for perjury in all respects as if he or she had 
been sworn. Sec. 686 (3).

Excluding jtuhlic from court mom.]—At the trial of any person charged 
with an offence under this and the next section, or with conspiracy or 
attempt to commit, or being an accessory after the fact to any such offence, 
the court or judge may order that the public be excluded from the room or 
place in which the court is held during such trial. Sec. 860a.

/*unishmcul.] Vnder this section everyone found guilty of an indecent 
assault on a female is lialde to two years’ imprisonment and to be whipped; 
but the court in many cases, acting under the discretion conferred by the 
special proviso contained in sec. 932 of the Code, does not inHiet the 
whipping, and imposes only an imprisonment. R. v. Kobidoux (1898), 2 
Can. Cr. Cas. 19.
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(Amendment of 1893.)
260 Indecent assaults on males.—Every one is guilty 

of an indictable offence and liable to ten years’ imprisonment 
and to l>e whipped who assaults any person with intent to 
commit sodomy, or who, being a male, indecently assaults any 
other male person. K.S.C., c. 157, s. 2.

Although a minor under fourteen cannot be convicted of sodomy, lie may 
if the act be committed against the will of the other party be punished for 
an assault under this section. R. v. Harden (1898), 2 Can. Cr. Cas. 12.

Excluding public from court room.]—Hee note to last preceding section.

261. Consent of child under fourteen no defence. -
It is no defence to a charge or indictment for any indecent 
assault on a young person under the age of fourteen years to 
prove that he or she consented to the act of indecency. 53 V7., 
c. 37, s. 7.

Proof of age. ] — I n order to prove the age of a boy, girl, child, or young 
person for the purposes of this section the following shall be prima facie 
evidence: —(«) Any entry or record by an incorporated society or its officers 
having had the control or care of the boy, girl, child or young person 
at or about the time of the boy. girl, child or young person being 
brought to Canada, if such entry or record has been made before the alleged 
offence was committed, (b) In the absence of other evidence, or by way of 
corroboration of other evidence, the judge or, in cases where an offender is 
tried with a jury, the jury before whom an indictment for the offence is 
tried, or the justice before whom a preliminary inquiry thereinto is held, 
may infer the age from the appearance of the boy, girl, child or young 
person. See. 701a.

See note to sec. 259.

262 Assaults causing actual bodily harm. —Every 
one who commits any assault which occasions actual bodily 
harm is guilty of an indictable offence and liable to three years’ 
imprisonment. R.S.C., c. 162, s. 35.

The original enactment of Code sec. 202 was 92 & 93 Viet., ch. 20, sec. 
47, and Code sec. 789 is a re-enactment of 92 & 33 Viet., ch. 32, sec. 27.

Where a person is charged before a “magistrate ’’ as defined by sec. 782, 
with the offence of “ aggravated assault by unlawfully and maliciously 
inflicting upon any other person either with or without a weapon or instru
ment any grievous bodily harm,” the case may be tried by the magistrate 
under the Summary Trials Part, if the accused consents. Sec. 783 (c), 786.

In a prosecution for an assault occasioning actually bodily harm, it is 
improper to exclude evidence of statements sworn to by a witness for the 
prosecution at a preliminary enquiry, the record of the depositions upon 
which had been lost, as to what was said by the accused at the time of the 
assault, as such statements of the witness had reference to statements of 
the accused forming a part of the res gesttv. R. v. Troop (1898), 2 Can. 
Cr. <’as. n.

A conviction upon a charge of assault occasioning bodily harm tried 
summarily by a magistrate with the consent of the accused and the under
going of the punishment imposed do not constitute a bar to a civil action for
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damages for the assault. Sec. 866 applies to bar the civil action, only where 
the charge is triable summarily under sec. 864 without regard to the consent 
of the accused, and does not have that effect where the charge is under 
see. 26-. Nevills v. Ballard (189<), 1 Can. Cr. Cas. 434 (Ont.); Grantillo 
v. Caporici (1899), 16 Que. 8.C. 44.

(A mendment of 1S9J^.)
2US. Aggravated assault.—Every one i« guilty of an 

indictable offence and liable to two years' imprisonment who— 
(a.) assaults any person witli intent to commit any 

indictable offence ; or
(b.) assaults any public or peace officer engaged in the 

execution of his duty, or any person acting in aid of such 
officer; or

(c.) assaults any person with intent to resist or prevent 
the lawful apprehension or detainer of himself, or of any 
other person, for any offence : or

(</.) assaults any person in the lawful execution of any 
process against any lands or goods, or in making any lawful 
distress or seizure, or with intent to rescue any goods taken 
under s rocess, distress or seizure.

(e.) on any day whereon any poll for any election, parlia
mentary or municipal, is being proceeded with, within the 
distance of two miles from the place where such poll is taken 
or held, assaults or beats any person. K.K.C., c. 102, s. 34. 

Form FF.—The following example charging 
an offence under sub-section (a.) is given in Code 
form FF :—" A. with intent to maim, disfigure, dis
able or do grievous bodily harm to B. did actual 
bodily harm to B. (or 1).).”

An example of a charge under sub-section (c.) 
is also given as follows: “A. with intent to resist 
the lawful apprehension or detainer of A. (or C.) 
did actual lxxlily harm to B. (or D.)."

Assaulting peace officer.]—- Where a constable was assaulted while attempt
ing to execute a warrant issued by two justices for non-payment of a fine 
and costs imposed on a person convicted of an offence, and the justice had 
jurisdiction over the offence, and the warrant was valid on its face, it was 
held that a conviction for the assault would lie notwithstanding the fact that 
part of the original conviction by the two justices was erroneous in award
ing a punishment which was not authorized. R. v. King (1889), 18 Ont. R. 
566. The offence of obstructing a peace officer in the execution of hie duty 
is dealt with by sec. 144. As to the meaning of the term “peace officer ” 
see sec. 3 (s).

The fact that the accused did not know that the person assaulted was a 
peace officer, or that he was acting in the execution of his duty will not

^
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prevent a conviction hereunder. It. v. Forbes (1865), 10 Cox C.C. 362; 
altliough it will no doubt be taken into consideration in awarding the 
punishment.

Punishment.]—-A line as well ns imprisonment may be imposed on the 
conviction of the accused, if tried either by a court of criminal jurisdiction 
or by a “magistrate ” under the Summary Trials Procedure (Part LV.). 
Sec. 958; Ex parte McClements (1895), 32 C.L.J. 39.

I'rior conviction or dix hi ism I oh common assault charge.]—A summary con
viction tor assault has been held sufficient to bar a subsequent indictment, 
charging an assault and wounding with intent to murder, where the accused 
had been summoned before magistrates by the prosecutor of the indictment 
for the same assault, and had been imprisoned on his making default of 
payment of the fine imposed by the magistrates. R. v. Blanton (1851), 5 
Cox C.C. 324, per Erie, .1. It was said by (,’oilman, J., in It. v. Walker 
(1843), 2 Moody & ltob. 446, that there is no difference in principle whether 
a party has been convicted or acquitted ; and that on a complaint for a 
common assault the justices were to determine whether such assault was 
accompanied with any felonious intention, and on that question they are like 
any other court of competent jurisdiction, and their decision is of the same 
finality as if the party had been convicted by a jury.

(Amendment of 1900.)

*104 Kidnapping.—Every one is guilty of an indictable 
offence and liable to seven years’ imprisonment who, without 
lawful authority—

(a.) kidnaps any other person with intent—
(i.) to cause such other person to he secretly confined 

or imprisoned in Canada against his will ; or
(ii.) to cause such other person to he unlawfully sent 

or transported out of Canada against his will ; or
(iii.) to cause such other person to he sold or captured 

as a slave,or in any way held to service against his will; 
or
(/>.) forcibly seizes and confines or imprisons any other 

person within Canada.
2. Upon the trial of any offence under this section the non- 

resistance of a person so unlawfully kidnapped or confined shall 
not he a defence unless it appears that it was not caused by 
threats, duress or force, or exhibition of force.

Under the section ns it formerly stood, the unlawful and forcible seizure 
or imprisonment of a person was punishable only where made with the like 
intent as in the cases of kidnapping provided for in paragraph (a.)

Kidnapping.]—Kidnapping is an aggravated species of false imprison
ment, the latter oflence being always included in the former. 2 Bishop 
Grim. Law 671. It is “ the forcible abduction or stealing away of a man, 
woman or child from their own country and sending them into another.” 
4 Bl. Com. 219; 1 East P.C. 430. The offence is an indictable one at com
mon law. K. v. Lesley (I860), 29 L.J.M.C. 97.
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Criminal forcible imprisonment.] The crime of false imprisonment is a 
species of aggravated assault.' 2 Bishop Cr. Law 6ti8. Although it is not 
necessary that a man's person should be touched. Bird v. Jones ( 1845), 
7 (j.B. 742. A false imprisonment is any unlawful restraint of a man’s 
liberty whether in a place made use of for purposes of imprisonment gener
ally or in one used only on the particular occasion : or by words and an array 
of force without bolts or bars in any locality whatever. It. v. Webb, 1 
W.BI. 19; Bird v. Jones (1846), 7 (j.B. 742: The State v. Hollins, 8 NH. 
550; Bike v. Hanson, 9 N.II. 491.

To compel a man to go in a given direction against his will may amount 
to an imprisonment; but if a man merely obstructs the passage of another 
in a particular direction whether by threats of personal violence or other
wise, leaving him at liberty to stay where he is or go in any other direction if 
he pleases, he cannot be said to thereby imprison him. Bird v. Jones 
(1845), 7 (j.B. 742, per Patteson, J.

Detention of a prisoner after expiry of his sentence is false imprison
ment. Migotti v. Colville ( 18UU), 4 C.P.D. 233; Moone v. Hose (18(19),
L. K. 4 Q.B. 48(1.

Where a person sends for a constable and gives another person in charge 
for an indictable offence and the constable tells the party charged that lie 
must go with him. on which the other without further compulsion goes to 
the police office, this is an imprisonment. Pocock v. Moore (1825), Ky. A
M. 421. But where the warrant is used merely ns a summons and no arrest 
is made thereon, and the party voluntarily goes before the magistrate, such 
seems not to be an imprisonment. Arrow-smith v. LeMesurier (1806), 
2 B. & P. 211 ; Berry v. Adamson (1827), 6 B. & C. 528.

Where a man who had an idiot brother bedridden in his house kept him 
in a dark room without sufficient warmth or clothing it was held not to be 
an imprisonment; K. v. Smith ( 1826), 2 C. & P. 449; but a charge might 
be laid in such a case under Code secs. 209 and 215 for criminally neglecting 
to supply necessaries.

Justi fication. ]—The seizure and imprisonment may be justified by shewing 
that there was a lawful arrest and detention under either civil or criminal 
process or by lawful authority. As to what are matters of justification see 
Code secs. 15-00.

*£4»*V Common assaults. Every one who commits a com
mon assault is guilty of an indictable offence and liable, if con
victed upon an indictment, to one year's imprisonment, or to a 
tine not exceeding one hundred dollars, and on summary convic
tion to a tine not exceeding twenty dollars and costs, or to two 
months’ imprisonment with or without hard labour. R.S.C., 
c. 162, s. 36.

Common assault.]— See sec. 258 for the statutory definition of an 
“ assault ” and see also the notes to that section.

Summarf/ conviction.]—Section 804 provides for cases in which a sum
mary conviction may be made for a common assault.

By sub-sec. 8 of sec. 842 it is provided that no justice shall hear and 
determine any case of assault or battery in which any question arises as to 
the title to any tenements, hereditaments or any interest therein or accru
ing therefrom, or as to any bankruptcy or insolvency, or any execution 
under the process of any court of justice. Rent payable under a lease of 
land is an incorporeal hereditament. Kennedy v. MacDonell (1901), 
1 O.L.R. 250 (Armour, C.J.O. and MacMahon, J.).
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If the justice finds the assault complained of to have been accompanied 
by an attempt to commit some other indictable offence or is of opinion that 
the same is from any other circumstance a lit subject for prosecution by 
indictment, lie is not to adjudicate thereupon but must deal with the case 
in all respects in the same manner as if he had no authority linallv to hear 
and determine the same. Sec. 864 (2) as amended 62 & 04 Viet., oh. 46.
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PART XXI

RAPE AND PROCURING ABORTION.
Sect.
266. Rape defined.
267. Pun ishment for rape.
268. Attempt to commit rape.
269. Defiling children under fourteen.
270. Attempt to commit such offence.
271. Killing unborn child.
272. Procuring abortion.
273. Woman procuring her own miscarriage.
27If. Supplying means of procuring abortion.

2I»0 Rape Defined.—Rape is the act of a man having 
carnal knowledge of a woman who is not his wife without her 
consent, or with consent which has been extorted by threats or 
fear of bodily harm, or obtained by personating the woman’s 
husband, or by false and fraudulent representations as to the 
nature and quality of the act.

2. No one under the age of fourteen years can commit this 
offence.

(Sirin under fourteen.]—When there has been no violence, and the girl is 
under fourteen and has consented or complied, the offence falls under Art. 
209; but when there has been violence, and when the girl has not consented, 
then, notwithstanding the fact that the girl is under fourteen years of age, 
the crime is rape, and falls under this section. It. v. Kiopel (1898), 2 Can. 
Cr. Cm. 22:». 22s.

The words “ man ” and “woman M in this section are to be taken in a 
general or generic sense as indicating all males and females of the human 
race, and not in a restricted sense ns distinguished from boys and girls. It. 
v. Kiopel (1898), 2 Can. Cr. Cas. 225.

Au indictment for rape lies against one who has ravished a female under 
the age of fourteen years against her will, notwithstanding the provisions 
of sec. 269, which enacts that everyone is guilty of an indictable offence and 
liable to imprisonment for life, and to be whipped, who carnally knows any 
girl under the age of fourteen years, not being his wife. Ibid.

Carnal knowledge.]—Carnal knowledge is complete upon penetration to 
any, even the slightest degree, and even without the emission of seed. 
Code sec. 4 A. formerly sub-sec. 3 of sec. 266, but transferred by the 
amendment of 1893 to follow sec. 4.

Evidence of young children.]—As to the evidence of children under four
teen who do not understand the nature of an oath. See sec.685.
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Proof of complaint by prosecutrix.]- lu Jt. v. Lillyimm, [IHtiG] 2 Q.B. 
167, 60 J.P. .r»36, it was held by the court (Russell, C.J., Pollock, B., Haw
kins, Cave and Wills, JJ.), upon a Crown case reserved, that in eases of 
indecent assault and rape, and similar charges, not only the fact that the 
prosecutrix made a complaint soon after the occurrence, but the details of 
the complaint itself, are admissible in evidence, not as proof of the facts 
complained of, but to shew that her conduct at the time was consistent with 
her story in tne witness box and as negativing consent. Hawkins, J., in 
delivering the judgment of the court, said : “The general usage has been to 
limit the evidence of the complaint to proof that the woman made a com
plaint of something done to her, and that she mentioned in connection with 
it the name of a particular person............................After very careful con
sideration, we have arrived at the conclusion that we are bound by no 
authority to support the existing usage of limiting evidence of a complaint 
to the bare fact that a complaint was made, and that reason and good sense
are against our doing so........................ It has been sometimes urged that to
admit the particulars of the complaint would be calculated to prejudice the 
interests of the accused, and that the jury would be apt to treat the com
plaint as evidence of the facts complained of. Of course, if it were so left 
to the jury, they would naturally so treat it. But it never could be legally 
so left, and we think it is the duty of the judge to impress upon the jury that 
they are not entitled to use the complaint as any evidence whatever of those 
facts, or for any other purpose than that we have stated. With such a 
direction, we think the interests of an innocent accused would be better 
protected than they are under the present usage : for, when the whole state
ment is laid before the jury, they are less likely to draw wrong inferences, 
and may sometimes come to the conclusion that what the woman said 
amounted to no real complaint against the accused."

In K. v. Rush (1896), 60.1.1’. 777, the prisoner was indicted for carnally 
knowing a girl under the age of thirteen years. The day after the commis
sion of the alleged offence the girl's mother questioned her. and the girl, in 
the absence of the prisoner, made a statement in answer. It was proposed 
to give the particulars of the statement in evidence on behalf of the prosecu
tion on the authority of R. v. Lillymnn, [1806] 2 Q.B. 167, 60 J.P. f>36. 
Mr. Justice Wright, presiding at the Central Criminal Court, said that the 
lapse of time between the committing of the offence and the making of the 
statement was important in these cases: that, when counsel proposed to 
open upon and put in evidence such statements, the judge's attention 
should first be culled to the time that had elapsed between the occurrence 
and the making of the statement, in order that the judge might be enabled 
to say whether or not the lapse of time would be an objection to the admis
sibility of the statement. In Rush’s case the statement had not been made 
immediately after the alleged offence was committed, and the trial judge 
therefore refused to allow evidence of the particulars of the statement to be

Vpon the trial of a charge of rape the whole statement made by the 
woman by way of complaint shortly after the alleged offence, including the 
name of the party complained against and the other details of the complaint, 
is admissible in evidence as proof of the consistency of her conduct and as 
confirmatory of her testimony regarding the offence, but not as independent 
or substantive evidence to prove the truth "f the charge. K. v. Blendeau 
(1900), 3 Pan. Cr. Cas. 293 (Que.).

Whether or not the complaint was made within a time sufficiently short 
after the commission of the offence as to admit evidence of the particulars 
of the complaint, is a question to be decided by the court under the circum
stances of the particular case ; but it is nevertheless the province of the jury 
to take into consideration the time which intervened, in weighing the 
probability of its truth. Ibid.
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In that case the lapse of seven «lays between the date of the offence and 
the time of making complaint thereof was held insufficient under the cir
cumstances to exclude testimony of the particulars of the complaint. But 
see K. v. In gey (1900), 04 J.P. 106, noted in 3 Can. Cr. Cae., p. .'105.

Upon a charge of rape, statements made by the compluinuut to a police 
officer on the day after the offence was alleged to have been committed and 
in response to his inquiries, the complainant having on the day of the offence 
compluiued to others of an assault but not of rape, are not admissible in 
evidence either as part of the res gestie or as in corroboration. But if the 
jury acquit the accused of that offence but find him guilty of indecent 
assault, the verdict should stand notwithstanding the improper admissions in 
evidence of statements so made by the complainant after the alleged offence, 
if the other evidence in the case is ample to warrant the verdict of indecent 
assault. B. v. Graham (1899), 8 Can. Cr. Cas. 22 (Ont.).

Evidence generally.]—The question whether the act of connection was 
consummated through fear, or merely through solicitation it- a question of 
fact for the jury. R. v. Day (1841), 9< . & P. 722; R. v. Jones (1861), t 
L.T.N.H. 154: K. v. Cardo (1K89), 17 Ont. K. 11.

Proof on behalf of the defence that the injured party or her parents had 
instituted civil proceedings to recover damages arising from the commission 
of the alleged rape is properly excluded upon the criminal trial as 
irrelevant, unless other facts have been disclosed in evidence which tend to 
shew an intent to thereby wrongfully extort money from the accused. It. 
v. Hiendeau (1900), 3 Can. Cr. Cas. 293 (Que.).

It was formerly considered there was danger in implying force from 
fraud, and an absence of consent when consent was in fact given though 
obtained by deception, and that cases might arise, however extreme, when 
a detected adulteress might to save herself excuse her paramour of a capital 
felony. H. v. Francis (1852), 13 U.C.Q.B. 116; If. v. Clarke (1854), G Cox 
412, 18 Jur. 1059; It. v. Jackson, It. & It. 487.

It has been held that, in the case of alleged rape on an idiot or lunatic, 
the mere proof of connection will not warrant the case being left to the 
jury; that there must be some evidence that it was without her consent, 
e.g., that she was incapable, from imbecility, of expressing assent or dis
sent; and that if she consent from mere animal passion it is not rape. H. 
v. Connolly (1867), 26 U.C.Q.B. :;I7.

On a charge of rape evidence is admissible on behalf of the defence to 
contradict a statement of the complainant, made on her cross-examination, 
denying that, on an occasion when she met the accused subsequent to the 
alleged rnpe, she had refused to put an end to the interview, as requested 
by her mother, and had struck her mother for the latter’s interference. 
Such evidence is relevant to the charge not only ns affecting the credibility 
of the complainant's testimony generally, but as shewing conduct incon
sistent with resistance to the alleged offence. It. v. Hiendeau (No. 2), 4 
Can. Cr. Cas. 421 (Que.).

The prisoner’s statement made at a previous trial through his counsel 
may be given in evidence by the prosecution if it tends to anticipate a 
possible defence which might be offered by the prisoner. K. v. Bedere 
. 1891 ), 21 O.B. 1»

Questions may be put to the complainant tending to elicit the fact that 
she had previously had connection with other men. R. v. Laliberté 
(1877), 1 Can. 8.C.R. 117.

In that case the prosecutrix, after she had declared she had not pre
viously had connection witli a man other than the prisoner, was asked in 
cross-examination whether she remembered having been in the milk house 
of G. with two men, D.M. and B.M.. one after the other. Held, that the 
witness may object, or the judge may, in his discretion, tell the witness she is 
not. bound to answer the question. R. v. Lalibertt1 (1877), 1 Can. 8.C.R. 117.
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The case of It. v. Hodgson (1812), 1 K. & Ryan 211, is the leading case 
on the subject. The weight of authority and the course of practice by the 
judges in England is to permit questions of the kind to be asked of a 
witness on cross-examination in cases of rape. The prosecuting officer is 
not permitted to raise the objection. The witness may object, or the judge 
may tell the witness she is not obliged to answer, if he thinks proper, 
though not bound to do so, and the judge will decide whether the witness 
is obliged to answer or not, when the point is raised. R. v. Laliberté 
(1877), 1 Can. 8.C. 117, 181. Her Richards, C.J.

In the same case prisoner’s counsel afterwards proposed to ask one of 
the witnesses for the defence, “ Did you see the prosecutrix with D.M. and 
B.M. ? if you have, please state on what occasion, and what were they 
doing ?” This question was also disallowed by the judge, and the objection 
was sustained in the Supreme Court of Canada on the authority of R. v. 
Cockroft (1870), 11 Cox C.C.C. 410, and R. v. Holmes (1871), L.R. 1 C.C. 
2.'$4, upon the principle that a witness cannot be contradicted in matters 
foreign to the issue, which, on the trial of this indictment was, not whether 
the prosecutrix was unchaste, but whether the prisoner had had connection 
with her by violence. R. v. Laliberté (1877), 1 Can. S.C.R. 117, 142.

$61. Punishment for rape. -Every one who commits 
rape is guilty of an indictable offence and liable to suffer death, 
or to imprisonment for life. R.K.C., c. 162, s. 37.

Dcucribing the offence.] The general mode of describing the offence of 
rape at common law was that the accused did ’‘feloniously ravish and 
carnallv know,” etc, but the words ‘‘carnally know” were not considered 
essential. R. v. Bedere ( 1 KIM ), 21 O.R. 189.'

The meaning of the phraseology in an indictment for rape that the 
prisoner ‘‘violently and against her will feloniously did ravish ” the pro
secutrix is that the woman has been quite overcome by force or terror, 
accompanied with as much resistance on her part as was possible under the 
circumstances, and so as to have made the ravisher see and know that she 
really was resisting to the utmost. It. v. Fick (186(1), 16 U.C.C.P.379.

A prosecution for rape is in fact and in substance a prosecution for any 
offence of which, on an indictment for rape, the prisoner could have been 
found guilty: and the maxim “Omne majus eontinet in se minus’’ applies. 
R. v. West, [1898] 1 Q.B. 174; R. v. Edwards (1898) 2 Can. Cr. Cas. 96.

An indictment may now be laid under Cr. Code secs. 626, 713, charging 
rape and also assault with intent to commit rape. Taschereau's Cr. Code 
(1898), p. 273.

Form of indictment.]—“------court, to wit:—The jurors of our Lord the
King upon their oatn present that .1,8. on the----- day of------- in the year
of our Lord 19—, in and upon A. N., violently ami feloniously did make an 
assault, and her, the said A. N. then violently and against her will felo
niously did ravish and carnally know, against the form of the statute in 
such case made and provided, and against the pence of our Lord the King, 
his crown and dignity.”

Excluding public from court room.]—At the trial of any person charged 
with an offence under this and the next seven sections, or with conspiracy 
or attempt to commit, or being an accessory after the fact to any such 
offence, the court or judge may order that the public be excluded from the 
room or place in which the court is held during such trial. Sec. 5f>0A.
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•i«$H Attempt to commit rape. —Every one is guilty of 
nn indictable offence and liable to seven years' imprisonment 
wbo attempts to commit rape.

Attempt to commit rape.]—This offence was n misdemeanor at common 
law. An attempt to commit a crime is an intent to commit such crime by 
some overt act, and, in cases of rape, necessarily includes an assault. 
Stephen’s Cr. Law, art. 41); Code sec. 04. The question whether an act 
done with intent to commit the offence is or is not only preparation for the 
commission of that offence and too remote to constitute an attempt to 
commit it is a question of law. Sec. 04 (2).

Evidence.]—If a man has or attempts to have connection with a woman 
while she is asleep, it is no defence that she did not resist as she is then 
incapable of resisting. The man can therefore be found guilty of a rape or 
of an attempt to commit a rape as the case may be. K. v. Mavers (1872), 
12 Vox C.C. 311.

Assault with intent.]—An assault with intent to commit rape is also a 
substantive offence under sec. 203, and is the form in which a charge of 
attempt to commit rape is usually made. R. v. Riley (1887). Hi Vox 
C.C. 191.

Excluding public from court room.]—See note to see. 267.
Jurisdiction.]—By sec. 540 of the (’ode power to try this offence is taken 

away from every County Court Judge in the Province of New Brunswick. 
R. v. Wright (1890), 2 Can. Cr. Cas. 83.

But a County Court in New Brunswick lias jurisdiction to try the offence 
of attempting to have carnal knowledge of a girl under fourteen (Cr. Code 
270), although the evidence discloses the offence of attempting to commit 
rape, as to which said court has no jurisdiction. (Cr. Code 540). Ibid.

Defiling children under fourteen.—Every one 
is guilty of un indictable offence and liable to imprisonment for 
life, and to lie whipped, wbo carnally knows any girl under lin
age of fourteen years, not being bis wife, whether he believes 
her to be of or above that age or not. 5:1 V., c. 37, s. 12.

Jurisdiction.]—The offence of carnal knowledge of a girl under fourteen 
years includes the offence of indecent assault, and a trial for the greater 
offence is a trial also for the lesser offence included therein, and the accused 
may, although found not guilty of the greater offence, be convicted for such 
lesser offence, if proved, under the same charge or indictment. R. v. 
Cameron (1901) 4 Can. Cr. Cas. 385 (Ont.).

A police magistrate trying an accused with his consent summarily, upon 
the charge of carnal knowledge, has the same power to convict of tile lesser 
offence as a Court of General Sessions would have upon a trial under an 
indictment. Ibid.

An acquittal by the police magistrate on such summary trial is a bar to a 
charge upon a fresh information for indecent assault in respect of the same 
occurrence. Ibid.

An indictment for rape under secs. 206 and 207, lies against one who has 
ravished a female under the age of fourteen years against her will, not
withstanding this section. R. v. Riopel (1898), 2 Can. Cr. Cas. 225: R. v. 
Ratcliffe (1882), 15 Cox C.C. 127; R. v. Dicken (1877), 14 Cox C.C. 8

Carnally knows.]—See definition in sec. 4 A.

12—CKIM. CODE.
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Eerdicl.] Sue. 7111 authoriz.ee a verdict of iiidueunt aeeaiilt, the consent 
of a girl under fourteen not being material to that offence; hoc. -til ; K. v. 
Cameron ( MOI), 1 Can. Cr. Vas. :iHfi (Ont.) ; or if the complete commieeion 
of the offence under sec. 2liV is not proved, Imt the evidence establishes an 
attempt to commit the offence, the accused may be convicted of Hitch 
attempt and punished accordingly. Sec. 711.

Eridcnce.] Carnal knowledge alone constitutes an offence under this 
section when the girl is under the age of fourteen and her consent to the 
act is not a defence. It. v. Brice, 7 Man. It. ti‘J7; It. v. Chisholm. 7 Man. 
It. tlCI.

/'roof of age.] In order to prove the age of a hoy, girl, child or young 
person for the purposes of this and the next sect.on, the following shall lie 
sufficient prima facie evidence : —(«) Any entry or record by an incorporated 
society or its officers having had the control or care of the hoy, girl, child 
or young person at or about the time of the hoy. girl, child or young person 
being brought to Canada, if such entry or record lias been made before the 
alleged offence was committed. (b) In the absence of other evidence, or by 
way of corroboration of other evidence, the judge, or in eases where an 
offender is tried with a jury, the jury before whom an indictment for the 
offence is tried,|or the justice before whom a preliminary inquiry thereinto is 
held, may Infer the age from the appearance of the boy, girl, child or young 
person. Sec. 701 A.

As to the evidence of children under fourteen who do not understand the 
nature of an oath, see sec. tiHfi.

Excluding public from court room.]—See note to sec. 267.

’£10 Attempt to commit such offence. Kwry one 
who attempts to haw unlawful carnal knowledge of any girl 
under the age of fourteen years is guilty of an indictable 
offence and liable to two years’ imprisonment, and to Ik.* 
whipped. 53 V., c. 37, s. 12.

JurUulietiou.] A County Court in New Brunswick has jurisdiction to try 
the offence of attempting to have carnal knowledge of a girl under fourteen 
(Cr. Code 270), although the evidence discloses the offence of attempting to 
commit rape, as to which said court has no jurisdiction. (Cr. Code fi40.) 
It. v. Wright (IHUti), 2 Can. Cr. Cas. Hit.

Proof of age. ]— See note to preceding section.
Excluding public from court room.] See note to sec. ‘-'07.

*£11 Killing unborn child.-Kwry one is guilty of an 
indictable offence and liable to imprisonment for life who causes 
the death of any child which has not become a human being, 
in such a manner that he would have boon guilty of murder if 
such child had been Ixirn.

2. No one is of any offence who, by means which lie
in good faith considers necessary for the preservation of the 
life of the mother of the child, causes the death of any such 
child before or during its birth.

If the child be horn, and die in consequence of injuries received either 
before er during birth, the offence is homicide. See. 2111.

Excluding public from court room.]—See note to sec. 267.

2
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2V4 Procuring abortion. -Every one in guilty of nu 
indictable offence and liable to imprisonment for life who, with 
intent to procure the miscarriage of any woman, whether she is 
or is not with child, unlawfully administers to her or causes to 
he taken by her any drug or other noxious thing, or unlawfully 
uses any instrument or other means whatsoever with the like 
intent. R.S.C., c 162, a 17

ll'ith infant. J—Supplying a noxious thing with intent to procure abortion 
in an otTonce by tlio terms of this section, although it subsequently appears 
that the woman was not pregnant. See R. v. Titlev ( I8H0), It ('ox C.C. 
502; It. v. lloodhall (1840), I Den. IH7.

Where the instrument alleged to have been used was a quill, which 
might possibly have been used for an innocent purpose, evidence was 
allowed to bo given, in order to prove the intent, that the prisoner had at 
other times caused miscarriages hy similar means. It. v. Dale ( 1880), 10 
Cox C.C. 703, per Charles, .1,

Jdminisicrs. | —See note to sec. 232.
Causes to be taken.] Where the prisoner gave the prosecutrix the drug 

for the purpose of procuring abortion, and the prosecutrix took it for that 
purpose in the prisoner’s absence, it was held that he had " caused it to be 
taken ” within the meaning of a similar English statute. It. v. Wilson 
(I860), Dears. & B. 127; It. v. Farrow (1857), Dears. & B. 164.

/>rn<y or other noxious thing,]—The statute 32-33 Viet. o. 20, s. 50 as well 
as the later Act, K.8.C. 1886, c. 102, s. 47, used the phrase any poison or 
other noxious thing. It was laid down under that statute that while poi
sons are not noxious things when taken as medicine in ordinary treatment, 
that if taken or administered in undue and immoderate quantities the 
excess of the article becomes noxious, and it is not essential to support a
.....victlon that the article should i>*. noxious in Itself. R. v. stitt (1879),
30 U.C.C.P. 30, 33.

The thing administered must be either a “ drug" or a " noxious thing," 
and it is not sufficient that the accused supposed it would have the desired 
effect. K. v. Hollis ( 1873), 12 Cox C.C. 463; It. v. Isaacs (1862), 0 Cox 
C.C. 228, 32 L.J.M.C. 52.

If the article administered is not a" drug" and the quantity adminis
tered is innoxious but would be noxious had it been taken in large quan
tities, there is no administration of a noxious thing within the section. It. 
v. Ilennah (1877), 18 Cox C.C. 647.

If the drug administered produces miscarriage it is sufficient evidence 
that it is noxious although there is no other evidence of its nature. It. v. 
Hollis (1873), 12 Cox C.C. 463.

Evidence that quantities of oil of juniper considerably less than half an 
ounce are commonly taken medicinally without any bad results, but that 
half an ounce produces ill effects and is to a pregnant woman dangerous, 
was held sufficient from which a jury might infer that the latter quantity 
was a noxious thing. It. v. Cramp (1880). 5<J.B.D. 307.

Excluding \mblic from court room,]—Bee note to sec. 267.
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<1* Woman procuring her own miscarriage. -
Every woman is guilty of an indictable offence and liable to 
■even years' imprisonment who, whether with child or not, 
unlawfully administers to herself or ]>ermitH to lie administered 
to her any drug or other noxious thing, or unlawfully uses on 
herself or permits to be used on her any instrument or other 
means whatsoever with intent to procure miscarriage. R.S.C., 
c. 162, s. 47.

Excluding public from court rotim.]—Hee note to eec. -1)7.
See note to eec. 272.

<14. Supplying means of procuring abortion.—
Every one is guilty of an indictable offence and liable to two 
years' imprisonment who unlawfully supplies or procures any 
drug or other noxious thing, or an)- instrument or thing what
soever, knowing that the same is intended to be unlawfully used 
or employed with intent to procure the miscarriage of any 
woman, whether she is or is not with child. R.S.C., c. 162, s. 48.

Intended to he unlawfully used.]—Even if the intention so to use the same 
exists only in the mind of the accused, and is not entertained by the woman 
whoso miscarriage it is intended to procure, there is a complete offence. 
K. v. Hillman (18<ft), 9 Cox C.C. 386.

Drug or other noxious thing.]—See note to sec. 272.
Excluding public from court room.]—See note to sec. 267.
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I'ART XXII.

OFFENCES AGAINST CONJUGAL AND PARENTAL 
RIGHTS—BIGAMY—ABDUCTION.

Sect.
175. Itigamy tiffined.
17(1. Punishment of bigamy.
177. Feigned marriage».
17S. Punishment of polygamy.
179. Solemnization of marriage without lawful authority.
180. Solemnization of marriage contrary to law.
181. Alitluction of a woman.
181. A btlaction of an heiress.
283. AMuction of girl under sixteen.
18.}. Stealing children under fourteen.

‘ÎÎ.Y Bigamy defined.—Bigamy is—
(a.) the act of a person who, I wing married, goes through 

a form of marriage with any other person in any part of 
the world ; or

(b.) the act of a person who goes through a form of 
marriage in any part of the world with any person whom 
he or she knows to he married ; or

(c.) the act of a person who goes through a form of 
marriage with more than one person simultaneously or on the 
same day. R.S.C., c. 37, a. 10.
2. A “ form of marriage ” is any form either recognized 

as a valid form by the law of the place where it is gone through, 
or, though not so recognized, is such that a marriage celebrated 
there in that form is recognized as binding by the law of the 
place where the offender is tried. Every form shall for the 
purpose of this section be valid, notwithstanding any act or 
default of the person charged with bigamy, if it is otherwise a 
valid form. The fact that the |iarties would, if unmarried, have 
been incompetent to contract marriage shall be no defence upon 
a prosecution for bigamy.

3. No one commits bigamy by going through a form of 
marriage—
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(«.) if he or she in good faith and on reasonable grounds 
believes his wife or her husband to be dead ; or

(/>.) if his wife or her husband has been continually 
absent for seven years then last jiest and he or she is not 
proved to have known that his or her husband was alive at 
any time during those seven years ; or

(c.) if he or she has been divorced from the bond of the 
first marriage ; or

(d.) if the former marriage has been declared void by a 
court of competent jurisdiction. H.S.C., c. 161, s. 4.
4. No person shall be liable to be convicted of bigamy in 

respect of having gone through a form of marriage in a place 
not in Canada, uidess .such person, being a British subject resi
dent in Canada, leaves Canada with intent to go through such 
form of marriage.

What ts a valid marriage.]—It was held in Regina v. Millie, (1844) 10 Cl. 
& P. 334; 8 Jur. 717, that at common law, a contract of marriage per verba 
tie presenti, though a contract indissoluble between the parties themselves, 
did not constitute a complete marriage unless made in the presence and with 
the intervention of a minister in holy orders. Lord Chief Justice Tindnl in 
his judgment in that ease says: “There is found no authority to contravene 
the general position that at all times, by the common law of England, it 
was essential to the constitution of a full and complete marriage that there 
must be some religious ceremony; that both modes of obligation should 
•list together, theehril and the religious: that besides the civil contreet, 
that is, the contract per verba de presenti which has always remained the 
same, there has at all time been a religious ceremony also which lias not 
always remained the same but has varied from time to time." This case was 
carried to the House of Lords. The members of that tribunal were equally 
divided in opinion, the result being that the judgment of LordChief Justice 
Tindnl was upheld. It was afterwards followed by the House of Lords in 
Beamish e. Beamish 11869). H. L. Cas. 271 : 8 Jur. N.8.770. Begins v. Millie 
was a bigamy case in which class of cases, strict proof of marriage is 
required.

There are, however, exceptions to the rule laid down in Regina v. Millis. 
In Dicey's Conflict of Laws, it is stated at p. 625, that a marriage cele
brated in the mode or according to the rules and ceremony held requisite by 
the law of the country where the marriage takes place, is valid so far as 
formal requisites are concerned ; also at pp. 627-34 that a marriage cele
brated in accordance with the requirement of the English common law 
where the use of local form is impossible, such Impossibility arising from 
the country being one where no local form of marriage, recognized by civil
ized states exists, or where a marriage takes place in a land occupied by 
savages; also at p. 734, that amarriage made in a strictly barbarous country 
between British subjects or between a British subject and a citizen of a civ
ilized country and, as it would seem, even between a British subject and a 
native of such uncivilized country, will be held valid ns regards form, if 
made in accordance with the requirements of the common law of England ; 
and that it is extremely probable that with regard to such a marriage the 
common law might now be interpreted as allowing the celebration of a mar
riage per verba de presenti without the presence of a minister in orders; 
and that a local form also, if such there be, would seem to be sufficient at
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any rate where one of the parties is a native. Connolly v. Woolwich, 11 
L.C. Jurist 107.

From this it would appear that it in only incase# where the marriage per 
verba de presenti takes place in a strictly barbarous country, where a mar
riage according to the Knglish common law, or perhaps according to local 
rules and customs cannot be effected, that it would be sufficient. Re Sheran, 
4 Terr. L.K. 83, 01.

Proof of foreign marriage.]—A marriage celebrated in a foreign country 
may be proved by any person who was present at it; but circumstances 
should also be proved front which a jury may presume that it was a valid 
marriage according to the laws of the country in which it was celebrated or 
according to the national law of the parties to it, if they do not belong to 
the stale where the marriage is performed. Archbold ('r. Plead. (1000), 
1115; Sussex Peerage Case (1H44), t$ 8t. Tr. (N.8.) 70, Il Cl. & F. 85. 
And evidence of the second wife that she was married in the foreign 
country by a priest according to the rites of his church was held sufficient 
without proof of the foreign marriage law. R. v. Griffin (1870), 14 Cox 
C 1 308; but see R. v. Savage (1876), 18 Cox C.C. 178, and R. v. Kay
(1890), 20 Ont. R. 211.

On an indictment for bigamy the witness called to prove the first mar
riage swore that it was solemnized by a justice of the pence in the State of 
New York, who had power to marry; but this witness was not a lawyer or 
inhabitant of the Vnited States, and did not shew how the authority of the 
justice was derived. This evidence was held insufficient. R. v. Smith 
(1857), 14 I’.C.Q.B. 565.

In giving judgment Robinaon, C.J., said; “The witness who gave this 
evidence did not state whether it was by any written law of that country 
that the authority was given, or whether without any written law marriages 
by a justice of the peace are or were then held valid in that country. We 
can as individuals have no doubt that he speaks correctly, for we have 
heard the authority of justices of the peace to solemnize marriage in the 
State of New York proved upon various occasions in such a manner as was 
clearly sufficient according to our law of evidence. But we cannot act in a 
case of this kind upon the knowledge which we have acquired in other 
cases. And the question is whether evidence of the foreign law in this 
respect, given by a person who never at any time for all that appears, was 
a lawyer, or an inhabitant of the foreign country in question, can be re
ceived as sufficient. We are of opinion that it cannot, and that in this case 
such proof of a valid marriage as the law requires was not given. R. v. 
Smith (1857), 14 U.C.Q.B. 565.

In order to prove the second marriage, which took place in Michigan, the 
evidence of the officiating minister, a clergyman of the Methodist Church 
for twenty-five years, during which time lie had solemnized many mar
riages, that this marriage was solemnized according to the law of the State 
of Michigan, was held admissible and sufficient. R. v. Briefly (1887), 14 
O.R. 525.

(3)—Form of marriage.]—The defendant is guilty of an offence under this 
section, although the subsequent marriage would have been void for con
sanguinity. R. v. Brawn (1843), 1 C. A• K. 144. Where a person already 
bound by an existing marriage goes through a form of marriage known to 
and recognized by the law as capable of producing a valid marriage, for the 
purpose of a pretended or fictitious marriage, the case is not the less within 
the statute by reason of any special circumstances which independently of 
the bigamous character of the marriage may constitute a legal disability in 
the particular parties, or which makes the form of marriage resorted to 
specially inapplicable to their individual case. It. v. Allen (1872), L.R. 1 
C.C.R. 367, 369, disapproving; R. v. Fanning (1866), 17 Irish C.L.R. 289, 
10 Cox C.C. 411.
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(Sa. ) Horn fide belief of death.']—Where the prisoner relies upon his 
first wife’s lengthened absence, and his ignorance of her being alive, he 
must shew inquiries made,and that he hud reason to believe her dead, nioie 
especially when he has deserted her ; and this, notwithstanding that the 
first wife may have married again. It. v. Smith (1857), 14 U.C.Q.B. 5ti5.

(./&.)—Seven nears' abseuee.] — l( the prisoner and his first wife had lived 
apart for more than seven years before he married again, mere proof that 
the first wife was alive at the time of the second marriage is not enough ; 
there must be evidence that the accused was aware that she was alive at 
some time within the seven years preceding the second marriage. R. v. 
Fontaine, 15 L.C. Jur. 141 ; It. v. Curgerwen (1805), L.R. 1 C.C.K. 1, 10 
Cox C.C. 152; U. v. Heaton ( 1863), 3 F. 4t F. 810.

When the prosecution have proved the two marriages and that the first 
wife was alive at the time of the second marriage the onus ison the accused 
to shew that his first wife had been continually absent for seven years 
before the second marriage. K. v. Wiltshire (1880), 6 Q.B.D. 306, 14 Cox 
C.C. 541 ; R. v. Dwyer, 27 L.C. Jur. 201. And the onus after such proof is 
then upon the prosecution to shew that he knew that the first wife was alive 
at some time during those seven years.

(•te) Validity of divorce. |—Jurisdiction in matters of divorce depends 
upon the domicil of the parties at the time of the commencement of the 
divorce proceedings. If, therefore, the parties have their domicil in a 
foreign country and are divorced there without collusion or fraud by a court 
of competent jurisdiction, such a divorce is valid in Canada, and that quite 
irrespective of the place of marriage; or of the residence or allegiance of 
the parties; or of their domicil at the time of the marriage ; or of the place 
in which the offence in respect of which the divorce was granted was com
mitted. Dicey's Conflict of Laws, pp. 269, 391, 755; Stevens v. Fisk, 
Vessels S.C. Dig. 235; 8 Montreal Legal News, 42; and see an able article 
by w E. Raney In 84 C.L.J., pp. 546-553. In Stevens ?. Flak, the parties 
being natives of the United States and domiciled in New York, were 
married there. Subsequently they removed to Montreal, where the husband 
took up his permanent residence. The wife some time afterwards returned 
to New York to her mother, and instituted proceedings for divorce in that 
State, on the ground of adultery. The husband was served in Montreal, and 
appeared by attorney, but filed no defence, and a divorce was accordingly 
granted. The question of the validity of the divorce in Quebec arose in a 
civil action brought by the former wife against the former husband for an 
account. If the divorce was valid, the action was maintainable under the 
laws of Quebec ; otherwise it was not. The trial judge held that the divorce 
was binding and effective. The Court of Queen's Dench, composed of five 
judges, held by a majority of one that it was not. and that “ notwithstand
ing such decree, according to the laws of the said Province ” the plaintiff 
was still the wife of the defendant. In the Supreme Court Chief Justice 
Ritchie and Justices QWynne and llenrv agreed with the trial judge, while 
Mr. Justice Strong (dissenting) thought the Court of Queen's Bench was 
“perfectly right." Mr. Justice (1 wynnebased his opinion, as he did in the 
later case as to the validity of the bigamy sections of the Code, largely upon 
grounds of public policy, arguing, however, from rather a different point of 
view. He said: “That upon one side of the line of 45 degrees of latitude 
the plaintiff and defendant should be held to bo unmarried, with all the 
incidents of their being sole and unmarried, and that upon the other side of 
the same line they should be held to be man and wife, is a result so incon
venient, injurious and mischievous, and fraught with such confusion and 
serious consequences, that in my opinion no tribunal not under a peremp
tory obligation so to hold should do so. Such a decision would, in my 
opinion, have the effect of doing great violence to that comitas inter gentes 
which should be assiduously cultivated by all neighbouring nations, especially
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by nations whose laws are ho similar, and derived from the same fountain of 
justiee and equity, as are those of the State of New York and Canada, ami 
between whom such constant intercourse and such friendly relations exist.”

Where both husband and wife are Canadian born, and were married in 
Canada and continued to reside therein for many years after marriage, 
long residence abroad is not of itself sufficient to establish a change of 
domicil. McNamara v. Constantineau, It Rev. tie dur. (Que.) 482. A change 
of domicil must be animo et facto. Ibid.

Residence abroad is not suftleient to effect a change of domicil, even 
where such domicil is not the domicil of origin but one acquired of choice, 
unless it is accompanied by an intention to remain abroad and not to return 
to the former domicil. Honbright v. Honbright (19U1), 2 O.L.R. 241).

In King v. Foxwell, L.R. 3 Ch.l»., p. 318, Jessel, M.R., holds that “a 
man in order to change his ‘domicil of origin’ must choose a new domicil 
by fixing his sole or principal residence in a new country with the intention 
of residing there for a period not limited as to time.”

Divorces granted by a foreign court having jurisdiction only by leason 
of a so-called matrimonial domicil, or when resort has been had to the 
jurisdiction of the foreign court merely for the purpose of divorce, will be 
treated as invalid. Le Messurier v. Le Messurier, [1895] App. Cas. 517; 
Shaw v Gould (1868), L.B. 8 H.L. 56; Green v. Green, [1893] Pro! 
Harvey v. Farnie (1883), 8 App. Cas. 43.

(V)— Leaving Canada with intent.] The Parliament of Canada has juris
diction to constitute the leaving Canada by a British subject resident 
therein with an intent to perform elsewhere a prohibited act an indictable 
offence, upon the act itself being performed. Re Bigamy sections of Code 
(1897), I Can. Cr. Cas. 172 (8.C. Can., Strong, C.J., dissenting!; R. v. 
Briefly (1887), 14 Ont. R. 525. But see, contra, R. v. Plowman (1894), 25 
Ont. R. 650.

A British subject domiciled in Canada, and only temporarily absent, 
continues to owe to Her Majesty in relation to her government of Canada 
an obligation to refrain from the completion, whilst absent without any 
animus manendi, of a prohibited act, a material part of which is committed 
by him in Canada. Ibid.

The onus is on the Crown to prove the facts that defendant was at the 
lime of the second marriage a British subject, resident in Canada, and had 
left Canada with intent to commit the offence. R. v. Pierce (1887), 13 Ont. 
K. 226.

The Imperial Act, 24-25 Viet., ch. 100, sec. 57, would appear to also 
include the offence described in sub-see. 4 of sec. 275, so that if the accused 
were apprehended or in custody in England or Ireland, he might be there 
tried and punished for the bigamous marriage in a foreign country, although 
a British subject resident in Canada, who had left Canada with intent to go 
through such form of marriage. No question of leaving British territory 
with or without such intent is involved in the Imperial Act, which is as 
follows: —(Sec. 57). “Whosoever, being married, shall marry any other 
person during the life of the former husband or wife, whether the second 
marriage shall have taken place in England or Ireland, nr elsewhere, shall be 
guilty of felony, and, being convicted thereof, shall be liable, at the diacre 
tion of the court, to be kept in penal servitude for any term not exceeding 
seven years and not less than three years, or to be imprisoned for any term 
not exceeding two years with or without hard labour; and any such offence 
may be dealt with, inquired of, tried, determined and punished in any 
county or place in England or Ireland, where the offender shall be apprehended 
or be in custody, In the same manner in all respects as if the offence had 
been actually committed in that county or place. Provided that nothing In 
this section contained shall extend to any second marriage contracted else-
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where than in Kngland and Ireland by any other than a subject of lier 
Majesty, or to any person marrying a second time whose husband or wife 
shall have been continually absent from such person for the space of seven 
years then last past, and shall not have been known by such person to be 
living within that time, or shall extend to any person who at the time of 
such second marriage shall have been divorced from the bond of the first 
marriage, or to any person whose former marriage shall have been declared 
void by the sentence of any court of competent jurisdiction.”

Evidence.]— It is necessary for the prosecution to prove (1) celebration of 
the first marriage and identity of the parties; (2) its validity; (It) that it 
subsisted at the date of the second marriage; (4) celebration of the second 
marriage. Arehbold Cr. PI. (1900) 1119.

Kvidence of a confession by the prisoner of his first marriage is no 
evidence that that marriage had been lawfully solemnized, and is therefore 
insufficient to support a conviction. R. v. Hay (1890), 20 Ont. K. 212, 
following if. v. Savage (1876), i:$ <'o\ 179; R. v. Truman (1798), i East P.C 
470; R. v. Flaherty (1847), 2 ('. & K. 782; but see, contra, It. v. Newton 
(1842), 2 M. & Rob. 503, and sub nom. It. v. Simmonsto (1843), 1 C. & K. 
104, l Cox : w. v. Creamer, 10 Lower Canada R. 104.

The wife or husband, as the case may be, of the person charged is a 
competent witness, with this exception that no husband is competent to dis
close any communication made to him by his wife during their marriage and 
no wife is competent to disclose any communication made to her by her 
husband during their marriage, (.'an. livid. Act (1893), sec. 4. Before 
that Act the second wife was a competent witness as soon as the first 
marriage was proved. 1 Hale 393; 1 Hush. Or. 6th ed., 715 (n).

The offence will be complete though the accused assumed a fictitious 
name at the second marriage. R. v. Allison (1806), H. & H. 109; H. v. 
Rea (1872), L it. 1 C.C.R. 363.

On a trial for bigamy, in proof of a prior marriage, a deed was produced, 
executed by the prisoner, containing a recital of the prisoner having a wife 
and child in England, and conveying real property to two trustees to receive 
and pay over the rents to his wife, but with a power of revocation to the 
prisoner. B. one of the trustees, proved the execution of the deed, and 
that at the time of its execution prisoner informed him that he had a wife 
and child living in England, but that he had never paid over any of the 
rents to her, nor had he ever written to or heard from such alleged wife. It 
was held that this was not sufficient evidence to prove the alleged prior 
marriage. H. v. Duff (1878), 29 U.C.C.P. 255.

Upon trials for bigamy proof is required of a marriage in fact, such ns 
the court can judicially hold to be valid; mere evidence of cohabitation and 
reputation of being married will not do. K. v. Smith (1857), 14 U.C.Q.B. 
565, per Robinson, C.J.

Where the marriage is alleged to have been celebrated according to 
Jewish law, evidence must be given of a written contract between the 
parties; Arehbold Cr. Plead. (1900), 1114; R. v. Althansen (1998), 17 Cox 
C.C. 630; and that the witnesses to the marriage were not blood relations of 
the parties. Nathan v. Woolf (1999), 16 Times L.R. 990.

The fact that the other party to the first marriage is shewn to have been 
alive at a time prior to the second marriage, may or may not afford a 
reasonable inference that such party was alive at the date of the second 
marriage, but it is purely a question of fact for the jury. R. v. Lumlev 
(1869), L.R. 1 C.C.R. 196, 14 Cox C.C. 274.
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"iî# Punishment of bigamy.—Everyone who commits 
bigamy is guilty of an indictable offence anil liable to seven 
years' imprisonment.

2. Every one who commits this offence after a previous con
viction for a like offence shall la1 liable to fourteen years’ im
prisonment. R.S.C., c. 161, s. 4.

Indictment.]— A count alleging the second mnvringv “the said A, his 
former wife, being then alive ” was held sufficient without a special aver
ment that he was still married to A. when the offence was committed. 
Murray v. K. (1845), 7 700; 1 CoxC.V. 202; K. v. Apley(l844), 1 Vox
C.C. 71.

Feigned marriages.—Every one is guilty of un 
indictable offence and liable to «even years' imprisonment who 
procures a feigned or pretended marriage between himself and 
any woman, or who knowingly aids and assists in procuring such 
feigned or pretended marriage. K.S.C., c. 101, s. 2.

Corroboration.]—A person accused of an offence tinder this section shall 
not lie convicted upon the evidence of one witness unless such witness is 
corroborated in some material particular by evidence implicating the 
Moused Bee 681

(Amendment of 1900.)

*tlH Polygamy.—Every one is guilty of an indictable 
offence and liable to imprisonment for five years, and to a fine 
of five hundred dollars,

(a) who practices, or, by the rites, ceremonies, forms, 
rules or customs of any denomination, sect or society, religi 
ou* or secular, or by any form of contract, or by mere 
mutual consent, or by any other method whatsoever, and 
whether in a manner recognized by law as a binding form 
of marriage or not, agrees or consents to practice or enter 
into

( i. ) any form of polygamy ;
(ii.) any kind of conjugal union with more than one 

person at the same time ; or
(iii.) what among the persons commonly called 

Mormons is known as spiritual or plural marriage ; or
(6.) who lives, cohabits, or agrees or consents to live or 

cohabit in any kind of conjugal union with a person who is 
married to another, or with a i>erson who lives or cohabits 
witli another or others in any kind of conjugal union ; or



23G [§*)*] Criminal Code.

(f.) celebrate», is a party to, or assists in any such rite 
or ceremony which purports to make binding or to sanction 
any of the sexual relationships mentioned in paragraph (a) 
of this section ; or

(#/. ) procures, enforces, enables, is a party to, or assists 
in the compliance with, or carrying out of, any such form, 
rule or custom which so purports ; or

(e.) procures, enforces, enables, is a party to, or assists 
in the execution of, any such form of contract which so 
pur|»orts, or the giving of any such consent which so 
purports.

The amendment corrects u clerical error, the present paragraph (b) 
having previously stood as sub-paragraph (iv.) of paragraph (a).

hultan plural marriages.}— An Indian who according to the customs of 
his tri 1*0 takes tw<> women ut the same time a- hie wives, end eohebits 
with them, is guilty of an offence under this section. It. v. “ Bear’s Shin 
Bone” (1899), 3 Can. Cr. Cas. 3129 (N.W.T.).

By the North-West Territories Act (R.8.C. c. 50, s. 11), the laws of 
England, as of .Inly 15, 1870, in civil aad criminal matters were declared 
to be in force in the territories in so far as the same are applicable to the 
Territories, and in so far as the same have not been or are not hereafter 
repeuleil, altered, varied, modified, or affected by any Act of the Parlia
ment of the United Kingdom applicable to the Territories, or of the 
Parliament of Canada, or by any Ordinance of the Lieutenaut-Uovernor in 
Council (49 Viet. (Can.), c. 1.5, s. 3), or of the Legislative Assembly 
(00-01 Viet. (Can.), c. 28, s. 4.

In The (jueen v. Nan-e-qnis-a Ka (1HH9), 1 N.W.T. Rep., part 12, page 
21, it was unanimously held by the Supreme Court of the Territories 
(Richardson, Macleod, Rouleau, Wetmore and McGuire, JJ.,) that the laws 
of England respecting the solemnization of marriage were not applicable 
to the Territories, quoad the Indians, ami that a marriage since the Terri
tories Act between Indians by mutual consent and according to Indian 
custom is a valid marriage, provided that neither of the parties had a 
consort living at the time, “at any rate so ns to render either one, ns a 
general rule, incompetent and not compellable to give evidence against the 
other on trial charged with an indictable offence” (1 N.W.T. Rep., pt. 2, 
p. 25), under the rule of law that a wife is not competent or compellable 
to testify for or against her husbnnd. In that case the prisoner, an Indian, 
charged with assault, tendered the evidence of two women, whom he called 
his wives, and the trial judge admitted the testimony of the woman whom 
the prisoner had first married, but rejected the testimony of the one last 
married, and this ruling was affirmed by the full court on a Crown case 
reserved.

Conjugal union.]—The mere fact of cohabitation between a man and 
a woman, each of whom is married to another, will not sustain a conviction 
under this section (formerly 53 Vic. (Can.), c. 37, s. 11) to come within the 
terms of which there must be ” some form of contract between the parties 
which they might suppose to be binding on them, but which the law was 
intended to prohibit,” and the term “conjugal union” In the statute has 
reference to a form of ceremony joining the parties, a marriage of some 
sort before cohabiting with "ii<- another. The Queen v. Labrle (1891), 
Montreal Law Reports, 7 Q.B. 211, per Dorion, C.J., Cross, J., Baby, J., 
Bossé, J., and Doherty, J.
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In The ljueen v. Linton (noted 34 C.L..1. 546) tried at the Toronto 
Assizes in lhU3, Chief Justice Armour held that section 278 of the Code, 
which is the only section which it could he argued covers adultery, was 
intended to apply only to Mormons.

Evidence]—Sec. 706 provides that in the case of any indictment under 
sub-sections (/>), («•) and (d) of sec. 278 no averment or proof of the method 
in which the sexual relationship charged was entered into, agreed to, or 
consented to, shall he necessary in any such indictment, or upon the trial 
of the person thereby charged ; nor shall it he necessary upon such trial to 
prove carnal connection had or intended to he had between the persons 
implicated.

Solemnization of marriage without lawful 
authority. — Kvery one îh guilty of an imlictablu offence and 
liable to a tine, or to two years' imprisonment, or to both, who— 

(#f) without lawful authority, the proof of which shall 
lie on him, solemnizes or pretends to solemnize any marri
age ; or

(b.) procures any person to solemnize any marriage 
knowing that such person is not lawfully authorized to 
solemnize such marriage, or kowingly aids or altet* such 
person in jierfonning such ceremony. K.S.C..C. KM, s. 1.

Limitation of time] — No prosecution for this offence shall he commenced 
after the expiration of two years from its commission. Sec. 551 (ft).

‘(HO Solemnization of marriage contrary to pro
vincial law. —Kvery one is guilty of nn indictable otfonev ami 
liable to a tine, or to out' year's impriaoimit'iit, who, la-iug law
fully authorized, knowingly and wilfully solemnizes any mar
riage in violation of the lawn of the province in which the 
marriage ia solemnized. K.H.C., c. 161, a. 3.

'(SI Abduction of a woman. Kvery one ia guilty of 
an indictable offence and liable to fourteen years' imprisonment 
who, with intent to marry or carnally know any woman, 
whether married or nof, or with intent to cause any woman to 
be married to or carnally known by any other person, takes 
away or detains any woman of any age against her will. 
R.S.C., c. 162, s, 43.

Il’ith intent.]—The intent maybe shewn by the declarations or acts of 
the defendant or from other circumstances from which the intent may he 
inferred. It. v. Barrait (1H40) 9 <’. & P. 387.

So far as the question of “persuasion” involves the question of 
“intent,” evidence is admissible of acts done in a foreign jurisdiction as 
shewing the intent, which is a mental quality not dependent on jurisdiction. 
Jackson v. Commonwealth (1897), 38 8.W. Rep. 1091.
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Takes away or detains.] —Manual force may not in all cases be necessary. 
If the taking away was accomplished under the fear and apprehension of 
a present immediate threatened injury depriving the woman of freedom of 
action, it will be an offence although no actual force was used. 1 Burn’s 
Justice 9.

If the woman be taken away in the first instance with her own consent, 
but afterwards refuse to continue with the offender, and is forcibly 
detained by him, the offence is complete because if she so refuse she may 
from that time as properly be said to be ‘‘ taken ” against her will as if she 
had never given her consent at all, for till the force was put upon her she 
was in her own power. 1 Burn’s -Justice 8; I Hawk, c. 41, s. 7. So, 
under the old statute of Hen. 7, which did not contain the words “ or 
detain,” detaining a person who originally came with her own consent was 
considered to be within the statute. R. v. Brown (1674), Ventr. 243.

If the woman be taken away and married with her consent obtained by 
fraud, the case may be within the statute for she cannot while under the 
influence of fraud be considered a free agent. R. v. Wakefield (1827), 2 
Lewin 279.

28£. Abduction of an heiress. —Every one is guilty of 
an indictable offence and liable to fourteen years’ imprisonment 
who, with intent to marry or carnally know any woman, or 
with intent to cause any woman to be married or carnally known 
by any person—

(a.) from motives of lucre takes away or detains against 
her will any such woman of any age who has any interest, 
whether legal or equitable, present or future, absolute, con
ditional or contingent, in any real or personal estate, or who 
is a presumptive heiress or co-heiress or presumptive next 
of kin to anyone having such interest ; or

(b.) fraudulently allures, takes away or detains any such 
woman, being under the age of twenty-one years, out of the 
possession and against the will of her father or mother, or 
of any other person having the lawful care or charge of her, 
with intent to marry or carnally know her.
2. Every one convicted of any offence defined in this 

section is incapable of taking any estate or interest, legal or 
equitable, in any real or personal property of such woman, 
or in which she has any interest, or which comes to her as 
such heiress, co-heiress or next of kin ; and if any such marri
age takes place such property shall, upon such conviction, be 
settled in such manner as any court of competent jurisdiction, 
upon any information at the instance of the Attorney-General 
appointe. R.S.( ' c. 1t>2. a 42.

(7a)—From motives of lucre.]— Roscoe (Grim. Evid., 1 ltli ed., p. 255) says 
in reference to the corresponding section of the English Act, 24-25 Viet., 
ch. 100:—“ The abduction must be from * motives of lucre ’ by which, it is 
supposed, is meant that the prisoner when he carried off the woman had in
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view the advancement of hie own pecuniary position by using the legal 
rights of a husband over his wife’s property. II this is so, why the intent 
to carnally know was inserted does not clearly appe ar, because a man can 
only carnally know a woman from motives of lucre when his plan is thereby 
to coerce her into a marriage so Ihnt if the statute had expressed the 
intent to marry only, it would have been enough. It is quite clear that 
carrying off an heiress from motives of lust only would not be an offence 
under this part of the statute ” (sub-sec. fl).

There may, however, be exceptional cases where the accused commits 
the offence for money paid or promised to him by a confederate, and in 
which, as a part of the conspiracy, the accused is himself to marry the 
woman.

(lb)—Fraudulently allures.]—It need not be shewn that the accused knew 
that the woman was an heiress or had such an interest in real or personal 
estate, etc., as is specified in sub-sec. (b). U. v. Kaylor, 1 Dor. Q.B. Que.) 
364.

(2)—Disability to take benefit.]—It maybe doubted whether the Dominion 
Parliament have the legislative authority to enact the second sub-section, 
particularly as regards the power purported to be conferred upon a court of 
competent jurisdiction to make a settlement of the property. The power to 
legislate as to the “ criminal law” is conferred by the British North 
America Act upon the federal parliament, and the power to legislate ns to 
“ property and civil rights ” is vested by the same statute in the Provincial 
legislatures, Quære whether the second sub-section is a matter of criminal 
law. It has been decided by the Supreme Court of Canada that a statutory 
provision authorizing a magistrate to adjudge forfeiture to the Crown of 
money, etc., found in a common gaming house (Code sec. 575) is intra 
vires and is not an interference with ‘‘property and civil rights O’Neil 
v. Attorney-General (1896), 1 Can. Cr. Cas. 303; but this sub-section, 
adapted from the English statutes, 9 Geo. IV., ch. 31, sec. 19 and 24-25 
Viet., ch. 100, sec. 53, is substantially different from Code sec. 575 ns well 
as from sec. 838 as to the restitution of stolen property, which latter would 
seem to affect the custody of and not the title to goods. .

28ÎÈ. Abduction of girl under sixteen.—Every one is 
guilty of an indictable offence and liable to five years’ imprison
ment who unlawfully takes or causes to be taken any unmarried 
girl, being under the age of sixteen years, out of the possession 
and against the will of her father or mother, or of any other 
person having the lawful care or charge of her.

2. It is immaterial whether the girl is taken with her own 
consent or at her own suggestion, or not.

3. It is immaterial whether or not the offender believed the 
girl to be of or above the age of sixteen. R.S.C., c. 162, s. 44.

Evidence.]—To constitute the crime of abducting a girl out of the 
possession of and against the will of her father under this section, there 
must be an actual or constructive possession de facto, in the father at the 
time of the taking. When the girl who was resident with her father in a 
foreign country left without his consent and with intent to renounce his 
protection, and came to Canada, the father’s possession ceased, and semble, 
a possession de jure afterwards established by his following her to the place 
of flight is not the possession contemplated by the section. R. v. Blythe 
(1895), 1 Can. Cr. Cas. 263 (B.C.).
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If the persuasion to leave and remain away operated wholly in the foreign 
country, there is no jurisdiction to convict in Canada, as persuasion is a 
necessary element in such cases of abduction. Ibid.

To take a natural daughter under sixteen years of age away from the 
custody of her putative father may be an offence under this section. R. v. 
Corn forth (1742), 2 Str. 1162: R. v. Sweeting (1766), 1 East P.C. 457.

The girl is none the less in the “ possession ” of her guardian by reason 
of having left her guardian's house for a particular purpose with his 
sanction. R. v. Mondelet (1877), Ramsay’s Cases (Que.), 179, 21 L.C. Jur. 
154.

A., a girl under the age of sixteen, who was, with her father's consent, 
under the care of B,, her uncle, was allowed by B. to dine at the house of 
C., who was married to B.’s sister. C. took A. for a drive and induced her 
to remain over night with him at an hotel, where he debauched her. The 
next day he left her at B.’s. It was held that B. had the lawful care of A., 
and that s’ e was unlawfully taken out of his possession by C. R. v. 
Mondelet, 21 L.C. Jur. 154.

A girl employed as a barmaid at some distance from her father’s house 
has been held not to be in his possession. R. v. Henkers (1886), 16 Cox 
C.C. 257.

It is no defence that the act was committed from no bad motive, or even 
from philanthropic and religious motives. R. v. Booth (1872), 12 Cox C.C. 
281.

The only intent which it is necessary to prove under this section is the 
intent to deprive the parent or other person of the possession of the child. 
R. v. Timmins ( I860), Bell 27ii. 30 L.J.M.C. 45. In the case Iasi mentioned, 
the prisoner induced a girl of between fourteen and fifteen years to leave 
her father's house and cohabited with her for three days and then told her 
to go home. The jury found the prisoner guilty, but also found that he did 
not intend when he took the girl away to keep her away from home per
manently, and the conviction was affirmed.

Where the prisoner went in the night to the house of B. and placed a 
ladder against the window and held it for the daughter of B., a girl of the 
age of fifteen years, to descend, which she did, and then she eloped with 
him, this was held to be a “ taking ” of the girl out of the possession of her 
father, although she herself proposed to the prisoner that he should bring 
the ladder and that she would elope with him. It. v. Robins (1844), 
1 C. & K. 456.

A man intending to emigrate to America privately persuaded a girl 
under sixteen to go with him, and on the morning of his departure had 
secretly told her to put up her things in a bundle and meet him at a certain 
spot, and she accordingly left her father’s house and met the prisoner, and 
the two travelled up to London together; this was held to be a “taking.” 
R. v. Mankletow (1853). 1 Dears. C.C. 159, 22 L.J.M.C. 115. Jervis, C.J., 
in delivering judgment, said:—It is unimportant under the section on which 
this indictment is framed whether the girl consented or not to go away with 
the man. When the prisoner met the girl at the appointed place there was 
then a taking of her. The statute was framed for the protection of parents. 
Ibid; R. v. Booth (1872;, 12 Cox C.C. 231.

Where a man induces a girl under sixteen by promises of what he will 
do for her to leave her father’s house and live with him, he may be con
victed of this offence, although he is not actually present or assisting her 
at the time she leaves. R. v. Robb (1864), 4 F. & F. 59. If, however, the 
going away was entirely voluntary on the girl’s part there can be no con
viction under this section. Ibid. But as to children under fourteen see 
sec. 284.
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So where a girl left her father without any persuasion, inducement or 
blandishment held out to her by the defendant, so that she had got fairly 
away from home and then went to the defendant, it may be his moral duty 
to return her to her father’s custody, yet his not doing so is no infringe
ment of this section, for it does not say he shall restore her, but only that 
he shall not take her away. If. v. Olifier (I860), ltl Cox C.C. 4012.

If the jury believe that the mother having the custody of the girl has 
countenanced the daughter in u lax course of life, by permitting her to go 
out at night and to dance at public houses, the case is not within the intent 
of the statute, but is one where what had occurred, though unknown to her, 
could not be said to have happened against her will. If. v. Primelt (18.18), 
1 Foster & F. 50, per Cockburn, C.J.

It may be doubted whether it would be an offence to take away a girl 
against the consent of her parent, but by the consent of one who has the 
temporary cave of her. Archbold’s Cr. Plead. 122nd ed. 858; 1 Fast P.C. 
457.

It is also doubtful whether, if the parent once consent, but afterwards 
dissent, a subsequent taking away can be said to he against the will of the 
parent. Calthrop v. Axtel (1680), Fast P.C. 4.17, 5 Mod. 108,

Where a girl lived with her father and while on the street the prisoner 
met her and induced her to go with him to a neighboring town where he 
seduced her, and then brought her back, not knowing who she was or 
whether she had a father living, but not believing that she was a girl of the 
town, it was held that as there was no evidence to shew' that the prisoner 
had reason to know that the girl was under her father’s protection, a convic
tion could not be supported. If. v. llibbert( 1809), I,.If. 1 C.C.If. 184, .'18 
L.J.M.C. (il.

And where the prisoners found the girl in the street by herself and 
invited her to go with them and one of them kept her in an empty house 
with him all night ami had intercourse with her, and there was no evidence 
as to the purpose for which the girl had left home, an acquittal was directed 
upon the ground that the girl was not taken out of the possession of anyone. 
If. v. (ireen (1862), !$ F. & F. 274.

This offence is distinct from the offence of seduction and a conviction 
under this section does not preclude a conviction for seduction. If. v. Smith 
(1890). 19 O.H. 714: following If. v. Handley (18X1), 5 C. & P. 565 and 
R. v. Yandercombe and Abbott (1796) 2 Leach C.C. 708.

Proof of age.']—See sec. 701a.

(Amendment of 1900.)
*584. Stealing children. -Every one is guilty of an 

indictable offence and liable to seven years’ imprisonment who, 
with intent to deprive any parent or guardian of any child under 
the age of fourteen years, of the possession of such child, or 
with intent to steal any article about or on the person of such 
child, unlawfully—

(a.) takes or entices away or detains any such child ; or 
(b.) receives or harbours any such child knowing it to 

have been dealt with as aforesaid.
2. Nothing in this section shall extend to any one who gets 

possession of any child, claiming in good faith a right to the 
possession of the child.

16—GRIM. CODE.
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3. In this section the word “guardian” has the same mean
ing as it lias in ss. 183 and I8(i, as interpreted by s. 180 A.

Evidence.1 It in no excuse that the defendant, being related to the girl's 
father and frequently invited to the house, made use of no other seduction 
than the common blandishments of a lover to induce the girl secretly to 
elope with and marry him, if it appears that it was against the consent of 
the father. It. v. Twistleton ( 1008), 1 Lev. 1257, 12 Keb. 432. The object 
of such a law is to prevent children from being seduced from their parents 
or guardians by flattering or enticing words, promises or gifts, and mar
ried in a secret way to their disparagement. Hicks v. Gore, 3 Mod. 84.

The English statute, 124-12") Viet., ch. 100, sec. 50, is more limited in its 
terms. By it in order to constitute the offence the accused must have 
“ either by force or fraud " led or taken away or decoyed or enticed away 
or detained any child under the age of fourteen years with intent, etc. It 
has been held that the offence under that Act may be proved by shewing 
force or fraud exercised either upon the guardian of the child or upon tin- 
child taken or detained, or upon any other person. K. v. Beilis (1803), 62 
L.J.M.C. 155, overruling R. v. Barrett (1885), 15 Cox C.C. 658.

And where the prisoner was indicted for that she did feloniously and 
unlawfully by fraud detain a child under the age of fourteen with intent to 
deprive the mother of the possession of her, it was held that she was 
rightly convicted upon evidence that the child had been in the service of the 
prisoner and was missing and could not be found, and that she gave different 
accounts of what had become of the child, but implying that she had given 
her up to some third person although there was no evidence that the child 
was still in her actual custody, nor indeed any evidence as to where she was. 
li. v. Johnson (1884), 15 Cox C.C. 481.

Proof of aye.]—See sec. 701a.
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PART XXIII.

DKFAMATOHY LIHKL
Sect.
,VX7. Defamatory libel defined.
286. Publish imj defined.
2S'7. Publishing upon incitation.
288. Publishing in courts of justice.
289. Publishing parliamentary papers.
200. Fair reports of proceedings if pari ia me nt and courts.
291. Fair report of proceedings of public meetings.
292. Fair discussion.
292. Fair comment.
29.\. Seeking remedy for grievance.
29Ô. Answer to inquiries.
290. (lirivg information.
297. Selling periodicals containing defamatory libel.
292. Selling books containing defamatory matter.
299. When truth is a defence, 
dtm. Extortion by defamatory libel.
201 Pun ishment of defamatory libel known to be false. 
202. Punishment of defamatory libel.

(Amendment of 1900.)
»H.Y Defamatory libel.—A defamatory libel is matter 

published, without legal justification or excuse, likely to injure 
the reputation of any person by exposing him to hatred, contempt 
or ridicule, or designed to insult the person of or concerning 
whom it is published.

2. Such matter may be expressed either in words legibly 
marked upon any substance whatever, or by any object signify
ing such matter otherwise than by words, and may be expressed 
either directly or by insinuation or irony.

Defamatory //6c/.]—The first sub-section formerly concluded with the 
words “ designed to insult the person to whom it is published,” ami was 
amended by the Criminal Code Amendment Act 1900, <>:$ Viet., ch. 46, by 
substituting the words “of or concerning n for the word “to.”

The writing and publishing of defamatory words of any living person or 
words calculated or intended to expose him to public hatred, contempt or 
ridicule, or to damage his reputation, or the exhibition of a picture or effigy 
defamatory of him is defamatory libel, if such publication or exhibition is
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calculated to cauac a Wench of the peace. Monson v. Tttssoude, Ltl. [1894] 
1 Q.B. 071 : Odgers on Libel, 3rd ed., 443.

Any malicious defamation of any person, expressed in print or in writ
ing, or by means of pictures or signs, and tending to provoke him to anger 
and acts of violence, or to expose him to public hatred, contempt or ridicule, 
amounts to a libel in the indictable sense of the word ; and, since the reason 
is that such publications create ill blood and manifestly tend to a disturb
ance of the public peace the degree of discredit is immaterial to the essence 
of the libel since the law cannot determine the degree of forbearance which 
the party reflected upon will exert. 2 Starkie on Slander, 210, 211.

Libels on the dm/. |—The publication of a libel on the character of a dead 
person is not indictable unless it is intended to injure or provoke living 
persons. Burb. (Jr. Dig. 263. An actual intent to injure or to provoke or 
annoy living persons of the same family blood or society is essential to the 
offence, and a mere tendency to provoke, or constructive intention inferred 
from the fact that the libel was calculated to hurt the feelings of any sur
viving relations of the deceased is not enough. R. v. Knsor (1877), 3 
Times L.R. 3(1(1; Burb. C'r. Dig. 2(53 (w). Whether the libel be soon or late 
after the death of the party, if it be done with malevolent purpose to vilify 
the memory of the deceased and with a view to injure his posterity then it 
is done with a design to break the peace and is illegal. R. v. Critchley 
(1734), 4 T.It. 129 (m); K. v. Topham 11791), 4T.R. 126. But it must be 
some very unusual publication to justify an indictment for aspersing the 
character of the dead. R. v. Labouchere (1884), 12 (j.B.D. 320.

Seditious libels.1—See secs. 123 and 124.
Libels on foreign sovereigns.]—See sec. 125.
Blasphemous libel.]—See sec. 170.
At common law.] -At common law criminal proceedings for libel did not 

lie unless the offence be of such signal enormity that it may reasonably 
be construed to have a tendency to disturb the peace and harmony of the 
community.” 1 Hawkins P.C., c. 28, sec. 3. In such a case the public 
are justly placed in the character of an offended prosecutor to vindicate the 
common right of all, though violated only in the person of an individual. 
Ibid.

The criminal remedy for libel is in some respects the more extensive 
remedy : a libel may be indictable though it be not actionable. Odgers on 
Libel. 3rd ed. ( 1896), 444: R. v. Topham (1791),4 T.R. 126; R. v. Gather- 
cole (1838), 2 Lewin C.C. 237: R. v. Darby, 3 Mod. 139.

Evidence.] In criminal libel it is not necessary to shew a publication to 
some third person other than the person defamed, and it is sufficient to 
prove a publication to the prosecutor himself, provided the obvious 
tendency of the words be to provoke the prosecutor and excite him to break 
the peace. R. v. Wegener (1817), 2 Stark. 245; R. v. Brooke (1856), 7 (’ox 
C.C. 251 ; R. v. Adams (1888), 22 Q.B.D. 66, 16 Cox C.C. 544; Odgers on 
Libel, 3rd ed , p. 455.

A manuscript of a libel is deemed prima facie to be published, so far as 
the writer is concerned, when it has passed out of his possession and 
control. R. v. Burdett (1820), 4 R. & Aid. 143; R. v. Lovett (1839), 9 
C. & l\ 462.

The directors of a printing company are not criminally liable for a libel 
contained in a paper printed by the servants of the company, unless they 
knew of or saw the libel before its publication, or gave express instructions 
for its appearance. R. v. Allison (1888), 16 Cox C.C. 559.

Apart from statutory enactments in reference thereto, it was held that 
the proprietor of a newspaper is answerable criminally for the publication
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in it of a libel though lie has personally nothing to do with the conducting 
of the paper and leaves its whole management to others. It. v. Walter 
(1791)1, 3 Esp., 21, per Lord Kenyon; R. v. Uutoh (1829), 1 Moodv & Malkin, 
4113, 438.

And by sec. 297 of the (’ode, “ Every proprietor of any newspaper is 
presumed to be criminally responsible for defamatory matter inserted and 
published therein, but such presumption may be rebutted by proof that the 
particular defamatory matter was inserted in such newspaper without such 
proprietor’s cognizance, and without negligence on his part.”

On an indictment for a libel published in a newspaper, it appeared that 
the editor (who was not indicted) before inserting the libel shewed it to the 
prosecutor, who did not express any wish to suppress the publication, but 
w rote a reply, which was also inserted. The jury found it to be a malicious 
libel, and defendants were convicted. The court held that what prose
cutor said to the editor, and did, did not hold out any assurance of impunity 
to the defendants, so as to render the conviction illegal, and a new trial 
was refused. R. v. McElderry (18tiu), 19 U.C.Q.B. 1(58.

Proof of publication.]—Notwithstanding a libel may be written with a 
real intent to publish it, yet if no publication of it ever takes place, there 
is no crime, for whatever a man's intent may be, if such intent is followed 
by no overt act to accomplish his purpose, it would be difficult to say that 
he is deprived of all locus pa-nitentiie, and may be indicted for what he 
only intended, but never in fact attempted. The writing and composing 
a libel, without anything further done, may be considered merely as the 
private registering of a man's own thoughts : and as it is the publication 
that is the gist of the offence, it seems reasonable, at all events, to require 
some evidence of an actual attempt to publish before a party can be 
charged with an intent to do so. 2 Deacon (’rim. Law, 809. And see R. v. 
Paine (l(59f>), 5 Modern 103, 107.

The publication of a libel is not confined to the actual communication of 
its contents by the publisher to some other person ; for though, in common 
parlance, the word ” publication " may be confined in its interpretation to 
making the contents known to the public, yet its meaning is not so limited 
in law : wherein some words are used in a peculiar sense, differing in 
a certain degree from their popular meaning. Thus, in the language of the 
law, we speak of the publication of a will and of an award, without meaning 
to denote by that word any communication of the contents of those instru
ments, and meaning only a declaration by the testator or arbitrator, in the 
presence of witnesses, that the instrument is his testament or award. So 
in the case of a libel, the publication of it may be tradition»-, when it is 
delivered over to scandalize any party ; ami the publication of it is nothing 
more than doing the last act for the accomplishment of the mischief intended 
by it. For the moment a man delivers a libel from his hands his control 
over it is gone ; he has shot his arrow, and it does not depend upon him, 
whether it hits the mark or not. There is an end then of the locus pieniten- 
tiee, his offence is complete, the mischievous contention is consummated, 
and from that moment he is liable to be called upon to answer for his act. 
And though the act of publication may be proved by an actual communica
tion of the contents of the libel, as by singing or reading, or an open 
exposure of it to other persons, yet these are not the only nor the usual 
modes of proof. The usual mode is by delivery of the libel, either by way 
of sale, or otherwise; and upon proof of the purchase of a pamphlet in 
Fleet street, it is not necessary to prove that the purchaser read the pam
phlet either in London or elsewhere. Per Best, J., and Abbott. ('.,!., in 
Rex v. Burdett (1820), 4 Barn. & Aid. 120, 1(50 ; 2 Deacon, Grim. Law, 808.

A person, who, on the application of a stranger, delivers to him the writ
ing which libels a third person, publishes the libellous matter to him, though 
he may have been sent for the purpose of procuring the work by that third
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person. So taras in him lies, he lowers the reputation of the principal in 
the mind of the agent, which, although that of an agent, is as capable of 
being affected by the assertions as if he were a stranger. The net is com
plete by the delivery : and its legal character is not altered, either by the 
procurement of that person, or by the subsequent handing over of the writing 
to him. Brunswick v. Marnier, 14 tj.B. 18Ô. But the reading a libel in the 
presence of another, without any previous knowledge of its being a libel, 
does not amount to a publication. “Also it hath been hidden,’’ says 
Hawkins, “that he who repeats part of a libel in merriment without malice 
and with no purpose of defamation, is in no way punishable; but it seeineth 
that the reasonableness of this opinion may justly be questioned; for jests 
of this kind are not to be endured and the injury to the reputation of the 
party grieved is no way lessened by the merriment of him who makes so 
light of it.” I Hawkins. P.C., eh. 73. sec. 14. Vet. where a man went to 
the defendant's house, and requested liberty to see a caricature print, and 
the defendant thereupon produced it, and pointed out the figures of the 
persons it ridiculed, Lord Ellenborough ruled that this was not sufficient 
evidence of a publication. Smith v. Wood, 3 Campbell, 3123.

Evidence that the defendant communicated verbally to another the 
defamatory matter, with a view to its publication, is sufficient to charge 
him with the publication. In Adams v. Kelly, Kyan A: Moody, N.P.C. 157, 
a witness (at that time a reporter for the Observer newspaper), stall ri that 
lie had met with the defendant, who communicated to him the slanderous 
matter setforth in the first count relating to the plaintiff, which thedefendant 
said would make a good case for the newspaper. The reporter desirous of 
obtaining information for his paper, attended the defendant to an adjoining 
tavern, and who gave him a more detailed account, for the express purpose 
of inserting it in the paper with which the reporter was connected. After
wards. from the particulars communicated by the defendant, the reporter 
drew up an account which he left at the office of the- Observer, to be 
inserted in that paper. An Observer newspaper was then put into the wit
ness's hands, and he stated that a paragraph in that paper contained exactly 
the same account which he sent to the editor, with the exception of some 
slight alterations, not affecting the sense, made by the editor. The counsel 
for the plaintiff then proposed to read the newspaper.

Abbott. C.J.. said: —“This newspaper is proposed to be given in 
evidence, in order to sustain that count, which charges the defendant with 
publishing the printed libel set forth in the declaration. The evidence is, 
that the reporter put something in writing from his conversation with the 
defendant, and which lie gave to the editor. What the reporter published 
in consequence of what passed with the defendant, may be considered ns 
published by the defendant : but you must shew that what was published is 
that which was given to the editor by the reporter, which you can only do 
by producing the paper itself.”

There may also be a constructive publication. In Watts v. Fraser, 7 
Carrington & I’ayne, 3(11), It was held that the printer and editor of a maga
zine are both liable for a libellous lithographic print which is contained in 
the work, although the print was not struck off by the printer, provided that 
the print is referred to in the letter-press of one of the articles.

The mere act of printing is not sufficient evidence of publication. In 
Watts v. Fraser, 7 Adolphus & Ellis, 223, 233. Lord Denman, C.J., in 
delivering the opinion said: — “Cue authority, Baldwin v. Elphinston, 2 
Win. Blackstone. 1037. was cited, where the Court of Exchequer held that 
printing must prima facie lie understood to be a publishing, because the 
matter must lie delivered to a compositor and other workmen ; but it does 
not follow, as of course, from a work being printed, that the party sending 
it forth employed a compositor or other workmen. We cannot, therefore, 
act upon that case.” If the manuscript of a libel be proved to be in the 
handwriting of the defendant, and it be also proved to have been printed
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ami published, this is sufficient evidence to go to a jury that it was pub
lished by the defendant, although there be no evideuue to shew that the 
printing and publishing were by his direction. Regina v. Lovett, l) Car- 
viugton i!v Payne, 4ti2; Lamb’s Case, tf Co. Rep. f)U. '" For when a libel is 
produced written by a man’s own hand,” said Lord Holt, "and the author 
of it is not known; he is taken in the mainer, ami that throws the proof 
upon him; and if lie cannot produce the composer, the verdict will be against 
him.'’ It. v. Bear (lUIMi), I Lord Raymond, 417 ; - Salkeld, 41!». But it is not 
a publication if the author takes a copy of the libel, provided he never 
publishes the copy. Lamb’s Case, 0 Co. ltep. f)U.

If the libel is contained in a letter addressed to the prosecutor, this is 
evidence of a publication sufficient to support an indictment, on the first 
and general principle of preserving orderly and decent conduct in society, 
that is, technically speaking, for the preventing breaches of the peace. 
Therefore the indictment must allege that the intention of sending the 
letter was to provoke the prosecutor and to excite him to break the peace. 
R. v. Wegener 11817), - Starkie Rep. 245; I Hawkins, l\C. ch. 73, sec. 11. 
And where alettercontaininga libel is sent to the wife, itought to lie alleged 
as sent with intent to disturb the domestic harmony of the parties. Rex v. 
Wegener, ubi supra, per Abbott, .1. In Avery v. the State, 7 Connecticut, 
-titi, the information charged that the defendant sent a letter to the wife of 
another man, stating that she had acted libidinously with him. and had 
invited him to an adulterous intercourse and connection with her, and 
sought opportunities to effect it, and that tl'ie defendant wrote the letter 
and sent it to her with intent to insult and abuse her, and to seduce and 
debauch her affections from her husband, entice her to commit adultery, 
and bring lier into hatred and contempt. It was held that the sending of 
such a letter, without other publication, was sufficient to support the infor
mation on the general principle that it tended to cause a disturbance of the 
public pence.

The date of a letter is prima facie evidence that it was written at the 
place where it was dated. Rex v. Ilensey, 1 Burrow, (544 : Rex v. liurdett, 
4 Barnewall & Alderson, 9f>: and the post mark is prima facie evidence that 
the letter was in the office at the time and place therein specified. Fletcher 
v. Braddvli, 3 Starkie Rep. 04: and if a letter properly directed is sent by 
the post, it is presumed, from the known course in that department of the 
public service, that it reached its destination at the regular time and was 
received by the person to whom it was addressed. Warren v. Warren, 1 
C. M.& H., 200; 4 Tyrxvhitt, 850; approved in Shipley v. Todhunter, 7 Car
rington & Pavne, 080, 080.

In an action for libel contained in a pamphlet, a witness stated that she 
had received a copy from the defendant and that she had read certain por
tions of it; that she had lent it to a third person, who had afterwards given 
her a copy back, which she believed to be the same she had lent to him, but 
that she would not swear that it was the same, yet that she had no reason 
to doubt it. This was held to bo sufficient evidence of publication for the 
jury. Fryer v. (ïathercole. 4 Exchequer Rep. 202.

if a libel is written in one county and sent by post addressed to a person 
in another county, or its publication in another county Vie in any way con
sented to, this is evidence of a publication in the latter county. The Seven 
Bishops’ Case, lit Howell's State Trials, 301, 332. Thus, if a libellous 
letter is sent by the post, addressed to a party out of the county in which 
the venue is laid,but it is first received liy him within that county, this is 
a sufficient publication. Rex. v. Watson, 1 Campbell, 215.

But a general confession that the defendant was the writer of a libel, is 
no evidence that he published it in any particular county. The Seven 
Bishops’ Case, 12 Howell’s State Trials, 183.
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Publishing defined. Publishing a libel is exhibit
ing it in public, or causing it to be read or seen, or showing or 
delivering it, or causing it to be shown or delivered, with a view 
to its being read or seen by the person detained or by any other 
person.

Publishing upon invitation.—No one commits 
an offence by publishing defamatory matter on the invitation or 
challenge of the person defamed thereby, nor if it is necessary 
to publish such defamatory matter in order to refute some other 
defamatory statement published by that person concerning the 
alleged offender, if such defamatory matter is believed to be true, 
and is relevant to the invitation, challenge or the required refu
tation, and the publishing does not in manner or extent exceed 
what is reasonably sufficient for the occasion.

Answer provoked or invited.] Every man has a right to defend his char
acter against false aspersion ; therefore communications mode in fair self- 
defence are privileged. If a person is attacked in a newspaper lie may 
write to that paper to reluit the charges, and he may at the same time retort 
upon his assailant where such retort is a necessary part of his defence or 
fairly arises out of the charges made in the former article. O’Donoghue v. 
Hussey, Irish R. 5 C.L. 124. An attack made in public requires :< public 
answer. Laughton v. Bishop of Sodor and Man, (1872) L.K. 4 P.< 49ft.

Even in rebutting an accusation, the defendant may not state what he 
knows at the time to be untrue, or intrude unnecessarily into the private 
life or character of his assailant: the privilege extends only to such ret' 
as are fairly an answer to the plaintiff's attacks. Odgers on Libel 233 
v. Veley (1807). 4 F. & F. 1117: K<enig v. Ritchie, 3 F. & F. 413. T re 
can be no set-off of one libel or misconduct against another. Kelly v ier- 
lock, L.R. 1 Q.H. 098.

•iSS Publishing in courts of justice. No com
mits an offence by publishing defamatory matter, in any 
proceeding held before or under the authority of any court 
exercising judicial authority, or in any inquiry made under the 
authority of any statute or by order of His Majesty, or of any 
of the departments of Government, Dominion or provincial.

This section makes it no longer possible for the court to determine the 
privileges of Parliament in respect of such publications which it was held in 
Stoekdnle v. Hansard, 9 A. & E. 1, the court was competent to do. See 
also Stoekdnle v. Hansard (1837), 11 A. & E. 297.

‘iSll Publishing parliamentary papers. —No one
commits an offence by publishing to either the Senate, or House 
of Commons, or to any Legislative Council, Legislative Assembly 
or House of Assembly, defamatory matter contained in a peti
tion to the Senate, or House of Commons, or to any sucli Council 
or Assembly, or by publishing by order or under the authority
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of the Senate or House of Commons, or of any sneli Vouncil or 
Assembly, any paper containing defamatory matter or by pub
lishing, in good faith and without ill-will to the person detained, 
any extract from or abstract of any such paper.

Eritienee.} —-Sec. 70.Ï provides that in any criminal proceeding com
menced or prosecuted under section two hundred and eighty-nine for print
ing any extract from, or abstract of, any report published by, or under the 
authority of, the Senate, House of Commons, or any Legislative Council, 
Legislative Assembly or House of Assembly, or any paper, votes or pro
ceedings, such report, paper, votes or proceedings may be given in evi
dence, and it may lie shewn that such extract or abstract was published 
bona tide and without malice, ami if such is the opinion of the jury a ver
dict of not guilty shall be entered for the defendant.

The following sections of the Libel Act, lt.S.C. 188(5, eh. Kill, remain in 
force, these sections having been excepted from the repeal of that chapter 
made by Code sec. 981 :

(ti) Every person against whom any criminal proceedings are com
menced or prosecuted in any manner for or on account of or in respect of 
the publication of any report, paper, votes or proceedings, by such person 
or by his servant, by or under the authority of any Legislative Council, 
Legislative Assembly or House of Assembly, may bring before the court in 
which such proceedings are so commenced or prosecuted, or before any 
judge of the same, first giving twenty-four hours’ notice of his intention so 
to do, to the prosecutor in such proceedings, or to his attorney or solicitor, 
a certificate under the hand of the speaker or clerk of any Legislative Coun
cil, Legislative Assembly or House of Assembly, as the case may be, stating 
that the report, paper, votes or proceedings, as the case may be, in respect 
whereof such criminal proceedings have been commenced or prosecuted, 
was or were published by such person, or by his servant, by order or under 
the authority of any Legislative Council, Legislative Assembly or House of 
Assembly, ns the case may be, together with an affidavit verifying such 
certificate; and such court or judge shall thereupon immediately stay such 
criminal proceedings, and the same shall be and shall be deemed and taken 
to be finally put an end to, determined and superseded by virtue hereof.

(7) In ease of any criminal proceedings hereafter commenced or prose
cuted for or on account or in respect of the publication of any copy of such 
report, paper, votes or proceedings, the defendant, at any stage of the pro
ceedings, may lay before the court or judge such report, paper, votes or 
proceedings, and such copy, with an affidavit verifying such report, paper, 
votes or proceedings, and the correctness of such copy; and the court or 
judge shall immediately stay such criminal proceedings, and the same shall 
be and shall lie deemed to be finally put an end to, determined and super
seded by virtue hereof.

* £90. Fair reports of proceedings of parliament and 
courts.—No one commits an offence by publishing in good 
faith, for the information of the public, a fair report of the 
proceedings of the Senate or House of Commons, or any com
mittee thereof, or of the public proceedings preliminary or final 
heard before any court exercising judicial authority, nor by 
publishing, in good faith, any fair comment upon any such pro
ceedings.
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Fair report of judicial or parliamentary proceed tun#.] This section is in 
accordance with tin- law declared in Wnson v. Walter (18(19), L.R. 4 tj.B. 
78, where il was held that the publication in a public newspaper of a faith
ful report of a debate in either House of Parliament is privileged, so that 
the publisher is not responsible for defamatory statements made in the 
course of the debate and reproduced in such faithful report. In the same 
case (’ockburn. ('..I., said : "It is now well established that faithful and 
fair reports of the proceedings of courts of justice, though the character of 
individuals may incidentally suffer, are privileged, and that for the publica
tion of such reports tin- publishers are neither criminally nor civilly respon
sible; the general advantage to the country in having these proceedings 
made public more than counterbalances the inconvenience to the private 
persons whose conduct may lie the subject of the proceedings.

The section applies even if the judicial proceedings were ex parte. 
Kimber v. Press Association, [1893] I Q.It. 68; If. v. (Irav (1868), Id Cox 
t'.C. IH4.

The true criterion of the privilege is not whether the report was or was 
not ex parte, hut whether it was a fair and honest report of what had taken 
place, published simply with a view to the information of the public and 
innocent of all intention to do injury to the reputation of the parlv affected. 
Wason v. Walter (1869), L.R. I <t»"lt. 7.'1: Psill v. Hales (1*781*. .'M' P.D. 
31».

It is only necessary that the effect of the evidence should be fairly 
stated. Milissich v. Lloyds (1877), 13 Cox C.C. r>7f>. And the judgment may 
be reported without the evidence. Mncdougull v. Knight (1889), 14 App. 
Cas. MM.

Publication must hr in flood faith.'] \ true report of the proceedings in a 
court of justice sent ton newspaper from a malicious motive may be the 
foundation for proceedings against the sender. Stevens v. Sampson (187D), 
L.If. 8 Kx. I>. S3; Coleman v. West Hartlepool Co., 8 W.R. 734.

Contempt of court.] Nothing is more incumbent upon courts of justice 
than to preserve their proceedings from being misrepresented. Nor is there 
anything of more pernicious consequence than to prejudice the minds of the 
public against persons concerned as parties in a cause, before the cause is 
actually tried. Her Lord Hardwick, lluggonson’s Case, 12 Atk. 409. Any 
publication, whether by parties or strangers, which concerns a •cause 
pending in court, and has a tendency to prejudice the public concerning its 
merits, and to corrupt the administration of justice, or which reflects on the 
tribunal or its proceedings, or on tin- parties, the jury, the witnesses or the 
counsel may be visited as a contempt. If. v. Wilkinson, Re Houston (1877), 
41 U.C.tJ.B. 412, citing Bishop on Criminal Law. 8th ed., vol. 2, sec. 1289.

Secs. 12!It), 2912 and 293 refer to libel and not to contempt of court, ami 
there is still power to commit summarily for constructive contempt, ex gr., 
a newspaper editorial to the effect that one of the parties to a pending suit 
will lose the case. Stoddart v. 1‘rentice (1898), 8 Can. Cr. Cas. 103, 6 
B.C.H. 308.

Contempt of court is a criminal proceeding. Kllis v. The (t>ueeu, 22 
Can. K.C.lf. 7; lte Scaife, 8 B.C.It. 188. !t is therefore necessary that the 
charge should be proved with particularity. Re Scaife, 8 B.C.lf. 183.

Where the alleged contempt consisted in the publishing, in a newspaper, 
comments on a judgment rendered by a Master in Chambers in a cause in 
which the writer was solicitor for the defendant, but after the proceedings 
in the cause before the master were ended, it was held by the Supreme 
Court of Canada that the relator in the cause could not be prejudiced as a 
suitor by the publication complained of, and as such prejudice was the only 
ground on which lie could institute proceedings for contempt lie had no 
locus standi, and his application should not have been entertained. Re
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O’Brien. Itegiua ex roi. Felitz v. Howland, 10 ('an. S.t’.lt. 11*7, revoraing 
Il Ont. U. hihI 14 Ont. App. 1N4.

While u criminal information l'or lihel wae pending against one W.. II. 
wrote a letter to a newspaper reflecting upon one of t lie judges w ho delivered 
judgment on the application for the information, and stating that W. was 
“ as certain to he convicted as a libellev ever was before his trial." It was 
held that Hitch letter was clearly a contempt of court. II. v. Wilkinson, 
lie Houston < IH77I, 41 V.V.tj.B. 4L’.

Where the respondent in a controverted election case applied for an 
order nisi calling on the defendant, his opponent at the election, to shew 
cause why he should not be committed for contempt of court for publishing 
articles in his newspaper reflecting on and prejuding the conduct of the 
respondent and of the returning officer during the currency of the proceed 
ings on the election petition, it was held, although a prima facie case of 
contempt had been made out, that as it appears on the same material that 
the respondent had attended and spoken at a meeting held for the purpose 
of approving of the conduct of the returning officer and presenting him with 
a gold watch as a mark of such public approval, the applicant win also in 
fault, and his application was therefore refused, lie Both well Fleet ion 
Case, 4 Ont. It. L’L’l.

In New Brunswick the practice has been to issue an attachment against 
the person publishing the newspaper comment complained of. the award of 
the attachment not being a linn I judgment but a method of bringing the 
party into court where lie may be ordered to answer interrogations, and by 
liis answers purge his contempt if he can. If he were unable io then purge 
his contempt the court would then pronounce sentence. KMis v. Baird, III 
Can. S.C.If. 117.

An appeal does not lie to the Supreme Court of Canada from a judgment 
in proceedings for contempt of court unless it cornea within the provisions 
of the Supreme Court Act as to appeals in criminal cases. Kills v. The 
(jueeti. 2*2 Can. S.C.K. 7: O’Shea v. O’Shea. L.R. 15 I’.I*, fit*.

Any publication, whether bv parties or strangers, which concerns a 
cause pending in court and has a tendency to prejudice the public respect 
ing its merits and to corrupt the administration of justice, or which reflects 
on the tribunal or its proceedings, or on the parties, the jurors, the wit
nesses or the counsel, may be visited as a contempt. 2 Bishop’s Crimina
Law. ‘2nd ed., sec. ‘21(1; Initier v. Thomson. *2 Benv. 1*21*: Be Crawford. Ill 
.lurist 1*55.

Where the defendant to a proceeding by way of criminal information, 
immediately before the trial distributed handbills in the assize town 
vindicating his own conduct and reflecting on that of the prosecutor, the 
court found that the motive was to influence the jury in his favour at the 
trial and granted a criminal information against him in respect thereof. 
B. v. .lolliffe 1171*1), 4 T.B. 285. And a criminal information has been 
granted for publishing an invective against judges and juries in general, 
the court treating such publication as made with intent t<> bring into 
suspicion and contempt the administration of justice. B. v. White ( 180S), 
1 Camp. Ilf»!*.

An advocate who publishes in a newspaper, letters containing libellous, 
insulting and contemptuous statements and language concerning one of the 
justices of the court in reference to the conduct of said justice, while acting 
in his judicial capacity on an application made to him in chambers for a 
writ of habeas corpus, is guilty of contempt. B v. Bamsay. L.B. .'I I\C. 
4*27, Il L.C. .lurist 152. But the proceedings should be taken before the 
full court. Ibid.

The court has power summarily to commit for constructive contempt not
withstanding sets. ‘21*0, *21**2 and *21*3 as to fair reports of court proceedings
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and fair comment upon public affairs; but the court will not exercise the 
power where the offence is of a trifling nature, but only when necessary to 
prevent interference with the course of justice. Stoddard v. I'rentice 
(1898), 5 Can. Cr.Cas. 103, 6 B.C.K. 308.

A statement in a newspaper editorial to the effect that one of the partie^ 
to a pending suit will lose the case, is a contempt of court. Ibid.

Fair and impartial reports of the proceedings in Courts of Justice, 
although incidentally those proceedings may prejudice individuals, are of 
so great public interest and public advantage that the publishing of them 
to the world predominates so much over the inconvenience to individuals as 
to render the reports highly conducive to the public good ; but the condi
tions on which the privilege can be maintained are, that the report shall be 
fair, truthful, honest and impartial. Per Cockburn, C.J., in Kisk-Allah- 
Bey v. Whitehurst, 18 L.T.N.S. 015; K. v. Wilkinson (1877), 41 V.C.U.B. 
47, 93.

5MM Fair reports of proceedings of public meet
ings. No one commits an offence by publishing in good failli, 
in a newspaper, a fair report of the proceedings of any public 
meeting if the meeting is lawfully convened for a lawful pur
pose and open to the public, and if such report is fair and 
accurate, and if the publication of the matter complained of is 
for the public benefit, and if the defendant does not refuse to 
insert in a conspicuous place in the newspaper in which the 
report appeared a reasonable letter <>: document of explanation 
or contradiction by or on behalf of the prosecutor.

For the public benefit.]—See note to sec. 299.

Fair discussion. No one commits an offence by 
publishing any defamatory matter which he, on reasonable 
grounds, believes to be true, and which is relevant to any sub
ject of public interest, the public discussion of which is for the 
public benefit.

Aufi subject of public interest.]—It is n question for the judge and not for the 
jury whether a particular topic was or was not a subject of public interest. 
Weldon v. Johnson (1884). per Coleridge, C.J., cited in Odgers on Libel, 
3rd ed., 46.

The exemption declared by this section is dependent on (1) a belief by 
the accused that the matter he published was true ; (2) such belief being 
founded on reasonable grounds : (3) the matter being relevant to a subject 
of public interest; and (4) such subject of public interest being one the 
public discussion of which is for the public benefit.

The conduct of all public servants, the policy of the Government, our 
relations with foreign countries, all suggestions of reforms in the existing 
laws, all bills before Parliament, the adjustment and collection of taxes, 
and all other matters which touch the public welfare, are clearly matters of 
public interest, which come within the preceding rule. Odgers on Libel, 
42. Kvery subject has a right to comment on those acts of public men 
which concern him as a subject of the realm, if he do not make his com
mentary a cloak for malice and slander. (Per Parke, B., in Farm iter v. 
Coupland, 6 M. & W. 108). Those who fill “ a public position must not be
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too thiu-skinued in reference to comments made upon them. It would 
often happen that observations would be made upon public men which they 
knew from the bottom of their hearts were undeserved and unjust : yet they 
must bear with them, and submit to be misunderstood for a time, because 
all knew that the criticism of the press was the best security for the proper 
discharge of public duties.” (Per Cockhurn, C.J., in Seymour v. Butter- 
worth, 11 F. & F. 37G, 377; and see the dicta of the judges in K. v. Sir R. 
Carden, A Q.B.D. 1.

Evidence given before a Royal Commission is matter ?i juris, and 
everyone has a perfect right to criticise it. Per VVickens, V.-C., in 
Mulkern v. Ward, L.R. 13 Eq. G22; 41 L.J.Ch. 464; 26 L.T. 831.

All appointments by the Government to any office are matters of public 
concern. Seymour v. Butterworth, 3 F. & F. 372.

A newspaper is entitled to comment on the fact (if it be one) that 
corrupt practices extensively prevailed at a recent Parliamentary election 
so long as it does not make charges against individuals. Wilson v. Reed 
and others, 2 F. & F. 140.

A meeting assembled to hear a political address by a candidate at a 
Parliamentary election, and the conduct thereat of all persons who take any 
part in such meeting, are fair subjects for bona fide discussion by a writer 
in a public newspaper. Davis v. Duncan, L.R. 9 C.P. 396; 43 L.J.C.P. 
185; 22 W.R. 575; 30 L.T. 464.

The public career of any member of Parliament, or of any candidate for 
Parliament, is of course a matter of public interest in the constituency. But 
not his private life and history. However large the privilege of electors 
may be." said Lord Denman, C..L, 11 it is extravagant to suppose that it 
can justify the publication to all the world of facts injurious to a person 
who happens to stand in the situation of a candidate.” Buncombe v. 
Daniel 1, 8 C. & P. 222; 2 «Jur. 32: 1 W.W. & H. 101.

I apprehend, however, that the electors are entitled to investigate and 
discuss all matters in the past private life of a candidate which, if true, 
would prove him morally or intellectually unfit to represent them in Parlia
ment; but not to circulate unfounded charges against him even bona fide. 
Harwood v. Sir.I. Astley, 1 B. & P.N.R. 47: Wisdom v. Brown, 1 Times 
L.R. 412: Pankhurst v. Hamilton, 3 Times L.R. 500.

The administration of the law, the verdicts of juries, the conduct of 
suitors and their witnesses, are all matters of lawful comment. See sec. 
290.

“ That the administration of justice should be made a subject for the 
exercise of public discussion is a matter of the most essential importance. 
But, on the other hand, it behoves those who pass judgment, and call upon 
the public to pass judgment, on those who are suitors to, or witnesses in, 
courts of justice, not to give reckless vent to harsh and uncharitable views 
of the conduct of others; but to remember that they are bound to exercise 
a fair and honest and an impartial judgment upon those whom they hold up 
to public obloquy.” (Per Cockburn, C.J., in Woodgate v. Ridout. 4 F. & F. 
223, 4).

” Writers in public papers are of great utility, and do great benefit to the 
public interests by watching the proceedings of courts of justice, and fairly 
commenting on them if there is anything that calls for observation: but 
they should be careful, in discharging that function, that they do not 
wantonly assail the character of others, or impute criminality to them, and 
if they do so, and do not bring to the performance of the duty they dis
charge that due regard for the interests of others which the assumption of 
so important a censorship necessarily requires, they must take the conse
quences.” Per Cockburn, C.J., in Reg. v. Tanfield, 42 J.P. atp. 424.

6
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The working of all public institutions, such as colleges, hospitals, 
asylums, homes, is a matter of public interest, especially where such 
institutions appeal to the public for subscriptions, or are supported by the 
rates, or are, like our universities, national property. The management of 
local affairs by the various local authorities, e.g., town councils, school- 
boards, boards of guardians, boards of health, etc., is a matter of public, 
though it may not be of universal concern. Odgers on Libel, 4(5.

Fair comment. -No one commits an offence by 
publishing fair comments upon the public conduct of a person 
who takes part in public affairs.

2. No one commits an offence by publishing fair comments 
on any published book or other literary production, or on any 
composition or work of art or performance publicly exhibited, 
or any other communication made to the public on any subject, 
if such comments are confined to criticism on such book or 
literary production, composition, work of art, performance or 
communication.

5MM. Seeking remedy for grievance.—No one commits 
an offence by publishing defamatory matter for the purpose, in 
good faith, of seeking remedy or redress for any private or 
public wrong or grievance from a person who has, or is reason
ably believed by the person publishing to have, the right or be 
under obligation to remedy or redress such wrong or grievance, 
if the defamatory matter is believed by him to be true, and is 
relevant to the remedy or redress sought, and such publishing 
does not in manner or extent exceed what is reasonably sufficient 
for the occasion.

‘itl.T Answer to inquiries.—No one commits an offence 
by publishing, in answer to inquiries made of him, defamatory 
matter relating to some subject as to which the person by whom, 
or on whose behalf, the inquiry- is made has, or on reasonable 
grounds is believed by the person publishing to have, an interest 
in knowing the truth, if such matter is published for the purpose, 
in good faith, of giving information in respect thereof to that 
person, and if such defamatory matter is believed to be true, 
and is relevant to the inquiries made, and also if such publishing 
does not in manner or extent exceed what is reasonably suf
ficient for the occasion.

Giving information. —No one commits an offence 
by publishing to another person defamatory matter for the 
purpose of giving information to that person with respect to 
some subject as to which he has, or is, on reasonable grounds,
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believed to have, such an interest in knowing the truth as to 
make the conduct of the person giving the information reason
able under the circumstances : Provided, that such defamatory 
matter is relevant to such subject, and that it is either true, or 
is made without ill-will to the person defamed, and in the belief, 
on reasonable grounds, that it is true.

Selling periodicals containing defamatory 
libel. -Every proprietor of an}’ newspaper is presumed to he 
criminally responsible for defamatory matter inserted and pub
lished therein, but such presumption ma}’ be rebutted by proof 
that the particular defamatory matter was inserted in such 
newspaper without such proprietor’s cognizance, and without 
negligence on his part.

2. General authority given to the person actually inserting 
such defamatory matter to manage or conduct, as editor or 
otherwise, such newspaper, and to insert therein what lie in his 
discretion thinks tit, shall not be negligence within this section 
unless it be proved that the proprietor, when originally giving 
such general authority, meant that it should extend to inserting
and ........ng defamatory matter, or continued such general
authority knowing that it had been exercised by inserting 
defamatory matter in any number or part of such newspaper.

3. No one is guilty of an offence by selling any number or 
part of such newspaper, unless he knew either that such num
ber or part contained defamatory matter, or that defamatory 
matter was habitually contained in such newspaper.

‘4 Newspaper.’’ 1—The word “newspaper” here means any paper, maga
zine or periodical containing public news, intelligence or occurrences, or 
any remarks or observations thereon, printed for sale and published 
periodically, or in parts or numbers, at intervals not exceeding thirty-one 
days between the publication of any two such papers, parts or numbers, and 
also any paper, magazine or periodical printed in order to be dispersed and 
made public, weekly or oftener, or at intervals not exceeding thirtv-one 
davs, and containing onlv or principally advertisements. Sec. 3, sub-sec. 
(P-1).

Venue.]—Kvery proprietor, publisher, editor or other person, charged 
with the publication in a newspaper of any defamatory libel, shall be dealt 
with, indicted, tried and punished in the Province in which he resides, or 
in which such newspaper is printed. Sec. (540 ( 2).

2ÎIH Selling books containing defamatory matter.
—No one commits an offence by selling any book, magazine, 
pamphlet or other thing whether forming part of any periodi
cal or not, although the same contains defamatory matter, if, at 
the time of such sale, he did not know that such defamatory 
matter was contained in such book, magazine, pamphlet or other

9287
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2. The sale by a servant of any book, magazine, pamphlet 

or other thing, whether periodical or not, shall not make his 
employer criminally responsible in respect of defamatory 
matter contained therein unless it be proved that such employer 
authorized such sale knowing that such lx>ok, magazine, pamph
let or other thing contained defamatory matter, or, in case of a 
number or part of a periodical, that defamatory matter was 
habitually contained in such periodical.

21MK When truth is a defence.—It shall be a defence 
to an indictment or information for a defamatory libel that the 
publishing of the defamatory matter in the manner in which it 
was * “ jed was for the public benefit at tin time when it was 
published, and that the matter itself was true. K.S.C., c. 103, s. 4.

Justifying as true, and published for the public benefit.]—The maxim used 
to be “the greater the truth the greater the libel,” meaning that the 
injudicious publication of the truth about an individual would be more 
likely to provoke him to a breach of the peace than if some falsehood were 
invented about him which he could easily and completely refute. Odgers 
on Libel, 4117. So, on a criminal trial, whether of an indictment or an 
information, before the statute, .‘>7 Viet. (Van.), ch. 38, secs. f> and 6, con
solidated with the Libel Act, R.S.C. 188(1, ch. 163, and now Code sec. 299, 
no evidence could be received of the truth of the matters charged, not even 
in mitigation of punishment.

The mere truth is an answer to a civil action, however maliciously and 
unnecessarily the words were published : but in a criminal ease the defen
dant has to prove not only that his assertions are true but also that it was 
for the public benefit that they should be published. Odgers on Libel, 438.

To take advantage of this section, it must be pleaded. B. v. Moylan, 19 
U.C.Q.B. 521 : R. v. Ilickson, 3 Montreal Legal News 139; R. v. Laurier, 
11 Rev. Legale 184 : R. v. Creighton, 19 Ont. R. 339. The section is limited 
to “defamatory” libels, and does not apply to blasphemous, obscene or 
seditious words. R. v. Duffy (1848), 7 St. Tr. N.S. 795, 853, 9 Irish C.L. 
329, 2 Cox C.C. 45; Ex parte W. O’Brien (1883), 12 L.R. Irish 29, 15 Cox 
C.C. 180.

The plea of justification must affirm the truth of all the charges, and not 
merely that some of them are true or that the defendant believed them, or 
some of them, to be true. R. v. Moylan (1860), 19 U.C.Q.B. 521 ; R. v. 
Newman (1853), 1 E. & B. 568.

300 Extortion by defamatory libel.—Every one is 
guilty of an indictable offence and liable to two years' imprison
ment, or to a fine not exceeding six hundred dollars, or to both, 
who publishes or threatens to publish, or offers to abstain from 
publishing, or offers to prevent the publishing of, a defamatory 
libel with intent to extort any money, or to induce any person 
to confer upon or procure for any person any appointment or 
office of profit or trust, or in consequence of any person having 
been refused any such money, appointment or office. R.S.C., 
c. 163, s. 1.

66
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.*101 Punishment of defamatory libel known to be 
false. Every one is guilty of an indictable offence and liable 
to two years’ imprisonment or to a fine not exceeding four 
hundred dollars, or to both, who publishes any defamatory libel 
knowing the same to be false. R.S.C., 163, s. 2.

Knowingly publishing a false defamatory libel.]—This is a common law 
offence. R. v. Munslow, [1895] 1 Cj.B. 758.

An indictment does not lie for mere defamatory words spoken and not 
reduced to writing, even if the words be such that an action for damages 
for slander might be sustained without proof of special damage. R. v. 
Langley (1705), ti Mod. 125.

A defamatory libel of his wife by the husband has been held not to be 
indictable because such a libel is not actionable between the parties. R. 
v. Lord Mayor of London (1886), 16 Q.B.D. 772.

Indictment.]— An indictment charging the publication of a defamatory 
libel, which does not state that the same was likely to injure the reputation 
of the libelled person by exposing him to hatred, contempt or ridicule, or 
was designed to insult him, is bad by reason of the omission of an 
essential ingredient of the offence. R. v. Cameron (1898), 2 Can. Cr. 
Cas. 173.

Such an indictment cannot be amended and must be set aside and 
quashed as the defect is a matter of substance. Ibid.

The law implies malice from the publication but no allegation of 
malice need be made in the indictment. R. v. Munslow, [1895] 1 Q.B. 
768, :«l-.

Form of indictment.]—
“County of-----, to wit:—The jurors for Our Lord the King upon their

oath present, that A.B. on the-----day of------ in the year of our Lord
190—, unlawfully did write and publish and cause and procure to be 
written and published a false, scandalous, malicious and defamatory libel 
in the form of a letter directed to one J. N. [or, if the publication were in 
any other manner, according to the tenor and effect following], containing 
divers false, scandalous, malicious, and defamatory matters and things of 
and concerning the said J.N., and of and concerning [here insert such of 
the subjects of the libel as it may be necessary to refer to by innuendoes in 
setting out the libel], according to the tenor and effect following, that is 
to say : [here set out the libel together with such innuendoes as may be 
necessary to render it intelligible] : he the said A.B. then well-knowing 
the said defamatory libel to be false against the form of the statute in that 
case made and provided [or, of the Criminal Code, sec. 301,], to the great 
damage, scandal and disgrace of the said J.N., to the evil example of all 
others in the like case offending, and against the peace of our Lord the 
King, his crown and dignity.”

Pleas.]—At common law the accused could plead only the general 
issue, “ not guilty.” Archbold Cr. pi. (1900), 10G9; but by sec. 299 of the 
Code, taken from R.S.C. 1886, c. 163, s. 4, it is now a defence that the 
publishing of the defamatory matter, in the manner in which it was 
published, was for the public benefit at the time when it was published and 
that the matter itself was true.

Pleas in abatement are now abolished. Sec. 656.
Any objection to the constitution of the Grand Jury may be taken by 

motion to the court, and the indictment shall be quashed if the court is of 
opinion both that such objection is well founded and that the accused has 
suffered or may suffer prejudice thereby, and not otherwise. Sec. 656.

17—GRIM. CODE.
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Pica of justification.]—Every one accused of publishing a defamatory 
libel may plead that the defamatory matter published by him was tine, and 
that it was for the public benefit that the matters charged should be pub
lished in the manner and at the time when they were published. Such 
plea may justify the defamatory matter in the sense specified, if any, in 
the count, or in the sense which the defamatory matter bears without any 
such specification; or separate pleas justifying the defamatory matter in 
each sense may bo pleaded separately to each as if two libels had been 
charged in separate counts. Sec. 034 (1). Every such plea must be in 
writing, and must set forth the particular fact or facts by reason of which 
it was for the public good that such matters should be so published. The 
prosecutor may reply generally denying the truth thereof. Sec. 034 (2). 
The truth of the matters charged in an alleged libel shall in no ease be 
inquired into without such plea of justification unless the accused is put 
upon his trial upon any indictment or information charging him with pub
lishing the libel know ingthe same to be false, in which case evidence of the 
truth may be given in order to negative the allegation that the accused 
knew the libel to be false. Sec. 634 (3).

The accused may, in addition to such plea, plead not guilty and such 
pleas shall be inquired of together. Sec. 634 (4).

If, when such plea of justification is pleaded, the accused is convicted, 
the court may, in pronouncing sentence, consider whether his guilt is 
aggravated or mitigated by the plea. Sec. G34 (5).

The following form of such a plea of justification added to a plea of not 
guilty is adapted from form 81 of the English Crown Office Rules, 1880:—

“ And now, that is to say on the------day of------- 190—, before our said
Lord the King in the — (court) at----- comes the said A. B. (the
defendant) by----- ---------his solicitor [or in his own proper person], and
having heard the said indictment read he says that he is not guilty thereof, 
and hereupon he puts himself upon the country.”

“ And for a further plea the said A. B. pursuant to the statute in that 
behalf [or to the Criminal Code sec. 299] says that our said Lord the 
King ought not further to prosecute the said indictment against him 
because he says that it is true that [here allege the truth of every part of 
the publication charged ns a libel set out in the indictment].”

‘‘And the said A. B. further says that before and at the time of the 
publication in the said indictment mentioned [here state facts which ren
dered the publication of benefit to the public], by reason whereof it was for 
the public benefit that the said matters so charged in the said indictment 
should be published, and this he the said A. B. is ready to verify.”

“ Wherefore he prays judgment, and that by the court here he may be 
dismissed and discharged from the said premises in the said indictment 
above specified.”

Demurrer.]— An objection to any indictment for any defect apparent on 
its face must be taken by demurrer, or motion to quash the indictment, 
before the defendant has pleaded, and not afterwards, except by leave of 
the court or judge before whom the trial takes place, and every court before 
which any such objection is taken may, if it is thought necessary, cause the 
indictment to be forthwith amended in such particular, by some officer of 
the court or other person, and thereupon the trial shall proceed ns if no 
such defect had appeared : ami no motion in arrest of judgment shall be 
allowed for any defect in the indictment which might have been taken 
advantage of by demurrer, or amended under the authority of the Code. 
Sec. 629.

The following form of demurrer is adapted from the English Crown Office 
Rules, 1880, form No. 80:—

“ And the said A.B. in his own proper person eometh into court here, 
and having heard the said indictment read, saith that the said indictment
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and the matters therein contained, in manner and form ah the same above 
are stated and set forth, are not sufficient in law, and that he the said A.13. 
is not bound by the law of the land to answer the same : and this he is ready 
to verify; wherefore, for want of a sufficient indictment, in this behalf the 
said A.B. prays judgment and that by the court he may be dismissed and 
discharged from the said lire mi ses in the said indictment specified. '

The joinder in demurrer may be in the following form :
“ And ----- - ------, who prosecutes for our said Lord the King in this

behalf, saith that the said indictment and the matteis therein contained in 
manner and form as the same are above stated and set forth are sufficient in
law to compel the said A.B. to answer the same ; and the said----- who
prosecutes as aforesaid is ready to verify and prove the same as the court 
here shall direct and award ; wherefore, inasmuch as the said A.B. hath not 
answered to the said indictment nor hitherto in any manner denied the 
same, the said - for our said Lord the King prays judgment, and
that the said A.B. may be convicted of the premises in the said indictment 
specified.”

Verdict.]—On the trial of any indictment or information for the making 
or publishing of any defamatory libel, on the plea of not guilty pleaded, the 
jury sworn to try the issue may give a general verdict of guilty or not guilty 
upon the whole matter put in issue upon such indictment or information, 
and shall not be required or directed by the court or judge before whom such 
indictment or information is tried, to find the defendant guilty merely on 
the proof of publication by such defendant of the paper charged to be a 
defamatory libel, and of the sense ascribed to the same in such indictment 
or information ; but the court or judge before whom such trial is had shall, 
according to the discretion of such court or judge, give the opinion and 
direction of such court or judge to the jury on the matter in issue ns in 
other criminal cases ; and the jury may, on such issue, find a special verdict 
if they think fit so to do; and the defendant, if found guilty, may move in 
arrest of judgment on such ground and in such manner as he might have 
done before the passing of this Act. Sec. 719.

Costs in libel prosecutions.] In the case of an indictment or information 
by a private prosecutor for the publication of a defamatory libel if judgment 
is given for the defendant, he shall be entitled to recover from the prosecutor 
the costs incurred by him by reason of such indictment or information either 
by warrant of distress issued out of the said court, or by action or suit as 
for an ordinary debt. Sec. 833.

In a recent (Quebec case the plaintiff had been prosecuted by defendant 
in a criminal court for defamatory libel and acquitted. No demand was 
made when the verdict was given for a condemnation of defendant for 
costs, but plaintiff afterwards sought to recover them by action. After 
hearing the cause in the Superior Court, the presiding judge discharged the 
délibéré to enable the plaintiff to have his costs taxed before the judge who 
presided at the criminal trial, which was done, and the cause was reheard. 
It was held that plaintiff could claim his costs and disbursements from 
defendant by an ordinary action, though he lmd not asked for a condemna
tion against defendant therefor at the time of the verdict. That the judge 
who presided at the criminal trial could, even after proceedings in such 
action, tax such costs and disbursements. Mack ay v. Hughes (19011, 19 
Que. S.C. 3(57 (Sup. Ct.).

IliVZ Punishment of defamatory libel. Every om> 
is guilty of an indictable offence and liable to one year’s im
prisonment, or to a tine not exceeding two hundred dollars, or 
to both, who publishes any defamatory libel. R S.( c. 1G3, s. 3.
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Form FF.—The following example of 
stating an offence under this section is contained 
in Code Form FF. :—“ A. published a defamatory
libel on B. in a certain newspaper, called the------,
on the ------ day of ------ A.l). — , which libel
contained in an article headed or commencing 
(describe with so mack detail as is sufficient to 
(jive the accused reasonable information as to the 
part of the publication to be relied on against 
him,) and which libel was written in the sense of 
imputing that the said B. was (as the case 
may be).”

Indictment, pleas, etc.]—See note to sec. 1101. That section relates to the 
greater offence of publishing n libel “ knowing the same to be false.” If 
the proceeding is under sec. .‘102 only, the charge of such knowledge by the 
accused will be omitted from the form of indictment.

Evidence under commission,]—Whenever it is made to appear, at the 
instance of the Crown, or of the prisoner or defendant, to the satisfaction 
of the judge of any superior court, or the judge of a county court having 
criminal jurisdiction, that any person who resides out of Canada is able to 
give material information relating to any indictable offence tor which a 
prosecution is pending, or relating to any person accused of such offence, 
such judge may, by order under his hand, appoint a commissioner or com
missioners to take the evidence, upon oath, of such person. Sec. 683.

A commission to take the evidence of witnesses abroad in a libel prose
cution is properly ordered at the trial where the evidence relates wholly to 
a plea of justification just entered of record. R. v. Niool (1898), 5 Can. Cr. 
Cas. 31 (B.C.).

An order for a commission to take such evidence should not be made 
before plea. Ibid.

Verdict in libel case.]—See sec. 719.
Suspension of sentence..]—Where a convicted person, instead of being 

sentenced is discharged from custody upon entering into a recognizance 
with sureties to appear and receive judgment when called on, it is only on 
motion of the Crown that the recognizance can be estreated, or judgment 
moved against him. In Ontario, a private prosecutor in a prosecution for 
defamatorv libel has no locus standi to make the application. R. v. Young 
(1901), 4 Can. Cr. Cas. 580 (Ont.).

Where fourteen years had elapsed since the conviction, and the only 
breaches of recognizance charged were the publication of several newspaper 
articles alleged to he defamatory of the prosecutor, the latter should be left 
to his remedy by action or indictment in respect of any fresh libels, even if 
he had a locus standi to enforce the recognizance. Ibid.

Criminal information for libel.] -A party seeking a criminal information 
against another must himself be free from blame, or he will not be granted 
leave to take that method of procedure, and will be left to his recourse by 
indictment or action. R. v. Edward Whelan (1863), 1 P.E.I. Rep. 223, per 
Peters, J. ; R. v. Lawson, 1 Q.B. 486.

A party who wants a criminal information must place himself entirely in 
the hands of the court. If it appear that the party has put himself into 
communication with the publisher of the libel, for the purpose of retorting,
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or with the view of obtaining redress, or lias in any way himself attempted 
to procure redress, or take the law into his hands, the remedy by criminal 
information will lie refused. H. v. Wilkinson (1877), 41 U.C.tj.li. 1, 25 
(citing Ex parte Beauclerk, 7 .lur. 373).

A person alive to the vindication of his character when assailed and 
entitled to the remedy of criminal information must apply with reasonable 
promptitude. The general rule is stated by Lord Mansfield in K. v. Robin - 
son (17(15), 1 W Bl. 542, where he said: “There is no precise number of 
weeks, months or years; but, if delayed, the delay must be reasonably 
accounted for. The party complaining must come to the court either during 
the term next after the cause of complaint arose, or at so early a period in 
the second term thereafter as to enable the accused, unless prevented by 
the accumulation of business in the court, or other cause within the second 
term ; and this, regardless of the fact whether an assize intervened or not. 
It. v. Kelly (1877), 28 U.C.C.P. 35; 41 U.C.Q.B. (1877), 1, ‘24.

It is of the highest importance that the relator should in ail cases lay 
before the court all the circumstances fully and candidly, in order that the 
court may deal with the matter. It. v. Wilkinson (1877), 41 V.C.tj.B. 1, 
25 (citing 1«. v. Aunger, 28 L.T.N.s. 634, 8.C. 12 Cox 407).

The granting of a criminal information is discretionary with the court 
under all circumstances: the application is not to be entertained on light or 
trivial grounds. In dealing with such an application, the court has always 
exercised a considerable extent of discretion in seeing whether the rule 
should be granted, and whether the circumstances are such as to justify the 
court in granting the rule for a criminal information. It. v. Wilkinson 
(1877), 41 V.C.^.B. 1, 2$).

There are two things principally to be considered in dealing with such 
an application : 1. To see whether the person who applies to conduct the 
prosecution, the relator or the informer, has been himself free from blame, 
even though it would not justify the defendant in making the accusation: 2. 
To see whether the offence is of such magnitude that it would be proper for 
the court to interfere and grant the criminal information. Both these things 
have to be considered, and the court would not make its process of any 
value unless they considered them and exercised a good deal of discretion, 
not merely in saying whether there is legal evidence of the offence having 
been committed, but also exercising their discretion as men of the world, in 
judging whether there is reason for a criminal information or not. W. v. 
Plimsoll (1873), noted in 12 C.L.J. 227: R. v. Wilkinson (1877), 41 V.C. 
(j.B. 1, 29.

“ The court always considers an application for a criminal information 
as a summary extraordinary remedy depending entirely on their discretion, 
and therefore not only must the evidence itself be of a serious nature, but 
the prosecutor must apply promptly or must satisfactorily account for any 
apparent delay. He must also come into court with clean hands, and be 
free from blame with reference to the transaction complained of; he must 
prove his entire innocence of everything imputed to him, and must pro
duce to the court such legal evidence of the offence having been committed 
by the defendant as would warrant a grand jury in finding a true bill against 
the defendants.” Per Qunin, J., in K. v. Plimsoll (1873), 12 Can. Law 
Jour. p. 228, cited by Hagarty, C.J., In B. v. Kelly (1877), 28 U.C.C.P. 35.

The court confines the granting of criminal informations for libel to the 
case of persons occupying official or judicial positions, and filling some 
offices which gives the public an interest in the speedy vindication of their 
character, or to the case of a charge of a very grave or atrocious nature; 
leave was therefore refused to the manager of a large railway company to 
file a criminal information for libel, on the ground that he did not come 
within the description of persons referred to. Per Armour, J., “I think the 
practice of granting leave to file criminal informations in this country.
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having regard to the social conditions of its inhabitants and the liberties 
which they enjoy, is, to say the least of it, of very doubtful expediency, 
and should, in ray opinion, be discontinued and, if necessary, abolished by 
legislative enactment. The very rule adopted in England, that it will only 
be granted to what I may call ‘ a superior person ’ is the strongest reason, 
to my mind, why in this country it should never be granted at all. What
ever may be deemed desirable in England, 1 do not think it desirable that in 
this country there should exist a remedy for the superior person which is 
denied to the inferior.” K. v. Wilson (1878), 43 U.C.Q.B. 583.

Per Cameron, .1., ‘‘There is no real necessity, so far as I am aware, for 
any one seeking this remedy. Any person libelled has a right to lay an 
information before a magistrate charging any one who may have libelled 
him with the offence, and may then by his oath deny the truth of the slan
derous charges or imputations.” Ibid. Hagarty, C.J., added that it was 
not to be understood that the court laid down any absolute rule ns to future 
applications for criminal informations, or that they meant to fetter their dis
cretion in dealing therewith. Ib. reporter's note. R. v. Wilson (1878), 43 
r.r.tj.B. 583.

Where the libel charges the person libelled with having, by a previous 
writing, provoked it, the latter by his affidavit on which lie moves for a 
criminal information is bound to answer such charge, otherwise the affidavit 
will be held insufficient. K. v. Edward Whelan (1802), 1 P.E.l. Rep. 220, 
per Peters, J.

In Trinity term, 1870, an application was made for a criminal informa
tion for libel in newspapers published on 23rd and 30th March and 25thMay. 
The delay in not applying to the court during Easter Term, or until 30th 
August, was not satisfactorily accounted for, and the court refused the 
application, but, in view of the virulent language of the article, without 
costs R. V. Kelly (1877), 28 U.C.C.P.

In answer to an application for a criminal information for libel the 
defendants filed an affidavit stating that they had no personal knowledge of 
the matter contained in the alleged libels, but received the information from 
persons whom they trusted to lie reliable and trustworthy: that the Globe 
newspaper was controlled by the applicant, who was an active politician, 
and had published a number of articles violently attacking one S., who was 
a candidate for a public office, and the libels in question were published 
with a view of counteracting the effect of these articles, and believing them 
to be true, and without malice. This was held to be no ground for the court 
refusing to the applicant leave to file a criminal information for the reiterated 
publication in a newspaper of matter not pretended either to be not libel
lous, or to be true in fact. R. v. Thompson ( 1874), 24 U.C.C.P. 252.

(juære whether a criminal information is the course to be adopted for 
wilful and corrupt misconduct of a judge holding an inferior court of record. 
R. v. Ford (1853), 3 U.C.C.P. 209, 218.



TITLK VI.
OFFENCES AGAINST RIGHTS OF PROPERTY AND 

RIGHTS ARISING OUT OF CONTRACTS, AND 
OFFENCES CONNECTED WITH TRADE.

PART XXIV.

THEFT DEFINED.
Skit.
SOS. Things capable of being stolen.
SO!,. Animals capable of being stolen.
303. Theft defined.
dot;. Theft of things under seizure.
307. Theft of animals.
Sod. Theft by agent.
300. Theft by person holding a power of attorney.
■I/o. Theft by misappropriating proceeds held under direction. 
311. Theft by co-owner.
31J. Concealing gold or silver with intent to defraud partner 

in claim.
S13. Husband and wife.

Things capable of being stolen. Every inani
mate thing whatever which is the property of any person, and 
which either is or may be made movable, shall henceforth be 
capable of lining stolen as soon as it becomes movable, although 
it is made movable in order to steal it: Provided, that nothing 
growing out of the earth of a value not exceeding twenty-five 
cents shall (except in the cases hereinafter provided) lie deemed 
capable of being stolen.

AI common fair.]—Nothing but personal goods could be the subject of 
larceny at common law. Archbold Cr. Plead. (1900), 400. Things real or 
which 4 savoured of the realty ’ were excluded, and title deeds could there
fore not be the subject of larceny. 1 Hale 510. Nor could bonds, bills of 
exchange, etc., they being mere choses in action. 1 Hawk., ch. 33, sec. 
35: R. v. Watts (1854), Dears. 3*26. And there could not be a larceny of a 
corpse, as it was not the subject ot property. R. v. Haynes (1614), 12 Co. 
Rep. 113. But see Code sec. 206 as to improper interference with a dead 
human body or human remains.

Water supplied by a water company to a consumer and standing in his 
pipes, might also be the subject of larceny at common law. Ferens v. 
O’Brien * 1888), il Q.B.D. 21.
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There could be no lnreeny of things which adhere to the freehold, such 
as corn, grass, trees and the like, or lead or other thing attached to a 
house. Archbold <’r. Plead. (1U00), 400. The severance of them was a 
mere trespass. Ibid. Hut if the owner or a stranger severed them and 
another man came and stole them, or if the thief severed them at one time, 
and after abandoning same came at another time and took them away, it 
was larceny. It. v. Foley (18HD), 17 t'ox (’.('. 142. Hut the mere severance 
by the wrongdoer at one time atnl the taking away by him at another were 
not sutlieient to constitute larceny unless he had, between the severance and 
the taking away, intended to abandon his wrongful possession of the article 
severed. If tin* wrongdoer «lid not intend to abandon his possession, but 
merely left the article concealed on the land after severance, until he could 
conveniently return ami carry it away, then the severance and carrying 
away were treated as one continuous act although a considerable time may 
have elapsed between the severance and taking away, and there is no 
larceny at common law.' It. v. Townley (1871), L it. I ('.('.It. 31ft.

ÎI04. Animals capable of being stolen. All tame 
living creatures, whether tame hv nature or wihl by nature 
and famed, shall he capable of being stolen; but tame pigeons 
shall be capable of being stolen so long only as they an* in a 
dovecote or on their owner's land.

*J. All living creatures wild by nature, such as art1 not com 
monly found in a condition of natural liberty in ('amnia, shall, 
if kept in a state of confinement, ht1 capable of being stolen, not 
only while they are so confined, hut after they have escaped 
from confinement.

it. All other living creatures wild by nature, shall, if kept 
in a state of confinement, lie capable of being stolen, so long as 
they remain in confinement or are being actually pursued after 
escaping therefrom, but. no longer.

1. A wild living creature shall he deemed to he in a state 
of confinement so long as it is in a den, cage, or small inclosure, 
stye or tank, or is otherwise so situated that it cannot escape 
and that its owner can take possession of it at pleasure.

f>. Oysters and oyster brood shall he capable of being stolen 
when in oyster beds, layings, and fisheries which are the 
property of any person, and sufficiently marked out or known 
as such property.

0. Wild creatures in the enjoyment of their natural liberty 
shall not l>c capable of being stolen, nor shall the taking of 
their dead bodies by, or by the orders of, the person who killed 
them before they are reduced into actual possession by the 
owner of the land on which they died, he deemed to lie theft.

7. Every thing produced by or forming part of any living 
creature capable of being stolen, shall he capable of being 
stolen.
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l.itrcniii of animals al common law.]—Animal# fen»' untune, or wild 
niiimnl#, were not the subject of hirceny at <•0111111011 law unie## reclaimed, 
ami then only in cane they were animal# lit for food. 4 HI. Com. *255, ‘2 
Bishop Cr. Law 0811.

Hawk# kept for #port were excepted fiom this limitation, and to steal 
them was larceny, because, say Hawkins, “of the very high value which 
was formerly set upon that bird.” I Hawkins l\C. There could lie no 
larceny of the following at common law, although reclaimed— dogs, eat#, 
ferrets, squirrels, parrots, singing birds. *2 Bishop <>. Law tiS4. Or of 
ferrets, though tame and saleable. It. v. Hearing ( 1818), It. & K. *250.

Birds, bees and silkworms, kept respectively for food, labour or profit, 
were the subjects of larceny as well ns their produce. *2 Russ. Cr., 5th ed.,

The taking of tame pigeons from a dovecote might be larceny at common 
law. It. v. Cheafor (1851), *2 Ben. Util. And this section declares that they 
shall constitute the subjects of theft so long only as they are in a dovecote, 
or on their owner's land.

StOiV Theft defined. -Theft or stealing is the act of 
fraudulently and without colour of right taking, or fratulu 
lently and without colour of right converting to the use of any 
person, anything capable of licing stolen, with intent

(a) to deprive the owner, or any person having any 
spvvial property or interest therein, tcni|iorari!y or a I iso 
lutely of such thing or of such property or interest : or,

( h) to pledge the same or deposit, it as security : or 
(<*) to part with it under a condition as to its return 

which the person parting with it may In* nnahle to |>erform ; 
or

(</) to deal with it in such a manner that it cannot lie 
restored in the condition in which it was at the time of 
such taking and conversion.
2. The taking or conversion may In* fraudulent, although 

effected without secrecy or attempt at concealment.
,‘t. It is immaterial whether the thing converted was taken 

for the pur 1 mse of conversion, or whether it was, at the time 
of the conversion, in the lawful possession of the person eon 
verting.

1. Theft is committed when the offender moves the thing 
or causes it to move or to lie moved, or liegins to cause it to 
become movable, with intent to steal it.

5. Provided, that no factor or agent shall lie guilty of theft 
hv pledging or giving a lien on any goods or document of title 
to goods intrusted to him for the purpose of sale or otherwise, 
for nnv sum of money not greater than the amount due to him 
from his principal at the time of pledging or giving a lien on 
the same, together with the amount of any hill of exchange 
accepted by him for or on account of his principal.
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(i. Provided, llmt if any servant, contrary to the orders of 
his master, takes from his possession any food for the purpose 
of giving the same, or having ihe same given to any horse or 
other animal Iwlonging to or in the |x>ssesion of his master, 
the servant so offending shall not, hy reason thereof, he guilty 
of theft. K.S.C., c. 164, s. 03.

Larceny at common law.]—Larceny at common law is the wrongful or 
fraudulent taking and carrying away the personal goods of another from 
any place with a felonious intent to convert them to the taker’s own use 
and make them permanently his own property without the consent of the 
owner. 12 East P.C. 5511. The intent referred to was one to deprive the 
owner permanently, and not only temporarily, of his property and without 
colour of right to excuse the act. It. v. Tlmrhorn (1849), 1 Den. 388, 2 
C. & K. 831 ; it. v. Guernsey (1858), 1 F. & F. 394. Sub-sec. (a) supra, 
extends the common law doctrine so as to include a taking with intent to 
temporarily deprive the owner.

To constitute larceny there must have been either au actual or con
structive “taking ” of the goods. And where one of the tenants in common 
of a personal chattel carried away and disposed of it, this was held not to be 
larceny at common law. I Hale 513. Theft under the Code may be com
mitted by one of several joint owners, tenants in common or partners of or 
in anything capable of being stolen (sec. 303), against the other persons 
interested therein (sec. 311) ; or by the directors 'of a corporation against 
the corporation, or by the members of an unincorporated society, if the 
purposes of the society be lawful, against such society. Sec. 311.

There must not only have been a taking but also an asportation or 
carrying away; but a bare removal from the place in which the thief found 
the goods, though he did not make off with them, was a sufficient carrying 
away. 4 HI. Com. 231. So where a thief intending to steal plate took it 
out of a chest in which it was and laid it down upon the floor, but was 
surprised before he could make his escape with it, this was larceny. R. v. 
Simpson, Kel. .1. 31, 1 Hawk., ch. 33, s. 25. And where the defendant 
drew a book from the inside pocket of the prosecutor’s coat about an inch 
above the top of the pocket, but whilst the book was still about the person 
of the prosecutor, the latter suddenly put up his hand, and the defendant 
then let the book drop and it fell back into the prosecutor’s pocket, this 
was held a sufficient asportation to constitute larceny. R. v. Thompson 
(1825), 1 Mood. C.C. 78. There must be a severance to constitute an 
asportation. 2 Russ. Crim., 0th ed., 122. And where the accused could not 
carry off the purse he laid hold of, intending to steal it, because some keys 
attached to the strings of the purse got entangled in the owner’s pocket and 
held it fast, it was held that there was no larceny. R. v. Wilkinson (1598), 
1 Hale 508. And likewise where the goods were attached by a string to the 
counter. Anon, 2 East P.C. 556. Sub-sec. 4. supra, makes the offence of 
theft complete when the offender moves the thing or causes it to move or 
to be moved or begins to cause it to become moveable, with intent to steal it.

The article must also have been of some value, but not necessarily of the 
value of any coin known to the law. R. v. Morris (1839), 9 C. & P. 349: 
R. v. Edwards (1877), 13 Cox 384.

The abandonment of the term ‘ larceny ’ in Canadian jurisprudence on 
the enactment of the Criminal Code of Canada subsequent to an extradition 
convention including such offence, does not affect the liability to extradi
tion of a person charged with what was larceny at common law and is by 
the Criminal Code still an offence in Canada under the name of ‘theft’ or 
‘ stealing.’ Re Gross (1898), 2 Can. Cr. Cas. 67 (Ont.).
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Proof of ownership.]—To prove u right of property in a representative 
capacity such as administratrix parol evidence of a son of the person 
alleged to he administratrix that she was so in fact is insufficient. It. v. 
Jackson (1869), 19 U.C’.C.P. 28».

A prisoner may be indicted for stealing the property of some persons 
unknown, if facts he proved from which the jury may fairly presume that 
the goods were stolen, but not if it appear that the owner is really known 
or might easily have been discovered. 2 Russell ('rim., Oth ed., 290.

It is not essential that direct proof of loss be given if the quantity of 
goods in a warehouse or shop is so great as to prevent the prosecutor 
knowing whether any part be missing. Presumptive evidence in support 
of such fact is admissible, as that the prisoner threw down the articles 
when stopped on coming out of one of the rooms, and said. “ 1 hope you 
will not be hard with me.” It. v. Burton (1854), 23 L.J.M.C. 52; It. v. 
Wright 11858), 30 L.T. Rep. 292; R. v. Mockford (1868), 11 Cox 16; 32 
.1.1*. 133.

This section, in delining theft, does not limit the offence to the mere 
stealing of the right of ownership, but extends to the stealing of any 
special right of property or interest in it. R. v. Tessier (1900), 5 Can. Cr. 
Cas. 73, 78 (Que.).

Fraudulent conversion by bailee, etc.]—Before the Code it had been 
held that money was property of which a person could be a bailee so as 
to make him guilty of theft if he appropriated it to his own use; R. v. 
Massey (18(53), 13 Ü.C.C.1*. 484 ; but the bailment must have been for the 
re-delivery of the identical money and not merely its equivalent in 
currency. R. v. Hoare (1859), l F. & F. tit": R. v. Garrett (1860), 2 F. 
A: F. 14. !See now sec. 308 by which, subject to a proviso as to what shall 
be deemed an accounting, the fraudulent conversion is now made theft 
although the party in default was not required to deliver over in specie the 
identical money.

Defendant held the title of land belonging to A., who lived in the 
United States. A. exchanged it with H. for other land, and gave an order 
on defendant to convey to H. When H. presented this order defendant 
represented that a claim having been made against him for A.'s debts, he 
had sworn that the farm belonged to himself : and to keep up the appear
ance of this being true, it was agreed between H. and the defendant that a 
certain sum should be paid over by II. to defendant on receiving the deed, 
as for the purchase money, and immediately returned. H. borrowed $700 
for the purpose, and they, with H.’s brother and others, went to a solici
tor’s office, when the deed was drawn, with a consideration expressed of 
$3,150. The $700 was handed to defendant, and counted over by him as if 
it were $2,000. and notes given by H. and his brother for the balance of 
$1.150. Defendant, instead of returning the money and notes, ran away 
with them. The court held that though, if no public interests were con
cerned, II. should not be-admitted to state that when he gave the defendant 
the money openly as a payment, and with the intent that it should be so 
understood by those who were present, he yet was not in fact paying, but 
only pretending to do so, as the defendant and he both well understood ; 
this kind of estoppel does not apply to prevent the defendant from being 
brought to justice for his fraudulent and felonious conduct. R. v. Ewing 
11862), 21 U.C.Q.B. 523.

Where a minor procured furniture on a hire-purchase agreement, and 
after having paid four instalments, sold the furniture without the know
ledge of the lessor of same, it was held by a majority of the thirteen judges 
before whom the case finally came for review, that although the hire-pur
chase contract was not binding on the minor because of his minority, the 
bailment created a special property in the furniture whilst in his possession 
and that he was properly convicted of larceny under the English statute 
24-25 Viet., eh. 96, sec. 3. R. v. Macdonald (1*885), 15 Q.B.D. 323.



[§ :w.t| Criminal Code.2<i*

On an indictment of the husband for the theft of furniture which his 
wife had obtained on a hire-purchase contract, made by her, it must be 
shewn that lie knew the terms on which his wife obtained possession of the 
goods. K. v. Halford, 32 J.P. 421.

(roods lost and found.]—If a man finds goods that have been actually lost, 
or are reasonably supposed by him to have been lost, and appropriates them 
with intent to take the entire dominion over them, really believing when he 
takes them that the owner cannot be found, it is not theft: but if he takes 
them with like intent though lost or reasonably supposed to be lost but 
reasonably believing that the owner can be found, it is theft. It. v. Thur- 
born (1849), 1 Den. 388, 2 C. & K. 831; K. v. Shea (1856), 7 Cox C.C. 147.

Where property has been left by a passenger in a train it seems always 
to have been treated as larceny if a servant of the railway company 
appropriated it instead of taking it to the lost property department of the 
railway service. It. v. Pierce (1852), (i Cox C.C. 117.

In It. v. Moore ( 1800), L. & <’. I, 30 L.J.M.C. 77, a customer dropped 
his purse containing a bank note in a hairdresser’s shop and the hair
dresser picked it up. The jury found that at the time lie picked it up he 
did not know nor hud he reasonable means of knowing who the owner was : 
that he afterwards acquired knowledge of who the owner was and then 
converted the bank note to his own use : that he intended when he found 
the note to take it to his own use and deprive the owner of it, whoever he 
was: and that he believed when he found it that the owner could be found. 
It was hold that he was rightly convicted of larceny. It will, of course, be 
borne in mind that bank notes are not ns commonly used as currency in 
England ns they are in Canada, a point very material in ascertaining the 
prisoner’s belief as to the probability of finding an owner. The proper 
question to lie put to the jury is not whether llicjt are satisfied that the 
prisoner could have found the owner, but whether they are satisfied that 
the prisoner himself believed that he could have found the owner. R. v. 
Knight (1871), 12 Cox C.C. 102.

The innocent receipt of a chattel coupled with its subsequent fraudulent 
appropriation was not a larceny at common law; R. v. Ashwell (1885). Hi 
Q.B.D. 190; but is covered by the statutory definition contained in this 
section.

It is no longer material whether the fraudulent conversion was concur
rent with the taking or occurred subsequently. Bub-sec. 3, supra.

If there is any mark upon the property by which the owner may be 
traced, and the finder instead of restoring the property converts it to his 
own use such conversion will amount to larceny. R. v. Rope (1834), (i 
C. & F. 346; R. v. Mole (1844), 1 C. & K. 417; R. v. Preston (1851). 2 
Den. 353.

In R. v. West (1854), Dears. 402, 24 L.J.M.C. 4, a purse with money 
in it was left by mistake on the prisoner’s stall in a market, and on it being 
pointed out to her by a stranger, she took possession of it, but denied all 
knowledge of it when the customer returned to claim it : the jury found 
that when the prisoner took it she intended to appropriate the purse to her 
own use, and did not then know the owner. The court in that case drew a 
distinction between “left” property and “lost” property, and it was 
therefore unnecessary to ask the jury whether the prisoner, when she took 
the purse, reasonably believed the owner could be found. The prisoner was 
not justified in treating the purse as lost, and as she took it with intent to 
appropriate to her own use a conviction for larceny was supported.

Presumption from recent possession.]—Although the mere fact of possi s- 
sion may not suffice to raise a presumption of guilt by reason of lapse of 
time, it may be considered when combined with other circumstances, such 
as a misrepresentation by the prisoner ns to his occupation, a sale of the
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stolen articles at price much below their value. K. v. Starr (1876), 40 
U.C.Q.B. 268.

The recent possession of stolen goods is recognized by the law as afford
ing a presumption of guilt, and therefore, in one sense, is a presumption of 
law, but it is still, in effect, a mere natural presumption; for, although the 
circumstance may weigh greatly with the jury, it is to operate solely by its 
natural force, for a jury are not to convict unless they be actually convinced 
in their consciences of the truth of the fact. 2 SStarkie on Evidence 684 ; 
R. v. Smith (1825), Ryan & Moody N.P. Cases 295.

The question of what is or is not a recent possession of stolen property 
is to be considered with reference to the nature of the article stolen ; there
fore where two ends of woollen cloth in an unfinished state were lost and were 
found in the possession of the prisoner two months after their being stolen, 
and were still in an unfinished condition, it was held that their possession 
by the prisoner was recent enough to raise a presumption against him of 
having stolen it. Rex v. Partridge ( 1836), 7 C. & P. 551. Mr. Justice 
Patteson said in the same case : “ If the articles are such as pass from hand 
to hand readily, two months would be a long time ; it is a question for the 
jury.”

In Reg. v. Langmead (1864), 9 Cox C.C. 464, it was held by the Court of 
Criminal Appeal (Pollock, C.B., Martin, B., Byles, Blackburn and Mellor, 
JJ.,) that it is a presumption of fact and not an implication of law, from 
evidence of recent possession of stolen property unaccounted for, whether 
the offence of stealing or of feloniously receiving has been committed. 
Blackburn, J., there said : “ If a party is in possession of stolen property 
recently after the stealing, it lies on him to account for his possession, and 
if he fails to account for it satisfactorily, he is reasonably presumed to have 
come by it dishonestly ; but it depends on the surrounding circumstances 
whether he is guilty of receiving or stealing. Whenever the circumstances 
are such as render it more likely that he did not steal the property the 
presumption is that he received it.

Pollock, C.B., in the same case said: “ All that appears is that the 
prisoner was found very recently in possession of the stolen sheep. That, 
prima facie, is evidence of stealing rather than of receiving, but in no case 
can it be said to be exclusively such, unless the party* is found so recently 
in possession of stolen property and under such circumstances as to exclude 
the probability of receiving—as where a party is stopped coming out of a 
room with a gold watch which has been taken from the room ; but if he has 
left the room so long as to render it probable that he may have received it 
from someone else, then it may be evidence either of stealing or of 
feloniously receiving.”

It has been held that the possession of stolen property consisting of an 
axe, a saw and a mattock three months after it was lost is not such a recent 
possession as to put it upon the prisoner to shew how he came by it. unless 
there be evidence of something more than the mere fact of possession at 
such a distance of time after the loss. R. v. Adams (1829), 3 C. & P. 600 ; 
2 Russell on Crimes (1896), 6th ed. 288.

Proving the intent.]—To demand and obtain possession of goods from a 
debtor for the purpose of holding them as security for a debt actually 
owing, is not a demand with menaces made with “intent to steal,” 
although such possession is obtained by means of an unjustified threat of 
the debtor’s arrest made by the creditor’s agent without any honest belief 
that the debtor was liable to arrest. R. v. Lyon (1898), 2 Can. Cr. Cas.

Evidence of other similar criminal acts may be relevant in charge of 
theft if it bears upon the question whether the taking was designed or 
accidental. It. v. Collyns (1898), 4 Can. Cr. Cas. 572.
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Where such evidence is relevant to the issue, it is not necessary for its 
admission in evidence that it should establish conclusively that the accused 
had been guilty of such other criminal acts, but it will be received if it 
tends to shew that the accused had been so guilty. Ibid.

Where the prisoner, being the manager of a branch store for the sale of 
goods supplied by the factory of his employers, arranged with the checker at 
the factory to load certain goods on a waggon going to the branch store 
without charging them or keeping the usual check on them which his 
employers’ system required, and had the goods delivered to a customer of 
his branch without charging the customer, the prisoner stating that for the 
benefit of his employers lie had merely postponed the charging of the goods 
in order to give the customer a longer credit than was customary and to so 
retain the customer's trade; these facts will constitute “theft” under the 
Code if credence is not given to the prisoner’s explanation. R. v. Clark 
(1901), 5 Can. Cr. Cas. 235 (Ont.).

The goods having been taken by the prisoner with knowledge that his 
doing so was contrary to the employers’ rules and regulations and with 
intent to deprive the owner thereof, the taking was fraudulent and without 
colour of right within Code sec. 305. Ibid.

Attempt to steal.]—Sec. 04 declares that one who, having an intent to 
commit an offence, does an act for the purpose of accomplishing *his 
object is guilty of an attempt to commit the offence intended, whether 
under the circumstances it was possible to commit such offence or not. If, 
with an intent to steal, the accused puts his hand into an empty pocket, he 
may be convicted of an attempt to steal, although he could not have 
committed the complete offence of theft. R. v. Ring (1892), 17 Cox (’.C. 
491; R. v. Brown (1890), 24 Q.B.D. 357; overruling R. v. Collins (1864), 
L. & C. 471, contra.

(Amendment of 1900.)
:«MI Theft of things under seizure, livery one com

mits theft and steals the thing taken or carried away, who, 
whether pretending to he the owner or not, secretly or openly, 
takes or carries away, or causes to he taken or carried away, 
without lawful authority, any property under lawful seizure 
and detention by any peace officer or public officer in his offi
cial capacity.

The section formerly stopped at the word “ detention.” The amendment 
in 1900 added the words “by any peace officer or public officer in his official 
capacity.”

It was said that the section had been taken advantage of to try private 
rights at the expense of the Crown, and to brand as a criminal a party to a 
mere civil dispute arising out of a more or less doubtful question of law or 
fact. It had been decided in R. v.Hollingsworth (N.W.T.), 2 Can.Cr.Cas. 
291, that a guest at a hotel, who, without leave, removed his baggage after 
the same had been placed under “lawful seizure and detention” by the 
hotelkeeper in respect of the latter’s common law lien, was punishable 
under sec. 306 of the Code, although the guest was permitted to have access 
to the room where the baggage was kept. The section as it now stands 
excludes such eases from its operation.

The ordinary and natural meaning of the word “seizure” is a forcible 
taking possession. Johnston v. Hogg, 52 L.J.Q.B. 343, 10 Q.B.D. 432.

Punishment.]—The limit of punishment is seven years’ imprisonment, 
except where the offender has been previously convicted of some of the 
offences declared by the Code to be “theft,” in which case the punishment 
for this offence may be 10 years imprisonment. Sec. 356.
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5107. Theft of animals. Every one commits and 
steals the creature killed who kills any living creature capable 
of being stolen, with intent to steal the carcase, skin, plumage, 
or any part of such creature.

See secs. 331, 331 A, 332 ami 409.

5108. Theft by agent.—Every one commits thelt who, 
having received any money or valuable security, or other thing 
whatsoever, on terms requiring him to account for or pay the 
same, or the proceeds thereof, or any part of such proceeds, to 
any other person, though not requiring him to deliver over in 
specie the identical money, valuable security or other thing 
received, fraudulently converts the same to his own use, or 
fraudulently omits to account for or pay the same or any part 
thereof, or to account for and pay such proceeds or any part 
thereof, which he was required to account for or pay as 
aforesaid.

2. Provided, that if it be part of the said terms that the 
money or other thing received, or the proceeds thereof, shall 
form an item in a debtor and creditor account between the 
person receiving the same and the person to whom he is to 
account for or pay the same, and that such last mentioned per
son shall rely only on the personal liability of the other as 
his debtor in respect thereof, the proper entry of such moneys or 
proceeds, or any part thereof, in such account, shall l>e a suffi
cient accounting for the money, or proceeds, or part thereof, so 
entered, and in such case no fraudulent conversion of the 
amount accounted for shall l>e deemed to have taken place.

The offence of fraudulent conversion of the proceeds of n valuable 
security, mentioned in this section, consists of a continuity of acts—the 
reception of the valuable security, the collection of the proceeds, the con
version of the proceeds, and lastly, the failure to account for the proceeds : 
and where the beginning of the operation is in one district and the con
tinuation and completion are in another district, the accused may be arrested 
and proceeded against in either district. R. v. Hogle (181X5). 5 Can. Cr. (’as. 
53, R.J.Q. 5 Q.B. 59. So where the valuable security in respect of which a 
charge of fraudulent conversion was laid was received and the terms were 
agreed to in the district of Iberville, and the person to whom the accused 
was to account for the proceeds resided in that district, but the accused 
collected the money in the district of Bedford, proceedings taken in the 
district of Iberville were held good. Ibid.

Agency has been defined in the case of Pole v. Leask, 33 L. J. Ch. 155 
(II. L.), per Lord Cranworth, thus:—“As to the constitution by principal of 
another to act as his agent. No one can become the agent of any person 
except by the will of that other person. His will may lie manifested in writing 
or orally, or simply by placing another in a situation in which, according to 
ordinary rules of law, or perhaps it would be more correct to say according 
to the ordinary usages of mankind, that other is understood to represent ami
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act for the person who has so placed him ; but in every case it is only by 
will of the employer that an agency can be created. Another proposition to 
be kept constantly in view is that the burden of proof is on the person 
dealing with anyone as an agent through whom he seeks to charge another 
as principal. He must shew that the agency did exist and that the agent 
had the authority he assumed to exercise or otherwise that the principal is 
estopped from disputing it.”

Valuable security.J- See definition of this term in sec. 3 (c.c.).
On terms requiring him to account.]—This means the terms on which the 

accused held the money, etc., and is not restricted to cases in which the 
terms were imposed by the person from whom the money was received. R. 
v. Unger (1894), 30 C.L.J. 428; 14 C.L.T. 294; 6 (’an. Cr. Cas.

Punishment.]—Every one is guilty of an indictable offence and liable to 
fourteen years imprisonment who steals anything by any act or omission 
amounting to theft under the provisions of this section. Sec. 320.

2MMI. Theft by person holding power of attorney.—
Every one commits theft who, being intrusted, either solely 
or jointly with any other person, with any power of attorney 
for the sale, mortgage, pledge, or other disposition of any pro
perty, real or personal, whether capable of lteing stolen or not, 
fraudulently sells, mortgages, pledges, or otherwise disposes of 
the same or any part thereof, or fraudulently converts the pro
ceeds of any sale, mortgage, pledge or other disposition of such 
property, or any part of such proceeds, to some purpose other 
than that for which he was intrusted with such power of 
attorney. R.S.C., c. 104, s. 02.

The power of attorney must be in writing, and evidence of a verbal 
power will not bring the accused within the scope of this section. R. v. 
Choinard (1874), 4 (jue. Law Rep. 220.

An indictment for stealing under a power of attorney which charges that 
the money appropriated was the proceeds of a sale made by the defendant 
while acting under a power of attorney will not be quashed for failure to 
allege that the power of attorney was one for the sale or disposition of 
property, but particulars will be ordered as to the date, nature or purport of 
the alleged power of attorney. The defect, being only a partial one, was cured 
by verdict, and cannot be given effect to upon a reserved case as to whether 
a verdict of guilty on such indictment was valid or not. R. v. Fulton 
(1900), 5 Can. Cr. Cas. 36; R..I.Q- 10 Q.B. 1.

A count in an indictment charging that the defendant acting under a 
power of attorney fraudulently sold certain bank shares and fraudulently 
converted the proceeds “and did thereby steal the said proceeds ” is not 
bad as charging two offences, and the reference to the fraudulent sale and 
fraudulent conversion are to be taken as descriptive of the means whereby 
the offence of stealing under a powrer of attorney was committed. Ibid.

Punishment.]—See sec. 320.

3IO. Misappropriating proceeds held under direc
tion.—Every one commits theft who, having received, either 
solely or jointly with any other person, any money, or valuable 
security, or any power of attorney for the sale of any property, 
real or personal, with a direction that such money, or any part
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thereof, or the proceeds, or any part of tlie proceeds of such 
security, or such property, shall l>e applied to any purpose or 
paid to any person specified in such direction, in violation of 
good faith and contrary to such direction, fraudulently applies 
to any other purpose or pays to any other person such money 
or proceeds, or any part thereof.

2. Provided, that where the person receiving such money, 
security, or power of attorney, and the person from whom he 
receives it, deal with each other on such terms that all money 
paid to the former would, in the absence of any such direction, 
be properly treated as an item in a debtor and creditor account 
between them, this section shall not apply unless such direction 
is in writing.

ïalnable security.—See definition in sec. 3 (c.c.). A document which is 
ii complete bill of exchange in nil respects except thnt it lacks the signature 
of the drawer is, when in the hands of the intended drawer, a “security for 
the payment of money”; It. v. Bowerman, [1891] 1 Q.B, 112; and therefore 
within the statutory definition above referred to.

Property, real or personal.]—See definition in sec. 3 (»».).
2lie direction to apply proceeds.]—Defendant, a broker, had from time to 

time gratuitously made investments in bonds, etc., on the stock exchange 
as agent for the prosecutrix. He wrote to her enclosing a contract-note for 
three Japanese bonds at £112 each, saying he was fortunate in securing them 
for her, and that he had no doubt of her ratifying what he had done. The 
contract-note was signed by the defendant in the form of a sold-note from 
him to the prosecutrix. On the same day the prosecutrix wrote to the 
defendant thnt she had received the contract-note for three Japanese bonds 
and his letter, and that she “ enclosed a cheque for £336 in payment.” The 
cheque was payable to the defendant’s order and was endorsed and cashed 
by him but he never paid for the bonds which after being carried over from 
time to time were sold by his order and he applied the proceeds of the 
cheque to his own use. It was held that the letter from the prosecutrix say
ing that she enclosed the cheque for £336 in payment, was a sufficient direc
tion to apply the cheque or its proceeds to take up the Japanese bonds by 
paying the seller if not delivered, and if delivered by paying himself the 
defendant, and the conviction of the defendant was confirmed. R. v. 
Christian (1873), L.R. 2 C.C.R. 94, 12 Cox C.C. ,r>02.

Punishment.]—See sec. 320.

2111. Theft by CO-Owner.—Theft may be committed by 
the owner of anything capable of being stolen against a 
person having a special property or interest therein, or by a 
person having a special property or interest therein against 
the owner thereof, or by a lessee against his reversioner, or bv 
one of several joint owners, tenants in common, or partners of 
or in any such thing against the other persons interested therein, 
or by the directors, public officers or members of a public com
pany, or body corporate, or of an unincorporated body or 

18—CK1M. CODE.
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society associated together for any lawful purpouc, against such 
public company or body corporate or unincorporated Imdy or 
society. It.S.l c. 104, s. 58.

Semble, that this section would he applicable to the case of a partner 
defrauding his co-partner. Major v. McCraney (1898), 2 Can. Cr. Cas. 547, 
554 (8.C. Cun.).

As to the meaning of the phrase ‘‘ anythingcapable of being stolen ” see 
sec. 305 and note to sec. 354.

Punishment.]—The limit of punishment under this section is seven years 
imprisonment, unless the offender has been previously convicted of “ theft,” 
in which case the limit is ten years. Sec. 35U.

Agreement for stifling a prosecution.]—In .loues v. Merionethshire Per
manent, [1802] 1 Ch. 173, affirming [1801] 2 Ch. 587, the facts shewn were 
that the secretary of a building society, who had made default in accounting 
for money paid to him, was threatened by the society with a prosecution for 
embezzlement, lie thereupon applied to certain relatives for assistance, 
and they gave a written undertaking to the society to make good the greater 
part of the amount due from the secretary, the expressed consideration 
being the forbearance of the society to sue the secretary for the sum for 
which the relatives made themselves l'esponsible. In pursuance of that 
undertaking they gave two promissory notes and some title deeds as collat
eral security to the society. The relatives in giving the undertaking were 
actuated by a desire to prevent the prosecution, and that was known to the 
directors of the society, but no express promise was made that there should 
be no prosecution. It was held by the Court of Appeal (Lindley, Bowen, 
and Fry, L.JJ.,) that it was an implied term of the agreement that there 
should be no prosecution ; that the agreement was, therefore, founded on an 
illegal consideration and void : and that the society could not recover on the 
promissory notes or enforce the securities. “ Bowen, L.J., there said : 
“ Reparation is a duty which the offender owes quite independently of his 
fear of prosecution or otherwise, and it would be absurd to lay down as an 
impossible counsel of perfection, that the relative of an offender, and his 
friends are not justified, nay, even are not bound, in certain instances, to 
assist him to make reparation to those whom lie has injured. . . . The
law certainly is not anxious to discourage reparation : but you must come 
back, after reparation made, to the one dominant test in each case. It is a 
circumstance which may be lawfully taken into consideration that the 
offender lms done his best himself, or with the assistance of his friends, to 
make good his wrong. But the test is, what is the moral duty of the per
son who has been injured to himself and to others ? He must make no bar
gain about that. If reparation takes the form of a bargain then, to my 
mind, the bargain is one which the court will not enforce.”

The mere expectation on the part of the relatives who aid the offender to 
make reparation that a prosecution would not take place, would not be suffi
cient to nullify the transaction : Ward v. Lloyd (1843). (i Man. & G. 785. 
In order to amount to a defence on the ground of illegality there must be an 
agreement not to prosecute. Jones v. Merionethshire, [1892] 1 Ch. 173, 
182, per Lindley, L.J.

There is no distinction between getting a security for a debt from the 
debtor himself and getting it from a third person who is under no obligation 
to the creditor. A threat to prosecute is not of itself illegal, and does not 
necessarily vitiate a subsequent agreement by the debtor to give security 
for a debt which he justly owes to his creditor, although the transaction out 
of which the debt arises possibly involves a criminal as well ns a civil lia
bility. Flower v. Sadler (1882), 10 Q.B.D. 572 (C.A.).
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If the agreement lie made upon the mideratunding that the accused allait 
be discharged from custody, although not so stated in express tenus, it is 
illegal and void. Leggatt v. Brown (181th), ‘JD Ont. K. 530, affirmed (IhUU) 
30 Ont. K. 225.

«1*. Concealing gold or silver with intent to 
defraud partner in claim. Every one commits theft who, 
witli intent to defraud his co-partner, co-adventurer, joint ten
ant or tenant in common, in any mining claim, or in any share 
or interest in any such claim, secretly keeps hack or conceals 
any gold or silver found in or upon or taken from such claim. 
R.S.C., c. 164, s. 31.

Search warrant for mincit ijoht, etc.]—On complaint in writing made to 
any justice of the county, district or place, by any person interested in any 
mining claim, tlmt mined gold or gold-hearing quartz, or mined or 
unmanufactured silver or silver ore, is unlawfully deposited in any place, 
or held by any person contrary to law, a general search warrant may be 
issued by such justice, as in the case of stolen goods, including any 
number of places or persons named in such complaint; and if, upon such 
search, any gold or gold-bearing quartz, or silver or silver ore is found 
to be unlawfully deposited or held, the justice shall make such order 
for the restoration thereof to the lawful owner as he considers right.

The decision of the justice in such case is subject to appeal as in 
ordinary cases coming within the provisions of Part LVIII. Sec. 571 (2).

Punishment.]—The offence is declared indictable and a limit of punish
ment fixed by sec. 343 at two years imprisonment.

IÜ Husband and wife. -No husband shall be con
victed of stealing, during cohabitation, the property of his 
wife, and no wife shall be convicted of stealing, during co
habitation, the property of her husband ; but while they are liv
ing apart from each other, either shall be guilty of theft if he 
or she fraudulently takes or converts anything which is. by 
law, the property of the other in a manner which, in any other 
person, would amount to theft.

2. Every one commits theft who, while a husband and wife 
are living together, knowingly—

(a) assists either of them in dealing with anything 
which is the property of the other in a manner which would 
amount to theft if they were not married : or

(b) receives from either of them anything, the property 
of the other, obtained from that other by such dealing as 
aforesaid.

In the case of R. v. Streeter, [1000] 2 Q.R. 601. two prisoners, a man and 
a woman, were indicted for stealing property in a dwelling house, and 
also for receiving the same property. The woman was the prosecutor’s 
wife and the man had lodged in the house. After he left, the woman
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packed up the property in question which belonged to her husband, and 
sent it to the man and* afterwards left the house and joined him, and the 
two lived together. The property was found in their possession. It was 
held that the man could not lie convicted of receiving, although he knew 
the goods were the husband’s, because the stealing by a wife of her 
husband's property did not amount to a felony at common law, and was 
only made a criminal offence by the English Married Woman’s Property 
Act 1882. But under sub-section (2) of this section the man would be 
guilty of theft by his complicity in receiving the goods.
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PART XXV.

RECEIVING STOLEN GOODS.
Sect.
31Jf. Receiving properly dishonestly obtained.
315. Receiving stolen post letter or post letter bag.
3W. Receiving property obtained by offence punishable on 

summary conviction.
317. When receiving is complete.
SIS. Receiving after restoration to owner.

4. Receiving property dishonestly obtained
Every one is guilty of an indictable offence, and liable to four
teen years’ imprisonment, who receives or retains in his posses
sion anything obtained by any offence punishable on indictment, 
or by any acts wheresoever committed, which, if committed in 
Canada after the commencement of this Act, would have con
stituted an offence punishable upon indictment, knowing such 
thing to have been so obtained. R.S.C., c. 164, s. 82.

Receiving stolen property.]—In the offence of receiving stolen goods the 
stolen goods must have been taken and stolen by a person other than the 
person accused of receiving. R. v. Lamoureux (1000),4 Can. Cr. ('as 101.

The essential elements of the offence of receiving stolen goods 
are not included in the offence of “housebreaking and theft," and a 
conviction for receiving stolen goods cannot be rendered on the "speedy 
trial ” of a person charged only with housebreaking and theft. Ibid.

Having in one’s possession, includes not only having in one’s own 
personal possession, but also knowingly—

(i.) having in the actual possession or custody of any other person ;

(ii.) having in any place (whether belonging to or occupied by one’s
self or not) for the use or benefit of one’s self or of any other person.
Sec. 3 (It).
Evidence of guilty knowledge may consist of proof that the accused 

bought the stolen property at very much under its value ; 1 Male 619; or 
falsely denied his possession of it. Archbold Cr. Ev. 519.

A person having a joint possession with the thief may be convicted as a 
receiver. Sec. 317; McIntosh v. R. (1894), 23 Can. S.C.R. 180, 193; R. v. 
Smith (1855), Dears. C.C. 494; R. v. Wiley (1850), 2 Den. C.C.37. And so 
may the person who aids in concealing or disposing of it. Sec. 317.

When the principal has been previously convicted, such conviction is 
presumptive evidence that everything in the former proceeding was rightly 
and properly transacted, but it is competent to the receiver to controvert 
the guilt of the principal. Per Taschereau, J., in McIntosh v. R. (1894), 
23 Can. S.C.R. at p. 189; 2 Russell on Crimes, 4th ed., 571.
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The confession of the thief is not evidence against the receiver unless 
made in the presence of and concurred in by the latter. K. v. Cox (18f>8), 
1 F. & F. VU ; It. v. Turner (1832), 1 Mood. 347. But the evidence of the 
thief was admissible against the receiver even before the Canada Evidence 
Act; U. v. Ilaslam 2 Lead» C.C. 4U7, subject, however, to proper directions 
being given to the jury as to its weight if uncorroborated, it being the 
evidence of an accomplice, R. v. Robinson ( 18U4), 4 F. & F. 43.

As to receiving after restoration to owner see sec. 318.

Indictment.] Every one charged with receiving any property knowing it 
to have been stolen, may be indicted, whether the person by whom such 
property was obtained has or has not been indicted or convicted, or is or is 
not amenable to justice. Bee. t>27. When any property has been stolen 
any number of leceivers at different times of such property, or of any part 
or parts thereof, may be charged with substantive offences in the some 
indictment, and may be tried together, whether the person by whom the 
property was so obtained is or is not indicted with them, or is or is not in 
custody or amenable to justice. Bee. ($27 (2).

Previous conviction os evidence of knowledge.\ Bee sec. 717 as to cases 
where the stolen property is fourni in the possession of an accused person 
who has been previously convicted “of any offence involving fraud or 
dishonesty."

licccnt possession as evidence. ] I'pon an indictment for receiving stolen 
goods, there should bo some evidence to shew that the goods were in fact 
stolen by some other person, and a conviction for receiving should not be 
had on such evidence of taking possession as would ordinarily prove the 
defendant guilty of the theft. R. v. Densley (1834), ('»('. & I*. 39V. In the 
latter case the evidence was that tin- goods, having been discovered, after 
the loss, concealed in an old engine-house, several persons kept watch, and 
one of the prisoners came alone in the night and took the goods out of the 
engine-house, lie was immediately seized and dropped the bag in which 
the goods were, in a field of grain, and shortly afterwards the other 
prisoners came up and carried the bag away. Patteson, .1., in summing up 
to the jury on a trial for receiving, said that this was evidence on which 
persons are constantly convicted of stealing; that if the jury were of 
opinion that some other person stole it, and that the prisoners knew of that 
fact, and planned together in order to get the goods away, they might be 
convicted of receiving ; there was no evidence that any other person stole 
the property, but “if there hail been evidence that some one person had 
been seen near the house from which the property was taken, or there had 
been strong suspicions that some one person stole it, then those cir
cumstances would have been evidence that the prisoners received it. knowing 
it to have been stolen." I’atteson, .1., in R. v. Densley (1834), (5 C. & P., 
at page 400.

In Deer’s case (18021. 1 Leigh & Cave’s Crown Cases, 240, the prisoner 
had been a lodger in the prosecutor’s house and left the same. On the 
following day the prosecutor’s wife also left, taking with her a small 
bundle. Two days afterwards the prisoner was found in company with the 
prosecutor’s wife, who was passing by the prisoner’s name, on board a ship 
bound from England to Canada. Property belonging to the prosecutor of a 
bulk greater thou could have been comprised in the bundle taken toj the wife, 
was found in the prisoner’s possession on the ship, some part being upon 
his person. It was held by the court for Crown cases reversed, com
posed of Pollock, C.B., Wightman, .1,, Williams, ,1., Channell, B., and 
Mellor, .1., that such was some evidence to support a conviction for re
ceiving the property knowing it to have been stolen.
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A person may steal, hand over to another, and afterwards receive from 
him again, and so he both a principal and a receiver, just as a person may 
he an accessory before the fact, and afterwards receive the goods knowing 
them to have been stolen. K. v. Hughes (18(H)), Hell C.C. -4L*.

Where, on the trial of an indictment for receiving a stolen shirt, it 
appeared doubtful whether the principal felony had not been committed by 
several persons, and the only evidence against the prisoner was the pos
session of the shirt and a statement made by her that she had received it 
from another person, it was objected that there was no evidence of re
ceiving, with knowledge that it had been stolen, Littledale, .1., said: “ In 
a case on the early part of this circuit, the only evidence was recent pos
session, and the counsel for the prosecution urged that that was evidence 
of receiving, but I held that it was not. I hold it essential to prove that 
the property was in the possession of some our else before it came to the 
prisoner: here the prisoner said some one brought the shirt to her: that is 
an admission that it had been in the possession of some one else; that is 
evidence of receiving.” It. v. Sarah Cordy (1832), (lloucester Assizes, 
Littledale, .1., cited 2 Russell on Crimes, (1th ed., 438.

Where the thief, who had pleaded guilty, had admitted to a constable 
in the presence of the prisoner, who was indicted as receiver, that he had 
stolen the property, and this was the principal evidence of the larceny, it 
was held that the thief's confession was evidence to go to the jury against 
the receiver. It. v. Cox (1868), 1 F. A- F. DO, per Crowder, .1. Hut a con
fession of the principal in the absence of the receiver is not evidence 
against the latter. R. v. Turner (1832), 1 Moo. C.C. 347. The necessary 
evidence that the offender knew the goods which he has received to have 
been originally stolen, may be collected from the circumstances of the 
particular case. Russell on Crimes, 440. And the buying goods at an 
undervalue is presumptive evidence that the buyer knew they were stolen.
I Hale fill), 2 Fast P.C., oh. 10, sec. 163, p. 706.

Recent possession of stolen property is evidence either that the person 
in possession stole the property or that he received it. knowing it to be 
stolen, according to the circumstances of the case. So, where goods have 
been stolen from a dwelling house, if the defendant were apprehended a few 
yards from the outer door with the stolen goods in his possession, there 
would arise a violent presumption of his having stolen them: but if they 
were found in his lodgings some time after the larceny, and he refused to 
account for his possession of them, this, together with proof that they were 
actually stolen, would amount not to a violent, but to a probable pre
sumption merely. Archbold's Crim. Pleading ( 1900), 312. Hut if the pro
perty were not found recently after the loss, asfor instancenot until sixteen 
months after, it would be but a light or rash presumption and entitled to 
no weight. Anon (1820), 2 C. A P. 469; It. v. Adams (1829), 3 C. & P. 
•500; R. v. Cooper (1862), 3 <’. A K. 318.

If the prisoner give a reasonable account of the manner in which he 
became possessed of the goods, this will so far rebut the presumption as to 
throw it upon the prosecutor to negative that account. R. v. Crowhurst 
(1844), 1 C. A K. 370; R. v. Smith (1845), 2 C. A K. 207; R. v. Hornier 
(1848), 2 Cox C.C. 487.

Where, on a charge of receiving, it was proved that the prisoner had 
told the constable who found the stolen property in his possession, that he 
had purchased it from a tradesman in the same town, and that tradesman, 
although known, was not called for the prosecution, it was held to be un
necessary to call the tradesman if the jury could fairly infer from the other 
circumstances of the case that the prisoner's statement was false. R. v. 
Ritson (1884), 16 ('ox C.C. 478 ((«rove, Hawkins, Stephen, W. Williams and 
Matthew, ,1.1.). It is a question in each case, under the particular cir
cumstances of the case, whether it is necessary to call the third party 
vouched by the prisoner. Ibid.
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Finding of other stolen property.] - It in provided by nee. 710 that when 
proceedings are taken against any person for having received goods knowing 
them to lie stolen, or for having in his possession stolen property, evidence 
may be given, at any stage of the proceedings, that there was found in the 
possession of such person other property stolen within the preceding period 
of twelve months, and such evidence may be taken into consideration for 
the purpose of proving that such person knew the property which forms the 
subject of the proceedings taken against him to be stolen: Provided, that 
not less than three days' notice in writing has been given to the person 
accused that proof is intended to he given of such other property, stolen 
within the preceding period of twelve months, having been fourni iu his 
possession ; and such notice shall specify the nature or description of such 
other property, and the person from whom the same was stolen. See note 
to sec. 716.

SIS. Receiving stolen post letter or post letter 
bag. -Every one is guilty of an indictable offence, an liable 
to five years’ imprisonment who receives or retains in his pos
session, any post letter, post letter lmg, or any chattel, money or 
valuable security, parcel or other thing, the stealing whereof is 
hereby declared to he an indictable offence, knowing the same to 
have been stolen. K.S.C., e. 35, s. 84.

This section is taken from the “ Post Office Act” and the words “any 
chattel, etc., the stealing whereof is hereby declared to be an indictable 
offence,” have reference to the Post Office Act and not to the Code.

Indictment.]—Sec. 6-4 provides that when an offence is committed in 
respect of a post letter bag, or a post letter, or other mailable matter, 
chattel, money or valuable security sent by post, the property of such post 
letter bag, post letter, or other mailable matter, chattel, money or valuable 
security may, in the indictment preferred against the offender, be laid in 
the Postmaster-General ; and it shall not lie necessary to allege in the 
indictment, or to prove upon the trial or otherwise, that the post letter bag, 
post letter or other mailable matter, chattel or valuable security was of any

The property of any chattel or thing used or employed in the service of 
the post office, or of moneys arising from duties of postage, shall, except 
in the cases aforesaid, be laid in His Majesty, if the same is the property of 
His Majesty, or if the loss thereof would be borne by His Majesty, and not 
by any person in his private capacity. Sec. 624 (2).

In any indictment against any person employed in the post office of 
Canada for any offence against this Act, or against any person for an offence 
committed in respect of any person so employed, it shall be sufficient to 
allege that such offender or such other person was employed in the post 
office of Canada at the time of the commission of such offence, without 
stating further the nature or particulars of his employment. Sec. 624 (3).

The expression “post letter” means any letter transmitted by the post 
or delivered through the post, or deposited in any post office, or in any 
letter box put up anywhere under the authority of the Postmaster General, 
whether such letter is addressed to a real or a fictitious person or not, and 
whether it is intended for transmission by the post or delivery through 
the post or not; and a letter shall be deemed a post letter from the time of 
its being so deposited to the time of its being delivered to the person to 
whom it is addressed, or so long as it remains in the post office or in any 
such letter box or is being carried through the post : and a delivery to any 
person authorized to receive letters for the post shall be deemed a delivery
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at the post oflice, and a delivery of any letter or other mailable matter at 
the house or office of the person to whom the letter is addressed, or to him, 
or to his servant or agent, or other person considered to be authorized to 
receive the letter or other mailable matter, according to the usual manner 
of delivering that person’s letters, shall be a delivery to the person 
addressed. 1 Edw. VII., eh. 19, sec. 1, amending the Post Office Act, 
R.8.C. eh. 35, sec. 2 (c).

:t I « Receiving property obtained by offence pun
ishable on summary conviction. Every one who receives 
or retains in his possession anything, knowing the same to lie 
unlawfully obtained, the stealing of which is punishable, on 
summary conviction, either for every offence, or for the first and 
second offence only, is guilty of an offence, and liable, on sum
mary conviction, for every first, second, or subsequent offence 
of receiving, to the same punishment as if he were guilty of a 
first, second, or subsequent offence of stealing the same. R.S.V.. 
e. 164, s. 84.

:tir When receiving is complete. — The act of
receiving anything unlawfully obtained is complete as soon 
as the offender has, either exclusively or jointly, with the thief 
or any other person, possession of or control over such thing, 
or aids in concealing or disposing of it.

:tlH Receiving after restoration to owner.—When 
the thing unlawfully obtained has been restored to the owner, 
or when a legal title to the thing so obtained has been acquired 
by any jierson, a subsequent receiving thereof shall not he an 
offence, although the receiver may know that the thing had 
previously lieen dishonestly obtained.

Tile leading English case on the subject—R. v. Villensky, [1H92] 2 Q.R. 
tVDT —is in accordance with the law as here declared.
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part XXVI.

PUNISHMENT OF THEFT AND OFFENCES RE
SEMBLING THEFT COMMITTED BY PAR

TICULAR PERSONS IN RESPECT OF 
PARTICULAR THINGS IN PAR

TICULAR PLACES.
Sect.
310. Clerks and servants.
320. Agents and attorneys.
321. Publie servants refusing to deliver up chattels, moneys or

honks, etc., lawfully demanded of them.
•122. Tenants and lodgers.
•121. Testamentary instruments.
324. Document of title to lands. •
323. .Judicial or official documents.
320. Stealing post letter hags, etc.
327. Stealing post letters, packets and keys.
323. Stealing mailable matter other than post letters.
320. Election documents.
33(1. Railway tickets.
331. Cattle.'
332. Dogs, birds, beasts and other animals.
333. Pigeons.
334- Oysters.
333. Things fixed to buildings or to land.
330. Trees in pleasure grounds, etc., of five dollars’ value— 

trees elsewhere of twenty-five dollars’ value.
337. Trees of the value of twenty-five cents.
33S. Timber found adrift.
330. Fences, stiles arid gates.
340. Failing to satisfy justice that possession of tree, etc., is

lawful.
341. Roots, plants. etc., growing in gardens, etc.
342. Roots, plants, etc., growing elsewhere than in gardens, etc.
343. Ores of metals.
344• Stealing from the person.
345. Stealing in dwelling-houses.
840. Stealing by picklocks, etc.
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347. Stealing in manufactories, etc.
34 S'. Fraudulently disposing of goods intrusted for manufac- 

/ un\
349. Stealing from ships, wharfs, etc.
350. Stealing wreck.
351. Stealing on railways.
352. Stealing things deposited in Indian graves.
353. Destroying, etc., documents.
354. Concealing.
355. Bringing stolen properly into Canada.
350. Stealing things not otherwise provided for.
557. Additional punishment when value of property exceeds 

two hundred dollars.

(Amendment of 1894.)
319 Theft by clerks and servants. -Every one is 

guilty of an indictable offence and liable to fourteen years’ 
imprisonment, who—

(a) being a clerk or servant, or being employed for the 
purpose or in the capacity of a clerk or servant, steals any
thing belonging to or in the possession of his master or 
employer ; or

(I)) being a cashier, assistant cashier, manager, officer, 
clerk or servant of any bank, or savings bank, steals anv 
bond, obligation, hill obligatory or of credit, or other bill 
or note, or any security for money, or any money or effects 
of such bank or lodged or deposited with anv such bank ; 
or

(c) being employed in the sendee of His Majesty, or of 
the Government of Canada or the Government of any Prov
ince of Canada, or of any municipality, steals anything in 
his possession bv virtue of his employment. B.R.C., c. HH, 
ss. 51, 52, 53, 54, and 50.

Evidence.]—Section 319 denis with the offence of theft by 11 clerk or 
servant while sec. 308 includes cases of misappropriation in which the 
accused though he may not have been either a clerk or a servant of the 
person to whom he was to account, and though not bound to deliver over 
the identical money or valuable security received by him, fraudulently con
verts the same to his own use or fraudulently omits to account for the same 
or the proceeds, having received the same “on terms requiring him to 
account for or pay the same or the proceeds thereof, or any part of such 
proceeds to any other person."

The test ns to whether a person is a “ clerk or servant” is : was he 
under the control of and bound to obey his alleged master? R. v. Negus
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(1873), L.R. - C.C.R. 34, 12 Cox 402. To constitute the offence formerly 
designated “ embezzlement ” there must have been an employment us 
clerk or servant, the receipt of the money by him must have been for and 
on behalf of the master, and the fraudulent appropriation by him must have 
taken place before the money got into the master's possession. Ferris v. 
Irwin, 10 U.C.C.P. 117.

Where the accused was employed by the prosecutor to solicit orders and 
collect monies, for which he was paid by commission, being at liberty to get 
orders when and where he pleased, but to be exclusively in the employ of 
the prosecutor and to give his whole time to the prosecutor’s service, it was 
held that he was the “ servant ” of the prosecutor. R. v. Bailey (1871), 12 
Cox 50. And where a director of a joint stock company was employed at a 
salary to superintend its business and collect monies due to the company, 
he is a servant of the company. R. v. Stuart. [1894] 1 Q.B. 310. But a 
person employed by the prosecutors as their agent for the sale of coal on 
commission and to collect money in connection with his orders, but who 
was at liberty to dispose of his time as he thought best and to get or abstain 
from getting orders as he might choose was held not to be a “ clerk ” or 
“ servant.” R. v. Bowers (18(16), L.R. 1 C.C.R. 41, 10 Cox C.C. 2f>0.

And where the accused was a collector and accountant carrying on an 
independent business, and was employed by the prosecutors to collect 
certain accounts for them on commission, and he was to pay over the net 
proceeds as the collections were made, but time and mode of collecting were 
left to the discretion of the collector, it was held that he was not a 44 clerk ” 
or “ servant ” of the prosecutors. R. vi Hall (1875), 13 Cox C.C. 49.

In Regina v. Topple, 3 Russell Chesley (Nova Scotia), 566, the 
accused, not having been in the employ of the prosecutor, was sent by him 
to one M. with a horse, as to which M. and the prosecutor, who owned the 
horse, and had some negotiations, with an order to M. to give the bearer a 
cheque if the horse suited. Owing to a difference in the price the horse 
was not taken, and the accused brought it back. Shortly afterwards the 
accused, without any authority from the prosecutor, took the horse to M. 
and sold it as his own property or professing to have the right to dispose of 
it, and received the money. It was held the money was not received by the 
accused as clerk or servant of the prosecutor, and a conviction for 
embezzlement was set aside. Regina v. Topple, 3 Russell & dies. 566.

A charge against a city officer for collecting sums of money upon the 
pretence that they were payable to the city and not thereafter accounting 
for the same is not sustainable ns a charge of theft, if in fact the sums col
lected were not payable to the city. To constitute the offence of theft 
(see. 305), or of theft by a clerk (sec. 319 (</)), or of theft by municipal 
employees (sec. 319 (e)), the person alleged to have been defrauded by the 
taking must have had a right at the time of the taking either to the owner
ship or to the possession of the property taken. R. v. Tessier (1900), 5 
Can. Cr. Cas. 73 (Que.).

An indictment against a Government or municipal officer for theft or 
embezzlement under Code sec. 319 (c) would be demurrable if it did not 
allege that the officer had received the money by virtue of his employment, 
but on such being alleged and proved, the wrongful appropriation is an 
offence under sec. 319 (c) whether the property be public (or municipal) 
property or not. Ibid.

The relationship of servant or clerk, etc., is essential to this offence 
and should be proved by the prosecution with proper evidence. If the con
tract of hiring was in writing, and the writing is still in existence, it should 
be produced. R. v. Taylor (1867), 10 Cox C.C. 544. The prisoner’s answer 
to the charge may lie that by the terms of the hiring, he was entitled to 
retain money received by him for the firm to be spent for the firm’s pur
poses and in that case it is essential that the written contract should be 
produced if the firm have it. R. v. Dodson, 33 L.J. (Eng.) 547.
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A false account or false entries of the expenditure of money will afford 
evidence from which a jury may say that aclerk who had money entrusted to 
him by his master lias been guilty of embezzling it, just as much as not account
ing for money received from others for the master will, if the receipt of it or 
the like be denied, afford evidence from which to infer embezzlement. It. v. 
Cummings (1858), 1G U.C.Q.B. 15, 31.

Evidence only of a general deficiency in the clerk’s books will not sup
port the indictment; li. v. (Hass (1877), Ramsay’s Cases (Que.) 18G; but if 
in addition to the evidence of general deficiency there is evidence of unlaw
ful appropriation, though no precise sum paid by any particular person is 
proved to have been taken, it will be sufficient. R. v. Glass (1877), 1 Leg. 
News, Montreal, 141.

A director of a corporation may also be its clerk or servant and amenable 
as such to the provisions of sec. 319. R. v. Stuart, [1894] 1 Q.B. 319.

:t‘iO Agents and attorneys. Every one is guilty of 
an indictable offence and liable to fourteen year»’ imprison
ment who steals anything by any act or omission amounting 
to theft under the provisions of sections three hundred and 
eight, three hundred and nine and three hundred and ten.

See notes to secs. 308, 309 and 310.

321. Public servants. — Every one is guilty of an 
indictable offence and liable to fourteen years’ imprisonment 
who, being employed in the service of IIis Majesty or of the 
Government of Canada, or the Government of any Province of 
Canada, or of anv municipality, and intrusted by virtue of 
such employment with the keeping, receipt, custody, manage
ment or control of any chattel, money, valuable security, hook, 
paper, account or document, refuses or fails to deliver up the 
same to any one authorized to demand it. R.S.C., c. 104, s. 55.

Municipality.]—The expression “municipality ” includes the corpora - 
tiou of any city, town, village, county, township, parish or other territorial 
or local division of any province of Canada, the inhabitants whereof are 
incorporated or have the right of holding property for any purpose. 
Sec. 3 (p).

Valuable security.]—This term is defined by sec. 3 (cc) ante p. 10.

Tenants and lodgers. — Every one who steals 
any chattel or fixture let to he used by him or lier in or with 
any house or lodging is guilty of an indictable offence ami 
liable to two years’ imprisonment, and if the value of such 
chattel and fixture exceeds the sum of twenty-five dollars to 
four years’ imprisonment. B.S.C., c. 164, s. R7.

An indictment may be preferred against any person who steals any 
chattel let to be used by him in or with any house or lodging, or who steals 
any fixture so let to be used, in the same form as if the offender was not a 
tenant or a lodger, and in either ease the property may be laid in the owner 
or person letting to hire. See. 6115.
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It is also an offence under sec. 504 for any person, being possessed of 
any dwelling house or other building or part of any dwelling house or other 
building, which is held for any term of years or other less term or at will, 
or held over after the termination of any tenancy, wilfully and to the preju
dice of the owner to pull down or sever from the freehold any fixture iixed 
in or to such dwelling house or building or part of such dwelling house 
or building.

As to stealing metal fences, area guards, etc., see sec. 335.

Testamentary instruments. — Every one is 
guilty of an indictable offence and liable to imprisonment for 
life who, either during the life of the testator, or after his 
death, steals the whole or any part of a testamentary instrument, 
whether the same relates to real or personal property, or to 
both. B.S.C., c. 164, s. 14.

Every one who destroys, cancels, conceals or obliterates any document 
of title to goods or lands, or any valuable security, testamentary instru
ment, or judicial, official or other document, for any fraudulent purpose, is 
guilty of an indictable offence and liable to the same punishment as if he 
had stolen such document, security or instrument. Sec. 353.

Testamentary instrument.]—The expression “testamentary instrument ” 
includes any will, codicil, or other testamentary writing or appointment, as 
well during the life of the testator whose testamentary disposition it purports 
to be as after his death, whether the same relates to real or personal 
property, or both. Sec. 3 («a).

:V54 Document of title to lands. Every one is 
guilty of an indictable offence and liable to three years’ impris
onment, who steals the whole or any part of any document of 
title to lands or goods. R.S.C., e. 1G4, s. 13.

Document of title.'] — The expression “ document of title to goods” 
includes any bill of lading, India warrant, dock warrant, warehouse
keeper’s certificate, warrant or order for the delivery or transfer of any 
goods or valuable thing, bought and sold note, or any other document used 
in the ordinary course of business ns proof of the possession or control of 
goods, authorizing, or purporting to authorize, either by endorsement or 
by delivery, the possessor of such document to transfer or receive any goods 
thereby represented or therein mentioned or referred to. Sec. 3 (g).

The expression “document of title to lands” includes any deed, map, 
paper or parchment written or printed, or partly written and partly printed, 
being or containing evidence of the title, or any part of the title, to any 
real property, or to any interest in any real property, or any notarial or 
registrar’s copy thereof, or any duplicate instrument, memorial, certificate 
or document authorized or required by any law in force in any part of 
Canada respecting registration of titles, and relating to such title. Sec. 3 (h).

See also note to preceding section.

3‘i.V Judicial or official documents. Every one is 
is guilty of an indictable nfFeneo and liable to three years’ 
imprisonment who steals the whole nr any part of any record, 
writ, return, affirmation, recognizance, cognovit actionem, bill,



Pakt XXVI. l’VNISHMENT OF 'I'll EFT. 287

petition, answer, deeree, panel, proeess, interrogatory, dci>osi- 
tion, affidavit, rule, order or warrant of attorney, or of any orig
inal document whatsoever of or Itelonging to any Court of Jus
tice, or relating to any cause or matter begun, depending or 
terminated in any such Court, or of any original document in 
any wise relating to the business of any office or employment 
under Ilis Majesty, and being or remaining in any office ap|ier- 
taining to any Court of Justice, or in any Government or public 
office. R.S.C., e. 164, s. 15.

See note to sec. 323.

2126. Stealing post letter bags, etc. - Every one is 
guilty of an indictable offence and liable to imprisonment for 
life, or for any term not less than three years, who steals—

(a) a post letter hag; or
(b) a post letter from a post letter hag, or from any 

post office, or from any officer or person employed in any 
business of the post office of Canada, or from a mail ; or

(c) a post letter containing any chattel, money or valu
able security; or

(<1) any chattel, money or valuable security from or 
out of a post letter. K.S.C. c. 35, ss. 70, SO, and 81.

Evidence.] —A confession by an accused person charged with stealing post - 
letters, induced by a false statement made to him by a detect ive employed by 
the prosecution, in presence of a post office inspector, that the accused 
had been seen taking the letters, will render the confession inadmissible 
in evidence against the accused. R. v. MacDonald (1666), 2 Can. Cr. 
Cas. 221.

Post letter.J—The expression “ post letter ’’ means any letter trans
mitted by the post or delivered through the post, or deposited in any post 
office, or in any letter box put up anywhere under the authority of the 
Postmaster-General, whether such letter is addressed to a real or a fictitious 
person or not, and whether it is intended for transmission by the post or 
delivery through the post or not ; and a letter shall be deemed a post 
letter from the time of its being so deposited to the time of its being 
delivered to the person to whom it is addressed, or so long as it remains in 
the post office or in any such letter box or is being carried through the post ; 
and a delivery to any person authorized to receive letters for the post shall 
be deemed a delivery at the post office, and a delivery of any letter or other 
mailable matter at the house or office of the person to whom the letter is 
addressed, or to him, or to his servant or agent, or other person considered 
to lie authorized to receive the letter or other mailable matter, according to 
the usual manner of delivering that person’s letters, shall be a delivery to 
the person addressed. 1 Edw. VII., ch. 19, sec. 1, amending the Post 
Office Act K.S.C. ch. 35, sec. 2 «).

Post letter bag.]—The expression “ post letter bag ” includes a mail 
bag, basket or box, or packet or parcel, or other envelope or covering in 
which mailable matter is conveyed, whether it does or does not actually 
contain mailable matter. Sec. 4; Post Office Act K.S.C.. c. 35; 52 Viet. 
(Can.), c. 20; (sec. 2 (fc)).



Criminal Code.2HH

In the Territories.] — In the North West Territories it is held that the 
accused is entitled to ask for a jury under sec. 67, N.W.T. Act, as the 
offence is not one comprised in the list of cases mentioned in sec. 66, 
N.W.T. Act, not being larceny either at common law or under the 
Larceny Act, nor declared to he larceny under the Act originally creating 
the offence. (38 Viet. (Can.) c. 7, s. 712) ; R. v. MacDonald (1896), 32 
C.L.J. 327, per Scott, J. Regina v. Allen, decided by Rouleau J., on Nov. 
16, 189"), dissented from.

!tüî. Stealing post letters, packets and keys. -
Every one is guilty of nn indictable offence and liable to impris
onment for any term not exceeding seven years, and not less 
than three years, who steals—

(а) any post letter, except as mentioned in paragraph 
(6) of section three hundred and twenty-six ;

(б) any parcel sent by pared jrost, or any article con
tained in any such parcel ; or

( r) any key suited to any lock adopted for use by the 
Post Office Department, and in use on any Canada mail or 
mail bag. H.S.C. c. 3,r>, ss. 79, 83, and 88.

A person improperly inducing a postman to deliver letters to persons 
not entitled to have them, to enable them to commit a fraud, may be 
convicted as a principal with the postman for stealing them. R. v. 
James (1890), 24 Q.B.D. 439.

Destroying post letter.] — Every one is guilty of the indictable offence of 
mischief who wilfully destroys or damages a post letter bag or post letter 
or any street letter box, pillar box or other receptacle established by 
authority of the Post Master General for the deposit of letters or other 
mailable matter; sec. 499 (D.) ; and for such offence is liable to five years 
imprisonment. Ibid.

Post letter.]—See note to last preceding section.
Other postal offences.]—Sec. 89 of the Post Office Act K.8.C. 1886, c. 35 

is still in force. Sec. 981, schedule II. It provides as follows: —
Every one who unlawfully opens, or wilfully keeps, secretes, delays or 

detains, or procures, or suffers to be unlawfully opened, kept, secreted or 
detained, any post letter bag or any post letter- whether the same came 
into the possession of the offender by finding or otherwise howsoever—or 
after payment or tender of the postage thereon, if payable to the person 
having possession of the same, neglects or refuses to deliver up any post 
letter to the person to whom it is addressed or who is legally entitled to 
receive the same -is guilty of a misdemeanor.

The same statute also contains the following enactments:
Every one who encloses a letter or letters, or any writing intended to 

serve the purpose of a letter or post card, in a parcel posted for the parcel 
post—or in a packet of samples or patterns posted to pass at the rate of 
postage applicable to samples and patterns or encloses a letter or post 
card, or any writing to serve the purpose of a letter or post card, or encloses 
any other thing, in a newspaper posted to pass as a newspaper at the rate 
of postage applicable to newspapers (except in the case of the accounts and 
receipts of newspaper publishers, which will be permitted to pass folded 
within the newspapers sent by them to their subscribers)—or encloses a 
letter or any writing intended to serve the purpose of a letter or post card,
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in any mail matter sent by post not being a letter, shall incur a penalty not 
exceeding forty dollars and not less than ten dollars in each case. R.S.C. 
c. 35, 8. 93.

Every one who, with fraudulent intent, removes from any letter, news
paper or other mailable matter sent by post, any postage stamp which has 
been affixed thereon, or wilfully, with intent aforesaid, removes from any 
postage stamp or post card, post band or wrapper which has been 
previously used, any mark which has been made thereon at any post office, 
is guilty of a misdemeanor. R.8.C. 1886, c. 35, s. 94.

Every one who abandons, or obstructs or wilfully delays the passing or 
progress of any mail, or any car, train, locomotive engine, tender, carriage, 
vessel, horse or animal employed in conveying any mail on any railway, 
public highway, river, canal, or water communication, is guilty of a 
misdemeanor: Provided always, that nothing in this section contained shall 
prevent any person from being liable, under any other Act or otherwise, to 
any other or greater punishment than is provided for any offence under this 
section : but no person shall be punished twice for the same offence. 
R.S.C. 1886, c. 35, s. 95.

The punishment for offences under sections 89, 94 and 95 of the Post 
Office Act is regulated by sec. 951 of the Code, which declares that every 
person convicted of an indictable offence for which no punishment is 
specially provided shall be liable to imprisonment for five years.

Stealing mailable matter other than post 
letters. -Every one is guilty of an indictable offence and 
liable to five years’ imprisonment who steals any printed vote 
or proceeding, newspaper, printed paper or book, packet or 
package of patterns, or samples of merchandise, or goods, or of 
seeds, cuttings, bulbs, roots, scions or grafts, or any post card 
or other mailable matter (not being a post letter) sent by mail. 
R.S.C., c. 35, s. 90.

Destroy!ut/ mailable matter.]—Everyone is guilty of the indictable offence 
of mischief who wilfully destroys or damages any parcel sent by parcel post, 
any packet or package of patterns or samples of merchandise or goods, or of 
seeds, euttitigs, bulbs, roots, scions or grafts, or any printed vote or pro
ceeding, newspaper, printed paper or book, or other mailable matter not 
being a post letter, sent by mail; sec. 499 (D.) ; and for such offence is 
liable to five years’ imprisonment. Ibid.

Evidence.]—A confession by the accused person charged with stealing post- 
letters from a post-office box is not admissible in evidence against him if it were 
induced by a false statement made to him by a detective employed by the 
prosecution in presence of a post office inspector, that the accused had 
been seen taking the letters. B. v. MacDonald (1896), 2 Can. Cr. Cae. 221, 
per Scott, J.

3*19. Election documents. -Every one is guilty of an 
indictable offence and liable to a fine in the discretion of the 
Court, or to seven years’ imprisonment, or to both fine and 
imprisonment, who steals, or unlawfully takes from any person 
having the lawful custody thereof, or from its lawful place of 
deposit for the time being, any writ of election, or any return

19—('KIM. CODE.
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to a writ of election, or any indenture, ]>oll-book, voters' list, 
certificate, affidavit, or report, ballot or any document or paper 
made, prepared or drawn out according to or for the require
ments of any law in regard to Dominion, Provincial, muni
cipal or civic elections. Ii.S.C. c. 8, s. 102; c. 104, s. 50.

The offences of destroying, injuring or obliterating poll books, voters’ 
lists, etc., are provided for by sec. 503.

;WO Railway tickets,— Every one is guilty of an 
indictable offence and liable to two years’ imprisonment 
who steals any tramway, railway or steamboat ticket, or any 
order or receipt for a passage on any railway or in any steam
boat or other vessel. R.S.C., c. 164, s. 16.

•tit I. Cattle stealing.—Every one is guilty of an indict
able offence and liable to fourteen years’ imprisonment who 
steals any cattle. R.S.C., c. 164, as. 7 and 8.

Summary trial in N. IV. T.] —The indictable offence of “ stealing cuttle ” 
is theft within the provisions of the North-West Territories Act respecting 
summary trials without a jury. Although the punishment which may be 
awarded on a conviction for stealing cattle is greater than that which may 
be awarded on a conviction for stealing certain other classes of property, 
a person charged with having stolen cattle the value of which does not, in 
the opinion of the trial Judge, exceed $-00, has not the right in the N.W. 
Territories to be tried by jury. R. v. Pachal (1899), 5 Can. Cr. Cas. 34 
(N.W.T.).

Any rattle.]—The expression “cattle ” includes any horse, mule, ass, 
swine, sheep or goat, as well as any neat cattle or animal of the bovine 
species, and by whatever teehical or familiar name known, and shall apply 
to one animal as well as to many. Sec. 3 (</.).

Killing with intent to steal.]—Every one commits theft and steals the 
creature killed who kills any living creature capable of being stolen, with 
intent to steal the carcase, skin, plumage, or any part of suc^ creature. 
Sec. 307.

Killing or wounding rattle.]—Every one is guilty of.the indictable offence 
of “ mischief,” who wilfully destroys or damages any cattle or the young 
thereof, if the damage be caused by killing, maiming, poisoning or wound
ing; sec. 499 (13. {!>.)); and }is liable for such offence to fourteen years’ 
imprisonment. Ibid.

Attempt to injure cattle.]— Everyone is guilty of an indictable offence and 
liable to two years’ imprisonment who wilfully attempts to kill, maim, 
wound, poison or injure any cattle or the young thereof, or wilfully places 
poison in such a position as to be easily partaken of by any such animal. 
Sec. 500. Every one who, having an intent to commit an offence, does or 
omits an act for the purpose of accomplishing his object is guilty of an 
attempt to commit the offence intended whether under the circumstances it 
was possible to commit such offence or not. Sec. 64.

Threats to injure cattle.]—Every one is guilty of an indictable offence and 
liable to two years’ imprisonment who sends, delivers or utters, or directly 
or indirectly causes to be received, knowing the contents thereof, any letter 
or writing threatening to kill, maim, wound, poison or injure any cattle. 
Sec. 502.
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(Amendments of 1000 and 1001.)
» 1 A. Cattle frauds. -Every out* is guilty of an indict

able offence and liable to three years’ imprisonment who—
(a) without the consent of the owner thereof fraudu

lently takes, holds, keeps in his possession, conceals, receives, 
appropriates, purchases or sells, or fraudulently causes or 
procures, or assists in taking possession, concealing, appro
priating, purchasing or selling of any cattle which are found 
astrav ; or

(b) fraudulently refuses to deliver up any such cattle 
to the proper owner thereof, or to the person in charge 
thereof on behalf of such owner, or authorized by such 
owner to receive such cattle ; or

( r) without the consent of the owner, fraudulently, 
wholly or partially obliterates, or alters or defaces, or causes 
or procures to be obliterated, altered or defaced, any brand 
or mark on any cattle, or makes or causes or procures to he 
made any false or counterfeit brand or mark on any cattle.

Eridencc.]—Sec. 707 A of the Code (amendment of 1001), is as follows 
In any criminal prosecution, proceeding or trial, the presence upon any 
cattle of a brand or mark, which is duly recorded or registered under the 
provisions of any Act, ordinance or law, shall be prima facie evidence that 
such cattle are the property of the registered owner of such brand or mark : 
and where a person is charged with theft of cattle, or with an offence under 
paragraph (a) or patagrnph (/*) of section Mill A respecting cattle, posses
sion bv such person or by others in his employ or on his behalf of such 
cattle bearing such a brand or mark of which the person charged is not the 
registered owner, shall throw upon the accused the burden of proving that 
such cattle came lawfully into his possession or into the possession of such 
others in his employ or on his behalf, unless it appears that such possession 
by others in his employ or on his behalf was without his knowledge and 
without his authority, sanction or approval.

(Amendment of 1900.)
:UVi. Stealing domestic animals. Every one who 

steals any dog. or any bird, beast or other animal ordinarily 
kept in a state of confinement, or for any domestic purpose, or 
for any lawful purpose of profit or advantage, is, if the value 
of the property stolen exceeds twenty dollars, guilty of an 
indictable offence and liable to a penalty not exeeeding fifty 
dollars over and above the value of the property stolen, or to 
two years’ imprisonment, or to both, and if the value of the 
property stolen does not exceed twenty dollars, is guilty of an 
offenee and liable upon summary conviction to a penalty not 
exceeding twenty dollars over and above sueh value, or to one 
month’s imprisonment with hard labour.
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2. Every one who, having Iteen previously convicted of 
an offence under this section, is summarily convicted of another 
otTencv thereunder, is liable to three months’ imprisonment 
with hard labour.

Injuries to(toi/s, bints, r/<\]— Every one in guilty of an offence and liable, 
on nummary conviction, to a penalty not exceeding one hundred dollars over 
and above the amount of injury done, or to three months' imprisonment 
with or without hard labour, who wilfully kills, maims, wounds, poisons or 
injures any dog, bird, beast, or other animal, not being cattle, but being 
either the subject of larceny at common law, or being ordinarily kept in a 
state of confinement; or kept for any lawful purpose. Sec. 501. For the 
second offence the offender is liable to a fine or imprisonment, or both, in 
the discretion of the court. Ibid.

Pigeons.—Every one who unlawfully and wilfully 
kills, wounds or hikes any house-dove or pigeon, under such 
circumstances as do not amount to theft, is guilty of an offence 
and liable, upon complaint of the owner thereof, on summary 
conviction, to a penalty not exceeding ten dollars over and 
above tin* value of the bird. R.S.O., c. 164, s. 10.

See. 304 declares that in contemplation of law tame pigions are capable 
of being stolen so long only ns they are in a dovecote or on their owner’s

îtlt-S Oysters. — Every one is guilty of an indictable 
offence and liable to seven years’ imprisonment who steals 
oysters or oyster brood.

2. Every one is guilty of an indictable offence and liable 
to three months’ imprisonment who unlawfully and wilfully 
uses any dredge or net, instrument or engine whatsoever, within 
the limits of any oyster bed, laying or fishery, being the pro
perty of any other person, and sufficiently marked out or known 
as such, for the purpose of taking oysters or oyster brood, 
although none are actually taken, or unlawfully and wilfully 
with any net, instrument or engine, drags upon the ground of 
any such fishery.

.‘1. Nothing herein applies to any person fishing for or 
catching any swimming fish within tin* limits of any oystei 
fishery with any net, instrument or engine adapted for taking 
swimming fish only. R.S.C. c. 164, s. 11.

Initie!went.]—An indictment under this section shall lie deemed suffi
cient if the oyster bed, laying or fishery is described by name or otherwise, 
without stating the same to be in any particular countv or place. Sec. 
fill) (r).
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îlil.V Things fixed to buildings or in land. Every 
one is guilty of an indictable offence and liable to seven years’ 
imprisonment who steals any glass or woodwork ltelougiug to 
any building whatsoever, or any lead, iron, copper, brass or 
other metal, or any utensil or fixture, whether made of metal 
or other material, or of both, respectively fixed in or to any 
building whatsoever, or anything made of metal fixed in any 
land, being private property, or for a fence to any dwelling- 
house, garden or area, or in any square or street, or in any place 
dedicated to public use or ornament, or in any burial ground. 
R.S.C. c. 104, s. 17.

This is n statutory offence amt was not larceny at common law. It. v. 
Millar (1837), 7 C. & 1\ Otto.

A wharf may be a building under this section. It. v. ltice (18f>9), 28 
L.J.M.tJ. «>4; and so may an unfinished structure intended for a dwelling, 
the roof of which has not been completed. If. v. Worrell (1830), 7 ('. & I’. 
HO.

The evidence of a house agent that he managed the property for a non
resident and collected the rents for him is sufficient evidence of the owner
ship of such non-resident in proving an offence under this section. It. v. 
Rrummitt (1801), L. & C. 9.

Trees, etc.—Every one is guilty of an indictable 
offence and liable to two years’ imprisonment, who steals the 
whole or any part of any tree, sapling or shrub, or any under 
wood, the thing stolen Ixdng of the value of twenty-five dol 
lars, or of tin* value of five dollars if the thing stolen grows in 
any park, pleasure ground, garden, orchard or avenue, or in 
any ground adjoining or belonging to anv dwelling-house. 
R.S.(\,e. 104, s. 18.

Unlawful possession of tree.]—Sec sec. 340.

MÎ. Trees of the value of twenty-five cents.
Every one who steals the whole or any part of any tree, sap
ling or shrub, or any underwood, the value of the article stolen, 
or the amount of the damage done, ltcitig twenty-five cents at. 
the least, is guilty of an offence and liable, on summary convic
tion, to a penalty not exceeding twenty-five dollars over and 
above the value of the article stolen or tin» amount of the injury 
done.

2. Every one who. having lteen convicted of any such 
offence, afterwards commits any such offence is liable, on sum 
marv conviction, to three months’ imprisonment with hard 
labour.

3. Every one who, having been twice convicted of any such 
offence, afterwards commits any such offence, is guilty of an



294 i§ :t:*8j Criminal Code.

indictable offence and liable to five years’ imprisonment R.S.C., 
c. 164, e. 19.

The amount of the damage done.'] -This refers to the actual damage to the 
tree itself not consequential injury resulting from the act of the accused, 
and in estimating the amount regard cannot he had to the extra expense of 
replacing part of a heihu. K. v. Whiteman (18.14), Dears. 3.13,12:$ LJ.M.C. 
1L>0.

If several trees he stolen at the same time, or so continuously as to form 
one transaction, it will be suflieient if the value or damage in the aggregate 
is of the statutable amount. K. v. Shepherd (1808), L.K. 1 C.C.K. 118, 11 
Cox C.C. 11U.

Jtona fiile claim.]— if the taking of the trees is done upon a bona tide 
claim of right in respect of the title to the land upon which they are 
growing, the criminal intent will be negatived. Kobichuud v. La Itlanc 
(1808), 34 C.L.J. 324 (N.B.).

Wilfully damaging trees or .shrubs.]—Every one is guilty of an offence 
and liable, on summary conviction, to a penalty not exceeding twenty-five 
dollars over and above the amount of the injury done, or to two months’ 
imprisonment with or without hard labour, who wilfully destroys or damages 
the whole or any part of any tree, sapling or shrub, or any underwood, where
soever the same is growing, the injury done being to the amount of twenty- 
five cents at the least. Sec. 508. Every one who, having been convicted 
of any offence under sec. 508 afterwards commits any such offence, is liable, 
on summary conviction, to a penalty not exceeding fifty dollars over and 
above the amount of the injury done, or to four months’ imprisonment witli 
hard labour. Sec. 508 (2).

3. Every one who. having been twice convicted of any offence under 
sec. 508 afterwards commits any such offence, is guilty of an indictable 
offence and liable to two years’ imprisonment. Sec. 508 (3).

Unlawful possession of tree.]—See sec. 340.

«as Timber found adrift.—Everyone is guilty of an 
indictable offence and liable to three years’ imprisonment 
who—

(a) without the consent of the owner thereof:
(i.) fraudulently takes, holds, keeps in his 

|X)ssession. collects, conceals, receives, appropri
ates, purchases, sells or causes or procures or 
assists to lie taken possession of, collected, con
cealed, received, appropriated, purchased or 
sold, any limiter, mast, spar, saw-lop or other 
description of lumlier which is found adrift in, 
or cast ashore on the bank or beach of, any river, 
stream or lake:

(ii.) wholly or partially defaces or adds, or 
causes or procures to lie defaced or added, any 
mark or number on any such timlier, mast, spar, 
saw-lop or other description of lumber, or makes 
or causes or procures to be made any false or 
counterfeit mark on any such timlier, mast, spar, 
saw-lop or other description of lumber: or
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(6) refuses to deliver up to the proper owner thereof, 
or to the person in charge thereof, on hehalf of such owner, 
or authorized by such owner to receive the same, any such 
timber, mast, spar, saw-log, or other description of lumber. 
R.S.C., c. 104, s. 87.

By tlio Timber Marking Act, K.S.C. 188(i, ch. ti4 it is enacted that every 
person engaged in the business of lumbering or getting ont timber, and 
floating or rafting the same on the inland waters of Canada, within the 
Provinces of Ontario and (Quebec, shall, within one month after lie engages 
therein, select a mark or marks, and having caused such mark or marks to 
be registered in the manner hereinafter provided, shall put the same in a 
conspicuous place on each log or piece of timber so floated or rafted: and 
that every one who violates such provision shall incur a penalty of fifty 
dollars. Sec. 1.

The Minister of Agriculture is directed by that statute to keep at the 
Department of Agriculture, at Ottawa, a book to be called the “ Timber 
Mark Register,” in which any person engaged in the business of lumbering 
or getting out timber as aforesaid, may have his timber mark registered by 
depositing with the Minister a drawing or impression and description in 
duplicate of such timber mark, together with a declaration that the same is 
not and was not in use, to his knowledge, by any other person than himself 
at the time of his adoption thereof: and the Minister, on receipt of the fee 
hereinafter provided, shall cause the said timber mark to lie examined, to 
ascertain whether it resembles any other mark already registered: and if he 
finds that such mark is not identical with, or does not so closely resemble 
any other timber mark already registered as to be confounded therewith, he 
shall register the same, and shall return to the proprietor thereof one copy 
of the drawing and description, with a certificate signed by the Minister or 
the deputy of the Minister of Agriculture, to the effect that the said mark 
has been duly registered in accordance with the provisions of this Act: and 
such certificate shall further set forth the day. month and year of the entry 
thereof, in the proper register: and every such certificate shall lie received 
in all courts in Canada as evidence of the facts tin-rein alleged, without 
proof of the signature. Ibid, sec. 2.

3. The person who registers such timber mark shall thereafter have the 
exclusive right to use the same, to designate the timber got out by him and 
floated or rafted ns aforesaid. Ibid, sec. 3.

Every person, other than the person who has registered the same, who 
marks any timber of any description with any mark registered under the 
provisions of that Act. or with any part of such mark, shall, on summary 
conviction before two justices of the peace, be liable, for each offence, to a 
penalty not exceeding one hundred dollars and not less than twenty 
dollars,—which amount shall be paid to the proprietor of such mark, 
together with the costs incurred in enforcing and recovering the snm •: 
Provided always, that every complaint under this section shall be made by 
the proprietor of such timber mark, or by some one acting on his behalf, 
and thereunto duly authorized. Ibid, sec. 7.

Sec. 708 of the (’ode provides that in any prosecution, proceeding or tria 
for any offence under sec. 338, a timber mark, duly registered under the 
statute just ipioted, on any timber, mast, spar, saw-log or other description 
of lumber, shall be prima facie evidence that the same is the property of the 
registered owner of such timber mark : and possession by the offender, or 
by others in his employ or on his behalf of any such timber, mast, spar, saw- 
log or other description of lumber so marked, shall, in all cases, throw upon 
the offender the burden of proving that such timber, mast, spar, saw-log or 
other description of lumber came lawfully into his possession, or into the 
possession of such others in his employ or on his behalf. Sec. 708.



Criminal Code.296 [$

:WJ> Fences, stiles and gates.—Every one who steals 
any part of any live or dead fence, or any wooden ]>ost, pale, 
wire or rail set up or used as a fence, or any stile or gate, or 
any part thereof respectively, is guilty of an offence and liable, 
on summary conviction, to a penalty not exceeding twenty 
dollars over and above the value of the article or articles so 
stolen, or the amount of the injury done.

2. Every one who, having been convicted of any such 
offence afterwards commits any such offence, is liable, on sum
mary conviction, to three months’ imprisonment with hard 
labour. R.S.C., c. 104, s. 21.

Unlawful possession.]—See sec. 340.

340. Unlawful possession. -Every one who, having in 
his possession, or on his premises with his knowledge, the 
whole or any part of any tree, sapling or shrub, or any under
wood, or any part of any live or dead fence, or any post, pale, 
wire, stile or gate, or any part thereof, of the value of twenty- 
five cents at the least, is taken or summoned before a justice of 
liie peace, and does not satisfy such justice .hat he came lawfully 
by the same, is guilty of an offence and liable, on summary con
viction, to a penalty not exceeding ten dollars, over and aliovn 
the value of the article so in his possession or on his premises.
R.S.C., «•. i«;i. s. 22.

A conviction stated that C. had on his premises a quantity of chopped 
wood, to wit. about half a cord, belonging to F. which said F. states was 
stolen from him, and that said C. could not satisfactorily account for its 
possession. It was held that the conviction was bad, because the enactment 
32 & 33 Viet., ch. 21, sec. 25, under which it was made, (re-enacted in sec. 
340) applied to trees attached to the freehold, not to trees made into cord- 
wood, and because cord wood is not “the whole or any part of a tree ” within 
the statute. Re Caswell (1873), 33 U.C.Q.B. 303.

341 Roots, plants, etc., growing in gardens, etc.
—Every one who steals any plant, root, fruit or vegetable pro
duction growing in any garden, orchard, pleasure ground, 
nursery ground, hot-house, green-house or conservatory, is 
guilty of an offence and liable, on summary conviction, to a 
penalty not exceeding twenty dollars over and above the value 
of the article so stolen or the amount of the injury done, or to 
one months’ imprisonment with or without hard labour.

2. Every one who, having been eonvieted of any snob 
offenee, afterwards commits any such offence, is guilty of an 
indictable offence, and liable to three vears’ imprisonment. 
R.S.C., e. 1fi4, s. 23.
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848 Roots, plants, etc., growing elsewhere than 
in gardens, etc.—Every one who steals any cultivated root 
or plant used for the food of man or beast, or for medicine, or 
for distilling, or for dyeing, or for or in the course of any manu
facture, and growing in any land, open or inclosed, not being a 
garden, orchard, pleasure ground, or nursery ground, is guilty 
of an offence and liable, on summary conviction, to a penalty 
not exceeding five dollars over and above the value of the 
article so stolen or the amount of the injury done, or to one 
month’s imprisonment with bard labour.

2. Every one who, having been convicted of any such 
offence, afterwards commits any such offence, is liable to three 
months’ imprisonment with hard labour. R.S.C. e. 164, s. 24.

848 Ores of metals. —Every one is guilty of an indict
able offence and liable to two years’ imprisonment who steals 
the ore of any metal, or any quartz, lapis, calaminaris, man
ganese, or mundic, or any piece of gold, silver or other metal, 
or any wad, black cawk, or black lead, or any coal, or cannel 
coal, or any marble, stone or other mineral, from any mine, 
bed or vein thereof respectively.

2. It is not an offence to take, for the purposes of explora 
tion or scientific investigation, any s|>ecimen or specimens of 
any ore or mineral from any piece of ground uninclosed and 
not occupied or worked ns a mine, quarry or digging. R.S.C., 
c. 164, s. 25.

Search warrants for mined ore.]—See see. 571.

844 Stealing from the person.—Every one is guilty 
of an indictable offence and liable to fourteen years’ imprison 
ment who steals any chattel, money or valuable security from 
the person of another. R.S.C., c. 164, s. 32.

The offence of stealing, i.e., theft, is committed when the offender moves 
the thing or causes it to move or to lie moved or begins to cause it to become 
movable, with intent to steal it. Sec. 305 (4). It is therefore submitted 
that if the offender merely begins to cause the thing to become movable 
from the person, the offence of stealing from the person is complete.

The removal caused or begun to be caused must be a removal from the 
person. So it was held that where a man went to bed with a prostitute, 
leaving his watch in his hat on the table, and the woman stole it while he 
was asleep, such was not a stealing from the person but stealing in a dwell
ing-house. R. v. Hamilton (1837), 8 & P. 40.

Before the enactment of sec. 305 (4) it, was necessary in orderto constitute 
the offence that the thing taken should be completely removed from the 
person.

Where it appeared that the prosecutor's pocket-book was in the inside 
front pocket of his coat, and the prosecutor felt a hand between his coat and
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waistcoat attempting to get the book out, and the prosecutor thrust his right 
hand down to his book, and in doing so brushed the prisoner’s hand; the 
book was just lifted out of the pocket, an inch above the top of the pocket, 
but returned immediately into the pocket; it was held by majority of the 
judges that the prisoner was not rightly convicted of stealing from the 
person, because from first to last the book remained about the person of the 
prosecutor: but the judges all agreed that the simple larceny was complete. 
R. v. Thompson (1825), R. & M. 78.

Although to constitute the* offence there must be a removal of the 
property from the person, yet a hair’s breadth will do it. Per Alderson, B., 
in R. v. Simpson (1854), Dears. C.C. 121; 24 L.J.M.C. 7. Upon an indict
ment for stealing a watch from the person it appeared that the watch 
was carried by the prosecutor in his waistcoat pocket, and the chain, which 
was attached to the watch at one end, was at the other end passed through 
a button-hole of his waistcoat, where it was kept by the watch-key turned, 
so as to prevent the chain slipping through. The prisoner took the watch 
out of the prosecutor’s pocket and forcibly drew the chain out of the button
hole, but his hand was seized by the prosecutor’s wife; and it then appeared 
that, although the chain and watch-key had been drawn out of the button
hole, the point of the key had caught upon another button and was thereby 
suspended. It was contended that the prisoner was guilty of an attempt 
only; but the Court thought that, as the chain had been removed from the 
button-hole, the felony was complete, notwithstanding a subsequent deten
tion by its contact with the button: and, upon a case reserved, it was held 
that the conviction was right. Ibid.

Theft from the person is an indictable offence, although the amount is 
less than $10, and notwithstanding that the case might have been summarily 
tried by a magistrate without the prisoner’s consent. R. v. Conlin (1897), 
1 Can. Cr. Cas. 41.

If in such case the prisoner consents to be tried by a police magistrate 
having the extended powers of a Court of General Sessions, where such 
consent is given, he is liable to sentence for the more onerous punishment 
which the General Sessions might impose in excess of the powers 
of a “magistrate,” as the term is used in the Summary Trials part, sec. 
782. Ibid.

Where in a charge of pocket picking the evidence in the opinion of the 
Court of Appeal goes no further than to support a reasonable surmise or 
suspicion that the accused was guilty of the offence and lacks the material 
ingredients necessary to establish guilt, the conviction will be quashed 
upon appeal under Cr. Code sees. 744 and 746. R. v. Winslow, 3 Can. Cr. 
Cas. 215 (Man.).

A conviction on summary trial that the accused “attempted to pick the 
pocket” of a person named, sufficiently describes the offence of attempting 
to commit theft. R. v. Morgan (1901), 5 Can. Cr. Cas. 63 (Ont.).

:$4.V Stealing in dwelling-houses. Every one is 
guilty of an indictable offence and liable to fourteen years’ 
imprisonment who—

(n) steals in any dwelling-house any chattel, money or 
valuable security to the value in the whole of twenty-five 
dollars or more; or,

(b) steals any chattel, money or valuable security in 
any dwelling-house, and by any menace or threat puts 
anyone therein in bodily fear. U.S.O.. e. 164, ss. 4S 
and 46.
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A theft by the owner or occupier of the house is covered by this section. 
K. v. Bowden, 2 Mood. C.C. 285; li. v. Taylor, K. A: It. 418. But goods 
which are under the protection of the person of the prosecutor at the time 
they are stolen are not within it. So where the prosecutor was induced by 
the trick of ring dropping to lay down his money upon a table and the 
defendant took it up and carried it away, it was held not to be the offence of 
“ stealing in a dwelling house.” R. v. Owen. 2 Leach 572. And where 
money was delivered to the defendant for a particular purpose by his pro
curement, and he forthwith ran away with it, it is not an offence under this 
section, li. v. Campbell, 2 East 1\C. 044. But if a person on going to bed 
puts his clothes and money by his bedside they are under the protection of the 
dwelling house and not of the person, li. v. Thomas. Car. Supp. 295: li. 
v. Hamilton, 8 C. &. P. 49.

It is a question for the Court and not for the jury whether goods are 
under the protection of the dwelling house or in the personal care of the 
owner, li. v. Thomas, Car. Supp. 295. The section corresponds with 
sec. 00 of the Imperial Act, 24 and 25 Viet. c. 90. under which it is said that 
it is necessary that the goods should bo under the protection of the house 
and be deposited in it for safe custody. Archbold Cr. PI. (19001. 012. But 
property left at a house for a person supposed to reside there will be under 
the protection of the house, ami the stealing of them will be stealing in a 
dwelling house. H. v. Carroll, 1 Mood. C.C. 89.

it46. Stealing by picklocks, etc.—Kwry one is guilty 
of an indictable offence and liable to fourteen years' imprison
ment who, by means of any picklock, false key or other instru
ment steals anything from any receptacle for property locked 
or otherwise secured.

If upon a summary trial for the theft of money from a locked box on a 
ship in port, effected by picking the lock, it is shewn that the accused, one 
of the ship's seamen, had access in common with the other seamen to the 
place where the box was kept, that shortly before the theft was committed 
he had borrowed a small sum of money on the plea that he had none, that 
shortly after the stolen money was missed he had considerably more money 
on him, that he had meanwhile received nothing in respect of wages, that on 
the money being missed he suggested that he should not lie suspected ns he 
had borrowed money from another party named, which latter statement was 
shewn to be untrue, such constitutes legal evidence to support a conviction. 
R. v. MaeCaffery (1900), 4 Can. Cr. ('as. 198 (N.S.).

If, however, the trial judge in making his finding, bases the same upon 
the theory that, ns n matter of law, it would be presumed that it was pos
sible for him to shew how he had come by the money seen in his possession 
and that the onus was upon him to do so, such is an error in law entitling 
the accused to a new trial. Ibid.

341. Stealing in manufactories, etc.— Every one
is guilty of an indictable offence and liable to five years’ impris
onment who steals, to the value of two dollars, any woollen, 
linen, hempen or cotton yarn, or any goods or articles of silk, 
woollen, linen, cotton, alpaca, or mohair, or of any one or more 
of such materials mixed with each other or mixed with any 
other material while laid, placed or exposed, during any stage, 
process or progress of manufacture, in any building, field or 
other place. B.S.C., c. 104, s. 47.
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Stage, process or progress of manufacture.]—Goods may be within this 
section though the texture is complete if they have not yet been brought 
into saleable condition. R. v. Woodhend, 1 M. & ltob. 549.

On an indictment under the English statute, 18 George II. c. 27, for 
stealing yarn out of a bleaching ground, the evidence was that the yarn had 
been spread upon the ground, but was afterwards taken up and thrown into 
heaps in order to be carried into the house, in which state some of it was 
stolen by the prisoner, Thompson, B., held that the case did not come within 
the statute, as there was no occasion to leave the yarn upon the ground in 
the state in which it was taken by the prisoner as a stage, process or prog
ress of manufacture. Hugill’s Case, 2 Russell Cr. 6th ed. 403.

!14H Fraudulently disposing of goods intrusted 
for manufacture. Every one is guilty of an indictable 
offence and liable to two years’ imprisonment, when the offence 
is not within the next preceding section, who, having been 
intrusted with, for the purpose of manufacture, or for a special 
purpose connected with manufacture, nr employed to make, any 
felt or hat, or to prepare or work up any woollen, linen, fustian, 
cotton, iron, leather, fur, hemp, flax or silk, or any such mater
ials mixed with one another, or having Ikm-ii so intrusted, as 
aforesaid, witli any other article, materials, fabric or thing, 
or with any tools or apparatus for manufacturing the same, 
fraudulently disposes of the same or anv part thereof. R.S.C., 
c. 164, s. 48.

H49. Stealing from ships, wharfs, etc. Every one is 
guilty of an indictable offence and liable to fourteen years’ 
imprisonment who—

(a) steals any goods or merchandise in any vessel, barge 
or lmat of any description whatsoever, in any haven, or in 
any port of entry or discharge, or upon any navigable 
river or canal, or in anv creek or basin belonging to or com
municating with any such haven, port, river or canal : 
or

(h) steals any goods or merchandise from any dock, 
wlmrf or quay adjacent to anv such haven. |s>rt, river, canal, 
creek or basin. R.S.O., c. 164, a. 40.

Form FF.—The following form of stating 
the offence is provided for bv Code form FF.
(b) :—“ A stole a sack of flour from a ship called
the------at-------on-------”

(roods or merchandise.]—The words “goods, wares and merchandise” in n 
similar statute. 24 Geo. II. c. 45 (Imp.) were held to extend to such goods 
only ns are usually lodged in vessels or on wharves and quays. R. v. 
Grimes, Post. 79 (a), 2 East P.C. 647 : R. v. Leigh, 1 Leach C.C. 52. A 
passenger’s luggage is included. R. v. Wright. 7 C. &. P. 159.
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Steals from any dock, etc.]—Theft is committed when the offender moves 
the thing or causes it to move or to he moved, or begins to cause it to 
become movable, with intent to steal it. Sec. 305 (4). It is, therefore, 
submitted that an actual removal of the thing from the dock, etc., is not 
essential to the offence.

:t.%0 Stealing wreck.— Every one is guilty of an indict
able offence and liable to seven years’ imprisonment who steals 
any wreck. R.S.C. c. 81, s. 36 (c).

Wreck.—The expression “ wreck ” includes the cargo, stores and tackle 
of any vessel and all parts of a vessel separated therefrom, and also the 
property of shipwrecked persons. Sec. 3 (fid).

;t.%l Stealing on railways.—Every one is guilty of an 
indictable offence and liable to fourteen years’ imprisonment 
who steals anything in or from any railway station or building, 
or from any engine, tender or vehicle of any kind on any rail
way.

A conviction for stealing “in or from” a building charges only one 
offence and is not, because of the disjunctive, void for duplicity and uncer
tainty. R. v. Patrick White (1901), 4 Can. Cr. Cas. 430 (N.S.). •

Stealing things deposited in Indian graves.—
Every one who steals, or unlawfully injures or removes, any 
image, bones, article or thing deposited in or near any Indian 
grave, is guilty of an offenee and liable, on summary conviction, 
for a first offenee, to a penalty not exceeding one hundred dol
lars, or to three months’ imprisonment, and for a subsequent 
offenee to the same penalty and to six months’ imprisonment 
with hard labour. R.S.C., e. 164, s. 98.

SI5!t. Destroying, etc., documents — Every one who 
destroys, cancels, conceals or obliterates any document of title 
to goods, or lands, or any valuable security, testamentary instru
ment, or judicial, official or other document, for any fraudulent 
purpose, is guilty of an indictable offenee, and liable to the 
same punishment as if he had stolen such document, security 
or instrument. R.S.C. e. 164, s. 12.

Maliciously destroying an information or record of a Police Court is an 
offence within this section. R. v. Mason (1872), 22 U.C.C.P. 246.

For the statutory definitions of the terms ‘‘valuable security,*” “ testa
mentary instrument,” “ document of title,” see see. 3.

it.%4. Concealing. —Every one is guilty of an indictable 
offenee and liable to two years’ imprisonment who, for any 
fraudulent purpose, takes, obtains, removes or conceals any
thing capable of lieing stolen.
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The words ut the end of the section “anything capable of being stolen ” 
do not mean anything capable of being stolen by the accused. They include 
anything which comes within the definition given in sec. 303. It. v. Uold- 
staub ( 1896), 10 Man. It. 497. The same expression is used in sec. 311, 
where theft by a co-owner is dealt, with. The gist of the offence created 
by sec. 3f>4 is the concealing for a fraudulent purpose and it is not incum
bent on the prosecution to shew that the fraudulent purpose was accom
plished. R. v. (ioldstaub (1895), 10 Man. R. 497.

Bringing stolen property into Canada —Every 
one is guilty of an indictable offence and liable to seven years’ 
imprisonment who, having obtained elsewhere than in Canada, 
any property by any act which, if done in Canada, would have 
amounted to theft, brings such property into or has the same in 
Canada. R.S.C., c. 164, s. 88.

The receiver of property obtained out of Canada by any nets which would 
if committed in Canada constitute an indictable offence, is liable under sec. 
314, if he knew such thing to have been so obtained.

Property.}—Deeds and instruments relating to or evidencing the title or 
right to any property real or personal or giving a right to recover or receive 
any money or goods, are included in the term “property.” Sec 3 (r).

Stealing things not otherwise provided for.—
Every one is guilty of an indictable offence and liable to seven 
years’ imprisonment who steals anything for the stealing of 
which no punishment is otherwise provided, or commits in 
respect thereof any offence for which he is liable to the same 
punishment as if he had stolen the same.

2. The offender is liable to ten years’ imprisonment if he 
has been previously convicted of theft. R.S.O., c. 164, ss. .1, 6, 
and 85.

This section was enacted to cover all cases under sec. 305 et seq., the 
punishment for which is not specially otherwise provided for.

Procedure.]—Where it is sought to make the accused liable to ten years’ 
imprisonment, it is sufficient, after charging the subsequent offence, to state 
in the indictment that the offender was at a certain time and place, or at 
certain times and places, convicted of theft and to state the substance and 
effect only, omitting the formal part of the indictment and conviction, or of 
the summary conviction, as the case may be, for the previous offence, with
out otherwise describing the previous offence or offences. Sec. 628.

An indictment is not bad by reason of an omission to state who is the 
owner of any property therein mentioned, but the court may, if satisfied 
that it is necessary for a lair trial, order that a particular further describing 
the property be furnished by the prosecutor. Sec. 613 (6).

The form of procedure when a previous conviction for theft is charged, 
is regulated by sec. 676.

Evidence.]—M. was convicted of stealing goods, the property of S. The 
evidence to convict the prisoner with the crime was that of a policeman 
who had him in charge and who stated in cross-examination that he said to 
the prisoner that S. was a good-hearted man, and he (the policeman)
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thought that if S. got his goods back he might not prosecute. About an hour 
after this the prisoner told the policeman that if he went to a certain place 
in the woods, which he described particularly, he would find the goods. 
The policeman went to the place described and found the goods. It was 
held, following the rule laid down by Lord Eldon in Harvey’s case (2 East's 
P.C. 6f>8), that the prisoner’s statement to the policeman was improperly 
admitted. It. v. McCafferty (1886), 25 N.B.K. 396.

Sec. 716, allowing evidence of guilty knowledge to be given by shewing 
the finding in the possession of accused of other stolen property, is limited 
to cases where the charge is either “ receiving ” or “ having in possession 
stolen property ” (see. 314) and, if a charge of theft is joined therewith, it 
would appear that such evidence must then be excluded. See note to sec. 
716.

!l.t1 Additional punishment when value of pro
perty exceeds $200 -If the value of anything stolen, or in 
respect of which any offence is committed for which the offender 
is liable to the same punishment as if he had stolen it, exceeds 
the sum of two hundred dollars, the offender is liable to two 
years’ imprisonment, in addition to any punishment to which 
he is otherwise liable for such offence. R.S.f’., c. 1(H, s. Sfi.
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PART XXVII.

OBTAINING PROPERTY BY FALSE PRETENSES 
AND OTItiBR CRIMINAL FRAUDS ANI) 

DEALINGS WITH PROPERTY.

Sk<t.
35S. Definition of false pretense.
350. Punishment of false pretense.
300. Obtaining execution of valuable security by false pretense. 
361. Falsely pretending to enclose money, etc., in a teller.
302. Obtaining passage by false tickets.
303. Criminal breach of trust.

:«8 Definition of false pretense -A false pretense is 
a representation, either by words or otherwise, of a matter of 
fact either present or past, which representation is known to the 
person making it to be false, and which is made with a fraudu
lent intent to induce the person to whom it is made to act upon 
such representation.

2. Exaggerated commendation or depreciation of the qual
ity of anything is not a false pretense, unless it is carried to 
such an extent as to amount to a fraudulent misrepresentation 
of fact.

3. It. is a question of fact whether such commendation or 
depreciation does or does not amount to a fraudulent misrepre
sentation of fact.

By words or otherwise.}—The false pretence need not be made in words 
or writing, it may be made “ otherwise ” and it will sudice if it is signified 
by the conduct and acts of the accused. It. v. Létnng '1899). 2 Can. Cr. 
('as. 5Of). As put by Bishop (on Crimes, vol. ‘2, par. 4110) “ The pretence
need not be in words, but it may be sufficiently gathered from the acts and 
conduct of the party.”

False pretence by conduct.]—A false pretence need not be in words or in 
writing but maybe in the conduct and acts of the accused. L v. Létnng 
(18!>9), 2 Can. Cr. Cas. Zi05. (Wiirtele, .1., Montreal). In that case a 
debtor had made a judicial abandonment for the benefit of his creditors 
whereby his property became vested in another, and. knowing that he was 
no longer entitled to receive the rent, he presented himself afterwards as 
the landlord to a tenant of the property and received the rent ns he had 
formerly been accustomed to do. It was held that he was properly found 
guilty of a false pretence by his acts and conduct.
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A workman employed by clothiers was to keep an account of the number 
of shearmen employed, and the iimouut of their earnings and wages which 
he was weekly.to deliver in, in writing, to a clerk who paid him the amount. 
He delivered in a false memorandum of the total alleged wages of shearmen 
for the week giving no details and received the amount. The prisoner was 
not allowed to draw any sum that he thought tit on account but only so 
much as had been actually earned by the shearmen. It further appeared 
that the prisoner was required to keep a book with the names of the men 
employed and of the work they had done, and that he hud entered in this 
book the names of several men who had not been employed us having 
earned various sums of money, and had overstated the amount of work done 
by those who were employed so as to make out the total mentioned in the 
memorandum handed in by him. It was held that as the prisoner would not 
have obtained the custody of the particular sum of money but for the false 
memorandum, he was properly convicted, distinguishing it from a case of 
money paid generally on account. K. v. Witchell (1878), ‘2 Kast P.C. 830.

In It. v. Eagleton (1855), 1 Dears. C.C. 515, U Cox C.C. 559, the 
defendant contracted in writing with the guardians of a parish to supply 
and deliver for a certain term to the out-door poor, at such times the 
guardians should direct, loaves of bread, each of a specified weight. The 
guardians were, during such period, to pay certain prices for the bread so 
supplied, on being furnished with a bill of particulars. On a poor person 
applying for relief, the relieving officer gave the applicant a ticket for 
“ bread, one loaf,” the presentation of which to the defendant entitled the 
applicant to receive a loaf. The defendant received the tickets and gave to 
the poor persons presenting them loaves of bread deficient in weight as he 
well knew. The defendant would then return the tickets in the following 
week with a statement in writing of the number of loaves he hud supplied, 
and the relieving officer would credit the defendant's account with the 
guardians with the amount, and the money would then be paid to him at 
the time stipulated in the contract. Tickets were returned by the 
defendant and he was credited with same, but the fraud was discovered 
before the stipulated time for payment of the money had arrived. The jury 
found that the defendant intended to defraud the out-door poor ami that by 
returning the tickets to the relieving officer he intended to represent that In- 
had delivered the loaves mentioned in them of the weights contracted for. 
It was held that, as no false weights or tokens had been used, the defendant 
could not be convicted ns for a common law misdemeanour in supplying to 
the poor persons loaves deficient in weight with intent to injure and defraud 
such persons and to deprive them of proper sustenance and endanger their 
healths. But it was held that the defendant was properly convicted on 
other counts, of attempting to obtain money by false pretences, his 
obtaining the credit in account being the last act depending on himself 
towards obtaining the money. Parke. B., in delivering the judgment of the 
court (Jervis, C.J., Parke, B., Mnule, .1., Wightman. J.,Erle, «!., Platt, P».. 
Williams and Crompton, JJ.) said:—“We think that the contingency of 
the whole sum due to him, being subject to deductions in a future event, 
does not the less make the obtaining credit an attempt to obtain money, if 
it would be so without that contingency: but our doubt has been whether 
the obtaining that credit, though undoubtedly a necessary step towards 
obtaining the money, can be deemed an attempt to do so? The mere inten
tion to commit a misdemeanour is not criminal. Some act is required, and 
we do not think that all acts towards committing a misdemeanour are indict 
able. Acts remotely lending towards the commission of the offence are not 
to lie considered ns attempts to commit, but nets immediately connected 
with it are; and if, in this case, after the credit with the relieving officer for 
the fraudulent overcharge, any further step on the part of the defendant 
had been necessary to obtain payment, ns the making out a further account, 
or producing the vouchers to the board, we should have thought that the

20—crim. conn.
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obtaining credit in account with tlie relieving officer would not have been 
sufficiently proximate to the obtuining the money. Rut, on the Htntemeut 
in this cnse, no other net on the part of the defendant would have been 
required. It was the last act, depending on himself, towards the payment 
of the money, and therefore it ought to be considered as an attempt. The 
receipt of the money appears to have been prevented by a discovery of the 
fraud by the relieving officer; and it is very much the same case, as if, sup
posing rendering an account to the guardians at their office, with the 
vouchers annexed, were a preliminary necessary step to receiving the 
money, the defendant had gone to the office, rendered the account and 
vouchers, and then been discovered, and the money consequently refused.”

It is a fraudulent obtaining of goods by false pretences if delivery of 
the goods was obtained by the purchaser giving in payment his cheque 
upon a bank with which In- had no account, or, even where there is an 
account, if there are insufficient funds thereto meet it and ho knows that it 
will not be paid. It v. Jackson ( 1813), SCainp. 370. The giving of a cheque on 
bankers is a representation of authority to draw, or that it is a valid order 
for payment of the amount. It. v. Ilazelton (1874), L.lt. 2 C.C.ii. 134.

If the money is parted with from a desire to secure the conviction of 
the prisoner there is no obtaining by false pretences. R. v. Mills (1867), 
Dears. X It. 206, 26 L.J.M.C. 70: It*, v. Ilemmell. 26 V.C.tj.B. 316. The 
false pretence must have been the inducing cause to the defrauded party to 
part with his property. Ibid.

If a person offers in exchange for goods the promissory note of another, 
he is to be taken to affirm, although lie says nothing, that the note has not 
to his knowledge been paid either wholly or to such an extent as to almost 
destroy Revalue. R. v. Davies, 18 U.C.Q.B. 180.

Whore an attorney who had been struck off the rolls obtained money 
out of court under such circumstances as amounted to a false pretence 
practised on the court, his object being to obtain the fund that lie might 
retain his costs ont of it. it was held that it was none the leas a false 
pretence by reason of the fact that the accused had intended to pay ami did 
in fact pav over the balance to the person properly entitled. P. v. Parkin- 
eon, 41 rlC.Q.lt. 646.

A person who is present when a false representation is made by another 
person acting in conjunction with him, and who knows it to be false, anti 
gets part of a sum of money obtained by such false pretence, is guilty of 
obtaining such sum of money by false pretences. It. v. Cadden (18(19), 6 
Can. Or. ('as. 46 (N.W.T.).

Rvidenve.]—Where prisoners were indicted for obtaining money by 
false pretences, and the evidence shewed that W., one of the prisoners, 
asked II.. another of the prisoners, for tobacco, and II. handed W. a box, 
saying, “plenty of tobacco there,” and W. sait! In» would bet $60 the box 
could not le» opened without taking a screw-nail out ; II. asked prosecutor 
to step aside, and when he had done so asked the loan of $60 for a few 
minutes, which prosi-cuter loaned to him: W. immediately slipped the 
money out of IPs hands, and went away with it; prosecutor asked II. for the 
money and the latter said: “Come to the hotel and I will give you a cheque,” 
which he did, telling prosecutor it was a bank thirty miles away, the 
Court held that the offence proved was a larceny and not a false pretence, 
pointing out the distinction there is between the possession merely being 
gained by fraud, and the property as well ns the possession being parted 
with hv fraud: (citing It. v. Meknle (IMPS), L.R. I C.C.R. 126 and It. v. 
Prince f 1868), lb. 160); R. v. Haines (1877). 42 V.C.Q.B. 208.

If by means of any trick or artifice the owner of property is induced to 
part with the/hmmmwiiom only, still meaning to retain the right of property, 
the taking by such means will amount to theft: but if the owner part with, 
not only the possession of the goods, but the right of property in them also,
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the offence of the party obtaining them will not l»e theft, but the offence of 
obtaining goods by false pretences. Moscou Cr. Kvid., 1-th ed. (18118) SOU; 
ft. v. Middleton (1873), L.K. 2 C.i’.K. 38.

If a person is convicted upon an indictment for obtaining goods by false 
pretences or other fraud, he cannot afterwards be lawfully tried upon an 
indictment for theft of the same goods, lteg. v. King. [18117] tj.B. 214, 
75 L.T. 3H2. On a trial for false pretences, where the alleged pretence 
is an untrue statement as to the prisoner's position and occupation, 
the opinion of the prosecutor as to such position and occupation, based 
on a letter received by him from the prisoner, is admissible (though not 
conclusive) as evidence of the belief of the prosecutor in the truth of such 
false statement. Ibid. It has been held that a false pretence may consist 
of being garbed in a university cap and gown for the purpose of fraudu
lently obtaining credit. 1{. v. Barnard (1837), 7 C. & I*. 784. dr falsely 
pretending to lie one of a class of traders at a market, ft. v. Burrows 
(1889). II Cox C.C. 258.

Many cases of obtaining goods by false pretences have been tried in 
which tlio pretence was contained in a letter ordering the goods, which made 
no direvt pretence, but which was meant to convey, and did in fact convey, 
the impression that the writer was a person in a large way of business. 
Thus, in ft. v. Cooper (1877), 25 W.ft. 811(5, 2 (j.B.D. 510, the prisoner, who 
was a mere huckster, wrote a letter to the prosecutor ordering from him two 
railway truckloads of potatoes “as samples," and expressing a hope that 
the quality would be good, as then a good trade would follow for both of 
them. The Court for Crown Cases fteserved held that this letter might 
reasonably be construed as containing a representation that the writer was 
a dealer in potatoes in a large way of business, and that it was a question 
for the jury whether he intended the prosecutor to put this meaning upon 
the letter.

In ft. v. King, | 18*17] 1 (j.B. 214, the prisoner was convicted of having 
obtained certain churns by false pretences as to his position and business, 
lie had written a letter to the prosecutor containing these words: “The two 
six-gallon milk churns in order do not require name on them, as they are 
only required for home use.” This letter was produced in evidence bv the 
prosecutor, and he was thereupon asked what opinion he had formed from 
the letter as to the position and occupation of the accused. The question 
was objected to by counsel for the defence, but was allowed, and the answer 
was to the effect that the prosecutor inferred from the letter that the writer 
was either a farmer or a dairyman. The prisoner was convicted, subject to 
I he case stated as to the admissibility of this question and answer.

The objection was based on the ground that the witness was being naked 
to construe a written document, which was a question of law for the court, 
and not :i question of fact. The court, however, hold that the question was 
admissible, not as to whether the latter was capable of bearing the meaning 
put upon it, but for the purpose of shewing whether the prosecutor believed 
the statement made. Hawkins, .1., pointed out that in a charge for obtain
ing goods by false pretences it must be proved (I) that a false pretence was 
made, (2) that the prosecutor believed the pretence, and (3) that the goods 
were obtained by means of the pretence ; and lie held that the only way to 
Had out whether the prosecutor believed the pretence in the letter was to 
ask his opinion of the letter.

The doctrines of commercial agency do not apply to prevent the operation 
of the criminal law. So where one Clark, a policy holder of a fire insurance 
company, conspired with llowse. their local agent, to defraud the company 
and handed to llowse for transmission to the company an unfounded proof 
of claim for pretended losses by fire, and obtained the money through llowse 
from the company, it was held that the knowledge of llowse of the falsity of 
the pretence could not be imputed as the knowledge of the company so as 
to affect the criminality of Clark, ft. v. Clark (1892). 2 R.C.ft. 191.



30H 1$ ***] Criminal Code.

Where a person tenders to another a promissory note of a third party in 
exchange for money or goods, although he may say nothing upon the subject, 
yet he should lie taken by his conduct to affirm or pretend that the note has 
not to his knowledge been paid, either wholly or to such an extent as has 
almost destroyed its value, leaving only such a trifling sum due as would 
make the note a wholly inadequate consideration for what was obtained in 
exchange. And a jury may infer from the conduct of a prisoner in selling 
the note for #100 that he had sold it as if it was unpaid to that amount: and 
the selling of it for that amount when it was all paid but a small amount is 
a “ false pretence.M K. v. Davis (1859), 18 U.C.Q.B. 180.

In the Queen v. Jones, [1898] 1 Q.B. 119, the accused had gone into a 
restaurant with only a half-penny and ordered and consumed a four shilling 
meal. The court held that it was not obtaining goods by false pretences, as 
no representation was made by the prisoner, but that the offence was obtain
ing credit by fraud within the meaning of the Debtors’ Act (Imp.), 18G9, 
see. 111. There is no similar provision to the latter section in the Code.

A representation by the person obtaining goods that he would pay for 
them the following week is not a representation of fact, either past or pre
sent, and any belief by the prosecutor that such a promise was a false 
pretence within the meaning of the Criminal Code is unreasonable. Mott 
v. Milne (1898), HI N.S.R. 372.

On an indictment for the offence of having obtained money by false pre
tences, the defendants cannot be convicted of the full offence when it is 
proved by the discount of their promissory note they had only obtained a 
credit in account, such credit in account being a thing not capable of being 
stolon, but they might, if the evidence shouldestablisli an attempt to obtain 
the money, be convicted of such an attempt. R. v. Boyd (1890), 4 Can. Cr. 
Cas. 219 ’Que. ).

To prove that the board of a corporation hod acted on the faith of the false 
representation made, it is not necessary to examine one or more of the direc
tors, if the fact can be proved by other competent witnesses. R. v. Boyd 
(1890). 4 Can. Cr. Cas. 219 (Que.).

Evidence is admissible of facts which are subsequent to the false repre
sentation, to prove the insolvency of the defendants a very short time after 
the false representation had been made, as an evidence of their knowledge 
of its falsity when they made it. Ibid.

On an indictment for obtaining money by false pretences it appeared 
that the prosecutor took out a #2 bill saying he would get it changed. 
Prisoner offered to change it upon which the prosecutor handed it to him, 
and prisoner kept it without giving the change. It was held that if ill© 
prisoner replied to the prosecutor that he then had the change to give him 
for the bill, and if on that representation he obtained it for the alleged pur
pose of changing it, whether at the time he obtained it he really had the change 
mentioned, or whether his representation in that respect was false and was 
used as a pretence to get the bill; then he would be guilty; but if he did 
not make such representation, or if having so made it, he did not obtain the 
bill on such representation, and having in fact the change to give, although 
wrongfully withholding the change and retaining the bill, in either of these 
instances the prisoner would not be guilty of obtaining the money by false 
pretences. If the inducement to the prosecutor to part with his money was 
on a mere promise to get change, ortochange it, the case would'fnil. R. v. 
Oemmell (1807), 20 V.C.Q.B. 312.

Prisoner having agreed to lend prosecutor #.").000, gave him certain 
drafts, representing that they were good and would be paid, whereas they 
turned out worthless and merely fictitious. On the strength of prisoner’s 
representations prosecutor gave prisoner a note for #1,200. which note 
prosecutor retired before maturity. It was held that an indictment for 
obtaining #1,200 by false pretences was not supported by proof of the above
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fuels, the vu not having been a renewal of the false pretence when the money 
was paid. Though remotely the payment arose from the false pretence, 
yet, immediately and directly, it was made because prosecutor desired to 
retire the note. It. v. tirudv (1800), 26 U.C.Q.B. 13.

It. v. Ullis, [1900] 2 (j.B. 758, was a prosecution for obtaining money by 
falsely pretending that three cheques which the accused gave to the prose
cutors were good and valid orders for the payment of money. The accused 
had been previously acquitted on a similar charge on the prosecution of 
another person. It was held that the facts connected with the charge on 
which the accused had been acquitted could be given in evidence to shew 
that he had no reasonable ground for believing that there would lie funds 
to meet the cheques on which he obtained the money from the prosecutors 
in the case then being tried. The fact that the accused had on another day 
passed a cheque which had been dishonoured was a circumstance to shew a 
course of conduct on the part of the accused, and that the passing of the 
cheques in question was not a matter of forgetfulness, but that they were bad 
to his knowledge. It. v. Ollis, [1900] 2 Q.R. 758,

If the indictment charges a pretence which is proved to have been made, 
but it also appears that the defrauded party gave up the money or property 
wholly in consequence of another subsequent representation, a conviction 
cannot be sustained on the indictment so laid. It. v. Bulmer (1804), 
L. & C. 470.

Where on an athletic sport competition one of the competitors personates 
another party for the purpose of securing a good handicap and falsely 
declares that he had never previously won a prize race, the object of 
obtaining the prizes is not too remote from the false representation. R. v. 
Button, [1900] 2 <j.B.597 ; K. v. Lamer (1880), 14 Cox C.C.497, disapproved.

A debtor who has made a judicial abandonment for the benefit of his 
creditors whereby his property becomes vested in another, and who, 
knowing that he no longer had any right to receive the rent, presents 
himself afterwards as landlord to a tenant of the property, and receives 
the rent as he had formerly been accustomed to do, is guilty of a false 
pretence by his acts and conduct. K. v. Lf-tang (1899), 2 Can. Cr. (’as. 
505.

In the case of R. v. Rhodes, [1899] 1 Q.B. 77, the prisoner had been 
indicted for obtaining from one William Bays a number of eggs by false 
pretences, to the effect that he was a farmer and dairyman and required 
them for his business. The prisoner had advertised in various newspapers, 
under the style of Norfolk Farm Dairy, High Htreet. Mitcham, for new-laid 
eggs, and had obtained consignments of eggs at different dates, extending 
over two months, from Bays and from other persons named Kllston and 
Chambers. He was indicted for the single transaction with Bays. It was 
proved on the part of the prosecution that the prisoner’s business at 
Mitcham was an entire sham, and he was found guilty and sentenced to a 
term of imprisonment. It was held on a case reserved that the evidence of 
Kllston and Chambers of dealings with the prisoner, the one a week and the 
other two months after the offence charged in the indictment, was, on the 
whole, admissible. It was not too remote, since the transactions of these 
witnesses with the prisoner were the result of the same advertisement, 
and went to shew the prisoner’s Intention to carry out one entire scheme 
of fraud by means of a business which was a sham.

To prove a charge of obtaining goods by false pretences where there is 
a lapse of time between the making of the pretence and the delivery of the 
goods, there must be a direct connection between them constituting the 
former a continuing pretence up to the time of deliverv. R. v. IIartv 
(1898), 2 Can. Cr. Cas. 103.
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The word “owner” following the signature of the accused in a letter 

written by him inviting negotiations for the charter of a vessel in his pos
session and managed by him, does not in itself constitute a representation 
by the accused that he is the “ registered owner.” Ibid.

The prisoner represented to the prosecutor that a lot of land on which 
he wished to borrow money had a brick house upon it, and thus procured a 
loan, when in fact the land was vacant. It was held that he was properly 
convicted of obtaining the money under false pretences. R. v. Huppel 
(1861), 21 U.C.Q.B. 281; It. v. Burgon (1866), 1 Dears. & B.C.C. 11,7 Cox 
C.C. 131; K. v. Kagleton (1855), 6 Cox C.C. 569.

When the prosecutor does not intend to part with the right of property 
in the goods or money taken by the defendant, and in some cases does not 
intend to part with the possession of them until they are paid for, and the 
defendant fraudulently gets possession of them contrary to the intention of 
the owner, intending all the time not to pay for them, then the jury may 
find the party guilty of theft. But where the owner voluntarily parts with 
the possession and property In the goods, and intends to vest them in the 
defendant, because he relies on the defendant’s promise to pay the money, 
or bring other property or money in place of those vested in him, then the 
defendant cannot be convicted of theft. Per Kichards, C.J. R. v. Bertles 
(1863), 13 U.C.C.P. 607.

21*111. Punishment of false pretense -Every one is 
guilty of an indictable offence and liable to three years’ impris
onment who, with intent to defraud, by any false pretense, 
either directly or through the medium of any contract obtained 
by such false pretense, obtains anything capable of being stolen, 
or procures anything capable of lieing stolen to lie delivered to 
any other person than himself. R.S.C., c. 164, s. 77.

Form FF.—The following form of stating 
the offence is provided by Code form FF.
(c) :—“ A obtained by false pretenses from B a
horse, a cart, and the harness of a horse at------
on ------”

Procedure.']— It is not necessary that the indictment should allege an 
intent to defraud a particular person. Cr. Code 613 (c). And before the 
Code an indictment for obtaining money by false pretences by means of 
fraudulent post office orders was upheld upon a general allegation of “ intent 
to defraud.” R. v. Dessauer (1861), 21 U.C.lj.B. 231.

The intent to defraud is necessary to constitute the offence, and yet 
Form C contains no allegation of such intent. Mr. Justice Taschereau in 
his work on the Code expresses the view that a count for false pretences is 
perhaps the only one that can be laid without an averment of the intent, 
where such intent is necessary to constitute the offence, but see sec. 147 
and R. v. Skelton (1898), 4 Can. Cr. Cas. 467 (N.W.T.), as to the effect of 
Form FF.

Section 616 (2) of the Criminal Code makes an indictment which charges 
any false pretence, etc., valid, although it does not set out in detail in what 
the false pretence consisted. This, it is submitted, does not mean that the 
false pretence need not be set out at all. While Meredith, C.J., in his 
judgment in R. v. Patterson ( 1895), 2 Can. Cr. Cas. 339, speaks of the 
“ addition of the words unnecessarily setting out in what the false pretences 
consisted,’’ and expresses the view that the indictment would have been
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fully authorized by sec. 641 if laid “ without alleging in What the false 
pretence consisted,” it will be observed that Hose, J., limits his opinion 
to the case of an indictment in which the false pretence is not set out in

Form FF (c) of the Code gives asan “example of the manner of stating'’ 
a charge of false pretences: -

“ A. obtained by false pretences from B., a horse, a cart, and the harness 
of a horse, at----- on-------

And by Code sec. 982 the several forms varied to suit theiase, or forms to 
the like effect, shall be deemed “good, valid and sufficient in law.”

It is submitted, however, that the form FF cannot override the express 
requirement of sec. till, which demands that every count of an indictment 
shall be in “ words sufficient to give the accused notice of the offence with 
which he is charged ” (sub-sec. 3). Bub-sec. 4 of sec. till is in its terms 
confined to the setting forth of details of the circumstances of the alleged 
offence, and it is submitted that to state what the false pretence was, is a 
matter rather of describing the offence than of detailing the circumstances. 
Moreover, the false pretence, and not the mere fact of obtaining the pro
perty, would seem to be the gist of a charge of obtaining goods by a false 
pretence.

It seems probable also that sec. tilti (2) applies only where the false pre
tence, etc., is charged against the accused, and if the charge were for 
knowingly “receiving” goods obtained by false pretences, it would be 
necessary to look at the law as it was before the Code to find whetheror not 
the false pretence should be particularized.

In the case of Taylor v. The Queen, [1895] 1 Q.B. 25, it was held that 
an indictment for receiving goods, knowing the same to have been unlaw
fully obtained by false pretences, is good without setting out the false 
pretences, for, the gist of the offence being the receipt of the goods with 
knowledge that they had been unlawfully obtained by some false pretence, 
it is sufficient to so allege without specifying the nature of the pretence 
(Mathew, and Charles, .1.). The court there refused to treatae a binding 
authority the unreported case of Keg. v. Hill decided in 1851 and noted 
in 2 Kussell on Crimes, 5th ed. 482. 6th ed. 437, in which the contrary 
had been held at the Gloucester Assizes. Mathew, J., said that for many 
years it had been the practice not to set out the particular false pretences 
by which the money or goods were alleged to have been obtained, in an 
indictment for “ receiving ” ; and Charles, .1., decided the case “on the 
broad ground that the indictment contains all the allegations which it is 
necessary to prove in order to bring home the offence charged to the 
defendant.”

In The Queen v. Broad (1864), 14 U.C.C.P. Iti8, it was held by the Court 
of Common Pleas of Upper Canada that an indictment was valid where 
a prosecutor had been bound by recognizance to prosecute and give evidence 
upon a certain trial, notwithstanding that there was a variance between 
the specific perjury charged in the information and the specific charge of 
perjury contained in the indictment, and although the statute then in 
force, 24 Viet. (Can.), ch. 10, sec. 10, forbade an indictment for certain 
offences named, including perjury, unless a recognizance had been given 
“to prosecute or give evidence against the person accused of such offence,” 
or unless the accused had been committed or bound over to “ answer to an 
indictment to be preferred against him for such offence.” etc. John 
Wilson, J., in delivering the judgment of the court, said: “If the indict
ment set forth the substantial charge contained in the information, so that 
the defendant had reasonable notice of what he had to answer, we should 
incline to think this a compliance with the statute, and would refuse to 
quash the indictment.” (Richards, C.J., Adam Wilson, J., and John 
Wilson, J.)
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The prisoner nt Senfortli, in the County of Huron, falsely 
represented to the agent of a sewing machine company there that he 
owned a parcel of land when in fact he never owned any land. The 
goods were obtained at Huron though they were sent from Toronto, and 
the false pretence relied on was made in Huron. It was held that the 
offence was complete in Huron County and could not be tried In the County 
of York. It. v. Fcithenheimer (1870), 20 U.C.C.P. 10$).

On an indictment for oh' ining money under false pretences, the accused 
may be convicted of an at* nipt to commit the offence. Code sec. 711 ; R. 
V. Uoff (1800), 0 U.C < 40H.

:H>0 Obtaining execution of valuable security by
false pretence. Every one is guilty of un indictable 
offence and liable to three years’ imprisonment who, with intent 
to defraud or injure any person by any false pretense, causes 
or induces any person to execute, make, accept, endorse or 
destroy the whole or any part of any valuable security, or to 
write, impress or affix any name or seal on any paper or pareh- 
ment, in order that it may afterwards he made or converted into 
or used or dealt with as a valuable security. R.S.O., c. 104, 
s. 78.

lu R. v. Brady, 20 C.C.Q.B. Ill, and R. v. Kymal, 17 Ont. R. 227, both 
decided upon the authority of R. v. Danger ( 18f>7), Dears. & B. 1107, 2 dur. 
N.S. 1011, it was held that “ valuable securities ” meant valuable security 
to the person who parts with it on the strength of the false pretence. After 
the decision in R. v. Danger, and in consequence of it the statute was 
amended by the enactment of 24-25 Viet. (Imp.) eh. 90, see. DO, which 
corresponds with Code sec. 1100. Archbold’s Cr. PI. (20th ed.) 500; R. v. 
Gordon (1HH0), 211 CJ.B.D. 1154.

As to what is included in the term ‘^valuable security,” see the 
statutory definition given in sec. It (cc.).

On the charge of obtaining the giving of a note by false representations, 
evidence is receivable that at the same time the prisoner was engaged in 
practising a series of systematic frauds upon the farming community by 
similar representations, for the purpose of explaining motives and inten
tion on the part of the prisoner. R. v. Hope (1889), 17 O.R. 163; R. v. 
Francis (1874), L.R. 2 C.C.R. 128; Blake v. Albion Ins. Co. 4 C.P.D. 94.

Ml. Falsely pretending to inclose money, etc., in 
a letter. —Every-one is guilty of an indictable offence and 
liable to three years’ imprisonment who, wrongfully ami with 
wilful falsehood pretends or alleges that he inclosed and sent, 
or caused to lie inclosed and sent, in any post, lotter any money, 
valuable security or chattel, which in fact lie did not so inclose 
and send or cause to lie inclosed and sent therein. K.S.C., 
c. 164, s. 79.

It i* not neeeeeary to nllege, in any Indictment ngainst any person for 
wrongfully anil wilfully pretending or alleging that he Inclosed and sent, or
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caused to be inclosed and sent, in any post letter, any money, valuable 
security or chattel, or to prove on the trial, that the act was done with 
intent to defraud. Sec. 018.

:Mit Obtaining passage by false tickets. Kwiy one 
is guilty of mi indictable offence and liable to six months' 
imprisonment who, by means of any false ticket or order, or of 
any other ticket or order, fraudulently and unlawfully obtains 
or attempts to obtain any passage on any carriage, tramway or 
railway, or in any steam or other vessel. li.S.V., o. Hit, s. 81.

Criminal breach of trust, livery one is guilty 
of an indictable offence and liable to seven years’ imprison
ment who, being a trustee of any property for the use or Iwnefit, 
either in whole or in part, of some other person, or for any 
public or charitable purpose, with intent to defraud, and in 
violation of bis trust, converts anything of which he is trustee 
to any use not authorized by the trust.

Trustee.]— The expression “trustee” menus n trustee on some express 
trust created by some deed, will or instrument in writing, or by parol, or 
otherwise, and includes the heir or personal representative of any such 
trustee, and every other person upon or to whom the duty of such trust has 
devolved or come, whether by appointment of a court or otherwise, and 
also an executor and administrator, and an official manager, assignee, 
liquidator or other like oflicer acting under any Act relating to joint stock 
companies, bankruptcy or insolvency, and any person who is, by the law of 
the province of (Quebec, an “ administrateur ” or “ fidéicommissaire and 
the expression “ trust ” includes whatever is by that law an “ administra
tion ” or “ fidéieommission.” Sec. 3 (bb).

By the Revised Statutes of Canada, oh. 104, sec. 58, it was enacted 
that: “ Every one who, being a member of any co-partnership owning 
any money or other property, or being one of two or more beneficial 
owners of any money or other property, steals, embezzles or unlawfully 
converts the same or any part thereof to his own use or that of any person 
other than the owner, is liable to be dealt with, tried, convicted and 
punished as if he had not been or were not a member of such co-partnership 
or one of such beneficial owners.” This section was not re-enacted in 
“ The Criminal Code (1892)” and the Act in which it was contained was by 
that legislation repealed. Major v. McCraney (1898), 2 Can. Cr. Cas. 
547, 557.

A ni/ property.] — The expression “ property ” as here used includes 
every kind of real and personal property, and all deeds and instruments 
relating to or evidencing the title or right to any property, or giving a right 
to recover or receive any money or goods. Sec. 3 (r). It covers not only 
such property as was originally in the possession or under the control of the 
accused, but also any property into or for which the same has been con
verted or exchanged and anything acquired by such conversion or exchange, 
whether immediately or otherwise. Sec. 3 (»•). So where certain promis
sory notes were given to the accused for the specific purpose of paying 
certain other notes with the proceeds it was considered by Falconbridge, 
.1., that an indictment for the misappropriation of the notes themselves 
would have been sufficient. R. v. Barnett (1889), 17 O.R. 649.
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Consent of A ttorney- General.]—No proceeding or prosecution against a 
trustee for a criminal breach of trust, as defined in this section, shall be 
commenced without the sanction of the Attorney-General. Sec. 547.

It is not necessary that the indictment should allege the consent of the 
Attorney General. Knowlden v. K. (1864), 5 B. & H. 582; R. v. Barnett 
(188!)), 17 Ont. R. 649. And it seems that if the consent be stated on the 
record, it must be proved if traversed. Knowlden v. R. (1864), 5 B. & 8. 
at p. 549, per Coekburn, C.J.
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PART XXVIII.

FRAUD.
Sect.
36 b- Valse accounting by official.
305. False statement by official.
300. False accounting by clerk.
307. False statement by public officer.
303. Assigning property with intent to defraud creditors.
300. Destroying or falsifying boohs with intent to defraud 

creditors.
370. Concealing deeds or encumbrances or falsifying pedigrees.
371. Frauds in respect to the registration of titles to land.
878. Fraudulent sales of property.
373. Fraudulent hypothecation of real property.
37b- Fraudulent seizures of land.
376. Unlawful dealings with gold and silver.
376. Warehousemen, etc., giving false receipts—knowingly

using the same.
377. Owners of merchandise disposing thereof contrary to

agreements with consignees who have made advances 
thereon.

378. Making false statements in receipts for properly that ran
be used under “ The Bank Art ”—fraudulently deal
ing with property to which such receipts refer.

870. Innocent jmrlners.
880. Selling vessel or wreck, not haring title thereto.
381. Other offences respecting wrecks.
888. Offences respecting old marine stores.
883. Definitions.
,78b. Marks to be used on public stores.
385. Unlawfully applying marks to public stores.
<486. Taking marks from public stores.
887. Unlawful possession, sale, etc., of publie stores.
888. Not satisfying justices that possession of publie stores is

lawful.
880. Searching for stores near His Majesty’s vessels.
800. Receiving regimental necessaries, etc., from soldiers or

deserters.
801. Receiving, etc., necessaries from mariners or deserters.
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d'J2. deceiving, etc., a seaman s property.
30-1. Not satisfying justice that possession of seaman's property 

is lawful.
3'JJ,. Conspiracy to defraud.
3UÔ. Cheating at play.
■Jtiii. Vretending to practice witchcraft.

.‘HU False accounting by official. Every one is 
guilty of an indictable offence and liable to seven veal's' impris
onment who, being a director, manager, public officer, or mem
ber of any body corporate or public company, with intent to 
defraud

(a) destroys, alters, mutilates, or falsities any book, 
paper, writing or valuable security belonging to the I sidy 
corporate or public company ; or

(b) makes, or concurs in making, any false entry, or 
omits or concurs in omitting to enter any material par
ticular in any book of account or other document. R.S.C., 
c. 104, s. 68.

An indictment charging hnnk officiale with having made a monthly report, 
etc., “a wilful, false nml deceptive statement” of and concerning the affairs 
of the bank, with intent to deceive, sufficiently charges the offence, under 
see. 99 of The Hank Act, of having made, “a wilfully false or deceptive 
statement in any return or report “ with such intent. K. v. Weir (No. 1) 
(1S99I. 3 Can. Cr. (’as. 101», H.J.Q. 8 Q.B. 521.

False statement by official.—Every one is guilty 
of an indictable offence and liable to five years’ imprison
ment who, lining a promoter, director, public officer or manager 
of any body corporate or public company, either existing or 
intended to lie formed, makes, circulates or publishes, or con
curs in making, circulating nr publishing, any pros|iectns, 
statement or account which he knows to lie false in anv material 
particular, with intent to induce persons (whether ascertained 
or not) to liecome shareholders or partners, or with intent to 
deceive or defraud the members, shareholders or creditors, or 
anv of them (whether ascertained or not), of such body corpor
ate or public company, or with intent to induce any person 
to intrust or advance any property to such body corporate or 
public company, or to enter into any security for the benefit 
thereof. R.S.C., c. 164, s. 60.

Where the offence charged was the making, circulation and publication 
of false statements of the financial position of a company, and it appeared 
that the statements were mailed from a place in Ontario to the parties
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intended to be deceived in Montreal, the offence, although commenced in 
Ontario, is completed in the Province of Quebec by the delivery of the letters 
to the parties to whom they were addressed. K. v. Gillespie (No. 2) (1898),
2 Can. Cr. Cas. 309.

In such case, the courts of the Province of Quebec have jurisdiction to 
try the accused, if he has been duly committed for trial by a magistrate of 
the district. Ibid.

If a director or manager of a public company publishes a false statement 
of account knowing that it is false, with the intent that it shall lie acted 
upon by those whom it reaches, he is guilty in law of publishing such state
ment with intent to defraud. R. v. Birt (1899), G3 J.P. 328 (Central Cr.

Judicial notice will be taken of the statutory law of a province, other than 
the one in which the charge is laid, whereby the “ president” of a company 
must necessarily be one of the 11 directors,” and on proof of the manner of 
incorporation a description of the accused as the 11 president” of the com
pany seems to be sufficient. R. v. Gillespie (1898), 1 Can. Cr. Cas. 551 
(ljue.).

««« False accounting by clerk.—Every ouv is guilty 
of an indictable offence and liable to seven years’ imprisonment 
who, being or acting in the capacity of an officer, clerk, or ser
vant, with intent to defraud—

(а) destroys, alters, mutilates or falsifies any book, 
paper writing, valuable security or document which belongs 
to or is in the possession of his employer, or has been 
received bv him for or on behalf of his employer, or concurs 
in so doing; or

(б) makes, or concurs in making, any false entry in, 
or omits or alters, or concurs in omitting or altering, any
material particular from any such book, pajier writing, 

valuable security or document.
An entry in an official cash book ns ‘‘balance in hand” of nn nmount 

which correctly represented the amount which the defendant should have 
had in his possession but did not then have, is not a 11 false entry” if the 
cash book is not one kept to shew the state of account between the defen
dant and his employer, but between his employer and the employer's 
superior as to whom the entry correctly represents the nmount he is entitled 
to receive. R. v. Williams (1900), 63 J.P. 103, 19 Cox C.C. 239.

Blackstone's definition of forgery is the fraudulent making or altera
tion of a writing to the prejudice of another's right. ” The possibility of 
prejudice to another is sufficient. R. v. Ward (1727), 2 Btr. 747; 2 Ld. 
Ray 1401. A clerk, representing his superior, makes a correct entry in 
official books, and afterwards without authority and malo animo changes 
the entry for his own gain; yet so ns to make it appear to be still the offi
cial record; such nn act constitutes forgery. Re Hall (1883), 3 O.R. 331.

3«T.- False statement by public officer.—Every 
one is guilty of an indictable offence and liable to five years' 
imprisonment, and to a fine not exceeding five hundred dollars, 
who, being an officer, collector or receiver, intrusted with the
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receipt, custody or management of uny part of the public reve
nues, knowingly furnishes any false statement or return of any 
sum of money collected hy him or intrusted to his care, or of 
any balance of money in his hands or under his control.

The wilful intent to make a false return may be inferred by the jury 
from all the circumstances of the case proved to their satisfaction. It. v. 
Hi neks (1879), 24 L.C. Jur. 116.

:i<IH Assigning property with intent to defraud 
creditors. -Every one is guilty of an indictable offence and 
liable to a fine of eight hundred dollars and to one year’s 
imprisonment who

le) with intent to defraud his creditors, or any of 
them,

(i.) makes, nr causes to lie made, uny gift, convey
ance, assignment, sale, transfer or delivery of his pro
perty ;

(ii.) removes, conceals, or dis|ioses of any of his 
property; or
(6) with the intent that any one shall so defraud his 

creditors, or anv one of them, receives anv such projicrtv. 
R.S.C., c. 173, s. 28.

This section is n re-enactment of sec. 21 of 22 Viet. (Can.), c. 96.
Cnder section ô of the Canada Evidence Act, 1893, ns amended in 1901,

1 Edw. VII., c. 36, the answer of a witness to any question which pursuant 
to an enactment of the legislature of a province such witness is compelled to 
answer after having objected so to do upon any ground mentioned in sub
sec. I of sec. 5, and which, but for that enactment, he would upon such 
ground have been excused from answering, shall not be used orbe receivable 
in evidence against him in any criminal trial or other criminal proceeding 
against him thereafter taking place other than a prosecution for perjury 
in giving such evidence. This abrogates the former law as laid down in 
R. v. Douglas (1896), 1 Can. Cr. Cas. 221 (Man.).

It is not essential that the debt of the creditor should at the time of 
assignment lie actually due. It. v. Henry (1891), 21 O.R. 113, following 
Macdonald v. McCall, 12 A.It. 393.

It is properly left to the jury to say whether the defendant put the pro
perty out of his hands, transferred or disposed of it for the purpose of 
defrauding his creditors, although in the course of that transaction he 
satisfied a délit due to the creditor to whom the property was assigned. R. 
v. Potter (1860), 10 U.C.C.P. 39 (Draper, C.J., and Hagarty,.!.).

In a case where the nature of the proceedings and the evidence clearly 
shewed that criminal process issued against H. was used only for the pur
pose of getting S. to Montreal to enable his creditors there to put pressure 
on him, in order to get theirclaims paid or secured, a transfer made by S.’s 
father of all his property for the benefit of the Montreal creditors was set 
aside as founded on an abuse of the criminal process of the court. Shorev 
v. .loues ( 1888), If) Can. S.C.R. 398, affirming the decision of the Supreme 
Court of Nova Rcotia, 20 N.8. Hep. 378.
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In Nova Scotia it is held that the disposition of the property under this 

section must be such as would, if not interfered with, deprive the creditors 
of any benefit whatever therefrom. K. v. Shaw (1895), 31 N.8.R. 534.

Destroying or falsifying books with intent 
to defraud creditors.—Every one is guilty of an indictable 
offence and liable to ten years’ imprisonment who, with intent 
to defraud his creditors, or any of them, destroys, alters, muti
lates, or falsifies any of his books, papiers, writings, or securi
ties, or makes, or is privy to the making of, any false or fraudu
lent entry in any book of account or other document. R.S.C. 
c. 173, s/27.

:UO Concealing deeds or encumbrances or falsify
ing pedigrees.—Every one is guilty of an indictable offence 
and liable to a fine, or to two years’ imprisonment, or to both, 
who, being a seller or mortgagor of land, or of any chattel, real 
or personal, or chose in action, or the solicitor, or agent of 
any such seller or mortgagor ( and having liecn served with a 
written demand of an abstract of title bv or on behalf of the pur
chaser or mortgagee before the completion of the purchase or 
mortgage) conceals any settlement, deed, will or other instru
ment material to the title, or any encumbrance, from such pur
chaser or mortgagee, or falsifies any piedigrec upon which the, 
title depends, with intent to defraud and in order to induce 
such purchaser or mortgagee to accept the title offered or pro
duced to him. R.S.C., c. 164, s. 01.

No prosecution for concealing deeds and encumbrances as defined by this 
section shall be commenced without the consent of the Attorney-General, 
given after previous notice to the person intended to be prosecuted of the 
application to the Attorney-General for leave to prosecute. Sec. 548.

:i) I. Frauds in respect to the registration of titles 
to land. Every one is guilty of an indictable offence and 
liable to three years’ imprisonment who, acting either as prin
cipal or agent, in any proceeding to obtain the registration of 
any title to land or otherwise, or in any transaction relating to 
land which is. or is proposed to lie. put on the register, know
ingly and with intent to deceive makes or assists or joins in. nr 
is privy to the making of. any matorial false statement or repre
sentation. or suppresses, conceals, assists or joins in. or is privy 
to the suppression, withholding nr concealing from, any judge 
or registrar, or any person employed hv or assisting the 
registrar, nnv material document, fact or matter of information. 
R.S.C.. e. 1fit. ss. and 07.
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2ît Fraudulent sales of property.—Every one is 
guilty of an indictable offence and liable to one year’s imprison
ment, and to a tine not exceeding two thousand dollars, who, 
knowing the existence of an unregistered prior sale, grant, 
mortgage, hypothec, privilege or encumbrance of or upon any 
real property, fraudulently makes any subsequent sale of the 
same, or of any part thereof. R.S.C., c. 104, as. 02 
and 03.

313. Fraudulent hypothecation of real property.—
Every one who pretends to hypothecate, mortgage, or other
wise charge any real property to which lie knows he has no 
legal nr equitable title is guilty of au indictable offence, and 
liable to one year’s imprisonment, and to a fine not exceeding 
one hundred dollars.

2. The proof of the ownership of the real estate rests with 
the person so pretending to deal with the same. R.S.C., c. 104, 
ss. 92 and 94.

314 Fraudulent seizures of land. Every one is guilty 
of an indictable offence and liable to one year’s imprison
ment who, in the Province of Quebec, wilfully causes or pro
cures to lie seized and taken in execution any lands and tene
ments, or other real property, not ticing, at the time of such 
seizure, to the knowledge of the person causing the same to lie 
taken into execution, the luma fid? property of the person or 
persons against whom, or whose estate, the execution is issued. 
ll.S.P. c. 104, ss. 92 and 95.

313. Unlawful dealings with gold and silver.
Every one is guilty of an indictable offence ami liable to two 
years' imprisonment, who—

(<i) being the holder of any lease or license issued 
under the provisions of any Act relating to gold or silver 
mining, or by any persons owning land supposed to contain 
any gold or silver, by fraudulent device or contrivance 
defrauds or attempts to defraud His Majesty,or any person 
of any gold, silver or money payable or reserved by such 
lease, or, with such intent as aforesaid, conceals or makes 
a false statement as to the amount of gold or silver procured 
bv him : or

(h) not being the owner or agent of the owners of min
ing claims then 1 icing worked, and not being thereunto 
authorized in writing by the proper officer in that behalf
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mtiiivd in aiiv Act relating to mines in force in any Province 
of Canada, sells or s ( except to or from such owner
or authorized |>erson) any <|tiartz containing gold, or any 
smelted gold or silver, at or within three miles of any gold 
district or mining district, or gold mining division; or 

(r) purchases any gold in ipiartz. or any imsnicltcd or 
smelted gold or silver, or otherwise unmanufactured gold 
or silver, of the value of one dollar or upwards (except from 
such owner or authorized person), and does not, at the same 
time, execute in triplicate an instrument in writing, stating 
the place and time of purchase, and the quantity, quality 
and. value of gold or silver so purchased, and the name or 
names of the person or persons from whom the same was 
purchased, and tile the same with such proper officer within 
twenty days next after the date of such purchase. R.K.C., 
c. 164, ss. 27, 28, and 2th

Search irumoi/.]—On complaint in writing made to any justice of the 
county, district or place, by any person interested in any mining claim, 
that mined gold or gold-hearing quartz, or mined or iinmimufnctiired silver 
or silver ore, is unlawfully deposited in any place, or held by any person 
contrary to law, a general search warrant may he issued by such justice, as 
in the case of stolen goods, including any number of places or persons 
named in such complaint; and if, upon such search, any such gold or gold - 
hearing quarts, or silver or silver ore is found to he unlawfully deposited 
or held, the justice shall make such order for the restoration thereof to the 
lawful owner as he considers right. See. 571.

The decision of the justice in such case is subject to appeal as in 
ordinary cases coming within the provisions of Part I.VII I. Sec.571 (2).

3Î3. Warehousemen, etc,, giving false receipts 
knowingly using the same. Kx .-w mm is guilty of an in; 
dictable offence ami liable to three years* imprisonment, wlm— 

(ft) being the keeper of any warehouse, or a forwarder, 
miller, master of a vessel, wharfinger, keeper of a eove, yard, 
harlxmr or other place for storing timber, deals, staves, 
boards or lumber, eiircr or packer of pork, or dealer in 
wool, carrier, factor, agent or other person, or a clerk or 
other person in his employ, knowingly and wilfully gives to 
any jierson n writing pur|s»rtitig to lie a receipt for. or an 
acknowledgement of, any goods or other property as having 
brou received into his warehouse, vessel, eove, wharf, or 
other place, or in any such place alunit which lie is employed, 
or in any other manner received by him, or hv the person 
in or about whose business In* is employed, ltefore the goods 
or other property named in such receipt, acknowledgment 
or writing have hoe» actually delivered to or received by 
him as aforesaid, with intent to mislead, deceive, injure 

21—crim. cone.
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or defraud any person, although such person is then 
unknown to him ; or

(b) knowingly and wilfully accepts, transmits or uses 
any such false receipt or acknowledgment or writing. 
R.8.C., c. 104, h. 73.

:m Consignments on which advances made.—
Every one is guilty of an indictable offence anti liable to three 
years’ imprisonment, who —

(a) having, in his name, shipped or delivered to the 
keeper of any warehouse, or to any other factor, agent or 
carrier, to be shipped or carried, any merchandise upon 
which the consignee has advanced any money or given any 
valuable security afterwards, with intent to deceive, defraud 
or injure such consignee, in violation of good faith, and 
without the consent of such consignee, makes any disposi
tion of such merchandise different from and inconsistent 
with the agreement made in that behalf lie tween him and 
such consignee at the time of or before such money was so 
advanced or such negotiable security so given; or

(b) knowingly and wilfully aids and assists in making 
such disposition for the purpose of deceiving, defrauding 
or injuring such consignee.
2. No jiersoii commits an offence under this section who, 

before making such disposition of such merchandise, pays or 
tenders to the consignee the full amount of any advance made 
thereon. R.S.O., c. 164, s. 74.

.1)H. Making false statements in receipts for prop
erty under “The Bank Act/*—Every person is guilty of an 
indictable offence and liable to three years’ imprisonment who—

(a) wilfully makes any false statement in any receipt, 
certificate or acknowledgment for grain, timlier or other 
goods or projierty which can lie used for any of the pur
poses mentioned in The Bank Ad: or

(b) having given, or after any clerk or jierson in his 
emplov has, to his knowledge, given, as having been received 
by bim in any mill, warehouse, vessel, cove or other place, 
any such receipt, certificate or acknowledgment for any 
such grain, timlier or other goods or property,—or having 
obtained any such receipt, certificate, or acknowledgment, 
and after having endorsed or assigned it to any bank or per
son, afterwards, and without the consent of the bolder or



endorsee in writing, or the production and delivery of the 
receipt, certificate or acknowledgment, wilfully alienates or 
parts with, or docs not deliver to such holder or owner of 
such receipt, certificate or acknowledgment, the grain, tim
ber, goods or other property therein mentioned. R.S.(\, 
c. 164, s. 75.

Receipts given by any person in charge of logs or timber in transit from 
timber limits or other lands to their place of destination are covered by the 
term “ warehouse receipt ” used in the Bank Act. Slat. Can. 1890, eh. 31, 
sec. 2 (d) ; Stat. Can. 1900, ch. 20, sec. 3.

Innocent partners.—If any offence mentioned in 
any of the three sections next preceding is committed by the 
doing of anything in the name of any firm, company, or co
partnership of persons, the person by whom such thing is 
actually done, or who connives at the doing thereof, is guilty of 
the offence, and not any other |>erson. R.S.V., c. 104, s. 76.

ttHO Selling vessel or wreck not having title
thereto. -Every one is guilty of an indictable offence and 
liable to seven years’ imprisonment who, not having lawful title 
thereto, sells any vessel or wreck found within the limits of 
Canada. R.S.C., c. 81, s. ÎÎ6 (d).

Wreck.] -The term “ wreck ” includes the cargo, stores and tackle of 
any vessel and all parts of a vessel separated therefrom, and also the pro
perty of shipwrecked persons.

:tsl Other offences respecting wrecks. -Every one 
is guilty of an indictable offence and liable, on conviction on 
indictment, to two years’ imprisonment, and on summary con-' 
viction liefore two justices of the peace, to a penalty of four 
hundred dollars or six months’ imprisonment, with or without 
hard lalsmr, who—

(a) secretes any wreck, or defaces or obliterates the 
marks thereon, or uses means to disguise the fact that it is 
wreck, or in any manner eonceals the character thereof, 
or the fact that the same is such wreck, from any |>erson 
entitled to impure into the same; or,

(b) receives any wreck, knowing the same to be wreck, 
from any person, other than the owner thereof or the 
receiver of wrecks, and does not within forty-eight hours 
inform the receiver thereof;

(c) offers for sale or otherwise deals with any wreck, 
knowing it to ho wreck, not having a lawful title to sell or 
deal with the same ; or
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(d) keeps in kis jM»ssession any wreck, knowing it to 
Ite wreck, without a lawful title so to ke<‘p tho same, for any 
time longer than the time reasonably necessary for the 
delivery of the same to the receiver ; or

(e) hoards any vessel which is wrecked, stranded or 
in distress, against the will of the master, unless the |ar
son so Ikmrding is, or acts by command of, the receiver. 
R.S.C., c. 81, s. 37.

Offences respecting old marine stores. Kvery
jM*rson who deals in the purchase of old marine stores of any 
description, including anchors, cables, sails, junk, iron, copper, 
brass, lead and other marine stores, and who, by himself or his 
agent, purchases any old marine stores from any person under 
the age of sixteen years, is guilty of an offence and liable, on 
summary conviction, to a penalty of four dollars for the first 
offence and of six dollars for every subsequent offence.

2. Every such jierson who, by himself or his agent, pur
chases or receives any old marine stores into his shop, premises 
or places of deposit, except in the daytime between sunrise and 
sunset, is guilty of an offence and liable, on summary conviction, 
to a penalty of five1 dollars for the first offence ami of seven 
dollars for every subsequent offence.

3. Every person, pur|>orting to be a dealer in old marine 
stores, on whose premises any such stores which were stolen are 
found secreted is guilty of an indictable offence and liable to 
five years’ imprisonment. R.S.C. c. 81, s. 35.

ItWIt Definitions. -In the next six sections, the following 
expressions have the meaning assigned to them herein :

(a) The expression “ public department ” includes 
the Admiralty and the War Department, and also any public 
department or office of the Government of Canada, or of the 
public or civil service thereof, or any branch of such depart
ment or office;

(7>) The expression “ public stores ” includes all 
stores under the care, superintendence or control of any 
public department as herein defined, or of any person in the 
service of such department ;

(r) The expression “ stores ” includes all goods and 
chattels, and any single store or article. 50-51 V., c. 45,
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3S4. Marks to be used on public stores. The follow
ing murks mny Is1 iipplinl in or cm any pnlilic stores to denote 
His Majesty's pro|ierty in sneli stores, and it shall he lawful for 
any public department, and the coinraetors, officers and work
men of such department, to apply such marks, or any of them, 
in or on any such stores :—
Marks appropriated for His Majesties use in or ou Maral, Military, Ordnance, 

Barrack, Hospital and Victualling Stores.

Hempen cordage mid wire rope.

Canvas, fearnought, hammocks and | 
seamen's hags.

Hunting.
Candles.

Marks.

White, black, or coloured threads 
laid up with the yarns and the 
wire, respectively.

A blue line in a serpentine form.

A double tape in the warp.
Blue or red cotton threads in each 

wick, or wicks of red cotton.
The broad arrow, with or without 

the letters W.D.
Timber, metal and other stores not 

before enumerated.

Marks appropriated for use on stores, the pro/terty of His Majesty in the right 
of his (iorernmeut of Canada.

Storks. Marks.

Public stores. I The name of any public depart
ment, or the word " Canada," 
either alone or in combination 

' witli a Crown or the Royal Arms.

•tH.t Unlawfully applying marks to public stores.
—Every one is guilty of an indictable offence and liable to two 
years’ imprisonment who, without lawful authority the proof of 
which shall lie on him, applies any of the said marks in or on 
any public stores. 50-51 V., c. 45, ». 4.

llHil. Taking marks from public stores - Every one i» 
guilty of an indictable offence and liable to two years’ imprison
ment. who, with intent to conceal 11 is Majesty’s property in 
any public stores, takes out, destroys or obliterates, wholly or 
in part, any of the said marks. 50-51 V., e. 45, s. 5.

2IHÎ. Unlawful possession, sale, etc., of public 
stores. -Every one who, without lawful authority the proof 
of which lies on him, receives, possesses, keeps, sells or delivers 
any public stores hearing any such mark as aforesaid, knowing 
them to liear such mark, is guilty of an indictable offence and 
liable on conviction on indictment to one year’s imprisonment
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and, if the value thereof does not exceed twenty-five dollars, on 
summary conviction, before two justices of the jieace, to a tine 
of one hundred dollars or to six months’ imprisonment with or 
without hard lal>onr. 50-5] V., c. 45, ss. 6 and 8.

Right of search.]—Any constable or other peace officer, if deputed by any 
public department, may, within the limits for which he is such countable or 
peace officer, stop, detain and Beach any person reasonably suspected of having 
or conveying in any manner any public stores defined in sec. .'183, stolen 
or unlawfully obtained, or any vessel, boat or vehicle in or on which there 
is reason to suspect that any public stores stolen or unlawfully obtained 
may be found. Sec 570.

A constable or other peace officer shall be deemed to be deputed within 
the meaning of see. 570 if he is deputed by any writing signed by the person 
who is the head of such department, or who is authorized to sign documents 
on behalf of such department. Hec. 570 (2).

As to searching for stores near Ilis Majesty's ships see sec. 389.
Evidence, ]—In any prosecution, proceeding or trial under sections 385 to 

389 inclusive for offences relating to public stores, proof that any soldier, sea
man ormarine was actually doingduty in ilis Majesty's service shall be prima 
facie evidence that his enlistment, entry or enrolment has been regular. Hec. 
709. If the person charged with the offence relating to public stores 
mentioned in article 387 was at the time at which the offence is charged to 
have been committed in Ilis Majesty's service or employment, or a dealer in 
marine stores, or a dealer in old metals, knowledge on his part that the 
stores to which the charge relates bore the marks described in section 384 
shall be presumed until the contrary is shewn. Sec. 7C9 (2).

:tHK Not satisfying justices that possession of 
public stores is lawful. -Every one, not U*ing in His
Majesty’s service, or a dealer in marine stores or a dealer in 
old metals, in whoso |>ossession any public stores ltearing any 
such mark are found who, when taken or summoned ltefore two 
justices of the |teaee, does not satisfy sneli justices that he came 
lawfully by such stores so found, is guilty of an offence ami 
liable, on summary convict ion, to » tine of twenty-five dollars; 
and

2. If any such person satisfies such justices that lie came 
lawfully by the stores so found, the justices, in their discretion, 
as the evidence given or the circumstances of the ease require, 
may summon liefore them every person through whose hands 
such stores apjiear to have passed ; and

3. Every one who has had possossion thereof, who does not 
satisfy such justices that Ik* came lawfully bv the same, is liable, 
on summary conviction of having had possession thereof, to i 
fine of twenty-five dollars, and in default of payment to three 
months’ imprisonment with or without hard labour. 50-51 V.. 
c. 45, a. 0.

See note to sec. 387.
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389. Searching for stores near His Majesty's
vessels. -Every one who without permission in writing from 
tin* Admiralty, or from some person authorized by the Admiralty 
in that, behalf, ereeps, sweeps, dredges, or otherwise searches for 
stores in the sea, or any tidal or inland water, within one 
hundred yards from any vessel lielonging to II is Majesty, or in 
11 is Majesty’s service, or from any mooring place or anchoring 
place appropriated to such vessels, or from any mooring lielong- 
ing to His Majesty, or from any of 11 is Majesty’s wharfs or 
docks, victualling or steam factory yards, is guilty of an offence 
and liable, on summary conviction liefore two justices of the 
peace, to a tine of twenty-five dollars, or to three months’ im
prisonment, with or without hard labour. 50-51 V., c. 45, ss.
11 and l

See note to see. 3H7.

399. Receiving regimental necessaries, etc., from
soldiers or deserters.—Every one is guilty of an indictable 
offence ami liable on conviction on indictment to five years’ 
imprisonment and on summary conviction liefore two justices 
of the peace to a penalty not exceeding forty dollars, and not 
less than twenty dollars ami costs, and, in default of payment, 
to six months’ imprisonment with or without hard labour 
who—

(a) buys, exchanges or detains, or otherwise receives 
from any soldier, militiaman or deserter any arms, clothing 
or furniture lielouging to His Majesty, or any such articles 
lielonging to any soldier, militiaman or deserter as are 
generally deemed regimental necessaries according to the 
custom of the army; or

(h) causes the colour of such clothing or articles to he 
changed : or

(e) exchanges, buys or receives from any soldier or 
militiaman any provisions without leave in writing from 
the officer commanding the regiment or detachment to which 
such soldier lielongs. R.S.f\ c. IfiO. ss. 2 and 4.

391 Receiving, etc., necessaries from mariners or 
deserters. -Every one is guilty of an indictable offence, and 
liable, on conviction on indictment to five years’ imprisonment, 
and on summary conviction before two justices of the peace to 
a penalty not exceeding one hundred and twenty dollars, and 
not less than twenty dollars and costs, and in default of payment 
to six months’ imprisonment, who buys, exchanges or detains, 
or otherwise receives, from any seaman or marine, upon any
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account whatsoever, or lias in his possession, any arms or cloth
ing, or any such articles, lie longing to any seaman, marine or 
deserter, as are generally deemed necessaries according to the 
custom of the navy. R.S.C. c. lfill, ss. 3 and 4.

Hil’i Receiving, etc., a seaman's property.—Kvery 
one is guilty of an indictable offence who detains, buys, ex
changes, takes on pawn or receives, from any seaman or any 
person acting for a seaman, any seaman’s property, or solicits 
or entices any seaman, or is employed by any seaman to sell, 
exchange or pawn any seaman’s property, unless he acts in 
ignorance of the same I sung seaman’s property, or of the jiersoii 
with whom he deals I«‘ing or acting for a seaman, or unless the 
same was sold by the order of the Admiralty or t 'ommamler-in- 
Chief.

2. The offender is liable, on Conviction on indictment to 
five years’ imprisonment, and on summary conviction to a 
penalty not exceeding one hundred dollars; and for a second 
offence, to the same penalty, or, in the discretion of the justice, 
to six months’ imprisonment, with or without hard Inlmur.

3. The expression “ seaman ” means every person, not being 
a commissioned, warrant or subordinate officer, who is in or 
belongs to llis Majesty’s Navy, and is Isirne on the 1 looks of any 
one of Ilia Majesty’s ships in commission, and every person, 
not lining an officer as aforesaid, who, being home on the Imoka 
of any hired vessel in llis Majesty’s service, is, by virtue of any 
Act of Parliament of the Vnited Kingdom for the time lining in 
force for the discipline of the Navy, subject to the provisions 
of such Act.

4. The expression “ seaman's property ’’ means any clothes, 
slops, medals, necessaries nr articles usually deemed to lie 
necessaries for sailors on Imard ship, which belong to any 
seaman.

ft. The expression “Admiralty,” means the Lord High 
Admiral of the Vnited Kingdom, or the Commissioners for 
executing the office of Lord High Admiral. R.S.C. e. 171, 
ss. 1 and 2.

:i#3 Not satisfying justice that possession of sea
man's property is lawful. Kvery one in whose jiossession 
any seaman’s property is found who does not satisfy the justice 
of the peace liefnre whom he is taken or summoned that he 
came by such property lawfully is liable, on summary convic
tion, to a fine of twenty-five dollars. R.S.C. c. 171, s. 3.
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:i!M Conspiracy to defraud. -Every one in guilty 
an indictable offence and liable to seven years' imprisonment 
who conspires with any other person, by deceit or falsehood or 
other fraudulent means, to defraud the public or any person, 
ascertained or unascertained, or to affect the public market 
price of stoetis, shares, merchandise or anything else publicly 
sold, whether such deceit or falsehood or other fraudulent means 
would or would not amount to a false pretense as hereinbefore 
defined.

Conspiracy— A conspiracy consists not merely in the intention of two or 
more, but in the agreement of two or more to do an unlawful act, or to do a 
lawful act by unlawful means. So long as such a design rests in intention 
only, it is not indictable. But where two agree to carry it into effect, the 
very plot is an act in itself and is the act of each of the parties, promise 
against promise, actus contra actum, capable of being enforced if lawful, 
punishable if for a criminal object or for the use of criminal means. 
Mulcahy v. H. ( 18081, L.R. .‘1 11.L., Kng. & lr. App. 306, 317, Archbold's 
Crini. Kvid., 21st ed. 1104.

The conspiracy itself is the offence, and whether anything has been done 
in pursuance of it or not is immaterial. R. v. dill ( 1H1H), B. & Aid. L'04 ; 
K. v. Seward (1834). 1 A. & E. 706; K. v. Richardson ( 1834), 1 M. & Rob. 
402; B. v. Kenriek 11843), 6<j.B. 40.

The date mentioned in the indictment ns the day when the conspiracy 
took place is not material, but in form some day before the indictment 
preferred, must be laid ; evidence is not thereby precluded in respect of an 
earlier date. R. v. Vharnock (1608), 12 Howard’s State Trials, 1307.

Keidtnce.]—It is not necessary to prove that the defendants actually met 
together and concerted the proceeding; it is sufficient if the jury are satisfied 
from the defendants’ conduct either together or severally, that they were 
acting in concert. R. v. Fellowes (1839), 19 U.C.R. 48, 38.

The jury may group the detached acts of the parties severally, and view 
them as indicating a concerted purpose on the part of nil ns proof of the 
alleged conspiracy. R. v. Connolly (1804), 1 Can. Cr. (’as. 468 (Ont.).

When the existence of the common design on the part of the defendants 
has been proved, evidence is then properly receivable ns against both of 
what was said or done by either in furtherance of the common design. Ibid.

Evidence is admissible of what was said or done in furtherance of the 
common design by a conspirator not charged, as against those who are 
charged, after proof of the existence of the eommon design on the part of the 
defendants with such conspirator. Ibid.

A conspiracy to defraud is indictable, although the conspirators have 
been unsuccessful in carrying out the fraud. R. v. E raw ley (1804), 1 Can. 
Cr. Cas. 233 (Ont.).

Conspiracy to defraud is indictable although the object was to commit a 
civil wrong, and although if carried out the act agreed upon would not con
stitute a crime. R. v. Defries (1804), 1 Can. Cr. Cas. 207 (Ont.).

Any overt act of conspiracy is to be viewed as a renewal or continuation 
of the original agreement made by all of the conspirators, and, if done in 
another jurisdiction than that in which the original concerted purpose was 
formed, jurisdiction will then attach to authorize the trial of the charge in 
such other jurisdiction. R ? Connollj (1894), 1 Can. Cr. Cm. 168
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The hare consulting of those who merely deliberate in regard to the 
proposed conspiracy, although they may not agree on a plan of action, is of 
itself an overt act. Ibid.

One person alone cannot be guilty of a conspiracy, and if all the alleged 
conspirators are prosecuted for such a conspiracy and all are acquitted but 
one, the acquittal of the others is the acquittal of that one also. 1 Hawkins 
I'.C. 44H. But one person alone may be tried for a conspiracy, provided 
that the indictment charged him with conspiring with others who have not 
appeared. Hex v. Kinnersley, I Str. 1911, or who are since dead. Hex v. 
Nicholls, 2 Str. 1*227, 111 Hast, p. 412 (a).

and it has recently been belli in Ontario, in a case under the Code, that 
one conspirator may be indicted and convicted without joining the others, 
although they are living and within the jurisdiction. B. v.Frawley 11 "i11 .
1 Can. Cr. Cas. 2û3 (Ont.).

A person was charged with conspiring with two others to obtain goods by 
false pretences from various tradesmen. During the trial a deputy chief 
constable was culled and asked with reference to a shop opened by one of 
the persons charged who had pleaded guilty, “ Did you make Inquiries as 
to whether any trade had been done ? " The anwswer was, “I did.” He 
was then asked, ** Did you as a result of such enquiries find that any trade 
had been done ?” and he answered, “ I did not.” It was held that the 
evidence was merely hearsay and inadmissible and the conviction was 
quashed. K. v. Saunders ( 1806), 63 J.P. 160.

Particulars of charge."]— Sec. tilt» (sub-sec. 2), provides that " No count 
which charges any false pretences oi any fraud or any attempt or conspiracy 
by fraudulent means, shall be deemed insufficient because it does not set out 
iu detail in what the false pretences or the fraud or fraudulent means con
sisted: Provided that the court may if satisfied us aforesaid, order that the 
prosecutor shall furnish a particular of the above matters or any of them.

A copy of the particulars is to be given without charge to the accused or 
his solicitor and shall be entered in the record and the trial shall proceed in 
all respects as if the indictment had been amended in conformity with same. 
I'r. Code <117. The court may have regard to the depositions, in determining 
whether a particular is required or not. Cr. Code (117 (2).

An indictment charging that two parties named did conspire by false 
pretences and subtle means and devices to obtain from F. divers large sums 
of money of the moneys of K., and to cheat and defraud him 
thereof was held good although the means of the alleged conspiracy were 
not stated in detail. H. v. Kenrick (IH4.‘i), 5 (j.B. 49. Lord Denman, C.J., 
in that case said: ” There have not been wanting occasions when learned 
judges have expressed regret that a charge so little calculated to inform a 
defendant of the facts intended to be proved upon him should be considered 
by the law as well laid. All who have watched the proceedings of courts 
are aware that there is danger of injustice from calling for a defence against 
so vague an accusation, and judges of high authority have been desirous of 
restraining its generality within some reasonable bounds. The ancient form, 
however, has kept its place and the expedient now employed in practice of 
furnishing defendants with a particular of the acts charged upon them is 
probably effectual for preventing surprise and unfair advantages.

IYmwc.] The venue may be laid either where the agreement was entered 
into or where any overt act was done in pursuance of the common design. 
R v. i !onnollj (1894), 1 Csn Cr Can. 168 1 < tot. ).

Cheating at play,—Every one is guilty of an 
indictable offence and liable to three years’ imprisonment who, 
with intent to defraud any person, cheats in playing at any 
game, or in holding the stakes, or in betting on any event. 
K.R.r. e. 101, s. SO.
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Cheating.}—To constitute the offence of cheating at common law it is 
necessary to shew, (1) that the act has been completed, (2) that there has 
been injury to the individual. K. v. Vreones, flsltl] 1 Q.B. 360.

:MM». Pretending to practice witchcraft. - Every 
one is guilty of an indictable offence ami liable to one year's 
imprisonment who pretends to exercise or use any kind of 
witchcraft, sorcery, enchantment or conjuration, or undertakes 
to tell fortunes, or pretends from bis skill or knowledge in any 
occult, nr crafty science, to discover where or in what manner 
any goods or chattels sup]>nscd to have lieen stolen or lost may be 
found.

Deception is an essential element of the offence of “ undertaking to tell 
fortunes " under sec. 396, and to uphold a conviction for that offence there 
must be evidence upon which it may be reasonably found that the accused 
was asserting or representing, with the intention that the assertion or 
representation should be believed, that he had the power to tell fortunes, 
with the intent in so asserting or representing of deluding and defrauding 
others. R. v. Marcott (1901), 4 Can. Cr. Cas. 437 (C.A. Out.).

The word “undertakes,” as used in this section of the Code, implies an 
assertion of the power to perform, and a person undertaking to tell 
fortunes impliedly asserts his power to tell fortunes and in doing so is 
asserting the possession of a power which lie does not possess and is 
thereby practising deception, and when this assertion of power is used by 
him with the intent of deluding and defrauding others the offence aimed at 
by the enactment is complete. Per Armour, C.J.O., in R. v. Mareott 
(1901), 4 Can. Cr. Cas. 437: Penny v. Hanson (1887), 18 Q.It.D. 478: K. v. 
Kntwistle, [1899] 1 Q.B. 846: Monck v. Hilton, 2 Ex. I>. 268.

The word “pretend” in itself implies that there was an intention to 
deceive and impose upon others. If. v. Kntwistle, ex parte .loues (1899). 
63 J.P. 423.

The mere undertaking to tell fortunes is an offence. A conviction 
obtained upon the evidence of a person who was a decoy, but not a dupe 
or a victim, was affirmed. If. v. Milford (1890), 20 Ont. If. 306.



332 [§:m] Criminal ( 'ode.

PART XXIX.

RORBKRY AND EXTORTION.
Sect.
307. Robbery defined.
30S. Punishment of aggrarated robbery.
300. Punishment of robbery.
JpfO. Assault with intent to rob.
Jptl. Stopping the mud.
h02. Compelling execution of documents by force, 
k03. Sending letter demanding property with menaces. 
Jpi.'i. Demanding with intent to steal.
JfOG. Extortion tty certain threats.
JfOO. Extortion by other threats.

3ÎIÎ. Robbery defined. -Robbery is theft accompanied 
with violence or threats of violence to any person or property 
used hi extort the property stolen, or to prevent or overcome 
resistance to its being stolen.

Robbery at common ?«!»,]—“ Robbery is larceny committed by violence, 
from the person of one put in fear.”—Bishop.

The following are some of the definitions of this offence:—
Lord Coke. “ Robbery is a felony by the common law, committed by a 

violent assault upon the person of another, by putting him in fear, and tak
ing from his person his money or other goods of any value whatsoever.”
3 lust. fiS.

Lord Hale. “ Robbery is the feionious and violent taking of any money 
or goods from the person of another, putting him in fear, be the value 
thereof above or under one shilling.” 1 Hale P.C. 5311.

Hawkins. “Robbery is a felonious and violent taking away from the 
person of another, goods or money to any value, putting him in fear.” 1 
Hawk. P.C. Curw. Ed. p. 2112.

East. “A felonious taking of money or goods, to any value, from the 
person of another, or in his presence, against his will, by violence or putting 
him in fear.” 2 East P.C. 707.

Blackstone. “The felonious and forcible taking, from the person of 
another, of goods or money to anv value, bv violence or putting him in fear.”
4 Bl. Com. 242.

Lord Mansfield. “A felonious taking of property from the person of 
another by force.” Rex v. Donolly, 2 East P.C. 715, 725.

The act of rioleucc.]—To constitute robbery, there must be either some 
act of direct violence, or some demonstration from which physical injury to 
the person robbed may be reasonably apprehended. 2 Bishop’s Cr. Law 967.

The fear of physical ill must come before the relinquishment of the pro
perty to the thief, and not after; else the offence is not robbery. Rex v.
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Harman, 2 East P.C. 730. The general doctrine is, that physical force, 
actual or apprehended, in taking property, is essential to constitute u crime 
of this kind. 1 Bishop 430. And the injury may be, as just mentioned, 
either actual or apprehended.

No sudden taking of a thing unawares from the person, as by snatching 
any thing from the hand or head, is sufficient to constitute a robbery, unless 
some injury be done to the person, or unless there be some previous si ruggle 
for the possession of the property. - East l'.C. 70S. Hut in the later 
editions of Hawkins, it is said to be robbery “to snatch a basket of linen 
suddenly from the head of another.” 1 Hawk. l'.C. Curw. Ed. 214, see. it. 
The true doctrine is, that such a snatching will constitute robbery, provided 
the article is so attached to the person or clothes as to create resistance, 
however slight; not otherwise. 2 Bishop UtiH. And where a watch was 
fastened to a steel chain passing round the neck of its owner, one who 
snatched it away, breaking the chain, was held to be guilty of this offence. 
“For the prisoner could not obtain the watch at once, but hail to overcome 
the resistance the steel chain made, and actual force was used for tin- pur
pose.” Bex v. Mason, Kuss. & By. 41!». To snatch a pin from a lady's 
headdress, so violently as to remove with it a part of the hair from the 
place where it was fixed (Bex v. Moore, 1 Leach, 4th ed. 335), or to force 
an ear-ring from her ear (Bex v. Lupier, 1 Leach, 4th ed. 320, - East l'.C. 
557, 708), is robbery; but not, to snatch property merely from another's 
hand. Bex v. Baker, 1 Leach. 4th ed. -00, - East l'.C. 702; Bex v. Mac- 
auley, 1 Leach, 4th ed. 287; Bex v. Bobins, 1 Leach, 4th ed. 200, note.

If the robber has, in any way, disabled his victim, a simple taking then 
from the person is sufficient. And where a bailiff handcuffs his prisoner, 
under pretence of conducting him the more safely to prison, but really for 
the purpose of robbing him: then, if, having so disabled him. he takes 
money from the prisoner's pocket, the offence is robbery. Bex v. Gascoigne, 
1 Leach, 4th ed. 280, 2 East P.C. 700. So also, if one seizes another by the 
cravat, then forces him against the wall, then abstracts his watch from his 
pocket even without his knowledge, this graver form of larcency is committed. 
Commonwealth v. Knelling, 4 Binn. 379.

Apprehended violence.]—There is no need of actual force to be employed 
by the robber. If he assaults one (I Hale P.C. 533; 1 Hawk. P.C. Curw. 
Ed. p. 214, sec. 7),or threatens him in such a manner ns to create in his 
mimi a reasonable apprehension of bodily harm in case of resistance, the 
taking is robbery. So that, where money was given to a person connected 
with a mob in a time of riot, on his coming to the house ami begging in a 
manner which implied menace if it were not given him, the getting of this 
money was held to be robbery. Bex v. Tapi in, 2 East P.C. 712. And where 
the threat was to tear down corn and the house, the giving under fear of 
this threat was deemed sufficient to constitute the taker a robber. Bex v. 
Simons, 2 East P.C. 731. See Bex v. Gnosil, 1 (’nr. & P. f>04. Even where 
the danger was not immediate, but a threat was to tiring a mob from a 
neighouring town, in a state of riot, and burn down the prosecutor’s house, 
and the prosecutor pnrted with the goods through fear of this consequence, 
which ho believed would follow’ refusal, but not otherwise from apprehension 
of personal danger, the crime was held to be committed. Bex v. Astley, 2 
East P.C. 729: Bex v. Brown. 2 East l’.C. 731. The offer of money, less 
than the value of the goods, will not make the act of taking less criminal. 
Rex v. Simons, 2 East P.C. 712: Bex v. Spencer, 2 East P.C. 712.

To constitute robbery, under such circumstances mentioned in the last 
section, the menace must be of a kind to excite reasonable apprehension of 
danger: nothing short will do. 2 East P.C. 713: 1 Hawk. P.C. Curw. Ed. 
p. 214, sec. 8. Moreover, though the danger need not be immediate and 
the money need not be pnrted with instantly, yet the money must be delivered 
and taken while the fear is on the mind, and not after time has elapsed,
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especially in the absence of the robber, for the fear to be removed. Long v 
The State, 12 (la. 293; Hex v. Jackson, 1 East 1\C. Add. XXL, 1 Leach, 
4th ed. 193, note, L' lb. 618, note; 1 Hawk. P.C. Curw. Ed. p. 213, see. 1. 
Lord Hale says: “ If thieves come to rob A., and, finding little about him, 
enforce him by menace of death to swear upon a book to fetch them a greater 
sum, which he doth accordingly, this is a taking by robbery, yet he was not 
in conscience bound by such compelled oath : for the fear continued, though 
the oath bound him not.’* 1 Hale P.C. 532.

Obtaining money from a woman by threat to accuse her husband of an 
indecent assault, is not robbery. Hex v. Edwards, 5 Car. & P. 518, 1 
Moody & H. 257.

The takinq.]- -If the person assaulted merely drops the property, and the 
assailant is apprehended before he takes it up, his offence is not robbery. 
Hex v. Farrell, 1 Leach, 4th ed. 322, note, 2 East P.C. 557; ante, sec. 701. 
And, Lord Hale says, “ if A. have his purse tied to his girdle, and B. assaults 
him to rob him, and in struggling the girdle breaks, and the purse falls to 
the ground, this is no robbery ; because no taking. But if B. take up the 
purse; or, if B. had the purse in his hand, and then the girdle break, and 
striving lets the purse fall to the ground, and never takes it up again ; this 
is a taking and robbery.” 1 Hale P.C. 533, referring to 3 Inst. 69; Halt. 
Just., oh. 100; Crorap. 35. After the taking has been effected, the crime 
is not purged by giving back the thing taken. 1 Hale P.C. 533; Hex v. Peat, 
1 Leach, 4th ed. 228, 2 East P.C. 557.

It is no objection, that the person assaulted delivered with his own hand 
the property to the assailant, if the necessary other circumstances concurred. 
1 Hale P.C. 533.

Since robbery is an offence as well against the person as the property, the 
taking must be, in the language of the law, from the person. 2 Bishop 975. 
But the person may be deemed to protect all things belonging to the individ
ual, within a distance, not easily defined, over which the influence of the 
presence extends. “If a thief,” says Lord Hale, “come into the presence 
of A. ; and. with violence and putting A. in fear, drives away his horse, 
cattle, or sheep”: he commits robbery. 1 Hale P.C. 533. The better 
expression is, that a taking in the presence of an individual (of course, there 
being a putting in fear) is to be deemed a taking from his person. Hex v. 
Frances, Comyns 478, 2 Stra. 1015, Cas. temp. Hardw. 113, Foster 128. In 
robbery, it is sufficient if the property be taken in the presence of the owner; 
it need not be taken immediately from his person, so that there be violence 
to his person or putting him in fear. As where one, having first assaulted 
another, takes away his horse standing by him ; or having put him in fear, 
drives his cattle out of his pasture in his presence, or takes up his purse 
which the other in his fright had thrown into a bush, or his hat which had 
fallen from his head. 2 East P.C. 707. “Or,” adds Hawkins, “robs my
servant of my money before my face.” 1 Hawk. P.C., Curw. Ed., p. 214, 
sec. 5; Hex v. Fallows, 5 Car. & P. 508.

The fear.']—Where there is no actual force, there must he actual fear; 
but, where there is actual force, the fear is conclusively inferred by the law. 
Hex v. Keane, 2 Leach, 4th ed., 616. And, within this distinction, assaults, 
where there is no actual battery, are probably to be deemed actual force. 1 
Bishop 317. Where neither this force is employed, nor any fear is excited, 
there is no robbery, though there be reasonable grounds for fear. Hex v. 
Renne, 2 East P.C. 734, 2 Leach, 4th ed., 616. And see 2 East P.C. 665, 666.

Accomplices.]—Hawkins observes; “ In some cases a man may be said to 
rob me, where in truth he never actually had any of my goods in his posses
sion ; as where I am robbed by several of one gang, and one of them only 
takes my money ; in which case, in judgment of law, every one of the 
company shall be said to take it, in respect of that encouragement which 
they give to another, through the hopes of mutual assistance in their enter-
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prise; nay, though they toisa of the first intended prize, and one of them 
afterwards ride from the rest, ami roll a third person in the same highway 
without their knowledge, out of their view, and then return to them all are 
guilty of robbery, for they came together with an intent to rob, and to assist 
one another in so doing. " 1 Hawk. P.C., Curw. Ed,, p. 213, sec. 4. And
see Code secs, (il-(>3.

Punishment of aggravated robbery. Everyone 
is guilty of an indictable offence and liable to imprisonment 
for life and to be whipped who—

(a) robs any person and at the time of, or immediately 
before or immediately after, such robbery wounds, beats, 
strikes, or uses any personal violence to, such person ; or 

(/>) being together with any other ]>erson or persons 
robs, or assaults with intent to rob, any person ; or

(c) being armed with an offensive weapon or instru
ment robs, or assaults with intent to rob, any person. 
R.S.O. c. 164, s. 34.

Punishment of robbery. Every one who com
mits robbery is guilty of an indictable offence and liable to 
fourteen years’ imprisonment. R.S.O. c. 164. s. 32.

400 Assault with intent to rob. Every one who 
assaults any ]>erson with intent to rob him is guilty of an indict
able offence and liable to three years’ imprisonment. R.S.( ’. 
ç. 164, s. 33.

Indictment.]—When the complete offence of robbery is churged but not 
proved and the evidence establishes an attempt to commit the offence, the 
accused may be convicted of such attempt and punished accordingly. !Seo. 
711. An assault with intent to rob is a form of attempt to rob. Sec. 04. 
On a count for robbery the accused may be convicted of any offence the 
commission of which would be included in the commission of robbery and 
which is proved ; or lie may be convicted of an attempt to commit any 
offence so included. Sec. 713. An attempt to assault with intent to rob is 
in itself an indictable offence. Sec. 529.

When an attempt to commit an offence is charged but the evidence 
establishes the commission of the full offence, the accused is not entitled 
to he acquitted, but the jury may convict him of the attempt, unless the 
court w lie re the trial takes place, thinks fit in its discretion to discharge the 
jury from giving any verdict upon such trial and to direct such person to be 
indicted for the complete offence. Sec. 712. After a conviction for the 
attempt the accused is not liable to be tried again for the offence which he 
was charged with attempting to commit. Sec. 712 (2). If a count for 
assault with intent to rob is joined with n count for robbery the prosecutor 
cannot proceed with both and is put to his election. R. v. Gough (1831), 
1 M. & Rob. 71.

It was formerly held that a prisoner could not be convicted of a common 
assault on an indictment for an assault with intent to rob; R. v. Woodhall 
(1872), 12 Cox C.C. 240; R. v. Sandvs (1844), 1 Cox C.C. 8; but sec. 713 
abrogates that rule.
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Form of indictment.'} —The indictment may be in the following form : —
“County of — to wit: The jurors for our Lord the King upon their

oath present that A. B. on the----- day of — in the year of our Lord 190— ,
in and upon one J.N. did make an assault with intent the moneys, goods 
and chattels of the said J. N. from the person and against the will of him 
the said .1. N. then unlawfully and violently to steal, take and carry away : 
against the form of the Criminal Code (see. 400) and against the peace of 
our Lord the King, his Crown and dignity.”

With intent to mb him.]— The English Larceny Act, 1801, 124-125 Viet., 
ch. 90, see. 40, which deals with this offence, omits the word “ him.” and 
may possibly include the ease of an assault upon A. with intent to rob B., 
but such would not be the case under the Code.

Under a former English Act, 7 Geo. III., ch. 21, now repealed, which 
made it felony for any person with an offensive weapon to assault any other 
person “ with intent to rob such person,” a charge of assault with intent to 
rob the occupant of a carriage was held not sustainable on evidence that the 
assault was made upon the driver of the carriage only, without threats or 
violence to the occupant. R. v. Thomas ( 1784), 1 Leach C.C. 330, 1 East 
P.C. 417.

Evidence.]—As to what constitutes an assault, see sec. 258. An attempt 
or threat, by any act or gesture to apply force to the person of another 
without the latter’s consent is an assault, if the person making the threat 
has, or causes the ocher *o believe upon reasonable grounds that he has, 
present ability to effect his purpose. Sec. 258.

Where the defendant decoyed the prosecutor into a house and chained 
him down to a seat, and there compelled him to write orders for payment 
of money and for the delivery of deeds, and the papers on which lie wrote 
remained in his hands for half an hour, but he was chained all the time, 
this was held not to be an assault with intent to rob. It. v. Edwards ( 18114), 
0C. & I*. 515, 521 ; It. v. Phipoe (1795), 2 Leach 0711. Such cases are now 
provided for by sec. 402, following sec. 48 of the English statute 24-25 
Viet., eh. 96, which was framed to meet such cases.

The evidence on the charge usually proves all the elements of a robbery 
with the exception of the taking and carrying away.

Assaulting and threatening to charge an infamous crime with intent 
thereby to extort money, is an assault with intent to rob. R. v. Stringer 
(1842), 2 Mood. C.C. 261, 1 C. & K. 188.

No actual demand of money is required to make out the offence. R. v. 
Trusty (1783), 1 East P.C. 418; R. v. Sharwin (1785), 1 East P.C. 421.

401. Stopping the mail.—Every one is guilty of an 
indictable offence and liable to imprisonment for life, or for 
any term not less than five years, who stops a mail with intent 
to rob or search the same. Tt.S.C. c. 35, s. 81.

The expression “ mail ” is to be interpreted by the Post Office Act, 
R.S.O. 1886, ch. 36. Code sec. 4. That Act (sec. 2) declares that “ mail ” 
includes every conveyance by which post letters are carried, whether it is 
by land or by water.

40*4. Compelling execution of documents by force.
—Every one in guilty of nn indictable offence and liable to 
imprisonment for life who, with intent to defraud, or injure, 
by unlawful violence to, or restraint of the person of another.
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or by the threat that either the offender or any other person 
will employ such violence or restraint, unlawfully eomjieU any 
persoi to execute, make, accept, endorse, alter or destroy the 
whole or any part of any valuable security, or to write, impress 
or affix any name or seal upon any paper or parchment, in order 
that it may he afterwards made or converted into or used or 
dealt with as u valuable security. ll.S.t c. 1 To, s. 5.

As to the origin of this section see note to see. 400.
Valuable security.]— See definition of this term in sec. 3 (cc). A docu

ment ns follows: “I hereby agree to pay you 100/ sterling on the 27th 
inst. to prevent any action against me ” has been held to be a “ valuable 
security.” R. v. John (1875), 13 Cox C.C. 100.

4021. Sending letter demanding property with men
aces. Every one is guilty of an indictable offence and liable 
lo fourteen years’ imprisonment who sends, delivers or utters, 
or directly or indirectly causes to be received, knowing the con
tents thereof, any letter or writing demanding of any person 
with menaces, and without any reasonable or probable cause, 
any property, chattel, money, valuable security or other valu
able thing. R.S.C. e. 173, s. 1.

Form of indictment.]—The following form of indictment may be used :—
“ County of----- , to wit The jurors for our Lord the King upon their

oath present that .1. 8. on the----- day of-------in the year of our Lord ------
at the----- in the County of-------, unlawfully did send (or delivered or
uttered and caused to be received) to one J. N. a certain letter (or writing) 
directed to the said J. N. by the name and description of Mr. ,1. N., 
demanding money (or a certain valuable security to wit, etc.) from the said
J. N. with menaces and without any reasonable or probable cause, ho the 
said J. 8. then well knowing the < ontents of the said letter ; and which said 
letter is as follows, that is to say (here set out the letter verbatim), against 
the form of the Criminal Code (sec. 403) and against the peace of our Lord 
the King his Crown and dignity.”

Inspection.]—In It. v. Harrie ( 1833), f> C. & P. 10f>, an order was made 
that the letter be deposited in the hands of the Clerk of the Peace in order 
that the defendant’s witnesses might inspect it before the trial.

Sends, delivers, etc.]—Proof that the letter is in the defendant’s hand
writing and that it came to the prosecutor by post is sufficient evidence that 
the defendant sent it. R. v. Kerning (1709), 2 East P.C. 1110; R. v. 
Jepson (179H), 2 East P.C. 1115. Sending a letter to A. in order that he 
may deliver it to B. is a sending to B. if the letter is delivered by A. to B.
K. v. Paddle (1822), It. & It. 484 and the leaving a letter directed to A. 
so that it may not only reach A. but B. also and with the intent that it 
should reach them both is a sending to B. if it reaches him : and it is for 
the jury to decide as to whom it was intended to reach. R. v. Carruthers 
(1844), 1 Cox C.C. 138; R. v. Grim wade (1844), 1 Den. C.C. 30, 1 Cox 85.

Knowing the contents thereof.]—The knowledge by the accused of the 
contents of the letter or writing is an essential ingredient of the offence in 
all cases under this section. R. v. Gird wood (1776), 1 Leach 142.
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The demand.]—A letter signifying an intention to impute n crime to the 
party from whom it is attempted to obtain the property, in case he does 
not choose to comply with the sender's suggestion bv delivering the 
property, is a sufficient demand. R. v. Michael Robinson (1790), - Leach 
C.C. «till; 2 East’s P.C. 1,110. But a mere request without imposing any 
conditions would not suffice. Ibid. And see secs. 405 and 400.

I Pith menaces. J The word “menace ” means “a threat or threatening; 
the declaration or indication of a disposition or determination to inflict an 
evil : the indication of a probable evil or catastrophe to come." The 
word as here used in the Code (similar to Imp. Larceny Act, 1801, -4 and 
25 Viet., c. 1)0, s. 44,) is to be given its natural meaning, and will include 
menaces, or threats of a danger, by an accusation of misconduct, though 
of misconduct not amounting to a crime, and is not confined to a threat of 
injury to the person or property of the person threatened. Lord Russell 
in R. v. Tomlinson, [1895] 1 Q.B. 700, 708.

If the threat be to accuse of a crime, it is no less an offence because the 
person threatened was really guilty, for, if he was guilty, the accused 
ought to have prosecuted him for it, and not have extorted money from 
him. R. v. Gardner (1824), 1 C. & P. 479.

The threat must be of such a nature as is calculated to overcome a firm 
and prudent mau, and to induce him from fear to part with his money or 
property. R. v. Southerton, 0 East 120, per Lord Ellenborough : but this 
must be taken to refer to the nature of the demand itself, and not to the 
state of mind of the party on whom it is made, and if the threatening 
demand be of such a nature as is calculated to affect a man of a reasonably 
sound state of mind, the court will not enquire into the degree of nerve 
possessed by the individual. R. v. Smith (1850), 19 L.J. N.S. M.C. 80, 82.

In the more recent case of R. v. Tomlinson, [1895] 1 Q.B. 700, 710, 
Mr. Justice Wills said that the threat must not be one that ought to 
influence nobody, and as persons who are thus practised upon are not, as 
a rule, of average firmness, there should be given in practice a liberal 
construction to the doctrine that the threat must be of a nature to operate 
on a man of reasonably sound or ordinarily firm mind.

A threat or menace to execute a distress warrant which he had no 
authority to do is not of a character to excite either fear or alarm, but may 
be made with such gesture and demeanour, or with such other unnecessarily 
violent acts, or under such circumstances of intimidation, as to have that 
effect, and this should be decided by the jury. R. v. Walton (1803), 1 
Leigh & Gave’s Crown Cases, 288, 298.

It is not for the judge to say, as a matter of law, that the conduct of the 
accused constituted a menace within the statute, and the jury should be 
told that the question was whether the threats or words used were such as 
would naturally and reasonably operate on the mind of a reasonable man ; 
in other words, whether they would have such an effect on such a person 
as to deprive him of his free volition and put a compulsion on him to act 
as he would not act otherwise. R. v. Tomlinson, [1895] 1 Q.B. 700, 709.

In Reg. v. McDonald, 8 Man. R. 493, a case that was decided on the 
provision of the criminal law that is now found in this section, it was held, 
following Reg. v. Southerton (1805), 0 East, 120, that sending a letter 
threatening a prosecution for a breach of The Liquor License Act unless a sum 
of money was paid, was not an offence within this section, because the threat 
was not one that would be likely to overcome a man of an ordinarily firm 
and prudent mind. But in the recent case of Reg. v. Tomlinson, [1895] 
1 Q.B. 700, 18 Cox C.C. 75, the Court, took a less restricted view 
of the meaning to be given to the word “ menaces ” in this section than 
had been taken in previous cases. For this reason it was intimated in 
R. v. Gibbons (1898), 1 Can. Cr. Cas. at page 345, that when a case arises 
again under section 403, it may be desirable to reconsider the decision in 
Reg. v. McDonald.
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Under this section whut is mtiile criminal is tlie sending a letter 

demanding money with menaces ; and in these cases it must always be a 
question of law, whether the menaces in the letters sent are such as are 
contemplated by the statute, it. v. Gibbous (1898), 1 Can. Cr. Cas. at 
p. 345, per Bain J. Cnder section 404, however, the offence is demanding 
money or property with menaces with intent to steal it. An essential 
element of that offence is the intent to steal ; and any menace or threat 
that comes within the sense of the word menace in its ordinary meaning, 
proved to have been made with the intent of stealing the thing demanded, 
would bring the case within the section. For that reason it cannot bo 
determined as a question of law, and without reference to the circumstances 
of the particular case whether a demand for money with menaces is 
within section 404 or not. Ibid.

Without reasonable or probable cause.']—The words “without reasonable 
or probable cause ” apply to the demand for the money and not to the 
accusation threatened to be made (following If. v. Hamilton (18411), 1 
C. A: K. 212. a prosecution under 7 and H Geo. IV., ch. 29, sec. 8, the 
wording of which section is identical with the words of Code sec. 409). if. 
v. Mason (1874), 24 U.C.C.P. 58.

On a charge of delivering a letter demanding property with menaces and 
without reasonable or probable cause, the question as to whether the demand 
was made without reasonable or probable cause is one of fact, and the onus 
of proof is upon the prosecution to prove the want of reasonable or probable 
cause. It. v. Collins (1895), 1 Can. Cr. Cas. 48 (N.B.).

The words “ without reasonable or probable cause ” have reference to the 
state of the prisoner’s mind when making the demand. If. v. Minrd (1844), 
1 Cox C.C. 22; R. v. Chalmers (1807), 10 Cox C.C. 450.

If the money were actually due, the demand of same with menaces would 
not come within the section. It. v. Johnson, 14 U.C.Q.B. 509; but see sec. 
523. A person who threatens to make an accusation with intent to extort 
money is equally guilty whether the accusation threatened was or was not 
true. It. v. Richards (1808), 11 Cox C.C. 43.

Property.]—As to meaning of this term see sec. 3 (r).
Valuable security.]--See sec. 3 (cc).

404. Demanding with intent to steal,—Every one is 
guilty of an indictable offence and liable to two years' imprison
ment, who, with menaces, demands from any person, either 
for himself or for any other person, anything capable of being 
stolen with intent to steal it.

Demurrer.]—The courts do not quash indictments for extortion but leave 
the defendant to demur. R. v. Wadsworth (1094), 5 Mod. 13; R. v. Tisdale 
and another (1800), 20 U.C.Q.B. 272.

Evidence.]—A. demand of money from a hotel keeper under threat of 
prosecution for selling intoxicating liquor in prohibited hours contrary to a 
Liquor License statute if the demand be not complied with, may constitute 
the offence of demanding money with menaces, “with intent to steal the 
same.” R. v. Gibbons (1898), 1 Can. Cr. Cas. 340 (Man.).

Such a threat of prosecution made to a licensee, who to the knowledge of 
the prisoner had been previously convicted of an offence under the Liquor 
License laws and who was therefore liable to cancellation of his license, as 
well as to heavy penalties, is such a threat ns is calculated to do him harm 
and as would be likely to affect any man in a sound and healthy state of 
mind, and any such threat is an illegal menace. Ibid.
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Demanding with menaces money actually due is not a demand with 
intent to steal. Where prisoner who owned a house deserted his wife, who 
In his absence rented the house to P., and on returning demanded the rent 
with menaces from P., who had in the meantime paid it over to the wife, it 
was held that If he had succeeded in inducing P. thus to pay him the rent 
he claimed he never could be held to have stolen that money from him, and 
that his demnn ting it with threats under such circumstances could not be 
hehl to have been a demand with intent to steal. R. v. Johnson ( 1857), 
14 LT.C.tj.B. ÔGU. See, however, sec. 523, as to the offence of intimidation.

Two or more persons may be jointly convicted of extortion when they 
act together and concur in the demand. Two defendants sat together as 
magistrates and one illegally exacted a sum of money for justice’s fees for 
his discharge from a person charged before them with a felony, against 
whom they found no evidence. The other justice made no objection. It 
was held thev might be jointly convicted. R. v. Tisdale (1800), 20 V.C.
Q. B. 272.

For the purpose of proving the “intent to steal ” it is sufficient if an 
inference of such intent is deducible from the acts and conduct of the 
prisoner as shewn by the evidence. The question of “ intent to steal” is 
one entirely for the jury, and cannot be determined ns a question of law by 
the judge. R. v. Gibbons (1808), 1 (’an. Çr. Cas. 340 (Man.).

To demand and obtain possession of goods from a debtor for the purpose 
of holding them as security for a debt actually owing, is not a demand with 
menaces made with “ intent to steal,” although such possession is obtained 
by means of an unjustified threat of the debtor’s arrest made by the credi
tor’s agent without any honest belief that the debtor was liable to arrest.
R. v. Lyon (1898), 2 Can. Ci. Cas. 242 (Ont.).

405. Extortion by certain threats.—Every one is 
guilty of an indictable offence and liable to fourteen years' 
imprisonment who, with intent to extort or gain anything from 
any person—

(a) accuses or threatens to accuse either that person or 
any other person, whether the person accused or threatened 
with accusation is guilty or not, of

(i.) any offence punishable by law with 
death or imprisonment for seven years or more ;

(ii.) any assault with intent to commit a 
rape, or any attempt or endeavour to commit a 
rape, or any indecent assault ;

(iii.) carnally knowing or attempting to know 
any child so as to lie punishable under this Act :

(iv.) any infamous offence, that is to say, 
buggery, an attempt or assault with intent to 
commit buggery, or any unnatural practice, or 
incest ;

(v.) counselling or procuring any person to 
commit any such infamous offence ; or
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(b) threatens that any j»erson shall l»e so accused by any 
other person ; or

(r) causes any person to receive a document contain
ing such accusation or threat, knowing the contents thereof;

(d) by any of the means aforesaid compels or attempts 
to compel any person to execute, make, accept, endorse, 
alter or destroy the whole or any part of any valuable secur
ity, or to write, impress or affix any name or seal upon or to 
any paper or parchment, in order that it may be afterwards 
made or converted into or used or dealt with as a valuable 
security. K.S.C. e. 173, ss. 3, 4, 1 and 5.

Thu accusation need not be one made or to be made before a judicial 
tribunal ; a threat to charge before any third person is suflicieut. K. v. 
Robinson (1837), 2 M. & Rob. 14.

It is immaterial whether the prosecutor be innocent or guilty of the 
offence imputed to him if the accused intended to extort money. K. 
v. Richards (1808), 11 Cox C.C. 43; R. v. Gardner (1824), 1 C. & P. 479.

Although the prosecutor may be cross-examined as to his guilt of the 
offence imputed to him with a view to shake his credit, yet no evidence will 
be allowed to be given by another witness even in cross-examination to 
prove that the prosecutor was guilty of that offence. R. v. Cracknell (I860), 
10 Cox C.C. 408.

Where an information for rape or other offence under sec. 405 is laid with 
the sole intent to extort money or property from the person against whom 
the charge is made, the informant thereby “accuses” such person with 
intent to extort or gain something from him under sec. 405; and commits 
an indictable offence thereunder. R. v. Kempel (1900), 3 Can. Cr. ('as. 
481 (Ont.).

A crime punishable by law with imprisonment for seven years or more 
means a crime the minimum punishment for which is seven years : and the 
section does not apply where no minimum term of imprisonment is pre
scribed. R. v. Popplewell (1890), 20 Ont. R. 303.

If a person has been indicted for an offence or is in custody therefor it is 
not an offence under this section to threaten to procure witnesses to prove 
the charge. Archbold Cr. PI. (1900), 505.

Valuable security.]—For the statutory definition of this term see sec. 
3 (C.C.).

400 Extortion by other threats. Every one is guilty
of an indictable offence, and liable to imprisonment for seven 
years, who —

(a) with intent to extort or gain anything from any 
person accuses or threatens to accuse either that person or 
any other person of any offence other than those specified in 
the last section, whether the person accused or threatened 
with accusation is guilty or not of that offence ; or

(/») with such intent as aforesaid, threatens that any 
person shall be so accused by any person ; or

(r) causes anv person to receive a document contain
ing such accusation or threat knowing the contents thereof;
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or
(d) 1 iy any of the means aforesaid, compels or attempts 

to compel any person to execute, make, accept, endorse, 
aller or destroy the whole or any part of any valuable secur
ity, or to write, impress or affix any name or seal upon or 
to any paper or parchment, in order that it may be after
wards made or converted into, or used or dealt with as a 
valuable security.

The “ offence ” to accuse, or threaten to accuse, a person of which with 
intent to extort or gain anything from him is here made an indictable offence, 
need not lie an offepce under the Code or other Dominion law, but may be 
an offence under a provincial law, tx. qr. an offence under a Liquor License 
Act. It. v. Dixon ( I89f>), 2 Can. Cr. Cas.‘589 (N.S.).

Where, in a charge of sending a threatening letter to a person with 
intent to extort money, it is proved that the accused had stated that he had 
written a letter to such person, and that he had stated its purport in language 
to the like effect as the threatening letter, it is not error for the court 
to admit the threatening letter in evidence without further proof of the 
handwriting, and to submit to the jury for comparison with an exhibit, 
already in evidence, admittedly written by the accused. A jury may pro
perly make a comparison of doubtful or disputed handwriting, and draw 
their own conclusion as to its authenticity, if the admittedly genuine hand
writing and the disputed handwriting are both in evidence for some pur
pose in the case, although no witness was called to prove the handwriting 
to be the same in both. It. v. Dixon (No. 2) (1897), 3 Can. Cr. Cas. 220. 
(N.8.).
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PART XXX.

BURGLARY AND HOUSEBREAKING.

1,07. Definition of dwelling-house, etc.
1,08. Breaking place of worship and rornm offence.
])0!). Breaking place of worship with intent to commit offence.
1.10. Burglar /< fined.
1.11. Housebreaking and committing an indictable offence.
1.12. Housebreaking with intent to commit an indictable offence.
1.13. Breaking shop and committing an indictable offence.
1,11,. Breaking shop with intent, to commit an ndictable offence. 
1,15. Being found in dwelling-house bg night.
1,10. Being found armed with intent to break a dwelling-house.
1.17. Being disguised or in possess'on of housebreaking instru

ments.
1.18. Punishment after previous conviction.

401. Definition of dwelling-house, etc. In this 
art the following words arc used in the following senses:

(а) “ Dwelling-house ” means a permanent building 
the whole or any part of which is kept by the owner or occu
pier for the residence therein of himself, his family, or 
servants, or any of them, although it may at intervals be 
unoccupied ;

(i.) a building occupied with, and within the 
same curtilage with, any dwelling-house shall be 
deemed to Ite part of the said dwelling-house if 
there is between such building and dwelling- 
house a communication, either immediate or by 
means of a covered ami inclosed passage, lead
ing from the one to the other, hut not other
wise;

(б) to “break” means to break any part, internal or 
external, of a building, or to open by any means whatever 
(including lifting, in the case of things kept in their places 
by their own weight), anv door, window, shutter, cellar-dap 
or other thing intended to cover openings to the building, 
or to give passage from one part of it to another ;

1
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(i.) nn outrance into a building is made 
ns soon ns any part of the body of the person 
making the entrance, or any part of any instru
ment used by him, is within the building;

(ii.) every one who obtains entrance into any 
building hv any threat or nrtitioo used for that 
purpose, or by collusion with any person in the 
building, or who enters any chimney or other 
aperture of the building permanently left open 
tor any necessary purpose, shall he deemed to 
have broken and entered that building. R.S.C. 
c. 164, s. 2.

408 Breaking place of worship and commiting 
offence. -Every one is guilty of an indictable offence and 
liable to fourteen years’ imprisonment who breaks and enters 
any place of public worship and commits an indictable offence 
therein, or who, having committed any indictable offence 
therein, breaks out of such place. R.S.C. o. 164, s. 35.

400 Breaking place of worship with intent to
commit offence. Every one is guilty of an indictable offence 
and liable to seven years’ imprisonment, who breaks and enters 
any place of public worship, with intent, to commit, any indict
able offence therein. R.S.C. e. 104, s. 1*2.

(Amendment of 1000.)

410 Burglary defined. Every one is guilty of the 
indictable offence called burglary, ami liable to imprisonment 
for life, who—

(a) breaks and enters a dwelling-house by night with 
intent to commit any indictable offence therein; or

(b) breaks out of any dwelling-house by night, either 
after committing an indictable offence therein, or after 
having entered such dwelling-house, either by day or by 
night, with intent, to commit an indictable offence therein. 
R.S.C1. e. 104, s. 37.
2. Every one convicted of an offence under this section who, 

when arrested, or when he committed such offence, bad upon his 
person any offensive weapon, shall, in addition to the imprison
ment above prescribed, be liable to be whipped.
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Jireaks and enters a direllinij house.]—Some violence is necessary to 
constitute the actual breaking of a house, though very slight violence is 
necessary.

If one unlatches a door, opens a window when fastened, or raises it when 
shut, but being without any fastening, puts back a lock or a bolt, or picks 
a lock with a false key, takes a pane of glass out of the window, either bv 
taking out the nails or other fastening, or by drawing or bending them back, 
or by unloosing any other fastening, either to doors or windows, which the 
owner has provided, all these are burglarious breakings. Hut where a pane 
of glass had been cut or cracked for a month, but there was no opening or 
hole whatever, as every portion of the glass remained exactly in its place, 
and the prisoner was both seen and heard to put his hand through the 
glass ; this was held a sufficient breaking. I Russell, by Greaves, 787 ; 
Hex v. Bird, V Carrington \ I'ay ne 44 ; per Hosniupiet, .1. So where a 
window, opening upon hinges, is fastened by a wedge, so that pushing 
against it will open it, if such window be forced open by pushing against it, 
there will be a sufficient breaking. I Russell, by Greaves, 787.

Entrance by threat, artifice or collusion.]—If there be no actual breaking 
there must be a breaking by construction of lair, as where any one by fraud, 
conspiracy, or threats, procure the door of a dwelling house to be opened to

“ Thieves come with a pretended hue and cry, and require the constable 
to go along with them to search for felons, and whilst he goes with them 
into a man's house, they bind the constable and dweller, and rob him, this 
is burglary.” Coke, :» Inst. 64; I Hale P.C. 552. ” This,” says Hale, 
“ happened in Hlackfriars, It l, where thieves, pretending that A. har
boured traitors, called the constable to go with him to apprehend them, and 
the constable entering, they bound the constable and robbed A., and were 
executed for burglary, and yet the owner opened the door of his own accord 
to the constable.” 1 Hale 553; Crompton 22a.

Where divers persons came to a house with intent to rob it, and knocked 
at the door, pretending to have business with the owner, and being by that 
means let in, rifled the house, they were found guilty of burglary. 1 
Hawkins P.C., eh. 118, sec. 6.

He Mott’s case was thus: ** Thieves came with intent to roll him, and find 
ing the door locked up, pretended they came to speak with him, and, there
upon, a maid servant opened the door, and they came in and robbed him, 
and this being in the night time, this was adjudged burglary, and the 
persons hanged ; for their intention being to rob, and getting the door open 
by false pretence, this was in frnudem legis, and so they were guilty of 
burglary, though they did not actually break the house : for this was in law 
an actual breaking, being obtained by fraud to have the door opened; as if 
men pretend a warrant to a constable, and bring him along with them, 
and umler that pretence rob the house, if it be in the night, this is 
burglary.” He Mott’s case, Kelyng 42.

” Nor were those less guilty,” says Hawkins, 11 who, having a design to 
rob a house, took lodging in it, and then fell on the landlord and robbed 
him ; for the law will not endure to have its justice defrauded by such 
evasions.” 1 Hawkins P.C., ch. 38, sec. 6.

“ At the jail delivery in the Old Bailey, 10th of October, 1066, Thomas 
Cassv and John Cotter were indicted for robbing William Pinkney, a gold
smith, by the Temple Bar, in his house near the Highway, in the night
time, and stealing several parcels of plate and other things from him. And 
they were also indicted for the same offence for burglary, for breaking his 
house in the night, and stealing his plate, and on both these indictments 
they were arraigned and tried; and upon the evidence the case appeared to 
be, that Cotter was a lodger in the house of the said Pinkney, and knowing 
that he had plate and money to a good value, he combined witli the afore-
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said ('assy, and one John Barrington, and Gerrard Cleashard, and they 
three contrived, that one of these three should come as servant to the other 
to hire lodgings there for his master and another gentleman; and Cotter 
told them that Pinkney was one who constantly kept prayers every night, 
and they could not have so good an opportunity to surprise him as to desire 
to form in prayer with him, and at that time to fall on him and his maid, 
there being no other company in the house; and accordingly one of them 
came on Saturday in the afternoon and hired lodgings there, pretending it 
to ho for his master and another gentleman of good quality, and about eight 
o'clock at night they all came thither, two of them being in very good habit, 
and when they were in their chamber they sent for ale, and desired Pinkney 
to drink with them, which he did; and whilst they were drinking, Cotter 
came into his lodging, and they, hearing one go up stairs, asked who it 
was, and Pinkney told them it was an honest gentleman, one Mr. Cotter, 
who lodged in the house, and they desired to be acquainted with him, and 
that he might be desired to come to them; and, thereupon, Pinkney sent 
his maid to let him know the gentlemen desired to lie acquainted with him, 
to which Cotter sent word it was late, the next day was the Sabbath, and he 
desired to be private, and thereupon these persons told Pinkney they had 
heard he was a religious man, and used to perform family duties, in which 
they desired to join with him; at which Pinkney was very well pleased that 
he had got such religious persons, and so called to prayers, and while he 
sat at his devotion they rose up and bound him and his servant, and then 
Cotter came to them and shewed them where his money and plate lay, and 
they ransacked the house, and broke open the several floors and cupboards 
fixed to the house: and upon this evidence it was held that the entrance 
into the house being gained by fraud, with an intent to rob, and they making 
use of this entrance, thus fraudulently obtained, as in the night-time, to 
break open doors, etc., this was burglary, ('assy and Cotter’s case, 
Kelyng 62.

Ann Hawkins was indicted for burglary, and, upon evidence, it appeared 
that she was acquainted with the house, and knew the family were in the 
country. That meeting with the boy who kept the key, she desired him to 
go with her to the house, and, to induce him, promised him a pot of ale. 
The boy accordingly went with her, opened the door, and let her in. She 
then sent the boy for the pot of ale, robbed the house, and went off. This 
being in the night-time, Holt, C.J., Tracy and Bury, adjudged it to be clearly 
burglary in the woman, for she prevailed with the boy, by fraud, to open 
the door with intent that she might rob the house. Hawkins’ case, 2 East 
P.C. 485.

In The State v. Henry, 9 Iredell 463, it was held that there cannot be a 
constructive breaking by enticing the owner out of his house by fraud and 
circumvention, and thus inducing him to open his door, unless the entry be 
immediate, or in so short a time that there is no opportunity for the owner 
or his family to refasten the door, in that case, the owner was decoyed to 
a distance from his house, leaving his door unfastened, and it was not 
fastened by his family after his departure. At the expiration of ten or 
fifteen minutes, the prisoner entered the house, by opening the unfastened 
door, with intent to commit a felony. Held, that this was not burglary.

So to persuade an innocent agent, either under colour of right or on any 
other excuse, or to incite a child under years of discretion, to open the door 
of another man’s dwelling-house in the night-time, and thence bring out 
goods, would be burglary in him that should thus persuade, although he 
take no part himself in the transaction; but the agent or the child, by 
reason of its tender years, would stand excused. “ If A.,” says Lord Hale, 
“ being a man of full age, takes a child of seven or eight years old, well 
instructed by him in this villanous art, as some such there be, and the child 
goes in at the window, takes goods out, and delivers them to A., who car-
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ries them away, this is burglary in A., though the child that made the entry 
be not guilty, by reason of his infancy.” 1 Hale P.C. 655.

‘‘So if the wife, in the presence of her husband, by his threats or 
coercion, breaks and enters in the house of 1$. in the night, this is burglary 
in the husband, though the wife, that is the immediate actor, is excused by 
the coercion of her husband.” 1 Hale P.C. 656; II Ureenleaf, Ev. see. 7,

Hawkins compares the case of a servant letting in a thief at night with 
that where many act in concert, and although some of the party keep watch 
at a distance, they are, by construction of law, equally guilty of breaking 
and entering the dwelling-house as those who actually break and enter.
‘‘ It is certain that in some vases one may be guilty of burglary who never 
made an actual entry at all, as where divers come to commit a burglary 
together, and some stand to watch in adjacent places, and others enter and 
rob, etc., for in all such cases the act of one is, in judgment of law, the act 
of all. And upon the like ground, it seems difficult to find a reason why a 
servant, who confederating with a rogue, lets him in to rob a house, etc., 
should not be guilty of burglary ns much as he, for it is clear that if the 
servant were out of the house, the entry of the other would be adjudged to 
1)0 his also, and what difference is there when he is in the house.” Haw
kins p.<ch. 38, secs. 8, 9.

East, - P.C. 44<i, and Blackstone have adopted the reasoning of Haw
kins. ‘‘If a servant,” says the latter (4 Com. 1227), “conspires with a. 
robber, and lets him into the house by night, this is burglary in both, for 
the servant is doing an unlawful act, and the opportunity afforded him of 
doing it with greater ease rather aggravates than extenuates the guilt.”

This, too, was the ground upon which the judges based their decision in 
Cornwall's case, although the point raised at the trial, and which caused 
the doubt in the minds of the judges who tried the case, was the fact that 
the servant did not go out with the prisoner after letting him out of the 
house. The ease is reported in Strange. “Joshua Cornwall was indicted, 
with another person, for burglary, and upon the evidence it appeared that 
he was a servant in the house where the robbery was committed, and in the 
night-time opened the street door and let in the other prisoner, and shewed 
him the sideboard from whence the other prisoner took the plate: then the 
defendant opened the door and let him out, but the defendant did not go 
out with him, but went to lied. Upon the trial before Lord C..1. Raymond, 
Raymond, J., Dennison, J., and Baron Comyns, at the Old Bailey, it was 
doubted whether this was burglary in the servant, he not going out with the 
other; and it being laid down in Hale, P.C. 81, Dalton 1117, that it is not 
burglary in the servant, the judges ordered it to be found specially. And 
afterwards, at a meeting of all the judges at Sergeant’s Inn, they were all 
of opinion that it was burglary in both, and not to be distinguished from a 
case which had often been ruled, and allowed in the same page in Hale, 
that if one watches at the street end while the other goes in, it is burglary 
in all; and upon report of this opinion the next sessions, the prisoner was 
executed.” Cornwall’s case, 2 Strange 881.

it was formerly considered doubtful how far it might be considered as a 
breaking, if a servant, acting in confidence, and with the assent of his 
master, let robbers in by agreement with them to steal, but in truth with a 
view to their apprehension. 2 East P.C. 48<i, 494; but the question was 
settled in Regina v. Johnson, Carrington & Marshman 218, where it was 
held that if a servant pretending to agree with a robber, open the door and 
let him in, for the purpose of detecting and apprehending him, this was no 
burglary, for the door was lawfully open. Roscoe Crim. Ev. 345.

There may also be a breaking in law where, in consequence of violence 
commenced or threatened, in order to obtain an entrance, the owner, either 
from apprehension of the force, or with a view more effectually to repel it,
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opens the door, through which the robber enters. 2 East P.C. 486; Haw
kins, eh. 38, sec. 4. Although the door was literally opened by one of the 
family, yet ifeii' ii opening proceeded from the intimidations of those who 
were without, and from the force which had been used, knocking at and 
breaking the windows, calling out and insisting upon the door being 
opened, and firing of guns; if under these circumstances the persons within 
were induced to open the door, it was as much a breaking by those who 
made use of such intimidations, to prevail upon them so to open it, as if 
they had actually burst the door open. Hex v. Swallow (1813), 1 Kussell 
792.

Hut if upon a bare assault upon a house, the owner fling out his money, 
it is no burglary. 1 Hawkins 38, sec. 3; though, if the money were taken 
up in the owner's presence, it would be robbery. 2 East P.C. 486; 1 Kus
sell 793.

(b) Breaking out of dwelling-house a fter committing indictable offence there
in.]— In their Fifth Report the English Commissioners on Criminal Law made 
the following remarks on burglary, by breaking out of a dwelling-house: 
“ By the statute 12 of Queen Anne, statute 1, ch.7 (now repealed by 7 and 8 
of (»eo. IV., ch. 27, and re-enacted by ch. 29 of the same statute), the crime 
of burglary was extended to the case of an offender, who, having committed 
a felony in a dwelling-house, or having entered therein with intent to com
mit a felony, afterwards broke out of such dwelling-house in the night-time. 
This extension does not, we think, rest upon any just principle. After a 
felony has been committed within the dwelling-house, the offence is not in 
reality aggravated by lifting the latch of the door, or the sash of a window, 
in the night-time, in order to enable the offender to escape. A breaking 
out, indeed, may be an innocent act, as it may be committed by one 
desirous of retiring from the further prosecution of a crime ; and the 
extension of the law of burglary to such a case is not warranted by the prin
ciples upon which the law is founded, inasmuch ns a circumstance not 
essential to the guilt of the offender, or the mischief of the act, is made 
deeply essential to the crime. It is ineffectual, even with a view to the 
object proposed ; the pretext for the conviction fails in the absence of a 
breaking out, which is a casual and uncertain circumstance.”

By night.]— The expression “ night ” is declared by sec. 3 (</) to mean 
the interval between 9 p.m. and 6 a.m.

(2) — Having offensive weapon.]—Hee definition of the expression “ offen
sive weapon ” in sec. 3 (r).

411. Housebreaking and committing an indictable 
offence.- -Every one is guilty of the indictable offence called 
housebreaking, and liable to fourteen years’ imprisonment, 
who—

(а) breaks and enters any dwelling-house by day and 
commits any indictable offenee therein ; or

(б) breaks out of anv dwelling-house by day after hav
ing committed anv indictable offence therein. R.S.C. c. 
164, s. 40.

Housebreaking.]—The principal distinction between this offence, as 
declared in this and the following section, and the offence of burglary, is 
that housebreaking is usually applied to the offenee committed by day and 
burglary to that committed by night. But if it be proved on an indictment 
for housebreaking that the offence was committed by night, i.e., between 9 
p.m. and 6 a.m. (sec. 3 (7)) and that it is therefore burglary the defendant
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may notwithstanding be convicted of housebreaking. R. v. Robinson 
UM7), R. & R. 321.

412. Housebreaking with intent to commit an 
indictable offence.—Every one is guilty of nil indictable 
and liable to seven years’ imprisonment, who, by day, breaks 
and enters any dwelling-house with intent to commit any indict
able offence therein. R.S.C. c. 104, s. 42.

41». Breaking shop and committing an indictable 
offence.—-Every one is guilty of tin indictable offence and 
liable to fourteen years’ imprisonment who, either by day or 
night, breaks and enters and commits an indictable offence in 
a school-house, shop, warehouse or counting-house, or any build
ing within the curtilage of a dwelling-house, but not so con
nected therewith as to form part of it under the provisions 
hereinbefore contained. R.S.C. c. 104, s. 41.

414 Breaking shop with intent to commit an in
dictable offence. —Every one is guilty of an indictable offence 
and liable to seven years’ imprisonment who, either by day or 
night, breaks and enters any of the buildings mentioned in the 
last preceding section with intent to commit any indictable 
offence therein. R.S.C. c. 104, s. 42.

It is not necessary that an indictment which sufficiently describes that 
which is by statute an indictable offence should conclude with the words 
“ against the form of the statute in such ease made and provided, and 
against the peace of Our Lord the King, his Crown and dignity.” R. v. 
Doyle (1H94), 2 Can. Cr. Cas. 335 (N.S.).

41.Y Being found unlawfully in dwelling house by 
night,—Every one is guilty of an indictable offence and liable 
to seven years’ imprisonment who unlawfully enters, or is in, 
any dwelling-house by night with intent to commit any indict
able offence therein. R.S.C. c. 104, s. 30.

41«. Being found armed with intent to break a 
dwelling-house.—Every one is guilty of an indictable offence 
and liable to seven years’ imprisonment who is found—

(o) armed with any dangerous or offensive weapon or 
instrument, by day, with intent to break or enter into any 
dwelling-house, and to commit any indictable offenee 
therein ; or

(b) armed as aforesaid by night, with intent to break 
into any building and to eommit any indictable offenee 
therein. R.S.C. e. lfi+, s. 43.
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Offensive weapon.]—See sec. 3 (»•).
By day.]—See sec. 3 (fj).
Dwelling house.]—See sec. 407 (a).
lly night.]—See sec. 3 (</).

4IÎ. Being disguised or in possession of house
breaking instruments.—Every one is guilty of all indictable 
offence and liable to five years’ imprisonment who is found— 

(a) having in his jxissession by night, without lawful 
excuse (the proof of which shall lie upon him), any instru
ment of housebreaking ; or

(1) having in his jsissession by day any such instru
ment with intent to commit any indictable offence; or

(c) having his face masked or blackened, or being other
wise disguised, by night, without lawful excuse (the proof 
whereof shall lie on him) ; or

(</) having his face masked or blackened, or being other
wise disguised, by day, with intent to commit any indictable 
offence. R.S.C. c. 164, s. 43.

Having in his possession.]—Knowingly having in any place, whether 
belonging to or occupied by the offender or not, is included, and whether 
for the use or benefit of the offender or of another person. Sec. 3 (A-).

Instrument of housebreaking.]—Any instrument capable of being used as 
an implement of housebreaking and intended to be so used will be included. 
K. v. Oldham (1852), 2 Den. 472, 3 C. & K. L'50, 21 L.J. (Eng.) 134. The 
possession of a crowbar or ot her implement of housebreaking by one of two 
persons acting in concert will be the possession of both. K. v. Thompson 
(1869), 11 Cox 362, 33 J.P. 791.

41S. Punishment after previous conviction.—Every 
one who, after a previous conviction for any indictable offence, 
is convicted of an indictable offence specified in this part for 
which the punishment on a first conviction is less than fourteen 
years’ imprisonment, is liable to fourteen vears’ imprisonment. 
R.S.C. c. 164, s. 44.

Indictment.]—In’any indictment for any indictable offence, committed 
after a previous conviction or convictions for any indictable offence or 
offences or for any offetice or offences (and for which a greater punishment 
may be inflicted on that account), it shall be sufficient, after charging the 
subsequent offence, to state that the offender was at a certain time and 
place, or at certain times and places, convicted of an indictable offence, or 
of an offence or offences, as the case may be, and to state the substance 
and effect only, omitting the formal part of the indictment and conviction, 
or of the summary conviction, as the case may be, for the previous offence, 
without otherwise describing the previous offence or offences. Sec. 628.

Procedure.]—The following is the procedure upon an indictment for com
mitting any offence after a previous conviction or convictions:—The offender 
shall, in the first instance, be arraigned upon so much only of the indict-
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ment as charges the subsequeut offence, and if he pleads not guilty, or if 
the court orders a plea of not guilty to be entered on his behalf, the jury 
shall be charged, in the first instance, to inquire concerning such subsequent 
offence only ; and if the jury finds him guilty, or if, on arraignment he 
pleads guilty, he shall then, and not before, be asked whether he was so 
previously convicted, as alleged in the indictment ; and if he answers that 
lie was so previously convicted, the court may proceed to sentence him accord
ingly, but if he denies that he was so previously convicted, or stands mute of 
malice, or will not answer directly to such question, the jury shall then be 
charged to inquire concerning such previous conviction or convictions, and 
in such case it shall not be necessary to swear the jury again, but the oath 
already taken by them shall, for all purposes, be deemed to extend to such 
last mentioned inquiry : Provided, that if upon the trial of any person for any 
subsequent offence, such person gives evidence of his good character, the 
prosecutor may, in answer thereto, give evidence of the conviction of such 
person for the previous offence or offences, before such verdict of guilty is 
returned, and the jury shall inquire concerning such previous conviction 
or convictions at the same time that they inquire concerning such subse
quent offence. Sec. 676.
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part XXXI.

FORGERY.
Sect.
419. Document defined.
420. “ Bank note ” and “ exchequer hill ” defined.
421. False document defined.
Jf22. Forgery defined.
423. Punishment of forgery.
424- Uttering forged documents.
425. Counterfeiting seals.
426. Counterfeiting seals of courts, registry offices, etc.
427. Unlawfully printing proclamation.
428. Sending telegrams in false name.
420. Sending false telegrams.
430. Possessing forged hank notes.
4SI. Drawing document without authority.
432. Using probate obtained by forgery or perjury.

41ÎK Document defined.—A document means in this part 
any paper, _ or other material used for writing or
printing, marked with matter capable of l>eing read, but does 
not include trade marks on articles of commerce, or inscriptions 
on stone or metal or other like material.

4*£0. “Bank note” and “exchequer bill” defined.
“ Bank note ” includes all negotiable instruments issued by 
or on behalf of any person, body corporate, or company 
carrying on the business of banking in any part of tin1 world, or 
issued by the authority of the Parliament of Canada, or of 
any foreign prince, or state, government, or governor or other 
authority lawfully authorized thereto in any of II is 
Majesty’s dominions, and intended to be used as equivalent to 
money, either immediately upon their issue or at some time 
subsequent thereto, and all bank bills and bank post bills;

(a) “ Exchequer bill ” includes exchequer bonds, notes, 
debentures and other securities issued under the author
ity of the Parliament of Canada, or under the authority 
of any Legislature of any Province forming part, of Can
ada, whether before or after such Province so became a 
part of Canada.

4455
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The punishment for forgery of a bank note or exchequer bill may be 
imprisonment for life. Sec. 4-3, sub-secs. A (</) and A (r).

Two prisoners were tried and convicted on an indictment charging them 
with feloniously offering, etc., a certain forged note, commonly called a Pro
vincial note; the evidence shewed that the prisoners had, with the knowledge 
that the figure 5 had been pasted over the ligure 1, and the word * ‘ five ” 
over the word “ one ” upon a note purporting to be a note issued by the 
government of the late Province of Canada, passed off and uttered the same 
as a five dollar note of that denomination, but no evidence was given 
that the note so altered was a note issued by the Covernmeut of Canada, 
beyond the production of the note. It was objected, but not before the jury 
were prepared to deliver their verdict, that no proof had been given of the 
note being a Provincial note. The evidence further shewed that when the 
attention of the prisoners was called to the paper, they both said, “ give it 
back if it is not good and we will give good money for it,” but upon its 
being placed upon the counter one of the prisoners took it up and refused 
to return it. or substitute good money for it. The prisoners were found 
guilty and sentenced. On a case reserved by the judge at the trial it was 
held that looking at the particular character of the forgery—that is to say 
an alteration—and the conduct of the prisoners with regard to it, that the 
onus was on them to dispute the validity of the writing, if its invalidity 
would lie a defence. R. v. Portis (lS7<i), 40 U.C.Q.B. -14.

A forged paper purporting on the face of it to be a bank note is within 
the definition, although there be no such bank as named. R. v. McDonald, 
12 r.C.^.B 543.

The alteration of a Dominion note for $2 to one for $20, such alteration 
consisting in the addition of a cipher after the figure two wherever that 
figure occurred in the margin of the note, was held to be forgery, R. v. 
Bail (1884), 7 O.R. 228.

On an indictment charging prisoner with uttering a certain writing—to 
wit, a certain bunk note “ with intent to defraud,” on which he was con
victed, it was insisted by prisoner's counsel that there should have been 
evidence that the bank whose note it purported to be was a corporation 
legally authorized to issue notes such as that described in the indictment. 
Carter, O.J., delivering the judgment of the Supreme Court of New 
Brunswick, said: ” The writing in question carries on its face the semblance 
of a bank note issued by a company in the State of Maine, and there is 
nothing in its frame which shews that it is illegal, even if there were no 
charter or Act of incorporation authorizing the issue of such note. The 
evidence proved that there are genuine instruments of which this is an 
imitation, which are of value in the State of Maine, and if the illegality of 
such instruments would afford a defence to the prisoner, and such illegality 
could be shewn by the Act of incorporation or any other evidence, such 
proof would lie on him, rather than the negative proof on the Crown.” 
Assuming that illegality of the note would be a defence the court held that 
the onus of proving illegalitv lav upon the prisoner. R. v. Brown, 3 Allen 
(N.B.) 13.

421 False document defined. —The expression “false 
document99 means—

(n) a document the whole or some material part of 
which purports to he made hv or on hehalf of anv person 
who did not make or authorize the making thereof, or which, 
though made hv, or hv the authority of, the person who 
purports to make it is falsely dated as to time or place of 
making, where either is material; or

23—CRIM. CODE.
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(6) it document the whole or some material part of 
which purports to be made by or on behalf of some person 
who did not in fact exist ; or

(c) a document which is made in the name of an exist
ing person, either by that person or by his authority, with 
the fraudulent intention that the document should pass as 
being made by some person, real or fictitious, other than 
the person who makes or authorizes it.
2. It, is not necessary that the fraudulent intention should 

appear on the face of the document, hut it may lie proved by 
external evidence.

False document.]—The definition of a false document given in the Code 
makes no change in the law but merely defines in statutory form what had 
by judicial construction in the courts been held to constitute a false docu
ment, the making of which with the knowledge and intent mentioned in the 
statute is declared to be forgery, and the uttering of which with like 
knowledge by one who uses, deals with, or acts upon it as if it were 
genuine, is made an indictable offence punishable in like manner as 
forgery. Per Burton, J.A., in Re Murphy (1895), 2 Can. Cr. Cas. 578, 583.

Where a fraudulent conspiracy was entered into between two persons in 
pursuance of which one of them opened an account in a bank in a fictitious 
name and gave to the other a cheque, for which the latter knew there were 
no funds, drawn in the fictitious name, and the same was negotiated by the 
payee in furtherance of such conspiracy by obtaining another bank to cash 
the same on the faith of its being a genuine cheque, the cheque is a “ false 
document ” both by the Criminal Code (see. 421 ) and at common law. He 
Murphy (1894), 2 Can. Cr. Cas. 5(52; K.C. in appeal (1895), 2 Can. Cr. ('as. 
578.

An instrument may be the subject of forgery although in fact it should 
appear impossible for such an instrumentas the instrument forged to exit t. 
provided the instrument purports on the face of it to be good and valid as 
to the purposes for which it was intended to lie made. R. v. Sterling 
(1773), 1 Leach 996; R. v. Portia (1876), 40 V.C.Q.B. 214.

Altering genuine document.]—Making a false document includes altering 
a genuine document in any material part, and making any material addition 
to it or adding to it any false date, attestation, seal or other thing which is 
material, or by making any material alteration in it, either by erasure, 
obliteration, removal or otherwise. Sec. 422 (2).

Where the forgery consists of the alteration of the time of maturity of 
an endorsed note, the intent to prejudice someone (see sec. 422) or to 
defraud may be inferred if the facts warrant the conclusion that either the 
maker cr the endorser might be defrauded, although it appears that the 
prisoner fully intended to retire the note. R. v. Craig (1858), 7 C.C.C.P. 
241. R. v. Hodgson, 2 Jurist N.H. 453.

Forgery defined,—Forgery is the making of « false 
dominent, knowing it to he false, with the intention that it 
shall in any way he used or noted upon ns genuine, to the pro- 
jtidiee of any one whether within Canada nr not. or that some 
person should he indneed, by the belief that it is genuine, to do 
or refrain from doing anything, whether within Canada nr 
not.
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2. Making a false document includes altering a genuine 
document in any material part, ami making any material addi
tion to it, or adding to it any false date, attestation, seal or other 
thing which is material, or by making any material alteration 
in it, either by erasure, obliteration, removal or otherwise.

3. Forgery is complete as soon as the document is made 
with such knowledge and intent as aforesaid, though the 
offender may not have intended that any particular person 
should use or act upon it as genuine, or be induced, by the 
belief that it is genuine, to do or refrain from doing any
thing.

4. Forgery is complete although the false document may 
be incomplete, or may not purport to l»e such a document as 
would be binding in law, if it be so made as, and is such as 
to indicate that it was intended, to be acted on as genuine.

Filling in check signed in blank.]- If a check in given to a person with a 
certain authority, the agent is confined strictly within the limits of that 
authority, and if lie choose to alter it, the crime of forgery is committed. 
If a blank check be delivered to him with a limited authority to complete it, 
and he fill it up with an amount different from the one he was directed to 
insert, and if, after the authority was at end, he till it up with any amount 
whatever, that too would be clearlv forgery. K. v. Bateman (1845), 1 (’ox 
<\C. 180; R. v. Hart (1830), 7 C. & V. *652, 1 Moodv 486; R. v 
Wilson (1847), 1 Den. C.C. 284.

Filling in the body of a blank check to which a signature is attached, 
without any authority, is a forgery. The prisoners were indicted for utter
ing a forged check, and it appeared that one Townsend was in the habit of 
signing blank checks and leaving them with his clerk when business called 
him away from home; one of these checks fell into the hands of the 
prisoners, who filled up the blank with the words “ one hundred pounds,” 
and dated it; it was objected that the signature being genuine, it could not 
be said that the prisoner had uttered a forged instrument : but Bailey, .1., 
held that it was a forgery of the check. By filling in the body and dating it, 
it was made a perfect instrument, which it previously was not, and although 
it was not in point of fact made entirely by the prisoners, yet it had been 
held that the doing that which is necessary to make an imperfect instrument 
a perfect one, is a forgery of the whole. The learned judge was also of 
opinion that if the bankers had paid the check they might have recovered the 
amount from the prosecutor, as he was in the habit of leaving blank checks 
out, with his name written at the bottom. Wright’s case, 1 Lewin, C.C. 135.

Forgerg generally.]—To forge is, in its general sense, to counterfeit, to 
falsify: though to convict the person who made the false instrument of a 
crime the intent to defraud must be made to appear. R. v. Dunlop (1857), 
If) Ü.C.Q.B. 118.

Mr. Justice Stephen, in his third edition of his Digest of the Criminal 
haw, p. 285, defines forgery as the “making of a false document with 
intent t.o defraud.” The making of a false document includes the alteration 
of it, for the alteration of a genuine instrument makes it a false instrument 
R. v. Rail (1884). 7 Ont. R. 228.

To constitute the crime of forgery it is not necessarv that the writing 
charged to be forged should be such as would be effectual if it were a true 
and genuine writing. R. v. Portis (1876), 40 V.C.Q.B. 214.
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The counterfeiting of any writing with u fraudulent intent, whereby 
another may be prejudiced, is forgery at common law. 2 Russ. t'r. (4th t*d.) 
76H; Ex parte Cudby ( 1 886), ‘JG N.li.R. 452, 402; K. v. Stewart (1H75), 25 
U.C.C.P. 44(1: It. v. Ward 11727), 2 Ld. Raym. 14(51.

The prisoner, with intent to defraud, wrote out a telegraph message 
purporting to be sent by one (’. to i)., authorizing the latter to furnish the 
prisoner with funds. This was left by a boy, as from the telegraph office, 
being written on paper having the heading and appearance of a telegraphic 
despatch. Afterwards on the same day prisoner called on I).. who told him 
he had received a telegram from C. ; prisoner said, “ I thought so.” Upon 
the faith of the document I>. went with prisoner to the bank and endorsed a 
draft drawn by the prisoner on C. for *85, the proceeds of which were 
handed over to the prisoner. It was held that the counterfeiting of what 
purported to be onlv a copy of (Vs signature was a forgery. R. v. Stewart 
(1875), U.C.r.P. 440.

It is a forgery to fraudulently make a deed which purports to be something 
quite different from that which it really is, ex. gr. by antedating it tor a 
fraudulent purpose, even though it is executed by the parties between whom 
it is expressed to lie made. R. v. Ritson (1866), L.It. 1 C.C.R. 200. The 
execution of a deed by prisoner in the name of and representing himself to 
be another may be a forgery if done with intent to defraud, even though he 
had a power of attorney from such person, but fraudulently concealing the 
fact of his being onlv such attorney, and assuming to be the principal. R. 
v. A. I. Gould (1869), 20 U.C.C.P. 154.

Fictitious name.]—The result of the cases is, that where a fictitious name 
is assumed for the purposes of a fraud, the offence of forgery may be 
proved, but not where the credit is given solely to the person without any 
regard to the name, as in R. v. Martin (1880), 5 Q.B.D. .’14, per llagartv, 
C.J.O. in Re Murphy (1895), 2 Can. Cr. Cas. 578, 582; R. v. Whyte (1851), 
5 Cox C.C. 290: It. v. Wardell (1862), 5 F. & F. 82.

Where a person passing under an assumed name falsely represents that 
he is in the employment of a certain firm, and that he is authorized to 
make a draft upon such firm, his signature in such assumed name to a draft 
upon the firm, and his fraudulent negotiation of it, constitute forgery, if 
the credit obtained in negotiating the bill was not personal to himself alone, 
without relation to his supposed employers, and if the false name, 
although that of a non-existent person, was assumed for the very purpose 
of perpetrating the fraud. Re M. B. Lazier (1899), 5 Can. Cr. Cas. 167 
(Ont. C.A.

In It. v. Dunn (1765), 1 Leach C.C. 68, the accused had represented 
herself to be the widow of John Wallace, a deceased seaman, ami in that 
character applied to a prize agent for prize money due to him by the Gov
ernment. She exhibited what purported to be the probated will of the 
deceased, and thereby induced the agent to advance money to her on a 
promissory note, signed by her in the name of the supposed widow, for 
which advances the agent was to reimburse himself out of the prize money, 
when obtained. A conviction on a charge of forgery was confirmed on a 
case reserved. Nine of the ten judges in that case agreed to the following 
(Leach C.C. 68), as the rules governing the case:

(1) In all forgeries, the instrument supposed to be forged must be a 
false instrument in itself ;

(2) If a person gives a note entirety as his nu n. his subscribing it by a 
fictitious name will not make it forgery, the credit being there wholly given 
to himself, without any regard to the name, or without any relation to a 
third person ;

(3) An instrument which is uttered as the act and instrument of another, 
and in that light obtains a superior credit, when in truth it is not the act of
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the person represented, is strictly and properly a false instrument, for in 
that case the party deceived does not advance his money or accept the 
instrument upon the personal credit of the party ? it, but upon the
name and character of the third person, whose situation and circumstances 
import, a superior security for the debt : and therefore, if in truth it is not 
the instrument of that third person, whose name and situation induced the 
credit, it is certainly a false instrument, and the intention fraudulent 10 
the party imposed upon by it, for he believed, when he accepted the 
security, that he had a remedy upon it against the third person in whose 
name it was given and on whom he relied when lie advanced the money, 
but, this being false, he has no such remedy, and therefore is materially 
deceived ;

(4) If an instrument be false in itself, and by its purporting to be the 
act of another a credit is obtained which would not otherwise have been 
given, it is forgery, though the name it is given in be really a non-entity;

(5) The case is very different if the person borrowing money upon his 
own note and assuming a fictitious name does so without any relation to a 
different person. In that case the whole credit is given to the party him
self ; the lender accepts the security ns the security of that person only ; he 
has no other remedy in view, but merely against the man he is dealing 
with, and the security is really and truly the instrument of the party whose 
act it purports to be, however subscribed by a fictitious name : he has, 
therefore, a remedy upon it against the person on whose credit he took it, 
and consequently is not substantially defrauded.

In R. v. Whyte (1851), 5 Cox C.C. 290, the prisoner had purchased 
goods of a warehouseman and represented that he was in business with one 
Whiffen, under the firm name of Whiffen & Co. Several bills for goods so 
purchased were met, but finally Whyte desired the warehouseman to draw 
on the firm for a certain bill of goods. This was done, and the bill was 
accepted by him in the name of the pretended firm. Talfourd, .1.. there 
said : “I think it will scarcely be sufficient to shew that the name of 
Whiffen was assumed for the purpose of fraud generally ; it must have been 
taken for the specific object of passing off this bill : the carrying on business 
in the false name might be for the purpose of creating a false impression 
with a view to obtain credit. That might support a charge of obtaining 
money or goods by false pretences, but not a charge of forgery."

To sustain a conviction, it should appear either that the prisoner had not 
gone by the fictitious name before the signing, or that he had assumed the 
name for the purpose of committing the fraud. R. v. Bontien ( 1819), 
Rub. & Rv. 260; R. v. Peacock (1814), ibid. 278: R. v. Lockett (1772), 1 
Leach C.C. 94: R. v. Sheppard (1781), 1 Leach C.C. 226: R. v. Francis 
11mi iBum . <v By. 209.

In a recent Georgia case a person who, in an assumed name, made a 
draft on another whom he falsely claimed to be his father, was held guilty 
of forgery. Lascelles v. The State, 90 Ga. 947.

Forgery at common law.]—At common law the offence of forgery was 
punishable as a misdemeanor. It is defined by Sir W. Blackstone as “ the 
fraudulent making or altering of a writing to the prejudice of another man’s 
right.” 4 Com. 247. And by Mr. East, as ‘‘a false making, a making 
malo animo, of any written instrument for the purpose of fraud and deceit.” 
2 East P. C. 852. Forgery consists not in making a deed which has a false 
statement in it, but in making an instrument appear to be what it is not. 
Per Blackburn, .L, in R. v. Ritson, L.R. 1 C.C.R. 200, ‘19 L.J.M.C. 10; Ex 
parte Windsor, 94 L.J.M.C. 169.

Though doubts were formerly entertained on the subject, it is now clear 
that forging any document, with a fraudulent intent, and whereby another 
person may be prejudiced, is within the rule. Thus, after much debate, it 
was held that forging an order for the delivery of goods was a misdemeanor

115
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at common law. K. v. Ward, 8tr. 747, - Ld. Kaym. 14(11. And the same 
was held by a majority of the judges, with regard to a document purporting 
to be n discharge from a creditor to a gaoler, directing him to discharge a 
prisoner in his custody. If. v. Fawcett, 2 East P.C. 862. H. v. Ward is 
considered by Mr. East to have settled the rule, that the counterfeiting of 
any writing, with a fraudulent intent, whereby another may be prejudiced, 
is forgery at common law. 2 East P.C. 8(11.

Forgery at common law must be of some document or writing. There
fore where the prisoner was indicted for forging the name of «I. Linnell, 
and the evidence was that ne painted it in the corner of a picture, with 
intent to pass olT the picture as a work of that artist, this was held not to be 
a forgery. But that, if money had been obtained by the fraud, the de
fendant was indictable for a cheat at common law. It. v. Gloss, Dears. & 
B.('.<’. 460, -7 L.J.M.C. 54. So where the prisoner caused wrappers to be 
printed similar to those of another tradesman, ami sold in them a com
position called “ Berwick’s Baking Powder,” but caused the signature and 
tin- notification that without such signature no powder was genuine, which 
appeared on the genuine wrappers, to be omitted, it was held that this was 
no forgery, tInm • • jury found that the wrappers were procured by tilt- 
prisoner with intent to defraud. It. v. Smith, Dears. & B.C.C. SUB, 27 
L.J.M C. 225.

It is not necessary to the sustaining an indictment for forgery at common 
law that any prejudice should in fact have happened by reason of the 
fraud. It. v. Ward, Str. 747, 2 Ld. Hay in: 1461. Nov is it necessary that 
there should be any publication of the forged instrument. 2 East P.G. 855, 
951; Russ, on Cri. 618, 5th ed.

It is not forgery fraudently to procure a party's signature to a document, 
the contents of which have been altered without his knowledge. It. v. 
Clmdwicke, 2 Moo. & It. 545. Or fraudulently to induce a person to execute 
nil instrument on a misrepresentation of its contents. Per ltolfe, B.; It. v. 
Collins, M.S. 2 Moo. & B. 461.

Xo ratification. | Though fraud or breach of trust may be ratified, forgery 
cannot be. La Bampie Jacques (’artier v. La Banque d’Epargne, 13 App. 
(’as. 11S: Burton v. L. X N. W. Ry.Co., 6 L.T. Rep. 76; Merchants Bank of 
Canada v. Lucas (1890), IS Can. 8.C.K. 704. affirming 15 Out. App. 572, 
which reversed that of the Divisional Court. 13 O.K. 520.

45621. Punishment of forgery. Every one who commits 
forgery of the documents hereinafter mentioned is guilty of an 
indictable offence and liable to the following punishment:

(A) To imprisonment for life if the document forged 
purports to lie, or was intended by the offender to be under
stood to be or to be used as—

(n) any document having impressed thereon 
or affixed thereto any public seal of the United 
Kingdom or any part thereof, or of Canada or 
any part thereof, or of any dominion, pos
session or colony of His Majesty; R.S.C. e. 165, 
s. 4 ; or

(b) any document bearing the signature of 
the Governor-General, or of any administrator, 
or of any deputy of the Governor, or of any
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Lieutenant-Governor or any one at any time 
administering the government of any Province 
of Canada ; K.S.O. e. 165, s. 5; or

(r) any document containing evidence of, 
or forming the title or any part of the title to, 
any land or hcreditatment, or to any interest in 
or to any charge upon any land or hcreditatment, 
or evidence of the creation, transfer or extinction 
of any such interest or charge; or

(<l) any entry in any register or hook, or any 
memorial or other document made, issued, kept 
or lodged under any Act for or relating to the 
registering of deeds or other instruments respect
ing or concerning the title to or any claim upon 
any land or the recording or declaring of titles 
to land : It.S.C. c. 165, s. 38 ; or

(e) any document required for the purpose 
of procuring the registering of any such deed or 
instrument or the recording or declaring of any 
such title; R.S.C. c. 165, s. 38; or

(f) any document which is made, under any 
Act, evidence of the registering or recording or 
declaring of any such deed, instrument or 
title; It.S.C. c. 165, s. 38; or

(fj) any document which is made by any Act 
evidence affecting the title to land ; or

(h) any notarial act or document or authen
ticated copy, or any prorcsverbal of a surveyor 
or authenticated copy thereof; It.S.C. c. 165, 
s. 38; or

(i) any register of births, baptisms, mar
riages, deaths or burials authorized or 
required bv law to Ite kept, or any certified 
copy of any entry in or extract from any such 
register ; R.S.C. c. 165, s. 43; or

(j) any copy of such register required by 
law to l»e transmitted by or to any registrar or 
other officer ; R.S.C. c. 165, s. 41; or

(k) any will, codicil or other testamentary 
document, either of a dead or living person, or 
any probate or letters of administration, 
whether with or without the will annexed ; 
R.S.C. c. 165, s. 27; or
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(0 any transfer or assignment of any share 
or interest in any stock, annuity or public fund 
of the United Kingdom or any part thereof, 
or of Canada or any part thereof, or of any 
dominion, possession or colony of 11 is Majesty, 
or of any foreign state or country, or receipt or 
certificate for interest accruing thereon ; R.S.C. 
c. 165, ss. 8 and 25; or

(m) any transfer or assignment of any share 
or interest in the debt of any public body, com
pany, or society, British, Canadian, or foreign, 
or of any share or interest ill the capital stock 
of any such company or society, or receipt or 
certificate for interest accruing thereon ; R.S.C. 
c. 165, s. 8 ; or

(») any transfer or assignment of any share 
or interest in any claim to a grant of land from 
the Crown, or to any scrip or other payment or 
allowance in lieu of any such grant of land 
R.S.C. e. 165, s. 8 ; or

(o) any power of àttorney or other author
ity to transfer any interest or share herein
before mentioned, or to receive any dividend 
or money payable in respect of any such share 
or interest ; R.S.C. c. 165, s. 8 ; or

( />) any entry in any book or register, or any 
certificate, coupon, share, warrant or other docu
ment which by any law or any recognized prac
tice is evidence of the title of any person to such 
stock, interest nr share, or to any dividend or 
interest payable in respect thereof; R.S.C. 
c. 165, s. 11 ; or

(q) any exchequer bill or endorsement 
thereof, or receipt or certificate for interest 
accruing thereon ; R.S.C. c. 165, s. 13; or

(r) any bank note or bill of exchange, 
promissory note or cheque, or anv acceptance, 
endorsement or assignment thereof ; R.S.C. c. 
165, ss. 18, 25 and 28 ; or

fs) any scrip in lieu of land ; R.S.C. c. 165, 
s. 13; or

(t) any document which is evidence of title 
to any portion of the debt of any dominion, col-
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on)' or possession of llis Majesty, or of any 
foreign state, or any transfer or assignment 
thereof ; or

(u) any deed, bond, debenture, or writing, 
obligatory, or any warrant, order, or other secur
ity for money or payment of money, whether 
negotiable or not, or endorsement or assign
ment thereof ; Ji.S.C. c. 165, ss. 26 and 62; or 

(r) any accountable receipt or acknowledg
ment of the deposit, receipt or delivery of money 

• or goods, or endorsement or assignment thereof; 
H.S.C. c. 165, s. 2$) ; or

(w) any bill of lading, charter-party, policy 
of insurance, or any shipping document accom
panying a bill of lading, or any endorsement 
or assignment thereof ; or

(#) any warehouse receipt, dock warrant, 
dock-keeper’s certificate, delivery order, or war
rant for the delivery of goods, or of any valu
able thing, or any endorsement or assignment 
thereof ; or

(y) any other document, used in the ordinary 
course of business as proof of the possession or 
control of goods, or as authorizing, either on 
endorsement or delivery, the possessor of such 
document to transfer or receive any goods.

(B) To fourteen years’ imprisonment if the document 
forged purports to be, or was intended by the offender 
to be understood to be, or to be used as—

(a) any entry or document made, issued, 
kept or lodged under any Act for or relating to 
the registry of any instrument respecting or con
cerning the title to, or any claim upon, any per
sonal property : B.S.( c. 165, s. 38 ;

(b) any public register or book not hereinbe
fore mentioned appointed by law to be made or 
kept, or any entry therein; B.S.C. c. 165, s. 7.

(C) To seven years’ imprisonment if the document 
forged purports to be, or was intended bv the offender to be 
understood to be, or to be used as—

(a) any record of any Court of Justice, or 
any document whatever belonging to or issuing 
from any Court of Justice, or being or forming 
part of any proceeding therein ; or
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(b) any certificate, office copy, or certified 
copy or other document which, by any statute 
in force for the time beng, is admissible in 
evidence; or

(c) any document made or issued by any 
judge, officer or clerk of any Court of Justice, 
or any document upon which, by the law or usage 
at the time then in force, any Court of Justice 
or any officer might act ; or

(d) any document which any magistrate 
is authorized or required by law to make or 
issue ; or

(e) any entry in any register or l>ook kept, 
under the provisions of any law, in or under the 
authority of any Court of Justice or magistrate 
acting as such ; or

(f) any copy of any letters patent, or of the 
enrolment or en registration of letters patent, or 
of any certificates thereof ; RS.C. c. 165, s. 6 ; or

(fj) any license or certificate for or of mar
riage; R.S.C. c. 165, s. 42; or

(h) any contract or document which, either 
by itself or with others, amounts to a contract, 
or is evidence of a contract ; or

(!) any pmver or letter of attorney or man
date ; or

(j) any authority or request for the pay
ment of money, or for the delivery of goods, or 
of any note, bill, or valuable security ; R.S.C. 
c. 1'»•'». s. 29; or

(1c) any acquittance or discharge, or any 
voucher of having received any goods, money, 
note, hill or valuable security, or any instrument 
which is evidence of any such receipt; R.S.C. 
c. 165, s. 29 ; or

(l) any doeument to be given in evidence 
as a genuine document in any judicial proceed
ing; or

(m) any ticket or order for a free or paid 
passage on any carriage, tramway or railway, or 
on any steam or other vessel; R.S.C. e. 165, 
8. 33; or

(r?) any document other than those above 
mentioned. R.S.C. c. 165, s. 76.
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Jurisdiction.]—In Ontario a provincial statute, 53 Viet., eh. 18. was 
passed, by which it was declared that Courts of General Sessions should 
have jurisdiction to try any person for any offence under certain sections of 
the Forgery Act, R.S.C., ch. 1G5. It was held that the provincial legisla
ture had power to so enact, and that such a provision was one relating to 
the constitution of a court rather than to criminal procedure. R. v. 
Leviuger, 22 O.R. 1590. But a provision in the same statute authorizing 
police magistrates to try and to convict persons charged with forgery was 
declared ultra vires. K. v. Toland, 22 O.K. 505.

Indictment.] — Where in an indictment for forgery the forged document is 
set out verbatim it is not necessary to give a description of its legal 
character. R. v. <'arson (1864), 11 U.C.C.P.

Order for payment of money.] — A writing not addressed to anyone may 
be an order for the payment of money if it be shewn by evidence for whom 
it was intended. In this case the order was for $15 in favour of “bearer 
or R.R. and purported to be signed by one B.” The prisoner in person 
presented it to M., representing himself to be the payee and a creditor of 
B. It was held that it might fairly be inferred to have been intended for 
M., and a conviction for forgery was sustained. R. v. Parker (18(54), 15 
U.C.C.P. 15.

Eridence.]—The fact of his flight from a charge of forgery militates 
against the accused. R. v. Judd (1788), 2 T.R. 255; R. v. Van Aermau 
(1854), 4 U.C.C.P. 288.

Corroboration.] A conviction cannot be made for forgery upon the evi
dence of one witness unless such w'itness is corroborated in some material 
particular by evidence implicating the accused. Cr. Code, sec. (584. And 
see note to that section.

A w'itness who testified that the forged signatures were written by the 
accused is not corroborated in a “ material particular by evidence impli
cating the accused ” by proof that certain other signatures were in the same 
handwriting, when the only evidence shewing that the latter signatures were 
written by the accused was the testimony of the same witness who had testi
fied to the handwriting of the signatures first mentioned. R. v. McBride 

( 1895). 2 Can. < V. Cas. 54\ (<>nt. ).

4*54. Uttering forged documents. Every one is guilty 
of an indietable offence who, knowing a document to lie forged, 
uses, deals with, or acts upon it, or attempts to use, deal with, 
or act upon it, or causes or attempts to cause any person to use, 
deal with, or act upon it, as if it were genuine, and is liable 
to the same punishment as if he had forged the document.

2. It is immaterial where the document was forged.
Uttering forged paper.]—Where a defendant had forged the name of the 

payee of a cheque, payable to his order, on the back of a cheque it was held 
that he was rightly convicted of uttering a forged “ order for the payment 
of money,” but that he could not be convicted of uttering a forged cheque. 
R. v. Cunningham (1885), 6 N.S.R. 31.

Prisoner drew a promissory note payable two months after date to the 
order of T.S.,who endorsed it; after the endorsement by T.S. prisoner 
altered the note by making it payable at three months after date. The 
indictment contained six counts, the fourth of which was “ offering and 
putting off a forged promissory note,” and the prisoner was convicted on 
the fourth count of the indictment. On motion for a new trial it was held 
that the moment the note was altered in a material point it ceased to be that
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which T.S. had endorsed; and that being uttered in the altered state as a 
note endorsed by him, when it was not the note endorsed by him, such 
uttering was the uttering of a note altered so as to constitute forgery—a 
forgery of a note at three months, endorsed by T.S.—and not a forgery of 
T.S.’s endorsement on a genuine note at three months. K. v. Craig (1858), 
7 U.C.C.P. 241. The transfer of the note to a third party who had sued the 
endorser and failed to recover because of the alteration is evidence of the 
intent to defraud which is a question for the jury. Ibid.

The shewing of a forged receipt to a person with whom the defendant is 
claiming credit on account of that receipt is an uttering, although the 
defendant never voluntarily parts with the possession of it. It. v. ltadford 
(1844), 1 Den. C.C. 59, 1 Cox C.C. 168.

Invoices certified in blank.]— The customs tariff, 1897, 60-61 Viet., ch. 
10, makes the following additional provision regarding blank invoices 
with certificate of correctness : — ' ‘ Any person who, without lawful 
excuse, the proof of which shall be on the person accused, sends or 
brings into Canada, or who being in Canada, has in his possession, any 
bill-heading or other paper appearing to be a heading or blank capable 
of being filled up and used as an invoice, and bearing any certificate purport
ing to shew, or which may be used to shew, that the invoice which may be 
made from such bill-heading or blank is corrector authentic, is guilty of an 
indictable offence and liable to a penalty of five hundred dollars, and to 
imprisonment for a term not exceeding twelve months, in the discretion of 
the court, and the goods entered under any invoice made from any such 
bill-heading or blank shall be forfeited.”

42.Y Counterfeiting seals. —Every one is guilty of an 
indictable offence and liable to imprisonment for life who 
unlawfully makes or counterfeits any public seal of the United 
Kingdom or any part thereof, or of Canada or any part thereof, 
or of any dominion, possession or colony of His Majesty, or 
the impression of any such seal, or uses any such seal or impres
sion, knowing the same to he so counterfeited. P.S.C. c. 165, 
s. 4.

42ti Counterfeiting seals of courts, registry 
offices, etc. Every one is guilty of an indictable offence and 
liable to fourteen years’ imprisonment who unlawfully makes 
or counterfeits any seal of a Court of Justice, or any seal of 
or belonging to any registry office or burial board, or the 
impression of any such seal, or uses any such seal or impression 
knowing the same to be counterfeited. R.R.C. c. 165, ss. 35, 
38 and 43.

42). Unlawfully printing proclamation, etc. -
Every one is guilty of an indictable offence and liable to seven 
years’ imprisonment who prints any proclamation, order, regula
tion or appointment, or notice thereof, and causes the same 
falsely to purport to have been printed by the King’s Printer for 
Canada, or the Government Printer for any Province of Canada, 
as the case may be, or tenders in evidence any copy of any
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proclamation, order, regulation or appointment which falsely 
purports to have been printed as aforesaid, knowing that the 
same was not so printed. R.S.V. c. 105, s. 37.

4'ZH. Sending telegrams in false names. Every une 
is guilty of an indictable offence who, with intent to defraud, 
causes or procures any telegram to he sent or delivered as being 
sent by the authority of any person, knowing that it is not sent 
by such authority, with intent that such telegram should he 
acted on as being sent by that person’s authority, and is liable, 
upon conviction thereof, to the same punishment as if he had 
forged a document to the same effect as that of tin* telegram.

4£tl. Sending false telegrams. Every one is guilty of 
an indictable offence and liable to two years’ imprisonment 
who, with intent to injure or alarm any person, sends, causes, 
or procures to Ik* sent, any telegram or letter or other message 
containing matter which he knows to he false.

430. Possessing forged bank notes. -Every one is 
of an indictable offence and liable to fourteen years’ 
imprisonment who, without lawful authority or excuse ( the 
proof whereof shall lie on him), purchases or receives from any 
person, or has in his custody or possession, any forged bank 
note, or forged blank bank note, whether complete or not, know
ing it to he forged. R.S.(\ c. 165, s. 10.

Has in his custody or possession 1 Seethe interpretation clause, Code 
sec. 3 (k).

431 Drawing document without authority.—Every 
one is guilty of an indictable offence who, witli intent to 
defraud, and without lawful authority or excuse, makes or 
executes, draws, signs, accepts or endorses, in the name or on 
the account of another person, by procuration or otherwise, 
any document, or makes use of or utters any such document, 
knowing it to be so made, executed, signed, accepted or endorsed, 
and is liable to the same punishment as if he had forged such 
document. R.S.C. c. 165, s. 30.

Any document.']—A “ document ” here means any paper, parchment, or 
other material used for writing or printing, marked with matter capable 
of being read, but does not include trade marks on. articles of commerce, 
or inscriptions on stone or metal or other like material. Sec. 419.

An indictment may be laid for unlawfully and with intent to. defraud 
signing a promissory note by procuration, although the name signed is
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the name of a testamentary succession or of an estate in liquidation (.e.g, 
“ Estate John Doe”), hut if the indictment does not disclose the particulars, 
an order will be luade against the Crown to furnish particulars of the 
names and capacities of the persons representing such estate at the time 
when the offence is alleged to have been committed, and directing that the 
defendants he not arraigned until after the particulars have been delivered. 
K. v. Weir (No. il) (1899), il Can. Cr. Cas. 155.

A count of an indictment charging the defendant with having, with 
intent to defraud, unlawfully made use of and uttered a promissory note, 
alleged to have been made and signed by one of the defendants by procu
ration without lawful authority or excuse and with intent to defraud, is 
defective if it does not also allege that the defendants knew it to have been 
so made and signed. Such a defect is one of substance and cannot be 
amended under Code sec. 029. R. v. Weir (No. 5) (1900), 3 Can. Cr. Cas. 
431 iQue.).

Using probate obtained by forgery or perjury.
—Every one is guilty of an indictable offence and liable to four
teen years’ imprisonment, who—

(a) demands, receives, obtains or causes, or procures 
to lte delivered or paid to any person, anything under, upon, 
or by virtue of any forged instrument, knowing the same to 
be forged, or under, upon, or by virtue of any probate or 
letters of administration, knowing the will, codicil, or testa
mentary writing on which such probate or letters of adminis
tration were obtained to he forged, or knowing the pro
bate or letters of administration to have been obtained bv 
any false oath, affirmation, or affidavit : or

(h) attempts to do any such thing as aforesaid, 
c. 165, s. 45.

R.S.C.
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PART XXXII.

PREPARATION FOR FORGERY AND OFFENCES 
RESEMBLING FORGERY.

Sect.
'iS't. Interpretation of terms.
434. Instruments of forgery.
433. Counterfeiting stamps.
436. Falsifying registers.
437. Falsifying extracts from registers.
435. Uttering false certificates.
439. Forging certificates.
446. Making false entries in books relating to public funds. 
441. Clerks issuing false dividend warrants.
44^. Printing circulars, etc., in likeness of notes.

433 Interpretation of terms. -In this part the follow
ing expressions arc used in the following senses :

(a) “ Exchequer bill paper ” means any paper provided 
by the proper authority for the purpose of being used as 
exchequer bills, exchequer bonds, notes, debentures, or 
other securities • mentioned in section four hundred and 
twenty ;

(b) “ Revenue paper ” means any paper provided by 
the proper authority for the purpose of being used for 
stamps, licenses, or permits, or for any other purpose con
nected with the public revenue.

434 Instruments of forgery. -Every one is guilty of 
an indictable offence and liable to fourteen years’ imprison 
ment who, without lawful authority or excuse (the proof 
whereof shall lie on him)-

(a) makes, begins to make, uses or knowingly has in his 
possession any machinery or instrument or material for 
making exchequer bill paper, revenue paper or paper 
intended to resemble the bill paper of any firm or body cor
porate, or person carrying on the business of banking. 
R.S.C. c. 105, ss. 14, lfi, 20 and 24; or

(b) engraves or makes upon any plate or material any
thing purporting to be, or apparently intended to resemble.
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the whole or any part of any exchequer hill or banknote; 
R.S.C. c. 165, ss. 20, JJ and 24; or

(c) uses any such plate or material for printing any 
part of such exchequer hill or hank note; R.S.C. c. 165, 
ss. JJ and 23 ; or

(d) knowingly has in his possession any such plate or 
material as aforesaid; R.S.V. c. 165. ss. 22 and 23; or

(e) makes, uses or knowingly has in his possession any 
exchequer hill paper, revenue paper, or any paper intended 
to resemble any hill paper of any firm, body corporate, com
pany or person, carrying on the business of banking, or any 
paper upon which is written or printed the whole or any 
part of any exchequer hill, or of any hank note ; R.S.C. 
e. 165, ss. 15, 16, 20 and 24;

(/') engraves or makes u|m»ii any plate or material any
thing intended to résemble the whole or any distinguishing 
part of any bond or undertaking for the payment of money 
used by any dominion, colony, or possession of IIis Majesty, 
or by any foreign prince or state, or by any body corporate, 
or other body of the like nature, whether within Ill’s 
Majesty’s dominions or without; R.S.C. c. 165, s. 25; or

(ff) uses any such plate or other material for printing 
the whole or any part of such bond or undertaking; R.S.C. 
c. 165, s. 25 ; or

(h ) knowingly offers, disposes of or has in his possession 
any paper upon which such bond or undertaking, or any 
part thereof, has lieen printed ; R.S.C1. c. 165, s. 25.

435. Counterfeiting stamps. -Every one is guilty of an 
indictable offence, and liable to fourteen years’ imprisonment 
who—

(a) fraudulently counterfeits any stamp, whether 
impressed or adhesive, used for the purposes of revenue h ' 
the Government of the United Kingdom or of Canada, <>r 
by the Government of any Province of Canada, or of any 
possession or colony of 11 is Majesty, or by any foreign 
prince or state ; or

(b) knowingly sells or exposes for sale, or utters or uses 
any such counterfeit stamp ; or

fc) without lawful excuse (the proof whereof shall lie 
on him) makes, or has knowingly in his possession, any die 
or instrument capable of making the impression of any such 
stamp as aforesad, or any part thereof ; or
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(d) fraudulently cuts, tears or in any way removes from 
any material any such stamp, with intent that any use 
should 1ki made of such stain]) or any part thereof; or

(e) fraudulently mutilates any such stamp with intent 
that any use should he made of any part of such stamp; or

(f) fraudulently fixes or places upon any material, or 
upon any such stamp, as aforesaid, any stamp or part of a 
stamp, which, whether fraudulently or not, has been cut, 
torn, or in any other way removed from any other material 
or out of, or from any other stamp; or

(<)) fraudulently «‘rases, or otherwise, either really or 
apparently removes, from any stamped material any name, 
sum, date, or other matter or thing thereon written, with 
the intent that any use should he made of the stamp upon 
such material; or

(h) knowingly and without lawful excuse (the proof 
whereof shall lie upon him) has in his possession any stamp 
or part of a stamp which has been fraudulently cut, tom. or 
otherwise removed from any material, or any stamp which 
has been fraudulently mutilated, or any stamped material 
out of which any name, sum, date, or other matter or thing 
has been fraudulently erased or otherwise, either really or 
apparently removed; R.S.C. c. 165, s. 17; or

(/) without lawful authority makes or counterfeits any 
mark or brand used by the Government of the United 
Kingdom of Great Britain and Ireland, the Government of 
Canada, or the Government of any Province of Canada, or 
by any department or officer of any such Government for 
any purpose in connection with the service or business of 
such Government, or the impression of any such mark or 
brand, or sells or exposes for sale, or has in his possession 
any goods having thereon a counterfeit of any such mark 
or brand, knowing the same to be a counterfeit, or affixes 
any such mark or brand to any goods required by law to be 
marked or branded, other than those to which such mark or 
brand was originally affixed.

On ;i prosecution under the Post Office Protection Act (Imp.), 1884, see. 
7 (c.) for having in possession “ without lawful excuse” a die for making a 
fictitious stamp, it appeared by the evidence that the defendant was the 
proprietor of a newspaper circulating among stamp collectors, and had 
caused a die to be made for him abroad, from which imitatations of a 
current colonial postage stamp could be made. The only purpose for which 
he had actually used it was for making on an illustrated catalogue illustra
tions in black and white, and not in colors of the stamp in question. This 
catalogue was sold as part of his newspaper. On a case stated by a magis-

24—CRIM. CODE.
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trate as to whether this evidence shewed “ a lawful excuse,”Grantham and 
Collins, .1.1., were unanimous that it did not, and that the defendant was 
liable under the Act. Dickins v. Gill, [189(1] 2 Q.B. 310, 18 Cox 384.

4:Hi Falsifying registers. —Every one is guilty of an 
indictable offence and liable to fourteen years’ imprisonment, 
who—

(a) unlawfully destroys, defaces or injures any register 
of births, baptisms, marriages, deaths or burials required 
or authorized by law to be kept in Canada, or any part 
thereof, or any copy of such register, or any part thereof, 
required by law to lie transmitted to any registrar or other 
officer ; or

(b) unlawfully inserts in any such register, or any such 
copy thereof, any entry, known by him to be false, of am 
matter relating to any birth, baptism, marriage, death or 
burial, or erases from any such register or document any 
material part thereof. R.S.O. e. 165, ss. 43 and 44.

Evidence.]—A register is none the less defaced or injured because when 
produced in court the torn part has been pasted in and is as legible as before 
the offence. R. v. Bowen (1844), 1 Cox C.C. 88; 1 Den. 22.

A person who knowing his name to be A. signs another name as a 
witness to a marriage in an authorized register, is guilty of the offence of 
inserting a false entry in the register although he so signs ns a third witness 
and two only were required by law. R. v. Asplin (1873), 12 Cox C.C. 391.

Where the false entry is actually made on the information of and at the 
instance of the accused, he is guilty of the offence of inserting the entry in 
the register and not merely of making a false statement for that purpose. 
B. v. Mason (1848), 2C. A K. 622; B. v. Dewitt ( 1849), l- < . a k. 908.

The offence of making false statements as to births, marriages and 
deaths in regard to particulars for registration is controlled by provincial 
law. See R.S.O. 1897, oh. 44, sec. 28.

437 Falsifying extracts from registers. -Every 
one is guilty of an indictable offence and liable to ten years' 
imprisonment, who—

(а) lining a person authorized or required by law to 
give any certified copy of any entry in any such register 
as in the last preceding section mentioned, certifies any 
writing to lie a true copy or extract, knowing it to be false, 
or knowingly utters any such certificate ;

(б) unlawfully, and for any fraudulent purpose, takes 
any such register or certified copy from its place of deposit 
or conceals it ;

(c) being a person having the custody of such register 
or certified copy, permits it to lie so taken or concealed as 
aforesaid. TÎ.S.C. c. 165, s. 44.
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4IIH. Uttering false certificates. Every one is guilty 
of an indictable offence and liable to seven years’ imprison
ment, who—

(a) l>eing by law required to certify that any entry lias 
been made in any such register as in the two last preceding 
sections mentioned makes such certificate, knowing that 
such entry has not, l>oen made; or

(b) lieing by law required to make a certificate or 
declaration concerning any particular required for the pur
pose of making entries in such register, knowingly makes 
such certificate1 or declaration containing a falsehood ; 
or

(c) being an officer having custody of the records of any 
Court, or being the deputy of any such officer, wilfully 
utters a false certificate of any record; or

(d) not being such officer or deputy fraudulently signs 
or certifies any copy or certificate of any record or any copy 
of any certificate, as if he were such officer or deputy. li.S.t 
c. 165, ss. 35 and 43.

42IH. Forging certificates. Every one is guilty of an 
indictable offence and liable to two years’ imprisonment, who—

(a) being an officer required or authorized by law to 
make or issue any certified copy of any document, or of 
any extract, from any document, wilfully certifies, as a true 
copy of any document, or of any extract from any such 
document, any writing which he knows to be untrue in any 
material particular; or

(b) not being such officer as aforesaid fraudulently 
signs or certifies any copy of any document, oi of any 
extract from any document, as if he were such officer.

440 Making false entries in books relating to pub
lic funds. -Every one is guilty of an indictable offence and 
liable to fourteen years’ imprisonment who, with intent to 
defraud—

(a) makes any untrue entry or any alteration in any 
book of account kept by the Government of Canada, or of 
any Province of Canada, or by any bank for any such Gov
ernment, in which books are kept the accounts of the own
ers of any stock, annuity or other publie fund transferable 
for the time being in any such books, or who, in any man-
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(6) makes any transfer of any share or interest of or 
in any stock, annuity or public fund, transferable for the 
time being at any of the said banks, in the name of any 
person other than the owner of such share or interest. K.S.C.
C. 1 t)f>, 8. 1 1.

441 Clerks issuing false dividend warrants. Kvery 
one is guilty of an indictable offence and liable to seven years’ 
imprisonment who, being in the employment of the Government 
<d Canada, or of any Province of Canada, or of any bank in 
which any books of account mentioned in the last preceding 
section are kept, with intent to defraud, makes out or delivers 
any dividend warrant, or any warrant for the payment of any 
annuity, interest or money payable at any of the said hanks, 
for an amount greater or less than that to which the person on 
whose account such warrant is made out is entitled. R.S.C. 
e. 11m, s. 12.

44*5 Printing circulars, etc., in likeness of notes.
Every one is guilty of an offence and liable, on summary convic
tion before two justices of the peace, to a fine of one hundred 
dollars or three months’ imprisonment, or both, who designs, 
engraves, prints, or in any manner makes, executes, utters, 
issues, distributes, circulates, or uses any business or profes
sional card, notice, placard, circular, hand-bill or advertise
ment in the likeness or similitude of any hank note, or any 
obligation or security of anv Government or any hank, 
tiff 51 V„ c. IT. s. 2; 58 V.. c. 81, s. 3.
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VAUT XXXIII.

b’ORdKRY Ob' TKAIIK MARKS b'RAI lH I.KNT 
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Si i t.

'///'• Définirons.
Jt-k-'h Words or marks on match casts.
44#î. Definition of forgery of a trade mark.
JfJiti. Ap plying traite marks to goods.
44 Forgery of trade marks, etc.
US. Selling goods falsely marked defence.
/ Y-h Selling hot lies marked with trade mark wit hoot consent 

of owner.
.\5(h Punishment of offences defined in this jtarf.
4 At. Falsely representing that goods are manu fact and for 

II is M a jest y, etc.
4 h2. Unlawful importation of goods halite to forfeit lire under 

this part.
■'i'i.I. Dcfcnci where person changed innocently n tin ont in 

ary course of business makes instruments for forging 
trade marks.

Jt'iJf. Defence where offender is a serrant.
Jfr>-r>. Exception respecting trade description lawfully applied 

to goods on :22nd May. ISSS. t ic.

4416 Definitions.—In this part
(a) tliv expression “ trade mark ” means a trade mark 

or industrial design registered in aeeordanee with The 
Trade Mark and Design Art and the registration whereof is 
in foree under the provisions of tin* said A et. and includes 
any trade mark which, either with or without registration, 
is protected by law in any British possession or foreign 
state to which the provisions of section one hundred and 
three of the Act of the United Kingdom, known as The 
Patents. Designs and Trade Marks 1 et. 188,1, are, in 
aeeordanee with the provisions of the said Act, for the time 
being applicable;

(h) the expression “ trade description ” means anv 
description, statement, or other indication, direct or indi
rect—
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(i.) as to the number, quantity, measure, 
gauge or weight of any goods;

(ii.) as to the place or country in which any 
goods are made or produced;

(iii.) as to the mode of manufacturing or 
producing any goods;

(iv.) as to the material of which any goods 
are composed ;

(v.) as to any goods being the subject of an 
existing patent, privilege or copyright;

And the use of any figure, word, or mark which, accord
ing to the custom of the trade, is commonly taken to be an 
indication of any of the above matters, is a trade descrip
tion within the mealing of this part:

(c) the expression “ false trade description ” means a 
trade description which is false in a material respect as 
regards the goods to which it is applied, and includes every 
alteration of a trade description, whether by way of addi
tion, effacement, or otherwise, where that alteration makes 
the description false in a material respect; and the fact 
that a trade description is a trade mark, or part of a trade 
mark, shall not prevent such trade description being a false 
trade description within the meaning of this part;

(d) the expression “goods” means anything which is 
merchandise or the subject of trade or manufacture;

(c) the expression “ covering ” includes any stopper, 
cask, bottle, vessel, box, cover, capsule, ease, frame or wrap
per; and the expression “label” includes any band or 
ticket ;

(f) the expressions “ person, manufacturer, dealer or 
trader,” and “proprietor” include any body of persons 
corporate or unincorporate;

(7/) the expression “name” includes any abbreviation 
of a name.
2. The provisions of this part respecting the application of 

a false trade description to goods extend to the application to 
goods of any such figures, words, or marks, or arrangement or 
combination thereof, whether including a trade mark or not. 
as are reasonably calculated to lead persons to believe that 
the goods are the manufacture or merchandise of some person 
other than the person whose manufacture or merchandise they 
really are.
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3. The provisions of this part respecting the application of 
a false trade description to goods, or respecting goods to which 
a false trade description is applied, extend to the application 
to goods,of any false name or initials of a person, and to goods 
with the false name or initials of a person applied, in like man
ner as if such name or initials were a trade description, and 
the expression “false name or initials” means, as applied to 
any goods, any name or initials of a p°r-ou which—

(a) are not a trade mark, or part of a trade mark;
(b) are identical with, or a colourable imitation of, the 

name or initials of a person carrying on business in connec
tion with goods of the same description, and not having 
authorized the use of such name or initials;

(f) are either those of a fictitious jierson, or of some 
person not bona fide carrying on business in connection with 
such goods. 51 V. c. 41, s. 2.

(la) Trade mark.]--A trade mark cannot exist in gross, Cotton v. 
Millard, 44 L.J. Ch. 90; nor cun there be an exclusive right to a mere 
adjective description, ex. gr., “nourishing stout.” Raggett v. Findlater, 
L.H. 17 Ex. 129.

(lft) Place in which goods made. ] In any prosecution, proceeding or trial 
for any offence against this Part, if the offence relates to imported goods 
evidence of the port of shipment is prima facie evidence of the place or 
country in which the goods were made or produced. Sec. 710.

(Ir) False trade description.]—See note to sec. 446.
(./c.)—Person not bona fide carri/ing on business.]—It seems that all three 

conditions contained in sub-sec. 3 must exist concurrently in order to con
stitute the offence of applying a false trade description by means of a false 
name or initials.

444. Words or marks on watch cases.—Where a watch 
case has thereon any woroa or marks which constitute, or are 
by common repute considered as constituting, a description of 
the country in which the watch was made, and the watch bears 
no such description, those words or marks shall prima facie 
bo deemed to be a description of that country within the moan
ing of this part, and the provision of this part with respect to 
goods to which a false description has lieen applied, and with 
respect to selling or exposing or having in possession, for sale, 
or any purpose of trade or manufacture, goods with a false 
trade description, shall apply accordingly; and for the purposes 
of this section the expression “ watch ” means all that portion 
of a watch which is not the watch case. 51 V., c. 41, s. 11.
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445. Definition of forgery of a trade mark.—Every 
one is deemed to forge a trade mark who either—

(a) without the assent of the proprietor of the trade 
mark, makes that trade mark or a mark so nearly resembling 
it as to be calculated to deceive ; or

{0) falsifies any genuine trade mark, whether by altera
tion, addition, effacement or otherwise.
2. And any trade mark or mark so made or falsified is, in 

this part, referred to as a forged trade mark. 51 V., e. 41, s. 3.

440 Applying trade marks to goods. -Every one is 
deemed to apply a trade mark, or mark or trade description to 
goods who—

(d) applies it to the goods themselves; or 
( b) applies it to any covering, label, reel, or other thing 

in or with which the goods are sold or exj>osod or had in 
possession for any purpose of sale, trade or manufacture ; 
or

(r) places, incloses or annexes any goods which are sold 
or exposed, or had in possession for any purpose of sale, 
trade or manufacture in, with or to any covering, label, reel 
or other thing to which a trade mark or trade description 
has been applied: or

(tl) uses a trade mark or mark or trade description in 
any manner calculated to lead hi the belief that the goods 
in connection with which it is used are designated 
or described by that trade mark, or mark or trade descrip
tion.
2. A trade mark or mark or trade description is deemed to 

be applied whether it is woven, impressed or otherwise worked 
into, or annexed or affixed to the goods, or to any covering, Inltcl, 
reel or other thing.

3. Every one is deemed to falsely apply to goods a trade 
mark or mark who, without the assent of the proprietor of the 
trade mark, applies such trade mark, or a mark so nearly 
resembling it as to he calculated to deceive. 51 V., e. 41. s. 4.

False trade description.]—The use of the words “ tuple plate ” in an 
advertisement of sale of silverplated ware may constitute a false trade 
description, the application of which is an offence under this section. R. 
v. T. Raton Co. (1809), 3 Can. Cr. Cas. 421.

It is not necessary that the false trade description should be physically 
connected with the goods or that it should accompany the same, and oral 
evidence is admissible to connect the description of the goods in the 
advertisement with the goods afterwards sold. Ibid.

2
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The description in nil invoice of the goods is sufficient, but an oral state
ment made on the sale is not within this section. Coppen v. Moore, [1898]
2 Q.B. 300, 306; Langley v. Bombay Tea Co., 2 Q.B. 460.

Gunpowder manufacturers contracted to supply gunpowder under the 
trade mark of “ K. L.G., No. 4.” Owing to an explosion they were unable 
to manufacture the powder, but they obtained gunpowder equal in quality 
from a German manufacturer, and packed it in barrels supplied by the 
Government, and inserted their own trade name on the labels as contractors. 
They sustained a loss by having to import the gunpowder, and no complaint 
was made by the Government, but no communication was made on delivery 
that the gunpowder was of German manufacture. The Q.B. Division held 
justices were wrong in refusing to convict, as the description attached implied 
they were delivering gunpowder of their own manufacture, when, in fact, it 
was not such. Starey, Secretary of Trade Mark Owners' Protection Society 
v. Chilworth Gunpowder Co., 24 Q.B.D. tiO; 59 L.J.M.C. 13. Selling 
machine-made cigarettes with a label describing them as hand-made is a 
false trade description. Kivshenboim v. Salmon and Gluckstein, Limited, 
[1898] 2 Q.B. 19. A. bought six barrels of beer from L., a brewer, and 
received with the casks an invoice describing the casks as barrels. One was 
six gallons short:—Held, that the delivery of the invoice might be an appli
cation of a false trade description, although such invoice was not physically 
attached to the goods, and that evidence of L. having in previous transactions 
sent casks of short measure was admissible evidence of L. having authorized 
a false trade description to be used. Budd v. Lucas, [1891] 1 Q.B. 408.

The foundation of a margarine mixture made in France and imported as 
“Oleo margarine ” was mixed at Southampton with a small pvecentage of 
imported Danish butter and English milk. The finished product was called 
“Le Dansk ” and sold in England in card boxes under the description of 
“ Le Dansk French Factory, Le Dansk, Paris.’* The conviction was affirmed 
on the ground that the words were a false trade description and the article 
was obviously represented as being of foreign make when it was not. Bis- 
eliop v. Toler, 44 W.K. 189 ; 65L.J.M.C.1. At his establishment in Ireland, 
Lipton sold under the descriptions—(1) “ Lipton’s prime, mild cured,” and 
(2) “ First quality smoked ham, own cure at Lipton’s market,” hams which 
had been manufactured and cured by him in America. The Queen’s Bench 
(Ireland) held that neither of the descriptions was a false trade description 
within this section. K. v. Lipton, Q.B.D. (Ir.) : 32 L.R. (Ir.) 115. Appel
lant asked at respondent’s shop for two half-pounds of tea, and was supplied 
with two packets, on each of which was stamped on the outside in ink a 
notice that the weight, including the wrapper, was half a pound. The 
weight of the tea in each case was slightly less than half a pound, but the 
weight of the tea and wrapper was more than half a pound. The Q.B. 
Division upheld the refusal of the magistrates to convict, and held there had 
been no false trade description applied within the meaning of the Act. 
Langlev v. Bombay Tea Co., [1900] 2 Q.B. 460; 69 L..I.Q.B. 752: 19 Cox 
C.C. 551.

An article was sold in packets as “S.'s patent refined isinglass,” preceded 
by the words “ By Her Majesty’s Royal Letters Patent,” and the Royal coat- 
of-arms. On analysis the contents were found to be gelatine. An informa
tion for unlawfully applying to gelatine a false description, and thereby 
stating it to be isinglass, also with representing it to be the subject of aii 
existing patent, xvas rightly dismissed on the ground that isinglass was often 
used for gelatinous matters, and that the words “ patent refined isinglass ” 
were not an untrue description. Gridley v.Swinborne. 52.1. P. 791: 5T.L.R. 
71. B., a mineral water manufacturer, made use of bottles moulded with
the name and address of W., another manufacturer, but caused a paper label, 
bearing his own name and address, to be put upon the bottles. The delivery 
was accompanied by an invoice, which left no doubt that B. was the vendor. 
The magistrates dismissed the summons on the ground that R. had acted

7
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“innocently” (sec. 44S (c)). The Q.B. Division held that an intent to 
delrand the purchaser was not an ingredient in the offence, and ti. was 
guilty of using a false trade description. Wood v. Burgess, 24 Ü.B.D. 1C5Ü; 
58 L.J.M.C. it.

A piece of china was sold at Christie’s, marked in the catalogue 
“ Dresden,’’ hut on the lot being reached the auctioneer said to the assembled 
buyers, “Our attention has been drawn to this lot, and we sell it for what 
it is worth.” and put his pen through the word “ Dresden.” No attempt 
was made to shew the article was Dresden china. The tj. B. Division set 
aside a conviction of the auctioneers, and held that defendant might shew 
in his defence he acted innocently, although at the time of sale he had reason 
to suspect the genuineness of the trade mark or trade description, and so be 
exonerated under this sub-section. Christie, Munson and Woods v. Cooper, 
[1900] 2 (j.B. 522.

W. was convicted for applying to a watch a false trade description as an 
“ English lever,” the facts being that several of its parts were of foreign 
manufacture, though they were finished and all put together and adjusted at 
appellant's factory at Coventry. It was contended that the proper description 
of the watch was an “ Anglo-Swiss ” watch. The tj.B. Division eventually 
sent the case back to the magistrate to be re-stated on one point. William
son v. Tierney, 83 L.T. 592; 05 J.P. 70. In the re-stated case, the magis
trate held that he found, as a fact, upon the evidence before him that the 
watch would not be regarded as an “English ” watch in the trade by reason 
of certain material parts being of foreign manufacture. The (j.B. Division 
held that the question was one of fact, and that no appeal lav. Id. 17 
T.L.Ji. 424.

“ Calculated to deceive.”]—The question as to what resemblance to an 
already registered trade mark will be a bar to registration under The Trade 
Marks and Industrial Designs Act (Can.), 54-55 Viet., ch. 35, is not the 
same as that which arises in an action for the infringement of a trade mark; 
and it does not follow that, because the person objecting to the registration 
of a trade mark could not get an injunction against the applicant, the latter 
is entitled to put his trade mark on the register. Ite Melchers and De Kuy- 
per ( 1898), ti Can. Exch. Ct. lfep. 82, 100; Re Speer, 55 L.T. 880; Re 
Australian Wine Importers, 41 Ch. Div. 278.

The Minister of Agriculture may refuse to register a trade mark . . .
(b) if the trade mark proposed for registration is identical with or resembles 
a trade mark already registered: (r) if it appears that the trade mark is 
calculated to deceive or mislead the public, 54-55 Viet. (Can.), ch. 35, sec. 11.

Under that statue it has been held that “if the trade mark proposed to 
be registered so resembles one already on the register that the owner of the 
latter is liable to be injured by the former being passed off as his, then a 
ease is presented in which the proposed trade mark is calculated to deceive or 
mislead the public. Whenever the resemblance between two trade marks is 
such that one person’s goods are sold as those of another the result is that 
the latter is injured and some one of the public is misled.” Re Melchers 
and DcKuyper (1898), fi Can. Exch. Rep. 82, 95.

The prosecutor must make out beyond all question that the goods are so 
got up as to be calculated to deceive. Payton v. Snelling, 70 L.J. Ch. 044.

Imported goods.—In any prosecution hereunder for applying a false trade 
description in that the place or country in which any goods are made or 
produced is misrepresented (sec. 443 (6)), evidence of the port of shipment 
is prima facie evidence of the place or country in which such goods were 
made or produced. Sec. 710.

Time.]—No prosecution for this offence shall be commenced after the 
expiration of three years from its commission. Sec. 551 (a).
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44 î Forgery of trade marks, etc. Kvery one is guilty 

of an indictable offence who, with intent to defraud—
(a) forges any trade mark; or
(b) falsely applies to any goods any trade mark, or 

any mark so nearly resembling a trade mark as to be calcu
lated to deceive ; or

(c) makes any die, block, machine or other instrument, 
for the purpose of forging, or being used for forging, a 
trade mark ; or

(<I) applies any false trade description to goods; or
(r) disposes of, or has in bis possession, any die, block, 

machine or other instrument, for the purpose of forging a 
trade mark; or

(f) causes any of such things to be done, 51 V., c. 41,
s. 6.

At common law.]—The appropriation of the trade mark of another, apart 
from any signature therein included, is not forgery at common law. li. v. 
Smith (1858), 1 Dears & It. 566; 27 L.J.M.C. 225. Nor is it forgery if the 
signature copied lie not upon a document or paper, and therefore an imita
tion of an artist’s signature upon a spurious picture was held not to lie an 
offence at common law. R. v. Gloss (1858). Dears & B. 460; 7 Cox C.C. 404.

Time.]- -The prosecution must be commenced within three years from the 
time the offence was committed. Code sec. 551 (a).

If the offence charged be under sub-section (b) of sec. 447 of the Code, 
for falsely applying to any goods any trade mark or any mark so nearly 
resembling a trade mark as to be calculated to deceive, it would seem to be 
necessary for the prosecution to negative the assent of the proprietor.

By the corresponding English Act, the Merchandise Marks Act, 1887, 
50 & 51 Viet., oh. 28, in separate provisoes, the one in repect of forging, and 
the other as to falsely applying, the onus is placed in both cases upon the 
defendant (sections 4 and 5).

“ Calculated ta deceive.”]—See note to preceding section.
Evidence.]—On a charge of falsely applying a trade mark the onus of 

proving that the assent of the proprietor of the trade mark has not been 
given is upon the prosecution, for sec. 710 applies only to cases of 
“ forgery ” of a trade mark and not to cases of “ falsely applying,” to shift 
the onus to the defendant of proving such assent. R. v. Howarth (1898), 
1 Can. Cr. Cas. 249 (Ont.).

Punishment.]—See sec. 450.

44N Selling goods falsely marked.- Defence. Every 
one is guilty of nn indictable offence who sells or exposes, or lias 
in his possession, for sale, or any purpose of trade or manufac
ture. any goods or tilings to which any forged trade mark nr 
false trade description is applied, or to which any trade mark, nr 
mark so nearly resembling a trade mark as to lie calculated to 
deceive, is falsely applied, as the case may lie, unless he 
proves—
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(n) that, having taken all reaaonahle precaulion against 
eoinmitting siieli an offence, lie had, at the time of the com
mission of the alleged offence, no reason to susjxrt the 
genuineness of the trade mark, mark or trade description; 
and

(6) that on demand made by or on liehalf of the prose
cutor, lie gave all the information in his |«nver with respect 
to the persons from whom he obtained such goods or things ; 
and

(e) that otherwise he had acted innocently. SI Y., e. II, 
s, 0.

The Canadian law respecting trade-marks being derived from English 
legislation, reference for its interpretation should be had to English 
decisions,! more especially as the law extends throughout the Dominion, 
and it is desirable that the jurisprudence should be uniform. PerWurtele, .1. 
in R. v. Authier (1897), 1 Can. Cr. Cas. 68 (Que.).

The offences specified in secs. 451 and 452, of falsely representing goods 
as having been manufactured for the Government, and of unlawfully 
importing goods liable to forfeiture under the trade-mark law would 
appear to be examples of Code offences for which a corporation must be 
proceeded against under the Summary Convictions clauses. Hut for the 
offence declared by sec. 448 of selling goods to which a false trade 
description has been applied, provision is made by sec. 4f>0 for punishment : 
(ft) upon indictment, by imprisonment or line, or both : (/>) upon summary 
conviction, by imprisonment or fine; and it was held that under that 
section a justice has no summary jurisdiction against a corporation, and 
that the intention to be inferred from such an alternative provision is that 
where the accused is a corporation, the only authorized procedure is that of 
indictment. The Queen v. Eaton (1898), 2 Can. Cr. Cas. 252.

Eridence.]—Where a trade-mark is complained of as being forged and as 
infringing the rights of a proprietor of a duly registered trade-mark, any 
resemblance of a nature to mislead an incautious or unwary purchaser, or 
calculated to lead persons to believe that the goods marked are the manu
facture of some person other than the actual manufacturer, is sufficient to 
bring the person using such trade-mark under the purview of this section.

In such cases it is not necessary that the resemblance should be such as 
to deceive persons who might see the two marks placed side by side, or 
who might examine them critically. It. v. Authier (1897), 1 Can. Cr. Cas. 
68 (Que.). The trial judge may examine the label for himself and form a 
conclusion as to the resemblance without expert evidence as to its 
tendency to deceive. In re Marks & Tellefsen’s Application, 65 L.T. 234 : 
It. v. Authier (1897), 1 Can. Cr. Cas. 69.

Reasonable precaution.']— In Coppen v. Moore, [1898] 2 Q.R. 300 and 
306, decided under the English Merchandise Act. 1887 (50 and 51 Viet., 
Imp., c. 38), the prosecution was for selling goods to which a false descrip
tion was applied, and in the ease stated by the justices it appeared that the 
prosecutor asked a salesman in the accused’s shop for an English ham : the 
salesman pointed to some American hams, and said : “ These are Scotch 
hams.” The prosecutor chose one, and asked for an invoice containing a 
description of the ham bought, and was given one, stating the purchase of 
a ” Scotch ” ham. It was held by Wright and Darling, JJ., that the oral 
statement that the ham was Scotch did not amount to a breach of the Act,
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but the statement in the invoice was an application of a false description 
to the goods sold, within the meaning of the statute ; but they reserved the 
question of whether the employer was liable for the act of his servant, for 
the consideration of the Court for Crown Cases Deserved. On this point it 
appeared that the employer was not present at the time of the sale : that he 
had issued a printed circular to his employees, forbidding the sale of the 
hams under any specific name or place of origin, but there was evidence 
that the American hams were dressed so as to deceive the public ; on the 
strength of which it was found that the employer had not taken all reason
able precautions against committing an offence against the Act, and the 
Court (Lord Russell, C.J., Jeune, I’.F.D., Chi tty. L.J., Wright, Darling 
and Channell, JJ.,) therefore held that under the circumstances tin- 
employer was criminally responsible for the act of his servant, as he had 
not discharged the onus of shewing that he had acted innocently. On this 
point Lord Russell says, “ We conceive the effect of the Act to be to make 
the master a principal liable criminally (as he is already, by law, civilly) 
for the acts of his agents and servants, in all cases within the section with 
which we are dealing, when the conduct constituting the offence was 
pursued by such servants and agents within the scope or in the course of 
their employment, subject to this: that the master or principal may be 
relieved from criminal responsibility when he can prove that he had acted in 
good faith, and done all that it was reasonably possible to do to prevent the 
commission by his agents and servants of offences against the Act.”

Time.]— Prosecutions must be commenced not later than three years 
from the time of the offence. Sec. 551 (a).

Punishment.]—See sec. 450.

(Amendment of 1900).

44!t Trade mark offences. -Every one is guilty ol' an 
indictable offence who—

fa) without the consent of such other person wilfully 
defaces, conceals or removes the duly registered trade mark 
or name of another person ti|>on any cask, keg, bottle, siphon, 
vessel, can, case, or other package, with intent to defraud 
such other person, or unless such package has been pur
chased from such other person ;

(b) being a manufacturer, dealer or trader, or a bot
tler, without the written consent of such other person, trades 
or traffics in any bottle or siphon which has upon it the 
duly registered trade mark or name of another person, or 
fills such bottle or siphon with any beverage for the purpose 
of sale or traffic.
2. The using bv any manufacturer, dealer or trader other 

than such other person of any luff tie or siphon for the sale 
therein of any beverage, or the having upon it such trade mark 
or the name of another person, buying, selling or trafficking 
in any such bottle or siphon without such written permission 
of such other person, or the fact that any junk dealer has in his 
possession any such bottle or siphon having upon it such a

5
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trade mark or name without such written permission, shall he 
prima facie evidence that such use, buying, selling, or traf
ficking or possession is unlawful within the meaning of this 
section.

The former section which this replaces applied to bottles only and the 
trade mark had to be one which was “ blown or stamped or otherwise per
manently affixed thereon.” This substituted section is designed to protect 
manufacturers and bottlers whose business is now injured by the action of 
unscrupulous persons, who procure bottles from second hand dealers, junk 
stores, etc., and till them with inferior soda water, ginger ale, etc., and by 
merely covering up the manufacturer’s name on the bottle, and covering up 
his trade mark, sell the inferior ginger ale, etc. ; and although it is impos
sible to shew that there is any fraudulent representation or deception 
practiced on the public in the lirst instance (as the name and trade mark 
are covered up), still the use of the bottles in this way eventually injures 
the manufacturer, ns the new cover sometimes slips off and his reputation 
becomes injured in some cases thereby. Commons Sessional Debates, 11)00, 
page 5290.

On the consideration of the amendment in the Senate the Hon. Mr. 
Power said: — ” The necessity for this provision has arisen from the practice 
of persons who make up certain kinds of mineral and other waters using 
the siphons and bottles bearing the trade mark of the person who has manu
factured that which was in the bottle first, and it is really a sort of forgery.
If one wishes to use a bottle which has contained-------- ‘s ale, he can wipe
the label off, but this is intended to meet the cases of bottles and siphons 
which have the original maker’s name stamped on the bottle or siphon, and 
one can readily understand how fraud is perpetrated by selling an inferior 
article with one of these trade marks on it.” Senate Debates, 11)00, 
page 710.

It will be observed that under this enactment the trade mark is protected 
only when it has been “ duly registered,” i.e. registered in Canada under 
the Canadian Trade Mark Act. The words “or unless such package has 
been purchased from such other person,” which appear at the end of sub- 
paragraph (u), are probably intended to except from its operation all cases 
in which the trade mark proprietor has parted with his right of property in 
the “ cask, keg, bottle, etc., or other package.”

Sub-paragraph (h) and sub-section (2) are limited to bottles and siphons 
and do not include casks, kegs and cases, and packages of that class, as 
does sub-paragraph («). The offences under sub-paragraph (b) consist 
either in

(1) trading or trafficking in the bottles and siphons, or
(2) filling the bottles and siphons for the purpose of sale or traffic.
The mere ” having in possession ” is not made an indictable offence and

it therefore seems doubtful whether that part of the second sub-section 
which enacts that the fact that a junk dealer “has in his possession any 
such bottle or siphon ” shall be prima facie evidence that “ such possession 
is unlawful within the meaning of this section ” can have any operative

Time.]—The prosecution must be commenced within three years from the 
time of the commission of the offence. Sec. 551 (a).

Punishment.]—See sec. 450.

450. Punishment of offences defined in this part.
Every one guilty of nnv offence defined in this part is liable—
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(a) on conviction on indictment to two years’ imprison
ment, with or without Lard labour, or to tine, or to both 
imprisonment and tine; and

(b) on summary conviction, to four months’ imprison
ment, with or without hard labour, or to a tine not exceeding 
one hundred dollars; and in case of a second or subsequent 
conviction to six months’ imprisonment., with or without 
hard labour, or to a tine not exceeding two hundred and fifty 
dollars.
2. In any case every chattel, article, instrument or thing, 

by means of, or in relation to which the offence has been com
mitted, shall be forfeited.. M V., c. 41, s. 8.

Time for prosecutiou. 1—Sec. 551 («) provides that no prosecution for any 
offence against l'nrt XXXIII. relating to the fraudulent marking of mer
chandise and no action for penalties or forfeiture thereunder shall be 
commenced after the expiration of three years from the time of the com
mission of the offence.

431 Falsely representing that goods are manufac
tured for His Majesty. Kvery'one is guilty of an indictable 
offence and liable, on summary conviction, to a penalty not 
exceeding one hundred dollars who falsely represents that any 
goods are made bv a person holding a Royal warrant, or for the 
service of IIis Majesty or any of the Royal Family, or any 
Government, department of the United Kingdom or of Canada. 
51 V., c. 41, s. 21.

Time.] —The prosecution must be commenced within three years from the 
date of the offence. Sec. 551 (a).

4.V4 Unlawful importation of goods liable to for
feiture under this Part.—Every is guilty of an offence 
and liable, on summary conviction, to a penalty of not more than 
five hundred dollars nor less than two hundred dollars who 
imports or attempts to import any goods which, if sold, would 
be forfeited under the provisions of this part, or any goods 
manufactured in any foreign state or country which bear any 
name or trade mark which is or purports to he the name or trade 
mark of any manufacturer, dealer or trader in the United 
Kingdom or in Canada, unless such name or trade mark is 
accompanied by a definite indication of the foreign state or 
country in which the goods were made or produced ; and such 
goods shall be forfeited. 51 V., c. 41, s. 22.

Time.]—The prosecution must be commenced withinthree years from the 
date of the offence. Sec. 551 (a).

The offence here specified if laid against a corporation must be prosecuted 
under the Summary Convictions clauses.
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The offence specified in this section would appear to be an example of 
an offence for which a corporation can be proceeded against, only under the 
Summary Convictions clauses.

433. Defence where person charged innocently in 
the ordinary course of business makes instruments 
for forging trade marks. -Any one who is charged with 
making any die, block, machine or other instrument for the 
purpose of forging, or being used for forging, a trade mark, or 
with falsely applying to goods any trade mark, or any mark so 
nearly resembling a trade mark as to Ik1 calculated to deceive, 
or with applying to goods any false trade description, or causing 
any of the things in this section mentioned to he done, and 
proves—

(</) that in the ordinary course of his business he is 
employed, on behalf of other persons, to make dies, blocks, 
machines or other instruments for making or being used in 
making trade marks, or, as the case may lie, to apply marks 
or descriptions to goods, and that in the case which is the 
subject of the charge he was so employed by some person 
resident in Canada, and was not interested in the goods bv 
way of profit or commission dependent on the sale of such 
goods; and

(h) that he took reasonable precaution against commit
ting the offence charged; and

(r) that he had, at. the time of the commission of the 
alleged offence, no reason to suspect the genuineness of the 
trade mark, mark or trade description ; and

(<1) that ho gave to the prosecutor all the information 
in his power with respect to the person by or on whose 
behalf the trade mark, mark or description was ‘ ';— 

shall lie discharged from the prosecution but is liable to pay the 
costs incurred by the prosecutor, unless he lias given due notice 
to him that lie will relv on the above defence. 51 V., c. 41, s. f>.

434 Defence where offender is a servant.—No ser
vant of a master, resident in Canada, who bona fide nets in 
obedience to the instructions of such master, and, on demand 
made by or on behalf of the prosecutor, gives full information 
as to liis master, is liable to any prosecution or punishment for 
any offence defined in this part. 51 V.. c. 41, s. 20.

A5C
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45.V Exception respecting trade description, law
fully applied to goods on 22nd May, 1888, etc. The
provisions of this part with respect to false trade descriptions 
do not apply to any trade description which, on the iidnd day of 
May, 1888, was lawfully and generally applied to goods of a 
particnlar class, or manufactured by a particular method, to 
indicate the particular class or method of manufacture of such 
goods: Provided, that where such trade description includes 
the name of a place or country, and is calculated to mislead as 
to the place or country where tin1 goods to which it is applied 
were actually made or produced, and the goods are nut actually 
made or produced in that plan1 or country, such provisions 
shall apply unless there is added to the trade description, 
immediately before or after the name of that place or country, 
in an equally conspicuous manner with that name, the name of 
tlie plaiv or country in which the goods were actually made or 
produced, with a statement that they were made or produced 
there. 51 V., e. 41, s. 19.

This and the preceding sections of Part XXXIII. are taken from the 
statute 51 Viet. (Can.) eh. 41. The following additional sections of that 
statute remain unrepealed (Code sec. 983), and should be read with Part 
XXXIII. of the Code:—

(15.) Any goods or things forfeited under any provision of this Act, may 
be destroyed or otherwise disposed of in such a manner as the court, by 
which the same are declared forfeited, directs; and the court may, out of 
any proceeds realized by the disposition of such goods (all trade maiks 
and trade descriptions being tirst obliterated), award to any innocent party 
any loss he may have innocently sustained in dealing with such goods.

(16.) On any prosecution under this Act the court may order costs to be 
paid to the defendant by the prosecutor, or to the prosecutor by the defen
dant. having regard to the information given by and the conduct of the 
defendant and prosecutor respectively.

(18.) On the sale or in the contract for the sale of any goods to which a 
trade mark or mark or trade description has been applied, the vendor shall 
he deemed to warrant that the mark is a genuine trade mark and not forged 
or falsely applied, or that the trade description is not a false trade descrip
tion within the meaning of this Act, unless the contrary is expressed in some 
writing signed by or on behalf of the vendor and delivered at the time of the 
sale or contract to and accepted by the vendee.

(22.) The importation of any goods which, if sold, would be forfeited 
under the foregoing provisions of this Act, and of goods manufactured in 
any foreign state or country which bear any name or trade mark which is or 
purports to be the name or trade mark of any manufacturer, dealer or trader 
in the United Kingdom or in Canada is hereby prohibited, unless such name 
or trade mark is accompanied by a definite indication of the foreign state or 
country in which the goods were made or produced; and any person who 
imports or attempts to import any such goods shall be liable to a penalty of 
not more than five hundred dollars, nor less than two hundred dollars, 
recoverable on summary conviction, and the goods so imported or attempted 
to be imported shall be forfeited and may be seized by any officer of the

25—CKIM. CODE.
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Customs and dealt with in like manner as any goods or tilings forfeited 
under this Aet.

2. Whenever there is oil any goods a name wliivh is identical with or a 
colourable imitation of the name of a place in the United Kingdom or in 
Canada, such name, unless it is accompanied by the name of the state or 
country in which it is situate, shall, unless the Minister of Customs decides 
that the attaching of such name is not calculated to deceive (of which matter 
the said Minister shall be the sole judge) be treated, for the purposes of this 
section, as if it was the name of a place in the United Kingdom or in 
Canada.

3. The Governor in Council may, whenever he deems it expedient in the 
public interest, declare that the provisions of the two sub-sections next pre
ceding shall apply to any city or place in any foreign state or country ; and 
after the publication in the Canada Uacelte of the Order in Council made in 
that behalf, such provisions shall apply to such city or place in like manner 
as they apply to any place in the United Kingdom or in Canada, and maybe 
enforced accordingly.

1. The Governor in Council may, from time to time, make regulations, 
either general or special, respecting the detention ami seizure of goods, the 
importation of which is prohibited by this section, and the conditions, if any, 
to bo fulfilled before such detention and seizure, and may, by such régula- 
lations, determine the information, notices and security to be given, and the 
evidence necessary for any of the purposes of this section, and the mode of 
verification of such evidence.

f>. The regulations may provide for the reimbursing by the informant to 
the Minister of Customs of all expenses and damages incurred in respect of 
any detention made on his information, and of any proceedings consequent 
upon such detention.

(i. Such regulations may apply to all goods the importation of which is 
prohibited by this section, or different regulations may be made respecting 
different classes of such goods or of offences in relation to such goods.

7. All such regulations shall be published in the Canada dasette and shall 
have force and effect from the date of such publication.

(23.) This Act shall be substituted for chapter one hundred and sixty-six 
of the Revised Statutes, respecting the fraudulent marking of merchandise, 
which is hereby repealed.
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PART XXXIV.

PERSONATION.
Sect.
456. Personation.
Jfôï. Personation at exam hint ions.
JfOS. Personation of certain persons.
Jf59. Acknowledging instrument in false mime.

450. Personation. Kvery one is guilty of an indictable 
offence, and liable to fourteen years’ imprisonment, who with 
intent fraudulently to obtain any property, personates any per 
son, living or dead, or administrator, wife, widow, next of kin 
or relation of any person.

Evidence.] Although the fund to obtain which the personation takes 
place has in fact been previously paid to the party entitled there may be a 
conviction of the porsonator endeavouring to obtain payment. If. v. Cramp 
(1817), It. & It. 324. See also the definition of “ property ” in sec. 3 (r). 
But it would appear doubtful whether a conviction could be supported for 
personation in respect of a supposed property or fund which had never 
existed. Cf. R. v. Pringle (1840), 2 Mood. C.C. 127, C. a I*. 408. The 
intent must be “ fraudulently to obtain " the property, and it would seem 
doubtful whether a peisonation at the instance of the personated party 
would be included, lender the Knglish Army Prize-money Act, 2 & 3 Wm. 
IV., eh. 53, sec. 49, it was declared an offence to knowingly and willingly 
personate or falsely assume the name or character of a soldier in order to 
receive prize-money, and it was held that it was no defence that the prisoner 
was authorized by the soldier to personate him or that the prisoner had 
bought from the soldier personated the prize-money to which the latter was 
entitled. R. v. Lake (1869), 11 Cox C.C. 333.

43) Personation at examinations. Kvery one is 
guilty of an indictable offence, and liable on indictment or 
summary conviction to one year’s imprisonment, or to a fine of 
one hundred dollars, who falsely, with intent to gain some 
advantage for himself or some other person, personates a candi 
date at, any competitive or qualifying examination, held under 
the authority of any law or statute or in connection with any 
university or college, or who procures himself or any other 
person to bo personated at any such examination, or who know 
inglv avails himself of the results of such personation.
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458. Personation of certain persons.—Every one is 
guilty of an indictable offence and liable to fourteen years’ 
imprisonment who falsely and deceitfully personates-—-

(a) any owner of any share or interest of or in any 
stock, annuity, or other public fund transferable in any book 
of account kept by the Government of Canada or of any 
province thereof, or by any bank for any such Government ; 
or

(&) any owner of any share or interest of or in the 
debt of any public body, or of or in the debt or capital stock 
of any body corporate, company, or society ; or

(c) any owner of any dividend, coupon, certificate or 
money payable in respect of any such share or interest as 
aforesaid ; or

(d) any owner of any share or interest in any claim 
for a grant of land from the Crown, or for any scrip or other 
payment or allowance in lieu of such grant of land ; or

(e) any person duly authorized by any power of attor
ney to transfer any such share, or interest, or to receive any 
dividend, coupon, certificate or money, on behalf of the 
person entitled thereto—

and thereby transfers or endeavours to transfer any share or 
interest belonging to such owner, or thereby obtains or endeav
ours to obtain, as if he were the true and lawful owner or were 
the person so authorized by such power of attorney, any money 
due to any such owner or payable to the person so authorized, 
or any certificate, coupon, or share warrant, grant of land, or 
scrip, or allowance in lieu thereof, or other document which, by 
any law in force, or any usage existing at the time, is deliverable 
to the owner of any such stock or fund, or to the person author
ized by any such power of attorney. R.S.C. c. 105, s. 9.

The corresponding English statute is the Forgery Act, 1861, 24-26 Viet., 
ch. 98, secs. 3, 4, 14 and 35.

Form of indictment.]—The jurors, etc., present that J.8. on the -■
day of---------in the year of our Lord----------at the----------of---------- did
falsely and deceitfully personate one J.N., the said J.N. being the owner 
of a certain share and interest in certain stock and annuities which were
then transferable at the Bank of---------, to wit {here state the amount and
nature of the stock), and that the said J.S. thereby did then transfer (or 
endeavour to transfer) the said share and interest of the said J.N. in the 
said stock and annuities as if he, the said J.8., were then the true and lawful 
owner thereof, against the form of the statute in such case made and pro
vided.
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4 .Hi Acknowledging instrument in false name.—
Kvery one is guilty of an indictable offence and liable to seven 
years’ imprisonment who, without lawful authority or excuse 
(the proof of which shall lie on him) acknowledges, in the name 
of any other person, before any Court, judge or other person 
lawfully authorized in that l>ehalf, any recognizance of bail, or 
any cognovit actionem, or consent for judgment, or judgment, 
or any deed or other instrument. IÎ.S.O. e. 165, a. 41.
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part xxxv.

OFFENCES RELATING TO THE COIN.
Ski'T.
400. Interpretation of terms.
401. When offence completed.
403. Counterfeiting coins, etc.
403. Dealing in and importing counterfeit coin.
■',04. Manufacture of copper coin and importation of uncurrent 

copper coin.
405. Exportation of counterfeit coin.
400. Making instruments for coining.
407. Bringing instruments for coining from mints into Canada.
408. Clipping current gold or silver coin.
409. Defacing current coins.
4~0. Possessing clippings of current coin.
471. Possessing counterfeit coins.
472. Offences respecting copper coin.
473. Offences respecting foreign coins.
474- Uttering counterfeit gold or silver coins.
475. Uttering light coins, medals, counterfeit copper coins, etc.
476. Uttering defaced coin.
477. Uttering uncurrent copper coins.
478. Punishment after previous conviction.

480. Interpretation of terms. -In this part unless the 
context otherwise requires, the following words and expressions 
are used in the following senses :—

(а) “ Current gold or silver coin,” includes any gold 
or silver coin coined in any of Ilis Majesty’s mints, or gold 
or silver coin of any foreign prince or state or country, or 
other coin lawfully current, bv virtue of any proclamation 
or otherwise, in any part of Ilis Majesty’s dominions.

(б) “ Current eop|>er coin,” includes copper coin 
coined in any of His Majesty's mints, or lawfully current, 
by virtue of any proclamation or otherwise, in any part of 
His Majesty’s dominions.

(c) “ Copper coin,” includes any coin of bronze or 
mixed metal and every other kind of coin other than gold or 
silver.
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(tl) “ Counterfeit ” means false, not genuine.
(i.j Any genuine coin prepared or altered 

so as to resemble or pass for any current coin of a 
higher denomination is a counterfeit coin.

(ii.) A coin fraudulently tiled or cut at the 
edges so as to remove the milling, and on which a 
new milling has been added to restore the appear
ance of the coin, is a counterfeit coin.

(<?) “Gild” and “silver,” as applied to coin, include 
casing with gold or silver respectively, and washing and 
colouring by any means whatsoever with any wash or 
materials capable of producing the appearance of gold or 
silver respectively.

(f) “Utter” includes “ tender ” and “put off." 
K.S.C. c. 167, s. 1.

Counterfeit.] -When upon the trial of any person it becomes necessary 
to prove that any coin produced in evidence against such person is false or 
counterfeit it shall not be necessary to prove the same to be false and 
counterfeit by the evidence of any moneyer or other officer of His Majesty’s 
mint, or other person employed in producing the lawful coin in His 
Majesty’s dominions or elsewhere, whether the coin counterfeited is current 
coin, or the coin of any foreign prince, state or country, not current in 
Canada, but it shall be sufficient to prove the same to be false or counterfeit 
by the evidence of any other credible witness. Sec. <>92.

A coin made by splitting two genuine coins and joining tin heads 
together so as to make a double-headed coin has been held in Australia to 
be a counterfeit. R. v. McMahon (1894), 15 N.S.W. Law Rep. 131.

A genuine sovereign which had been fraudulently tiled at the edges to 
such an extent as to reduce the weight by one twenty-fourth part, and to 
remove the milling entirely or almost entirely, and to which a new milling 
has been added in order to restore the appearance of the coin, was held to 
be a false and counterfeit coin. R. v. Hermann (1879), L.K. 4 Q.B.D. “284.

It is sufficient to prove such general resemblance to the lawful coin as 
will shew an intention that the counterfeit shall pass for it. Sec. 71S.

Variance from true coin.]—Upon the trial of any person accused of any 
offence respecting the currency or coin or against the provisions of this 
Part (XXXV), no difference in the date or year, or in any legend marked 
upon the lawful coin described in the indictment, and the date or year or 
legend marked upon the false coin counterfeited to resemble or pass for 
such lawful coin, or upon any die, plate, press, tool or instrument used, 
constructed, devised, adapted or designed for the purpose of counterfeiting 
or imitating any such lawful coin shall be considered a just or lawful cause 
or reason for acquitting any such person of such offence. Sec. 718.

4f> I When offence completed.—Every offence of 
making any counterfeit coin, or of buying, Rolling, receiving, 
paying, tendering, uttering, or putting off, or of offering to buy, 
sell, receive, pay, utter or put off, any counterfeit coin is deemed 
to be complete, although the coin so made or counterfeited, or 
bought, sold, received, paid, tendered, uttered or put off. nr



392 ISMS] Criminal Code.

offered to be bought, sold, received, paid, tendered, uttered or 
put off, was not in a tit state to be uttered, or the counterfeiting 
thereof was not finished or i>erfeeted. R.S.C. c. 107, s. 27.

Counterfeiting coins, etc. Every one is guilty of 
an indictable offence and liable to punishment for life who— 

(fl) makes or begins to make any counterfeit coin 
resembling, or apparently intended to resemble or pass for, 
any current gold or silver coin ; or

(b) gilds or silvers any coin resembling or apparently 
intended to resemble or pass for, any current gold or silver 
coin; or

(c) gilds or silvers any piece of silver or copper, or of 
coarse gold or coarse silver, or of any metal or mixture of 
metals respectively, being of a tit size and figure to be coined, 
and with intent that the same shall l>c coined into counterfeit 
coin resembling, or apparently intended to resemble or pass 
for, any current gold or silver coin ; or

(d) gilds any current silver coin, or files or in any 
manner alters such coin, with intent to make the same 
resemble or pass for any current gold coin ; or

(r) gilds or silvers any current copper coin, or files or 
in any manner alters such coin, with intent to make the same 
resemble or pass for any current gold or silver coin. R.S.C. 
c. 167, ss. 3 and 4.

F* “ Gilds ” or "silvers."}—These words ns applied to coin include casing 
with gold or silver respectively, and washing and colouring by any weans 
whatsoever with any wash or materials capable of producing the appearance 
of gold or silver respectively. Sec. 460 (e). The words above italicized 
were intended to remove the doubts which existed under previous statutes. 
See II. v. Lavey ( 1776), 1 Leach C.C. 153, as to whether the word “ colour
ing ” was confined to superficial application. Archbold Cr. PI. (1900), 917.

An indictment charging the use of such a wash or material will be 
supported by proof of a colouring with real gold or silver, ns the case may 
be. K. v. Turner (1838), 2 Mood. C.C. 42.

Evidence.}—See sec. 460 and note to same.

4«:t Dealing and importing counterfeit coin.—
Everv one is guilty of an indictable offence and liable to im
prisonment for life who, without lawful authority or excuse, the 
proof whereof shall lie on him—

(a) buys, sells, receives, pays or puts off, or offers to 
buy, sell, receive, pay or put off, at or for a lower rate or 
value than the same imports, or was apparently intended to 
import, any counterfeit coin resembling or apparently 
intended to resemble or pass for any current, gold or silver 
coin : or
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(6) imports or receives into Camilla any counterfeit 
coin resembling or apparently intended to resemble or pass 
for, any current gold or silver coin knowing the same to Ik1 

counterfeit. R.S.C. e. 107, ss. 7 and >.

4<">4 Manufacture of copper coin and importation 
of uncurrent copper coin. Every one who manufactures 
in Canada any copper coin, or imports into Canada any copper 
coin, other than current copper coin, with the intention of 
putting the same into circulation as current copper coin, is 
guilty of an otfenee and liable, on summary conviction, to n 
penalty not exceeding twenty dollars for every pound Troy of 
the weight thereof; and all such copper coin so manufactured 
or imported shall he forfeited to Ilis Majesty. R.S.C. e. Hi7, 
s. 28.

The following portions of the Revised Statutes as to “offences relating 
to the coin” (R.S.C. 1880, ch. 107), remain unrepealed and relate to the 
manufacture and importation of uncurrent copper coin:

If any coin is tendered as current gold or silver coin to any person who 
suspects the same to lie diminished otherwise than by reasonable wearing, 
or to be counterfeit, such person may cut. break, bend or deface such coin, and 
if any coin so cut, broken, bent or defaced appears to be diminished otherwise 
than by reasonable wearing, or to be counterfeit, the person tendering the 
same shall bear the loss thereof; but if the same is of due weight, and 
appears to be lawful coin, the person cutting, breaking, bending or defacing 
the same, shall be bound to receive the same at the rate for which it was 
coined. Sec. 2G.

If any dispute arises whether the coin so cut, broken, bent or defaced, is 
diminished in manner aforesaid, or counterfeit, it shall be heard and finally 
determined in a summary manner by any justice of the peace, who 
may examine, upon oath, the parties as well as any other person, for the 
purpose of deciding such dispute, and if he entertains any doubt in that 
behalf, he may summon three persons, the decision of a majority of whom 
shall be final. Sec. 26 (2).

Every officer employed in the collection of the revenue in Canada shall 
cut, break or deface, or cause to lie cut. broken or defaced, every piece of 
counterfeit or unlawfully diminished gold or silver coin which is tendered 
to him in payment of any part of such revenir in Canada. Sec. 26 (3). 
Sec. ‘26 appears to have been inadvertently omitted from the unrepealed 
statutes printed as an appendix to the official edition of the Code.

Any two or more justices of the peace, on the oath of a credible person, 
t hat any copper or brass coin has been unlawfully manufactured or imported, 
shall cause the same to be seized and detained, and shall summon the person 
in whose possession the same is found, to appear before them; and if it 
appears to their satisfaction, on the oath of a credible witness, other than 
the informer, that such copper or brass coin has been manufactured or 
imported in violation of this Act, such justice shall declare the same forfeited, 
and shall place the same in safe keeping to await the disposal of the Governor 
General, for the public uses of Canada. Sec. 29.

If it appears, to the satisfaction of such justices, that the person in whose 
possession such copper or brass coin was found, knew the same to have 
been so unlawfully manufactured or imported, they may condemn him to
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pay the penalty aforesaid with costs, and may cause him to be imprisoned 
for a term not exceeding two months, if such penalty and costs are not 
forthwith paid. Sec. 30.

If it appears, to the satisfaction of such justices, that the person in whose 
possession such copper or brass coin was found was not aware of it having 
been so unlawfully manufactured or imported, the penalty may, on the oath 
of any one credible witness, other than the plaintiff, be recovered, from the 
owner thereof, by any person who sues for the same in any court of compe
tent jurisdiction. Sec. 31.

Any officer of His Majesty’s customs may seize any copper or brass coin 
imported or attempted to be imported into Canada in violation of this Act, 
and may detain the same as forfeited, to await the disposal of the Governor 
General, for the public uses of Canada. Sec. 32.

Every one who utters, tenders or offers in payment any copper or brass 
coin, other than current copper coin, shall forfeit double the nominal value 
thereof :

2. Such penalty may be recovered, with costs, in a summary manner on 
the oath of one credible witness, other than the informer, before any 
justice of the peace, who, if such penalty and costs are not forthwith paid, 
may cause the offender to be imprisoned for a term not exceeding eight 
days. Sec. 33.

A moiety of any of the penalties imposed by any of the five sections next 
preceding, but not the copper or brass coins forfeited under the provisions 
thereof, shall belong to the informer or person who sues for the same, and 
the other moiety shall belong to His Majesty, for the public uses of Canada. 
Hec. 34.

“ Copper coin.”]—See sec. 4G0 (c), as to the interpretation of this term.

4tt.V Exportation of counterfeit coin. -Every one 
i« guilty of un indictable offence and liable to two years' im
prisonment who, without lawful authority or excuse the proof 
whereof shall lie on him, exports or puts on board any ship, 
vessel or boat, or on any railway or carriage or vehicle of any 
description whatsoever, for the purjiose of being exported from 
Canada, any counterfeit coin resembling or apparently intended 
to resemble or pass for any current coin or for any foreign coin 
of any prince, country or state, knowing the same to lie counter
feit li s t \ 107, !'.

4<i<> Making instruments for coining Every one is 
guilty of an indictable offence and liable to imprisonment for 
life who, without lawful authority or excuse the proof whereof 
shall lie on him, makes or mends, or begins or proceeds to make 
or mend, or buys or sells, or lias in his custody or possession— 

(n) any puncheon, counter puncheon, matrix, stamp, 
ilie, pattern or mould, in or upon which there is made or 
impressed, or which will make or impress, or which is 
adapted and intended to make or impress, the figure, stamp
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or apparent reaemblance of both or either of the sides of any 
current gold or silver coin, or of any coin of any foreign 
prince, state or country, or any part or parts of both or 
either of such sides ; or

(5) any edger, edging or other tool, collar, instrument 
or engine adapted and intended for the marking of coin 
round tin1 edges with letters, grainings, or other marks or 
figures apparently resembling those on the edges of any such 
coin, knowing the same to be so adapted and intended; or 

(c) any press for coinage, or any cutting engine for 
cutting, by force of a screw or of any other contrivance, 
round blanks out of gold, silver or other metal or mixture 
of metals, or any other machine, knowing such press to be a 
press for coinage, or knowing such engine or machine to 
have been used or to he intended to he used for or in order to 
the false making or counterfeiting of any such coin. R.S.O. 
c. 167, e. 24.

Where the defendant employed a die-sinker to make, for a pretended 
innocent purpose, a die calculated to make shillings, and the «lie-sinker 
suspecting fraud, informed the authorities and under their direction made 
the die for the purpose of detecting the prisoner, it was held that the 
defendant was rightly convicted as a principal although the die-sinker was 
an innocent agent in the transaction. R. v. Hannon (1844), 2 Mood. C.C. 
309, 1 C. & K. 295.

Search warrant.]—See sec. 569.

4«lî Bringing instruments for coining from mints 
into Canada.—Every one is guilty of an indictable offence 
and liable to imprisonment for life who, without lawful author
ity or excuse the proof whereof shall lie on him, knowingly 
conveys out of any of llis Majesty’s mints into Canada, any 
puncheon, counter puncheon, matrix, stamp, die, pattern, 
mould, edger, edging or other tool, collar, instrument, press or 
engine, used or employed in or nlsuit the coining of coin, or 
an)r useful part of any of the several articles aforesaid, or any 
coin, bullion, metal or mixture of metals. li.S.C. e, IUT, s. 2Ô.

4«$S Clipping current gold or silver coin. Every 
one is guilty of an indictable offence and liable to fourteen 
years’ imprisonment who impairs, diminishes or lightens any 
current gold or silver coin, with intent that the coin so impaired, 
diminished, or lightened may pass for current gold or silver 
coin. R.S.O. c. 167, s. 5.
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Defacing current coins. -Every one is guilty of 
an indictable offence and liable to one year’s imprisonment who 
defaces any current gold, silver or copper coin by stamping 
thereon any names or words, whether such coin is or is not 
thereby diminished or lightened, and afterwards tenders the 
same. R.S.C. c. 167, s. 17.

4)0 Possessing clippings of current coin.—Every 
one is guilty of an indictable offence and liable to seven years* 
imprisonment who unlawfully has in his custody or possession 
any filings or clippings, or any gold or silver bullion, or any 
gold or silver in dust, solution or otherwise, which have been 
produced or obtained by impairing, diminishing or lightening 
any current gold or silver coin, knowing the same to have been 
so produced or obtained. R.S.C. c. 167, s. 6.

4)1. Possessing counterfeit coins.—Every one is 
guilty of an indictable offence and liable to three years’ im
prisonment who has in his custody or possession, knowing the 
same to be counterfeit, and with intent to utter the same or any 
of them—

(a) any counterfeit coin resembling, or apparently in
tended to resemble or pass for, any current gold or silver 
coin : or

(b) three or more pieces of counterfeit coin resembling, 
or apparently intended to resemble or pass for, any current 
copper coin. R.S.C. c. 167, ss. 12 and 16.

Indict incut.] — Where an indictment for having possession of 
counterfeit coin was, on demurrer, held bad for not alleging that the 
counterfeit coin "resembled some gold or silver coin then actually 
current,” the order made was that the indictment be quashed, so that 
another indictment might be preferred, not that the defendants lie 
discharged, R. v. Tierney (1869), 29 U.C.Q.B. 181.

4158. Offences respecting copper coin. -Every one 
is guilty of an indictable offence and liable to three years’ 
imprisonment who—

(a) makes, or begins to make, anv counterfeit coin re
sembling, or apparently intended to resemble or pass for. 
any eurrent copper coin ; or

(h) without lawful authority or excuse, the proof of 
which shall lie on him, knowingly

(i) makes or mends, or liegins or proceeds to 
make or mend, or buys or sells, or has in his
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custody or jiosscssiun, any instrument, tool or 
engine adapted and intended for counterfeiting 
any current copper coin >

(ii) buys, sells, receives, pays or puts off, or 
offers to buy, sell, receive, pay or put off, any 
counterfeit coin resembling, or apparently in
tended to resemble or pass for any current cop|>cr 
min, at or fur a lower rate of value than tbe same 
ini|wjrts or was apparently intended to iui|>ort. 
R.S.C. e. 167, s. IS.

See uote to sec. 4(i4.

4Î3. Offences respecting foreign coins. Every .....
is guilty of an indictable offence and liable to three years' 
imprisonment who—

(а) makes, or begins to make, any counterfeit coin or 
silver coin resembling, or apparently intended to resemble 
or pass for, any gold or silver coin of any foreign prince, 
state or country, not lieing current coin ;

(б) without lawful authority or excuse, the proof of 
which shall lie on him—

(i) brings into or receives in Canada any 
such counterfeit coin, knowing the same to lie 
counterfeit ;

(ii) has in his custody or (sissession any 
such counterfeit coin knowing the same to Is- 
counterfeit, and with intent to put off the same; 
or

fc) utters any such counterfeit coin; or
(d) makes any counterfeit min resembling, or appar

ently intended to resemble or pass for, any copper coin of 
any foreign prince, state or country, not lieing current coin. 
R.S.C. c. 107, ss. 19, 20. 21, 22 and 23.

On n charge of having counterfeit coins in possession, proof that the 
accused also had in his possession ‘trade dollars,’ which, although 
genuine, were not worth their stamped value, and that he had attempted 
to put them off ns worth their stamped value, is not admissible ns shewing 
intent to put off the counterfeit coin. R. v. Renhnm (1899), 4 ('an. Or. 
(’as. 03 (Que.).

4)4 Uttering counterfeit gold or silver coins.
Every one is guilty of an indictable offence and liable to four
teen years’ imprisonment who utters any counterfeit coin 
resembling, or apparently intended to resemble or pass for, any 
current gold or silver coin, knowing tbe same to be counter
feit. B.S.C. c. 107, s. 10.
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Uttering.]—To “ utter ” includes to tender or to put off. Sec. 460 (/).
Evidence.]—The word “apparently ” in this section would seem to 

confine the proof of intended resemblance to the counterfeit coin itself, 
and if the so-called coin was not in itself apparently intended to resemble 
or pass for n current coin it would not aid the prosecution to shew that 
the prisoner had represented that, although not a genuine coin, it could 
be easily passed as such.

In the case of persons who have passed counterfeit money or bills, 
when it is necessary to establish a guilty knowledge on the part of the 
prisoner, the prosecutor is allowed to give evidence of the prisoner having 
passed other counterfeit money or bills at about the same time, or that 
lie had many such in his possession, which circumstances tend strongly to 
shew that he was not acting innocently and had not taken the money 
casually, but that he was employed in fraudulently putting it off. It. v. 
Brown (1861), 21 U.C.Q.B. 330, per Robinson, C.J.

If it be proved that the accused uttered either on the same day or at 
other times, whether before or after the uttering charged, base money 
either of the same or a different denomination to the same or to a different 
person, or had other pieces of base money about him when he uttered the 
counterfeit money in question, such will be evidence from which a guilty 
knowledge may be presumed. R. v. Whiley (1804), 2 Leach C.C. 983; R. 
v. Forster, Dears. 456.

Time.]—Sec. 552 declares that any one found committing the offence 
mentioned in “ sec. 477, uttering counterfeit current coin,’’ may be arrested 
without warrant by any one. This is an error in the Code, as this section 
relates merely to uncurrent copper coin and not counterfeit coin, and the 
offence is a comparatively trivial one. It is submitted that the language of 
sec. 552 does not have the effect of applying its provisions to either this 
section (477), or to the sections which relate to counterfeit coin (474 and 
475.

415. Uttering light coins, medals, counterfeit cop
per coins, etc. —Every one is guilty of an indictable offence 
and liable to three years’ imprisonment who—

(а) utters, as lieing current, any gold or silver coin of 
less than its lawful weight, knowing such coin to have 
lieen impaired, diminished or lightened, otherwise than bv 
lawful wear ; or

(б) with intent to defraud utters, as or for an cur
rent gold or silver coin, any coin not lieing such current 
gold or silver coin, nr any medal, or piece of metal or mixed 
metals, resembling in size, figure, and colour, the current 
coin as or for which the same is so uttered, such coin, medal 
or piece of metal or mixed metals so uttered lieing of less 
value than the current coin as or for which the same is so 
uttered ; or

(c) utters anv counterfeit coin resembling or appar
ently intended to resemble or pass for any current cop
per coin, knowing the same to lie counterfeit. Tt.S.C. c. 
167, sa. 11, 14 and 16.
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47<> Uttering defaced coin. Every one who utters any 
coin defaced by having stamped thereon any names or words, 
is guilty of an offence and liable, on summary conviction before 
two justices of the peace, to a penalty not exceeding ten dol
lars. K.S.C. c. 167, s. 18.

-H) Uttering uncurrent copper coins. -Every one 
who utters, or offers in payment, any copper coin, other than 
current copf)er coin, is guilty of an offence and liable, on sum
mary conviction, to a penalty of double the nominal value 
thereof, and in default of payment of such penalty, to eight 
days’ imprisonment. R.S.C. e. 167, s. 33.

4) S. Punishment after previous conviction. -Every 
one who, after a previous conviction of any offence relating to 
the coin under this or any other Act, is convicted of an offence 
specified in this part, is liable to the following punishment :

(a) to imprisonment for life if otherwise fourteen 
years would have been the longest, term of imprisonment to 
which he would have been liable;

(b) to fourteen years’ imprisonment, if otherwise seven 
years would have been the longest term of imprisonment to 
which he would have lieen liable;

(c) to seven years’ imprisonment, if otherwise he would 
not have been liable to seven years’ imprisonment. R.S.C. 
e. 167, s. 13.

Previous conviction.]— It is not necessary that any judgment should have 
buen pronounced against the prisoner on the first conviction. It. v. 
Hlaby, [1894] 2 Q.B. 170.

Secs, 028 and 070 as to the procedure where a previous conviction is 
charged seem to imply that the second offence must have been committed 
subsequently to the first conviction.
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I*AKT XXXVI.

ADVKKTISI X(J COUNTERFEIT MONEY.
Skit.

J/ti). Definition.
JfStf. Advertising counterfeit money, unit other offences con

nected therewith.

(Amendment of 1900).

4ÎÎK Counterfeit token. —In this Part tin* vxpmmion 
“ counterfeit token of value ” means any spurious or counterfeit 
coin, paper money, inland revenue stamp, postage* stamp, or 
other evidence of value, by whatever technical, trivial or decep
tive designation the same may U» described, and includes also 
any coin or paper money, which, * " genuine, has no value
as money, but in the case of such last mentioned coin or pajx*r 
money it is necessary in order to constitute an offence under 
this Part that there should be knowledge on * * poi
son charged that such coin or paper money was of no value as 
money, ami a fraudulent, intent on his part in his dealings with 
or with respect to the same. »

The section formerly ended at the words “deceptive designation the 
same may he described. The amendment consiste in the addition of the 
words which follow them, and is particularly directed against frauds in 
passing bills of defunct banks and notes of the “ Confederate States’' of 
America.

Counterfeit token.]—A paper which is a spurious imitation of a govern
ment treasury note is a counterfeit, or wlmt purports to be a counterfeit 
token of value under this section, although there is no original of its 
description. R. v. Corey (1895), 1 Can. Cr. Cas. 191 (N.B.).

Before the ('ode it had been held that a person indicted for offering to 
purchase counterfeit tokens of value could not be convicted on evidence 
shewing that the notes which lie offered to purchase were not counterfeit, 
but genuine bank notes unsigned, though lie believed them to be counter
feit, and offered to purchase them under such belief. It. v. Alt wood (1891), 
20 Out. It. 574. The present definition includes such paper where there is 
knowledge by the accused that it was of no value and a fraudulent intent in 
dealing with it.

4SO Advertising counterfeit money and other 
offences connected therewith. Kverv one is guilty of an 
indictable offence and liable to five years’ imprisonment, 
who—

5704

16673267
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(а) prints, writes, utters, publishes, sells, lends, gives 
away, circulates or distributes any letter, writing, circular, 
paper, pamphlet, handbill, or any written or printed matter 
advertising, or offering or purporting to advertise or offer 
for sale, loan, exchange, gift or distribution, or to furnish, 
procure or distribute, any counterfeit token of value, or 
what purports to lie a counterfeit token of value, or giving 
or purporting to give, either directly or indirectly, informa
tion where, how, of whom, or by what means any counter
feit token of value, or what purports to be a counterfeit 
token of value, may lie procured or had ; or

(б) purchases, exchanges, accepts, takes possession of 
or in any way uses, or offers to purchase, exchange, accept, 
take possession of or in any way use, or negotiates or offers 
to negotiate with a view of purchasing or obtaining or 
using any such counterfeit token of value, or what purjiorts 
so to be; or

(<?) in executing, operatin'* promoting or carrying on 
any scheme or device to defraud, by the use or by means of 
any papers, writings, letters, circulars or written or printed 
matters concerning the offering for sale, loan, gift, distribu
tion or exchange of counterfeit tokens of value, uses any 
fictitious, false or assumed name or address, or any name or 
address other than bis own right, proper and lawful name; 
or

(d) in the execution, operating, promoting or carrying 
on, of any scheme or device offering for sale, loan, gift, or 
distribution, or purporting to offer for sale, loan, gift or 
distribution, or giving or purporting to give information, 
directly or indirectly, where, how, of whom, or bv what 
means any counterfeit token of value may lie obtained or 
had, knowingly receives or takes from the mails, or from the 
post office, any letter or package addressed to such fictitious, 
false or assumed name or address, or name other than 
his own right, proper or lawful name. 51 V. c. 10. ss. 2 
and 3.

Evil fence.]— In Jones’ nine (177!»), 1 Hong. 1100. » prisoner was indicted 
for having in his custody a certain forged and counterfeited paper-writing 
purporting to lie a hank note, and a special verdict was returned therein 
that the paper-writing was forged, and that the prisoner well knowing it 
not to he a hank note averred it to he a good banknote, and disposed of it 
as such with intent to defraud.

It appeared that the document was made in the form and appearance of 
a hank note, hut was not signed. Lord Manstleld, in directing the prisoner’s 
discharge, said :

26—crim. com?.
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“ The representations of the prisoner after the note was made could not 
alter the purport, which is what appears on the face of the instrument 
itself. Such representations might make the party guilty of a fraud or

Section 480 of the Code covers not only the case of counterfeit money, 
i.e., false tokens purporting to be bank notes, etc., but false tokens 
purporting to be counterfeit tokens.

The words “ what purports to be” in sec. 480 (formerly 51 Viet. 
(Can.), eh. 40) import what appears on the face of the instrument; and 
therefore what was said to the prisoner, or what he thought or believed, 
would not be of any moment. Per Hose, J., K. v. Attwood (1801), 20 Ont. 
R. 574. 578.

When a person exhibits to another bank notes representing them as 
counterfeit, when in fact they are not so, the offer to purchase such notes 
cannot be an offence under the Act, as the prisoner was offering to purchase 
that which the party had to sell, which were not counterfeit tokens of 
value. Per Mac Mahon, J., K. v. Attwood (1801), 20 Ont. R. 574, 581.

In the last named case, the defendant was prosecuted for offering to 
purchase bank notes which were shewn to him as counterfeit, but were in 
fact genuine bank notes unsigned.

Doubt was also expressed in the Attwood case ns to whether the section 
applies to counterfeit tokens not in esse, MacMalion, J., saying that it may 
be that the clause of the statute would require to be amended in order to 
reach a person offering to purchase such.

A paper which is a spurious imitation of a government treasury note is a 
counterfeit, or what purports to be a counterfeit, token of value, although 
there is no original of its description. R. v. Corev (1895), 1 Can. Cr. Cas. 
101 (N.B.).

As to evidence of admissions made by the accused, see note to sec. 592.
Fraudulent scheme.]—On the trial of any person charged with the offences 

above mentioned, any letter, circular, writing or paper offering or purport
ing to offer for sale, loan, gift or distribution, or giving or purporting to give 
information, directly or indirectly, where, how, of whom, or by what 
means, any counterfeit token of value may be obtained or had, or concerning 
any similar scheme or device to defraud the public, shall be prima facie 
evidence of the fraudulent character of such scheme or device. tSec. 093.
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VAST XXXVII.

MISCHIEF.
Sect.
isi. Preliminary. 
hS2. .Irsoii.
\83. . I Item pi lu commit arson.
isi. Selling fire lo crops.
iSO. .11 tempi to set fire to crops.
iSti. Ileeklessly selling fire to forest, etc.
iS7. Threats to bum, etc.
iSS. Attempt to damage by gunpowder.
iSO. Mischief on railways.
i9(>. Obstructing railways.
i9l. Injuries to packages in the custody of railways.
i9Z. Injuries to electric telegraphs, etc.
iO.t. Wrecking.
i!>i. Attempting to wreck.
i90. Interfering with marine signals.
496. Preventing the saving of wrecked vessels or wreck.
497. Injuries In rafts of timber and works used for the trans

mission thereof.
,iOS. Mischief to mines.
499. Mischief.
BOO. Attempting to injure or poison rattle.
BOI. Injuries to other animals.
BOi. Threats to injure cattle.
BOS. Injuries lo poll-hooks, etc.
BOi. Injuries to buildings by tenants.
BOB. Injuries to landmarks indicating municipal A visions.
BOB. Injuries lo other landmarks.
S07. Injuries to fences, etc.
507.1. Natural bar lo harbour.
BOS. Injuries to trees, etc., wheresoever growing.
BOO. Injuries to vegetable productions growing in gardens, etc. 
BIO. Injuries to cultivated roots and plants growing elsewhere. 
511. Injuries not otherwise provided for.
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481. Preliminary. —Every one who causes any event by 
an act jvhioli lie knew would probably cause it, being reckless 
whether such event happens or not, is deemed to have caused 
it wilfully for the purposes of this part.

Nothing shall lie an offence under any provision con
tained in this part unless it is done without legal justification 
or excuse, and without colour of right.

3. Where the offence consists of an injury to anything in 
which the offender has an interest, the existence of such interest, 
if partial, shall not prevent his act being an offence, and if total, 
shall not prevent his act lieing an offence, if done with intent to 
defraud. R.S.C. e. 108, ss. 00 and 61.

( ?) — With intent to defraud.]—D. was charged with having set lire to a 
building, the property of .1. 11., “with intent to defraud.” The case 
opened by the Crown was that prisoner intended to defraud several insur
ance companies, but legal proof of the policies was wanting, and an 
amendment was allowed by striking out the words “with intent to 
defraud.” The evidence shewed that several persons were interested in 
the premises as mortgagees, and .1. H.as owner of the equity of redemption. 
The jury found prisoner intended to injure those interested. It was held 
that the amendment was authorized and proper, and the conviction war
ranted by the evidence. An indictment for arson is good without alleging 
any intent. R. v. Cronin (1875), 36 U.C.Q.B. 34L\

It is necessary where the setting fire is to a man’s own house, to prove 
an intent to injure and defraud. R. v. Bryans (1862), 12 U.C.C.P. 161.

482. Arson. Everyone is guilty of the indictable offence 
of arson and liable to imprisonment for life, who wilfully sets 
fire to any building or structure whether such building, erec
tion or structure is completed or not, or to any stack of vege
table produce or of mineral or vegetable fuel, or to any mine 
or any well of oil or otlior combustible substance, or to any 
ship or vessel, whether completed or not, or to any timlier or 
materials placed in any shipyard for building or repairing or 
fitting out any ship, or to any of TFis Majesty’s stores or muni 
tions of war. R.S.C. e. 168, ss. 2 to 5, 7, 8, 10, 28, 46 and 47.

As to necessity of proving an intent to defraud if the building belonged 
to the accused, see sec. 481 (3).

At common law if the house were the prisoner’s it was necessary to shew 
that his attempt to set fire to it was unlawful and malicious. It. v. Green
wood (1864), 23 V.C.Q.B. 250.

And this was supplied by proof that the act might orwonld be an injury to 
ora fraud upon any person, and that the accused acted with intent to do 
such injury. It. v. Bryans (1862), 12 V.C.C.P. 166.

In It. v. Gray (1866), 4 F. & F. 1102, the accused was charged with 
setting fire to his house with intent to defraud an insurance company, and 
evidence was offered to shew that the prisoner had previously occupied two 
other houses in succession which had been insured, that fires had broken 
out in both, and that the prisoner had made claims on the insurance com-
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panics, for the losses occasioned. There was no other evidence offered to 
shew that the fires in the two houses had been set by the prisoner, yet the 
evidence was received as tending to prove that the fire set as charged in the 
indictment was the result of design, not of accident.

Arson at common law.]—Arson at common law was the malicious burning 
of another's house. 1 Bishop Cr. Law 414. It was an offence against the 
security of the habitation rather than of the property. 2 Bishop 24. A 
man was not guilty of arson by the common law if he burned a house of 
which he was in possession as owner or ns tenant from year to year: It. v. 
Pedley, 1 Leach 242; or which he held under an agreement for a lease; 
It. v. Breenie, 1 Leach 220; or as mortgagor in possession. It. v. Spalding,
1 Leach 218, 2 East P.C. 1025.

Sets fire.]— It is sufficient if the wood has been at a red heat. It. v. 
Parker, 9 & P. 45. But the mere scorching the wood black is not
enough. It. v. Russell, Car. ic M. 541. It is not necessary that there 
should have been a llame. It. v. Stallion, 1 Moo. 398.

Ani/ stack.]— Straw packed on a lorry ready for market has been held not 
to be a “stack.M It. v. Satchwell, 28 Eng. L.T. 5(19; It. v. Avis, 9 C. A; P. 
348.

Eridencc.]—A burning done by mischance or negligence is not arson. 
3 Inst. 07. And the same is true where the burning results accidentally 
from the intentional commission of a mere civil trespass. 2 East P.C. 
1019.

But if a person intending to burn the house of a particular person 
accidentally burns another’s he commits the offence. 3 lust 07; 2 Bishop

The offence must have been committed without legal ju. tiiication or 
excuse and without colour of right. Sec. 481 (2).

A man is presumed to intend the natural and probable consequences of 
his own voluntary act. Therefore, if one kindles a tire in a stack situated 
so that it is likely to communicate and does communicate in fact to an ad
joining building, he is chargeable with burning the building. R. v. Cooper, 
6 C. * P. 535.

But where a sailor entered a part of a vessel to steal rum there stored, 
and while he was tapping a cask a lighted match, which he held, came in 
contact with the rum and a fire resulted which destroyed the vessel, it was 
held that it was not arson. R. v. Faulkner, 13 Cox C.C. 550.

Damaijinçi property.]—See sec. 499 ns to the indictable offence of mis
chief by wilfully destroying or damaging property ; and see sec. 511 as to 
summary conviction for malicious injury to property where the damage is 
less than $20.

48» Attempt to commit arson. -Every one is guilty of 
an indictable offence, and liable to fourteen years’ imprison
ment who wilfully attempts to set fire to anything mentioned in 
the last preceding section, or who wilfully sets fire to any sub
stance so situated that he knows that anything mentioned in the 
last preceding section is likely to catch fire therefrom. R.S.C. 
c. 168, ss. 9, 10, 20, 29 and *48.

Attempts to set fire.]—If B., under A.’s direction, arranges n blanket 
saturated with oil so that if it is set on fire the flame will be communicated 
to a building and then lights a match and holds it until it is burning well 
and then puts it down to within an inch or two of the blanket, when the 
match goes out ; A. is guilty of an attempt, to set fire to the building. R. v. 
Goodman, 22 V.C.C.P. 338."
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484. Setting fire to crops. —Every one ia guilty of an 
indictable offence and liable to fourteen years’ imprisonment 
who wilfully seta tire to—

(a) any crop, whether standing or cut down, or any 
wood, forest, coppice or plantation, or any heath, gorse, 
furze or fern; or

(/>) any tree, lumber, tim r, logs, or floats, Iwwni, dam 
or slide, and thereby injures or destroys the same. R.8.C. 
c. 168, ss. 18 and 12.

In K. v. Dossett (184ti), SC. & K. ItOti, the accused was indicted for 
setting tire to a rick of straw. The rick was set on fire by the prisoner 
having tired a gun very near to it, and evidence was offered to shew that the 
rick hud been on fire the day previous, and that the prisoner was then close 
to it with a gun in his hand. There was no other evidence offered to shew 
that the prisoner had on the day previous fired the gun or set file to the 
rick. The evidence, however, was received ns tending to shew that the 
rick was fired at the time charged wilfully.

Colour of right.]—See sec. 481 (2).

48.1. Attempt to set Are to crops.—Every one i* guilty 
of an indictable offence and liable to seven years’ imprisonment 
who wilfully attempts to set tire to anything mentioned in the 
last preceding section, or who wilfully sets fire to any sole 
stance so situated that lie knows that anything mentioned in the 
last preceding section is likely to catch fire therefrom. R.S.C. 
c. 168, s. 20.

48«. Recklessly setting fire to forest, etc. -Every 
one is guilty of an indictable offence and liable to two years’ 
imprisonment who, by such negligence as shows him to be 
reckless or wantonly regardless of consequences, or in violation 
of a Provincial or municipal law of the locality, sets fire to any 
forest, tree, manufactured lumber, square timlier, logs, or 
floats, boom, dam or slide on the Crown domain, or land leased 
or lawfully held for the purpose of cutting timlier, or on pri
vate property, on any creek or river, or rollway, lieaeh or wharf, 
so that the same is injured or destroyed.

2. The magistrate investigating any such charge may, in 
his discretion, if the consequences have not been serious, dis
pose of the matter smnmarilv. without sending the offender 
for trial, by imposing a fine not exceeding fifty dollars, and in 
default of payment by the committal of the offender to prison 
for any term not exceeding six months, with or without hard 
labour. R.8.C. e. 168, a. 11.
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487. Threats to burn, etc. -Every OIIU is guilty of an 
indictable offence and liable to ten years' imprisonment who 
sends, delivers, or utters, or directly or indirectly causes to lie 
received, knowing tliu contents thereof, any letter or writing 
threatening to burn or destroy any building, or any rick or 
stack of grain, hay or straw, or other agricultural produce, or 
any grain, hay or straw, or other agricultural produce in or 
under any building, or any ship or vessel. 11.S.C. c. 173, s. 8.

Thn-uts verbally made to burn the complainant’s buildings nre not indict
able under the Criminal Code, and give rise only to proceedings to force the 
offender to give security to keep the peace. Ex parte Welsh ( 1H98), 1! Can. 
Cr. Cas. 35 (Que.).

liiiuliuij over to keep the peace.]—Upon complaint by or on behalf of any 
person that on account of threats made by some other person or on any 
other account, he the complainant is afraid that such other person will burn 
or set fire to his property, the justice before whom such complaint is made 
may, if he is satisfied that the complainant has reasonable grounds for his 
fears, require such other person to enter into his own recognizances or to 
give security to keep the peace, and to be of good behaviour for a term not 
exceeding twelve months. See. 959 (2).

4SS. Attempt to damage by gunpowder. Every one 
is guilty of an indictable offence and liable to fourteen years’ 
imprisonment who wilfully places or throws any explosive sub
stance into or near any building or ship with intent to destroy 
or damage the same, or any machinery, working tools, or chat
tels whatever, whether or not any explosion takes place. R.S.C. 
c. 168, ss. 14 and 49.

Explosive substance.] This expression includes any materials for making 
an explosive substance ; also any apparatus, machine, implement or materials 
used or intended to be used or adapted for causing or aiding in causing any 
explosion in or with any explosive substance, and also any part of any such 
apparatus, machine or implement. Sec. 3 («').

48# Mischief on railways.—Every one is guilty of an 
indictable offence and liable to five years’ imprisonment who, in 
manner likely to cause danger to valuable property, without 
endangering life or person—

(а) places any obstruction upon any railway, or takes 
up, removes, displaces, breaks or injures any rail, sleeper, 
or other matter or thing belonging to any railway; or

(б) shoots or throws anything at an engine or other rail
way vehicle ; or

(r) interferes without authority with the points, signals 
or other appliances upon any railway ; or

(d) makes any false signal on or near any railway ; or
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(c) wilfully omits to do any act which it is his duty 
to do ; or

(/') docs any other unlawful act.
'1. Every one who does any of the acts above mentioned, 

with intent to cause such danger, is liable to imprisonment for 
life. li.S.C. c. 108, ss. 07 and 38.

See also secs. ‘250 and 251 and note to see. 511.
Where an indictment clinrgt-s substantially the same offence as that 

charged in the indictment on which the accused was given in charge on a 
former trial hut adds a statement of intention or circumstances of aggrava
tion tending if proved to increase the punishment, the previous ncquittnl or 
conviction is a bar to such subsequent indictment. Sec. 033 (1).

Evidence.] The act must have been done without legal justification or 
excuse and without colour of right, Sec. 481 (2). It will be observed that 
the term “ wilfully ” does not appear except in sub-paragraph (f) in the 
first part of the section.

41>0 Obstructing railways. -Every one i« guilty of an
indictable offence ami liable to two years’ imprisonment who, 
by any act or wilful omission obstructs or interrupts, or causes 
to be obstructed or interrupted, the construction, maintenance 
or free use of any railway or any part thereof, or any matter or 
thing ap|M*rtaining thereto or connected therewith. K.S.C. 
c. 168, ss. 38 and 3D.

To constitute an offence the act must be done without legal justification 
or excuse and without colour of right. Sec. 48. (2).

A drunken mini got upon the railway and altered the signals and thereby 
caused a luggage train to pull up and proceed at a very slow pace. ft was 
held upon n case reserved, that this was the causing of an engine and car
riage using a railway to be obstructed. It. v. Hndfield, 11 Cox C.O. 574. 
A person improperly went upon a line of railway anti purposely attempted 
to stop a train approaching, by placing himself on the space between two 
lines of rails, and holding up his arms in the mode adopted by inspectors 
of the line when desirous of stopping a train; it was held also to be the 
offence of unlawfully obstructing an engine or carriage using a railway. It. 
v. Hardy, 11 Cox C.C. 050.

491. Injuries to packages in the custody of rail
ways. —Every one is guilty of an offence and liable, on sum
mary conviction, to a penalty not exceeding twenty dol
lars over and above the value of the goods or liquors so destroyed 
or damaged, or to one month’s imprisonment, with or without 
hard labour, or to both, who—

(a) wilfully destroys or damages anything containing 
any goods or liquors in or about any railway station, or 
building or any vehicle of any kind on any railway, or in 
any warehouse, ship or vessel, with intent to steal or other
wise unlawfully to obtain or to injure the contents, or any 
part thereof ; or
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(6) unlawfully drinks or wilfully spills or allows to 
run to waste any such liquors, or any part thereof. R.8.C. 
c. 38, s. #2; 51 V. e. 211, s. 297.

41*’f Injuries to electric telegraphs, etc. Every om
is guilty of an indictable offence and liable to two years’ 
imprisonment who wilfully—

(а) destroys, removes or damages anything which forms 
part of, or is used or employed in or alsmt any eleelrie nr 
magnetic telegraph, electric light, telephone, or fire-alarm, 
or in the working thereof, or for the transmission of elec
tricity for other lawful purposes; or

(б) prevents or obstructs the sending, conveyance or 
delivery of any communication hv any such telegraph, tele
phone or fire-alarm, nr the transmission of electricity for 
any such electric light <ir for any such purpose ns afore
said.
2. Kvery one who wilfully, by any overt act, attempts to 

commit any such offence, is guilty of an offence and liable, on 
summary conviction, to a penalty not exceeding fifty dollars, 
or to three months' imprisonment, with or without hard lalsmr. 
R.S.C. e. 168, ss. 40 and 41.

To constitute an offence tlie net must lie done without legal justification 
or excuse nnd without colour of right, tiec. 48, (2.)

41*3 Wrecking. -Every one is guilty of an indictable 
offence and liable to imprisonment for life who wilfully—

(а) easts away or destroys any ship, whether complete 
nr unfinished; or

(б) deg's any act tending to the immediate loss or 
destruction of any ship in distress; or

(r) interferes with any marine signal, or exhibits any 
false signal, with intent to bring a ship or Isiat into danger. 
R.S.C. e. 168, ss. 46 and 51.

4114 Attempting to wreck. -Every one is guilty of an 
indictable offence and liable to fourteen years’ imprisonment 
who attempts to east away or destroy any ship, whether com
plete or unfinished. R.S.C. e. 168, s. 48.

411.1. Interfering with marine signals. -Every one is
guilty of an indictable offence mid liable to seven years’ impris
onment who wilfully niters, removes, nr conceals, nr attempts 
to alter, remove nr conceal, any signal, buoy or other sen mark 
used for the purposes of navigation.
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2. Every one who makes fast any vessel or boat to any such 
signal, buoy, or sea mark, is liable, on summary conviction, to 
a penally not exceeding ten dollars, and in default of payment 
to one month's imprisonment. R.S.C. c. His, ss. 52 and 53.

4ÎM! Preventing the saving of wrecked vessels or 
wreck. —Every one is guilty of an indictable offence anil liable 
to seven years' imprisonment who wilfully prevents or imgiedes, 
or endeavours to prevent or impede—

(a) the saving of any vessel that is wrecked, stranded, 
abandoned or in distress ; or

(b) any person in his endeavour to save such vessel.
2. Every one who wilfully prevents or impedes, or endeav

ours to prevent or imgiede, the saving of any wreck, is guilty of 
an indictable offence and liable, on conviction on indictment, 
to two years’ imprisonment, and on summary conviction liefore 
two justices of the peace, to a fine of four hundred dollars or 
six months’ imprisonment, with or without hard labour. R.S.C. 
c. 81, ss. 36 (6) and 37 (c).

IVre ok.] —This term includes Die cargo, stores unit tackle of any vessel 
amt nil parts of a vessel separated therefrom, and also the property of ship
wrecked persons. Bee. 3 (i/d).

410 Injuries to rafts of timber and works used for 
the transmission thereof,—Every one is guilty of an indict
able offence, and liable to two years’ imprisonment who wil
fully—

(а) breaks, injures, cuts, loosens, removes or destroys, in 
whole or in part, any dam, pier, slide, lumm or other such 
work, or any chain or other fastening attached thereto, or 
any raft, crib of timber, or saw-logs; or

(б) impedes or blocks up any channel or passage 
intended for the transmission of timber. R.S.C. c, 168, 
e. 54.

41»M Mischief to mines.—Every one is guilty of nn 
indictable offence and liable to seven years’ imprisonment who, 
with intent to injure a mine or oil well, or obstruct the work
ing thereof— *

fa) causes anv water, earth, rubbish or other substance 
to tie conveyed into the mine or oil well or any subterranean 
channel communicating with such mine or well ; or

(h) damages any shaft or any passage of the mine or 
well ; or
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(c) damages, with intent to render useless, any appar

atus, liuilding, ereetion, bridge or road la-longing to the 
mine, or well, whether the object damaged lie complete or 
not ; or

(</) hinders the working of any such apparatus; or 
(c) damages or unfastens, with intent to render useless, 

any ro]«-, chain or tackle used in any mine or well, or ujioii 
any way or work connected therewith. K.S.C. e. lli>, ss. :t() 
and 81.

Colour of right.]—If the net he done with n colour of right it in no 
offence. Sec. 481 (2); R. v. Matthews, 14 Cox C.C. 5.

Apparatus, building or erection.]—A trunk of wood used to convey water 
to wash the earth from the ore is an “ erection " belonging to the mine 
within tlii' section. Harwell v. Wtnterstoke, 14 Q.fi. 704; and bo ie 
scaffold erected nt some distance above the bottom of a mine for the purpose 
of working a vein of coal on a level with the scaffold. R. v. Whittinghnm, 
!» C. 6c I*. -34.

The legislation in the several provinces for the protection of persons 
employed in mines is ns follows: —

Nova Scotia.—Revised Statutes of Nova Scotia, fifth series, 1884, Title 3, 
Chapter H. * Of the Regulation of Mines as amended by Chapter li of the 
Acts of 1885; by Chapter 9 of Acts of 1891: Chapter 4 of Acts of 1892; 
Chapter 10 of Acts of 1893; Chapter 54 of the Acts of 1899 (62 Viet. eh. 54).

AVie Brunswick.- Certain provisions in the General Mining Act, K.S.N.B., 
1877, Chapter 18; 54 Viet., Chapter 16: and the amending Acts. 55 Viet., 
Chapter 10, 59 Viet., Chapter 27, and 02 Viet., Chapter 26; 50 Viet., Chap
ter 11.

Quebec.—The Act of 1892, ‘ An Act to Amend and Consolidate the Mining 
Laws,’ 55-50 Viet., Chapter 20, as amended by the Act of 1900, 03 Viet.. 
Chapter 17; and 03 Viet., Chapter 33.

Ontario.—R.S.O., 1897, Chapter 36; as amended in 1899 by 02 Viet., 
Chapter 10; and in 1900 by 03 Viet., Chapter 13.

Manitoba.—4 The Mines Act, 1897,’ 00 Viet., Chapter 17.
British Columbia.—R.8.B.C., 1897, Chapter 134, 4 An Act for securing 

the Safety and Good Health of Workmen engaged in or about the Metalli
ferous Mines in the Province of British Columbia,’ as amended by 62 Viet., 
Chapter 49: and R.S.B.C., 1897, Chapter 138. * An Act to make Regulations 
with respect to Coal Mines,’ ns amended in 1899 by 62 Viet., Chapter 47.

Another amendment of 1899 to the latter Act, 02 Viet., Chapter 40, was 
disallowed on April 24, 1900. Can. Gazette, May 12, 1900, p. 2300.

4tlH. Mischief. — Every one is guilty of the indictable 
offence of mischief who wilfully destroys or damages any of the 
property hereinafter mentioned, and is liable to the punish
ments hereinafter specified :

(.1) To imprisonment for life if the object damaged
be
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(«) a dwelling-house, ship ur boat, and the 
damage lie caused by an explosion, and any per
son he in such dwelling-house, ship or lioat ; 
and the damage causes actual danger to life ; 
or

(6) a hank, dyke or wall of the sea, or of any 
inland water, natural or artificial, or any work 
in or belonging to any port, harbour, dock or 
inland water, natural or artificial, and the dam
age causes actual danger of inundation; or

(c) any bridge ( whether over any stream 
of water or not) or any viaduct, or aqueduct, 
over or under which bridge, viaduct or aqueduct 
any highway, railway or canal passes, and the 
damage is done with intent and so as to render 
such bridge, viaduct or aqueduct, or the high
way, railway or canal passing over or under the 
same, or any part thereof, dangerous or impass
able ; or

(d) a railway damaged with the intent of 
rendering and so as to render such railway 
dangerous or impassable. R.S.V. c. 1(18, as. 13, 
32 and 49; c. 32, s. 213.

(B) To fourteen years’ imprisonment if the object dam
aged lie—

(a) a ship ill distress or wrecked, or any
goods, merchandise or articles belonging 
thereto ; or

(ft) any cattle or the young thereof, and the 
damage la» caused by the killing, maiming, 
poisoning or wounding.

(C) To seven years’ imprisonment if the object dam
aged he—

(n) a ship damaged with intent to destroy 
or render useless such ship; or

(ft) a signal or mark used for purposes of 
navigation ; or

(r) a hank, dyke or wall of the sea, or of any 
inland water or canal, or anv materials fixed 
in the ground for securing the same, nr any 
work belonging to any port, harbour, dock or 
inland water or canal : or

(d) a navigable river or canal damaged bv 
interference with the flood-gates or sluices
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thereof or otherwise, with intent, and so us to 
obstruct the navigation thereof; or

(e) the Hood-gate nr sluice of any private 
water witli intent to take1 or destroy, or so as to 
cause the loss or destruction of, the fish therein; 
or

(/) a private fishery or salmon river dam
aged by lime or other noxious material put into 
the water with intent to destroy Hsh then being 
or to l>e put therein ; or

((f) the Hood-gate of any mill-pond, reservoir 
or pool cut through or destroyed; or

(//•) goods in process of manufacture dam
aged with intent to vender them useless; or 

(/) agricultural or manufacturing machines, 
or manufacturing implements, damaged with 
intent to render them useless; or

(j) a hop bind growing in a plantation of 
hops, or a grajH* vine growing in a vineyard. 
R.S.(\ c. 1H8, ns. HI, 17, 31, 33, 34, 30 and 52.

(D) To five years’ imprisonment if the object dam
aged be—

(a) a tree, shrub or underwood growing in 
a park, pleasure ground or garden, or in any 
land adjoining and Imlonging to a dwelling- 
house, injured to an extent, exceeding in value 
five dollars; or

(h) a post letter bag or post letter; or 
(r) any street letter l»ox, pillar box or other 

receptacle established by authority of the Post
master-General for the deposit of letters or 
other mailable matter; or

(d) anv parcel sent by parcel post, any packet 
or package of pa terns or samples of merchandise, 
or goods, or of seeds, cuttings, bulbs, roots, scions 
or grafts, or any printed vote or proceeding, 
newspaper, printed paper or book or other mail
able matter, not being a post letter, sent by mail ; 
or

(r) any property, real or personal, corporeal 
or incorporeal, for damage to which no special 
punishment is bv law prescribed, damaged bv 
night to the value of twenty dollars. R.R.O.
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<•• ION, 88. 22, 23, 38 and 58; c. 35, 88. 70, 01, 
00 and 107; 63 V. c. 37, 8. 17.

( K) To two yours' imprisonment if the object dam
aged he—

(a) any pro(ierty, real or personal, cor|ioreal 
or incor|K)real, for damage to which no special 
punishment is hy law prescribed, damaged to the 
value of twenty dollars. H.8.C. c. 108, as. 30, 
42 and 58; 63 V. c. 37, s. 17.

See note to see. All.

•MO. Attempting to injure or poison cattle. Kwry 
oue is guilty of an indictable offence and liable to two years’ 
imprisonment who wilfully—

(a) attempts to kill, maim, wound, poison or injure any 
cattle, or the young thereof ; or

(l>) places poison in such a position ns to be easily par
taken of by any such animal. R.S.C. c. 1(18, s. 44.

•Ml Injuries to other animals. -Every one is guilty 
of an offence and liable, on summary conviction, to a penalty 
not exceeding one hundred dollars over and aliove the amount 
of injury done, or to three months’ imprisonment with or with
out hard lntiour, who wilfully kills, maims, wounds, poisons or 
injures any dog, bird, beast or other animal, not being cattle, 
but being either the subject of larceny at common law, or 1 icing 
ordinarily kept, in a state of confinement, or kept for any law
ful purpose.

L\ Every one who, having been convicted of any such 
offence, afterwards commits any offence under this section, is 
guilty of an indictable offence, and liable to a fine or imprison
ment, or both, in the discretion of the Court. R.S.C. c. 1(18, 

16.
Ah to injuries to enttlu him- hop. 4Ut> (It) (b), amt thv statutory definition 

of tin* word cattle in hoc. il, hiiIi-hoc. (d).
I'unishmenl on imlirlmnit.) See see. 051 a§ to olTeneen under the second 

Hiih-aection.
I’innshninil on summary conviction.]—See hoc. 87-.

50*4. Threats to injure cattle. -Every one’is guilty of 
nn indictable offence, end linlde to two years’ imprisonment 
who sonda, delivers or utters, or directly or indirectly causes to 
he received, knowing the eon tents thereof, any letter or writing 
threatening to kill, maim, wound, poison, or injure nnv cattle. 
R.S.C. e. 173, a. 8.
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Vudtir 8tiv. 490 it is au indictable olTvnce to wilfully destroy or diunugv 
auy euttlv, or the young thereof, by killing, maiming, poisoning or wounding, 
and by sec. il (d) the term “cuttle " includes any horse, mule, ass, swine, 
sheep or gout, as well as any neat cuttle or animal of the bovine species, 
and by whatever technical or familiar name known, and shall apply to one 
animal as well as to many. This definition seems wide enough of itself to 
include the young of any of the animals of the classes mentioned. It will 
be observed that threats to kill a dog or other animals not being cattle 
(see sec. 501) are not within this section.

50:i Injuries to poll books, etc. Kvery une is guilty 
of an indictable offence and liable to seven years’ imprisonment 
who wilfully—

(a) destroy a, injures or obliterates, or causes to be 
destroyed, injured or obliterated ; or

(/>) makes or causes to bo made any erasure, addition 
of names, or interlineation of names in or upon— 

any writ of election, or any return to a writ of election, or 
any indenture, |Nill-iiook, voters’ list, certificate, affidavit or 
report, or any document, ballot or paper made, prepared or 
drawn out according to any law in regard to Dominion, Pro
vincial. municipal or civic elections. If.K.t '. c. HIS, s. 5f*.

.”>0-4 Injuries to buildings by tenants. Kvery one is 
guilty of an indictable offence and liable to five years’ imprison
ment who, being possesed of any dwelling house or other build
ing, or part of any dwelling house or other building which 
is built on lands subject to a mortgage, or which is held for any 
term of years or other less term, or at will, or held over after the 
termination id’ any tenancy, wilfully and to the prejudice of 
the mortgagee or owner

(a) pulls down or demolishes, or begins to pull down 
or demolish the same or any part thereof, or removes or 
liegins to remove the same or any part thereof from the 
premises on which it is erected : or

(b) pulls down or severs from the freehold any fixture 
fixed in or to such dwelling-house or building, or part of 
such dwelling-house or building.

Hve also hoc. 322.

.'•0.1. Injuries to laud marks indicating muncipnl 
divisions. Kwry one is guilty of mi indictable offence and 
liable to seven years’ imprisonment who wilfully pulls down, 
defaees, altera or removes any mound, land mark, post or monu
ment lawfully ereeled, planted or plneed to mark or determine 
the boundaries of any provinee, eonnty, eitv. town, township, 
parish or other miniieipal division. RR.C. e. tfiS, a. 5(1.
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.’>045 Injuries to other land marks. -Every one is 
guilty of an indictable offence and liable to five years’ imprison
ment. who wilfully defaces, alters or removes any mound, land
mark, |m»st or monument lawfully placed by any land surveyor to 
mark any limit, boundary or angle of any concession, range, lot 
or pan-el of land.

2. It is not an offence for any land surveyor in his opera
tions to take up such posts or other boundary marks when 
necessary, if he carefully replaces them as they were liefore. 
K.S.C. e. 168, s. 57.

.101 Injuries to fences, etc.—Every one is guilty of an 
offence and liable, on summary conviction, to a penalty not 
exceeding twenty dollars over ami above the amount of the 
injury done, who wilfully destroys or damages any fence, or 
any wall, stile or gate, or any part thereof respectively, or any 
post or stake planted or set up on any land, marsh, swamp or 
land covered by water, on or as the boundary or part of the 
boundary line thereof, or in lieu of a fence thereto.

2. Every one who, having lieen convicted of any such 
offence, afterwards commits any such offence, is liable, on 
summary conviction, to three months’ imprisonment witli hard 
laliour. R.S.C. c. 1(18, s. 27; 53 V., c. 38, s. 15.

' (Amendment of 1898),

501 A. Natural bar to harbour,—Every one is guilty 
of an offence and liable, on summary conviction, to a penalty 
not exceeding fifty dollars, who wilfully and without the per
mission of the Minister of Marine and Fisheries (the burden of 
proving which permission shall lie on the accused) removes any 
stone, wood, earth or other material forming a natural bar 
necessary to the existence of a public harbour, or forming a 
natural protection to such bar.

50H Injuries to trees, etc., wheresoever growing.
Every one is guilty of an offence ami liable, on summary con
viction, to a penalty not exceeding twenty-five dollars over and 
above the amount of the injury done, or to two months’ impris
onment, with or without hard labour, who wilfully destroys 
or damages the whole or any part of any tree, sapling or shrub, 
or any underwood, wheresoever the same is growing, the injury 
done being to the amount of twenty-five cents, at the least.
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2. Every one who, Inning been convicted of any such 
offence, afterwards commits any such offence, i.a liable, on sum
mary conviction, to a penalty not exceeding fifty dollars over 
and almvo tin1 amount of the injury done, or to four months’ 
imprisonment with baril labour.

3. Every one who, having Ixen twice convicted of any 
such offence, afterwards commits any such offence, is guilty of 
an indictable offence, and liable to two years' imprisonment. 
R.S.C. c. 168, s. 24.

tty see. 007 it is provide,! ilist no iafornattion, summons, conviction, 
order or other proceeding ahull lie held to charge two offences, or shall he 
held to he uncertain on account of its stating the offence to have been com
mitted indifferent modes, or in respect of one or other of several articles, 
either conjunctively or disjunctively, for example, in charging an offence 
under this section it may he alleged that “the defendant unlawfully did 
out, break, root up and otherwise destroy or damage a tree, sapling or 
shrub”; audit is not necessary to define more particularly the nature of 
the act done, or to state whether such act was done in respect of a tree, or 
a sapling or a shrub. 8ee. 907.

Where the expression “over and above the amount of injury done,” is 
used, it does not mean that the penalty “over and above, etc.,” is to go 
to the Crown and the sum assessed as “ the amount of injury done ” is to 
go to the party aggrieved. It is not intended that there shall be two 
penalties, but that the amount of the whole penalty shall be arrived at by 
ascertaining the damages and then adding thereto such sum, not exceeding 
$60, as the justice may deem proper. By sec. 611 provision is made 
whereby the justice may award a sum not exceeding $20 in the eases there 
mentioned, as “compensation” to be paid in the case of private property 
to the person aggrieved. If it had been intended that the “ amount of 
injury done” mentioned in sec. 608 should be ascertained and paid ns com
pensation to the aggrieved person, it is fair to expect it would have so 
stated. Why the justice should fix the penalty by first ascertaining the 
amount of damage done is explained by reference to sec. 801, which 
authorizes the justice for a first offence to discharge the offender from his 
conviction upon his paying the aggrieved person the damages and costs, 
or either, as ascertained by the justice. K. v. Tebo (1889), 1 Terr. L.R. 190.

•10» Injuries to vegetable productions growing in 
gardens, etc. Every one i* guilty of an offence and liable, on 
nummary conviction, to a penalty not exceeding twenty dol
lars over and above the amount of the injury done, or to three 
months’ imprisonment, with or without bard labour, who wil
fully destroys, or damages with intent to destroy, any vegetable 
production growing in any garden, orchard, nursery ground, 
house, hot-house, green-house, or conservatory.

2. Every one who, having been eonvieted of any such 
offence, afterwards commits any such offence, is guilty of an 
indictable offence, and liable to two vears’ imprisonment. R.S.O. 
e. 168, s. 26.

See note to see. 508.
27—CKIM. cxroa.
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510 Injuries to cultivated roots and plants grow
ing elsewhere. Every one is guilty of an offence and liable, 
on summary conviction, to a penalty not exceeding five dollars 
over and above the amount of the injury done, or to one month’s 
imprisonment, with or without hard laliour, who wilfully 
destroys, or damages with intent to destroy, any cultivated root 
or plant used for the food of man or beast, or for medicine, 
or for distilling, or for dyeing, or for or in the course of any 
manufacture and growing in any land, open or inclosed, not 
being a garden, orchard, or nursery ground.

-. Kvery one who, having been convicted of any such 
offence, afterwards commits any such offence, is liable, on 
summary conviction, to three months’ imprisonment, with hard 
labour. R.S.C. c. 108, s. 26.

See note to sec. 508.

511. Injuries not otherwise provided for.—Every 
one who wilfully commits any damage, injury or spoil to or 
upon any real nr personal property, either corporeal or incor
poreal. and either of a publie or private nature, for which 
no punishment is hereinliefore provided, is guilty of an offence 
and liable, on summary conviction, to a penalty not exceeding 
twenty dollars, and such further sum, not exceeding twenty dol
lars, as appears'to the justice to he a reasonable compensation for 
the damage, injury or spoil so committed—which last men
tioned sum of money shall, in the ease of private property, be 
paid to the jierson aggrieved : and if such sums of money, 
together with the costs, if ordered, are not paid, either immedi
ately after the conviction, or within such jteriod as the justice, 
at the time of the conviction appoints, the justice may cause 
the offender to be imprisoned for any term not exceeding two 
months, with or without hard laliour.

2. Nothing herein extends to—
(а) any ease where the person acted under a fair and 

reasonable supposition that he had a right to do the act 
complained of; or

(б) any trespass, not being wilful and malicious, com
mitted in hunting, or fishing, or in the pursuit of game. 
R.S.C. c. 168, s. .19 ; 68 V., c. .17, s. 18.

Colour of right.]—'To constitute an offence under this Part of the (’ode 
the act must hare been done without legal justification or excuse and with
out colour of right. Sec. 481 (2).
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Assertion of right; excess.] -In U. v. Clemens, [1898] I lj.lt. 551$, the 
Court for Crown cases reserved (Russell, C.J., mid (Irantham, Wright, Big- 
ham and Unrling. JJ.), laid down that the proper direction to he given to a 
jury on an indictment for malicious injury to property where it is claimed 
by the defendant that the act was done in the assertion of a right, is: Hid 
the defendants do what they did in exercise of a supposed right f And if 
they did, but on the facts before them the jury are of opinion that the 
defendants did more damage than they could reasonably suppose to he 
necessary for the assertion or protection of the alleged right, then that the 
jury ought to find them guilty of malicious damage. In this case two 
wooden structures were erected on a piece of meadow land on the sen shore, 
over which the defendants claimed to have certain rights of user for recrea
tion and for mending and drying nets, etc., and the defendants in the 
assertion of these rights pulled down the buildings and threw them into 
the sea. The court held that this was an excess of damage for which they 
might properly be convicted.

On a prosecution for malicious damage to property, the accused cannot 
claim that they were acting under a fair ami reasonable supposition that 
they had a right to do the act complained of, if it appears that the supposed 
right was one which, under the circumstances, could not exist in law 
although the accused had a bona fide belief that these acts were legal. 
White v. Feast, 3t$.J.I\ 11(1: Brooks v. Ilamlyn (1899), 63.1.1*. 215.

Vnder this section the magistrate's jurisdiction in respect of a charge of 
wilful injury to property is not ousted unless the act was done under a fair 
and reasonable supposition of right, ami the magistrate has jurisdiction to 
summarily try the charge notwithstanding the mere belief of the accused 
that lie had a right to do the act complained of. R. v. I>avy (1U00), 4 Can. 
Cr. Cas. 28 (Ont. C.A.).

Uncertainty in conviction.] A conviction which alleged that the defen
dant unlawfully and maliciously committed «lamage, injury and spoil to and 
upon the real and personal property of the prosecutor, but did not allege the 
particular act «lone and the nature and quality of the property «lamaged, 
was held bail for uncertainty. Re Donellv, 20 l'.C.C.I*. 160; R. v. Spain 
(1889), 18 Ont. R. 385.

A conviction under this section should clearly shew whether the damage, 
injury or spoil complained of, is done to real or personal property, stating 
what property, and what is the amount which the justice has ascertained to 
be reasonable compensation. R. v. Caswell (1870), 20 U.C.C.l*. 275.

Evidence.]—In Qayford v. Chouler, |1898] I Q.B. 316, the defendant 
walked across the respomlent's field after notice to desist, ami injured the 
high grass to the extent of (id., and it was held by Day ami Lawranee, .IJ., 
that this constituted a malicious injury to property, for which the appellant 
could properly be convicted.

In Roper v. Knott, [1898] 1 Q.B. 686, the defendant was a milk carrier 
in the employment of the prosecutor, and the alleged offence consisted in 
adding water to the milk delivered to him for carriage to the prosecutor’s 
customers. The magistrate found that the addition was made for the pur
pose of enabling the defendant to make a profit for himself by selling the 
surplus milk and not accounting for it, but that there was no intention to 
injure the prosecutor. The Court for Crown Cases reserved held that an 
intention to injure the owner of the property was not essential to the offence 
and that the defendant should be convicted.

/bii/troy property.]— Hub-section 2 of sec. 273 of The Railway Act, 
Statutes of Canada, 1888, ch. 29, as amended (1899, ch. 37, sec. 4) provides 
as follows:—Kvery person who wilfully breaks down, injures, weakens or 
destroys any gate, fence, erection, building or structure of a company, or 
removes, obliterates, defaces or destroys any printed or written notice,
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direction, order, by-law or regulation of a company, or any section of or 
extract from this Act or any other Act of Parliament, which a company or 
any of its officers or agents have caused to be posted, attached or affixed to 
or upon any fence, post, gate, building or erection of the company, or any 
car upon any railway, shall be liable on summary conviction to a penalty 
not exceeding fifty dollars, or, in default of payment, to imprisonment for 
a term not exceeding two months. Sec. ‘273 (2).
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PART ZXZVIII.

CRUELTY TO ANIMALS.
Sect.
570. Cruelty to animals.
61S. Keeping cock-pit.
6H. The conveyance of cattle.
515. Search of premises—penalty for refusing admission to 

peace officer.

(Amendment of 1S95.)

5156 Cruelty to animals.—Every one is guilty of an 
offence, and liable, on summary conviction before two justices 
of the peace, to a penalty not exceeding fifty dollars, nr to three 
months’ imprisonment, with or without hard labour, or to both, 
who—

(a) wantonly, cruelly or unnecessarily heats, binds, ill- 
treats. abuses, overdrives or tortures any cattle, poultry, 
dog, domestic animal or bird, or any wild animal or bird it) 
captivity ; or

(f>) while driving any cattle or other animal is, by negli
gence or ill-usage in the driving thereof, the means whereby 
any mis-hief, damage or injury is done by any such cattle 
or other animal : or

(<) in any manner encourages, aids or assists at the 
fighting or baiting of anv hull, hear, badger, dog, cock, or 
other kind of animal, whether of domestic or wild nature. 
R.S.C. e. 172, s. 2.

Unnecessarily heals, etc.]—" VmiH-essarily " here mean* “ without good 
reason.” Ford v. Rilev. 23 Q.R.D. 1Î03 ; Murphv v. Manning, 2 Ex. D. 
307: R. v. McDonagh. 28 L.B.Ir. 204.
' *! The use of an overdraw cheek rein on a horse is ordinarily not. an offence 
under this section although it causes discomfort to the animal. Society v. 
Lowry (1894), 17 Montreal Legal News 118.

The cutting of the combs of cocks to fit them for fighting or winning 
prizes at exhibitions has been held to be cruelty. Murphy v. Manning, 
L.R. 2 Rx. D. 307: but as to dishorning cattle the better opinion appears 
to tie that it is not an offence: Callaghan v. Society, 11 Cox C.C. 101; 
although it was held to be in Ford v. Wiley, L.R. 23, Q.B.D. 203.

The sparing of sows is not cruelty. Lewis v. Fermor, L.R. 18 
Q.R.D. 332.
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Appeal.] — Where an information is laid in the name of an individual 

describing hiiuaelf us the agent of a society named, the society does not 
thereby become a party to the proceedings and it has no locus standi to 
appeal from the justices' order dismissing the charge; the notice of appeal 
must in such ease be taken in the name of the agent personally, other
wise it may be quashed. Canadian Society, etc. v. Lan/.on (18091, 4 Can. 
Cr. Cas. 364 (Que.).

Penalty.] — This and sec. *>13 of the Code are taken from the Act 
respecting Cruelty to Animals, K.8.C., eh. 173, and sec. 7 of that statute 
remains unrepealed (Code sec. 983) and must be read in conjunction with 
Code secs. 5 It! and 513. It is as follows: —

" Every pecuniary penalty recovered with respect to any such offence 
shall be applied in the following manner, that is to say : one moiety thereof 
to the corporation of the city, town, village, township, parish, or place in 
which the offence was committed, and the other moiety, with full 
costs, to the person who informed and prosecuted for the same, or to such 
other person ns to the justices of the peace seems proper.”

Time.]—The prosecution must take place within three months from the 
commission of the offence. Sec. 551 (f).

513. Keeping cockpit.—Every one i« guilty of an 
offence ami liable, on summary conviction before two justices 
of the peace, to a penalty not exceeding fifty dollars, or to three 
months’ imprisonment, with or without hard labour, or to both, 
who builds, makes, maintains or keeps n cock-pit on premises 
belonging to or occupied by him, or allows a cock-pit to lx» 
built, made, maintained or kept on premises belonging to or 
occupied by him.

2. All cocks found in any such cock-pit, or on the premises 
wherein such cock-pit is, shall be confiscated and sold for the 
benefit of the municipality in which said cock-pit is situated. 
R.8.C c 179, i. 8.

TV we.]—The prosecution must be commenced within three months from 
the eommineion of the offence. Sec. 551 (e).

.114. The conveyance of cattle. -No railway company 
within Canada, whole railway forma anv part of a lino of road 
over which cattle arc conveyed from one Province to another 
Province, or from the United State, to or through any Provinee. 
or from any part of a Provinee to another part of the same 
and no owner or master of any vessel carrying or transporting 
cattle from one Province to another Provinee, or within any 
Province, or from the United States through or to any Province, 
shall confine the same in any ear. or vessel of any description, 
for a longer jierind than twenty-eight hours without unlading the 
same for rest, water and feeding for a period of at least five 
consecutive hours, unless prevented from so unlading and fum 
ishing water and food by storm or other unavoidable cause, or 
by necessary delay or detention in the crossing of trains.



Faut XXXVIII Ckcelty to Animals. [§.11.11 423

2. lu reckoning the period of contiiiement, the time during 
which the cattle have been confined without such rent, and 
without the furnishing of food and water, on any connecting 
railway or vessels from which they are received, whether in the 
United States or in Canada, shall lie included.

3. The foregoing provisions as to cattle 1 icing unladen shall 
not apply when cattle are carried in any car or vessel in which 
they have proper space and opportunity for rest, and projier 
food and water.

4. Cattle so unloaded shall be properly fed and watered 
during such rest by the owner or person having the custody 
thereof, or in case of his default in so doing, by the railway 
company, or owner or master of the vessel transporting the 
same, at the expense of the owner or [terson in custody thereof ; 
and such company, owner or master shall in such case have a 
lien upon such cattle for food, care and custody furnished, 
and shall not he liable for any detention of such cuttle.

5. Where cattle are unladen from curs for the pur|Kise of 
receiving food, water and rest, the railway company then hav
ing charge1 of the cars in which they have lieen transported 
shall, except during a |ieriod of frost, clear the floors of such 
cars, and litter the same properly with clean sawdust or sand, 
before reloading them with live stork.

ft. Every railway company, or owner or master of a vessel 
having cattle in transit, or the owner or |*>rson having the 
custody of such cattle as aforesaid, who knowingly and wilfully 
fails to comply with the foregoing provisions of this section, 
is liable for every such failure, on summary conviction, to a 
penalty not exceeding ono hundred dollars. R.S.t’. c. 172, 
ss. 8, !), 10 and 11.

ftmt. ] By sec. Ml (r) it 1* nrovitltd that no prosecution for this 
offence, or action for peniiltien or forfeiture hIibII lie commenced after the 
expiration of three months from the commission of the offence.

•11.1. Search of premises. Any peace officer or constable 
may, at all times, enter any premises where he has rensnnahle 
grounds for supposing that liny car. truck or vehicle, in rosppet 
whereof anv company or person has fnilrd to comply with the 
provisions of the next preceding section, is to he found, or enter 
on hoard any vessel in respect whereof he has reasonable grounds 
for supposing that any company or person has, on anv occasion, 
so failed.
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2. Every one who refuses admission to such poaoc officer or 
constable is guilty of an offence and liable, on summary convic
tion, to a penalty not exceeding twenty dollars, and not less than 
five dollars, and costs, and in default of payment, to thirty days’ 
imprisonment. R.S.C. c. 171, s. 12.

Time. ] —A prosoi-iition against a railway coin cany for refusing to admit 
tilts ponce officer to the car must lie rommeueed within three months from 
the commission of the offence. Her ($).
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PAST XXXIX.

OFFENCES CONNECTED WITH TRADE AND 
BREACHES OF CONTRACT.

Skit.
610. Conspirantes in restraint of traite.
617. Il liât arts done in restraint of traite are not unlawful.
61s. l‘roseeulion for conspiracy.
610. Interpretation.
631). Combinations in restraint of trade.
631. Criminal breaches of eon tract.
623. Costing up copies of provisions respecting criminal 

breaches of contract—-defacing same.
633. Intimidation.
5t\. Intimidation of any person to prirent him from working 

at any trade.
636. Intimidation of any /wrson to prirent him dealing in 

wheat, etc.—unlawfully \werenting seamen from work
ing-

630. Intimidation of any person to prevent him bidding for 
public lands.

51 ti Conspiracies in restraint of trnde. acy
in restraint of trade is on agreement between two or more 
persona to ilo or procure to lie done any unlawful act in restraint 
of trade.

51} Whnt nets done in restraint of trnde are not 
unlawful. Tlic purposes of a trade union are not, by reason 
merely tliat they are in restraint of trade, unlawful within 
the meaning of the next preceding section. R.8.C. e. 131, 
s. 22.

/'mile union. | Ah see. 517 in taken from the Trnde Union* Act, H.K.C. 
iMHii, eh, 131, tin* definition of the term contained in Hint Act will apply. 
The expression "trnde union " i* there declared to menu (unless the con 
text otherwise require*) such combination whether temporary or permanent 
for regulating the relation* between workmen and muster* or for imposing 
restrictive conditions on the conduct of any trade or business ns would, but 
for Hint statute, hnve been deemed to be an unlawful combination by reason 
"f some one or more of it* purpose* being in restraint of trnde. R.8.C. eh. 
131, sec. 2.

21
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51H. Prosecution for conspiracy. -No prosecution shall 
bo maintainable against any person for conspiracy in refusing 
to work with or for any employer or workman, or for doing any 
act or causing any act to be done for the pui pose of a trade 
combination unless such act is an offence punishable by 
Statute. 53 V. c. 37, s. 19.

Doing an net, rfc.]—The expression “ act " here includes a default, 
breach or omission. Sec. 519.

It being proved that a member of a trades union had conspired to injure 
a non-union workman by depriving him of his employment, this was held 
not to lie excepted as an “ act for the purpose of trade combination," and 
a conviction for a conspiracy was sustained. K. v. Gibson (1889), 16 O.R.
704.

Sill “Trade combination;" “act;” interpretation.
—The expression “ trade combination ” means any com
bination lietween masters or workmen or other persons, for 
regulating or altering the relations between any persons being 
masters or workmen, or the conduct of any master or workman 
in or in res|x-et of his business or employment, or contract of 
employment or service ; and the expression “ act ” includes a 
default, breach or omission. R.S.C. c. 173, s. 13.

(Amendments of 1899 and 1900).

•ViO. Trade combines.—Every one is guilty of an indict
able offence and liable to a penalty not exceeding four thousand 
dollars, and not less than two hundred dollars, or to two years’ 
imprisonment, or, if a eor|x>ration. is liable to a penalty not 
exceeding ten thousand dollars, who conspires, combines, agrees, 
or arranges with any other person, or with any railway, steam
ship, steamboat, oi' transportation company—

(а) to unduly limit the facilities for transporting, pro
ducing, manufacturing, supplying, storing or dealing in any 
article or commodity which may be a subject of trade or 
commerce ; or

(б) to restrain or injure trade or commerce in relation 
to any such article or commodity ; or

(c) to unduly prevent, limit or lessen the manufacture 
or production of any such article or commodity, or to unrea
sonably enhance the price thereof : or

(d) to unduly prevent or lessen competition in the pro
duction, manufacture, purchase, barter, sale, transportation 
or supply of any such article or commodity, or in the price 
of insurance upon person or property.
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2. Nothing in this section shall be construed to apply to 

combinations of workmen or employees for their own reason
able protection as such workmen or employees.

Section 520 originally contained the word “ unlawfully ” before the sub
sections (a) to (<l) inclusive and the word “ unduly ” appeared in para
graphs (a), (c) and (d) as it does in this amendment. and the word 

unreasonably ” before the word “enhance" in paragraph (c). The sec
tion was amended in 1899 (Canada Statutes, 1899, ch. 40, sec. 1) by strik
ing out the words “ unduly ” and “unreasonably,” but the word “ unlaw
fully ” which applied to all of the paragraphs was retained. *2 Can. Cr. ('as. 
005 (Appendix). The present amendment re-inserts the words “unduly" 
and “ unreasonably in their former position, but strikes out the word 
“ unlawfully.”

Sub-sec. 12 is new. It applies not only to regularly organized trade 
unions as that term is defined by the Trade Union Act, R.S.C. eh. 131, but 
to any voluntary organization of labourers. Semite Debates, 1900, page 
1044. As to trade unions there is a provision in that statute ns follows : 
(Sec. 22). “ The purposes of any trade union shall not by reason merely 
that they are in restraint of trade, be deemed to be unlawful so as to render 
any member of such trade union liable to criminal prosecution for conspir
acy or otherwise, or so as to render void or voidable any agreement or trust. ' ’

It is not an unlawful combination for a manufacturer to agree with a 
number of dealers to sell to them exclusively. R. v. American Tobacco 
Co. (1897), 3 Revue de Jurisprudence 453.

Secs. 4 and 5 of the Act for the Prevention and Suppression of Comb na
tions formed in restraint of Trade, 52 Viet., ch. 41, still remain in force 
(Code sec. 983). They are as follows:

(4) Where an indictment is found against any person for offences pro
vided against in this Act, the defendant or person accused shall have the 
option to be tried before the judge presiding at the court at which such 
indictment is found, or the judge presiding at any subsequent sitting of 
such court, or at any court where the indictment comes n for trial, without 
the intervention of a jury; and in the event of such option being exercised 
the proceedings subsequent thereto shall be regulated, in so far as may be 
applicable, by The Speedy Trials Act.

(5) An appeal shall lie from any conviction under this Act by the judge 
without the intervention of a jury to the highest court of appeal in criminal 
matters in the province where such conviction shall have been made, upon 
all issues of law and fact; and the evidence taken in the trial shall form 
part of the record in appeal, and for that purpose the court before which the 
case is tried shall take note of the evidence and of all legal objections 
ihereto.

•V£l. Criminal breaches of contract. Every one is 
guilty of an indictable offence and liable, on indictment, or on 
summary conviction before two justices of the peace, to a pen
alty not exceeding one hundred dollars or to three months’ 
imprisonment, with or without hard labour, who—

(a) wilfully breaks any contract made bv him knowing 
or having reasonable cause to believe, that the probable 
consequences of his so doing, either alone or in combination 
with others, will he to endanger human life, or to cause 
serious bodily injury, or to expose valuable property.
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whether real or personal, to destruetion or serious injury ; 
or

(4) being under any contract made by him with any 
municipal corporation or authority, or with any company, 
bound, agreeing or assuming to supply any city or any 
other place, or part thereof, with electric light or power, 
gas or water, wilfully breaks such contract, knowing, or 
having reasonable cause to believe, that the probable con
sequences of his so doing, either alone or in combination 
with others, will be to deprive the inhabitants of that city 
or place, or part thereof, wholly or to a great extent, of their 
supply of power, light, gas or water; or

(c) being under any contract made by him with a rail
way company, bound, agreeing, or assuming to carry His 
Majesty’s mails, or to carry passengers or freight, or with 
His Majesty, or any one on behalf of His Majesty, in con
nection with a Government railway on which His Majesty’s 
mails or passengers or freight are carried, wilfully breaks 
such contract, knowing, or haring reason to believe that the 
probable consequences of his so doing, either alone or in com
bination with others, will be to delay or prevent the run
ning of any locomotive engine, or tender, or freight or 
passenger train or car, on the railway.
2. Every municipal corporation or authority or company 

which, lieing bound, agreeing or assuming to supply any city, 
or any other place, or any part thereof, with electric light or 
power, gas or water, wilfully breaks any contract mode by such 
municipal corporation, authority or company, knowing or hav
ing reason to believe that the probable consequences of his so 
doing will be to deprive the inhabitants of that, city or place 
or part thereof wholly, or to a great extent, of their supply 
of electric light or power, gas or water, is liable to a penalty not 
exceeding one thousand dollars.

3. Every railway company which, being bound, agreeing or 
assuming to carry ITis Majesty’s mails, or to carry passengers 
or freight, wilfully breaks any contract made by such railway 
company, knowing or having reason to believe that the prob
able consequences of its so doing will be to delay or prevent the 
running of any locomotive, engine, or tender, or freight or pas
senger train or ear on the railway, is liable to a penalty not 
exceeding one hundred dollars.

4. It is not material whether any offence defined in this 
section is committed from malice conceived against the person.
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corporation, authority or company with which the contract is 
made or otherwise. Ii.S.C. c. 173, ss. 15 and 17.

Malice.']—“ A term which is truly a legal enigma ” : Harris Cr. Law, p. 
13.

The terms “ malice ” and “ malicious ” are practically eli ninated from 
the code owing to the confusion of ideas connected with them. “ Malice ” 
only appears in two places ; here and in sec. C7(i where the expression 
“ mute of malice ” is retained. Mr. Hoyles’ article on The Criminal Law, 
38 C.L..I. 331.

$38. Posting up copies of provisions respecting 
criminal breaches of contract.—Every such municipal 
corporation, authority, or company, shall cause to be posted up 
at the electrical works, gas works, or water works, or railway 
stations, as the ease may be, belonging to such corporation, 
authority or company, a printed copy of this and the preceding 
section in some conspicuous place, where the same may be con
veniently read by the public ; and as often as such copy becomes 
defaced, obliterated or destroyed, shall cause it to be renewed 
with all rasonable despatch.

2. Every such municipal corporation, authority or company 
which makes default in complying with such duty is liable to 
a penalty not exceeding twenty dollars for every day during 
which such default continues.

3. Every person unlawfully injuring, defacing, or covering 
up any such copy so posted up is liable, on summary convic
tion, to a penalty not exceeding ten dollars. R.S.C. c. 173, 
s. 19.

$83. Intimidation. Every one is guilty of an indictable 
offence and liable, on indictment, or on summary conviction 
before two justices of the peace, to a fine not exceeding one hun
dred dollars, or to three months’ imprisonment, with or with
out hard labour, who wrongfully and without lawful author
ity, with a view to compel any other person to abstain from 
doing anything which ho has a lawful right to do, or to do 
anything from which he has a lawful right to abstain—

(а) uses violence to such other person or his wife or 
children, or injures his property ; or

(б) intimidates such other person, or his wife or chil
dren, by threats of using violence to him, her or any of them, 
or injuring his property ; or

(c) persistently follows such other person about from 
place to place ; or
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(d) hides any tools, clothes or other property owned or 
used by such other person, or deprives him of, or hinders 
him in the use thereof ; or

(e) with one or more other persons, follows such other 
person in a disorderly manner, in or through any street or 
road; or

(f) besets or watches the house or other place where 
such other person resides or works, or carries on business 
or happens to be. R.S.C. c. 173, s. 12.

Intimidates.J—A threat made by workmen to their employer that they 
wiU strike if lie employs a non-union man is not intimidation. Connor v. 
Kent, [18911 2 Q.B. 545.

Ilesettiny house or other }daee.\—Sub-section (/) is adapted from sec. 7 of 
the Conspiracy and Protection of Property Act (Imp.), 118-39 Viet., ch. 80. 
Under that statute it has been held that the words “or other place ” include 
a nier or landing stage. Charnock v. Court, [1899] 2 Ch. 35.

In Lyons v. Wilkins, [1899] 1 Ch. 255, the plaintiffs sought by a civil 
action to restrain the defendants, members of a trades union, from watching 
and besetting the works of the plaintiffs, and also the works of a third 
person who worked for the plaintiffs, for the purpose of persuading work
people, and such third person, to abstain from working for the plaintiffs ; 
and a perpetual Injunction was granted restraining the defendants from 
watching and besetting the plaintiff’s premises for the purpose of 
persuading, or otherwise preventing, persons working for them, or for any 
purpose except merely to obtain or communicate information ; and also 
from watching or besetting the premises of the third person for the pur
pose of persuading or preventing him from working for the plaintiffs, or for 
any purpose except merely to obtain or communicate information. This 
judgment was affirmed by the Court of Appeal (Lindley, M.R., and Chitty 
and Williams, L.J.I.).

•Vi4. Intimidation of any person to prevent him 
from working at any trade. — Every one is guilty 
of an indictable offence and liable to two years’ imprison
ment who, in pursuance of any unlawful combination 
or conspiracy to raise the rate of wages, or of any 
unlawful combination or coi^piracy respecting any trade, 
business, or manufacture, or respecting any person con
cerned or employed therein, unlawfully assaults any person, 
or, in pursuance of any such combination or conspiracy, uses any 
violence or threat of violence to any person, with a view to 
hinder him from working or being employed at such trade, busi
ness or manufacture. R.S.C. c. 173, s. 9.

•Vi 15. Intimidation of any person to prevent him 
dealing in wheat, etc.; unlawfully preventing seamen 
from working. —Every one is guilty of an indictable offence 
and liable, on indictment, or on summary conviction before 
two justices of the peace, to a fine not exceeding one hundred
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dollars, or to three months’ imprisonment, with or without 
hard labour, who—

(а) beats or uses any violence or threat of violence to 
any person with intent to deter or hinder him from buying, 
selling or otherwise disposing of any wheat or oilier grain, 
flour, meal, malt or potatoes or other produee or goods, in 
any market or other place ; or

(б) beats or uses any such violence or threat to any 
person having the charge or care of any wheat or other grain, 
flour, meal, malt or potatoes, while on the way to or from 
any city, market, town or other place, with intent to stop the 
conveyance of the same ; or

(c) by force or threats of violence, or by any form of 
intimidation whatsoever, hinders or prevents or attempts to 
hinder or prevent any seaman, stevedore, ship carpenter, 
ship labourer or other person employed to work at or on 
board any ship or vessel, or to do anv work connected with 
the loading or unloading thereof, from working at or exer
cising any lawful trade, business, calling or occupation in 
or for which he is so employed; or with intent so to hinder 
or prevent, besets or watches such ship, vessel or employee; 
or

(d) beats or uses any violence to, or makes any threat 
of violence against, any such person with intent to binder or 
prevent him from working at or exercising the same, or on 
account of his having worked at or exercised the same. 
R.S.C. c. 173, s. 10; 50-51 V., c. 49.

,Vi<l Intimidation of any person to prevent him 
bidding for public lands. -Every person is guilty of an 
indictable offence and liable to a fine not exceeding four hundred 
dollars, or to two years’ imprisonment, or to both, who, before 
or at the time of the public sale of any Indian lands, or public 
lands of Canada, or of anv Province of Canada, by intimidation, 
or illegal combination, hinders or prevents, or attempts to hinder 
or prevent, anv person from bidding upon or purchasing any 
lands so offered for sale. R.S.C. e. 173, s. 14.
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PART XL.

ATTEMPTS—CONSPIRACIES—ACCESSORIES.
Skit.
527. Conspiring to commit an indictable offence.
52S. Attempting to commit certain indictable offences.
529. Attempting to commit other indictable offences.
530. Attempting to commit statutory offences.
531. Accessories after the fact to certain indictable offences.
532. Accessories after the fact to other indictable offences.

MI Conspiring to commit an indictable offence.
—Every one is guilty of an indictable offence and liable to seven 
years’ imprisonment who, in any case not hereinbefore provided 
for, conspires with any person to commit any indictable offence.

What is conspiracy t]—An agreement between two or more persons for 
any of the purposes following will constitute criminal conspiracy:

1. Falsely to charge another with a crime punishable by law, either 
from a malicious or vindictive motive or feeling toward the party, or for the 
purpose of extorting money from him.

2. Wrongfully to injure or prejudice a third person or any body of men, 
in any other manner.

3. To commit any offence punishable by law.
4. To do any act with intent to pervert the course of justice. Archbold's 

Crim. Plead. (1893), 21st Ed., 1100.
The existence of a bad motive in the case of an act which is not in itself 

illegal will not convert that act into a civil wrong for which reparation is 
due. A wrongful act done knowingly and with a view to its injurious con
sequences may in the sense of law be malicious : but such malice derives its 
essential character from the circumstance that the act done constitutes a 
violation of the law. Allen v. Flood (1898), A.C. 1, per Lord Watson at p. 
92. In order to constitute legal malice the act done must, apart from bad 
motive, amount to a violation of law. Ibid.

Intention and agreement.] — A conspiracy consists not merely in the 
intention of two or more, but in the agreement of two or more to do an 
unlawful act by unlawful means. So long as such a design rests in inten
tion only, it is not indictable. But where two agree to carry it. into effect, 
the very plot is an act in itself and is the act of each of the parties, promise 
against promise, actus contra actum, capable of being enforced if lawful, 
punishable if for a criminal object or for the use of criminal means. 
Mulcahy v. If., L.R. 3 H.L., Eng. and Ir. App. 306, 317; Archbold’s Crim. 
Evid., 21st Ed., 1104.

The conspiracy itself is the offence, and whether anything has been done 
in pursuance of it or not is immaterial. R. v. Gill (1818),2 B. & Aid. 204; 
R. v. Seward (1834), 1 A. & E. 706; R. v. Richardson (1834), 1 M. & Rob. 
402; R. v. Kenrick (1843), 5 Q.B. 49.
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Indictment.]— An indictment torn conspiracy maybe tried in any county 
in which an overt act has been committed in pursuan -e of the original illegal 
combination and design. K. v. Connolly (1894), 25 Ont. R. 151, 169.

The date mentioned in the indictment us the day when the conspiracy 
took place is not material, but in form some day before the indictment pre
ferred, must be laid; evidence is not thereby precluded in respect of an 
earlier date. It. v. Charnock (1098), 12 Howard's Stale Trials, 1597.

Evidence.] It is not necessary to prove that the defendants actually met 
together and concerted the proceeding; it is sufficient if the jury are satis
fied from the defendants’ conduct either together or severally, that they 
were acting in concert. R. v. Fellowes (1859), 19 V.C.R., 48, 58.

It must be left to the jury to estimate the weight of the evidence of an 
accomplice according to their opinion of the motives, character and credi
bility of the witness, and of the probable nature of his statement. And if 
it has had the effect of convincing them without doubt of the guilt of the 
accused they are at liberty to act upon their conviction. Per Robinson,
R. v. Fellowes and others (1859), 19 U.C.Q.B. Is.

Conspiracy is not chargeable against a husband and wife alone, for they 
are in law one person and are presumed to have but one will. 1 Hawk., 
ch. 72, sec. 8.

If A. and B. conspire together, each is guilty of an offence, and each 
may be indicted separately, tried alone and convicted, although both be 
living and within the country and county at the time of the indictment, 
trial and conviction. R. v. Frawley (1894), 1 Can. Cr. Cas. 255 (Ont.).

In a charge of conspiracy when the existence of the common design on 
the part of the defendants has been proved, evidence is then properly 
receivable as against both of what was said or done by either in furtherance 
of the common design. R. v. Connolly (1894), 1 Can. Cr. Cas. 468 (Ont.).

And evidence is admissible of what was said or done in furtherance of the 
common design by a conspirator not charged, as against those who are 
charged, after proof of the existence of the common design on the part of 
the defendants with such conspirator. Ibid.

The charge of Coleridge, .1., in R. v. Murphy (1857), 8 C. & P., at p. 
510, conveniently summarizes the usual method of proving a charge of con
spiracy: 4 4 Although the common design is the root of the charge, it is not 
necessary to prove that the parties came together and actually agreed in 
terms to have this common design, and to pursue it by common means, and 
so carry it into execution. This is not necessary, because in many cases of 
the most clearly established conspiracies there are no means of proving any 
such thing, and neither law nor common sense requires that it should be 
proved. If you find that these two persons pursued by their acts the same 
object, often by the same means, one performing one part of an act, and 
the other another part of the same act so as to complete it with a view to 
the attainment of the object which they were pursuing, you will be at 
liberty to draw the conclusion that they have been engaged in a conspiracy 
to effect that object. The question you have to ask yourselves is, 1 Had they 
this common design, and did they pursue it by these common means—the 
design being unlawful t* ” R. v. Connolly (iS94), 1 Can. Cr. Cas. 468 
(Ont.); R. v. Fellowes, 19 U.C.Q.B. 48.

At the hearing of a charge of conspiracy in relation to corrupt practices 
at an election, before a county judge sitting as police magistrate, evidence 
given before a special committee of the House of Commons, and taken down 
by stenographers, was tendered before the magistrate, and refused by him; 
it was held that the court had no jurisdiction to grant a mandamus to the 
magistrate directing him to receive such evidence. It. v. Connollv (1891), 
22 Ont. R. 220.

Treason.]—As to treasonable conspiracy see sec. 66.
‘23—GRIM. CODE.
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•ViH Attempting to commit certain indictable 
offences. —Kvery one is guilty of an indictable offence and 
liable to seven years' imprisonment who attempts, in any ease 
not hereinbefore provided for, to commit any indictable offence 
for which the punishment is imprisonment for life, or for four
teen years, or for any term longer than fourteen years.

Evidence.] Where on an indictment for a principal offence and for an 
attempt to commit such an offence, the evidence is wholly directed to the 
proof of the principal offence, the jury’s verdict of guilty of the attempt only, 
will not be set aside although there were no other witnesses in respect of the 
attempt than those whose testimony, if wholly believed, shewed the commis
sion ofthe greater offence. If. v. Hamilton (1897), 4 Can. Cr. Cas. 251 (Ont).

It is within the province of the jury, to believe, if it sees fit to do so, a 
part only of a witness’s testimony and to disbelieve the remainder of the 
same witness’s testimony, and it may therefore credit the testimony in 
respect of a greater offence only in so far as it shews a lesser offence. Ibid.

•V£ti Attempting to commit other indictable 
offences. Every one who attempts to commit any indictable 
offence for committing which the longest term to which the 
offender can lx* sentenced is less than fourteen years, and no 
express provision is made by law for the punishment of such 
attempt, is guilty of an indictable offence and liable to imprison
ment for a term equal to one-half of the longest term to which a 
person committing the indictable offence attempted to he com 
milled may be sentenced.

An indictment, charging that the accused unlawfully attempted to steal 
from the person of an unknown person the property of such unknown per
son. without giving the name of the person against whom the offence was 
committed, or the description of the property tin- accused attempted to 
steal, is sufficient. And where a prisoner is indicted for an attempt to 
steal, and the proof establishes that the offence of larceny was actually com
mitted, the jury may convict of the attempt, unless the court discharges 
the jury and directs that the prisoner be indicted for the complete offence 
(Code sec. 712). R. v. Taylor (1895), 5 Can. Cr. Cas. 89 (Que.).

•VIO. Attempting to commit statutory offences.
Every one is guilty of an indictable offenee and liable to one 
year’s imprisonment who attempts to commit any offence under 
any statute for the time being in force and not inconsistent with 
this Act, or incites or attempts to incite any person to commit 
any such offence, and for the punishment of which no express 
provision is made by such statute.

A defendant charged with offering money to a person to swear that A., 
B. or C. gave him a certain sum of money to vote for a candidate at an 
election, was admitted to bail and the recognizance taken by one justice of 
the peace. It was held that the offence was not an attempt to commit the 
crime of subornation of perjury, but something less, being an incitement to
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give false evidence or particular evidence regardless of its truth or false
hood, and was a misdemeanor at common law, and that the recognizance 
was properly taken by one justice, who had power to admit the accused to 
bail at common law, and that sec. tiOl of the Code did not applv. It. v. 
Cole (1902), 38C.L..I., 26fi(Ont.).

The common law jurisdiction us to crime is still operative, notwithstand
ing the Code, and even in cases provided for by the Code, unless there is 
such repugnancy as to give prevalence to the later law. Ibid.

.'»:t I Accessories after the fact to certain indict
able offences. Kerry is guilt)’ of an indictable offence 
and liable to seven years’ imprisonment who, in any case where 
no express provision is made by this Act for the punishment of 
an accessory, is accessory after the fact to any indictable offence 
for which the punishment is, on a first conviction, imprisonment 
for life, or for fourteen years, or for any term longer than 
fourteen years.

An accessory after the fact to an offence is one who receives, comforts or 
assists any one who has been a party to such offence in order to enable him 
to escape, knowing him to have been a party thereto. Sec. 611. But no 
married person whose husband or wife lias been a party to an offence shall 
become an accessory after tin* fact thereto by receiving, comforting or 
assisting the other ot them, and no married woman whose husband has been 
a party to an offence shall become an accessory after the fact thereto, by 
receiving, comforting or assisting in his presence and by his authority any 
other person who has been a party to such offence in order to enable her 
husband or such other person to escape. ÎSec. C.*] (2).

At common law the terra accessory after the fact only applied to felonies 
for in misdemeanours all were principals. It. v. Tisdale, 20 U.C.Q.B. 27.'$: 
R. v. Campbell, 18 U.C.Q.B. 417; It. v. Benjamin, 4 XJ.C.C.P. 189.

Where the power of a court of General or Quarter sessions is excluded, 
as to which see sec. 540, such court has no jurisdiction to try a charge of being 
accessory after the fact to such offence. Sec. 540.

An accessory after the fact may be indicted whether the principal 
offender lias or has not been indicted or convicted, or is or is not amenable 
to justice: and such accessory may be indicted either alone as for a sub
stantive offence or jointly with such principal. Sec. ($27 (1).

Where an indictment contains two counts, one charging the accused as a 
principal offender and the other charging him with being an accessory after 
the fact to the same offence, the prosecution will be compelled to elect upon 
which count they will proceed. R. v. Brannon (1880), 14 Cox C.C. 394.

Where several persons are tried upon one indictment, some ns principals 
in murder others as accessory after the fact to the murder, and the princi
pals are convicted of manslaughter only, the prisoners charged as accessories 
after the fact may be convicted on the same indictment as such accessories 
to the manslaughter. It. v. Rivhn'ds (1877), 2 Q.B.D. 311, 13 Cox C.C. fill.

But on an indictment charging a man with the principal offence only, he 
cannot bo convicted thereunder of being an accessory after the fact. it. v. 
Fallon (1862), L. & C. 217, 32 L.J.M.C. 6fi; Richards v. It. (1897). ($1 .I.P, 
389.

Eridenee.]—See note to sec. 63.
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•Vt'i. Accessories after the fact to other indictable 
offences. Every one who is accessory after the fact to any 
indictable offence for committing which the longest term to 
which the offender can lie sentenced is less than fourteen years, 
and no express provision is made for the punishment of such 
accessory, is guilty of an indictable offence and liable to im
prisonment for a term epual to one-half of the longest term to 
which a person committing the indictable offence to which he is 
accessory may tie sentenced.

See notes to sees, (ill and 531.
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Power to make rules. —Every Superior Court of 
eriminal jurisdiction inav at any time, with the concurrence of 
a majority of the judges there present at any meeting held 
for the purpose, make rules of ourt, not inconsistent with any 
statute of Canada, which she l apply to all proceedings relating 
to any prosecution, proceed or action instituted in relation 
to any matter of a criini iature. or resulting from or inci
dental to any such mattei 1 in particular for all or any of the 
purposes following:—

fa) For regulating the sittings of the court or of any 
division thereof, or of any judge of the court sitting in 
chambers, except in so far as the same are already regulated 
by law.

(b) For regulating in criminal matters the pleading, 
practice and procedure in the court, including the subjects 
of mandamus, certiorari, halieas corpus, prohibition, ipio 
warranto, bail and costs, and the proceedings under section 
nine hundred of this Act.

(c) Generally for regulating the duties of the officers of 
the court and every other matter deemed expedient for 
better attaining the ends of justice and carrying the pro
visions of the law into effect.
2. Copies of all rules made under the authority of this sec

tion shall be laid before both Houses of Parliament at the 
session next after the making thereof, and shall also lie pub
lished in the Canada Gazette. .12 V., e. 40.
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(A mcndment of WOO).

3. In the Province of Ontario the authority for the making 
of such rules of court applicable to sujterior courts of criminal 
jurisdiction in the Province is vested in the Supreme Court of 
Judicature, and such rules may he made by the said Court at 
any time with the concurrence of a majority of the judges 
thereof present at a meeting held for the purpose.

Ilrilish Columbia Unies of Court.] In the Province of British Columbia 
rules ami orders of court have been passed under this section, known as the 
“Supreme Court Rules, I MW (Crown side), and the same appear in The 
Canada Hazel to ( UHlu), Vol. Il.'l, p. - IK). They are adapted principally from 
the Knglish Crown Office Rules of 1880. Where no other provision is made 
in the Rules the former procedure and practice remains in force, and as to 
matters not provided for, the practice shall, as far as may be, be regulated 
by analogy to such Rules. B.C. Crown Rules ( I8P6) No. Of».

5214. Civil remedy not suspended though act is a 
criminal offence. After the commencement of this Act no 
civil remedy for any act or omission shall be suspended or 
affected bv reason that such act nr omission amounts to a crimi
nal offence.

The operation of this section is left in doubt by reason of the constitu
tional questions involved. Can the Dominion Parliament declare that a 
civil remedy shall not lie suspended? Paquet v. Lavoie (1808), R.J. Que., 
7 Q.B. 1277. Have not the provincial legislatures by reason of their exclu
sive jurisdiction as to civil rights the right to control the suspension of the 
civil remedy pending the criminal prosecution?

To an action, before the Code, for assault and battery defendant pleaded 
that before action brought the plaintiff laid an information before n magis
trate charging defendant with feloniously, etc., wounding the plaintiff with 
intent to do him grievous bodily harm, thereby charging defendant with 
felony; that defendant was brought before the magistrate and committed 
for trial which had not yet taken place ; that the subject of both the civil and 
criminal prosecutions was the same, and that plaintiff’s civil right of action 
was suspended until the criminal charge was disposed of. Held, on demurrer, 
that the plea was good ; and an order was made staying the eivil action in 
the meantime. Taylor v. McCulloch (1885), 8 Ont. R. HOP.

The former rule, excepting in the Province of Quebec, was that on 
grounds of public policy if it appeared on the trial of a civil action that the 
facts amounted to felony, the judge was bound to stop the civil proceedings 
and non-suit the plaintiff in order that public justice might first be vindicated 
by a criminal prosecution. Walsh v. Nattress, 19 V.C.C.P. 4.r>!t ; Livingstone 
v. Massey. 2!1 I'.f’.Q.B. 156; Williams v. Robinson, 20IM’.C.P. 255: Pease v. 
McAloon, 1 Kerr (N.B.) 111. The civil remedy was held to bo suspended 
until the defendant, charged with the felony should be either acquitted or 
convicted thereof. Brown v. Dnlhv, 7 V.C.Q.B. 162.

555 Abolition of distinction between felony and 
misdemeanor. After the commencement of this Act the dis
tinction between felony and misdemeanour shall be abolished, 
and proceedings in respect, of all indictable offences (except so 
far as they are herein varied) shall be conducted in the same 
manner.
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A provincial statute prior to Confederation, providing for the discharge 

from imprisonment in default of indictment of an accused person committed 
for a “ felony " will apply equally to cases which were misdemeanors before 
the abolition by the Criminal Code of Canada of the distinction between 
felony and misdemeanor. R. v. Cameron (1807), 1 Can. Cr. Cas. ItiO (Cjne.).

A person admitted to bail is technically in custody, so as to entitle him 
to the benefit of such a statute. Ibid.

Enactments regulating the procedure in courts are usually deemed 
imperative, and not merely directory. Maxwell on Statutes, 4f»t5; Taylor 
v. Taylor, 1 Ch. I». 4‘Jti, 3 Ch. I>. 14.">: It. v. Kiel (No. 2)( 188ft)t 1 Terr. L.R. 
23, 44.

Construction of Acts.—Every Act shall Ik* hero- 
after read and construed as if any offence for which the. offender 
may he prosecuted by indictment (howsoever such offence may 
be therein described or referred to), were described or referred 
to as an “ indictable offence; ” and as if any offence punishable 
on summary conviction were described or referred to as an 
“ offence ; ” and all provisions of this Act relating to “ indict
able offences ” or “ offences ” (as the case may be) shall apply 
to every such offence.

2. Every commission, proclamation, warrant or other docu
ment relating to criminal procedure, in which offences which 
are indictable offences or offences (as the case may be) as de
fined by this Act are described or referred to by any names 
whatsoever, shall be hereafter read and construed as if such 
offences were therein described and referred to as indictable 
offences or offences (as the case may be).

.UV Construction of reference to certain Acts.-
In any Act in which reference is made to The Speedy Trials 
Act the same shall he construed, unless the context requires 
otherwise, as if such reference were t«> Part LTV. of this Act; 
any Act referring to The Summary Trials Act shall be con
strued, unless the context forbids it. as if such reference were to 
Part T.V. of this Act : and every Act referring to The Summary 
Convictions Act shall be construed, unless the context forbids it, 
as if such reference were to Part LVTTT. of this Act.
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PART XI.II.

JIRISDICTIOX.
Si ' t.
S IS. Superior Court.
5111. Other Courts.
5)0. Jurisdiction in certain rases.
0)1. Exercising powers of two justices.

•VtK Superior Court.—Every Superior Court of criminal 
jurisdiction and every Judge of such Court sitting as a Court 
for the trial of criminal causes, and every Court of Over and 
Terminer and General Gaol Delivery has power to trv any 
indictable offence.

New Brunswick."]—County Courts in New Brunswick are not courts of 
oyer and terminer and general gaol delivery, as the circuits of the Supreme 
Court are. Criminal jurisdiction is given to the County Courts by statute, 
but nothing is said to the effect that they are courts of general gaol delivery. 
R. v. Wright, 2 Can. Cr. Cas. 88 (N.B.).

(Amendment of 1893).
•W9 Other courts.—Every Court of General or Quarter 

Sessions of the Peace, when presided over by a Su|ierior Court 
judge, or a County or District Court judge, or in the cities of 
Montreal and Qucliee bv a recorder or judge of the Sessions of 
the Peace ; and in the Province of New Brunswick every County 
Court judge has power to try any indictable offence except as 
hereinafter provided.

The courts here mentioned have their power limited by sec. 540.
The judgments of the Courts of General Sessions in Ontario are public 

records, and the clerk of the peace holds them as their statutory custodian 
in the interests of the public generally and not as a deputy officer of the 
Crown. Any person interested in the indictments and records of the Court 
of General Sessions is entitled of right to inspect them. R. v. Scully (1901), 
5 Can. Cr. Cas. 1 (Ont.).

An accused person tried and acquitted in such court is entitled to a copy 
of the record of such acquittal and of the indictment without the fiat of or 
intervention by the Attorney-General of the province, and a mandamus will 
lie to the clerk of the peace to compel the delivery to him of certified 
copies. Ibid.



Faut XLI1. Jurisdiction. [§.141] 441

.140 Jurisdiction in certain cases. No such court as 
mentioned in the next preceding section has power to try any 
offence under the following sections, that is to say :

Part IV.—Sections 65, treason ; 67, accessories after the 
fact to treason ; 68, 60 and 70, treasonable offences; 71, 
assault on the King; 72, inciting to mutiny ; 77, unlawfully 
obtaining and communicating official information; 78, com
municating information acquired by holding office.

Part VII.—Sections 120, administering, taking, or pro
curing the taking of oaths to commit certain crimes ; 121, 
administering, taking or procuring the taking of other 
unlawful oaths ; 124, seditious offences ; 125, libels on 
foreign sovereigns ; 126, spreading false news.

Part VIII.—Piracy ; any of the sections in this part.
Part IX.—Sections 1111, judicial corruption; 132, cor

ruption of officers employed in prosecuting offenders; 133, 
frauds upon the Government ; 135, breach of trust by a 
public officer : 136, corrupt practices in municipal affairs; 
137 (a), selling and purchasing offices.

(Amendment of 1894.)
Part XVIII.—Sections 231, murder; 232, attempts 

to murder; 233, threats to murder ; 234, conspiracy to 
murder; 235, accessory after the fact to murder.

Part XXI.—Sections 267, rape ; 268, attempt to com
mit rape.

Part XXIII.—Defamatory libel ; any of the sections in 
this part.

Part XXXTX.—Section 520, combinations in restraint 
of trade.

Part XL.—Conspiring or attempting to commit, or 
being accessory after the faet, to any of the foregoing 
offences.

(Amendment of 1900.)
Or any indictment for bribery or undue influence, 

personation or other corrupt practice under The Dominion 
Elections Act.

•141 Exercising powers of two justices. The judge 
of the Sessions of the Peace for the city of Quebec, the judge 
of the Sessions of the Peace for the city of Montreal, and every 
recorder, police magistrate, district magistrate, or stipendiary
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magistrate appointed for any territorial division, and every 
magistrate authorized by the law of the Provitiee in which lie 
acts to perform acts usually required to lie done by two or more 
justices of the peace, may do alone whatever is authorized hy 
this Act to be done by any two or more justices of the peace, 
and the several forms in this Act contained may lie varied so 
far ns necessary to render them applicable to such case. R.S.C. 
c. 174, s. 7.

Where u statute declares that the jurisdiction of a county stipendiary 
magistrate shall extend throughout the “ whole of the county,” it is to he 
construed as including jurisdiction in any incorporated town within the 
county limits notwithstanding the fact that there is a stipendary magistrate 
for such town alone, unless the latter's jurisdiction is made exclusive. R. 
v. Giovanetti (1901), 5 Can. Cr. Cas. 157.
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PART XLIII.

PROCEDURE IN PARTICULAR CASES.
Sect.
5.).'. Offences within the jurisdiction of the Admiralty of 

England.
H.'i-I. Disclosing official serrcls.
51). Judicial corruption.
545. Making explosive substances.
S.'id. Sending unseaworthy ships to sea.
5)7. Trustee fraudulently disposing of money.
548. Fraudulent ads of vendor or mortgagor.
5!fl. Uttering defaced coin.
550. Trial of minors.
550A. Excluding public from Court room.
557. Time within which proceedings shall he commenced in 

certain cases.
552. Aircst without warrant.

M'l Offences within the jurisdiction of the Admir
alty of England. Proceedings for trial and punishment of 
a person who is not a subject of Ilis Majesty, and who is 
charged with any offence committed within the jurisdiction of 
the Admiralty of England, shall not be instituted in any court 
in Canada, except with the leave of the Governor-General and 
on his certificate that it is expedient that such proceedings 
should be instituted.

The laying of the information is the institution of the proceedings. 
Thorpe v. Priestnell, [1897] 1 Q.B. 159.

In a recent case in the Supreme Court of Nova Scotia, the accused, an 
articled seaman of foreign nationality, was committed for trial at Halifax on 
a charge that he “ did on the 9th day of December, A.D. 1901, on the high 
seas on board a British foreign sea going ship on a voyage from St. Kitts, 
British West Indies, to Halifax via Bermuda (he then being an articled 
seaman on board said ship), unlawfully endeavour to make a revolt in said 
ship, for which he has not been tried before being brought to Canada, where 
he now is, in the port of Halifax.”

The information charging the said offence and the depositions, consisting 
only of the evidence of the captain and the first officer, taken thereon by 
the committing magistrate being on the files of the court, having been 
transmitted there under the authority of sec. GOO of the Criminal Code were 
by the permission of the learned judges read by the prisoner on his said 
applications. The evidence disclosed that the prisoner when on the high
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seas ou board said ship, between 3A and 9 miles after leaving the Inland of 
St. Kitts, British West Indies, being intoxicated, struck the lirst officer who 
came into the forecastle to search for stowaways. It was not clear whether 
the blow was inflicted unprovokingly by the prisoner or in self-defence, as 
it was given during an altercation between him and the mate. Shortly 
afterwards in another altercation between another drunken seaman and the 
said officer, the prisoner was said to have encouraged by words the other 
seaman to defend himself, and on that seaman's request to have passed him 
something that looked like a knife. There was no evidence that the 
prisoner had done any act in furtherance of any design to interfere with the 
supreme command and management of the ship.

Ritchie,.!., held that ch. 73 of 41 and 42 Viet. (Imp.) was not applicable, 
ns it refers solely to offences committed within a marine league of the 
coasts of His Majesty’s Dominions, and that if the Crown were obliged to 
proceed under sec. 128 of the Code alone, it could not lie done until the 
consent of the Governor-General had been obtained in accordance with 
sec.'542. But he held further that full provision is made for the trial and 
punishment of such offences under sec. 08(5 of The Merchant Shipping 
Act, 1894 (Imperial), and that no restriction or conditions are imposed with 
reference to the procedure or trial as in the Criminal Code.

That statute confers power on a British colonial court of criminal juris
diction to try a foreigner or a British subject found within its jurisdiction 
for any offence committed by him on hoard of a British ship on the high 
seas, provided such colonial court could have tried such a person if the 
offence had been committed within the limits of its ordinary jurisdiction. 
But Weatherbe, .1., held that such an offender when he comes within the 
jurisdiction of the colonial court is subject to the general law of the place 
regulating the procedure for trying such offences; that the Admiialty Offences 
Act of 1849, 12 & 13 Viet. (Imperial), ch. 90. must receive a like construction : 
and that if such a person were to be tried in Canada, proceedings with that 
end in view would still require the consent spoken of in sec. 542 of the 
('ode. The latter judge accordingly made an order for the prisoner’s dis
charge on habeas corpus. R. v. Heckman (1902), not yet reported.

Indictment.]• No count shall lie deemed objectionable or insufficient 
in cases where the consi nt of any person, official or authority is required 
before a prosecution can be Instituted, that it does not state that such con
sent has been obtained. Sec. 613 (/»).

»14:1. Disclosing official secrets. -No person shall lie 
prosecuted for the offence of unlawfully obtaining and com
municating official information, as defined in sections 77 and 
78, without the consent of the Attorney-General or of the 
Attorney-General of Canada. 53 V., c. 10, s. 4.

Attorney-General.] — The expression “Attorney-General ” means the 
Attorney-General or Solicitor-General of any Province in Canada in which 
any proceedings are taken under the Code; and, with respect to the North 
West Territories and the district of Keewatin, the Attorney-General of 
Canada. Sec. 3 (6).

The indictment need not allege the consent here mentioned. iSec. 613 (h).

.%44. Judicial corruption.—No one holding any judicial 
office shall be prosecuted for the offence of judicial corruption, 
as defined in section 131, without the leave of the Attorney- 
General of Canada.
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Leave of Attorney-General of Canada.]— Sections 543 and 545 use the term 
“consent ” while here the word is “ leave”; but they are probably inter
changeable terms and sec. G13 (h) would apply ns well to this offence as to 
those referred to in secs. 543 and 545.

Itritixli Columbia.] With the exception of ex - oflicio informations filed 
by the Attorney-General on behalf of the Crown, no criminal information or 
information in the nature of a <pio warranto shall be exhibited or received 
in the Supreme Court without an express order of a .lodge of the Supreme 
Court, nor shall any process be issued upon any information until the per
son procuring such information to be exhibited, shall have filed in the regis
try of the Supreme Court a recognizance in the penalty of $100. effectually 
to prosecute such information, and to abide by and observe such orders as 
the court shall direct; such recognizance to be entered into before some 
Justice of the Peace or Registrar of the Supreme Court. (Rule 9.)

No application shall be made for acrituinal information against a Justice 
of the Peace for misconduct in his magisterial capacity unless a notice con
taining a distinct statement of the grievances or acts of misconduct com
plained of lie served personally on him or left at his residence with some 
member of his household six days before the time named in it for making 
the application. (Rule 10.)

The application for a criminal information shall be made to the court by 
a motion for an order nisi within a reasonable time after the offence 
complained of, and if the application be made against a Justice of the 
Peace for misconduct in his magisterial capacity, the applicant must depose 
on affidavit to his belief that the defendant was actuated by corrupt motives, 
and further, if for an unjust conviction, that the defendant is innocent of 
the charge. (Rule 11.)

543. Making explosive substances. If imy person is 
charged lief ore a justice of the peace with the offence of making 
or having explosive substances, a< defined in section 100, no 
further proceedings shall lie taken against such person without 
the consent of the Attorney-General, except such ns the justice of 
the peace thinks necessary, by remand or otherwise, to secure the 
safe custody of such person. R.S.C. e. 150, s. 5.

See note to see. 54a.

(Amendment of 1393.)
•'►4« Sending unseaworthy ships to sea. —No person 

shall lxi prosecuted for any offence under sections 256, or 257, 
without the consent of the Minister of Marine and Fisheries.

347. Trustee fraudulently disposing of money,—
No proceeding or prosecution against a trustee for a criminal 
breach of trust, as defined in section 363. shall be commenced 
without the sanction of the Attorney-General. R.S.C. e. 164, 
8. 65.
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•*4H. Fraudulent acts of vendor or mortgagor.—No
prosecution for concealing deeds and encumbrances, as defined 
in section 370, shall be commenced without the consent of the 
Attorney-General, given after previous notice to the person 
intended to be prosecuted of the application to the Attorney- 
General for leave to prosecute. R.S.C. c. 161, s. 91.

Uttering defaced coin. No proceeding or prosecu
tion for the offence of uttering defaced coin, as defined in 
section 476, shall be taken without the consent of the Attorney- 
General.

(Amendment of lSdlt).

•V»0 Trial of minors. -The trials of all young persons 
apparently under the age of sixteen years, shall take place with
out publicity and separately and apart from the trials of other 
accused persons, and at suitable times to In? designated and 
appointed for that purpose.

The amendment made in 1SU4 of the above section was made by statute 
of Canada, 57-58 Viet., eh. 58, entitled an Act respecting Arrest, Trial and 
Imprisonment of Youthful Offenders, which begins with a recital that “It is 
desirable to make provision for the separation of youthful offenders from 
contact with older offenders ami habitual criminals during their arrest and 
trial, and to make better provision than now exists for their commitment to 
places where they may be reformed and trained to useful lives, instead of 
their being imprisoned.”

It also makes the following provisions:—
Young persons apparently under the age of sixteen years who are
(a) arrested upon any warrant; or
(b) committed to custody at. any stage of a preliminary enquiry into a 

charge for an indictable offence ; or
(r) committed to custody at any stage of a trial, either for an indictable 

offence or for an offence punishable on summary conviction ; or
(d) committed to custody after such trial, but before imprisonment 

under sentence,—
shall be kept in custody separate from older persons charged with 

criminal offences and separate from all persons undergoing sentences of 
imprisonment, and shall not be confined in the lock-ups or police stations 
with older persons charged with criminal offences or with ordinary criminals. 
57-58 Viet., eh. 58, sec. 2.

If any child, appearing to the court or justice before whom the child is 
tried to be under the age of fourteen years, is convicted in the Province of 
Ontario of any offence against the law of Canada, whether indictable or 
punishable on summary conviction, such court or justice, instead of sen
tencing the child to any imprisonment provided by law in such case, may 
order that the child shall be committed to the charge of any home for 
destitute and neglected children, or to the charge of any children’s aid 
society duly organized and approved by the Lieutenant-Governor of Ontario 
in Council, or to any certified industrial school. Ibid. see. 3.
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Whenever in the Province of Ontario, an information or complaint is 
laid or made against any boy under the age of twelve years, or girl under 
the age of thirteen years, for the commission of any offence against the 
law of Canada, whether indictable or punishable on summary conviction, 
the court or justice seized thereof shall give notice thereof in writing to the 
executive officer of the children's aid society, if there be one in the county, 
and shall allow him opportunity to investigate the charges made, and may 
also notify the parents of the child, or either of them, or other person 
apparently interested in the welfare of the child.

2. The court or justice may advise and counsel with the said officer and 
with the parents or such other person, and may consider any report made by 
the said officer upon the charges.

3. If, after such consultation and advice, and upon consideration of any 
teport so made, and after hearing the matter of information or complaint, 
the court or justice is of opinion that the public interest and the welfare of 
the child will be best served thereby, then, instead of committing the child 
for trial, or sentencing the child, as the case may be, the court or justice 
may, by order:—

(а) authorize the said officer to take the child and, under the provisions 
of the law of Ontario, bind the child out to some suitable person until the 
child has attained the age of 21 years, or any less age; or

(б) place the child out in some approved foster home ; or
(c) impose a fine not exceeding ten dollars; or
(<i) suspend sentence for a definite period or for an indefinite period ; or
(e) if the child has been found guilty of the offence charged or is shewn 

to be wilfully wayward and unmanageable, commit the child to a certified 
industrial school, or to the provincial reformatory for boys, or to the refuge 
for girls, as the case may be, and in such cases, the report of the said officer 
shall be attached to the warrant of commitment. Ibid. s. 4.

Wherever an order has been made under either of the two sections next 
preceding, the child may thereafter be dealt with under the law of the prov
ince of Ontario, in the same manner, in all respects, as if such order hail 
been lawfully made in respect of a proceeding instituted under authority of 
a statute of the Province of Ontario. Ibid. s. 5.

No Protestant child dealt with under this Act, shall be committed to the 
care of any Roman Catholic children’s aid society, or be placed in any 
Roman Catholic family as its fosterhome; nor shall any Roman Catholic 
child dealt with under this Act, be committed to the care of any Protestant 
children’s aid society, or be placed in any Protestant family as its foster
home. But this section shall not apply to the care of children in a tem
porary home or shelter, established under the Act of Ontario, f>(i Viet., oh. 
4fi, intituled An Art for the Prevention of Cruelty to, and better Protection of, 
Children, in a municipality in which there is but one children’s aid society. 
Ibid. sec. (5.

Commencement of prosecution.]- Laying the information is the commence
ment of a prosecution. Thorpe v. Priest nell, [1897] 1 Q.B. 159; Vnughton 
v. Bradshaw, 9 C.B.N.S. 109, following Tunnicliffe v. Tedd, f> C.B. 553. 
Where, therefore, a statute provided that all prosecutions thereunder 
should be commenced within twenty days after the commission of the 
offence, and an information was taken on 30th December laying the offence 
on 16th December, but no summons was issued on the information till 15th 
•lanuarv, it was held that the prosecution was commenced in time. R. v. 
Lennox (1878), 34 U.C.Q.B. 28.
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(Amendment of 1900).
550A. Excluding public from court room. -At the

trial of any person charged with an offence under an}' of the 
following sections, that is to say, 174, 175, 170, 177, 178, 181, 
182, 183, 184, 185, 180, 187, 188, 18V, 1V0, 11)5, 1V8, 208 in 
so far as it relates to paragraphs (i), (j) and (Z ) of 207, 259, 
200, 207, 208, 209, 270, 271. 272, 273, 274, 2M, and 282, or 
with conspiracy or attempt to commit, or being an accessory 
after the fact to any such offence, the Court or Judge may order 
that the public be excluded from the room or place in which the 
Court is held during such trial ; and such order may be made 
in any other ease also in which the Court or Judge or justice 
may be of opinion that the same will be in the interests of public 
morals.

2. Nothing in this section shall be construed by implication 
or otherwise as limiting any power heretofore possessed at 
common law by the presiding Judge or other presiding officer of 
any Court of excluding the general public from the. court-room 
in any ease when such Judge or officer deems such exclusion 
necessary or expedient.

The following are the subjects dealt with by the sections above referred 
to:—Sec. 174, l*nnatural offence; 185, Attempt to commit sodomy ; 17(5, 
Incest; 177, Indecent acts; 178, Acts of gross indecency: 181, .Seduction of 
girls under 10: 182, Seduction under promise of marriage; 183, Seduction 
of ward, servant, etc. ; 184, seduction of passengers on vessels ; 185, Pro
curing; 18G, Parent or guardian procuring; 187, Householders permitting de
filement on premises; 188, Conspiracy to defile ; 189,Carnally knowing idiots, 
etc. ; 190, Prostitution of Indian women ; 195 to 198, Keepingdisorderly house ; 
207 (i), (./) and (/.•), Being common prostitute ; keeping house of ill-fame : 
frequenting such house : 259, Indecent assault on females ; 2G0, indecent 
assault on males; 267, Rape; 208, Attempt to commit rape ; 209, Defiling 
children under 14: 270, Attempting to defile child ; 271, Killing unborn 
child : 272, Procuring abortion ; 273, Woman procuring her own miscarriage; 
274, Supplying noxious drugs, etc. ; 281, Abduction of woman ; 282, Abduc
tion of heiress.

The Solicitor General (Hon. Mr. Fitzpatrick), made the following state
ment with regard to the object of this section, when it came up for dis 
cussion in the Commons:—“ Under the general law, the courts are open to 
the general public, but by sec. 550 the trials of all persons under the age of 
sixteen years shall, as far as practicable, take place without publicity. Our 
intention is to extend substantially the provisions of sec. 550 to the cases 
provided for in 550a. In the trial of charges for indecent offences and 
things of that kind, we leave it discretionary with the judge to declare that 
for the purpose of such trials the court shall not be a public court, and that 
he shall have power to determine who shall have access.” Commons 
Sessional Debates 1900, page 5200.
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•V» I Time within which proceedings shall be com
menced in certain cases. - Xu prosecution for an offence 
against this Act, or action for penalties or forfeiture, shall he 
commenced-—

(а) after the expiration of three years from the time of 
its commission, if such offence lie—

(i.) treason, except treason by killing Mis Majesty 
or where the overt act alleged is an attempt to injure the 
person of 11 is Majesty (Part IV., section 65) ;

(ii.) treasonable offences (Part IV., section till) ; 
(iii.) any offence against Part XXXIII., relating 

to the fraudulent marking of merchandise ; nor
(б) after the expiration of two years irom its com

mission, if such offence lie—
(i.) a fraud u|niii the Government (Part IX., sec

tion 133) ;
(ii. ) a corrupt practice in municipal affenirs (Part 

IX., section 136) :
(iii.) unlawfully solemnizing marriage (Part 

XXII., section 276); nor
(r) after the expiration of one year from its commis

sion, if such offence be—
(i.) opposing reading of Riot Act and assembling 

after proclamation (Part. V., section 83) ;
(ii.) refusing to deliver weapon to justice (Part 

VI., section 113) ;
(iii.) coming armed near public meeting (seetion 

114);
(iv.) lving in wait near public meeting (section 

1151 ;
(v.) seduction of girl under sixteen (Part XIII., 

section 181) ;
(vi.) seduction under promise of marriage (section 

182);
(vii.) seduction of a ward, etc., (section 183) ; 
fviii.) unlawfully defiling women (seetion 185); 
(ix.) parent or guardian procuring defilement of 

girl (section 186) ;
(x.) householders permitting defilement of girls on 

their premises (section 187) ; nor 
(d) after the expiration of six months from its commis

sion, if the offence he—
(i.) unlawful drilling (Part V.. section 87) ;

29 -TRIM. CODE.
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(ii.) being unlawfully drilled (section 88) ;
(iii.) having possession of arms for purposes danger

ous to the public peace (Part VI., section 102) ;
(iv.) proprietor of newspaper publishing advertise

ment offering reward for recovery of stolen property 
(Part X., section 157, paragraph (</) ; nor 
(e) after the expiration of three months from its commis- 

mission, if the offence be cruelty to animals under sec
tions 512 and 513 (Part XXXVIII) ; nor

(ii.) railways violating provisions relating to con
veyance of cattle (Part XXXIX., section 514) ;

(iii.) refusing peace officer admission to car, etc. 
(section 515) ;
(/) after the expiration of one month from its commis

sion, if the offence be
(i.) improper use of offensive weapons (Part VI., 

sections 103, and 105 to 111 inclusive).
2. No person shall be prosecuted, under the provisions of 

s. 65 or s. 69 of this Act, for any overt act of treason expressed 
or declared by open and advised speaking unless information of 
such overt act, and of the words by which the same was expressed 
or declared, is given upon oath to a justice within six days after 
the words are spoken and a warrant for the apprehension of the 
offender is issued within ten days after such information is 
given.

In a New Brunswick case under The Canada Temperance Act. there was 
a conviction for a sale on Nov. 120th, 1800. The information was laid on 
Feb. 10th, 1897, but the summons was not issued until March 2‘Jnd. 1807, 
more than three months after the alleged offence. It was held that the 
laying of the information was the commencement of the prosecution within 
the meaning of sec. 100 of The Canada Temperance Act. Ex parte George 
Wallace (1807), 213 Can. Law Jour. 500.

Arrest without warrant. Any one found com
mitting any of the offences mentioned in the following sections, 
may be arrested without warrant by any one, that is to sav:

Part IV.—Sections 05, treason ; 67, accessories after 
the fact to treason : 68, 60 and 70, treasonable offences ; 71, 
assaults on the King: 72. inciting to mutiny.

Part V.—Sections 83, offences respecting the reading of 
the Riot. Act; 8.r>, riotous destruction of buildings; 86, 
riotous damage to buildings.

Part VIT.—Sortions 120, administering, taking or pro
curing the taking of oaths to oommit certain crimes; 121. 
administering, taking or procuring the taking of other un
lawful oaths.
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Part VIII.—Sections 127, piracy; 128, piratical acts; 
120, piracy with violence.

Part XI.—Sections 150, being at large while under 
sentence of imprisonment; 101, breaking prison ; 163,
escape from custody or from prison; 164, escape from law- 
fid custody.

Part XIII.—Section 174, unnatural offence.
Part XVIII.—Sections 231, murder; 282, attempt to 

murder; 235. Iieing accessory after the fact to murder; 
236, manslaughter; 23s. attempt to commit suicide.

Part XIX. -Sections 241, wounding with intent to do 
bodily harm; 242, wounding; 244, stupefying in order to 
commit an indictable offence; 247 and 248, injuring or 
attempting to injure by explosive substances; 250, inten
tionally endangering |iersons on railways; 251. wantonly 
endangering persons on railways; 254, preventing escape 
from wreck.

Part XXI.— Sections 267, ra|ie: 268, attempt to com
mit. rape; 269. defiling children under 1 4.

Part XXII.—Section 281, abduction of a woman.
Part XXV.—Section 314, receiving property dis

honestly obtained.
(Amendment of 1S95).

Part X XVI. Sections 319, theft by clerks and servants, 
etc. : 320, theft hv agents, etc. : 321, public servant refusing 
to deliver up chattels, etc. ; 822, theft, by tenants and
lodgers; 323, theft of testamentary instruments; 324, theft 
of documents of title; 325, theft of judicial or official 
documents; 326, theft of postal matter: 327, theft of postal 
matter: 328, theft of jiostul matter: 329, theft of election 
documents; 330, theft of railway tickets; 331, theft, of 
cattle; 334. theft of oysters; 335. theft ot things fixed to 
buildings or land; 344, stealing from the person; 345, 
stealing in dwelling-houses; 346, stealing bv picklocks, etc. ; 
347, stealing in manufactories; 349, stealing from ships, 
etc.; 356, stealing from wreck: 351, stealing on railways; 
355, bringing stolen property into Canada.

Part. XXIX.—Sections 398, aggravated robbery: 399, 
robbery; 400, assault with intent, to rob ; 401, stopping the 
mail: 402, compelling execution of documents by force; 
403, sending letter demanding with menaces; 404, demand
ing with intent to steal ; 405, extortion by certain threats.
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Part XXX.—Sections 408, breaking place of worship 
and committing an indictable offence ; 409, breaking place 
of worship with intent to commit an indictable offence ; 
410, burglary ; 411, housebreaking and committing an in
dictable offence; 412, housebreaking with intent to commit 
an indictable offence ; 413, breaking shop and committing 
an indictable offence ; 414, breaking shop with intent to 
commit an indictable offence ; 415, l>eing found in a 
dwelling-house bv night; 410, being armed, with intent to 
break a dwelling-house ; 417, being disguised or in posses
sion of housebreaking instruments.

Part XXXI.—Sections 423, forgery; 424, uttering 
forged documents; 425, counterfeiting seals; 430, possess
ing forged bank notes ; 432, using probate obtained by 
forgery or perjury.

Part X XXII.—Sections 434, making, having or using 
instrument for forgery or uttering forged bond or under
taking; 435, counterfeiting stamps ; 43(1, falsifying regis
ters.

Part XXXIV.—Section 458, personation of certain 
persons.

Part XXXV.—Sections 462, counterfeiting gold and 
silver coin ; 466, making instruments for coining; 468, 
clipping current coin ; 470, possessing clipping of current 
coin; 472, counterfeiting copper coin; 473, counterfeiting 
foreign gold and silver coin ; 477, uttering counterfeit 
current coin.

Part. XXXVII.—Sections 482, arson ; 483, attempt to 
commit arson ; 484, setting fire to crops ; 485, attempting 
to set fire to crops ; 488, attempt to damage by explosives; 
480, mischief on railways ; 402, injuries to electric tele
graphs, etc. ; 403, wrecking; 404, attempting to wreck; 
405, interfering with marine signals ; 408, mischief to 
mines; 409, mischief.

(Amendment of 1895).
2. A t>eaee officer may arrest without warrant any one who 

has committed or who is found committing any of the offences 
mentioned in the said sections or in the following sections, that 
is to say :

Part XXVII.—Sections 350, obtaining by false pre
tense ; 360, obtaining execution of valuable securities by 
false pretense.
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Part XXXV.—Sections 405, exporting counterfeit 
coin; 471, possessing counterfeit current coin ; 473, para
graph (5), possessing counterfeit foreign gold or silver 
coin ; 473, paragraph (d), counterfeiting foreign copper 
coin.

Part XXXV11.—Sections 407, cutting booms, or break
ing loose rafts or cribs of timber or saw-logs ; 500, attempt
ing to injure or poison cattle.

Part XX XVIII.—Sections 512, cruelty to animals ; 
513, keeping cock-pit.

(Amendment of 1895).
3. A peace officer may arrest, without warrant, any one 

whom he finds committing any criminal offence, and any person 
may arrest, without warrant, any one whom he finds committing 
any criminal offence bv night.

4. Any one may arrest without warrant a person whom he, 
on reasonable and probable grounds, believes to have committed 
an offence and to be escaping from, and to be freshly pursued 
by, those whom the person arresting, on reasonable and probable 
grounds, believes to have lawful authority to arrest such person.

(Amendment of 1895).
5. The owner of any property on or in respect to which 

any person is found committing any offence, or any person 
authorized by such owner, may arrest without warrant the per
son so found, who shall forthwith be taken liefore a justice of 
the peace to be dealt with according to law.

6. Any officer in TTis Majesty’s service, any warrant or 
petty officer in the navy, ami any non-commissioned officer of 
marines may arrest without warrant any person found com
mitting any of the offences mentioned in s. 119 of this Act.

7. Any peace officer may, without a warrant, take into 
custody any person whom be finds lying or loitering in any 
highway, yard or other place during the night, and whom he 
has good cause to suspect of having committed, or 1 icing about 
to commit, any indictable offence, and may detain such person 
until he can be brought before a justice of the peace, to be dealt 
with according to law;

(a) No person who has been so apprehended shall be 
detained after noon of the following day without being 
brought before a justice of the pence.
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At common law.]—The law is stated in Hale’s Pleas of the Crown, Vol. 2, 
70, that “ when a private person, that is, a person not l»y office a keeper of 
the peace, or a justice, or a constable, takes upon himself to arrest another, 
without a warrant for a supposed offence, he must be prepared to prove 
that a felony has been committed, for in that respect he acts on his own 
peril." Mere suspicion that there has been a felony committed by some 
one will not do; though if he is prepared to shew that there really has been 
a felony committed by some one, then he may justify arresting a particular 
person, upon reasonable grounds of suspicion that he was the offender; and 
mistake on that point, when he acts sincerely upon strong grounds of sus
picion, will not be fatal to his defence to an action for trespass and false 
imprisonment. McKenzie v. Gibson (1851), 7 U.C.Q.B, 100. Sub-sec. 4 
of the above sec. 552 extends the common law rule.

Loitering at night.]—Sub-sec. 1 (7</) applies only to cases coming within 
sub-sec. 7, and it is not necessary in other cases to bring the person 
arrested before a justice of the peace before noon of the day following the 
arrest. R. v. Cloutier (1898), 2 Can. Cr. Cas. 42 (Man.).

Unsworn statements made to the officer, to the effect that the person had 
committed a larceny on the previous day, are insufficient to justify a con
stable in the service of a municipality in taking a person into custody and 
depriving him of his liberty, on a criminal charge, without any sworn com
plaint having been made, and without a warrant issued by competent 
authority, more especially where there was no reason to suspect that he 
would attempt to evade arrest. Musseau v. City of Montreal, Q.li. 12 
8.C. (11.
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PART XLIV.

COMPELLING APPEARANCE OF ACCUSED 
BEFORE JUSTICE.

Sect.
553. Magisterial jurisdiction.
551.. When justice may compel appearance.
555. Offences committed in certain parts of Ontario.
566. Offences committed in the district of Gaspe.
657. Offences committed out of jurisdiction.
557A. District of Montreal.
558. Information.
559. Hearing mi information.
560. Warrant in case of offence committed on the seas, etc.
561. Arrest of suspected deserter.
562. Contents of summons—service of summons.
563. Warrant for apprehension in first instance.
561.. Execution of warrant.
565. Proceeding when offender is not within the jurisdiction of 

the justice issuing the warrant.
567. Disposal of person arrested on endorsed warrant.
567. Disposal of person apprehended on warrant.
568. Coroner’s inquisition.
569. Search warrant.
570. Search for putdic stores.
171. Search warrant for gold, silver, etc.
572. Search for timber, etc., unlawfully detained.
573. Search for liquors near IHs Majesty’s vessels.
571.. Search for women in house of ill-fame.
575. Search in gaming-house.
576. Search for vagrant.

.1.U Magisterial jurisdiction. —For the purposes of 
this Act, the following provisions shall have effect with respect 
to the jurisdiction of justices :

(Amendment of 1900).

(o') Where the offence is committed in or upon any 
water, tidal or other, or upon any bridge between two or
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more magisterial jurisdictions, such offence may be con
sidered as having been committed in either of such juris
dictions ;

(b) Where I he offence is committed on the boundary of 
two or more magisterial jurisdictions, or within the distance 
of five hundred yards from any such boundary, or is begun 
within one magisterial jurisdiction and completed within 
another, such offence may be considered as having been 
committed in any one of such jurisdictions ;

(c) Where the offence is committed on or in respect to a 
mail, or a person conveying a post letter bag, post letter or 
anything sent by post, or on any person, or in respect of any 
property, in or upon any vehicle employed in a journey, or 
on board any vessel employed on any navigable river, canal 
or other inland navigation, the person accused shall be con
sidered as having committed such offence in any magisterial 
jurisdiction through which such vehicle or vessel passed in 
the course of the journey or voyage during which the offence 
was committed : and where the centre or other part of the 
road, or any navigable river, canal or other inland naviga
tion along which the vehicle or vessel passed in the course 
of such journey or voyage, is the boundary of two or more 
magisterial jurisdictions, the person accused of having com
mitted the offence may he considered as having committed 
it in any one of such jurisdictions.

Magistrate's jurisdiction.]—The general rule is that the magistrate or 
justice of the peace has jurisdiction either by reason of the residence or 
presence of the accused in his district, or by reason of the commission of 
the offence within its limits. There is, however, an enlargement of this 
general rule in sec. 553, whereby, when an offence is begun within one 
magisterial jurisdiction and completed within another, such offence may be 
considered as having been committed in either of them. R. v. Ilogle 
(1896), 5 Can. Cr. Cas. 53, R.J.Q. 5 Q.B. 59.

This section is derived from the Imperial Act, 7 Geo. IV., ch. 64, sec. 12.
In Rex v. Girdwood ( 1776), 2 East P.C. 1120, 1 Leach’s Crown Cases 

169, it was held on a case reserved, that a person writing a threatening 
letter in one county and delivering it to another person in that county, by 
whom it was posted at the writer’s request to an address in another county, 
was properly tried and convicted in the latter country.

In R. v. Esser (1767), 2 East P.C. 1125, Lord Mansfield held that the send
ing of a letter by post directed to a person in another county was sending also 
in the latter county, and that the whole was to be considered as the act of 
the defendant to the time of the delivery in that county. 3 Russell on 
Crimes, 6th ed., 722 (p).

If the accused person, “ wherever he may be,” (i.e., within Canada), is 
charged with having committed an indictable offence within the limits over 
which a justice of the peace has jurisdiction, the justice is empowered to 
issue a warrant or summons to compel the attendance of the accused person
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before him for the purpose of preliminary enquiry; Cr. Code, sec. 554 (b); 
and the accused may be arrested upon such warrant in any part of Canada 
upon the warrant being “ endorsed ” by a justice within whose jurisdiction 
tiie accused may he found: Cr. Code 565 and Code form H. The “endorse
ment” is to i>e made only upon proof, by oath or affirmation, of the handwrit
ing of the justice who issued the same, and when made is sufficient authority 
to the person bringing such warrant, to carry the person against whom the 
warrant is issued, when apprehended, before the justice who issued the 
warrant or before other justices at the place from which the warrant came. 
Cr. Code 565.

The courts will take judicial notice of the local divisions, such as 
counties, municipalities and polling sections, into which their country is 
divided for purposes of political government. Ex parte Macdonald (1896), 
3Can.Gr. Gas. 10(S.C. Can.).

Where the offence charged was the making, circulation and publication 
of false statements of the financial position of a company, and it appeared 
that tin* statements were mailed from a place in Ontario to the parties 
intended to be deceived in Montreal, the offence, although commenced in 
Ontario, is completed in the Province of Quebec by the delivery of the let
ters to the parties to whom they were addressed. R. v. Gillespie (No. 2) 
(1898), 2 Can. Cr. Cas. 309 (Que.).

In such case, the courts of the Province of Quebec have jurisdiction to 
try the accused, if he has been duly committed for trial by a magistrate of 
the district. Ibid.

The offence of fraudulent conversion of the proceeds of a valuable secur
ity may consist in a continuity of acts —the reception of the valuable secur
ity. the collection of the proceeds, the conversion of the proceeds, and 
lastly the failure to account for them; and where the beginning of the 
operation is in one district and the continuation and completion are in 
another district, the accused may be proceeded against in either district. 
R. v. I logic (1896), R.J.Q. 5 Q.B. 59; 5 Can. Cr. Gas. 53.

Magistrates cannot give themselves jurisdiction or retain jurisdiction by 
finding a particular fact one way, if the evidence is clearly the other way. 
White v. Feast (1872).L.R. 7, Q.B. 353; it. v. Davy (1900), 4 ('an. Cr. ('as. 
28, 33 (Ont. C.A.).

A prohibition may issue to a court exercising criminal jurisdiction as 
well as to a civil court. Per Cockburn, C.J., in R. v. JTerford, 3 El. & El. 
p. 136. And there is no doubt that prohibition can issue to a .Justice of the 
Peace to prohibit him from exercising a jurisdiction which he has not. 
Chapman v. Corporation of London (1890), 19 Ont. R. 33.

Keepers of the peace.] — In 1327, 1 Edward 3, ch. 16, it was enacted that 
” For the better keeping and maintenance of the peace, the King will that 
in every county good men and lawful, which be no maintainers of evil or 
barrators in the country, shall be assigned to keep the peace.” By 4 Edw. 
3. ch. 2, they were to send their indictments to be tried by the justices of 
assize, but later it was further provided that two or three of the best repu
tation in the counties should be assigned keepers of the peace by the King's 
Commission. (18 Edw. 3. slat. 2, oh. .">.i The statute 34 Edw. 3, eh. 1, 
giving them further powers, first designated them as “justices.”

."«4 When justice may compel appearance.—Every 
justice may issue n warrant nr summons ns horoinnftor men
tioned to compel the nttendnnee of an aeeused person before 
him, for the purpose of preliminary inquiry in any of the 
following cases:—
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(a) If such person is accused of having committed iu 
any place whatever un indictable offence triable in tbe 
Province in which such justice resides, and is, or is suspected 
to lie, within the limits over which such justice has juris
diction, or resides or is suspected to reside within such 
limits;

(b) If such person, wherever he may lie, is accused of 
having committed an indictable offence within such limits ;

(c) If such person is alleged to have anywhere unlaw
fully received property which was unlawfully obtained 
within such limits;

(d) If such |ierson has in his possession, within such 
limits, any stolen property.

Preliminary enquiry. | -A party applying to a magistrate for a warrant to 
arrest another for an alleged offence is deemed only to appeal to the magis
trate to exercise his jurisdiction, and is not liable in trespass for an arrest 
under the warrant, but if he goes beyond this and interferes in the exercise 
of the ministerial powers under the warrant he will be liable. Kingston v. 
Wallace (1880), 25 N.B.R. 570.

If there was a complaint proved and the person informed against was 
present, the magistrate might rightly proceed, though such person did not 
appear on summons, or did not require compulsion to make him appear.
11 is actual presence is all that is required; the manner of his getting there 
is of no consequence to the investigation. R. v. Mason (1809), 29 U.C.Q.B. 
431.

The power conferred on a magistrate under sec. 557 of ordering the 
accused person brought before him, charged with an offence committed out 
of his territorial jurisdiction, to be taken before some justice having juris
diction in the place where the offence was committed, is permissive only. 
A magistrate may hold a preliminary enquiry in respect of an indictable 
offence committed in the same province outside of his territorial jurisdiction, 
if the accused is, or is suspected to be, within the limits over which such 
magistrate has jurisdiction, or resides or is suspected to reside within such 
limits. Re the Queen v. Burke ( 1900), 5 Can. Cr. Cas. 29 (Ont.).

See also notes to sec. 553 and 609.
Service of summons.]—Where the door of the defendant’s house was 

fastened, and the constable spoke to him through a closed window, explain
ing the nature of the process and then placed a copy of it under the door, 
informing the defendant thereof, after which he returned to the window ami 
shewed the original summons to the defendant, who said, “ That will do,” 
it was held a sufficient service of the summons. Ex parte Campbell (1887). 
26 N.B.R. 590. But it would seem that but for what the defendant then 
said, it would have been set aside. Ibid.

555. Offences committed in certain parts of 
Ontario. —All offences committed in any of the unorganized 
tracts of country in the Province of Ontario, including lakes, 
rivera and other waters therein, not embraced within the limits 
of any organized county, or within any provisional judicial dis
trict. may be laid and charged to have lieen committed and may
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be inquired of, tried and punished within any county of such 
Province; and such offences shall be within the jurisdiction of 
any Court having jurisdiction over offences of the like nature 
committed within the limits of such county, lief ore which Court 
such offences may lie prosecuted ; and such ( ,’ourt shall proceed 
therein to trial, judgment and execution or other punishment 
for such offence, in the same manner as if such offence had been 
committed within the county where such trial is had.

2. When any provisional judicial district or new county is 
formed and established in any of such unorganized tracts, all 
offences committed within the limits of such provisional judicial 
district or new county, shall be inquired of, tried and punished 
within the same, in like manner as such offences would have 
been inquired of, tried and punished if this section had not 
been passed.

3. Any person accused or convicted of any offence in any 
such provisional district may be committed to any common gaol 
in the Province of Ontario; and the constable or other officer 
having charge of such person and intrusted with his conveyance 
to «any such common gaol, may pass through any county in such 
Province with such person in his custody: ami the keeper of 
the common gaol of any county in such Province in which it is 
found necessary to lodge for safe keeping any such person so 
being conveyed through such county in custody, shall receive 
such jierson and safely keep «and detain him in such common 
gaol for such period as is reasonable or necessary: and the 
keeper of any common gaol in such Province, to which any such 
person is committed as aforesaid, shall receive such person and 
safely keep and detain him in .such common gaol under his 
custody until discharged in due course of law, or bailed in cases 
in which bail may by law be taken. R.S.C. c. 171, s. 14.

556. Offences committed in the district of Gaspe.
—Whenever any offence is committed in the district of Gaspe, 
the offender, if committed to gaol before trial, may be com
mitted to the common gaol of the county in which the offence 
was committed, or may, in law, be deemed to bave been com
mitted, and if tried before the Court, of King’s Bench, he shall 
be so tried at the sitting of such Court held in the county to the 
gaol of which he has been committed, and if imprisoned in the 
common gaol after trial he shall be so imprisoned in the common 
gaol of the conntv in which he has been tried. R.S.C. c. 174, 
s. 15.
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•Ï5Î Offence committed out of justices' jurisdic
tion. —Thu preliminary enquiry may be lield either by one 
justice or by more justices than one: Provided that if the 
accused person is brought before any justice charged with an 
offence committed out of the limits of the jurisdiction of such 
justice, such justice may, after hearing both sides, order the 
accused at any stage of the inquiry to be taken by a constable 
before some justice having jurisdiction in the place where the 
offence was committed. The justice so ordering shall give- a 
warrant for that purpose to a constable, which may be in the 
form A in schedule one hereto, or to the like effect, and shall 
deliver to such constable the information, depositions and recog
nizances, if any, taken under the provisions of this Act, to be 
delivered to the justice before whom the accused person is to lie 
taken, and such depositions and recognizances shall lie treated 
to all intents as if they had lieen taken by the last-mentioned 
justice.

2. Upon the constable delivering to the justice the warrant, 
information, if any, depositions and recognizances, and proving 
on oath or affirmation, the handwriting of the justice who has 
subscribed the same, such justice, before whom the accused is 
produced, shall thereupon furnish such constable with a receipt 
or certificate in flic form R in schedule one hereto, of his having 
received from him the body of the accused, together with the 
warrant, information, if anv, depositions and recognizances, 
and of his having proved to him, upon oath or affirmation, the 
handwriting of the justice who issued the warrant.

4. Tf such justice does not commit the accused for trial, or 
hold him to bail, the recognizances taken tiefore the first men
tioned justice shall be void.

FORM A.—

WARRANT TO CONVEY REFORE A JUSTICE OF ANOTHER COUNTY.

Canada,
Province of , )
County of . I

Whereas information upon oath was this day made liefore 
the undersigned that A. B. of , on the
day of , in the year , at , in the
county of (sfnfr thr rhnrqr).

And whereas T have taken the deposition of X. Y. as to the 
said offence.
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And whereas the charge is of an offence committed in the 
county of

This is to command you to convey the said (name of 
accused), of , liefore some justice of the last-
mentioned county, near the above place, and to deliver to him 
this warrant and the said deposition.

Dated at , in the said county of ,
this day of , in the year

J. S.,
{Same of County.)

To of

FORM B.—

RECEIPT TO BE OIVEN TO THE CONSTABLE BY TIIE JUSTICE FOR 
THE COUNTY IN WHICH THE OFFENCE WAS 

COMMITTED.
Canada,

Province of , I
County of . |

T, .T. L., a justice of the peace in and for the county of 
, hereby certify that W. T., peace officer of the 

county of , has, on this day of ,
in the year , by virtue of and in obedience to a
warrant of .T. S., Esquire, a justice of the peace in and for the 
county of , produced before me one A. B., charged
before the said J. S. with having (dr.. staling shortly the 
offence) and delivered him into the custody of , by
my direction to answer to the said charge, and further to lie 
dealt with according to law, and has also delivered unto me the 
said warrant, together with the information (if any) in that 
behalf, and the deposition (x) of C. D. (and of ). in
the said warrant mentioned, and that he has also proved to me, 
upon oath, the handwriting of the said ,T. S. subscribed to the 
same.

Dated the day and year first above mentioned, at ,
in the said county of

J. L,
J.P.. (Name of County.)

The power conferred on a magistrate under this section of ordering the 
accused person brought before him, charged with an offence committed out 
of liis territorial jurisdiction, to be taken before some justice having juris
diction in tlie place where the offence was committed, is permissive only. 
H. v. Burke (1900), 5 Can. Cr. Cas. 29 (Ont.).
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(Amendment of lti'JO).

A District of Montreal.—In the district of Mont
real the clerk of the peace or deputy clerk of the peace shall 
have all the powers of a justice of the peace under Parts XLIV. 
and XLV.

.ViH Information. Any one who, u|>on reasonable or 
probable grounds, believes that any |ierson has committed an 
indictable offence against this Act may make a complaint or lay 
an information in writing and under oath before any magistrate 
or justice of the peace having jurisdiction to issue a warrant or 
summons against such accused person in respect of such offence.

2. Such complaint or information may lie in the form C, in 
schedule one, hereto, or to the like effect.

Form C.—

INFORMATION AND COMPLAINT FOR AN 
INDICTABLE OFFENCE.

Canada,
Province of . |
County of , i

The information and complaint of O. T)., 
of , (yeoman), taken this day
of , in the year , before the
undersigned (one) of His Majesty’s justices of 
the peace in and for the said county of ,
who saith that (e/e., slating /lie offence).

Sworn before (me), the day and year first 
above mentioned, at

•T. S„
J. P., (Name of County.)

Information before justices.]—The Sovereign is supposed by law to bejthe 
person who is injured by eveiy infruetion of the criminal law, and criminal 
prosecutions which have for their object the well-being of the people, and 
not merely private redress, are therefore carried on in the name of the King. 
As the King cannot appear in person to demand the punishment of offences 
against the good order of the community, he 1ms to be represented before 
the courts by a public officer, and that officer is the Attorney-General.

Before the criminal courts the Sovereign is therefore the prosecutor, and 
is represented either by the Attorney-General himself, or by crown prosecu
tors who are named by the Attorney-General as his substitutes.
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But as offences generally affect some private individual in particular, the 
person so injured or affected usually commences the proceedings for bring
ing the offender to justice, although anyone who has reasonable or probable 
ground for believing that any person has been guilty of a crime may take 
proceedings and put the law in motion against him. R. v. St. Louis (1897),
1 Can. Cr. Cas. 141, 144 (Que.).

The information is the commencement of a criminal proceeding analogous 
to an indictment; the summons is the act of the magistrate on behalf of the 
public; the party who begins a criminal proceeding cannot withdraw from 
it leaving it pending, the party charged has the right to force it on to a con
clusion ; and if at the time for concluding the case, the informant offers no 
evidence in support of his charge, it ought to be dismissed, and such 
dimissal is a hearing. Vaughton v. Bradshaw, 9 C.B.N.S. 103: Re Conklin 
(1871), 31 U.C.Q.B. 1(50.

A summons may be issued upon an information before a justice of the 
peace for an offence punishable on summary conviction, although the 
information has not been sworn ; but before a warrant can lie issued to 
compel the attendance of the accused, there must be an information in 
writing and under oath. R. v. William McDonald (189G), 3 Can. Cr. Cas. 
•287 (Ont.).

The magistrate taking an information under oath ought not to receive 
from the complainant a mere affidavit made out in the words of the statute 
creating the offence; but he ought, in the first place, to swear the complain
ant and his witnesses, if any, and have their statements and answers written 
down in their own words and have them sign it. This when so completed is 
what is known as a “ written information under oath.” F.x parte Boyce 
(1885), ‘24 N.B.R. 347, 354. The practice of taking down the statements of 
the witnesses without their being sworn and afterwards swearing them to 
the truth of same is disapproved. Mills v. Collett (1829), 6 Bing. 85; R. v. 
Kiddy, i D. \ R. 734; uaudle v. Seymour, i Q.B. 889.

An information should give a concise and legal description of the off ence 
charged, and should contain the same certainty as an indictment, and the 
description of the charge must include every ingredient required by the 
statute to constitute the offence, and the statement of the offence may be 
in the words of the enactment describing it or declaring the transaction 
charged to be an indictable offence. R. v. France (1898), 1 Can. Cr. Cas. 
321 (Que.).

The absence or the insufficiency of particulars does not vitiate either an 
indictment or an information ; but if it be made to appear that there is a 
reasonable necessity for more specific information, the court or magistrate 
may, on application of the accused person, order that further particulars be 
given, but such an order is altogether within the judicial discretion of the 
judge or the magistrate. Ibid.

An information may be amended, but if on oath, it must be re-sworn. 
Be Conklin ( 1871 ), 81 U.C.Q.B. 180.

If a magistrate’s summons is issued on an information purporting to have 
been sworn at a specified time and place, and the defendant appears thereon 
and pleads to the charge, the proceedings will not be quashed on certiorari 
because it is afterwards shewn that the information was not in fact sworn 
.■it such time and place. Ex parte Bonier ( 1896), 2Can. Cr. Cas. 121 (N.B.).

Where an information was entitled in the name of an incorporated com
pany but was signed in his own name by the manager of the company, and 
sworn to by him, it was held in an Australian case that it was the informa
tion of tlm manager individually and that a warrant might issue upon it. 
Colonial Mutual Life Co. v. Robertson (1897), 18 Australian Law Times 257.

Defect or irregularity in information.]—It is not a matter within the dis
cretion of the magistrates whether a man shall be put on his trial without
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any proper preliminary proceedings; and in administering justice sum
marily, strict regularity must be observed. Blake v. Beach (1876), L.K. 
1 Ex. D, 320, 334, 33f>. A man is not to be put at the mercy of the magis
trates in granting delay where he has a right not to be put upon his trial ; 
if he waives the want of information and summons, and by his own assent is 
properly before the magistrates, it would be in their discretion to grant or 
refuse delay in order to prepare his defence. Ibid, p. 334.

It was established by the decision in K. v. Hughes, 4 Q.B.D. 614, by the 
Full Court of Criminal Appeal that when a person is before justices who 
have jurisdiction to try the case, they need not inquire how he came there, 
but may try it. In commenting upon that decision in Dixon v. Wells 
(1890), 2f) Q.B.D. 249, Lord Coleridge, C.J., said (p. 256):—

“I do not, however, feel able to decide in his (appellant's) favour on 
that point alone (i.e., that objection had been taken before the magistrate), 
for, although the fact of his protest ought to be a complete answer to the 
assumed jurisdiction, I cannot disguise from myself the fact that from the 
language of many of the judges in It. v. Hughes, 4 Q.B.D. 614—although, 
perhaps, not necessary for the decision of the case—and the judgments of 
Erie, C.J., and Blackburn, .)., in R. v. Shaw, 34 L.J.M.C. 169, they seem 
to assume that if the two conditions precedent, of the presence of the 
accused and jurisdiction over the offence, were fulfilled, his protest would be 
of no avail. It would have been easy to say that a protest would have made 
a difference : but I find no such qualification in It. v. Hughes, although 
something like that is said in one of the cases : it is an important question 
well worth consideration in the Court of Appeal.”

The warrant of a magistrate is only prima facie evidence of the fact 
recited therein that an information on oath and in writing had been laid. 
Friel v. Ferguson (1865), 15 V.C.C.P. 584.

An information should include a statement of the following particulars : 
(1) the day and year when exhibited, (2) the place where exhibited, (3) 
the name and style of the justice or justices before whom it is exhibited, 
and (4) the charge preferred. Pritchard's Q.S. Prac. (1875), 1058.

A complaint or information is essential as the foundation of summary 
proceedings, and without it the justice is not authorized in intermeddling, 
except where he is empowered by statute to convict on view. Pa ley on 
Convictions. 7th ed., 72: 1 Wins. Saunders, 262, n. 1: K. v. Justices of 
Bucks, 3 Q.B. 800, 807: R. v. Bolton, 1 Q.B. 66; R. v. Fuller, 1 Ld. Itaym. 
509; R. v. Millard, 17 Jar. 400, 22 L.J.M.C. 108.

A complaint or information in matters to be summarily tried by a justice 
of the peace may be made either by the complainant personally or by his 
counsel or attorney or other person authorized in that behalf. Cr. (’ode 
845 (3).

The proceeding which forms the groundwork of a ” conviction ” is 
termed laying or exhibiting an information, while the proceeding for the 
obtaining of an “ order ” of justices is termed making a complaint. 1'aley on 
Convictions, 7th ed., 73.

By Cr. Code, sec. 845 (2), an information or complaint for any offence 
or act ** punishable on summary conviction ” need not be under oath unless 
specially required by the particular Act or law. Tiie statute which 
authorizes summary proceedings against a tenant for the fraudulent 
removal of goods is one of these, and specially requires that the complaint 
be made in writing by the landlord, his bailiff, servant, or agent : 11 Geo. 
II. (Imp.), ch. 19, sec. 4; and a conviction under that Act must shew that 
the complaint was so made. R. v. Fuller, 2 I). & L. 98; Coster v. Wilson, 
3 M. & W. 411 ; R. v. Davis, 5 B. & Ad. 551.

A variance between the information and the evidence adduced in support 
thereof at the hearing, in a matter to which the summary convictions
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clauses of the Code apply, will not invalidate a conviction based on the 
evidence unless (1) objection was made before the convicting justice, or (2) 
an adjournment of the hearing was refused notwithstanding that it was 
“shewn to such justice ” that by such variance the defendant had been 
deceived or misled. Cr. Code 882. If any variative between the informa
tion and the evidence adduced in support thereof as to the place in which 
the offence is alleged to have been committed, or any ollur variance 
between the information and the evidence, appears to the justice to be such 
that the defendant has been thereby deceived or misled, the justice may 
upon such terms as he thinks lit adjourn the hearing of the case to some 
future day. Cr. Code 847. The intention of the adjournment is that the 
accused may be prepared to meet the varied charge disclosed by the 
evidence, and the better practice is to have the information amended and 
re-sworm by the complainant. These provisions as to variance do not, 
however, extend to a case where the information has been laid and the 
party summoned for one offence, and the justices have convicted him of 
another and different offence punishable in another and a different way. 
Martin v. Pridgeon ( 1859), 28 L.J.M.C. 179. 1 K. & K. 778; R. v. Brickhall, 
:w L.J.M.C. 15(5.

And a conviction is not to be quashed on certiorari, although it does not 
describe an offence against the law, ex. gr., by reason of an omission to 
state scienter of the accused, if the court, upon perusal of the depositions, 
is satisfied that an offence of the nature described in the conviction has 
been committed. Code sec. 889; R. v. Crandall (1896), 27 Ont. R. 63.

In R. v. Hughes (1879), 4 Q.B.D. 614, the facts shewn were that the 
justice had issued a warrant of arrest informally and without oath. The 
defendant, having no knowledge of the defect, made no objection to the 
hearing of the charge.

The Queen’s Bench Division (Lopes, Hawkins, Lindley, Mnnisty, Den
man and Field, .1.1., and Pollock, B.. and Huddleston, B.), held that the 
irregularity in the progress of bringing the defendant before the court had 
no effect on the jurisdiction, and that the defendant and a person who 
committed perjury on the hearing were rightly convicted.

In many cases the word “ charge ” in no way involves a written 
information, and it is sufficient to shew that a person is brought before the 
magistrate somehow or other, and all that is necessary to give the magis
trate jurisdiction is to shew that the person, being once before him, the 
crime with which the accused is charged is within the jurisdiction of the 
magistrate. Per Pollock, B., in lie Maltby (1881), 7 Q.B.D. 18 at page 28, 
citing R. v. Hughes, supra.

The case of If . v. Hughes, 4 Q.B.h. 614. was followed in Gray v. Com
missioners of Customs (1884), 48 J.P. 343, by Lord Coleridge, C.J., and 
Pollock, B., the former referring to it as “ a case of great authority, 
decided by no less than nine judges, and only one of those judges dissented 
from the judgment.” In Gray’s case the court affirmed the rule that 
“where a defendant is actually charged and appears before justices, and 
those justices have jurisdiction, and though the defendant may have been 
brought before the justices by illegal process, yet inasmuch as the justices 
have jurisdiction and they adjudicate on the case, that adjudication cannot 
afterwards be disputed by raising objections to the arrest.” 48 J.P. 343, 
344.

But where a summons for an offence under a statute relating to adultera
tion of food and drugs had been signed by a magistrate who had not actually 
heard the information, and the limitation of time within which the statute 
required that the summons under it should be served had expired before 
the hearing, and both parties appeared at the hearing, but the defendant 
objected to the irregularity, the conviction was quashed by the Queen’s 
Bench Division upon the ground that there was no valid summons, ai d that,

30—CR1M. CODE.
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ns the provisions of the statute had not been complied with, there was no 
jurisdiction. Dixon v. Wells (18110), 25 t^.B.D. 249.

Although the irregularity of defendant's appearance may be waived, it 
is necessary that he should be told what the charge is before conviction, 
lie Daisy Hopkins (1892), 50 J.P. 203, 274.

In conformity with the decisions above referred to, it has been held by 
the Supreme Court of New Brunswick that if a magistrate's summons is 
issued on an information purporting to have been sworn at a specified time 
and place, and the defendant appears thereon and pleads to the charge, the 
proceedings will not be ipiashed on certiorari because it is afterwards 
shewn that the information was not in fact sworn at such time and place. 
Ex parte Bonier, 2 Can. Cr. Cas. 121.

Although an arrest has been illegally made under an invalid warrant, 
jurisdiction attaches to the magistrate when the person arrested is brought 
before him ; and the subsequent detention and commitment may be justified 
under the order then made by the magistrate. McUuiness v. Dafoe ( 18U(i), 
;; < 'an . I 'r. < as. 139 l < hit. I .

An information under oath which on its face purports to be the informa
tion of a person other than the person who has signed and sworn to the 
same is bad. Where a warrant of arrest based upon such defective informa
tion has been issued to enforce the attendance of the accused before a 
magistrate, and the magistrate at the opening of the trial amends the 
information by inserting therein, in the presence of and with the consent of 
the person who had signed and sworn to the information, the latter's name 
in the place of the name so appearing on the face of the information, it is 
necessary that the information should be re-sworn. Where the defendant 
has been arrested under the warrant and when brought before the magistrate 
takes objection to the amended information upon the ground that it should 
be re-sworn after the amendment, and has the objection noted, he does not 
waive the objection by proceeding with the trial and cross-examining wit
nesses. If. v. McNutt, 3 Can. Cr. Case 184 (N.8.).

I'afse accusation.]—Where an information for rape or other offence under 
Code sec. 405 is laid with the sole intent to extort money or property from 
the person against whom the charge is made, the informant thereby 
“accuses” such person with intent to extort or gain something from him 
under Cr. Code 405; and commits an indictable offence thereunder. H. v. 
Kempel, 3 Can. Cr. Cas. 481 Ont.).

55!l Hearing on information. Upon receiving any 
complaint or information tho justice shall hoar and consider the 
allegations of the complainant, and if of opinion that a ease for 
so doing is made out ho shall issue a summons or warrant, as tho 
case may be, in manner hereinafter mentioned ; and snob justice 
shall not refuse to issue swell summons or warrant only heeause 
the alleged offence is one for wliieh the offender may he arrested 
without warrant. K.S.O. c. 174, ». 30.

iHseretion as to warrant of arrest.] The combined effect of sees. 559 and 
843 of the Code is that it is discretionary with the magistrate to issue either 
a summons or a warrant as he may deem best. If. v. McGregor (1895), 2 
< :i n . I 'i . I *ms. I 10. 113.

The issue of a summons, whether in relation to an offence punishable 
summarily or to an indictable offence, is a judicial act. U. v. Et linger 
(18991. .3 Can. Cr. Cas. 387, 32 N.S.lf. 17(1.



l'AHT XUV. UoMI'ELUNU AWEARAXVE. IS*«®J 4L

Except where the charge is of a very serious nature a warrant ouglit not 
to be issued when a summons will be equally effectual. O’Brien v. Brainier, 
4 ,1.1*. 227, 78 Kng. L.T. 401».

A justice of the peace could always issue a warrant on the information 
of others having cause of suspicion, for the justice was competent to judge 
of the sulliciency of the evidence. - Unie I’.C. 107. When he examined 
the complainant and his witnesses touching his reasons for the suspicion, it 
would if well founded become the justice’s suspicion as well as that of the 
complainant. Kx parte Boyce (1885), 24 N.B.U. 347,353. But the mere 
statement of a person, even under oath, that he suspects and believes that 
another person has committed a certain crime was not sufficient at common 
law to justify a warrant to apprehend, for unless the justice has the facts 
on which the informant's belief is founded, he has no proof at all on which 
he would be justified in founding his own belief. Ibid. p. 355, per 
Palmer, J.

Depositions taken ex parte by the magistrate on the application to him 
for process against the accused cannot be afterwards used as evidence on 
the preliminary enquiry and do not form a part of the record of proceedings 
against the accused. Weir v. ('hoquet, (i Kev. de .lurisp. 121.

A magistrate is not under a legal obligation to issue a warrant of arrest 
upon an information in respect of an indictable offence, if on the consid
eration of the complainant's allegations he is of opinion that a case for so 
doing is not made out. A magistrate refusing to issue a warrant on an 
information for an indictable offence, is not bound to state his reason for so 
doing ; he has merely to express his opinion, after a consideration of the 
complainant's allegations, as to whether a warrant should be issued or not. 
That a magistrate did not properly appreciate the evidence submitted upon 
an application for the issue of a warrant of arrest for an indictable offence 
is not a ground for a mandamus to compel him to grant a warrant against 
his opinion, formed in good faith. Thompson v. Desnovers, 3 Can. Cr. ('as. 
(18, K.J.g. ItlS.C. 253 (Que.).'

Whore a magistrate receives an information, and, after hearing and con
sidering the allegations of the informant, decides that the statute invoked 
in support of the prosecution does not apply, and that what is charged does 
not constitute an offence, and therefore refuses to issue either a summons 
or warrant against the accused, a mandamus does not lie to compel him to 
do so. lie E. .1. Parke, 3 Can. Cr. Cas. 122 (Ont.).

'ftwe.]—As to the time within which 
brought see secs. 551 and 841.

certain prosecutions must be

Warrant in cases of offences committed on the
seas, etc. Whcnevevvr any indictable offence is committed 
the high sons, or in any creek, harbour, haven or other place in 
which the Admiralty of England have or claim to have juris
diction, and whenever any offence1 is committed on land hevond 
the sens for which an indictment may lie preferred or the 
offender may l>e arrested in Canada, any justice for nnv terri
torial division in which any person charged with, or susjMvtcd 
of, having committed any such offence, is or is suspected to he, 
may issue lvis warrant in the form D in schedule one hereto, or 
to the like effect, to apprehend such i>erson, to lie dealt with as 
herein and hcrehv directed. R.S.C. e. 174, s. 32.
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I).—(Heclion mu.)

WARRANT TO APPREHEND A PERSON CHARGED 
WITH AN 1NDICTAULB OFFENCE COMMITTED 

ON THE HIGH SEAS OR ABROAD.

For offences committed on the tiigh sens the 
warrant may be the same as in ordinary cases, 
but describing the offence ta hare been committed 
“ oh the high sous, mit of the body of any district 
or county of Canada and within tlic jurisdiction 
of the Admiralty of England.”

For offences committed abroad, for which 
the jmrties may be indicted in Canada, the 
warrant also may be the same as in ordinary 
cases, but describing the offence to have been 
committed '* on land out of Canada, to wit: at 

, in the Kingdom of , or, at
, in the Island of , in the West

Indies, or, at , in the East Indies,” or
us the case may be.

Stil. Arrest of suspected deserter.—Every one who is
reasonably suspected of being a deserter from 11 is Majesty’s 
service may lie apprehended and brought for examination before 
any justice of the peace, and if it appears that lie is a deserter 
he shall be confined in gaol until claimed by the military or 
naval authorities, or proceeded against, according to law. R.S.C. 
c. 169, s. 6.

2. No one shall break o|ien any building to search for a 
deserter unless lie has obtained a warrant for that purpose from 
a justice of the peace.—such warrant to lie founded on affidavit 
that there is reason to lielieve that the deserter is concealed in 
stieh building, anil that admittance lias lieen demanded and 
refused; and every one who resists the execution of any such 
warrant shall incur a penalty of eighty dollars, recoverable on 
summary conviction in like manner as other penalties under this
Act R.S.( '. c. 169, < 7.

•»#*. Contents and service of summons. —Every one 
mons issued bv a justice under this Act, shall lie directed to the 
accused, and shall require him to appear at a time and place to 
be therein mentioned. Such summons may lie in the form E
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in schedule one hereto, or to the like effect. No summons shall 
be signed in blank.

2. Every such summons shall lie served by a constable or 
other peace officer upon the person to whom it is directed, either 
by delivering it to him personally or, if such person cannot be 
conveniently met with, by leaving it for him at his last or most 
usual place of abode, with some inmate thereof, apparently not 
under sixteen years of age.

3. The service of an,' uch summons may be proved by the 
oral testimony of the person effecting tho same, or by the affi
davit of such jierson puriiorting to be made before a justice.

Form E.—
SUMMONS TO A PERSON CHARGED WITH AN 

IND1CTAIII.E OFFENCE.
Canada,

Province of , I
, County of , 1

To A. B. of , (labourer) :
Whereas you have this day lieen charged be

fore the undersigned , a justice of the
peace in and for the said county of , for
that you on , at , (stating
shortly the offence) : These are therefore to com
mand you, in Ilis Majesty’s name, to lie and 
appear before (me) on , at
o’clock in the (fore) noon, at , or before
such other justice or justices of the pence for the 
same county of , as shall then lie there
to answer to the said charge, and to lie further 
dealt with according to law. Herein fail not.

Given under (my) hand and seal, this 
day of , in the year , at ,
in the county aforesaid.

,T. S„ [seal.]
J. P., (Name of County.)

Substitutional service,]—'The proof of service of a magistrate’s summons 
served substitutionally must shew that the defendant could not lie conven
iently served in person, and that the adult person substitutionally served for 
him at the defendant’s place of abode is an inmate thereof. He Barron 
(1897), 4 Can. Cr. Cas. 465 (P.E.I.).

Where proof of the substitutional service becomes necessary in order to 
enable the magistrate to proceed with the trial, and is defective in both of 
such particulars, the conviction will be fpiashed on certiorari, nor will evi
dence be received in the certiorari proceedings to supplement the proof of 
service given before the magistrate. Ibid.
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Service of a summons to appear before a magistrate to answer a charge 
of having committed an offence punishable by summary conviction is not 
validly made although left with the defendant’s wife at his usual place of 
abode, if the defendant was then absent from Canada and remained away 
until after the hearing. The magistrate in such a ease acquires no jurisdic
tion over the person of the defendant, and a conviction made in the defen
dant’s absence upon such service will be quashed. Ex parte Donovan 
(1894), 3 Can. Cr. Cas. 286 (N.B.).

I» an English ease a summons served at 8 a.m. to appear at a petty 
sessions eight miles distant on the following day to answer a charge of 
assault was held to be well served, although the defendant was not at home 
when the summons was left and did not return home until 11 p.m. of the 
day of service ; and on the non-appearance of the accused the justices were 
justified in proceeding ex parte. Ex parte Williams, 21 Eng. L..I. 46. But 
where a summons was left on March 10th with defendant’s mother at his 
usual place of abode, requiring him to appear on March 12th, but defen
dant, a fisherman, described in the summons as a stonemason, had gone to 
sea on March 9th and did not return until April 19th. a conviction made 
ex parte was quashed. Re William Smith, L.R. 10 Q.B. 604.

Summons against corporation.]—The procedure of the Criminal Code of 
Canada as to summary convictions applies as well to corporations as to 
natural persons. The fact that a portion of the remedy provided for the 
recovery of the penalty and costs is personal imprisonment, does not prevent 
the application of the summary procedure in other respects to corporations. 
R. v. Toronto Ry. Co. (1898), 2 Can. Cr. Cas. 471.

Notice to a corporation of a summons by justices may be given in a 
manner similar to a notice of indictment under Cr. Code 637. Ibid.

•W* Warrant for apprehension in the first 
instance.—The warrant issued by a justice for the apprehen
sion of the person against whom an information nr complaint 
has lieen laid, as provided in s. 558, may in the form F in sched
ule one hereto, or to the like effeet. No such warrant shall be 
signed in blank.

2. Every such warrant shall he under the hand and seal of 
the justice issuing the same, and may lie directed, either to 
any constable by name, or to such constable and all other con
stables within the territorial jurisdiction of the justice issuing 
it, or generally, to all constables within such jurisdiction.

3. The warrant shall state shortly the offence for which it 
is issued, and shall name or otherwise describe the offender, 
and it shall order the officer or officers to whom it is directed 
to apprehend the offender and bring him before the justice or 
justices issuing the warrant, or lieforo some other justice or 
justices, to answer the charge contained in the said information 
or complaint, and to lie further dealt with according to law. 
It shall not lie necessary to make such warrant returnable at any 
particular time, but the same shall remain in force until it is 
executed.
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4. The fact that a summons has been issued shall not pre
vent any justice from issuing such warrant at any time before 
or after the time mentioned in the summons for the appear
ance of the accused ; and where the service of the summons has 
been proved and the accused docs not appear, or when it appears 
that the summons cannot he served, the warrant (form G) may 
issue. R.S.C. c. 174, ss. 43, 44 and 46.

Form F.—

WARRANT IN THE FIRST INSTANCE TO APPREHEND A PERSON 
CHARGED WITH AN INDICTABLE OFFENCE.

Canada,
Province of , )
County of , 1
To all or any of the constables and other peace officers in the 

said county of
Whereas A. B. of ,(labourer), has this day been

charged upon oath before the undersigned , a justice
of the peace in and for the said county of , for that
he, on , at , did (t£v., staling shortly the
offence): These are therefore to command you, in llis 
Majesty’s name, forthwith to apprehend the said A.B., and 
to bring him before (me) (or some other justice of the peace in 
and for the said county of ). to answer unto the said
charge, and to lie further dealt with according to law.

Given under (my) hand and seal, this day of ,
in the year , at. , in the county aforesaid.

■T S. f SEAL.]
J.P., (Name of Comity.)

Form G.—

WARRANT WHEN THE SUMMONS IS DISOBEYED.

Canada,
County of , \
Province of , )
To all nr anv of the constables and other peace officers in the 

said county of
Whereas on the day of , (instant or last

past) A. B„ of , was charged before (me or
ns.) the undersigned (or name the justice or just res. nr ns the 
rose miit/ he), (n) justice of the peace in and for the said county
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of , for that (the., as in the summons) ; and whereas I
(or he the said justice of the peace, or we or they the sa/id 
justices of the peace) did then issue (my, our, his or their) 
summons to the said A. B., commanding him in Ilis Majesty’s 
name, to be and appear before (me) on , at
o clock in the (fore) noon, at , or liefore such other
justice or justices of the |ieace as should then be there, to 
answer to the said charge and to ho further dealt with accord
ing to law; and whereas the said A. B. has neglected to lie or 
appear at. the time and place appointed in and by the said sum
mons, although it, has now been proved to (me) upon oath that 
the said summons was duly served upon the said A. B. : Tin so 
are therefore to command you in llis Majesty’s name, forthwith 
to apprehend the said A. B., and to bring him liefore (me) or 
some other justice of the jieaee in and for the said county of 

, to answer the said charge, and to lie further dealt 
with according to law.

Given under (my) hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. S., [seai..]

J.P., (Name of County. I
A written and sworn information is essential liefore a warrant can be 

legally issued. Friel v. Ferguson (i860), 15 U.C.C.P. 584.
Where the information on which a warrant to arrest has been issued 

was in fact taken on oath, the omission to state that fact in the warrant is 
at most an irregularity only, which would be cured by sec. 578. Kingston v. 
Wallace (1886), L'5 N.B.R.573.

And if a warrant be irregularly issued without oath and the defendanton 
arrest thereon makes no objection to the hearing of the charge, the irregu
larity does not deprive the justice of jurisdiction to proceed thereunder, 
although the accused had no knowledge of the defect at the time. R. v. 
Hughes (1879), L.R. 4 (j.B.D. 614; drey v. Commissioners, 48 .1.1*. 343.

.H54 Execution of warrant.—Every such warrant may 
be executed by arresting the accused wherever he is found in 
the territorial jurisdiction of the justice by whom it is issued, 
or, in the case of fresh pursuit, at any place in an adjoining 
territorial division within seven miles of the lwder of the 
first-mentioned division. B.S.C. e. 174, ss. 47 and 48.

2. Every such warrant may be executed bv any constable 
named therein, or by any one of the constables to whom if is 
directed, whether or not the place in which it is to he executed 
is within the place for which he is a constable.

3. Every warrant authorized by this Act may be issued and 
executed on a Sunday or statutory holiday. B.S.C. c. 174, 
as. 47 and 48.
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It would seem that a warrant of commitment following a summary con

viction is not within sub-sec. (3); and an arrest on Sunday for default in 
payment of a fine under the Canada Temperance Act was held void. Ex 
parte Frecker (1897), 33 C.L.J. 248 (N.S.).

.'»<».% Proceeding when offender is not within the 
jurisdiction of the justice issuing the warrant.—If
the person cannot lie found within the jurisdiction of the jus
tice hv whom the same was issued, hut is or is suspected to lie 
in any other part of Canada, any justice within whose jurisdic
tion lie is, or is suspected to lx?, upon proof being made on oath 
or affirmation of the handwriting of the justice who issued the 
same, shall make an endorsement on the warrant, signed with 
his name, authorizing the execution thereof within his jurisdic
tion: and such endorsement shall lx? sufficient authority to the 
person bringing such warrant, and to all other persons to whom 
the same was originally directed, and also to all constables of 
the territorial division where the warrant has been so endorsed, 
to execute the same therein and to carry the jierson against whom 
the warrant issued, when apprehended, before the justice who 
issued the warrant, or Ix-fore some other justice for the same 
territorial division. Such endorsement may lx> in the form II 
in schedule one hereto. R.S.O. e. 171, s. 40.

Form II.—
ENDORSEMENT IN HACKING A WARRANT.

Canada,
Province of , I
County of , 1

Whereas proof upon oath has this day boon 
made before me, . a justice of the ]x?ace
in and for the said county of , that the
name of ,T. S. to the within warrant suhserilx>d, 
is of the handwriting of the justice of the peace 
within mentioned: I do hereby authorize W. T.. 
who brings to me this warrant and all other per
sona to whom this warrant was originally 
directed, or hv whom it may lie lawfully exe
cuted, and also all |iencc officers of the said county 
of , to execute the same within the said
last mentioned county.

Given under my hand, this day of
, in the year , at , in

county aforesaid.
.T. T.„



Criminal Code.474 [§ .HM»J

.'»«»«» Disposal of person arrested on endorsed war
rant.—If the prosecutor or any of the witnesses for the prose
cution are in the territorial division where such ]ierson has been 
apprehended upon a warrant endorsed as provided in the last pre
ceding section, the constable or other person or persons who 
have apprehended him may, if so directed by the justice endors
ing the warrant, take him before such justice, or liefore some 
other justice for the same territorial division; and the said 
justice may thereupon take the examination of such prosecutor 
or witnesses, and proceed in every respect as if he had himself 
issued the warrant. R.S.C. c. 174, s. 50.

A pernou summoned but not arrested for trespassing on a railway track, 
is not liable to he tried elsewhere than in the local jurisdiction wherein the 
offence was committed. It. v. Hughes (1895), 2 Can. Cr. Cas. 332.

Section 283 of the Railway Act (Can.), 51 Viet., ch. 29, authorizing a 
railway constable to “take” persons offending against the provisions of 
that Act. and punishable summarily, before a justice for any county, etc., 
within which such railway {lasses, and giving such justice jurisdiction to 
«leal with such a case, as though the offence had been committed “within 
the limits of his own local jurisdiction." applies only were the offender has 
been arretted by railway constable. Ibid.

Semble, the provisions of sec. 283 of the Railway Act apply only to 
arrests made by a railway constable without a warrant under the provisions 
of that Act, and not to a case where an information is laid and a warrant is 
issued instead of a summons to bring the offender before the justice to 
answer the charge. Ibid.

•»<n Disposal of person apprehended on warrant,—
When any |ierson is arrested upon a warrant he shall, except, in 
the ease provided for in the next preceding section, lie 
brought as soon ns is praeticahlo before the justice who issued 
it, or some other justice for the same territorial division, and 
such justice shall either proceed with the inquiry or postpone it 
to a future time, in which latter ease he shall either commit 
the accused person to proper custody or admit him to hail, or 
permit him to lie at large on his own recognizance, according to 
the provisions hereinafter contained.

."WiS Coroner’s inquisition. Every coroner, upon am 
inquisition taken liefore him whereby any person is charged 
with manslaughter or murder, shall (if the person or persons, or 
either of them, affected bv such verdict, or finding he not 
already charged with the said offence before a magistrate nr 
justice), by warrant, under his hand, direct that such person he 
taken into custody and he conveyed, with all convenient -peed, 
before a magistrate nr justice; or such coroner may direct such 
person to enter into a recognizance before him. with or without
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a surety or sureties, to appear before a magistrate or justice. 
In either case it shall be the duty of the coroner to transmit 
to such magistrate or justice the depositions taken before him 
in the matter. Upon any such person being brought or appear
ing before such magistrate or justice, he shall proceed in all 
respects as though such person had been brought or had appeared 
before him upon a warrant or summons.

Coroner's inquisitions.]—A coroner’s inquisition or the finding of a 
coroner’s jury is no longer sufficient to alone place the accused on trial 
before a petit jury for the offence charged in such finding. Sec. 642. There 
must first be a true bill found bv a Grand Jury before that can be done.

A coroner’s court is a court of record, and the coroner is a judge of a 
court of record. Thomas v. Churton (1862), 2 B. & S. 475; Jervis on Cor
oners, 5th ed., p. 62; Boys on Coroners, 2nd ed., pp. 2, 208; Davidson v. 
Garrett (1809), 5 Can. Cr. Cas. 200 (Ont.), 35 C.L.J. 502; but a coroner is 
not a “justice” within the meaning of sec. 687, which provides for using 
upon a trial the depositions of a witness absent from Canada taken by a 
justice in the preliminary or other investigation of any charge. R. v. Graham 
11898), 2 <’an. Cr. < 'as. :;ss (Que. I

A coroner’s court is a criminal court, as well as a court of record, and 
proceedings before the coroner are within the jurisdiction of the Federal 
Parliament, although no one is there charged with the offence of causing the 
death of the deceased. R. v. Hammond (1898), 1 Can. Cr. Cas. 373 (Ont.); 
R. v. Ilerford (1860), 3 E. & E. 115.

A coroner has power to himself summon the coroner’s jury by a mere 
verbal direction to the jurors. Davidson v. Garrett (1899). 5 Can. Ci. Cas. 
200 (Ont).

A post-mortem examination may be directed by the coroner, and pro
ceeded with under such direction, before the impanelling of the jury; the 
matter is one of procedure to be determined on the facts of each case by 
the coroner in the exercise of his discretion. Ibid.

Although the surgeon making the post-mortem examination may not be 
bound to do so without the coroner’s written direction, yet if he proceeds 
on a verbal direction the latter constitutes a legal justification, ibid.

Disqualification of coroner.] In a recent case in the Territories 
an application was made on behalf of M. J. Haney, manager of 
construction of the Crows’ Nest Railway, for a writ of prohibition 
to prohibit Dr. H. R. Mead, of Pincher Creek, from further pro
ceeding with an inquest in connection with the deaths of two men 
from diphtheria, employed by a contractor on the said railway. The 
grounds upon which the application was made were: (1) That the coroner 
hail no jurisdiction to hold such inquest. (2) That he was a necessary and 
material witness upon said investigation and inquest. (3) That he was 
directly and personally interested in said inquest and investigation. The 
facts as set out in the affidavits read on the application were that the two 
men in question were brought in the company's ambulance to the end of the 
track, and Dr. Mead, the said coroner, was immediately called in to attend 
them. Both men died the night after their arrival while under Mend’s care. 
Mead then proceeded to hold an inquest upon the said deaths, although it 
had been pointed out to him by counsel (('. E. D. Wood) for applicant that 
having been in professional attendance upon the men at the time of their 
dealh, he would be a necessary witness, and it was not proper for him to act 
in the dual capacity of judge and witness. It was held that Mead was 
disqualified from acting as coroner and a writ of prohibition was granted. 
The same person cannot be both a witness and a judge in a cause which is 
on trial before him; and that in this case the coroner was a necessary
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witness. In delivering judgment Roulenu, .1., said: “In this ease there is 
a dangerous precedent to he avoided. A physician, who is at the same time 
a coroner, in order to avoid prosecution for malpractice, would have only to 
call a jury and hold an inquest on the body of his victim and the law would 
be powerless to prevent him.” Re llaney v. Mead (1898), 34 C.L.J. 330.

See also R. v. Farrant, 57 L.J.M.C. 17; Hrecnleaf on Evidence, 14th ed.. 
s. 309: K. v. Sproule, 14 O.lt. 375; R. v. Brown, It' O.R. 41; People v 
Miller, 3 Park. Grim. Rep. 197; People v. Dohring, 59 N.Y. 374.

•"><>!> Search warrant,—Any just ici- who is satisfied by 
information upon oath in the form J in schedule one hereto, 
that there is reasonable ground for believing that there is in 
any building, receptacle, or place—

(а) anything upon or in respect of which any offence 
against this Act has been or is sus|>eoted to have been com
mitted; or

(б) anything which there is reasonable ground to believe 
will afford evidence as to the commission of any such 
offence; or

(f) anything which there is reasonable ground to Ix-lieve 
is intended to be used for the purpose of committing any 
offence against the person for which the offender may lie 
arrested without warrant—

may at any time issue a warrant under his hand authorizing 
some constable or other person named therein to search such 
building, receptacle or place, for any such thing, and to seize 
and carry it before the justice issuing the warrant, or some 
other justice for the same territorial division, to lie by him 
dealt with according to law. R.S.O. e. 174, ss. SI and 52.

2. Every search warrant shall lie executed by day, unless 
the justice shall by the warrant authorize the constable or other 
person to execute it at night.

3. Every search warrant may be in the form I in schedule 
one hereto, or to the like effect.

4. When any such thing is seized and brought before such 
justice he may detain it, taking reasonable care to preserve it 
till the conclusion of the investigation; and, if any one is com 
mitted for trial, he may order it further to be detained for flu- 
purpose of evidence on the trial. Tf no one is committed, the 
justice shall direct such thing to he restored to the person from 
whom it was taken, except in the eases next hereinafter men 
tioned, unless he is authorized or required by law to dispose of 
it otherwise. Tn ease any improved arm or ammunition in 
lespeet to which any offence under section 110 has lieen com
mitted has been seized, it shall lx- forfeited to the Crown. 
R.S.C. c. 50, s. 101.
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5. If under any such warrant there is brought before any 
justice any forged bank note, bank note-paper, instrument or 
other tiling, the possession whereof in the absence of lawful 
excuse is an offence under any provision of this or any other 
Act, the court to which any such |ierson is committed for trial 
or, if there is no commitment for trial, such justice may cause 
such thing to be defaced or destroyed. R.S.C. c, 174, s. 55.

6. If under any such warrant there is brought liefore any 
justice any counterfeit coin or other thing the possession of 
which with knowledge of its nature and without lawful excuse 
is an indictable offence under any provision of Part XXXV. 
of this Act, every such thing as soon as it has lieen produced 
in evidence, or as soon as it appears that it will not be required 
to lie so produced, shall forthwith be defaced or otherwise dis
posed of as the justice or the court directs. R.S.C. c. 174, 
s. 56.

7. Every person acting in the execution of any such war
rant may seize any explosive substance which he has good cause 
to suspect is intended to lie used for any unlawful object,—and 
shall, with all convenient s]ieed, after the seizure, remove the 
same to such proper place as he thinks fit, and detain the 
same until ordered by a judge of a Superior Court to restore it 
to the person who claims the same. U.S.C. e. 150, s. 11.

S. Any explosive substance so seized shall, in the event of 
the ])erson in whose possession the same is found, or of the 
owner thereof, lieing convicted of any offence under Part VI. 
of this Act. be forfeited ; and the same shall lie destroyed nr 
sold under the direction of the court liefore which such jierson 
is convicted, and, in the case of sale, the proceeds arising there
from shall lie paid to the Minister of Finance and Receiver- 
General, for the public uses of Canada. R.S.C. c. 150. s. 12.

0. If offensive weapons believed to he dangerous to the 
public peace are seized under a search warrant the same shall 
lie kept in safe custody in such place ns the justice directs, unless 
the owner thereof proves, to the satisfaction of such justice, 
that such offensive weapons were not kept for any purposes 
dangerous to the public pence: and any person from whom 
any such offensive weapons are so taken may, if the justice of 
the peace upon whose warrant the same are taken, upon applica
tion made for that purpose, refuses to restore the same, apply 
to a judge of a Superior or County Court for the restitution of 
such offensive weapons, upon giving ten days’ previous notice
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of such application to such justice, and such judge shall make 
such order for the restitution or safe custody of such offensive 
weapons as ui>un such application appears to him to be proper. 
It.S.C. c. 14U, ss. ii and 3.

10. If goods or things by means of which it is suspected 
that an offence has been committed under Part XXXIII. arc 
seized under a search warrant, and brought before u justice, 
such justice, and one or more other justice or justices shall 
determine summarily whether the same are or are not forfeited 
under the said Part XXX11I. ; and if the owner of any goods 
or tilings which, if the owner thereof had been convicted, would 
be forfeited under this Act, is unknown or cannot be found, 
an information or complaint may be laid for the pur|>ose only 
of enforcing such forfeiture, and the said justice may cause 
nolice to be advertised stating that unless cause is shown to 
the contrary at the time and place named in the notice, such 
goods or things will be declared forfeited ; and at such time and 
place the justice, unless the owner, or any ]iersoti on his behalf, 
or other person interested in the goods or things, shows cause 
to the contrary, may declare such goods or things, or any of 
them forfeited. 51 V., c. 41, s. 14.

Form I.—
WARRANT TO SEARCH.

Canada,
Province of , )
County of , )

Whereas it appears on the oath of A. R, of , that, there 
is reason to suspect that (describe things to be searched for amt 
offence in resgcct of which search is giade) are concealed in

, at
This is, therefore, to authorize and require you to enter 

between the hours of (as the justice shall direct) into the said 
premises, and to search for the said things, and to bring the 
same liefore me or some other justice.

Dated at , in the said county of , this
day of , in the year

To of

,T. S..

J.P., (Name of County. )
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Form J.—(As amended 1000.)

INFORMATION TO OBTAIN A SEARCH WARRANT.

Canada,
Province of , I
County of , 1

The information of A. B., of 
in the said county (yeoman) taken this 

day of , in the year
ltcforc me, J. S., Ksquire, a justice of tlie peace, in and for 
the district (or county, etc.,) of , who says that
(describe things to he searched for and offence in respect of 
which search is made), and that he has just and reasonable 
cause to suspect, and sus])octs, that the said goods and chattels, 
or some part of them, are concealed in the (dwelling-house, etc.) 
of C. 1)., of , in the said district (or county,, etc.) (here
add the causes of suspicion, whatever they may he) : Wherefore 
(he) prays that a search warrant may he granted to him to 
search the (dwelling-house, etc.), of the said ('. P., as aforesaid, 
for the said goods and chattels so stolen, taken and carried 
away as aforesaid (or as the case may he).

Sworn (or affirmed) before me the day and year first above 
mentioned, at , in the said countv of

j.s.;
J. P., (name of district or county, etc.)

The amended form merely corrects a manifest slip in the position of the 
words {"describe things to lie searched Jor and offence in respect of which search 
-< made ” which were printed after the words “ in and for the county ” in 
the Code of 1892.

Starch warrants.]—In a recent English case it was held that the goods 
for whi ih search is to be made under the warrant need not be stated 
in detail and with particularity in the warrant or in the information 
therefor, .lones v. German, [ 1896] 2 Q.B. 418; [1897] 1 (j.B. 374; (hi 
L.J.Q.B. 281. Action was there brought against a justice of the peace for 
trespass for having issued a search warrant under which the plaintiff’s goods 
were searched. It was claimed that the warrant was illegal)* issued because 
the information did not allege that the goods had been stolen, or shew that 
tin- informant believed they had been stolen, nor state specifically the goods 
believed to be in the possession of the suspected person. Lord Russell, 
C.J., before whom the action was tried, held that the information was 
sufficient ns shewing reasonable grounds for suspecting that the goods in 
question were being feloniously dealt with by the plaintiff, and that it was 
unnecessary to specify the goods. This section of the Code requires the 
justice to be satisfied by information “ that there is reasonable ground for 
believing that there is in any building, receptacle or place, anything upon or 
in respect of which any offence against the Act has been or is suspected to 
have been committed,” and form J demands a description of the things to 
be searched for, and also a statement of the cause of suspicion. The 
English case would probably on that account be held inapplicable to the
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There is no procedure for “ endorsing ’’ a search warrant so as to make 
it effective outside of the territorial ion of the magistrate granting
it. If it ho desired to search in another county or district a new search 
warrant should he applied for upon oath.

Where, under a search warrant of a justice of the peace of the county 
of llaldimand, the constable seized and conveyed the horse, in respect of 
which it was issued, into the adjoining county of Brant, it was held that 
the taking was tortious; and that the constable was a trespasser ah initio, 
and could neither justify the detention, nor resist replevin of the animal 
in Brant. Hoover v. Craig, 12 Out. App. 72.

Lord Hale in his Viens of the Crown, vol. 2, p. lf>0, says: “ I do take it 
that a general warrant to search in nil suspected places is not good, but 
only to search in such particular places where the party assigns before tin 
justice his suspicion and the probable cause thereof; for these warrants are 
judicial acts and must be granted on an examination of the fact.’’

A search warrant directing the constable to search a particular house 
“ or any other house at if there is any suspicion that said goods, etc.,
lie in such house,’’ is bad as it delegates to the constable the duties of the 
justice, by enabling him to act on suspicions arising in his mind after the 
issue of the warrant. and it is also void for uncertaintv. McLeod v. Camp 
bell (1894), 2« N.8.K. 458.

liitildinij, receptacle or place.]— An enclosed yard or ground, whether 
roofed over or not and however large its dimensions may lie, is a place " : 
Stroud’s Judicial Dictionary. Last,wood v. Miller, L.K. 9 Q.B. 440; It. v. 
Met tarry (1803), 24 Out. It. 52.

I>isipialiJication of constable.] In Condell v. Vriee, 1 Han. 333, it was 
held that a constable could not act or hold a defendant in arrest in his own 
case. Allen, .1., says: “It. is true that the defendant may in fact have 
been a constable, but the alleged acting as a constable was in a case where 
he was the plaintiff, and therefore he could not act as constable." And la
wns therefore held not entitled to notice of action. That case decided that 
ho had no jurisdiction to act: had ho had jurisdiction, nnd reasonably 
thought he was acting as constable, lie would have been entitled to notice 
of action. In Hamilton v. (’aider, 23 N.B.K. 373, it is said that some one 
(the owner, if he is complainant), who can point the goods out, usually 
accompanies the officer in the execution of the warrant for the purpose that 
on his own pointing and declaration the officer may judge whether or not 
they are the goods mentioned in the warrant. Tile constable’s duty is to 
judge and determine them to be such goods before he takes or removes 
them.

In the ease of Beg. v. llefferman, 130.li. (HO, Robertson, .1., held that, 
though objectionable, the informer, if a police officer, may execute his 
own warrants of search and destruction under The Canada Temperance Act 
His reasons for holding such a case to be outside the principles, which :it 
common law prevent officers, such as sheriffs, etc., from executing their 
own processes or those obtained by their kin, are that he, acting in an 
official and public capacity, had no private or pecuniary interest to serve, 
and he should suppose that the fact of his being the chief constable of th- 
eit y would afford some guarantee that he would discharge the duty imposed 
upon him with decorum and in the least offensive way possible. Hanington 
.1., in a recent New Brunswick case. Ex parte Me<'leave (1900). 5 Van. <’r 
Vas. IL», thus comments on the decision in the llefferman case: “ I can net 
agree that any such supposed guarantee is enough to allow any prosecute! 
(personally liable to costs if his prosecution fails, and for damages if Ins 
conduct is illegal, either of which facts would disqualify any high sheriff 
to say that they do not disqualify an officer of the police of the city. If lie. 
as such public officer, undertakes the prosecution, he could have in 
difficulty in getting a sheriff or constable to execute the warrants and <>rd« i*

2392
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Hnd I think he should do ho. If, as Mr. Justice Robertson says, it is 
objectionable, it is well, I think, to adhere to the common law principles, 
which, if followed, would leave nothing to beobjected to. Under a warrant 
of this description the executive officer has great powers, even to breaking 
outside doors, has to exercise discretion, and to determine and adjudge that 
he has found the liquor complained of. Any official clothed with such powers 
and duties should, I think, be entirely free from interest, bins or prejudice, 
which he in law can not be when he is interested in fact, executing his own 
warrants and orders.”

•110. Search for public stores. -Any constable or other 
]teace officer, if deputed by any publie department-, may, within 
the limits for which he is such constable or peace officer, stop, 
detain and search any person reasonably sus|M»ctod of having 
or conveying in any manner, any public stores defined in sec
tion 383, stolen or unlawfully obtained, or any vessel, boat or 
vehicle in or on which there is reason to suspect that any public 
stores stolen or unlawfully obtained may he found.

2. A constable or other ]>ence officer shall he deemed to he 
deputed within the meaning of this section is he is deputed by 
any writing signed by tin* person who is the head of such 
department, or who is authorized to sign documents on behalf of 
such department.

511 Search warrant for gold, silver, etc. On com
plaint in writing, made to any justice of the county, district 
or place, by any person interested in any mining claim, that 
mined gold, gold-liearing quartz or mined or unmanufactured 
silver or silver ore, is unlawfully deposited in any place, or 
held by any person contrary to law, a general search warrant 
may he issued by such justice, as in the ease of stolen goods, 
including any nmnlier of places or persons named in such 
complaint; and if, ujion such search, any such gold or gold- 
hearing (piartz, or silver, or silver ore is fourni to lie unlaw
fully dejxwitcd or held, the justice shall make such order for 
the restoration thereof to the lawful owner as he considers 
right.

2. The decision of the justice in such ease is subject, to 
appeal as in ordinarv east's coming within the provisions of 
Part LVITT. K.S.C.C. 174, s. 53.

51*1 Search for timber, etc., unlawfully detained.
If any constable or other peace officer has reasonable cause to 

suspect that any timber, mast, spar, saw-log, or other descrip
tion of lumber, belonging to any lumberman, or owner of lum- 
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bor, and bearing the registered trade mark of such lumberman 
or owner of lumber, is kept or detained in any saw-mill, mill- 
yard, Imom or raft, without the knowledge or consent of the 
owner, such constable or other peace officer may enter into or 
upon the same, and search or examine, for the purpose of ascer
taining whether such timber, mast, spar, saw-log or other 
description of lumber is detained therein without such knowl
edge and consent. K.8.C. c. 174, s. 54.

.173 Search for liquors near His Majesty’s vessels.
—Any officer in 11 is Majesty’s service, any warrant or petty offi
cer of the navy, or any non-commissioned officer of marines, with 
or without seamen or |iersons under his command, may search 
any boat or vessel which hovers about or approaches, or which 
has hovered aliout or approached any of 11 is Majesty’s ships 
or vessels mentioned in section 119, Part VI. of this Act, and 
may seize any intoxicating liquor found on hoard such lxiat 
or vessel, and the liquor so found shall lie forfeited to the 
Crown. 50-51 V., c. 40, s. 3.

.'*J 4 Search for women in house of ill-fame.—When
ever there is reason to lielieve that any woman or girl men
tioned in section 1RS, Part XIII., has been inveigled or enticed 
to a house of ill-fame or assignation, then, upon complaint 
thereof being made under oath by the parent, husband, master 
or guardian of such woman or girl, or in the event of such 
woman or girl having no known parent, husband, master or 
guardian in the place in which the offence is alleged to have 
been committed, by any other person, to any justice of the peace, 
or to a judge of anv court authorized to issue warrants in cases 
of alleged offences against the criminal law, such justice of the 
peace or judge of the court may issue a warrant, to enter, by 
day or night, such house of ill-fame or assignation, and if neces
sary use force for the pur|>ose of effecting such entry, whether 
bv breaking open doors or otherwise, and to search for such 
woman or girl, and bring her and the person or persons in 
whose keeping and possession she is, before such justice of the 
pence or judge of the court, who may, on examination, order 
her to be delivered to her parent, husband, master or guardian, 
or to be discharged, ns law and justice require. R.R.C. c. 157. 
s. 7.
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(Amendments of 189b and 1S95.)

.1Î Search in gaming house. If the chief constable or 
deputy chief constable of any city, town, incorporated village, 
or other municipality or district, organized or unorganized, 
or place, or other officer authorized to act. in his absence, reports 
in writing to any of the commissioners of |>olioe. or to the mayor 
or chief magistrate, or to the police magistrate of such city, 
town, incoroporatcd village, or other municipality, district, or
place, or to any police magistrate having.............. there, or
if there bo no such mayor, or chief magistrate, nr police magis
trate. to any justice of the peace having such jurisdiction, that 
there are good grounds for believing, and that he does believe 
that any house, room or place within the said city or town, 
incorporated village or other municipality, district or place is 
kept or used ns a common gaming or betting house, as defined 
in Part XIV., sections 100 and 107, or is used for the purpose 
of carrying on a lottery, or for the sale of lottery tickets, or for 
the purpose of conducting or carrying on any scheme, contriv
ance or operation for the purpose of determining the winners 
in any lottery contrary to the provisions of part XIV., section 
205, whether admission thereto is limited to those possessed 
of entrance keys or otherwise, the said commissioners or com
missioner, mayor, chief magistrate, police magistrate or justice 
of the peace may, by order in writing, authorize the chief con
stable, deputy chief constable, or other officer as aforesaid, to 
enter any such house, room or place, with such constables as are 
deemed requisite by him, and, if necessary, to use force for the 
purpose of effecting such entry, whether by breaking open doors 
or otherwise, and to take into custody all |iersons who arc found 
therein, and to seize, as the ease may l>e (1) all tables and 
instruments of gaming or betting, and all moneys and securi
ties for money, and (2) all instruments or devices for the carry
ing on of such lottery, or of such scheme, contrivance or opera
tion, and all lottery tickets, found in such house or premises, 
and to bring the same before the person issuing such order or 
some other justice, to lie by him dealt with according to 
law.

2. The chief constable, deputy chief constable or other officer 
making such entry, in obedience to any such order, may, with 
the assistance of one or more constables, search all parts of the 
house, room or place which he has so entered, where he sus
pect- that tables or instruments of gaining or 1 letting, or any

980669
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instruments or devices for the carrying on of such lottery, or of 
such scheme, contrivance or operation, or any lottery tickets, 
are concealed, and all persons whom he finds in such house or 
premises, and seize all tables and instruments of gaming or 
betting, or any such instruments or devices or lottery tickets as 
aforesaid, which he so finds.

3. The justice before whom any person is taken by virtue 
of an order or warrant under this section, may direct any cards, 
dice, balls, counters, tables or other instruments of gaming, or 
used in playing any game, or of betting, or any such instru
ments or devices for the carrying on of a lottery, or for the 
conducting or carrying on of any such scheme, contrivance or 
operation, or any such lottery tickets so seized as afore
said, to be forthwith destroyed, and any money or securities 
so seized shall lie forfeited to the Crown for the public uses of 
Canada.

4. The expression “ chief constable ” includes the chief of 
police, city marshal, or other head of the ]wlice force of any 
such city, town, incorporated village, or other municipality, 
district or place, and in the Province of Quebec, the high con
stable of the district, and means any constable of a municipal
ity, district or place which has no chief constable or deputy 
chief constable.

5. The expression “ deputy chief constable ” includes deputy 
chief of police, deputy or assistant marshal or other deputy 
head of the police force of any such city, town, incorporated 
village, or other municipality, district or place1, and in the 
Province of Quebec, the deputy high constable of the district ; 
and the expression “ poliee magistrate ” includes stipendiary 
and district magistrates.

The Parliament of Canada has the constitutional power to authorize a 
magistrate to adjudge forfeiture to the Crown of moneys, etc., found in a 
common gaming house, and to declare the keeping of a gaming house a 
criminal offence; and the judgment of confiscation is not an interference 
with “property and civil rights, ” the jurisdiction in regard to which 
belongs to the provinces, although the party claiming the money was not a 
party to the proceedings in which the confiscation was decreed. O’Neil v. 
Attorney-Ueneral (1890), 1 Cnn. Cr. Cas. 303 (8.C. Can.).

In an action to recover from the constable and the clerk of the peace the 
moneys so seized, the rules of evidence in force in the province in civil 
matters will apply, and not the Canada Evidence Act. Ibid.

It never was intended that after a complaint made and an order for 
search given, the order should be filed away without any attempt to enforce 
it for years, and yet it remain operative. The premises may no longer be 
used for an improper purpose and “ it would be contrary to justice that the 
stringent provisions of this section should be put in force when or how the 
police thought proper.” Per Drake, J., inR. v. Ah Sing (1892), 2B.C.R. 1(57.
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Compelling evidence of persons found in gaming house on search.]—Sec

tions 9 and 10 of R.S.C. 1880, ch. 158, are excepted from the repeal of that 
chapter, Code sec. 981, and schedule thereto. They provide as follows:—

(9.) The police magistrate, mayor or justice of the peace, before whom 
any person is brought who has been found in any house, room or place, entered 
in pursuance of any warrant or order issued under this Act, may require 
any such person to be examined on oath and to give evidence touching 
any unlawful gaming in such house, room or place, or touching any act done 
for the purpose of preventing, obstructing or delaying the entry into such 
house, room or place, or any part thereof, of any constable or officer 
authorized as aforesaid ; and no person so required to be examined as a 
witness shall be excused from being so examined when brought before such 
police magistrate, mayor or justice of the peace, or from being so examined 
at any subsequent time by or before the police magistrate or mayor or any 
justice of the pence, or by or before any court, on any proceeding, oron the 
trial of any indictment, information, action or suit in any wise relating to 
such unlawful gaming, or any such acts as aforesaid, or from answering any 
question put to him touching the matters aforesaid, on the ground that his 
evidence will tern! to criminate himself : and any such person so required to 
be examined as a witness who refuses to make oath accordingly, or to 
answer any such question, shall be subject to be dealt with in all respects as 
any person appearing as a witness before any justice or court in obedience 
to a summons or subpoena and refusing without lawful cause or excuse to be 
sworn or to give evidence, may, by law, be dealt with ; but nothing in this 
oection shall render any offender, under the sixth section of this Act, liable 
sn his trial to examination hereunder.

(10). Every person so required to be examined as a witness, who, upon 
such examination, makes true disclosure, to the best of his knowledge, of 
all things as to which he is examined, shall receive from the judge, justice 
of the peace, magistrate, examiner or other judicial officer before whom such 
proceeding is had, a certificate in writing to that effect, and shall be freed 
from all criminal prosecutions and penal actions, and from all penalties, 
forfeitures and punishments to which he has become liable for anything 
done before that time in respect of the matters regarding which he has been 
examined; but such certificate shall not be effectual for the purpose afore
said, unless it states that such witness made a true disclosure in respect to 
all things as to which he was examined: and any action, indictment or pro
ceedings pending or brought in any court against such witness, in respect 
of any act of gaming regarding which he was so examined, shall be stayed, 
upon the production and proof of such certificate, and upon summary appli
cation to the court in which such action, indictment or proceeding is pend
ing, or any judge thereof, or any judge of any of the superior courts of any 
province.

Prima facie evidence.]—See secs. 702 and 703.

.176. Search for vagrant.—Any stipendiary or police 
magistrate, mayor or warden, or any two jnstiees of the pence, 
upon information liefore them made, that any person deseril>ed 
in Part XV. as a loose, idle or disorderly person, or vagrant, 
is or is reasonably snspeeted to lie harboured or eoneealed in any 
disorderly house, bawdy-house, house of ill-fame, tavern or 
boarding-house, may, by warrant, authorize nnv constable or 
other person to enter at any time such house nr tavern, and to 
apprehend and bring liefore them or any other justices of the 
pence, everv person found therein so snspeeted ns aforesaid. 
ll.S.C. e. 157, - R.
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PART XLV.

PROCEDURE ON APPEARANCE OF ACCUSED.
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690. Evidence for the prosecution.
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594. Discharge of the accused.
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prosecute.
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597. Copy of depositions.
598. Recognizances to prosecute or give evidence.
599. Witness refusing to be bound over.
600. Transmission of documents.
601. Ride as to bail.
602. Bail after committal.
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604. Application for hail after committal.
605. Warrant of deliverance.
606. Warrant for the arrest of a person about to abscond.
607. Delivery of accused to prison.
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.711. Inquiry by justice.—When any pet son accused of 
an indictable offence is before a justice, whether voluntarily 
or upon summons, or after being apprehended with or without 
warrant, or while in custody for the same or any other offence, 
the justice shall proceed to inquire into the matters charged 
against such person in the manner hereinafter defined.

The matters charged.]—It is essential that whatever words may be used 
in the information they should be sufficient to give the accused notice of the 
offence with which he is charged, and to identify the transaction referred 
to. The absence or the insufficiency of particulars does not vitiate an 
indictment nor an information ; but if it should be made to appear that 
there is a reasonable necessity for more specific information, the court or 
magistrate may, on the application of the accused person, order that further 
particulars be given, but such an order is altogether within the judicial dis
cretion of the judge or magistrate. R. v. France (1898), 1 Can. C'r. Cas. 
321, 329 (Que.).

It is not competent for magistrates where an information charges an 
offence under the Code, which they have no jurisdiction to try summarily, 
to convert the charge into one against a municipal by-law, which they have 
jurisdiction to try summarily, and to so try it on the original information. 
R. v. Dangey 11901 ). 5 Can. Cr. Cas. 88 i < hit. ).

When an accused person is summoned to appear before a justice of the 
peace having jurisdiction to conduct the proceedings without associate jus
tices, other justices of the peace are not entitled to interfere in the prelim
inary enquiry, or to be associated with the summoning justice, except at 
the latter’s request. R. v. McRae (1897), 2 Can. Cr. Cas. 49.

Until the prisoner is brought before the magistrate, he has no absolute 
right to the assistance of counsel ; but it is usual for the Crown to accede 
the privilege except under very peculiar circumstances.

.%ÎH Irregularity in procuring appearance.—No
irregularity or defect in the substance or form of the summons 
or warrant, and no variance between the charge contained in 
the summons or warrant and the charge contained in the infor
mation, or between either and the evidence adduced on the part 
of the prosecution at the inquiry, shall affect the validity of 
anv proceeding at or subsequent to the hearing. R.S.C. e. 174, 
s. 58.

The omission to state in u warrant of arrest that the information was 
taken under oath is merely an irregularity and would be cured by this sec
tion. Kingston v. Wallace (1886), 25 N.B.R. 573.

Where a warrant charges no offence known to the law, neither it nor a 
remand thereon is validated by this section. R. v. Hollev (1893), 4 Can. 
Cr. Cas. 510 (N.8.).

•’.Iff Adjournment in case of variance.—If it appears 
to the justice that the person charged has been deceived or 
misled by any such variance in any summons or warrant, he 
may adjourn the hearing of the case to some future day, and in 
the meantime may remand such person, or admit him to hail 
as hereinafter mentioned. R.S.C. c. 174, s. 59.
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•ISO. Procuring attendance of witnesses.—If it
appears to the justice that any person being or residing within 
the Province is likely to give material evidence either for the 
prosecution or for the accused on such inquiry, he may issue a 
summons under his hand, requiring such person to appear before 
him at a time and place mentioned therein, to give evidence 
respecting the charge, and to bring with him any documents in 
his possession or under his control relating thereto.

2. Such summons may be in the form K in schedule one 
hereto, or to the like effect. R.S.C. c. 174, s. (10.

Form K.—(As amended 1895.)

SUMMONS TO A WITNESS.

Canada,
Province of 
County of 
To E.' F., of

Whereas information has lieen laid before the 
undersigned , a justice of the peace in
and for the said county of , that A. B.
(etc., as in the summons or warrant against the 
accused), and it has been made to appear to me 
that you arc likely to give material evidence for 
(the prosecution or for the accused): These are 
therefore to require you to lie and to appear 
before me, on next, at o’clock
in the (fore) noon, at , or before such
other justice or justices of the peace of the same 
county of , as shall then be there, to
testify what you know concerning the said charge 
so made against the said A. B. as aforesaid.
Herein fail not.

Given under my hand and seal, this 
day of , in the year , at ,
in the county aforesaid.

,T. S., [seal.]
J. /’., (Name of County.)

AS 1 Service of summons for witness. Every such sum
mons shall be served bv a constable or other peace officer upon 
the person to whom it is directed, either personally, or, if such 
person cannot conveniently be met with, by leaving it for him

;}
, (labourer) :
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at his last or most usual place of abode with some inmate 
thereof apparently not under sixteen years of age.

HH't. Warrant for witness after summons. -If any
one to whom such last-mentioned summons is directed does not 
appear at the time and place appointed thereby, and no just 
excuse is offered for such non-appearance, then (after proof upon 
oath that such summons has lieen served as aforesaid, or that 
the ]ierson to whom the summons is directed is keeping out of 
the way to avoid service) the justice before whom such person 
ought to have appeared, being satisfied by proof on oath that lie 
is likely to give material evidence, may issue a warrant under 
his hand to bring such ])crson at a time and place to lie therein 
mentioned before him, or to any other justice in order to testify 
as aforesaid.

2. The warrant may lie in the form L in schedule one 
hereto, or to the like effect. Such warrant may lie executed any
where within the territorial jurisdiction of the justice by 
whom it is issued, or, if necessary, endorsed as provided in sec
tion 505, and executed anywhere in the province, but out of 
such jurisdiction. R.S.f'. c. 174, s. 61.

3. If a person summoned as a witness under the provisions 
of this part is brought lieforo a justice on a warrant issued in 
consequence of refusal to obey the summons, such person may 
lie detained on such warrant before the justice who issued the 
summons, or liefore any other justice in and for the same terri
torial division, who shall then lie there, or in the common gaol, 
or any other place of confinement, or in the custody of the per
son having him in charge, with a view to secure his presence as 
a witness on the day fixed for the trial ; or in the discretion of 
the justice such person may be released on recognizance, with 
or without sureties, conditioned for his ap|ienrance to give 
evidence as therein mentioned, and to answer for his default 
in not attending upon the said summons ns for contempt: and 
the justice may, in a summary manner, examine into and dis
pose of the charge of contempt against such person, who, if 
found guilty thereof, may lie fined or imprisoned, or both, such 
fine not to exceed twenty dollars, and such imprisonment to he 
in the common gaol, without hard labour, and not to exceed the 
term of one month, and may also lie ordered to pay the costs 
incident, to the service and execution of the said summons and 
warrant and of his detention in custody. 51 V., c. 45, s. 1.

fThe conviction under this section may lie in the form PP 
in schedule one hereto.)
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Form L—

WARRANT WREN A WITNESS HAS NOT OBEYED THE SUMMONS.

Canada,
Province of , )
County of . )

To all or any of the constables and other peace officers in the 
said county of

Whereas information having been laid before , a
justice of the peace, in and for the said county of ,
that A. B. (etc., as in the summons) ; and it having been made 
to api>ear to (me) upon oath that E. F. of , (labourer),
was likely to give material evidence for (the prosecution), (!) 
duly issued (my) summons to the said E. F., requiring him to 
be and appear before (me) on , at , or before
such other justice or justices of the peace for the same county, 
as should then be there, to testify what he knows respecting the 
said charge so made against the said A. B., as aforesaid; and 
whereas proof has this day lieen made upon oath liefore (me) 
of such summons having lieen duly served upon the said E. F. ; 
and whereas the said E. F. has neglected to ap|iear at the time 
and place appointed by the said summons, and no just excuse 
has lieen offered for such neglect: These are therefore to com
mand you to bring and have the said E. F. In-fore (me) on 

, at o’clock in the (fore) noon, at ,
or liefore such other justice or justices for the same county, as 
shall then be there, to testify what he knows concerning the said 
charge so made against the said A. B. as aforesaid.

Given under (my) hand and seal, this day of
, in the year , at , in the county

aforesaid.
J. S., [seal.]

J.P., (Name of County.)

Form PP.—
CONVICTION FOR CONTEMPT.

Canada,
Province of , )
County of . j

Be it remembered that on the day of , in
the year , in the county of , E. F. is convicted
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before me, for that lie, the said E. F., did not attend before me 
to give evidence on the trial of a certain charge against one 
A. B., of (theft, or as the case may be), although duly sub- 
pœnaed (or hound hy recognizance to appear and give evidence 
in that behalf, as the case may be), but made default therein, 
and has not shewn before me any sufficient excuse for such 
default, and 1 adjudge the said E. F., for his said offence, to be 
imprisoned in the common gaol of the county of , at

, for the space of , there to be kept at hard
labour (and in case a fine is also intended to be imposed, then 
proceed), and 1 also adjudire that the said E. F. do forthwith 
pay to and for the use of His Majesty a fine of dollars,
and in default of payment, that the said fine, with the cost of 
collection, be levied hy distress and sale of the goods and chattels 
of the said E. F. (or in case a fine alone is imposed, then the 
clause of imprisonment is to be omitted).

Given under my hand at , in the said county of
, the day and year first above mentioned.

O. K.,
Judge.

583. Warrant for witness in first instance.—If
the justice is satisfied by evidence upon oath that any person 
within the Province, likely to give material evidence either for 
the prosecution or for the accused, will not attend to give evi
dence without being compelled so to do, then instead of issuing 
a summons, he may issue a warrant in the first instance. Such 
warrant may be in the form M in schedule one hereto, or to the 
like effect, and may lie executed anywhere within the jurisdic
tion of such justice, or, if necessary, endorsed as provided in 
section 565, and executed anywhere in the Province, but out of 
such jurisdiction. R.S.C. c. 174, s. 62.

Form M.—

WARRANT FOR A WITNESS IN THF. FIRST INSTANCE.

Canada,
Province of , )
County of . I
To all nr any of the constables and other peace officers in the 

said county of
Whereas information has been laid before the undersigned 

, a justice of the peace, in and for the said county



492 [§ 384] Criminal Code.

of , that (etc., as in the summons) ; and it having been
made tu appear to (me) upon oath, that E. F. of ,
(labourer), ia likely to give material evidence for the prosecu
tion. and that it is probable that the said E. F. will not attend 
to give evidence unless compelled to do so: These are therefore 
to command you to bring and have the said E. F. Iiefore (me) 
on , at o'clock in the (fore) noon/at ,
or before such other justice or justices of the ]*>aee for the same 
county, as shall then be there, to testify what he knows concern
ing the said charge so made against the said A. B. as aforesaid.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. S., [seal.]
J. P., (Name of County.)

A warrant against a witness is not wholly a civil process or subject to 
the limitations which attach to civil process, lint is a substitute for an 
attachment. Messenger v. Parker (1S85), 6 N.8.K. 1Î117. The constable 
executing it is justified, if the witness escapes after his arrest, in breaking 
into a dwelling house where he is and re-arresting him if done in fresh 
pursuit. Ibid.

3H4 Procuring attendance of witnesses beyond 
justice's jurisdiction. -If there is reason to believe that any 
person residing anywhere in Canada out of the Province and 
no: being within the Province, is likely to give material evidence 
either for the prosecution or for the accused, any Judge of a 
Superior Court or a County Court, on application therefor by 
the informant or complainant, or the Attorney-General, or la
the accused person or his solicitor or some person authorized la
the accused, may cause a writ of subpoena to be issued under the 
seal of the Court of which he is a Judge, requiring such person 
to apjiear Iiefore the justice Iiefore whom the inquiry is 1 icing 
held or is intended to lie held at a time and place mentioned 
therein to give evidence res|ieeting the charge and to bring with 
him any documents in bis possession or under his control 
relating thereto.

2. Such sulqxrna shall lie served personally " p person 
to whom it is directed and an affidavit of such service by a 
person effecting the same purporting to lie made Iiefore a justice 
of the peace, shall lie sufficient proof thereof.

3. If the jierson served with a subpoena as provided by this 
section, does not np)ionr at the time and place specified therein, 
and no just excuse is offered for his non-appearance, the justice 
holding the inquirv, after proof upon oath that the subpoena has

C3B
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been served, limy issue a warrant under his hand directed to any 
constable or peace officer of the district, county or place where 
such person is, or to all constables or peace officers in such 
district, county or place, directing them or any of them to arrest 
such person and bring him before the said justice or any other 
justice at a time and place mentioned in such warrant in order 
to testify as aforesaid.

4. The warrant may be in the form N in schedule one hereto 
or to the like effect. If necessary, it may be endorsed in the 
manner provided by section 565, and executed in a district, 
county or place other than the one therein mentioned.

Form N.—

WARRANT WHEN A WITNESS 1IAS NOT OBEYED THE SUBPOENA.

Canada,
Province of , )
County of .1
To all or any of the constables and other peat officers in the 

said county of
Whereas information having been laid liefore , a

justice of the peace, in and for the said county, that A. B. 
(etc., ns in the summons) ; and there being reason to lielicve 
that E. F., of , in the Province of , (labourer),
was likely to give material evidence for (the prosecution), a 
writ of subpoena was issued by order of , Judge of
(name of Court), to the said E. F., requiring him to Is1 and 
appear liefore (me) on , at , or liefore such
other justice or justices of the jieace for the same county, as 
should then lie there, to testify what lie knows respecting the 
said charge so made against the said A. B„ ns aforesaid; and 
whereas proof has this day liecn made upon oath liefore (me) 
of such writ of suhpana having liecn duly served ujion the said 
E. F. ; and whereas the said E. F. has neglected to np|ionr at 
the time and place appointed by the said writ of subpoena, and 
no just excuse has linen offered for sueli neglect: These are 
therefore to command you to bring and have the said E. F. 
liefore (me) on , at o’clock in the (fore) noon,
at , or liefore such other justice or justices for the
same county as shall then lie there, to testify what he knows
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concerning the said chargv so made against the1 said A. B. as 
aforesaid.

Given under (my) hand and seal, this day of ,
in I he year , at , in the county aforesaid.

J. S., [hkal.J
J. P.$ (Name of County.)

•1H.1 Witness refusing to be examined. Whenever 
any person appearing, either in oliedienee to a suminons or 
suhpœna, or by virtue of a warrant, or being present and being 
verbally required by the justice to give evidence, refuses to b«* 
sworn, or having been sworn, refuses to answer such questions 
as are put to him. or refuses or neglects to produce any docu
ments which he is required to produce, or refuses to sign his 
depositions without in any such ease offering any just exeunt 
for such refusal, such justice may adjourn the proceedings for 
any period not exceeding eight clear days, and may in the mean
time by warrant in form () in schedule one hereto, or to the like 
effect, commit the person so refusing to gaol, unless he sooner 
consents to do what is required of him. If such person, upon 
being brought up upon such adjourned hearing, again refuses 
to do what is so required of him. the justice, if lie sees fit, may 
again adjourn the proceedings, and commit him for the like 
period, ami so again from time to time until such person con 
scuts to do what is required of him.

2. Nothing in this section shall prevent such justice from 
sending any such ease for trial, or otherwise disposing of the 
same in the meantime, according to any other sufficient evidence 
taken by him. R.S.C. c. 171, s. 03.

Form O.—

WARRANT or COMMITMENT OP A WITNESS FOR REFVHÏNO To 
III SWORN OR TO OÏVK EVIDENCE.

Canada,
Proviiceof t \
County of . I
To all or any of the constables ami other pence officers in the 

county of , and to the keeper of the common gaol
nt .in the said county of

Whereas A. B. was lately charged before , a justice
of the pence in and for the said county of , for that
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{tir., as in the summons) ; and it having I won made to appear 
to (me) upon oath that K. F. of , was likely to give
material evidence for the prosecution, (/) duly issued (my) 
summons to the said E. F., requiring him to 1h* and appear 
before me on , at , or before such other justice
or justices of the peace for the same county as should then l»e 
there, to testify what he knows concerning the said charge so 
made against the said A. I ». as aforesaid ; and the said K. F. 
now appearing before (me) (or being brought, before (me) by 
virtue of a warrant in that Itehalf ), to testify as aforesaid, and 
being required to make oath or affirmation as a witness in that 
behalf, now refuses so to do (or being duly sworn as a witness 
now refuses to answer certain questions concerning the premises 
which are now here put to him, and more particularly the follow
ing ) without offering any just excuse for such refusal :
These are therefore to command you, the said constables or 
peace officers, or any one of you, to take the said E. F. and him 
safely to convey to the common gaol at , in the county
aforesaid, and there to deliver him to the keejier thereof, 
together with this precept: And (/) do hereby command you, 
the said keeper of the said common gaol to receive the said F. F. 
into vour custody in the said common gaol, and him there safely 
keep for the space of days, for his said contempt, un
less in the meantime he consents to he examined, and to answer 
concerning the premises; and for von so doing, this shall he 
your sufficient warrant.

Given under (my) hand and seal, this day of ,
in the vear , at , in the countv aforesaid.

J. S.. | SKA I.«1
J. P., (Name of County.)

Ami; Discretionary powers of the justice. A justice 
holding the preliminary inquiry may in his discretion

(a) permit, or refuse permission to the prosecutor, his 
counsel or attorney to address him in support of the charge, 
either by way of opening or summing up the case, or by 
way of reply upon any evidence which may lie produced by 
the person accused ;

(7>) receive further evidence on the part of the prose
cutor after hearing any evidence given on behalf of the 
accused :

(e) adjourn the hearing of the matter from time to 
time, and change the place of hearing, if from the absence
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of witnesses, the inability of a witness who is ill to attend 
at the place where the justice usually sits, or from any other 
reasonable cause, it appears desirable to do so, and may 
remand the accused if required by warrant in the form P in 
schedule one hereto : Provided that no such remand shall 
be for more than eight clear days, the day following that on 
which the remand is made being counted as the first day ; 
and further provided, that if the remand is for a time not 
exceeding three clear days, the justice may verbally order 
the constable or other jierson in whose custody the accused 
then is, or any other constable or person named by the justice 
in that behalf, to keep the accused person in his custody and 
to bring him lief ore tli'c same or such other justice as shall 
be there acting at the time ap|K»intcd for continuing the 
examination. K.S.C. c. 174, s. 05.

(</) order that no person other than the prosecutor and 
accused, their counsel and solicitor shall have access to or 
remain in the room or building in which the inquiry is held 
(which shall not Ik* an open court), if it ap|knits to him that 
the ends of justice will lie best answered by so doing;

(e) regulate the course of the inquiry in any way which 
may apjiear to him desirable, and which is not inconsistent 
with the provisions of this Act.

Form P.—
WARRANT REMANIU.NO A PRISONER.

Canada,
Province of , )
County of . i
To all « r any of the constables and other |knh*c officers in tli 

said county of , and to the kcc|M*r of the common
gaol at , in the said county.

Whereas A. It. was this day charged liefore the undersigned 
, a justice of the |K»ace in and for the said county of 

8 , for that (etc., as in the warrant to apiwrhcnd), and
it ap|wars to (me) to Ik* mressarv to remand the said A. T». : 
These are therefore to command you, the said constables and 
peace officers, or any «if you, in IIis Majesty’s name, forthwith 
to convey the said A. II. to the common ga«d at , in the
said county, and there to deliver him to the ke<*|K*r thereof, 
together with this precept: Ami I hereby command you tin 
said keeper to receive the sai«l A. B. into your custody in the
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said common gaol, and there safely keep him until the 
day of (initant), when ] hereby command you to have
him at , at o’clock in the (fore) noon of the
same day before (me) or liefore such other justice or justices 
of the peace for the said county us shall then he there, to answer 
further to the said charge, and to be further dealt with according 
to law, unless you shall Itc otherwise ordered in the meantime.

Given under iny hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. S., [seal.]
J. P., (Name of County.)

Verbal remand.]—Where on » preliminary enquiry a remand is desired 
for a time exceeding three clear days, the justice may remand only by 
warrant (Code Form V.), declaring that it appears to be necessary to 
remand the accused; and an informal remand endorsed upon the warrant is 
insufficient. It. v. Holley (1893), 4 Can. Cr. ('as. f>10, per Townshend. J. 
(N.H.).

(c.)—Remand before another justice.]— Where the evidence on a pre
liminary inquiry was commenced before one justice of the peace and finished 
before him and another justice who joined in the hearing of the case after 
the evidence of a material witness had been taken and the case adjourned to 
a subsequent day, a committal made by the two justices jointly was held 
to lie irregular, as both had not heard all of the evidence. He Nunn (1899), 
2 ('an. Cr. Cas. 429 (B.C.), per Walkem, el.

The case of lie Ouerin (1888), 16 Cox C.C. 596, was an extradition mat
ter in which some of the depositions were taken before one magistrate and 
the inquiry was continued and the remaining depositions taken before 
another magistrate, who made the commitment.

The illegality of a commitment made after such a change of magistrates 
is not cured by a statute empowering justices, in cases where it is neces
sary or advisable to defer the examination or further examination of wit
nesses, to remand the accused and to order him to be brought before “ the 
same or such other justice or justices as shall be there acting at the time 
appointed for continuing such examination." Such an enactment is to be 
construed merely as providing for the case of the first magistrate dying or 
resigning and it does not enable one magistrate in ordinary cases to take 
up a case where another left off ; he must hear the case de novo. He Ouerin 
(1888), 16 Cox C.C. 506, 601.

The Code form P. gives, in the form of warrant remanding a prisoner, 
a direction that he be brought before the remanding justice ‘‘or before such 
other justice or justices of the peace for the said county as shall then be 
there, to answer further to the said charge," etc. And by sec. 588 the 
justice may, before the expiry of the time of remand, order the accused 
person to be brought before him or before any other justice for the same 
territorial division. Ho also under the special provision contained in Cr. 
Code 586 (c) regarding verbal remands for a time “not exceeding three 
•dear days,” the accused may be brought “before the same or such other 
justice as shall be there acting at the time appointed for continuing the 
examination.” These provisions must, therefore, on the principle enunciated 
in He (luerin, supra, be construed as allowing another magistrate to con
tinue the proceedings without rehearing the depositions alreadv taken, only 
in case of the death or resignation of the first magistrate.

32—t'HiM. cone.
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This will, however, not prevent the use at the trial, under Cr. Code 687, 

of the depoaition of an ill or absent witness taken before a magistrate 
having jurisdiction t<> hold the preliminary enquiry, other than the one 
before whom the charge was laid and the committal made, if the deposition 
was taken in the presence of the prisoner and with full opportunity of cross- 
examining, uml if the formalities of the Code are complied with as to the 
manner of taking and signing depositions. K. v. he Vidal (1861), 9 Cox 
C.C. 4 (Blackburn, J.), approved in Re Guerin (1888), 16 Cox 596 (Wills 
and (Irantham, JJ.).

Substituting another charge.] — Magistrates conducting a preliminary 
enquiry iu respect of an indictable offence, may not on its conclusion eon- 
vict «if a lesser offence, over which they have summary jurisdiction, although 
proved by the evidence adduced, if no complaint was laid before them, nor 
the accused called upon to defend in respect of such lesser offence. R. v. 
Mines (1894), 1 Can. Cr. Cas. 217 (Ont.).

587. Bail on remand.—If the accused is remanded under 
the next preceding section the justice may discharge him, upon 
liis entering in a recognizance in the form Q in schedule one 
hereto, with or without sureties in the discretion of the justice, 
conditioned for his appearance at the time and place appointed 
for the continuance of the examination. IÎ.S.C. c. 174, s. 07.

Form Q.—

RECOGNIZANCE OK BAIL INSTEAD OK REMAND ON AN ADJOURN
MENT OK EXAMINATION.

Canada,
Province of , |
County of . f

Be it remembered that on the day of , in
the year , A. B., of , (labourer), L. M., of

, (grocer), and N. O., of , (butcher), per
sonnlly panic before me, , a justice of the peace for the
said county, and severally acknowledged themselves to owe to 
our Sovereign T.ord the King, his heirs and successors, the 
several sums following, that is to say: the said A. B. the sum 
of , and the said I,. M., and X. O.. the sum of ,
each, of good and lawful current, money of Canada, to be made 
and levied of their several goods and chattels, lands and tern 
ments respectively, to the use of our said T.ord the King, his 
heirs and successors, if he, the said A. B„ fails in the condition 
endorsed for hereunder written).

Taken and acknowledged the day and year first above men 
tioned, at before me.

,T. S„
J. P., (Name of County.)
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CONDITION.

Tlie coiiditiun of the within (or above) written recognizance 
is such that whereas llie within bounden A. B. was this day (or 
on last past) charged liefore me for that (etc., as in the
warrant) ; and whereas the examination of the witnesses for the 
prosecution in this Irelialf is adjourned until the day
of (instant): If, therefore, the said A. B. a|i|rears
before me on the said day of (instant), at

o'clock in the (fore) noon, or before such other justice 
or justices of the peace for the said county as shall then lie there, 
to answer (further) to the said charge, and to he further dealt 
with according to law, the saiil recognizance to Ire void, other
wise to stand in full force and virtue.

Every individual may in criminal enst-s become bail who isnhousekeeper 
and possessed of property equul to the responsibility incurred. Petersdorff 
on Bail, 508. A justice may, as a substitute for bail, take money in 
deposito. Moyser v. Gray, Cro. Car. 44(i; Petersdorff on Bail, 500.

Any indemnity given to the bondsmen, whether by the prisoner or by a 
third person, is illegal. Consolidated Exploration & Finance Co. v. 
Musgruve, [1000] 1 Ch. 07.

ASS. Hearing may proceed during time of remand.
—The justice may order the accused person to be brought before 
him, or before any other justice for the same territorial division, 
at any time before the expiration of the time for which such 
jrerson has lreen remanded, and the gaoler or officer in whose 
custody he then is shall duly obey such order. R.S.C. e. 174, 
s. 06.

(Amendment of 1900).

AS# Breach of recognizance on remand. -If the
accused jrerson does not afterwards appear at the time and 
place mentioned in the recognizance the said justice, or any 
other justice who is then ami there present, having certified 
upon the back of the recognizance the nnn-nppearance of such 
accused jrerson, in the form R in schedule one hereto, may 
transmit the recognizance to the projrer officer appointed by law, 
to Ire jmreeeded ujion in like manner as other recognizances; 
and such certificate shall Ire prima facie evidence of the non- 
appearance of the accused jrerson.

2. The projrer officer to whom the recognizance anil certifi
cate of default are to he transmitted in the Province of Ontario, 
shall Ire the clerk of the jreaee of the county for which such
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justice is acting; and the Court General Sessions of the Peace 
for such county shall, at its then next sitting, order all such 
recognizances to bo forfeited and estreated, and the same shall 
be enforced and collected in the same manner and subject to the 
same conditions us any tines, forfeitures or umereements 
imposed by or forfeited Iwforc such court. In the Province of 
British Columbia, such proper officer shall he the Clerk of the 
County Court having jurisdiction at the place where such 
recognizance is taken, and such recognizance shall he enforced 
and collected in the same manner and subject to the same condi
tions us any tines, forfeitures or amercements imposed by or 
forfeited before such County Court; and in the other Provinces 
of Canada such proper officer shall he the officer to whom like 
recognizances have been heretofore accustomed to he transmit
ted under the law in force lx-fore the passing of this Act, and 
such recognizances shall be enforced and collected in the same 
manner as like recognizances have heretofore l>cen enforced 
and collected.

Form R.—

CERTIFICATE OF NON-APPEARANCE TO UK 
ENDORSED ON THE RECOGNIZANCE.

I hereby certify that the said A. B. has not 
appeared at the time and place in the aliove con
dition mentioned, hut therein has made a default 
by reason whereof the within written recogniz
ance is forfeited.

J. S.,
J.P., (Namr of County.)

Bv tlie amendment made in 1900 the practice upon breach of recogniz 
ances given on remands is made similar to the practice as to forfeited 
recognizances in summary conviction matters : see sec. 878.

In proceedings under sec. 589 of the Cr. (’ode, for breach of recognizance 
on remand, the certificate of the justice of the peace of non-appearance cf 
the accused, indorsed on the hack of the recognizance, shall lie transmitted 
by the justice of the peace to the registrar of the court where if committed 
the accused would be bound to appear, and he proceeded upon by order of 
the judge presiding at the Assizes, if lie thinks proper, in like manner ns 
other recognizances. B.C. Rule 40.

The change made by the addition of the second sub-section in 1900 
adopts the practice under the Summary Convictions clauses of the Code 
See Code sec. 878, as amended in 1895.

See note to sec. 580.



Vaut XLV. l’RlICEIIVKE ON AiTKAHAXCE. [§ 5S>®] 501

■VHI Evidence for the prosecution. — When the 
accused is liefore a justice holding an inquiry, such justice shall 
take the evidence of the witnesses called on the part of the 
prosecution.

2. The evidence of the said witnesses shall be given upon 
oath, and in the presence of the accused ; and the accused, his 
counsel or solicitor, shall lie entitled to cross-examine them.

.'!. The evidence of each witness shall lie taken down in 
writing, in the form of a deposition, which may lie in the 
form S in schedule one hereto, or to the like effect.

4. Such deposition shall, at some time liefore the accused 
is called on for his defence, lie read over to and signed by the 
witness and the justice, the accused, the witness and justice 
being all present together at the time of sueli rending and 
signing.

5. The signature of the justice may either lie at the end of 
the deposition of each witness, or at the end of several or of 
all the depositions in such a form as to show that the signature 
is meant to authenticate each separate deposition.

6. Every justice holding a preliminary inquiry is hereby 
required to eause the depositions to lie written in a legible hand, 
and on one side only of each sheet of pajier on which they are 
written. R.S.C. e. 174, s. (19.

7. Provided that the evidence upon such inquiry or any 
part of the same may lie taken in shorthand by a stenographer, 
who may be appointed hv the justice, and who liefore acting 
shall make oath that he shall truly and faithfully report the 
evidence; and where evidence is so taken, it shall not. be neces
sary that such evidence lie read over to or signed by the witness, 
but it shall lie sufficient if the transcript lie signed by the jus
tice, and lie accompanied by an affidavit of the stenographer 
that it is a true report of the evidence.

Form S.—
DEPOSITION OP A WITNESS.

Canada,
Province of , 1
County of , 1

The deposition of X. Y„ of , taken liefore the
undersigned, a justice of the peace for the said county of 

, this day of , in the year ,
at for after notice to C. T>., who stands committed for

) in the presence and hearing of C. D.. who stands
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charged that (state the charge). The said deponent saitli on 
his (oath or affirmation) as follows : (Insert deposition as 
nearly as possible in the words of witness.)

(If depositions of several witnesses are taken at the same 
time, they may be taken and signed as follows) :

The depositions of X., of , Y., of , Z., of , 
&c., taken in the presence and hearing of C. 1)., who stands 
charged that

The deponent X. (on his oalli or affirmation) says as fol
lows :

The deponent Y. (on his oath or affirmation) says as fol
lows:

The deponent Z. (on his oath, etc., etc.)
(The signature of the justice may be appended as follows) :
The depositions of X., Y., Z., &c., written on the several 

sheets of paper, to the last of which my signature is annexed, 
were taken in the presence and hearing of C. D., and signed by 
the said X., Y., Z., respectively, in his presence. In witness 
whereof I have in the presence of the said C. D. signed my 
name.

J. S.,
J.P., (Name of County. )

The magistrate is not required to take down the evidence himself, hut 
the law requires in effect that the witnesses must be before him, and that 
he must see them and hear them when testifying, and then their testimony 
may be taken down either at length by a clerk or in shorthand by a 
stenographer. It. v. Trnynor (1901). 4 (’an. Cr. Cas. 410 (Que.).

Non-compliance with this section as to the signing of the depositions by 
the witness is not n matter affecting the jurisdiction of the magistrates to 
convict. Ex parte Doherty (1894), 3 Con. Cr. Cas. 310, 32 N.B.K. 479.

It was held in the Manitoba case of K. v. Hamilton (189H), 2 Can. Cr. 
Cos. 390, per Killam, .1., that the deposition of a deceased witness may be 
used iu evidence apart from sec. 087, Cr. Code, although it does not “purport 
to be signed by the justices by or before whom the same purports to have 
been taken,” but, where it is not admissible by virtue of sec. 087, it must 
he affirmatively shewn that all the formalities required to be observed in 
taking depositions (Cr. Code 590) have been complied with.

Where on a preliminary inquiry before a magistrate the witnesses were 
sworn by him and were then taken into another room and their evidence in 
chief taken by a stenographer and not in the presence of the magistrate, 
such depositions are illegally taken, although the prisoner's counsel bad the 
opportunity of afterwards cross-examining the witnesses before the magis
trate. It. v. Traynor (1901), 4 Can. Cr. Cas. 410 (Que.): R. v. Watts. 33 
L.J.M.C. (13.

The objection to the irregularity is not waived by the cross-examination 
of the witnesses on the prisoner’s behalf on their return to the magistrate's 
presence, if the objection is taken by the prisoner's counsel before he pro
ceeds to cross-examine. Ibid.

Both the commitment for trial and the indictment founded on such illegal 
depositions are invalid and should be set aside. Ibid.
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The expressions “ entitled to cross-examineM and “full opportunity to 
cross-examine ” ns used in secs. 590 and 087, imply for the accused the 
right to hear the evidence delivered in his presence, to catch the words as 
they fall from the lips of the witness, and to mark his expression and 
demeanor while testifying. K. v.Lepine (1900), 4 Can. Cr. Cas. 14f> (tjue.).

When depositions in a preliminary enquiry, to which the accused waa 
not a party, and, consequently, taken in his absence, are read to the same 
witness in a case against the accused, and the witness, after being sworn in 
the presence of the accused, either affirms that his former deposition con
tains the truth, or makes corrections, as the case may be, and then afliruis 
its truth as corrected, the prosecutor, being then given permission to ask 
further questions, and the accused to cross-examine, such proceeding does 
not afford the accused the full and complete opportunity to cross-examine 
contemplated by law. Ibid.

Principal rules of evidence.1—The following statement of the leading rules 
of evidence applicable to proceedings before justices of the peace is taken 
from Stone's Justices' Manual, 34th ed. (1902), p. 2(13:—

That a person is presumed to be innocent until the contrary is proved;
That a party shall not be ullowed to put leading questions, that is, ques

tions in such a form ns to suggest the answer desired, to his own witness;
That hearsay evidence is inadmissible;
That the statement of one prisoner is not evidence either for or against 

another prisoner;
That conversations which have taken place out of the hearing of the 

party to be affected cannot be given in evidence;
That the evidence of an accomplice is admissible, but ought not to be 

fully relied upon, unless it be corroborated by some collateral proof :
That in general, the opinion of a witness as to any fact in issue is inad

missible, unless upon questions of skill and judgment;
That the onus probandi lies upon the party assorting the affirmative;
That the best evidence should be given of which the nature of the case is 

capable;
That secondary evidence is, therefore, inadmissible unless some ground' 

be previously laid for its introduction by shewing the impossibility of pro
curing better evidence;

That parol testimony is not receivable to vary or contradict the terms of 
a written instrument ;

That a person shall not be allowed to speak to the contents of a written 
instrument, unless it be first proved that such document is lost or destroyed 
(or out of the jurisdiction of the court, e.g., in a foreign country. Tich- 
borne Case, November 27th. 1873), or if in the possession of the adverse 
party, that notice has been given for its production;

That a witness may be allowed to refresh his memory by reference to an 
entry or memorandum made by himself shortly after the occurrence of 
which he is speaking, although the entry or memorandum could not itself 
be received in evidence;

That a witness may also refresh his memory from entries made by another 
person, if those entries were referred to in prisoner's presence at the time 
<>f the occurrence in question. It. v. Langton, 41 J.P. 134; 46 L.J. 136; 2 
V,B.I>. 296 ; 35 L.T. 527; 13 Cox C.C. 345;

That when positive evidence of the facts cannot be supplied, circumstan
tial evidence is admissible;

That circumstantial evidence should be such as to produce nearly the 
sune degree of certainty as that which arises from direct testimony, and 
tu exclude a rational probability of innocence;
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That a witness speaking two languages should he examined in the one he 
understands best. Tichhorne Case. April 30th. 1H73.

AIM Evidence to be read to the accused.—After the 
exiimiimtion of the witnesses |iro<lneed on the part of the prose
cution lias lieen completed, and after the depositions have been 
signed ns aforesaid, tin1 justice, unless he diseharges the accused 
person, shall ask him whether lie wishes the depositions to lie 
read again, and unless the accused disjienses therewith shall 
read or cause them to lie read again. When the depositions 
have been again rend, or the reading dispensed with, the 
accused shall lie addressed by the justice in these words, or to 
the like effect :

“ Having heard the evidence, do you wish to say any
thing in answer to the charge ? You are not hound to say 
anything, but whatever you do say will lie taken down in 
writing and may lie given in evidence against you at your 
trial. You must clearly understand that you have nothing to 
ho|ie from any promise of favour, and nothing to fear from 
any threat which may have lieen held out to von to induce 
you to make any admission or confession of guilt, hut 
whatever you now say may he given in evidence 
against you upon your trial, notwithstanding such promise 
or threat.”
2. Whatever the accused then says in answer thereto shall 

be taken down in writing in the form T in schedule one hereto, 
or to the like effect, and shall lie signed by the justice and kept 
with the depositions of the witnesses, and dealt with as here
inafter mentioned. li.S.C. e. 174, as. 70 and 71.

Form T.—
STATEMENT OK THE ACCUSED.

Canada,
Province of . )
County of , )

A. B. stands charged before the undersigned , a
justice of the peace in and for the county aforesaid, this

day of . in the year , for that the
said A. B., on , at (<ic., as in Ihr captions
of the depositions) ; and the said charge being read to the said 
A. B.. and the witnesses for the prosecution, C. D. and E. F.. 
being severally examined in his presence, the said A. B. is now
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addressed by me as follows: “Having heard the evidence, 
“ do you wish to say anything in answer to the charge ! You 
“ are not obliged to say anything unless you desire to do so; 
“ hm whatever you say will lie taken down in writing, and may 
“ he given in evidence against you at your trial. You must 
“ clearly understand that you have nothing to hope from any 
“ promise of favour, and nothing to fear from any threat 
“ which may have l>een held out to induce you to make any 
“ admission or confession of guilt, hut whatever you now say 
“ may lie given in evidence against you upon your trial, not- 
“withstanding such promise or threat.” Whereupon the said 
A. B. says as follows: (//ere slate whatever the prisoner says, 
and in hit very words, as nearly as possible, (let him to sign 
it if he will).

A. B.
Taken liefore me, at , the day and year first aliove

mentioned.
J. S., [seal.]

■J.P., (Name of County.)
An information was laid charging the applicant with an assault causing 

actual bodily harm. A warrant having been issued, and the applicant 
arrested, the magistrate conducted the hearing as a preliminary examina
tion under the provisions of part 45 of the (’ode, binding over all the 
witnesses to give evidence in a superior court, and at the conclusion of the 
examination of the witnesses for the prosecution addressing the defendant 
as provided by this section. Then after hearing evidenco in behalf of the 
defendant, tin- magistrate, without objection by the defendant or his counsel, 
convicted the defendant of a common assault and fined him. It was held on 
motion to make absolute a rule nisi for certiorari, that the conviction was 
bad. Ex parte huffy (1901), .'17 C.L.J. 202 (N.B.).

•MCi. Confession or admission of accused.—Nothing 
herein contained shall prevent any prosecutor from giv
ing in evidence any admission or confession, or other state
ment. made at any time by the person accused nr charged, which 
by law would lie admissible as evidence against him. R.S.O. 
e] 174, s. 72.

Confessions and admissions as eridencr.]—Au admission of guilt made by 
a party charged with a crime to a person in authority under the inducement 
of a promise of favour, or by reason of menaces or under terror, is in
admissible in evidence. R. v. I’ah-cah-pah-ne-capi (1897), 4 Can. Cr. 
Cas. 93 (N.W.T.).

The Indian Agent, appointed under the Indian Act, R.S.C. 1886, ch. 4.'$, 
for the Indian Reserve upon which an accused Indian lives, is a person in 
authority; and to allow in evidence a confession made to him it must appear 
that no inducement was offered to the accused to make it. Ibid.

The onus of proving that the alleged confession was not made under an 
inducement or threat is on the Crown. Ibid.
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Smith wns u clerk in a post office. Stephen el. King was inspector of 
this office, lie discovered irregularities and questioned Smith about them. 
Smith admitted that he delayed letters. The inspector said, “ If you have 
tampered with the contents it will go hard with you.” Smith then made a 
confession. The trial judge (McLeod. J.,) refused to allow evidence of 
confessions subsequent to the threat. R. v. Smith (18U7), 33 C.L.J. 331.

Admissions made by a prisoner to a police officer in respect of the charge 
upon which he is in custody, are admissible in evidence although made in 
response to questions put by the officer, if the trial judge finds that the 
answers were not unduly or improperly obtained having regard to the cir
cumstances of the particular case. K. v. Elliott (1899), 3 Can. Cr. Cas. 95 
(Ont.).

In the course of conversation between the prisoner and a detective 
relative to the purchase of counterfeit money, the prisoner asked the 
detective whether he had received a letter written by the prisoner stating 
his desire to purchase counterfeit money, and upon tlie detective shewing 
the prisoner the letter he admitted it was his; it was held that the letter was 
properly received in evidence, as part of the history of the case, and as, in 
a sense, forming part of the subject matter of conversation. R. v. Attwood 
(1891), 20 Ont. R. 074.

Where a prisoner made au admission of guilt, being induced to do so by 
a police officer who said “ The truth will go better than a lie. If any one 
prompted you to do it you had better tell about it," it was held (following 
li. v. Fennell (1881), 7 (j.B.D. 147) that the inducement invalidated the 
admission. R. v. Romp (1889), 17 Ont. R. 567; R. v. Bates, 11 Cox 606.

The reason why the statement of a prisoner under oath is to be rejected 
rests upon two grounds: first, that the confession must be voluntary, and it 
is contended that a statement under oath is not so; secondly, that a prisoner 
shall not be compelled to criminate himself ; and to this it may be added 
that it is harsh and inquisitorial, and for that reason an examination of the 
prisoner so had should be rejected. But after the examination of thecharge 
against the prisoner has been concluded, and he has been committed for 
trial on it, if he is allowed to make a charge against another person, and 
his testimony is properly receivable against such other person, and no 
inducements have been held out to him to make any statement whatever in 
relation to the matter, no principle of law is violated in receiving the state
ments so made as evidence against himself. R. v. Field (18(i5), 1G V.C. 
C.P. 98.

In the last mentioned case the prisoner after his committal for trial, and 
while in the custody of a constable, made a statement, upon which the 
latter took him before a magistrate, when he laid an information on oath 
charging another person with having suggested the crime, and asked him 
to join in it., which he accordingly did. Vpon the arrest of the accused the 
prisoner made a full deposition against him, at the same time admitting 
his own guilt. Both information and deposition appear to have been 
voluntarily made, uninfluenced by either hope or threat; but it alsoappearcd 
that the prisoner had not been cautioned that his statements ns to the 
other might be given in evidence against himself, though lie had been dul> 
cautioned when under examination in his own case. Held, that both the 
information and deposition were properly received in evidence ns being 
statements which appeared to have been voluntarily made, need by
any promises held out as an inducement to the prisoner to make them, and 
that, too, though they had been made under oath, for that the rule of law 
excluding the sworn statements of a prisoner under examination applied 
only to his examination on a charge against himself, and not when the 
charge was against another: for that in the latter case a prisoner was not 
obliged to sav anything against himself, hut if he did volunteer such :i 
statement it would be admissible in evidence against him. R. v. Field 
(1865), 1G r.C.r.P. 98

99
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Prisoner was convicted of arson. On the trial the judge allowed u con
fession or admission of the prisoner to be rend. The evidence of the 
confession was that of a constable who stated that after prisoner had been 
in a second time before the coroner he stated there was something more he 
could tell ; the constable asked what it was, but not to say what was not 
true : he said he went over to the house, got in at the window and set the 
place on tire ; the constable did not recollect any inducement being held 
out; the constable asked him if he wanted to go in and state that before the 
jury ; he said he did. It further appeared that on the third day after he 
had been taken into custody he told the jury he wished to confess; the 
coroner said to him that anything he said might be used against him, not 
to say anything unless he wished, just the ordinary caution. He then made 
a second statement. He had only been absent a few minutes when he 
returned and made the last written confession, after the constable had 
informed the coroner of the prisoner's desire. Held, that the statement 
made to the constable was prima facie receivable, and that the judge was 
warranted in receiving ns voluntary the confession made to the coroner 
after due warning by him. K. v. Pinkie (18(15), 15 U.C.C.P. 453.

Hut another essential element that has to be considered in deciding 
whether a confession is voluntary or not is the position of the person who 
held out the inducement, for it is now clearly established that it is only an 
inducement held out by a person in authority that will make a confession 
involuntary. In R. v. Thompson, 2 Q.B. 12, Cave, .1., said a con
fession must be free and voluntary. “If it Hows from hope or fear, 
excited by a person in authority, it is inadmissible.”

A person in authority means, generally speaking, anyone who has 
authority or control over the accused or over the proceedings or the prose
cution against him. And the reason that it is a rule of law that confessions 
made as the result of inducements held out by persons in authority are 
inadmissible is that the authority that the accused knows such persons to 
possess may well be supposed in the majority of instances both to animate 
his hopes of favour on the one hand and on the other to inspire him with 
awe, and so in some degree to overcome the powers of his mind ; Greenleaf 
on Evidence, sec. 222. If, therefore, the prisoner when he made the 
admission was without notice or knowledge of any facts that could consti
tute either of two men to whom it was made persons in authority, it 
could not be contended that as to the prisoner they were persons in 
authority. If. v. Todd (1901), 4 Can. Cr. Cas. 514, 527, per Bain, J.

In It. v. Row (1809), R. ifc R. 153, where a prisoner had been arrested 
for theft and some of his neighbours had admonished him to consider his 
family and tell the truth, the judges were of the opinion that evidence of a 
confession he afterwards made was admissible, “ because the advice to con
fess was not given or sanctioned by any person who had any concern in the 
business.” However, in R. v. Spencer (1835), 7 C. & P. 770, Parke, B., 
said there was a difference of opinion among the judges whether a confes
sion made to one who had no authority ought to be received ; and the cases 
shew that there was no uniformity in the practice in admitting or excluding 
evidence of such confessions. But in If. v. Taylor (1839), 8 C. & P. 733, 
Patteson, .1., said that it was the opinion of the judges that evidence of any 
confession is receivable unless there has been some inducement held out by 
some person in authority; and in R. v. Moore ( 1852). 2 Den. C.C. 622, this 
opinion was embodied in a considered judgment. There it was held that 
where an inducement in reference to the charge was held out to the accused 
by the wife of the person in whose house an offence was committed that did 
not concern the master or mistress and that was in no way connected with 
the management of the house, the mistress was not a person in authority, 
and that evidence of the confession was admissible. Parke. B., in deliver
ing the judgment of the court, said : “ One element in the consideration of 
the question ns to the confession being voluntary is, whether the threat or

6
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inducement was such iis to be likely to influence the prisoner. I'erhupH it 
would luive been heller to have held (when it wbh determined that the judge 
was to decide whether the confewwloti wan voluntary) I hut in all eaaea he 
whh to decide that point upon his own view of all the cireiiniMlauceH, 
including the nature of the threat or Inducement and the character of tin 
person holding it out together, not necessarily excluding the confession on 
account of the character of the pereon holding out the inducement or threat. 
Hut a rule hna been laid down hy which we are hound that, if the Induce 
mont or threat ha* been held out. actually or couatructively, hy a peraou in 
authority, it cannot he received, however alight the threat or inducement: 
and the proHccutor, magistrate and constable is such a peraou. and so the 
master or miatreu* may he. If not held out by one in authority, they are 
clearly admissible." In il A. X K. Kncy. of Law MH, it ia aaid "The 
doctrine in Kngland at present and the prevailing doctrine in the Vidled 
State*, ia that evidence of any confession ia receivable unless there lias 
been some inducement held out by some person who had, or was supposed 
to have authority to secure the accused the promised good."

The well known rule as to the admission or rejection of a confession 
made hy a prisoner is to the effect that no confession by the prisoner is 
admissible which ia made in consequence of any threat or inducement of a 
temporal nature, having reference to the charge against the prisoner, made 
or held out h\ a person in authority; and, as stated hv Koscoe, in his work 
on Criminal Kvideiice, the tendency of the present decisions seems to lie to 
admit any confessions which do not come within this proposition. Hut the 
strict application of that rule is more or leas iiittueuced hy the peculiar 
circumstances of each case; and in each instance a good deal ia left to the 
discretion of the judge trying the cause. Taylor on Kvideiice, sec. 71MI: 
Lusse 11 on Crime*. 1th ed . vol. 3, p. Iltl* : If v. Todd (HHII). 1 Call. Cr 
Cas. 314, fil 11. per Ihihuc, .1.

The general rule is that a free and voluntary confession made by a persi u 
accused of an offence is receivable in evidence ngaiu*t him as the highest 
and most satisfactory proof of guilt, because it is fairly presumed that no 
man would make such a confession against himself if the fads confessed 
were not true. I{. v Lainhe (I7tll), - Leach C.C. ti'J3.

While the general principle ia clear that a confession by a prisoner is 
not admissible against him unless it is shewn that it was made freely and 
voluntarily, it i* not possible to settle as a rule of law the facts and eircuni 
stances that shall be deemed sufficient in till cases to make a confession a 
voluntary one or the reverse ; and, as the question must always be a mm .1 
one of law and fact, the reported ea*« * are not always consistent, and do 
not mark out precisely the grounds of admission and rejection. It may be 
taken to he settled, however, as a general proposition, that no confession i* 
admissible which ia made in consequence of an inducement of a tempera 
nature, having reference to the charge against the prisoner, held out h\ a 
person in authority.

Sir .lames Stephen, in his Digest of the Laws of Kvideiice (Article -- • 
says: “A confession is not involuntary only because it appears to hnv- 
been caused by an inducement collateral to the proceedings, or by induce 
ment a held out by a person not in authority."

X confession is not involuntary only because it was brought about by an 
inducement that is not connected with the charge : but, a* pointed out by 
Haiti, .L, in It. v. Todd (HKH), 1 fan. <>. (’as. 314, Mfi, this still leaves the 
question an open one, whether the judge, if he considers that the Induce 
ment, though it did not refer to the charge, was of such a nature ns to he 
likelv to produce an untrue confession, should reject the evidence of the 
confession as an involuntary one, or must he admit the evidence and leav. 
the jury to decide as to its credibility ?
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lu U. v. l>ay (IHIH)), 20 O.K. -Otf, tin- prisoner, who wan charged with 
murder, had heen Aral cautioned by the detective* against haying anything, 
and had then been questioned by them, and evidence of the statements made 
hy him in aimwcr to Mich question* with admitlvd at the trial before Itose, 
.)., who reavrved a vuhv for the couaidvration of the Queen's llvnch hivision 
of the High « oint (Armour, F.J., Kalcoubridgc, and Street, ,1,1.>. In 
delivering the judgment of the court, Armour, F.J., «aid:

"We think, although we reprehend the practice of i|iientioniug prisoners, 
that we cannot come to the ooncluaion that evidence obtained by Midi 
<|iic8tioning in ininlmihaible. The great weight of authority in Kiiglund and 
Ireland, and all the cuaee in which the point haa been considered by a 
court for Frown cases roeerved, go to shew that the evidence is admissible. 
We must leave it to the Legislature to determine whether the practice of 
cross-examining prlaonera is legally to obtain hereafter. Wo hold the 
evidence admissible and aflirui the conviction."

It v. Miller (1896), IH Fox C.F. 64, waa a decision by Hawkins, .1,, at 
the Liverpool Asalxes. Miller waa not in custody at the time that the 
questions were put to him. The charge wax one of murder, and evidence 
was given in support of the indictment, proving that a detective had called 
upon Miller and had said to him, “ I am going to axk you some questions on 
a very serious matter, and you luul better be careful how you answer." 
The detective had then questioned Miller as to all his movements on the 
night of Him murder and on Him following morning, and had asked him to 
produce his clothes, and when they were produced, to account for blood
stains upon them; and had, at the end of the conversation, taken the 
accused into custody upon the charge of murder. The prosecution then 
proposed to give evidence of the answers which were given by Miller to the 
question* asked him by the detective, and also to give evidence that 
subsequent inquiries which had been made tended toxhew that the statements 
made by him in answer to the detective's questions were untrue. Counsel 
for the prisoner objected to the evidence being received, upon the authority 
of K v Hraekenbur) (1893 . 17 Fox 1128; K Thompson (1893 . 2 Q B 
12; and It. v. Male ami Cooper (IHUH), 17 Fox tJKU.

Hawkins, .V, admitted the evidence, and held that no inducement was 
held out to the prisoner to make any admission, and no threat uttered or 
aux duress exercised towards him, mid that therefore his answers were 
admissible, and that they were voluntary statements which the prisoner 
was under no obligation to make. It was impossible to discover the facta 
of a crime without asking questions, and these questions were properly put. 
lie did not express dissent from any of the cases cited for the prisoner, but 
every case must be decided according to the whole of its circumstances. 
The evidence to the effect that the prisoner's answers were untrue was also 
admitted, and the prisoner was found guilty.

In II. v. Morgan (1896), 69 .1.1*. 827, Mr. Justice Cave held that answers 
to questions by the police could not be given in evidence, lie also ruled 
that where prisoners are taken Into custody at their house, what they said, 
in answer to the chargent the police station, could not be given in evi
dence against them, as it was not right, when once a prisoner was in 
custody, to charge him again at the police station in the hope of getting 
something out of him. 69 .1.1*. 827.

Hut where one of two prisoners in custody on a charge against them 
jointly, offers while in custody to make a statement, and voluntarily makes 
and signs a statement Implicating the other, and such statement is read 
over to the prisoner implicated, and the latter, after being cautioned, makes 
a confession which is taken down in writing and is signed by him, such 
confession is a voluntary one and is admissible in evidence against the 
person making It. It. v. Hirst (IHtHI), IH Fox F.F. 374 (per Hugdnlc, Q <'., 
Special Foinmlssloner at Manchester Assizes, after conferring with Five, ,1.).
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The onus of proving that admissions made by the accused were made 
voluntarily and without improper inducement or threat* i* upon the pro
secution. K. v. Thom paon, [IHIKIJ 2 tj.lt. 11! ; R. v. Rote (1898), 07 L.J.t^.B. 
-SO; R. v. Jackson (ISOS), 2 Can. (’r. (’at. 140.

Beyond tiie right the accused person undoubtedly has to have the whole 
of the conversation in which the alleged admission was made given in 
evidence (Roscoe, 11th ed., p. 51), to make a confession by a prisoner 
admisHiblo it must be affirmatively proved that such confession was free and 
voluntary, that it was not preceded by any inducement* to the prisoner to 
make a statement held out by a person in authority or that it was not made 
until after such inducement had clearly been removed. R. v. Oekermnn 
(1898), 2 Con. Cr. Cas. 262.

AdininHioHHon interrogation by person in authority.] In R. v. Thompson, 
[IHIM| 2 y.H. 12, it was held on a ease reserved by a court consisting of 
Coleridge, C.J., Hawkins, Day, Wills ami Cave, .1.1., that before a confes
sion can be received in evidence of criminality, it must be proved nffirma- 
11rely that it was free and voluntary, and was not preceded by any 
inducement held out by any person in authority. The onus is upon the 
Crown of proving that the statement was free and voluntary and not a* has 
heretofore been frequently supposed upon the prisoner to prove that the 
statement was given not voluntarily but under pressure of threats or 
inducements. The rule was there stated to be that a confession, in order to 
be admissible, must be free and voluntary; that is, must not be extracted 
by any sort of tlireals or violence, nor obtained by any direct or implied 
promises, however slight, nor by the exertion of any improper influence.

The inducement need not be held out to the prisoner direct, and, where 
it was held out by his employer to the relatives of the prisoner, it may be 
inferred that it was communicated to the prisoner. It. v. Thompson, ( 180,'!] 
2 Q.H. 12. If, however, there is no suggestion of threat or inducement, or 
of a disposition on the part of the prosecutor to manufacture evidence, the 
evidence is admissible. Rogers v. I la when, 1898, lilt Kng. Law Jour. 174 
(Russell, L.C.J., and Mathew, .1.).

In a case where the person in authority to whom the admission was made 
would not swear that he did not hold out any threat or indiyement to the 
prisoner to make the statement, it was held that such onus is not satisfied 
by the evidence of the interpreter who said that he remembered that " ain
si element the prisoner made was voluntary,'' since it was not shewn that 
the interpreter knew what was in law a voluntary statement. R. v. Char 
coal (18971. 94 C.L.J. 21» ( N. W.T. ).

A confession induced by false statements of the officer ns to the 
knowledge already obtained in regard to the alleged offence is not a free 
and voluntary confession. So where an accused was charged with stealing 
a post letter, and had made admissions in presence of a detective and n 
post office inspector, after the latter find said to him, “ There is no use your 
denying it. You were seen taking the letters out of the box. You may as 
well tell us what you did witli them, ns have it brought out in a court of 
law,” and it was admitted by the Crown that there was no evidence that 
accused was seen taking letters, it was held that the evidence was innd 
tnissible, not only because of the threat implied in the statement of the 
inspector, but because the admission had been improperly obtained by menus 
of a false statement bv a person in authority. R. v. McDonald (1898» 
32 C.L.J. 7*:t (per Scott. J., H.C. N.W.T.t.

When a statement of one accused of murder is induced by words of » 
police officer which, under all the circumstances of the case, must give ris. 
to some fear or hope of favour in the mind of the accused, such statement 
is not properly admitted in evidence against him. Brain v. Cnited States. 
(1«98), IK S.C.R. (l\S.) 1K:i. In that case, Brain was convicted of murder 
on the high seas. His arrest was effected op the arrival of the vessel at
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Halifax, ami lie wm taken to the office of a police detective, ami stripped 
and eearvhed. In the courue of the Heart'll, the detective Maid to him:
• Hram, we are trying to unravel thin horriide mystery; your position is 
rallierai! awkward one. I have had Brown in this office, ami lie made a 
statement that lie saw you do the murder." Bram replied: ‘lie couhl not 
have seen me; where wan he ?" The detective said: " lie states he wan 
at the wheel." Bruin then -aid: " Well, he could not see me from there." 
The detective then said: " Now, look here, Hram. I am satisfied that you 
killed the captain, from all I have heard from Mr. Brown; but some ol u* 
here think you could not have done all that crime alone. If you had an 
accomplice, you should say mo, and not have the blame of this horrible crime 
on your own shoulders." Hram replied; " Well, I think and many others 
on board the ship think—that Brown is the murderer ; but I don't know any
thing about it." Hram was extradited to the I'liited States; and evidence 
of the detective as to the above admissions having been admitted at the trial, 
the .Supreme Court of the United States held that a new trial should be 
granted, and that the alleged admissions wi re obtained by undue inffueiice, 
although the strict meaning of the detective's words were neither to threaten 
nor to promise.

There is much contlicl of authority in Knglnnd as to the admission of 
statements made by a prisoner to a police ofllccr in answer to the letter's 
enquiries. It was held by Mr. Justice Smith in It. v. llavin (1**0), In Cox 
Cr. Cas. 6A6, that when a prisoner |h in custody the police have no right to 
ask him questions. The same view was expressed by Cave, J., in K. v. 
Male ( IHtt:i). 17 Cox Cr. Cas. 6*9, in which he said tiiat the law does not 
allow the judge or jury to put questions in open court to a prisoner, and it 
would be monstrous if it permitted a police officer, without anyone present 
to check him, to put a prisoner through an examination ami then produce 
the effects of it against him. The police officer should keep his mouth shut 
and his ears open, should listen and report, neither encouraging nor dis
couraging a statement, but putting no questions The same learned judge 
is also reported as having stated at a nisi prias trial that he would exclude 
all evidence obtained by a system of private Interrogation of accused per
sons by the police, and that lie believed most of the judges agreed with his 
opinion. ‘JO Montreal Legal News 272.

The opposite view is, however, taken by Day, J., in It v. Hriickenhiiry 
1*93), 17 Cox Cr. (’as. 62*, wheM he admitted evldenceof statements made 

by the accused in answer to questions put by the police immediately prior 
to the arrest, and expressed his dissent from the decision in It. v. liavin, 
supra. See also It. v. ,larvis (1*07), L it. 1 C.C.It. INI. and It. v. Heave 
(1*72), li lt. 1 C.C.It. 362.

•1M Evidence for the defence.—Aft.-r tin-  ... lings
required by section 691 are completed the aroused aliail lie 
asked if lie wishes to call any witnesses.

2. Every witness rolled by the a reused who test i fies to any 
faet relevant to the ease sliall lie beard, and bis deposition 
shall lie taken in the same manner as the depositions of the wit
nesses for the prosecution.

6114 Discharge of accused.—When all the witnesses-m 
the part of the proseention and the aroused have lieen hoard, 
die justice shall, if upon the whole of the evidence he is of 
opinion that no sufficient ease is made nut to put the aroused
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il|joii his trial, discharge him ; and in such case any recogniz
ances taken in respect of the charge shall become void, unless 
somo ijerson is bound over to prosecute under the provisions 
next hereinafter contained. R.8.C. c. 174, s. 73.

.liiHtice* of the poin-u have no power on a preliminary investigutiou 
before them of u olmrge of unlawfully wounding, to reduce the charge to 
one of common assault, over which they would have summary jurisdiction. 
It. v. Lee (I8U7), 2 Can. Cr. Cas. 233.

A conviction recorded by justices in such a case upon a plea of guilty to 
the charge as reduced, is not a bar to an indictment for unlawfully wounding, 
based upon the same state of facts, and does not support a | lea of autrefois 
convict. Ibid.

In Lee's case t lie complainant hud objected to the charge being “reduced, ' 
and the justices had therefore no summary jurisdiction in the matter, and 
were bound to either discharge the accused, if upon the whole of the 
evidence they were of opinion that no sufficient case was made out to put 
the accused upon his trial (sec. f>U4), or commit him for trial by n warrant 
of commitment (Code form V., sclied. II if they thought that the evidence 
was sufficient “to put the accused on his trial." Hec. ,'dtti.

5S.V Copy of depositions. — If the justice discharge* the 
accused, and the person preferring the charge desires to prefer 
an indictment respecting the said charge, he may require tin- 
justice to bind him over to prefer and prosecute such an indict 
ment, and there the justice shall take his recognizance to
prefer ami prosecute an indictment against the accused before 
the court by which the accused would bo tried if such justice
had committed him, and the justice shall deal with the recog
nizance, information and depositions in the same way as if lu- 
had committed the accused for trial.

2. Such recognizance may lie in the form IT in schedule 
one hereto, or to the like effect.

3. If the prosecutor so bound over at his own request does 
not prefer and prosecute such an indictment, or if the gram! 
jury do not find a true bill, or if the accused is not convicted 
upon the indictment so preferred, the prosecutor shall, if tin- 
court so direct, pav to the accused .person his costs, including 
the costs of his appearance on the preliminary inquiry.

4. The court liefore which the indictment is to lie tried or 
a judge thereof may in its or his discretion order that the pro*.
ciitor shall not lie permitted to prefer any such indictment 

8 has given security for such costs to the satisfaction of 
such court or judge. R.R.O. c. 174, s. 80.

3

38
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Form U.—

form ok recognizance where tiie prosecutor requires
THE JUSTICE TO BIND HIM OVER TO PROSECUTE AFTER

THE CHARGE IS DISMISSED.
Canada,

Province of , )
County of , j

Whereas C. 1). was charged before me upon the informa
tion of E. F. that (\ I). (slate the charge), and u|)on the liear- 
ing of the said charge 1 discharged the said ('. I)., and the 
said K. F. desires to prefer an indictment against the said 
('. I). respecting the said charge, and has required me to bind 
him over to prefer such an indictment at (here describe Ihe 
next practicable sitting of the court tnj which the person dis
charged would be tried if committed).

The undersigned E. F. hereby binds himself to ]terform the 
following obligation, that is to say, that lie will prefer and 
prosecute an indictment respecting the said charge against the 
said (\ I). at (as above). And the said K. F. acknowledges 
himself bound to forfeit to the Crown the sum of $ 
in ease he fails to ]>erform the said obligation.

R F.
Taken lieforc me.

J. 8.,
J.P., (Name of County.)

The pcriion filling the office of <'ommissioner of the Dominion Police linn, 
ns such, no legal capacity to represent and act onhehnlf of Her Majesty the 
tjueen, and in laying an information in which he designated himself as 
such Commissioner of the Dominion PoHce he acted as a private individual 
and not as the legal representative of the Crown, although he declared that 
In* was acting as such commissioner on behalf of Her Majestv the (jueen. 
If v. Ht. Louie (1897), 1 Can. Cr. Cas. 141 (tjue.).

The accused having been discharged, and the commissioner having bound 
himself by recognizance to prefer and prosecute an indictment on the charge 
contained in his information, and the grand jury having thrown out the bill 
of indictment, the commissioner was held, under sec. fipfi of the l ode, to 
be personally liable for the costs incurred by the accused on the preliminary 

|ul j and before the court "f Qneen’i Bench.
An order made by the presiding judge of a criminal superior court 

awarding costs against the private prosecutor in respect of an indictment 
for assault on which the grand jury found no bill, is not subject to review 
by or appeal to the court en banc. K. v. Mosher (1899), 3 Can. Cr. ('as.

12; 32 N.S.If 138.
Where the application for such an order has been made on the last day 

•»f the term of the criminal court and judgment reserved thereon the order 
may be legally made out of term nunc pro tunc ns of the date of applica
tion. the delay in such cane being the net of the court and not being due to 
the neglect or fault of the applicant. Ibid.

33—<mw. code.
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•'»«« Committal of accused for trial. If a Justin, 
holding a preliminary inquiry thinks that the evidence is stifli- 
cient to put the accused on his trial, lie shall commit him for 
trial by a warrant of commitment, which may he made in the 
form V in schedule one hereto, or to the like effect. lt.S.C. 
c. 174, s. 73.

Form V.—
WARRANT OF COMMITMENT.

Canada,
Province of , )
County of , J
To the const aide of , and to the keeper of the

(common gaol) at , in the said county
of .

Whereas A. It. was this day charged liefore me, ,T. S., one
of llis Majesty’s justices of the |>cnco in and for the said 
county of , on the oath of C. T)., of ,
(farmer), and others, for that (<fc., slating shortly the offence) : 
These are therefore to command you the said constable to 
take the said A. B., ami him safely to convey to the (common 
goal) at aforesaid, and there to deliver him to
the kee|MT thereof, together with this precept: And 1 do hereby 
command you the said keejier of the said (common gaol) to 
receive the said A. B. into your custody in the said (common 
gaol), and there safely keep him until he shall lie thence 
delivered hy due course of law.

(liven under mv hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. 8. [ SKA!.. ]
J.P., (Name of County. )

When the accused is committed foi trial and the offence is one of t 
public nature, the prosecution is then carried on by the Government, acting 
through the Attorney-General or his substitutes; but where the offence is 
not ho much against public order as against the interest of a private indi 
vidual, the management of the case may be left in his hands as a private 
prosecutor, although it still remains under the supervision of tlie law 
officers of the Crown.

By the Act of Confederation, the administration of justice in each of 
the Provinces is entrusted to the Provincial Government, and it is therefore 
the provincial law officers of the Crown whose duty it is to conduct or 
to supervise, ns the ease may be, all criminal prosecutions. R. v. Ht. Loué 

< it Cr Cae m. 118 Que
Depositions taken liefore one magistrate should not be considered i 

another magistrate sufficient evidence to commit a prisoner upon, with' 
having seen the demeanour of the witnesses when they were giving tin t
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evidi-iive, inul ho being in » position to judge for himself of the truth ef 
their statement*. He Utierlti, 16 Cox C.C. 596.

Com nu I lu I for trill.]—The phrase ‘‘committed to prison” does not 
necessarily mean “ received into prisonv * * hut, both in common parlance 
and in legal phraseology, means " when the order is made under which the 
person is to be kept in prison.” Lord Blackburn in Mullins v. Surrey 
(1682), 51 L.J., (j.li. 145, 149.

The word “ committal ” signifies the act of the magistrate who issues the 
warrant of committal, and not the act of the officer who executes it by 
delivering the person therein named into the custody of the gaoler. Mews 
v. The CJuecii (1882), H App. Cas. 332, 344 (II.L.).

Sec. 7U3 makes provision for the speedy trial under Part LI V. with the 
prisoner's consent before the “County Court Judge’s Criminal Court ” (see 
sec. 704 i of any person “ committed to gaol for trial ” on a charge of being 
guilty of any of the offences which are mentioned in sec. f>39 as being within 
the jurisdiction of the Court of <louerai Sessions, ami for such purpose a 
person who has been bound over by a justice under sec. 001 and has either 
been unable to find bail or has been surrendered by his sureties and is in 
custody on such a charge, or who is otherwise in custody awaiting trial on 
such a charge, shall be deemed to be committed for trial. Hec. 705 (2).

•W) Copy of depositions. —Kvery one who has lieen com- 
milled for trial, whether ho ia bailed or not, may be entitled at 
any time before the trial to have oopiea of the depositions, and 
of his own statement, if any, from the officer who has the cus
tody thereof, on payment of a reasonable sum, not to exceed 
five cents for each folio of one hundred words. R.S.C. e. 174, 
- 74.

The object of a statutory provision giving prisoners the right to a copy 
of the depositions is to enable them to know what they have to answer on 
their trial, and the magistrate should therefore take down all that took 
place before him with respect to the charge. I(. v. Grady (1830), 7 C. & P. 
050; H. v. Thomas, 7 C\ & P. 718.

•V.»s Recognizances to prosecute or give evidence.
When any one is committed for trial the justice holding the 
preliminary inquiry may hind over to prosecute some jieraon 
willing to lie so bound, and hind over every witness whose 
deposition has lieen taken, and whose evidence in his opinion is 
material, to give evidence at the court before which the accused 
is to be indicted.

2. Every recognizance so entered into shall s|ieeify the 
name and surname of the person entering into it, his occupa
tion or profession, if any, the place of his residence and the name 
and number, if any, of the street in which it may lie, and 
whether he is owner or tenant thereof or a lodger therein.

•1. Such recognizance may lie either at the foot of the depo
sition or separate therefrom, and tnav lie in the form W, X or 
V in schedule one hereto, or to the like effect, and shall lie 
acknowledged by the person entering into the same, and lie sub-
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scribed bv the justice or one of the justices before whom it is 
acknowledged.

4. Every such recognizance shall bind the person entering 
into it to prosecute or give evidence (both or either as the case 
may lie), before the court by which the accused shall lie tried,

5. All such recognizances and all oilier recognizances taken
under this Act shall bo liable to be estreated in the same manner 
as any forfeited recognizance to appear is by law liable to I»- 
estreated by the court la-fore which the ' party thereto
was bound to appear. K.8.C. c. 174, as. 75 and 70.

6. Whenever any person is I annul by nsaignizance to give 
evidence la-fore a justice of the [S'liee, or any criminal court, 
in resja-ct of any offence under this Act, any justice of the 
peace, if be sees fit, u|am information being made in writing, 
and on oath, that such person is about to abscond, or lias 
absconded, may issue bis warrant for the arrest of such person ; 
and if such |a-rson is arrested any justice of the |ience, u|ain 
being satisfied that the ends of justice would otherwise la- 
defeated, may commit such |s-rson to prison until the time at 
which be is bound by such recognizance to give evidence, 
unless in the meantime be produces sufficient sureties; but any 
person so arrested shall Is- entitled on demand to receive a copy 
of the information u|hiii which the warrant for bis arrest was 
issued. 48-40 V., c. 7, s. 0.
Form W.—

RECOGNIZANCE TO PROSECCTE.
Canada,

Province of , (
County of , )

Bo it rememliered that on the day of
in the year , C. D., of , in tin

of , in the said county of
(farmer), personally came before me , a justice of
the peace in and for the said county of . and
acknowledged himself to owe to our Sovereign lord the King, 
his heirs and successors, the sum of , of good and lawful
current money of Canada, to Is- made and levied of bis goods 
and chattels, lands and tenements, to the use of our Sovereign 
Lord the King, his heirs and successors, if the said C. I), fails 
in the condition endorsed for hereunder written)

Taken and acknowledged the day and year first alsive men
tioned at , before me.

,T. 8..
J.P., (Name of Cou ni a-1

0606
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CONDITION TO PROSECUTE.

The eomlition of the written ( or uhovo) written recogniz
ance is sueli that whereas one A. li. was this da)' charged before 
me, J. S., a justice of the peace within mentioned, for that 
(dir., os in Z/ic caption of the depositions) ; if, therefore, he, the 
said ('. D., a|i|* ars at the court liy which the said A. 11. is or 
shall lie tried * and there duly prosecutes such charge, then the 
said recognizance to l>c void, otherwise to stand in full force uud 
virtue.

Form X.—

COONIZANCE TO PROSECUTE AN!> UIVE EVIDENCE.

(Some an the hint form, to the antrrinl' * and then thon): 
And there duly prosecute such charge against the said A. B. 
for the offence aforesaid, and gives evidence thereon, as well 
to the jurors, who shall then import- into the said offence, as 
also to them who shall pass upon the trial of the said A. B., 
then the said recognizance to be void, or else to stand in full 
force and virtue.

Form Y.—
COGNIZANCE TO GIVE EVIDENCE.

(Same an the hint form hot one, to the ontrrint',* nod then 
thut):—And there gives such evidence as he knows u|mn the 
charge to be then and there preferred against the said A. B., for 
the offence aforesaid, then the saitl recognizance to Is- void, 
otherwise to remain in full force and virtue.

IN Witness refusing to be bound over.—Any wit- 
ness who refuses to enter into or acknowledge any such reeog- 
nizance as aforesaid may lie committed by the justice holding 
the inquiry by a warrant in the form 7. in schedule one hereto, 
or to the like effect, to the prison for the place where the trial is 
to he hail, there to he kept, until after the trial, or until the wit
ness enters into such a recognizance ns aforesaid liefore a justice 
of the pence having jurisdiction in the place where the prison is 
situated: Provided that if the accused is afterwards dis
charged any justice having such jurisdiction may order any 
such witness to lie discharged by nn order which may lie in the 
form AA in the said schedule, or to the like effect. H.8.C. 
e. 174, ss. 78 and 70.
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Fobm Z.—

Criminal Ciiiie.

COMMITMENT OF A WITNESS FOB REFUSING TO l:\TKB INTO THE 
BEI OUN1ZANCE.

Canada,
Province of , |
Comity of , J
To all or any of the |ieaee officers in the said county of

and to the keeper of the common gaol of the said 
county of , at , in the «aid countv
of

Whereas A. It. was lately charged liefore the undersigned 
(name of the justice of the peace), a justice of the iieaee in a id 
for the said county of , for that (ifr., as in the sum
mom to the witness), and it having Wn made to ap|iear to 
(me) upon oath that K. F., of , was likely to give
material evidence for the proaecnfion, (/) duly issued (mi/) 
summons to the said E. F., requiring him to Is» and appear 
liefore (me) on , at or before such other justice
or justices of the |ieaoe as should then lie there, to testify 
what he knows concerning the said charge so made against 
the said A. It. as aforesaid; and the said K. F. now appearing 
liefore (me) (or I icing brought liefore (me) by virtue of a war 
rant in that behalf to testify as aforesaid), has I wen now exam
ined before (me) touching the premises, hut 1 icing by (met 
required to enter into a recognizance conditioned to give evi
dence against the said A. B„ now refuses so to do; These 
are, therefore, to command you, tin- T officers, or any
one of you, to take the said K. F. and him safely convey to 
the common gaol at . in the county aforesaid, and
there deliver him to the said kisqier thereof, together with 
this precept: And I do hereby command you, the said kee|ier 
of the said common gaol, to receive the said E. F. into vour 
custody in the said common gaol, there to imprison and safely 
keep him until after the trial of tile said A. B. for the offence 
aforesaid, unless in the meantime the said E. F. duly enters 
into such recognizance ns aforesaid, in the sum of liefore
some one justice of the |ienee for the said county, conditioned 
in the usual form to apjiear at the court by which the said A. II 
is or shall lie tried, and there to give evidence upon the charge

25
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which shall lheu uml there he preferred against the said A. H. 
for the offence aforesaid.

Given under my hand and seal this day of ,
in the year , at , in the county aforesaid.

J. S., [seal.]
J.P., (Xante of County.)

Form AA.—

SUHSEQUENT OH 11ER TO Dial’ll AROK TIIE WITNESS.

Canada,
Province of , |
County of , )
To the keeper of the common gaol at , in the county

of , aforesaid.
Whereas by (my) order dated the day of

(tntlanl) reciting that. A. B. was lately before then charged 
before (me) for a certain offence therein mentioned, and that 
E. F. having appeared liefore (me) and 1 icing examined as a 
witness for the prosecution on that liehalf. refused to enter 
into recognizance to give evidence against the said A. B., and 
I therefore thereby committed the said E. F. to your custody, 
and required you safely to keep him until after the trial of the 
said A. B. for the offence aforesaid, unless in the meantime 
lie should enter into such recognizance as aforesaid ; and 
whereas for want of sufficient evidence against the said A. B., 
tha said A. B. has not lieen committed or holden for hail for 
the said offence, hut on the contrary thereof has lieen since dis
charged, and it is therefore not necessary that the said E. F. 
should lie detained longer in your custody : These are there
fore to order and direct you. the said kee|ier, to discharge the 
said E. F. out of vour custody, as to the said commitment, and 
suffer him to go at large.

Given under niv hand and seal, this day of ,
in the veer , at. , in the county aforesaid.

,T. S. [seal.]
J. P., (Name of County.)

IKNt. Transmission of documents. The following docu
ments shall, as soon as may he after the committal of the 
accused, lie trail smiled to the clerk or other projier officer of the 
court bv which the accused is to lie tried, that is to say, 
the information, if any, the depositions of the witnesses, the
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exhibits thereto, the statement of the accused, and all recogniz
ances entered into, and also any depositions taken before a 
coroner, if any such have liecn scut to the justice.

2. When any order changing the place of trial is made the 
person obtaining it shall serve it, or an office copy of it, upon 
the (lersoii then in possession of the said documents, who shall 
thereupon transmit them and the indictment, if found, to the 
officer of the court before which the trial is to take place. R.S.C. 
c. 174, s. 77.

It has been held by the Supreme Court of Nova Scotia that where the 
accused is admitted to bail under Cr. Code 601 without being committed for 
trial, the depositions need not he transmitted by the justice, under sec. GOO, 
to the oflicer of the court in which an indictment is to be preferred. It. v. 
James Gibson (1896), 3 Can. Cr. Cas. 451.

Semble, an accused person may, u|>on a preliminary enquiry, waive the 
preliminary examination into the charge and consent to be committed for 
trial without any depositions being taken; but as the “charge” in the 
County Judges’ Criminal Court must be prepared from the depositions (Cr. 
Code 767), the accused, committed without depositions having been taken, 
has no right to elect to be tried at the County Judges’ Criminal Court. 
Ibid.

001 Rule as to bail. —When any person appears before 
any justice charged with an indictable offence punishable by 
imprisonment or more than five years other than treason or an 
offenee punishable with death, or an offence under Part IV. of 
this Act, and the evidence adduced is, in the opinion of such 
justice, sufficient to put the accused on his trial, lmt does not 
furnish such a strong presumption of guilt as to warrant his 
committal for trial, the justice, jointly with some other justice, 
may admit the accused to bail upon his procuring and produc
ing such surety or sureties as, in the opinion of the two justices, 
will be sufficient to insure his appearance at the time and place 
when and where he ought to lie tried for the offenee; and there
upon the two justices shall take the recognizances of the accused 
and his sureties, conditioned for his ap|>carance at the time 
and place of trial, and that he will then surrender and take his 
trial and not depart the court, without leave; and in any case in 
which the offenee commited or suspected to have been com
mitted is an offenee punishable by imprisonment for a term 
less than five years any one justice before whom the accused 
appears may admit to hail in manner aforesaid, and such justice 
or justices may, in his or their discretion, require such bail to 
justify upon oath as to their sufficiency, which oath the said 
justice or justices may administer; and in default of such per
son procuring sufficient bail, such justice or justices may com-
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mit him to prison, there to he kept until delivered according to 
law.

2. The recognizance mentioned in this section shall be in 
tlu form BI1 in schedule one to this Act. It.S.C. c. 174, s. 81.

• (Amendment of 1000.)
3. Where the offence is one triable by the Court of Genera! 

or Quarter Sessions of the Peace and the justice is of opinion 
that it may better or more conveniently lie so tried, the condi
tion of the recognizance may be for the appearance of the 
accused at the next sittings of that court, notwithstanding that 
a sittings of a superior court of criminal jurisdiction capable 
of trying the offence intervenes.

Form BB.—(As amended 1900.)

RECOGNIZANCE OF BAIL.
Canada,

Province of , )
County of , )

Be it remembered that on the day of , in
the year , A. B., of (labourer) I* M., of

, (grocer), and N. O., of , (butcher), person
ally came before (us) the undersigned, (two) justices of the 
peace for the county of , and severally acknowledged
themselves to owe to our Sovereign Lord the King, his heirs 
and successors, the several sums following, that is to say : the 
said A. B. the sum of , and the said L. M. and N. O.
the sum of , each, of good and lawful current money
of Canada, to he made and levied of their several goods and 
chattels, land and tenements respectively, to the use of our 
said Sovereign Lord the King, his heirs and successors, if he. 
the said A. B., fails in the condition endorsed (or hereunder 
written).

Taken and acknowledged the day and year first nliovo men 
tioned, at. before us.

J. S„
J. N..

J.P., (Name of County. )
The condition of the within (or nlmvo written recogniz

ance, is such that whereas the said A. B. was this day charged 
hefore (us), the justices within mentioned for fl at (etc., as 
in the. warrant) : if, therefore, the said A. B. appears at the 
next superior court of criminal jurisdiction (orcourt, of gen-
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oral or quarter stssions of the peace) to be liolden in ami for 
the county of , and there surrenders himself into the
custody of the keeper of the common gaol (or lock-up house) 
there, and pleads to such indictment as may be found against 
him by the grand jury, for in and respect to the charge afore
said, and takes his trial upon the same, and does not depart 
the said court without leave, then the said recognizance to be 
void, otherwise to stand in full force and virtue.

Before the h<1«1 ition of the third sub-section in 1900, it wus doubtful 
whether the procedure thereby ndopted could formerly lie followed, mid as a 
consequence petty cases were frequently sent to the Assizes which might 
very well be tried by the Sessions.

To deny or obstruct a party from being bailed where that security ought 
to be accepted and has been actually tendered is an offence punishable by 
indictment as well as by action at law. Petersdorff on Bail, 513.

Where the accused was committed for trial, and bail taken for his appear- 
unce at the next sittings of a court of competent jurisdiction, but he was not 
called at that sittings, but at the next following, when he failed to appear, 
it was held that an estreat of the bail was invalid. Re Cohen’s Bail (1890). 
32 C.L.J. 412 (Armour, C.J., Falconbridge and Street, JJ.).

A defendant charged with offering money to a person to swear that A., 
B. or <-. gave him a certain sum of money to vote for a candidate at an 
election, was admitted to bail and the recognizance taken by one justice of 
the pence. It was held that the offence was not an attempt to commit the 
crime of subornation of perjury, but something less, being an incitement to 
give false evidence or particular evidence regardless of its truth or false
hood and was a misdemeanour at common law, and that the recognizance 
was properly taken by one justice, who had power to admit the accused to 
bail at common law, and that section (iOl of the Code did not apply. R. v. 
Cole (1902), 38 C.L.J. 260 (Ont.).

The common law jurisdiction as to crime is still operative, notwith
standing the Code, and even in cases provided for by the Code, unless there 
is such repugnancy as to give prevalence to the later law. Ibid.

See also note to secs. 600 and 603.

«0*4 Bail after committal.—In ease of any offence 
other than treason or an offence punishable with death, or an 
offence under Part IV. of this Act, where the accused hns been 
finally committed ns herein provided, any judge of anv superior 
or county court, having jurisdiction in the district or county 
within the limits of which the accused is confined, may, in his 
discretion, on application made to him for that purpose, order 
the accused to he admitted to hail on entering into recognizance 
with sufficient sureties before two justices, in such amount as 
the judge directs, and thereupon the justices shall issue a 
warrant of deliverance as hereinafter provided, and shall attach 
thereto the order of the judge directing the admitting of the 
accused to bail.

2. Such warrant of deliverance shall he in the form Of in 
schedule one to this Aet. B.S.O. e. 174, s. 82.
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Fobm CC.—(As amended 1900.)

WARRANT OF DELIVERANCE ON BAIL BEING GIVEN FOR A 
PRISONER ALREADY COMMITTED.

Canada,
County of , |
Province of , J
To the keeper of the common gaol of the county of 

at , in the said county.
Whereas A. B., late of , (labourer), has before fus)

(two) justices of the peace in and for the said county of
, entered into his own recognizance, and found sufficient 

sureties for his appearance at the next superior court of crim
inal jurisdiction (or court of general or quarter sessions of 
the peace), to he holden in and for the said county of ,
to answer our Sovereign Lord the King, for that (etc., ns in 
the commitment), for which he was taken and committed to 
your said common gaol: These are, therefore, to command you, 
in Hie Majesty’s name, that if the said A. B. remains in your 
custody, in the said common gaol for the said cause, and for 
no other, you shall forthwith suffer him to go at large.

Given under our hands and seals, this day of ,
in the year , at , in the county aforesaid.

,T. S., ("seal.]
J. N„ [seal.]

J. P., (Name of County.)
The old courts of Oyer ami Terminer and General Gaol Delivery have 

been done away with in most of the provinces. The amendment consists 
in the substitution of the expression “ superior court of criminal jurisdic
tion ” for the words “court of oyer and terminer or general gaol delivery ” 
which were used in the old forms BB. and CC.

liOll Bail by Superior Court. No judge of a County 
Court or justices shall admit any person to hail accused of 
treason or an offence punishable with death, or an offence 
under Part IV. of this Act, nor shall any such person he admit
ted to bail, except by order of a superior court of Crim
inal jurisdiction for the Province in which the accused stands 
committed, or of one of the judges thereof, or, in the Province 
of Quebec, by order of a judge of the Court of King’s Bench 
or Superior Court. R.S.C. e. 174, s. 83.

See note to sec, G04.
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«04 Application for bail after committal.—When 
any person has Itecn committed for trial by any justice the pris
oner, his counsel, solicitor or agent may notify the committing 
justice, that ho will, as soon as counsel can l>e hoard, move 
before a superior court of the Province in which such person 
stands commitcd, or one of the judges thereof, or the judge 
of the County Court, if it is intended to apply to such judge, 
under section 002, for an order to the justice to admit such 
prisoner to bail,—whereupon such committing justice shall, 
as soon as may be, transmit to the clerk of the Crrwn, or the 
chief clerk of the Court, or the clerk of the County Court or 
other proper officer, as the case may lie, endorsed under his hand 
and seal, a certified copy of all informations, examinations 
and other evidence, touching the offence wherewith the prisoner 
has been charged, together with a copy of the warrant of com
mitment, and the packet containing the same shall he handed 
to the person applying therefor, for transmission, and it shall 
be certified on the outside thereof to contain the information 
concerning the case in question. R.S.C. c. 174, s. 93.

2. U|K)n such application to any such court or judge the 
same order concerning the prisoner lieing hailed or continued in 
custody, shall lie made as if the prisoner was brought up upon 
a habeas corpus. R.S.C. c. 174, s. 94.

3. If any justice neglects or offends in anything contrary 
to the true intent and meaning of any of the provisions of this 
section, the court to whose officer any such examination, 
information, evidence, bailment or recognizance ought to have 
been delivered, shall, upon examination and proof of the 
offence, in a summary manner, impose such fine upon every such 
justice as the court thinks fit. R.S.C. c. 174, s. 95.

Admitting to bait.]—Where there is danger that accused persons, com
mitted for trial, may purposely allow their bail to be forfeited with the 
view of avoiding scandal, the court, on an application to admit them to 
bail, should require the bail to be of a substantial amount. K. v. Stewart 
(1900), 4 Can. Cr. Cas. 131 (Man.).

The propriety of admitting to bail a prisoner charged with an offence 
which was formerly a felony is to be determined with the probability of his 
appearing to take his trial and not with reference to the guilt or innocence 
of the party. Short & Mellor’s Crown Prac. 376.

Where a prisoner committed for trial on a charge of manslaughter would 
ordinarily be admitted to bail, hail will not be refused because the Crown 
prosecutor swears to a belief that he can prove the offence to have been 
murder. R. v. Spieer (1901), 6 Can. Cr. Cm. 229.

Bail is a delivery or bailment of a person to his sureties, upon their 
joining, together with himself, in sufficient security for his appearance, he 
being supposed to continue in their friendly custody instead of going to 
jail. Rlackstone’s Com. Vol. 4, p. 296: “He that is bailed is, in supposition
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of law, still in custody, and the parties that take him to bail are in law his 
keepers, and may re-seize him to bring him in at any time."’ 2 Hawkins, 
P.C. 124.

" If a person be bailed by insufficient sureties he maybe required, either 
by him who took the bail, or by any one who hath power to bail him. to find 
better sureties, and on his refusal may he committed, for insufficient 
sureties are ns none." Bacon’s Abridg., title “ bail.” So. where it was 
sworn that bail was fictitious and utterly worthless, and the accused refused 
to state who they were, or where they were to be found, or that they had any 
existence, an order was made requiring him to find other sureties within 
four days, and put in good and sufficient bail before the judge making the 
order, ami that otherwise the accused should be recommitted to jail, K. v. 
Mason (1809), 5 Ont. Pr. 125, per Morrison, .1.

The reason for committing persons to prison before trial is for the pur
pose of ensuring their appearance to take their trial, and the same principle 
is to be adopted on an application for bailing a person committed to take 
his trial, and it is not a question as to the guilt or innocence of the prisoner. 
Hughes, Co. .1., Elgin, in K. v. Brynes (18(i2), 8 V.C.L..I, 76; If. v. Scaife,
9 Dowl. P.C. 553. But it is necessary to see whether the offence is serious, 
and whether the evidence is strong, and whether the punishment for the 
offence is heavy. So where on a charge of arson the evidence was strongly 
presumptive of guilt, and there was evidence that the prisoner had 
endeavoured to purchase his escape from the custody of the constable who 
had arrested him, the judge's discretion is properly exercised by refusing 
bail. Ibid. The probability of the accused voluntarily appearing to take 
his trial does not, in contemplation of law, exist when the crime charged is 
of the highest magnitude, the evidence in support of the charge strong, and 
the punishment the highest known to the law. In such case the judge will 
not interfere to admit to bail. Baronnet’s Case (1852), 1 E.& B. 1 : but when 
either of these ingredients is wanting, the judge has a discretion which he 
will exercise. Ex parte Maguire (1857), 7 L.f.R. 57, per Power, Circuit 
Judge, for the district of Quebec. But if these elements be combined in any 
case bail will be refused. Ex parte Corriveau (185G), G L.C.R.249; Ex parte 
Robinson (1854), 25 Eng. Law & Eq. R. 215.

If a true bill has been found by the grand jury, that fact will have great 
weight in the question of admitting to bail, but it is not conclusive as to 
the prisoner’s right to bail ; and if upon reading the depositions against 
him, they are found to create but a very slight suspicion of the prisoner’s 
guilt, he should be admitted to bail, notwithstanding the refusal of the 
Crown officers to consent. Ex parte Maguire ( 1857), 7 L.C.R. 57.

If the depositions afford a presumption of guilt, at least so strong that a 
grand jury would in the opinion of the judge hearing the application for 
bail, find a true bill for murder against the accused, the application should 
be refused. R. v. Mullady and Donovan (18G8), 4 Ont. Pr. 314, per Draper, 
C.J. Prisoners charged with murder will not be admitted to bail unless it 
be under very extreme circumstances, as where facts are brought before the 
court to shew that the indictment cannot be sustained. It. v. Murphy 
(1853), 2 N.S.R. 158. But the court has undoubted power to admit to bail 
in cases of murder. Re Bartlemy (1852), 1 E. & B. 8.

The object to be kept in view is the ensuring the appearance of the 
parties and not the punishment, but the court cannot overlook the magnitude 
of the crime charged, and the probable testimony to be adduced in support. 
And in Newfoundland some of the persons charged with murder alleged to 
have been committed during a riot were admitted to bail on the postpone
ment of their trial, where the witnesses for the defence, numbering about 
seventy, were engaged to prosecute their employment in the sen fishery and 
their detention would deprive them of their means of livelihood at the only 
season when they could earn it for themselves, the court discriminating as
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to the parties to lie liberated on an analysis of the testimony. R. v. Coady 
(1885), Morris* Newfoundland Decisions58.

In Kx parte Baker (1872), 11 Revue Critique ((jue.) 4(i, a verdict of wilful 
murder has been returned at a coroner's inquest, and a true bill subsequently 
found by the grand jury against the accused, lie was tried and the jury 
differed in opinion and were discharged. It did not appear how the jury 
were divided, or what was the precise obstacle to their unanimity. Applica
tion was made by the prisoner's counsel for permission to give bail for his 
appearance to take another trial, and on the return of a writ of habeas 
corpus before the full Court of (Queen’s Bench (Duval, C.J., Caron, Drum
mond, Badgleyand .Monk, J.F.,) the accused was admitted to bail, himself in 
£500, and two sureties for £250 each.

The mere circumstance that the accused is able to give any reasonable 
amount of bail which may be asked of him is not per se a ground for the 
application. It. v. McCormick, 17 Irish Common Law Rep. 411.

It is for the court to exercise a sound discretion, and if satisfied that not
withstanding the ordering of bail, the prisoners are, in view of all the cir
cumstances, likely to be forthcoming at the proper time to answer the charge, 
bail may be ordered. R. v. Keeler (1877), 7Ont. Pr. 117, 120, per Harrison, 
C.J.; R. v. Wood, 9 Ir. L.R. 71; It. v. Gallagher, 7 Ir. C.L. 19: It. v. Mc- 
Cartie, 11 Ir. C.L. Ih8.

If the offence be not very serious and the depositions disclose no more 
than slender grounds of suspicion, bail may be allowed. It. v. .Jones, 4 
U.C.R. (0.8.) 1H.

The court should not, on an application for bail, weigh and decide the 
question of credibility of witnesses. It. v. Keeler ( 1877), 7 Ont. Pr. 117,1211.

Where a habeas corpus has been issued, the court has power to admit 
persons to bail when accused of any felony, including murder. It. v. Fitz
gerald, 3 Ü.C.R. (O.8.) 300; R. v. Higgins, 4 V.C.K. (0.8.) 83.

By 32 & 33 Viet. (Can.), ch. 30, secs. (11 and 02 (now Cr. Code004), any 
judge of a court of superior criminal jurisdiction in Ontario was empowered 
to act on an application for bail ns if the party were brought before the full 
court for that purpose under a writ of habeas corpus. It. v. Chamberlain, 1 
C.L.J. 157. In habeas corpus proceedings, when the prisoner, with the 
depositions and warrant of commitment and the habeas corpus, are duly 
returned, the court are to consider whether they will discharge, bail, or 
remand him : and they may take a reasonable time for that purpose, and may 
bail him de die in diem, or direct him to be detained in custody until they 
shall have come to decision. Chitty's Criminal Law, Vol. 3, p. 128. Anil 
if the court ascertain that there was no pretence for imputingto the prisoner 
any indictable offence, they will discharge him. Ibid. A judge cannot 
ascertain if there was a pretence for imputing an indictable offence unless 
the depositions are before him that he may judge whether the charge of the 
prisoner having committed such offence is well or ill founded; and a writ of 
habeas corpus should not issue where no depositions have as yet been taken 
by the magistrate, and the accused remains in custody on remand pending 
a preliminary inquiry before the magistrate, such remand having been granted 
to enable the prosecution to supply evidence in support of the charge. R. v. 
Cox (1888), Hi Ont. R. 228, per McMahon, J. In the same ease it was held 
that, although the statutory power of superior court judges to admit any 
person accused of felony or misdemeanour to bail “when they think it right 
to do so ” (Criminal Procedure Act, R.S.C. 174, sec. 83), gives authority to 
admit to bail in cases whe*e tlm accused has not been finally committed for 
trial, bail should not lie granted after the refusal of the magistrate to grant 
same, unless the court can say that he had not exercised a sound discretion 
in refusing it, or unless the depositions of the witnesses have been taken, 
by a perusal of which the court could judge of the nature of the case likely 
to be presented at the trial in ease the prisoner were commited for trial. R.
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v. ('ox (1888), Iti Out. K. 12li8, 1232, per McMahon, .1. Se<*. 83 of the Crim
inal Procedure Act was the basis of the present sec. 003 of the Code, and 
although the savior clause, containing the words quoted, has not been 
repeated in the ('ode enactment, it would seem that its omission had made 
no change in the law.

The Habeas Corpus Act, 31 Car. II., eh. 12, sec. 7, provides as follows:—
'1 That, if any person or persons shall be committed for high treason or 

felony, plainly and specially expressed in the warrant of commitment, upon 
his prayer or petition in open court, the first week of the term, or first day 
of the sessions of oyer and terminer and general gaol delivery to be brought 
to his trial, shall not lie indicted some time in the next term, sessions of 
oyer and terminer or general gaol delivery after such commitment, it shall 
and may be lawful to and for the judges of the Court of King's Bench and 
justices of oyer and terminer or general gaol delivery, and they are hereby 
required upon motion to them made in open court the last day of the term, 
sessions or general gaol delivery, either by the prisoner or anyone on his 
behalf, to set at liberty the prisoner upon bail, unless it appears to the judges 
and justices upon oath made, that the witnesses for the King could not be 
produced the same term, sessions or general gaol delivery, and if any person 
committed as aforesaid, upon his prayer or petition in open court the first 
week of the term or first day of the sessions of oyer and terminer and 
general gaol delivery, to be brought to his trial shall not be indicted and tried 
the second term, sessionsof oyer and terminer and general gaol delivery after 
his commitment, or upon his trial shall be acquitted, he shall be discharged 
from his imprisonment.”

Under this statute the Crown is not obliged to do more than indict at the 
first assize after commitment, and have the prisoner tried at the second 
assize thereafter. K. v. Bowen, 9 C. <fc I*. 509: R. v. Keeler (1877), 7 Ont.
Pr. 117, 123.

The assignment of that period by the statute is a declaration that in the 
absence of any special reason to the contrary, the prosecutor having had his 
vigilance excited by the prayer of the defendant in open court, should be 
allowed that period for preparing and getting up the case for the Crown, 
without having the safe custody of the prisoner interfered with. R. v. Mc- 
< 'art if, 1 l Ir. C.L. 194.

«05. Warrant of deliverance. -Whenever any justice 
or justices admit to bail any person who is then in any prison 
charged with the offence for which he is so admitted to bail, 
such justice or justices shall send to or cause to be lodged with 
the keeper of such prison, a warrant of deliverance under his or 
their hands and seals, requiring the said keeper to discharge the 
person so admitted to hail if he is detained for no other offence, 
and upon such warrant, of deliverance being delivered or lodged 
with such keeper, he shall forthwith obev the same. TÎ.S.C. 
e. 174, s. 84.

•><MS Warrant for the arrest of a person about to 
abscond. Whenever a person charged with any offence has 
been hailed in manner aforesaid, it shall be lawful for any 
justice, if he sees fit, upon the application of the surety or of 
either of the sureties of such person and upon information being
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made in writing and on oath by such surety, or by some person 
on his behalf, that there is reason to believe that the person 
so bailed is about to abscond for the purpose of evading justice, 
to issue his warrant for the arrest of the person so bailed, and 
afterwards, upon lining satisfied that the ends of justice would 
otherwise lie defeated, to commit such person when so arrested 
to gaol until his trial, or until he produces another sufficient 
surety, or other sufficient sureties, as the case may lie, in like 
manner as before.

MU Delivery of accused to prison.—The constable or 
any of the constables, or other person to whom any warrant of 
commitment authorized by this or any other Act or law is 
directed, shall convey the accused person therein named or 
described to the gaol or other prison mentioned in such warrant, 
and there deliver him, together with the warrant, to the keeper 
of such gaol or prison, who shall thereupon give the constable 
or other person delivering the prisoner into his custody, a 
receipt for the prisoner, setting forth the state and condition of 
the prisoner when delivered into his custody.

2. Such receipt shall lie in the form Dll in schedule one 
hereto. H.S C. c. 174, s. 85.

Form DD.—

gaoler's receipt to tiie const able for the 
PRISONER.

I hereby certify that I have received from 
W. T., constable, of the county of , the
body of A. B., together with a warrant under 
the hand and seal of J. S., Esquire, justice of 
the peace for the said county of , and that
the said A. B. was solier (or an the case may he), 
at the time lie was delivered into my custody.

P. K.,
Keeper of the common yaol of the said county.
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PART XLVT.

INDICTMENTS.
Sect.
608. Indictments need not Ic on parchment.
609. Statement of venue.
610. Heading of indictment.
611. Form and contents of counts.
612. Offences may be charged in the alternative.
613. Certain objections not to vitiate counts.
6H. Indictment for high treason or treasonable offence.
615. Indictments for libel.
616. Indictments for perjury and certain other offences.
611. Particulars.
618. Indictment for pretending to send money, etc., in letter.
619. Indictments in certain cases.
620. Property of body corporate.
621. Indictment for stenting ores or minerals.
622. Indictment for offences in respect to postal cards, etc.
623. Indictments against public servants.
621,. Indictment for offences respecting letter bags, etc.
625. Indictment for stealing by tenant or lodger.
626. Joinder of counts and proceedings thereon.
627. Accessories after the fact, and receivers.
628. Indictment charging previous conviction.
629. Objections to an indictment.
630. Time to plead to indictment.
681. Special pleas.
632. Depositions and judge’s notes on former trial.
633. Second accusation.
tiSli. Plea of justification in case of libel.

«0X Indictments need not be on parchment.—It
-linll not bo necessary for any indictment or any record or docu
ment relative to any criminal ease to lie written on parch
ment. N.S.C. c. 174. s. 103.

:n—HUM. CODE.
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1500 Statement of venue. It slmll not Ik* necessary to 
state any venue in the body of any indictment, and the district, 
county or place named in the margin thereof, shall he the venue 
for all the facts stated in the body of the indictment; hut if 
local description is required, si h local description shall he 
given in the body thereof. R.S.C. c. 174, s. 104.

Venue.] The visne of the place of trial—the venue—is regularly the 
visile of the place of the crime, i.e., the same county, district or place ; 
and the trial then takes place by a jury of that county or district taken 
from a panel summoned by the sheriff of the same. Mulott v. It. ( 1886), 
1 B.C.R., pt. 2, p. 212; Sproule v. K., 1 14.1'.It., pt. 2, p. 210, and sub- 
nom; 10- Sproule, 12 Can. 8.C.K. 140. 14ut by reason of the extended 
jurisdiction of justices to hold preliminary enquiries in certain cases 
although the offences were not within the territory for which they were 
commissioned to be justices (see secs. 553-56(1), a committal for trial, and 
consequently the trial itself may he in another district. A justice has 
under sec. 554 jurisdiction to compel the attendance of an accused person 
for the purpose of a preliminary inquiry to be held by him if the charge 
against the person accused is that he has committed an indictable offence 
in any part of the same province, and is. or is suspected to be, or resides, or 
is suspected to reside, within the territorial limits of the justice’s district. 
See. 554. Jurisdiction also attaches on a charge of receiving stolen pro
perty, if the theft took place within the justice's limits, or if the accused 
has the stolen property within such limits in his possession, although 
stolen or unlawfully acquired or unlawfully received elsewhere. Sec. 554. 
If. however, an accused person is brought before a justice charged with an 
offence committed out of the limits of the latter’s jurisdiction but over 
which he has jurisdiction by reason only of such special provisions, tin- 
justice has n discretion after hearing both the prosecution and the defence 
on the question of removal, and at any stage of the preliminary enquiry, 
to order the accused to be taken by a constable before a justice whose 
territorial jurisdiction extends over the place where the offence was com 
mitted. Sec. 557.

Objection to venue.]—An objection to the jurisdiction in respect of venue 
had formerly to be raised by a special plea to the indictment. R. v 
O'Rourke, 1 O.R. 4(14, which plea was required to be duly verified by 
affidavit or otherwise. R. v. Malott (1885), 1 B.C.R., pt. 2, p. 207: 
Maloti v. I.’. (1886), I B.C.R., pt. _. p. 212; but see. 631 abolishes that 
form of special plea, and any such ground of defence may now be relied on 
under the plea of not guilty. Sec. (531 (2).

Change of venue.]—See sec. 601).

010. Heading of indictment.—It shall not he necessary 
to state in any indictment that flic jurors present upon oatli or 
affirmation.

2. It shall lie sufficient if an indictment begins in one of 
the forms EE in schedule one hereto, or to the like effect.

3. Any mistake in the heading shall, upon being discovered, 
lie forthwith amended, and whether amended or not, shall 1» 
immaterial.
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Form EE.—
In the (name of the court in which the indict

ment is found).
The jurors for our Lord the King present 

that
( Where there are more counts than one. add 

at the beginning of each count) :
“ The said jurors further present that

<»l I Form and contents of counts. Every count of an 
indictment shall contain, and shall lie sufficient if it contains, 
in substance a statement that the accused has committed some 
indictable offence therein specified.

2. Such statement may lie made in popular language with
out any technical averments or any allegations of matter not 
essential to be proved.

3. Such statement may be in the words of the enactment 
describing the offence or declaring the matter charged to lie 
an indictable offence or in any words sufficient to give the 
accused notice of the offence with which he is elm ed.

4. Every count shall contain so much detail ; the circum
stances of the alleged offence as is sufficient to ve the accused 
reasonable information as to the act or omi in to be proved 
against him, and to identify the transactio (erred to: Pro
vided that the absence or insufficiency of such details shall not 
vitiate the count.

5. A count may refer to any section or sub section of any 
statute creating the offence charged therein, and in estimating 
the sufficiency of such count the court shall have regard to such 
reference.

fi. Every count shall in general apply only to a single trans
action.

Form FF.—
EXAMPLES OF THE MANNER OF STATING OFFENCES.

(a) A. murdered B. at , on
(b) A. stole a sack of flour from a ship called the ,

at , on
(r) A. obtained bv false pretenses from B. a horse, a cart, 

and the harness of a horse at , on
(d) A. committed perjury with intent to procure the con

viction of B. for an offence punishable with penal servitude, 
namely robbery, by swearing on the trial of B. for the rob
bery of C. at the Court of Quarter Sessions for the countv of
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Carleton, hold at Ottawa, on the day of ,
187!); tirât that lie, A. saw 15. at Ottawa, on the 
day of ; secondly, that B. asked A. to lend B.
money on a watch belonging to C. ; thirdly ; &c.

or
(e) The said A. committed perjury on the trial of B. at a 

Court of Quarter Sessions, held at Ottawa, on
for an assault alleged to have been committed by the said B. 
on C., at Ottawa, on the day of by swearing
to the effect that the said B. could not have been at Ottawa, at 
the time of the alleged assault, inasmuch as the said A. had 
seen him at that time in Kingston.

(f) A., with intent to maim, disfigure, disable or do 
grievous bodily harm to B., or with intent to resist the lawful 
apprehension or detainer of A. (or C.), did actual bodily 
harm to B. (or D.).

(g) A., with intent to injure or endanger the safety of per
sons on the Canadian Pacific Railway, did an act calculated 
to interfere with mi engine, a tender, and certain carriages on 
the said railway on , at , by (describe with so
much detail as is sufficient to give the accused reasonable 
information as to the acts or omissions relied on against him, 
and to identify the transaction).

(h) A. published a defamatory libel on B. in a certain
newspaper called the , on the day of ,
A.l). , which libel was contained in an article headed
or commencing (describe with so much detail as is sufficient 
to give the accused reasonable information as to the part of the 
publication to be relied on against him), and which libel was 
written in the sense of imputing that the said B. was (as the 
case may be).

Sufficiency of the imlictmcnl.]—The extlmplun in Code Form FF, of the 
description of offences in indictments lire intended to illustrate'the pro 
visions of ('ode sop. (511, minting to the form of pounts ; ami the operative 
effect of Form FF under hoc. 982 is not restricted to the validating of 
counts iu respect only of the particular offences for which examples are 
given in the Form, hut extends to counts for other offences. R. v. 
Skelton (1898), 4 ('an. (>. ('as. 4(57 (N.W.T.).

An indictment only states the legal character of the offence and does not 
profess to furnish the details and particulars. These are supplied by the 
depositions and the practice of informing the prisoner or his counsel of any 
additional evidence not in the depositions what it may he intended to pro
duce at the trial. Mu lea hey v. R. ( 18(58), L.R. 11, H.L. 150(5. I‘er Willes, .1. : 
Dow nie v. R. (1888), If) Can. S.C.R. 358, "75.

Kieh count of an indictment must contain a statement of all the ess* n 
tial ingredients which constitute the offence charged. R. v. Weir (No. 5) 
(1900), 3 Can. Cr. Cas. 499 (Que.).
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An indictment is tmlticient in form if it contains all tlm allegations 
essential to constitute the offence and charges in substance the offence 
vreated by the statute; and it is immaterial in whut part of the same the 
averment is contained, or that words of equivalent import are used instead 
of the language of the statute. An indictment charging hank officials with 
having made a monthly report, etc., “a wilful, false and deceptive state
ment” of and concerning the affairs of the hank, with intent to deceive, 
sufficiently charges the offence, under section 90 of The Bank Act, of hav
ing made “ a wilfully false or deceptive statement in any return or report ” 
with such intent. It. v. Weir (No. 1), 3 Can. Cr. ('as. 102, K.J.Ij. R 
(t>.B. 521.

A count in an indictment charging that the defendant acting under a 
power of attorney fraudulently sold certain bank shares ami fraudulently 
converted the proceeds ‘‘and did thereby steal the said proceeds’’ is not 
had as charging two offences, and the reference to the fraudulent sale and 
fraudulent conversion are to be taken as descriptive of the means whereby 
tlie offence of stealing under a power of attorney was committed. It. v. 
Fulton (1900), 5 Can. Cr. Cas. 30 (tjue.).

It is not necessary that an indictment which sufficiently describes that 
which is by statute an indictable offence should conclude with the words 
“against the form of the statute in such case made and provided, and 
against the peace of Our Ladv the tjueen, her Crown and v.” It. v.
Doyle (1894), 2 Can. Cr. Cas." 335 (N.S.).

Where two or more names are laid in an indictment under an alias dictus 
it is not necessary to prove them all. It. v. Jacobs (1889), hi Can. K.C.R. 
433. J. was indicted for the murder ot 4. J., otherwise called K.K. < hi the 
trial it was proved that the deceased was known by the name of K.K., but 
there was no evidence that she ever went by the other name. Meld, that 
this variance between the indictment and the evidence did not invalidate 
the conviction of J. for manslaughter. Ibid.

As a general rule the name of the person against whom an offence has 
been committed should lie given, ami any property which has been the 
subject of an offence should be described. But to prevent a crime going 
unpunished where it is impossible to give the name of the party, it is in 
such cases sufficient, as an exception to the general rule, for the grand jury 
to state that it has been committed against a person to the jurors unknown. 
It. v. Taylor (1895), R.J.Q. 4 g.B. 226.

An indictment charging that the accused unlawfully attempted to steal 
from the person of an unknown person the property of such unknown person 
without giving the name of the person against whom the offence was com
mitted or the description of the property the accused attempted to steal, is 
sufficient. It. v. Taylor (1895), K.J.tj. 4 (j.R. 226.

An indictment that does not set up in the statement of the charge all the 
essential ingredients, is defective ami cannot lie sustained. So where an 
indictment charging the publication of a defamatory libel, did not state that 
the same was likely to injure the reputation of the libelled person byexpos- 
ing him to hatred, contempt or ridicule, or was designed to insult him, it 
was held bad by reason of the omission of an essential ingredient of the 
offence. Such an indictment cannot he amended and must be set aside and 
quashed as the defect is a matter of substance. R. v. Cameron (1898), 2 
Cnn. Cr. Cas. 173 (Wurtele, J.).

It is not necessary to allege in an indictment facts which the law will 
necessarily infer from the proof of other facts which ore alleged. So where 
an indictment for unlawfully writing and publishing a defamatory libel 
omitted to allege that the libel was published maliciously, it was held that 
the indictment was nevertheless good inasmuch ns, upon proof of the publi
cation of the libil, the legal inference, until rebutted by the defendant, was 
that it was published maliciously ; and the allegation that the publication

6
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was malicious was not, therefore, a necessary averment. K. v. Munslow 
(189Ü), IS ('ox C.C. 112 (Lord Russell, C..L, Pollock, B., Wills, Charles 
And Lawrence, J.I.),

Where a person charged before a court of summary jurisdiction has a 
right to elect to be tried by a jury in respect of an offence punishable sum
marily and not originally indictable, and by statute the court is thereupon 
to deal with the ease as if the accused were charged with an indictable 
offence and not with an offence punishable on summary conviction, it has 
been held that, upon an indictment being preferred accordingly, the fact 
that the indictment is preferred in consequence of the defendant’s claim to 
be tried by a jury is not a necessary averment therein. R. v. Chambers 
( 1806), 18 ('ox C.C. 401. 75 Eng. L.T. 7(5 (Lord Russell, C.J., Pollock. B., 
Hawkins. Grantham and Lawrence, .1.1.).

The absence or the insufficiency of particulars does not vitiate an indict
ment ; but if it should be made to appear that there is a reasonable necessity 
for more specific information, the court may, on the application of the 
accused person, order that further particulars be given, but such an order is 
altogether within the judicial discretion of the judge. R. v. France (1898), 
1 Can. Cr. Cas. 1521, 329 (Q.B. Montreal).

Judge Taschereau, in his book on the Criminal Code (1893), p. (57f>-(578, 
says: “ The first sub-section of this sec. (ill cannot probably bear the con
struction that the wording of it, taken literally, would at first suggest. The 
whole Act, taken together, does not seem to allow of such a construction 
. . . Sub-sec. 2 of sec. (ill may perhaps dispense with, for instance, the
word “ burglariously ” in indictments for burglary, but leaves it necessary 
to aver all matter necessary to be proved. . . .Sub-sec, 3 will probably
not receive a wider construction than the same enactment as reproduced in 
sec. 734. as to indictments for any offence against this Act, has heretofore 
received. . . . Sub-sec. 2 of this sec. (ill assumes negatively that all
matter of fact necessary to be proved must be alleged in the indictment It 
still remains the rule that an indictment which does not substantially set 
down nil the elements of the offence is void.”

There is a difference between an indictment which is bad for charging an 
act which as laid is no crime, and an indictment which is bad for charging a 
«rime defectively; the latter may be aided by verdict, the former cannot. 
R. v. Waters (1848), 1 Den. <\C. 35(5. If a substantial ingredient of tlie 
offence does not appear on the face of the indictment, the court will arrest 
the judgment. Sec. 733 (2) ; R. v. Carr, 2(5 L.C. Jur. (51 : R. v. Lynch, 20 
L.C. Jur. 187. If the indictment is in such a form that it does not charge 
an offence, the court cannot allow an amendment to remedy the defect. K 
v. Flynn, 18 N.B.R. 321 : R. v. Norton (18861, 1(5 (’ox C.C. f>9: R. v. James 
(1871): 12 Cox C.C. 127 : R. v. Morrison, 18 N.B.R. (582. Nor is an amend
ment to be made if it change the nature and quality of the offence. R. v 
Wright (1860). 2 F. & F. 320.

If the indictment charges no crime, the defect is a matter of substance 
and not amendable, and the court is obliged to arrest the judgment. R. v 
Carr, 26 L.C. Jur. 61 : R. v. Wheatlev (1761), 2 Burr. 1127: R. v. Turner 
(1830). 1 Moo. 239; R. v. Webb (1848), 1 Den. C.C. 338. And a plea of 
guilty is not a waiver, and does not prevent the defendant from moving in 
arrest of judgment as to defects apparent on the record. R. v. Brown 
(1890). 24 Q.B.I). 357.

But if the defect is one which the court has the power to amend, sec. (529 
of the Code then applies, and the objection must be raised before plea. K 
v. Mason, 22 U.C.C.P. 246.

Amending the indictment.]—See sec. 723.
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(It Offences may be charged in the alternative.
A count shall not he deemed objectionable on the ground that 
it charges in the alternative several different matters, acts or 
omissions which are stated in the alternative in the enactment 
describing any indictable offence or declaring the matters, 
acts or omissions charged to be an indictable offence, on the 
ground that it is double or multifarious: Provided that the 
accused may, at any stage of the trial, apply to the court to 
amend or divide any such count, on the ground that it is so 
framed as to embarrass him in his defence.

l*. The court, if satistiod that the ends of justice require it, 
may order any count to be amended or divided into two or 
more counts, and on such order being made such count shall 
be so divided or amended, and thereupon a formal commence
ment may be inserted before each of the counts into which it 
is divided.

«lit Certain objections not to vitiate counts.
No count shall lie deemed objectionable nr insufficient on any 
of the following grounds ; that is to say :—

(o) that it does not contain the name of the person 
injured, or intended, or attempted to lie injured ; or

(6) that it does not state who is the owner of any pro
perty therein mentioned ; or

(c) that it charges an intent to defraud without naming 
or describing the person whom it was intended to defraud; 
or

(d) that it does not set out. any doeuinent which may 
lie the subject of the charge ; or

(r) that it does not set out the words used where words 
used are the subject of the charge ; or

if) that it does not specify the means by which the 
offence was committed; or

(fj) that it does not name or describe with precision 
anv jierson, place or thing:

(Amendment of 1898).

(/i) Or in cases where the consent of anv person, official 
or authority is required before a prosecution can be insti
tuted, that it docs not state that such consent has lieen 
obtained.
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Provided that the court may, if satisfied that it is neces
sary for a fair trial, order that a particular further describing 
such document, words, means, ]x>rson, place or thing he furn
ished by the prosecutor.

Sufficiency of indictment. J—See note to sec. 611, and ns to alleging prop
erty in one of several joint owners named “ and others ” and other details 
of description in certain cases specified, see sec. 619.

Particulars.]—In determining whether “a particular” is required or 
not and whether a defect in the indictment is material to the substantial 
justice of the case or not, the court may have regard to the depositions. 
Sec. 617 (2). When a particular is delivered in pursuance of an order, the 
accused is entitled to have a copy supplied to himself or to his solicitor 
without charge therefor. Sec. 617. The trial proceeds as if the indictment 
had been amended in conformity with the particulars delivered. Ibid.

«14 Indictment for treason. -Every indictment for 
treason, or for any offence against Part IV. of this Act, must 
state overt acts and no evidence shall be admitted of any overt 
act not stated unless it is otherwise relevant as tending to prove 
some overt act stated.

2. The power of amending indictments herein contained 
shall not extend to authorize the court to add to the overt acts 
stated in the indictment

«15. Indictments for libel.—No count for publishing 
a blasphemous, seditions, obscene or defamatory libel, or for 
selling or exhibiting an obscene book, pamphlet, newspaper or 
other printed or written matter, shall be deemed insufficient on 
the ground that it docs not set out the words thereof : Provided 
that the court may order that a particular shall lie furnished 
by the prosecutor, stating what passages in such book, pain 
phlet, newspaper, printing or writing are relied on in siipjort 
of the charge.

2. A count for libel may charge that the matter published 
was written in a sense which would make the publishing crim
inal, specifying that sense without any prefatory averment 
showing how the matter was written in flint sense. And on the 
trial it shall lie sufficient to prove that the matter published 
was criminal either with or without innuendo.

Partieit/urt.]—The power here given to order the delivery of pnrtieuinr. 
in ensee of libel, etc., is in Addition to the general powers conferred hv <er 
613.
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«Itt Indictment for perjury and certain other 
offences. —No count charging perjury, the making of a false 
oath or of a false statement, fabricating evidence or suliorna- 
tion, or procuring the commission of any of these offences, 
shall be deemed insufficient on the ground that it does not state 
the nature of the authority of the tribunal lieforc which the 
oath or statement was taken or made, or the subject of the 
inquiry, or the words used, or the evidence fabricated, or on 
the ground that it does not expressly negative the truth of the 
words used: Provided that the court may, if satisfied that it 
is necessary for a fair trial, order that the prosecutor shall 
furnish a particular of what is relied on in support of the 
charge.

2. No count which charges any false pretense, or any fraud, 
or any attempt or conspiracy by fraudulent means, shall lie 
deemed insufficient liecause it does not set out in detail in 
what the false pretenses or the fraud or fraudulent means con
sisted: Provided that the court may, if satisfied as afore
said, order that the prosecutor shall furnish a particular of the 
above matters or any of them.

3. No provision hereinbefore contained in this part as to 
matters which are not to render any count objectionable or 
insufficient shall be construed as restricting or limiting in any 
way the general provisions of s. (ill. R.S.C. e. 174, s. 107.

It is submitted that the second sub-section does not mean Hint the false 
pretence need not be net out at all. While Meredith, C.J., in his judgment 
in K. v. Vatterson (1895), 2 Can. Grim. Gas. 339, apeak# of the “addition 
of the words unnecessarily setting out in what the false pretences con 
sisted,-’ and expresses the view that the indictment would have been fully 
authorized by sec. 041 if laid '* without alleging in what the false pretence 
consisted,” It will be observed that Hose, J., limits his opinion to the case 
of an indictment in which the false pretence is not set out in detail. See 
note to see. till.

($11. Particulars.—When any such particular as afore
said is delivered a copy shall be given without charge to the 
accused or his solicitor, and it shall lie entered in the record, 
and the trial shall proceed in all respects ns if the indictment 
had ken amended in conformity with such particular.

2. In determining whether a particular is required or not, 
and whether a defect in the indictment is material to the sub
stantial justice of the case or not, the court may have regard 
to the depositions.

See secs. G13 nnd 615.
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« I s. Indictment for pretending to send money, etc., 
in letter,—It slmll not be necessary to allege, in any indict
ment against any person for wrongfully and wilfully pretending 
or alleging that he inclosed and sent, or caused to be inclosed 
and sent, in any [>ost letter, any money, valuable security, or 
chattel, or to prove on the trial, that the act was done with 
intent to defraud. R.S.C. c. 174, s. 113.

«Ill Indictments in certain cases.—An indictment 
shall be deemed insufficient in the eases following:

(а) If it lie necessary to name the joint owners of any 
real or personal property, whether the same lie partners, 
joint tenants, parceners, tenants in common, joint stock com
panies or trustees, and it is alleged that the property 
belongs to one who is named, and another, or others, ns the 
case may be;

(б) if it is necessary for any purpose to mention such 
persons and one only is named ;

(c) if the property in a turnpike road is laid in the 
trustees or commissioners thereof without specifying the 
names of such trustees or commissioners;

(</) if the offence is committed in respect to any pro
perty in the occupation or under the management of any 
public officer or commissioner, and the property is alleged 
to belong to such officer or commissioner, without naming 
him ;

(e) if, for an offence under section 334, the oyster- 
bed. laying or fishery is descrilied by name or otherwise, 
without stating the same to be in any particular county or 
place. R.S.C. c. 174, ss. 118, 119, 120, 121 and 123.

«•10. Property of body corporate.—All property, real 
and personal, whereof any body corporate has, by law, the 
management, control, or custody, shall for the purpose of any 
indictment or proceeding against any other person for any 
offence committed on or in respect thereof, be deemed to be the 
property of such body corporate. R.S.C. c. 174, s. 122.

«*îl Indictment for stealing ores or minerals.
In any indictment for any offence mentioned in sections 343 or 
375 of this Act, it shall be sufficient to lav the property in His 
Majesty, or in any person or corporation, in different counts 
in such indictment ; and any variance in the latter case, between
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the statement in the indictment and the evidence adduced, may 
be amended at tlie trial ; and if no owner is proved the indict
ment may he amended by laying the property in Ilia Majesty. 
R.S.C. c. 174, s. 124.

Indictment for offences in respect to postal 
cards, etc. In any indictment for any offence committed in 
respect of any postal card, postage stamp or other stamp issued 
or prepared for issue bv the authority of the Parliament of 
Canada, or of the Legislature of any Province of Canada, or by, 
or by the authority of, any corporate body for the payment of 
any fee, rate or duty whatsoever, the property therein may lie 
laid in the person in whose possession, as the owner thereof, 
it. was when the offence was committed, or in 11 is Majesty if 
it was then unissued or in the possession of any officer or agent 
of the Government of Canada, or of the Province by the author
ity of the Legislature whereof it was issued or prepared for 
issue. R.S.C. c. 174, s. 125.

K'i). Indictments against public servants. In every 
case of theft or fraudulent application or disposition of any 
chattel, money or valuable security under ss. 310 O) and 321 of 
this Act, the property in any such chattel, money or valuable 
security may, in any warrant by the justice of the peace before 
whom the offender is charged, and in the indictment preferred 
against such offender, be laid in ills Majesty, or in the muni
cipality, as the case may be. R.S.C. c. 174, a. 120.

4Pi4. Indictments for offences respecting letter 
bags, etc. -When an offence is committed in respect of a post 
letter bag, or a post letter, or other mailable matter, chattel, 
money or valuable security sent by post, the property of such 
post letter bag, post letter, or other mailable matter, chattel, 
money or valuable security may, in the indictment preferred 
against the offender, be laid in the Postmaster-General ; and 
it shall not be necessary to allege in the indictment, or to prove 
upon the trial or otherwise, that the post letter bag, post letter 
or other mailable matter, chattel or valuable security was of 
any value.

2. The pro]ierty of any chattel or thing used or employed in 
the service of the post office, or of moneys arising from duties 
of postage, shall, except in the cases aforesaid, be laid in His 
Majesty, if the same is the property of Ilis Majesty, or if the
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loss thereof would be borne by Bis Majesty, and not by any 
person in his private capacity.

3. In any indictment against any ]ierson employed in the 
post office of Canada for any offence against this Act, or against 
any person for an offence committed in res]iect of any person so 
employed, it shall be sufficient to allege that such offender or 
such other |ierson was employed in the post office of Canada at 
the time of the commission of such offence, without stating 
further the nature or particulars of his employment. K.S.C. 
c. 35, s. 111.

<»‘4.V Indictment for stealing by tenant or lodger.—
An indictment may be preferred against any person who steals 
any chattel let to be used by him in or with any house or lodging, 
or who steals any fixture so let to he used, in the same form as 
if the offender was not a tenant or lodger, and in either ease the 
property may lie laid in the owner or person letting to hire. 
R.S.C. c. 174, s. 127.

Joinder of counts and proceedings thereon. -
Any number of counts for any offences whatever may be joined 
in the same indictment, and shall be distinguished in the manner 
shown in the form EE in schedule one hereto, or to the like 
effect: Provided that to a count charging murder no count 
charging any offence other than murder shall lie joined.

2. When there are more counts than one in an indictment 
each count may be treated as a separate indictment.

3. If the Court thinks it conducive to the ends of justice to 
do so, it may direct that the accused shall lie tried upon any one 
or more of such counts separately. Such order may be made 
either before or in the course of the trial, and if it is made in 
the course of the trial the jury shall lie discharged from giving 
a verdict on the counts on which the trial is not to proceed. 
The counts in the indictment which are not then tried shall he 
proceeded upon in all respects as if they had liecn found in a 
separate indictment.

4. Provided that, unless there lie special reasons, no order 
shall lie made preventing the trial at the same time of any 
number of distinct charges of theft not exceeding three, alleged 
to have been committed within six months from the first to the 
last, of such offences, whether against the same person or not.

5. If one sentence is passed upon any verdict of guilty on 
more counts than one, the sentence shall lie good if any of such 
counts would have justified it.
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Form EE.—
HEADING OF INDICTMENT.

In the (name of the Court in which the indict
ment is found).

The jurors for our Lord the King present 
that

( Where there arc more counts than one, add 
at the beginning of each count) :

“ The said jurors further present that .”
Joinder of counts.]— Offences of the same character, though differing in 

degree, may lie united in the same indictment, and the prisoner tried on both 
at the same time, and on the trial he may be convicted on the one and not 
on the other. Theal v. R. (1M2), 7 Can. S.C.R. 397, 405.

The former rule was that if different felonies were stated in several 
counts of an indictment, while no objecion could be made to the indictment 
on that account in point of law, the judge, in his discretion, might quash 
the indictment, or require the counsel for the prosecution to select one of 
felonies and confine himself to that. That was technically termed putting 
the prosecutor to his election, and was done when the prisoner, by reason of 
two charges being inquired into at the same time, would be embarrassed in 
his defence, or, as it has been said, lest it should “ confound ” him in his 
defence, a matter however only of prudence and discretion, to be exer
cised by the judge. Per Ritchie, C.J., in TL-eal v. R. (1882), 7 Can. S.C.R. 
337, 405. A separate trial may now be directed under this section in respect 
of any of the counts instead of putting the prosecutor to his election.

Upon the trial at the same time and upon the same indictment of three 
distinct charges of theft alleged to have been committed within six months 
of one another by a prisoner, the jury must necessarily be placed in pos
session of the evidence upon all the charges before being required to find 
the verdict upon any of them, notwithstanding the danger that a jury might 
not separate and properly apply the evidence upon the different charges in 
dealing with them. See Re A. E. Cross (1900), 4 Can. Cr. Cas. 173 (Ont.).

An indictment may now be laid under secs. 026 and 713, charging rape 
and also assault with intent to commit rape. Taschereau’s Cr. Code (1893), 
p. 273.

Directing separate trial of persons jointly indicted. ] — Where several 
persons are indicted jointly, the Crown has the option of having them tried 
separately instead of together, and none of them can demand a separate 
trial as a matter of right. R. v. Weir (No. 4) (1899), 3 Can. Cr. Cas. 
351 (Que.).

But if the trial of the defendants jointly instead of separately would 
work an injustice to any of them, the presiding judge may, on due cause 
being shewn, exercise his discretionary right to direct a separate trial. 
Ibid.

Whether or not a separate trial shall be granted on the application of a 
defendant is a matter in the discretion of the court. If. v. Littlechild 
(1871), L.R. 0 Q.B. 293. The accused persons are not entitled as of right 
to severance of trial : It. v. McConohy (1874), 5 Revue Legale (Que.) 740, 
per Monk, J., Q.B., Montreal ; but the Crown is so entitled if the case is 
one in which a severance is practicable ; 2 Hawkins. P.C., eh. 41, sec. 8; 1 
Bishop’s Grim. Prac. 1034. A severance is not allowed in the trial of 
indictments for conspiracy or for riot. Starkie's Crim. Plead. 30. And
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separate trials were refused where the charge was subornation of perjury : 
R. v. (travel (1877), per Ramsay, .1Court of (Queen’s Bench, Montreal : 
(not reported) referred to in Taschereau's Criminal Code of Canada 
page G9ti.

On an indictment of three persons jointly, for publishing blasphemou> 
libels in certain numbers of a newspaper, two of them whose names were 
on it as editor and publisher respectively, having already been convicted oil 
a charge of publishing similar libels in another number of the paper, it vup
held that the third, whose case was that he was not connected with tin 
paper at all, ought (on his application) to be tried separately, as his trial 
with the others might possibly prejudice him in his defence, especially as 
be desired to call them as witnesses, while it did not appear that his 
separate trial could at all embarrass the case for the prosecution as the 
prosecutor would be entitled to give any evidence in his power to fix the 
defendant with a joint liability for the acts of the others. R. v. Brad laugh 
and others (1883), 15 Cox C.C. 217 (Coleridge, L.C.J.).

The trial judge has a discretion at the close of the case for the prosecu
tion to submit the case of one of the defendants separately to the jury, if 
no evidence is to be given on his behalf : but he is not bound to do so. K 
v. Humbly (1859), hi U.C.Q.B. 017, (Robinson, C..I., McLean and Burns. 
,!J.). When either tl|e defendant or the prosecution desire to call one of 
the accused to give evidence for or against a co-defendant, a separate trial 
should be asked for. Where persons are jointly indicted but are tried 
separately, one of them is a competent witness against the other although 
the defendant so called has not been tried and has not been discharged on 
a nolle prosequi, and although he has not pleaded to the indictment. R. v. 
Winsor, 10 Cox C.C. 27G.

Before the Canada Evidence Act, where prisoners were indicted jointly, 
and all pleaded not guilty, but having severed in their challenges, the 
Crown elected to proceed against three of them leaving the fourth to be 
tried separately, it was held that he was a competent witness on behalf of 
the other prisoners ; R. v. Jerrett (1803), 22 U.C.Q.B. 499. (llagarty, J.. 
and Adam Wilson, .1.). But if several prisoners jointly indicted were 
jointly tried and had been given in charge to the jury the former rule was 
that one of them while in such charge could not be called ns a witness for 
another. R. v. Payne (1872), 12 Cox C.C. 118 (Court for Crown Cases 
Reserved'.

Since the Canada Evidence Act, 1893, every person charged with an offence 
is a competent witness whether the person so charged is charged solely, or 
jointly with any other person (see. 4). That section does not make the 
accused person a compellable witness in circumstances under which he was 
under the prior law neither competent nor compellable, ex. gr. after being 
given in charge to the jury when being jointly tried with others on the same 
indictment, it, however, makes it possible for the accused to go into the 
witness box if he so desires, at the same time providing that the failure of 
the person charged to testify shall not be made the subject of comment by 
the judge or by counsel for the prosecution in addressing the jury (sub-sec 
2 of sec. 4).

Where persons are jointly indicted and one pleads guilty and is sen
tenced before the trial of the other is concluded, the prisoner so sentenced 
is rendered not only a competent but a compellable witness for or against 
the other. R. v. Jackson (1855), G Cox C.C. 525; R. v. (lallagher (1875). 
IS Cox 61.

Where the accused person becomes a witness either by reason of his 
own election to give evidence or his obligation to testify as having been 
rendered a compellable witness, he is not. excused from answering any 
question upon the ground that the answer may tend to criminate him or 
may tend to establish his liability to a civil proceeding at the instance of
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the Crown or of uny person; (Canada Evidence Act sec. 5, amendment of 
1898) provided, however, that if the witness objects to answer upon that 
ground and if hut for see. 5 of the Canada Evidence Act lie would upon 
such objection have been excused from answering the question then, 
although the witness shall be compelled to answer, yet the answer so given 
shall not be used or be receivable in evidence against him in “any crim
inal trial, or other criminal proceeding against him, thereafter taking 
place" other than a prosecution for perjury in giving such evidence; 
Canada Evidence Act sec. f> (amendment of 1898). See also K. v. McLinehy 
(1899), 2 Can. Cr. Cas. 416.

tit?. Accessories after the fact, and receivers.—
Every one charged with being an accessory after the fact to any 
offence, or with receiving any projicrty knowing it to have been 
stolen, may be indicted, whether the principal offender or other 
party to the offence or person by whom such property was so 
obtained has or has not been indicted or convicted, or is or is not 
amenable to justice, and such accessory may be indicted either 
alone as.for a substantive offence or jointly with such principal 
or other offender or person.

2. When any property has been stolen any number of re
ceivers at different times of such property, or of any part or 
parts thereof, may be charged with substantive offences in the 
same indictment, and may be tried together, whether the person 
by whom the property was so obtained is or is not indicted with 
them, or is or is not in custody or amenable to justice. R.S.C. 
c. 174, ss. 133, 136 and 138. '

Accessories after the fact.]—See secs. 63 (definition); 67 (in treason); 
235 (in murder); 531 and 532 (punishment).

Receivers.]—See secs. 314-318 (punishment), and 715-717 (procedure and 
evidence).

If it be proved that one of the persons charged with jointly receiving, 
separately received any part of the property, the jury may convict him 
separately under the indictment against two or more. Sec. 715.

#38. Indictment charging previous conviction.—
In any indictment for any indictable offence, committed after 
a previous conviction or convictions for any indictable offence 
or offences or for any offence or offences (and for which a 
greater punishment may be inflieted on that account), it shall 
be'sufflcient, after charging the subsequent offence, to state that 
the offender was at a certain time and place, or at certain times 
and places, convicted of an indictable offence, or of an offence or 
offences, as the ease may lie, and to state the substance and 
effect only, omitting the formal part of the indictment and con
viction, or of the summary conviction, as the case may be, for
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the previous offence, without otherwise describing the previous 
offence or offences. K.S.C. c. 174, s. 139.

See secs. 478, 676 and 694.

«'ill Objections to an indictment.—Every objection 
to any indictment for any defect apparent on the face thereof 
shall he taken by demurrer, or motion to quash the indictment, 
before the defendant has pleaded, and not afterwards, except by 
leave of the Court or Judge before whom the trial takes place, 
and every Court before which any such objection is taken may, 
if it is thought necessary, cause the indictment to be forthwith 
amended in such particular, by some officer of the Court or 
other person, and thereupon the trial shall proceed as if no such 
defect had appeared; and no motion in arrest of judgment 
shall be allowed for any defect in the indictment wilieh might 
have been taken advantage of by demurrer, or amended under 
the authority of this Act.

What defects arc amendable.]—There is a difference between an indict
ment which is bad for charging an act which as laid is no crime, and an 
indictment which is bad for charging a crime defectively; the latter may lie 
aided by verdict, the former cannot. It. v. Waters (1848), 1 Den. C.C. 1156. 
If a substantial ingredient of the offence does not appear on the face of the 
indictment, the court will arrest the judgment. Cr. Code, sec. 733 (2) ; It. v. 
Carr, 26 L.C. Jur. 61 ; It. v. Lynch, 20 L.C.J. 187. If the indictment is in 
such a form that it does not charge an offence, the court cannot allow an 
amendment to remedy the defect. It. v. Flynn, 18 N.B.It. 321. It. v. Nor
ton (1886), 16 Cox C.C. 59; It. v. James (1871), 12 Cox C.C 127; It. v. 
Morrison, 18 N.B.It. 682. Nor is an amendment to lie made if it change the 
nature and quality of the offence. R. v. Wright (1860), 2 F. & F. 320.

If the indictment charges no crime, the defect is a matter of substance 
and not amendable, and the court is obliged to arrest the judgment. It. v. 
Carr, 26 L.C. Jur. ill : R. v. Wheatley (1761), 2 Burr. 1127; It. v. Turner 
(1832), 1 Moo. 239; R. v. Webb (1848), 1 I)en. C.C. 338. And a plea of 
guilty is not a waiver, and does not prevent the defendant from moving in 
arrest of judgment as to defects apparent on the record. R. v. Brown 
(1890), 24 Q.B.D. 357.

But if the defect is one which the court has the power to amend, sec. 629 
of the Code then applies, and the objection must be raised before plea. 
It. v. Mason (1872), 22 U.C.C. P. 246.

With the exception of the added words “ except by leave of the court or 
judge before whom the trial takes place,” this section is a re-enactment of 
R.S.C. (1886), ch. 174, sec. 143, which was derived from 32-3.3 Viet. (Can.), 
Oh. 29, BOO. 32.

The court is not ousted of its power to quash an indictment because a 
plea has been pleaded. If it is made apparent either on the face of the 
record or by extrinsic evidence that there is a want of jurisdiction, thecourt 
will quash the indictment after plea pleaded, for at the time of pleading a 
man might not be aware of the defect of jurisdiction. R. v. Heane (1864), 
4 B. & S. 947. In ordinary cases the defect in jurisdiction would appear on 
the face of the indictment ; but it is not necessary to allege in the indict
ment that the preliminaries required by statute before preferring it, have
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been complied with ; and in such eases the defect must be brought to the 
knowledge of the court by affidavit. Ibid.; K. v. Burke (1893), 24 
Ont. It. 04.

Where the defendants hud elected to be tried by the County Court judge 
under the Speedy Trial clauses, they cannot be deprived of such right 
because indictments were found against them at the assizes for the offences 
for which they had so elected to be tried, although through the mistake or 
error of their junior counsel a plea of “ not guilty " was by him entered on 
each of the indictments. K. v. Burke (1893), 24 Ont. K. <14, C»H.

An objection to an indictment against a corporation upon the ground 
that it does not disclose any offence in respect of which the defendant 
corporation could be liable, must be taken by demurrer and not by motion 
to quash, li. v. Toronto By. Co. ( 1 $HK)), 4 Can. Cr. Cas. 4 (Ont.).

Section 629 applies only to formal defects, and the reason is that the 
grand jury are the accusers on the indictment, and the accusation cannot be 
changed into another one without their consent, and, if they have brought 
an accusation of an offence not known to the law, the court cannot turn it 
into an offence known to the law by adding to the indictment.

In the Territories the Crown prosecutor is the accuser, and has the right 
under section 11 of the North-West Territories Act amendment (54-55 Viet, 
ch. 22) to substitute another charge in respect to the same offence, and 
having that right it has been held that he may amend the original charge 
instead of substituting a new one. K. v. Skelton ( 1898), 4 Can. Cr. Cas. 
407 (N.W.T.).

Strictly, a notice to quash an indictment cannot be made after plea, yet 
in furtherance of substantial justice the court will sustain an objection, 
though in strict law a prisoner may be too late in making it. K. v. Dowey 
(1809), 1 I’.K.I. Itep. 291. But where the objection is merely technical, 
where the prisoner cannot be injured by the irregularity of which he 
complains, and it is evidently made merely in delay of justice, the court will 
not use its power to assist him. Sir William Withpole’s Case, fro. 194; li. 
v. Sullivan, 8 A. & HI. 831. And a motion in arrest of judgment of guilty in 
a murder case was refused on this principle, where it was objected that one 
of the grand jury who found the indictment bail also been on the coroner’s 
jury. li. v. Uowey (1869), 1 P.K.Î. Hep. 291, per Veters, .1.

It is not necessary that an indictment which sufficiently describes that 
which is by statute an indictable offence should conclude with the words 
" against the form of the statute in such case made and provided, and 
against the peace of Our Lord the King, his Crown and dignity.” li. v. 
Boyle (1894), 2 Can. Cr. Cas. 335 (N.8.).

In charging the offence of uttering a forged instrument, the indictment 
must aver that the defendants made use of or uttered the instrument knowing 
it to have been forged. A count of an indictment charging the defendant 
with having, with intent to defraud, unlawfully made use of and uttered a 
promissory note, alleged to have been made and signed by one of the defen
dants by procuration, without lawful authority or excuse and with intent to 
defraud, is defective if it does not also allege that the defendants knew it 
to have been so made and signed. Such a defect is one of substance and 
cannot be amended under this section. R. v. Weir (No. 5), 3 Can. Cr. ('as. 
499 (Que.).

Where to an indictment for libel a plea of justification was held to be 
insufficient because it did not set out the particular facts upon which the 
defendant intended to rely, it was held that the court should in the exercise 
of its jurisdiction quash Che plea upon a summary motion, without re
quiring a demurrer. R. v. Creighton (1890), 19 O.K. 339.

As to powers of amendment see sec. 723.

35—GRIM. COPK.
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«:{« Postponing the trial. No person prosecuted 
shall 1m? entitled as of right, to traverse or postpone the 
trial of any indictment preferred against him in any Court, or 
to imparl, or to have time allowed him to plead or demur to any 
such indictment: Provided always, that if the Court liefore 
which any person is so indicted, upon the application of such 
person or otherwise, is of opinion that he ought to lie allowed a 
further time to plead or demur or to prepare for his defence, or 
otherwise, such Court may grant such further time and may 
adjourn the trial of such ]>crsoii to a future time of the sittings 
of the Court or to the next or any subsequent session or sittings 
of the Court, and upon such terms, as to hail or otherwise, as to 
the Court seem meet, and may, in the case of adjournment to 
another session or sitting, respite the recognizances of the prose 
cutor and witnesses accordingly, in which case the prosecui 
and witnesses shall be hound to attend to prosecute and giv 
evidence at such subsequent session or sittings without entering 
into any fresh recognizances for that purpose. K.S.C. c. 174, 
s. 141.

Application to postpone trial.] An application to postpone n trial by jury 
in consequence of the absence of material witnesses must be supported by 
special affidavit shewing that the witnesses are material. It. v. Don gall 
(1874), 18L.C..Iur. 85.

It is no ground of “surprise ” that the prisoner had no knowledge of 
the evidence to be produced against him, for no one is obliged, by pleading, 
or otherwise, to disclose the evidence by which his case is to be supported. 
It is sufficient that the party is fully apprised of the case or charge which it 
is proposed to prove against him, and lie must then, being so informed, 
prepare himself to repel it. it. v. Slavin (180(5), 17 U.C.C.P. 205.

Whore it appears by affidavit, that a necessary witness for the prisoner is 
ill (II. v. Hunter, It C. A: I*. 501), or that a witness for the prosecution is 
ill ( It. v. Bowen, 0 (’. & I*. 509), or unavoidably absent, or is kept out of 
the way by the contrivance or at the instigation of the prisoner, the court 
will postpone the trial, unless it appear that the requirements of justice can 
be satisfied by reading the witness's depositions before a mngistinte 
Roscoe <>. Hvideuce, lltli ed., 185.

If the application is made on the ground of the absence of a material 
witness, the judge will require an affidavit stating the points which the 
witness is expected to prove, in order to form a judgment whether the 
witness is a material one or not. R. v. Savage, I C. «.V K. 75. An affidavit 
of a surgeon, that the witness is the mother of an unweaned child afflicted 
with an inflammation of the lungs, who could neither be brought to the 
assize town nor separated from the mother without danger to life, is a 
sufficient ground on which to found a motion to postpone the trial. 11* 
Where a prisoner’s counsel moved to postpone a trial for murder, on an 
affidavit which stated that one of the witnesses for the prosecutim . who 
had been bound over to appear at the assizes, was absent, and that on 
cross-examination this witness could give material evidence for the prisoner, 
(’resswell, .1after consulting Vatteson, .1., held that this was a sufficient 
ground for postponing the trial, without shewing that the prisoner had at 
all endeavoured to procure the witness's attendance, as the prisoner might 
reasonably expect, from the witness having been bound over, that he would
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appear, li. v. Macnrtby, Carr. & M. 625. In If. v. Palmer, U C. A 1*. 652, 
the judges of the Central Criminal Court postponed until the next session 
the presentment of a bill for a capital offence to the grand jury, upon the 
affidavit of the attorney for the prosecution, that a witness, whose evidence 
was sworn to be material, was too ill to attend, and they refused to refer to 
the deposition of the witness to ascertain whether he deposed to material 
facts. Where, in a case of murder committed in Newcastle-upon-Tyne, 
which had created great excitement, a newspaper published in the town 
had spoken of the prisoner as the murderer, ami several journals down to 
the time of the assizes had published paragraphs, implying or tending to 
shew his guilt, and it appeared that the jurors at such assizes were chosen 
from within a circle of fifteen miles round Newcastle, where such papers 
were chiefly circulated, but that at the summer assizes they would lie taken 
from the more distant parts of the county of Northumberland (into which 
the indictment had been removed), Alderson and I'arke, lilt., postponed 
the trial until the following assizes. Alderson, 11.. however, said: “1 
yield to the peculiar circumstances of the case, wishing it to lie understood 
that 1 am by no means disposed to encourage a precedent of this sort." It. 
v. Bolam, Newcastle Spring Ass. 1839, M.S.; 2 Moo. & R. 192. See also 
If. v. .loliffe, 4 T.K. 285. And in If. v. Johnson, 2 C. & K. 354, the same 
learned judge refused to postpone the trial of a prisoner charged with 
murder, on the ground that an opportunity might In- thereby afforded of 
investigating the evidence and characters of certain witnesses who had not 
been examined before the committing magistrate, but who were to be 
called for the prosecution to prove previous attempts by the prisoner on the 
life of the deceased. A trial for murder was postponed till the next assizes 
by Channell, H., upon an affidavit of a medical man as to a witness being 
unable to travel, although such witness was not examined before the 
magistrate, ami although the trial had been fixed for a particular day. If. 
v. Liovrence (1866), 4 F. & F. 901.

In general, a trial will not be postponed to the next assizes before a bill 
is found. R. v. Heesom, 14 Cox 40. Hut where it was shewn that the 
attendance of witnesses, inmates of a workhouse in which smallpox had 
broken out, was necessary, Haggallay, L.J., did not require any bill to be 
sent up before the grand jury, but postponed tin- trial to the next assizes, 
admitting the prisoner to bail in the meantime. If. v. Tnvlor (1882), 15 Cox 
C.C. 8.

In no instance will a trial be put off on account of the absence of wit
nesses to character. If. v. Jones (1806), 8 East 34.

Where the prisoner applies to postpone the trial, he will lie remanded 
and detained in custody till the next assizes or sessions, or will be admitted 
to bail, but lie is never required to pay the costs of the prosecutor. If. v. 
Hunter, 3 C. & I*. 591. Where the application is by the prosecutor, the 
court iu its discretion will either detain the prisoner in custody, or admit 
him to bail, or discharge him on his own recognizances. If. v. Heardmore 
11836), 7 C. & I'. 497; If. v. Parish (1837), id. 782; If. v. Osborne (1837), 
id. 799; see also If. v. Crowe, 4 C. & P. 251.

Gift I. Special pleas. -The following special pleas ami no 
others may ho pleaded according to the provisions hereinafter 
contained, that is to say, a plea of autrefois acquit, a plea of 
autrefois convict, a plea of pardon, and such picas iu cases of 
defamatory libel as are hereinafter mentioned.

2. All other grounds of defence may he relied on under the 
plea of not guilty.
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3. The pleas of autrefois acquit, autrefois convict, and par
don may be pleaded together, and if pleaded shall be disposed 
of before the accused is called on to plead further; and if every 
such plea is disposed of against the accused he shall he allowed 
to plead not guilty.

4. In any plea of autrefois acquit or autrefois convict it 
shall he sufficient for the accused to state that he has been 
lawfully acquitted or convicted, as the case may lie, of the 
offence charged in the count or counts to which such plea is 
pleaded, indicating the time and place of such acquittal, or 
conviction. R.S.V. c. 174, s. 141».

5. On the trial of an issue on a plea of autrefois acquit or 
autrefois convict to any count or counts, if it appear that the 
matter on which the accused was given in charge on the former 
trial is the same in whole or in part as that on which it is 
proposed to give him in charge, and that he might on the former 
trial, if all proper amendments had been made which might 
then have been made, have been convicted of all the offences of 
which he may lie convicted on the count or counts to which such 
plea is pleaded, the Court shall give judgment that he he dis
charged from such count or counts.

(i. If it appear that the accused might on the former trial 
have been convicted on any offence of which he might he con
victed on the count or counts to which such plea is pleaded, but 
that he may lie convicted on any such count or counts of some 
offence or offences of which he could not have lieen convicted on 
the former trial, the Court shall direct that he shall not he 
convicted on any such count or counts of any offence of which 
he might have been convicted on the former trial, but that he 
shall plead over as to the other offence or offences charged.

Previous acquittal or conviction for name offence.]—It is n well-established 
rule that when a man has once been indicted for an offence, and acquitted, 
he cannot afterwards be indicted for the same offence. If he be thus 
indicted a second time he may plead autrefois acquit, and it will be a good 
bar to the second indictment : and this plea is clearly founded on the prin
ciple that no man shall be placed in peril of legal penalties more than once 
upon the same accusation—nemo debet bis puniri pro uno delicto. Broom's 
Legal Maxims.

A conviction recorded by justices on a plea of guilty of common assault, 
to which offence they had illegally reduced the charge on a preliminary 
enquiry for unlawful wounding, is not a bar to an indictment for unlawfully 
wounding, based upon the same state of facts, and does not support a plea 
of autrefois convict. K. v. Lea (1897), 2 Can. Cr. Cas. 233; and see Miller 
v. Lea, 2 Can. Cr. Cas. 282.

When a competent tribunal, having had a case before it, has given a 
final judgment, the matter is res judicata. The object of the rule is always 
put upon two grounds—the one, public policy, that it is the interest of the
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State that there should be an end of litigation ; and the other, the hardship 
on the individual that he should he vexed twice for the same cause. Lock- 
yer v. Ferryman (1877), L.R. 2 App. ('as. 519,528, 530, per Lord Blackburn. 
A judicial decision is conclusive until reversed, and its verity cannot he 
contradicted; res judicata pro veritate uccipitur. But the prior decision 
does not prevent the court from considering matters which have arisen 
subsequently. Heath v. Overseers of Weaverhani, [1H14] - Ij.B. 1(»8.

A conviction for obtaining goods under false pretences is a bar to a sub
sequent indictment for theft on the same facts. K. v. King. [ 1897] 1 Q.B. 
1214, *218, IK Cox C.C. 447.

A previous summary conviction or acquittal by justices after a hearing 
on the merits is a defence if the justices had jurisdiction over the person 
and offence. Wemyss v. Hopkins (1870). L.lt. 1U(^.B. 1178. But a certifi
cate of dismissal by justices of a charge of assault given on the withdrawal 
of the charge before the hearing of some is not a bar to a subsequent indict
ment in respect of the same assault. Reed v. Nutt (1890), 24 Q.B.l). 009.

Hec. 804 provides that if the justice, in summary proceedings for com
mon assault, (1) finds the assault complained of to have been accompanied 
by an attempt to commit some other indictable offence, or (2) is of opinion 
that the same is from any other circumstances a tit subject for prosecution 
by indictment, he shall abstain from any adjudication thereupon and shall 
deal with the case in all respects in the same manner as if he had no authority 
finally to hear and determine the same.

It would seem, however, that if the justice finds that there are no such 
circumstances aggravating the offence his decision on that point may, with 
his certificate of conviction or acquittal for the assault, form the basis of a 
plea of autrefois convict or autrefois acquit when a charge is subsequently 
brought for the aggravated offence. R. v. Stanton (1851), 5 Cox C.C. 1124 ; 
R. v. Klvington (18(11), 1 B. A: S. (588, 31 L.J.M.C. 14.

A conviction for assault will not, however, bar a subsequent indictment 
for manslaughter upon the death of the man assaulted consequent upon the 
same assault. R. v. Friel (1890), 17 Cox C.C. 325; R. v. Morris(18117), L.R. 
1 C.C.R. 90.

And where on an indictment containing counts for inflicting grievous 
bodily harm, unlawful wounding, assault occasioning actual bodily harm, 
and common assault, the jury convicted of common assault and disagreed 
on the other counts, it was held that the conviction for common assault 
would support a plea of autrefois convict as to a re-trial on the other 
counts. R. v. Greenwood, 150 .1.1’. 809.

Variance as to intent or aggravating circa instances.]—See sec. (533.
Murder and manslaughterOn a count charging murder, if the evidence 

proves manslaughter, but does not prove murder, the jury may find the 
accused not guilty of murder, but guilty of manslaughter, but they cannot 
on that count find the accused guilty of any other offence. Sec. 713 (2).

On an indictment for an assault, defendant pleaded that he had been 
lawfully acquitted of the offence charged in the indictment, and proved an 
acquittal on an indictment for murder of the same person, which indict
ment did not charge an assault; the (’minty Court judge directed a verdict 
for the Crown and a ease was reserved for the opinion of the court whether 
the prisoner could have been lawfully indicted for assault after having been 
acquitted on the indictment for murder. It was held that ns the prisoner 
could not have been convicted of the assault on the indictment for murder 
as framed, his plea failed, and he could be tried anil convicted of the assault, 
and his conviction was upheld. R. v. Smith (1874), 34 V.C.Q.B. 552.

A count charging any offence other than murder cannot now be joined 
with a count charging murder. Sec. (520 (1).
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Exemplification as evidence.]—By see. 10 of the Canada Evidence Act it 
is provided that evidence of any proceeding or record whatsoever of, in or 
before any court or before any justice of the peace or any coroner, in any 
province of Canada may be made in any proceeding by an exemplification 
or certified copy thereof, purporting to be under the seal of such court, or 
under the hand or seal of such justice or coroner as the case may be, with
out any proof of the authenticity of such seal or of the signature of such 
justice or other proof whatever: and if any such court, justice or coroner, 
has no seal, or so certifies, then by a copy purporting to be certified under 
the signature of a judge or presiding magistrate of such court, or of such 
justice or coroner, without any proof of the authenticity of such signature 
or other proof whatsoever.

Plea of autrefois acquit,]— This plea may be made ore tenus; 1 Russ. 
Cr. 6th ed. 49 (») ; but is ordinarily made in writing and signed by counsel 
for the accused. The following form of plea is given by Archbold, 22nd 
ed., p. 157:—

“ And the said J.8. in his own proper person cometh into court here, and 
having heard the said indictment read, saith that our Lord the King ought not 
further to prosecute the said indictment against the said .1.8., because he 
saith, that heretofore, to wit, at the general quarter sessions of the peace
holden at------, in and for the county of-------, he the said J.8. was law fully
acquitted of the said offence charged in the said indictment. And this he 
the said J.8., is ready to verify; wherefore he prays judgment, and that by 
the court here he may be dismissed and discharged from the premises ill 
the present indictment specified.”

Identity of the charges.]—See sec. 632.
Plea of pardon.] -A plea of pardon, other than by statute, should be 

pleaded at the first opportunity which offers, for if a person has obtained a 
pardon before he is arraigned and instead of pleading it in liar he pleads 
not guilty he will thereby waive the benefit of the pardon and cannot use it 
by way of arrest of judgment. R. v. Norris (1615), 1 Rolle Rep. 297.

Pardons are either free or conditional, and are granted in Canada by 
warrant under the hand and seal-at-arms of the Governor-General. See 
also sec. 966.

Unconditional pardons by statute need not be specially pleaded. 2 Hale 
P.C. 252; R. v. Louis, 2 Keb. 25.

British Columbia.]—The following rules of procedure apply in British 
Columbia :—

Every pleading, other than a plea of guilty or not guilty, to an indict
ment. information or inquisition shall be intituled “In the Supreme Court 
of British Columbia,” and shall be dated on the day, month, and year when 
the same was pleaded, and shall bear no other date. A copy shall be 
delivered to the opposite party, and a copy filed with the Registrar of the 
Court. B.C. Rule 48.

All proceedings shall be entered on the record made up for trial, and on 
the judgment roll under the respective dates at which the same took place. 
B.C. Rule 49.

Every special plea or demurrer shall be in writing, and signed by counsel, 
or by the solicitor or party, if he defends in person. B.C. Rule 50.

One order only to plead, reply, join in demurrer, or in error, or plead 
subsequent pleadings in all prosecutions by way of indictment, inquisition, 
or information shall be given: and every such order shall limit the time 
from service in which the pleading is to be delivered. B.C. Rule 51.

Time to plead may be extended on application by summons to a Judge 
at Chambers, on such terms as to the judge appears right. B.C. Rule 52.
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O'i Depositions and judge's notes on former trial.
—On the trial of un issue on a plea of autrefois acquit or con
vict the depositions transmitted to the Court on the former trial, 
together with the judge’s and official stenographer's notes if 
available, and the depositions transmitted to the Court on the 
subsequent charge, shall lie admissible in evidence to prove or 
disprove the identity of the charges.

Oit Second accusation. —When an indictment charges 
substantially the same offence us that charged in the indictment 
on which the accused was given in charge on a former trial, but 
adds a statement of intention or circumstances of aggravation 
tending if proved to increase the punishment, the previous 
acquittal or conviction shall be a bar to such subsequent indict
ment.

2. A previous conviction or acquittal on an indictment for 
murder shall lie a bar to a second indictment for the same 
homicide charging it as manslaughter; and a previous convic
tion or acquittal on an indictment for manslaughter shall lie a 
bar to a second indictment fur the same homicide charging it as 
murder.

(Amendment of 1893).
CIJ Plea of justification in case of libel.—Every 

one accused of publishing a defamatory lilicl may plead that the 
defamatory matter published by him was true, and that it was 
for the public lienefit that the matters charged should lie pub- 
lished in the manner and at the time when they were published. 
Such plea may justify the defamatory matter in the sense 
specified, if any, in the count, or in the sense which the defama
tory matter liears without anv such specification ; or separate 
pleas justifying the defamatory matter in each sense may lie 
pleaded separately to each as if two libels had lieen charged in 
separate counts.

2. Every such plea must lie in writing, and must set forth 
the particular fact or facts by reason of which it was for the 
public good that such matters should lie so published. The 
prosecutor may reply generally denying the truth thereof.

3. The truth of the matters charged in an alleged lilicl shall 
in no case be inquired into without such plea of justification 
unless the accused is put lqion his trial upon any indictment or 
information charging him with publishing the lilicl knowing 
the same to be false, in which ease evidence of the truth may be 
given in order to negative the allegation that the accused knew 
the libel to lie false.
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4. 'J'Iic accused may, in addition to sueli pica, plead not 
guilty, and such picas sliall lie inquired of together.

ft. If, when such plea of juatitieation is pleaded, the accused 
is convicted, the Court may, in pronouncing sentence, consider 
whether his guilt is aggravated or mitigated liv tlie plea. U.S.C. 
e. 174, ss. 148, 149, 150 and 161.

Defamatory libel.]—See secs. 1*8.1-30-.
Justification.] -The defendant may plead not guilty, as well as a justifi

cation that the words are true, and that it was for the public benefit that 
they should bo published. The defence <jf not guilty permits the defendant 
to shew that the alleged libel was a fair and bona fide comment on a matter 
of public interest, or that the occasion of publication was privileged, or any 
other defence permitted by law, except that the alleged libel is true. 
Odgers on Libel, 3rd ed. (189(5), 330.

Form of pica.]—The following form of plea of justification following a 
plea of not guilty under the corresponding English Act (0 and 7 Viet, 
ch. 96, sec. (i.) is provided by the English Crown Office Hules of 1886. form 
No. 81 :

“And for a further plea the said A. B., pursuant to the statute in that 
behalf, says that our said Lord the King ought not further to prosecute the 
said indictment [or information] against him, because he says that it is 
true that [here alletjc the troth of every libellous part of the publication set oui 
in the indictment].

“ And the said A. B. further says that before and at the time of the 
publication in the said indictment [or information] mentioned [here slat* 
facts which rendered the publication of benefit to the publie] : by reason whereof 
it was for the public benefit that the said matters so charged in the said 
indictment [or information] should be published: and this lie, the said 
A. B., is ready to verify. Wherefore lie prays judgment, and that by the 
Court here he may be dismissed and discharged from the said premises in 
the said indictment [or information] above specified.”

A plea of justification to an indictment for defamatory libel must allege 
that the defamatory matter published is true and that it was for the publie 
benefit that the alleged libel was published. R. v. Grenier (1897). 1 Can 
Cr. Cas. f>5 (Que.).

Such plea must then set forth concisely the particular facts by reason of 
which its publication was for the public good, but it must not contain the 
evidence by which it is proposed to prove such facts, nor any statements 
purely of comment or argument. Ibid.

A plea of justification, which embodies a number of letters which it is 
proposed to use as evidence, and contains paragraphs of which the matter 
consists merely of comments and argument, is irregular and illegal: and 
the plea itself should tie struck from the record, or the illegal averment 
should lie struck out, and the defendant allowed to plead anew. Ibid.

To an indictment for libel, the language of which was couched in genera 
terms, the defendant pleaded that the words and statements complained of 
in the indictment were true in substance and in fact, and that it was for 
the public benefit, etc. It was held that the plea was insufficient because 
it did not set out the particular facts upon which the defendant intended to 
rely. R. v. Creighton (1890), 19 (Out.) 339.

Evidence.]—The intention of the section is that the right to justify ami 
give the truth on an indictment or information for libel should be limited 
to defamatory libels on individuals: it was intended not to permit a prose 
cutor to obtain an advantage over his adversary by complaining of a
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defamatory libel in the form of an indictment or information thus instituted 
in the name of tin- Crown. While, on the one hand, he was not driven to 
bring a civil action to vindicate his character, on the other, if he sought to 
vindicate it by a prosecution, he was not to have the right to prevent the 
defendant shewing that what had been published was true, and that it was 
for the public benefit that the matter complained of should be published. 
W. v. Pattison (1875), 3d V.C.Q.B. 139, per Richards, C.J.

The existence of rumours cannot lie proved in justitication of the libel. 
R. v. DongaII (1874), 18 L.C.Jur. 8f>.

In a prosecution for an alleged defamatory libel contained in a news
paper article, condemning an employer's dismissal of employees belonging 
to a trade union and charging that the distribution of certain gratuities by 
the employer to his employees was impelled by motives of selfishness on his 
part ami was for the purpose of winning public approval and favourable 
public comment through press notices thereof, a plea of justification will 
not be struck out on the objection that the facts therein allegt <1 do not shew 
that it was for the public benefit that the publication should be made, if 
such plea contains a charge that the press notices favourable to the com
plainant were published at his instance. If the complainant in a prosecu
tion for defamatory libel lias himself called public attention to tin- -object 
matter of the alleged libel by obtaining the publication of newspaper 
articles commending his conduct therein, he thereby invites public criticism 
thereof and cannot object that the answer to his own articles is not a pub
lication in tlie public interest. R. v. Brazenu (18991, 3 Can. Cr. Cas. 89 
(Que.).

“Wherever a man calls public attention to his own grievances or those 
of his class, whether by letters in a newswnper, by speeches at public meet
ings, or by the publication of pamphlets, he must expect to have his asser
tions challenged, the existence of his grievances denied, and himself 
ridiculed and assailed." Odgers on Libel, 3rd ed., 57: Odger v. Mortimer, 
28 Eng. L.T. 472: Ku-nig v. Ritchie, 3 F. \ F. 413: R. v. Veley (I8ti7), 4 
F. iV F. 1117; O’Donogliue v. Ihissev, Ir. R. 5C.L. 124: Dwyer v. Ksmonde, 
2 L.R. Ir. 243.

But where the defendant, in answering n letter which the plaintiff had 
sent to the paper, does not confine himself to rebutting the plaintiff's 
assertions, hut retorts upon the plnintiff by inquiring into his antecedents, 
and indulging in other uncalled-for personalities,the defendant will be held 
liable, for such imputations are neither a proper answer to nor a fair com
ment <>n the plaintiff's speech or letter. Murphy v. Halpin, Ir. R. 8C.L. 
127.

Comments, however severe, on the advertisements or handbills of a 
tradesman will not lie libellous, if the jury find that they are fair and 
temperate comment not wholly undeserved, on a matter to which public 
attention was expressely invited by the plaintiff. Baris v. Levy, 9C.B.N S. 
342; Morrison v. Banner, 3 Ring. N.C. 759, 4 Scott 524.

What are matters of publie interest.]- Matters of public interest may lie 
classified as follows: —

1. Affairs of State.
Every subject lias a right to comment on those acts of publie men which 

concern him as a subject of the realm. If he do not make his commentary a 
cloak for malice and simuler. Barmiter v. Coupland (1840). <"• M.&W. 108; 
Seymour v. Rutterworth, 3 F. & F. 37(1: Kelly v. Sherlock, L.R. 1 Q.B. 089.

2. The administration of justice.
3. Public institutions and local authorities.
4. Ecclesiastic matters.
5. Books, pictures and architecture.
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6. Theatres, concerts and other public entertainments.
7. Other appeals to the public.
A man who has commenced a newspaper warfare cannot complain if he 

gets the worst of it; but if such answer goes further, and touches on fresh 
matter in no way connected with the plaintiff’s original letter, or un
necessarily assails the plaintiff’s private character, then it ceases to be an 
answer; it becomes a counter-charge, and, if defamatory, will be deemed 
a libel. And, generally, when a man puts himself prominently forward in 
any way, and acquires for a time a quasi-public position, he cannot escape 
the necessary consequence—the free expression of public opinion. Odgers 
on Libel ( 1896), 3rd ed., p. 50.

It is a question for the judge, and not for the jury, whether a particular 
topic was or was not a matter of public interest. Weldon v. Johnson (1884), 
per Coleridge, C.J., cited in Odgers on Libel, 3rd ed., page 46.

It has been held that the sanitary condition of a large number of cottages 
let by the proprietors of a colliery to their workmen is a matter of public 
interest. South Hetton Coal Co. v. N.E. News Association, [1894] 1 Q.Ii. 
133 (C.A.).

Where on the trial of a criminal information for libel the judge in sub
stance told the jury that the defendant, under the pleas of justification, 
was bound to shew the truth of the whole of the libel to which the plea is 
pleaded, and that in his opinion, the evidence fell far short of the whole 
matter charged ; such a direction is not so much a direction on the law as 
a strong observation on the evidence, which may be made in a proper case 
without being open to the charge of misdirection. It. v. Port Perry, etc., 
Co., 38 U.C.Q.B. 431; R. v. Wilkinson (1878), 42 U.C.Q.B. 492, 505 (per 
Harrison, C.J., Wilson. J., diss.).
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PART XLVII.

CORPORATIONS.
Sect.
636. Corporations ma;/ appear by attorney.
636. Certiorari, etc., not required.
637. Notice to be served on corporation.
638. Proceedings on défailli.
639. Trial may proceed in absence of defendant.

O.V Corporations may appear by attorney.—Even- 
corporation against which a bill of indictment is found at any 
Court having criminal jurisdiction shall appear by attorney in 
the Court in which such indictment is found and plead or demur 
thereto. R.S.C. c. 174, s. 155.

Indictment of corpora He*.]— An obiterdictum of Sedgewirk, J„ in Union 
Colliery v. R. (1900), 4 Can. Or. Cas. 400, 31 Can. 8.C.R. 81, is as follows:— 
“l am strongly inclined to the view that where the Code specifies an offence 
and provides for the punishment by imprisonment only, it does not neces
sarily follow that a corporation may not be indicted and fined for the 
offence so described.”

In a Manitoba case it was held that a corporat ion is not subject to indict
ment upon a charge of any crime the essence of which is either personal 
criminal intent or such a degree of negligence as amounts to a wilful incur
ring of the risk of causing injury to others, and that secs. 213 and 220, ns 
to want of care in the maintenance of dangerous things, do not extend the 
criminal responsibility of corporations beyond what it was at common law. 
There being no power under sec. 039 or otherwise to impose a fine or any 
other punishment, in lieu of imprisonment, for the offence of manslaughter, 
it was held that there is consequently no judgment or sentence applicable to 
a conviction of a corporation for that offence. R. v. Great West Laundrv 
Co. (1900), 3 Can. Cr. Cas. 514 (Man.).

But it has been held in Ontario that a corporation maybe indicted under 
see. 448 for selling goods to which a false trade description has been 
applied ; and that the proceedings upon such a charge should be instituted 
by indictment under secs. 035-639, and not by a preliminary inquiry before 
a magistrate. R. v. T. Eaton Co. (1898), 2 Can. Cr. Cas. 252.

A municipal corporation may be indicted for a nuisance in respect of 
their non-repair of a highway. Sec. 193; but the consent or order of the 
judge or the consent of the Attorney-General must first be obtained to the 
preferring of the indictment. Sec. 041 (3); R. v. City of London (1900) ; 
37C.L.J. 74.

A justice of the peace cannot compel a corporation to appear before him 
in respect of an indictable offence, nor can he bind the corporation over to 
appear and answer to an indictment ; and he has no jurisdiction to bind over 
the prosecutor to present an indictment against the corporation. Re Chap
man v. City of London (1890), 19 Ont. R. 33.
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As there is no jurisdiction to bind over the prosecutor to prefer a bill of 
indictment before the grand jury against a corporation, it is necessary that 
such an indictment should be preferred—(l) by the Attorney-General, or 
ill) by some one preferring the indictment by the direction ol the Attorney 
General, (3) or with the written consent of the Attorney-General, (4) oi 
with the written consent of a judge of any court of criminal jurisdiction, 
or (5) by a person authorized to do so by the court of criminal jurisdiction 
before which the indictment is sought to be preferred. Sec. 4341 (3). It i> 
not necessary that the consent or order should be stated in the indictment 
Sec. (HI (4). In default of the corporation appearing by attorney the tria, 
may proceed in the absence of the defendant. Sec. <i39. Hy sec. (341 an 
objection to an indictment for want of the consent or order required by law 
in order to prefer an indictment, must be taken by motion to quash the 
indictment before the accused person is girnt in charge. Sub-sec. 4. By 
sec. 3 of the Code the word “ person " includes, unless the context requin - 
otherwise, a body corporate, societies, companies, etc., in relation n 
such act and things as they are capable of doing and owning respective 1\ 
Sec. 3, sub-sec. (/)■ It maybe considered as doubtful whether or not a 
corporation can be properly said to be “ given in charge ” of the jury, and 
consequently whether the time limited by sub-sec. 4 of sec. (341 applies t< 
indictments of corporations.

Whether liable to summary conviction.]—It has been held by the Suprem- 
Court of New Brunswick that the procedure of the Criminal Code as to sum 
mary convictions does not apply to corporations. A magistrate making a 
summary conviction and directing a distress to levy the tine imposed, is 
bound to award imprisonment for want of sufficient distress (Code Forms 
and Code sec. UHL1), and the summary convictions procedure is, therefore, 
held not applicable to corporations, as a conviction cannot be made in the 
terms of the Code Forms (Code schedule 1). The New* Brunswick Court 
held that as regards charges of a criminal nature, a corporation is not 
within the statutory term “person,” which by The Interpretation Act 
K.S.C. 188(3, ch. I. is declared to include “any corporation to whom the 
context can apply,” etc. Ex parte Woodstock Electric Light Co. (189s 
4 Can. Cr. Cas. 107 (N.B.).

But a different conclusion was arrived at by a Divisional Court of tin 
High Court of Justice of Ontario in It. v. Toronto Ry. Co. (1898), 2 Can 
Cr. Cas. 471, in which it was held that the procedure of the Code as to sum
mary convictions applies as well to corporations ns to natural persons, and 
that the fact that a portion of the remedy provided for the recovery of tin 
penalty and costa is personal imprisonment does not prevent the application 
of the summary procedure in other respects to corporations.

See note to sec. 634.

Certiorari, etc., not required. — No writ m 
certiorari shall lie necessary to remove any sueli indictment inn* 
any Superior Court with the view of compelling the defendant 
to plead thereto; nor shall it he necessary to issue any writ m' 
distringas, or other process, to compel the defendant to appeal 
and plead to such indictment. K.S.C. e. 174, s. 15(1.

tKO. Notice to be served on corporation.—The pro- 
cutor, when any sueli indictment is found against a corporation, 
or the clerk of the Court when sueli indictment is founded on i 
presentment of the grand jury, may cause a notice thereof n
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be served on the mayor or chief officer of such corporation, or 
upon the clerk or secretary thereof, stating the nature and 
purport of such indictment, and that, unless such corporation 
appears and pleads thereto in two days after the service of such 
notice, a plea of not guilty will be entered thereto for the 
defendant by the Court, and that the trial thereof will Ik? pro
ceeded with in like manner as if the said corporation had 
appeared and pleaded thereto. R.S.C. c. 174, s. 157.

Notice of a summons by justices under the Summary Convictions clauses 
of the Code may be given in a manner similar to a notice of indictment 
under this section. R. v. Toronto Ry. Co. (1898), 12 Can. Cr. Cas. 471.

ftltN. Proceedings on default. If such corporation does 
not appear in the Court in which the indictment has been found, 
and plead or demur thereto within the time specified in the said 
notice, the Judge presiding at such Court may, on proof to him 
by affidavit of the due service of such notice, order the clerk or 
proper officer of the Court to enter a plea of “ not guilty ” on 
behalf of such corporation, and such plea shall have the same 
force and effect us if such corporation had appeared by its 
attorney and pleaded such plea. R.S.C. c. 174, s. 158.

Trial may proceed in absence of defendant.
The Court may—whether such corporation appears and pleads 
to the indictment, or whether a plea of “ not. guilty ” is entered 
by order of the Court—proceed with the trial of the indictment 
in the absence of the defendant in the same manner as if the 
corporation had appeared at the trial and defended the same; 
and in case of conviction, may award such judgment and take 
such other and subsequent proceedings to enforce the same as are 
applicable to convictions against, corporations. R.S.C. e. 174, 
s. 159.

A fine is the punishment which must be substituted under this section in 
the case of a corporation charged with causing grievous bodily injury 
through its failure to maintain a bridge in a safe condition (see. 125:2), in 
lien of the imprisonment mentioned in sec. 1252. and the amount is in the 
discretion of the court (sec. 934). R. v. Union Colliery Co. (1900), 3 Can. 
Cr.Cas. 523 (B.C.), affirmed 4 Can. Cr. Cas. 400, 31 Can. 8.C.R. 81.
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part XI.V1II.

PREFERRINO IX1 )ICTMENT.
Sect.
€I>U. Jurisdiction of courts.
Gil. Sending bill before grand jury.
Gi2. Coroner’s inquisition.
Gi3. Oath in open court not required.
GH. Oath mag be administered by foreman.
Gib. Names of witnesses to be endorsed on bill of indictment. 
GiG. Names of witnesses to be submitted to grand jury.
Gil. Fees for swearing witnesses.
6iS. liench warrant and certificate.

#40. Jurisdiction of courts. -Every Court of criminal 
jurisdiction in Canada is, subject to the provisions of Part 
XT.II., competent to try all offences wherever committed, if tin- 
accused is found or apprehended or is in custody within tin- 
jurisdiction of such Court, or if lie has been committed for trial 
to such Court or ordered to lie tried lieforc such Court, or ltefore 
any other Court the jurisdiction of which has by lawful author
ity licen transferred to such first mentioned Court under any Act 
for the time lieing in force: Provided that nothing in this Act 
authorizes any Court in one Province of Canada to try any 
person for any offence committed entirely in another Province, 
except in the following case: ♦

2. Every proprietor, publisher, editor or other person 
charged with the publication in a newspaper of any defama
tory liliel, shall be dealt with, indicted, tried and punished in 
the Province in which he resides, or in which such newspaper 
is printed.

Common law offences.]—It has never been contended that the Criminal 
Code of Canada contains the whole of the common law of England in force 
in Canada. Parliament never intended to repeal the common law, except 
in so far as the Code either expressly or by implication repeals it. Vnion 
Colliery Co. v. The Queen ( 1900), 4 Can. Cr. Cas. 400. 405: 31 Can. S.C.K 
81, per Seitcewick, J. If the facts stated in an indictment constitute :n 
indictable offence at common law, and that offence is not dealt with in the 
Code, then an indictment will lie at common law; even if the offence has 
been dealt with in the Code, but merely by way of statement of what is 
law. then both are in force.
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f’etiuc.]—Whenever the accused lias been committed by a magistrate or 
justice of the peace for trial before the court in any district, the court sitting 
in such district has jurisdiction to try the case. R. v. llogle (1896), 5 Can. 
Cr. Cas. 53 (Que.).

The power confeired on a magistrate under sec. 557 of ordering the 
accused person brought before him, charged with an olTenee committed out 
of his territorial jurisdiction (but over which the magistrate still has juris
diction because of the arrest of the accused within his district), to be taken 
before some justice having jurisdiction in the place where the offence was 
committed, is permissive only. Re The Queen v. iiurke (1U0U), 5 Can. Cr. 
Cas. 29 (Ont.).

See also sec. 609.
(Amendment of 1000.)

•U I Who may prefer an indictment.—Any one who
is bound over to prosecute any person, whether committed for 
trial or not, may prefer a bill of indictment for the charge on 
which the accused has been committed, or in resjieet of which 
the prosecutor is so bound over, or for any charge founded upon 
the facts or evidence disclosed on the depositions taken 1 adore 
the justice. The accused may at any time liefore he is given in 
charge to the jury apply to the court to quash any count in the 
indictment on the ground that it is not founded on such facts 
or evidence, and the court shall quash such count if satisfied 
that it is not so founded. And if at any time during the trial 
it appears to the court that any count is not so founded and that 
injustice has been or is likely to lie done to the accused in conse
quence of such count remaining in the indictment, the court 
may then quash such count and discharge the jury from finding 
any verdict upon it.

2. The counsel acting on behalf of the Crown at any court 
of criminal jurisdiction may prefer against any person who has 
been committed for trial at such court a bill of indictment for 
the charge on which the accused has been so committed or for 
any charge founded on the facts or evidence disclosed in the 
depositions taken before the justice.

3. The Attorney-General, or any one by his direction, or 
any one with the written consent of a judge of any eourt of 
criminal jurisdiction, or of the Attorney-General, may prefer 
a bill of indictment for any offence before the grand jury of any 
eourt specified in such consent ; and any person may prefer any 
bill of indictment liefore any court, of criminal jurisdiction In- 
order of such court.

4. It shall not lie necessary to state such consent or order in 
the indictment. An objection to an indictment for want of such 
consent or order must lie taken by motion to quash the indict
ment before the accused person is given in charge.
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5. Save as 
commencement 
Canada.

aforesaid, no bill of indictment shall after the 
of this Act be preferred in any Province of

The only amendment consists in the insertion of sub-sec. 2. The sub
sequent sub-sections are renumbered to accord with this change. This 
amendment was suggested by H. M. Britton, Esq., Q.C., M.l\ (now Mr. 
Justice Britton ol' the King's Bench, Toronto), who pointed out that under 
the strict interpretation of the former law there was no power for the prose
cutor to lay an indictment, except by the written consent of a judge, unless 
he had taken the precaution at the preliminary investigation of being bound 
over to prosecute, and that in the majority of cases the prosecutor was not 
asked by the magistrate to submit himself to be bound over. Commons 
Debates 1900, p. 5209.

The ij rand jury.]—There is at common law inherent power in a superior 
court of criminal jurisdiction to order one or more grand juries to be sum
moned; and the sheriff or coroner may lie directed by the one order to 
summon both a grand and a petit jury. It. v. McUuirc (1898), 4 Can. Cr. 
Cas. 12 (N.B.).

Mr. Justice Wurtele, of the Court of King's Bench, Montreal, in his 
charge to the grand jury at that city on November 2, 1898, since published 
in pamphlet form, said:

" Coder the common law of England, which was extended to this country 
in criminal matters in 1774, the panel of a grand jury consisted of twenty 
four jurors, but one was struck off at the opening of the court, so that 
twelve jurors might form the majority of the grand jury; and then it was 
necessary that twelve at least should concur in finding a charge well founded. 
It was not necessary that all the twenty-three jurors should be sworn to 
form the grand jury or that they should all be present at its sittings, but it 
was necessary that twelve jurors, whatever number was sworn or was 
present, should join in every finding, and consequently that twelve at least 
should attend. The constitution of the grand jury and the qualification of 
the jurors are matters which appertain to the organization of a court of 
criminal jurisdiction, and which therefore fall under the jurisdiction of the 
Provincial legislatures, but on the other hand the regulation of the number 
of jurors who may be required to say if a charge is well founded, is a matter 
of criminal procedure and it comes within the legislative power of the Par 
liament of Canada. In order to lessen the expense of the administration 
of criminal justice, and tc reduce the number of persons taken from time 
to time from their ordinary occupations to serve ns grand jurors, it was 
thought expedient to diminish the number of jurors composing a grand jury 
and the number of its members who should have to concur in a finding 
With this end in view the Parliament of Canada in 1894, by an amendment 
to the Criminal Code which is contained in the statute f»7-f»8 [Viet., eh. f>7. 
enacted that ‘seven grand jurors, instead of twelve, might find a true bill 
in any province where the panel of grand jurors is not more than thirteen:' 
ami the legislature of Quebec in 1895, by the statute 69 Viet., oh. 25. 
diminished the panel of grand jurors from twenty-four to twelve jurors 

The rule, however, as to the attendance of the grand jury, 
is analogous to the rule which existed when it was composed of twenty 
three jurors. It is not necessary, to constitute the grand jury, that all the 
twelve jurors summoned should be sworn, and it is not necessary eithei 
that twelve should bo present at the sittings or when the grand jury come 
into court, but it is necessary that seven at least should always be in 
attendance.

“The principal duty of the grand jury is to inquire into the accusations 
that are brought for indictable offences which are alleged to have been com 
mitted in the district, or over which it is alleged that the court has juris
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diction. Formerly the grand jury proceeded either upon bills of indictment, 
which are written statements of the charges against the accused prepared 
in precise and technical language by the crown prosecutors, or by the pre
sentment of offences which might be within the knowledge of the grand 
jurors themselves ; in the tirst case, the action of the grand jury was taken 
on the suggestion of the Crown, and in the other it arose of its own motion 
from the knowledge of one or more of the jurors. Now, however, the 
faculty of proceeding by presentment has been taken away, and the grand 
jury can only proceed on the indictments which are laid lie fore it, and 
indictments can only be preferred for charges on which a preliminary inquiry 
has been made before a magistrate, or, when there has been no preliminary 
inquiry, by the direction of the Attorney-General, or on the written consent 
of a judge, or by order of the court."

Orangemen, as such, are not disqualified to act as grand jurors on an 
indictment for a riot during which an Orange lodge had been attacked and 
damaged. R. v. Collins (1878), 2 P.K.l. *24!».

A bill of iiutictmcn t. J —The expressions “ indictment ” and "count” 
respectively include information and presentment as well as indictment. 
See. 3 (/). Finding the indictment includes also exhibiting an information 
and making a presentment. Sec. 3 (j).

The proceedings are generally commenced by a private prosecutor, who 
lays his complaint before a magistrate ; but in cases which concern the 
Government of the country or affect public interests, the prosecution may 
he commenced by the provincial Attorney-General himself or a Crown prose
cutor duly authorized by him, directly preferring a bill of indictment before 
the grand jury. It. v. 8t. Louis (1807), 1 Can. Cr. Cas. 141, 145 ((.jue. ).

An indictment is an accusation at the suit of the King by the oaths of 
twelve men of the same county wherein the offence was committed returned 
to inquire of all offences in general in the county. It. v, Connor (1885), 
2 Man. It. 235; 1 Terr. L.R. 4. When such accusation is found by n 
grand jury without any bill brought before them and afterwards reduced to 
a formal indictment it is called a presentment. And when it is found by 
jurors returned to inquire of that particular offence only which is indicted, 
it is called an inquisition.

I’pon the summons of any sessions of the peace, and in case of com
missioners of oyer and terminer and gaol delivery, there issues a precept 
either in the name of the King or two or more justices, directed to the 
sheriff, upon which he is to return twenty-four or more out of the whole 
county. 1 Chitty Cr. Law 309.

The summoning of more than twenty-four does not vitiate the panel : but 
no more than twenty-three can be properly sworn. R. v. McGuire (1808), 
4 Can. Cr. Cas. 12 (N.B.). The justice presiding at a court may reform 
a panel, and the sheriff is bound to return a panel so reformed. Ibid.

It has been the ancient rule, that every indictment should, when found, 
have indorsed on it the words 11 a true bill,” and be signed by the foreman 
of the grand jury, as the proper and authentic record of the fact that the 
grand jury had, before them, sufficient evidence to put the accused on his 
trial for the offence charged therein. That which was termed a bill of 
indictment before, becomes, on the finding of the jury, evidenced by these 
words, the indictment, and the words "a true bill” form part of that 
indictment on which the prisoner is to be tried.

The indorsement is, if the bill is rejected, “not a true bill," or, which 
is the better way, “ not found,” in which case the party is discharged 
without further answer. The indorsement, “a true bill," made upon the 
bill becomes part of the indictment, and renders it a complete accusation 
against the prisoner. When the jury have made their indorsement on the

30—CRIM. CODE.
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bills, they bring them publicly into court, and the clerk of the peace at 
sessions, or the clerk of assize on circuit, calls all the jurymen by name, 
who severally answer, to signify that they are present, and then the clerk 
of the peace or assize asks the jury whether they have agreed upon any 
bills, and have them to present them to the court, and then the foreman of 
the jury hands the indictments to the clerk of the peace or assize, who asks 
them if they agree the court shall amend matter of form, altering no matter 
of substance, to which they signify their assent. This form is necessary to 
enable the court to alter any clerical mistake, because they have no 
authority to change the form of the accusation without the assent of the 
accusers. Aftei this is done, the clerk of the peace reads over the names 
of the offenders and offences in every indictment, and whether the bill be 
found or thrown out as indorsed by the grand jury, and makes a private mark 
or cross upon those which are rejected, and usually files the bill, though 
this is not necessary.” Chitty’s Criminal Law, 3124; 4 Black Com. 3012-3: 
Archbold Crim. Prac. 98-99.

By sub-sec. 12 of sec. 651, where the place of trial is changed, all pro
ceedings in the case are to be had, or if previously commenced, are to be 
continued in the district, county or place in which the trial is directed to 
take place, “as if the case had arisen or the offence had been committed 
therein.” This authorizes an indictment being preferred also for another 
offence disclosed in the depositions. It. v. Coleman (1898), 2 Can. Cr. Cas. 
523 (Ont.).

As to objections to indictments against corporations, see note to sec. 635.
Where consent required.]—Before the adoption of the Criminal Code, 

except in cases to which section 140 of the Criminal Procedure Act applied, 
there was no such limitation of the right to prefer an indictment as is now 
contained in section 041 of the Code, but in accordance with the recommen
dations of the report of the Royal Commissioners on the English Draft Code, 
1878, pp. 32, 33, the Parliament of Canada, in codifying the criminal laws 
of the Dominion, extended the substance of the provisions of section 140 to 
the case of all indictments. R. v. Patterson (1895), 2 Can.Cr.Cas.339,344.

As pointed out by the Royal Commissioners, their recommendation was 
based upon what they deemed the manifest injustice of permitting an 
indictment to be preferred to a grand jury sitting in secret and without any 
opportunity to the accused of being heard, and a bill being found, and tin- 
accused placed upon trial upon what might turn out to be a wholly unfounded 
charge, without any preliminary investigation or even notice of the nature 
of the charge which was intended to be preferred against him.

As there is no jurisdiction to bind over the prosecutor to prefer a bill of 
indictment before the grand jury against a corporation, it is necessary that 
such an indictment should be preferred under sub-section 3.

Attorney-General.]—The expression “Attorney-General” in the third 
sub-section means the Attorney-General or Solicitor-General of any province 
in Canada in which the proceedings are taken; and with respect to the 
North-West Territories and the District of Keewatin it means the Attorney 
General of Canada. Sec. 3 (6).

A superior court should not make an order that an indictment be pre
ferred against a party accused of an offence if the two justices before whom 
the preliminary investigation was held signed a declaration to the effect 
that they were unable to agree. In such a case the prosecutor should be 
left to his recourse to an application to the Attorney-General, who can 
either prefer an indictment himself or direct one to be preferred. Ex p. 
Hanning (1896), 4 Can. Cr. Cas. 203, 5 Que. Q.B. 549.

Whether or not the Crown should assume the expense incidental to a 
prosecution is more particularly a question for the Attorney-General as a 
part of his executive functions, and is not one to be decided by a court 
Ibid.
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The preferring of un indictment by an agent of the Attorney-General 
acting under a general appointment to attend to all criminal cases at a 
session of the court without having obtained the special direction of the 
Attorney-General or an order or consent under sec. 041, is not a compliance 
with the section, and, if the person who was bound over by recognizance to 
prefer an indictment fails to appear, the indictment should be quashed. It. 
v. Hamilton ( 1898), 2 Can. Cr. Cas. 178 (X.8.).

Where the preferring of an indictment is authorized solely upon the 
ground that a direction of the Attorney-General, under sub-sec.3, has been 
given therefor, the written consent or direction must be one with regard to 
the particular case, and the offence must be specified therein ; and a general 
direction in writing by the Attorney-General authorizing counsel to take 
charge of the criminal prosecutions for the Grown r.t the sittings of the 
court will not suffice. If. v. Townsend (1890), It Can. Cr. Cas. 29 (N.8.).

Motion to i/iumli indictment.]—Where the depot ions before the magis
trate have not been taken according to law, and a material provision of the 
law has not been complied with, the indictment may be quashed under sec. 
041 upon motion at any time before the accused is given in charge to the 
jury. If. v. Lepine (1900), 4 Can. Cr. Cas. 145 (tjue. ). %

An accused person cannot be said to have been “ given in charge " to 
the jury until the jury are sworn, and his arraignment and the pleading of 
not guilty to the indictment do not constitute a “giving in charge.” Ibid.

An indictment may be valid as being founded on the evidence disclosed 
on “the depositions taken before the justice,” although the preliminary 
enquiry was held jointly, in respect of the party indicted and of two others 
separately charged with the same offence, and the depositions were given in 
respect of all of them in the one proceeding. If. v. Skelton ( 1898), 4 
Can. Cr. Cas. 407 (N.W.T.).

Xn indorsement made and signed by the judge upon an indictment by 
which he “ directs ” that the indictment be submitted to the grand jury, is 
a sufficient “consent” of the judge to the preferring of the indictment. 
K. v. Weir (No. 2), 3 Can. Cr. Cas. 155 ((jue.).

An accused against whom an indictment is preferred, under the authority 
of a judge's consent under sec. 041, is not entitled to have the indictment 
quashed by reason of the fact that a preliminary enquiry in regard to the 
same offence was at the same time pending before a justice of the peace 
upon which the latter had not given his decision for or against committal 
for trial. Ibid.

After a true bill had been found on an indictment for libel the defendant 
moved to have same (plashed on the ground that one of the grand jurors was 
of affinity to him in the seventh degree, this was held not to be a sufficient 
ground for the application. If. v. Lawton ( 18811, 2 P.E.I. Rep. 898

Habeas ('orpus Jrf.]—The Habeas Corpus Act, 31 Car. II., eh. 2. still 
applies in Ontario. K. v. Keeler, 7 Ont. Pr. Hep. 124. It was particularly 
directed to the securing the discharge from imprisonment of persons tried 
and acquitted, and the avoidance of wilful delays in bringing prisoners to 
trial. By it the person in custody might apply in open court in the first 
week of the term, or first day of the session of oyer and terminer and 
general gaol delivery to be brought to his trial ; and if, having made such 
application, he were not indicted and tried during the second term or 
sessions of oyer and terminer and general gaol delivery after his commit
ment, he was entitled to be discharged from his imprisonment. 31 Car. II., 
ch. 2, sec. 7.

The Crown by this is not obliged to do more than indict at the first assize 
after commitment and have the prisoner tried at the second assize there
after. K. v. Bowen (1840), 9 0. & P. 509.
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tl4’t Coroner’s inquisition. After the commencement of 
this Act no one shall be tried upon any coroner’s inquisition.

<»4:t Oath in open court not required. -It shall not be 
necessary for any person to take an oath in open court in order 
to qualify him to give evidence before any grand jury. R.S.C. 
c. 174, s. 173.

«44 Oath may be administered by foreman. The
foreman of the grand jury, or any member of the grand jury 
who may, for the time being, act on behalf of the foreman in the 
examination of witnesses, may administer an oath to every per
son who appears Iwforc such grand jury to give evidence in 
support of any bill of indictment; and every such person may 
be sworn and examined upon oath by such grand jury touching 
the matters in question. R.S.C. c. 174, s. 174.

«4.V Names of witnesses to be endorsed on bill of 
indictment.—The name of every witness examined, or intended 
to be examined, shall be endorsed on the hill of indictment ; 
and the foreman of the grand jury, or any member of the grand 
jury so acting for him, shall write his initials against the name 
of each witness sworn by him, and examined touching such hill 
of indictment. R.S.C. c. 174, s. 176.

Tlie provisions of sec. 645, requiring the foreman of the grand jury to 
initial upon the bill of indictment the names of witnesses sworn is directory 
only and not imperative. An indictment should not be quashed because of 
the omission of the foreman in that respect. R. v. Buchanan (18118), ICan. 
Cr. Cas. 442 (Man.) ; R. v. Townsend (1896), 3 Can.Cr. Cas. 29, 28 N.S.R

The grand jury may send for and look at any deposition and act upon it ns 
they think proper. R. v. Bullard, 12 Cox 353: R. v. Gerrans, 13 Cox 158. 
And in a British Columbia case where the grand jury reported that without 
the evidence of an absent witness they had no materials to find a bill. 
Crease, J., held that they were entitled to peruse the depositions without 
proof that the witness was absent from Canada or was too ill to travel. 
R. v. Howes (1886), 1 B.C.R. pt. 2, p. 307.

«4<i Names of witnesses to be submitted to grand 
jury. —The mime of every witness intended to be examined on 
any bill of indictment shall ho submitted to the grand jury by 
the officer prosecuting on behalf of the Crown, and no others 
shall be examined by or before such grand jury unless upon the 
written order of the presiding judge. R.S.C. e. 174, s. 176.
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«47 Fees for swearing witnesses. Nothing in this 
Act shall affect any fees by law payable to any officer of any 
court for swearing witnesses, but such fees shall lie payable 
as if the witnesses had been sworn in open court. R.S.C. c. 174, 
s. 177.

«48 Bench warrant and certificate.—When any one 
against whom an indictment has been duly preferred, and has 
been found, and who is then at large, does not appear to plead 
to such indictment, whether he is under recognizances to appear 
or not—

(а) the court before which the accused ought to have 
been tried may issue a warrant for his apprehension, which 
may lie executed in any part of Canada;

(б) the officer of the court at which the said indictment 
is found or (if the place or trial has been changed) the 
officer of the court liefore which the trial is to take place, 
shall, at any time after the time at which the accused ought 
to have appeared and pleaded, grant to the prosecutor, upon 
application made on his liehalf, and upon payment of 
twenty cents, a certificate of such indictment having tieen 
found. The certificate may lie in the form GG in schedule 
one hereto, or to the like effect. Upon production of such cer
tificate to any justice for the county or place in which the 
indictment was found, or in which the accused is or resides, 
or is sus|iected to lie or reside, such justice shall issue a war
rant to apprehend him and to cause him to lie brought before 
such justice, or liefore any other justice for the same county 
or place, to lie dealt with according to law. The warrant 
may lie in the form 11II in schedule one hereto, or to the like 
effect.
2. If it is proved upon oath liefore such justice that any one 

apprehended and brought before him on such warrant is the 
person charged and named in such indictment, such justice 
shall, without any further inquiry, or examination, either com
mit him to prison bv a warrant, which may be in the form II 
in schedule one hereto, or to the like effect, or admit him to bail 
as in other cases provided : but if it appears that the accused 
has, without reasonable excuse, broken bis recognizance to 
appear he shall not in any case be bailable as of right.

3. If it is proved before the justice upon oath that any such 
accused ]ierson is, at the time of such application and produc
tion of tlie said certificate as aforesaid, confined in any prison 
for any other offence than that charged in the said indictment,
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such justice shall issue his warrant directed to the warden or 
gaoler of the prison in which such person is then eontined as 
aforesaid, commanding him to detain him in his custody until 
by lawful authority he is removed therefrom. Such warrant 
may be in the fonn JJ in schedule one hereto, or to the like 
effect. K.S.C. c. 174, ss. 33, 34 and 35.
Form GO.—

CERTIFICATE OF INDICTMENT BEING FOUND.

Canada,
Province of , (
County of , I

I hereby certify that at a Court of (Oyer and Terminer, or 
General Gaol Delivery or General Sessions of the Peace ) holden 
in and for the county of , at , in the said
(county), on , a hill of indictment was found by the
grand jury against A. B., therein described as A. B., late of 

(labourer), for that he (die., stating shortly the 
offence), and that the said A. B. has not appeared or pleaded 
to the said indictment.

Dated this day of , in the vear
Z.X.

Form IIH.—
(Title of officer. )

WARRANT TO APPREHEND A PERRON INDICTED.

Canada,
Province of , )
County of f
To all or any of the constables and other peace officers in the 

said county of
Whereas it has been duly certified by J. D., clerk of the 

(name the romi) (or E. G., deputy clerk of the Crown or 
clerk of the jieace, or as the case may be), in and for the 
county of , that (<6c., stating the certificate). These
are therefore to command you in His Majesty’s name forthwith 
to apprehend the said A. B., and to bring him before (me) or 
some other justice or justices of the peace in and for the said 
county to lie dealt with according to law.

Given under my hand and seal, this day of
in the year , at , in the county aforesaid.

,T. S., [real.] •
J.P., (Name of County.)
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Form II.—

WARRANT OF COMMITMENT OF A PERSON INDICTED.

Canada,
Province of , )
County of . /
To all or any of the constables and other peace officers in the 

said county of , and the keeper of the cominmi
gaol, at , in the said comity of

Whereas by a warrant under the hand and seal of
, (a) justice of the peace in and for the said county 

of , dated , after reciting that it had
been certified by ,T. U., (éc., as in tin• certificate), the said jus
tice of the peace commanded all or any of the constables or jieaco 
officers of the said county, in His Majesty’s name, forthwith to 
apprehend the said A. B., and to bring him before (him) the 
said justice of the peaoe,or before some other justice or justices 
in ami for the said county, to lie dealt, with aeeording to law; 
and whereas the said A. B. has lieen apprehended under and by 
virtue of the said warrant, and being now brought liefore (me) 
it is hereupon duly proved to (me) h|h>11 oath that the said 
A. B. is the same jierson who is named and charged as aforesaid 
in the said indictment: These are, therefore to command you, 
the said constables and penee officers, or any of you. in His 
Majesty’s name, forthwith to take and convey the said A. B. to 
the said common gaol at , in the said county of ,
and there to deliver him to the keeper thereof, together with this 
precept: and (I) hereby command you the said keeper to 
receive the said A. B. into your custody in the said gaol, and 
him there safely to keep until he shall thence be delivered by 
due course of law.

Given under (my) hand and seal, this day of ,
in the year , at , in the county aforesaid.

.T. S., [seal.]
J.P.. <yamc nf County.)
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Fokm JJ.—

WARRANT TO DETAIN A PERSON INDICTED WHO IS ALREADY IN 
CUSTODY FOR ANOTHER OFFENCE.

Canada,
Province of
County of
To tlie keeper of the common gaol at in the said

county of
Whereas it lias lieen duly certified by J. I)., clerk of the 

(name of the court) (or deputy clerk of the Crown or clerk of 
the peace of and for the county of , or an the case may be) 
that (A-c., stating the certificate) ; and whereas (lam) informed 
that the said A. B. is in your custody in the said common gaol

. aforesaid, charged with some offence, or otherat
matter; and it being now duly proved upon oath I «'fore (me) 
that the said A. B., so indicted as aforesaid, and the said A. B.. 
in vonr custody as aforesaid, are one and the same person ; 
These are therefore to command you, in His Majesty’s name, 
to detain the said A. B. in your custody in the common gaol 
aforesaid, until by a writ of habeas corpus lie shall be removed 
therefrom, for the purpose of being tried upon the said indict
ment, or until he shall otherwise be removed or discharged out 
of your custody by due course of law.

Given under (my) hand and seal, this day of ,
in the year , at , in the county aforesaid.

,T. S., [seal.]
J.P., (Name of County.)

A Lenrli warrant directed to it sheriff and to all constables, etc., requir
ing them to arl-eet a man and bring him before the court to find securities 
for his appearance, was signed by the clerk of the peace, but had no seal. 
It was tested in open sessions at the court house, and was delivered by the 
clerk of the pence in court to tile sheriff, who handed it to his deputy. It 
was held that the want of a seal did not make the warrant invalid. Fraser 
v. Dixon (1848), 6 U.C.Q.B. 231.
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PART XLIX.

REMOVAL OF PRISONERS—CHANGE OF VENTE. 

Sect.
6Jf9. Removal of prisoners.
650. Indictment after removal.
651. Change of venue.

64#. Removal of prisoners. —The Govenior-in-Council 
or the Lieutenant-Governor-in-Conneil of any Province may. if, 
from the insecurity or untitncss of any gaol of any county or 
district for the safe custody of ]irisoners, or for any other 
cause he deems it expedient so to do, order any person charged 
with an indictable offence confined in such gaol, or for whose 
arrest a warrant has lieen issued, to lie removed to any other 
place for safe keeping or to any gaol, which place or gaol shall 
he named in such order, there to Is- detained until discharged 
ill due course of law, or removed for the purpose of trial to the 
gaol of the county or district in which the trial is to take place; 
and a copy of such order, certified bv the clerk of the King's 
Privy Council for Canada, or the clerk of the Executive Coun
cil, or by any person acting as such clerk of the Privy Council 
or Executive Council, shall lie sufficient authority to the sheriffs 
and gaolers of the counties or districts respectively named in 
such order, to deliver over and to receive the body of any person 
named in such order. R.S.C. c. 174, s. 07.

2. The Governor in Council or a Lieutenant-Governor in 
Council, may, in any such order, direct the sheriff in whose 
custody the person to lie removed then is, to convey the said 
person to the place or gaol in which he is to he confined, and in 
case of removal to another county or district shall direct the 
sheriff or gaoler of such county or district to receive the said 
person, and to detain him until he is discharged in due course 
of law, or is removed for the purpose of trial to any other county 
or district. R.S.C. c. 174, s. 98.

3. The Governor in Council or a Lieutenant-Governor in 
Council may make an order as hereinbefore provided in respect 
of any person under sentence of imprisonment or under sen
tence of death,—and. in the latter ease, the sheriff to whose
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gaol the prisoner is removed shall obey any direction given by 
the said order, or by any subsequent order in council, for the 
return of such prisoner to the custody of the sheriff by whom 
the sentence is to be executed. R.S.C. c. 174, s. 100.

*80. Indictment after removal If after such removal 
a true bill for any indictable offence is returned by anv grand 
jury of the county or district, from which any such jierson is 
removed, against anv such person, the court into which such true 
bill is returned, may make an order for the removal of such per
son, from the gaol in which he is then confined, to the gaol of 
the county or district in which such court is sitting, for the pur
pose of his being tried in such county or district. R.S.C. c, 
174, s. 99.

*81. Change of venue. Whenever it appears to the sat
isfaction of the court, or judge hereinafter mentioned, that it is 
expedient to the ends of justice that the trial of any person 
charged with an indictable offence should lie held in some dis
trict, county, or place other than that in which the 
offence is supposed to have been committed, or would 
otherwise he triable, the court liefore which such |ier- 
son is or is liable to lie indicted may, at any term 
or sitting thereof, and any judge who might hold or sit in 
such court, may, at anv other time, either before or after the 
presentation of a bill of indictment, order that the trial shall he 
proceeded with in some other district, county or place within 
the some Province, named by the court or judge in such order; 
but such order shall he made upon such conditions as to the 
payment, of any additional expense thereby caused to the 
accused, as the court or judge thinks proper to preserilie.

2. Forthwith upon the order of removal being made by the 
court or judge, the indictment, if any has lieen found against 
the prisoner, and all inquisitions, informations, depositions, 
recognizances and other documents relating to the prosecution 
against him, shall Jie transmitted by the officer having the cus
tody thereof to the proper officer of the court at the place where 
the trial is to lie had, and all proceedings in the case shall he 
had, or, if previously commenced, shall be continued in such 
district, county or place, as if the ease had arisen or the offence 
had been committed therein.

3. The order of the court, or of the judge, made under this 
section, shall he a sufficient warrant, justification and authority.
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to all sheriffs, gaolers and peace officers, for the removal, dis
posal and reception of the prisoner, in conformity with the 
terms of such order ; and the sheriff may appoint and empower 
any constable to convey the prisoner to the gaol in the district, 
county or place in which the trial is ordered to he had.

4. Every recognizance entered into for the prosecution of 
any person, and every recognizance, as well of any witness to 
give evidence, as of any person for any offence, shall, in case 
any such order, as provided by this section, is made, be obli
gatory on each of the persons lmund by such recognizance as 
to all things therein mentioned with reference to the said trial, 
at the place where such trial is so ordereil to lie had, in like 
manner as if such recognizance had been originally entered into 
for the doing of such things at such last mentioned place: 
Provided that, notice in writing shall lie given, either personally 
or bv leaving the same at the place of residence of the persons 
bound by such recognizance, as therein described, to ap|iear 
before the court, at the place where such trial is ordered to lie 
had. R.S.C. e. 174, s. 102.

{Amendment of 189Ji.)

5. Whenever, In the Province of Quebec, it has been decided 
by competent authority that no term of the Court of King's 
Bench, holding criminal pleas, is to lie held, at the appointed 
time, in any district in the said Province within which a term 
of the said court should then lx- held, any person charged with 
an indictable offence whose trial should by law lie held in the 
said district may, in the manner hereinbefore provided, obtain 
an order that bis trial be proceeded with in some other district 
within the said Province, named by the court or judge; and all 
the provisions contained in this section shall apply to the case 
of a person so applying for and obtaining a change of venue as 
aforesaid.

Changing place of trial.]—To effect a change of venue, or, more cor
rectly, to change the place of trial, the court must Vie specially moved for 
the purpose. It does not rest with the Crown to select the place for trial 
by suggestion or otherwise, as it may desire. And the court will refuse or 
grant the motion ns it may see fit. But it will be granted when there is a 
reasonable probability that a fair and impartial trial cannot be had in the 
place where the cause would otherwise be tried. Per Sir Adam Wilson, 
C.J.. in R. v. Carroll (1880), (the Biddulph murder case), cited in 2 Can. 
Cr. Cas. at p. 200.

The power to change the venue is purely discretionary and should be 
used with great caution. R. v. Russell (1878), Ramsay's Cases (Que.) 10$). 
But where the application was made on the part of the accused it was held
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auflicient to justify the change, that persons might he called on the jury 
whose opinions might be tainted with prejudice and whom the prisoner 
could not challenge. Ibid.

Under the fifth sub-section, which applies only to (Quebec, and which is 
taken from 32-33 Viet., ch. 29, sec. 11, the power to change the venue 
appears not to be limited to a judge sitting in the district where the offence 
is alleged to have been committed. Ex p. tirydges (1874), 18 L.C. Jur. 141.

A change of venue should not be made in a criminal case whereby the 
trial would be transferred from the county in which the crime is alleged to 
have been committed, unless facts are proved, as distinguished from sworn 
opinions, plainly indicating that n fair and important trial cannot be had 
in that county. R. v. Ponton (No. 1) (1898), 2 Can. Cr. Cas. 192 (Ont.).

A change of venue should not be granted on the ground of popular 
sympathy with the prisoner and prejudice against the prosecution, where 
there is nothing to shew that the class of citizens from whom the jury 
would be drawn are likely to be prejudiced except by those feelings which 
arise from the nature of the offence and which are common in all counties. 
Ibid.

But a change of venue may be ordered under this section on the 
application of the Crown, where at an abortive trial, at which the jury 
disagreed, a hostile demonstration was made against the judge by a mob 
assembled in the streets during a short adjournment of the trial. R. v. 
Ponton (No. 2) (1899), 2 Can. Cr. Cas. 417.

The change is rendered “ expedient to the ends of justice ” because the 
conduct of the mob tended to bring the administration of justice into con
tempt, and because of its possible influence on a jury at the next trial : and 
this notwithstanding the sworn statements of every juror at the abortive 
trial that they were in no way intimidated or influenced by the mob 
demonstration, part of which took place within hearing of the jury during 
their deliberations. Ibid.

Affidavits from the jurors denying intimidation are properly admissible 
in evidence on a motion to change the venue where such intimidation is 
charged. R. v. Ponton (No. 2) (1^99), 2 Can. Cr. Cas. 417.

An order for change of the place of trial is not open to objection on the 
ground that it makes no provision for the additional expense to which the 
accused might be put by the change, if the judge making such order was 
not asked to make an order as to such additional expense, and if it was not 
shewn to such judge that additional expense would be occasioned. R. v. Cole
man (1898), 2 Can. Cr. Cas. 523.

Where, after a committal for trial for an offence 'under the Criminal 
Code, an order is made changing the place of trial to another county, an 
indictment may be preferred in the latter county not only for the offence for 
which the accused was committed for trial, but for any other offence disclosed 
in the depositions taken before the committing justice. Ibid.

In order to obtain a change of venue in a prosecution for defamatory 
libel such facts must be shewn as will satisfy the court that a fair trial can
not. be had at the present venue, and it is not sufficient that the applicant's 
solicitor swears to a belief that a fair trial is impossible there because of the 
prosecutor’s interest in political affairs.

The fact that two abortive trials of the cause have already taken place 
at both of which the jury disagreed, is not of itself a ground for ordering a 
change of venae. R. v. Nieol (1900), t Can. Cr. Cas. l (B.G.).
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PART L.

ARRAIGNMENT.
Sect.
652. Bringing prisoner up for arraignment.
653. Bight of accused to inspect deposition and hear indict

ment.
Golf. Copy of indictment.
055. Copy of deposition.
656. Pleas in abatement abolished.
657. Plea—refusal to plead.
658. Special provisions in the case of treason.

<»Vi. Bringing prisoner up for arraignment. If any
person against whom any indictment is found is at the time 
confined for some other cause in the prison belonging to the 
jurisdiction of the court by which he is to !>e tried, the eourt 
may, by order in writing, without a writ of habeas corpus. 
direct the warden or gaoler of the prison or sheriff or other per
son having the custody of the prisoner, to bring up the body of 
such person as often as may lie required for the purposes of the 
trial, and such warden, gaoler, sheriff or other person shall olicy 
such order. R.S.C. e. 174, s. 101.

Right of accused to inspect deposition and hear 
indictment,—Every accused person shall be entitled at the 
time of his trial to inspect, without fee or reward, all deposi
tions, or copies thereof, taken against him and returned into the 
court before which such trial is had, and to have the indictment 
on which he is to he tried rend over to him if he so requires. 
R.S.C. c. 174, s. ISO.

Challenge of grand juror.]—There exists the some right *»f challenging 
for favour the grand jury us the petit jury. It. v. Kirwan, .'ll State Trials 
543 : It. v. (»orl>et (186(1). 1 P.E.l. Rep. 262. If a grand juror who is dis - 
qualified be returned, he may he challenged by the prisoner before the bill 
is presented : or if it be discovered after the finding, the prisoner had 
formerly to plead in avoidance. Ibid. : but may now under sec. 656 take 
the objection by motion to the court to quash the indictment. On a trial for 
riot and conspiracy in obstructing the recovery of rents and service of pro
cess relating thereto, the indictment was quashed on its being shewn that 
the manager for and agent of the person entitled to the rents sat on the 
grand jury on the finding of the bill. R. v. Gorbet (1866), 1 P.E.l. Rep. 262.
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Arraignment.] —The arraignment of prisoners against whom true hills 
for indictable offences have been found by the grand jury consists of three 
parts: first, calling the prisoner to the bar by name ; secondly, reading the 
indictment to him; and thirdly, asking him whether he is guilty or not of 
the offence charged. As soon as the indictment has been read over to the 
prisoner, the clerk of the arraigns or officer of the court demands of him :

“ How say you, are you guilty or not guilty ?"
If the prisoner pleads guilty, and it appears to the satisfaction of the 

judge that lie rightly comprehends the effect of his plea, his confession is 
recorded and sentence is forthwith passed, or he is removed from the bar 
to be again brought up for judgment. Archbold's ('rim. Pleadings, L'llth 
ed., 159. If the prisoner pleads “ not guilty," his plea is recorded by the 
officer of the court, and the prisoner is said to have " put himself upon the 
country." If the accused wilfully refuses to plead or will not answer 
directly, the court may order the proper officer to enter a plea of not guilty. 
Her. (557 (2).

054. Copy ot indictment.—Kvery person indicted for any 
offence shall, before lieing arraigned on the indictment, lie 
entitled to a copy thereof on paying the clerk five cents |n»r 
folio of one hundred words for the saint;, if the court in of opin
ion that the same can be made without delay to the trial, but 
not otherwise. R.S.C. c. 174, s. 181.

Certified record of acquittal.]— A person tried for felony and acquitted at 
a Court of Oyer and Terminer in Ontario, van only obtain a copy of the 
indictment and record of acquittal, to be used in an action of malicious 
prosecution, on the liât of the Attorney-General ; and the granting or refer
ring of such application cannot be reviewed by the court. It. v. Ivy (1874), 
24 U.C.C.l*. 78.

In a recent case it was, however, hold by Boyd, C., and Ferguson, .1., 
that the judgments of the Courts of General Sessions in Ontario are public 
records, and the clerk of the peace holds them ns their statutory custodian 
in the interests of the public generally and not as a deputy officer of the 
Crown ; that any person interested in the indictments and records of the 
Court of General Sessions is entitled of right to inspect them : and that an 
accused person tried and acquitted in such court is entitled to a copy of the 
record of such acquittal and of the indictment without the fiat of or inter
vention by the Attorney-General of the province, and a mandamus will lie 
to the clerk of the peace to compel the delivery to him of certified copies. 
It. v. Scully (1901), 5 Can. Cr. Cas. 1 (appeal pending).

It was held in Caddy v. Barlow ( 1827), 1 Manning and Hyland, 275, by 
the Court of King's Bench that although the copy of indictment offered in 
evidence in an action for malicious prosecution may have been granted by 
the court of quarter sessions for a different purpose than that for which it 
was used at the trial, the copy was receivable in evidence without inquiry 
into the circumstances under which it was granted. The words of the 
statute 4(5 Kdw. III. are as follows:—

“ Also the Commons pray that whereas records and whatsoever is in the 
King's Court ought of reason to remain there for perpetual evidence and aid 
of all parties thereto, and of all those whom in any manner they reach, 
when they have need, and yet of late they refuse, in the court of our said 
Lord to make search or exemplification of anything which can fall in 
evidence against the King or in his disadvantage. May it please you to 
ordain by statute that search and exemplification be made for all persons 
of whatever record touches them in any manner, as well ns that which falls 
against the King as other persons. Le roy le voet."
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The liist restriction of this general right appears to have boon imposed 
in the reign of Charles 11. by an order made for the regulation of the Old 
Bailey sessions by the judges. (Directions for justices at the Uhl Bailey, 
Kelyng's ltep. It). That order directed “ that no copies of any indictment 
for felony be given without special order upon motion made in open court, 
at the general gaol delivery, for the late frequency of actions against prose
cutors which cannot lie without copies of the indictment, deterreth people 
from prosecuting for the King upon just occasions."

In Leggatt v. Tollervey, 11 Hast 302, the practice was thus stated by 
Lord Ellenborough, C..I.: "It is very clear that it is the duty of the 
officer charged with the custody of the records of the court not to produce 
a record tmt upon competent authority, what at the Old Bailey is obtained 
upon application to the court pursuant to the order that has long prevailed 
there; and, with respect to the general records of the realm, upon applica
tion to the Attorney-General.” Manning and Ryland in their note to the 
report of Caddy v. Barlow, supra, say: —“It appears that originally all 
judicial records of the King's courts were open to the public without 
restraint and were preserved for that purpose.” In Hewitt v.Cntie (1894), 
26 Out. K. 133, 142, Rose, .1., referring to the Old Bailey rule, said:
“ That was a rule passed by the judges to regulate and govern their own 
action, and merely was that while the record or indictment remained in the 
court during its session, and before it had been sent out as directed by 
statute, no copy should be given out unless on motion ns therein provided, 
and did not, ns indeed it could not, affect the custody or control of the 
indictment after it had been sent to the proper officer as directed by 
statute.”

The distinction made in the Old Bailey rule between cases of felony and 
misdemeanour ns regards the certifying of the proceedings, would seem not 
to apply after the record or indictment has been returned to the proper 
office. Hewitt v. Cane (1894), 20Out. R. at p. 144. In Ontario the prac
tice has been to apply to the Attorney-Ueneral for a liât in cases tried at the 
assizes. R. v. Ivy, 24 U.C.C.l*. 78; O’Hara v. Doherty, 2.r> Out. R. 347. 
This practice is based upon the theory that after the criminal records are 
returned pursuant to the statute to the officer named therein they must be 
taken to be in the custody of the Crown, and that theCrown, acting through 
the Attorney-General, its agent general, is the only person competent to 
give any directions as to the same. The custody of the records in criminal 
cases by the clerk of the Crown and pleas at Toronto (see 14-15 Viet. 
(Can.) eh. 118, and C.S.U.C. oh. 11, sec. 10), after the return of the indict
ments to him is not ns a record of the High Court of Justice, but ns an 
officer of the Crown acting under the supervision of the Attorney-General. 
Hewitt v. Cane (1894), 20 Ont. R. 133. If the bill of indictment has been 
ignored by the grand jury its production will be evidence of the termination 
of the criminal proceedings. R. v. Smith, 8 B. & C. 341 ; R. v. Ivy, 24 
U.C.C.P. ; McCann v. I’renevenu, 10 Ont. R. 573; but in all other cases a 
formal record of acquittal must be produced; and, semble, the certified 
record should shew whether or not an appeal had been taken under Code 
secs. 743-746. Hewitt v. Cane, 20 Ont. K., at p. 140.

tf.W Copy of deposition.—Every person indicted shall 
entitled to n copy of the depositions returned into court, on pay
ment of five cents per folio of one hundred words for the same, 
provided, if the same are not demanded Wore the opening of 
the assizes, term, sittings, or sessions, the court is of opinion 
that the same can he made without delay to the trial, lmt not 
otherwise: hut the court mav, if it sees fit, jtostpone the trial
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on account of such copy of the depositions not having been 
previously had by the person charged. R.S.C. e. 174, s. 182.

«.*»« Pleas in abatement abolished. No plea in abate
ment shall be allowed after the commencement of this Act. Any 
objection to the constitution of the grand jury may be taken 
by motion to the court, and the indictment shall be quashed 
if the court is of opinion both that such objection is well founded 
and that the accused has suffered or may suffer prejudice 
thereby, but not otherwise.

Objection to the grand jury.]—An order of a superior court to n coroner 
to summon a grand jury need not shew on its face all the facts which made 
it necessary that a coroner, instead of the sheriff, should be directed to 
summon the jury. Where a grand jury has been summoned by a sheriff who 
is disqualified from acting because of his relationship to a prosecutor, a 
new grand jury maybe summoned on a venire to a coroner, without formally 
discharging the jury summoned by the sheriff or disposing of the indict
ment found by it. The indictment found by the sheriff's grand jury is in such 
case void, and it is open to the coroner summoning another jury to summon 
persons already summoned by the sheriff. K. v. McGuire (1898) 4 Can. Cr. 
Cas. 12 (N.B.).

See also note to sec. 653.

05). Plea ; refusal to plead.— When the accused is 
called upon to plead lie may plead either guilty or not guilty, or 
such sjieeial plea as is herein provided for.

2. If the accused wilfully refuses to plead, or will not 
answer directly, the court may order the pro]>er officer to enter 
a plea of not guilty. R.S.C. c. 174, s. 145.

Plea of not guilty.] — The defendant has the right to raise the question of 
jurisdiction under a plea of not guilty. R. v. Ilogle (1896). 5 Can. Cr. Cas. 
53 (Que.).

As to the time for pleading in Ontario, see secs. 756-759.
Inability to plead.]—If at any time after the indictment is found, and 

before the verdict is given, it appears to the court that there is sufficient 
reason to doubt whether the accused is then, on account of insanity, 
capable of conducting his defence, the court may direct that an issue shall 
be tried whether the accused is or is not then, on account of insanity, unfit 
to take his trial. Sec. 737 (1).

If such issue is directed before the accused is given in charge to a jury 
for trial on the indictment such issue shall be tried by any twelve jurors. 
If such issue is directed after the accused has been given in charge to a jury 
foi trial on the indictment such jury shall be sworn to try this issue in 
addition to that on which they are already sworn. Sec. 737 (2).

If the verdict on this issue is that the accused is not then unfit to take 
his trial the arrraignment or the trial shall proceed as if no such issue had 
been directed. Sec. 737 (3). If the verdict is that he is unfit on account 
of insanity the court shall order the accused to be kept in custody till the 
pleasure of the Lieutenant-Governor of the province shall be known, and 
any plea pleaded shall be set aside and the jury shall be discharged. Sec. 
737 (3).

No such proceeding shall prevent the accused being afterwards tried on 
such indictment. Sec. 737 (4).



Part L. Arraignment. |§tt.t8] 577

If ii person be found to be mute ex visitatione Dei, the court in its 
discretion will use such means as may be sufficient to enable the prisoner to 
understand the charge and make his answer: and if this be found imprac
ticable, a plea of not guilty should be entered and the trial proceed. 1 Chit. 
Crim. L. 417.

The following form of oath may be administered to the jury: “ You shall 
diligently inquire and true presentment make, for and on behalf of our 
sovereign lord the King, whether A. B , the defendant who now stands 
indicted, is or is not on account of insanity unfit to take his trial, and a true 
verdict give according to the best of your understanding; so help you God.”

In It. v. Berry (1870), 1 Q.B.I). 447; 4.1 L.J. (M.C.) 123, adeaf mute being 
arraigned for felony, the jury who had been impanelled to try the case were 
sworn to try whether the prisoner stood mute of malice or by the visitation 
of God. The jury found that he was mute by the visitation of God. The 
judge then ordered that a plea of not guilty should be entered, and the trial 
proceeded. The jury found the prisoner guilty of the felony charged against 
him, but also found that he was incapable of understanding, and did not 
understand, the proceedings at the trial. Upon this finding it was held that 
the prisoner could not be convicted, but must be detained as a non-sane 
person during the Queen’s pleasure. In li. v. Wheeler, Central Criminal 
Court, May 12, 18f»2, where the prisoner was indicted for the murder of his 
mother, and on his arraignment said he was “ not guilty,” Platt, B., on the 
motion of the prisoner’s counsel, directed the jury to be sworn to inquire 
whether the prisoner was in a fit state of mind to plead to the indictment, 
and it appearing from the evidence that the prisoner seemed to understand 
the nature of the crime for which he was indicted, but that he seemed 
unable to understand the distinction between a plea of “guilty” and of 
“not guilty,” the jury, at the suggestion of the learned judge, returned a 
verdict that the prisoner was of unsound mind and incompetent to plead. 
Archbold Cr. Ev. (1900), 168.

«SS Special provisions in the case of treason.—
When any one is indicted for treason, or for being accessory 
after the fact to treason, the following documents shall lie deliv
ered to him after the indictment has lieon found, and at least 
ten days before his arraignment ; that is to say :

(a) a copy of the indictment :
(b) a list of the witnesses to lie produced on the trial 

to prove the indictment ; and
(e) a copy of the panel of the jurors who are to try 

him returned by the sheriff.
2. The list of witnesses and the copy of the ' of the 

jurors must meriting the names, occupations, and places of nlmde 
of the said witnesses and jurors.

3. The documents aforesaid must all he given to the accused 
at the same time, and in the presence of two witnesses.

4. This section shall not apply to cases of treason by killing 
ITis Majesty, or to eases where the overt act alleged is any 
attempt to injure his person in any manner whatever, or to the 
offence of being accessory after the fact to any such treason.

37—CRIM. CODE.

6
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669. Right to full defence.
6110. Presence of the accused at the trial.
661. Prosecutors right to sum up.
662. Qualification of juror.
66.1. Jury de medietate linguae abolished.
664. .Viced juries in the Produce of Quebec.
666. Mixed juries in Manitoba.
666. Challenging the array.
667. Calling the panèl.
666. Challenges and directions to stand by.
669. Right to cause jurors to stand aside in case of libel.
670. Peremptory challenges in case of mixed jury.
671. Accused persons joining and serering in their challenges.
672. Ordering a tales.
678. Jurors shall not be allowed to separate.
674. Jurors may hare fire and refreshments.
676. Saring power of court.
676. Proceedings when previous offence charged.
677. Attendance of witnesses.
678. Compelling attendance of witnesses.
678A. Warrant to airest witness.
679. Witness in Canada but beyond jurisdiction of court.
680. Procuring attendance of prisoner as witness.
681. Evidence of person dangerously ill may be taken under

commission.
682. Presence of prisoner when such evidence is taken.
688. Evidence may be taken out of Canada under commission.
684. When evidence of one witness must beforroborated.
685. Evidence not under oath of child in certain cases.
686. Deposition of sick witness may be read in evidence.
687. Depositions on preliminary inquiry may be read in evi

dence.
688. Depositions may be used on trial for other offences.
689. Evidence of statement by accused.
690. Admission may be taken on trial.
691. Certificate of trial at which perjury was committed.
692. Evidence of coin being false or counterfeit.
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693. Evidence on proceedings for advertising counterfeit 
money.

69 lt. Proof of previous conviction.
695. Proof of previous conviction of witness.
696. Proof of attested instrument.
697. Evidence at trial for child murder.
69S. Comparison of disputed writing with genuine.
699. Party discrediting his own witness.
100. Evidence of former written statements l>y witness.
701. Proof of contradictory statements by witness.
701 A. Proof of child's age.
702. Evidence of place being a common gaming house.
703. Other evidence that place is a common gaming house.
704- Evidence in rase of gaming in storks, dr.
705. Evidence in certain cases of libel.
706. Evidence in rase of polygamy, dr.
707. Evidence of stealing ores or minerals.
707.1. Cattle brands as evidence.
70S. Evidence of stealing timber.
709. Evidence in rases relating to publie stores.
710. Evidence in rase of fraudulent marks on merchandise.
711. Full offence charged—attempt proved.
712. Attempt charged—full offence proved.
713. Offence charged—part only proved.
71 Jf. On indictment for murder conviction may be of conceal

ment of birth.
7HA. Offences under sees. 331 and 331.1.
715. Trial of joint receivers.
716. Proceedings against rereivers.
717. The same after previous conviction.
7IS. Trial for coinage offences.
719. Verdict in ease of libel.
720. Impounding documents.
721. Destroying counterfeit coin.
722. View.
723. Variance and amendment.
721f. Amendment to be endorsed on the record.
725. Form of formal record in such rase.
726. Form of record of conviction or acquittal.
727. Jury retiring to consider verdict.
72S. Jury unable to agree.
729. Proceedings on Sunday.
730. Woman sentenced to death while pregnant.
731. Jury de ventre inspiciendo abolished.
732. Stay of proceedings.

»



5K0 [§«»•] Criminal Code.

788. Motion in arrest of judgment on verdict of guilty.
7SJf. Judgment not to be arrested for formal defects.
735. Verdict not to be impeached for certain omissions as to 

jurors.
730. Insanity of accused at lime of offence.
787. Insanity of accused on arraignment or trial.
788. Custody of persons formerly acquitted for insanity.
789. Insanity of person to be discharged for want of prosecu

tion.
7JjO. Custody of insane person.
7hl. Insanity of person imprisoned.

<>•">!► Right to full defence. Every person tried for 
any indictable offence shall l>e admitted, after the close of the 
case for the prosecution, to make full answer and defence thereto 
by counsel learned in the law. K.S.C. c. 174, s. 178.

Full answer and defence.]—The object of the Crown being not to rind the 
prisoner guilty, but to do justice, it is the duty of the prosecution to bring 
out the whole of the facts both in the prisoner’s favour and ngainst him.

Every witness on the back of the indictment need not he called. K. v. 
Thompson (1876), 13 Cox 181. That is in the discretion bf the prosecuting 
counsel, but he should have all these witnesses in attendance in case the 
prisoner should desire to call them. K. v. Woodhead (1847), 2C. & K. f>20: 
R. v. Cassidy (1858), 1 F. & F. 79.

In R. v. Simmonds (1823), 1 C. & P. 84, it was laid down that the judge 
would himself sometimes call the omitted witnesses. In 1830, in R. v. 
Bee/ley, 4 C. & l\ 220, Mr. Justice Littledale held that all witnesses named 
on the back of the indictment ought to be called by the prosecution, not 
necessarily to give evidence in chief, but to afford the defence an oppor
tunity of cross-examination. This ruling went further than R. v. Sim
monds, which left the matter in the judge’s discretion. R. v. Bodle (1833), 
6 C. & P. 186, followed the ruling of R. v. Simmonds.

In R. v. Edwards (1848), Cox C.C. 82, Mr. Justice Erie said that, 
though the judge had power to interfere with counsel’s discretion ns to 
calling the witnesses on the back of the indictment, that power would only 
be exercised in extreme cases.

In 1838, in R. v. Holden, 8 C. & P. 609, on a trial for murder, it was laid 
down that at a murder trial, every person present at the transaction giving 
rise to the charge ought to be called by the prosecution, even though they 
were brought to the assizes by the other side and were not on the back of 
the indictment, as even if they gave different accounts the jury ought to 
hear their evidence and draw their own conclusions. Lord Abinger. in a 
murder case, It. v. Orchard (1838), 8 C. & P. 558, note, commented in his 
summing up on the prosecution not calling two persons who were in the 
house at the time of the alleged murder, though they were near relatives of 
the accused, and would naturally be prejudiced in their favour.

These decisions seem to shew that in murder cases those persons who 
were present at the occurrence giving rise to the charge, or in such immedi
ate proximity as to make it likely that they could give relevant evidence, 
ought to be called by the prosecution, even though they were not named on 
the back of the indictment.
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At common law in criminal cases as well as in civil a co-defendant 

against whom no evidence whatever is given ought to be acquitted at 
the end of the prosecutor’s or plaintiff's case. R. v. liambly (1858), lti 
U.C.Q.B. 617.

But it is in the discretion of the judge, at the close of the prosecution, 
to submit separately to the jury the case of one of several prisoners against 
whom no evidence appears; he is not bound to do so, and whether he has 
rightlv exercised his discretion or not cannot be reserved as a point of law. 
R. v. llamblv (1858), 16 I’.C.Q.B. 017.

The admission of evidence in reply which was admissible in chief is as a 
general rule in the discretion of the judge, subject to being reviewed by the 
court. R. v. Jones (1869), ‘28 U.C.Q.B. 416, per Richards, C.J.

One co-defendant cannot be called as a witness by another co-defendant 
and compelled to give evidence, but a co-defendant may testify if he chooses 
to do so. R. v. Connors (1895), 5 Can. Cr. Cas. 70 (Que.).

On a joint indictment the evidence adduced by the witnesses for any one 
of the defendants is effective as regards the others either beneficially or 
adversely, and, therefore, before the counsel for the prosecution cross- 
examines, each of the other defendants has the right to cross-examine such 
witnesses and in doing so to bring out fresh facts which may be advantage
ous for his defence. R. v. Barsalou (No. 3) (1901), 4 Can. Cr. Cas. 446
(9w.).

The prisoner is entitled to a trial free from comment or observation upon 
the fact that he did not tender himself as a witness. He has the right to 
refrain from giving evidence without his failure to testify being made the 
subject of comment. 56 Viet. (Can.), ch. 31, sec. 4. The infringement of 
that right is a substantial wrong, which is not removed or remedied by the 
judge calling back the jury and telling them that he had done wrong. R. v. 
Coleman (1898), 2 Can. Cr. Cas. 523 (Ont.).

And the fact that the attention of the trial judge was called to the error 
by the prisoner’s counsel does not deprive the prisoner of his right to move 
the court for a new trial. Ibid. R. v. Gibson (1887), 18 Q.B.I). 537; 
R. v. Petrie (1890), 20 Ont. R. 317; Martin v. Mackonochie (1878), 3 
Q.B.D. 775.

Proof of official documents.]— In every case in which the original record 
could be received in evidence, a copy of any official or public document of 
Canada, or of any province, purporting to be certified under the hand of 
the proper officer or person in whose custody such official or public document 
is placed, or a copy of a document, by-law, rule, regulation or proceeding, 
or a copy of any entry in any register or other book of any municipal or 
other corporation, created by charter or statute of Canada or any province, 
purporting to be certified under the seal of the corporation, and the hand of 
the presiding officer, clerk or secretary thereof, shall be receivable in 
evidence without proof of the seal of the corporation, or of the signature or 
of the official character of the person or persons appearing to have signed 
the same, and without further proof thereof. Can. Kvid. Act, 1893, sec. 12.

Where a book or other document is of so public a nature as to be admis
sible in evidence on its mere production from the proper custody, and no 
other statute exists which render its contents provable by means of a copy, 
a copy thereof or extract therefrom shall be admissible in evidence in any 
court of justice, or before a person having, by law or by consent of parties, 
authority to hear, receive and examine evidence, provided it is proved that 
it is a copy or extract purporting to be certified to be true by the officer to 
whose custody the original has been entrusted. Ibid, see. 13.

No proof is required of the handwriting or official position of any person 
so certifying to the truth of any copy of or extract from any proclamation, 
order, regulation, appointment, book or other document: and any such copy
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or extract may be in print or in writing, or partly in print, and partly in 
writing. Ibid, sec. 14.

Any order in writing, signed by the Secretary of State of Canada, and 
purporting to be written by command of the Governer-General, shall be 
received in evidence as the order of the Governor-General. Ibid, sec. 15.

Copies of official and other notices, advertisements and documents 
printed in The Canada Gazette are prima facie evidence of the originals, 
and of the contents thereof. Ibid, sec. 16.

A copy of any entry in any book kept in any department of the Govern
ment of Canada, shall be received as evidence of such entry and of the 
matters, transactions and accounts therein recorded, if it is proved by the 
oath or affidavit of an officer of such department that such book was, at the 
time of the making of the entry, one of the ordinary books kept in such 
department, that the entry was made in the usual and ordinary course of 
business of such department, and that such copy is a true copy thereof. 
Idid, sec. 17.

Any document purporting to be a copy of a notarial act or instrument 
made, filed or enregistered in the Province of Quebec, and to be certified by 
a notary or prothonotary to be a true copy of the original in his possession 
as such notary or prothonotary, shall be received in evidence in the place 
and stead of the original, and shall have the same force and effect as the 
original would have if produced and proved : Provided, that it may be proved 
in rebuttal that there is no such original, or that the copy is not a true copy 
of the original in some material particular, or that the original is not an 
instrument of such nature as may by the law of the Province of Quebec be 
taken before a notary or be filed, enrolled or enregistered by a notary in the 
said province. Ibid, sec. 18.

Hut no copy of any such book or other document shall be received in 
evidence upon any trial unless the party intending to produce the same has 
before the trial given to the party against whom it is intended to be pro
duced reasonable notice of such intention. The reasonableness of the 
notice shall be determined by the court or judge, but the notice shall not in 
any case be less than ten days. Ibid, sec. 19.

These provisions are in addition to and not in derogation of any powers 
of proving documents given by any existing statute or existing at law. Sec. 20.

In all proceedings over which the Parliament of Canada has legislative 
authority, the laws of evidence in force in the province in which such pro
ceedings are taken, including the laws of proof of service of any warrant, 
summons, subpœna or other document, shall, subject to the provisions of 
this and other Acts of the Parliament of Canada, apply to such proceedings. 
Sec. 21.

WH». Presence of the accused at the trial.—Every 
accused person shall lie entitled to he present in court during the 
whole of his trial, unless he misconducts himself by so interrupt 
ing the proceedings as to render their continuance in his pres 
ence impracticable.

2. The court may permit the accused to be out of court dur
ing the whole or any part of any trial on such terms as it thinks 
proper.

See note to sec. 626.
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tHU. Prosecutor’s right to sum up.—It un accuserl per
son, or any one of several accused persons lieitig tried together, 
is defended by counsel, such counsel shall, at the end of the ease 
for the prosecution, declare whether he intends to adduce evi
dence or not on behalf of the accused person for whom ho 
appears ; and if he does not thereupon announce his intention 
to adduce evidence, the counsel for tin* prosecution may address 
the jury by way of summing up.

•J. Upon every trial for an indictable offence, whether the 
accused* person is defended by counsel or not, he or his counsel 
shall be allowed, if he thinks tit, to open his case, and after the 
conclusion of such opening to examine such witnesses as he 
thinks tit, and when all the evidence is concluded to sum up 
the evidence. If no witnesses are examined for the defence the 
counsel for the accused shall have the privilege of addressing 
the jury last ; otherwise such right shall belong to the counsel 
for the prosecution : Provided, that the right of reply shall lie 
always allowed to the Attorney-General or Solicitor-General, or 
to anv counsel acting on behalf of either of them. R.R.G. c. 
174, s. 179.

Prosecuting counsel.]—The position of prosecuting counsel is not that of 
an ordinary counsel in a civil case, but he is acting in a quasi judicial 
capacity and ought to regard himself as part of the court; that, while he is 
there to conduct his case, he is to do it at his discretion, but with a feeling 
of responsibility, not as if trying to obtain a verdict, but to assist the judge 
in fairly putting the case before the jury and nothing more. Blackburn, J., 
in R. v. Borens, 4 F. & F. 842, 853. He is to regard himself as a minister 
of justice and not to “ struggle for a conviction.” R. v. Puddick, 4 F. & F. 
497; R. v. Patterson (1875), 36 U.C.Q.B. 129, 146.

Joint indictments.]—Where several persons are jointly indicted the order 
in which each of them shall enter upon his defence is generally subject to 
the discretion of the trial judge. R. v. Barsalou (No. 3), 4 Can. Cr. Cas. 
446 (Que.).

Where there is a difference in degree of criminality with respect to the 
charge made against several persons jointly indicted, they should be called 
upon for their defence the greater before the less according to the serious
ness of the charge against each as disclosed both by the indictment and the 
evidence for the prosecution, ex gr., the principal before the accessory, and 
the thief before the receiver. Ibid.

Where there appears no such difference in degree of criminality in 
respect of several persons jointly indicted, the order of defence is the order 
in which their names appear in the Indictment. Ibid; R. v. Barber, 1 
C. & K. 434; R. v. Meadows, 2 Jurist N.S. 718.

On a joint indictment for one offence, when the evidence for the one 
would enure to the benefit of the other, the right to a general reply is with 
the prosecution, though only one defendant called witnesses in defence. R. 
v. Connolly (1894), 1 Can. Cr. Cas. 468 (Ont.).

This is in accordance with the practice prior to the Code. R. v. Haves 
(1838), 2 M. & R. 155; R. v. Jordan (1839), 9 C. & P. 118.
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Bight to I'n/in. | in criminal cases the prosecution always begins, if 
the prisoner is defended the counsel for the prosecution opens the case; if, 
however, lie is undefended it is not usual to make any opening statement 
unless there is some peculiarity in the facts. Phipson Evid., 2nd ed., 42. 
If there is no prosecuting counsel there can be no opening, the prosecutor 
not being allowed to address the jury. Roscoe Cr. Evid. 201 : R. v. Brice, 
(1824), 2 B. A Aid. 606; R. v. (lurney (1809): 11 Cox C.C. 414.

Opening the case.]—The existence of a previous conviction against the 
accused should not be referred to in the opening although the charge is for 
a second offence. Sec. 670. The arraignment must in the first instance be 
upon so much only of the indictment as charges the subsequent offence, and 
after that is disposed of the accused is to answer ns to the fact of the pre
vious conviction. Ibid.

When the prisoner is given in charge to the jury, the counsel for the 
prosecution or, if there be more than one, the senior counsel, opens the case 
to the jury stating the leading facts upon whicli the prosecution rely. In 
doing so he ought to state all that it is proposed to prove, ns well declara
tions (other than confessions) of the prisoners as the facts, so that the jury 
may see if there be a discrepancy between the opening statements of 
counsel and the evidence afterwards adduced in support of them. R. v. 
Edward (1839), 1 M. & Rob. 257; it. v. Hartel (1837), 7 C. A P. 773; 
R. v. Davis (1837), 7 C. & P. 785.

A confession should not be referred to in the opening further than to 
state its general effect only for the circumstances under which it was made 
may render it inadmissible in evidence. Archbold Cr. Pi. (1900) 187; R. v. 
Swatkins (1831), 4_C. & P. 548; R. v. Davis, 7 C. A P. 780; R. v. Orrell 
(1835), 7 C. & P. 774 ; and see note to sec. 552 as to evidence of admissions 
made by the accused.

In opening a case for murder, the counsel for the prosecution may put 
hypothetically the case of an attack upon the character of any particular 
witness for the Crown and say that should any such attack be made he will 
be prepared to meet it. R. v. Courvoisier (1840), 9 C. & P. 362.

If any additional evidence not mentioned in the opening speech of 
counsel is discovered in the course of a trial the prosecuting counsel is not 
allowed to state it in a second address to the jury. Ibid ; K. v. Creau 
(1861), 8Cox C.C. 509.

Witnesses for the prosecution.]—The witnesses for the prosecution are called 
and examined viva voce after the opening address, each witness beingcross- 
examined in turn by the prisoner’s counsel. Although the prosecution is 
not in strictness bound to call every witness named on the back of the 
indictment, it is usual to do so in order to afford the prisoner’s counsel an 
opportunity to cross examine them ; and, if the prosecution will not call
them, the judge in his discretion mav do so. R. v. Simmonds (1823), 1 
C. A P. 84; R. v. Bull (1839), 9 C. A*P. 22; Phipson Evid., 2nd ed., 476.

In charges of homicide witnesses who were present at the transaction 
have been called by the judge for the furtherance of justice, although not 
named on the back of the indictment. It. v. Holden, 8 C. A P. 609 ; R. v.Stroner,
1 C. A K. 650 : R. v. Chapman, 8C. A P. 558; R. v. Orchard, 8 C. A P.558 (a). 
But if this is done at the instance of the prisoner and no question is put 
to them by the prosecution they become so far the prisoner’s witnesses that 
though he may cross-examine he cannot contradict them ; R. v. Bodle, 6 
C. A P. 186: and the prosecution can only re-examine as a matter arising 
out of the cross-examination ; R. v. Beezlev, 4 ('. A P. 220 : and perhaps 
if there has been a refusal by the prosecution to call the witness not even
then. R. v. Harris (1836), 7 C. A P. 581.

Where a prisoner is not defended by counsel he cross-examines the wit
nesses for the prosecution if he thinks fit, or the judge does so on his behalf. 
Archbold Cr. PI. (1900) 188.
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Defence.]—If the defendant decides to adduce evidence he may now, if 
he desires, open his case to the jury, call his witnesses and sum up, which 
latter process usually extends in practice to a complete commentary on the 
case. Sub-section (2) supra. Phipson Evid., 2nd ed., 40.

The defendant may be allowed to reserve to himself the right to address 
the jury and to examine and cross-examine witnesses, and to have his 
counsel argue any points of law that arise in the course of the trial and to 
suggest questions to him for the cross-examination of witnesses ; K. v. 
Parkins, Ry. & M. 166; but the defendant will not be allowed to have 
counsel to examine and cross-examine the witnesses, and to reserve to himself 
the right of addressing the jury. R.v. White (1811), 6 Camp. 08. Nor can 
a prisoner have counsel to speak for him and also make a speech for himself 
other than to make his statement of facts (see that heading, infra). He 
will be strictly confined in that case to a statement of facts and not allowed 
to put forward mere matter of argument. It. v. Everett, cited Archbold 
Cr. PI. (1900) 188.

See also note to sec. 050.
Right of reply.]—The meaning of the last proviso in the above section 

has been held in Manitoba not to he that the Attorney-General or his repre
sentative shall have the last word with the jury where the defendant calls 
no witnesses, but only that he shall have the right to again address the jury 
at the close of the evidence, after which the defendant's counsel could make 
his address. R. v. Le Blanc. 29 C.L.3. 720, per Taylor, C.J. But there is 
much reason to doubt the correctness of that decision. How can an address 
made before that of the prisoner’s counsel be called a “ reply” f The 
proviso seems rather to be an extension of the statute 32-113 Viet. (Can.) 
ch. 29, sec. 45, and of the rule referred to in 5 St. Tr. N.S. 3 (m), as a 
“ resolution of the judges ” and which was intended to remove doubts which 
formerly existed as to the right of reply in such cases by counsel other than 
the Attorney-General or Solicitor-General. 2 si. Tr. N.S. 1019. The 
resolution was as follows :—“ In those Crown cases in which the Attorney or 
Solicitor-General is personally engaged, a reply where no witnesses are 
called for the defence is to be allowed as of right to the counsel for the 
Crown, and in no others.”

So in R. v. Marsden, M. & M. 439, it was held that the Attorney-Gen
eral has the right of reply even though the defendant call no witnesses; 
and in R. v. Toakley, 10 Cox C.C. 400, the same right was accorded to the 
Solicitor-General appearing on behalf of the Attorney-General in a post- 
office prosecution. The statute 32-33 Viet., (Can.) ch. 29, sec. 45, gave 
the right of reply to the Attorney, or Solicitor-General or to any Queen's 
Counsel acting on behalf of the Crown. It had previously been held in 
Ontario that the Crown counsel not being the Attorney-General or Solicitor- 
General had no right of reply where no witnesses were called for the 
defence. R. v. Me Lei lan, 9 U.C.L.J. 75.

In Quebec the rule was to allow the reply in cases of public prosecutions 
for felony whether the Attorney-General appeared personally or by a repre
sentative. R. v. Quatre Pattes, 1 L.C.R. 317.

Phipson in his work on Evidence (1898), 2nd ed., p.47, says :—‘‘In Ire
land all prosecuting counsel in public prosecutions represent the Attorney- 
General and have the same privilege.” See also Eng. L.T., March 4. 1893, 
and April 24, 1897 ; 6 Law Magazine (1881), 101 : Nineteenth Centurv 
(1895), 304.

It is not usual to exercise the right of reply where the only evidence
adduced by the defendant le aa to character. R. ▼.Dowse (1866), i F.Â P.492.

Prisoner's statement.]—The prisoner is entitled to make a statement of 
facts to the jury whether he is defended by counsel or not. provided he calls 
no witnesses. R. v. Millhouse (1885), 15 Cox C.C. 622. In that case and in 
R. v. Shimmin (1882), 15 Cox C.C. 123, it was held that the statement may he
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made after his counsel has addressed them, but in K. v. Doherty (1887), 16 
Cox C.C. 306, it was allowed to lie made before the counsel’saddress. Counsel 
for the prosecution has the right of reply if the defendant makes a statement. 
K. v. Rogers (1884), 1 B.C.R., jit. 2, p. 119, per Crease, J.

lu R. v. Mavbrick, Liverpool Assizes, Aug., 1889, the prisoner was 
allowed to make a statement to the jury although witnesses were called by 
her. Phipson Evid., 2nd ed., 47.

W* Qualification of a juror. -Every person qualified 
and summoned as grand or petit juror, according to the laws in 
force for the time being in any Province of Canada, shall l>e 
duly qualified to serve as such juror ii> criminal cases iu that 
Province. IÎ.S.C. e. 174, s. 160.

(Amemlment of ISO^.)
2. Notwithstanding any law, usage or custom to the con

trary, seven grand jurors instead of 12, as heretofore, may find 
a true bill in any Province where the panel of grand jurors is 
not more than thirteen: Provided, that this sub-section shall 
not come into force until a day to he named by the Governor 
by his proclamation. (Proclaimed from 1 January, 1895.) 
Vol. 28, Can. Gazette, 1172.

Where panel not more than thirteen.']—It is within the power of a Provin 
cial Legislature to fix the number of the grand jurors, who should compose the 
panel, that being part of the organization or constitution of the court. R. 
v. Cox (1898), 2 Can. Cr. Cas. 207 (N.8.).

But a Provincial Legislature has no power to fix the number of grand 
jurors necessary to find a good bill of indictment, that being a matter of 
criminal procedure and exclusively within the powers of the Dominion 
Parliament. Ibid.

Where by the provincial law the number of grand jurors summoned has 
been reduced to less than thirteen, and some of those summoned fail to 
appear, seven of those who appear may find a bill of indictment. R. v. 
Girard (1898), 2 Can. Cr. Cas. 216 (Que.).

And see note to sec. 641.
Juror's knowledge of facts in issue.]— If a juryman has knowledge of any 

matter of evidence in the case being tried he ought not to impart the same 
privily to the rest of the jury, but should state to the court that he had such 
knowledge, and thereupon be examined and subjected to cross-examination 
as a witness. R. v. Bushell, 6 Howell 1012 (ft) : R. v. Reading, 7 Howell 
259; R. v. Rosser, 7 C. & P. 648. But there are grave objections to a juror 
sworn to try being sworn and examined as a witness for if his evidence be 
contradicted or his credibility be impeached he is placed in the position of 
joining in the determination of his own credibility. R. v. Petrie (1890), 20 
O.R. 317.

<»«:t Jury de medietate linguae abolished.—No alien 
shall he entitled to he tried by a jury de mrdirtafr linguae, lmt 
shall he tried a» if he was a natural born snhjeet. K.S.(e. 
174, s. 161.
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Mixed juries in the province of Quebec.—In
those districts in the Province of Quebec in which the sheriff 
is required by law to return a panel of |>otit jurors composed 
one-half of jiersons speaking the Knglish language, and one- 
half of persons shaking the French language, he shall in his 
return specify separately those jurors whom he returns as shak
ing the Knglish language, and those whom he returns as shak
ing tint French language res|>eet,ively ; and the names of the jur
ors so summoned shall he called alternately from such lists. 
li.S.V. c. 174, s. Kill.

Mixed juries in Quebec.] A prisoner arraigned for trial in Quebec has the 
right to claim a jury composed for one-half at least of persons speaking his 
language if French or English. After having claimed a mixed jury and the 
recording of the order therefor by the Court, the prisoner has no absolute 
right to relinquish such claim and to have the order for a mixed jury 
superseded, but revocation may be ordered on such an application in the 
discretion of the Court. R. v. Sheehan (1897), 1 Can. Cr. Cas. 401Î (Que.).

The right to a mixed jury in the Province of Quebec, conferred by 27-28 
Viet., ch. 41, Statutes of the Province of Canada, still exists in criminal 
cases, notwithstanding the statute 4(i Viet., ch. 16 (Que.), purporting to 
repeal the former Act. U. v. Yancey (1899), 2 Can. Cr.Cas. 1120. A statute 
of the former Province of Canada in force at the time of Confederation, 
which conferred the right to a mixed jury in Lower Canada, now the Pro
vince of Quebec, remains in force thereafter as a matter of “criminal 
procedure ” as to that province, and can be varied or repealed only by the 
Parliament of Canada. B.N.A. Act, sec. 91 (27). Ibid; R. v. Sheehan 
(1897), 1 Can. Cr. Cas. 402 (Que.). The prosecuted party may, upon 
arraignment, demand a jury composed for the one-half at least of persons 
skilled in “the language of his defence,’’ whether French or English; but 
this does not give the accused an option to choose either language as the 
language of the defence, nor to have at least one-half of the jurors drawn 
from those skilled in the language in which counsel for the accused proposes 
to conduct the defence. The “ language of the defence” in that connec
tion means the language habitually spoken by the accused. R. v. Yancey 
(1899), 2 Can. Cr. Cas. 320.

Where six English jurors had been sworn after several jurors had been 
directed to stand aside at the instance of the Crown and the clerk recom
menced to call the panel alternately from the English and the French lists 
and one of them previously ordered to stand aside was again called, it was 
held that the previous “stand aside” stood good and did not need to be 
withdrawn until the panel was exhausted. R. v. Dougall (1874), 18 L.C. 
Jur. 242.

<»<».%. Mixed juries in Manitoba.—Whenever any person 
who is arraigned before the Court ot King's Beneli for Mani
toba demands a jury eomposed, for the one-half at least, of per
sona skilled in the language of the defence, if such language is 
either Knglish or French, he shall lie tried by a jury eomposed 
for the one-half at least of the persons whose names stand first 
in succession upon the general panel and who, on appearing and 
not being lawfully challenged, are found in the judgment of the 
court, to lie skilled in the language of the defence.
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2. Whenever, from the niimlier of rliallcngrs or any other 
cause, there is in any such case a deficiency of |K*rsous skilled 
in the language of the defence, the court shall fix another day for 
the trial of such case, and the sheriff shall supply the deficiency
by summoning, for the day so fixed, such additional .... nlier of
jurors skilled in the language of the defence as the court orders, 
and as are found inscribed next in succession on the list of |ietit 
jurors. H.S.C. c. 174, s. 107.

The subsequent discovery that one of the jurors sworn did not thor
oughly understand the English language is not a ground for a new trial. 
It v. Karl (IKIM), 10 Man. It. 303.

<»<►<► Challenging the array. -Hither the accused or the 
prosecutor may challenge the array on the ground of partiality, 
fraud, or wilful misconduct on the part of the sheriff or his
deputies by whom the panel was returned, hill on ........ flier
ground. The objection shall Is* made in writing, and shall 
state that the person returning the panel was partial, or was 
fraudulent, or wilfully misconducted himself, as the ease may 
lie. Such objection may Ik* in the form KK in schedule one 
hereto, or to the like effect.

2. If partiality, fraud or wilful misconduct, as the case may 
be, is denied, the court shall apjioiiit any two indifferent |ier 
sons to try whether the alleged ground of challenge is true or 
not. If the triers find that the alleged ground of challenge is 
true in fact, or if the party who has not challenged the array 
admits that the ground of challenge is true in fact, the court 
shall direct a new panel to lie returned.

Form KK.—
CHALLENGE TO ARRAY.

Canada,
Province of ,
County of ,
The King 1 The said A. B.. who prosecutes 

r. for our Lord the King (or the said
C.D. * C. D.. us Ihr mar ami/ hr) chal

lenges the array of the panel on the ground that 
it was returned by X.Y., sheriff of the county 
I'f III r K. F.. deputy of X. V.. sheriff
of the county of , ns Ihr ruse may hr),
and the said X. Y. (or F. F., ns Ihr rose may
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be) w*e guilty of partiality (or fraud, or 
wilful misconduct) oil returning said panel.

See note to sec. 0417.

HOÎ Calling the panel. —If the array is not challenged 
or if the triers find against the challenge, the officer of the 
court shall proceed to call the names of the jurors in the follow
ing manner: The name of each juror on the panel returned, 
with his numlier on the panel and the place of his alxnle, shall 
be written on a distinct piece of card, such card# lining all as 
nearly as may lie of an equal size. The cards shall In» deliv
ered to the officer of the court by the sheriff or other officer 
returning the panel, ami shall, under the direction ami care 
of the officer of the court, lie put together in a Im>x to Im- provided 
for that purpose, and shall lie shaken together.

*2. The officer of the court shall in open court draw out the 
said cards, one after another, and shall call out the name and 
number upon each such card as it is drawn, until such a number 
of )>crsons have answered to their names as in the opinion of the 
court will probably lie sufficient to provide a full jury after 
allowing for challenges of jurors ami directions to stand by.

It. The officer of the court shall then proceed to swear the 
jury, each juror being called to swear in the order in which his 
name is so drawn, until after subtracting all challenges 
allowed ami jurors directed to stand by, twelve jurors are sworn. 
If the numlicr so answering is not sufficient to provide a full 
jury, such officer shall proceed to draw further names from the 
liox, and call the same in manner aforesaid, until, after chal
lenges allowed and directions to stand by, twelve jurors arc 
sworn.

4. If bv challenges ami direction* to stand by the is
exhausted without leaving a sufficient numlier to form a jury, 
those who have lieen directed to stand by shall l»c again called 
in the order in which they were drawn, and shall lie sworn, 
unless challenged by the accused, or unless the prosecutor chal
lenges them, and shows cause why they should not Ik- sworn: 
Provided that if before any such juror is sworn other jurymen 
in the panel liecome available the prosecutor may require the 
names of such jurymen to lie put into ami drawn front the ltox 
in the manner hereinbefore prescrilied, ami such jurors shall lie 
sworn, challenged, or ordered to * by, as the case may be, 
liefore the jurors originally ordered to stand by are again called.

It. The twelve men who in manner aforesaid are ultimately
5

4
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sworn shall lie the jury to try the issues on the indictment, and 
the names of the men so drawn and sworn shall lie kept apart by 
themselves until such jury give in their verdict or until they 
are discharged ; and then the names shall lie returned to the liox, 
then* to be kept with the other names remaining at that time 
undrawn, and so loties quotie» as long as any issue remains to 
lie tried.

6. Provided that when the prosecutor and accused do not 
object thereto, the court may try any issue with the same jury 
that has previously tried or been drawn to try any other issue, 
without their names living returned to the box and redrawn, or 
if the parties or either of them object to some one or more of 
the jurors forming such jury, or the court excuses any one or 
more of them, then the court may order such persons to with
draw, and may direct the requisite number of names to make 
up a complete jury to be drawn, and the persons whose names 
are so drawn shall lie sworn.

7. Provided also. that, an omission to follow the directions 
in this section shall not affect tin* validity of the proceedings.

Impanel I imj the petit jury.]—When a sufficient number of prisoners have 
pleaded and put themselves upon the country the clerk of arraigns addresses 
the jurors who have been summoned, thus :

“ You good men, who are returned and impanelled to try the issue 
joined between our sovereign lord the King and the prisoners at the bar. 
answer to your names and save your fines,” (then calling the jurors by name.)

The Clerk of the arraigns, before proceeding to call the jurors to the jury 
box, addresses the prisoners thus:

‘‘Prisoners, these good men that you shall now hear called are the jurors 
who are to pass between our sovereign lord the King, and >you upon your 
respective trials, [or, in a capital case, ‘ upon your life and death’]; if 
therefore you or any of you will challenge them or any of them you must 
challenge them as they come to the book to be sworn, and before they arc 
sworn, and you shall be heard.”

Sub-section (4) directs that when the panel has been exhausted, only the 
jurors who had been directed to stand by, and such other jurymen as have 
since become available, shall be called and may be sworn on the jury. A 
challenge once allowed excludes a juror from serving on the jury being 
formed ; for in cases of a peremptory challenge the other party might after 
wards exhaust his peremptory challenges and the privilege of withdrawing 
it might therefore operate as a fraud upon him. Then in the case of a chal
lenge for cause the withdrawal of the challenge would not change the 
decision of the triers that the juror did not stand indifferent, and that he, 
therefore, was an improper person to serve on the jury. R. v. Lalonde 
(1H1IH). L> (’an. Cr. (’as. 188.

When the accused does not challenge, the Crown may either challenge 
peremptorily, or may challenge for cause, or direct the juror to stand by. 
The direction to stand by is really a challenge by the Crown for cause with 
out it being necessary to shew "and establish the ground on which it is 
founded until the panel has been exhausted without twelve jurors having 
been accepted and sworn. It is in fact a deferred challenge for cause : and 
the term ** to stand by ” means that the Crown shall have time to shew the
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cause of challenge. K. v. Barsalou (No. 1) (1901), 4 ('an. C’r. ('as. 343. 
In the case of It. v. Leach (1839), 9 C. 6c P. 499, Baron Parke said: “ The 
Crown may challenge without shewing cause till the panel is gone through, 
and then if there is not a full jury they must shew cause. The order to 
stand by means that on the prayer of the counsel for the Crown, a juror 
shall stand by until the time when it becomes incumbent on the Crown to 
shew cause of challenge.”

The Crown may direct any number of jurors to stand by, but when the 
panel is exhausted they cannot be stood by a second time. It. v. Boyd 
(1896), 4 Can. Cr. Cas. -19; ft (jue. (j.B. 1; R. v. Morin (1890), 18 Can. 
8.C.R. 407.

The panel having been gone over without a jury having been procured, 
the practice is to call over those who were directed to stand by in the order 
in which they were drawn, and then for the Crown Prosecutor to state the 
Crown’s cause of challenge; if the ground of challenge is not allowed and 
the juror is not challenged by the accused, he is sworn. If, however, when 
the panel has been exhausted, jurymen who had made default or who were 
impanelled on another petit jury, become available, the names of such 
jurymen should be put in the box and drawn out, and such jurors should be 
challenged, be ordered to stand by or be sworn, before the jurors originally 
ordered to stand by are again called. .Sec. 667 (4). The direction to stand 
by is practically a challenge for cause, ami such being the case, the order to 
stand by must be given at a time when a challenge could be made. R. v. 
Barsalou (No. 1) (1901), 4 Can. Cr. Cas. 343. The right to challenge must 
be exercised before the juror has taken the book, by direction of the clerk 
of the court, to be sworn. Ibid.; and sufficient time is always allowed before 
this order is given to allow the parties to exercise the right of challenge. After 
the book has been taken, the taking of the oath is deemed to have com
menced, and then it is too late to challenge, and also to direct the juror to 
stand by. In the caseof 11. v. Frost (1839), 9 C.& P. 129, Chief JuaticeTin- 
dal said: 11 The rule is that challenges must be made as the jurors come to 
the book and before they are sworn. The moment the oath is begun it is 
too late, and the oath is begun by the juror taking the book, having been 
directed by the officer of the court to do so.”

The fact that the jurors were set aside, rejected or sworn as they were 
drawn, without first calling the full number required for a jury, does not 
invalidate the trial, nor constitute a deprivation of the full right of challenge. 
R. v. Weir (No. 3) (1899), 3 Can. Cr. Cas. 262 ((jue.).

Where, after the jury were sworn, it was learned that one of the Crown 
witnesses had disappeared and the prosecution could not proceed the judge 
discharged the jury and remanded the prisoner. It was held that the judge 
had a discretion to discharge the jury, and that the discharge under such 
circumstances was not equivalent to an acquittal, and that the prisoner 
might again be put on trial. Jones v. R. (1880), 3 Leg. News, Montreal,

Mis Challenges and directions to stand by. Kvery 
one indicted for treason or any offence punishable with death is 
entitled to challenge twenty jurors peremptorily.

2. Every one indicted for any offence other than treason, or 
an offence punishable with death, for which he may In* sen
tenced to imprisonment for more than five years, is entitled to 
challenge twelve jurors ]>oromptorily.

3. Every one indicted for any other offence is entitled to 
challenge four jurors peremptorily.
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4. Every prosecutor and every accused person is entitled to 
any number of challenges on any of the following grounds; that 
is to say:

(«) that any juror's name does not apjicar in the panel: 
Provided that no misnomer or misdescription shall be a 
ground of challenge if it Hpjieiirs to the court that the 
description given in the panel sufficiently designates the |ier- 
eons referred to; or

(6) that any juror is not indifferent between the King 
and the accused ; or

(r) that any juror has ls-en convicted of any offence for 
which he was sentenced to death, or to any term of imprison
ment with hard labour, or exceeding twelve months; or

(d) that any juror is an alien.
5. No other ground of challenge than those ulswe mentioned 

shall he allowed.
6. If any such challenge is made the court may in its dis

cretion require the party challenging to put his challenge in 
writing. The challenge may lie in the form T.L in schedule one 
hereto, or to the like effect. The other party may deny that the 
ground of challenge is true.

7. If the ground of challenge is that the jurors’ names do 
not appear in the panel, the issue shall Is- tried in the court 
on the voir dire hy the inspection of the panel, anil such other 
evidence as the court thinks fit to receive.

8. If the ground of challenge he other than as last afore
said the two jurors Inst sworn, or if no jurors have then been 
sworn then two jiersons present whom the court may appoint 
for that purpose shall lie sworn to try whether the juror objected 
to stands indifferent between the King and the accused, or has 
been eonvicted, or is an alien, ns aforesaid, ns the ease may Is'. 
If the court or the triers find against the challenge the juror 
shall lie sworn. If they find for the challenge he shall not bo 
sworn. If after what the court considers a reasonable time the 
triers are unable to agree, the court may discharge them from 
giving a verdict, and may direct other persons to he sworn in 
their place.

0. The Crown shall have power to challenge four jurors 
peremptorily, and may direct any number of jurors not jier- 
emptorily challenged hy the accused to stand by until all the 
jurors have been called who are available for the purpose of 
trying that indictment.
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10. The licensed may lie called ii|mhi in declare whether he 
challenges any jurors peremptorily or otherwise, lie fore the 
prosecutor is called upon to declare whether he requires such 
juror to stand hy, or challenges him either for cause or per
emptorily. R.S.C. c. 171, ss. 103 and 104.

Form LI..—

CIIAl.LENOK TO POLL.

Canada,
Province of 
County of

The King 
v.

C.D.
ground that 
panel, (or

The said A. It., who prosecutes, 
dr., ( or the said V. 1 >., as the rase 
niai/ hr) challenges (i. II., on the 

his name does not ap|>enr in the 
‘ that he is not indifferent lietween 

the King and the said C. Ior “that ho was 
convicted and sentenced to (‘death’ or ‘ |>enal 
servitude,’ or ‘ imprisonment with hard labour,’ 
or ‘ exceeding twelve months,’ ” or “that he is 
disqualified as an alien.”

Challenge of jurors.]—Challenges are of two kinds: III To I lie orray. i.e. 
when exception is taken to the whole number impanelled (Code sec. 666I ; 
and (2) To the poilu, i.e., when individual jurymen are excepted against.

Challenges to the polls are either peremptory, or for rouse. Peremptory 
challenges are those which are made without any reason assigned and which 
the court is bound to allow to the number here limited.

On the demand of the Crown any juror may be directed to “ stand by,” 
the consideration of the challenge being postponed until it can be seen 
whether a full jury can be mdae without him. Mansell v.R. (1857), 8 E.& B. 
54. Dears. & B. 375. The Crown is not bound to shew any cause of challenge 
until the panel has been gone through and exhausted, so that there are no 
more jurors in the panel whose attendance can be procured. Mansell v. K., 
8 K. & B. 54; Code sec. 668. The Crown’s right to have a juror “stand by ” 
is additional to a power to challenge four jurors peremptorily.

A challenge to the polls for cause may be either principal or for for our. 
A principal challenge for cause is one based upon, («) an objection to the 
<|ualiflcation of the person to be a juror, such as alienage, or that the juror’s 
mime does not appear in the panel, or (/») an objection on the ground of 
some presumed partiality such as would be a good ground for a principal 
challenge to the array in the case of the sheriff, i.e., affinity to or employ
ment by either party, or having an interest in the result of the trial : or 
where an actual partiality is shewn to exist.

A challenge for favour is where, although the juror is not so manifestly 
partial as to render him liable ton principal challenge, there are, neverthe
less, reasonable grounds for suspicion that he will act under some prejudice 
or undue influence; ns where he has been entertained in the house of the 

38—CEIM. COOK.
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party, or has been arbitrator in the same matter, or where the juror and 
the party are fellow-servants, or where any other cause exists such us would 
constitute in the case of the sheriff a ground of “challenge to favour ” to 
the whole pauel. Archbold's Crim. PI. 175.

It has been held that before the prisoner is put to his challenges, he has 
the right to have the whole panel called over to ascertain which of the per
sons summoned as jurors appearand which are exempt or are to be excused : 
It. v. Frost ( 1839), 9 C. & P. 129, 135; Rescue's Cr. Kvid., 11th ed., 197 : 
but this is now subject to the provisions of sec. tiG7 of the Criminal Code, 
by sub-s. 7 of which the names of the jurors on the panel are to be called 
“ until such a number of persons have answered to their names ns, in the 
opinion of the court, will probably be sufficient to provide a full jury after 
allowing for challenges of jurors and directions to stand by.”

The practice is not uniform as to the time of swearing the jurymen ; in 
some courts the first juryman who answers is sworn as soon as he enters the 
box, and in others it is the practice to get a full jury into the box, and then 
to commence swearing them. Roscoe's Cr. Kvid., lltli ed., 197.

The challenge must be before the juryman is sworn, and he cannot be 
challenged afterwards except by consent. R. v. Mellor (1858), 4 Jur. N.S.5, 
214, (per Wight man, .1.) ; R. v. Coulter (1803), 13 U.C.C.1». 299, 301. This 
rule will apply although the ground for challenge was not known at the 
time. R. v. Earl (1894), 10 Man. R. 307.

“The rule is that challenges must be made as the jurors come to the 
book, and before they are sworn. The moment the oath is begun it is too 
late, and the oath is begun by the juror taking the book, having been 
directed by the officer of the court to do so. If the juror takes the book 
without authority, neither party wishing t<> challenge is to be prejudiced 
thereby.” R. v. Frost (1839), 9 C. & 1*. 129, 137, (per Tindal, C.J.).

The withdrawal of an unqualified or disqualified person who has been 
sworn as a juror, at the request of the prisoner and by the consent of the 
Crown, before the whole jury is completed and sworn does not re-open the 
right of challenge as to those previously sworn nor make it necessary that 
such jurors should be re-sworn. R. v. Coulter (1868), 18 U.C.C.P. 299 
(Draper, C.J., Richards and Morrison, JJ.).

That the juror has visited the prisoner as a friend since he has been in 
custody, is not a good cause of challenge for cause, on the ground of being 
“not indifferent ” between the Crown and the accused. R. v. Gench 
(1840), 9C. & P. 499.

It is not allowable to ask a juryman when called if he has not previously 
to the trial expressed himself hostile to the prisoner, but statements made 
by the juryman which are relied on as cause for challenge must be proved 
by some other evidence. R. v. Edmonds (1821), 4 B. & Aid., 471 ; R. v 
Cooke. 13 How. Ht. Trials. 338.

The prisoner must shew all his causes of objection before the Crown is 
called upon to shew cause; Chitty, Cr. Law, Vol. I., 534: Whelan v. The 
Queen (18fi8), 28 U.C.Q.B. 2, 49; and as between different prisoners 
whichever begins to challenge must finish all his challenges before the 
other begins. Ibid, p. 49; Co. Lit. 158a. A prisoner is entitled to dial 
lenge for cause before he has made all or anv of his peremptory challenges 
Whelan v. The Queen (lfifiS), 28 U.C.Q.B. 2. “He had the right to deal 
with them when and in what manner he pleased, subject only to those 
necessary and convenient rules for the conduct of business, which the 
court might have seen fit to adopt.M Per Adam Wilson, .1., Ibid, p. 50.

If the prisoner whose challenge of a juror for favour has been disallowed, 
chooses then to challenge the juror peremptorily, he waives the benefit of 
any exception to the disallowance of his challenge for favour. Stewart v 
The State (1853), 13 Arkansas Rep. 720; approved in Whelan v. The 
Queen. 28 U.C.Q.B., at p. 55: Freeman v. People (1847), 4 Denio, N.Y.,01
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A peremptory cliallenge of a juror when once taken must be counted 
against the party making it, and cannot be withdrawn when the panel is 
being called over a second time. It. v. Lalonde (181*8), 2 Can. Cr. Cas. 188.

Where several persons are jointly indicted and tried, the Crown is 
restricted to the number of peremptory challenges allowed on the trial of 
one i sou. Ibid.

a defendant omit to challenge a juror on the ground that such juror 
Certains a hostile feeling against him, he cannot, after a verdict of 

guilty, ask on that ground to have the verdict quashed and for a new trial. 
R. v. Harris (1898), 2 Can. Cr. Cas. 75.

When a defendant and one of the impanelled jurors have had an unpre
meditated and innocent conversation, which could not bins the juror's 
opinion nor affect his mind and judgment, although such conversation is 
improper, it cannot have the effect of avoiding the verdict and constituting 
ground for a new trial. Ibid.

The ordinary course of proceeding when the prisoner challenges for 
cause is that the juror is tried for cause at once; but he may be required to 
stand aside for a time, and the cause be tried at a later stage, if it be more 
convenient as a matter of practice ami procedure that it should be so, or the 
challenge for cause may be postponed until the peremptory challenges have 
been exhausted. After challenging for cause and failing to support his 
challenge, the prisoner may desire to exclude that juror in case he might 
lie influenced against the prisoner by reason of the challenge for cause, and 
if he had been compelled to exhaust the whole of his peremptory challenges 
before that, he would then be unable to exclude the juror he had challenged 
for cause, whom he might have excluded if his peremptory challenges had 
not been completed. Per Adam Wilson, .1., in R. v. Smith (1870), 38
U. C.Q.B. 218.

The fact that one of the jury sworn in a trial in Manitoba did not 
thoroughly understand the English language is no ground after trial and 
conviction for holding that there has been a mistrial or for granting a new 
trial. R. v. Earl (1894), 10 Man R. 303. Had the trial judge's attention 
been called to the fact he might have in his discretion directed the juror to 
be set aside, and this he may do under any circumstances which contribute a 
reasonable ground for believing that the juror is unfit to fulfil thefunçtions 
of a juryman. Ibid; Mansell’s Case (1857), 8 E. & B. 54.

It is a good ground of challenge of a petit juror that he was on the 
grand jury by which the indictment was found, the reason being that he may 
have been one of the twelve who found the indictment and then if he sat on 
the trial a criminal would be convicted by only twenty-three instead of 
twenty-four of his peere. B. v. Dowey (1869), I P.B.I. 291, per Peters, J,

The improper disallowance of any challenge for the defence is an 
absolute ground for a new trial. Sec. 740 (1).

The right of a prisoner to challenge for cause, though he has not 
exhausted his peremptory challen^s, is fully recognized; but the right of 
postponing the hearing and trial of that cause is discretionary with the 
judge. Whelan v. The Queen, 28 U.C.Q.B. 132; R. v. Smith (1876), 38
V. C.Q.B. 218.

The Crown has the right to require the judge to set aside any juror till 
the panel is perused; and consistently with this the judge may in his dis
cretion for sufficient cause further postpone the time of assigning cause, 
either for the Crown or the prisoner, but not as a matter of right on a mere 
request without sufficient cause. Mansell v. R. (1857), 8 E. & B. 54, 111.

Jurors stood aside.]—The Crown at common law had the right to chal
lenge any number of jurors peremptorily without alleging any other reason 
than “quod non sunt boni pro rege,” 2 Hawkins, P.C., ch. 43, sec. 23. 
This power was first controlled bv the Stat. 33 Edw. I. Stat. 4, and later on 
by 32 & 33 Viet. (Can.) 29, sec. 38.
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Jurors ordered to stand aside by the Crown are not called again till the 
panel has been gone through, and the jury is yet incomplete. In that case 
the panel is called over, omitting those challenged by the prisoner peremp
torily, and the Crown may still have the jurors standing aside so remain so 
long as the panel can lie made up by the requisite number of those who are 
not so ordered to stand aside, or who are not so challenged for cause and 
found not indifferent. If the panel cannot be completed otherwise than by 
calling those standing aside at the instance of the Crown, the Crown must 
then shew cause to each juror ns he is called. Mansell v. The Queen, h E. 
& B. 54,72; It. v. Smith (1870), .18 U.C.Q.B. 218.

The phrase "‘to stand aside” merely means that the juror being chal
lenged by the Crown, the consideration of the challenge shall be postponed 
till it be seen whether a full jury can be made without him. Ibid.

When a panel had been gone through and a full jury hail not been 
obtained the Crown on the second calling over the panel was permitted to 
direct eleven of the jurymen on the panel to stand aside a second time. It 
was held that the Crown could not without shewing cause for challenge 
direct a juror to stand aside a second time. (K. v. Lacomhe, 18 L.C. .lur. 
2511 over-ruled.) K.v. Morin (1890), 18 Can. 8.C.K.407; K. v. Boyd ( 18%). 
5 Que. Q.B. 1, 4 Can. Cr. Cas. 219.

Right to cause jurors to stand aside in cases 
of libel.—Thu right of the Crown to cause any juror to stand 
aside until the panel Inis boon gone through shall not In- oxer 
cised on the trial of any indictment or information by a 
private prosecutor for the publication of a defamatory libel. 
R.S.C. c. 174, h. 165.

Standing juror» aside in libel case».] The words of this section include all 
cases of defamatory libels upon individuals as distinguished from seditious 
or blasphemous libels; and in all cases of indictment for defamatory libels 
within the statute, the right of the Crown which previously existed to cause 
jurors to stand aside is taken away. K. v. Patteson (1876), 36 U.C.Q.B. 129.

Compare Code sec. 888 as to costs in libel cases. The latter section also 
contains the phrase “ indictment or information by a private prosecutor for 
the publication of a defamatory libel.” The words referring to the indict
ment and proseeutoi being identical in the two sections they ought to have 
the same application. K. v. Patteson (1875), 86 U.C.Q.B. 129, 155.

The ‘‘private prosecutor,” ns the term is here used, means the person 
who puts the criminal law in motion; and if there is a criminal proceeding 
to which the term private prosecutor is more applicable than another, it is 
in the case of a defamatory libel a prosecution, as said by Lord Campbell, 
uniformly instituted by the party injured. Per Morrison, J., in R. v. Pal 
teson (1875), 36 U.C.Q.B. 129, at p. 141.

The fact that the Attorney -General or his representative conducts the 
prosecution in respect of a private defamatory libel does not make it a 
public proceeding or withdraw it from the operation of this section. K. v 
Patteson (1875), 36 U.C.Q.B. 129, 143; R. v. Marsden (1829), 1 M. A M 
439; R. v. Bell, 1 M. & M. 440.

I1TO Peremptory challenges in case of mixed jury.—
Whenever n person accused of an offence for which lie would 
be entitled to twenty or twelve peremptory challenges as herein 
before provided, elects to lie tried by a jury composed one-half "f
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]X‘rs<ms skilled in the language uf the defence under sections 
G04 or 065, the number of peremptory challenges to which he is 
entitled shall he divided, so that he shall only have the right to 
challenge one-half of such a number front among the English- 
speaking jurors, ami one-half from among the French-speaking 
jurors. R.S.C. e. 174, ss. 100 and 107.

See note to see. titi4.

) I Accused persons joining and severing in their 
challenges.—If several accused persons are jointly indicted, 
and it is pro|>osed to try them together, they or any of them may 
either join in their challenges, in which case* the ]>ersons who 
so join shall have only as many challenges as a single person 
would be entitled to, or each may make his challenges in the 
same manner as if he were intended to be tried alone.

Under these provisions each defendant has a right to the full number of 
his peremptory challenges ; buta corresponding privilege ia not given to 
the Crown, and therefore the Crown ia restricted, in the case of the trial of 
several defendants jointly, to the number of peremptory challenges allowed 
to it in the case of the indictment of a single person. But if the joint 
defendants refuse to join in their challenges, the Crown has the right to try 
them separately, and then the Crown has its four peremptory challenges at 
the trial of each defendant. R. v. Laloude (1898), ‘J Can. Cr. fas. 188 
(<^»e.)

61*1 Ordering a tales.—Whenever after the proceedings 
hereiuliefore provided the panel has been exhausted, and a com
plete jury cannot be had by reason thereof, then, upon request 
made on behalf of tin- Crown, the court may order the sheriff 
or other proper officer forthwith to summon such number of 
persons whether " jurors or not, as the court deems
necessary, ami directs, in order to make a full jury; ami such 
jurors may, if necessary, l>e summoned by word of mouth.

*2. The names of the persons so summoned shall lie added to 
the general panel for the purposes of the trial, and the same pro
ceedings shall 1m* taken as to calling and challenging such per 
sons, and as to directing them to stand hv as are hereiuliefore 
provided for with resjieot to the jiersona named in the original 
panel . R.S.C. c. 174, s. 168.

(Amendment of 1S05.)
Adjournment; jury separating.—The trial shall 

proceed continuously, subject to the jiower of the court to 
adjourn it.

2. The court may adjourn the trial from day to day, and 
if. in its opinion, the ends of justice so require, to any other 
day in the same sittings.

4791
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3. Upon every adjournment of a trial under this section, 
or under any other section of this Act, the court may, if it 
thinks fit, direct that during the adjournment the jury shall lie 
kept together, and proper provision made for preventing the jury 
from holding communication with any one on the subject of the 
trial. Such direction shall he given in all cases in which the 
accused may upon conviction lie sentenced to death. In other 
eases, if no such direction is given, the jury shall lie permitted 
to separate.

4. No formal adjournment of the court shall hereafter be 
required, and no entry thereof in the Crown book shall lie 
necessary.

Jury separating.]—An objection to a verdict on the ground that the jury 
in a capital cast- had separated, should he taken before the verdict is given. 
K. v. Peter (18(59), 1 B.C.K., pt. 1, p. 2; hut it would seem that if any 
communication or other misconduct is negatived by affidavit, and it appears 
that the separation was by the removal of a juryman to his residence when 
taken with a fit and that he remained in charge of a physician and of the 
sheriff until rejoined by the other jurymen, the verdict would stand. Ibid.

<M 4 Jurors may have fire and refreshments.—Jurors, 
after having lieen sworn, shall lie allowed at any time liefnre 
giving their verdict the use of fire and light when out of court, 
and shall also be allowed reasonable refreshment. 53 V., c. 57. 
s. 81.

This section abrogates the common law rule that a jury should have no 
refreshments during the period of their deliberation, as to which see Winsor 
v. K. (1805), L.R. 1 Q.B. 308.

.V Saving of power of court. Nothing in this Act 
shall alter, abridge or affect any power or authority which any 
court or judge has when this Act takes effect, or any practice 
or form in regard to trials by jury, jury process, juries or jurors, 
except in cases where such power or authority is expressly 
altered bv or is inconsistent with the provisions of this Act. 
R.S.C. c. 174, s. 170.

Impanelling neir jury.] —The illness of a juror or the illness of the 
prisoner will constitute a sufficient ground for discharging the jury. Winsor 
v. R., L.R. 1 (j.B. 390. But if a juryman has merely fainted because the court 
room is hot and close, it would be proper to wait a short time for his recovery 
so as to proceed with the same jurors : but if a juror be taken so ill that there i* 
no likelihood of his continuing to discharge his duties without danger to 
his life, the jury should be discharged. Ibid.

Where during the course of a trial it was discovered that one of the 
jurors had come from a house infected with smallpox, the jury were dis 
charged and a new jury impanelled. R. v. Considine, 8 Montreal Legal 
News, 307.

A jury sworn and charged may be discharged at the desire of the accused 
and with the assent of the prosecution. R. v. (’harleswortb, 2 F. & F. 32(5;
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or because they are unable to agree on a verdict and the accused may be 
tried anew, the discharge of the first jury without a verdict not being 
equivalent to an acquittal. Ibid; Winsor v. H. (1865), L.B. 1 <J.B. 300.

Where the jury cannot agree the judge should not delay discharging 
them until they are exposed to the dangers which arise from exhaustion or 
prostrated strength of body and mind or until there is a chance of conscience 
and conviction being sacrificed for personal convenience and to be relieved 
from suffering. K. v. Charlesworth (1860), 2 F. & F. 326.

And it is now expressly enacted by Code sec. 728 that if the court is 
satisfied that the jury are unable to agree upon their verdict, and that 
further detention “would be useless,” it may, in its discretion, discharge 
them and direct a new jury to be impanelled during the sittings of the 
court, or may postpone the trial on such terms as justice may require. The 
exercise of that discretion is not subject to review. Hec. 728 (2)

(ientrai verdict.] — The right of the jury to find a general verdict in a 
criminal case, and to decline to find the facts specially, cannot bequestioned. 
«•specially where their verdict is one of acquittal. R. v. Spence 11855), 12 
U.C.tj.B. 519, per Robinson, C.J.

And counsel are not entitled to question the jury directly as to grounds 
of their verdict; but the judge mav ask them if he sees fit. R. v. Ford, 3
U.C.C.P. 217.

liîti Proceedings when previous offence charged.—
The proceedings upon any indictment for committing any 
offence after a previous conviction or convictions, shall be as 
follows, that is to say : the offender shall, in the first instance, 
be arraigned upon so much only of the indictment as charges the 
subsequent offence, and if he pleads not guilty, or if the court 
orders a plea of not guilty to be entered on his behalf, the jury 
shall be charged, in the first instance, to inquire concerning such 
subsequent offence only; and if the jury finds him guilty, or 
if, on arraignment he pleads guilty, he shall then, and not 
before, be asked whether lie was so previously convicted as 
alleged in the indictment; and if he answers that he was so 
previously convicted, the court may proceed to sentence him 
accordingly, but if he denies that lie was so previously convicted, 
or stands mute of malice, or will not answer directly to such 
question, the jury shall then he charged to inquire concerning 
such previous conviction or convictions, and in such case it shall 
not be necessary to swear the jury again, but the oath already 
taken bv them, shall, for all purposes, lie denied to extend to 
such last mentioned inquiry: Provided, that if upon the trial 
of anv person for any such subsequent offence, such person gives 
evidence of his good character, the prosecutor may, in answer 
thereto, give evidence of the conviction of such person for the 
previous offence or offences, before such verdict of guilty is 
returned, and the jury shall inquire concerning such previous 
conviction or convictions at the same time that they inquire con
cerning such subsequent offence.
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Except aa by this section provided, a certificate to prove a prior convic
tion ia not properly admissible aa to character.

Evidence of character.]- Evidence of character can only be aa to general 
reputation. K. v. Rowton (1865), 10 Cox C.C. 25; K. v. Triganzie (1888), 
15 Ont. K. 204.

Where evidence is adduced on behalf of the accused as to his general 
good character, the witnesses may be cross-examined by the prosecution as 
to the grounds of their belief and* as to the particular facts on the question 
of character of which they have knowledge. R. v. Barsalou (No. 2) (1901), 
4 Can. Cr. Cas. 347.

<►7? Attendance of witnesses.—Every witness duly sub
poenaed to attend and give evidence at any criminal trial before 
any court of criminal jurisdiction shall be bound to attend and 
remain in attendance throughout the trial. R.S.C. c. 174, 
s. 210.

Competency of witness.]—The Canada Evidence Act, 1893, applies to all 
criminal proceedings, and to all civil proceedings and other matters what 
soever respecting which the Parliament of Canada has jurisdiction in this 
behalf. 56 Viet., ch. 31. sec. 2. By it a person shall not be iucompeteut to 
give evidence by reason of interest or crime. Ibid., sec. 3.

Every person charged with an offence, and the wife or husband, as the 
case may be, of the person so charged, shall be a competent witness, 
whether the person so charged is charged solely or jointly with any other 
person. Provided, however, thut no husband shall be competent to disclose 
any communication made to him by his wife during their marriage, and 
no wife shall be competent to disclose any communication made to her by 
her husband during their marriage. Can. Evid. Act, 1893, sec. 4.

The failure of the person charged, or of the wife or husband of such 
person, to testify, shall not be made the subject of comment by the judge, 
or by counsel for the prosecution in addressing the jury. Ibid., sec. 4, 
sub-sec. 2.

A witness who is unable to speak, may give hie evidence in any other 
manner in which he can make it intelligible. Can Evid. Act, 1893, sec. 6.

By section 5 of the Canada Evidence Act as amended in 1898, ch. 53, 
sec. 1, the following provision is made:—“No witness shall be excused 
from answering any question upon the ground that the answer to such 
question may tend to criminate him, or may tend to establish his liability 
to a civil proceeding at the instance of the Crown or of any person; pro 
vided, however, that if with respect to any question the witness objects to 
answer upon the ground that his answer may tend to criminate him or may 
tend to establish his liability to a civil proceeding at the instance of the 
Crown or of any person, and if but for this section the witness would there
fore have been excused from answering such question, then, although the 
witness shall be compelled to answer, vet the answer so given shall not be 
used or receivable in evidence against him in any criminal trial or other 
criminal proceeding against him thereafter taking place other than a prose 
cution for perjury in giving such evidence.”

Evidence obtained by the unauthorized execution of an illegal process, 
ex gr., a search warrant illegally issued, is not necessarily inadmissible, so 
long as the fact so wrongly discovered is as a fact—apart from the manner 
in which it was discovered—admissible against the partv. R. v. Dovle 
(1886). 12 O R. 347.

As to the evidence of young children in caBes"of indecent assault, etc., 
see sec. 685.
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Confidential communications.]—A clieut cannot be compelled ami a legal 
adviser will not be allowed, without the express consent of his client, to 
disclose oral or documentary communications made or obtained in profes
sional confidence. Phipson Evid., 2nd ed., HI. The same privilege docs 
not extend to physicians. K. v. Duchess of Kingston (1776), 20 How. St. 
Tr. 540; R. v. Uibbous (1823), 1 C. & I*. 97. Communications made to 
clergymen are not protected. R. v. Gilham (1828), 1 Moo. 186; Wheeler 
v. Le Marchant, 17 Ch. 1). 681; Normanshuw v. Normanshaw, 59 Eng. 
L.T. 468; but some eminent judges have expressed opinions against com
pelling such disclosure.. R. v. Griftin (1853), 6 Cox 219, per Alderson, R ; 
Broad v. Pitt (1828), 8 C. A P 518, per Beat, J.

Those who cause criminal proceedings to be instituted are not bound to 
disclose the sources of their information. The offence charged has to be 
proved, and the person who makes an unfounded criminal charge may have 
to suffer in damages to compensate the person injured in an action for 
malicious prosecution. In the civil action if he should decline to disclose 
the source of his information, his refusal might be accepted by the jury as 
evidence of malice. But in the criminal case, giving the source of informa
tion would not tend to prove or disprove the charge. R. v. Sproule (1887), 
14 Ont. R. 375, 380.

Credibility of witnesses.] — It is a well established rule that the jury must 
judge of the credibility of the witness. The nature of the story he tells, the 
manner of telling it, the probability of its being true, his demeanour, his 
readiness to answer some questions, his unwillingness to answer others, and 
his whole conduct indicating favour to one side or the other, must and 
ought to raise doubts ns to his telling the truth. On the other hand, a frank, 
straightforward manner of answering questions without regnrd to conse
quences to either party, a desire to state all the facts, no unwillingness or 
hesitation to answer these are calculated to impress jurors favourably; and 
in fact the superiority of oral oxer written examination of witnesses in 
extracting the truth is the opportunity it affords of judging how far you 
may rely on the mere statements of a witness, when unaccompanied by such 
other concurrent circumstances as give weight to such statements or facts. 
R. v. Jones (1869), 28 U.C.Q.B. 416, per Richards, C.J.

The answer of a prisoner examined as a witness on his own behalf to a 
question in cross-examination foreign to the issue, must be accepted as 
final; and the prosecution is not entitled to call rebuttal evidence to con
tradict it for the mere purpose of impeaching the credit of the witness. R. 
v. Lapierre (1897), 1 Can. Cr. Cas. 413 (Que.).

Evidence of accomplice.]—The rule that the evidence of an accomplice 
requires corroboration is not a rule of laxv, but a rule of general and usual 
practice, the application of which is for the discretion of the judge by whom 
the case is tried; and in the application of the rule much depends upon the 
nature of the offence, and the extent of the complicity of the (accomplice) 
witness in it. R. v. Roves (1861), 1 B. A- S. 320; R. v. Seddons (1866), 16 
V.C.C.V. 389

Principals in the first degree are those who have actually and with their 
own hands committed the fact. Principals in the second degree are those 
who were present, aiding and abetting, at the commission of the fact. 
They are generally termed aiders and abettors, and sometimes accomplices; 
but the latter term will not serve as a term of definition, as it includes all 
the participes criminis, whether they are considered, in strict legal pro
priety, as principals in the first or second degree, or merely as accessories 
before or after the fact. R. v. Smith (1876), 38 V.C.Q.B. 218. 228.

The direction commonly given to the jury is, that they are not bound to 
convict on the unsupported testimony of an accomplice, or even an acces
sory after the fact; that it is not safe to do it; that they should not give 
credit to such unsupported testimony ; but that he cannot withdraw such
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evidence from thoir consideration; it is legal evidence, and, being so, they 
may act upon it or not mm they please, hearing in mind the caution and 
advice which they have received. I‘er Adam Wilson, .1. It. v. Smith 
(1876), 58 V.C.q.B. Jib ; He Meunier, | 1894) J <j.B. 415.

When the jury have been cautioned as to acting upon the unconfirmed 
testimony of accomplices, no fault can he found with the admihsion of this 
evidence. U. v. Seddons ( 1 HOG), 16 U.C.C.lV 589.

The omission of a judge to tell the jury that the evidence of an acconi 
pi ice required to he corroborated, does not entitle a prisoner to a reversal 
of the conviction. It. v. Reck with, 8 U.C.C.P. 'J77, followed in It. v. 
Andrews ( 1886), 120. K. 184.

liUntitieaUoH of criminal».] By the Criminals' Identification Act. 1898, 
the Bertillon system is authorized. That Act provides that any person in 
lawful custody, charged with, ot under conviction of an indictable offence, 
may be subjected, by or under the direction of those in whose custody lie is, 
to the measurements, processes and operations practised under the system 
for the identification of criminals commonly known as the Bertillon hignal 
etie System, or to any measurements, processes or operations sanctioned 
by the tiovernor-in-Council having the like object in view. Such force 
may be used as is necessary to the effectual carrying out and application of 
such measurements, processes t.nd operations: and the signa let ic cards and 
other results thereof may be published for the purpose of affording informa 
tlon to officers and others engaged in the execution or administration of the 
law. Ibid. Mec. I.

No one having the custody of any such person, and no one acting in his 
aid or under his direction, and no one concerned in such publication shall 
Incur any liability, civil or criminal, for anything lawfully done under the 
provisions of sec. I of this Act. Ibid. Sec. ‘J.

Ily/iothc/u'ul i/iustioHs. ]— On a trial for murder the Crown having made 
out a prima facie case by circumstantial evidence the prisoner's daughter, 
a girl of 11, was called on his behalf, and swore that she herself killed tin- 
deceased, without the prisoner's knowledge, with two blows from a stick 
of certain dimensions. It was held that a medical witness previously 
examined for the Crown was properly allowed to be recalled to state that in 
his opinion, the injuries found on the body could not have been so 
occasioned. K. v. Jones (1869), *J8 V.C.tj.B. 41tl.

A skilled witness cannot in strictness be asked his opinion respecting 
the very point which the jury are to determine; but he may be asked a 
hypothetical question which in effect will determine the same question. In 
K. v Jones the skilled medical witness was not asked respecting the very 
point which the jury were to determine, namely, whether the prisoner 
caused the death of the deceased, nor even the question whether in his 
Opinion the girl had killed the deceased (as sworn to by her), but simply 
whether the blows as she described them could produce the fractures, etc. 
found on the head of deceased. It. v. Jones ( 1869), ‘JH I'.C.t^.B. 416.

hoctnur of res iitslo] In a pamphlet published by Cockburn, C.J 
commenting Upon the case of It. v. Bedingfield ( 1879), 14 Cox 1141, tried liefer* 
him, the following passage occurs : " Whatever net or series of acts con 
stitute or in point of time immediately accompany and terminate in tin 
principal act charged as an offence against the accused from its ineeptim 
to its consummation or final completion, or its prevention or abandon 
ment, whether on the part of the agent or wrongdoer in order to its per 
formative, or on that of the patient or party wronged in order to its proven 
lion, and whatever may he said by either of the parties during tin 
continuance of the transaction with reference to it, including herein what 
may be said by the suffering party, though in the absence of the accused, 
during the continuance of the action by the latter, actual or constructiv« 
as e.g. in the case of flight or applications for assistance, form part of tin
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principal Iran «action, ami may be given in evidence as part of the ree 
gentle or particular* of it; while, on the other hand. Maternent» made by the 
complaining party after all action on the part of the wrong doer, actual or 
constructive, ha« ceased through the completion of the principal art or 
other determination of it by its prevention or its abandonment by the 
wrong-doer, such an e.g. Maternent* made with a view to the apprehension 
of the offender, do not form part of the res gestie, and should be excluded." 
Cited by Armour, f.J., in R. v. McMahon (1889), IH O.K. 50-, 510.

The expression " res gestie " includes everything which may be fairly 
considered an "Incident of the event under consideration. Taylor on 
Evidence, 1807. sec. 585.

The circumstance* or declarations need not be contemporaneous with 
the inaiu fact under consideration if so connected therewith a* to illustrate 
its character, to further its object, or to form in conjunction with it one 
continuous transaction. Kouch v. tirent Western Ny. ( 18411. I O.B. 51. 
til ; Bateman v. Bailey, 5 T.H. 512: Ridley v. Hyde, 9 Bing. .110: Bauson 
v. Ilnigli (1824), *J Bing. 104. Taylor on Kvidence, 1807. sec. 588. 
" Although concurrence of time cannot but be always material evidence to 
shew the connection, yet it is by no mean* essential." I’er Lord henntsn, 
C.J., in Bouch v. < I real Western By., supra.

It is in the discretion of the judge to admit or reject evidence of other 
offences of the *ameclas* which form the subject of other indictments, if nil 
of the offence* constituted part* of the same transaction, and such disc re 
lion will lie guided bv the evidence appearing necessary or unnecessary 
in support of the indictment on which the prisoner is being tried. Bussell 
on frimes, 5th ed., Vol. II, 575; B. v. Melhmnld ( 188111, In O.B 555

Expert enitfure. ) — No evidence of matters of opinion is admissible except 
where the subject is one involving questions of a particularsciet c« in which 
persons of ordinary experience are unable to draw conclusions from the 
facts. The jury, a* a general rule, draw all Inferences til* m»elv« «. and 
witnesses must speak only as to facts B. v. Creeper (1888), 15 fan. 8.C.B 
409. Bor Strong, J.

On some particular subjects, positive and direct testimony may often b« 
unattainable ; and, in such cases, a witness is allowed to testify as to his 
belief or opinion, or even to draw inferences respecting the fact in questi< n 
from other facts, providing these facts be within his personal knowledge 
Nor is this course fraught with much danger; because a witness who testi 
He* falsely as to his belief, is equally liable to be convicted of perjury with 
the man who swears positively to a fact which he knows to he untrue. Tavlor 
on Kvidence, 8th ed., sec. Mill ; Code sec. 145.

Where a witness states that a wound was inflicted with a certain kind of 
instrument it is permissible to test that witness’s credibility by calling a 
medical man to testify whether a wound of the kind described can be 
inflicted by such an instrument. B. v. Jones ( 18(19), *-'8 I'.C.tj.B. 4It!.

Erùirnrr of mutine person*.]—The general rule is that a lunatic or a per 
moii affected with insanity is admissible a* a witness, if he have sufficient 
understanding to apprehend the obligation of an oath, and to be capable of 
giving a correct account of matter* which he has seen or heard, in reference 
to the questions at issue, and whether he have that understanding is a que* 
tiou to tu» determined by the court, upon examination of the party himself, 
and any competent witnesses who can speak to the nature and extent of his 
insanity. Columbia v. Armes, 107 V.H. 419; It. v. Mill (|85|), 5 fox 250.

/tyisu; (tee/a ration.] In trials for murder or manslaughter the dying 
declarations of the deceased, made under a sense of impending death, are 
admissible to prove the circumstances of the crime; but the deceased must 
be proved, to the satisfaction of the judge, to have been at the time of 
making the declaration in actual danger of death and to have abandoned 
all hope of recovery. I'hipeou Kvid. 299.
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lu deciding the preliminary question an to whether the deceased was 
under a sense of impending death the trial judge must have regard to the 
whole of the surrounding circumstances, including the nature and extent of 
the gun charge and the immediate result of the wound. It. v. Davidson 
(1898), 1 Can. Cr. Cas. 351 (N.8.).

A statement made by a person who had been shot was held to be in
admissible in evidence as a dying declaration on an indictment for murder, 
in the absence of proof that the deceased at the time lie made the statement 
was under “a settled hopeless expectation of death.” It. v. McMahon 
(1889), 18 O.R. 502.

The result of the decisions is that there must be an unqualified belief in 
the nearness of death; a belief, without hope, that the declarant is about to 
die. As said by Chief Baron Kelly:—" If we look at reported cases and at 
the language of learned judges wo find that one has used the expression, 
"every hope of this world gone'1; another, “ settled, hopeless expectation 
of death”; another, any hope of recovery, however slight, renders the 
evidence of such declarations inadmissible." We, us judges, must be 
perfectly satisfied beyond all reasonable doubt that there was no hope of 
avoiding death: ami it is not unimportant to observe that the burden of 
proving the facts that render the declaration admissible is upon the pro 
secution.” Per Kelly, C.B., in R. v. Jenkins (1H<$9), L.R. 1C.C. 187 (cited 
by llagarty, C.J., in It. v. Smith (1873), 23 V.C.C.l1. 312). It is to be 
noted that in the case of It. v. Jenkins the declaration was rejected, the 
words being that she had no hope of recovery at prêtent.

A dying declaration of the deceased that he was shot in the body and 
was "going fast” was held in Nova Scotia to be sufficient proof of a settled 
ami hopi-less consciousness that he was in a dying state, so as to make the 
declaration admissible. It. v. Davidson (1898), 1 Can. Cr. ('as. 351 (N.S.)

Character evidence.]— Evidence is not admissible in proof that the defen 
dant committed the crime charged, either that he bore a bad reputation or 
that he had a disposition to commit crimes of that particular class. It. v. 
Cole (1810). I Phil. Kvid. 508; Phipson Kvid. 154.

In criminal cases, involving punishment as distinguished from penalty, 
A.-ti. v. Bowman, 2 B. A. I*. 532: A.-ti. v. RadlofT, It) Kx. 84: the prisoner 
is, on grounds of humanity, allowed the privilege of proving his good 
character, for ihe purpose of raising a presumption of his innocence of the 
crime charged.

The character proved must be of the specific kind impeached e.g., 
honesty where dishonesty is charged, good character in other respects being 
Irrelevant. Tnv., sec. 351. And it roust be general, and not relate to 
particular instances of such honesty, etc. Ibid. In strictness, also, it 
seems that the witness should depose to the prisoner's reputation (i.e., the 
estimate formed of him by the community), and not to his own Individual 
opinionof the prisoner's character or disposition. R. v. Row ton, 34 L.J.M.C 
;>7. But "this distinction is seldom, if ever, acted on in practice, the 
question always put to a witness to character being. What is the prisoner's 
character for honesty, morality, or humanity? as the case may be. Nor is 
the witness ever warned that he is to confine his evidence to the prisoner’s 
reputation. It would be no easy matter to make the common run of 
witnesses understand the distinction.” Steph., note xxvi. As the best 
character is often the least talked of, the witness may even give negative 
as well as affirmative evidence on the subject—e.g..that he has never heard 
anything against the prisoner R. v. Rowton. supra. Finally, the charactei 
proved must relate to a period proximate to the date of the charge. R. v 
Swendsen. 14 How. St. Tr. 559, 59(1.

Evidence to character must be evidence to general character in the sense 
of reputation; evidence of particular facts, although they might go far 
more strongly than the evidence of general reputation to establish that the
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disposition and tendency of the man's mind was such as to render him incapable 
of the act with which lie stands charged, must be put out of consideration 
altogether. Rebutting evidence to meet evidence of character brought 
forward by the prisoner must be of the same character and kept within the 
same limits. While you can give evidence of general good character, the 
evidence called to rebut it must be evidence of the same general description, 
shewing that the evidence which has been given to establish a good reputa
tion on the one hand is not true because the man's general reputation was 
bad. Per Coekbuni, C.J , in K. ? Rowton (1866), L. A C. 620; 10 Cox C.C 
•25; R. v. Triganzie (1888), If. O R 204.

Kxcept in rebuttal to evidence of good character, it is not competent to 
give evidence of a prisoner's bad character, or the bad character of his 
associates, as that does not in any manner tend to establish the particular 
offence for which the prisoner is being tried. Rut if the conduct or 
character of his associates has a bearing upon the particular charge forming 
a link, near or remote, in the chain that connects the accused with tin- 
offence, it may be admissible in evidence. Per Cameron, in R. v. Rent 
(IH86), IU O R. 557.

Documentary evidence.] -The contents of a document material to the issue 
should be proved by primary evidence ; but if the production of such evidence 
is out of the power of the party desiring to place it in evidence, secondary 
evidence may be admissible. I'hipson Kvid. 4H4, 502. See also the Canada 
Kvidence Act, 1893, as to secondary evidence of the contents of official 
documents by certified copies or exemplifications thereof.

Where the defence to a summary prosecution for selling liquor without 
a license is that the accused was entitled to do so under a statutory excep
tion respecting registered druggists, and by statute the onus is expressly 
cast on the accused to prove himself within the exception, and provision 
made for proving the register by the production of a printed copy thereof, 
the viva voce testimony of the accused that he is a duly registered druggist 
is not competent evidence of the fact, and the magistrate may disregard the 
same, although no objection was taken to the admission of such testimony. 
R. v. flerrell (No. 2) (181)9), 3 Can. Cr. Cas. 16 (Man.).

The Canada Temperance Act does not per se make the sale of intoxicat
ing liquor an offence ; it is only after the second part of the Act has been 
brought into force by the proceedings indicated for that purpose in the first 
part of the Act that such sale becomes prohibited, and the subject of a 
penalty; these proceedings cannot be judicially noticed, they must be 
proved, and in the absence of such proof the magistrate acts without juris- 
diction. R. v, Walsh (1883), 2 Ont. R 206. Proof may be made bj the 
production of the official Gazette. It. v. Rennett, 1 Ont. R. 445.

1'arol evidence of a son of the alleged administratrix that his mother is 
administratrix is insufflaient proof. R. r. Jaekson (1869 , I9Ü 1 C P 280

The answer of a witness stating for whom he voted is not secondary 
evidence because the vote was by mark upon a paper not produced upon 
which the candidates' names were printed, and on which there was or should 
l.e nothing to identify the ballot as that marked by the voter; and such 
evidence is admissible without production of the ballots. R. v. Saunders 
(1897), 3 Can. Cr. Cas. 278 (Man.).

An error in receiving in evidence a document insufficiently proved may 
he cured by the subsequent evidence in the case ; and it is not necessary to 
again tender the document after the evidence necessary to complete its 
proof has been disclosed. R. v. Dixon (No. 2) (1897), 3 Can. Cr. Cas. 220 
(N.S.).

Inadmissible mV/ctirc.]—It is the duty of the judge in criminal trials to 
take care that the verdict of the jury is not founded upon any evidence 
except that which the law allows. If a mistake has been made by counsel
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that does not relieve the judge from the duty to see that the proper evidence 
only was before the jury. R. r. Gibson ( 1886), 18 (j.B.D. 637; R. v. Hager- 
tnan, 15 Out. R. 598; It. v. Becker, ‘JO Out. It. (»7ti. In the latter case an 
objection to the admiaaibility of certain evidence taken for the first time on 
an appeal from an order refusing a certiorari was held not too late.

Vpon a charge of causing grievous bodily harm to a child under defen
dants' care with intent to bring about the child’s death, evidence of acts of 
cruelty by defendants to anotherchild also in defendants’ care are Irrelevant 
to the case and inadmissible. R. v. Lapierre (1897), 1 Can. Cr. Cas. 
413 (Que.).

Where an alleged confession is received in evidence after objection by 
the accused, and the trial judge before the conclusion of the trial reverses 
his ruling and strikes out the evidence of the alleged confession, at the 
same time directing the jury to disregard it, the jury should be discharged 
and a new jury impanelled, it. v. Honyer (1898),2 Can. Cr. Cas. 501 (B.C.).

«»ÎS. Compelling attendance of witnesses. -Upon 
proof to the satisfaction of the judge of the service of the sulc 
pœnn upon any witness who fails to attend or remain in attend
ance, nr upon its ap|>enring that any witness at the preliminary 
examination has entered into a recognizance to apjwar at the 
trial, ami has failed so to appear, and that the presence of such 
witness is material to the ends of justice, the judge may, by his 
warrant, cause such witness to l>o apprehended and forthwith 
brought la-fore him to give evidence, ami to answer for his dis 
regard of the stthpœna; and such witness may la- detained on 
such warrant la-fore the judge, or in the common gaol, with a 
view to secure his presence as a witness, or, in the discretion of 
the judge, he may la- released on a recognizance, with or without 
sureties, conditioned for his appearance to give evidence anil In 
answer for his default in not attending or not remaining in 
attendance; and the judge may, in a summary manner, examine 
into ami " ise of the charge against such witness, who, if he 
is found guilty thereof, shall la- liable to a fine not exceeding one 
hundred dollars, or to imprisonment, with or without hard 
labour, for a term not exceeding ninety davs, or to both. R.8.1 '. 
c. 171, s. 211.

Witness feea.]  ̂At common law witnesses in criminal case* were not 
entitled to reimbursement for their expenses ; RoscoeCr. Evid., 11th ed.,104; 
R. v. Consens, 3 Ituss., Cr. 5th ed., 599: but the court might refuse to grant 
an attachment in the case of a poor witness if his expenses were not paid. 
Ibid. 105. The court has no authority to order the defendant to pay a witness 
his expenses though he has been suhpomaed by such defendant. R. v. 
Cooke (1824), 1 C. k I\ 321.

Where a witness is financially unable to pay hie expenses of attending, 
it is usual for the Department of the provincial government charged with 
the administration of justice to pay the same; and in the more serious 
offences, the Crown will subpu-nathe witnesses for the accused, if the latter 
is financially unable to pay the expenses of service of process.

3
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Witnesses in summary conviction matter» before justice» nre entitled to 

wltnese fees under see. 871.
The erroneous decision of a magistrate a» to whether or not a defaulting 

witness was hound to attend his court in respect of a trial for an offence 
against a provincial statute without pre-payment of witness fees, and as to 
the liability of such witness to arrest has been held not to be review-able 
upon habeas corpus, although the accused was deprived of such witness's 
testimony through the refusal of the magistrate to issue a warrant for his 
arrest. It. v. Clements (1901), 4 Can. Cr. ('as. 553 (N.S.), Such refusal 
will not deprive the magistrate of jurisdiction to convict, and the defen
dant’s remedy is by way of appeal only. Ibid. Per Meagher, ,1.

Protection of witness from arrest.] —Whether subpouiivd or attending by 
consent without a suhpo-nn. the witness is protected from arrest eundo. 
morando et redeundo. Meekins v. Smith, I II. HI. 636; Smith v. Stewart, 
:t Hast 89. The courts are disposed to be liberal in regard to the allowance 
of a reasonable time forgoing and returning. 1 Stark. Kvid., 2nd ed., 90. 
If the witness is improperly arrested the court out of which the suhpmna 
issued will order him to be discharged. Archbold Cr. Ev., 9th ed., 161.

Hut where the witness was summoned before a court sitting in another 
judicial district from that in which he lived, the privilege was held not to 
apply to a charge of a criminal offence committed by him during the time 
he was in the former district for the purpose of giving evidence. Ex p. 
Robert Ewan (1897), 2 Can. Cr. Cas. 279 (Que.).

(Amendment of WOO.)
«USA. Warrant for material witness. Hither l*-fore 

or during the sittings of any court of criminal jurisdiction, the 
court, or any judge thereof, or any judge of any stt|ierinr or 
county court, if satisfied hy evidence n|wm oath that any person 
within the Province likely to give material evidence, cither for 
the prosecution or for the accused, will not attend to give evi
dence at such sittings without lx-ing « “ so to do, may
by his wnrant cause such witness to lie apprehended and forth
with brought l>cfore such court or judge, ami such witness may 
he detained on such warrant ltefore such court or judge, or in 
the common gaol, with a view to secure his presence ns a wit
ness, or, in the discretion of the court or judge, may lie released 
on a recognizance, with or without sureties, conditioned for his 
appearance to give evidence.

This is intended to meet the ease of absconding witnesses. See. 583 
provides a similar means of securing the attendance of a witness upon a 
preliminary investigation, but there was no corresponding provision as to 
witnesses required at the sessions or assizes. An unwilling witness served 
with a subpo-na might abscond, and there was formerly no way of enforcing 
his attendance until the trial upon proof of default. 8ec. 678. See also 
sec. 679.

<17 If Witness in Canada but beyond jurisdiction of 
court. —If any witness fn any criminal case, cognizable by 
indictment in any court of criminal jurisdiction at any term, 
sessions or sittings of any court in any part of Canada, resides

0056
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in any part thereof, not within the ordinary jurisdiction of the 
court before which such criminal case i* cognizable, such court 
may issue a writ of suh|Nvna, directed to such witness, in like 
manner as if such witness was resident within the jurisdiction 
of the court ; and if such witness does not obey such writ of 
snhjNvna the court issuing the same may proceed against such 
witness for contempt or otherwise, or bind over such witness to 
appear at such days and times as are necessary, and upon default 
being made in such appearance may cause the recognizances 
of such witnesses to lie estreated, and the amount thereof to lie 
sued tor and recovered by process of law, in like manner as if 
such witness was resident within the jurisdiction of the court.
R.S.V, e. 174, s. 212.

(Amendment of WOO.)

2. The courts of the various provinces and the judges of 
the said courts respectively shall be auxiliary to one another for 
the purposes of this Act : and any judgment, decree or order 
made by the court issuing such writ of suhpœna upon any pro
ceeding against any witness for contempt or otherwise may he 
enforced or acted upon by any court in the Province in which 
such witness resides, in the same manner, and as validly and 
effectually as if such judgment, order or decree had been made 
by such last mentioned court.

It was fourni to be extremely difficult, if not impossible, for n court in 
one province to enforce in another province the proceedings lor contempt 
under t he first sub-section, and it is sought by this amendment to get over the 
difficulty. A portion of sub-sec. (2) is modelled from sec. 84 of the Wind
ing Vp Act, K.8.C. 1886, ch. 129.

(Amendment of 1900.)

Bringing up a prisoner as witness. When the 
attendance of any person confined in any prison in Canada, or 
unon the limits of any gaol, is required in any court of crim
inal jurisdiction in any case cognizable therein by indictment, 
the court lief ore whom such prisoner is required to attend may, 
or any judge of such court or of any su|>erior court or county 
court, or any chairman of (leneral Sessions, may, liefore or 
during any such term or sittings at which the attendance of 
such person is required, make an order upon the warden or 
gaoler of the prison, or upon the sheriff or other person having 
the custody of such prisoner—
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(а) to deliver such prisoner to the person named in such 
order to receive him; and such person named shall, at the 
time prescribed in such order, convey such prisoner to the 
place at which such person is required to attend, there to 
receive and obey such further order as to the said court seems 
meet ; or

(б) to himself convey such prisoner to such place, there 
to receive and obey such further order as to the said court 
seems meet; and in such latter case, on being served with the 
order and being paid or tendered his reasonable eharges, 
such warden, gaoler, sheriff or other person shall convey the 
prisoner to such place and produce him there according to 
the exigency of the order.

The only change made by the amendment is in the insertion of the words 
“or any chairman of General Sessions,” and the addition of paragraph (6). 
See Imp. Act, 16 & 17 Viet., ch. 30; Taylor on Evidence, 9th ed., sees. 
1275, 1276.

Paragraph (6) was suggested by the late Chief Justice Davie, of British 
Columbia, and is intended to effect a considerable saving of expense, 
especially in that province.

«HI Evidence of person dangerously ill may be 
taken under commission. Whenever it is made to appear at 
the instance of the Crown, or of the prisoner or defendant, 
to the satisfaction of a judge of a superior court, or a judge of 
a county court having criminal jurisdiction, that any person 
who is dangerously ill, and who, in the opinion of some licensed 
medical practitioner is not likely to recover from such illnest is 
able and willing to give material information relating to any 
indictable offence, or relating to any person neeuseu of any such 
offence, such judge may, by order under his hand, appoint a 
commissioner to take in writing the statement on oath or affirma
tion of such person.

2. Such commissioner shall take such statement and shall 
subscribe the same and add thereto the names of the persons, 
if any, present at the taking thereof, and if the deposition relates 
to any indictable offence for which any accused person is already 
committed or bailed to appear for trial shall transmit the same, 
with the said addition, to the proper officer of the court at which 
such accused person is to he tried ; and in every other ease he 
shall transmit the same to the clerk of the peace of the county, 
division or city in which he has taken the same, or to such other 
officer as has charge of the records and proceedings of a superior 
court of criminal jurisdiction in such county, division or city,

39—CRIM. CODE.
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and such clerk of tbe peace or other oltioer shall preserve the 
same and tile it of reeord, and upon order of the court or 
of a judge, transmit the same to the proper ottieer of the court 
where the same shall he required to be used as evidence. R.S.C. 
c. 174, a. 220.

#8*4 Presence of prisoner when such evidence is 
taken.—-Whenever a prisoner in actual custody is served with 
or receives notice, of an intention to take the statement men
tioned in the last preceding section, the judge who has appointed 
the commissioner may, by an order in writing, direct the officer 
or other person having the custody of the prisoner, to convey 
him to the place mentioned in the said notice for the purpose of 
being present at tbe taking of the statement; and such officer or 
other person shall convey the prisoner accordingly, and the 
expenses of such conveyance shall lie paid out of the funds 
applicable to the other expenses of the prison from which the 
prisoner has been conveyed. R.S.C. c. 174, s. 221.

<is:t Evidence may be taken out of Canada under 
commission. -Whenever it is made to appeal at the instance 
of the Crown, or of the prisoner or defendant., to the satis 
faction of the judge of any superior court, or the judge of a 
county court having criminal jurisdiction, that any person who 
resides out of Canada is able to give material information relat
ing to any indictable offence for which a prosecution is pending, 
or relating to any person accused of such offence, such judge 
may, by order under his hand, appoint a commissioner or com 
missioners to take the evidence upon oath, of such person.

(Amendment of 1895.)

2. Until otherwise provided by rules of court the practice 
and procedure in connection with the appointment of commis 
sinners under this section, the taking of depositions bv such 
commissioners, and the certifying and return thereof, and the 
use of such depositions as evidence shall be, as nearly as praetio 
able, the same as those which prevail in the respective courts in 
connection with like matters in civil causes. S3 V., c. 37, s. 23.

3. The depositions taken by such commissioners may be 
used as evidence as well before the grand jury ns at the trial.
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( Amendtneiil of 1900.)

!I. Subject to such rules of court or to such practice or 
procedure as aforesaid, such depositions by the direction of 
the presiding judge may lie read in evidence before the grand 
jury.

This provision first appeared in the Criminal Law (Amendment Act of 
1890 (53 Viet. (Can.), ch. 37, sec. 23).

The latter sub-section should properly be numbered as 4. as the other 
sub-sec. 3 had been added in 189'). The words “by direction of the presid
ing judge" were inserted in order to impose upon the judge the duty of 
seeing that the commission hud been regularly taken, before directing that 
the deposition should be used. Commons Debates 1900, p. 0321. But the 
application of the procedure in civil cases by the second sub-section does 
not confer a like right of appeal as in civil cases from the order appointing 
the commissioners. It. v. Johnson (1892), 2 B.C.lf. 87.

Any evidence taken under commission may be objected to at the trial on 
the ground of the irregularity of the commissioners' appointment. Ibid.

Acting under ch. 37, Stat. Can. 1890, sec. 23, a judge made an order for 
the examination in Boston of witnesses on behalf of the Crown residing out 
of Canada, and that the evidence so taken should lie read before the grand 
jury. On appeal to the court the order was held valid so far ns it related to 
the taking of the evidence, but the majority of the court held that the judge 
went beyond his powers in directing that the depositions taken under the 
order should be read before the grand jury. K. v. Chetwynd (1891), 23 
N-8.lt. (11 li. tS: (l.l 332. The grand jury have a right to decide for them-
■elve U|hia what evidence they will find a bill, and the.... art cannot enquire
into the proceedings before them or ns to the nature of the evidence which 
they took into consideration. Ibid, perltitchie, J., p. 338. The above sub- 
sec. (3) now provides that such depositions may be used ns evidence as wel. 
before the grand jury as at the trial.

Foreign com mission.] —An order for a commission to take the evidence of 
any person residing out of Canada who is able to give material information 
relating to an indictable offence, or relating to any person accused thereof, 
may ordinarily be made any time after an information is laid charging such 
offence, and such evidence may be used at any stage of the inquiry at which 
evidence may be given. Such order ought to provide that the commission 
be returned to the court out of which it issues, ami ought not to limit the 
use of the evidence. If. v.Chetwynd ( 1891 ), 23 N.8.H. 332, and If. v. .(lib- 
son, 16 Out. If. 704, referred to. U. v. Verrai, 17 Ont. P. H. Gl, affirming 
16 Ont. P. lt. 444.

A commission to take the evidence of witnesses nbroad in a libel prose
cution is properly ordered at the trial where the evidence relates wholly to 
a plea of justification just entered of record. If.|v. Nicol (1898), 5 Can. C’r. 
(’as. 31 (B.C.).

An order for a commission to take such evidence should not he made 
in such case before plea. Ibid.

(Amendment of 1898.)
11S4. When evidence of one witneee muet oe corrob

orated.—No person accused of an offence under any of the 
hereunder mentioned sections shall he convicted upon the evi
dence of one witness, unless such witness is enrrnWnted in 
some material particular hv evidence implicating the accused :
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(а) Treason, Part IV., section 65.
(б) Perjury, Part X., section 146;
(e) Offences under Part XIII., sections 181 to 190, 

inclusive ;
(d) Procuring feigned marriage, Part XXII., section 

277;
(e) Forgery, Part XXXI., section 423.

It'krre corroborah.ni is reqnireit.]—This section originated with 3. & 33 
Viet., eh. 1U, nee. 54 (I).), which abolished the incapacity of interested 
witnesses, but with a proviso that the evidence should be insufficient unless 
corroborated by “other legal evidence in support of the prosecution.'1 The 
corroboration required by that statute was held not to be the corroboration 
of the evidence of the person interested in every material particular, but 
the corroboration of it in some material particular tending to support the 
prosecution. R. v. Bannerman (1878), 43 U.C.tj.B. 547.

On an indictment for forgery of prosecutor's name as endorser of a 
promissory note, prosecutor swore that he had not endorsed the note ; that 
it was not his writing : that he had never authorized the prisoner to sign his 
name to the note, and that he himself was unable to write his name, being 
in fact a marksman. A son of his also swore that his father was unable to 
write his name and was a marksman. Another witness also proved that he 
had known the prosecutor three or four years, and knew that he could not 
write. It was held that the evidence of the son and of the other witness to 
the effect that the prosecutor was unable to write his name was “other legal 
evidence in support of the prosecution within the meaning of the section, 
and that it sufficiently corroborated the evidence of the prosecutor to sustain 
the conviction, and that the burden was then on the prisoner to shew as a 
defence that he was authorized to use or write the prosecutor’s name. K. 
v. Bannerman (1878), 43 V.C.Cj.B. 547.

In a charge of forgery, it was held that the corroboration must be that 
of another witness, and not merely the evidence of the same witness on 
another point. R. v. McBride (1895), 2 Can. Cr. Cas. 544, 2(1 Ont. R. (139.

In K. v. (iiles (185(1), (5 V.C.C.P. 84, the prisoner, Elizabeth Giles, was 
charged with forging an order for the delivery of goods. The only persons 
who gave evidence at the trial were the person whose name was alleged to 
have been forged, and the person to whom the order was addressed. The 
person whose name was alleged to have been forged denied the signature 
and also swore that he could not write ; but the person to whom the order 
was presented by the prisoner, and who had supplied her with goods on the 
faith of same, was not aware of that, and accepted the order in good faith. 
The order purported to be a request to let “the bearer” have goods, and 
the prisoner, on presenting it, gave a fictitious name. In delivering the 
judgment of the Court of Common Pleas (Draper, C.J., Richards and 
Hagarty, .1.1.) the Chief Justice said: —“ The false representation made by 
prisoner as to her own name would be a very material fact to establish a 
guilty knowledge on her part, if the fact that the note was forged were 
established ; but, until that is done, this false statement wants significance*, 
and I think it would be going too far to treat ( it] as a corroboration of the 
statement of Aikenhead [the party whose name was alleged to have been 
forged] that the order was a forgery. . . . There is no corroboration of
his testimony, i.e., there is no material fact proved by him which is proved 
either by other direct testimony, or by the proof of other facts which go to 
establish the truth of any material part of his statements.M

The corroborative evidence “ implicating M the accused which is made 
necessary to sustain a charge of seduction of a girl under sixteen may con-
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sist of the prisoner's admission made after alie attained aixteen that he had 
had connection wita her. K. v. Wyse (1895), 1 Can. Cr. Cas. ü (N.W.T.).

A statement made by the accuaed before he was charged with the offence 
that he hud been advised that if lie could get the girl to marry him he would 
escape “punishment," ia corroborative evidence “implicating" the 
accuaed and proper to be considered by a jury or by a judge exercising the 
functions of a jury. R. v. Wyae (1895), 1 Can. Cr. Cas. ti (N.W.T.).

It haa been held that evidence of defendant's subsequent conduct in 
seeking to continue his illicit relation with the seduced person may be 
received aa connected with and tending to corroborate the principal charge 
in n civil action for damages, aa well aa being matter of aggravation. Rus
sell v. Chambers (1883), 31 Minn. 54, 16 N.W. Rep. 458.

The reception of such evideuoe, in a criminal prosecution before a jury» 
is to be largely controlled by the judge who tries the cause, and the evi
dence is to be submitted to the jury, with proper explanation of its purpose 
and effect. State v. William (18H1), 72 Me. 531.

Both prior and subsequent acts to that charged in the indictment are 
admissible, if indicating a continuousness of illicit intercourse. State v. 
William (1881), 72 Me. 531, 535.

If, however, the acts are too remote in point of time to afford any rea
sonable inference of guilt us to the offence charged, proof thereof should be 
rejected. Stewart v. State (1887), 64 Miss. 626, 2 So. Rep. 73.

Evidence of the girl's pregnancy, and of her having been employed in 
domestic service at the defendant's residence and of fads shewing merely a 
strong probability of there having been no opportunity at which any other 
man could have been responsible for her condition, does not constitute cor
roborative evideuoe “ implicating the accused " required by this section in 
order to sustain a conviction It. v. Vabey (1899), 2 Can. Cr. ('as. 258 
(Ont.).

Apart from statutory enactment, it was a general rule that the testimony 
of one witness was insufficient to convict on a charge of perjury. Roscoe’s 
Cr. Evid., 11th ed., 807. It ia not, however, imperative that there should 
be two witnesses to disprove the fact sworn to by the accused, for if any 
other material circumstance be proved by other witnesses in confirmation 
of the witness who gives the direct testimony of perjury, it may turn the 
scale and warranta conviction. R. v. Lee (1706), 3 Russell on Crimes, 5th 
ed., 72. Two witnesses are not essentially necessary to contradict the oath 
on which the perjury is assigned, but there must be something more than 
the oath of one, to shew that one party is more to be believed than the 
other. R. v. Boulter (1852), 5 Cox C.C. 543; 3 Car. & Kir. 236. And it has 
been held that a letter written by the accused contradicting his statement 
upon oath would be sufficient to make it unnecessary to have a second wit
ness. R. v. Mayhew(1834), 6C. & I*. 315.

It was seen that this section does not apply to the offence of making a 
false statutory declaration under sec. 147.

It is not a rule of law that an accomplice must be corroborated, but one 
of practice merely. It is usual for judges to tell the jury that they may act 
ns they please upon the uncorroborated evidence of an accomplice, but that 
it ia safer to require corroboration. Per darvis, C.J. R. v. Stubbs (1855), 
Dears. 555; 7 Cox 48; lJur. N.8. 1115. “Judges, in their discretion, will 
advise a jury not to believe an accomplice unless he ia confirmed, or only 
in so far as he is confirmed; but if he is believed, his testimony is un
questionably sufficient to establish the facts to which he deposes. It is 
allowed that he is a competent witness, and the consequence is Inevitable 
that if credit is given to his evidence it requires no confirmation from 
another witness." Per Lord Ellenborough. R. v. Jones 11809), 2 (’amp 
132, 11 R.R. 680. An accomplice stands in a situation differing from one
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whose character ,s bad. He is immediately connected with the crime, the 
subject of enquiry, and has an obvious int- rest in obtaining the conviction of 
those whom he represents to have acted with him in committing it; but it 
cannot be treated as a point of law thav the evidence of an accomplice must 
be corroborated. Per Draper, G.J. R. v. Beckwith (1859),8 U.C.C.P 1174. 
A conviction of a prisoner for horse stealing upon the uncorroborated evi
dence of an accomplice was held to be legal, although the judge did not 
caution the jury as to the weight to be attached to the evidence. Ibid.

The testimony of an accomplice ought not to be relied upon unless 
corroborated both as to the circumstances of the crime and the identity of 
the accused. It. v. Farlar (1837), 8 C. & P. 100; It. v. Stubbs (1855), 
Dears. 555, -5 L.J.M.C. 10; Phipson on Evidence, 2nd ed. (1898), 4b2. 
There should be some fact deposed to, independently altogether of the 
evidence of the accomplice, which, taken by itself, leads to the inference, 
not only that a crime has been committed, but that the prisoner is implicated 
in it. ltoscoe’s Grim. Evid., 11th ed., 124.

The corroboration should be as to some material fact or facts which go 
to prove that the accused was connected with the crime charged, lfussell 
on Grimes, 6th ed. (1S9G), vol. 3, p. 640: B. v. Webb (1834), ti G. & P.595; 
B. v. Addis (1834), 6 C. & P. 388; K. v. Wilkes (183(i), 7 G. & P. 372.

«S.V Evidence not under oath of child in certain 
cases. -Where, upon the hearing or trial of any charge for 
carnally knowing or attempting lo carnally know a girl under 
fourteen, or of any charge under section 259 for indecent 
assault, the girl in respect of whom the offence is charged to 
have been committed, or any other child of tender years who is 
tendered as a witness, does not, in the opinion of the court or 
justices, understand the nature of an oath, the evidence of such 
girl or other child of tender years may l>c received, though not 
given under oath if, in the opinion of the court or justices, as 
the case may be, such girl or other child of tender years is pos
sessed of sufficient intelligence to justify the reception of the 
evidence, and understands the duty of speaking the truth.

2. But no person shall lie liable to lie convicted of the offence, 
unless the testimony admitted by virtue of this section, and 
given on behalf of the prosecution, is corroborated by some 
other material evidence in support thereof implicating the 
accused.

3. Any witness whose evidence is admitted under this sec
tion is liable to indictment and punishment for perjury in all 
respects as if he or she had been sworn. 53 V., c. 37, s. 13.

Child's evidence.]—Section 25 of the Ganada Evidence Act, 1893, pro
vides that in any legal proceeding where a child of tender years is 
tendered as a witness, and such child does not, in the opinion of the judge, 
justice or other presiding officer, understand the nature of an oath, the 
evidence of such child may be received, though not given upon oath, if, in 
the opinion of the judge, justice or other presiding officer, as the case may 
be, such child is possessed of sufficient intelligence to justify the reception 
of the evidence and understands the duty of speaking the truth; but that
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no case shall be decided upon such evidence alone, and such evidence must 
be corroborated by some other material evidence.

In a case prior to the Canada Evidence Act it was held that where the con
viction on a charge of indecent assault vas for common assault only, but 
the evidence was corroborated as here required, the conviction would be 
valid although the child's evidence would not at that time have been admis
sible on a charge of common assault, li. v. Grantyers (18U3), 2 (jue.
(<V :*7g.

It will be observed that while, under the Canada Evidence Act. the cor
roboration is required to lie only “by some other material evidence,'' the 
corroboration under sec. 685 of the Code must in the cases to which it 
applies be “ by some other material evidence in support thereof implicating 
the accused.” See also note to sec. ($84.

KM». Deposition of sick witness may be read in evi
dence.—If the evidence of a sick person has been taken under 
commission, as provided in section <181, and upon the trial of 
any offender for any offence to which the same relates, the per
son who made the statement is proved to lie dead, or if it is 
proved that there is no reasonable probability that such person 
will ever be able to attend the trial I ) give evidence, such state
ment may, upon the production of the judge’s order appointing 
such commissioner, be read in evidence, either for or against 
the accused, without further proof thereof,—if the same pur
ports to be signed by the commissioner by or before whom it 
pur)>orts to have been taken, and if it is proved to the satisfac
tion of the court that reasonable notice of the intention to take 
such statement was served upon the person (whether prosecutor 
or accused) against whom it is proposed to be read in evidence, 
and that such person, or his counsel or solicitor had, or might 
have had, if he had chosen to be present, full opportunity of 
cross-examining the person who made the same. R.S.C. c. 174, 
s. 220.

(Amendment of 1900.)

Depositions as evidence. If upon the trial of an 
accused person such facts are proved upon oath or atlirmation of 
any credible witness that it can be reasonably inferred there
from that any person whose deposition has been theretofore 
taken in the investigation of the charge against such person is 
dead, or so ill as not to be able to travel, or is absent from Can
ada, and if it is proved that such deposition was taken in the 
presence of the person accused, and that his counsel or solicitor 
had a full opportunity of cross-examining the witness, then, if 
the deposition purports to be signed by the judge or justice 
before whom the same purports to have been taken, it shall be 
read as evidence in the prosecution without further proof
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thereof, unless it is proved that such deposition was not in fact 
signed by tlie judge or justice pur|K>rting to have signed the 
same.

ii. In this section the word “ de|x>sition ” includes the evi
dence of a witness given at any former trial upon the same 
charge.

Using depositions as evidence.] The section as it formerly stood provided 
that the deposition might be used if it were proved that it was taken in the 
presence of the person accused “ and that he, his counsel or solicitor, had 
a full opportunity of cross-examining,” etc. The word “ lie” is now left 
out. In the debate upon this amendment the Hon. David Mills, then Minister 
of Justice, said: 44 It sometimes happens that an ill-informed man is without 
counsel before a magistrate, and evidence is taken and he is incapable of 
cross-examining the party. Hu is unrepresented by counsel. The witness 
who appeared before him may have left the country before the trial and may 
not be present at the trial. The evidence is frequently not well taken, and 
it may be very different from what it would have been if the witness had 
been cross-examined. It is, nevertheless, used against him without any 
opportunity of bringing out those facts which might have completely 
altered the complexion of the evidence had he been subjected to cross- 
examination; so where there is no cross-examination 1 think it is better 
that the evidence should not be produced.” Senate Debates, 1899, p. 554.

Sub-section 2 is new. Under the former sec. (187 it was doubtful whether 
depositions taken at a former trial could be used at a second trial necessi
tated by a disagreement of the jury at the first trial or directed on a case 
reserved, although the witness had died or left the country meanwhile. 
35C.L.J. (1899). pp. 91 and 212.

The original statute 32-33 Viet., ch. 30, sec. 30, was passed to prevent 
the obstruction of justice by the absence of witnesses. The question as to 
whether or not the witness is unable to travel must in the main be left to 
the judgment and discretion of the trial judge. R. v. Wellings 11878), L.R. 
3 Q.B.D. 42; It. v. Stephenson (1802), L. & C. 107. And the same rule will 
be applied where the absence from Canada is not positively proved but is a 
matter of inference from circumstances. R. v. Nelson (1882), 1 Ont. R. 500.

Evidence of a custom’s clerk that the captain of a schooner had cleared 
from a Canadian port a week before the trial is not sufficient evidence of 
his being out of Canada to satisfy this section. It. v. Morgan (1893), 2 
B.C.R. 329. Semble, there should have been evidence that the schooner 
actually left the harbour.

The following proof of absence of a witness from Canada was held 
sufficient to allow of the reading of his deposition taken on the preliminary 
enquiry; a witness was called who said that he saw the absent witness ten 
days previously, that he was then employed on a certain boat and on leaving 
him had said lie was going on board the boat and that the boat’s route had 
now been changed to foreign waters. R. v. Pescaro (1884),! B.C.R., pt. 2, 
i>. ill. per Begbie, C.J., Gray and Walkem. JJ.

Depositions may also be proved by the magistrate, or his clerk, and in 
important cases it is better to have the magistrate present at the trial. R. 
v. Hamilton (I860), 16 V.C.C.P., p. 353.

As to the meaning of the phrase ‘‘full opportunity to cross-examine.” 
see note to see. 590.

A deposition read over to and signed by the deponent maybe admissible 
in evidence as a dying declaration, although irregular as a deposition under 
this section because taken in the absence of the accused. It. v. Woods 
(1897), 2 Can. Cr. Cas. 159 (B.C.).
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In order that this section should apply to make admissible us evidence 

at the trial the deposition of u witness, since deceased, taken on a pre
liminary inquiry or other investigation of a charge against the accused 
before a justice of the peace, the document containing the deposition is 
alone to be looked at to ascertain if the deposition “ purports to be signed 
by the justice," as is required by that section. K. v. Hamilton (16981,2 

Ian.).
Where the deposition sought to be used had been signed by both the 

witni «8 and the magistrate, and was attached at the end of deposition* 
taken by the magistrate on a previous date named, but did not itself con
tain a new “caption," or the date when taken, or any record bv the 
magistrate certifying that such added deposition had been taken by him, 
and the first depositions formed in themselves a complete document con
cluding with the magistrate's *;ote of the remand of the case, it is not to lie 
presumed that the informal deposition following the formal document is a 
continuation of the first deposition (in which appeared no reference to tin- 
added deposition), or that it relates to the same charge, and it was held 
that such added deposition did not “ purport to be signed by the justice by 
or before whom the same purports to have been taken." Ibid.

A deposition, the caption of which sets out the name of the justice and 
describes him as one of the justice* of the peace for a named county, " pur
ports to be signed by the justice by or before whom the same purports to 
have been taken," if tin* same is signed by the justice with his name only, 
without adding to it, as in form S of the Code, the initials and the
name of the county for which he is a justice; and such a deposition is 
prima facie admissible in evidence. Ibid.

The deposition must be a verbatim record of the witness's evidence. R. 
v. Graham (1898), 2 Can. ('r. Cas. 1188 (Que.).

Notes of evidence taken by the coroner at an inquest which do not con
tain the precise expressions of the witness, but a summary only of the evi
dence, are not admissible in contradiction of the witness's testimony in a 
subsequent proceeding unless signed by tin- witness, or unless read over to 
and acquiesced in by him. R. v. Ciarlo (1897), 1 Can. Cr. Cas. (Que.).

But the witness may in such case be cross-examined as to any material 
statements made by him at the inquest, and witnesses may be called to 
shew that he then made a different and contradictory statement. Ibid.

The deposition of an ill or absent witness taken before a magistrate 
having jurisdiction to hold the preliminary enquiry, other than the one 
before whom the charge was laid and the committal made, may be used at 
the trial if the deposition was taken in the presence of the prisoner and 
with full opportunity of cross-examining, and if the formalities of the Code 
are complied with as to the manner of taking and signing depositions. If. 
v. De Vidal (18lil), 9 CoxC.C. 1 (Blackburn, J.), approved in He Guerin 
(1888), lfi Cox 591» (Wills and Grantham, .Id.); although a commitment 
can only be made by the magistrate who has himself heard all the evidence 
upon which it is based. Re Nunn (1899), 2 ('an. Cr. Cas. 429 (B.C.).

Depositions of a witness speaking in French taken down bv the trans
lator in English at a preliminnrv inquiry but not read over and explained 
to the witness or signed by him are not admissible to contradict his testi
mony on a subsequent proceeding, but the witness may be cross-examined 
as to material statements then made, and witnesses called to shew a contra 
diction with his former testimony. R. v. Ciarlo ( 1897), 1 Con. Cr. Cas. 157 
(Que.).
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HHH. Depositions may be used on trial for other
offences.—Depositions taken in the preliminary or other 
investigation of any charge against any person may he read as 
evidence in the prosecution of such person for any other offence, 
upon the like proof and in the same manner, in all respects, as 
they may, according to law, he read in the prosecution of the 
offence with which such person was charged when such deposi
tions were taken. lt.S.C. c. 174, s. 224.

Evidence of statement by accused. -The state
ment made by the accused person before the justice may, if 
necessary, upon the trial of such person, he given in evidence 
against him, without further proof thereof, unless it is proved 
that the justice purporting to have signed the same did not in 
fact sign the same. K.S.V. <\ 174, s. 223.

Although the magistrate's record of proceedings does not shew on ith 
face that a statement made by the accused to him in answer to the charge 
was made after due caution in accordance with the Act, the fact that it was 
so made may he proved at the trial and the statement may then be put in 
evidence by the prosecution. If. v. Kalabeen (1867), 1 B.C.lf., pt. 1, p. 1, 
per Begbie, C.J.

See also note to sec. 687.

GtNf Admission may be taken on trial. Any accused 
person on his trial for any indictable offence, or his counsel or 
solicitor, may admit anv fact alleged against the accused so as 
to dispense with proof thereof.

Certificate of trial at which perjury was com
mitted.—A certificate containing the substance and effect: 
only, omitting the formal part, of the indictment and trial for 
any offence, purporting to he signed by the clerk of the court or 
other officer having the custody of the records of the court 
whereat the indictment was tried, or among which such indict
ment has been filed, or by the deputy of such clerk or other offi
cer, shall, upon the trial of an indictment for perjury, or sub
ornation of perjury, he sufficient evidence of the trial of such 
indictment without proof of the signature or official character 
of the jierson appearing to have signed the same. R.S.O. c. 
174, s. 225.

0*5 Evidence of coin being false or counterfeit.—
When, iip<m the trial of any person, it, becomes necessary to 
prove that any coin produced in evidence against such person is 
false or counterfeit, it shall not he necessary to prove the same
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to be false and counterfeit by the evidence of any moneyer or 
other othcer of Ills Majesty’s mint, or other person employed in 
producing lawful coin in 11 is Majesty’s dominions or elsewhere, 
whether the coin counterfeited is current coin, or the coin of 
any foreign prince, state or country, not current in Canada, but 
it shall be sufficient to prove the same to he false or counterfeit 
by the evidence of any other credible witness. K.S.C. c. 174, 
s. 229.

il'Xt Evidence on proceedings for advertising coun
terfeit money. On tin- trial of any person charged with the 
offences mentioned in section 480, any letter, circular, writing 
or paper offering or purporting to offer for sale, loan, gift, or 
distribution, or giving or purjiorting to give information, 
directly or indirectly, where, how, of whom or by what means 
any counterfeit token of value may l>e obtained or had, or con
cerning any similar scheme or device to defraud the public, 
shall be prima facie evidence of the fraudulent character of 
such scheme or device.

IMM Proof of previous conviction. A certificate con
taining the substance and effect only, omitting the formal part 
of any previous indictment and conviction for any indictable 
offence, or a copy of any summary conviction, purporting to be 
signed by the clerk of the court or other officer having the cus
tody of the records of the court before which the offender was 
first convicted, or to which such summary conviction was 
returned, or by the deputy of such clerk or officer, shall, upon 
proof of the identity of the person of the offender, be sufficient 
evidence of such conviction without proof of the signature or 
official character of the person appearing to have signed the
same. R.8.( <•. 174, s. 280.

Proving previous conviction.]—A previous conviction must lie proved by 
evidence in legal form, which may be done (n) by the production from the 
proper custody of the conviction itself, and (b) by a copy of the conviction 
certified by tlie clerk of the pence or other officer having charge of the 
records of same. R. v. Yeoveley (1838), 8 A. & E. 800; R. v. Ward (18114). 
6 C. & P. 301).

If the certificate or exemplification be that of a court having a seal it 
must be certified under such seal; if the proceedingto be certified be before 
a justice of the pence or coroner, the proceeding may be under the hand or 
seal of such justice or coroner: and, if any such court, justice or coroner 
has no seal, or so certifies, then a copy purporting to be certified under the 
signature of a judge or presiding magistrate of such court or of such justice 
or coroner is admissible without any proof of the authenticity of such 
signature or other proof whatsoever. Canada Evidence Act, 1893, sec. 10.
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Certificates of previous convictions of a defendant of the same name and 
description as the accused are admissible as evidence without further proof 
that the accused was the person formerly convicted. Ex parte Dugan ( 1893), 
13 C.L.T. 249 (Sup. Ct. New Brunswick).

The accused is entitled to adduce evidence to prove that he is not the 
party previously eonvioted, and the onus is upon him if the name and 
description correspond with his own, such being prima facie evidence of 
identity. Ex parte Dugan, 13 C.L.T. 249.

The question whether the defendant had been previously convicted or 
not is within the jurisdiction of the magistrate, and his finding thereon on 
competent evidence is conclusive. R. v. Brown, l(i Ont. It. 41 (Q.B.D.).

It is said that where no particular circumstance tends to raise a question 
as to the party being the same, even identity of name is in civil cases some
thing from which an inference of identity may be drawn in proof of a 
signature to a document, but that, in a criminal case, the mere fact that a 
person of the same name as the prisoner signed a document, or the like, 
would not be considered sufficient. Russell on Crimes, tith ed. (189(i). 
vol. 3, 470 (»).

In the Irish case of R. v. Ellen Murtagh (18f>4), 0 Cox C.C. 447, the 
prisoner was indicted for a misdemeanour in making a false declaration 
before a magistrate. The magistrate, who had taken the declaration, and a 
clerk from the police office, were examined, and proved that the declaration 
produced was made by a woman describing herself ns Ellen Murtagh, and 
who signed by making her mark to it, but were unable to identify the 
prisoner. It was attempted to prove identity by means of alleged admis
sions in prisoner’s examination upon a subsequent statutory inquiry under 
oath, but such being held inadmissible it was held there was no evidence to 
support the indictment.

till.'» Proof of previous conviction of witness.—A wit
ness may be questioned as to whether he has been convicted of 
any offence, and upon being so questioned, if he either denies 
the fact or refuses to answer, the opposite party may prove such 
conviction ; and a certificate, ns provided in the next preceding 
section, shall, upon proof of the identity of the witness ns such 
convict, he sufficient evidence of his conviction, without proof 
of the signature or the official character of the person appear
ing to have signed the certificate. R.S.C. c. 174, s. 231.

A witness may he cross-examined as to whether he has been convicted 
of any offence, i.e., a criminal offence. If he denies it or refuses to answer 
the cross-examining party may prove such conviction as affecting his credit 
although the fact of the conviction may be wholly irrelevant to the issue. 
Ward v Slnfleld, 18 L.J.C.P. 686.

A defendant in a criminal case tendering himself ns a witness on his 
own behalf is subject to such cross-examination. Phipson Evid., 2nd 
ed., 164.

HIM». Proof of attested instrument.—It shall not he 
necessary to prove by the attesting witness any instruments to 
the validity of which attestation is not requisite : and such 
instrument may he proved bv admission or otherwise as if there 
had been no attesting witness thereto. R.S.C. c. 174, s. 232.
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01. Evidence at trial for child murder,—The trial of 
any woman charged with the murder of any issue of her body, 
male or female, which, being born alive, would, by law, l>e 
bastard shall proceed and be governed by such and the like rules 
of evidence and presumption as arc by law used and allowed to 
take place in respect to other trials for murder. R.S.C. c. 174, 
s. 227.

tlllH. Comparison of disputed writing with genuine
Comparison of a disputed writing with any writing proved to 
the satisfaction of the court to be genuine shall lie permitted to 
be made by witnesses ; and such writings, and the evidence of 
witnesses respecting the same, may lie submitted to the court 
and jury as evidence of the genuineness or otherwise of the writ
ing in dispute. R.S.C. c. 174, s. 233.

Comparison of handwriting.]—This section is in the same terms ns 
the Imperial Statute 28-29 Viet., eh. 18, sec. 8. under which it has been 
held that both the genuine and the disputed writings must be produced in 
court. Arbon v. Fussed, 3 F. & F. 152.

Experts may without a comparison of handwriting give opinion evidence 
from their general knowledge of the subject, ns to whether the writing pro
duced is in a feigned or natural hand ; R. v. Coleman, (i ('ox ('.('. 1(53; or 
as to whether interlineations were written contemporaneously with the rest 
of the document. Re Hindmnrsh, L.R. 1 P. & 1). 307.

A jury may properly make a comparison of disputed handwriting 
although no witness has been called to prove the handwriting to be the 
same in both, and may draw their own conclusions as to its authenticity, if 
an admittedly genuine handwriting and the disputed handwriting are both 
in evidence for some purpose in the ease. R. v. Dixon (1897), 3 Can. Cr. 
Cas. 220 (N.S.).

If tlic witness proves adverse.] A witness is “adverse’’ when in the 
opinion of the judge lie bears a hostile animus to the party calling him and 
not merely when his testimony contradicts the proof of such party. 0reen
ough v. Eccles (1859), 5 C.B.N.S. 786; Reed v. King, 30 Eng. L.T. 290; 
Taylor Evid., sec. 1426.

Whether or not the witness is adverse is a matter wholly for the court, 
and a party though called by his opponent cannot as of right be treated ns 
hostile. Price v. Manning, 42 Ch.D. 372 (C.A.).

The discretion of the judge in that respect is not subject to appeal. 
Rice v. Howard, 16 Q.B.D. 681.

lillit Party discrediting his own witness. A party 
producing a witness shall not he allowed to impeach his credit 
by general evidence of bad character, but if the witness, in the 
opinion of the court, proves adverse, such party may contra
dict him by other evidence, or, by leave of the court, may prove 
that the witness made at other times a statement inconsistent 
with his present testimony ; hut before such last mentioned 
proof can be given, the circumstances of the supposed statement,
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sufficient to designate the particular occasion, shall lie men
tioned to the witness, and he shall lie asked whether or not he 
did make such statement. U.S.C. c. 174, s. 234.

Apart from tliia enlistment a party may, a» of right, without ulitailiing 
tin, opinion or leave of the court, contradict his own witness, whether the 
latter i, adverse or not, by other evidence relevant to the issue and thus 
indirectly discredit him. Itoscoe Cr. Kvid., 97, US; I'hipson Kvid "mi 
ed., 475.

700 Evidence of former written statements by wit
ness.— l pou any trial a witness may be cross-examined as to 
previous statements made by him in writing, or reduced to 
writing, relative to the subject-matter of the cast*, without such 
writing being shewn to him; but if it is intended to contradict 
the witness by the writing his attention must, liefore such 
contradictory proof can be given, lie called to those parts of the 
writing which are to la* used for the purpose of so contradicting 
him; and the judge, at any time during the trial, may require 
the production of the writing for his inspection, and he may 
thereujion make such use of it for the purposes of the trial as lie 
thinks fit : Provided that a deposition of the witness, purporting 
to have been taken before a justice on the investigation of the 
charge and to lie signed by the witness and the justice, returned 
to and produced front the custody of the proper officer, shall lie 
presumed prima facie to have lieen signed hv the witness. 
R.S.C. c. 174, s. 235.

Former written statements.]—If a witness has been examined before a 
magistrate or coroner, under such circumstances that these officers respec
tively have in pursuance of their duty, taken down his statement in writing, 
parol evidence of his examination cannot be given in the event of his death 
so long as the deposition itself can be produced; for the law having con
stituted the deposition as the authentic medium of proof, will not permit 
the admission of any inferior species of evidence. If, indeed, it can be 
shewn that the deposition is lost or destroyed, or is in the possession of 
the opposite party, who, after notice, refuses to produce it. the statement 
of a witness who was present at the examination will then be admissible, 
as well as a copy of the deposition. Taylor on Evidence, sec. 552, approved 
in It. v. Troop (1898), 2 Can. Cr. Cas. 28 (N.8.).

This section of the Code is a re-enactment of sec. 235, Rev. Stat. Canada, 
eh. 174, originally taken from sec. 5, Imperial Statute. 28 and 29 Viet., 
eh. 18.

As to a statement made orally by a witness and reduced to writing, his 
statement, if the writing can be produced, must be proved by the writing; 
but failing the writing, the provision of the law can be carried out by prov
ing the statement in the way which would be the obvious and the legal 
method if the reduction to writing had never taken place, namely, by the 
evidence of a witness or witnesses, who heard the statement as it was 
originally made. R. v. Troop (1898), 2 Can. Cr. Cas. 29 (N.S.).

This view is, of course, not applicable to the case of a statement made 
in writing by the witness himself, which-, obviously could be proved only
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oy the production of the writing itself, or failing that, by proof of its con
tents. Ibid.

The statement of the accused made upon the preliminary enquiry and 
certified by the justice, may lie given in evidence against him upon the trial 
without further proof thereof, unless it is proved that the justice purporting 
to have signed the same did not in fact do so. Sec. 089.

And depositions taken in the preliminary or other investigation of any 
charge against any person may be read as evidence in the prosecution of 
such person for any other offence upon the tike proof and in the same 
manner in all respects, as they may, according to law, be read in the prose
cution of the offence with which such person was charged when such depo
sitions were taken. Sec. 668.

701 Proof of contradictory statements by witness.
—If a witness, ujton cross-examination as to a former statement 
made by him relative to the subject-matter of the case and 
inconsistent, with his present testimony, docs not distinctly 
admit that he did make such statement, proof may be given that 
lie did in fact make it; but before such proof can be given the 
circumstances of the supposed statement, sufficient to designate 
the particular occasion, shall 1ni mentioned to the witness and 
he shall be asked whether or not lie did make such statement. 
R.S.C. c. 174, s. 236.

Previous inconsistent statement. l-t^uestions respecting therelevanev of test! 
mony to the matter in issue often arise when a counsel in cross-examination 
of n witness uses a license, which the practice allows him, of asking a 
variety of questions having no apparent connection with the limiter to lie 
tried, in the hope of involving the witness in some contradiction, lie is not 
in such cases obliged to explain the object of his questions, because that might 
defeat his object, but he must be content to take the answer which the wit
ness gives to any question that is irrelevant, and is not allowed to call 
witnesses to disprove the statements he makes in reply, because that would 
lead to the trial of innumerable issues irrelevant to the case, ami would 
distract the attention of the jury: and besides, which is a better reason, it 
would be unsafe, and would be unjust toward^ the witness, to infer from 
any contradiction that might be given by another witness that the one 
who has been cross-examined has sworn falsely, and is unworthy of belief, 
since he could not have contemplated that he would be questioned upon 
points unconnected with the facts to be tried, and could not therefore be 
expected to be able, on the sudden, to support his testimony by the evidence 
of other persons, though it might lie perfectly true in itself notwithstanding 
the contradiction. If. v. Brown (1801), 21 U.C.Q.B. 330.

But whether the witness admit or deny the alleged contrary statement 
he may if he state certain facts connected with such former statement 
relevant to the cause, be contradicted with regard to such facts. It. v. .Terrett 
(1863), 22 U.C.Q.B. 499, 511 (A. Wilson, J.).

A witness for the Crown gave evidence quite different from a previous 
written statement made by him to the prosecutor’s counsel; he admitted 
such statement when shewn to him, but said it was all untrue and made to 
save himself. Hagnrty, .1., inclined to the opinion that the witness having 
fully admitted his previous inconsistent statement, no further evidence 
relating to it should have been received. Adam Wilson, J., held that the 
prosecutor's counsel was properly admitted to disprove the witness’s asser
tion as to how this statement came to be made, for the fact of its being
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obtained as he stated would tend very much to prejudice the prosecution, 
and was therefore not a collateral matter, but relevant. R. v. .lerrett and 
others (1863), 22 U.C.Q.B. 499.

The present section applies only where the witness is being cross- 
examined.

Evidence given by the official stenographer to the effect that the prisoner 
resembled the party of same name as prisoner, whose depositions he had 
taken, and that he believed him to be the same man, but could not suf
ficiently remember to swear positively to his identity, is properly submitted 
to a jury. R. v. Douglas (1890), 1 Can. Cr. Cas. 221 (Man.).

See also note to sec. 700.

(Amendment of 1900).
ÎOIA Proving age of juvenile. —In ord»r to prove the 

age of a boy, girl, child or young person for the purposes of 
as. 181, 186, 210, 211, 216, 261, 269, 270, 283,284 and 934a , 
the following shall he sufficient prima facie evidence:—

(a) Any entry or record by an incorporated society or 
its officers having had the control or care of the boy, girl, 
child or young person, at or about the time of the boy, girl, 
child or young person being brought to Canada, if such 
entry or record lias been made before the alleged offence was 
committed.

(b) In the absence <?f other evidence, or by way of 
corroboration of other evidence, the judge or, in cases where 
an offender is tried with a jury, the jury before whom an 
indictment for the offence is tried, or the justice before whom 
a preliminary inquiry thereinto is held, may infer the age 
from the appearance of the boy, girl, child or young person.

This section is intended to facilitate proof of age, particularly in the 
cases of children coming from abroad in charge of charitable institutions, 
for registers or other proof of date of birth are not usually available in such 
cases.

There is no clause 934A. in the Code and the reference thereto is an 
error. A clause bearing that number was introduced and passed in the 
Senate, providing for the whipping of boys between the ages of ten and 
sixteen years in certain cases: but it did not pass the Commons.

Proo f of arjc.]—A register is evidence of the particular transaction which 
it was the officer’s duty to record, even though he had no personal know
ledge of its occurrence. Doe v. Andrews, 15 Q.B.D. 756. But it is doubt
ful how far a register can be received to prove incidental particulars 
regarding the main transaction, even where these are required by law to be 
included in the entrv. Phipson Evid., 2nd ed.. 317; Huntlev v. Donovan, 
18 Q.B. i

Proof of the date of birth may be made from the recollection of a person 
then present. R. v. Nicholls (1867), 10 Cox C.C. 476; but not by the testi
mony of the person himself. R. v. Rishworth, 2 Q.B. 476. And the oral 
testimony of a father who was absent for a few days at the time of the birth 
and was only told of it on his return was held insufficient to fix the date 
where a very few davs difference would be material to the case. R. v. 
Wedge (1832), 5 C. & P. 298.
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Where the charge was one of cruelty to children under sixteen the testi

mony of a school teacher that the children attended her school and that she 
believed they were under sixteen was held admissible, as well as similar 
evidence by policemen and others who had seen the children. K. v. Cox, 
[1898] 1 (jilt. 179, 14 Times L.K. 122, 18 Cox 672.

By sub-sec. (b) supra, the court or jury may infer the age from the 
appearance of the child, but this, of course, only applies where the child is 
produced in court.

JO‘i Evidence of common gaming house. When any 
cards, dice, balls, counters, tables or other instruments of gaming 
used in playing any unlawful game are found in any house, 
room i place suspected to be used as a common gaming house, 
and entered under a warrant or order issued under this Act, or 
about the person of any of those who are found therein, it shall 
be prima facie evidence, on the trial of a prosecution under sec
tion 198 or section 199, that such house, room or place is used 
as a common gaming house, and that the persons found in the 
room or place where such tables or instruments of gaming are 
found were playing therein, although no play was actually going 
on in the presence of the officer entering the same under such 
warrant or order, or in the presence of those persons by whom 
he is accompanied as aforesaid.”

The only material change made by the amendment was the insertion 
after the words “ section 198” of the words “ or section 199.” This was 
to make a certain class of evidence sufficient on the trial of a prosecution 
under sec. 199 as it already was on the trial of a prosecution under see. 198.

See secs. 198 and 575.

(Amendment of 1900.)

ÎIHt. Evidence of unlawful gaming.—In any prose
cution under section 198 for keeping a common gaming house, 
or under section 199 for playing or looking on while any other 
person is playing in a common gaming house, it shall be prima 
facie evidence that a house, room or place is used as a common 
gaming house, and that the persons found therein were unlaw
fully playing therein—

(а) if any constable or officer authorized to enter any 
house, room or place, is wilfully prevented from, or 
obstructed or delayed in entering the same or any part 
thereof ; or

(б) if any such house, room or place is found fitted 
or provided with any means or contrivance for unlawful 
gaming, or with any means or contrivance for concealing, 
removing or destroying any instruments of gaming.

40—CRIM. CODE,
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Thu object of this amendment was the same as that of the amendment 
of 702, supra, the only change being that the provision is made applicable 
to sec. 101) as well as to sec. 108.

See secs. 108, 199 and 575.

104 Evidence in case of gaming in stocks, etc.
Whenever, on the trial of a jïerson charged with making an 
agreement for the sale or purchase of shares, goods, wares or 
merchandise in the manner set forth in section 201, it is estab
lished that the person so charged has made or signed any such 
contract or agreement of sale or purchase, or has acted, aided or 
abetted in the making or signing thereof, the burden of proof of 
the bona fide intention to acquire or to sell such goods, wares 
or merchandise, or to deliver or to receive delivery thereof, as 
the case may be, shall rest upon the person so charged.

See see. 201.
(Amendment of 1S93.)

1 o.% Evidence in certain cases of libel. In any
criminal proceeding commenced or prosecuted for publishing 
any extract from. or abstract of, any paper containing defama
tory matter, and which has been published bv, or under the 
authority of, the Senate, House of Commons, or any Legislative 
Council, Legislative Assembly or House of Assembly, such 
paper may be given in evidence, and it may be shown that such 
extract or abstract was published in good faith, and without ill- 
will to the person defamed, and if such is the opinion of the 
jury a verdict of not guilty shall l>e entered for the defendant. 
R.S.C. c. 103, s. 8, as amended.

See see. 289.

700 Evidence in case of polygamy, etc. -In the case
of any indictment under section 27S (b), (r) and (d), no aver 
ment or proof of the method in which the sexual relationship 
charged was entered into, agreed to. or consented to, shall he 
necessary in any such indictment, or upon the trial of the person 
thereby charged : nor shall it lie necessary upon such trial to 
prove carnal connection had or intended to be had lietween the 
persons implicated. 53 V., c. 37, s. 11.

See sec. 278.

707 Evidence of stealing ores or minerals. -Iu am
prosecution, proceeding or trial for stealing ores or minerals the 
possession, contrary to the provisions of any law in that behalf, 
of any smelted gold or silver, or any gold-hearing quartz, or any
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unsmelted or otherwise uiimenufaetured gold or silver, by any 
operative, workman or lulionrer actively engaged in or on any 
mine, shall lie prima facie evidence that the same has been 
stolen by him. K.S.t '. e. 104, s. 30.

See see. 343.

(Amendment of 1901.)

ÎOU. Cattle brands as evidence. In any criminal 
prosecution, proceeding or trial, the presence upon any cattle of 
a brand or mark, which is duly recorded or registered under 
the provisions of any Act, ordinance or law, shall be prima facie 
evidence that such cattle are the property of the registered 
owner of such brand or mark ; and where a person is charged 
with theft of cattle, or with an offence under paragraph (a) or 
paragraph (b) of section 331A respecting cattle, possession 
by such person or by others in his employ or on his behalf of 
such cattle bearing such a brand or mark of which the person 
charged is not the registered owner, shall throw upon the accused 
the burden of proving that such cattle came lawfully into his 
possession or into the possession of such others in his employ 
or on his behalf, unless it appears that such jtossession by others 
in his employ or on his behalf was without his knowledge and 
without his authority, sanction or approval.

Section 707a, introduced in 1900, was repealed and the above substituted 
in 1901, 1 Kdw. VII., c. 42.

See sec. 331a.

108 Evidence of stealing timber. In any prose
cution, proceeding or trial for any offence under section 338, a 
timber mark, duly registered under the provisions of the Act 
respecting the Marking of Timber, on any timber, mast, spar, 
saw-log or other description of lumber, shall be prima facie evi
dence that the same is the property of the registered owner of 
such timber mark : and possession by the offender, or by others in 
his employ or on his behalf, of any such timber, mast, spar, saw- 
log or other description of lumber so marked, shall in all cases, 
throw upon the offender the burden of proving that such timber, 
mast, spar, saw-log or other description of lumber came lawfully 
into his possession, or into the possession of such others in his 
employ or on his behalf. R.R.C. c. 174, s. 228.

See sec. 338.



Criminal Core.028 [§ÎO»J

■JOÎ» Evidence in cases relating to public stores.—
In any prosecution, proceeding or trial under sections 385 to 
389 inclusive for offences relating to public stores, proof that 
any soldier, seaman or marine was actually doing duty in His 
Majesty’s service shall be prima facie evidence that his enlist
ment, entry or enrolment has been regular.

2. If tlie person charged with the offence relating to public 
stores mentioned in article 387 was, at the time at which the 
offence is charged to have been committed, in His Majesty’s 
service or employment, or a dealer in marine stores, or a dealer 
in old metals, knowledge on his part that the stores to which the 
charge relates bore the marks described in section 384 shall be 
presumed until the contrary is shown. 50-51 V., c. 45, s. 13.

See secs. 385-389.

Î 19 Evidence in case of fraudulent marks on mer
chandise.—111 any prosecution, proceeding or trial for any 
offence under Part XXXIII. relating to fraudulent marks on 
merchandise, if the offence relates to imported goods evidence 
of the port of shipment shall be prima facie evidence of the 
place or country in which the goods were made or produced. 
51 V., c. 41, s. 13.

2. Provided that in any prosecution for forging a trade 
mark the burden of proof of the assent of the proprietor shall 
lie on the defendant.

The sub-section applies only to cases coming under the definition laid 
down by sec. 445 as follows:—

Every one is deemed to forge a trade mark who either,—
(а) , without the assent of the proprietor of the trade mark, makes that 

trade mark or a mark so nearly resembling it as to be calculated to deceive;
(б) . falsifies any genuine trade mark, whether by alteration, addition, 

effacement or otherwise.
If the offence charged be under sub-sec. (6) of sec. 447 of the Code, for 

falsely applying to any goods any trade mark or any mark so nearly 
resembling a trade mark as to he calculated to deceive, it is necessary for 
the prosecution to negative the assent of the proprietor. R. v. Howarth 
(1898), 1 Can. Cr. Cas. 243 (Ont.).

By the corresponding English Act, the Merchandise Marks Act, 1887, 50 
& 51 Viet., ch. 28, in separate provisoes, the one in respect of forging, and 
the other as to falsely applying, the onus is placed in both cases upon the 
defendant (secs. 4 and 5).

And see secs. 445 and 447,
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711 Full offence charged, attempt proved. —When 
the complete commission of the offence charged is not proved, 
but the evidence establishes an attempt to commit the offence, 
the accused may he convicted of such attempt and punished 
accordingly. R.S.C. c. 174, s. 183.

See sec. 64 as to attempts.

TIÏ. Attempt charged, full offence proved. When 
an attempt to commit an offence is charged, but the evidence 
establishes the commission of the full offence, the accused shall 

"not be entitled to be acquitted, but the jury may convict him 
of the attempt, unless the court before which such trial is had 
thinks fit, in its discretion, to discharge the jury from giving 
any verdict upon such trial, and to direct such person to lie 
indicted for the complete offence:

2. Provided that after a conviction for such attempt the 
accused shall not be liable to lie tried again for the offence which 
he was charged with attempting to commit R.S.C. c. 174, s. 
184.

Where a prisoner is indicted for an attempt to steal, and the proof 
establishes that the offence of larceny was actually committed, the jury 
may convict of the attempt, unless the court dischargee the jury and 
directs that the prisoner be indicted for the complete offence. R. v. 
Taylor (1895), 5 Can. Cr. (’as. 89 (Que.). This is a departure from the 
rule which prevailed before the Code, as to which see Leblanc v. R., 16 
Montreal Legal News 187.

See also note to sec. 64.

7lit Offence charged, part only proved. Every 
count shall be deemed divisible; and if the commission of the 
offence charged, as described in the enactment ereating the 
offenee, or as charged in the count, includes the commission of 
any other offence, the person accused may be eonvieted of any 
offenee so included which is proved, although the whole offence 
charged is not proved ; or he may be convicted of an attempt 
to commit any offence so included.

2. Provided, that on a count charging murder, if the evi
dence proves manslaughter, but does not prove murder the jury 
may find the accused not guilty of murder but guilty of man
slaughter, but shall not on that count find the accused guilty 
of any other offence.

Conviction for lesser offence.']—It is not necessary that the lesser offence 
should be expressly charged on the face of the indictment. It will he suf
ficient if the offence charged must of necessity include it. Per Richards, 
C.J., R. v. Smith (1874), 34 U.C.Q.B. 552, following R. v. Bird (1850), 
5 ' O* C.C. I. 8 hen. O.C. 94.
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An indictment for rape includes the lesser charge of assault, and a 
verdict thereon of guilty of common nssult is properly followed by a con
viction although the information was laid more than six months after the 
offence was committed. R. v. Edwards ( 1898), *2 Can. Cr. Cas. 96 (Ont.).

The essential elements of the offence of receiving stolen goods are not 
included in the offence of “ housebreaking and theft,” and a conviction 
for receiving stolen goods cannot be rendered on the summary trial of a 
person charged only with housebreaking and theft. K. v. (.amoureux 
( 1900), 4 Can. Cr. 101 (Que.).

As to what constitutes an attempt to commit an offence see sec. 64.
An assault with intent to commit an offence is an attempt to commit such 

an offence. R. v. John (1888), IS Can. S.C.R. 384.

714 On indictment for murder conviction may be 
of concealment of birth.—If any person tried for the 
murder of any child is acquitted thereof the jury by whose 
verdict such jicrson is acquitted may find, in ease it so appears in 
evidence, that the child had recently lieen born, and that such 
person did, by some secret disposition of such child or of the 
dead body of such child, endeavour to conceal the birth thereof, 
and thereupon the court may pass such sentence as if such per
son had been convicted upon an indictment for the concealment 
of birth. R.S.C. c. 174, s. 188.

The offence of “ concealment of birth ” is dealt with by sec. 240, which 
provides that “ every one is guilty of an indictable offence and liable to two 
years’ imprisonment who disposes of the dead body of any child in any 
manner, with intent to conceal the fact that its mother was delivered of it, 
whether the child died befpre or during or after birth.”

(Amendment of 1901.)

7I4A. Cattle frauds. -When an offence under section 
331 is charged and not proved, but the evidence establishes an 
offence under section 331 A, the accused may he convicted of 
such latter offence and punished accordingly.

See secs. 331 and 331 A.

7I.V Trial of joint receivers.—If, upon the trial of 
two or more persons indicted for jointly receiving any property, 
it is proved that one or more of such persons separately received 
any part or parts of such property, the jury may convict, upon 
such indictment, such of the said persons as are proved to have 
received anv part or parts of such property. R.S.C. c. 174, 
s. 200.

See notes to secs. 314 and 317.
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7 Mi Proceedings against receivers. Wlieli proceed- 

ings are taken against any person for having received goods 
knowing them to be stolen, or for having in his possession stolen 
property, evidence may be given at any stage of the proceedings, 
that there was found in the possession of such person other 
property stolen within the preceding period of twelve months, 
and such evidence may be taken into consideration for the pur
pose of proving that such person knew the property which forms 
the subject of the proceedings taken against him to lie stolen : 
Provided, that not less than three days’ notice in writing has 
been given to the person accused that proof is intended to lie 
given of such other property, stolen within the preceding jieriod 
of twelve months, having been found in his possession ; and such 
notice shall specify the nature or description of such other pro
perty, and the person from whom the same was stolen. R.S.C. 
c. 174, s. 203.

Finding other stolen goods in receivers possession.]—This section does 
not. apply to admit proof in respect of other property stolen within the 
twelve months and disposed of by the prisoner; it must be found in his 
possession at the time when he was found in possession of the property in 
respect of which the charge is laid. K. v. Carter (1884), 12 (j.B.D. 522; 
R. v. Drage (1878), 14 Cox 85; although other stolen property could be 
shewn to have been disposed of by him within that period at half its value. 
R. v. Drage (1878). 14 Cox C.C. 85.

This section is similar to the Imperial Act, 34-35 Viet., eh. 112, sec. lb. 
It, would appear not to extend to admit such evidence in respect of a charge 
of theft although joined in the same indictment with a charge of receiving. 
In such a case arising under the English statute the prosecution was not 
allowed, on an indictment charging both stealing and receiving, to give 
evidence of other stolen property found in the prisoner’s possession at the 
same time as that which was the subject of the indictment. Anon, .lune 
22nd, 1898, 33 L.J. (Eng.) 365.

Apart from the provisions of this section other instances of receiving 
similar goods which had been stolen from the sa no partv may be proved. 
R. v. Dunn (1826), 1 Mood. C.C. 14(1; R. v. Davis (1833), 0 C. A I*. 177; R. 
v. Nicholls (1858), 1 F. & F. 51.

And see notes to secs. 314 and 317.

7 17. The same after previous conviction. Wlu-n 
proceedings are taken against any person for having received 
goods knowing them to lie stolen, or for having in his possession 
stolen property, and evidence has been given that the stolen 
property has been found in his possession, then, if such person 
has, within five years immediately preceding, lieen convicted of 
any offence involving fraud or dishonesty, evidence of such 
previous conviction may be given at any stage of the proceed
ings. and may be taken into consideration for the purpose of 
proving that the person accused knew the property which was
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proved to be in his possession to have lieon stolen : Provided, 
that not less than three days’ notice in writing has been given 
to the person accused that proof is intended to be given of such 
previous conviction ; and it shall not be necessary, for the pur
poses of this section, to charge in the indictment the previous 
conviction of the person so accused. R.S.C. c. 174, s. 204.

Service of the notice and proof of a previous conviction does not, how
ever, dispense with the necessity of proving that the prisoner knew that the 
goods had been stolen, but is merely a circumstance to be taken into con
sideration in conjunction with other evidence tending to prove guilty 
knowledge. R. v. Davis (1870), L.R. 1 C.C.R. ‘272.

118. Trial for coinage offences.—Upon the trial of 
any person accused of any offence resjierting the currency or 
coin, or against the provisions of Part XXXV., no difference in 
the date or year, or in any legend marked upon the lawful coin 
described in the indictment, and the date or year or legend 
marked upon the false coin counterfeited to resemble or pass 
for such lawful coin, or upon any die, plate, press, tool or instru
ment used, constructed, devised, adapted or designed for the 
purpose of counterfeiting or imitating any such lawful coin, 
shall be considered a just or lawful cause or reason for acquit
ting any such person of such offence ; and it shall, in any case, 
be sufficient to prove such general resemblance to the lawful 
coin as will show an intention that the counterfeit should pass 
for it. R.S.C. c. 174, s. 205.

See sees. 460 et seq.

1 Iff Verdict in libel case. — On the trial of any 
indictment or information for the making or publishing of any 
defamatory libel, on the plea of not guilty pleaded, the jury 
sworn to try the issue may give a general verdict of guilty or not 
guilty upon the whole matter put in issue upon such indictment 
or information, and shall not be required or directed, by the 
court or judge liefore whom such indictment or information, is 
tried, to find the defendant guilty merely on the proof of publi
cation by such defendant of the paper charred to be a defama
tory libel, and of the sense ascribed to the same in such indict
ment or infomation ; but the Court or Judge liefore whom such 
trial is had shall, according to the discretion of such Court or 
Judge, give the opinion and direction of such Court or Judge to 
the jury on the matter in issue as in other criminal cases ; and 
the jury may, on such issue, find a special verdict if they think 
fit so to do; and the defendant, if found guilty, may move in
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arrest of judgment on such ground and in such manner as lie 
might have done before the passing of this Act. R.S.C. c. 174, 
s. 152.

This section originated in the English Act of 1792, 32 Geo. 111. ch. 6U 
which became part of the law of the Province of Canada. Under it, it is 
for the iury to say whether, under the facts proved, there is libel and 
whether the defendant published it. R. v. Dougall (1874), 18 L.C. Jur. 85.

And see secs. 301 and 302 as to the punishment for defamatory libel.

1560. Impounding documents.—Whenever any instill
ment which has liecn forged or fraudulently altered is admitted 
in evidence the Court or the Judge or person who admits the 
same may, at the request of any person against whom the same 
is admitted in evidence, direct that the same shall le impounded 
and be kept in the custody of some officer of the Court, or other 
proper person for such period and subject to such conditions, as 
to the Court, Judge or person admitting the same seems meet. 
R.S.C. c. 174, s. 208.

Documents filed as exhibits in a civil case may be impounded on the 
application of the Crown if a charge of forgery is laid in respect thereof. 
Couture v. Fortier, 7 Que. 8.C. 197.

1*61. Destroying counterfeit coin. If any false or 
counterfeit coin is produced on any trial for an offence against 
Part XXXV., the Court shall order the same to lie cut in pieces 
in open Court, or in the presence of a justice of the peace, and 
then delivered to or for the lawful owner thereof, if such owner 
claims the same. R.S.C. c. 174, s. 209.

Î5656. View by jury.—On the trial of any person for an 
offence against this Act, the Court may, if it appears expedient 
for the ends of justice, at any time after the jurors have been 
sworn to try the ease and before they give their verdict, direct 
that the jury shall have a view of any place, thing or person, 
and shall give directions as to the manner in which, and the 
persons by whom, the plane, thing or person shall be shewn to 
such jurors, and may for that purpose adjourn the trial and the 
costs occasioned thereby shall he in the discretion of the court. 
R.S.C. c. 174, s. 171. '

2. When such view is ordered, the Court shall give such 
directions as seem requisite for the purpose of preventing undue 
communication with such jurors: Provided that no breach of 
any such directions shall affect the validity of the proceedings. 
R.S.C. c. 174, s. 171.
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View by jury.]—Takiug a view of the locality of the offetne is receiving 
evidence, in u sense, and the prisoner’s counsel should have the opportunity 
of attending R. v. Petrie (1890), 20 O.R. 817, 824. In that ease the 
prisoner was indicted for feloniously displacing a railway switch and was 
tried by a judge without a jury under the “ Speedy Trials Act.” After 
hearing the evidence and the speeches of counsel the judge reservtd his 
decision, and before giving it he examined the switch in question, neither 
the prisoner, nor any one on his behalf being present ; it was held that there 
was no authority for the judge acting under that statute to take a view of 
the place, and that the manner of his doing so (in the absence of the 
prisoner) was unwarranted and the conviction was quashed.

The judge may adjourn the court to enable the jury to have the view, 
even after the summing up; but the jury must not communicate with the 
witnesses during such view. R. v. Martin (1881), 12 Cox C.C. 204.

On an indictment for theft the court usually insists upon the stolen 
property, if found, being produced before the jury unless it is of a perishable 
nature, or its exhibition would be inconvenient or offensive. Rest Evid., s. 
197: Phipson Evid., 2nd ed., 4.

)‘ill Variance and amendment. If on the trial of 
indictment there appears to lie a variance between the evidence 
given and the charge in any count in the indictment, either as 
found or as amended, or as it would have been if amended in 
conformity with any particular supplied as provided in ss. 613 
and 617, the Court liefore which the case is tried may, if of 
opinion that the accused has not lieen misled or prejudiced in 
his defence by such variance, amend the indictment or any count 
in it or any such particular so as to make it conformable with 
the proof.

Ï. If it appears that the indictment has been preferred 
under some other Act of Parliament instead of under this Act, 
or under this instead of under some other Act, or that there is 
in the indictment, or in any count in it, an omission to state or 
a defective statement of anything requisite to constitute the 
offence, or an omission to negative any exception which ought 
to have lieen negatived, but that the matter omitted is proved 
by the evidence, the Court, liefore which the trial takes place, if 
of opinion that the accused has not, been misled or prejudiced in 
his defence by such error or omission, shall amend the indict
ment or count as may be necessary.

3. The trial in either of these eases may then proceed in all 
respects as if the indictment or count had been originally framed 
as amended : Provided that if the Court is of opinion that the 
accused has been misled or prejudiced in his defence by any 
such variance, error, omission or defective statement, hut that 
the effect of such misleading or prejudice might be removed by 
adjourning or postponing the trial, the Court may in its dis-
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cretion make the amendment and adjourn the trial to a future 
day in the same sittings, or discharge the jury and postpone 
the trial to the next sittings of the Court, on such terms as it 
thinks just.

4. In determining whether the accused has been misled or 
prejudiced in his defence the Court which has to determine the 
question shall consider the contents of the depositions, as well 
as the other circumstances of the case.

f>. Provided that the propriety of making or refusing to 
make any such amendment shall he deemed a question for the 
Court, and that the decision of the Court upon it may be reserved 
for the Court of Appeal, or may be brought before the Court of 
Appeal like any other decision on a point of law. R.S.C. c. 
174, ss. 237, 238, 239.

Amendment of indictment.]—The court may, at the trial, amend an indict
ment if the amendment does not change the character or nature of the charge, 
and if the accused cannot be prejudiced by the change either as regards the 
evidence applicable or the defence raised. If the amendment asked would 
substitute a different transaction from that first alleged, or would render a 
different plea necessary, it ought not to be made. It. v. Weir (No. 3), 3 
Can. Cr. Cas. 262 (Que.).

But, on an indictment for perjury alleged to have been committed on a 
trial for burning a barn, an amendment was allowed to charge that such 
trial was for firing a stack. K. v. Neville (1852), 6 Cox C.C. 69.

Where the ownership of stolen property is wrongly stated an amendment 
may be allowed. R. v. Vincent (1852), 2 Den. 104; R. v. Marks (1866 . 
10 Cox C.C. 367. And on a charge of theft of money the amount thereof 
mav be amended to conform with the evidence. R. v. (Jumble (1872), 
L.R. 2C.C.R. 1.

When the false pretence in a charge of obtaining money under false 
pretences was erroneously laid in the indictment as being that there was in 
store “a large quantity of beans, to wit, 2,680 bushels of beans,” instead 
of that there were in store “ 2,680 bushels of beans,” as appeared from the 
depositions taken on the preliminary inquiry, the trial judge may allow an 
amendment of the indictment to conform with the proof. Although upon 
the indictment in its original form the charge would be merely upon a false 
pretence that there was in store “a large quantity of beans,” and the 
number of bushels would not be required to be proved, the variance by 
reason of the amendment is not such as would mislead or prejudice the 
accused in his defence. R. v. Patterson (1895), 2 Can. Cr. Cas. 339 (Ont.).

A person may be described either by his real name or by that by which 
he is usually known. R. v. Norton (1823), R. & It. 510; R. v. Williams 
(1836), 7 C. & P. 298.

If there lie several different species of goods enumerated on a charge of 
theft and the prosecutor prove theft of any one or more it will lie sufficient, 
although he fails in his proof of the rest, except in a case where value is 
essential to constitute the offence and the value is ascribed to all the articles 
collectively but not separately, in which case an amendment would seem to 
be essential. R. v. Forsyth (1814), R. & R. 274.

The day and year on which the acts charged are alleged to have occurred 
are not, in general, material to an indictment. Archbold Cr. PI. (1900)272. 
But when the precise date of any fact is necessary to ascertain and deter-
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mine with precision the offence charged, or the matter alleged in excuse 
or justification, any variance between it and the evidence will be fatal 
unless amended. Ibid.

In a charge of burglary, the offence must be proved to have been com
mitted in the night time, although it may be proved to have been committed 
on any other day previous to the preferring of the indictment. R. v. Brown 
(1828), M. & M. 315.

Where the place at which the offence is alleged to have been committed 
is stated as matter of local description and not as venue merely, an amend
ment should be made if there is a variance between the description in the 
indictment and the evidence. 3 Russ. Cr. 6th ed., 436. Bo on a charge of 
burglary, a variance between the indictment and evidence in the name of 
the place where the house is situate or in any other description given of it 
may be fatal unless amended. K. v. St. John (1839), 9 C. & P. 40;
1 Taylor Evid., 9th ed., 209.

The amendment must be made before verdict: It. v. Frost (1855), Dears, 
474; R. v. Larkin (1854), Dears. 365; but it is doubtful whether it can be 
made after the prisoner’s counsel has addressed the jury; R. v. Rymes 
(1853), 3 C. & K. 326; but see R. v. Fullarton (1853), 6 Cox C.C. 194.

See also sec. 629.

1564. Amendment to be endorsed on the record.—
In case an order for amendment as provided for in the next 
preceding section is made it shall he endorsed on the record; 
and all other rolls and proceedings connected therewith shall be 
amended accordingly by the proper officer and filed with the 
indictment, among the proper records of the Court. R.S.C. c. 
174, e. 240.

I2.V Form of formal record in such case.—If it
becomes necessary to draw up a formal record in any case in 
which an amendment has been made as aforesaid, such record 
shall be drawn up in the form in which the indictment remained 
after the amendment was made, without taking any notice of 
the fact of such amendment having been made. R.S.C. c. 174, 
s. 243.

Form of record of conviction or acquittal.—
In making up the record of any conviction or acquittal on any 
indictment it shall be sufficient to copy the indictment with the 
plea pleaded thereto, without any formal caption or heading; 
and the statement of the arraignment and the proceedings sub
sequent thereto shall he entered of record in the same manner as 
before the passing of this Act, subject to any such alterations 
in the forms of such entry as are, from time to time, prescribed 
by any rule or rules of the superior Courts of criminal juris
diction respectively—which rules shall also apply to such 
inferior Courts of criminal jurisdiction as are therein desig
nated. R.S.C. c. 174, s. 244.
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As to pleas of autrefois acquit and autrefois convict, see sec. 631 ; and 
as to certifying the indictment and proceedings thereon, see note to 
■ec. 654.

V4Î. Jury retiring to consider verdict. If the jury 
retire to consider their verdict they shall lie kept under the 
charge of an officer of the Court in some private place, and no 
person other than the officer of the Court who has charge of them 
shall be permitted to speak or to communicate in any way with 
any of the jury without the leave of the < ourt.

2. Disobedience to the directions of this section shall not 
affect the validity of the proceedings: Provided that if such 
disobedience is discovered before the verdict of the jury is 
returned the Court, if it is of opinion that such disobedience 
has produced substantial mischief, may discharge the jury and 
direct a new jury to he sworn or empanelled during the sitting 
of the Court, or postpone the trial on such terms as justice may 
require.

“ A jury after retiring may desire to ask a question of the court for their 
satisfaction, and it shall be granted so it be in open court/' Hale P.C., 
p. 296. Hut it is not unlawful, though it is inadvisable, for a judge to pro
ceed to the jury-room, on the request of the jury for further instiuction, 
and to there give further directions in presence of the prisoner and sheriff, 
the Crown counsel being absent. Greer v. It. (1892), 2 B.C.R. 112.

Before the Code the effect of allowing the jury to go at large in a charge 
of felony was to nullify the trial. R. v. Denick (1879). 2 Leg. News, 
(Montreal), 214. (Dorion, C.J., Monk, Itamsay, Tessier ami Cross, JJ.)

It was held in 1886 by the Supreme Court of British Columbia that in 
that province a prisoner is not entitled as of right to have the jury polled : 
and that the trial court properly refused a poll where it saw nothing to create 
a doubt as to the concurrence of the whole jury. Sproule v. R. (1886), 1 
B.C.R. pt. 2, p. 219 (same case sub. nom. Re Sproule in S.C. of Canada, 
12 Can. S.C.It. 140) ; and see R. v. McClung, 1 N.W.T. Itep. pt. 4. p. 1.

Where during a trial an adjournment is ordered the court may if it thinks 
fit direct that during the adjournment the jury shall be kept together and 
proper provision made for preventing the jury from holding communication 
with any one on the subject of the trial. Sec. 673 (3). Such direction is 
obligatory in capital cases. Ibid.

VtH. Jury unable to agree.—If the Court Is satisfied 
that the jury are unable to agree upon their verdict, and that 
further detention would be useless, it may in its discretion dis
charge them and direct a new jury to be empanelled during the 
sittings of the Court, or may postpone the trial on such terms as 
justice may require.

2. It shall not be lawful for any Court to review the exercise 
of this discretion.

See note to sec. 675.
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(Amendment of 1900).
156#. Verdict, etc., on holiday. -The taking of the 

verdict of the jury or other proceeding of the Court shall not he 
invalid by reason of its happening on Sunday or on any other 
holiday.

The amendment is in the addition of the words “ or any other holiday ” 
at the end of the section. It was intended to remove doubt as to the validity 
of proceedings in jury cases, the trial of which continues until after mid
night of a day preceding a statutory holiday.

In Manitoba it has been held that sec. 729 applies only to matters before 
a jury and not to a preliminary enquiry before a magistrate. R. v. Cavelier 
(1896), 1 Can. Cr. Cas. 184. In Ontario it has been held that a preliminary 
inquiry held by a magistrate and a commitment made t hereon on a statutory 
holiday are invalid. R. v. Murray (1897), 1 Can. Cr. Cas. 4f>2.

Sundays and holidays.]- This section is to lie applied only to matters 
before a jury. The conduct of a preliminary inquiry before a magistrate 
is a judicial proceeding which cannot be legally taken on Sunday. R. v. 
Cavelier (1896), 1 Can. Cr. Cas. 134 (Man.); Re Cooper, 5 Ont. P.R. 250.

A preliminary inquiry held by a magistrate and a commitment for trial 
made on a statutory holiday are bad in law; but if after such commitment 
the accused elects to be tried at the County Judge's Criminal Court and 
pleads there to the charge and is convicted, the conviction is not invalidated 
because of the invalidity of the commitment for trial. R. v. Murray (1897), 
1 Can. Cr. Cas. 452 (Ont.).

At common law Sunday was a dies non juridicus, and all judicial pro
ceedings on that day were therefore void. 2 Coke’s Inst. 264-5, 1 Bishop 
on Crim. Proc., sec. 207.

Only ministerial acts, and not acts which are judicial could be legally 
performed in court on a Sunday, and the taking of a verdict is a judicial 
act, for it might be a verdict which could not be received being bad in law, 
or it might be a special verdict which required the guidance of the judge in 
framing it. R. v. Winsor (1866), 10 Cox C.C. 276, 305, 322.

The court will take judicial notice that a certain day was Sunday. 
Wharton on Evidence, 3rd ed., sec. 335; Tutton v. Darke, 5 11. cS: N. 645; 
Hanson and Shackelton, 4 Dowl, 48: Pearson v. Shaw, 7 Ir. L.R. 1.

13# Woman sentenced to death while pregnant.
—If sentence of death is passed upon anv woman she may move 
in arrest of execution on the ground that she is pregnant. If 
sueh a motion is made the Court shall direct one or more regis
tered medical practitioners to be sworn to examine the woman 
in some private place, either together or suecessively, and to 
inquire whether she is with child of a quick child or not. If 
upon the report, of any of them it appears to the Court that she 
is so with ehild execution shall he arrested till she is delivered 
of a child, or until it is no longer possible in the course of nature 
that she should he so delivered.

131. Jury de ventre inspicendo abolished.—After 
the commencement, of this Act no jury de ventre inspieiendo 
shall be empanelled or sworn.
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Pt'i Stay of proceedings.—The Attorney-tivneral may, 
at any time after an indictment has been found against any 
person for any offence, and before judgment is given thereon, 
direct the officer of the Court to make on the record an entry 
that the proceedings are stayed by his direction, and on such 
entry being made all such proceedings shall lie stayed accord
ingly.

2. The Attorney-General may delegate such power in any 
particular Court to any counsel nominated by him.

Nolle prosequi.1—This section provides a procedure which is aubstiuitinlly 
the same us that formerly known as nolle prosequi. It may lie taken in lieu 
of an application by the Crown to discharge the recognizances of the prose
cutor and witnesses. R. v. Treakley (1852), (i Cox C.C. 75.

The Attorney-General may stay the proceedings ex parte and without 
calling on the prosecutor to shew cause why he should not do so. R. v. 
Allen (1802), 1 B. & S. 850.

A stay is proper where any improper and vexatious attempts are made 
to oppress the defendant, as by repeatedly preferring defective indictments 
for the same supposed offence ; 1 W. HI. 545; or if it be clear that an indict 
meut is not sustainable against the defendant. 1 Chilly Cr. Law 470. It 
was also commonly granted in cases of misdemeanor where a civil action 
was depending for the same cause. R. v. Fielding (1759), 2 Burr. 719; 
Jones v. Clay (1798), 1 B. & I*. 191.

The party accused will remain liable to be again indicted upon the 
charge. Archbold Cr. PI. (1900), 127.

1 :t:t Motion in arrest of judgment on verdict of 
guilty.—If the jury find the accused guilty, or if the accused 
pleads guilty, the Judge presiding at the trial shall ask him 
whether he lias anything to say why sentence should not lie 
passed upon him aceording to law: lint the omission so to ask 
shall have no effoct on the validity of the proceedings.

2. The accused may at any time before sentence move in 
arrest of judgment on the ground that the indictment does not 
(after any amendment which the Court is willing to and has 
power to make) state any indictable offence.

3. The Court may in its discretion either hear and deter
mine the matter during the same sittings or reserve the matter 
for the Court of Appeal as herein provided. Tf the Court 
decides in favour of the accused, he shall lie discharged from 
that indictment. If no such motion is made, or if the Court 
decides against the accused upon such motion, the Court may 
sentence the accused during the sittings of the Court, or the 
Court may in its discretion discharge him on his own recog
nizance, or on that of such sureties as the Court, thinks fit, or 
both, to appear and receive judgment at some future Court or 
when called upon. If sentence is not passed during the sitting.
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tiio .Fudge of any superior Court before which the person so 
convicted afterwards appears or is brought, or if he was con
victed before a Court of general or quarter sessions, the Court 
of general or quarter sessions at a subsequent sitting may pass 
sentence upon him or direct him to be discharged.

4. When any sentence is passed upon any person after a 
trial had under an order for changing the place of trial, the 
Court may in its discretion, either direct the sentence to be 
carried out at the place where the trial was had or order the 
person sentenced to lie removed to the place where his trial would 
havo been had but for such order, so that the sentence may be 
there carried out.

Arrest of judgment.]—A motion in arrest of judgment is not the proper 
manner to raise the question of jurisdiction, for such a motion can only 
avail when the indictment does not state any indictable offence. B. v. Bogle 
(189Ü), 5 Van Cr. Vas. 511 (Que.).

If a defendant omit to challenge a juror on the ground that such juror 
entertains a hostile feeling against him, he cannot, after a verdict of 
guilty, ask on that ground to have the verdict quashed and for a new trial, 
n. v Harris (1898), 2 Can. Cr. Cas. 75 (Que.).

When a defendant and one of the impanelled jurors have had an unpre
meditated ui miocent conversation, which could not bias the juror’s 
opinion nor affect his mind and judgment, although such conversation is 
improper, it cannot have the effect of avoiding the verdict and constituting 
ground for a new trial. Ibid.

An indictment for stealing under a power of attorney which charges that 
the money appropriated was the proceeds of a sale made by the defendant 
while acting under a power of attorney will not be quashed for failure to 
allege that the power of attorney was one for the sale or disposition of pro
perty (sec. 309), but particulars will be ordered as to the date, nature or 
purport of the alleged power of attorney. The defect, being only a partial 
one, was cured by verdict, and cannot be given effect to upon a motion in 
arrest of judgment. R. v. Pulton (1900), 5 Can. Cr. Cas. 86 (Que.).

That a jury may correct their verdict, or that any of them may withhold 
assent and express dissent therefrom at any time before it is finally entered 
and confirmed is clear from numerous authorities; and the judge presiding 
over a criminal court cannot be too cautious in being assured that, when a 
result so serious to the party accused as a verdict of guilty is arrived at, all 
the jury understand the effect and concur in the decision: and if at any 
moment, before it is too late, anything occurs to excite suspicion on this 
subject, he should carefully assure himself that there is no misapprehension 
in the matter. R. v. Ford (1853), 3 U.C.C.l*. 1209, 217, per Macaulay, C.J.

There is no legislative authority for amending the verdict of a jury in a 
criminal case, though an erroneous judgment may be in certain eases made 
right, when the case is being reviewed in a court of appeal. R. v. Ewing 
(1862), 21 U.C.Q.B. 628.

Where the misconduct of a jury can be so far impeached as to warrant 
the court in interposing to relieve against the verdict, application should be 
made to stay the judgment, for, after sentence pronounced, judgment can 
not be arrested. R. v. Smith (1853), 10 U.C.Q.B. 99; R. v. Justices of 
Leicestershire, 1 M. & S. 442.
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U4 Judgment not to be arrested for formal de
fects.—Judgment, after verdict upon an indictment for any 
offence against this Act* shall not ho staved or reversed for want 
of a similiter—nor by reason that the jury process has hoen 
awarded to a wrong officer, upon an insufficient, suggestion—nor 
for any misnomer or misdescription of the officer returning 
such process, or of any of the jurors—nor because any |x*rson 
has served upon the jury who was not returned ns a juror by 
the sheriff or other officer; and where1 the offence charged is an 
offence created hv any statute, or subjected to a greater degree 
of punishment, by any statute, the1 indictment shall, after verdict, 
be held sufficient, if it describes the offence in the words of the 
statute creating the offence, or prescribing the punishment, 
although they are disjunctively stated or appear to include move 
than one offence, or otherwise. R.S.C. o. 174, s. 246.

See note to preceding section.

(Amendment of ÎS9-1).

ÎSW. Verdict not to be impeached for certain omis
sions as to jurors. No omission to observe tlie directions 
contained in any Act as respects the qualification, selection, 
balloting or distribution of jurors, the preparation of the jurors’ 
book, the selecting of jury lists, the drafting panels from the 
jury lists or the striking of special juries, shall lie a ground for 
impeaching any verdict, or shall he allowed for error upon any 
appeal to be brought upon any judgment rendered in any crimi
nal case. 1Î.S.C. c. 174, s. 247, amended.

This section does not cure defects in the procedure by which the jury is 
chosen from the panel returned. R. v. Boyd 11896), R.J.Q. 2 Q.B. 284.

A panel returned contained the names of Robert Grant and Robert 
Crane, and Robert Grant was railed hut Robert Crane by mistake answered 
to the name and was sworn without challenge. Before the jury left the box 
the mistake was discovered. It was held that a conviction was invalid 
because the prisoner had not had an opportunity to challenge Robert Crane. 
R. v. Peore (1877), 3 Que. Law Rep. 2i9.

It has long been an established rule of law that no affidavit of a juror or 
of what a juror has said can he received for the purpose of upsetting the 
verdict of a jury. R. v. Lawson (1881), 2 P.E.I. Rep. 40.'$ (following Lord 
Mansfield in Owen v. Wnrburton, 1 N.R. 326, and Lord Abinger and Parke 
and Aldereon, BB., in Strakerv. Graham, 3 M. & W. 721.

ÎM. Insanity of accused at time of evidence.
Whenever it. is given in evidence upon the trial of any jiorson 
charged with any indictable offence, that such jiorson was insane 
at the time of the commission of such offence, and such person

41—CRIM. CODK.
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is acquitted, the jury shall be required to find, specially, 
whether such person was insane at the time of the commission 
of such offence, and to declare whether he is acquitted by it on 
account of such insanity ; and if it finds that such person was 
insane at the time of committing such offence, the Court before 
which such trial is had, shall order such person to be kept in 
strict custody in such place and in such manner as to the Court 
seems fit, until the pleasure of the Lieutenant-Governor is 
known.

As to insanity as a ground of defence to a criminal charge, see sec. 11 
and note to same.

131 Insanity of accused on arraignment or trial.
—If at any time after the indictment is found, and before the 
verdict is given, it appears to the Court that there is sufficient 
reason to doubt whether the accused is then, on account of in
sanity, capable of conducting his defence, the Court may direct 
that an issue shall be tried whether the accused is or is not then 
on account of insanity unfit to take his trial.

2. If such issue is directed lief ore the accused is given in 
charge to a jury for trial on the indictment such issue shall be 
tried by any twelve jurors. If such issue is directed after the 
accused has been given in charge to a jury tor trial on the 
indictment such jury shall be sworn to try this issue in addition 
to that on which they are already sworn.

3. If the verdict on this issue is that the accused is not then 
unfit to take his trial the arraignment or the trial shall proceed 
as if no such issue had been directed. If the verdict is that 
he is unfit on account of insanity the Court shall order the 
accused to be kept in custody till the pleasure of the Lieutenant- 
Governor of the Province shall be known, and any plea pleaded 
shall l>e set aside and the jury shall l>e dieharged.

4. No such proceeding shall prevent the accused being after
wards tried on such indictment. R.S.C. c. 174. ss. 252 and 
255.

See sec. 11.

138. Custody of persons formerly acquitted for 
insanity.—If any person before the passing of this Act, 
whether liefore or after the first day of July, one thousand eight 
hundred and sixty-seven, was acquitted of any such offence on 
the groiind of insanity at the time of the commission thereof, 
and has been detained in custody as a dangerous person by order
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of the Court before which such person was tried, and still re
mains in custody, the l.ieutenunt-Uovemor may make a like 
order for the safe custody of such person during pleasure. 
R.S.C. c. 174, s. 254.

3 :til. Insanity of person to be discharged for want 
of prosecution.—If any person charged with an offence is 
brought before any Court to be discharged for want of prose u- 
tiori, end such person appears to lie iu-ane, the Court shall order 
a jury to be empanelled to try the sanity of such person, and if 
the jury so empanelled finds him insane, the Court shall order 
such person to be kept in strict custody, in such place and in 
such manner as to the Court seems fit, until the pleasure of the 
Lieutenant-Governor is known. R.S.C. c. 174, ». 250.

740 Custody of insane person. -In all cases of in
sanity so found, the Lieutenant-Governor may truke an order 
for the safe custody of the person so found to be insane, in such 
place and in such manner as to him seems fit. R.S.t e. 171, 
ss. 253 and 257.

741 Insanity of person imprisoned. - The Lieu
tenant-Governor, upon such evidence of the insanity of any per
son imprisoned in any prison other than a penitentiary for an 
offence, or imprisoned for safe custody charged with an offence, 
or imprisoned for not finding hail for good liehaviour or to keep 
the peace, as the Lieutenant-Governor considers sufficient, may 
order the removal of such insane person to a place of safe kec|v 
ing; and such person shall remain there, or in such other place 
of safe keeping, as the Lieutenant-Governor from time to time 
orders, until his complete or partial recovery is certified to the 
satisfaction of the Lieutenant-Governor, who may then order 
such insane person hack to imprisonment, if then liable thereto, 
or otherwise to lie discharged. R.S.C. c. 174. s. 25S.
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part LII.

APPEAL
Sect.
7Ji2. Appeal m criminal cases.
7JfS. Reserving questions of lair.
7 44- Appeal when no quest ion is reserved. 
745. Evidence for court of appeal.
7Jf6. Powers of court of appeal.
747. Application for new trial.
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Î4£. Appeal in criminal cases.—An appeal from the 
verdict or judgment of any Court, or Judge having jurisdiction 
in criminal cases, or of a magistrate proceeding under s. 7S5, 
on the trial of any person for an indictable offence, shall lie upon 
the application of such person if convicted, to the Court of 
Appeal in the cases hereinafter provided for, and in no others.

2. Whenever the judges of the Court of Appeal arc unani
mous in deciding an apjieal brought, before the said Court their 
decision shall Ik* final. If any of the judges dissent from the 
opinion of the majority, an appeal shall lie from such decision 
to the Supreme Court of Canada as hereinafter provided.

Criminal appeals.']—The general rule is laid down by Anson (Law of the 
Constitution II. 445) ns follows: “ The Queen has authority by virtue of the 
prerogative to review the decisions of all colonial courts, whether the pro
ceedings be of n civil or criminal nature, unless Her Majesty has parted 
with such authority.” But no appeal lies to the Privy Council in criminal 
cases, for sec. 751 of the Code enacts that ‘‘notwithstanding any roval pre
rogative, or anything contained in the Interpretation Act or in the Supreme 
and Exchequer Courts Act, no appeal shall be brought in any criminal case 
from any judgment or order of any court in Canada to any Court of Appeal 
or authority, by which in the United Kingdom appeals or petitions to Her 
Majesty in Council may be heard.”

The Canadian legislation respecting Crown Cases Reserved is borrowed 
from the Imperial Statute, 11 & 12 Viet. ch. 78, which enacts, like ours, 
that when any person has been convicted, any question of law which may 
have arisen on the trial maybe reserved. Harris, in commenting on this 
statute (p. 451), says that a point may be reserved, provided, of course, that 
a conviction has taken place, for otherwise there is no need for further con
sideration ; and Shirley, in his sketch of Criminal Law, p. 118, says : “If
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the judge thinks that the objection is one entitled to considerable weight and 
that his own opinion may possibly not be the correct one on the subject, he 
will, at the request of the prisoner's counsel, reserve the point and let the 
case go to the jury. If the jury then convict, sentence will be postponed 
till after the point of law has been decided. Of course, if the jury acquit on 
the merits, nothing more is heard of the point of law.”

Any question of law which has arisen on the trial or any of the pro
ceedings preliminary, subsequent or incidental to the trial, may be reserved 
either during or after the trial, and when a question is reserved during the 
trial, the case proceeds, and when a verdict of guilty is rendered or a con
viction is pronounced, the judge prepares a case and transmits it to the 
Court of Appeal. There must have been a trial, an adverse ruling or judg
ment on a question of law, and a verdict of guilty or a conviction to give 
jurisdiction to the Court of Appeal. K. v. Lalanne (18791, 111 Montreal Legal 
News 10; and a verdict of guilty or a conviction is. under the provisions of 
this section, a condition precedent to the right of appeal, by an accused 
person from a ruling or judgment on a question of law.

The dictum of Lord Campbell in the case of It. v. Faderman (1850),
1 Den. 573, gives the reason why there must be a ruling or judgment on the 
question of law raised: “ If judgment,'’ he said, “has not been given, we 
have nothing to consider, for we only sit here to consider something which 
1ms been decided, not to give advice prior to a decision by some other 
tribunal.”

A reserved case cannot be had where there has been neither trial nor 
verdict of guilty, nor conviction; and when a question of law has been 
reserved during atrial and there is an acquittal, the reservation is no longer 
of any utility and lapses. R. v. Trepan 1er (1901), 4 Can. Cr. Cas. 259; 
(Que.); R. v. Paxton, 2 L.C.L.J. 160.

After a conviction on indictment by a court having general jurisdiction 
over the offence charged, a writ of habeas corpus is an inappropriate remedy. 
Re R. E. Sproule (1886), 12 Can. S.C.R. 140. And bv sec. 743 no proceed
ing “ in error ” shall be taken in any criminal case begun after the Criminal

Even before the Code a writ of error did not lie in cases of summary 
conviction, R. v. Powell (1861), 21 V.C.Q.B. 215.

The appeal from a summary conviction under the Seamen’s Act of 
Canada for harboring and secreting a deserting seaman is under section 879 
and not under this section (742), and in the Province of Quebec the appeal 
should lie taken to the Crown Side and not to the Appeal Side of the Court 
of King’s Bench of that province. R. v. O’Dea (1899), 3 Cnn. Cr. Cas. 402

Except where specially authorized by statute, an appeal does not lie in 
Ontario to the Court of Appeal from an order of the High Court of Justice 
quashing a summary conviction made under a provincial statute. It. v. 
Cushing (1899), 3Can.Cr. Cas. 306 (Ont. C.A.).

A magistrate trying a charge of theft of goods of the value of less than 
$10 under the summary trials procedure (Code sec. 783 and 786) with the 
consent of the accused, is not a ‘‘court or judge having jurisdiction in 
criminal cases ’* within sec. 742 allowing an appeal by way of a case reserved. 
R. v. Hawes (1900), I Can. Cr. Cas. 629 (N.S.).

Appeals lo Supreme Court of Canada.]—The right of appeal in criminal 
cases to the Supreme Court of Canada from the decision of a Court of Crim
inal Appeal is restricted to cases where the conviction has been affirmed by 
the Court of Appeal, and then only in case one or more of the judges of the 
latter court has dissented from the decision of the majority of the court. If 
by the decision of the Court of Appeal, the conviction is set aside and a 
new trial ordered, there is no appeal therefrom to the Supreme Court of 
Canada. Viau v. R., 2 Can. Cr. Cas. 540 (S.C.C.). I
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The dissent from the “opinion” of the majority (Code 742) by any of 
the judges of the Court of Appeal which is necessary in order to confer the 
right of a further appeal to the Supreme Court of Canada has reference to 
the “ decision” or “judgment ” of such majority In affirmance of a convic
tion (Code 750 : and where a majority of the Court of Appeal In directing 
a new trial also expressed their concurrence (two of them dissenting) with 
that part of the decision appealed from by which it was held that certain 
evidence was properly admitted, the latter decision was held to be not 
reviewable by the Supreme Court of Canada. Ibid.

Where on a criminal trial a motion for a reserved case made on two 
grounds is refused and on appeal the Appellate Court unanimously affirms 
the decision of the trial judge as to one of such grounds but not as to the 
other, an appeal to the Supreme Court of Canada can only be based on the 
one as to which there was a dissent. McIntosh v. R. (1894), 23Can. 8.C.R. 
180.

Î4Reserving questions of law.—No proceeding in 
error shall be taken in any criminal ease begun after the com
mencement of this Act :

2. The court before which any accused person is tried may, 
either during or after the trial, reserve any question of law 
arising either on the trial or on any of the proceedings pre
liminary, subsequent, or incidental thereto, or arising out of 
the direction of the Judge, for the opinion of the Court of 
Appeal in manner hereinafter provided.

3. Either the prosecutor or the accused may during the trial 
either orally or in writing apply to the Court to reserve any 
such question as aforesaid, and the Court, if it refuses so to 
reserve it, shall nevertheless take a note of such objection.

4. After a question is reserved the trial shall proceed as in 
other cases.

5. If the result is a conviction, the Court may in its dis
cretion respite the execution of the sentence or postpone sentence 
till the question reserved has been decided, and shall in its 
discretion commit the person convicted to prison or admit him 
to bail with one or two sufficient sureties, in such sums as the 
Court thinks fit, to surrender at such time as the Court directs.

fi. If the question is reserved, a case shall be stated for the 
opinion of the Court of Appeal.

Reserved case.]- The provisions relating to Crown cases reserved are 
founded upon the Canadian Statute, 14-15 Viet., eh. 13, which was substan
tially a transcript of the Imperial Act, 11-12 Viet., ch. 78. It. v. Gibson 
(1889), lf> Ont. R. 704.

A case may be reserved for the opinion of the court after verdict. R. v. 
Patterson, 36 U.C.Q.B. 129: It. v. Corcoran (1876), 26 U.C.C.P. 134.

The general rule in civil cases where there is a jury is not to entertain a 
motion for a new trial upon aground of misdirection or nondirection, unless 
the particular point in controversy was raised at the trial and pressed upon the 
consideration of the judge. The rule rests upon considerations of convenience 
and good sense, which are as much applicable to a criminal as a civil trial.



Part LII. Appeal. 1§Î«J «47
especially when the parties to the litigation are represented by counsel. R. 
v. Kick. I(1 U.C.C.P. iiT'.i; I.', v. Wilkinson (1878), 12 U.( .Q.B. 192, 500;
14. v. Seddons, 1(5 U.C.C.P. 389. But see contra 14. v. Theriault (1804), 2 
Can. Cr. Cas. 444, 400 (N.B.), a manslaughter case, in which Hanington, 
J., said : In such eases as the present the aim of the court as well as of 
the Crown should be to see that the prisoner has a full and complete trial 
and that a conviction is based on such points as reasonably arise upon the 
evidence ; and it appears to me that if a most important and substantial * 
ground of defence clearly disclosed by the evidence is not submitted to the 
jury, justice demands that such a conviction shall not stand." iSee also 14.
V Bain 1877), 2:; L.C. Jar. 327, infra.

Notice of an application by the Crown for anew trial, and of the hearing 
of a case reserved on the Crown’s application where the accused has been 
acquitted at the trial, should be served upon the accused personally. The 
authority of the solicitor acting for the accused in the trial proceedings is 
prima facie to be presumed to have terminated upon the latter’s acquittal : 
and proof of service upon the solicitor is insufficient in the absence of 
evidence rebutting such presumption. H. v. Williams ( 1897), 11 Can. Cr. 
Cas. 9 (Ont.).

A case reserved at the instance of the accused may at his request be 
amended during the argument thereon by adding the evidence taken at the 
trial. 14. v. Bain (1877), 23 L.C. Jur. 327; 14. v. Ross (1884), Montreal 
L.R. I Q.B. 227.

On the hearing of a reserved case it is not necessary that the prisoner 
should be present, and he may be kept locked up in gaol to prevent his 
being present while his case is being argued. 14. v. Glass (1877), 21 L.C. 
Jur. 245, 1 Montreal Leg. News 212.

A reserved case may be granted at any time, however remote from the 
date of the trial or judgment, if it is still possible that some beneficial 
result may accrue to the prisoner by a decision in his favour. R. v. 
Baquin (1898), 2 Can. Cr. Cas. 134.

Whether or not the judge presiding at the trial had jurisdiction to sum
marily try the defendants is a “ question of law ” and may be tin- subject 
of a reserved case. Ibid.

A reserved case should not be granted by the trial judge unless he has 
some doubt in the matter upon which it is suggested that a question be 
reserved for the opinion of a Court of Appeal. R. v. Lctang (1899), 2 Can. 
Cr. Cas. 505 (Que.).

Any question of law.]—A question depending upon the weight of evi
dence cannot properly be made the subject of a reserved case. R. v. 
McIntyre (1898), 3 Can. Cr. Cas. 413 (N.S.).

But if the evidence merely points to a suspicion of guilt and lacks the 
material ingredients necessary to constitute proof of the offence, this is 
not a question of weight of evidence but of want of evidence, and a convic
tion will be quashed if there is no legal evidence to support it. R. v. 
Winslow (1899), 3 Can. Cr. Cas. 215 (Man.).

Where on a case reserved or a case stated by direction of a Court of 
Appeal the sole question is whether there was evidence of guilt, and no leave 
has been obtained to apply for a new trial on the ground that the verdict is 
against the weight of evidence, the finding of a jury, or of the trial judge 
trying the case without a jury, cannot be disturbed as to conclusions or 
inferences justly capable of being drawn from the evidence, or as to the 
credibility of the witnesses. R. v.Clark (1901), 5 Can. Cr. Cas. 235 (Ont.).

Nor is the question as to the order of addresses to the jury by counsel at 
the close of the evidence a question of law proper to be reserved for the 
opinion of a Court of Appeal under sec. 743. 14. v. Connolly (1894), 1 Can.
Cr. Cas. 468 (Ont.).
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Whether the judge cautious the jury that the evidence of an accomplice 
requires to be corroborated or not, is not a matter for the court to review, 
as it is not a question of law, but one of mere practice. R. v. Stubbs 
(1855), Dears. 555, 7 CoxC.C. 48, cited by Cameron, C.J., in R. v. Andrews 
(1880), 12 Ont. R. 184.

On proceedings preliminary, subsequent or incidental.]—The sufficiency of 
an indictment upon a motion to quash it is a question of law which arises 
in a proceeding preliminary to the trial and not on the trial and therefore 
could not be reserved under R.S.C., ch. 174, sec. 259, which applied only 
to questions of law arising “ on the trial.” R. v. Gibson (1889), IG Ont. R. 
704.

The “ trial ” is not terminated until sentence is rendered, and a question 
which “ has arisen ” on the trial does not necessarily mean a question that 
was raised at the trial, but one that took its rise at the trial. R. v. Rain 
(1877). L.C. Jur. '<-7. And it was held under the former law that a 
point might be reserved by the court although not mentioned by the 
defence. Ibid.

Bail pendimj a reserved case.]— Where under sub-section 5 the accused 
was admitted to bail, the condition of the recognizance taken being that the 
accused would appear at the next sittings of the Court ‘4 to receive sentence, ’ ’ 
the condition of the recognizance is not, broken if the accused fails to appear 
after judgment is given on the reserved case quashing the conviction and 
ordering a new trial. The conviction having been set aside, the accused 
was entitled to presume that he would not be called for sentence, and the 
sureties were not bound for his appearance for any other purpose than to 
receive sentence. R. v. Hamilton (1899), 3 Can. Cr. Cas. 1 (Man.)

British Columbia.]— All appeals from the verdict, judgment, or ruling of 
any court or judge having jurisdiction in criminal cases, or from the convic
tion, order, or determination of a justice under part LVIII. of the Criminal 
('ode shall be by case stated, except where otherwise provided by statute. 
B.C. Rule 56.

Order XXXIV. of the Supreme Court Rules, as far as the same are applic
able, shall apply to a special case under these rules. R.C. Rule 57.

(Amendment of 1900).

Î 44 Appeals. If the Court refuses to reserve the ques- 
tion the party applying may move the Court of Appeal as 
hereinafter provided.

2. The Attorney-General or party so applying may on notiee 
of motion to lie given to the aeensed or prosecutor, as the ease 
may lie, move the Court of Appeal for leave to appeal. The 
Court of Appeal may npon the motion and upon considering 
such evidence (if any) ns they think fit to receive, grant or 
refuse such leave.

3. If leave to appeal is granted, a case shall lie stated for 
the opinion of the Court, of Appeal as if the question had been 
reserved.

4. If the sentence is alleged to he one which could not by 
law l>e passed, either party may without leave, upon giving 
notiee of motion to the other side, move the Court of Appeal to 
pass a proper sentence.
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5. If the Court has arrested judgment, and refused to pass 
any sentence, the prosecutor may without leave make such a 
motion.

Under the former law an application had first to be made to the Provin
cial Attorney-General for his consent to apply to the Court of Appeal. The 
second step, if the Attorney-General granted leave to apply, was an appli
cation to the court for the leave to appeal : and lastly the appeal itself was 
argued before the court in cases in which the court granted the leave. The 
amendment of sub-secs. (1) and (2) does away with the first application. It 
was suggested as a reason for this being done that, in some cases at cast, 
the Attorney-General of a province was averse to giving his consent to 
appeal on account of a desire to avoid having the view of the law which he 
had upheld for the prosecution declared to be erroneous, and reversed on 
appeal. Another difficulty was the fact that in many instances the Attorney- 
General depends on the local County Crown Attorney for any information in 
the case not apparent on the record, and the fate of the application might 
be practically dependent upon the report of the local Crown prosecutor.

Leave to appeal.]—-Leave to appeal to the Court of Appeal under sec. 744, 
as amended in 1900 should not be granted to a private prosecutor except 
under exceptional circumstances. R. v. Burns (No. 1), (1901), 4 Can. Cr. 
Cas, 324 (C.A. Ont.).

Leave to appeal will not be granted to a private prosecutor from the 
decision of a police magistrate holding a summary trial by consent, merely 
upon the ground that the magistrate erred in rejecting certain evidence which 
was properly admissible but corrobative only. Ibid.

By the third sub-section if the Court of Appeal grants the leave, a case 
shall be stated for the opinion of the Court of Appeal “as if the <piestion 
had been reserved.” The Code is not explicit as to whether the form of the 
stated case is to be settled by the Court of Appeal or by the trial court. In 
R. v. Coleman (1898), 2 Can. Cr. Cas. 523, 539 (Ont.) the Court of Appeal 
made an order for leave which included in detail the form of the case to be 
stated and a direction to the trial judge, in this case a chairman of a Court 
of General Sessions, to state the case so set forth.

Î4.V Evidence for Court of Appeal. -On any appeal 
or application for a new trial, the Court before which the trial 
was had shall, if it thinks necessary, or if the Court of Appeal 
so desires, send to the Court of Appeal a copy of the whole or of 
such part as may lie material of the evidence or the notes taken 
by the Judge or presiding justice at the trial. The Court of 
Appeal may, if only the judge’s notes are sent and it considers 
such notes defective, refer to such other evidence of what took 
place at the trial as it may think fit. The Court of Appeal may 
in its discretion send hack any case to the Court by which it 
was stated to he amended or restated. Tt.S.C. c. 174, s. 204.

Reference to notes oj evidence. 1—The forwarding of the whole of the evi
dence taken at the trial does not dispense with the necessity for the trial 
judge to certify his findings of fact and to specify the points of law as to 
which he entertains the doubt. R. v. Giles (1894), 31 Can. Law .lour. 33; 
R. v. Létang (1899), 2 Can. Cr. Cas. 505 (Que.).
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Î 4<i Powers of Court of Appeal. -Upon the hearing 
of any appeal under the powers hereinbefore contained, the 
Court of Appeal may—

(а) confirm the ruling a]i|iealed from; or
(б) if of opinion that the ruling was erroneous, and that 

there has lieen a mis trial in consequence, direct a new 
trial ; or

(c) if it considers the sentence erroneous or the arrest 
of judgment erroneous, pass such a sentence as ought to have 
been passed or set aside any sentence passed by the Court 
below, and remit the ease to the Court below with a direction 
to pass the proper sentence; or

(d) if of opinion in a ease in which the accused has been 
convicted that the ruling was erroneous, and that the accused 
ought to have been acquitted, direct that the accused shall 
be discharged, which order shall have all the effects of an 
acquittal ; or

(e) direct a new trial ; or
(f) make such other order as justice requires: Provided 

that no conviction shall be set aside nor any new trial 
directed, although it appears that some evidence was im
properly admitted or rejected, or that something not accord
ing to law was done at the trial or some misdirection given, 
unless in the opinion of the Court of Appeal some substantial 
wrong or miscarriage was thereby occasioned on the trial: 
Provided that if the Court of Appeal is of opinion that any 
challenge for the defence was improperly disallowed a new 
trial shall be granted.
2. If it appears to the Court of Appeal that such wrong or 

miscarriage affected some count only of the indictment the 
court may give separate directions as to each count and may 
pass sentence on any count unaffected by such wrong or mis
carriage whieh stands good, or may remit the case to the Court 
below with directions to pass such sentence as justice may 
require.

3. The order or direction of the Court of Appeal shall lie 
certified under the hand of the presiding chief justice or senior 
puisne judge to the proper officer of the Court before whieh the 
case was tried, and such order or direction shall be carried into 
effect. R.S.C. c. 174, s. 263.

Substantial wrong or miscarriage.]—The intention is that the improper 
admission of evidence shall not in itself constitute n sufficient reason for 
granting a new trial, and that it is not necessarily a “substantial wrong or 
miscarriage.” (Makin v. New South Wales (1894) A.C.57, distinguished.) 
R. v. Woods (1897), 2 Can. Cr. Cas. 159 (B.C.).
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But in the absence of a direct and unmistakable enactment, the Court 
should not, upon a case reserved, affirm a conviction, where material evi
dence has been improperly received, because, in the opinion of the Court, 
there is sufficient good evidence to support a verdict. K. v. Dixon, 29 N. 
S.R. 462.

On a trial for murder, if the trial judge directs the jury that imminent 
peril of the prisoner's own life or of the lives of his family is a ground of 
justification for killing, in defence of his household, one of a party com
mitting an unprovoked assault upon him, but does not direct them that a 
reasonable apprehension of immediate danger of grievous bodily harm to 
the prisoner or to his wife and family is an equal justification, such omis
sion constitutes a substantial wrong or miscarriage occasioned on the trial 
(Cr. Code 746 (/), and a new trial should be ordered, where the circum
stances shewn in evidence are such as to point much more to the latter 
ground of justification than to the former. R. v. Theriault (1894), 2 Can. 
Cr. Cas. 444 (N.B.).

If a most important and substantial ground of defence clearly disclosed 
by the evidence is not submitted to the jury by the judge’s charge, the con
viction cannot stand, although the prisoner’s counsel did not ask at the trial 
for any other or fuller direction. Ibid.

The strictness of the rule applied in civil cases in some of the provinces 
by which an objection not raised at a time when it could have been remedied, 
cannot afterwards be allowed, should not lie applied to cases of misdirection 
in criminal cases. R. v Kick (1866), 1 (I U.C.C.P. 379, disapproved. Ibid.

Where a deposition of a deceased witness taken on an enquiry before a 
magistrate has been improperly admitted in evidence at the trial, and is 
of such a nature that it must have influenced the jury in their verdict, its 
improper admission is a “substantial wrong" entitling the accused to a 
new trial, R. v. Hamilton 11898), 2 Can. Cr. Cas. 390 (Man.).

Where an alleged confession is received in evidence after objection by 
the accused, and the trial judge before the conclusion of the trial reverses 
his ruling and strikes out t he evidence of the alleged confession, at the same 
time directing the jury to disregard it, the jury should be discharged and a 
new jury impaneled. R. v. Sonyer (1898), 2 Can. Cr. Cas. 501.

If the trial judge refuses to impanel a new jury in such a case, a new 
trial will be ordered by a court of appeal: but the court of appeal will not 
determine the question of the admissibility of the alleged confession. 
Ibid.

An accused person has the right to have his case submitted to the jury 
without any comment on his failure to testify being made by the trial judge, 
and although such comment is afterwards withdrawn, the making of same 
js a substantinl wrong to the accused, and if he is convicted he is entitled 
to a new trial by reason thereof. R. v. Coleman (1898), 2 Can. Cr. ('as.

■ i .

Co-de fendants.]—In It. v. Saunders, [1899] 1 Q.B. 490, 63 J.P. 150, two 
prisoners were indicted together for conspiracy, one of them defended by 
counsel and the other defended in person. In the course of the trial certain 
questions were asked of the prosecutor, which the counsel for the prisoner 
who defended by counsel objected to, and as to the admissibility of which 
n case was reserved nt his request. The prisoners were both convicted. 
On the case reserved the court was of opinion that the evidence objected to 
was held inadmissible; and the court (Lord Russell. C..1., and Wills, Law- 
rnnee, Bruce and Kennedy. .1.1.,), further held that it could propetly deal 
with both convictions, notwithstanding that the objection was raised by only 
one of the prisoners, and the conviction was quashed as to both.

Time of hearing appeal.]—A reserved case upon an objection taken before 
pleading, that the charge, upon which the accused was arraigned for a
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“ speedy trial,” was not founded upon the evidence adduced at the prelimin
ary enquiry should not, he heard by the appellate court to which it is referred 
until after the trial has been concluded, and then only in case of convic
tion. R. v. Trepauier (1901), 4 Can. Cr. Cas. 259 (Que.).

lie-sentence on appeal.]—The Court of Appeal hearing a case reserved as 
to the validity of the sentence has power under sec. 746 (c) to correct a 
sentence in excess of that authorized bylaw and should in such case reduce 
the same to the maximum limit. R. v. Dupont (1900), 4 Can. Cr. Cas. 566 
(Que.).

747 Application for a new trial.—After the convic
tion of any person for any indictable offence the Court before 
which the trial takes place may, either during the sitting or 
afterwards, give leave to the person convicted to apply to the 
Court of Appeal for a new trial on the ground that the verdict 
was against the weight of evidence. The Court of Apjieal may, 
upon hearing such motion, direct a new trial if it thinks fit.

2. In tlu? ease of a trial before a Court of General or Quarter 
Sessions such leave may he given, during or at the end of the 
session, by the .1 udge or other |>erson who presided at the trial.

New trial on the facts.]—In deciding whether there should be a new trial 
on the ground that the verdict against the accused was against the weight 
of evidence, the question is whether or not the verdict is one which the 
jury, as reasonable men, ought not to have found. A new trial will not be 
granted merely because the trial judge is dissatisfied with the verdict and 
favours an acquittal. R. v. Brewster (1896), 4 Can. Cr. Cas. 34 (N.W.T.).

The application to the court under this section is authorized only upon 
the ground that the verdict was against the weight of evidence, and, as was 
said in Mellin v. Taylor, 3 Bing. N.C. 109, the court ought to exercise not 
merely a cautious, but a strict and sure judgment before it sends the case 
to a second jury. R. v.Chubbs (1864), 14 U.C.C.P. 32, 43, per Richards, C.J. 
If the application be upon other grounds as for example the discovery of 
fresh evidence the application should be made to the Minister of Justice 
under sec. 748.

When there is divergence between the evidence adduced by the Crown 
and that adduced by the defence, and the jurors have exercised the discre
tion which is allowed to them by rejecting the evidence given on one side 
or on the other, and their verdict is supported by and founded on the 
evidence which they believed and accepted, the verdict is not against the 
weight of evidence. R. v. Harris (1898), 2 Can.Cr. Cas. 75 (Que.). In 
forming their opinion as to the credibility of the witnesses, the jurors are 
not bound to accept the evidence given on any side because there are more 
witnesses on that side than on the other. To oblige them to do so would 
infringe on their function to consider, weigh and pass upon any evidence 
adduced, and then to accept or to reject it in their discretion. Ibid.

The failure of the trial judge, ex mero motu to direct the jury to give to 
the prisoner the benefit of any reasonable doubt, is not a good ground for 
interfering with the verdict in a case where the evidence does not point to 
any reduced or lesser offence. It. v. Riendeau (1900), 3 Can. Cr. Cas. 293

Before verdict all presumptions will be in favour of the innocence of the 
prisoner, after verdict all presumptions will be against it. The court is 
not justified in setting aside the verdict unless it can say the jury were 
wrong in the conclusion they arrived at. It is not sufficient that the
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appellate court would not have pronounced the same verdict. R. v. llnm -
ilton (1866), 16 U.C.C r 851

Where the verdict is not perverse, nor contrary to law and evidence, 
though it may he somewhat against the judge’s charge, that is no reason 
for interfering if there be evidence to sustain the finding, because the jury 
are to judge of the sufficiency and weight of the evidence. K. v. Seddons 
(1800), 10 U.C.C.P. 38D.

The former rule was that the court would not in criminal cases grant a 
new trial unless the verdict was clearly wrong, even though the evidence 
on which a prisoner was convicted would equally justify his acquittal, for 
the jury are to judge of the preponderance of the evidence, and their finding 
will not be disturbed. K. v. Mcllroy (1804), 15 U.C.C.P. 110, following K. 
v. Chubbs, 14 U.C.C.P. 32.

A new trial should be ordered, if the judge’s charge was so ambiguous 
that the jury may have been misled into thinking that a material issue of 
fact was withdrawn from their consideration as being a matter of law. K. 
v. Collins (1895), 1 Can. Cr. Cas. 48 (N.B.).

A new trial in a criminal case should not be granted unless after an 
examination of the evidence given at the trial, and of the grounds of the 
application, the court sees some apparent reason for doubting the pro
priety of the conviction, especially where the judge before whom the 
prisoner was convicted did not feel it necessary to reserve any question of 
law which arose at the trial for the consideration of one of the superior 
courts. R. v. Craig (1858), 7 U.C.C.P. 241.

Where affidavits were made by some of the jurors who tried the case 
that the jury were not in fact unanimous, but the belief among them was 
that unanimity was not necessary, and that a verdict could be given 
according to the opinion of the major part of them, they cannot be re
ceived and acted upon by the court as ground for a new trial. R. v. 
Fellowes and others( 1859), 19 U.C.Q.B. 48.

In R. v. Chubbs, 14 U.C.C.P. 32, in which the prisoner had been con
victed of a capital offence, Wilson, .1., said, “In passing the Act, giving 
the right to the accused to move for, and the court to grant, a new trial, 1 
do not see that it was intended to give courts the power to say that a verdict 
is wrong, because the jury arrived at conclusions which there was evidence 
to warrant, although from the same state of facts other and different con
clusions might fairly have been drawn and a contrary verdict honestly 
given.” Richards, C.J., before whom the case had been tried, said, “If I 
had been on the jury, I do not think I should have arrived at the same con
clusions, but as the law casts upon them the responsibility of deciding how 
far they will give credit to the witnesses brought before them, 1 do not 
think we are justified in reversing their decision, unless we can be certain 
that it is wrong.”

In R. v. Greenwood, 23 U.C.Q.B. 255, a case in which the prisoner had 
been convicted of murder, Hagarty, J., said, “I consider that I discharge 
my duty as a judge before whom it is sought to obtain a new trial on Hie 
ground of the alleged weakness of the evidence, or of its weight in either 
scale, in declaring my opinion that there was evidence proper to be sub
mitted to the jury ; that a number of material facts and circumstances were 
alleged properly before them—links, ns it were, in a chain of circumstantial 
evidence—which it was their especial duty and province to examine care
fully, to test their weight and adaptability each to the other ... To 
adopt any other view of the law would be simply to transfer the conclusion 
of every prisoner’s guilt or innocence from the jury to the judges.”

R. v. Hamilton, 16 U.C.C.P. 340, was also a case in which the prisoner 
had been convicted of murder. Richards, C.J., who delivered the judgment 
of the court, said, “ We are not justified in setting aside the verdict, unless 
we can say the jury were wrong in the conclusion they arrived at. It is not
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sufficient that we would not have pronounced the same verdict; before we 
interfere we must bo satisfied they have arrived at an erroneous conclusion.” 
so, in B. v. Seddons, 16 U.C.C.P. 389, it was eaid, “The verdict ie not 
perverse, nor against law and evidence; and although it may be somewhat 
against the judge’s charge, that is no reason for interfering, if there be 
evidence to sustain the finding, because the jury are to judge of the suffi
ciency and weight of the evidence.”

In It. v. Slavin, 17 U.C.C.P. 205, the law on the subject was thus stated: 
“ We do not profess to have scanned the evidence witli the view of saying 
whether the jury might or might not, fairly considering it, have rendered a 
verdict of acquittal. We have already declared on several occasions that 
this is not our province under the statute. It is sufficient for us to say that 
there was evidence which warranted their finding.”

All that the court is required to do is to see if there is any evidence to 
support the finding of the jury. It. v. Kiel (No. 2) (1885), 1 Terr. L. It. 23, 
per Taylor, .1. : sed qiuere per Killam, .1., ibid., page (33.

It has been said that the discovery of new evidence, which amounts to 
nothing more than corroborative testimony, is no ground for granting a 
new trial. Scott v. Scott, It L.T.N.S. 45(3; It. v. Mcllroy (lh(34), 15v.r.c.p. no.

A new trial was refused in a murder case, where the application was 
based solely on an affidavit of a witness that he had misapprehended a 
question put to him, which had led to his answer producing a wrong im
pression. K. v. Crozier (1858), 17 U.C.Q.B. 275.

Comment by the prosecuting counsel before the jury in respect of the 
failure of prisoner’s wife to testify is error entitling the prisoner to a new 
trial. It. v. Corby (1898), 1 Can. Cr. ('as. 457 (N.S.).

The rule is to lie applied, notwithstanding a subsequent withdrawal of 
the comment and notwithstanding the judge’s direction to the jury to disre
gard it. The objection is not waived, because not taken at the time, and it 
is sufficient if drawn to the attention of the trial judge after the jury have 
retired to deliberate. Ibid.

Circumstantial evidence.] In eases where there is direct and positive 
evidence of the fact charged, ami that evidence is contradicted, it may lie 
said that no question but the credibility of the witness is presented, and 
that as credibility and weight of evidence are entirely questions for the 
jury, their decision may well be deemed final, unless the judge who tried 
the case should express himself to be dissatisfied with the verdict ; but that 
where the evidence is merely circumstantial there is, first the question 
whether the facts relied upon were established by the evidence ; and second, 
whether the fact of guilt was properly inferable from them: and that in the 
latter case the court should review the correctness of the deduction of the 
jury. It was held, however, in the murder case of K. v. (ireenwood (18(34), 
23 U.('.(,).B. 255, that there is no reason for applying a different rule where 
the evidence is circumstantial. Admitting that “they must decide, not 
whether these facts are consistent with the prisoner’s guilt, but whether 
they are inconsistent with any other rational conclusion ” (Toy. Ev.sec. (30), 
where they have so decided it certainly cannot prevent a less obstacle to 
the interference of the court than where they have simply decided that they 
give credit to the witnesses for the prosecution, and not to those for the 
defence Per Draper, C.J. R. v. Greenwood (18(34), 23 U.C.Q.B. 255.

Xew Evidence.]-- An application on the ground of the discovery of new 
evidence would seem not to lie warranted under this section. In R. v. 
Oxentine (1858), 17 U.C.Q.B. 295 it was held that such an application was 
not upon a “ question of fact ” and the latter phrase wasconstrued as mean- 
ing only a question of fact arising from or suggested by the evidence which 
was given. But an order for a new trial on that ground may be made by the 
Minister of Justice under sec. 748. R. v. Sternanmn (1898), 1 Can.Cr. Cas. 1.
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the defendants have been convicted, and it is found that one or more of 
them have a just claim to a new trial, that a new trial shall be granted to 
all, in order that the whole case may be tried as at first. U. v. Fellowes and 
others (1859), 19 U.C.Q.B, 48; see also K. v. Saunders. [1899] 1 <j.B. 490.

Second trial.]—Upon a new trial, everything must be begun de novo, 
and the prisoner asked to plead again. " There is no court continuing all 
the time before which he has pleaded ; there must be a new court established 
for the trial of each charge, and the proceedings upon the first trial cannot 
be incorporated with those upon the second." Per Killam .1. in K. v. Kiel 
(No. 2), (1885), i Terr. L.R. at page 60.

In Attorney-General v. Bertrand (1867), L.R. 1 P.C. 520, the facts were 
that a prisoner had been tried in New South Wales for felony, after a 
previous trial and disagreement of the jury thereat. On the second trial 
some of the witnesses were re-sworn, and their evidence given at the first 
trial was read over to them from the judge’s notes at the instance of the 
presiding judge, who informed each witness that he intended to read over 
the notes which he, the judge, had taken of the evidence given by the 
witness at the former trial, and that if the witness wished to add anything 
to the evidence he had then given, or to alter or correct it in any way, he 
could do so. The judge also then informed the counsel for the prisoner and 
the counsel for the crown that if either of them wished to ask the witness 
any questions he could do so. No specific or definite consent was given by 
the prisoner or his counsel as to the pm posed course being adopted, or as to 
any specific witness being thus examined, but no objection was then made 
by the prisoner or his counsel, and they were considered by the court to 
have assented to the course proposed. The Judicial Committee expressed 
the opinion that such a mode of laying the evidence before the jury was to 
be discouraged, although not amounting in law to a mis-trial.

)4H New trial by order of Minister of Justice.
If upon any application for the mercy of the Crown on hclialf 
of any jierson convicted of an indictable offence, the Minister 
of Justice entertains n doubt whether such person ought to have 
been convicted, he may, instead of advising 1 lis Majesty to 
remit or commute the sentence, after such inquiry as he thinks 
proper, by an order in writing direct a new trial at such time 
and before such Court as he may think proper.

A new trial was granted by the Minister of Justice under this section on 
the discovery of new evidence in R.v. Hternamnn (1898), 1 Can. (>. (’as. 1.

Î4ÎI Intermediate effects of appeal. The sentence 
of a Court shall not be suspended by reason of any appeal, 
unless the Court expressly so directs, except where the sentence 
is that the accused suffer death, or whipping. The production 
of a certificate from the officer of the court, that a question has 
been reserved, or that leave has l>een given to apply for a new 
trial, or of a certificate from the Attorney-General that he has 
given leave to move the Court of Appeal, or of a certificate 
from the Minister of Justice that he has directed a new trial, 
shall lie a sufficient warrant to suspend the execution of any 
sentence of death or whipping.
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-• In nil i‘iiws it slmll Iw in the diarrption of tho Court of 
Apiioul in iliroeting u new trinl to order tile iirrnsrd to lie ad
mitted to hail.

See sec. 744 as amended.

2.>0 Appeal to Supreme Court of Canada.—Any per
son convicted of any indictable offence, whose conviction has 
been affirmed on an appeal taken under s. 742, may appeal to 
the Supreme Court of Canada against the affirmance of such 
conviction; and the Supreme Court of Canada shall make such 
rule or order thereon, either in affirmance of the conviction or 
for granting a new trial, or otherwise, or for granting or refusing 
such application, as the justice of the case requires, and shall 
make all other necessary rules and orders for carrying such rule 
or order into effect : Provided that no such appeal can he taken 
if the Court of Appeal is unanimous in affirming the conviction, 
nor unless notice of apjieal in writing has been served on the 
Attorney-General within fifteen days after such affirmance or 
such further time as may l>e allowed hv the Supreme Court of 
Canada or a judge thereof.

2. Cnless such appeal is brought on for hearing by the 
at the session of the Supreme Court during which 

such affirmance takes place, or the session next thereafter if 
the said court is not then in session, the appeal shall he held 
to have been abandoned, unless otherwise ordered by the 
Supreme Court or a judge thereof.

•1. The judgment of the Supreme Court, shall, in all cases, 
he final and conclusive. 50-51 V., c. 50, s. 1.

Supreme Court of Canada.}—The dissent from the “opinion” of the 
majority (Cr. Code 742) by any of the judges of the Court of Appeal, which 
is necessary in order to confer the right of a further appeal to the Supreme 
Court of Canada, has reference to the “ decision ” or “ judgment ” of such 
majority in affirmance of a conviction (Cr. Code 7f)0) ; and where a majority 
of the Court of Appeal in directing a new trial also expressed their con
currence (two of them dissenting) with that part of the decision appealed 
from by which it was held that certain evidence was properly admitted, 
the latter decision is not reviewable by the Supreme Court of Canada. 
Vise v. R. (1898), 2 Can. Cr. Cas. 540 (8.C. Can.).

In Michaelmas Term, 1877, certain questions of law reserved, which 
arose on the trinl of the appellants, were argued before the Court of Queen’s 
Bench for Ontario, composed of Harrison, C.J., and Wilson, J.. and in 
February, 1878, the said court composed of the same judges delivered 
judgment affirming the conviction of the appellants for manslaughter. The 
Court of Queen’s Bench for Ontario when full is composed of a Chief Jus
tice and two puisne judges. On appeal to the Supreme Court of Canada it 
was held that the conviction of the Court of Queen’s Bench, although 
affirmed by only two judges, was unanimous, and therefore not appealable. 
R. v. Amer (1878), 2 Can. S.C.R. 592.

114
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Where the decision is in favour of the prisoner the Supreme Court of Canada, 
exercising the ordinary appellate powers of the court, may give the judgment 
which the court whose judgment is appealed from ought to have given, and 
may order prisoner’s discharge. K. v. Lalibertc (1877), 1 Can. S.C.R. 117.

By Kule 48, of the Supreme Court of Canada, in criminal appeals and in 
appeals in cases of habeas corpus, and unless the court or judge shall other
wise order, the “case ’' must be filed as follows:—

(1.) In appeals from any of the provinces other than British Columbia, 
at least one month before the first day of the session at which it is set 
down to be heard.

(2.) In appeals from British Columbia, at least two months before the 
said day.

Rule 49 is as follows:—
In matters of criminal appeals, and appeals in matters of habeas corpus, 

notice of hearingshall be served the respective times hereinafter fixed before 
the first day of the general or special session at which the same is appointed 
to be heard, that is to say:

(1.) In appeals from Ontario and (Quebec, two weeks.
(2.) In appeals from Nova Scotia, New Brunswick and Prince Edward 

Island, three weeks.
(3.) In appeals from Manitoba, one month.
(4.) In appeals from British Columbia, six weeks.
Contempt of court is ^a criminal proceeding and, unless the court 

appealed from was not unanimous in affirming the conviction, an appeal 
does not lie to the Supreme Court of Canada from a judgment in proceedings 
therefor. Ellis v. R. (1893), 22 Can. S.C.K. 7; O’Shea v. O’Shea, 15 
P.D. 59. And it is cpiestionable whether a contempt in respect of the pub
lication of improper newspaper commenton a pending cause is an indictable 
offence under this section so as to permit an appeal in any case. Strong, J., 
in Ellis v. R. (1893), 22 Can. S.C.R. at p. 12.

Î.1I. Appeals to Privy Council abolished. -Notwith
standing any royal prerogative, or anything contained in The, 
Interpretation Act or in The Supreme and Exchequer Courts 
Act, no appeal shall be brought in any criminal ease from any 
judgment or order of any court in Canada to any court of appeal 
or authority, by which in the United Kingdom appeals or 
petitions to His Majesty in Council may be heard. 51 V„ c. 
43, s. 1.

See note to sec. 742.
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PART LIII.

SPECIAL PROVISIONS.
Sect.
752. Further detention of person accused.
753. Question raised at trial may be reserved for decision. 
757/. Practice in High Court of Justice for Ontario.
755. Commission of court of assize, die.
756. Court of general sessions.
757. Time for pleading to indictment in Ontario.
758. Rule to plead.
759. Delay in prosecution.
760. Calendar of criminal cases in Nova Scotia.
761. Criminal sentence in Nova Scotia.

inti. Further detention of person accused. -When
ever any person in custody charged with an indictable offence 
has taken proceedings before a judge or criminal court having 
jurisdiction in the premises by way of certiorari, habeas corpus 
or otherwise, to have the legality of his imprisonment inquired 
into, such judge or court may, with or without determining 
the question, make an order for the further detention of the per
son accused, and direct the judge or justice under whose war
rant he is in custody, or any other judge or justice to take any 
proceedings, hear such evidence, or do such further act as in 
the opinion of the court or judge may best further the ends of 
justice.

Further detention on habeas corpus, etc.]—It was held in Re Timson (1870), 
L.R. 5 Exch. Ll.p>7. that where a prisoner is brought up on a writ of habeas 
corpus, and the return shews a commitment bad on the face of it, the 
court will not, on the suggestion that the conviction is good, adjourn the 
case for the purpose of having the conviction brought up, and amending 
the commitment by it in a case where the magistrates had not brought the 
conviction before the court, although served with notice and appearing by 
counsel.

In R. v. Fife (1889). 17 Ont. R. 710, a warrant of commitment for 
trial, issued in a preliminary enquiry upon a charge of having “ wilfully 
and maliciously ” burned down a fence, was quashed by Mac Mahon. .1.. as 
insufficient because it did not charge also that the act was done 
“ unlawfully.” The prosecution was there taken under the Malicious 
Injuries to Property Act. R.S.C. 1886, eh. 168, sec. 58. under *hich section 
the injury must have been done “ unlawfully and maliciously ” in order to 
constitute an offence thereunder.
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In K. v. Chaney (1838), 5 Dowl. 281, the commitment was likewise 

defective in not alleging matter essential to the offence, and the right to 
certiorari on the part of the accused had been taken away by statute, but 
not the right to habeas corpus. The court held that unless the Crown 
brought up the conviction, the commitment, although defective, would be 
considered as a true recital of it.

Where, however, the application is one upon affidavits for a writ of 
habeas corpus, the usual practice is to require that the conviction be 
brought up, before the court will take any notice of a defect in the warrant ; 
and for this purpose a certiorari is taken to bring up the record, and a writ 
of habeas corpus to bring up the defendant. R. v. Taylor, 7 1). & It. (522.

The inclusion of the process of certiorari in Code sec. 752, supra, leads 
to the inference that the powers thereby conferred are to apply as well after 
as before the conviction, and that a person convicted still remains a person 
“ charged ” with an indictable offence.

If the evidence as to the commission of the alleged offence is conflicting, 
and the term of imprisonment imposed by the conviction, is in excess of 
that authorized by law, the judge before whom the case is brought on 
habeas corpus should not exercise the powers conferred by sec. 752 of 
ordering further detention, but should discharge the prisoner. R. v. 
Randolph (1900), 4 Can. Cr. Cas. 165 (Ont.). The warrant of commitment 
can be amended only where there is a “ valid conviction to sustain the 
same.” Code sec. 800.

If the conviction is by a court of record-having general jurisdiction of 
the offence charged, habeas corpus will not lie. Re Sproule, 12 Can. K.C.R. 
l to : Re D. C. Ferguson, 24 N.S.R. 106. In such ease the right t<> hold the 
prisoner is founded on the fact of a sentence having been passed by such a 
court. Ibid. A decision of a County Court Judge’s criminal court under 
the Speedy Trials procedure can only be reviewed by reserved case or 
appeal as provided by the Code, and not by habeas corpus. R. v. Burke 
(1898), 1 Can. Cr. Cas. 539 (N.8.).

Where the conviction itself was lodged with the gaoler as his authority 
for the detention in lieu of a warrant of commitment, the judge before whom 
the prisoner is brought upon habeas corpus may properly order the further 
detention of the prisoner for a limited time until a warrant in due form can 
be obtained from the magistrate. R. v. Morgan (1901), 5 Can. Cr. Cas. 63

Where the evidence as to the commission of the alleged offence is con
flicting, and the term of imprisonment imposed by the conviction is in 
excess of that authorized by law, the judge before whom the case is brought 
on habeas corpus should not exercise the powers conferred by sec. 752, of 
making an order for the further detention of the accused. R. v. Randolph 
(1900), 4 Can. Cr. Cas. 165 (Ont.).

A court of one province has no jurisdiction to direct an inquiry before a 
justice or a judge in another province, or the hearing of further evidence 
in another province, to controvert the allegation of jurisdiction. This sec
tion is to be applied only to cases where the habeas corpus issues in the 
■ame province in whieh the commitment is made. R. v. Defries 1894 . 1 
Can. Cr. Cas. 207 (Ont.).

Î5» Question raised at trial may be reserved for 
decision.—Any judge or other person presiding at the sittings 
of a court at which any person is tried for an indictable offence 
under this Act. whether he is the judge of such court or is 
appointed by commission or otherwise to hold such sittings, may
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reserve the giving of his final decision on questions raised at the 
trial ; and his decision, whenever given, shall be considered as if 
given at the time of the trial. K.S.C. c. 174, s. 269.

7.74. Practice in High Court of Justice of Ontario.
—The practice and procedure in all criminal cases and matters 
in the High Court of Justice of Ontario which arc not provided 
for in this Act, shall be the same as the practice and procedure 
in similar cases and matters heretofore. K.S.C. c. 174, s. 
270.

7.7.7, Commission of Court of Assize, etc. If any gen
eral commission for the holding of a court of assize and nisi 
prius, oyer and terminer, or general gaol delivery is issued bv 
the Governor-fieneral for any county or district in the Province 
of Ontario, such commission shall contain the names of the jus
tices of the Supreme Court of Judicature for Ontario, and may 
also contain the names of the judges of any of the county courts 
in Ontario, and of any of His Majesty’s counsel learned in the 
law duly appointed for the Province of Upper Canada, or for 
the Province of Ontario, and if any such commission is for a 
provisional judicial district, such commission may contain the 
name of the judge of the district court of the said district

2. The said courts shall he presided over by one of the jus
tices of the said Supreme Court, or in their absence by one of 
such county court judges or by one of such counsel, or in the 
case of anv such district bv the judge of such district court.
R.S.C. c. 174, s. 271.

The Governor-General of the Dominion of Canada, exercising the pre
rogative right of the Crown, can issue a commission to hold a Court of Oyer 
and Terminer, and General Gaol Delivery, already established in a province. 
K. v. Amer (1878), 42 U.C.Q.B. 891. And the Lieutenant-Governor of n 
province, as well as the Governor-General, has the power to issue com
missions to hold Courts of Assize. Ib., p. 403.

7.716 Court of General Sessions. It shall not be neces
sary for any Court of General Sessions in the Province of 
Ontario to deliver the gaol of all prisoners who are confined 
upon charges of theft, but the court may leave any such cases 
to be tried at the next court of over and terminer and general 
gaol delivery, if, by reason of the difficulty or importance of the 
case, or for anv other cause, it appears to it proper so to do. 
R.S.C. c. 174, s. 272.
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The Court of General Sessions is not properly an inferior court; it is a 
Court of Oyer and Terminer. R. v. McDonald (1871), 111 V.C.Q.B. 337 ; 
Campbell v. It., 11 Q.B. 799, 814. It is. however, a court which does not 
possess any greater powers than are conferred upon it by statute. It has a 
general jurisdiction over offences attended with a breach of the peace, and 
has also such other powers as are conferred upon it by statute. R. v. 
Dunlop, 15 U.C.Q.B. 118; R. v. McDonald (1871), 31 V.C.Q.B. 337.

Î.VJ Time for pleading to indictment in Ontario.—
If any person is prosecuted in any division of the High Court 
of Justice for Ontario for any indictable offence, by informa
tion there filed, or by indictment there found or removed into 
such court, and appears therein in term time in person, or, in 
case of a corporation, by attorney, to answer to such informa
tion or indictment, such defendant, upon being charged there
with, shall not imparl to a following term, hut shall plead or 
demur thereto, within four days from the time of his appear
ance; and in default of his pleading or demurring within four 
days as aforesaid judgment may be entered against such defend
ant for want of a plea. TÎ.S.C. c. 174. s. 273.

7.IS Rule to plead. If such defendant appears to such 
information or indictment by attorney, he shall not imparl to 
a following term, but a rule, requiring him to plead, may forth
with be given and served, and a plea to such information or 
indictment may lie enforced, or judgment in default may he 
entered in the same manner ns might have been done form
erly in cases in which the defendant had appeared to such 
information or indictment by attorney in a previous term ; but 
the court, or any judge thereof, upon sufficient cause shown for 
that purpose, may allow further time for such defendant to 
plead or demur to such information or indictment. R.S.C. 
c. 174, s. 274.

7 5#. Delay in prosecution.—If any prosecution for an 
indictable offence, instituted bv the Attorney-General for 
Ontario in the said court, is not brought to trial within twelve 
months next after the plea of not guilty has linen pleaded 
thereto, the court in which such prosecution is depending, upon 
application made on liehalf of any defendant in such prosecution 
of which application twenty days’ previous notice shall lie given 
to such Attorney-General, may make an order authorizing such 
defendant to bring on the trial of such prosecution ; and there
upon such defendant may bring on such trial accordingly unless 
a nolle prosequi is entered to such prosecution. TJ.S.G. c. 174, 
s. 275.
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1 «O Procedure in Nova Scotia.—In the Province of 
Nova Scotia a calendar of the criminal cases shall be sent by 
the Clerk of the Crown to the grand jury in each term, together 
with the depositions taken in each case and the names of the 
different witnesses.

This section applies only to Nova Scotia. The amendment consists in 
striking out the last two lines of the section which read thus: “And the 
indictment shall not he made out, except in Halifax, until the grand jury 
so directs.” The distinction thus made between Halifax and the country 
was found to be very inconvenient in practice. The decision of the Supreme 
Court of Nova Scotia in R. v. Townsend, 3 Can. Cr. Cas. 29, as to the 
validity of an indictment in Nova Scotia without the words “ true bill M 
being endorsed by the foreman of the grand jury, must now be viewed in 
the light of this amendment.

161 Criminal sentence in Nova Scotia. -A judge of 
the Supreme Court of Nova Scotia may sentence convicted 
criminals on any day of the sittings at Halifax, as well as in 
term time. R.S.C. c. 174, s. 277.
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PART LIV.

SPEEDY TRIALS OF INDICTABLE OFFENCES.

Sect.
762. Application.
763. Definitions.
764. Judge to be a court of record.
765. Offences triable under this Part.
766. Duty of sheriff after committal of accused.
767. Arraignment of accused before judge.
768. Persons jointly accused.
769. Election after refusal to be tried by judge.
770. Continuance of proceedings before another judge.
771. Election after committal under Parts LV. or l.V 1.
772. Trial of accused.
773. Trial of offences other than those for which accused is

committed.
774- Powers of judge.
775. Admission to bail.
776. Bail in rase of election of trial by jury.
777. Adjournment.
778. Powers of amendment.
779. Recognizances to prosecute or giro evidence to apply to

proceedings under this Part.
780. Witnesses to attend throughout trial.
781. Compelling attendance of witness.

7<1‘4. Application of Part LIV. -The provisions of this 
part do not apply to the North-West Territories or the District 
of Keewatin. 52 V., c. 47, s. 3.

(Amendments of 1895 and 1900.)
763. Definitions.—In this part, unless the context other

wise requires—
fa) the expression “ judge” means and includes—

(i.) in the Province of Ontario, any judge of a 
county or district court, junior judge or deputy judge 
authorized to net as chairman of the General Sessions of 
the Peace ;
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(ii.) in the l’rovince of Quebec, in any district 
wherein there is a judge of the sessions, such judge of 
sessions, and in any district wherein there is no judge 
of sessions hut wherein there is a district magis
trate, such district magistrate, and in any district 
wherein there is neither a judge of sessions nor a dis
trict magistrate, the sheriff of such district;

(iii.) in each of the Provinces of Nova Scotia, New 
Brunswick and Prince Edward Island, any judge of 
a county court ;

(iv.) in the Province of Manitoba the chief justice, 
or a |)iiisne judge of the Court of King's Bench, or any 
judge of a county court;

(v.) in the Province of British Columbia the chief 
justice or a puisne judge of the Supreme Court, or any 
judge of a county court ;
(6) the expression “ county attorney” or “clerk of the 

peace ” includes, in the Province of Ontario, the county 
Crown attorney, in the Provinces of Nova Scotia, New 
Brunswick and Prince Edward Island, any clerk of a county 
court, and in the Province of Manitoba, any Crown attorney, 
the prothonotarv of the Court of King’s Bench, and any 
deputy prothonotarv thereof, any deputy clerk of the peace, 
and the deputy clerk of the Crown and pleas for anv district 
in the said province. 52 V., c. 47, s. 2.

The Speedy Trials Act, 52 Viet., eh. 47 (!>.), from which Part 54 is 
derived, is not a statute conferring jurisdiction, but is an exercise of the 
power of Parliament to regulate criminal procedure. In re County Courts 
of British Columbia (1892), 21 Can. 8.C.R. 44(1.

Whether the judge presiding at the trial had jurisdiction to summarily 
try the defendants under this part of the Code is a “question of law M 
under sec. 743 and may be the subject of a reserved case. R. v. Paquin 
(1898), 2 Can. Cr. Cas. 134 (Que.).

7li-t Judge to be a court of record. -The judge sit
ting on any trial under this part, for all the purposes thereof 
and proceedings connected therewith or relating thereto, shall 
be a court of record, and in every province of Canada, except 
the Province of Quebec, such court shall be called “ The County 
Court Judge’s Criminal Court ” of the county or union of 
counties or judicial district in which the same is held.

2. The record in any such case shall be filed among the 
records of the court over which the judge presides, and as part 
of such records. 52 V., c. 47, s. 4.



Fart LI Y. Speedy Trial. [§ 665

One of the consequences of a district magistrate in Quebec acting under 
the Speedy Trials sections being a court of record is that his judgment can
not be enquired into on habeas corpus. Ex p. O'Kane, Ramsay’s Cases 
(Que.) 188.

The Habeas Corpus Act, 29-30 Viet., (Prov. of Can.), ch. 45, now 
R.S.O. 1897, c. 83, precludes the right to a writ of habeas corpus where the 
judgment conviction or decree is that of a “ court of record.”

The County .lodges Criminal Court in Ontario was constituted by 37 
Viet., 1873 (Ont.), ch. 8, sub-sec. 57 and 58. By sec. 57, now lt.S.O. 1897, 
ch. 57, sec. 1, the judge of every county court, or the junior or deputy judge 
thereof, authorized to act ns chairman of the general sessions of the pence 
for any county, is constituted “ a court of record for thetrinl out of sessions 
and without a jury, of any persons committed to gaol on a charge of being 
guilty of any offence for Which such person may be tried at a court of 
general sessions of the peace, and for which the person so committed con
sents to be tried out of sessions and without a jury”: and by sec. 58, now 
R.S.O. 1897. ch. 57, sec. 2. the court so constituted was styled “ The County 
Judge's Criminal Court ” of the county in which the same is held.

The court so constituted has all the powers and duties which secs. 7(53- 
781 of the Code purport to give, so far as the Legislature of Ontario car. 
confer the same. R.S.O. 1897, ch. 57, sec. 1.

Being a court of record its judgment cannot be reviewed on a writ of 
habeas corpus. It. v. St. Denis (1875), 8 Ont. Pr. 10; R. v. Murray (1897), 
1 Can. Cr. Cas. 452 (Ont.).

(Amendment of 1900.)

Ï4LY County judge’s criminal court. Every person 
committed to gaol for trial on a charge of being guilty of any 
of the offences which are mentioned in section 530 as being 
within the jurisdiction of the General or Quarter Sessions of 
the Peace, may, with his own consent (of which consent an 
entry shall he made of record), and subject to the provisions 
herein, he tried in any province under the following provisions 
out of sessions and out of the regular term or sittings of the 
court, whether the court before which, but for such consent, 
the said person would be triable for the offence charged, or the 
grand jury thereof, is or is not then in session, and if such person 
is convicted, he may be sentenced by the judge.

2. A person who has been bound over bv a justice under 
the provisions of section 601 and has either been unable to 
find bail or been surrendered by his sureties, and is in cus
tody on such a charge, or who is otherwise in custody awaiting 
trial on such a charge, shall be deemed to lx? committed for 
trial within the meaning of this section.

The amendment is in the addition of tilt* second sub-section. The 
Supreme Court of Nova Scotia had held that the former section only applied 
where the person was actually and formally “committed for trial,” and not 
to the other cases to which it is now extended. R. v. James Gibson, 3 
Can. Cr. Cas. 451, and R. v. Smith, 3 Can. Cr. Cas. 4(17.
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Elec,lion of speedy trial.]—In a British Columbia case before the amend
ment of this section it was held by McColl, J., that the words “committed 
to gaol for trial ” should be construed as including any case where the 
accused is found in custody charged with an offence in respect of which he 
has the right to elect in favour of a speedy trial, and although he is so hi 
custody by reason of his surrender for the purpose of appearing before the 
judge to elect a speedy trial after being admitted to bail by the magistrate 
under sec. tiOl, the magistrate declining to commit him for trial. It. v. 
Lawrence (1890), 1 Can. Cr. Cas. 295. But in Nova Beotia a more limited 
construction was placed upon it, and it was held that a person not com
mitted by the magistrate, but admitted to bail by him under sec. 601, was 
not a person * ‘ committed to gaol to trial, ’ ’ although he had given himself into 
custody. It. v. James Gibson (1896),3 Can. Cr. Cas. 451 ; It. v. Smith (1898), 
3 Can. Cr. Cas. 467. In consequence of these conflicting decisions sub
sec. (2) was introduced in 1900.

The prisoner’s reply upon arraignment that “ for the present ” he elected 
to be tried without a jury is a sufficient election. It. v. Ballard (1897), 1 
Can. Cr. Cas. 96, 28 Ont. K. 489.

Consent does not confer jurisdiction, and the accused may, upon an 
appeal by way of case reserved, object to the jurisdiction of the tribunal he 
has himself selected if the case does not properly come within the provisions 
of this Bart. R. v. Smith (1898) 3 Can. Cr. Cas. 467 (N.S.).

Semble, an accused person may, upon a preliminary enquiry, waive the 
preliminary examination into the charge and consent to be committed for 
trial without any depositions being taken ; but ns the “charge” in the 
County Judges’ Criminal Court must be prepared from the depositions (sec. 
767), the accused, committed without depositions having been taken, has no 
right to elect to be tried at the County Judges’ Criminal Court. R. v. James 
Gibson (1896), 3 Can. Cr. Cas. 451 (N.S.) ; but see note to sec. 767.

The surrender by a defendant himself out on his own bail, has the effect 
of remitting him to custody, and enables him to avail himself of the Speedy 
Trials clauses, and to elect to be tried summarily; and where a defendant 
had so elected an indictment subsequently laid against him at the assizes 
was held bad and quashed even after plea pleaded where the plea was made 
through inadvertence. R. v. Burke (1893), 24 Ont.R. 64.

In that case MacMahon, J., said : “ The defendants were by the police
magistrate ‘ committed to gaol for trial ; ' they gave bail to appear for trial, 
so that when they were rendered by their bail, they stood in the same position 
as if they had never been bailed, and were therefore 4 committed to gaol for 
trial; ’ and, if so committed, they were confined, as far as it was necessary 
for the sheriff so to do, when they were almost immediately brought before 
the judge to elect as to the mode of their trial. The date for proceeding 
under the Speedy Trials Act was fixed by the judge, and the defendants 
having appeared, they had a right to be tried by the forum, which the 
statute said should be theirs if they so elected. They cannot be deprived 
of that right because the Crown Counsel had determined on presenting bills 
and having them found by the grand jury ; for the statute says they may elect 
to be tried, although the grand jury is sitting.”

If the accused, after electing in favour of a speedy trial, his right to which 
is disputed by the Crown, takes no further steps to obtain that right and is 
then indicted at the next court of Oyer and Terminer, his plea to such 
indictment will conclude him as to the mode of trial, and he cannot after
wards elect for a speedy trial without a jury. R. v. Lawrence (1896), 1 Can. 
Cr. Cas. 295 (B.C.). In the latter ease the Crown consented to the with
drawal of the plea to the indictment, upon a statement by the counsel for 
the accused that the plea was made inadvertently. See also R. v. Burke,
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If imprisonment in a common gaol is ordered on a conviction under this 
part (LIV.) it shall be with or without hard labour in the discretion of the 
court or person passing sentence, and if it is to be with hard labour the 
sentence shall so direct. Sec. 955 (6).

Hill Duty of sheriff after committal of accused.
Ever)- sheriff shall, within twenty-four hours after any prisoner 
charged as aforesaid is committed to gaol for trial, notify the 
judge in writing that such prisoner is so confined, stating his 
name and the nature of the charge preferred against him, 
whereupon, with as little delay as possible, such judge shall 
cause the prisoner to lie brought before him.

(Amendment of 1900.)

2. Where the judge does not reside in the county in which 
the prisoner is committed, the notification required by this sec
tion may lie given to the prosecuting officer, insP I of to the 
judge, and the prosecuting officer shall in such ease, with as 
little delay as jiossible, cause the prisoner to be brought liefore 
him.

Sub-section (12), added in 1900, was intended to remedy an inconvenience 
which exists particularly in the maritime provinces, where a judge's juris
diction extends sometimes over three or four counties. Vnder the section 
as it formerly was, it was necessary for the judge to receive notice for the 
purpose of going to where the prisoner was, to call the prisoner before him 
to make his election, and he was obliged to go back on another day for the 
purpose of holding the trial.

By the amendment it is provided that in such cases notice shall be given 
to the prosecuting officer. He will then notify the judge, and the judge will 
come on the day fixed for the trial, so that he will not be obliged to make 
two trips for the purpose of holding the trial.

See notes to sections 765 and 767.

(Amendment of 1900.)

ÎBÎ. Arraignment before county judge. Tbc judge 
or such prosecuting officer upon having obtained the deposi
tions on which the prisoner was so committed, shall state to 
him—

(а) that he is charged with the offence, describing
it;

(б) that he has the option to lie forthwith tried before 
a judge without the intervention of a jury, or to remain in 
custody or under bail, ns the court decides, to lie tried in 
the ordinary way bv the court having criminal jurisdic
tion.
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If the prisoner lias been brought before the prosecuting 
officer, ami consents to be tried by the judge, without a jury, 
such prosecuting officer shall forthwith inform the judge, and 
the judge shall thereii|xm fix an early day for the trial, and 
communicate the same to the prosecuting officer ; and in such 
case the trial shall proceed in the manner provided by sub-sec
tion 3.

3. Jf the prisoner has been brought before the judge and 
consents to be tried by him without a jury, the prosecuting 
officer shall prefer the charge against him for which he has been 
committed for trial, and if, upon 1 icing arraigned upon the 
charge, the prisoner pleads guilty, the prosecuting officer shall 
draw up a record as nearly as may be in one of the forms MM 
or NN in schedule one, such plea shall be entered on the record, 
and the judge* shall pass tin* sentence of the law on such pris
oner, which shall have the same force and effect as if passed 
bv any court having jurisdiction to try the offence in the 
ordinary way.

I. If the prisoner demands a trial by jury, be shall be 
remanded to gaol.

5. Any prisoner who has elected to be tried by jury, may, 
notwithstanding such election, at any time before such trial has 
commenced, and whether an indictment has been preferred 
against him or not, notify the sheriff that he desires to re-elect, 
and it shall thereupon lie the duty of the sheriff and judge, or 
prosecuting officer to proceed as directed by section 7(16, and 
thereafter, unless the judge, or the prosecuting officer acting 
under sub-section 2 of that section, is of opinion that it would 
not be in the interests of justice that the prisoner should lie 
allowed to make a second election, the prisoner shall be pro
ceeded against as if lvis said first election bad not lieen made.

Form MM.—

FORM of RECORD WIIKN Till-: PRISONER PLEADS NOT GUILTY.

Canada,
Province of , )
County of . I

Be it remembered that A. B. 1 icing a prisoner in the gaol of 
the said county, committed for trial on a charge of having on 

day of , in the year stolen, &e. (one
coir, /hr property of C. T)., or ns /hr rose may he. sta/iny briefly
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the offence) and having hern brought before me (describe the 
judge) on the day of , in the year , and
asked by mo if he consented to be tried before me without the 
intervention of a jury, consented to Ik- so tried; and ujkhi the 

day of , in the year , the said A. Ik,
being again brought before me for trial, and declaring himself 
ready, was arraigned u|h>ii the said charge and pleaded not 
guilty ; and after hearing the evidence adduced, as well in sup 
port of the said charge as for the prisoner’s defence (or a s/he 
case mag be), I find him to l>e guilty of the offence with which 
he is charged as aforesaid, and 1 accordingly sentence him to 
(here insert such sentence as the laie idiotes and the judge thinks 
right), (or I find him not guilty of the offence with which he 
is charged, and discharge him accordingly).

Witness my hand at , in the. county of ,
this day of , in the year

O. lv,
7 udge.

Form NN.—

FORM OF RECORD WHEN THE PRISONER PLEADS «VII.TY.

Canada,
Province of , |
County of . I

Be it remembered that A. 13.. being a prisoner in the gaol of 
the said county, on a charge of having on the day of

, in the year . stolen &c. (one cow, the property
of C. /?., or as the ease may he, stating briefly the offence), 
and being brought before me (describe the judge) on the 
day of , in the year , and asked bv me if ho
consented to be tried before me without the intervention of a 
jury, consented to be so tried ; and that the said A. 13. being 
then arraigned upon the said charge, he pleaded guilty thereof, 
whereupon T sentenced the said A. B. to (here insert such sen
tence as the law allows and the judge thinks right).

Witness my hand this dav of , in the vear
o. k..

Judge.
It hnil been held Unit, the technical ctTect. of ii prisoner's lutving once 

elected to he tried by jury was that his power to elect wns thereby exhausted. 
That, rule delayed n trial uselessly, involved increased expense to the 
Crown and to the prisoner, and prolonged the time of imprisonment of a 
man who on the trial might he found not guilty. Sub-section R is n new
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sub-aeetion intended to obviate the difficulty by providing that the prisoner 
may re-elect. The other changes were necessitated by the change of pro
cedure under section 766.

Preferring the charge.]—Inasmuch as the “charge” in the County 
Judge’s Criminal Court must, under that section, be prepared from “the 
depositions,” it is doubtful whether an accused person, committed by con
sent upon a preliminary inquiry at which no evidence was taken, such evi
dence being waived by the prisoner, has a right to elect in favour of a 
speedy trial without a jury. In R. v. Gibson (1896), 3 Can. Cr. Cas. 451, it 
was held that he had not, but quivre whether the sworn information is not 
a part of the depositions sufficient in such case for the drawing of the 
“charge.”

The record is properly framed if it states the offence charged in such 
form as the depositions or evidence shewed it should have been ; and the 
judge’s jurisdiction was not confined to the trial only of the charge as stated 
in the commitment. Cornwall v. R. (1872), 33 U.C.Q.B. 106.

Where no amendment is made (sec. 778) and no new charge is substituted 
(sec. 773) the prisoner cannot be tried for any offence with which he is not 
charged or which is not included in the charge against him. The judge is 
in tlie same position as a jury would occupy if the prisoner were on trial 
before them. It. v. Morgan (1893), 2 B.C.R. 329. So where the charge 
was forgery and there was no evidence to convict of that offence, the judge 
cannot record a conviction for obtaining money by false pretences, although 
the evidence adduced would support such a charge. Ibid.

A reserved case upon an objection taken before pleading, that the record 
or charge, upon which the accused was arraigned for a “ speedy trial. ” was 
not founded upon the evidence adduced at the preliminary enquiry, should 
not he heard by the appellate court to which it is referred until after the 
trial has been concluded, and then only in ease of conviction. R. v. Tre- 
panier (1901), 4 Can. Cr. Cas. 259 (Que.).

Election against jury trial.]—See note to sec. 765.
Changing liis election.]—Where a prisoner on arraignment before the 

County Court Judge elects in favour of a speedy trial under Part LIV. of the 
Code, he cannot withdraw the election so made and obtain a trial by jury. 
Sub-sec. 5 of sec. 767, as amended 1900, gives the accused the right, of re- 
election only in case his first election was for trial by jury. R. v. Keefer 
(1901), 5 Can. Cr. (’as. 122 (Ont.).

Before the amendment of 1900 it had been held in Ontario that a prisoner 
arraigned before a county judge under secs. 766 and 767, and who had there 
upon demanded a trial by jury and elected not to be tried forthwith by such 
judge without a jury, hail no absolute right after remand to goal to change 
the election so made; and this notwithstanding that the election made by 
him was made under mistake. II. v. Ballard (1897), 1 Can. Cr. Cas. 96 
(Ont.).

But in R. v. Prévost (1895), 4 B.C.R. 326, it was held by Crease. J.p 
that a prisoner who had elected to be tried by a jury, might afterwards re
elect in favour of n speedy trial on application for leave to abandon his 
former election, and that the court would have inherent jurisdiction over 
the sheriff, as its officer, to direct him to produce the prisoner. Parliament 
then passed the amending statute, which, however, is limited to cases where 
the prisoner has elected to be tried “by jury,” and under the maxim 
“expressio unius, etc.,” it must be taken that the power of re-election so 
given shall not apply in cases of election of trial without a jury.

See also secs. 769-771.
Persons jointly accused.]—See sec. 768.
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Amendment of charge.]—The judge has all the powers of amendment 

which any court mentioned in sec. 763 would have if the trial were before 
such court. Sec. 778.

Substituting new charge.]—See sec. 773.
Adjournment.]—Notwithstanding sec. 777 authorizing the adjournment of 

a trial, it is not competent for a judge trying a charge under this section to 
postpone his decision on the first charge until he has heard the evidence on 
several other charges against the same accused party, and to then decide 
the question of guilt in all. To interject one trial into another trial of the 
same accused person for another offence is a proceeding which prejudices 
his defence and entitles him to a new trial on both charges. If time be 
required in the first case for deliberation on the question of guilt after 
hearing the evidence, an adjournment may be made, but the trial of the 
subsequent charges must likewise be postponed. K. v. McBerny (1897), 3 
Can. Cr.Cas. 339 (N.8.).

7 OH Persons jointly accused. If one of two or more 
prisoners charged with the same offence demands a trial by 
jury, and the other or others consent to be tried by the judge 
without a jury, the judge, in his discretion, may remand all 
the said prisoners to gaol to await trial by a jury. 82 V., c. 
47, s. 8.

t*#. Election after refusal to be tried by judge.
If, under Part T.V. or Part T.VI., any person has lieen asked 
to elect whether he would lie tried by the magistrate or justices 
of the peace, as the case may lie. or before a jury, and he has 
elected to he tried before a jury, and if such election is stated in 
the warrant of committal for trial, the sheriff and judge shall 
not he required to take the proceedings directed by this part. 
62 V., c. 47, s. 0.

2. But if such person, after his said election to lie tried by 
a jury, has been committed for trial he may, at any time liefore 
the regular tenu or sittings of the court at which such trial by 
jury would take place, notify the sheriff that he desires to 
re-elect ; whereupon it shall lie the duty of the sheriff to pro
ceed as directed bv section 7fid. and thereafter the person so 
committed shall lie proceeded against ns if his said election in 
the first instance had not been made. .r>1 V.. e. .17, s. 10.

770 Continuance of proceedings before another 
judge. Proceedings under this part commenced before any 
judge may, where such judge is for any reason unable to net, 
be continued before any other judge eoinjietent to try prisoners 
under this part in the same judicial district, and such last men
tioned judge shall have the same powers with respect to such 
proceedings as if such proceedings had been commenced before
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him, and may cause such portion of the proceedings to be 
repeated before him as he shall deem necessary. 53 V., c. 37, 
s. 30.

77 I Election after committal under Part LV. or 
LVI.—If on the trial under Fart LV. or Part LVI. of this 
Act, of any person charged with any offence triable under the 
provisions of this part, the magistrate or justices of the peace 
decide not to try the same summarily, but commit such person 
for trial, such person may afterwards, with his own consent, be 
tried under the provisions of this part. 52 V., c. 47, s. 10.

77Ü. Trial of accused. If the prisoner, upon being 
so arraigned and consenting as aforesaid, pleads not guilty, the 
judge shall appoint an early day, or the same day, for his 
trial, and the county attorney or clerk of the peace shall sub
poena the witnesses named in the depositions, or such of them 
and other such witnesses as he thinks requisite to prove the 
charge, to attend at the time appointed for such trial, and the 
judge may proceed to try such prisoner, and if he be found 
guilty sentence shall he passed as hereinbefore mentioned; but 
if he be found not guilty the judge shall immediately discharge 
him from custody, so far as respects the charge in question. 
52 V., c. 47, s. 11.

View.]—Provision is made by sec. 722 for a “view” by a jury of the 
locality of the crime, under the direction of the court, but it would seem 
that a judge exercising jurisdiction under the “speedy trials" clauses is 
not warranted in taking a view except by consent of the parties. R. v. 
Pet rie (1H90), 20 Ont. R. .'117. At common law there could be no view in a 
criminal prosecution without consent. R. v. Heilman, 1 Kenyon 384.

Where the preliminary enquiry was held and the committment made on 
a statutory holiday, and both were therefore invalid, and the accused was 
arraigned at the County Court Judge’s Criminal Court under this Part of the 
Code and there pleaded to the charge and was convicted, it was held that 
the conviction was not bad because of the invalidity of the preliminary 
enquiry and committment. R. v. Murray (1897), 1 Can. Cr. Cas. 452 
(Ont.).

As to adjournment, see sec. 777 and note to same.

7711 Trial for offences other than those for which 
accused is committed. -The county attorney or clerk 
of the peace or other prosecuting officer may, with the consent of 
the judge, prefer against the prisoner a charge or charges for 
any offence or offences for which he may be tried under the 
provisions of this part other than the charge or charges for 
which he has been committed to gaol for trial, although such 
charge or charges do not appear or are not mentioned in the
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depositions upon which the prisoner was so committed. 5*2 V., 
c. 47, s. 12.

Substituted charge.]—This provision was introduced in 1879 by 4- Viet, 
eh. 44, sec. 3. In case of a substitution cf another charge for which the 
law permits a heavier punishment the prisoner's consent should be distinctly 
obtained, not to the substitution, but to the waiving of the right of trial by 
jury, (loodman v. K. (1883), 3 Ont. K. 18.

Where a man consents to waive his right to a jury, and to be tried sum
marily by the judge on a charge which on its face would only warrant nil 
imprisonment for less than a year, he ought not by any implication to be 
held as assenting to waive such right as to any charge that the law may 
allow to be substituted therefor which might render him liable to a larger 
punishment, and his assent to be summarily tried on the substituted charge 
should be obtained and recorded. Ibid.

114. Powers of judge.—The judge shall, in any case 
tried before him, have the same power as to acquitting or con
victing, or convicting of any other offence than that charged, as 
a jury would have in case the prisoner were tried at a sitting of 
any court mentioned in this part, and may render any verdict 
which may he* rendered by a jury upon a trial at a sitting of 
any such court. f>2 V., e. 47, s. 13.

Where prisoneis were charged at the County Judges' Criminal Court 
with obtaining money ($00) by false pretences with intent to defraud, and 
by a second count with fraud, unlawful device anil ill practice in betting, 
unlawfully obtaining money with intent to cheat, and by a third count with 
obtaining by false pretences appropriating to their own use money the pro
perty of the prosecutor: and the county judge was of opinion that there 
was not sufficient evidence to support any of the charges as laid, and that a 
charge of larceny could not be sustained, but found that the prisoners with 
intent to defraud, by pretending that they were betting, got possession of 
the money of the prosecutor, and with like intent applied the same to their 
own use, and convicted them under 32 & 33 Viet., eh. 21, sec. 110 I)., the 
court held that the county judge had the like authority to lind thedefendants 
guilty of an offence under that section upon the accusation in the case in 
like manner ns a jury could have done. K. v. Haines (1877), 42 
U.C.Q.B. 208.

But where after an acquittal for larceny, but before the accused had been 
formally discharged out of custody, the prosecuting counsel asked leave to 
prefer another charge upon which there had not been a committal, and the 
accused elected a speedy trial on the same, it was held that a conviction 
thereon could not be sustained and that the proceedings with respect to the 
second charge were wholly without jurisdiction. K. v. Honor, 25 N S.R. 124.

ÏÎ.Y Admission to bail.—If a prisoner elects to Ik* tried 
by the judge without the intervention of n jury the judge may, 
in his discretion, admit him to bail to appear for his trial, and 
extend the bail, front time to time, in ease the court be 
adjourned or there is any other reason therefor; and such bail 
may be entered into and perfected before the clerk. fv2 V., o. 
47, a. 14.

43—CRIM. CODE.
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îî<». Bail in case of election of trial by jury.—
If a prisoner elects to be tried by a jury the judge may, instead 
of remanding him to gaol, admit him to bail, to appear for trial 
at such time and place and before such court as is determined 
upon, and such bail may lie entered into and perfected before the 
clerk. 52 V., c. 47, s. 15.

ÎÎÎ Adjournment. The judge may adjourn any trial 
from time to time until finally terminated. 52 V., c. 47, s. 16.

Adjournment of speedy trial.]—An adjournment of a speedy trial may be 
made in order to obtain the attendance of a material witness, although the 
party applying for same had elected to proceed without such witness, and 
although the trial had commenced. R. v. Gordon (1898), 12 Can. Cr. Cas. 
141 (R.C.).

Rut a speedy trial should not be adjourned at the request of the Crown, 
simply to enable the prosecution to obtain better evidence that a witness 
examined on the preliminary enquiry is absent from Canada so ns to admit 
his deposition in evidence, tt. v. Morgan (1893), 12 B.C.B. 329.

Notwithstanding this section, it is not competent for a judge trying a 
charge without a jury under the Speedy Trials Clauses of the Code to post
pone his decision on the first charge until he has heard the evidence on 
several other charges against the same accused party, and to then decide 
the question of guilt in all. To interject one trial into another trial of the 
same accused person for another offence is a proceeding which prejudices 
his defence and entitles him to a new trial upon both charges. If time lie 
required in the first case for deliberation on the question of guilt after 
hearing the evidence, an adjournment may be made, but the trial of the 
subsequent charges must likewise be postponed. R. v. McBerny, 3 Can. Cr. 
Cas. 339 (N.S.).

This section applies only to “speedy trials’’ held under the provisions of 
sees. 762-781, with the prisoner’s consent for trial thereunder without a 
jury.

The result would appear to be that, although these sections were intended 
to give the prisoner the benefit of a trial at an earlier date than if he took 
his trial with a jury (sec. 772), the exercise of the power of adjournment 
may place him under the disadvantage of having to remain in custody 
awaiting trial, for a longer period than would be possible if his trial were 
before a jury.

The following cases indicate the common law practice, in jury trials, after 
the trial proceedings have commenced :

In R. v. Wenborn (1842), 6 Jurist 267, the prisoner was indicted for steal
ing a grate. All the witnesses for the prosecution having been examined,it 
was discovered that the stolen property was not ready to be produced for 
the inspection of the jury, it having been deposited at an inn at some 
distance from the court house, but in the same town. Gurney, B., directed 
that a messenger he sent to bring the stolen article and that another case be 
proceeded with, but that the prisoner be not taken from the dock. On the 
return of the messenger with the stolen article, the trial was resumed, several 
other cases having been tried in the meantime.

And where, owing to the detention of a train, the witnesses for the prose
cution had not arrived, and the case for the prosecution had been opened, 
the trial was adjourned and the jury locked up. R. v. Foster, 3 Car. & K. 
206.
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Ou a trial for bigamy before W il les, J., ami a jury in 1864, the jury were 

sworn, and counsel for the prosecution opened the case and called and 
examined the first witness. The other witnesses, on being called, did not 
answer, being temporarily absent, and Willes, J., said : “ 1 could have 
adjourned the case, if no evidence had been called, but not after evidence 
called. If the witnesses do not appear, the prisoner is entitled to be acquitted 
for want of evidence.” K. v. Robson (1864), 4 F. & F. :$60.

In R. v. Tempest (1858), 1 F. & F. 381, Watson, R., held that without 
statutory authority such as had been enacted in respect to civil causes there 
was no power to adjourn a criminal trial, even until a Inter part of the same 
day, after the jury had been sworn and the case opened for the prosecution ; 
but in a note to the report of that case an instance is stated where Willes, 
J., in a case where the prosecutrix had not appeared waited until the next 
case was ready.

The case of R. v. Tempest was, however, disapproved of by f'ockburn, 
C.J., in R. v. Fernande/,, (j.B. (1861), referred to in a note to R. v. Parr 
(1862), 2 F.&F. 861, where a distinction is drawn between an adjournment, 
which in strictness means to another day, and a mere suspension of pro
ceedings for a short time on the same day, not necessitating the jury leaving 
the box nor locking up the jury, which would be improper for a mere default 
on the part of the prosecution or for a mere defect in the proof.

In R. v. Parr (1862), 2 F. &. F. 861, it was held by Wightman, .1., that 
on a jury trial for felony the judge has no authority to order an adjournment 
to another day, because of the absence of the prosecutor and his witnesses, 
after the prisoner had been arraigned and given in charge of the jury; and 
in a note to the report a similar ruling is referred to as having been made 
by Alderson, B. (2 F. & F. 862).

77* Powers of amendment. -The judge shall have all 
powers of amendment which any court mentioned in this part 
would have if the trial was before such court. 52 V., c. 47, 
s. 17.

7711 Recognizance to prosecute or give evidence to 
apply to proceedings under this Part. -Any recogniz
ance taken under section 508 of this Act, for the purpose of 
binding a prosecutor nr a witness, shall, if the person committed 
for trial elects to be tried under the provisions of this part, 
be obligatory on each of the persons bound thereby, as to all 
things therein mentioned with reference to the trial by the 
judge under this part, as if such recognizance had been origin
ally entered into for the doing of such things with reference to 
such trial : Provided, that at least forty-eight hours’ notice 
in writing shall be given, either personally or bv leaving the 
same at the place of residence of the persons hound bv such 
recognizance as therein described, to appear before the judge at 
the place where such trial is to he had. 53 V., e. 37, s. 29.
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ÎK0 Witnesses to attend throughout trial.—
Ever)1 witness, whether on behalf of the prisoner or against him, 
duly summoned or subpoenaed to attend and give evidence before 
such judge, sitting on any such trial, on the day appointed for 
the same, shall lie bound to attend and remain in attendance 
throughout the trial ; and if he fails so to attend he shall lie held 
guilty of contempt of court, and may be proceeded against 
therefor accordingly. 52 V., c. 47, s. 18.

INI. Compelling attendance of witnesses. —U|k>h 
proof to the satisfaction of the judge of the service of subpoena 
upon any witness who fails to attend before him, as required 
by such subpoena, and upon such judge being satisfied that the 
presence of such witness before him is indispensable to the 
ends of justice, he may, by his warrant, cause the said witness 
to he apprehended and forthwith brought before him to give 
evidence as required by such sulqxena, and to answer for his 
disregard of the same ; and such witness may lie detained on such 
warrant before the said judge, or in the common gaol, with a 
view to secure his presence as a witness ; or, in the discretion of 
the judge, such witness may lie released on recognizance, with 
or without sureties, conditioned for his appearance to give evi
dence as therein mentioned, and to answer for his default in not 
attending upon the said subpoma, as for a contempt; and the 
judge may, in a summary manner, examine into and dispose of 
the charge of contempt against the said witness who, if found 
guilty thereof, may lie fined or imprisoned, or both, such fine 
not to exceed one hundred dollars, and such imprisonment to he 
in the common gaol, with or without hard labour, and not to 
exceed the tenu of ninety days, and he may also lie ordered to 
pay the costs incident to the execution of such warrant and of 
his detention in custody.

2. Such warrant may be in the form OO and the conviction 
for contempt in the form PP in schedule one to this Act, and 
the same shall lie authority to the persons min officers therein 
required to act to do as therein they are respectively directed. 
52 V., c. 47, s. 10.
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Form OO.—
WARRANT TO APPKEHKNII WITNESS.

Canada,
Province of 
County of

, » 
, f

To all or any of tin* constables and other peace officers in 
the said county of

Whereas it, having been made to appear before me, that
E. F., of , in the said county of , was likely
to give material evidence on behalf of the prosecution (or 
defence, as the case may be) on the trial of a certain charge of 
(as theft, or as the case may be), against A. B., ami that the 
said E. F. was duly subpœnaed (or bound under recognizance)
to appear on the day of , in the year ,
at , in the said county at o’clock (forenoon or
afternoon, as the case may be), before me, to testify what he 
knows concerning the said charge against the said A. B.

And whereas proof lias this day lieen made before me, upon 
oath, of such subpoena having been duly served upon the said 
E. F. (or of the said E. F. having lieen duly bound under recog
nizance to appear lief ore me, as the case may be) ; and whereas 
the said E. F. has neglected to appear at the trial and place 
appointed, and no just excuse has been offered for such neglect : 
These are therefore to command you to take the said E. F. and 
to bring him and have him forthwith before me, to testify what 
he knows concerning the said charge against tin* said A. B., and 
also to answer his contempt for such neglect.

Given under my hand this day of , in the
year

Jnet qe.
Form PP.—

CONVICTION FOR CONTEMPT.

Canada, 
Province of 
County of

Be it rememliered that on the day of ,
in the year , in the county of , E. F.. is con
victed jiofore me, for that he the said E. F. did not attend before
me to give evidence on the trial of a certain charge against one 
A. B. of (theft, or as the case may be), although duly auib*
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pœnaed (or bound by recognizance to appear and give evidence 
in that behalf, as the case may he) but made default therein, 
and lias not shown before me any sufficient excuse for such 
default, and I adjudge the said E. F., for his said offence, to 
be imprisoned in the common gaol of the county of , at

, for the space of , there to be kept at hard labour
(and in case a fine is also intended to he imposed, then proceed) 
and I also adjudge that the said E. F. do forthwith pay to and 
for the use of His Majesty a fine of dollars, and in
default of payment, that the said fine, with cost of collec
tion, be levied by distress and sale of the goods and chattels of 
the said E. F. (or in case a fine alone is imposed, then the clause 
of imprisonment is to be omitted).

Given under my hand at , in the said county of
, the day and year first above mentioned.

O. K.,



Part LV. Summary Trial». l§ ÎH-ij t>79

PART LV.

8UMMAKY TRIAL OF INDICTABLE OFFENCES.

Sect.
788. Definitions.
783. Offences to be dealt with under this Part.
781,. When magistrate shall have absolute jurisdiction.
785. Summary trial in certain other cases.
786. Proceedings on arraignment of accused.
787. Punishment for certain offences under this Part.
788. Punishment for certain other offences.
789. Proceedings for offences in respect to property worth over

ten dollars.
790. Punishment on plea of guilly in such case.
791. Magistrate may decide not to proceed summarily.
792. Election of trial by jury to be stated on warrant of com

mittal.
793. Full defence allowed.
791). Proceedings to be in open court.
795. Procuring attendance of witnesses.
786. Service of summons.
797. Dismissal of charge.
798. Effect of conviction.
799. Certificate of dismissal a bar to further proceedings.
800. Proceedings not to be void for defect in form.
801. Result of hearing to be filed in court of sessions.
808. Evidence of conviction or dismissal.
808. Restitution of property.
80!,. Remand for further investigation.
805. Non-appearance of accused under recognizance.
806. Application of fines.
807. Forms to be used.
808. Certain provisions not applicable to this Part.

Î8Ü. Definitions.—In this part, unless the context 
otherwise requires—

(a) the expression “ magistrate ” means ami includes— 
(i.) in the Provinces of Ontario. Queliee and Mani

toba anv recorder, judge of a county court, being a jus-
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tice of the [leace, commissioner of [xdicc, jmlge of the 
sessions of tile peace, |silice magistrate, district magis
trate, or other functionary or tribunal, invested by the 
proper legislative authority, with ]x>wer to do alone 
such acts as are usually required to be done by two or 
more justices of the |>euco, and acting within the local 
limits of his or of its jurisdiction ;

(ii.) in the Provinces of Nova Scotia and New 
Brunswick, any recorder, judge of a county court, sti- 
peudiary magistrate or police magistrate, acting within 
the local limits of his jurisdiction, and any commis
sioner of [silice and any functionary, tribunal or person 
invested by the proper legislative authority with [sever 
to do alone such acts as are usually required to lie done 
by two or more justices of the peace :

( iii.) in the Provinces of Prince Edward Island and 
British Columbia, and in the District of Keewatin, any 
two justices of the peace sitting together, and any func
tionary or tribunal having the powers of two justices 
of the peace;

(iv.) in the North-West Territories, anv judge of the 
Supreme Court of the said Territories, any two justices 
of the [leace sitting together, and any functionary or 
tribunal having the powers of two justices of the peaiv ;

(Amendment of 1S95.)

(v.) in all the Provinces, where the defendant is 
charged with any of the offences mentioned in para
graphs (a) and (f) of section 783, any two justices 
of the peace sitting together; provided that when any 
offence is tried by virtue of this suit-paragraph an 
ap|ienl shall lie from a conviction in the same manner 
as from summary convictions under Part I.VIIT., and 
that section 879 and the following sections relating to 
appeals from such summary convictions shall apply to 
such appeal.
f6) the expression “ the common gaol or other place of 

confinement,’’ in the case of anv offender whose age at the 
time of his conviction does not, in the opinion of the magis
trate, exceed sixteen years, includes any reformatory prison 
provided for the reception of juvenile offenders in the prov
ince in which the conviction referred to takes place, and
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to which by the law of that province the offender may he 
sent; and

(c) the expression “ property ” includes everything 
included under the same expression or under the expression 
“ valuable security,” as defined by thi* Act, and in the 
case of any “ valuable security,” the value thereof shall 
be reckoned in the manner prescribed in this Act. Il.S.C. 
c. 176, s. 2.

Appointment and jurisdiction of police magistrates.] The appointment of 
police magistrates in the several provinces of Canada comes within the 
jurisdiction of the provincial legislatures. Sec. 1 of the Ontario Act 
respecting police magistrates, R.S.O. 18i)7.ch. 87, declares as to that prov
ince that every police magistrate shall lie appointed by the Lieutenunt-Gov- 
ernor and shall hold office during pleasure; and Vy sec. 18 of the same Act, 
where the Lieutenant-Governor-in-Council is of opinion that the due 
administration of justice requires the temporary appointment of a police 
magistrate for a county or district, the Lieutenant-Governor-in-Council 
may appoint a police magistrate accordingly. Every police magistrate in 
Ontario is, ex officio, a justice of the peace for the whole county or union 
of counties or district, for which or for part of which he has been appointed. 
K.8.0. 181)7, eh. 87, sec. 27.

A town police magistrate in Ontario may, in respect of an offence under a 
provincial statute committed in a part of the same county for which there 
is no police magistrate, take the information at a city or town (within the 
county) having a separate police magistrate; and may there try the ease as 
an ex-officio justice of the peace, having the powers of two justices of the 
pence under the Ontario Police Magistrates’ Act. R. v. McLean (1899),
3 Can. Cr. Cas. 323 (Ont.).

In case of the absence or illness or at the request of a police magistrate 
in Ontario, any two or more justices of the peace may act in his place 
in any matter within the jurisdiction of the police magistrate. R.H.O. 
1897, c. 87, s. 29.

A person was convicted before the police magistrate for Ottawa, of 
unlawfully and feloniously wounding M.K. with intent to do her 
grievous bodily harm, and was sentenced to be imprisoned for one year 
at hard labour in the ('entrai Prison. It was contended on behalf of the 
prisoner that the assignment of the jurisdiction to try the offence to the 
police magistrate was unauthorized by the Constitution, the magistrate being 
appointed by the provincial government, and under the authority of a pro
vincial statute. This was put as a violation either of sec. 91, sub-sec. 27 of 
the B.N.A. Act as being legislation by the local legislature respecting crim
inal law, or the procedure in criminal matters; or of sec. 92. sub-sec. 14. 
as being an assumption by the Dominion Parliament to constitute a Court of 
criminal jurisdiction in the province. The court held that it had the con
current Act of both legislatures, the tribunal being constituted by the 
statute of the province, and the jurisdiction over the offence assigned to it 
as an existing tribunal bv the laws of the Dominion. Re Boucher (1879),
4 Ont. App. R. 191.

In Re County Courts of British Columbia, 21 Can. S.C. R. 44(i, Chief Justice 
Strong said: “The powers of the federal government respecting provincial 
courts are limited to the appointment and payment of the judges of those 
courts, and to the regulation of their procedure in criminal matters. The 
jurisdiction of parliament to legislate as regards the jurisdiction of criminal 
courts is, I consider, excluded by sub-sec. 14 of sec. 92, before referred to, 
inasmuch as the constitution, maintenance and organization of provincial 
courts plainlyincludes the power to define the jurisdiction of such courts, ter-
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ritorially as well as in other respects. This seems to roe too plain to require 
demonstration. Then, if the jurisdiction of the courts in to he defended 
by the provincial legislntions, that must necessarily also involve the juris- 
diction of the judgea who constitute such courts. ’

following this reason and conelusion it was held by the Supreme Court 
of Nvu Brunswick that tin- Parliament of Canada cannot give jurisdiction 
to pariah court commissioners in that province which otherwise they would 
not have.

In Ontario a provincial statute, ft! Viet., oh. 18, was passed, by which it 
was declared that courts of Uoaeral Sessions should have jurisdiction to try 
any person for any offence under certain seel ions of the Forgery Act. R.K.f. 
ch. Itfft. It was held that the provincial legislature had power to so enact 
and that such a provision was one relating to the constitution of a court 
rather than to criminal procedure. It. v. Levinger, 1212 Out. It. 090. Hut a 
provision in the same statute authorizing police magistrates to try and 
to convict persons charged with forgery was declared ultra vires. If. v. 
Tolnnd, 121! Out. If. fiOA.

Am to Appeal. | -No appeal lies from the decision of a judge of tin* ses 
siens, police magistrate, district magistrate or other functionary mentioned 
in sec. 782 lui), holding a “summary trial" under this section. It. v. 
ltaolne ((jue.), :t (’an. <T. ('as. 44(1.

Hut where t wo justices of the peace exercise jurisdiction under this Hart 
under sec. 7821 suh-secs. (<i) and (/) a special right of appeal in like 
manner as under Hart IA’111. is conferred by sub-sec. (oft), supra.

Though there is no appeal where the proceedings are taken under sec. 
7821. an appeal by way of reserved case may be had when the magistrate’s 
jurisdiction is dependent upon sec. 78ft, which now applies to police 
magistrates of cities and towns in all the provinces (amendment of 1900), 
but was formerly limited to Ontario. Hoc. 742.

Iferonlrrn in Quebec ami Montreal. ] — Ky Article 2489 R.H.H.tj., all powers 
and jurisdiction conferred upon the .lodges of the Sessions of the Hence 
for the cities of (Quebec and Montreal, or upon two or more justices of 
the peace, by the provisions of the sec. 2490 of the same statute were vested 
in and may be exercised by the Itecordcrs and by the Recorder's Courts of 
and for the said cities, and by those who by law act in the absence on 
account of sickness or otherwise of the said Recorders, or when there is no 
Recorder, and discharge the duties of that office.

The effect of this provision of the law is to bring the Recorder's Court 
under and within the meaning of sec. 782 (a i), and to give to its decisions 
the same character as those of a “ magistrate." R. v. Hortugais (1901), ft 
Can. Cr. Cas. 100 (t^ue.).

No appeal lies from the decision of the Recorder's Court of Montreal 
holding a “ Summary trial " under sec. 7821. R. v. Hortugais ( 1901 ), ft Can. 
Cr. Cas. 100 ((jue.).

The recorder of the City of Montreal may. as a “ magistrate " under 
sec. 782, summarily try and condemn n person keeping a disorderly house 
in a manner constituting a nuisance, to a period of imprisonment of six 
months and to a One of #100, or, in default of payment of this One, to six 
other months. R. v. Hougie, 21 Can. Cr. Cas. 487 ((jue.).

)s:i Offences to be dealt with under this Part.
Whenever any jieraon is charged l>efnro a magistrate-—

(<l) with having cnminittd theft, or obtained money 
or property by false pretenses, or unlawfully received 
stolen property, and the value of the property alleged to
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have been stolen, obtained or received, does not, in the judg
ment. of the magistrate, exceed ten dollars; or

(b) with having attempted to commit theft ; or
(c) with having committed an aggravated assault by 

unlawfully and maliciously intlicting upon any other person, 
either with or without a weapon or instrument, any griev
ous bodily harm, or by unlawfully and maliciously wound
ing any other |>er8on ; or

(d) with having committed an assault U|»on any female 
whatsoever, or upon any male child whose age does not, in 
the opinion of the magistrate, exceed fourteen years, such 
assault heyig of a nature which cannot, in the opinion of the 
magistrate, l>e sufficiently punished by a summary convic
tion lief ore him under any other part of this Act, and such 
assault, if upon a female, not amounting, in his opinion, to 
an assault with intent to commit rape; or

(c) with having assaulted, obstructed, molested or hin
dered any pence officer or public officer in the lawful 
performance of his duty, or with intent to prevent the 
performance thereof ; or

(f) with keeping or lieing an inmate, or habitual fre
quenter of any disorderly house, house of ill-fame or bawdy- 
house; or

(g) with using or knowingly allowing any part of any 
premises under his control to In* used

(i.) for the purpose of recording or registering any 
bet or wager, or selling any pool; or

(ii.) keeping, exhibiting, or employing, or know
ingly allowing to lie kept, exhibited, or employed, any 
device or apparatus for (In' purpose of recording or 
registering any l>et or wager, or selling any pool ; or
(h) becoming the *ian or depositary of any money, 

property, or valuable thing staked, wagered or pledged ; 
or

(i) recording or registering any liet or wager, or selling 
any pool, u|>on the result of any political or municipal elec
tion, or of any race, or of any contest or trial of skill or
endurance of man or l least-

the magistrate may, subject to the provisions hereinafter made, 
hear and determine the charge in a summarv wav. RS.f1. 
e. 17ft, a. 3.

A0D
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Procedure.1—Sec. 7811 is one relating to procedure only, and has reference 
to various offences, the illegality of which is declared by other sections of 
the Code. Its object is to provide a summary method of disposing of 
certain classes of offences for which, in the interests of justice, the utmost 
expedition is required in bringing them to trial, and which were thought not 
to be of too serious a nature to entrust to the judgment of the selected 
olHcials designated by Code see. 782, when hedged about with the limita
tions of sec. 786 et eeq.

Where the accused found committing an offence under this section is 
arrested without warrant by a peace officer, and on being brought before a 
police magistrate a written charge not under oath is read over to him, and 
he thereupon consents to be tried summarily, the police magistrate has 
jurisdiction to try the case although no information has been laid under 
oath. R. v. McLean (1901), 5 Can. Cr. ('as. ($7 (N.8.).

No appeal lies from the decision of a judge of the sessions, police magis
trate, district magistrate, or other functionary mentioned in sec. 782 (<i 1 ), 
holding a “ summary trial ” with the consent of the accused under sec. 783. 
U. v. Racine, 3 Can. Cr. Cas. 44(i (Oue.); It. v. Nixon (1900), 4 Can. Cr. 
Cas. 32 (Ont.). Hut where the jurisdiction is absolute without consent, 
habeas corpus will lie. It. v. St. ('lair (1900), 3 Can. Cr. Cas. f>f>l (Ont.).

Although secs. 782 and 783 appear under the general heading given to 
Hurt LV., i.e. “Summary tiial of indictable offences,” the inclusion 
therein of the offences of being an inmate of a bawdy-house or being an 
habitual frequenter of same, must be taken as referring to the vagrancy 
clauses, secs. 207 and 208, and as providing an alternative procedure for the 
enforcement of those sections as well under the “summary trials” pro
cedure (Hart LV.), ns under the procedure by “ summary convictions by 
justices ” I Hart LVIll.), as there are no other sections of the Code dealing 
with “ inmates” ami “ frequenters.”

Theft not exceeding $10.] -An appeal does not lie from the decision of a 
police magistrate who tries a charge of theft summarily with the consent of 
the accused, for sec. 808 prevents the application of any of the provisions 
us to appeals from summary convictions (secs. 879-884), to convictions 
under Hart LV'. (secs. 782-808). It. v. Kgan (189(1), 1 Can. Cr. Cas. 112 
(Man.).

It is competent for a magistrate upon the summary trial before him of a 
prisoner charged under sec. 783 (a) with having committed theft to convict 
)iiin of the offence of attempting to commit it provided for in sec. 783 (h). 
It. v. Morgan (1901), 5 Can. Cr. Cas. 63 (Ont.).

In It. v. Conlin (1897), 1 Can. Cr. Cas. 41, it was held by Boyd, ('., 
Ferguson, .1., and Robertson, .1., of the Ontario High Court of Justice, that 
a prisoner summarily tried, with his own consent, by a police magistrate in 
Ontario, on a charge of theft from the person, where the value of the 
property stolen was under #10, was properly sentenced to three years’ 
imprisonment. Mr. Justice Ferguson there held that stealing from the 
person constituted what, was formerly known as “aggravated larceny,” and 
that the omission to include in Code section783 “stealing from the person ” 
ns well as “theft,” left the former offence punishable only under section 
344. That section is taken from the Larceny Act, R.S.C. ch. 164, sec. 32, 
which was taken from 32-33 Viet. ch. 21, sec. 39. Mr. Justice Robertson 
also held that theft from the person was not within section 783. Boyd, C.. 
however, favoured the argument that the word “theft” in section 783 is of 
generic import, and would include a case of “stealing from the person,” 
but that a police magistrate trying an accused person, with his own consent, 
under the special powers conferred by section 785 was not limited by section 
787 ns to the punishment he might impose. The latter view is now embodied 
in the amendment of the Code.
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By the Criminal Cotie Amendment Act of 1900 the present sub-section 3 

of section 785 was added, which declared that sections 787 and 788 do not 
extend to or apply to cases tried under section 785. By the same Act these 
special powers exercisable hy police and stipendiary magistrates in Ontario 
were extended to “ police and stipendiary magistrates of cities and incorpo
rated towns in every other part of Canada, and to recorders where they 
exercise judicial functions.” (Now sub-section 2 of section 785.)

It would therefore appear that if the accused be charged with 
( 1 ) Theft, under $10;
(2) Receiving stolen property, under $10;
(3) Obtaining money or property, under $10, by false pre

tences ; or
(4) Attempt to commit theft (any amount); 

he may, on ** summary trial ” in Ontario, before
(a) a County Court Judge (being a J.I\) ;
(ft) a Judge of Sessions; or 
(e) a District Magistrate;

exercising the powers of a ‘‘ magistrate,” under sections 782 and 783, be 
punished only under the provisions of section 787, and the sentence will be 
limited to six months’ imprisonment (with or without hard labour).

But if the accused comes before
(</) a Police Magistrate ; or 
(e) a Stipendary Magistrate;

section 787 no longer applies, and he may, on summary trial in Ontario, be 
sentenced to the same punishment as might be imposed on a trial before the 
(leneral Sessions on indictment, viz. :
(1) In the special cases referted to in sections 319-355 inclusive, the

punishment therein specified.
(2) Theft (not over $200) in cases not otherwise provided lor, and where

there is no charge of a previous conviction for theft seven years.
(3) Theft as above, where offender has been previously convicted of (heft—

ten years.
(4) Theft (over $2001, the above punishments and two years additional.

(Cr. Code, sec. 357.)
(5) Receiving—fourteen years. (Cr. Code, see. 314.)
(0) Obtaining money or property by false pretences—three years. (Cr. 

Code, sec. 359.)
(7) Attempt to commit theft one-half of the term to which a person who 

actually committed the theft would be liable to be sentenced. (Cr. 
Code, sec. 529.)

Aijyruvatcd assault.] — In order to constitute “grievous bodily harm ” it 
is not necessary that the injury should be either permanent or dangerous; 
and an injury is within the meaning of the term if it be such as seriously 
to interfere with comfort or health. R. v. Archibald (1898), 4 Can. Cr. Cas. 
159 (Ont. ) ; R. v. Ashman (1858), 1 F. & F. 88; R. v. Clarence (1888), 22 
V B.D. 23.

On a charge under sec. 783(c) of aggravated assault with grievous bodily 
harm before a police magistrate in Ontario trying the case on the consent 
of the accused to be tried summarily, the sentence which the magistrate 
may impose is not limited to six months’ imprisonment, but may be as great 
as can be imposed therefor on a trial on indictment at General Sessions. 
R. v. Archibald (1898), 4 Can. Cr. Cas. 159 (Ont.).

A summary conviction for “ assault occasioning bodily harm " and the 
payment of the fine imposed has been held in Ontario not to bar a civil 
action. Nevills v. Ballard (1897), 1 Can. Cr. Cas. 4.34 : but in the Province of 
(Quebec it was held by Archibald, .!., that upon a conviction by a magistrate
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under see. 783, on a charge of having committed an “aggravated assault by 
unlawfully and maliciously indicting upon another person grievous bodily 
harm,” the civil action was barred on payment of the tine. liardigan v. 
Graham (1897), 1 Can. Cr. Cas. 437.

If the complaint is not preferred by or on behalf of the person aggrieved, 
but by a constable of his own motion, and the person assaulted merely gives 
evidence at the hearing, his right of action will not be barred. Miller v. 
Lea (1898), 2 Can. Cr. Cas. 282 (Ont.).

Disorderly house ruses.] The term “ disorderly house " in 783 (/) is held 
in British Columbia to be governed by the statutory definition of that term 
given in Cr. Code 198; and upon a charge under secs. 783 and 784 of keep
ing a ‘ disorderly house ' in that the accused is alleged to be keeping a gam
ing house, the police magistrate was held to have jurisdiction to hear and 
determine the charge summarily without the consent of the accused. Ex 
p. John Cook, 3 Can. Cr. Cas. 72, 4 B.C.K. 18, per Drake, J.

But in It. v. France, 1 Can. Cr. Cas. 321. decided by the Court of (Queen’s 
Bench for (Quebec (appeal side), it was held that it is governed by the rule 
“ noscitur a sociis.” and is therefore restricted to houses of the nature and 
kind of a house of ill fame or bawdy house and, that it is Immaterial whether 
the generic term precedes or follows the specific terms which are used : in 
either ease the general word must take its meaning, and !••• presumed t<> 
embrace only things or persons of the kind designated in the specific words.

A prosecution before a magistrate for the offence of being an inmate of 
a house of ill-fame is none the less a “ summary trial “ proceeding, 
although the magistrate’s jurisdiction is absolute and is exercisable without 
the consent of the accused. It. v. Roberts ( 1901 ), 4 Can. Cr. Cas. 253 (N.8.). 
In the same case it was held that the extended jurisdiction by which magis
trates and certain other functionaries are empowered to summarily try that 
and other offences under Part LV., and to impose imprisonment up to six 
months and a fine not exceeding, with costs, 8100, is not restricted as to the 
offence of being an inmate of a house of ill-fame by the fact that, if the 
accused had been prosecuted before such magistrate in his capacity of justice 
of the peace, under the “ summary convictions” clauses for the similar 
offence of being a “ vagrant ” by reason of being such inmate, the fine could 
not have exceeded #00 in addition to six months’ imprisonment. Ritchie, 
J. Red quivre.

It has been held in Nova Scotia that an information charging the accused, 
for that she was “ the keeper of a disorderly house, that is to say, a common 
bawdy house,” must be taken to be a charge under sec. 198, for the indict
able offence of keeping a common bawdy house, and is not cognizable under 
the special jurisdiction given to magistrates by sec. 783 (/), because not 
laid in the exact language of the latter section : and that such charge could 
not be summarily tried by a city stipendiary magistrate without the consent 
of the accused under sec. 785 (amendment of 1900). R. v. Keeping (1901), 
4 Can. Cr. Cas. 494 (N.8.).

But there does not seem to lie any real distinction between a “bawdy 
house ” and a “ common bawdy house,” as those terms are used in the Code, 
and it is submitted that the decision in Keeping’s Case was not well founded 
in that respect.

There may be a joint conviction against husband and wife for keeping a 
house of Ill-fame : the keeping has nothing to do with the ownership of the 
house, but with the management of it. R. v. Warren (1888), 10 Ont. R.590.

A conviction for keeping a house of ill-fame was held defective in R. v. 
Cyr (1887), 12 Ont. Pr. R. 24, per O’Connor, J., because it did not contain 
an adjudication of forfeiture of the tine imposed, as well as an adjudication 
that the prisoner pay such sum.
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On a charge uf living an inmate of a bawdy liounii it is conifielent for 
accused or her counsel to consent that the evidence which had been given 
before the magistrate upon a concluded trial of another person for keeping 
the bawdy house, should be read as evidence in the case. K. v. St. Clair 
(1900), 3 Can Cr. Cas. 551 (Ont. C.A.).

Indecent assault.]—Where the girl alleged to have been indecently 
assaulted makes a complaint not of her own initiative but in answer to a 
question, the particulars of such complaint although otherwise admissible 
within the rule in K. v. I.illynian. [1896] 2Q.B. 167, cannot he given in 
evidence; a conversation is not a complaint. K. v. Merry (li»oni, 19 Cox 
C.C. 442, per Itruee, J., at the Worcester Assizes.

?H4 When magistrate shall have absolute juris
diction. -The jurisdiction of such magistrate is absolute in 
the case of any person charged with keeping or being an inmate 
or habitual frequenter of any disorderly house, house of ill- 
fame or bawdy-house, and does not depend on the consent of 
the person charged to be tried by such magistrate, nor shall such 
person lie asked whether he consents to be so tried ; nor do the 
provisions of this part affect the absolute summary jurisdiction 
given to any justice or justices of the peace in any ease by any 
other part of this Act. R.S.C. c. ITU, s. 4.

The jurisdiction of the magistrate is absolute in the ease 
of any jicrson who, being a seafearing person and only tran
siently in Canada, and having in* |>ermnnent domicile therein, 
is charged, either within the city of Queltcc as limited for the 
purpose of the police ordinance, or within the city of Montreal 
as so limited, or in any other seaport city or town in Canada 
where there is such magistrate, with the commission therein 
of any of the offences hereinbefore mentioned, and also in the 
case of any other person charged with any such offence on the 
complaint of any such seafaring |>erson whose testimony is 
essential to the proof of the offence : and such jurisdiction does 
not depend on the consent of any such person to l>e tried bv the 
magistrate, nor shall such person ho asked whether he consents 
to I» tried. R.6U' c. i T*;. - 5.

(Amendments nf 1895 and 1900.)

3. The jurisdiction of the magistrate in the Provinces of 
Prince Edward Island and British Columbia, and in the North- 
West Territories and the District of Keewatin. under this part, 
is alwdute, without the consent of the party charged, except in 
eases coming within the provisions of section 78fi. and except 
in eases under sections 780 and 700, where the person 
charged is not a person who under section 7^4, sub-section 2, 
can be tried summarily without his consent.
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There is no right of appeal from a conviction by a police magistrate 
under this section although the offence is one which the magistrate may try 
thereunder without the consent of the accused. K. v. Nixon (1900), 5 Can. 
Cr. Cas. .12 (Ont.).

Where the jurisdiction of the magistrate to try under Part LV. is absolute 
and not dependent upon the consent of the accused it is probably subject to 
be set aside on motion on proper grounds. K. v. St. Clair (lUOO), 3 Can. 
Cr. Cas. 861 (C.A.).

Such a conviction, although a record or matter of record in the sense in 
which all summary convictions by justices are so (Pa on Convictions, 5th 
ed., pp. 157, 158), is of a different character .< the judgment of the 
court of record expressly constituted as such under Part LI V. of the Code, 
and may be enquired into upon habeas corpus and certiorari in the same 
manner and to the same extent as any other summary conviction, notwith
standing sec. 798, which says that such a conviction shall have the same 
effect as a conviction upon an indictment for the same offence. Ibid : 
Cremetti v. Crom (1879), 4 (j.B.ll. 226; In re Frank land (1872), L.R. 8 
Q.B. 18; Best v. Pembroke (1873), L.R. H t^.B. 3t>3.

Sub-sec. 3 making the jurisdiction of the magistrate under Part LV. 
absolute in British Columbia, Prince Edward Island, etc., without the con
sent of the accused, with certain exceptions, has not the effect of preventing 
an appeal when two justices of the peace exercise the powers of a magistrate 
under sec. 782 («3) and («5). K. v. Wirth, 1 Can. Cr. Cas. 231 (B.C.).

(Amendment of 1900.)
Î8.1 Magistrate may try with consent. It* any per

son is charged in the Province of Ontario liefore a public magis
trate or before a stipendiary magistrate in any county, district 
or provisional county in such province, with having commit
ted any offence for which he may lw* tried at a Court of Gen
eral Sessions of the Peace, or if any person is committed to a 
gaol in the county, district or provisional county, under the 
warrant of any justice of the peace, for trial on a charge of 
being guilty of any such offence, such person may, with lvis own 
consent, lie tried before such magistrate, and may, if found 
guilty, Ik* sentenced by the magistrate to the same punishment 
as he would have been liable to if he had been tried before the 
Court of General Sessions of the Peace.

2. This section shall apply also to police and stipendiary 
magistrates of cities and incorporated towns in every other 
part of Canada, and to recorders where they exercise judicial 
functions.

3. Sections 787 and 788 do not extend or apply to cases 
tried under this section : but where the magistrate has juris
diction by virtue of this section only, no person shall lie summar
ily tried thereunder without his own consent.

The only change made by the amendment was in the addition of snb- 
aecfl. 2 to 3. Section 785 formerly applied to Ontario only, and it is by this 
amendment extended to cities and incorporated towns elsewhere.
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hull-section 3 is intended to make it clear that where a prisoner elects 
to be tried under this section the punishment, if he is found guilty, is to be 
the same us if he were tried otherwise. Sections 787 and 7hh provide for 
the punishment by the magistrate in ordinary cases under the Summary 
Trials Part. Section 785 declares that in cases under that section a prisoner 
may be sentenced to the same punishment to which he would have been 
liable if he had been tried before the Court of General Sessions of the 
Peace, and at such general sessions a greater punishment might by law be 
inflicted than where the magistrate convicts under sec*. 787 and 788. A 
doubt having been expressed whether, notwithstanding the terms of the 
former sec. 785, the punishment to be imposed thereunder was not limited 
by secs. 787 and 788, it was thought expedient to remove any such possible 
doubt. See R. v. Conlin (Out.), 1 Can. Cr. Cas., 41.

A police magistrate trying a prisoner by virtue of this section with his 
own consent for an offence triable at a court of general sessions, is not a 
“ court of record ” within the meaning of the Ontario Habeas Corpus Act. 
R. v. Gibson (1898), 12 Can. Cr. Cas. 302.

ÎK<» Proceedings on arraignment of accused. -
Whenever the magistrate before whom any person is charged os 
aforesaid, proposes to dispose of the ease summarily under the 
provisions of this part, such magistrate, after ascertaining the 
nature and extent of the charge, lint before the formal examina
tion of the witnesses for the prosecution, and Is-fore calling on 
the person charged for any statement which lie wishes to make, 
shall state to such person the substance of the charge against 
him, and (if the-charge is not one that can lie tried summarily 
without the consent of the accused) shall then say to him these 
words, or words to the like effect : “ J)o you consent that the 
charge against you shall lie tried by me, or do you desire that 
it shall be sent for trial by a jury at the (naming the court at 
which it can probably soonest be tried);" ami if the jierson 
charged consents to the charge lieing summarily tried and deter
mined as aforesaid, or if the power of the magistrate to try it 
does not de|iend on the consent of the accused, the magistrate 
shall reduce the charge to writing, anil read the same to such 
person, and shall then ask him whether he is guilty or not of 
such charge. If the person charged confesses the charge the 
magistrate shall then proceed to pass such sentence upon him 
as bv law may lie passed in respect to such offence, subject to 
the provisions of this Act; hut if the person charged says that 
he is not guilty, the magistrate shall then examine the witnesses 
for the prosecution, and when the examination has lieen com
pleted, the magistrate shall inquire of the person charged 
whether he has any defence to make to such charge, and if he 
states that he has a defence the magistrate shall hear such 
defence, and shall then proceed to dispose- of the case sum
marily. R.S.C. c. 17(1, ss. 8 and 9.

44—cam. cone.
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A conviction on a Nummary trial to which the consent of the accused is 
required will be quashed if the magistrate fail to inform the prisoner of his 
right to be tried by a jury. K. v. Cockshott, [1898] 1 Q.B. 582. In that 
case, after the trial had proceeded, the prisoner pleaded guilty and was 
convicted; but the omission to give him the notice required by the Imperial 
Statute, 42 & 45 Viet., ch. 49, sec. 17, sub-sec. 2, corresponding with Code 
sec. 786, was held to be fatal, it being considered immaterial whether the 
prisoner did or did not know of his right to be tried by a jury, or whether 
or not the court knew before the proceedings commenced that the prisoner 
intended to plead guilty.

If after election of summary trial the charge is amended so as to charge 
a different or distinct offence the accused must lie again asked to elect. H. 
v. Woods (1898), 19 Can. L.T. 18.

The defendant on being charged before a stipendiary magistrate with 
felonious assault, pleaded guilty to a common assault, but denied the more 
serious offence. The magistrate, without having asked the defendant 
whether he consented to be tried before him or desired a jury, proceeded to 
try and convicted the defendant on the charge of the felonious assault. It 
was held that the defendant was entitled to be informed of his right to trial 
by a jury, and that the conviction must be quashed. K. v. Hogarth (1693). 
24 O.R. 60.

Where a statute requires something to be done in order to give a magis
trate jurisdiction, it is advisable to shew, on the face of the proceedings, 
a strict compliance with such direction. Ibid.

The magistrate must take down the depositions of the witnesses both for 
the prosecution and for the defence. Sec. 801. The provision of sec. 590 
(7) for the taking of the evidence in shorthand by a stenographer does not 
apply to proceedings under l'art LV. Sec. 806. And qua-re whether the 
depositions as taken down by the magistrate’s clerk or otherwise than by 
the magistrate himself noting the evidence, can be properly authenticated.

The provisions of sec. 144 fixing the punishment for which anyone guilty 
of obstructing a peace officer shall be liable “on summary conviction,”un
controlled by secs. 783 and 786, and the charge cannot be summarily tried 
by a magistrate except with the consent of the accused given in conformity 
with sec. 786. R. v. Crossen (1899), 3 Can. Cr. Cas. 152 (Man.).

1MÎ Punishment for certain offences under this 
Part.—In the ease of an offence charged under paragraph (») 
or (6) of section 793, fhc magistrate, after hearing the whole 
case for the prosecution and for the defence, shall, if he finds 
the charge proved, convict the person charged, and commit him 
to the common gaol or other place of confinement, there to lie 
imprisoned, with or without hard labour, for any term not 
exceeding six months. It.S.C. c. 176, s. 10.

By the Code Amendment A<*t of 1900, which came in force January 1. 
1901, it was declared that secs. 787 and 788 do not extend to or apply to 
cases tried under sec. 785. The decision to the contrary in R. v. Randolph 
(1900), 4 Can. Cr. Cas. 165, no longer applies.

A conviction which declares that the convicted person is condemned to 
be imprisoned during the space of six months to be computed from the day 
of her arrival as a prisoner in the common gaol of the district is sufficient, 
and the dav from which the term of the sentence is to be commuted i< 
thereby sufficiently expressed. R. v. Bougie (1899), 3 Can. Cr. Cas. 487 
(Que.).
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Where the limit of punishment fixed by statute in respect of an offence 
is “ imprisonment not exceeding one month,” a sentence for a term of 
thirty days commencing in the month of February, and therefore exceeding 
n calendar month, is invalid. K. v. Lee (1901), 4 Can. Cr. ('as. 416. per 
McDougall, Co. J.

ÎHS. Punishment for certain other offences.—
In any case summarily tried under paragraph (c), (d), (e), 
(/), (g), (h) or (») of section 783, if the magistrate finds the 
charge proved, he may convict the |>erson charged and commit 
him to the common gaol or other place of confinement, there to 
be imprisoned, with or without hard laliour, for any term not 
exceeding six months, or may condemn him to pay a fine not 
exceeding, with the costs in the case, one hundred dollars, or 
to both fine and imprisonment not exceeding the said sum and 
term ; and such fine may lie levied by warrant of distress under 
the hand and seal of the magistrate, or the |*>rson convicted may 
lie condemned, in addition to any other imprisonment on the 
same conviction, to bo committed to the common gaol or other 
place of confinement for a further term not exceeding six 
months, unless such fine is sooner paid. li.N.V. c. 17H, s. 11.

This section applies to uuthorize six months' imprisonment in default 
of payment of a fine only in cases in which a fine and imprisonment are 
conjointly imposed in the first instance. R. v. Stafford (18981, 1 Can. Cr. 
Cas. 239 (N.8.).

Section 955 (6) directs that imprisonment in a common gaol awarded 
under this section shall be with or without hard labour in the discretion of 
the person passing sentence.

A fine under this section must not be in the full sum allowed for fine 
and costs; and where a fine of $100 is imposed the conviction should dis
close that there were no costs. K. v. Perry (1890), 85 C.L J. 171 (N.B.); 
K. v. Cyr, 12 Ont. P.B. 24.

A conviction whereby it is adjudged that, in addition to the imprison
ment ordered, the accused do "pay a fine of $5 to be paid and applied 
according to law,” is invalid for want of any adjudication of forfeiture of 
the fine, and the accused imprisoned under a warrant of commitment based 
thereon should be discharged upon habeas corpus. R. v. Crowell (1*97), 
2 Can. Cr. Cas. 34; R. v. Burtress (1900), 3 Can. Cr. ('as. 536 (N.8.).

On a charge under sec. 783 (c) of aggravated assault with grievous bodily 
harm, a police magistrate in Ontario trying the case on the consent of the 
accused to be tried summarily, the sentence which the magistrate may impose 
is not limited to six months imprisonment, but may be as great as can be 
imposed therefor on a trial on indictment at General Sessions. R. v.Archi
bald (1898), 4 Can. Cr. Cas. 159 (Ont.).

By a part of the Criminal Code Amendment Act of 1900. now embodied 
in sec. 785 as sub-sec. (3), any doubt as to the application of Code sec. 
788, to summary trials by police or stipendiary magistrates in Ontario under 
sec. 785 was removed, and the law declared in accordance with the decision 
in R. v. Archibald.

Before the amendment it had been held in R. v. Randolph (19001, 4 Can.
I m. 165, per Ferguson, J., that a person Moused "f the theft <»f a sun
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of money lorn* than fill, not oliargetl am a 11 .telling front lint jierson " (Cr. 
Code, see. 344), was liable, on his summary trial with his own consent 
before a police magistrate, to no greater term of imprisonment than six 
months (Cr. Code, sec. 7H7), but that decision is no longer applicable.

A magistrate summarily trying, with the consent of the accused, a charge 
of aggravated assault has jurisdiction to award costs against the accused as 
well as to impose both tine and imprisonment. K. v. Burtress (1000), 11 
Can. Cr. Cas. (N.8.).

It has been held in Nova Scotia by Ritchie, J., that the extended juris
diction by which magistrates and certain other functionaries are empowered 
to summarily try that and other offences under part LV. of the Code, and 
to impose imprisonment up to six months and a tine not exceeding, with 
costs, *100, is not restricted as to the offence of being an inmate of a house 
of ill-fame by the fact that, if the accused had been prosecuted before such 
magistrate in his capacity of justice of the peace, under the “summary 
convictions " clauses for the similar offence of being a “vagrant ” by reason 
of being such inmate, the tine could not have exceeded *50 in addition to 
six months' imprisonment. R. v. Roberts (1901), 4 Can. Cr, Cas. 253 
(N.8.). 8ed quivre; see 4 Can. Cr. Cas. 499.

(Amendment of 1000.)

ÎH#. False pretences, theft or receiving.—When 
any jiersnn is charged iicfnrc a magistrate with theft or with 
having obtained property by false pretences, or with having 
unlawfully received stolen property, and the value of the pro
perty stolen, obtained or received exceeds ten dollars, and the 
evidence in support of the prosecution is, in the opinion of the 
magistrate, sufficient to put the person on his trial for the 
offence charged, such magistrate, if the case appears to him to 
Ik* one which may properly In- disposed of in a summary way, 
shall reduce the charge to writing, and shall read it to the said 
person, and, unless such person is one who, under section 784, 
subsection 2, can Ik* tried summarily without his consent, shall 
then put to him the question mentioned in section 786, and shall 
explain to him that he is not obliged to plead or answer liefore 
such magistrate, and that if he does not plead or answer liefore 
him, he will lie committed for trial in the usual course.

One nmendment consists in striking out the words “and may be 
adequately punished by virtue of the powers conferred by this Part," which 
in the original followed the words “appears to him to be one which may 
properly lie disposed of in a summary wav.” That section gave the magis
trate, under certain circumstances, jurisdiction to try theft, etc., where the 
value of the property exceeded *10, if he thought the offence might be 
adequately punished under this Part. The words struck out were considered 
to be no longer necessary and as liable to mislead, because since the passing 
of the Act of 52 V., c. 4ti, the magistrate may in such cases impose the 
same punishment as if the accused hail been convicted upon indictment.

The latter part of the section formerly read “unless such person is one 
who can be tried summarily without his consent” and in this the words 
“ under section 784, sub-section 2” are now inserted.
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(Amendment of 1900.)

ÎÎM> Punishment on plea of guilty. 11' ihv jh-i-soi, 
charged as mentioned in the next preceding section consents to 
Ik tried by the magistrate, the magistrate shall then ask him 
whether he is guilty or not guilty of the charge, and if such 
jierson says that he is guilty, the magistrate shall then cause a 
plea of guilty to In* entered upon the proceedings, and sentence 
him to the same punishment as he would have In ch liable to if he 
had been convicted u]K>n indictment in the ordinary way; and 
if he says that In* is not guilty, lie shall he remanded to gaol to 
await his trial in the usual course.

The amendment consists in the substitution of the words “tie shall tie 
remanded to gaol to await his trial in the usual course “ for ‘ ‘ the magistrate 
shall proceed as provided in sec. 7bti.” The section formerly provided that 
if a person charged under the preceding section with theft, etc., where the 
value of the property exceeds *10, pleads not guilty, the magistrate shall 
proceed as provided in sec. 7Nti. So proceeding, he could, in case of con
viction. impose a sentence of only six months' imprisonment (sec. 7b7), 
while if the prisoner pleaded guilty, he could, under sec. 700, impose the 
same punishment as if the case had been tried in the ordinary way The 
amendment does away with this anomaly. It takes away the jurisdiction of 
the magistrate to try such cases at all where the prisoner says he is not 
guilty. This makes the law as it was up to the time the (’ode was passed. It 
was thought best that in such serious cases as may arise under these sections, 
the magistrate should have jurisdiction to try only where the accused pleads 
guilty. It will be seen, however, that so far as magistrates in cities and 
towns are concerned, this Act largely extends their jurisdiction, making it 
the same in all the provinces as that of magistrates in Ontario under see. 7H5.

The direction in this section that the accused shall be “remanded to gaol 
to await his trial" does not take away the right of the accused to apply for 
and be granted bail. Senate Debates 1899, p. 547.

TUI. Magistrate may decide not to proceed sum
marily.—If, in any proceeding under this part, it appears to 
the magistrate that the offence is one which, owing to a previous 
conviction of the person charged, or from any other circum
stance, ought to lie made the subject of prosecution by indict
ment rather than to 1m* disposed of summarily, such magistrate 
may, before the accused jierson has made his defence, decide not 
to adjudicate summarily upon the ease; hut a previous convic
tion shall not prevent the magistrate from trying the offender 
summarily if he thinks fit so to do. K.S.C. c. 17b, s. 14.

Where- the offence is one which may be summarily tried by a police 
magistrate on consent, and the accused has consented and made his defence 
to the charge and been acquitted, it is no longer competent for the magis
trate to turn the proceedings into a preliminary inquiry and to accept the 
prosecutor’s recognizance to prefer an indictment. K. v. Burns (No. 2) 
(1901), 4 Can. Cr. Cas. 330 (Ont.).
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7*"i Election of trial by jury to be stated on war
rant of committal. -If, when his consent is necessary, the 
person charged elects to lw tried liefore a jury, the magistrate 
shall proceed to held a preliminary inquiry, as provided in 
Parts XI.IV. and XLW, and if the |ieraon charged is commit
ted for trial, shall state in the warrant of committal the fact of 
such election having lieon made. R.8.C. c. 176, s. 15.

1*3. Full defence allowed. —In every case of sum
mary proceedings under this part the person accused shall lie 
allowed to make his full answer and defence, and to have all 
witnesses examined and cross-examined by counsel or solici
tor. II.S.C. c. 176, s. 16.

The police nre not officers of the Crown, and have no right to take over 
a prosecution not instituted by them, nor has a police officer any right to 
act as an advocate except where he is the informant. Webb v. Catehlove, 
ftO J.P. 795.

Full answer and defence.]—See note to sec. 659 at p. 580.

1*4. Proceedings to be in open court.—Every court 
held by a magistrate for the pur|xises of this part shall lie an 
open public court.

As to excluding the public from the court room in certain cases, see 
sec. 550A.

1*.V Procuring attendance of witnesses. — The
magistrate liefore whom any person is charged under the provi
sions of this part may, by summons, require the attendance of 
any jierson as a witness upon the hearing of the case, at a time 
and place to lie named in the summons, and such magistrate 
may bind, by recognizance, all persons whom he considers 
necessary to lie examined, touching the matter of such charge, 
to attend at the time and place appointed by him and then and 
there to give evidence upon the hearing of such charge; and if 
any person so summoned, or required or Ixnind as aforesaid, 
neglects or refuses to attend in pursuance of such summons 
or recognizance, and if proof is made of such jieraon having 
been duly summoned as hereinafter mentioned, or bound by 
recognizance as aforesaid, the magistrate liefore whom such 
person should have attended may issue a warrant to compel his 
appearance ns a witness. II.S.C. c. 176, s. 18.

Res also secs. 581-595.
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7 !M> Service of summons. —Every sum nions issued under 
the provisions of this part may he served by delivering a ropy 
of the summons to the person summoned, or by delivering a 
copy of the summons to some inmate of such person's usual place 
of abode apparently over sixteen years of age; and every |s>rson 
so required by any writing under the hand of any magistrate 
to attend and give evidence as aforesaid, shall Is1 deemed to 
have lieen duly summoned. R.S.C. c. 170, s. 10.

To raise the question whether proper service has been made and juris
diction over the person acquired, certiorari is an appropriate remedy. H. 
v. Smith L.R. (1875), 10 l^.B. 604. Appeal is not an adequate remedy, be
cause the defendant, in order to assert his appeal, gives the court juris
diction over his person. Re Kuggles (1902), 5 Can. Cr. Cas. 163 (X.S.) : 
Kami v. Rockwell, 2 N.8.D. 199.

In R. v. Farmer, [1892] 1 Q.B. 627, a certiorari was granted because 
service of a summons was made at a house which the defendant had left for 
a residence in America, the former not being “ his last place of abode." 
Lord Esher, M.K., said: “ If there was no service of the summons, the 
magistrate had no jurisdiction to make an order on it.”

See also sec. 562.

HI. Dismissal of charge.—Whenever the magistrate 
finds the offence not proved, he shall dismiss the charge, and 
make out and deliver to the person charged a certificate under his 
hand stating the fact of such dismissal. R.S.C. c. 170, s. "JO.

7 its. Effect of conviction.—Every conviction under 
this part shall have the same effect as a conviction upon indict
ment for the same offence. R.S.C. c. 176, s. 22.

A summary conviction by a magistrate in respect of a charge under Part 
LV. of the Code, of an indictable offence which the magistrate has absolute 
jurisdiction to try without the consent of the accused, is subject to be 
empli red into upon habeas corpus and certiorari proceedings, notwithstand
ing this provision. R. v. St. Clair (1900), 3 Can. Cr. Cas. 551 (Ont. P.A.).

1## Certificate of dismissal a bar to further pro-
cekiuno.—Every i*>rson who obtains a certificate of dis
missal, or is convicted under the provisions of this part shall lie 
released from all further or other criminal proceedings for the 
same cause. R.S.C. c. 176, s. 23.

This section, formerly sec. 45 of 32 & 33 Viet., eh. 20, was held not to be 
ultra vires as interfering with civil rights. Wilson v. Cody re (1880), 26 
N.B.K. 516. That was an action of damages for assault and the defendant 
pleaded that an information had been laid against him by plaintiff before a 
magistrate in respect to the trespass declared on, and that the magistrate, 
after hearing, dismissed the information and gave the defendant a certificate 
of dismissal, whereby, and by force of the statute, he was released from the 
action. It was held on demurrer that the plea was insufficient in not stating 
that the complainant had prayed the magistrate to proceed summarily.
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HOO Proceeding» not to be void for defect in form.
— No conviction, Hcnlcnec or proceeding nmlcr the provision* 
of this |nirI slmll In* ipmshed for want of form; ami no warrant 
of commitment ii|niii a conviction shall In- held void hy reason of 
aiitv defect therein, it it is therein alleged that the offender has 
been convicted, and there is a good and valid conviction to sus 
lain the same. |{.N.( \ e. 17(1, s. 21.

Title section does not validate a tiv«* commitment if it recites a con 
vlotlon which Is on Iti faee I uval hi K % (llhaon (18V8), 2 Can. Ct ■ 

per Itose, .1,
A kiiinniiiry conviction hy u magistrate in respect uf n charge in which 

he Iiiin jurinillction only upon the consent of I In- nee unci I to a mi nun toy trial. 
in imt i it v a I i<| merely because it omits to *talc tluil tlm mcciinciI no coiini'uIciI, 
if in fact the coiiNimt wan given The oiulaaloii to alatc I he coiinciiI in the 
conviction In n *' want of form " which la curcil hy lliia accllon. It \ 
Portress (I WO), 1 t'an. Cr. l a*. Mil (N S.).

Where a conviction hy a police inaglatrnle on a " Niinnnary trial " of the 
accused miller I'art . ». * InipoaeN u longer term of iiiipriNoiinieiit than in 
aiithorlzeil hy law, the warrant of commitment cannot he anietnlcil, iin in 
such caae there la not " a valid conviction to auatalii the aainc.' It v 
Itamlolph ( IVOO), I t'an. t'r. t'aa. Itlfi (Hut.).

(Amendments of IUOO mid JWH. )
NO I Transmitting depositions, etc. The nmgihiinte 

ltdjtidicitiittg under the provisions of this part ahull Irnnsmit the 
conviction, or u dnplicnie of the certificate of dismissal, with 
the written eltarge, tlm depositions of witnesses for the prosei u 
lion and for ihe defence, and the atatenicnt of (lie accused, to 
the clerk of the jieuee or other proper otlieer for the tlislriel, 
city, county or place wherein the olTetice was committed, there 
to In* kept by the projier otlieer among the records of the (Jetterai 
or Quarter Sessions of the Pence, or of any court discharging 
the functions of a court of general or ipiarter sessions of the 
pence.

The former provlwlon was that the records wore to ho no lit to the next 
court of tlouerai orUuarter Herndon*. The amendment in adapted from sec 
833 in Part lA'I, "Juvenile OtTcndera." A former auh Noctlon (3) which 
excepted from the enactment police magistrate*, etc. ( IVOO, cli. Id), wan 
repealed aa of January I. I VO I, hv the ('ode Amendment Act of 1001, I IMw 
VII.. eh. 43.

In the Territories it waa held hy (Kouleaii, J., that if a conviction Iiiin 
heen tiled hy the magistrate under aoc. HOI in a court of superior criminal 
jurisdiction, a motion may he made to «piaali the same without the necessity 
of a writ of certiorari It. v. Ashcroft (INVV), 3 Can. Cr. Cas. IIHfl; hut in 
It. v. Monaghan ( I8V7), 3 Can. I'r. Cas 4H8, the full court of the Territories 
was eipially divided on the point.
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H0‘! Evidence of conviction or dismissal. A n,p\ «»!’ 
Hiii'li conviction, or ni hiii'Ii i*«*rtiti«'iil«' of dismissal, i*i,t*litii'il hv 
lliv projier olliivr of I lie court, or proved to In* a h'lie copy, 
lie hiillii'ii'iii evidence to prove a eonvietioii or 11i.^ini>snI for tin» 
offence meiilioueil therein, in anv legal proceedings. li.S.t 
C. I7tt, h. L’tt.

HO:i Restitution of property, lie magisiiaii hy 
xv In in i ill iv person lias Imnn eonvieteil under die provisions of this 
purl innv order restitution of the property stolen, or taken or 
ohtninoi! I»y false pretenees, in ailV ease in xvhii'h the eonrl lie fort) 
whom the |iei*son eonvieteil xvonlil IlllVe lieeii tried lull for the 
provisions of this part, might hv law order restitution. li.S.t ’. 
i I . I •.

MM Remand for further investigation. Whenever
any |iersoii is eharged hefore any jnstiee or justices of the |H*aee, 
xx’ifh any olTenee mentioned in section 7s,*t, and in the opinion 
of sueli justice or justices the ease is proper to he disposed of 
siimmarilv hv a magistrate, as herein provided, the justice or 
justices lie fore xvlmm such |H'rson is so charged max. it he or 
they see lit, remand sueli |m*i'soii for further examinai ion hefore 
the nearest magistrate in like manner in all respects as a jus 
lice or justices are authorized to remand a person accused for 
trial ill any court, under Part X I.V., section f»Ktl; hut no jus 
lice or justices of the peace, in any province, shall so remand 
any person for further examination or trial lie fore any such 
magistrate in any other province. Any |ierson so remanded for 
further examination lie fore a magistrate in any city, may he 
examined and dealt xvilli hv any other magistrate in the same 
city. R.8.V. c. 17(1, !8, ÎÎ9 and 1M),

HOA Non-nppcnrtmcc of accused under recogniz
ance. If any person antlered to go at large, upon entering 
into such recognizance as the justice or justices are authorized, 
under Part N LV., section f»N7, to take on the remand of a |*cr 
son accused, conditioned for his appearance In-fore a magistrate, 
does not, afterward* appear, pursuant to such roeognizamv, the 
magistrate liefore xvlmm lie should have ap|iearcd shall certify, 
under his hand on the hack of the recognizance, to the clerk of 
the pence of the district, county or place, or other proper officer, 
as the case may lie, the fact of such non up|ienranee, and such 
recognizance shall lie proceeded upon in like manner as other
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recognizances; am! such certificate -hall Ik- primu facia evi- 
delin' of such iinii-ap|*'arancc without proof of the signature 
of the magistrate thereto. R.S.C. e. 170, s. 31,

NOtt Application of fines. Repealed 11100.

HtH Forms to be used. —Every conviction or certificate 
may lie in the form (j(j, HR, or SS in schedule one hereto appli
cable to the case or to the like effect; and whenever the nature 
of the ease requires it, such forms may lie altered hv omitting the 
words stating the consent of the |«‘rsoii to lie tried liefore the 
magistrate, and by adding the mpiisitc words, stating the fine 
itn|ioscd, if any, and the imprisonment, if any, to which the 
person convicted is to lie subjected if the fine is not sooner paid. 
R.S.C. e. 170, s. 33.

Form QQ.—
CONVICTION.

Canada,
Province of , )
County of , /

He it rememliered that on the day of , in
the year , at , A. B., lieing charged liefore
me, the undersigned, , of the said (rily) (and con
senting to my trying the charge summarily), is convicted liefore 
me, for that he, the said A. B. f <f-c., etatiny the offence, and 
the lime and place when and where committed), and I adjudge 
the said A. 8., for his said offence, to lw> imprisoned in the 

, (and there kept to hard labour) for the term 
of .

(liven under my hand and seal, the day and year first above 
mentioned, at aforesaid.

J. 8., fsKAi"!
.7. P., (Name of County. I
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Form IU{.—

CONVICTION UPON A PLEA OP OITI.TY.

Canada,
County of , I
Province of , j

lie it rcmemliercd that on the day of , in
the year , at , A. It., U-ing charged before1
me, the underHigneil, , of the said (rill/) (and consent
ing to my trying the charge summarily), for that lie, the said 
A. 11. (dV., stating the offence, and the lime and fillin', u'licn 
and where committed), and pleading guilty to such charge, he 
is thereupon convicted liefure me of the said offence; and I 
adjudge him, the said A. It., for his said offence, to lie impris
oned in the (and there kept to hard labour) for the
term of

(liven under my hand and seal, the day and year first almve 
mentioned, at aforesaid.

,T. S., | seal. "I
(Name of County.)

Form NS.—
CERTIFICATE OF IIISXIISSAI..

< 'amnia.
Province of , )
County of . I

I, the undersigned, of the city (or «* the case may
he) of , certify that on the day of
in the year , at aforesaid, A. 11., I icing charged
liefure me (and consenting to my trying the charge summarily), 
for that he, the said A. R, (<i'r.. Hating the offence charged, 
and the time and place when and where alleged to hare been 
committed), I did, after having summarily tried the said 
charge, dismiss the same.

(liven under my hand and seal, this day of ,
in the year , at aforesaid.

,T. S.. [seal.]
J.P.. (Name of County.)

The conviction should be fmined in such terms as will shew upon the 
face of it that what was charged came under some statute which gives 
power to convict summarily. R. v. Clark (1802), 21 U.C.Q.B. M2.
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non Certain provisions not applicable to this Part
—The provisions of this Act relating to preliminary inquiries 
before justices, except as mentioned in sections SU4 and 803 and 
of Part LVIIL, shall not apply to any proceedings under this 
part. Nothing in this part shall affect the provisions of Part 
LVL, and this part shall not extend to persons punishable under 
that part so far as regards offences for which such persons may 
be punished thereunder. K.S.C. c. 170, ss. .‘$4 and 35.

This section prevents the application of any of the provisions as to 
appeals from summary convictions (secs. 879-884), to convictions under 
Part LV. (secs. 782-808). An appeal, therefore, does not lie from the 
decision of a police magistrate who tries a charge of theft summarily with 
the consent of the accused. R. v. Kgan (1800), I Can. <'r. Cas. 112 (Man.); 
with the exception of the special appeal from two justices now given hy the 
amendment to sec. 782 (ofi).

Under somewhat similar sections of the English Summary Jurisdiction 
Act of 1879, the practice was that there should he no appeal. In It. v. 
Justices of lx>ndon (1892), 17 Cox C.C., 526, 528, Lawrence, J., says the 
result is “ that the person who consents to he dealt with summarily, makes 
a bargain with the magistrate that he will leave the decision of the case to 
him, uietead of having the ewe tried by e jury.1’

Where a prosecution for being an inmate of a house of ill-fame has 
taken place before a police magistrate under section 783. and not under the 
part known as the Vagrancy Act, an appeal is precluded. R. v. Nixon 
( I INK)), 5 Can. Cr. Cas. 33 (Ont.).

6
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PART LVI.

THIAL OF JUVENILE OFFENDERS FOR INDICT
ABLE OFFENCES.

Sect.
809. Definition*.
810. Punishment for stealing.
811. Procuring appearance of accused.
812. Itcmand of accused.
813. Accused to elect how he shall he tried.
8Ilf. II lieu accused shall not he tried summarily.
815. Summons to witness.
816. Binding over witnesses.
817. Warrant against witness.
SIS. Service of smnmons.
819. Discharge of accused.
820. Bonn of conviction.
821. Further proceedings haired.
822. Conviction and recognizance to he filed.
823. Quarterly returns.
821t. Destitution of property.
825. Proceeding« when penalty imposed on accused is not

paid.
826. Costs.
827. Application of fines.
828. Costs to he certified by justices.
829. Application of this Bart.
830. No imprisonment in reformatory under this Bart.
881. Other proceedings against juvenile offenders not affected.

HO# Definitions. -In thin part. unless the context other- 
wine require»—

(a) The expression “ two or more justices,” or “ the jus
tices ” includes

(i.) in the Provinces of Ontario and Manitoba any 
judge of the county court living a justice of the |teaoo, 
police magistrate or stipendiary magistrate, or any two 
justices of the jivaee acting within their respective juris
dictions;
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(ii.) in the Province of Quebec any two or more 
justices of the peace, the sheriff of any district, except 
Montreal and Quebec, the deputy sheriff of Gaspe, and 
any recorder, judge of the Sessions of the Peace, police 
magistrate, district magistrate or stipendiary magistrate 
acting within the limits of their mqieetive jurisdic
tions ;

(iii.) in the Provinces of Nova Scotia, New Bruns
wick, Prince Edward island, and British Columbia, 
and in the District of Keewatin, any functionary or tri
bunal invested by the pro|>cr legislative authority with 
power to do acts usually required to lie done by two or 
more justices of the |ieace;

(iv.) in the North-West Territories, any judge of the 
Supreme Court of the said Territories, any two justices 
of the |ieace sitting together, and any functionary or 
tribunal having the powers of two justices of the peace ; 
(6) the expression “the common ga<>1 or other place of 

confinement ’’ includes any reformatory prison provided for 
the reception of juvenile offenders in the province in which 
the conviction referred to takes place, and to which, by the 
law of that province, the offender mav he sent. K.S.C. 
c. 177, s. 2.

If the charge he of an offence over which, if the offence charged lie true 
in fact, the magistrate has jurisdiction, the magistrate’* jurisdiction can
not he made to depend upon the truth or falsehood of the facts, or upon the 
evidence being sufficient or insufficient to establish the corpus delicti 
brought under investigation. Cave v. Mountain, 1 M. & 0. 257. And on 
a habeas corpus to which a proper commitment in execution is returned, the 
court never enters into the question whether the magistrate has drawn the 
right conclusion from the evidence, when there was evidence. R. v. Munro 
(1864), 24 U.C.Q.B. 44.

*10. Punishment for stealing. —Every person charged 
with having committed, or having attempted to commit any 
offence which is theft, or punishable as theft, and whose age, at 
the period of the commission or attempted commission of such 
offence, does not, in the opinion of the justice liefore whom he 
is brought or appears, exceed the age of sixteen years, shall, 
upon conviction thereof in open court, upon his own confession 
or upon proof, liefore any two or more justices, lie committed 
to the common gaol or other place of confinement within the 
jurisdiction of such justices, there to lie imprisoned, with or 
without hard labour, for any term not exceeding three months, 
or, in the discretion of such justices, shall forfeit and pay such



Juvenile Okkendebn.1‘art LV1. I§ HI#] 703

sum, not exceeding twenty dollars, as such justices adjudge. 
K.S.C. e. 177, «. 3.

The power of determining the itge or apparent age of the aecuaed is 
given exclusively to the justice; and a conviction will not be held had for 
the omission to state that the accused is under the age of sixteen years. 
It. v. (juinn (1900), 30 Can Law Jour. 044 (N.H.).

Mil Procuring appearance of accused. Whenever 
any person, whose age is alleged not to exceed sixteen years, 
is charged with any offence mentioned in the next preceding 
section, on the oalh of a credible witness, Is fore any justice 
of the |HNioe, such justice may issue his summons or warrant to 
summon or to apprehend the |s'rson so charged, to up|«‘ar liefore 
any two justices of the |icaoo, at a time and place to Is* named 
in sueli summons or warrant. R.8.C. e. 177, s. 4.

Ml"l. Remand of accused. Any justice of the peace, if 
he thinks fit, may remand for further examination or f,,r trial, 
or suffer to go at large, upon his finding sufficient sureties, any 
such peraon charged before him with any such offence as afore
said.

•1. Every sueli surely shall Is1 bound by recognizance condi
tioned for the appearance of such |ierson Is fore the same or 
some other justice or justices of the peace for further examina
tion, or for trial liefore two or more justices of the |ieaee as 
aforesaid, or for trial by indictment at the proper court of 
criminal jurisdiction, as the ease may Is1.

3. Every such recognizance may lie enlarged, from time to 
time, by any such justice or justices to such further time as lie 
or they appoint; and every such ris-ognizuiiec not so 
enlarged shall ls‘ discharged without fee or reward, when the 
person has ap|>carcd according to the condition thereof. R.S.C.
c. 177, ss. r>, 6 and 7.

Mill. Accused to elect how he shall be tried. The
justices ls-forc whom any |s'rson is charged and proceeded 
against under the provision of this part before such |w-rson is 
asked whether he has any cause to show why lie should not lie 
convicted, shall say to the jwrson so charged, these words, or 
words to the like effect:

“ We shall have to hear what yon wish In say in answer to 
the charge against von; hut if you wish to !»• tried by a jury, 
you must object now to our deciding u|«ni it at mice."
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And if such person, ur a parent or guardian of such jier- 
aon, then ohjects, no further proceedings shall lie hail under the 
provisions of this part ; but the justices may deal with the case 
according to the provision set out in Parts XI.IV. and XLW, 
us if the accused were I adore them thereunder. R.S.C. c. 177, 
s. 8.

Ur a parent or guardian.As to the trial of juvenile» pee seen. 550 ami 
550a.

* 14 When accused shall not be tried summarily.
If the justices are of opinion, before the jierson charged has 
made his defence, that the charge is, from any eureumstanee, 
a (it subject for prosecution by indictment, or if the |*'rson 
charged, u|aiu being railed upon to answer the charge, objects 
to the case ladng summarily disguised of under the provisions 
of this part, the justices shall not deal with it summarily, but 
may pria-ccd to hold a preliminary inquiry, us provided in 
Parts X 1,1V. and XI,V.

-, In ease the accused has elected to be tried by a jury, the 
justices shall state in the warrant of commitment the fact of 
such election having Iw-cn made. K.S.C. e. 177, s. 9.

Summons to witness. Any justice of the peace 
may, by summons, nspiire the attendance of unv gierson as a 
witness u|wm the hearing of any case liefore two justices, under 
the authority of this part, at a time and place to lie named in 
such summons. R.S.C. c. 177, s. 10.

MHS Binding over witness.—Any such justice may 
require and hind by recognizance every gierson whom he con 
aiders necessary to lie examined, touching the matter of such 
charge, to attend ut the time and place apgiointed by him and 
then and there to give evidence upon the hearing of such charge. 
R.S.C. c. 177, s. 11.

MM Warrant against witness. -If any peraon so sum
moned or required or bound, as aforesaid, neglects or refuses 
to attend in pursuance of such summons or recognizance, and if 
proof is given of such person having lieen duly summoned, as 
hereinafter mentioned, or hound by recognizance, as aforesaid, 
either of the justices liefore whom such person should have 
attended, may issue a warrant to compel his npgiearanee as a wit
ness. R.S.C. c. 177, s. 12.
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N1H Service of summons. -Every summons issued under 
tLe authority of this part may be served by delivering a 
copy thereof to the person, or to some inmate, apparently over 
sixteen years of age, at such person's usual place of ataxic, and 
every person so required by writing under the band or hands 
of any justice or justices to attend and give evidence as afore
said, shall be deemed to have been duly summoned. R.8.C. 
c. 177, s. 13.

HI» Discharge of accused. If the justices, upon the 
hearing of any such case deem the offence not proved, or that it 
is not expedient to inflict any punishment, they shall dismiss 
the person charged—in the latter ease on his finding sureties for 
his future good liehaviour, and in the former ease without sure
ties, and then make out and deliver to the jiersnn charged a 
certificate in the form TT in schedule one to this Act, or to the 
like effect, under the hands of such justices, stating the fuel of 
such dismissal. R.S.C. c. 177, a. 14.

Form TT.—

CERTIFICATE OK DISMISSAL.

Canada, 
Province of 
County of

| , justices of
the |x-ace for the of 

I , (or if fi recorder,
tl’-r., I, a of the of
at , in the said , of
iik I hr roar may he), do hereby certify that on 
the day of , in the year ,
at , in the said , of ,
A. R. was brought liefore us, the said justices 
(or me, the said ), charged with the
following offence, that is to say ( hrrr Klalr 
brirfly Ihr parlinilan of (hr charye), ami that 
we, the said justices, (or I, the said )
thereupon dismissed the said charge,

(liven under our hands and seals (or my hand 
and seal) this day of , in the year

at aforesaid.
.T. P. r.sKAt.1 
,T. R. fsEAt-l 

or S. ,T. I"SEAL.j
4A-cam. eons.
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M'iO. Form of conviction. -Tin- justice# before whom 
any person is summarily convicted of any offence liereinlicfore 
mentioned, may cause the conviction to be drawn up in the form 
UU in schedule one hereto, or in any other form to the same 
effect, and the conviction shall lie good and effectual to all 
intents and purposes.

2. No conviction shall be quashed for want of form, or 
removed by certiorari or otherwise into any court of record; 
and no warrant of commitment shall lie held void by reason of 
any defect therein, if it is therein alleged that the person has 
been convicted, and there is a good and valid conviction to sus
tain the same. R.S.C. c. 177, ss. Ill and 17.

Fobm UU.—
CONVICTION.

Canada,
Province of , (
County of , I

Be it remembered that on the day of , in
the year , at , in the county of ,
A. B. is convicted liefore ns, .1. P. and ,1. R., justices of the 
peace for the said county (or me, S. J., recorder, of the 

, of , or at the case may be) for that he, the
said A. B., did (specify the offence and the time and place, when 
and where the same was committed, as the ease may be, but 
without setting forth the evidence), and we. the said ,T. P. and 
,T. R. (or I, the said S. .1.), adjudge the said A. B., for his 
said offence, to lie imprisoned in the for to lie imprisoned
in the , and there kept at hard labour), for the spare
of , (or we) (or I) adjudge the said A. B., for his
said offence, to forfeit and pav (here state the penalty actually 
imposed), and in default of immediate payment of the said 
sum, to lie imprisoned in the (or to he imprisoned
in the , and kept at hard labour) for the term of ,
unless the said sum is sooner paid.

Given under our hands and seals (or my hand and seal), 
the day and year first above mentioned.

J. p. r*EA!..)

.T. R. [seal."1

or S. ,T. [seal.]
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Defendant was convicted before the stipendiary magistrate of the « it y 
of Halifax of the offence of stealing the sum of #10 and was sentenced to 
be imprisoned for the term of three years in the Halifax Industrial School, 
a reformatory for boys of the Protestant faith. His discharge was sought 
upon habeas corpus on the grounds that the conviction did not shew that 
defendant was a Protestant or that he was under the age of sixteen years. 
The application was refused, the court holding that the intention of sec. 
h-11 was to dispense with recitals and averments in the particulars mentioned 
and that the words “ shall be good and effectual to all intents and pur
poses " might be regarded as the equivalent of a legislative declaration that it 
should not be necessary to refer in the conviction to the age of the party, 
or to the justice's opinion on that subject. K. v. t^uinn (11*00), :iti fail. 
Law .lour. 044.

S'il. Further proceeding barred. Every i«rsou who 
obtains such certificate of dismissal, or is so convicted, shall 
ho released from all further or other criminal proceedings for 
the same cause. R.S.C. e. 177, s. 15.

This section is similar to sec. 709 in Part LV. as to summary trials. See 
note to sec. 700.

S'i'i. Conviction and recognizances to be filed. The
justices before whom any person is convicted under the pro
visions of this part shall forthwith transmit the conviction and 
recognizances to the clerk of the |>enne or other proper officer, for 
the district, city, county or union of counties wherein the offence 
was committed, there to he kept by the proper officer among the 
records of the court of General or Quarter Sessions of the Peace, 
or of any other court discharging the functions of a court of 
General or Quarter Sessions of the Peace. R.8.C. c. 177, s. 18.

K'itt Quarterly returns. -Every clerk of the peace, 
or other pro|ier officer, shall transmit to the Minister of Agri
culture a quarterly return of the names, offences and punish
ments mentioned in the convictions, with such other particu
lars as arc, from time to time, required. R.S.C. c. 177. s. 19.

N'£4 Restitution of property. No conviction under 
the authority of this part shall lie attended with any forfeiture, 
except such penalty ns is imposed by the sentence ; hut when
ever any person is adjudged guilty under the provisions of this 
part, the presiding justice mav order restitution of property in 
respect of which the offence was committed, to the owner thereof 
or his representatives.

2. If sueli property is not then fortheoming. the justices, 
whether they award punishment or not, may inquire into and 
nseertain the value thereof in money; and, if they think proper.
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order payment of such sum of money to the true owner, by the 
person convicted, either at one time or by instalments, at such 
periods as the justices deem reasonable.

3. The person ordered to pay such sum may be sued for the 
same as a debt in any court in which debts of the like amount 
are, by law, recoverable, with costs of suit, according to the 
practice of such court. B.S.C. e. 177,- ss. 20, 21, and 22.

See also secs. 837 and 838.
Crown witnesses in Ontario.]—By R.S.O. 1897, c. 105, it is provided 

that in case of a prosecution for treason or felony (i.e. an offence which 
would have been designated a felony before the Code, see sec. 535), or any 
offence which is punishable by imprisonment only, or any offence for which 
whipping may be imposed, the judge who holds the court before which the 
prosecution or trial for the offence takes place, may grant to any one who 
attends on recognizance,or subpoena, or on request of the Crown Counsel, 
to give evidence, or who gives evidence on the part of the Crown, an order 
for payment of such sum of money as to the judge seems reasonable and 
sufficient to compensate the witness for his costs and charges in attending 
as such witness; but such sum shall not exceed the amount then payable to 
the like witnesses in civil cases in the High Court, R.S.O. c. 105, s. 3. 
But this is not to be construed as entitling a witness in any case to which 
the Act applies to require payment of any sum of money previous to the 
determination at such court of the prosecution or trial at which he attends 
as a witness. Ibid., sec. 17.

Where no bill of indictment has been preferred, or where the trial has 
not been proceeded with, the court may make a similar order in favour of 
any person who, in the opinion of the court, bona fide attended the court in 
obedience to a recognizance or subpoena. Ibid., sec. 4.

The order is not to be made except on a certificate by the counsel, if any, 
for the Crown in the case, and by the County Crown Attorney (unless the 
County Crown Attorney is also the counsel for the Crown, and certifies as 
such) ; and the certificate shall contain the particulars necessary in the 
affidavit required in civil cases to entitle a party to disbursements to 
witnesses and shall be to the like effect; but the court may require further 
evidence, and shall have a discretion to grant or refuse the order. If the 
County Crown Attorney is absent, and for this or for some other reason 
some other person is acting for him, the certificate of the latter may be 
given instead of the certificate of the County Crown Attorney. Ibid., sec. 5.

The order may embrace any number of witnesses and any number of 
cases, or may be for one witness only. Ibid., sec. 6.

Every order for payment shall be forthwith made out and delivered by 
the proper officer of the court, and shall be directed to the treasurer of the 
county in which the offence was committed, or was supposed to have been 
committed: or if the offence was committed or was supposed to have been 
committed in a city, or in a town separated for municipal purposes from 
the county, the order shall be directed to the treasurer of the city or town. 
Ibid., sec. 7.

In case the trial takes place in a county other than the county in which 
the offence was committed, the treasurer of the county in which the trial 
takes place, if applied to by the witnesses, shall forthwith pay the money 
in the first instance out of the funds of the municipality in his hands, and 
shall forthwith be reimbursed by the treasurer to whom the order is directed. 
Ibid., sec. 9.

Is case witness fees paid under the provisions of this Act are, by virtue 
of the judgment of the court, afterwards recovered from the prosecutor or
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défendant, tlie same shall he repaid to the muuk'ipulity, and one-third 
accounted for by the municipality to the frown. Ibid., sec. lit.

Criminal justice accounts it Ontario.]—The expenses of the administration 
of justice in criminal matters in the Province of Ontario and the amount of 
fees payable to public officers in respect thereof out of county or other 
public funds are regulated by the Ontario Statutes. R.S.O. 1H07, ch. 101 
to 104. inclusive.

Ht.V Proceedings when penalty imposed on accused 
is not paid.—Whenever the justices adjudge any offender to 
forfeit and pay a pecuniary penalty under the authority of this 
part, and such penalty is not forthwith paid they may, if tliev 
deem it expedient, appoint some future day for the payment 
thereof, and order the offender to be detained in safe custody 
until the day so appointed, unless such offender gives security 
to the satisfaction of the justices, for his appearance on such 
day ; and the justice may take such security by way of recog
nizance or otherwise in their discretion.

2. If at any time so appointed such penalty has not been 
paid, the same or any other justices of the peace may, by war
rant under their hands and seals, commit the offender to the 
common gaol or other place of confinement within their juris
diction, there to remain for any time not exceeding three 
months, reckoned from the day of such adjudication. R.S.C. 
c. 177, ss. 23 and 24.

N'iti. Costs.—Repealed 1900.

N‘iî Application of fines. -Repealed 1900.

N‘iH. Costs to be certified by justice.—The amount 
of expenses of attending before the justices and the compensa
tion for trouble and loss of time therein, and the allowances 
to the constables and other peace officers for the apprehension 
and detention of the offender, and the allowances to lie paid to 
the prosecutor, witnesses and constables for attending at the trial 
or examination of the offender, shall lie ascertained by and cer
tified under the hands of such justices; hut, the amount, of the 
costs, charges and expenses attending any such prosecution, to he 
allowed and paid as aforesaid, shall not in any one ease exceed 
the sum of eight dollars.

2. Every such order of payment to any prosecutor or other 
person, after the amount thereof has been certified by the proper 
justices of the peace as aforesaid, shall be forthwith made out
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and delivered by the said justices or one of them, or by the 
clerk of the peace or other proper officer, as the case may lie, to 
such prosecutor or other person, upon such clerk or officer being 
paid his lawful fee for the same, and shall he made upon the 
officer to whom fines imposed under the authority of this part 
are required to he paid over in the district, city, county or union 
of counties in which the offence was committed, or was supposed 
to have been committed, who, iqioii sight of every such order, 
shall forthwith pay to the person named therein, or to any other 
person duly authorized to receive the same on his behalf, out of 
any moneys received by him under this part, the money in such 
order mentioned, and he shall be allowed the same in his 
accounts of such moneys. R.S.C. c. 177, ss. 28 and 29.

H'iik Application of this Part.—The provisions of this 
part shall not apply to any offence committed in the Provinces 
of Prince Edward Island or British Columbia, or the District 
of Keewatin, punishable by imprisonment for two years and 
upwards; and in such provinces and district it shall not be 
necessary to transmit any recognizance to the clerk of the 
peace or other proper officer. R.S.C. c. 177, s. 30.

HltO No imprisonment in reformatory under this 
Part.—The provisions of this part shall not authorize two or 
more justices of the peace to sentence offenders to imprisonment 
in a reformatory in the Province of Ontario. R.S.C. c. 177, 
s. 31.

Hill Other proceedings against juvenile offenders 
not affected.—Nothing ill this part shall prevent the sum
mary conviction of any person who may he tried thereunder 
before one or more justices of the pence, for any offence for 
which he is liable to bn so convicted under any other part of this 
Act, or under any other Act. R.S.C. c. 177, s. 8, part.
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PAST LVII.

COSTS AND PECUNIARY COMPENSATION—REST 1- 
TUTION OF PROPERTY.

Sect.
832. Costs.
833. Costs in case of libel.
83Ji. Costs on conviction for assault.
835. Taxation of costs.
836. Compensation for loss of property.
S37. Compensation to bona fide purchaser of stolen property. 
838. Restitution of stolen property.

(Amendment of 1900.)

8314. Costs.—Any court by which any .judge under L’art 
LIV., or magistrate under Part T.V., by whom judgment is 
pronounced or recorded, upon the conviction of any person for 
treason, or any indictable offence, in addition to such sentence as 
may otherwise by law be passed, may condemn such person to 
the payment of the whole or any part of the costs or expenses 
incurred in and about the prosecution and conviction for the 
offence of which he is convicted, if to such court or judge it 
seems fit so to do; and the court or judge may include in the 
amount to be paid such moderate allowance for loss of time as 
the court or judge, by affidavits or other inquiry and exam
ination, ascertains to be reasonable ; and the payment of such 
costs and expenses, or any part thereof, ma\r be ordered bv the 
court or judge to be made out of any moneys taken from such 
person on his apprehension (if such moneys are his own), or 
may be enforced at the instance of any person liable to pay or 
who has paid the same in such and the same manner (subject to 
the provisions of this Act) as the payment of any costs ordered 
to be paid by the judgment or order of any court, of competent 
jurisdiction in any civil action or proceeding may for the time 
being so enforced : Provided, that in the meantime, and until 
the recovery of such costs and expenses from the person so con
victed as aforesaid, or from his estate, the same shall he paid 
and provided for in the same manner as if this section had not
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been passed ; and any money which is recovered in respect 
thereof from the person so convicted, or from his estate, shall be 
applicable to the reimbursement of any person or fund by whom 
or out of which such costs and expenses have been paid or 
defrayed.

N;W. Costs in libel case. -In the case of an indictment 
or information by a private prosecutor for the publication of a 
defamatory libel if judgment is given for the defendant, he 
shall Im* entitled to recover from the prosecutor the costs incur
red by him by reason of such indictment or information, either 
bv warrant of distress issued out of the said court, or by action 
or suit as for an ordinary debt. R.S.C. c. 174, ss. 153 and 154.

The mere fact that the Crown prosecutes in this country by a counsel it 
appoints for the purpose will not necessarily make it a proceeding not 
carried on by or for a nrivate prosecutor, within the proper meaning of the 
statute, otherwise every criminal prosecution in Ontario would be a Crown 
prosecution, and this enactment be of no kind of use. Adam Wilson, J., in 
R. v. Patteson (1875), 36 U.C.Q.B. 129, 150.

See also note to sec. 669.

n:*4. Costs on conviction for assault.—If a person 
convicted on an indictment for assault, whether with or without 
battery and wounding, is ordered to pay costs as provided in 
section 832, he shall be liable, unless the said costs are sooner 
paid, to three months’ imprisonment, in addition to the term of 
imprisonment, if any, to which he is sentenced for the offence, 
and the court may, by warrant in writing, order the amount 
of such costs to be levied by distress and sale of the goods and 
chattels of the offender, and paid to the prosecutor, and the 
surplus, if any, arising from such sale, to the owner ; and if 
such sum is so levied, the offender shall be released from such 
imprisonment. R.S.C. <•. 17 I. ss. 248 and 240.

Taxation of costs. Any costs ordered to be paid 
by a court pursuant to the foregoing provisions shall, in case 
there is no tariff of fees provided with respect to criminal pro
ceedings, be taxed by the proper officer of the court, according 
to the lowest scale of fees allowed in such court in a civil suit.

2. If such court has no civil jurisdiction, the fees shall be 
those allowed in civil suits in a superior court of the province 
according to the lowest scale.

Taxation of costs.]—The person filling the office of Commissioner of the 
Dominion Police has, as such, no legal capacity to represent and act on 
behalf of the Crown, and in laying an information in which he desig-
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nattid himself as such Commissioner of the Dominion Police he acted as 
a private individual and not as the legal representative of the Crown, 
although he declared that he was acting as such commissioner on behalf of 
the Sovereign. The accused having been discharged, and the com
missioner having hound himself by recognizance to prefer and prosecute 
an indictment on the charge contained in his information, and the grand 
jury having thrown out the bill of indictment, the commissioner was held 
to be personally liable under sec. 595 for the costs incurred by the accused 
on the preliminary enquiry and before the Court of (Queen’s Bench. It. v. 
St. Louis 118971, i Can. Cr. Cas. 1 il (Que.).

The costs allowed were not the fees and disbursements paid by the 
accused to his counsel, such payment being a matter between client and 
counsel, but such costs as were held by analogy with the costs allowed in 
civil suits to be costs recoverable from a losing party. Such costs should 
be taxed according to a tariff made for criminal proceedings, and in the 
absence of such tariff they are to be taxed in the discretion of the judge, by 
implication, according to the spirit of the provisions contained in this 
section. Ibid.

The inference from the last mentioned case is that sec. 895 applies only 
to costs awarded under sections 832 to 834 inclusive, the only sections pre
ceding it in part LVII.

But qurere whether the words “ foregoing provisions ” are not in them
selves wide enough to include all preceding sections of the Code, instead 
of being applied to the preceding sections of part LVII. alone.

The word “foregoing” is synonymous with the word “preceding” 
(Century Diet.) ; and the latter word is not confined to the next preceding 
sections. Attorney-General v. Temple (1896), 29 N.8.H. 279.

In all proceedings under these rules the party entitled to costs shall tax 
the same according to the scale in force in the Supreme Court, and if no 
provision is made for work done under these rules, then the taxing officer 
shall allow such reasonable amount according to scale in force, or as near 
thereto as circumstances will admit of. B.C. Rule 61.

s:t« Compensation for loss of property.—A court 
on the trial of any person on an indictment may, if it thinks 
fit, upon the application of any person aggrieved, and immedi
ately after the conviction of the offender, award any sum of 
money, not exceeding one thousand dollars, by way of satisfac
tion or compensation for any loss of property suffered by the 
applicant through or by means of the offence of which such per
son is so convicted ; and if the amount awarded for such satisfac
tion or compensation shall be deemed a judgment debt due to 
the ]>erson entitled to receive the same from the person so con
victed, and the order for payment of such amount tnav lie 
enforced in such and the same manner as in the case of any 
costa ordered bv the court to lie paid under section 8.32. 33-34 
V. (U.K.) c. 23, s. 4.

Compensation or restitution.]—See note to sec. 838.
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Hîtî Compensation to bona fide purchaser of stolen 
property.—\\ lien any prisoner lias been convicted, either 
summarily or otherwise, of any theft or other offence, including 
the stealing or unlawfully obtaining any property, and it 
appears to the court, by the evidence, that the prisoner sold such 
property or part of it to any person who had no knowledge that 
it was stolen or unlawfully obtained, and that money has been 
taken from the prisoner on liis apprehension, the court may, on 
application of such purchaser and on restitution of the property 
to its owner, order that out of the money so taken from the pris
oner (if it is his) a sum not exceeding the amount of the pro
ceeds of the sale be delivered to such purchaser. li.S.f '. c. 174, 
s. 251.

SUS Restitution of stolen property.—If any person 
who is guilty of any indictable offence in stealing, or knowingly 
receiving any property, is indicted for such offence, by or oil 
behalf of the owner of the property, or his executor, or adminis
trator, and convicted thereof, or is tried before a judge or jus
tice for such offence under any of the foregoing provisions and 
convicted thereof, the property shall be restored to the owner or 
his representative.

2. In every such case, the court or tribunal before which 
such person is tried for any such offence, shall have power to 
award, from time to time, writs of restitution for the said 
property, or to order the restitution thereof in a summary man
ner ; and the court or tribunal may also, if it sees fit, award resti
tution of the property taken from the prosecutor, or any witness 
for the prosecution, by such offence although the person indicted 
is not convicted thereof, if the jury declares, as it may do, 
or if, in case the offender is tried without a jury it is proved 
to the satisfaction of the court or tribunal by whom he is tried, 
that such property belongs to such prosecutor or witness, and 
that he was unlawfully deprived of it by such offence.

3. If it appears before anv award or order is made, that 
any valuable security has been bona fide paid or discharged by 
any person liable to the payment thereof, or being a negotiable 
instrument, has been bona fide taken or received by transfer or 
delivery, by any person, for a just and valuable consideration, 
without any notice or without any reasonable cause to suspect 
that the same had, by any indictable offence, been stolen, or if 
it appears that the property stolen has been transferred to an 
innocent purchaser for value who has acquired a lawful title
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thereto, the court or tribunal shall not award or order the resti
tution of such security or property.

(Amendment of 1803.)
4. Nothing in this section contained shall apply to the case 

of any prosecution of any trustee, banker, merchant, attorney, 
factor, broker or other agent intrusted with the possession of 
goods or documents of title to goods, for any indictable offence 
under sections 320 or 363 of this Act. R.S.C. e. 174, s. 2f>0.

Awarding restitution of stolen property.] —To entitle the aggrieved party 
to an order for the restitution to him of money found on the prisoner con
victed of stealing money from the person, proof must lie adduced identi
fying the money so found as the money which was stolen. K. v. llaverstock 
(1901), 5 Can. Cr. Cas. 113, per Wallace, Co..I., at Halifax.

Where the accused was convicted of the theft of hank notes but there 
was no evidence to identify the same with the bank notes found on and 
taken from the prisoner at the time of arrest, and no application was made 
immediately after the conviction for an order of compensation to the prose
cutor for his loss, an order may be properly made ex parte for the restora
tion to the prisoner of the money so taken from him. Ibid.

Where it is impossible to identify the money found on the prisoner as 
the stolen money, and the prisoner claims the money as his own, the proper 
course for the prosecutor to take is to apply, under sec. 836, immediately 
after the conviction of the prisoner, for compensation for loss of property, 
and thus obtain an order that the money of the prisoner shall be paid to him 
to such extent as will compensate him for the loss sustained.

The summary power of the court under this section exists only where the 
prisoner is convicted. The criminal court had by the common law no 
power to order restitution to the owner of the property where the prisoner 
is acquitted. R. v. McIntyre (1877), 2 P.E.I. 154, 157. And it does not 
extend in cases of conviction to property other than that in respect of which 
the charge was brought. R. v. Corporation of London (1858), K. B. & E. 
509: R. v. Pierce (1858), Bell C.C. 235.

Current coin stolen and passed as currency to innocent persons is not 
subject to restitution. Moss v. Hancock, [1899] 2 (j.B. 111. But a coin 
which was sold by the thief as an article of vertu and which had not been 
passed into circulation as current coin mav be ordered to be returned to the 
owner in like manner as other stolen property. Ibid.

Where money taken from a prisoner on his arrest is admitted by the 
Crown authorities not to be required for the purpose of evidence at the trial 
the court mav order it to be restored to the prisoner. R. v. Harris, 1 
B.C.R., pt. 1, p. 255.

Property.']— The expression property includes not only such property as 
was originally in the possession or under the control of any person, but also 
any property into or for which the same has been converted or exchanged 
and anything acquired by such conversion or exchange whether immediately 
or otherwise. Sec. 3 (v).
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PART LVIII.

SUMMARY CONVICTIONS.
Sect.
839. Interpretation.
81)0. Application.
841. Time within which proceedings shall be commenced.
842. Jurisdiction.
843. Hearing before justices.
844- Baching warrants.
845. Informations and complaints.
8h6. Certain objections not to vitiate proceedings.
847. Variance.
848. Execution of warrant.
849. Hearing to be in open court.
850. Counsel for parties.
851. Witnesses to be on oath.
852. Evidence.
853. Non-appearance of accused.
854- Non-appearance of prosecutor.
855. Proceedings when both parties appeal
866. Arraignment of accused.
857. Adjournment.
858. Adjudication by justice.
859. Form of conviction.
8G0. Disposal of penalties on conviction of joint offenders.
861. First conviction in certain cases.
862. Certificate of dismissal.
863. Disobedience to order of justice.
864- Assaults.
865. Dismissal of complaint for assault.
866. Release from further proceedings.
867. Costs on conviction or order.
868. Costs on dismissal.
869. Recovery of costs when penalty is adjudged.
870. Recovery of costs in other cases.
871. Fees.
872. Provisions respecting convictions.
87S. Order as to collection of costs.
874. Endorsement of warrant of distress.
875. Distress not to issue in certain cases.
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876. Remand of defendant when distress is ordered.
877. Cumulative punishments.
878. Recognizances.
879. Appeal.
880. Conditions of appeal.
881. Proceedings on appeal.
882. Appeal on matters of form.
888. Judgment to be upon the merits.
881f. Costs when appeal not prosecuted.
885. Proceedings when appeal fails.
886. Conviction not to be quashed for defects of form.
887. Certiorari not to lie when appeal is taken.
888. Conviction to be transmitted to Court of Appeal.
889. Conviction not to be held invalid for irregularity.
890. Irregularities within the preceding section.
891. Protection of justice whose conviction is quashed.
892. Condition of hearing motion to quash.
898. Imperial Act superseded.
894. Judicial notice of proclamation.
895. Refusal to quash.
896. Conviction not to be set aside in certain eases.
897. Order as to costs.
898. Recovery of costs.
899. Abandonment of appeal.
900. Statement of ease by justices for review.
901. Tender and payment.
902. Returns respecting convictions and moneys received.
903. Publication, etc., of returns.
904. Prosecutions for penalties under the preceding section.
905. Remedies saved.
906. Defective returns.
907. Certain defects not to vitiate proceedings.
908. Preserving order in court.
909. Resistance to execution of process.

SîtiK Interpretation,—In this part unless the context 
otherwise requires—

(a) the expression “ justice ” means a justice of the 
peace, and includes two or more justices if two or more 
justices act or have jurisdiction, and also a police magistrate, 
a stipendiary magistrate and any person having the power or 
authority of two or more justices of the peace ;
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(6) the expression “ clerk of the peace ” includes the 
proper officer of the court having jurisdiction in appeal 
under this part, as provided by section 879;

(c) the expression “ territorial division ” means district, 
county, union of counties, township, city, town, parish, or 
other judicial division or place;

(d) the expression “ district ” or “ county ” includes 
any territorial or judicial division or place in and for which 
there is such judge, justice, justice’s court, officer or prison 
as is mentioned in the context ;

(c) the expression “ common gaol ” or “ prison ” means 
any place other than a penitentiary in which persons charged 
with offences are usually kept and detained in custody. 
R.S.C. c. 178, b. 2.

Disqualification of justices.]—A justice of the peace is not disqualified hy 
the fact that he and the counsel for the prosecution are partners in the 
business of attorneys provided they have no joint interest in the fees earned 
by the counsel for the prosecution or in any fees payable to the justice on 
the trial of the information. Neither is it a ground of disqualification that 
the justice was appointed and paid by the town council at whose instance 
the complaint was made and the prosecution carried on, his salary being a 
fixed sum, not dependent on the amount of fines collected. R.v. Grimmer, in 
He Macdonald (1886), 25 N.B.H. 424.

Every person having a personal interest in any litigation, or having a 
direct or indirect motive for desiring a particular decision to be come to, 
should abstain from putting himself in such a position as that unconsciously 
to himself a bias adverse to the due administration of justice might take 
possession of his mind. R. v. Justices of Great Yarmouth (1881), L.R. 8 
Q.B.I). 525; R. v. Chapman (1882), 1 Ont. R. 582.

A magistrate who is engaged in the same kind of business as a trad 
prosecuted under a transient traders’ license law is thereby disqualified from 
adjudicating upon the charge. R. v. Leeson (1901), 5 Can. Cr. Cas. 184 
(Ont.).

Defendant was convicted of a breach of a by-law in selling land by 
auction without license; two of the four convicting justices were licensed 
auctioneers for the county and persisted in sitting after objection taken on 
account of interest, though the case might have been disposed of by one 
justice. It was held that they were indirectly interested in the result of the 
case, in so far as it was to their interest either to limit the number of persons 
acting as auctioneers in the town, or to confine the business of selling lands 
by auction to persons holding, as they did, auctioneer’s licenses, and the 
conviction was quashed with costs against the two justices. R. v. Chapman 
(1882), i Ont. l.‘. 582.

The magistrate must not unite in his own person the functions of judge 
and prosecutor. Monson’s Case, [1894] 1 Q.B. 750.

If a prosecution be brought for the benefit of a small class of privileged 
persons, of whom the magistrate is one, the conviction will be quashed on 
the ground of the pecuniary interest of the justice. R. v. Huggins, [1895]
1 Q.B. 563. But if the ordinary members of the society or association on 
whose behalf the prosecution is brought have no control over or responsi
bility for any prosecution brought by the society, the fact that the magistrate 
is one of the ordinary members will not suffice to disqualify him. Allinson
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v. General Council, [1894] 1 Q.B. 750. So where a prosecution was brought 
at the instance of the Incorporated Law Society, and a conviction obtained 
for falsely pretending to be n solicitor, but no part of the fine was payable 
to the society, it was held that the fact of one of the magistrates being a 
member of the society furnished no reasonable ground for supposing that 
he was biased, nor did it constitute him a party on whose behalf the prose
cution was taken or give him a pecuniary interest therein, although the 
society was under the liability of having an order for costs made against 
it. R. v. Burton, [1897] 2 tj.B. 408; R. v. Mayor of Deal, 4f> L.T. 4,'IU.

It has been held by the Supreme Court of New Brunswick that a stipen
diary magistrate is not disqualified from trying cases brought under the 
Canada Temperance Act, by reason of his being a ratepayer of the town 
into whose treasury the fines collected under the Act were payable. Ex 
parte Dorman (1898), 4 Can. Cr. Cas. 305, 34 C.L.J. 175; Ex parte Driscoll, 
27 N.B.R. 210, followed; Town of Moncton v. Hebert (1897), (N.B.), 
not reported, overruled.

That one of the convicting magistrates held the office of Liquor License 
Inspector in an adjoining district to that in which he adjudicated upon a 
charge under the Liquor License Act (N.B.) is no evidence of bins. Ex 
parte Michaud (1890), 32 C.L.J. 779.

The fact that a qui tam action is pending against the magistrate at the 
suit of the father of the accused is not a sufficient ground of bias. Ex parte 
Thomas Gallagher (1897), 33 C.L.J. 547.

The relationship, subsisting because of being married to sisters, between 
the magistrate and the chief inspector of licenses, who was the informant 
and prosecutor in the proceedings in which the conviction was made, will 
not disqualify the magistrate from hearing the case. R. v. Major (1897), 
33 C.L.J. 102 (8.C.N.8.).

Where one of the magistrates trying several connected charges of assault 
was married to a first cousin of one of the complainants, and the other com
plainants were acting as servants of the related complainant in the matter 
in which the assault arose, all the convictions were set aside on the ground 
of affinity. Campbell v. McIntosh (1872), 1 P.E.I. Rep. 423, per Hensley, J.

The justice of the peace before whom the information was laid, and who 
issued the summons was alleged to be interested; but the hearing took 
place before, ami the adjudication and conviction were made by another jus
tice whose qualification was not attacked, while the defendant pleaded to 
the charge and raised no objection to the validity of the proceedings until 
the application for a certiorari : it was held that the conviction could not be 
impugned. (R. v. Gibbon, G Q.B.D. 1G8, distinguished) ; R. v. Stone (1892), 
23 Ont. R. 46.

Where the defendant’s wife was the widow of the committing magis
trate’s deceased son, it was held that there was no relationship by affinity 
between the magistrate and the defendant to disqualify the magistrate from 
hearingthe case. Ex parte William Wallace (1887), 25 N.B.R. 593.

A magistrate is not disqualified from trying a case by reason of the fact 
that his salary is paid out of a municipal fund largely made up of fines 
imposed for the infraction of the statute under which the charge is laid: 
nor because of his being a ratepayer of the municipality to which, in case 
of conviction, the fine would be payable. Ex parte Gorman (1898), 4 Can. 
Cr. Cas. 305 (N.B.); R. v. Fleming, 27Ont. R. 122; Ex parte McCoy (1896), 
1 Can. Cr. Cas. 410 (N.B.) ; R. v. Hart (1887), 2 B.C.R. 264.

The fact that a convicting justice for an offence against the provisions 
of the Liquor License Act, 1896, is an inspector under the Act, but not for 
the district where the offence is alleged to have been committed, is not such 
an interest as to disqualify him. Ex parte Michaud (1896), 4 Can. Cr. Cas. 
569 (N.B.).
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When the magistrate's position would be a good ground of challenge to 
a juror for favour, he is disqualified to act. Ex parte Wallace, 27 N.ti.R. 
174; Ex parte doues, 27 N.B.lt. 552; Ex parte Hannah tlallagher (1898), 4 
Can. Cr. Cas. 48ti (N.B.).

It is sulficient to shew that the magistrate might have been influenced, 
and it need not appear that he was in fact influenced. R. v. Milledge, 4 
Q.B.D. 332; U. v. (laisford, [1892] 1 Q.B. 385.

A magistrate is disqualified from trying an information for an offence 
punishable on summary conviction where there is a bona tide action pending 
against him brought by the husband of the accused for alleged malicious 
conduct as a judicial officer and for assault. Ex parte Hannah (iallagher 
(1898), 4 Can. Cr. Cas. 48ti.

If the action against the justice is not bona fide but a mere sham to 
attempt to disqualify him, its pendency will not operate as a disqualification. 
Ibid.; Ex parte Scribner, 32 N.B.lt. 175.

The disqualification oFa justice arising from an action pending against 
him ceases when he has recovered judgment, though an execution 1ms issued 
which is unsatisfied. Ex parte Ryan (1894), 4 Can. Cr. ('as. 485 (N.B).

With the exception of where a magistrate acts upon view of an offence, 
he should not be a promoter of the prosecution, or be interested personally 
in the matter he is called on magisterially to investigate. It is contrary to 
natural justice that the judge should be interested in securing the convic
tion of the accused, or be iniluenced by any bias other than that produced 
by the evidence on the mind of one unpredisposed by any kind of interest 
to have his judgment so warped as to prevent his giving an impartial decision. 
If such an interest exists, the magistrate is disqualified from acting judicially, 
be the interest never so small. The court cannot weigh the interest or 
estimate its force. R. v. Hproule (1887), 14 Ont. R. 375, 381.

The mere fact of a magistrate being a druggist, and in that capacity 
tilling medical prescriptions containing small quantities of liquor, would not 
constitute a disqualifying interest in a prosecution for unlawfully selling 
intoxicating liquor without al icense. R. v. Richardson (1891), 20 Ont. R. 
514.

The connection of the magistrate with a society, which supplied funds 
part of which were used to make the purchase upon which the prosecution 
of illegal sale of liquor was based, because of his being an honorary member 
of the society but not entitled to take any part in its affairs, is not a ground 
of disqualification. R. v. Herrell (1898), 1 Can. Cr. Cas. 510 (Man.).

Where a conviction is set aside on the ground of disqualification of the 
magistrate costs are not generally given against him. R. v. Meyer, 1 
Q-B.D. 173; but they may be if he has been guilty of some gross impro
priety in the exercise of his summary jurisdiction. R. v. Ooodall, L.K. 9 
Q.B. 557, per Coekburn, C.J.; R. v. Klemp (1885), 10 Ont. R. 143, 158.

rowers of two justices.']—The Parliament of Canada has not the power to 
give to a provincial court a jurisdiction which is not within the scope of 
such court’s powers as established by the Provincial Legislature. Sec. 103 
of the Canada Temperance Act, R.S.C. 1886, ch. 106 (amended by 51 Viet., 
ch. 34, sec. 6) is therefore ultra vires of the Dominion Parliament in so far 
as it purports to confer jurisdiction upon parish court commissioners in 
New Brunswick to entertain prosecutions thereunder. Ex p. Flanagan 
(1899), 5 Can. Cr. Cas. 82 (N.B.).

A stipendiary magistrate is none the less a justice of the peace because 
he receives a stipend, nor is he any the less a justice because the policy of 
the legislature has been to give him the powers of two justices in order to 
facilitate the transaction by him of the business which would otherwise fall 
on the other justices. R. v. McFadden (1885), 6 N.S.R. 426.
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And the Camilla Temperance Act, 1S78, which provides that trials may 
be Imd before a stipendiary magistrate or any two oiht r justices of the peace 
for the county, does not by the use of the word "other" disqualify a 
stipendiary magistrate from sitting with another justice to tiv a case under 
that Act. K. v. Graham, (1 N.S.K. 455.

K40. Application.—Subject to any special provision 
otherwise enacted with respect to such offence, act or matter, 
this part shall apply to—

(a) every ease in which any person commits, or is sus
pected of having committed, any offence or act over which 
the Parliament of Canada has legislative authority, and for 
which such person is liable, on summary conviction, to 
imprisonment, fine, penalty, or other punishment ;

(b) every ease in which a complaint is made to any 
justice in relation to any matter over which the Parliament 
of Canada has legislative authority, and with respect to 
which such justice has authority hv law to make any order 
for the payment of money or otherwise. R.S.C. e. 178,

Jurisdiction of justices.]— The Dominion Parliament lias jurisdiction to 
confer pon justices of the peace appointed under provincial authority 
jurisdiction to summarily try criminal offences. K. v. Wipper (1001), 
5 Van. Vr. Cas. 17 (N.K.).

Section 1011 of the Canada Temperance Act, lt.H.C. (1880). ch. loti, as 
amended by 51 Viet. ch. 34, sec. <>, enabling any two justices of the peace to 
adjudicate upon prosecutions under that Act, is therefore intra vires of the 
Parliament of Canada. Ibid.

If the accused is in fact present before the magistrate, and the magis
trate lms jurisdiction over the person and the offence, lie may lawfully 
proceed with the hearing of the charge, notwithstanding that the warrant 
on which the accused was arrested was executed by a person not legally 
qualified for that purpose. Ex parte Giberson (1898), 4 Can. Vr. ('as. 537 
(N.B.).

As to cases of assault or battery in which a question of title to land 
arises, see sub-section 8 of section 842.

Corporations.]—11 has been held by the Supreme Court of New Brunswick 
that the procedure of the Criminal Code as to summary convictions does not 
apply to corporations, and that as regards charges of a criminal nature, a 
corporation is not within the statutory term “person," which by the Inter
pretation Act, R.S.C. 188(1, ch. 1. is declared to include "any corporation 
to whom the context can apply,” etc. Ex parte Woodstock Electric Light 
Co. (1898), 4 Can. Cr. Cas. 107.

But a different conclusion was arrived at by a Divisional Court of the 
High Court of Justice of Ontario in K. v. Toronto Ky. Co. (1898), 2 Can. 
Cr. Cas. 471, in which it was held that the procedure of the Code as to 
summary convictions applies as well to corporations as to natural persons, 
and that the fact that a portion of the remedy provided for the recovery of 
the penalty and costs is personal imprisonment does not prevent the appli
cation of the summary procedure in other respects to corporations.
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H41 Time within which proceedings shall be com
menced. -In the case of any offence punishable on summary 
conviction if no time is specially limited for making any com
plaint, or laying any information in the Act or law relating to 
the particular case, the complaint shall he made, or the informa
tion shall be laid within six months from the time when the 
matter of complaint or information arose, except in the North- 
West Territories, where the time within which such complaint 
may be made, or such information may be laid, shall be 
extended to twelve months from the time when the matter of the 
complaint or information arose. 52 V., c. 45, s. 5.

This section was originally sec. 5 of 52 Viet., ch. 45 (Can.), an Act to 
amend the Summary Convictions Act, and its provisions apply only to cases 
arising, and in which proceedings are had, under the provisions regarding 
summary convictions. R. v. Edwards (181)8), 2 Can. Cr. Cas. Uti (Ont.).

An information may be laid and proceedings taken thereon for the pro
secution by indictment of an indictable offence, although the case is one 
which might have been summarily tried by a justice had the information 
been laid within the six months’ limit provided by Cr. Code sec. 841. and 
although that period had expired before the laying of the information. R. v. 
Edwards (1898), 2 Can. Cr. ('as. 90. And as an indictment for rape includes 
the lesser charge of assault, a verdict thereon of common assault is pro
perly followed by a conviction although the information was laid more than 
six months after the offence was committed. Ibid.

A prosecution under the revenue tax laws of a province to enforce pay
ment of the tax is a proceeding for the recovery of a Crown debt, and is not 
governed by a general statute of limitation, not expressly applying to the 
Crown, but requiring complaints in matters of summary conviction to be 
made within three months from the time when the matter of the complaint 
arose. R. v. Lee How (1901), 4 Can. Cr. Cas. 551 (B.C.).

N4*£. Jurisdiction.—Every complaint and information 
shall be heard, tried, determined and adjudged by one justice or 
two or more justices as directed by the Act or law upon which 
the complaint or information is framed or by any other Act or 
law in that behalf.

2. If there is no such direction in any Act or law then the 
complaint or information may lie heard, tried, determined and 
adjudged by any one justice for the territorial division where 
the matter of the complaint or information arose : Provided, 
that every one who aids, al>ets, counsels or procures the commis
sion of any offence punishable on summary conviction, may be 
proceeded against and convicted either in the territorial division 
or place where the principal offender may be convicted, or in 
that in which the offence of aiding, abetting, counselling or pro
curing was committed.

3. Any one justice mav receive the information or com
plaint, and grant a summons or warrant thereon, and issue his
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summons or warrant to compel tlie attendance of any witnesses 
for either party, and do all other acts and matters necessary pre
liminary to the hearing, even if by the statute in that behalf it 
is provided that the information or complaint shall he heard 
and determined by two or more justices.

4. After a case has been heard and determined one justice 
may issue all warrants of distress or commitment thereon.

5. It shall not he necessary for the justice who acts before or 
after the hearing to he the justice or one of the justices by whom 
the case is to he or was heard and determined.

6. If it is required by any Act or law that an information 
or complaint shall be heard and determined by two or more jus
tices, or that a conviction or order shall he made by two or more 
justices, such justices shall he present and acting together dur
ing the whole of the hearing and determination of the ease.

h. Xo justice shall hear and determine any case of assault or 
battery, in which any question arises ns to the title to any 
lands, tenements, hereditaments, or any interest therein or accru
ing therefrom, or as to any bankruptcy or insolvency, or any 
execution under the process of any court of justice. IÎ.S.C. c. 
178, as. 4, 5, G, 7, 8, 9,12 and 73.'

Territorial Units.] —Defendant was tried at Belleville before the police 
magistrate of the county of Hastings and convicted on a charge of fraud 
on a cheese factory in Hastings, an offence under a provincial law. It was 
proved that the milk (alleged to have been fraudulently handled) had been 
supplied in the county of Lennox and Addington. It was held that as the 
supplying was not within Hastings it was not within the jurisdiction of the 
police magistrate of Hastings. It. v. Dowling (1889), 17 O.lt. 698.

A justice of the peace cannot exercise his judicial functions outside the 
limits of his territorial jurisdiction. Where, therefore, defendant was 
brought before the stipendiary magistrate for the county of Halifax charged 
with an assault committed on the high seas, and tried and convicted at the 
office of the stipendiary magistrate in the city of Halifax, which was out
side the limits of the county, the conviction was held bad; but the opinion 
was expressed that if the conviction had been made at the dwelling house 
of the magistrate, though outside the limits of his jurisdiction, the convic
tion might have been covered by the Imperial Act 9 Geo. I.. cli. 7, which 
enacts that “ if any justice of the peace shall happen to dwell in any city 
or other precinct that is a county of itself, situate in the county at large for 
which he shall be appointed a justice, although not within the same county, 
it shall be lawful for any such justice to grant warrants, take examinations, 
and make orders, for any matters which one or more justices of the peace 
may act in, at his own dwelling house, although such dwelling house be out 
of the county where he is authorized to act ns a justice, and in some city or 
other precinct adjoining, that is a county of itself.” R. v. Hughes (1884), 
17 N.8.R. (5 R. & G.) 194.

Every complaint and information.]—The words “every complaint or 
information ” mean a complnint or information under the summary con
victions clauses. R. v. Edwards (1898), 2Can. Cr. Cas. 90, 100 (Ont.).
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Notwithstanding this section where a prosecution for an offence under 
the Canada Temperance Act is to be proceeded with before two justices of 
the peace, the information must be laid before two justices. Kx parte 
White(1897), 3Can. Cr. Cas. 94(N.B. )• Both justices must concur in directing 
the issue of the summons, but it is not necessary that the information or the 
summons issued thereon should be signed by more than one of such justices. 
K. v. Ettinger (1899), 3 Can. Cr. Cas. 387 (N.S.).

In cases where a magistrate has authority to hear and determine a 
matter, but refuses to do so to the frustration of justice, the court has juris
diction in the exercise of its mandatory authority to direct him to hear and 
determine. But while the case is under consideration by him the court 
will not issue a mandamus to control his conduct of the case, or to prescribe 
to him the evidence which he shall receive or reject ns the case may be. 
K^v. Carden (1879), 5 Q.B.D. 1,5; K. v. Connolly (1891), 22 Ont. R.' 31*0,

Associate justices.] —When an accused person is summoned to appear 
before a justice of the peace having jurisdiction to conduct the proceedings 
without associate justices, other justices of the peace are not entitled to 
interfere in the preliminary enquiry or summary trial, or to be associated 
with the summoning justice, except at the latter’s request. R. v. McRae 
(1897), 2 Can. Cr. Cas. 49 (Ont.).

A summary conviction by the magistrate who summoned the accused and 
heard the charge will be supported, although three other magistrates 
attended the hearing and purported to dismiss the charge, if the latter 
magistrates sat without the request or consent of the summoning magis
trate. Ibid.

Question of title to lands.]—The general rule of law applicable to justices 
exercising summary jurisdiction is that they are not to convict where a real 
question as to the right to property is raised between the parties ; then 
their jurisdiction ceases, and the question of right must be settled by a 
higher tribunal ; for the justices, by convicting, would be settling a question 
of property, conclusively and without remedy, if their decision happened 
to be wrong. Per Blackburn, J., in R. v. Stimpsou, 4 B. & S. 301, cited 
by Galt, J., in R. v. Davidson, 45 U.C.Q.B. 91.

It is not within the province of the magistrate to decide on the title to 
lands (sec. 842 (8) ) but merely on the good faith of the parties alleging 
that the title is called in question. R. v. Davidson (1880), 45 U.C.Q.B. 91.

Petty trespasses.]—The Code does not deal with the offence of petty 
trespass, that being left to be dealt with by the respective provincial legis
latures under their powers to legislate regarding property and civil rights. 
The Ontario Act respecting trespasses is cap. 120 of R.S.0.1897, and makes 
the following provisions:

(1) Any person who unlawfully enters into, comes upon, or passes through 
or in any way trespasses upon any land or premises whatsoever, being 
wholly enclosed, and being the property of another person, shall be liable 
to a penalty of not less than $1 nor more than $10 for any such offence, 
irrespective of any damage having or not having been occasioned thereby; 
and such penalty may be recovered, with costs, in every case of conviction 
before any one justice of the peace, who shall decide the matter in a 
summary way, and award costs in case of conviction, which may be had 
either on view or on confession of the party complained against, or on the 
oath of one credible witness; but nothing herein contained shall extend to 
any case where the party trespassing acted under a fair and reasonable 
supposition that he had a right to do the act complained of, or to any case 
within the meaning of sec. 511 of the Criminal Code 1892.

(2) Any person found committing such trespass ns aforesaid, may be 
apprehended without a warrant by any peace officer, or by the owner of the
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property on which it is committed, or the servant of, or any person author
ized by such owner, and be forthwith taken to the nearest justice of the 
peace, to be dealt with according to law.

(3) Except as herein otherwise provided, all proceedings under this Act 
shall be subject to and in accordance with the provisions of the Ontario 
Summary Convictions Act, which shall apply to cases arising under this 
Act.

(4) Nothing in this Act contained shall authorize any justice of the peace 
to hear and determine any case of trespass in which the title to laud, or any 
interest therein or accruing thereupon, shall be called in question or affected 
in any manner howsoever; but every such case of trespass shall be dealt 
with according to law in the same manner, in all respects, as if this Act 
had not been passed.

The question of a fair and reasonable supposition of right to do the act 
complained of (e.g. removing a gate) is a fact to be determined by the 
justice, and his decision upon a matter of fact will not be reviewed ; If. v. 
Malcolm (1883), 2 Ont. If. 511; but the rule does not apply where all the 
facts shew that the matter or charge is one in which such reasonable suppo
sition exists, that is, where the case and the evidence are all one way and 
in favour of the defendant. R. v. McDonald (188G), 12 O.R. 381.

H4.T Hearing before justices.—The provisions of Parts 
XLIV. and XLV. of this Act relating to compelling the appear
ance of the accused before the justice receiving <tn information 
under section 558 and the provisions respecting the attendance 
of witnesses on a preliminary inquiry, and the taking of evidence 
thereon, shall, so far as the same are applicable, except as varied 
by the sections immediately following, apply to any hearing 
under the provisions of this part: Provided, that whenever a 
warrant is issued in the first instance against a person charged 
with an offence punishable under the provisions of this part, 
the justice issuing it shall furnish a copy or copies thereof, and 
cause a copy to be served on the person arrested at the time of 
such arrest.

2. Nothing herein contained shall oblige any justice to issue 
any summons to procure the attendance of a person charged 
with an offence by information laid before such justice when
ever the application for any order may, by law, be made ex parte. 
RS.C. c. 178, ss. 13 to 17 and 21.

Compelling appearance of accused.]—The magistrate acquires no jurisdic
tion over the person of the defendant while he is out of the province, and a 
conviction made on service of the summons upon his wife at his last place 
of abode in the province (sec. 502 (2) ), will be removed by certiorari and 
quashed on an affidavit made by the defendant that from a date prior to the 
laying of the information until after the hearing he had been continuously 
out of the province. Ex parte Donovan (1894), 3 Can. Cr. Cas. 286 
(N.B.); Ex parte Fleming, 14 C.L.T. 106; Ex parte Simpson (N.B.), 
37 C.L.J. 510. Where substitutional service is relied on. there must 
be proof that the person served for the defendant was an inmate of the 
defendant's last or most usual place of abode, and that such person was 
apparently of the age of sixteen years or upwards, and service on a hotel
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clerk at the hotel of which the defendant was the proprietor and in which 
the proprietor usually resided was held insufficient without proof that the 
hotel clerk made the hotel his place of residence. Ex parte Wallace, 19 
C.L.T. 40(3. But service on a person proved to be of the required age and 
to be employed at the defendant’s residence as a domestic servant would 
seem to be sufficient. R. v. Chandler, 14 East 267.

If the summons is not served personally the nature of it must be ex
plained to the person with whom it is left. R. v. Smith (1875), L.R. 10 
tj.B. 604. It must also be shewn by affidavit or oral testimony that the 
defendant could not be conveniently met with, so as to effect personal 
service. R. v. Carrigan, 17 C.L.T. 224.

A summons may be issued upon an information before a justice of the 
peace for an offence punishable on summary conviction, although the 
information has not been sworn ; but before a warrant can be issued to 
compel the attendance of the accused, there must be an information in 
writing and under oath. Sec. 558. R. v. William McDonald (1896), 3 Can. 
Cr. Cas. 287 (N.8.).

It is discretionary with the magistrate to issue either a summons or a 
warrant as he may deem best. It. v. McGregor (1895), 2 Can. Cr. Cas. 413.

If a magistrate’s summons is issued on an information purporting to 
have been sworn at a specified time and place, and the defendant appears 
thereon and pleads to the charge, the proceedings will not be quashed on 
certiorari because it is afterwards shewn that the information was not in 
fact sworn at such time and place. Ex p. Sonier (1896), 2 Can. Cr. Cas. 
121 (N.B.).

A person who appears in answer to a summons, and takes his trial and 
his chance of acquittal, is considered as having waived any objection to the 
summons. R. v. Justices of Carrick-on-Suir, 16 Cox C.C. 571 ; K. v. Haztn 
(1893), 20 Ont. App. 633.

The fixing of an inconvenient place for hearing is improper, but within 
the jurisdiction of the justice of the peace and therefore not re viewable on 
motion for prohibition. R. v. Chipman (1897), 1 Can. Cr. Cas. 81 (B.C.).

N44. Backing warrants.—The provisions of section 565 
relating to the endorsement of warrants shall apply to the case 
of any warrant issued under the provisions of this part against 
the accused, whether before or after conviction, and whether for 
the apprehension or imprisonment of any such person. R.S.C. 
c. 178, s. 22 ; 52 V., c. 45, s. 4.

N4.Y Informations and complaints.—It shall not lx?
necessary that any complaint upon which a justice may make 
an order for the payment of money or otherwise shall lte in 
writing, unless it is so required by some particular Act or law 
upon which such complaint is founded.

2. Every complaint upon which a justice is authorized bv 
law to make an order, and every information for any offence or 
act punishable on summary conviction, may, unless it is herein 
or by some particular Act or law otherwise provided, be made 
or had without any oath or affirmation as to the truth thereof.
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3. Every complaint shall be for one matter of complaint 
only, and not for two or more matters of complaint, and every 
information shall be for one offence only, and not for two or 
more offences ; and every complaint or information may be laid 
or made by the complainant or informant in person, or by his 
counsel or attorney or other person authorized in that behalf. 
RS.C. c. 178, ss. 23, 24 and 26.

Irregularities in informations.]—If a magistrate’s summons is issued on 
an information purporting to have been sworn at a specified time and place, 
and the defendant appears thereon and pleads to the charge, the proceed
ings will not be quashed on certiorari because it is afterwards shewn 
that the information was not in fact sworn at such time and place. Ex parte 
Sonier (1896), 2 Can. Cr. Cas. 121 (N.B.).

It is not a matter within the discretion of the magistrates whether a man 
shall be put on his trial without any proper preliminary proceedings ; and 
in administering justice summarily, strict regularity must be observed. 
Blake v. Beach (1876), L.R. 1 Ex. 1>. 320, 1134, 335. A man is not to be 
put at the mercy of the magistrates in granting delay where he has a right 
not to be put upon his trial; if he waives the want of information and 
summons, and by his own assent is properly before the magistrates, it would 
be in their discretion to grant or refuse delay in order to prepare his defence. 
Ibid, p. 334.

It was established by the decision in K. v. Hughes (1879), 4 tj.B.I). 614, 
by the full Court of Criminal appeal that when a person is before justices 
who have jurisdiction to try the case, they need not inquire how he came 
there, but may try it. In commenting upon that decision in Dixon v. Wells 
(1890), 25 Q.B.l). 249, Lord Coleridge, C.J., said (p. 256) :

“ I do not, however, feel able to decide in his (appellant’s) favour on 
that point alone (i.e.,that objection had been taken before the magistrate), 
for although the fact of his protest ought to be a complete answer to the 
assumed jurisdiction, I cannot disguise from myself the fact that from the 
language of many of the judges in It. v. Hughes, 4 Q.B.D. 614 although, 
perhaps, not necessary for the decision of the case—and the judgments of 
Erie, C.J., and Blackburn, J., in It. v. Shaw (1865), 34 L.J.M.C. 169, they 
seem to assume that if the two conditions precedent, of the presence of the 
accused and jurisdiction over the offence, were fulfilled, his protest would 
be of no avail. It would have been easy to say that a protest would have 
made a difference; but I find no such qualification in R. v. Hughes, although 
something like that is said in one of the cases; it is an important question 
well worth consideration in the Court of Appeal.”

The warrant of a magistrate is only prima facie evidence of the fact 
recited therein that an information on oath and in writing had been laid. 
Friel v. Ferguson (1865), 15 U.C.C.P. 584.

An information should include a statement of the following particulars: 
(1) the day and year when exhibited; (2) the place where exhibited; (3) the 
name and style of the justice or justices before who it is exhibited, and (4) 
the charge preferred. Pritchard’s Q.S. Prac. (1875), 1058.

A complaint or information is essential as the foundation of summary 
proceedings, and without it the justice is not authorized in intermeddling, 
except where he is empowered by statute to convict on view. Paley on 
Convictions, 7th ed., 72; 1 Wms. Saunders, 262, n. 1: R. v. Justices of 
Rucks. 3 (j.B. 800, 807: R. v. Bolton. 1 Q.B. 66; R. v. Fuller, 1 Ld. Raym. 
509; R. v. Millard (1853), 17 Jur. 400, 22 L.J.M.C. 108.

The proceeding which forms the groundwork of a “ conviction ” istermed 
laying or exhibiting an information, while the proceeding for the obtaining
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of an “ order ” of justices is termed making a complaint. Paley on Con
victions, 7th ed., 73.

By sub-section -, an information or complaint for any offence or act 
“punishable on summary conviction” need not be under oath unless 
specially required by the particular Act or law. The statute which author
izes summary proceedings against a tenant for the fraudulent removal of 
goods is one of these, and specially requires that the complaint be made in 
writing by the landlord, his bailiff, servant or agent; 11 Ueo. 11. (Imp.), 
ch. ID, sec. 4; and a conviction under that Act must shew that the complaint 
was so made. R. v. Fuller, 2 1). & L. 1)8; Coster v. Wilson, 3 M. & W.411; 
R. v. Davie, 5 B. & Ad. 651.

A variance between the information and the evidence adduced in support 
thereof at the hearing, in a matter to which the summary convictions clausse 
of the Code apply, will not invalidate a conviction based on the evidence 
unless (1) objection was made before the convicting justice, or (2) an 
adjournment of the hearing was refused notwithstanding that it was “ shewn 
to such justice” that by such variance the defendant had been deceived or 
misled. Sec. 882. If any variance between the information and the 
evidence adduced in support thereof as to the place in which the offence is 
alleged to have been committed, or any other variance between the infor
mation and the evidence, appears to the justice to be such that the defen
dant has been thereby deceived or misled, the justice may upon such terms 
as he thinks tit adjourn the hearing of the case to some future day. 
Sec. 847. The intention of the adjournment is that the accused may be 
prepared to meet the varied charge disclosed by the evidence, and the better 
practice is to have the information amended and re-sworn by the com
plainant. These provisions as to variance do not, however, extend to a 
case where the information has been laid and the party summoned for one 
offence, and the justices have convicted him of another and different offence 
punishable in another and a different wav. Martin v. Pridgeon (1859), 128 
L.J.M.C. 179, 1 E. & E. 778; R. v. Brickhall, 33 L.J.M.C. 156.

One matter of complaint only.\ — In the case of Hamilton v. Walker, [1892] 2 
Q.B.25, two informations were laid before justices of the peace, chargingdefen- 
dant (1), with delivering to a certain person indecent advertisements, and 
(2), with aiding and abetting this person in exhibiting the same. The jus
tices heard the evidence on the first information, and without deciding on 
the defendant’s guilt or innocence, heard the evidence on the second, and 
committed him on both. The court held that, ns the evidence on the second 
charge was substantially the same ns on the first, “ each case ought to have 
been decided on the evidence given with relation to the particular charge, 
and, therefore, the justices were wrong in hearing the evidence on the 
second information, before deciding on the first, and both convictions were 
bad. Vaughan Williams, J., puts his reasons ns folllows: “ I am of opinion 
that this course of procedure makes both convictions bad, the first, because 
the magistrates were bound to decide on the evidence given with respect to 
that particular charge, and the second, because the defendant had a right 
to set up the defence that he had already been convicted, or acquitted, ns 
the case might be, on the same facts.”

If an information can only be laid for one offence, it is very evident that 
a person can only be convicted of one offence. A person cannot be charged 
with one offence and convicted of two offences. R. v. Farrar (1890), 1 Terr. 
L.R. 308.

Defendant was summoned to appear before two justices of the peace to 
answer two charges for violations of the Canada Temperance Act, one for 
selling intoxicating liquor contrary to the provisions of the Act, and the other 
for keeping such liquor for sale. After hearing evidence on the first charge, 
the justices heard formal evidence of the service of the second summons. 
They then dismissed the second charge and convicted defendant on the first.
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Held, that the case was sufficiently distinguished from Hamilton v. Walker,
[1892] 2 Q.B. 25, by the fact that no evidence was heard on the second 
charge that would be likely to prejudice the minds of the justices in the 
consideration of the first, it. v. Butler (1890), 92 C.L.J. 594 (N.S.).

A charge of stealing “ in or from ” a building is for one offence only.
R. v. Patrick White (1901), 4 Can. Cr. Cas. 430. $

It is essential to the validity of a conviction that the party charged 
should be convicted of a single, distinct, positive and definite charge. A 
conviction under 37 Viet., ch. 32 (Out.), that defendant attempted to com
pound a certain offence with which defendant was charged “with a view of 
stopping or having the said charge dismissed for want of prosecution,’' was 
(plashed on the ground that the charge was laid, in the alternative, of two 
distinct offences by the 30th section, and the conviction was not of one of 
the offences, but of one or the other of them. K. v. Mabey (1875), 37 
U.C.Q.B. 248 (following R. v. Hoggard, 30 V.C.Q.B. 152).

In R. v. Ila/.en, 20 Ont. App. 633, it was held that the disclosure of two 
offences in the information and evidence taken in reference to both at the 
trial did not invalidate the conviction for a single offence : or, to put it in 
another way, for one of the offences alleged in the information.

The information there charged that the defendant “within the space of 
30 days last past, to wit on the 30th and 31st days of July, 1892, did unlaw
fully sell liquor,” etc. The court was divided in opinion as to whether the 
information charged two several offences, or only the single offence of 
selling unlawfully within the thirty days, but it was held that the defect 
was one “in substance or form ” within the meaning of section 847, and 
did not invalidate an otherwise valid conviction for a single offence. It. v.
Hnzen (1893), 20 Ont. App. It. 633.

If objection is taken before the magistrate all but one charge should be 
struck out and evidence heard as to that one only. It. v. A1 ward (1894), 25 
Ont. R. 519.

A conviction for keeping a house of ill-fame on a date named, “ and on 
other days and times before that day,” is sufficiently certain as to time and 
does not constitute a charge of a distinct offence upon each of those days.
It. v. Williams (1876), 37 U.C.Q.B. 540; On ley v. Gee, 30 L.J.M.C. 222.

In It. v. Fry, 19 Cox 135, there were several separate charges against the 
same defendant, but the justices stated that, in adjudicating on each case, 
they applied to that case the evidence that was given in reference to it and 
no other. It was held that the postponement by the justices of their 
decision in the first case until they had disposed of the other cases did not, 
under the circumstances, render the conviction in the first case bad in law.
And see lie A. E. Cross (1900), 4 Can. Cr. Cas. 175 (Ont.).

Where a liquor license statute expressly provides that several charges 
may be included in the one information, and the magistrate adjudges the 
accused guilty upon each charge, it is not necessary that separate convic
tions should be drawn up; and the fines may be imposed in and by the one 
conviction adjudging a forfeiture in respect of each offence. R. v. Whiffin 
(1900), 4 Can. Cr. Cas. 141 (N.W.T.).

(Amendment of 1900.)

S4(i. Objections.—No information, complaint, warrant, 
conviction or other proceeding under this part shall be deemed 
objeetionable or insufficient on any of the following grounds, 
that is to say—

(o) that it does not eontain the name of the person 
injured, or intended or attempted to lie injured; or
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(i) that it docs not state who is the owner of any pro
perty therein mentioned; or

(c) that it docs not specify the means hy which the 
offence was committed ; or

(d) that it does not name or describe with precision any 
person or thing:

Provided that the justice may, if satisfied that it is necessary 
for a fair trial, order that a particular, further describing such 
means, |>erson, place or thing, he furnished hy the prosecutor.

2. The description of any offence in the words of the Act, 
or any order, by-law, regulation or other document creating the 
offence, or any similar words, shall be sufficient in law.

This section as amended is adapted from the Imperial Act, 4- and 43 
v. (1879), c. 4U, s. 39. As to the former law see K. v. Coulson, 1 Can. 
Cr. Cas. 114, 117.

A conviction is not to be quashed on certiorari, although it does not 
describe an offence agninst the law, ex. gr., by reason of an omission to 
state scienter of the accused, if the court, upon perusal of the depositions, 
is satisfied that an offence of the nature described in the conviction has 
been committed. Sec. 889. K. v. Crandall (1896), 27 O.R. 63.

And see note to sec. 845.

S4Î. Variance.—No objection shall be allowed to any 
information, complaint, summons or warrant for any alleged 
defect therein, in substance or in form, or for any variance 
between such information, complaint, summons or warrant and 
the evidence adduced on the part of the informant or complain
ant at the hearing of such information or complaint.

2. Any variance between the information for any offence 
or act punishable on summary conviction and the evidence 
adduced in support thereof as to the time at which such offence 
of act is alleged to have been committed, shall not be deemed 
material if it is proved that such information was, in fact, laid 
within the time limited by law for laying the same.

3. Any variance between the information and the evidence 
adduced in support thereof, as to the place in which the offence 
or act is alleged to have been committed, shall not be deemed 
material if the offence or act is proved to have been committed 
within the jurisduction of the justice by whom the information 
is heard and determined.

4. If any such variance, or any other variance between the 
information, complaint, summons or warrant, and the evidence 
adduced in support thereof, appears to the justice present and 
acting at the hearing to be such that the defendant has been 
thereby deceived or misled, the justice may, upon such terms
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as he thinks fit, adjourn the hearing of the ease to some future 
day. R.S.C. c. 178, s. 28.

A magistrate hearing a charge for a second offence cannot, in the 
absence of the defendant or his solicitor, and without notice to them, hear 
a motion to amend the summons by changing the date of the previous con
viction. R. v. Grant (1898), 34 C.L.J. 171 (N.S.).

Where an information in a prosecution under the Canada Temperance 
Act stated a sale of liquor by the defendant on the ‘2nd of March, but the 
summons stated the sale to have been on the 7th of April, and the evidence 
proved sales on both days, and the conviction was for selling on the 7th 
April, and no objection was taken at the trial that the defendant was misled 
by the variance, an application for a rule nisi for a certiorari to remove the 
conviction was refused, and the court expressed the opinion that if such 
an objection had been taken the variance might have been amended under 
sec. 116 of the Can. Temperance Act. Ex p. Groves (1887), 26 N.B.K.437.

See also note to sec. 845.

848. Execution of warrant.—A summons may be issued 
to procure the attendance, on the hearing of any charge under 
the provisions of this part, of a witness who resides out of the 
jurisdiction of the justices liefore whom such charge is to be 
heard, and such summons and a warrant issued to procure the 
attendance of a witness, whether in consequence of refusal by 
such witness to appear in obedience to a summons or otherwise, 
may be respectively served and executed by The constable or 
other peace officer to whom the same is delivered or bv any 
other person, as well beyond as within the territorial division 
of the justice who issued the same. 51 V., c. 45, ss. 1 
and 3.

No warrant or other process can be issued on a Sunday for offences 
punishable only on summary conviction. 63 J.P. 755. It. v. Winsor 
(1866), L.R. 1 Q.B. 289.

Where a warrant was issued by one magistrate for the apprehension of 
the defendant to be brought before him or a justice of the peace for the 
county and the accused was brought before another magistrate thereon, 
convicted ami fined, and subsequently the magistrate who had issued the 
warrant caused the defendant to lie summoned before him for the same 
offence, and convicted and fined him, refusing to receive evidence of the 
prior conviction, the court quashed the second conviction with costs. R. v. 
Bernard (1884), 4 O.R. 603.

H4JI Hearing to be in open court.—The room or place 
in which the justice sits to lienr and trv any complaint or 
information shall he deemed an open and public court, to which 
the public generally may have access so far as the same can con
veniently contain them. R.S.C. c. 178, s. 33.

Exclusion of public in certain cases.]—An order that the public be ex
cluded during the trial from the room or place in which the court is held 
may be made if the justice is of opinion that such order will be in the 
interests of public morals. Sec. 550a. The latter section is not to be con-
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strued by implication or otherwise as limiting any power heretofore 
possessed at common law by the presiding judge or other presiding officer 
of any court of excluding the general public from the court room in any 
case when such judge or officer deems such exclusion necessary or ex
pedient. Sec. 550a.

I'ieir.]—In a summary proceeding for an illegal sale of liquor under the 
Indian Act, a conviction was quashed where, after the close of the evi
dence, the magistrate went alone and took a view of the place of sale, and 
so stated when giving his judgment, and this notwithstanding that the 
defendant w-as present when the view was had. Be SiugKee (1901), 5 Can. 
Cr. Cas. 80 (B.C.).

1
H50. Counsel for parties.—The person against whom 

the complaint is made or information laid shall be admitted to 
make his full answer and defence thereto, and to have witnesses 
examined and cross-examined hv counsel or attorney on his 
behalf.

2. Every complainant or informant in any such case shall be 
at liberty to conduct the complaint or information, and to have 
the witnesses examined and cross-examined by counsel or 
attorney on his behalf. RS.C. c. 178, ss. 34 and 35.

Full answer and defence.']—The accused is not denied the right to make 
“full answer and defence ” to the charge by reason of the magistrate 
having stated, after hearing the evidence for the prosecution, that a denial 
on oath by the accused would not alter his opinion as to her guilt. R. v. 
McCregor (1895), 2 Can. Cr. Cas. 410.

Where one of two magistrates hearing an information wrns called as a 
witness for the defence but refused to be sworn and give evidence, and the 
associate magistrate refused to use his authority to require him to be sworn, 
it was held that the defendant was thereby deprived of the right of making 
a full defence, and his conviction was quashed on this ground. It was also 
held that his being called as a witness did not of itself disqualify him from 
further acting in the case. R. v. Sproule (1887), 14 O.R. 375. * That case 
was, however, disapproved in R. v. Brown (1888), 16 O.R. 375, where it was 
held that the defendant is not entitled to shew by witnesses at the hearing 
that the magistrate had a disqualifying interest in the case. (Per Armour, 
C.J., and Street, .7.).

Where in summary proceedings it is desired to call the presiding magis
trate as a witness, the application should be supported by an affidavit stating 
not only that the magistrate is a necessary and material witness, and that 
the application is made in good faith, but disclosing specifically what the 
party proposes to prove by the magistrate’s testimony. Ex p. Hebert (1898), 
4 Can. Cr. Cas. 153 (N.B.).

Where the presiding magistrate is called as a witness for the defence 
but refuses to be sworn a summary conviction made without his evidence 
should not be quashed unless it is shewn that the request to have the magis
trate called as a witness was made in good faith by the defence, that the 
magistrate could give material evidence and that the accused was therefore 
prejudiced. Ex p. Flannagan (1897), 2 Can. Cr. Cas. 513 (N.B.).

The prosecutor must answer questions relative to the disqualification of 
the magistrate to sit on account of interest, and must state on cross-exam
ination whether he saw the magistrate about the matter before laying the 
information. R. v. Sproule (1887), 14 O.R. 375, (Cameron, C.J. C.P.).
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The fact that a magistrate is sworn ns a witness will not disqualify him 

from resuming his seat as one of the adjudicating justices. Bacon’s Abridg
ment, 7th ed., vol. III., p. 20G: Morth v. Champernoon, 2 Ch. Cas. 79.

A solicitor appearing for the accused at a trial before a magistrate of a 
charge of a second or subsequent offence against the Canada Temperance Act 
represents his client for the purpose of being interrogated as to the previous 
conviction although the client is not then present; and the magistrate on 
his failure to answer, is justified in receiving evidence of the previous 
conviction. R. v. O’Hearon 119011, 5 Can. Cr. Cas. 187 1 N.S.I.

851. Witnesses to be on oath.—Every witness at any 
hearing shall he examined upon oath or affirmation, and the 
justice before whom any witness appears for the purpose of 
being examined shall have full power and authority to admin
ister to every witness the usual oath or affirmation. R.S.C. c. 
178, s. 47.

It. is a principle and rule of the first consequence in every system of 
jurisprudence which assumes to decide fairly the rights of a controversy, 
that both parties shall be heard. He Holland, 37 U.C.Q.B. 214. In the 
absence of any provision expressly taking away the right to examine them, 
witnesses for the defence are admissible as a matter of unquestionable right. 
R. v. Washington (1H81), 46 U.C.Q.B. 221, 233; R. v. Sproule (18K7), 14 
Ont. R. 37.'».

And see note to preceding section.

N.Vi. Negativing exceptions.—If the information or 
complaint in any ease negatives any exemption, exception, pro
viso or condition in the statute on which the same is founded it 
shall not he necessary for the prosecutor or complainant to prove 
such negative, hut the defendant may prove the affirmative 
thereof in his defence if he wishes to avail himself of the same. 
R.S.C. c. 178, s. 38.

In prosecutions under liquor license laws magistrates have not the right 
when the formal existing license is produced to go behind it for the purpose 
of enquiring, not into the simple issue is the defendant licensed or 
unlicensed, but whether certain preliminary requisites have or have not been 
complied with before the license produced had been given to the tavern 
keeper. It. v. Stafford (1872), 22 U.C.C.P. 177. Where, therefore, a cer
tificate had been granted ami a license issued for the sale of spirituous 
liquors under a by-law which was subsequently quashed, it was held that 
such quashing did not nullify the license, so as to support a conviction for 
selling liquors without license. Ibid.

(Amendment of 1393.)

85S. Non-appearance of accused.—In case the accused 
does not appear at the time and place appointed bv any summons 
issued by a justice on information before him of the commission 
of an offence punishable on summary conviction then, if it
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appears to the satisfaction of the justice that the summons was 
duly served a reasonable time before the time appointed for 
appearance, such justice may proceed .ex parte to hear and 
determine the case in the absence of the defendant, as fully and 
effectually, to all intents and purposes, as if the defendant had 
personally appeared in obedience to such summons, or the jus
tice, may, if he thinks fit, issue his warrant as provided by 
s. 5(13 of this Act and adjourn the hearing of the complaint or 
information until the defendant is apprehended. 11.S.C. e. 178, 
s. 39.

This section originated in sections 7 and 32 of the Canadian statute 32- 
33 Viet., e. 31. In It. v. Smith, L.K. 10 (j.U. 004, Cockburn, C.J., said : 
“To convict an accused person unheard is a dangerous exercise of power, 
there being an alternative mode of procedure by issuing a warrant to appre
hend him. Justices ought to be very cautious how they proceed in the 

•sonoe of a defendant, unless they have strong grounds for believing that 
the summons has readied him And that ho is wilfully disobeying it.” L.li. 
10Q.B. 007.

By sec. 502 it is provided that the summons shall he served by a con
stable or other peace officer upon the person to whom it is directed, either 
(«), by delivering it to him personally, or (ft), if such person cannot con
veniently be met with, by leaving it for him at his last or most usual place 
of abode with some inmate thereof apparently not under sixteen years

The hearing before a justice trying a person for an offence punishable 
on summary conviction may be adjourned from time to time under this 
section, although the accused bo not present, provided the adjournments 
are made in the presence and hearing of his solicitor or agent. Proctor v. 
Parker (1890), 3 Can. Cr. Cas. 374 (Man.).

The authority of a magistrate to determine the case in the defendant's 
absence on his default in appearance, must be restricted to the particular 
charge in the original information and cannot cover a distinct offence. 
Kx parte Doherty (1894), 1 Can. Cr. Cas. 84 (N.B.). And see sec. 
847 (4).

Service of a summons to appear before a magistrate to answer a charge 
of having committed an offence punishable by summary conviction is not 
validly made although left with the defendant’s wife at his usual place of abode 
(sec. 5(52), if the defendant was then absent from Canada and remained 
away until after the hearing. The magistrate in such a case acquires no 
jurisdiction over the person of the defendant, and a conviction made in the 
defendant's absence upon such service will bo quashed. Kx parte Dono
van (1894), 3 Can. Cr. Cas. 280 (N.B.).

A defendant who has once had the opportunity to defend and has 
appeared and obtained an adjourment cannot by his failure to appear at the 
adjourned hearing defeat the administration of justice, and may be found 
guilty in his absence. K. v. Kennedy (1889), 17 O.R. 159; R. v. Mabee 
(1889), 17 O.R. 194.

Notice of a summons by justices under the Summary Convictions clauses 
of the Cr. Code may bo given to a corporation in a manner similar to a notice 
of indictment under Cr. Code G37. It. v. Toronto ity. Co. (1898), 2 Can. 
Cr. Cas. 471.
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H54 Non-appearance of prosecutor. If. ....... the
day ami at the place so appointed, the " " " ars volun
tarily in oliedieuee to the suninions in that hehalf served ii|kiii 
him, or is brought before the justice by virtue of a warrant, 
then, if the complainant or informant, having had due notice, 
does not appear by himself, his counsel or attorney, the justice 
shall dismiss the complaint or information unless he thinks 
proper to adjourn the hearing of the same until some other day 
u|khi such terms as he thinks lit. H.S.C. e. 178, s. 41.

H5.V Proceedings when both parties appear. If hoth 
parties iip|>ear, either personally or by their resjieetive counsel 
or attorneys, Indore the justice who is to hear ami determine the 
complaint or information such justice shall proceed to hear and 
determine the same. IÎ.S.C. c. 178, s. 42.

Jimlicc's (lulu to hear nut! iletcnnine.]— It is the duty of » magistrate in all 
casos to consider and decide any and all questions raised before him, whether 
relating to the constitutionality of a law or the reasonablness of a by-law. 
It. v. Russell (1883), 1 U.C.R., pt. 1, p. 250, per McOeight. .1. I’nless a 
bv-law is just and equal in its operation it is void. Ibid. : R. v. Johnson, 
38 r.C.tJ.H. 540.

It is the duty of a magistrate, at a trial under his summary jurisdiction, 
to take the examination and evidence in writing. The absence, illness or 
death of the magistrate would present an insuperable obstacle to the evi
dence being obtained if it were called for by the court if it were not taken 
down in writing at the time it was given. R. v. Flannigan (1872), 32 
r.r.g.H. 593.

An amendment of the information should not be made which would sub
stitute a different transaction or render it necessary to plead differently. 
Perry v. Watts, 3 M. & (». 775; Hrashier v. Jackson, ti M. & W. 540. Nor 
can an amendment be made by substituting anew party, as a corporation, 
instead of their officer. Oxford Tramways Co. v. San key, 54 J.P. 504.

The defendant ’s appearance by counsel upon the return of a magistrate’s 
summons is a waiver of any irregularity in respect of the service not having 
been effected by a peace officer, although counsel objects on that ground to 
the hearing being proceeded with. R. v. Doherty (1899), 3 Can. Cr. ( as. 
505. 32 N.8.R. 235.

On the return of a summons in a summary proceeding before justices of 
the peace, the person summoned must wait a reasonable time after the hour 
named in the summons, when the justices are at that hour engaged in other 
official business. R. v, Wipper ( lphi ), 5 Can. Cr. Cas. 17 (N.8.).

N50. Arraignment of accused. If tlu* defendant is 
present, nt the hearing the substance of the information or com
plaint shall he stated to him, and he shall be asked if lie has any 
cause to shew why he should not he convicted, or why an order 
should not l>e made against him, as the ease may lie.

2. Tf the defendant thereupon admits the truth of the infor
mation or complaint, and shews no sufficient cause why he should 
not he convicted, or why an order should not lie made against

02809^38
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him, us the fuse muy be, the justice present ut the lieu ring shall 
convict him or make an order against him accordingly.

3. If the defendant does not admit the truth of the infor
mation or complaint, the justice shall proceed to inquire into 
the charge and for the purposes of such inquiry shall take the 
evidence of witnesses both for the complainant and accused in 
the manner provided by Part XLV. in the ease of a preliminary 
inquiry : Provided that the prosecutor or complainant is not 
entitled to give evidence in reply if the defendant has not 
adduced any evidence other than as to his general character; 
provided further, that in a hearing under this section the 
witnesses need not sign their depositions. R.S.C. c. 178, ss. 
43, 44 and 45.

In a nummary prosecution in New Brunswick an attorney, who appeured 
for the defendant in the latter’fc absence, entered a plea of guilty and after
wards made affidavit that the defendant had given him no authority to plead 
guilty, but had instructed him to fight the case out. Several contradictory 
affidavits were read tending to shew that the defendant had authorized the 
attorney to plead guilty. It was held that the magistrate could not receive 
a plea of guilty from any person but the defendant himself. Ex parte Gale 
(1899), 35 C.L.J. 464 (N.B.).

As in the case of a preliminary enquiry, the justice may appoint a steno
grapher to take down the evidence, but the stenograpner must be first sworn 
as provided by sec. 590 (7). And by sec. 843 the provisions of sec. 590 are 
again included as a portion of Part XLV. made applicable in regard to the 
taking of evidence under Part LVIII. Except where a stenographer is 
appointed, it is necessary that the depositions should be read over to and 
signed by the witness and the justice. Sec. 590, sub-ss. 4 and 5: Re 
Htanbro, 1 Man. R. 325.

When an accused person is summoned to appear before a justice of the 
peace having jurisdiction to conduct the proceedings without associate 
justices, other justices of the peace are not entitled to interfere in the 
preliminary enquiry or summary trial or to be associated with the summon
ing justice, except at the latter’s request. R. v. McRae (1897), 2 Can. Cr. 
Cas. 49.

H.V2. Adjournment.—Before or during the hearing of 
any information or complaint the justice may, in his discretion 
adjourn the hearing of the same to a certain time or place to lie 
then appointed and stated in the presence and hearing of the 
party or parties, or of their respective solicitors or agents then 
present, but no such adjournment shall be for more than eight 
days.

2. If, at the time and place to which the hearing or further 
hearing is adjourned, either or both of the parties do not appear, 
personally by his or their counsel or solicitors respectively, 
before the justice or such other justice as shall then be there, 
the justice who is then there may proceed to the hearing or 
further hearing as if the party or parties were present.
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3. If the prosecutor or complainant docs not appear the 
justice may dismiss the information, with or without costs as 
to him seems fit.

4. Whenever any justice adjourns the heaving of any case 
he may suffer the defendant to go at large or may commit him 
to the common gaol or other prison within the territorial division 
for which such justice is then acting, or to such other safe cus
tody as such justice thinks fit, or may discharge the defendant 
upon his recognizance, with or without sureties at the discretion 
of such justice, conditioned for his appearance at the time and 
place to which such hearing or further hearing is adjourned.

5. Whenever any defendant who is discharged upon recog
nizance, or allowed to go at large, does not appear at the time 
mentioned in the recognizance or to which the hearing or further 
hearing is adjourned the justice may issue his warrant for his 
apprehension. R.S.O. c. 178, ss. 48, 4!), .">0 and 51.

Adjournment.]—Notwithstanding earlier decisions to the contrary, it 
seems now to he settled that an adjournment sine die of summary pro
ceedings before a magistrate for the purpose of delivering judgment is 
illegal, and a conviction thereafter made by the magistrate, in the absence 
of the accused, is void for want of jurisdiction. R. v. Quinn ( 18U7), 2 Can. 
Cr. Cas. 153 (Ont.); Cairns v. Choquet (1900), 3 Que. P.R. 25.

In summary proceedings before justices they need not eo instanti set the 
penalty, but “may adjourn for a little time to consider the fine.” 1Î. v. 
Ellwell (1727), 2 Ld. Raym. 1514; Rum's Justice, 30th ed., vol 1, 1142. 
When the justice has commenced to hear the case he then has by the 
common law an inherent power of adjournment. R. v. Mayor of Clonmel 
(1858), 9 Ir. C. L. Rep. 267, 272. 278.

Alimitation of time was first introduced by sec. 46 of 32-33 Viet. (Can.), 
oh. 31, by which it was enacted that no adjournment of the hearingshould be 
made for more than one week, and the same provision was continued in the 
Summary Convictions Act, R.S.C. (1886), ch. 178, sec. 48. On the enact
ment of the Criminal Code in 1892 the time was made eight days instead of 
one week.

In R. v. French (1887), 13 Ont. R. 80, it was held by Rose, .1., that an 
adjournment of the hearing for a time longer than the statutory limit 
avoided the conviction, although so adjourned with the consent of the 
accused, for the effect would be to read into the statute the qualifying 
words “ except by consent of the defendant.” #

That decision was, however, disapproved in R. v. Ileffernan (18S7), 13 
Ont. R. 616, where it was held by Robertson, .1., that if the accused himself 
asks the adjournment for longer than the statutory period and attends on 
the date to which the adjournment is made and takes his chances of a 
dismissal on the evidence, lie is estopped from afterwards urging a want of 
jurisdiction because of the adjournment. In some of the older cases it was 
said that the limitation applied only to an adjournment of the hearing or the 
further hearing of the information or complaint, and a distinction was made 
between that and the adjudication or determination of the charge. R. v. 
Hall (1887), 12 Ont. Pr. 142, and it was considered that when the witnesses 
and the evidence hail been adduced (sec. 858) the adjournment is neither 
“ before” nor “during” the hearing of the information or complaint, but



Criminal Code.738 [§ 8*8]

at its conclusion, in order to determine the case. R. v. Alexander (1889), 
17 Ont. R. 458, 401 ; K. v. Hall, 12 Ont. Pr. 142.

The “eight days ’’ should be computed from and exclusive of the day of 
the adjournment. Williams v. Burge ss (1840), 12 A. Ac E. 035 : R. v. Collins 
(1887), 14 Ont. R. 613, 617; Wharton’s Law Lexicon, 6th ed., 267.

The section is not intended to prevent more than one adjournment. 
Messenger v. Parker (1885), 18 N.8.R. 237, 242, and in Nova Scotia in 
R. v. Morse (1890), 22 N.S.R. 298, it was held that where a justice adjourned 
the trial without day, stating in the presence of all the parties that he would 
make up his judgment and notify the parties affected, which he did in time 
for an appeal from the conviction, that no conviction could be made, the 
justice having lost jurisdiction by the adjournment without day.

The absence of defendant’s counsel from the adjourned sittings at which 
the magistrate pronounced his judgment, the evidence having been closed 
at the former sittings at which counsel appeared, does not affect the power 
of the magistrate to convict, notwithstanding any irregularity in the service 
of the summons. R. v. Doherty (1899), 3 Can. Cr. this. 506, 32 N.8.R. 235.

A magistrate exceeds his jurisdiction who hears one of the parties and 
then pronounces sentence on a day to which the hearing was not adjourned 
as provided by sec. 857. Therrieu v. McEachern (1897), 4 Rev. de Jur. 87; 
4 Que. 8.C. 87.

The provision that no adjournment shall be for more than eight days is 
matter of procedure, and may be waived, and a defendant who consents to 
an adjournment for more than eight days cannot afterwards complain in 
that respect. R. v. Ilazen (1893), 20 Ont. App. 633.

The magistrate adjourned the hearing to Tuesday. December 28th, when 
Monday was in fact the 28th and Tuesday the 29th December, and on the 
latter day entered a conviction, the defendant not having appeared either on 
the return of the summons or ou the day of conviction. It was held by the 
full court that the day of the week governed, and that the conviction was 
properly made on Tuesday, December 29th. Ex p. Ray worth (1897), 34 
Can. Law Jour. 44 (N.B.).

A conviction in the form prescribed by the Criminal Code is not bad 
because it also contains recitals shewing certain adjournments of the hear
ing before the justice, but not shewing that no adjournment had been 
made for a longer period than the eight days allowed by Cr. Code sec. 857, 
sub-sec. 1, although more than three months had elapsed from the com
mencement to the end of the proceedings. The hearing may be adjourned 
from time to time under sec. 853 of the Code, although the accused be not 
present, provided the adjournments are made in the presence and hearing 
of his solicitor or agent. Proctor v. Parker (1899), 3 Can. Cr. Cas. 374 
(Man ).

8.>8. Adjudication by justice,—The justice, having 
heard what each party lias to sav, and the witnesses and evidenee 
adduced, shall consider the whole matter, and, unless otherwise 
provided, determine the same and convict or make an order 
against the defendant, or dismiss the information or complaint, 
as the ease may lie. R.S.C. e. 178, s. 52.

Improper adjournment.]—As to illegal adjournments depriving the magis
trate of jurisdiction, see note to sec. 857.

Finding of fact.]—In summary proceedings before a justice of the peace 
he is substituted for the jury, so far ns relates to the conviction, that is. as 
to finding the party guilty or not guilty. It is sufficient to authorize a con-
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victiou that there is such evidence before the magistrate as might in an 
action on an indictment be left to a jury; and the Superior Court, when the 
conviction is brought before it, will not examine further to see whether the 
conclusion drawn by the magistrate be or be not the inevitable conclusion 
from the evidence. Hum’s Justice of the Peace, 30th ed., 114-; K.v. Davie, 
(i T.R. 177; K. v. Alexander (1889), 17 O.K. 458.

The conviction must be for one offence only and not for two or more 
offences. Sec. 845 (3); K. v. Farrar (1890), 1 Terr. L.K. 3UG.

A summary conviction for an offence under the Canada Temperance Act 
only covers the violation actually proved, and not any violation which 
might have been proved. Ex p. Whalen (1894), 32 N.B.R, 274: Ex parte 
McManus (1894), 32 N.B.R. 481. As said by Landry, J., in the former 
case:—Where the law permits the inclusion of several charges of offences 
in one summons or indictment, and the court has jurisdiction to convict on 
all the charges under that summons or indictment the judicial disposal, 
either by accpiittal or conviction, will include all charges of which evidence 
could have been received on the trial of the charge disposed of. But where 
the law allows the charge of an offence describing it ns having taken place 
during a period in which it is possible that many similar offences of the 
same nature have been committed, and the tribunal can deal with only one 
under the one summons or indictment, then evidence given of out- offence 
will not affect the other offences committed during that space of time. 
Ex p. Whalen (1894), 32 N.B.R. 274, 276.

The dismissal of a prior charge under the Canada Temperance Act 
in which the offence was laid as between certain dates is not necessarily a 
bar to a subsequent prosecution for an offence committed within the same 
period of time, but the question of identity of offence isforthe magistrate. 
The onus of proving the identity of the charge is upon the defendant. 
Ex parte Flanagan (1899), 5 Can. Cr. Cas. 82 (N.B.); R. v. Marsh, in Re 
Tennant (1886), 25 N.B.R. 371.

T. was committed on 16th May of selling liquor between 21st January 
and 18th April, he was subsequently convicted for unlawfully keeping liquor 
for sale between 14th February and 24th March in the same year. It was 
held that the onus was on him to prove that the two charges were identical 
—that the keeping for sale with which he was charged was in fact the selling 
of which he had been convicted, and that the mere fact that the days betw een 
which he was charged with keeping liquorfor sale, were included within the 
times stated in the conviction for selling, did not sustain a defence of autre
fois convict. R. v. Marsh, in Re Tennant (1886), 25 N.B.R. 371.

Two persons who were doing business as co-partners were jointly con
victed before a magistrate for keeping for sale intoxicating liquors contrary 
to the Canada Temperance Act. The conviction was as follows:—“ And I 
adjudge the said G. H. and J. C. for their said offence to forfeit and pay 
the sum of $50 to be paid and applied according to law, and also to pay to 
(the informant) the sum of $3.60 for his costs in this behalf: and if the 
said several sums be not paid forthwith. 1 order that the same be levied by 
distress and sale of the goods and chattels of the said G. H. and J. C. : and 
in default of sufficient distress, I adjudge each of them the said G. H. and 
J. C. to be imprisoned.” It was held that the offence charged was not a 
joint offence, and that the conviction was bad, for the magistrate ought to 
have adjudged a separate penalty upon each defendant. Ex parte Howard 
and Cringle (1885), 25 N.B.R. 191.

Adverse witness.]— A party’s own witness cannot be treated as adverse 
and cross-examined by him without the leave of the magistrate. Price v. 
Manning, 37 W. R. 785; Stone’s Justices’ Manual (30th ed.), p. 706. A 
witness is considered adverse when, in the opinion of the magistrate, he 
bears a hostile animus to the party calling him, and not merely when his 
testimony contradicts his proof. Cf. Greenough v. Eccles (1859), 5 
C.B.N.S. 786.
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Leare to withdraw the charge.]—After the evidence has been heard the 
justice is not bound either to convict or discharge the defendant; he may 
allow the prosecutor to withdraw the charge. Ex p. Wyman (1899), 5 Can. 
Cr. Cas. 58 (N.B.).

Such withdrawal may be allowed even when another information cover
ing the same offence has been laid by the same prosecutor against the same 
defendant, and the determination thereof is still pending. Ibid.

But although the informant gives notice that he withdraws, the justice 
may in his discretion grant a certificate of dismissal at the request of the 
defendant. Bradshaw v. Vaughton, 30 L.J.C.P. 93.

N.ltt. Form of conviction.—If the justice convicts or 
makes an order against the defendant a minute or memorandum 
thereof shall then he made, for which no fee shall be paid, and 
the conviction or order shall afterwards be drawn up by the 
justice on parchment or on paper, under his hand and seal, in 
such one of the forms of conviction or of orders from VV to 
AAA inclusive in schedule one to this Act as is applicable to 
the case or to the like effect R.S.C. c. 178, s. 53.

Form VV.—

CONVICTION FOR A PENALTY TO BE LEVIED BY DISTRESS AND
IN DEFAULT OF SUFFICIENT DISTRESS. BY IMPRISONMENT.

I

Canada,
Province of ,
County of ,

Be it remembered that on the day of , in
the year , at , in the said county, A.B. is
convicted before the undersigned , a justice of the
peace for the said county, for that the said A.B. (etc., stating 
the offence, and the time and place when and where committed), 
and I adjudge the said A.B. for his said offence to forfeit and 
pay the sum of $ (stating the penalty, and also the com
pensation, if any), to lie paid and applied according to law, and 
also to pay to the said C. D. the sum of , for his costs
in this behalf ; and if the said several sums are not paid forth
with, (or on or before the of next),* I order
that the same lie levied by distress and sale of the goods and 
chattels of the said A.B., and in default of sufficient distress,* 
I adjudge the said A.B. to lie imprisoned in the common gaol of 
the said county, at , in the said county of ,
(there to be kept at hard labour, if surh is the sentence) for the 
term of , unless the said several sums and all costs and
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charges of the said distress (and of the commitment and convey
ing of the said A.B. to the said gaol) are sooner paid.

Given under my hand and seal, the day and year first above 
mentioned, at , in the county aforesaid.

J. S., [seal.]
J. P., (Same of County.)

* Or when the issuing of a distress warrant would he ruinous 
to the defendant and his family, or it appears he has no goods 
whereon to levy a distress, then instead of the words between 
the asterisks * * say, “ inasmuch as it is now made to appear to 
me that the issuing of a warrant of distress in this behalf would 
be ruinous to the said A.B. and his family,” (or, “ that the said 
A.B. has no goods or chattels whereon to levy the said sums by 
distress ”).

Form WW.—

CONVICTION FOR A PENALTY, AND IN DEFAULT OF PAYMENT 
IMPRISONMENT.

Canada,
Province of , )
County of , )

Be it remembered that on the day ot , in
the year , at , in the said county, A.B. is
convicted la-fore the undersigned, , a justice of the
peace for the said county, for that lie the said A.B. (etc., 
stating the offence, and the time and place when and where it 
was committed), and I adjudge the said A.B. for his said 
offence to forfeit and pay the sum of , (stating the
penalty and the nmpensation, if any) to be paid and applied 
according to law ; and also to pay to the said C.D. the sum of 

for his costs in this behalf ; and if the said several 
sums are not paid forthwith (or, on or before next), I
adjudge the said A.B. to lie imprisoned in the common gaol of 
the said county, at , in the said county of
(and there to be kept at hard labour) for the term of ,
unless the said sums and the costs and charges of conveying the 
said A.B. to the said common gaol are sooner paid.

Given under my hand and seal, the day and year first above 
mentioned at , in the county aforesaid.

J. S., [seal.]
J. P., (Name of County.)
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Fobm XX.—

Criminal Code.

CONVICTION WHEN THE PUNISHMENT Is BY IMPRISONMENT, ETC.

Canada,
Province of , I
County of , J

Bo it remembered that on the day of , in
the year at , in the said county, A.B. is con
victed before the undersigned, , a justice of the peace
in and for the said county, for that he the said A.B. (etc., 
stating the offence, and the time and place when and where it 
was committed); and I adjudge the said A.B. for his said 
offence to he imprisoned in the common gaol of the said county, 
at , in the county of , (and there to lie kept
at hard labour) for the term of ; and I also adjudge
the said A.B. to pay to the said C.l). the sum of , for
his costs in this behalf, and if the said sum for costs are not paid 
forthwith (or on or liefore next), then * I order that
the said sum lie levied by distress and sale of the goods and 
chattels of the said A.B. ; and in default of sufficient distress 
in that lielmlf,* I adjudge the said A.B. to lie imprisoned in the 
said common gaol (and kept there at hard lalmur) for the term 
of , to commence at and from the term of his imprison
ment aforesaid, unless the said sum for costs is sooner paid.

Given under my hand and seal, the day and year first above 
mentioned at , in the county aforesaid.

J. S., [seat..]

J. P., (Name of County.)

* Or, when the issuing of a distress warrant would he ruin
ous to the defendant and his family, or it appears that he has 
no goods whereon to levy a distress, then, instead of the words 
between the asterisks * * say, " inasmuch as it is now made to 
appear to me that the issuing of a warrant of distress in this 
behalf would lie ruinous to the said A.B. and his family,” (or, 
“ that the said A.B. has no goods or chattels whereon to levy the 
said sum for posts by distress ”).
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Form YY.—

ORDER FOR PAYMENT OF MONEY TO BE LEVIED BY DISTRESS AND 
IN DEFAULT OF DISTRESS IMPRISONMENT.

Canada,
Province of , )
County of , )

Be it rememliered that on , complaint was made
before the undersigned, , a justice of the jieuce in and
for the said county of , for that (staling the facts
entitling the complainant to the order, with the Unie and place 
when and where they occurred), and now at this day, to wit, 
on , at , the parties aforesaid appear before
me the said justice (or the said C.D. appears liefore me the said 
justice, but the said A.B., although duly called, does not ap|iear 
by himself, his counsel or attorney, and it is now satisfactorily 
proved to me upon oath that the said A.B. was duly served with 
the summons in this behalf, which required him to lie and 
appear here on this day liefore me, or such justice or justices of 
the ]ieace for the county, as should now lie here, to answer the 
said complaint, and to lie further dealt with according to law) ; 
and now having heard the matter of the said complaint. I do 
adjudge the said A.B. to pay to the said C.D. the sum of 
forthwith (or on or before next, or as the Act or law
requires), and also to pay to the said C.D. the sum of 
for his costs in this behalf ; and if the said several sums are not 
paid forthwith (or on or before next), then,* I hereby
order that the same be levied by distress and sale of the goods 
and chattels of the said A.B., and in default of sufficient distress 
in that liehalf * I adjudge the said A.B. to lie imprisoned in the 
common gaol of the said county, at. , in the said county
of , (and there kept at hard lalxmr) for the term of

, unless the said several sums, and all costs and charges 
Criin Code one hundred and twenty-three 123

of the said distress (and the commitment and conveyance of the 
said A.B. to the said common gaol) are sooner paid.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. S„ ["SEAL.]

J. P., (Name of County.)
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* Or, what the issuing of a distress warrant would he ruin
ous to the defendant and his family, or it appears he has no 
goods whereon to levy a distress, then, instead of the words 
between the asterisks * * say, “ inasmuch as it is now made to 
appear to me that the issuing of a warrant of distress in this 
behalf would be ruinous to the said A.B. and his family,” (or 
“ that the said A.B. lias no goods or chattels whereon to levy the 
said sums by distress ”).

Form ZZ.—

ORDER FOR PAYMENT OF MONEY, AND IN DEFAULT OF 
PAYMENT IMPRISONMENT.

Canada,
Province of ,)
County of , j

Be it remembered that on , complaint was made
before the undersigned, , a justice of the peace in and
for the said county of , for that (stating the facts
entitling the complainant to the order, with the time and place 
when and where they occurred), and now on this day, to wit, 
on , at , the parties aforesaid appear before
me the said justice (or the said C.I). appears liefore me the said 
justice, but tbe said A.B., although duly called, does not appear 
by himself, his counsel or attorney, and it is now satisfactorily 
proved to me upon oath that the said A.B. was duly served with 
the summons in this behalf, which required him to lie and 
appear here this day liefore me. or such justice or justices of the 
pence for the said county, as should now lie here, to answer to the 
said complaint, and to lie further dealt with according to law) ; 
and now having heard the matter of the said complaint, I do 
adjudge the said A.B. to pay to the said C.D. the sum of 
forthwith (or on or before next, or as the Act or law
requires), and also to pay to the said C.T). the sum of 
for his costs in this behalf ; and if the said several sums are not 
paid forthwith (or on or before next), then I adjudge
the said A.B. to bo imprisoned in the common gaol of the said 
county at , in the said county of , (there to
be kept at hard labour if the Act or law authorizes this) for the 
term of , unless the said several sums (and costs and
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charges of coimiiitnient and conveying the said A.B. to the said 
common gaol) are sooner paid.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. S., [seal.]
J. /'., (Xante of Count u.)

Form AAA.—

ORDER FOR ANY OTHER MATTER WHERE THE IIISOIIEYINO OF IT 
IS PUNISHABLE WITH IMPRISONMENT.

Canada,
Province of , )
County of , j

Be it remembered that on , complaint was made
before the undersigned, , a justice of the peace in and
for the said county of , for that, (statin'/ tlir furls
entitling the complainant lo the order, with Ihr lime and place 
where and when they occurred) ; and now on this day, to wit, 
on , at , the parties aforesaid appear liefore
me the said justice (or the said C.D. appears liefore me the said 
justice, hut the said A.B., although duly called, does not appear 
bv himself, his counsel or attorney, and it is now satisfactorily 
proved to me upon oath that the said A.B. was duly served with 
the summons in this behalf, which required him to lie and 
appear here this day before me, or such justice or justices of the 
peace for the said county, as should now lie here, to answer to the 
said complaint, and to be further dealt with according to law) ; 
and now having heard the matter of the said complaint. I do 
adjudge the said A.B. to (here stale the matter required In he 
done), and if, upon a copy of the minute of this order lining 
served upon the said A.B., either personally or by leaving the 
same for him at his last or most usual place of anode, lie neglects 
or refuses to obey the same, in that case I adjudge the said A.B., 
for such his disobedience, to lx1 imprisoned in the common gaol 
of the said county, at , in the said county of ,
(there to be kept at hard labour, if the statute authorizes this), 
for the term of , unless the said order is sooner obeyed,
and I do also adjudge the said A.B. to pay to the said C.D. the 
sum of , for his costs in this behalf, and if the said
sum for costs is not paid forthwith (or on or before 
next), I order the same to be levied by distress and sale of the 
goods and chattels of the said A.B., and in default of sufficient
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distress in that liehnlf I adjudge the said A.B. to lie imprisoned 
i the said common gaol (there to he kept at hard labour) for 
the space of , to commence at and from the termination
of his imprisonment aforesaid, unless the said sum for costs is 
sooner paid.

(iiven under my hand ami seal, this day of ,
in the year , at , in the countv aforesaid.

,T. S., [seal.]
./. P., (Name of County.)

Al common law],—Where a form of conviction is not provided or men
tioned by any express statute, it must be such as would be good on the face 
of it according to the principles of the common law. Therefore a convic
tion which did not shew on the face of it that the evidence was given in 
the presence of the defendant, nor that the defendant was summoned and 
did not appear is clearly bad on the face of it. Moore v. Jarron (1852), 
9 U.C.Q.B. ‘233.

A summary conviction must be under seal. Haacke v. Adamson, 14 
V.C.C.P, 201 : Be liyer and Plows (1881), 46 U.C.Q.B. 206; Bond v. Con- 
mee, 16 Ont. App. K. 398.

Describing the party.]—A conviction must on the face of it shew sufficient 
identity of person to enable it to be pleaded to a second complaint against 
the same person for the same offence. R. v. Morgan (1881), 1 B.C.R. pt. 1, 
p. 245. The conviction of itself must contain the elements of identity and 
cannot lie supplemented by the commitment. Ibid. A conviction against 
“Messrs. Harrison & Co.” was held invalid even as against Harrison for 
the court could not tell upon the face of the proceedings but that the delin
quency of Harrison’s partners who were not before the court, might have 
been imputed to him. It. v. Harrison, 8 T.R. 508. If the accused person 
refuse to disclose his name he may be described ns a person whose name is 
unknown to the magistrate, and he may be identified by some fact, ex gr. 
by describing him as having been personally brought before the magistrate 
by a certain constable. Anon. (1822), R. & R. 489. The magistrate is not 
bound to follow the information ns to the name of the accused but may draw 
up the conviction with what appears to be the proper name, or with such 
other description as will enable identification. Whittle v. Franklnnd, 31 
L.J.M.C. 81: but a summary conviction of “Mrs. Morgan” not described 
as of any particular local residence or occupation or as known by any other 
designation, is not sufficient. R. v. Morgan (1881), 1 B.C.R. pt. 1, p. 245, 
per Gray, .J.

Where the members of a partnership firm are charged with an offence 
as to which each may be considered guilty tlie conviction should not describe 
them in the firm name alone, but should specifically name the persons 
adjudged guilty in the transaction. Re McDonald Bros. (1898), 34 C.L.J. 
475 (B.C.). ,

Describing the offence.]—The charge in a conviction must be certain and 
must be so stated as to be pleadable in a second prosecution for the same 
offence. R. v. Haggard (1870), 30 U.C.Q.B. 152.

It is essential to the validity of a conviction that the party charged should 
be convicted of a single, distinct, positive and definite charge. Per Morrison. 
J., in R. v. Mabey (1875), 37 U.C.Q.B. 248.

A conviction for doing worldly labour on Sunday contrary to the Ontario 
Lord’s Day Act is void for uncertainty unless the acts constituting the 
offence are specified. R. v. Somers (1893), 1 Can. Cr. Cas. 46 (Ont.).
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A conviction for illegally practising medicine contrary to the Ontario 
Medical Act must shew the exercise of that calling upon more than one 
occasion within the prescriptive period within which a prosecution must be 
brought. The conviction must set out the particular acts of the accused 
which ai e held to constitute the illegal practising. R. v. Whelan , 4
Can. < Jr. < las. 277 (Ont. ).

Adjudging forfeiture.]—Convictions were held defective in If. v. Cyr (1887), 
12 Out. Pr. 24, and R. v. Hurtress , 3 Can. Cr. Cas. 530 (N.S.),
because they did not contain an adjudication of forfeiture of the tine 
imposed, as well as an adjudication that the prisoner pay such sum. Refer
ence was in the former case made to the statute 32 and 33 Viet. (Can.), 
ch. 31, sec. 50, whereby forms il, i"2, <3 in which the expression “for
feit and pay” is used aie made applicable to all cases where no particular 
form is given by the law creating the offence; and that in cases where for
feiture is neither necessary nor proper and where only an order to pay 
money due by one person to another can be made (as in cases between 
master and servant) the statutory forms contain no expression of forfeiture. 
See Code Forms VV, WW and YY, and sec. 982. The opinion is also 
expressed in Palev on Convictions, 0th ed., 264, that a judgment of for
feiture is necessary under the corresponding Imperial statute, 11 and 12 
Viet., ch. 34.

A minute of conviction which mentions no definite time for the payment 
of the penalty must be taken to mean that payment must he made forthwith. 
R. v. Butler (1896), 32C.L.J. 594 (N.8.).

Conformity with adjudication.]—Where a minute of conviction stated that 
in default of payment of the line and costs imposed the same was to be 
levied by distress, and in default of distress imprisonment, and a formal 
conviction was drawn up following the minute, and it appeared that distress 
was not authorized in the particular case, it was held that the fact of the 
minute containing such unauthorized provision did not prevent a conviction 
omitting such provision being drawn up and returned, in compliance with a 
certiorari granted. R. v. Hartley (1890), 20 Ont. R. 481 ; vide also R. v. 
Richardson (1891), 20 Ont. R. 514.

If the penalty in default of payment of the fine adjudged appears to be 
properly ascertained by the conviction the court will not enquire when it 
was fixed, tor if determined at any time before the conviction is formally 
drawn up and returned that is sufficient. R. v. Smith (1881), 40 V.C. 
Q.B. 18).

Possibly the justices could not give any effect to a change of intention as 
regards the adjudication of guilt on the penalty without hearing the defen
dant. R. v. Brady, 12 Ont. R. 363; R. v. Hartley, 20 Ont. R. 485; but it 
is otherwise as regards the consequences which follow the infliction of the 
penalty. R. v. McAnn (1896), 3 Can. Cr. Cas. 110, 112, per Davie, C.J.

A conviction which illegally imposes imprisonment with hard labour in 
default of payment of a fine may be amended at any time before it is acted 
upon, by the return of an amended conviction omitting the award of hard 
labour but in other respects conforming to the adjudication. R. v. McAnn 
(1896), 3 Can. Cr. Cas. 110 (B.C.). But if the original adjudication had 
been acted upon, the defect could not have been cured by returning a valid 
conviction. Ibid, per Drake, ,1., p. 121.

A conviction in due form will not be quashed because it is founded upon 
a minute of adjudication which does not disclose an offence in law if the 
court is satisfied, upon perusal of the depositions, that the offence for which 
the formal conviction was made was in fact committed. It. v. Whiffin 
(1900), 4 Can. Cr. Cas. 141 (N.W.T.).

Code sec. 872 (a) provides for imprisonment unless the penalty and costs. 
If costs are ordered, “ and the expenses of the distress and of conveying

1

2
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the defendant to jail are sooner paid,” while in form WW and the warrant 
of committment form FFF, the expression is “costs and charges’’and 
not “expenses,” ns in sec. 872. in providing a form containing tlint 
expression, to carryout a provision where the word “expenses” alone is 
used Parliament must have considered that the two expressions were 
synonymous, or meant the same thing. It would presumably not provide a 
form which, if followed, the courts must immediately declare to be bad. 
it. v. Van tassel (No. 1) (181)4), 5 Can. Cr. Cas. 128 (N.S.).

Amendment on certiorari.\ On the return to a certiorari the justices are 
not only entitled, but may be required, to amend theireonviction in matters 
of form. Houghton's Case 11877), 1 ti.C.lt. pt. 1, p. 81). But as said by 
Begbie, C.J., in that case: “ lie cannot be allowed to convict a man of one 
offence and then on certiorari inform the court that he convicted him of 
another:” he cannot be allowed to thrust into an “ amended ” conviction 
allegations of fact which the evidence disproves. Ibid., p. 02.

An amended conviction may be made out and returned under the 
certiorari at any time before the conviction has been quashed or the defen
dant released. R. v. McDonald. 2(1 N.S.R. 404; R. v. Lawrence, 411 
U.C.Q.B. 108; R. v. Richardson, 20 Ont. R. 514: R.v. House, 2 Man. R. 58.

Vnder sec. 881) the court may, on certiorari, adjudicate de novo on the 
evidence given before the magistrate; but the couit should not amend a 
conviction if in so doing it has to exercise the discretion of the magistrate. 
R. v. Whiffln (11)00), 4 (’an. Cr. ('as. 141 (N.W.T.).

8<M> Disposal of penalties on conviction of joint 
offenders. When several persons join in the commission of 
the same offence, and upon conviction thereof each is ** lged 
to pay a |>ennlty which includes the value of the property, or the 
amount of the injury done, no further sum shall he paid to the 
person aggrieved titan such amount or value, and costs, if any, 
and the residue of the penalties imposed shall he applied in the 
same manner as other penalties imposed by a justice are directed 
to l>e applied. R.S.O. c. 178, s. 54.

Hill First conviction in certain cases. —Whenever 
any person is summarily convicted before a justice of any 
offence against Parts XX. to XXX. inclusive or Part 
XXXVIT. of this Act and it is a first conviction, the justice 
may, if he thinks fit, discharge the offender from his conviction 
upon his making such satisfaction to the person aggrieved, for 
damages and costs, or either of them, as are ascertained by the 
justice. It.S.C. e. 178, s. 55.

The omission of the magistrate to nsk the necused whether he had been 
previously convicted does not deprive him of jurisdiction to receive proof 
of the prior conviction. R. v. Wallace, 4 Out. R. 127, per Armour, .1.: 
R. v. Brown, Hi Ont. R. 41.

M>'£. Certificate of dismissal.—If the justice dis
misses the information or complaint he may, when required so 
to do, make an order of dismissal in the form BBB in schedule 
one hereto, and he shall give the defendant a certificate in the
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form CGC in the said schedule, which certificate, upon being 
afterwards produced, shall, without further proof, he a bar to 
any subsequent information or complaint for the same matter, 
against the same defendant. R.6.V. e. 178, s. 5Ü.

Form BB13.—

FORM OF ORDER OF DISMISSAL OF AN INFORMATION OR 
COMPLAINT.

Canada,
Province of , )
County of , j

Be it remembered that on , information was laid
(or complaint was made) before the undersigned, a
justice of the peace in and for the said county of , for
that (etc., as in the summons of flic defendant ) and
now at this day, to wit, on , at , (if at any
adjournment insert here: “ to which day the heaving of this 
case was duly adjourned, of which the said (MX had due 
notice,” both the said parties appear before me in order that I 
should hear and determine the said information (or complaint) 
(or the said A.B. ap|K»ars before me, but the said (Ml., although 
duly called, does not appear) ; (whereupon the matter of the 
said information (or complaint) being bv me duly considered, 
it manifestly appears to me that the said information (or com
plaint) is not proved, and] (if the informant or compta inant 
docs not appear, these words may he omitted), 1 do therefore 
dismiss the same, and do adjudge that the said C.D. do pay to 
the said A.B. the sum of , for his costs incurred by
him in defence in his behalf: and if the said sum for costs is 
not paid forthwith (or on or before ), I order that the
same be levied by distress ami sale of the goods and chattels of 
the said (MX, and in default of sufficient distress in that behalf, 
I adjudge the said (’. IX to lie imprisoned in the common gaol of 
the said county of , at , in tin1 said countv
of (and there kept at hard lalntur) for the term of

, unless the said sum for costs, and all costs ami 
charges of the said distress (and of the commitment and con
veying of the said (Ml. to the said common gaol) are sooner 
paid.

Given under my hand and seal, this day of
in the vear , at , in the countv aforesaid.

J. S., ("heal.]
.7. /*.. (Name of County.)
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Form CCC.—

Criminal Code.

FORM OF CERTIFICATE OF DISMISSAL.

Canada,
Province of , |
County of , /

I lierebv certify that an information (onconiplnint) ]irc- 
ferred by CM), against A.B. for that (etc., as in the summons) 
was this day considered by me, a justice of the peace in and for 
the said county of , and was by me dismissed (with
costs).

Dated at , this day of , in the
year

J. 8., [seal.]
J. P., (Name of County.)

This certificate of dismissal may be granted ns well where the informant 
neglects to appear, and the complaint is dismissed on that ground, as where 
he does appear and the information is dismissed on the merits. Ex parte 
Phillips (1884), 24 N.B.R. 119. Upon the hearing of an information for an 
offence against the Canada Temperance Act the defendant in answer to the 
charge gave in evidence a certificate stating that an information against the 
defendant for the same offence had been considered and was dismissed, but 
the police magistrate gave no effect to the certificate df dismissal, on the 
ground that the original information had been dismissed on the default of 
the informant to appear and give evidence and not on the merits, and it 
was held that it was within the power of a magistrate, to whom a certificate 
of dismissal is tendered as a bar to his proceeding, to inquire whether such 
prosecution was real and bona fida, or was instituted fraudulently and eol- 
lusively for the purpose of escaping the penalties of the Act. Ibid.

Hilli. Disobedience to order of justice.—Whenever, 
by any Act or law, authority is given to commit a person to 
prison, or to levy any sum upon his goods or chattels by distress, 
for not obeying an order of a justice, the defendant shall l»e 
served with a copy of the minute of the order before any warrant 
of commitment or of distress is issued in that behalf ; and the 
order or minute shall not form any part of the warrant of com
mitment or of distress. R.S.C. c. 178, s. 57.

This section originated with sec. 52 of the Summary Convictions Act. 
32-33 Viet., ch. 31. It applies only to orders of justices as distinguished 
from convictions. K. v. Sanderson (1886), 12 Ont. R. 178, 181 : R. v. 
O’Leary, 3 Pugsley (N.B.) 204: Palev on Convictions, 5th ed., 288. A 
defendant must take notice of a conviction at his peril. Ibid.

‘‘ The commitment must be to the common gaol of the county for which 
the justices shall be acting.” Paley. p. 337. The warrant is bad if it only 
orders in general terms that the defendant be carried to prison. R. v. 
Smith, 2 Str. 934.
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A warrant of commitment is bad if it simply directs the gaoler to “im

prison” the defendant for the stated time, without specifying the place of 
imprisonment. Re J. W. King (1901), 4 Can. Cr. Cas. 426, per Forbes, 
Co. J.

The description of the place of imprisonment in a warrant of commit
ment is sufficient if the prison be described by its situation or some other 
definite description. Ibid.

Where a warrant of commitment which adjudges imprisonment is 
delivered to a constable, and the defendant then being at large deposits 
money with the constable as security for his appearance when required and 
procures the constable to delay the execution of the commitment for a time, 
the defendant cannot object to a subsequent arrest, accompanied by a 
return of his deposit, on the ground that it was illegal as being a second 
arrest under the same warrant. Ex parte Doherty (1899), 5 Can. Cr. Cas. 
94 (N.B.).

Semble, an unreasonable delay in issuing a warrant of commitment may 
be a ground for discharge on habeas corpus if the delay works an injustice 
to the defendant. Ibid.

(Amendment of 1000.)
8tf4. Common assault.—Whenever any person is charged 

with common assault any justice may summarily hear and 
determine the charge.

2. If the justice finds the assault complained of to have 
been accompanied by an attempt to commit some other indict
able offence, or is of opinion that the same is, from any other 
circumstance, a fit subject for prosecution by indictment, he 
shall abstain from any adjudication thereupon, and shall deal 
with the case in all respects in the same manner as if he had no 
authority finally to hear and determine the same.

Before the Code, a magistrate could dispose summarily of any case of 
common assault. But under the Code either the complainant or the party 
complained against might refuse the magistrate the right to proceed, and 
the case had then to go before the grand jury and the party be indicted. 
The magistrate has by this amendment jurisdiction to summarily determine 
the complaint without regard to the desire of either the prosecutor or the 
defendant that it should be sent up for trial under indictment, and an 
indictment for common assault will only lie under the circumstances stated 
in sub-section 2.

The applicant C. having appeared to an information charging him with 
assault and praying that the case might be disposed of summarily under the 
statute, II., the complainant, applied to amend the information by adding 
the words “and falsely imprison ” ; this being refused H. offered no evidence, 
and a second information was at once laid, including the charge of false 
imprisonment. The magistrate refused to give a certificate of dismissal of 
the first charge, or to proceed further thereon, but endorsed on the informa
tion “Case withdrawn by the permission of the court, with the view of 
having a new information* laid.” It was held that the complainant could 
not, even with the magistrate’s consent, withdraw the charge, the defendant 
being entitled to have it disposed of. R. v. Conklin (1871), 31 U.C.Q.B. 
160. Under sub-sec. (2) the magistrate is. if he thinks the case a proper 
one for indictment, to proceed as upon a preliminary inquiry, and he may 
allow the information to be amended and re-sworn. See note to sec. 558.
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86.1 Dismissal of complaint for assault.—If the jus
tice, upon the hearing of any case of assault or battery upon the 
merits where the complaint is preferred by or on behalf of the 
person aggrieved, under the next preceding section, deems the 
offence not to be proved, or finds the assault or battery to have 
been justified, or so trifling as not to merit any punishment, 
and accordingly dismisses the complaint, he shall forthwith 
make out a certificate under his hand, stating the fact of such 
dismissal, and shall deliver such certificate to the person against 
whom the complaint was preferred. R.S.C. c. 178, s. 74.

866 Release from further proceedings.—If the
person against whom any such complaint has been preferred, by 
or on behalf of the person aggrieved, obtains such certificate, or, 
having been convicted, pays the whole amount adjudged to be 
paid, or suffers the imprisonment, or imprisonment with 
hard labour, awarded, he shall be released from all further or 
other proceedings, civil or criminal, for the same cause. R.S.C. 
c. 178, s. 75.

This section does not apply to bar a civil action for assault, after convic
tion and payment of the fine, where such conviction is by a petit jury on a 
trial upon an indictment. Clermont v. Lagace (1897), 2 Can. Cr. Cas. 1.

In Quebec it has been held that a conviction upon a charge of ag
gravated assault tried by a magistrate under sec. 783 (c) of the Criminal 
Code, with the consent of the accused, and the payment of the fine thereby 
imposed, will constitute a bar to a civil action for damages for such assault. 
Hardigan v. Graham (1897), 1 Can. Cr. Cas. 437 (Que.).

But in Ontario it is held on the contrary that the civil action is barred 
only where the charge is triable summarily under sec. 8G4 without regard to 
the consent of the accused, and that sec. 860 does not have that effect 
where the charge is under sec. 202 for the indictable offence of assault 
causing actual bodily harm. Nevills v. Ballard (1897), 1 Can. Cr. Cas. 434 
(Ont.).

The injury to clothing or loss of property from the person by reason of 
the assault does not constitute a cause of action distinguishable from the 
civil action for assault, and any claim in respect of such injury or loss will 
likewise be barred where sec. 866 applies. Hardigan v. Graham, supra.

On a charge of shooting and wounding with intent, the justices holding 
a preliminary enquiry cannot, of their own motion, vary or reduce the 
charge to one of common assault and so acquire jurisdiction to adjudicate 
thereupon. Miller v. Lea (1898), 2 Can. Cr. Cas. 282.

A certificate of conviction by justices for common assault under those 
circumstances, and the payment of the fine imposed, do not bar a civil 
action by the injured party for damages against the wrongdoer, and this 
section does not apply. Ibid.

Where a magistrate invested with the powers of two justices tries a case 
of aggravated assault under the summary trials procedure with the consent 
of the accused (sec. 786), the conviction is a bar to further criminal pro
ceedings for the same cause (sec. 799), but not to be a civil action for 
damages. The provisions of sec. 866 do not apply to such a case. Clarke 
v. Rutherford (1901), 5 Can. Cr. Cas. 13 (Ont.).
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A summary conviction for assault has beeu held sufficient in bai a sub
sequent indictment, charging an assault and wounding with intent to 
murder, where the accused had been summoned before magistrates by the 
prosecutor of the indictment for the same assault, and had been imprisoned 
on his making default of payment of the fine imposed by the magistrates. 
R. v. Stanton (1851), 5 Cox C.C. 324, per Erie, .1.

It was said by Coltman, .Ï., in R. v. Walker (1843), 2 Moody & Rob. 
440, that there is no difference in principle whether a party has been con
victed or acquitted: and that on a complaint for a common assault the 
justices were to determine whether such assault was accompanied with any 
felonious intention, and on that question they are like any other court of 
competent jurisdiction, and their decision is of the same finality as if the 
party had been convicted by a jury. 2 Moody & Rob. 457.

The rule at common law is that where a person has been convicted for an 
offence by a court of competent jurisdiction, the conviction is a bar to all 
further criminal proceedings for the same offence ; the principle is that no 
man shall be placed in peril of legal penalties more than once on the same 
accusation, it. v. Miles (1890), 17 Cox C.C. 9.

It is a well-established principal that a series of charges shall not lie 
preferred, and, whether a party accused of a minor offence is acquitted or 
convicted, he shall not be charged again on the same facts in a more aggra
vated form. R. v. Elrington (1801), 1 Rest & Smith 088, 090 (Cockburn, 
C.J., and Blackburn, J.).

It was held by the Court for Crown Cases Reserved in R. v. Morris (1807), 
L.R. 1 C.C.R. 90, that a conviction for assault and the imprisonment conse
quent thereon are not either at common law or under 24-25 Viet., oh. 100. 
sec. 45 (Can. Cr. Code 806), a liar to an indictment for manslaughter of the 
person assaulted, should he subsequently die from the effects of the assault. 
Per Martin, B., and Ryles and Shee, JJ.: Kelly, C.B., dissenting.

In the last-mentioned case, Martin, B., considered the word “cause" 
in the statute, corresponding to sec. 800 of the Code, as used synonymously 
with the words “accusation ” or “ charge M; while Bvles, .1., said that the 
word "cause ” may undoubtedly mean “ act,” but it is ambiguous, and it 
may also and, perhaps, with greater propriety be held to mean “cause for 
the accusation and in that view the cause for the indictment for man
slaughter comprehended more than the cause in the summons before the 
magistrates, “for it comprehends the death of the party assaulted." L.R. 1 
C.C.R. 95.

In a more recent case, at the Durham Assizes, November 23, 1895, the 
opposite view was taken by flrantham, .1., the presiding judge. R.v. Hilton 
f 1895), 59 J.P. (Eng.), 778. In that case it appeared that the defendant 
Hilton was indicted for the manslaughter of one Robert dackson. The 
alleged assault which caused the death of Jackson occurred on the 12th of 
October. On the 21st of October cross-summonses for assault were heard 
by the justices and both cases were dismissed. At that time the deceased 
man's injuries were not considered serious, but on the 22nd of November 
he died from the effects of a clot of blood on the brain. Hilton was there
upon charged with manslaughter. Counsel for the prisoner produced a 
certificate of dismissal of the charge of assault by the justices under 24 & 
25 Viet., ch. 100, sec. 45, and raised the plea that the prisoner had already 
been acquitted of the charge of assault and could not be tried again. The 
judge accepted this view, and the prisoner was discharged.

48—GRIM. CODE.
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Miî. Costs on conviction or order.—In every case of 
a summary conviction, or of an order made bv a justice, such 
justice may, in his discretioifi award and order in and by the 
conviction or order that the defendant shall pay to the prose
cutor or complainant such costs as to the said justice seem rea
sonable in that behalf, and not inconsistent with the fees estab
lished by law to be taken on proceedings had by and before 
justices. R.S.C. c. 178, s. 58.

A general power to award costs was first conferred by the statute 18 
Geo. III., ch. 19, before which no such power existed except under special 
statutes. R. v. Brown (1888), 16 O.R. 41, 46.

The award of costs under a summary conviction should direct payment 
thereof to the informant and not to the justice. R. v. Roche (1900), 4 Can. 
Cr. « as. 64.

HUH. Costs on dismissal. -Whenever the justice, instead 
of convicting or making ail order, dismisses the information or 
complaint, he may, in his discretion, in and by his order of 
dismissal, award and order that the prosecutor or complainant 
shall pay to the defendant sneli costs as to the said justice seem 
reasonable and consistent with law. Ii.S.C. c. 178, s. 50.

HGil Recovery of costs when penalty is adjudged. -
The sums so allowed for costs shall, in all cases, be specified in 
the conviction or order, or order of dismissal, and the same 
shall be recoverable in the same manner and under the same 
warrants as any penalty, adjudged to be paid by the conviction 
or order, is to be recovered. R.S.C. c. 178, s. 00.

HÎO. Recovery of costs in other cases.—Whenever 
there is no such penalty to be recovered, such costs shall be recov
erable by distress and sale of the goods and chattels of the party, 
and in default of distress, by imprisonment, with or without 
hard labour, for any term not exceeding one month. R.S.C. 
c. 178, s. 61.

(Amendment of

HI I, Fees, -The fees mentioned in the following tariff 
and no others shall be and constitute the fees to bo taken on 
proceedings Wore justices in proceeding under this part :—
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Fees to be taken by Justices of the Peace or their Clerks.

$ cts.
1. Information or complaint ami warrant or summons 0 50
2. Warrant where summons issued in first instance.. . 0 10
3. Each necessary copy of summons or warrant...........  0 10
4. Eaeh summons or warrant to or for a witness or wit

nesses. (Only one summons on eaeh side to he 
charged for in eaeh ease, which may contain any 
number of names. If the justice of the ease 
requires it, additional summonses shall lie issued 
without charge) ................................................... 0 10

5. Information for warrant for witness and warrant. . 0 50
6. Each necessary copy of summons or warrant for wit

ness .......................................................................... 0 10
7. For every recognizance.......................................... 0 25
8. For hearing and determining ease....................... 0 50
9. If ease lasts over two hours ...................................... 1 00

10. Where one justice alone cannot lawfully hear and
determine the case, the same fee for hearing 
and determining to lie allowed to the associate 
justice.

11. For each warrant of distress or commitment..........  0 25
12. For making up record of conviction or order

where the same is ordered to lie returned to
sessions or on certiorari .................................... 1 00
But in all cases which admit of a summary pro

ceeding before a single justice and wherein 
no higher penalty than $20 can he imposed, 
there shall be charged for the record of con
viction not more than ................................... 0 50

13. For copy of any other paper connected with any
ease, and the minutes of the same, if demanded, 
per folio of 100 words......................................... 0 05

14. For every hill of costs when demanded to be made
out in detail.........................................................  0 10
(Items 13 and 14 to be chargeable only when 

there has lieen an adjudication.)

Constables' Fees.
$ cts.

1. Arrest of each individual upon a warrant.............. 1 50
2. Serving summons....................................................... 0 25
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3. Mileage to serve summons or warrant, per mile
(one way) necessarily travelled.......................... 0 10

4. Same mileage when service cannot be effected, but
only upon proof of due diligence.

5. Mileage taking prisoner to gaol, exclusive of dis
bursements necessarily expended in bis convey
ance ........................................................................  0 10

C. Attending justices on trial for each day necessarily 
employed in one or more cases when engaged less 
than four hours.................................................... 1 00

7. Attending justices on trial, for each day necessarily
employed in one or more cases, when engaged 
more than four hours............................................ 1 50

8. Mileage travelled to attend trial (when public con
veyance can be taken only reasonable disburse
ments to lie allowed) one way, per mile............. 0 10

9. Serving warrant of distress and returning same... 1 00
10. Advertising under warrant of distress................... 1 00
11. Travelling to make distress or to search for goods

to make distress, when no goods are found (one 
way), per mile .................................................. 0 10

12. Appraisements, whether bv one appraiser or more,
2 cents in the dollar on die value of the goods.

13. Commission on sale and delivery of goods, 5 cents 
in the dollar on the net produce of the goods.
52 V., c. 45, s. 2 and Sell.

Witnesses' Fees.
$ cts.

1. Kaeli day attending trial ........................................ 0 75
2. Mileage travelled to attend trial (one way), per

mile.............................................................................. 0 10
Kicessire ros/n.] — A justice’s order dismissing an information under 

“The Summary Convictions Act,’’ ordered the informant to pay as costs a 
sum which included items for “ rent of hall,” “ counsel fee,” “compensa
tion for wages,” and “ railway fare.” Held, that none of these items could 
legally be charged ns costs. R. v. Laird (1889), 1 Terr. L.R. 179. In that 
case the court held that it had no power to amend the order by deduct ing 
the illegal items; though it could amend by striking out in toto all that 
part of the order relating to costs. R. v. Laird (1889), 1 Terr. L.R. 179: 
secs. 886 and 889 seem not to apply to “orders of dismissal,” but to be 
limited to orders or convictions against the accused.

The allowance by the magistrate on a summary conviction, of excessive 
costs in respect of mileage to the constable for serving subpomas upon 
witnesses, is not a ground for quashing the conviction. Ex parte Rayworth 
(1896), 2 Can. Cr. Cas. 230 (N.B.).
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If the magistrate charges excessive costs, although he does so innocently, 
he is liable in a civil action to be made to refund the excess. Ex parte 
Howard (1893), 32 N.B.K. 237.

#7*4. Provisions respecting convictions. Whenever 
a conviction adjudges a pecuniary penalty or compensation to 
be paid, or an order requires the payment of a sum of money, 
whether the Act or law authorizing such conviction or order 
does or does not provide a mode of raising or levying the pen
alty, compensation or sum of money, or of enforcing the pay
ment thereof, the justice by his conviction, or order after adjudg
ing payment of such penalty, compensation or sum of money, 
with or without costs, may order and adjudge—

(Amendment of 1891).)

(а) that in default of payment thereof forthwith, or 
within a limited time, such penalty, compensation or sum 
of money shall l>e levied by distress and sale of the goods 
and chattels of the defendant, and, if sufficient distress 
cannot be found, that the defendant be imprisoned in the 
common gaol or other prison of the territorial divi
sion for which the justice is then acting, in the 
manner and for the time directed by the Act or law 
authorizing such conviction or order or bv this Act, or for 
any period not exceeding three months, if the Act or law 
authorizing the conviction or order does not specify impris
onment, or does not specify any term of imprisonment, 
unless such penalty, compensation or sum of money and 
costs, if the conviction or order is made with costs, and the 
expenses of the distress and of conveying the defendant to 
gaol are sooner paid ; or

(Amendment of 189J/.)

(б) that, in default of payment of the said penalty, com
pensation or sum of money, and costs, if any, forthwith or 
within a limited time, the defendant be imprisoned in the 
manner and for the time mentioned in the said Act or law, 
or for any perod not exceeding three months, if the Act or 
law authorizing the conviction or order does not specify 
imprisonment, or does not specify any term of imprison
ment, unless the said sums with the like costs and expenses 
are sooner paid.
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(Amendment of 1900.)

(c) whenever under such Act or law imprisonment with 
hard labour may be ordered or adjudged in the first instance 
as part of the punishment for the offence of the defendant, 
the imprisonment in default of distress or of payment may 
be with hard labour.
2. The justice making the conviction or order mentioned in 

the paragraph lettered (a) of sub-section 1 of this section may 
issue a warrant of distress in the form DDD or EEE, as the 
case requires ; and in the case of a conviction or order under the 
paragraph lettered (6) of the said sub-section, a warrant in one 
of the forms FEE or GGG may issue ;

(o) if a warrant of distress is issued and the constable 
or peace officer charged with the execution thereof returns 
(form III) that he can find no goods or chattels whereon to 
levy thereunder, the justice may issue a warrant of commit
ment in the form JJJ.
3. Where by virtue of an Act or law so authorizing the jus

tice by his conviction adjudges against the defendant payment 
of a penalty or compensation, and also imprisonment, as pun
ishment for an offence, he may, if he thinks fit, order that the 
imprisonment in default of distress or of payment, as provided 
for in this section, shall commence at the expiration of the 
imprisonment awarded as a punishment for the offence.

4. The like proceeding may be had upon any conviction or 
order made as provided by this section as if the Act or law 
authorizing the same had expressly provided for a convic
tion or order in the above terms. R.S.C. c. 178, as. 62, 66, 67 
and 68.

Form DDD.—

WARRANT OF DISTRESS UPON A CONVICTION FOR A PENALTY.

Canada,
Province of , )
County of , )
To all or any of the constables and other peace officers in the said

county of
Whereas A. R, late of , (labourer), was on this dav

(or on last past) duly convicted before , a jus
tice of the peace, in and for the said county of , for that
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(stating the offence, as in the conviction), and it was thereby 
adjudged that the said A. B. should for such his offence, for
feit and pay (ifc., as in the conviction), and should also pay to 
the said C. D. the sum of , for his costs in that behalf ;
and it was thereby ordered that if the said several sums were not 
paid (forthwith) the same should lie levied by distress and sale 
of the goods and chattels of the said A. B., and it was thereby 
also adjudged that the said A. B., in default of sufficient dis
tress, should lie imprisoned in the common gaol of the said 
county, at , in the said county of (and there
kept at hard labour) for the space of , unless the said
several sums and all costs and charges of the said distress, and 
of the commitment and conveying of the said A. B. to the said 
common gaol were sooner paid ; *And whereas the said A. B„., 
being so convicted as aforesaid, and being (now) required to 
pay the said sums of and has not paid the
same or any part thereof, hut therein has made default: These 
are therefore to command you, in His Majesty’s name, forth
with to make distress of the goods and chattels of the said A. B. ; 
and if within days next after the making of such dis
tress, the said sums, together with the reasonable charges of tak
ing and keeping the distress, are not paid, then to sell the said 
goods and chattels so by you distrained, and to pay the money 
arising from such sale unto me, the convicting justice (or one of 
the convicting justices), that I may pay and apply the same as 
by law directed, and may render the overplus, if any, on 
demand, to the said A. B. ; and if no such distress is found, then 
to certify the same unto me, that such further proceedings may 
lie had thereon as to law appertain.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.

,T. S., [seal.]
J.P., (Name of County.)

Form FEE.—

WARRANT OF DISTRESS UPON AN ORDER FOR THE PAYMENT OF 
MONEY.

, Canada,
Province of , 1
County of , j
To all or any of the peace officers in the said county of

Whereas on , last past, a complaint was made
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before , a justice of the peace in and for the said
county, for that (die., as in the order), and afterwards, to wit, 
on , at , the said parties appeared before

(as in the order), and thereupon the matter of the 
said complaint having been considered, the said A. B. was 
adjudged to pay the said C. 1). the sum of , on or
lief ore then next, and also to pay to the said C. D,
the sum of , for his costs in that liehalf ; and it was
ordered that if the said several sums were not paid on or before 
the said then next, the same should lie levied by dis
tress and sale of the goods and chattels of the said A. B. ; and it 
was adjudged that in default of sufficient distress in that behalf, 
the said A. B. should lie imprisoned in the common gaol of the 
said county, at , in the said county of , unless
the said several sums, and all costs and charges of the distress 
(and of the commitment and conveying the said A. B. to the 
said common gaol) were sooner paid ; *And whereas the time in 
and by the said order appointed for the payment of the said 
several sums of , and has elapsed, but the said
A. B. has not paid the same, or any part thereof, but therein has 
made default : These are, therefore, to command you, in TIis 
Majesty’s name, forthwith to make distress ot the goods and 
chattels of the said A. B. ; and if within the space of 
days after the making of such distress, the said last mentioned 
sums, together with the reasonable charges of taking and keep
ing the said distress, are not paid, then to sell the said goods 
and chattels so by you distrained, and to pay the money arising 
from such sale unto me (or some other of the convirtinq justices, 
as the rase may be), that I (or he) may pay or apply the same 
ns by law directed, and may render the overplus, if any. on 
demand, to the said A. B. : and if no such distress can lie found, 
then to certify the same unto me, to the end that such proceed
ings may lie had therein, as to law appertain.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. S., T seat..]
■T.P., (Xante of Cotut^i. )
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Form FFF.—

WARRANT OF COMMITMENT UPON A CONVICTION FOR A PENALTY
IN THE FIRST INSTANCE.

Canada,
Province of 
County of I
To all or any of the constables and other peace officers in the said 

county of , and to the keeper of the common
gaol of the said county of , at , in the
said county of

Whereas A. B., late of , (labourer), was on this day
convicted before the undersigned , a justice of the
peace, in and for the said county, for that (staling the offence, 
as in the conviction), and it was thereby adjudged that the said 
A. B., for his offence, should forfeit and pay the sum of 
(d;c., as in the conviction), and should pay to the said ('. I), the 
sum of , for his costs in that behalf ; and it was thereby
further adjudged that if the said several sums were not paid 
(forthwith) the said A. B. should bo imprisoned ill the common 
gaol of the county at , in the said county of
(and there kept at hard labour), for the term of ,
unless the said several sums (and the costs and charges of con
veying the said A. B. to the said common gaol) were sooner 
paid: and whereas the time in and by the said conviction 
appointed for the payment of the said several sums has elapsed, 
hut the said A. B. has not paid the same, or any part thereof, 
but therein has made default : These are, therefore, to command 
you, the said peace officers, or any one of you, to take the said 
A.B., and him safely to convey to the common gaol at afore
said, and there to deliver him to the said keeper thereof, together 
with this precept: And I do hereby command you, the said 
keeper of the said common gaol, to receive the said A. B. into 
your custody in the said common gaol, there to imprison him 
(and keep him at hard labour) for the term of , unless
the said several sums (and costs and charges of carrying him to 
the said common gaol, amounting to the further sum of ),
are sooner paid unto you, the said keeper : and for vour so doing, 
this shall be your sufficient warrant.

Given under my hand and seal, tliis day of ,
in the year , at . in the county aforesaid.

.T. S.. fseat..*]
■T.P., (Xante of Count g. )
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Form GOO.—

Criminal Code.

WARRANT OF COMMITMENT ON AN ORDER IN THE FIRST 

INSTANCE.

Canada, 
Province of 
County of j
To all or any of the constables and other i>ence officers in the said 

county of , and to the keejier of the common
gaol of the county of , at , in the said
county of ,

Whereas, on last past, complaint was made before
the undersigned , , a justice of the peace in and for
the said county of , for that (<£v., as in the order),
and afterwards, to wit, on the day of , at ,
A. B. and C. I). appeared before me, the said justice (or as it is 
in the order), and thereuixm having considered the matter of 
the complaint, 1 adjudged the said A. B. to pay the said C. IX 
the sum of , on or before the day of
then next, and also to pay to the said C. D. the sum of ,
for his costs in that behalf ; and I also thereby adjudged that if 
the said several sums were not paid on or before the 
day of then next, the said A. B. should lie imprisoned
in the common gaol of the county of , at , in
the said county of ( and there lie kept at hard lalxiur)
for the term of , unless the said several sums (and the
costs and charges of conveying the said A. B. to the common 
gaol, as the ease may be) were sooner paid ; And whereas the 
time in and by the said order appointed for the payment of the 
said several sums of money has elapsed, hut. the said A. B. has 
not paid the same, or any part thereof, but therein has made 
default : These are, therefore, to command you, the said peace 
officers, or any of you, to take the said A. B. and him safely to 
convey to the said common gaol, at afoiesaid, and there
to deliver him to the kco|ier thereof, together with this precept : 
And I do hereby command you, the said kee|ier of the said 
common gaol, to receive the said A. B. into your custody in the 
said common gaol, there to imprison him (and keep him at 
hard labour) for the tenu of , unless the said several
sums (and the costs and charges of conveying him to the said 
common gaol, amounting to the further sum of ), are
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sooner paid unto you the said keeper ; and for your so doing, 
this shall lie your sufficient warrant.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. S., [seal.]
J.P., (Name of County.)

Form 111.—

constable's RETURN TO A WARRANT or DISTRESS.

I, W. T.. constable of , in the county of ,
hereby certify to ,T. S., Esquire, a justice of the pence in and 
for the county of , that by virtue of this warrant
1 have made diligent search for the goods and chattels of the 
within mentioned A. II, and that I van find no sufficient 
goods or chattels of the said A. B. whereon to levy the sums 
within mentioned.

Witness my hand, this day of , one thousand
nine hundred and

W. T.
Form JJJ.—

WARRANT OP COMMITMENT FOR WANT OF DISTRESS.

Canada,
Province of , ^
County of , I
To all or any of the constables and other peace officers in the 

county of , and to the kee|ier of the common
gaol of the said county of , at , in the
said county.

Whereas (ifr., ns in either of the foreyoiny distress warrants, 
1)1)1) or F.EE. to the asterisk',* and then thus)-. And whereas, 
afterwards on the day of , in the year afore
said, I, the said justice, issued a warrant to all or any of the 
|ioaee officers of the county of , commanding them, or
any of them, to levy the said sums of , and ,
by distress and sale of the goods and chattels of the said A. R. ; 
And whereas it appears to me, as well bv the return of the said 
warrant of distress, by the |ieaee officer who had the execution of 
the same, ns otherwise, that the said jieace officer has made dili
gent search for the goods and chattels of the said A. B., but that 
no sufficient distress whereon to levy the sums nlswc mentioned
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could be found : These are, therefore, to command you, the 
said peace officers, or any one of you, to take the said A. B., 
and him safely to convey to the common gaol at , afore
said, and there deliver him to the said keeper, together with this 
precept : And I do hereby command you, the said keeper of the 
said common gaol, to receive the said A. B. into your custody, 
in the said common gaol, there to imprison (and keep him at 
hard labour) for the term of , unless the said several
sums, and all the costs and charges of the said distress (and of 
the commitment and conveying of the said A. B. to the said 
common gaol) amounting to the further sum of , are
sooner paid unto you, the said keeper; and for so doing, this 
shall lx? your sufficient warrant.

Given under my hand and seal, this day of ,
in the year , at , in the county aforesaid.

J. S., [seal.]
J.P., (Name of County.)

Warrant of distress.]—It is not essential that a warrant of distress should 
be dated, and if it is not issued too soon, it is not material that it bears too 
early a date. R. v. Sanderson (1886), 12 O.R. 178; Newman v. Earl of 
Hardwicke, 3 N. & P. 368.

No warrants of distress for non-payment of penalties can be issued on a 
Sunday. R. v. Myers, 1 T.R. 265.

It is not necessary that the bailiff should go to the premises and search 
for goods on which he might distrain if he was otherwise satisfied that it 
would be useless to do so R. v. Sanderson (1886), 12 O.R. 178.

A distress to enforce payment of a fine upon a conviction under the 
Canada Temperance Act is not a proceeding in right of the Crown, and goods 
seized under a distress warrant therefor are not repleviable unless the 
magistrate who issued it acted without jurisdiction. Hannigan v. Burgess 
(1888), 26 N.B.R. 99.

The court refused a mandamus to the mayor of a municipality to issue a 
distress warrant on a conviction made by him under the Canada Temperance 
Act where the by-law and conviction were open to grave objections, which 
had been taken on the trial before him, and which heclaimed made it illegal 
for him to proceed. R. v. Ray (1878), 44 U.C.tj.B. 17.

Remand pending distress.]—See sec. 876.
Costs of distress.]—If the justice making a summary conviction adjudges 

a pecuniary penalty and a distress to realize same, and in default of suffi
cient distress that the defendant be imprisoned, the costs of the distress 
and of conveying the defendant to gaol are not in the discretion of the 
justice, but must be included in the formal conviction. R. v. Vantassel 
(No. 1' (1894), 5 Can. Cr. Cas. 128 (N.S.). The omission of that provision 
from the formal conviction will invalidate the conviction. R. v. Vantassel, 
- No. 2) ( 1804), 5 Can. Cr. Cae. 133 (N.6.).

But it is unnecessary for the justice to insert in the minute of conviction 
any provision that the defendant shall pay such costs of distress and con
veying to gaol, ns a pre-requisite to his discharge from custody before the 
end of the term of imprisonment. R. v. Vantassel (No. 1), supra.
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The forraul conviction may provide under sec. 872 («) for the payment of 
the costs both of the distress and of conveying to gaol, although the minute 
of conviction does not include the costs of distress but merely directs 
imprisonment unless the penalty and costs and the costs of conveying to 
gaol are sooner paid. Ibid.

The expression “ costs and charges ” used in Code forms W\V and FFF 
has the same meaning ns the term “ expenses ” in sec. 872 («). Ibid.

The Summary Conviction Act, K.S.C. eh. 178, sec. (Mi, contained a pro
vision that the costs of conveying should be imposed “ if the justice thinks 
tit so to order.”

Under it it was held that such costs were discretionary with the magis
trate : Ex parte Whalen, 2V N.B.R. 14(1: R. v. McDonald, 2(5 X.8.R. 94; 
but a different rule prevails under sec. 872 as it does not contain the words 
of limitation just quoted. R. v. Vantassel (No. 21 (18941, 5 Can. Cr. Cas. 
133 (N.H.).

False return to distress tear rant.]—The court cannot in certiorari pro
ceedings try the truth of the return on affidavits. R. v. Sanderson (1886), 
12Ü.R. 178.

The magistrate is justified in acting upon the bailiff’s return that suffi
cient distress cannot be found if it should subsequently appear that the 
return was untrue. R. v. Sanderson 1188(i), 12 0.R. 178: Hill v. Bateman, 
2 Strange 710; Moffat v. Barnard, 24 U.C.Q.B. 498, 502. But the bailiff 
will be liable to an action if he makes an untrue return knowing it to be 
false. Ibid.

But in New Brunswick it has been decided that on a habeas corpus 
application under Consol. Stat., N.B., oh. 41, sec. 4, it may be shewn that 
the constable's return to the warrant of distress, that there was not 
sufficient property to satisfy it, is false, and that therefore the commitment 
based thereon, under which the party is imprisoned, was improperly issued. 
Ex parte Fitzpatrick (1893), 5 Can Cr. Cas. 191 ; 32 N.B.R. 182.

Warrant of nun mit ment.]—If the warrant does not set forth that the 
magistrate had adjudicated on the matter of imprisonment it does not shew 
jurisdiction to direct imprisonment and is therefore void. Ex parte Taylor 
(1898), 34 C.L..I. 17(i (P.E.I.).

The warrant of commitment on a conviction for an offence less than a 
felony must be in the possession of the police officer at the time of the 
arrest. Ex parte McManus (1894). 22 N.B.R. 481; (’odd v. Cabe (1870), 
1 Exch. 1>. 352. But the arrest need not be by the hand of the officer execut
ing the warrant if lie is near at hand and acting in the arrest, although not 
actually in sight. Ex parte McManus (1894), 22 N.B.R. 481 : Blntch v. 
Archer, 1 Cowp. 03. It is not sufficient if the officer holding the warrant be 
in sight but too far away to be assisting. K. v. Patience (1837), 7 C, in P. 
775. Nor will the possession of the warrant by the constable’s superior 
officer at the police station suffice. Halliard v. Buxton (1862),2B. A; S. 303.

The convicted party was arrested on Sunday on a warrant of commitment 
issued by the parish court commissioner for the parish of Chatham, in the 
county of Northumberland, in default of payment of fine for violation of 
the Canada Temperance Act, and was sent to gaol. Held, that the arrest 
being on Sunday, was void, and that prisoner must be forthwith discharged 
from custody. The order was made exempting the gaoler form liability. 
Ex parte Frecker (1897), 33 Can. Law .lour. 248.

Imprisonment not exceeding three mouths.]— The word “ penalty,” although 
generally applied to pecuniary punishment, ns by fine, includes also pun
ishment by imprisonment. A conviction awarding ninety days' imprison
ment as an alternative punishment on non-payment of a fine where the 
statute authorized three months' imprisonment is bad, ns ninety days may
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possibly be more than three months. R. v. Gavin (1897), l Can. Cr. Cas.

Unless there be sufficient distress to cover the penalty and costs, the 
return upon the warrant ot' distress should state that fact, and upon that a 
warrant of commitment may issue, but if a portion of the penalty has been 
paid the amount should lie returned before the alternative punishment of 
imprisonment is resorted to. Sinden v. Brown (1890), 17 Ont. App. 173, 
176, per Burton, J.A.

If the punishment be a penalty of *50 and costs, or, in the alternative, 
if there was no distress from which the penalty and costs could be made, 
imprisonment for thirty days; and if one-half of the penalty had been made 
by distress, the party convicted cannot be made to suffer imprisonment for 
thirty days in addition; and there is no provision in the law to graduate or 
reduce the term of imprisonment in proportion to the amount paid upon the 
penalty. Sinden v. Brown (1890), 17 Out. App. 173, 176, per Burton, J.A.

Hard labour.']—Before the amendment of this section in 1900 it was held 
that it did not authorize an award of imprisonment with hard labour in 
default of payment of the tine, unless the Act or law under which the con
viction is had provides the same in respect of the non-payment of the 
penalty; and this notwithstanding such Act or law authorizes a punishment 
in the first instance by imprisonment with hard labour. R. y. Horton (1897), 
3 Can. Cr. Cas. 84 (N.8.).

Costs of conveying to gaol.]—Section (it? of the Summary Convictions Act 
R.S.C. ch. 178, from which Code sec. 872 is adopted, provided that in that 
case on a return of “no goods and chattels” whereon to levy, the justice 
might issue his warrant of commitment requiring the constable to convey 
the defaulter to the gaol and the keeper to receive and imprison him for the 
time directed unless “the sum or sums adjudged to be paid and all costs and 
charges of the distress and also the costs and charges of the commitment 
and conveying of the defendant to prison, if such justice thinks fit so to order 
. . . are sooner paid.” Under it the power to award the costs of con
veying the defendant to gaol was held to be discretionary with the magis
trate and that he might direct the payment of them or not as he saw fit. R. 
v. Hamilton 1 Terr. L.K. 172, 175. Wetmore, J., in that case said: “The 
forms of conviction and warrant provided for these cases are in keeping 
with this discretionary power; the form of conviction is J 1, the words 
‘ and of the commitment and conveying of the said A. B. to the said 
gaol,’ are in brackets, thus indicating that they are to be inserted or left 
out accordingly as the justice in his discretion directs that they shall be 
paid or not. The form of the warrant of commitment provided for in these 
cases N 5 is similar, the same or similar words are in brackets, and the form 
of this warrant is in accordance with the provisions of sec. 66. When, how
ever, imprisonment is awarded in the first instance in default, there is 
nothing to be found in the body of the Act, or elsewhere, expressly vesting 
in the justice a discretionary power to award the costs of conveying the 
defendant to gaol. In looking at the form of conviction provided for in 
that case, J 2, it will be seen that the words ‘and the costs and charges of 
conveying the said A. B. to the said common gaol ' are not in brackets, but 
upon looking at the form of commitment applicable to such case, O 1, we 
find that the words ‘ and costs and charges of carrying him to the said 
common gaol amounting to the further sum of ,’ are in brackets.
Now, these words must be in brackets for some purpose, and the only con
ceivable purpose for so putting them in brackets is that in some cases they 
are to be inserted in the warrant and in other cases they are not. When 
then are they to lie inserted? The magistrate has no discretion as in the 
other cases mentioned to insert them or not. The only conclusion to arrive 
at is that they are to be inserted when the substantive Act, which creates 
the offence and the punishment, authorizes it, otherwise they are not to be
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inserted. That being so, the words in the form of conviction ,1 2, authoriz
ing imprisonment unless the costs and charges of conveying the defendant 
to gaol are paid, can only be inserted when the substantive Act authorizes 
such imprisonment.”

A warrant of commitment by justices in default of payment of a fine 
imposed under the Customs Act for smuggling, and under which the accused 
is required to pay also the expenses of being conveyed to gaol before he can 
obtain his liberty, is invalid if the amount of such expenses are not stated 
therein. R. v. Thomas McDonald (1898), 2 Can. Cr. Cas. 504 (N.8.).

It has been held that where on a prosecution under provincial law the 
costs of conveying the defendant to gaol cannot be legally awarded against 
him on a conviction, and the sum of such costs is stated in the warrant of 
commitment, the improper inclusion of same cannot be treated as sur
plusage, and will invalidate the warrant. Re .1. W. King (1901), 4 Can. 
Cr. Cas. 42G (N.S.) ; R. v. Doherty (1H99), 3 Can. Cr. Cas. 505, dis
tinguished.

Where in a summary conviction it was adjudged that in default of pay
ment of the line and of the amount taxed to the prosecutor for his costs, and 
in default of sufficient distress therefor, the defendant be imprisoned for a 
term specified, unless such fine and costs, etc., and the costs of the com
mitment, were sooner paid, the words “ costs of the commitment ” 
irregularly included therein may be treated as surplusage, and their in
clusion will not invalidate the conviction, if, in fact, there are no costs of 
commitment apart from the costs taxed and allowed in the conviction and 
warrant of commitment. R. v. Doherty (1899), 3 Can. Cr. Cas. 505 (N.S.).

Imprisonment without previous distress.]—A conviction under the Canada 
Temperance Act may by virtue of the above sec. 872 (b) direct imprison
ment in default of payment of the fine and costs, without any award of a 
distress upon the defendant’s goods. Ex parte Casson (1897), 2 Can. Cr. 
Cas. 483. This niters the prior law, and the decision in R. v. Sullivan, 24 
N.R.R. 149, is no longer of authority.

A magistrate trying a case under the summary convictions clauses may, 
under this section, award imprisonment in default of payment of the fine 
without directing that a distress shall first be made upon the defendant’s 
goods and chattels. Ex p. Oormnn (1898), 4 Can. Cr. (’as. 305 (N.B.).

Upon a summary conviction and fine for keeping a bawdy-house the 
powers of a magistrate for enforcing payment of the fine are limited to 
directing imprisonment for a period not exceeding three months under sub- 
sec. 1 {b), although he might impose imprisonment for six months in the 
first instance instead of a fine under sec. 208. R. v. Stafford (1898), 1 Can.

It was held in R. v. Ilorton, 3 Can. Cr. Cas. 84, by the Supreme Court of 
Nova Scotia, that see. 872, before the 1900 amendment, did not authorize 
an award of imprisonment with hard labour in default of payment of the 
fine unless the Act or law under which the conviction was made provided 
the same in respect of the non-payment of the penalty: and this notwith
standing that such Act or law authorized a punishment in the first instance 
bv either imprisonment with hard labour or fine.

The amendment does away with that anomaly and makes the procedure 
in this respect under the Summary Convictions clauses of the Code (Part 
LVIII.) conform with the Procedure under the Summary Trials clauses 
(Part LV). See R. v. Crowell (N.S.), 2 Can. Cr. Cas. 34, and R. v. 
Burtress (N.S.), 3 Can. Cr. Cas. 530.
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NÎ3 Order as to collection of costs.—When nny 
information or complaint is dismissed with costs the justice may 
issue a warrant of distress on the goods and chattels of the prose
cutor or complainant, in the form KICK, for the amount of such 
costs ; and, in default of distress, a warrant of commitment in 
the form LLL may issue: Provided, that the term of impris
onment in such case shall not exceed one month. R.S.C. c. 178, 
s. 70.

Form KICK.—

WARRANT OF DISTRESS FOR COSTS UPON AN ORDER FOR DISMISSAL 
OF AN INFORMATION OR COMPLAINT.

Canada,
Province of , |
County of , /
To all or any of the constables and other peace officers in the said

county of
Whereas on last past, information was laid (or com

plaint was made) liefore , a justice of the peace in and
for the said county of , for that («f c., as in the order of
dismissal) and afterwards, to wit, on , at , both
parties appearing before , in order that (I) should hear
and determine the same, and the several proofs adduced to (me) 
in that behalf, being by (me) duly heard and considered, and 
it manifestly appearing to (me) that the said information (or 
complaint) was not proved, (I) therefore dismissed the same, 
and adjudged that the said C. D. should pay the the said A. B. 
the sum of , for his costs incurred by him in his defence
in that liehalf; and (I) ordered that if the said sum for costs 
was not paid (forthwith) the same should lie levied on the goods 
and chattels of the said C. D., and (I) adjudged that in default 
of sufficient distress in that behalf the said C. D. should lie 
imprisoned in the common gaol of the said county of ,
at , in the said county of , (and there kept at
hard lalxmr) for the space of , unless the said sum
for costs, and all costs and charges of the said distress, and of 
the commitment and conveying of the said A. B. to the said com
mon gaol, were sooner paid ; * And whereas the said C. D., 
being now required to pay to the said A. B. the said sum for 
costs, has not paid the same, or any part thereof, but therein has 
made default: These are, therefore, to command you, in His
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Majesty's name, forthwith to make distress of the goods and 
chattels of the said C. D., and if within the term of 
days next after the making of such distress, the said last men
tioned sum, together with the reasonable charges of taking and 
keeping the said distress, shall not lie paid, then to sell the said 
goods and chattels so by you distrained, and to pay the money 
arising from such sale to (me) that (1) may pay and apply 
the same as by law directed, and may render the overplus (if 
any) on demand, to the said C. D., and if no distress can be 
found, then to certify the same unto me (or to any other jus
tice of the peace for the same county), that such proceedings 
may be had therein as to law appertain.

Given under my hand ami seal this , day of ,
in the year , at , in the county aforesaid.

J. S., [ SEAL.]
J.P., (Name of County.)

Form LLL.—

WARRANT OF COMMITMENT FOR WANT OF I1ISTRESS.

Canada,
Province of , 1
County of , j
To all or any of the constables and other peace officers in the said 

county of , and to the keeper of the common
gaol of the said county of , at , in the
said county of

Whereas (dec., as in form KKK to the asterisk,* and then 
thus) : And whereas afterwards, on the day of ,
in the year aforesaid, I, the said justice, issued a warrant to all 
or any of the peace officers of the said county, commanding them, 
or any one of them, to levy the said sum of , for costs,
by distress and sale of the goods and chattels of the said C. D. : 
And whereas it appears to me, as well by the return to the said 
warrant of distress of the ]ieaec officer charged with the execu
tion of the same, as otherwise, that the said peace officer has 
made diligent search for the goods and chattels of the said C. B., 
but that no sufficient, distress whereon to levy the sum almve men
tioned could lie found : These are, therefore, to command you, 
the said ]ieacc officers, or any one of you, to take the said C. B., 
and him safely convey to the common gaol of the said county, 
at , aforesaid, and there deliver him to the keeper

49—CRIM. CODE.
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thereof, together with this precept : And I hereby command 
you, the said keeper of the said common gaol, to receive the said 
C. D. into your custody in the said common gaol, there to 
imprison him (and keep him at hard labour) for the term of 

, unless the said sum, and all the costs and charges of 
the said distress (and of the commitment and conveying of the 
said C. D. to the said common gaol, amounting to the further 
sum of ), are sooner paid unto you the said keeper;
and for your so doing, this shall he your sufficient warrant.

(liven under my hand and seal, this day of
in the year , at , in the county aforesaid.

J. S., [seal.]
J.P., (Name of County.)

87 4. Endorsement of warrant of distress.—If after 
delivery of any warrant of distress issued under this part to the 
constable or constables to whom the same has lieen directed to 
he executed, sufficient distress cannot he found within the limits 
of the jurisdiction of the justice granting the warrant, then upon 
proof being made upon oath or affirmation of the handwriting 
of the justice granting the warrant, before any justice of any 
other territorial division, such justice shall thereupon make an 
endorsement on the warrant, signed with his hand, authorizing 
the execution of the warrant within the limits of his jurisdiction, 
by virtue of which warrant and endorsement the jienalty or 
sum and costs, or so much thereof as has not been before levied 
or paid, shall lie levied by the jx-rson bringing the warrant, or 
by the person or persons to whom the warrant was originally 
directed, or by any constable or other peace officer of the last 
mentioned territorial division, hv distress and sale of the goods 
and chattels of the defendant therein.

2. Such endorsement shall be in the form IIIIII in schedule 
one to this Act. R.S.C. c. 178, s. 63.

Form HIIII.—

ENDORSEMENT IN BACKING A WARRANT OF 
DISTRESS.

Canada,
Province of , )
County of , f

Whereas proof upon oath has this day lieen 
made before me . a justice of the peace
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in and for the said comity, that the name of .T. S. 
to the within warrant subscribed is of the hand
writing of the justice of the peace within men
tioned, I do therefore authorize VV. T., who brings 
me this warrant, and all other persons to whom 
this warrant was originally directed, or by whom 
the same may he lawfully executed, and also all 
peace officers in the said eounty of ,
to execute the same within the said county.

Given under my hand, this day of
, one thousand nine hundred and 

O. K.,
J.P., (Name of Courtly.)

SIS. Distress not to issue incertain cases -Whenever 
it apiiears to any justice that the issuing of a distress warrant 
would be ruinous to the defendant and his family, or whenever 
it apiiears to the justice, by the confession of the defendant 
or otherwise, that he has no goods and chattels whereon to levy 
such distress, then the justice if he deems it fit, instead of issuing 
a warrant of distress, may commit the defendant to the common 
gaol or other prison in the territorial division, there to he impris
oned, with or without hard labour, for the time and in the man
ner he would have been committed in case such warrant of dis
tress had issued and no sufficient distress had lieen found. R.S.C. 
c. 178, s. 64.

Under a warrant of distress upon a conviction for an offence against the 
second part of the Canada Temperance Act, the defendant's property must 
be levied on, though it consists of intoxicating liquors only, and is in a 
place where the second part of the Act is in force. Ex parte Fitzpatrick 
(189;t), 5 Can. Cr. (’as. 191 (N.B.).

The Canada Temperance Act does not prohibit judicial sales of intoxi
cating liquors. Ibid.

87 <i. Remand of defendant when distress is ordered.
—Whenever a justice issues a warrant of distress as hereinbe
fore provided, lie may suffer the defendant to go at large, or 
verbally, or by written warrant in that behalf, inav order the 
defendant to be kept and detained in safe custody, until 
return has been made to the warrant of distress, unless 
the defendant gives sufficient security, by recognizance 
or otherwise, to the satisfaction of the justice, for his appear
ance, at the time and place appointed for the return of the war
rant of distress, before him or liefore such other justice for the 
same territorial division as shall then lie there. R.S.C. e. 17S, 
s. 65.
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HI 7 Cumulative punishment.—Whenever a justice, 

upon any information or complaint, adjudges the defendant to 
be imprisoned, and the defendant is then in prison undergoing 
imprisonment upon conviction for any other offence, the warrant 
of commitment for the subsequent offence shall be forthwith 
delivered to the gaoler or other officer to whom it is directed ; 
and the justice who issued the same, if he thinks tit, may award 
and order therein that the imprisonment for the subsequent 
offence shall commence at the expiration of the imprisonment to 
which the defendant was previously sentenced. R.S.C. c. 178, 
s. 09.

The prisoner was convicted on the 18th of February, 1895, for unlawfully 
keeping for sale intoxicating liquors in violation of the second part of the 
Canada Temperance Act, and he was adjudged to pay a line of #5U and costs, 
and if not paid and in default of distress, that he should be imprisoned for 
eighty days. A warrant of commitment was issued on 19th July, 1895. On 
17th June, 1895, he was convicted by the same justices for a second offence 
under the same Act, and fined $100 and costs, and in default of payment to 
be imprisoned for eighty days. A warrant of commitment was issued on 
18th July, 1890. He was arrested on the 29th January, 1896, under the 
first warrant, and after eighty days imprisonment was discharged. On 8th 
September, 1896, he was arrested on the second warrant. An application 
was now made for his discharge on the ground that as the imprisonments 
were not expressed to be cumulative, they must be taken to have been con
current by virtue of sec. 877 of theCode. Barker, J., in refusing the appli
cation, said there was an important distinction between the case of an 
offence for which the justice awards imprisonment as a punishment and one 
for which a penalty can only be imposed, and where the imprisonment is 
merely a means of enforcing payment of the penalty. Under sec. 100 of 
the C.T. Act any person violating the provisions of the second part of the 
Act is liable for the first and second offence to a tine, and it is only for the 
purpose of enforcing payment that imprisonment is awarded. In this 
respect the case was to be distinguished from R. v. Cutbueh (1867), L.R. 
2 Q.B. 379, and Castro v. li. (1881), 6 App. Cas. 229. He referred 1o 
secs. 872, 877 and 880 of the Code as recognizing this distinction. As the 
prisoner when in custody under the first warrant was not undergoing pun
ishment, his imprisonment could not be said to refer to the second offence. 
R. v. Doherty (1896), 32 C.L.J. 595.

H? H. Recognizances.—Whenever a defendant gives secur
ity bv or is discharged upon recognizance and does not after
wards apjiear at the time and place mentioned in the recogniz
ance, the justice who took the recognizance, or any justice who 
is then present, having certified upon the hack of the recogniz
ance the non-appearance of the defendant, may transmit such 
recognizance to the proper officer in the province appointed by 
law to receive the same, to lie proceeded upon in like manner 
as other recognizances ; and such certificate shall he prima facie 
evidence of the non-appearance of the said defendant.
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(Amendment of 1S9B).
2. Such certificate shall lie in the form MMM in schedule 

one to this Act.
3. The proper officer to whom the recognizance and certifi

cate of default are to be transmitted in the Province of Ontario,
shall be the clerk of the peace of ......... unity for which such
justice is acting ; and the Court of General Sessions of the Peace 
for such county shall, at its then next sitting, order all such 
recognizances to lie forfeited and estreated, amt the same shall 
lie enforced and collected in the same manner and subject to tbe 
same conditions as any tines, forfeitures or amercements imposed 
by or forfeited Induré such court. In tbe Province of British 
Columbia, such proper officer shall lie the clerk of the County 
Court having jurisdiction at the place where such recognizance 
is taken, and such recognizance shall lie enforced and collected in 
the same maimer, and subject to the same conditions as any fines, 
forfeitures or amercements imposed by or forfeited before such 
County Court; and in the other provinces of Canada such 
proper officer shall lie the officer to whom like recognizances have 
lieen heretofore accustomed to lie transmitted under the law in 
force liefore the passing of this Act; and such recognizances 
shall lie enforced and collected in the same manner as like recog
nizances have heretofore been enforced and collected.

Form MMM.—

CERTIFICATE OF NON-APPEARANCE TO TIE ENDORSE!!
ON TIIE DEFENDANT’S RECOGNIZANCE.

I hereby certify that the said A. B. has not 
appeared at the time and place in the said con
dition mentioned, but therein has made default, 
by reason whereof the within written recogniz
ance is forfeited.

,T. S„ [seal.]
J.P., (Name of Count)/.)

“Acknowledge to A.B.” is not equivalent to “acknowledge to owe to 
A.B.” A recognizance taken before a police magistrate under .'$2 & 33 
Viet., oh. 30, sec. 44, omitted the words “to owe”; it was held that the 
omission was fatal, and that an action would not lie upon the instrumentas 
a recognizance. It. v. Hoodless (1881), 45 U.C.Q.B. 556.

British Columbia.]—In summary convictions under sec. 878 of the Cr. 
Code, the certificate of default of appearance, as in the preceding rule, shall 
be tiansmitted by the justice of the peace to the clerk of the County Court
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Laving jurisdiction at tin- place wherein such recognizance is taken, and lie 
proceeded upon by order of the County Court judge, if lie thinks proper, in 
like manner as other recognizances. B.C. ltule 47.

KÎÎK Appeal. — Unless it is otherwise provided in any 
special Act under which a conviction takes plane or an order is 
made by a justice for the payment of money or dismissing an 
information or complaint, any person who thinks himself 
aggrieved by any such conviction or order, the prosecutor or 
complainant, ns well as the defendant, may appeal in the Prov
ince of Ontario, to the Court of General Sessions of the Peace ; 
in the Province of Queliec, to the Court of King’s Bench, Crown 
side; in the Provinces of Nova Scotia, New Brunswick and 
Manitoba, to the County Court of the district or county where 
the cause of information or complaint arose ; in the Province of 
Prince Edward Island, to the Supreme Court ; in the Province 
of British Columbia, to the County or District Court, at the 
sitting thereof which shall lie held nearest to the place where 
the cause of the information or complaint arose; anil in the 
North-West Territories, to a judge of the Supreme Court of 
the said Territories, sitting without a jury, at the place where 
the cause of the information or complaint arose, or the nearest 
place thereto where a court is appointed to lie held.

2. In the District of Nipissing such person may appeal to 
the Court of General Sessions of the Peace for the county of 
Renfrew. 51 V., e. 45, s. 7 ; 52 V., c. 45, s. 6.

Right of appeal.]—An nppeai under 870, from n nummary conviction in 
the Province of Quebec to the Court of Queen’s Bench of that province can 
only be taken where the offence charged is one within the legislative author
ity of the Parliament of Canadh, and not where the offence is against a 
provincial statute. Code sec. 840; Lecours v. llurtubise (1899), 2Can.Gr. 
Cas. 521.

The appeal to the Quebec Court of Queen’s Bench, Crown Side, provided 
in sec. 879, does not apply to a conviction by the Harbour Commissioners, 
in their capacity of the pilotage authority, depriving a pilot c.f his license. 
Such a conviction is subject, in the Province of Quebec, to proceedings by 
certiorari to the Superior Court on proof of due cause for evocation. Arennd 
v. Montreal Harbour Commissioners (1897), 4 Can. Cr. Cas. 491 (Que.).

One D.M. having been on 27th August. 1802, convicted before jn-ticesof 
tlif peace for allowing card playing at hie inn was fined $20 and costs.

*On judgment being pronounced he remarked that lie would pay tin tine, 
but he would see further about it. It was held that the facts as set on* did 
not amount to the waiver of the right to appeal, as the money was paid under 
protest, and the court stated its opinion that a party should not, on any 
doubtful gfound, be deprived of a right of appeal against a summary con
viction. In re Justices of the Counties of York and Peel, ex parte I>. 
Mason ( 18(13), 13 V.C.C.P. 15.

Where there is a right of appeal from a summary conviction, and it 
appears upon an application for a certiorari to bring up the conviction to
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be <iUH8heü that the ground alleged therefor is more properly the subject of 
an appeal, the discretion of the court should be exercised by refusing the 
certiorari. R. v. Herrell (No. 2) (1899), 3 Can Cr. Cas. 15 (Man.), per 
Dubuc, .1.

The appeal from a summary conviction under the Beaman's Act of 
Canada for harbouring and secreting a deserting seaman is under this sec
tion (879) and not under sec. 742 of the Code, and in the Province of 
Quebec the appeal should be taken to the Crown side and not to the appeal 
side of the Court of Queen’s Bench of that Province. K. v. O'Den 11899),
3 Can. Cr. Cas. 402 (Que.).

All the provisions of secs. 879-880 are to lie taken as embodied in the 
Act as to frauds against cheese factories, 52 Viet. (Can.), ch. 43, sec. 9, 
except as varied by or inconsistent with the latter Act, and confer the 
power to award costs on an appeal taken under sec. 9 thereof. R. v. McIntosh 
(1897), 2 Can. Cr. Cas. 114 tOnt.).

An appeal lies under this section from a conviction made under the 
Fisheries Act. K.S.C., ch. 95, sec. 18, notwithstanding the special appeal 
provided by that Act. R. v. Towneend (1901), 5 Can. Cr. Cas. 143 N 8

The special appeal, which under the Fisheries Act may be made to the 
Minister of Marine and Fisheries, may be taken after the disposal of an 
appeal to a county court. Ibid.

Convictions by two justices of the peace under paragraph 7 of sec. 782 
may be appealed in the same manner as under sec. 879, but it in no way 
affects other convictions on summary trial which, under sec. 879, are not 
susceptible of appeal. R. v. Portugais (1901), 5 Can. Cr. Cas. 100 (Que.).

It will be observed that in this and the following sections relating to 
appeals from summary convictions, a distinction is drawn between the 
‘‘court” and the ‘‘sittings of the court.”

liiijht of certiorari] —In matters coming under the provisions of the Code, 
the right to certiorari is taken away in respect of any conviction or order 
had or made before any justice of the peace if the defendant has appealed 
therefrom to any court to which an appeal is authorized by law (sec. 887) 
ami also in respect of any conviction or order made upon such appeal, or 
the conviction or order affirmed, or affirmed and amended, in appeal. Secs. 
88f>, 887.

It is well established that a provision taking away the certiorari does not 
apply where there was an absence of jurisdiction. Ex parte Bradlaugh 
(1878), 3 Q.B.D. 511; but although the writ is allowed to issue, the order 
removed will not lie «pushed in such a case except upon the grouml either 
of a manifest defect of jurisdiction or a manifest fraud in procuring it 
Colonial Bank v. Willan (1874), L.R. 5 P.C. 417.

The power of a Superior Court to remove proceedings before justices of 
the peace is incident to the superiutemling authority which that court 
possesses over inferior jurisdictions and it was held tlint the direction of a 
statute (22 Car. 2, ch. 1, sec. 01 which gave an appeal to the sessions and 
enacted that “ no other court whatsoever shall intermeddle with any cause 
or causes of appeal upon this Act but they shall bp finally determined in the 
quarter sessions mi///” did not prevent the removal of the order by certiorari. 
R. v. Morley, 2 Burrows 1040. Unless the intention to do away with the 
writ is shewn by express mention of certiorari, it will be inferred that the 
‘‘determination” referred to is in reference to matters of fact only. R. 
v. Plowright, 3 Mod. 95, 2 Hawkins Pleas of the Crown, 0th ed., ch. 27, 
sec. 23.

It lias, however, been held in New Brunswick that where a statute makes 
provision for an appeal from a summary conviction, the discretion of the 
court as to granting a certiorari shouhl be exercised by refusing the latter 
unless special circumstances are shewn therefor. Ex parte Ross (1895), 1 
Can. Cr. Cas. 153 (N.B.).
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MHO. Conditions of appeal. -Every right of appeal 
shall, unless it is otherwise provided in any special Act, l»e 
subject to the conditions following, that is to say:—

(<t) It the conviction or order is made more than four
teen days before the sittings of the court to which the appeal 
is given, such apjwnl shall lx* made to the then next sit
tings of such court; but if the conviction or order is made 
within fourteen days of the sittings of such court, then to 
the second sittings next after such conviction or order;

(A) the ap|N‘llant shall give to the respondent, or to the 
justice who tried the case for hint, a notice in writing, in 
the form N X X in schedule one to this Act, of such appeal, 
within ten days after such conviction or order ;

(#• ) the appellant, if the appeal is from a conviction 
adjudging imprisonment, shall either remain in custody 
until the holding of the court to which the appeal is given, 
or shall enter into a recognizance in the form ()()() in the 
said schedule with two sufficient sureties. In-fore a justice, 
conditioned personally to appear at the said court, and to 
try such appeal, and to abide the judgment of the court 
thereupon, and to pay such costs as are awarded by the 
court ; or, if the appeal is against any conviction or order, 
whereby only a penalty or sum of money is adjudged to lie 
paid, the appellant (although the order directs imprison
ment in default of payment), instead of remaining in cus
tody as aforesaid, or giving such recognizance1 as aforesaid, 
may deposit with the justice convicting, or making the order 
such sum of money as such justice deems sufficient to cover 
the sum so adjudged to be paid, together with the costs of 
the conviction or order, and the costs of the appeal ; 
and iijioti such recognizance being given, or such deposit 
being made, the justice before ’ such recognizance is 
entered into, or dejiosit made, shall liberate such jierson, if 
in custody ;

( <1) in case of an appeal from the order of a justice, pur
suant to section ful, for the restoration of gold or gold- 
bearing quartz, or silver or silver ore, the appellant shall 
give security by recognizance to the value of the said pro
perty to prosecute his apj>enl at the next sittings of the court, 
and to pay such costs as are awarded against him ;

(r) the court to which such appeal is made shall there
upon hear and determine the matter of appeal and make such 
order therein, with or without costs to either party, incltid-

1
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ing costs of the court lielow, ns seems meet to the court and, 
in ease1 of tin* dismissal of an apjieal by the defendant and 
tlie atlirmanee of the conviction or order, shall order and 
adjudge the ap|icllunt to lie punished according to the convic
tion or to pay the amount adjudged by the said order, and to 
pay euch costs as an* awarded—and shall, if necessary, 
issue process for enforcing the judgment of the court; and 
whenever, after anv such deposit has lieen made as aforesaid, 
the conviction or order is affirmed, the court may order the 
sum thereby adjudged to Ik* paid, together with the costs of 
the conviction or order, ami the costs of the up|>eul, to lie 
paid out of the money deposited, and the residue, if ativ, to 
lie repaid to the ap|iellant ; and whenever after any such 
deposit the conviction or order is quashed, the court shall 
order the money to lie repaid to the ap|iellant ;

(f) the said court shall have {tower, if necessary, from 
time to time, by order endorsed on the conviction or order, 
to adjourn the hearing of the appeal from one sittings to 
another, or others, of the said court ;

((f) whenever any conviction or order is quashed on 
np|>enl, as aforesaid, tin1 clerk of the peace or other proper 
officer shall forthwith endorse on the conviction or order a 
memorandum that the same has lieen quashed; ami when
ever any copy or certificate of such conviction or order is 
made, a copy of such memorandum shall lie added thereto, 
and shall, when certified under the hand of the clerk of the 
pence, or other proper officer having the custody of the same, 
lie sufficient evidence, in all courts and for all purpoees, 
that the conviction or order has lieen quashed. 51 V., c. 45, 
s. 8 ; 53 V., c. 37, s. 24.

Form NNN.—

NOTICK OF APl'KAL AGAINST A CONVICTION OR OROFJI.

To C. D., of , and (the names and additions of the
fHirties to whom the notiee of appeal is required to be 
given).

Take notice, that T, the undersigned, A. B.. of ,
intend to enter and prosecute an ap|)eal at the next General 
Sessions of the Peace (or other court, as the case map be), to 
be holden at , in and for the county of , against
a certain conviction (or order) liearing date on or about the
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day of , instant, and made by (you) J. S.,
Esquire, a justice of the peace in and for the said county of 

, whereby I, the said A. B., was convicted of having (or 
was ordered) to pay , (here stale the offence as in the
conviction, information or summons, or the amount adjudged to 
he paid, as in the order, as correctly as possible).

Dated at , this day of , one thousand
nine hundred and

A. B.

Memorandum.—If this notice is given by several defend
ants, or by an attorney, it may be adapted to the case.

Form 000.—

form of recognizance to try the appeal.

Canada,
Province of , |
County of J

Be it remembered that on A. B., of
(labourer), and L. M., of , (grocer), and N. O., of

(yeoman), personally came before the undersigned 
, a justice of the peace in and for the said county 

of , and severally acknowledged themselves to owe to
our Sovereign Ixml the King, the several sums following, that 
is to say, the said A. B., the sum of , and the said
L. M. and N. O. the sum of , each, of good and lawful
money of Canada, to lie made and levied on their several goods 
and chattels, lands and tenements respectively, to the use of our 
said Lord the King, his heirs and successors, if he, the said 
A. B„ fails in the condition endorsed (or hereunder written).

Taken and acknowledged the day and year first nlwve men
tioned, at , lx>fore me.

J. S.,
J.P., (Name of County.)

The condition of the within (or the above) written recog
nizance is such that if the said A. B. personally appears at the 
(next) General Sessions of the Peace (or other court discharg
ing the functions of the Court of General Sessions, as the case 
may be), to l>e liolden at , on the day of
next, in and for the said eounty of , and tries an appeal
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against a certain conviction, bearing date the day of
, (instant), and made by (me), the said justice, 

whereby lie, the said A. B., was convicted, for that lie, the 
said A. B., did, on the day of , at ,
in the said county of , (here set out tlic offence us stated
in the conviction) ; and also abides by the judgment of the court 
upon such appeal and pays such costs ns are by the court 
awarded, then the said recognizance to be void, otherwise to 
remain in full force and virtue.

FORM OF NOTICE OF SITU RECOGNIZANCE TO HE GIVEN TO THE 
APPELLANT AND Ills SURETIES.

Take notice, that you, A.B., are lmund in the sum of , 
and you, T.M. and N.O., in the sum of , eaeli, that you
the said A.B. will personally appear at the next General Sessions 
of the Peaee to lie holden at , in and for the said county
of , and try an appeal against a conviction (or order)
dated the day of , (instant) whereby you
A.B. were convicted of (or ordered, ete.), (station offence nr the 
subject of the order shortly), and abide by the judgment of the 
court upon such appeal and pay such costs ns are by the court 
awarded, and unless you the said A.B. personally appear and 
try such appeal and abide by such judgment and pay such costs 
accordingly, the recognizance entered into by you will forthwith 
be levied on you, and each of you.

Dated at , this day of , one thousand
nine hundred and

Appeal generally.]— An appeal from a nummary conviction to the General 
Sessions in a criminal ease does not abate by the death of the informant. 
K. v. Fitzgerald (1898), 1 Can. Cr. Cas. 41*0.

The magistrate's finding in a summary conviction upon a question of fact 
within his jurisdiction will not be reviewed upon certiorari, and the same 
can l*e attacked only by wav of appeal from the conviction. It. v. Vrquhart 
(1899), 4 Can. Cr. Cas. 256*(Ont.).

As to proceedings in certiorari see note to sec. 887.
Xotice within ten dayM.]—It is not safe for the magistrates to assume, or 

for the court to require them to assume the responsibility of determining 
whether or not the appeal was in time : to adjudicate upon a question as to 
their own default, and to refuse to transmit the papers. The safe way is 
for the magistrate, upon the recognizance being furnished, to transmit 
the papers leaving the judge to determine whether any delay which may 
have arisen is attributable to them or to the appellant. K. v. Slaven 
(1876), 38 U.C.Q.B. 657.

A conviction having been made within twelve days (now fourteen days) 
of the next sessions, notice of appeal was given to such sessions, instead of 
to the second sessions after the conviction, contrary to the 33 Viet., eh. 27,
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sec. 1, and the appeal was not heard. Held, that such notice being inoper
ative. there had, in effect, been no appeal, and the right of certiorari was 
therefore not taken away. See sec. 887. Held, also, that under the cir
cumstances notice to the chairman of the HcssioiiK of defendant’s intention 
to move for the certiorari was not required. R. v. Caswell (1873), 33 
U.C.Q.B. 303.

In R. v. Crouch, 35 U.C.Q.B. 433, at p. 439, Richards, .1., says : “ If 
as a matter of fact the notice of appeal had not been given in time, or the 
recognizance entered into, or other matU*r required to be done before the 
appellant could proceed with his appeal, the objection could probably be 
taken at any time, for it would shew that the court had no jurisdiction to 
try the appeal.”

In the case of Kent v. Olds, 7 V.C.L.J. 21, it was decided that an appli
cation to take the appellant’s recognizance in court could not lie entertained, 
on the ground that although the recognizance need not be entered into 
within ten days it must be entered into and tiled before the sittings of the 
court in which the appeal in made. It was also decided in Re Myers & 
Wonnacott, 23 U.C.Q.B. till, that a failure to comply with these conditions 
will not be waived by the respondent asking for a postponement after the 
appellant has proved his notice of appeal on the first day of the court.

After the court is opened for the hearing of the appeal, it is then too late 
for the appellant to file his recognizance. Bestwick v. Bell (1889), 1 Terr. 
L.R. 193.

A notice of appeal was addressed to the convicting magistrate only, and 
was served upon him only. The notice contained no intimation that it was 
served on the magistrate for the prosecutor or complainant, nor did it appear 
that the magistrate was otherwise notified to that effect. The notice of 
appeal wis held to he Insufficient. Keohsn v. Cook (1887), I Terr. L.R. 
125; In re Myers & Wonnacott, 23 U.C.Q.B. 611; Ex. p. Mason, 13 
U.C.C.P. 159.

A notice of appeal from a summary conviction neither addressed to nor 
served upon the prosecutor, but addressed to and served upon one only of 
two convicting justices of the peace, is insufficient, though it appears that 
when the notice was so served the justice upon whom it was served was 
verbally informed that it was for the prosecutor. Hostetter v. Thomas 
(1899), 5 Can. Cr. Cas. 10 (N.W.T.).

In a recent British Columbia case, R. v. .lack (1902), 5 Can. Cr. Cas. 
160, it was held by Bole, Co.J., that a notice of appeal from a summary 
conviction served upon the convicting justices is not invalid because it is 
not addressed to them. But the correctness of the decision is to be 
doubted. It was held by Belanger, .!., of the Quebec Court of the Queen’s 
Bench, in Canadian Society v. Lauzon (1899), 4 Can. Cr. Cas. 354, that 
where a notice of appeal under the Summary Convictions clauses is served 
on the justice who tried the case, instead of on the respondent himself, 
such notice must shew on its face that it is so served on the justice for the 
respondent. The notice in that case had been directed to the justices 
alone, and did not specify on its face that it was intended for the 
respondent. Form NNN. begins as follows:—“To C. !>., of ,
and , (the names and additions of the parties to whom the
notice of appeal is required to be given).” In Cragg v. I.amarsh (1898), 4 
Can. Cr. Cas. 246. referred to supra, the notice of appeal was not addressed 
to any person. The Supreme Court of the North-West Territories held 
(and it is submitted that their decision was correct) that the notice was 
invalid.

In Ex parte Doherty, 25 N.B.K. 38, the notice of appeal served on the 
justice was merely addressed to the justice, and not to the complainant or 
to the justice for the complainant, and it was held sufficient. The decision 
In R. v. Jack, supra, goes further, and holds that the notice is sufficient
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although not addressed at all, and it is therefore directly contrary both to 
the decisions before mentioned in the Territories and to the case of 
Canadian Society v. Lauzon. The latter will probably not be generally fol
lowed, as it places an extreme construction on sub-section (b) which would 
make it equivalent to an enactment that the appellant should leave the 
written notice with the respondent or with the justice for delivery to him.

As the statute authorizes the giving of notice of appeal to the justice, it 
seems reasonable to suppose that the notice may be addressed to such 
justice and to him only, and that the words “ for him,” which follow, are 
intended to convey that such notice shall be good and sufficient notice to 
the respondent, who must necessarily become acquainted with the fact when 
the enforcement of the justice's decision is sought by him. There being 
no provision requiring the justice to deliver the notice to the respondent on 
demand or otherwise, it is submitted that the notice of appeal when served 
upon the justice becomes part of the record of the proceedings taken before 
him, and should be transmitted by him to the appellate court.

Where a notice is served personally upon the person required to lie 
notified, a written direction or address is not usually necessary, hoe v. 
Wright man. 4 Esp. f>; but Form NNX. is explicit in requiring the notice of 
appeal to he addressed. Hub-sec. (b) of sec. 880 is equally explicit in 
requiring that the notice shall be “ in the form NNX.” It is therefore 
submitted, with all deference, that where the address is omitted, the notice 
is no longer in a “form to the like effect ” (sec. 982), nor can it be said 
that the omission is, in this instance, a variation “ to suit the case.” which 
sec. 982 allows. As was pointed out by Wetmore, J., in Craggv Lamarsh, 
the Imperial Act, under which R. v. .lustices of Kssex, [1892] 1 (J.B. 490, 
was decided, differs materially from the Code in that no form of notice is 
thereby prescribed.

Hub-sec. 44 of sec. 7 of the Interpretation Act, R.8.C. 1886, eh. 1, pro
vides that “Whatever forms are preset ibed slight deviations therefrom not 
affecting the substance or calculated to mislead shall not vitiate them.” 
It is not a slight diviation, when the Act gives a form of notice and 
directs that it shall be addressed to certain persons, to issue a notice not 
addressed to any person. Cragg v. Lamnrsh (1898), 4 Can. Cr. Cas. 240 
(N.W.T.).

Recognizance or deposit.]— It is not necessary that the recognizance on 
an appeal from a summary conviction should be accompanied by affidavits of 
justification by the sureties, the sufficiency of the sureties being a matter 
entirely for the justice before whom the recognizance is given. Cragg v. 
Lamarsh, supra.

The question is quite different from that which arose in K. v. Richard
son, 17 Ont. R. 729, and R. v. Petrie, 1 N.W.T.R.. No. 2, p. 3. In those 
cases the statute and rule of court prohibited the court from entertaining a 
motion to quash aeonviction unless thedefendant was shewn to have entered 
into a recognizance with one or more sufficient sureties. That was held to 
be a provision that there must be affirmative evidence before the court in 
which the motion was made shewing the sufficiency of the sureties before 
the motion could be entertained. Cragg v. Lamarsh, supra.

Where on an appeal from a summary conviction the appellant does not 
make the deposit in lieu of recognisance until after the sittings of the 
appellate court at which he should have brought the appeal on for hearing, 
ami for which notice was given, the appeal cannot be heard. McHhadden v. 
Lachance ( 1901 ), ft Can. Cr. Cas. 43 (B.C.).

It has been held that on an appeal to a court of general sessions in 
Ontario, a non-resident of the county for which such court is established is 
not a competent surety. R. v. Lyon,* 9 C.L.T 6, per .loues, County .ludge of 
Rrant.
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The failure of the magistrate to return into court the conviction appealed 

from or the deposit made by the appellant, if duly required to do so, has 
been held in British Columbia not to prevent the heating of the appeal. 
He Kwong Wo (l893), 2 B.C.R. 33Ü, per Sir M. Begbie, C.J.

But in Toronto it has been decided that on an appeal from a summary 
conviction the appellant making a money deposit in lieu of recognizance must 
see to it that such deposit is rein- .1 by the justice into the court to which 
the appeal is taken, and in <)■ It, the appeal cannot be heard. The fact 
that the appellant had iim< 1 ■ uch deposit is a matter of record and is not 
properly provable by affidavit. If. v. Gray (1900), 5 Can. Cr. Cue. ‘24. 
McDougall, Co. J.

The giving of a recognizance on an appeal from a summary conviction, 
operates as a stay of proceedings for the enforcement of any pecuniary 
penalty imposed by the conviction appealed from. Bimington v. t'olbourne 
(1900), 4 Can. Cr. Cas. 307 (N.W.T.).

Parties to appeal.]—Where an information is laid in the name of an indi
vidual tiescribing himself ns the agent of a society named, the society does 
not thereby become a party to the proceedings and it has no locus standi to 
appeal from the justices' order dismissing the charge. The notice of appeal 
must in such case be taken in the name of the agent personally, otherwise 
it may be quashed. Canadian Society v. Lauzon (1899), 4 Can. Cr. Cas. 
3.Ï4 (Que.).

Adjournment of hearing.] -Under Con. Slat. U.C.ch. 114, an appeal from 
a conviction couid only be heard at the Court of Quarter Sessions appealed 
to. lore McCumberandDoyle(1867),26U.C.Q.B 516 Bub-see (//gives 
an express power to the court to adjourn the hearing if necessary, i.e., on 
cause being shewn for the adjournment, or on consent.

Costs of ap/teal.]—Where an order is made allowing prosecutor’s appeal 
and convicting the accused, the costs of the appeal may be included in the 
costs awarded by the conviction, and the payment thereof may be enforced 
by a distress warrant and imprisonment in default. K. v. Hawbolt (1900),
4 Can. Cr. Cas. 2‘29(N.S.).

Where an appeal to a Court of General Sessions of the Peace from a 
summary conviction is not proceeded with (see sec. 884), an order giving 
costs to the respondent can only be made at the same sittings for which 
notice of appeal xvas given; but where an appeal is heard, and determined 
against the appellant, the formal order need not be drawn up at the same 
sittings, and the respondent’s costs may be taxed nunc pro tunc at the next 
sittings and included in a formal order then issued in pursuance of the 
direction therefor made at the previous sittings. Bothwell v. Burnside 
(1900), 4 Can. Cr. Cas. 450 (Ont.) ; and see McShadden v. Lachance (1901),
5 Can. Cr. Cas. 43 (B.C.).

Under sub-sections (e) and (/) there is no restriction of the power of the 
court to the same sittings of the court for which notice of appeal has been 
given, as there is in sec. 884. Ibid.

Order for costs out of deposit.]— Sub-section (#*) is to lie construed as 
giving the court no discretion to refuse the application of the party to be 
benefited by the making of the order. For, when a statute confers an 
authofity to do a judicial act upon the occurrence of certain circumstances, 
and for the benefit of an interested party, the exercise of the judicial 
authority so conferred is imperative and not discretionary when applied for 
by the interested party. Fenson v. New Westminster (1897), 2 (’an. Cr. 
Cas. 52.

Where a statute directs the doing of a thing for the sake of justice or 
the public good, the word “mav" is the same as the word “shall.M R. v. 
Barlow, Salk. «109, Skin. 370, Carth. 293.
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HHI. Proceedings on appeal. -When an appeal against 
any summary conviction or decision has lieen lodged in due 
form, and in compliance with the requirements of this part the 
court appealed to shall try, and shall be the absolute judge, as 
well of the facts as of the law, in resjiect to such conviction or 
decision ; and any of the parties to the ap|ieal may call witnesses 
and adduce evidence, whether such witnesses were called or 
evidence adduced at the hearing lieforc the justice or not, either 
as to the credibility of any witness, or as to any other fact 
material to the inquiry ; but any evidence taken before the jus
tice at the hearing below, signed by the witness giving the same 
and certified by the justice, may lie read on such appeal, and 
shall have the like force and effect as if the witness was there 
examined: Provided, that the court appealed to is satisfied by 
affidavit or otherwise, that the personal presence of the witness 
cannot lie obtained by any reasonable efforts. 53 V., e. 37, 
s. 25.

Power of court on appeal."]—Thii section gives the court power to deal 
with and consider the law as it affects the whole conviction, as well the 
validity of the conviction, as the admissibility of testimony and whether the 
evidence pioves the offence charged, and the court may the convic
tion for defects oi errors apparent on its face. K. v. Teho l IhfrOi, 1 Terr. 
L.R. 196; hut see contra McLellau v. McKinnon, 1 Ont. R. IMP, 238, per 
Armour, .1.

On an appeal to the Sessions the appellant may tender evidence and 
witnesses not heard on the trial before the magistrate, and if deprived of 
this right the order of Sessions should he quashed. It. v. Washington 
(18X1), 4(1 U.C.Q.B. 221.

An appeal from a summary conviction is, in Ontario, to he taken to the 
Court of General Sessions of the Peace sitting without a jury : and see. XXI, 
constituting such court the absolute judge as well of the facts as of the law 
in respect of the conviction or decision appealed against, is ir.tia vires of 
the Dominion Parliament. R. v. Malloy ( 1900), 4 Can. Cr. Cas. 11(1 (Ont.).

A statutory provision that the appellate court shall try the appeal with
out a jury is one relating to the procedure and not to the constitution of the 
court. Ibid.; R. v. Bradshaw ( 1876), 38 U.C.Q.B. 564.

NM*f. Appeal on matters of form. —No judgment shall 
lie given in favour of the appellant if the apjienl is based on an 
objection to any information, complaint or summons, or to any 
warrant to apprehend a defendant issued upon any such infor
mation, complaint or summons, for any alleged defect therein, 
in substance or in form, or for any variance between such infor
mation, complaint, summons or warrant and the evidence 
adduced in support thereof at the hearing of such information 
or complaint, unless it is proved before the court hearing the 
appeal that such objection was made before the justice before

1
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whom tin1 case was tried and by whom such conviction, judgment 
or decision was given, or unless it is proved that notwithstand
ing it was shewn to such justice that by such variance the person 
summoned and appearing or apprehended had lieen deceived or 
misled, such justice refused to adjourn the hearing of the case 
to some further day, as herein provided. R.S.C. c. 178, s. 79.

See secs. 843-846 inclusive.

HHll. Judgment to be upon the merits.—In every case 
of appeal from any summary conviction or order had or made 
before any justice, the court to which such appeal is made shall, 
notwithstanding any defect in such conviction or order, and 
notwithstanding that the punishment imposed or the order made 
may lie in excess of that which might lawfully have been imposed 
or made, hear and determine the charge or complaint on which 
such conviction or order has lieen had or made, upon the merits, 
and may confirm, reverse or modify the decision of such justice, 
or may make such other conviction or order in the matter as the 
court thinks just, and may by such order exercise any power 
which the justice whose decision is appealed from might have 
exercised, and such conviction or order shall have the same effect 
and may lie enforced in the same manner as if it had lieen made 
by such justice. The court may also make such order as to 
costs to lie paid by either party as it thinks fit.

2. Any conviction or order made by the court on appeal may 
also lie enforced by process of the court itself. «53 V., c. 37, 
s. 26.

Before this enactment, nn amendment of a conviction wns not allowed 
after the time for hearing the appeal had arrived. H. v. Smith (1874), 35 
U.C.Q.B. 518.

The term “merits” applied to criminal proceedings must mean the 
justice of the case in reference to the guilt or innocence of the accused of 
the offence with which he is charged. R. v. Cronin (1875), 36 U.C.Q.B. 342.

The powers of amending a defective summary conviction conferred by 
sec. 883 on nn appeal do not extend to or apply to convictions made under 
an Ontario statute. K. v. Lee (1901 ), 4 Can. Cr. Cas. 416, per McDougall, 
Co.«l. But if the conviction is brought before a superior court on certiorari, 
secs. 889 to 896 inclusive will apply. 1 Edw. VII., (Ont.) c. 13, si.

The court of general sessions has no authority to order a person to pay 
any part of the costs of an appeal to them from a conviction, after he has 
been acquitted on such appeal. R. v. Orr (1854), 12 U.C.Q.B. 57.

If the court of general sessions give the proper judgment, so that 
nothing remains to be done to dispose of the appeal except the issuing of 
the order, that, as a ministerial act. may be done by the clerk of the peace 
after the close of the session, and tested of the first day of the session, hut 
no subsequent session of the court can interfere with the judgment of the 
previous session by way of amendment or otherwise. In re Rush and the 
Corporation of Bobeaygeon 11879), N Û.C Q B. 199.



Faut LVI11. Summary Convictions. l§ MH4] 785

On nn appeal from u summary conviction Lad upon a plea of guilty the 
case should not he re-opened and witnesses called as to the merits for the 
purpose of revising the punishment imposed, if the magistrate has not acted 
oppressively. R. v. Bowman (1898), 2 Can. Cr. Cas. 89 (B.C.).

The court of quarter sessions at which the appeal is heard must 
determine, on (plashing a conviction, whether costs are to he paid; 
secondly, what costs, that is, costs of the court below, or magistrate's 
court, or costs of the appeal, or both, and when such costs should he paid. 
The clerk of the pence may tax the costs at any time during the then sitting 
of the sessions, or at any adjourned sitting thereof, hut the court must 
adopt his taxation, and an order made without such adoption would he 
invalid. In re Rush and the Corporation of Bohcnvgeon (1879). 44 V.C.Q.B. 
201.

This section applies to an appeal by the prosecutor from the justice's 
order dismissing the complaint; and where an order is made allowing the 
prosecutor’s appeal and convicting the accused, the costs of the appeal 
may he included in the costs awarded by the conviction, and the payment 
thereof may he enforced by a distress warrant and imprisonment in default. 
R. v. Ilawholt (1900), 4 Can. Cr. Cas. 229 (N.8.).

All the provisions of the Criminal Code with respect to amendment of 
convictions or orders either on appeal or when removed by certiorari and 
(subject to see. 12 of the Ontario Summary Convictions Act) of any other 
Act of 1‘arliament of Canada authorizing the amendment of a conviction or 
order shall apply to convictions or orders made under the authority of any 
Statute of Ontario or under any by-law passed by virtue of such authority. 
2 Edward VIL, Ont.,ch. 12, sec. 15.

(Amendment of 180i.)
SK4 Costs when appeal not prosecuted. The court 

to which an appeal is made, u|k>ii proof of notice of the ap|>enl 
to such court having lieen given to the person entitled to receive 
the same, whether such notice has been properly given or not, 
though such appeal was not afterwards prosecuted or entered, 
may, if such appeal has not been abandoned according to law, 
at the same sittings for which such notice was given, order to the 
party or parties receiving the same such costs and charges as are 
thought reasonable and just by the court, to lie paid by the party 
or parties giving such notice: and such costs shall lie recoverable 
in the manner provided by this Act for the recovery of costs 
upon an appeal against an order or conviction. R.S.C. c. 178, 
s. 81.

Costs oh want of prosecution.]—Under this section the costs would have 
to he taxed and included in the order of the court during the sittings of the 
court, unless taxed out of sessions by consent, mid the amount afterwards 
filled in the order. But in sec. 880 (e) and (/) there is no restriction of 
the power of the court to the same sittings of the court for which notice of 
appeal has been given. Bothwell v. Burnside (1900), 4 Can. Cr. Cas. 450, 
459.

There is no jurisdiction to award costs against the appellant who defaults 
in proceeding with the appeal at any other sittings than the one for which 
notice was given. McSlmdden v. Lachance (1901), 5Can. Cr. Cas. 43(B.C.).

50—CRIM. CODE.
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88.Y Proceedings when appeal fails. —If an appeal 

against n conviction or order is decided in favour of the resjioii- 
deuls, the justice wlio made the conviction or order, or any other 
justice for the same territorial division, may issue the warrant 
of distress or commitment for execution of the same, as if no 
ap|ienl had been brought. H.S.C. e. 178, s. 82.

J*t if no appeal had been brought.]—A defendant committed to custody 
under n warrant issued by the convicting magistrate gave bail for an appeal 
and was discharged from custody, and on the appeal being heard, was found 
guilty and the conviction affirmed, and the prisoner directed to be punished 
according to the conviction. No process was issued by the sessions for 
enforcing the judgment of the court, but a new warrant was issued by the 
convicting magistrate under which the prisoner was retaken. Writs of 
habeas corpus and certiorari were issued, and on the return thereof a motion 
was made for the discharge of the prisoner. It was held that the prisoner 
was not in custody or confined under the judgment of the sessions, but 
under the warrant of the convicting magistrate ; and that under the cir
cumstances the convicting magistrate was functus officio, and therefore 
could not legally issue the warrant in question, which should have been 
issued by the sessions. The lattercourt could possibly have directed punish
ment for the unexpired term; but if no bail had been given and the prisoner 
had remained in custody, no further order of commitment would have been 
necessary; or, if no warrant of commitment had been issued prior to appeal, 
the magistrate could have issued one thereafter. K. v. Arscott (1885), 9 
O.R. 541.

88« Conviction not to be quashed for defects of 
form.- No conviction or order affirmed, or affirmed and 
amended, in appeal, shall lie quashed for want of form, or lie 
removed by certiorari into any superior court, and no warrant 
or commitment shall lie held void by reason of any defect therein, 
provided it is therein alleged that the defendant lias been con
victed, and there is a good and valid conviction to sustain the 
same. IÎ.S.C. c. 178, s. 83.

An “ order of dismissal ” is not within this section. R. v. Laird (1889), 
1 Terr. L.R. 179.

887. Certiorari not to lie when appeal is taken.—
Ko writ of certiorari shall lie allowed to remove any conviction 
or order had or made liefore any justice of the peace if the 
defendant has appealed from such conviction or order to any 
court to which an appeal from such conviction or order is 
authorized bv law, or shall lie allowed to remove any conviction 
or order made n]Kin such appeal. IÎ.S.C. e. 178, s. 84.

When appeal bars certiorari.]—In R. v. Starkey, 6 Man. R., p. 589, Tay
lor, C.J., «aid: “It is not necessary for the applicant to shew what has been 
done in the matter of the appeal. Even if an appeal is now pending and 
being proceeded with, his right to a writ of certiorari is not thereby affected. 
At all events, it is not so unless the question of jurisdiction is the one 
raised on the appeal.” And in R. v. Starkey, 7 Man. R. 47, a case in which 
notice of appeal had been given before applying for the writ of certiorari
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ami abandoned, the same judge said: “ By see. 84 of the Summary Convic
tions Act, K.8.C., eh. 178, ‘No writ of certiorari shall be allowed to remove 
any conviction or order had or made before any justice of the peace if the 
defendant has appealed from such conviction or order to any court to which 
an appeal from such conviction or order is authorized by .aw,’ but it seems 
still open to the defendant to maintain the present proceeding upon any 
ground which impeaches the jurisdiction of the magistrates.’’ See also R. 
v. Montgomeryshire, 15 L.T.N.S. 290 : Pa ley on Convictions, 7th ed.. pp. 
358, .159.

An appeal is the creature of the statute law and never lies unless given 
by express terms, but the rule with respect to certiorari is the very reverse; 
it always lies unless expressly taken away. R. v. Todd, 1 Russ. \ Ches. 
(N.8.) 60; R. v. Abbott, Doug. 553.

If the notice of appeal be void for irregularity, certiorari is not taken 
away. R. v. Caswell (1873), 33 U.C.Q.B. 303: R. v. Becker (1891), 20 
Ont. R. 076.

Certiorari and not appeal is the appropriate remedy to raise the question 
of want of jurisdiction, ex. gr., whether proper service has been made and 
jurisdiction over the person acquired, or whether the justice was disqualified 
through interest. Re Ruggles (1902), 5 Can. Cr. ('as. 103 (N.S.).

A statutory provision taking away the right to a certiorari does not 
deprive the superior court of its power to issue the writ to quash a proceed
ing on the ground of want of jurisdiction ; and when there is a defect in the 
jurisdiction of justices or inferior courts, the common law right of certiorari 
should not be refused merely because a new trial might be had by means of 
an appeal. Ibid.

Even where an appeal is pending, a certiorari for want of jurisdiction 
should not be refused unless the question of jurisdiction is being raised on 
the appeal. Ibid.

A writ of certiorari may be claimed by the Crown as a matter of right on 
application of the Attorney-General without the production of any affidavit; 
but except where applied for on behalf of the Crown, a certiorari is not a 
writ “of course,” and the ,»ourt must be satisfied that there is a sufficient 
ground for issuing it. Ibid.

No more latitude is given the court for the exercise of its discretion in 
granting or refusing a certiorari than in respect of other applications which 
are in the discretion of the court. Ibid.

Graham, E.J., in delivering the judgment of the court in Re Ruggles, 
supra, said : “I can find no English case in which the writ was ever refused 
when there was a want of jurisdiction in the inferior tribunal, whether 
an appeal was open to the applicant or not. There are cases of the other 
sort, namely, where there was an appeal and (in most of them, at least) the 
remedy by certiorari was taken away; then, when it was sought to review 
by way of appeal the merits of the case, the court has intimated that the 
writ was taken away, and there was an appropriate remedy by appeal. Such 
cases are R. v. Whitehead, Doug. 550: R. v. Cambridgeshire, 4 A.& E. 121 : 
R. v. Middlesex, 9 A. & E. 548; and In re Blewett, 14 L.T.N.S. 598.”

Semble, that, whether or not a conviction be good on its face, the court 
may on certiorari go into the facts, where the right of appeal to the General 
Sessions upon both law and fact has been taken away by statute. R. v. 
Hughes (1898), 2 Can. Cr. Cas. 5.

Justice's flntlinqs of fact.]—Findings of fact by the magistrate are not 
open to review on motion to quash conviction in certiorari proceedings, if 
there was evidence from which he might draw the conclusion he did. Ex 
parte Coulson (1895), 1 Can. Cr. Cas. 31 (N.B.).

But a conviction cannot be sustained without any evidence. The evi
dence required to support it is that which the court can see does and may
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reasonably support It. if there >•<. evidence which may support it. 11 
considered in one view, the conviction will be maintained, although the 
magistrate has formed an opinion very different from that which the court 
would have formed, or although the court may think the magistrate has come 
to a wrong conclusion, l'er Wilson, J., in K. v. llowarth (1873), 33 
U.C.Q.B. 537, 849.

In Nova Scotia it is held that the court cannot entertain an objection that 
the magistrate erroneously found a fact which, though essential to the 
validity of his order, he was competent to try. R. v. Walsh (1897), 33 
C.L.J. 537 (N.8.); R. v. McDonald, 19 N.S.K. 336, reversed.

In the Ontario case of R. v. llowarth, the defendant, a druggist of 
Toronto, sold live cents’ worth of peppermint lozenges at his shop on a 
Sunday. The purchaser did not ask for them as medicine, he had no 
doctor's certificate, and he was asked no questions. It was shewn that 
peppermint lozenges were generally kept and sold by druggists as medicine. 
Defendant having been convicted on this evidence under C.S.V.C., eh. 104, 
ami fined, the conviction was removed by certiorari. It was held that the 
finding of the magistrate as to whether the lozenges were or were not 
medicine was subject to review by the court. R. v. llowarth (1873), 33 
U.C.Q.B. 537.

It was held by the*Queen's Bench Division in Ontario that a conviction 
bad on its face for uncertainty should be amended by the court to which 
removed by certiorari, only when such court can conclude on the evidence 
that an offence is thereby proved. R. v. Coulson (1893), 1 Can. Cr. Cas. 
114 (Ont.); 24 Ont. R. 246.

But in a subsequent case of R. v. Coulson (1896), 27 Ont. R. 59, the 
same defendant, coming before Meredith, C.J.C.P., and Rose, J., in 1896, 
sitting for the Common Picas Division, dissent was expressed from the 
judgment above reported of the Queen's Bench Divisional Court. In the 
opinion of the Common Pleas judges the evidence should be looked at, 
when the proceedings are removed by certiorari, in order to see if there was 
any evidence whatever to sustain the magistrate’s finding, even if no defect 
appeared on the face of the conviction; and if there was any evidence of 
that character the court should not review all the evidence or find ns to the 
propriety of the magistrate’s conclusion. R. v. Coulson (1896), 27 
Ont. R. 59.

Certiorari t/rnera/lj/.]—A certiorari is an original writ issuing out of 
chancery, or the King's Bench, directed in the King's name to the judges 
or officers of inferior courts, commanding them to return the records of a 
cause depending before them, to the end that the party may have the more 
sure and speedy justice before him, or such other justices as he shall assign 
to determine the cause. Bacon’s Abr. “ Certiorari ” title (a).

A certiorari will not be granted where the applicant has been convicted, 
but not sentenced. Ex parte Collins (1899), 63 J.P. 809.

Unless there is express statutory warrant for the application of the 
remedy of certiorari in cases of mere administrative proceedings, there is 
no jurisdiction to entertain it, as certiorari is a proceeding ordinarilv 
applicable to judicial acts alone. R. v. Watermen's Company, [ 1897J 
1 Q.B. 059.*

A town council which has passed a resolution to pay informers, other 
than the inspector, the costs and a proportion of the fine, when collected 
in prosecutions under the Canada Temperance Act, does not thereby exer
cise a judicial function. Such a resolution is a ministerial or legislative act 
which the court has no jurisdiction to review or quash. Re New Glasgow 
(1897), 1 Can. Cr. Cas. 22 (N.S.).

The record of conviction may be said generally to consist of two adjudi
cation-: tin- one, theedjodleBtlon <>f guilt, snd the other the adjudication
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of punishment. The adjudication of guilt is un entire adjudication and 
cannot be quashed in part and stand good for the residue. McLellan v. 
McKinnon, 1 O.It. 219: It. v. Dunning (1887), 14 O.li. 52, 58.

A conviction which varies from the minute of adjudication in omitting 
to provide for the payment of the costs and charges of the distress, in the 
event of the defendant being imprisoned for non-payment, may. however, 
be amended if tiie costs of the distress are not in the discretion of the 
magistrate. Ex parte Conway (1892), 31 N.B.R. 405.

On an application to quash a conviction for something done contrary to 
a by-law, the legality of the by-law may be questioned, though it has not 
been quashed. R. v. Osier (1872), 32 U.C.Q.B. 324.

Where there is a right of review by other process a certiorari should not 
be granted except under exceptional circumstances. Ex parte Young 
11893), 32 N.B.R. 178.

Where there is a right of appeal from a summary conviction, ami it 
appears upon an application for a certiorari to bring up the conviction to 
be quashed that the ground alleged therefor is more properly the subject of 
an appeal, the discretion of the court should lie exercised i>v refusing the 
certiorari. R. v. Henell (No. 2) (1899), 3 Van. Cr. Cas. 15 (Man.), per 
Dubuc, J.

Where a defendant applying for a certiorari knows that the minute of 
adjudication purported to be signed by three magistrates he should ask that 
the writ be directed to all of them, for by directing it to one only he affirms 
that the conviction was made by one justice only, and is estopped from 
taking the objection that it was made by three. R. v. Smith (1881), 40 
U.C.Q.B. 442.

Where there are several convictions for assault against the applicant and 
others the rule nisi should not be a joint rule against all jointly: a separ
ate rule should be taken out in each case. Ex parte Landry (1900), 36 
C.L.J. 109 (N.B.).

On a motion for a certiorari it is necessary to produce a copy of the 
proceedings sought to be removed. Ex parte Emmerson (1895), 1 Can. Cr. 
Cas. 156 (N.B.).

It is the duty of the party who obtains a rule to have the papers on which 
it was granted filed in the clerk's office; and where this had not been done 
an order nisi for a certiorari granted at Chambers was discharged by the 
court. Ex parte Ryan (1885), 24 N.B.R. 528.

8o soon as the return to the certiorari has been filed the cause is in the 
court, and the motion paper and the rule must be entitled in the cause. R. 
v. Morton (1867), 27 U.C.Q.B. 132.

Objections on account of any omission or mistake in q conviction made 
by a magistrate must be set forth in the rule nisi in certiorari proceedings, 
or the same will not be allowed. R. v. Beale (1890), 1 ('an. Cr. ('as. 235 
(Man.).

A single judge sitting in court cannot in Ontario hear a motion to quash 
a conviction under the Code, but application must lie made at a sittings of 
the court en banc. R. v. Beeiuer (1888), 15 O.R. 200.

Certiorari for trant of jurisdiction.]—A statute enacting that no convic
tion shall be removed by certiorari does not deprive the court of jurisdiction 
to grant the writ where the magistrate acted without jurisdiction. R. v. 
Boggard (1870) 30 U.C.Q.B. 152.

An erroneous finding on the evidence by the magistrate is not such a 
want of jurisdiction as warrants the issue of a certiorari. R. v. Wallace 
(1883), 4 O.R. 127. That ease Is a elear affirmance of the view that certi
orari cannot issue merely for the purpose of examining and weighing the 
evidence which was before the magistrate. Per Osler, J.A., in R. v. Sand
erson (1880) 12 O.R. 178.
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When there has been a plain excess of jurisdiction, this remedy of certi 
orari would be accessible even if a statute had declared that certiorari should 
nut issue, because that prohibition would not be held to apply where the 
justices had entertained a matter not within their jurisdiction. Ilespeler v. 
8haw ' i KM , 16 I < v B. 104.

Where certiorari is taken away by statute the court will not look into 
the evidence to see if the date of the offence proved is subsequent to the 
date stated in the conviction, provided the magistrate had jurisdiction by 
virtue of a good information and summons. Kx p. Sarah McKinnon (IHV7), 
33 t'.L.J. 503 (N.B.).

Even though a statute purports to take away the right to certiorari, it 
may be granted where there has been improper conduct of the magistrate or 
the fundamental principle entitling the party to a fair trial has been over
looked. He Sing Kee (1001), 5 Can. Cr. Cas. 80 (B.C.).

\olice to Justice*. ]—The Imperial Statute, 13 Ueo. II.,oh. 8,sec. 5, is in force 
in British Columbia as well as in Ontario, and six days previous notice of 
the mi lion for a certiorari must be given to the justices : and a rule nisi for 
a certiorari made returnable six days or more after service thereof is not a 
siiflicient compliance with the statute. He I’lunkctt (1895), 1 Cun. Cr. Cas. 
305.

By that Act it is provided as follows:
(5) And for the better preventing vexatious delays and expense, occa

sioned by the suing forth writs of certiorari, for the removal of convictions, 
judgments, orders and other proceedings before justices of the pence, be it 
further enacted by the authority aforesaid that from and after the twenty- 
fourth day of ,lune, which shall be in the year of our Lord, one thousand 
seven hundred and forty, no writ of certiorari shall be granted, issued forth 
or allowed to remove any conviction, judgment, order or other proceedings 
had or made by or before any justice or justices of the pence of any county, 
city, borough, town-corporate, or liberty, or the respective general or quar
ter-sessions thereof, unless such certiorari lie moved or applied for within 
six calendar mouths next after such conviction, judgment, order or other 
proceedings shall be so had or made, and unless it be duly proved upon 
oath that the said party or parties suing for the same hath or have given six 

notice thereof in writing to the justice or justices, or to two of them 
(if so many there be) by and before whom such conviction, judgment,order, 
or other proceeding shall be so had or made, to the end that such justice or 
justices or the parties therein concerned, may shew enuse, if he or they 
shall so think fit, against the issuing or granting such certiorari.

The effect of the statute 13 Ueo. II., eh. 18, sec. 5, is to imperatively 
require that six days’ notice shall be given, and to make the giving of it a 
condition fncccdcnt to the issuing of the writ, and the convicting justices are 
not driven to make an independent application to quash the certiorari for 
the want of such notice, but can set up the defect in answer to the rule nisi 
obtained by the defendant to quash the conviction. H. v. Mr Allan ( 1h80), 
43 C.C.K. 402. 4iHi.

The magistrate may however waive the right to take the objection and 
if a preliminary fact a Hi rmed on one side is intended to be denied by the 
other, the objection should be taken promptly. It was therefore held, where 
a certiorari had issued to a court of sessions on an affadavit of due service 
of notice on two magistrates sworn to have been present at the making of 
the order, and a whole term had elapsed after the making of the return to 
the certiorari without objection being made, that it was then too late to 
bring in proof on an application to quash the certiorari, that one of the 
magistrates so served was not in fact present at the time of the making of 
the order. H. v. Inhabitants of Basingstoke ( 184V), IV L.3.M.C. ‘J8.
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The reason for giviug the magistrate notice of the Application fur a 
certiorari in that he in exposed to an action if the conviction should be 
i|unnhed. It. v. I'eterman ( 1894), 23 U.C.tj.B. 510.

Application for the certiorari must he made within six calendar months 
next after the conviction. Imp. Slat. 1739-40, 13 tieo. II.. eh. 18, sec. 5.

It is not necessary to serve notice of motion for a certiorari to remove 
a conviction on the private prosecutor ; he has nothing to do w ith this pro
ceeding; if the writ he granted lie will then he served with a rule nisi ; it 
is that alone with which he is interested. He Lake (Ih77), 42 V.C.tj.B. 
206; K. v. Murray (18417), 27 V.C.tj.B. 134.

An affidavit of service of notice of motion for a certiorari to remove a 
conviction made by justices of the peace was held insufficient in that it did 
not identify the justices served as the convicting justices, hut as the time 
for moving for the certiorari had not expired, the applicant was allowed to
ameed hie affidavit I» title reepeel Be Lak< (1*77 * U.l’.tj.l

{hiomIiih'I the certiorari.]—Where it is desired to take objection to some 
irregularity in obtaining the allowance of the certiorari or to the issue of 
the writ itself, the proper course is to move to quash the writ or thu 
allowance of it and not to shew the defect as cause against quashing a had 
conviction. K. v. Iloggard ( INTO), 30 I’.C.lj.B. 152. This is in order that 
the court may, if it sees fit, direct an amendment.

In shewing cause to a rule nisi to quash a conviction, objection may he 
taken to the regularity of the certiorari, and a separate application to super
sede it need not l»e made. Where, therefore, on an application made after 
notice to the convicting justices for a rule for a certiorari the rule wan 
refused, and on a subsequent ex parte application on the same material the 
rule was obtained, it was held that the notice of the first application would 
not enure to the benefit of the defendant on his second application, and that 
the certiorari was irregularly obtained for want of notice to the convicting 
justices; and a rule to quash the conviction was therefore discharged. H. v. 
Me Allan (1880). 45 V.CÎ.Q.B. 402.

When a whole term has elapsed without objection being made after the 
case has been brought up, a preliminary objection is then too late. H. v. 
Basingstoke (1849), 19 L.J.M.C 28; It. v. Whittaker ( 1894b 24 Ont. 
K. 437.

Where the objection to the allowance of the certiorari is a substantial 
one. and the conviction not manifestly bad. there is no reason why the 
party should lie precluded from raising it on the return of the rule to qua-h 
the conviction, instead of being driven to incur the expense of a special 
motion to quash the allowance. Where, on the other hand, the objection 
is of a trivial or merely technical character (It. v. Iloggard, 30 l < .4^.It. 
152),the party may well lie told that he would not be heard to rain* it except 
in a strictly formal and technical way; and a fortiori of the conviction was 
clearly bad and must inevitably be quashed, for in that case the recogniz
ance would be of no avail to the respondent. |*er Osler, J It. v. Vlnff 
(1882). 411 I’.C.g.B. 5(55.

In Nova Scotia where no step has been taken within a year a rule 
absolute in the first instance will be granted to quash a certiorari. If v. 
Kenea ( 1884), 17 N.8.R. 87 (following 4’ity of Halifax v. Vibert. 3 If. & 
C. 54).

Where a party obtaining an order nisi for a certiorari was directed by 
the judge to serve the prosecutor with copies of his affidavits and grounds 
on which the order was granted but neglected to do so. the order was dis
charged. Kx parte Doherty (1887), 29 N.D.W. 390.

A writ of certiorari not signed by the prothonotary will be quashed. If. 
v Ward (1888), 21 N.8.K. 19.
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Return to certiorari.] —The return to the court by a convicting magis

trate under u certiorari is conclusive, and the court cannot go behind it. 
In a case where defendant was convicted for selling liquor without license 
the depositions returned to the court by the convicting magistrate under a 
certiorari shewed that there was no evidence of a license produced before 
him, while the affidavits filed on the application to quash the conviction 
stated that the party had a license la feet and produced evidence of it 
before the magistrate, who, moreover, himself swore that he believed a 
license was produced, but Hint it was not either proved, or given in 
evidence: it was held that the return to the certiorari was conclusive, and 
that the court could not go behind it. K. v. Htrachan (1870), LH) U.C.C.P.

Where the first conviction drawn up and filed with the clerk of the peace 
was thought to be erroneous, and the justices drew up and returned an 
amended one, such amendment not being an amendment of the adjudication 
of punishment, but merely of the proceeding by which the payment of the 
fine adjudicated was to be enforced, it was held that the first conviction was 
amendable and that the amended conviction ought not to be quashed. K. 
v. Menary (1890), 19 Ont. It. ($91.

A summary conviction which illegally imposes imprisonment irith hard 
labour in default of payment of the line, may be amended at any time before 
it is acted upon, by the return of an amended conviction omitting the words 
“ with hard labour*’ but in other respects conforming to the adjudication. 
Such an amended conviction may be returned in answer to certiorari process 
although the first conviction has been transmitted by the magistrate, pur
suant to a statutory requirement, to the court to which an appeal might be 
taken therefrom. R. v. McAnn (1890), 3 Can. Cr. Cas. 110 (B.C.).

Hecoijuizauce on certiorari.]—See sec. 892.
Lapse of proceeding».]—Where an order nisi to quash a conviction lias 

been issued, but before service of same upon the informant prosecutor the 
latter «lied, the proceedings do not lapse and can be properly continued by 
serving the magistrates. K. v. Fitzgerald ( 1898), 1 ('an. Cr. Cas. 420 (Ont.).

The informant in certiorari proceedings in criminal matters is not a party 
to the record although his name appears and although he is under liability 
for costs ami has given a recognizance for same, and, semble, upon «plash
ing a conviction in such a case, no cause of action in respect of its illegality 
survives against the representatives of the deceased informant. Ibid.

Habeas corpus mth certiorari.]— In Ontario a single judge, sitting as a 
court in banc and exercising the powers of the court in banc, may issue a 
writ of habeas corpus, accompanied by a writ of certiorari, and may alone 
quash the conviction. In such cases it is no excess of jurisdiction in the 
court to look at the depositions regularly before it anil see if there is any 
evidence of the offence charged, not rehearing the case, ns on appeal, for, 
no matter how strong the evidence may l«e for the prisoner, no matter what 
the preponderance of evidence may be against the prosecution, if there is any 
evidence whatever, the court will refuse to interfere with the conviction. 
Per Strong, J., in Re Trepanier (1885), 12 Can. 8.C.R. 111, 129.

Where It appears, on the return to a certiorari, that the convicted person 
is in close custody, the court may order a habeas corpus and hear together 
the motion to quash the conviction and the motion for the prisoner's dis
charge. R. v. Spooner (1900), 4 Can. Cr. Cas. 209 (Ont.).

The object of the statute of the late Province of Canada, which gave power 
to a judge in chambers in Ontario to issue a writ of certiorari, was to enable 
the judge to issue that writ together with the writ of habeas corpus, which 
enabled him, in the case of commitment for trial or for extradition, to have 
the depositions brought before him, or in the ease of a summary commit
ment by a magistrate, to have the commitment brought before him. and if
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the conviction was erroneous to release the |irisoner as being in illegal 
custody, not, however, to quash the conviction. Thecourt* in Ontario having, 
however, the general jurisdiction to quash convictions returned under writs 
of certiorari issued by judges at chambers, have exercised the power, and 
rightly enough, hccuuse they had power to do so without especially delining 
wliere the express statutory power ended and the common law jurisdiction 
conferred by the .list <leo. III. began. Per Strong, .1., in lie Tr-panler 
(1885), 12 Can. S.C.W. Ill, 12*. The latter statute conferred upon the 
Court of King's Bench of VpperCanada the like jurisdiction as was exercised 
by the Court of King's Bench at Westminster.

If there was some evidence before the magistrate which would support n 
conviction unless lie gave credence to the evidence given on behalf of the 
accused, the conviction will be sustained, the weight to be attached to the 
evidence not being a question review-able upon habeas corpus and certiorari. 
K. v. Ht. Clair (1U00), 3 Can. Cr. Cas. 851 'Out.I.

Conte on t/nocking cttnPinion.\ Costs were refused where the defendant 
tiled no affidavit denying his guilt, or casting doubt upon the cnriecttiess of 
the magistrate's conclusion upon the facts. U. v. Steele 11 HI».'»), 26Ont. 1(. 
T>40. The Ontario practice is not to give coats on quashing a conviction. 
K. v. Homers, I (’an. Cr. Cas. 46: H. v. Crandall (1896), 27 Ont. K. 63.

Costs of «plashing a conviction by certiorari proceedings are not awarded 
except in cases of misconduct of the informant or of the justice. It. v. 
Banks ( 1 895), 1 Can. Cr. Cas. 370 (N.W.T.).

Costs of «plashing a conviction are recoverable by action where no order 
of protection is made. K. v. Homers (1893), I Can. Cr. (’as. 46 ((hit.I.

If with the notice of motion for a certiorari, a notice is served bv the 
«lefenilant upon the prosecutor that unless the pro»eeution is forthwith 
abandoneil so as to save the necessity for a further application to the court 
to he relieved therefrom, the costs of all the proceedings necessary to obtain 
relief will be asked then the defendant will be in a better position to ask 
for costs in cases where the putting of the «lefemlant to such costs is unjust 
and unfair. H. v. Westgate (1892), 21 O.R., p. 622.

Conte of UHSHCn'.mfMl <i/»p/i«7i/ioN.] Where the only recoril of conviction 
produced before the institution of certiorari proceedings to «piash the same 
is bad, ami a valid amended conviction is protlured in such proceedings, 
the costs of opposing the motion to «piash should not be awarded again-t the 
applicant. It. v. McAnn (1896), 3 Can. Cr. Cas. 110 (B.C.); It. v. Whiffin 
(1900), 4 Can. Cr. Cas 141 (N.W.T.).

Procedendo.] —Where a conviction has been reiuove«l by certiorari and 
afterwanls affirmed, the proper course is to send the record of the proceed- 
ings back to the magistrate in onlcr that lie may cause it to be enforced in 
the same way that lie would have done if it had not ht en removed into the 
court. It. v. (Irimmer ( 1880), 25 N.B.K. 480. It is n«>t necessary to take 
out a rule to take the return off the tile before applying for a procedendo, 
it being sufficient that leave has been granted to remove the return from 
the file. It. v. White & I'erry (1886). 25 N.B.K. 483. Where a conviction 
has been removed by certiorari and nftirme«l, the court will not on an appli
cation for a procedendo to the convicting justice examine itit«• the validity 
of the conviction on grounds not taken on the motion to quash it. Ibid.

After the «plashing of a writ of certiorari and fhe issue of a writ of pro
cedendo, and the return of the conviction to the magistrate, a second writ 
of certiorari will not be granted K. v. Nichols (1889), 21 N.H.K. 288.

If the writ of certiorari issued to remove a summary conviction into the 
High Court of Justice was served only upon the clerk of the peace with 
whom the conviction was filed, and not upon the convicting magistrate, 
and the magistrate, having no knowledge that certiorari had been directed,
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thereafter enforced the conviction, he in not guilty of contempt of court in 
•o doing. R, v. Woodyetl -1866), 3 Can. Cr. uas. 376 {Ont ),

Appeals from certiorari on fern.]—An ex parte order made by a judge of 
the High Court of Justice (Ontario) in a certiorari proceeding in a criminal 
matter is not subject to review or to be set aside by another judge sitting 
in “ weekly court," but is appealable to a Divisional Court of the High 
Court sitting en banc. K. v. Uruhaiu (181)81, 1 Can. Cr. Cas. 405 (Out.).

In Ontario there is no right of appeal to the Court of Appeal from a 
judgment quashing or affirming a summary conviction for an offence against 
a Dominion law. R. v. Eli (1880), 13 Out. App. 526.

The constitution or continuation by statute of a court with jurisdiction 
to hear appeals in criminal cases does not involve the creation of the right 
of appeal. Ibid.

Order of protection to justice*.]—See sec. 81)1.
British Columbia.]—Every application for a writ of certiorari at the 

instance of any person, other than the Attorney-General on behalf of the 
Crown, shall be made to a judge of the Supreme Court by summons 
to shew cause ; unless, in the opinion of the judge, the writ should issue 
forthwith, in which case the order may be made absolute; or an order be 
made in the first instance either ex parte, or otherwise, as the judge may 
direct. H.C. Rule 2.

No writ of certiorari shall be granted, issued, or allowed, to remove any 
judgment, conviction, order, or other proceeding had or made before any 
justice or justices of the peace, unless such writ be applied for within six 
calendar months after such judgment, conviction, order, or other pro
ceeding shall be so had or made, and unless it be proved by affidavit that 
the party suing for the same has given six days' notice thereof in writing to 
the justice or justices, or to two of them if more than one, by mid before 
whom such judgment, order, conviction, or other proceedings shall be so had 
or made, in order that such justice or justices, or the parties therein con
cerned, may shew cause, if lie or they tdiall so think lit, against the party 
issuing or allowing such writ of certiorari. The writ shall be in the Form 
No. 1). Appendix J., of the “ Supreme t'ourt Rules, IH1M»." H.C. Rule 3.

No order for the issuing of a writ of certiorari to remove any order, 
conviction, or inquisition, or record, or writ of habeas corpus ad sub
jiciendum shall be granted where the validity of any warrant, commitment, 
order, conviction, inquisition, or record, shall be questioned, unless at the 
time of moving a copy of anv such warrant, commitment, order, conviction, 
inquisition, or record, verified by affidavit, be produced and handed to the 
officer of the court before the motion be made, or the absence thereof 
accounted for to the satisfaction of the court. H.C. Rule 4.

No writ of certiorari shall be allowed to remove any judgment, order, or 
conviction given or made by justices, unless the party (other than the 
Attorney-General acting on behalf of the Crown ) prosecuting such certiorari 
before the allowance thereof, shall enter into a recognizance with one or 
more sufficient sureties before one or more justices, or before any judge of 
the Supreme Court or County Court, in the sum of *100, with condition to 
prosecute the same, at his own costs and charges, with effect without any 
wilful or affected delay, and to pay the party in whose favour or for whose 
benefit such judgment, order or conviction shall have been given or made 
within one month after the said judgment, order or conviction shall be 
conferred : his full costs and charges to be taxed according to the practice 
of the court; and in case the party prosecuting such certiorari shall not 
enter into such recognizance, or shall not perform the conditions aforesaid, 
it shall be lawful for the said justices to proceed and make such further 
order for the benefit of the party for whom such judgment shall be given, in 
such manner ns if no certiorari had been granted It.C. Rule 5.
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Every such recognizance, with aNidavitof justification and of due execu

tion, shall lie filed with the registrar of the court before the issue of any 
writ of certiorari. B.C. Kule 6.

When cause is shewn against an order nisi for a certiorari to remove 
any judgment, order or conviction upon which no special case has been 
stated, given, or made by justices of the peace for the purpose of quashing 
such judgment, order or conviction, the court, or a judge thereof, if it shall 
think fit. may make it part of the order absolute for the certiorari that the 
judgment, order or conviction shall be quashed on return without further 
order, and in such case, no such recognizance as is required by the last 
preceding rule, shall be necessary, and a memorandum to that effect shall 
be endorsed by the proper officer upon the issuing of the writ of certiorari. 
B.C. Kule 7.

No objection on account of any omission or mistake in any judgment or 
order of any justice of the peace or court of summary jurisdiction brought 
up upon a return of a writ of certiorari anil filed in the Supreme Court, 
shall be allowed, unless such omission or mistake shall have been specified 
in the order for issuing the certiorari. B.C. Kule 8.

Offences under provincial jurisdiction in Ontario.]- By K.H.0.1897, ch. 90, 
sec. 7, it is provided that any party who considers himself aggrieved by a 
conviction or order made by a justice of the peace, or by a police or 
stipendiary magistrate under the authority of any statute in force in Ontario 
and relating to matters within the legislative authority of the legislature of 
< Intario may, unless it is otherwise provided by the particular Act under which 
the conviction or order is made, appeal therefrom to the general sessions of 
the peace. But this is subject to the following limitation added as sub-sec. 
(2) to said sec. 7 by the provincial statutes of 1902:—

(2) No such conviction or order as aforesaid shall be removed into the 
High Court of Justice by writ of certiorari except upon the ground that an 
appeal to the court of general sessions of the peace as herein pruxided 
would not afford an adequate remedy. 2 Edw. VII. (Out.), ch. 12, sec. 14.

888. Conviction to be transmitted to Appeal Court.
—Every justice before whom any person is summarily tried, 
shall transmit the conviction or order to the court to which the 
appeal is herein given, in and for the district, county or place 
wherein the offence is alleged to have been committed, lief ore 
the time when an appeal from such conviction or order may lie 
heard, there to he kept by the proper officer among the records 
of the court ; and if such conviction or order has lieen appealed 
against, and a dejiosit of money made, such justice shall return 
the dejiosit into the said court ; and the conviction or order shall 
lie presumed not to have lieen u)i|waled against, until the con
trary is shewn.

•J. Upon any indictment or information against any jterson 
for a subsequent offence, a copy of such conviction, certified by 
the projter officer of the court, or proved to lw a true copy, shall 
lie sufficient evidence to prove a conviction for the former offence. 
R.S.O. c. 178, a. Sff; 51 V., c. 45, s. t>.

Transnnttimj the conviction.—The conviction may be proved at any time 
during the hearing of an appeal therefrom to the general aesaiona, or. in the 
discretion of the chairman, even during an adjournment for judgment. In
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re Ryer and 1'lown (1881), 40 V.C.ij.B. 20<>. And the discretion of the 
chairman will not he reviewed, lb. Hut if a conviction has already been 
returned duly snuled, tin* justice cannot return another and more formal 
one. K. v. Smith, 3.'» V.C.tj.B. 618; Chaney v. I'ayne, 1 U.B. 712: Re 
Ryer and I'lowe (1881), 4ti V.C.^.B. 20(1.

In R. v. Whelan, 45 V.C.K. 39Ü, it was held that a conviction once 
regularly brought into and put upon the files of the court is there for all 
purposes. In that case Armour, .1., states: " It is the fact of the convic
tion being on the file of this court regularly brought there that gives the 
right to move to quash it, how or at whose instance it was brought there so 
long as it was brought there regularly cannot m my opinion affect that 
right.” He also agrees with the view expressed by Wilson, .1.. in R. v. 
Levecque. 30 U.C.R. f»09, to the effect that the court might still be obliged 
to consider the conviction as upon a certiorari issued at common law if the 
conviction were fourni in court, however brought there, so long as it was 
regularly there.

But in the Territories the Supreme Court was equally divided on the 
point in It. v. Monaghan (1897), 2 Can. Cr. Cas. 488, .Scott and Rouleau. 
JJ.. holding that a conviction returned by justices in compliance with a 
statutory requirement to the office of a superior court is regularly before the 
court and can be dealt with on a motion to quash, without the necessity of 
a writ of certiorari.

Richardson and Wetmore, JJ., held the contrary view, l.e., that the con
viction was not regularly before the court, and a w:rit of certiorari to bring 
it before the court was necessary before a motion to quash the conviction 
could be properly entertained. See also decision of Rouleau, J., in R. v. 
Ashcroft (1899), 2 Can. Cr. Cas. 386.

Deposit to l,r returned into appellate court. I In Ontario it has been held 
that the appellant making a money deposit in lieu of recognizance must see 
to it that such deposit is returned by the justice into the court to which the 
appeal is taken, and in default, the appeal cannot lie heard. And that the 
fact that the appellant had made such deposit is a matter of record and is 
not properly provable by affidavit. R. v. tiray (1900), 6 Can. Cr. Cas. 24 
I McDougall. Co. J.). Hut the contrary has been held in British Columbia. 
Re Kwong Wo (1893), 2 H.C.R. 330, per Hegbic, C.J.

When a public duty is imposed, and the statute requires that It shall be 
performed in a certain manner, or within a certain time, or under specified 
conditions, such prescriptions may well be regarded as intended to lie 
directory only, when injustice or inconvenience to others who have no 
control over those exercising the duty, would result, if such requirements 
were essential and imperative. R. v. Read (1889), 17 O.R. 185.

SHtt Conviction not to be held invalid for irregu
larity.—No conviction or order made by any justice of the 
peace and no warrant for enforcing the same, shall, on l>eing 
removed by certiorari lie held invalid for any irregularity, 
informality or insufficiency therein, provided that the court or 
judge before which or whom the question is raised is, upon 
perusal of the depositions, satisfied that an offence of the nature 
described in the conviction, order or warrant, has been com
mitted, over which such justice has jurisdiction, and that the 
punishment imposed is not in excess of that which might have 
been lawfully imposed for the said offence; and any statement
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which, under this Act or otherwise, would he sufficient if con
tained in a conviction, shall also be sufficient if contained in an 
information, summons, order or warrant : Provided that the 
court or judge, where so satisfied as aforesaid, shall, even if the 
punishment im|>osed or the order made is in excess of that which 
might lawfully have I icon imposed or made, have the like [towers 
in all res[icct8 to deal with the ease as seems just as are hv 
s. 683 conferred upon the court to which an appeal is taken 
under the provisions of s. 87!>. R.8.C. e. 178, s. 87; f>3 V., 
c. 37, a. 27.

hmiipicirnrii of eonrietion enrol by the triilenee.]—An omission to state 
scienter of the accused will not invalidate n conviction if the court upon 
perusal of the depositions is satisfied that an offence of the nature described 
in the conviction has been committed. If. v. Crandall ( 1 MMt I. 27 Ont. It 03.

Where it does not appear upon the fare of the conviction that the offence 
was committed within the territorial jurisdiction of the convicting justices 
but it is clear upon the depositions that such was the fact, the defect will 
be cured by this section. If. v. I’errin ( 18X8), 16 O.K. 446.

But the powers of amendment conferred by this section do not apply 
where there is an inherent defect in procedure which has deprived the 
accused of a fair trial, ex gr., a view of the locus in quo taken by the 
magistrate in the absence of the parties. Ife Sing Kee ( 1901), 3 Van. Cr. 
Cas. Ht; (B.C.).

A commitment is not void on the face of it by reason of a variance 
between the original information and the conviction made after hearing 
evidence. If the prisoner had been charged with the information, and 
on being called on to answer had confessed the information, and then 
had been convicted of matter not contained in the information, the convic
tion could be quashed, but even in that case, while the conviction stood 
un reversed, it would warrant a commitment following its terms. If. v. 
Munro < 1864), 24 V.C.Q.B. 44.

Amemlment.]—To authorise the amendment of a conviction under this 
section the court or judge must from the depositions be satisfied that, if 
trying the defendant in the first instance, the court or judge would have 
convicted upon that evidence. If. v. Herrell (1898), 1 Van. Cr. Vas. ÔI0 
(Man.).

The provisions of this section respecting amendment in cases of sum
mary convictions do not apply to cases of summary trial under part

Nor do the provisions of sec. H(tu as to amendments, etc., apply where 
there is the same infirmity in both the conviction and the commitment. If. 
v. Randolph (1900), 4 Can. Cr. Vas. 166 (Ont.).

An “ order of dismissal " does not come within this siction or sec. H86. 
R. v. Laird (1880), I Terr. L.lf. 179.

Notwithstanding that the conviction is irregular, the court may adjudi
cate de novo on the evidence given before the magistrate : but the court 
should not amend a conviction if in so doing it has to exercise the dis
cretion of the magistrate. If. v. Whlffln 119001. I Van. Cr. Vas. 141 
(N.W.T.)j Ex. p. Nugent (188ft), 1 Can. Cr. Cas. 126.

Pronueial offence/» in Ontario.] Sections 889 to MM> inclusive are made 
applicable to convictions under Ontario statutes by I Edw. VII. (Ont.I, eh. 
13, sec. 1, and 2 Edw. VII. (Ont.), ch. 12. sec. 16. The latter statute 
(1902) enacts that all the provisions of the Criminal Code with respect to
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amendment of convictions or orders either on appeal or when removed by 
certiorari and (subject to see. 12 of the Ontario Summary Convictions Act) 
of any other Act of the Parliament of Canada authorizing the amendment 
of a conviction or order shall apply to convictions or orders made under the 
authority of any statute of Ontario or under any by-law passed by virtue of 
such authority.

Upon pentml of the dc/Mwibo**.]--Semble, the “ depositions," upon 
perusal of which the court may be satisfied that an offence lias been com
mitted over which the justice lias jurisdiction, and may. under this section, 
decline to quash a conviction for insufficiency, etc . will include the caption 
to the depositions; and if such caption states that the “ charge ” was read 
over to the accused, the court may refer to the statement of the charge con
tained in the “ warrant to apprehend," in order to ascertain whether or not 
the evidence taken related to an alleged offence committed within the dis
trict for which the magistrate acted. R. v. Mctlregor ( I89.r>), Can. <>. 
Cas. 410 (Ont.).

If on the return to a certiorari the court is satisfied upon a perusal of the 
depositions that an offence of the nature described in the summary convic
tion has been committed, the court may hear and determine the charge upon 
the merits as disclosed by the depositions, and may vary, confirm, reverse 
or modify the decision of the justice. R. v. Murdoch (1900), 4 Can. Cr 
Cas. 82 (Ont.).

Where the original conviction directed payment of a fine and the levy 
of same by distress and in default of sufficient distress adjudged imprison
ment. the court exercising the power of amendment conferred by secs. 883 
and 889 may substitute in lieu of the distress, etc., an award of imprison
ment forthwith in case of non-payment of the fine. Ibid.

The court has power to so amend a summary conviction returned on 
certiorari whether the certiorari is one preliminary to a motion to quash the 
conviction or is in aid of a writ of habeas corpus. Ibid.

HIM! Irregularities within the preceding section.
—The following matters amongst, others shall lie held to lie 
within the provisions of the next preceding section :—

(n) The statement of the adjudication, or of anv other 
matter or thing, in the past tense instead of in the present;

(l>) The punishment imposed being less than the punish
ment bv law assigned to the offence stated in the conviction 
or order, or to the offence which apjiears by the depositions 
to have lieen committed ;

(c) The omission to negative circumstances, the exist
ence of which would make the act complained of lawful, 
whether such circumstances are stated by way of exception 
or otherwise in the section under which the offence is laid, 
or are stated in another section.
2. But nothing in this section contained shall lie construed 

to restrict the generality of the wording of the next preceding 
section. B.S.C. e. 178, s. 88.
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HIM Protection of justice whose conviction is 
quashed. —If an application is made to quash a conviction or 
order made by a justice, on the ground that such justice has 
exceeded his , the court or judge to which or whom
the application is made, may, as a condition of quashing the 
same, if the court or judge thinks fit so to do, provide that no 
action shall lie brought against the justice who made the con
viction, or against any officer acting under any warrant issued 
to enforce such conviction or order. R.S.C. c. 178, s. 80.

H5P5 Condition of hearing motion to quash. This 
court having authority to quash any conviction, order or other 
proceeding by or before a justice may prescribe by general order 
that no motion to quash any conviction, order or other proceeding 
by or before a justice and brought liefore such court by cer
tiorari. shall be entertained unless the defendant is shewn to 
have entered into a recognizance with one or more sufficient 
sureties, liefore a justice or justices of the county or place 
within which such conviction or order lias lieen made, or liefore 
a judge or other officer, as may lie prescribed by such general 
order, or to have made a deposit to lie preserilied in like manner, 
with a condition to prosecute such writ of certiorari at his own 
costs and charges, with effect, without any wilful or affected 
delay, and, if ordered so to do, to pay the person in whose favour 
the conviction, order or other proceeding is affirmed, his full 
costs and charges to lie taxed according to the course of the 
court where such conviction, order or proceeding is affirmed. 
R.S.C. c. 178, s. 00.

Recognisance or deposit on certiorari.J—On November 17th, lHHfi, the High 
Court of Justice of Ontario passed the following general order under the
authority of.... .6 of 49 Viet. (Can.), eh. 19, [R.8.C., 1886, eh. 178, see
VO. which on the codification of the criminal law was re-enacted ns see. 892 
of t he Code]:

“Whereas, by the Act passed in the 40th year of Her Majesty’s reign, 
chaptered 40, and Intituled, ‘An Act to make further provision respecting 
summary proceedings before justices and other magistrates,’ it is enacted 
ns follows :

“ 8kc. 8.—The second section of the Imperial Act, passed in the fifth 
year of the reign of His Majesty King George II., ami chaptered nineteen, 
shall no longer apply to any conviction, order or other proceeding by or 
liefore a justice of tiie pence in Canada, but the sixth section of this Act 
shall be substituted therefor, and the like proceedings may lie lind for 
enforcing the condition of n recognizance taken tinder this Act as might 
be lind for enforcing the condition of a recognizance taken under the said 
Imperial Act.”

“ It is therefore ordered, under the authority of the snid section, and in 
pursuance of the terms of the sixth section of the snid Act, that no motion

950669
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shall be entertained by this court, or by any division of the same, or by any 
judge of ■ dli lelon sitting for the eourt, or In ehsmbere, t" quash ;■ eon vie- 
tion, order, or other proceeding which lias been made by or before a justice 
of the peace [ns defined by the said Act] and brought before the court by 
certiorari, unless the defendant is shewn to have entered into a recogniz
ance with one or more sufficient sureties in the sum of #100 before a justice 
or justices of the county, or place, within which such conviction or order 
has been made, or before a judge of the County Court of the said county, or 
before n judge of the Superior Court, and which recognizance with an affida
vit of the due execution thereof, shall be filed with the registrar of the 
court in which such motion is made or is pending, or unless the defendant 
is shewn to have made a deposit of the like sum of #100 with the registrar 
of the court in which such motion is made, with or upon the condition that 
he will prosecute such certiorari at his own costs and chniges and without 
any wilful or affected delay, and that he will pay the person in whose favour 
the conviction, order, or other proceeding is affirmed, his full costs and 
charges to be taxed according to the course of the court in case such con
viction, order or proceeding is affirmed.”

This rule of court remains in force as a rule under the Code without 
being re-passed. R. v. Robinet (1894), 2 Can. Cr. ('as. 382 (Ont.).

In Ontario a surety upon a recognizance filed on a motion to quash a 
summary conviction, must justify in the sum of #100 over ami above any 
amount for which he may be surety as well as over and above his délits. 
R. v. Robinet (1894), 2 Can. Cr. Cas. 382.

This decision was not followed in the Territories, it beingthere held that 
a rule made under sec. 892 is complied with if the sureties justify as being 
possessed of property of the amount specifitd in the rule, and swear that 
they are worth the amount over ami above all their just debts and liabilities, 
and over and above all exemptions allowed by law. R. v. Ashcroft 11809), 
2 Can. Cr. Cas. 385.

A rule of court required that no motion to quash a conviction should 
be entertained unless the defendant were shewn to have entered into and 
deposited a recognizance in #300 with one or more sufficient sureties, or 
to have made a deposit of #200. On a motion to make absolute a rule 
nisi to (piash a certain conviction, a recognizance had been entered into and 
deposited, but without an affidavit of justification of the sureties or other 
evidence of their sufficiency. It was held following R. v. Richardson, 17 
O.R. 729, that the rule of court hail not been complied with and that there
fore the rule nisi must be discharged. Rut #200 having been deposited a 
day or two before the return day of the rule nisi, with the view of complying 
with the rule of court, the applicant was allowed to take a new rule nisi in 
the terms of the one discharged. R. v. Petrie (1889), 1 Terr. L.R. 191; 
R. v. Abergele (1836), 5 A & K. 795.

Where there is a rule of court that no motion “ shall be entertained ” to 
quash a conviction unless the defendant is shewn to have entered into a 
recognizance with one or more sufficient sureties to prosecute the certiorari 
(B. C. Rules 1890. p. 145), there must be an affidavit of justification before 
the court upon which it can judge of the sufficiency of the sureties or the 
court cannot even adjourn the motion. R. v. Ah Gin (1892), 2 B.G.R. 207.

In the absence of an affidavit of justification to the recognizance the 
court cannot entertain motions to quash convictions. “ The sufficiency of 
the suretyship is not shewn by the mere production of the recognizance; 
the court must have some evidence upon which it can say that there were 
sufficient sureties.” R. v. Richardson and R. v. Addison (1889), 17 O.R. 
729.
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Hillt Imperial Act, 5 Geo. II. c. 19, s. 2, superseded.
—The second section of the Act of the Parliament of the United 
Kingdom, passed in the tilth year of the reign of His Majesty 
King (leorge the Second, and chaptered nineteen, shall no longer 
apply to any conviction, order or other proceeding by or before 
a justice in Canada, but the next preceding section of this Act 
shall he substituted therefor, and the like proceedings may be 
had for enforcing the condition of a recognizance taken under 
the said section as might be had for enforcing the condition of 
a recognizance taken under the said Act of the Parliament of 
the I'nited Kingdom. li.S.C. c. 178, s. 111.

81M. Judicial notice of proclamation. No order, 
conviction or other proceeding shall lie or set aside,
and no defendant shall he discharged, by reason of any objection 
that evidence has not I men given of a proclamation or order of 
the Governor in Council, or of any rules, regulations, or by-laws 
made by the Governor in Council in pursuance of a statute of 
Canada, or of the publication of such proclamation, order, rules, 
regulations or bv-lawa in the Canada Gazette ; but such pro 
clamntion, order, rules, regulations and bv-laws and the publica
tion thereof shall lie judicially noticed. 51 V., c. 45, s. 10.

See Uatitnlii Kvlilenee Act sec-. 7-lt inclusive.

81IA Refusal to quash. If n motion or rule to ipmsli 
a conviction, order or other proceeding is refused or discharged, 
it shall not be necessary to issue a writ of procedendo, but the 
order of the court refusing or discharging the application shall 
be a sufficient authority for the registrar or other officer of the 
court forthwith to ret mi the conviction, order and proceedings 
to the court or justice "mm which or whom they were removed, 
and for proceedings to lie taken thereon for the enforcement 
thereof, as if n procedendo had issued, which shall forthwith lie 
done. IÎ.S.C. e. 178. s. M.

Where the court granting the certiorari to remove the record from an 
inferior court has the power to execute the judgment of the inferior court, 
the record will not he remanded to the inferior court. K. v. Neville. 2 R 
X" Aii. 209. But where the superior court cannot enforce the execution of 
the judgment or cannot administer the same justice to the parties ns the 
court below, or where it appears that there was no good cause for removing 
it the practice formerly was that the court ordered a writ of proeedendo to 
issue to send the case hack to the inferior court. R. v. Ztckrick (1897), 11 
Man. R. 4it2: R. v. Rushworth, 9 Jur. 101.

This section dispenses with the necessity of that writ when the convic
tion is affirmed hut not otherwise. R. v. Zickrick (1897). II Man. R. 462. 
It is limited also to convictions, orders or proceedings in criminal matters

51—orim. code.
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under Dominion jurisdiction (sec. 840), and applies to offences under pro
vincial laws only in so far as provincial legislation has directed. Where a 
conviction was quashed on the ground that service of the summons had not 
been legally efT.jOt.od or waived, the information cannot be returned to the 
justice under this section to enable him to issue another summons even 
where it is too late for the prosecutor to lay a second information. K. v. 
Zlckrick(1897), 11 Man. R. 452.

HSU; Conviction not to be set aside in certain 
cases. -Whenever it appears by the conviction that the defen
dant has appeared and pleaded, and the merits have been tried, 
and the defendant has not appealed against the conviction, 
where an appeal is allowed, or if appealed against, the conviction 
has been affirmed, such conviction shall not afterwards be set 
aside or vacated in consequence of any defect of form whatever, 
but the construction shall be such a fair and liberal construction 
as will be agreeable to the justice of the case. li.S.C. c. 178, 
«. 04.

Hill Order as to costs.—if upon any appeal the court 
trying the appeal orders either party to pay costs, the order shall 
direct the costs to lie paid to the clerk of the peace or other 
proper officer of the court, to be paid over by him to the person 
entitled to the same, and shall state within what time the costs 
shall be paid. R.S.O. c. 178, s. 95.

Proceedings by way of certiorari against a summary conviction do not 
constitute an “ appeal ” under this section. K. v. Graham (1898), 1 Can. 
Cr. Gas. 40.-, (Ont.).

Where a prosecution is instituted by a police officer in his own name as 
informant, in respect of an offence against a municipal by-law, the police 
officer is personally a party both to the proceedings before the magistrate 
and to the appeal from his decision, and the municipal corporation is not 
properly named as a party to such appeal, nor can costs be awarded in 
favour of the corporation. Bothwell v. Burnside (1900), 4 Gan. Cr. Gas. 
450.

HÎIS Recovery of costs.—If such costs arc not paid 
within the time so limited, and the person ordered to pay the 
same has not been hound by any recognizance conditioned to 
pay such costs, the clerk of the peace or his deputy, on applica
tion of the person entitled to the costs, or of any person on his 
behalf, and on payment of any fee to which he is entitled, shall 
grant to the person so applying, a certificate that the costs have 
not been paid : and upon prodiction of the certificate to any 
justice in and for the same territorial division, such justice may 
enforce the payment of the costs by warrant of distress in 
manner aforesaid, and in default of distress may commit, the
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person against whom the warrant has issued in manner herein
before mentioned, for any term not exceeding one month, unless 
the amount of the costs and all costs and charges of the distress 
and also the costs of the commitment and conveying of the party 
to prison, if the justice thinks fit so to order (the amount 
thereof king ascertained and stated in the commitment), are 
sooner paid. The said certificate shall be in the form PIT, and 
the warrants of distress and commitment in the forms QQQ and 
RRR respectively in schedule one to this Act. R.S.C. o. 178, 
s. 96.

Form PIT—

CERTIFICATE OF CLERK OF T1IE PEACE THAT THE COSTS OF AN 
APPEAL ABE NOT PA1I1.

Office of the clerk of the peace for the county of 

Title of the appeal.

I hereby certify that a Court of General Sessions of the 
Peace, (or other court discharging the functions of the Court of 
General Sessions, as the case mag be), holden at , in
and for the said county, on last past, an apjieal by
A. ti. against a conviction (or order) of J. S., Esquire, a justice 
of the peace in and for the said county, came on to be tried, and 
was there heard and determined, and the said Court of General 
Sessions (or other court, as the case may be) thereupon ordered 
that the said conviction (or order) should lie confirmed (or 
quashed), and that the said (appellant) should pay to the said 
(respondent) the sum of , for his costs incurred by
him in the said appeal, and which sum was thereby ordered to 
be paid to the clerk of the peace for the said county, on or before 
the day of (instant), to be by him handed
over to the said (respondent), and I further certify that the said 
sum for costs has not. nor has any part thereof,, been paid in 
obedience to the said order.

Dated at , this day of , one thousand
nine hundred and

O. 11.,
Clerk of the Peace.
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Fcüm QQQ.—

( kimixal Cook.

WARRANT OF DISTRESS FOR COSTS OF AN APPEAL AGAINST A 
CONVICTION OR ORDER.

Canada,
Province of , )
County of . )
To all or any of tlie constables and other peace officers in the 

said county of
Whereas (etc., us in the warrants of distress, DDD or DEE, 

and to the end of the statement of the conviction or order, and 
then thus) : And whereas the said A. B. appealed to the Court 
of General Sessions of the Peace (or other court discharging 
the functions of the Court of General Sessions, as the case may 
be), for the said county, against the said conviction or order, in 
which appeal the said A. B. was the appellant, and the said C.D. 
(or J. S., Esquire, the justice of the peace who made the said 
conviction or order) was the respondent, and which said appeal 
came on to be tried and was heard and determined at the last 
General Sessions of the Peace (or other court, as the case may 
l ) for the said county, holden at , on ; and
the said court thereupon ordered that the said conviction (or 
order) should be confirmed (or quashed) and that the said 
(appellant) should pay to the said (respondent) the sum of 

, for his costs incurred by him in the said appeal, 
which said sum was to lie paid to the clerk of the peace for the 
said county, on or before the day of , one
thousand nine hundred and , to be by him handed over
to the said C. D. ; and whereas the clerk of the peace of the said 
county has, on the day of (instant), duly
certified that the said sum for costs had not been paid : * These 
are, therefore, to command you, in ITis Majesty’s name, forth
with to make distress of the goods and chattels of the said A. B., 
and if, within the term of days next after the making
of such distress, the said last mentioned sum, together with the 
reasonable charges of taking and keeping the said distress, are 
not paid, then to sell the said goods and chattels so by you dis
trained, and to pay the money arising from such sale to the 
clerk of the peace for the said county of . that he may
pay and apply the same as bv law directed : and if no such 
distress can be found, then to certify the same unto me or any
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otlier justice of the peace for the same county, that such pro
ceeding may he had therein as to law appertain.

Given under my hand and seal this day of ,
in the year , at , in the county aforesaid.

O. K., [seal.]
J. P., (Name of County.)

Form RRR—

WARRANT OF COMMITMENT FOR WANT OF DISTRESS IN THE 
LAST CASE.

Canada,
Province of , )
County of . )
To all or any of the constables and other ]>eace officers in the 

said county of
Whereas (etc., as in form QQQ, to the asterisk * mid thru 

thus) : And whereas, afterwards, on the day of ,
in the year aforesaid, I, the undersigned, issued a warrant to 
all or any of the peace officers in the said county of ,
commanding them, or any of them, to levy the said sum of 

, for costs, by distress and sale of the goods and 
chattels of the said A. B. : And whereas it appears to me, as 
well by the return to the said warrant of distress of the |ieace 
officer who was charged with the execution of the same, as other
wise, that the said peace officer has made diligent search for the 
goods and chattels of the said A. B., hut that no sufficient dis
tress whereon to levy the said sum above mentioned could be 
found : These are, therefore, to command you, the said peace 
officer, or any one of you, to take the said A. B., anil him safely 
to convey to the common gaol of the said county of ,
at , aforesaid, and there deliver him to the said keeper
thereof, together with this precept: And 1 do hereby command 
you, the said keeper of the said common gaol, to receive the said 
A. B. into your custody in the said common gaol, there to 
imprison him (and keep him at hard labour) for the term of 

. unless the said sum and all costs and charges of the 
said distress (and for the commitment and conveying of the said 
A. B. to the said common gaol, amounting to the further sum of 

). are sooner paid unto you, the said keeper ; and for 
so doing this shall he your sufficient warrant.

Given under my hand and seal this day of ,
in the rear , at .in the eonntv aforesaid.

O. K.. [SEAT..']
.7. P . (Name of County.)
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Recovery of costs on appeal.]—The proceeding# for enforcement of an 

order for costs provided by see. 898 apply only to cost# dealt with by a Court 
of (ieueral Sessions on affirming or quashing a conviction or order on appeal 
to that court, and not to costs in certiorari proceedvigs. K. v. tiraham 
(1898), 1 Can. Cr. Cas. 405(Ont.).

Sec. 880 [e) and sec. 898 seem somewhat in conflict, as did sec. 27 of the 
Imperial Act, 11 & 12 Viet., eh. 43, and sec. 5 of the Imperial Act, 12 A: 13 
Viet., ch. 45; but in Freeman v. Head (1800), 9 C.B.N.S. 301, the court 
held that the clerk of the peace might grant his certificate that the costs had 
not been paid whether the person ordered to pay the same had been bound 
by any recognizance conditioned to pay such costs or not.

Where an appeal to a court of general sessions of the peace from sum
mary conviction is not proceeded with, an order giving costs to the respon
dent can only be made at the same sittings for which notice of appeal was 
given ; but where an appeal is heard, and determined against the appellant, 
the formal order need not be drawn up at the same sittings, and the respon
dent’s costs may be taxed nunc pro tunc at the next sittings and included 
in a formal order then issued in pursuance of the direction therefor made 
at the previous sittings. Bothwell v. Burnside (1900), 4 Can. Cr. Cas. 450 
(Ont.).

Where an appeal from a summary conviction has been heard and 
determined and a minute made by the chairmain of the sessions dismissing 
the same with costs and directing the clerk to tax the same, but no foinial 
order was ever drawn up, the clerk’s certificate of taxation and a subsequent 
order of the court of general sessions directing a distress for the costs taxed 
are irregular, and will be quashed. Ibid.

811# Abandonment of appeal. An appellant may 
abandon his appeal by giving to the opposite party notice in 
writing of his intention six clear days before the sitting of the 
court appealed tc, and thereupon the costs of the appeal shall he 
added to the sum if any adjudged against the appellant by the 
conviction or order, and the justice shall proceed on the con
viction or order as if there had been no appeal. R.S.O. (1887), 
c. 74, s. 8.

The party who originally made the complaint need not always continue 
to be the party respondent to the appeal taken against the conviction : and 
some other person may take up the prosecution upon the complainant’s 
death and may be held liable to pay costs if the appeal should be successful. 
Per Lush, .1., R. v. Truelove (1880), 5 Q.B.D. 330, 340.

!KKl. Statement of case by justices for review.—
In this section the expression “ the court ” means and includes 
any superior court of criminal jurisdiction for the province in 
which the proceedings herein referred to are carried on.

2. Any person aggrieved, the prosecutor or complainant as 
well as the defendant, who desires to question a conviction, 
order, determination or other proceeding of a justice under this 
part, on the ground that it is erroneous in point of law, or is in 
excess of jurisdiction, may apply to such justice to state and
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sign a case setting forth the facts of the case and the grounds on 
which the proceeding is questioned, and if the justice declines 
to state the case, may apply to the court for an order requiring 
the case to be stated.

3. The application shall be made and the ease stated within 
such time and in such manner as is, from time to time, directed 
by rules or orders under s. fi33 of this Act.

t. The ap|iellant at the time of making such application, 
and before a ease is stated and delivered to him by the justice, 
shall in every instance, enter into a recognizance before such 
justice or any other justice exercising the same jurisdiction, 
with or without surety or sureties, and in such sum a- to the 
justice seems meet, conditioned to prosecute his appeal without 
delay, and to submit to the judgment of the court and pay such 
costs as are awarded by the same: and the appellant 'hall, at 
the same time, and liefore he shall be entitled to have the ease 
delivered to him, pay to the justice such fee- as he i- entitled 
to; and the appellant, if then in custody, shall be liberated upon 
the recognizance being further conditioned for bis ap|icnrance 
before the same justice, or such other justice as is then sitting, 
within ten days after the judgment of the court has been given, 
to abide such judgment, unless the judgment appealed against 
is reversed.

5. If the justice is of opinion that the application is merely 
frivolous, but not otherwise, he may refuse to si ate a ease, and 
shall on the request of the applicant sign and deliver to him a 
certificate of such refusal; provided that the justice shall not 
refuse to state a ease where the application for that purpose is 
made to him by or under the direction of Ilis Majesty’s Attor
ney-General of Canada, or of any province.

fi. Where the justice refuses to state a ease, it shall lie lawful 
for the appellant to apply to the court, upon an affidavit of the 
facts, for a rule calling upon the justice, and also upon the 
respondent, to shew cause why such ease should not be stated : 
and such court, may make such rule absolute, or discharge the 
application, with or without payment of costs, ns to the court 
seems meet; and the justice upon being served with such rule 
absolute, shall state a ease accordingly, upon the appellant enter
ing into such recognizance as hereinbefore provided.

7. The court, to which a ease is transmitted under the fore
going provisions shall hear and determine the question or pilo
tions of law arising thereon, and shall thereupon affirm, reverse 
or modify the conviction, order or determination in respect of
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which the case has lieen stated, or remit the matter to the justice 
with the opinion of the court thereon, ami may make such other 
order in relation to the matter, and such orders as to costs, as to 
the court seems tit; and all such orders shall lx* final and con
clusive upon all parties: Provided always, that any justice who 
states and delivers a case in pursuance of this section shall not 
be liable to any costs in respect or by reason of such appeal 
against his determination.

8. The court for the opinion of which a case is stated shall 
have power, if it thinks fit, to cause the ease to lte sent back for 
amendment; and thereupon the same shall be amended accord
ingly, and judgment shall Ik1 delivered after it has been 
amended.

V. The authority and jurisdiction hereby vested in the court 
for the opinion of which a ease is stated may, subject to any 
rules and orders of court in relation thereto, be exercised by a 
judge of such court sitting in chambers, and as well in vacation 
as in term time.

10. After the decision of tho court in relation to any such 
case stated for their opinion, the justice in relation to whose 
determination the case 1ms been stated, or any other justice 
exercising the same jurisdiction, shall have the same authority 
to enforce any conviction, order or deteminntion which lias lieen 
affirmed, amended or made by such court as the justice who 
originally decided the case would have had to enforce his deter
mination if the same had not been appealed against : and no 
action or proceeding shall l>e commenced or had against a justice 
for enforcing such conviction, order or determination by reason 
of any defect in the same.

11. If the court deems it necessary or expedient, any order 
of the court may be enforced bv its own process.

12. No writ of certiorari or other writ shall be required for 
the removal of any conviction, order or other determination in 
relation to which a case is stated under this section or otherwise, 
for obtaining the judgment or determination of a superior court 
on such case under this section.

13. In all cases where the conditions, or any of them, in any 
recognizance entered into in pursuance of this section have not 
been complied with, such recognizance shall be dealt with in like 
manner as is provided by s. 878 with respect to recognizances 
entered into thereunder.

14. Any ]>erson who appeals under the provisions of this 
section against any determination of a justice from which he is
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entitled to an appeal under s. 87!) of tills Act, shall Ice taken to 
have abandoned sueli last mentioned right of appeal dually and 
conclusively and to all intents and purposes.

Vi. Where, by any special Act, it is provided that there 
shall he no appeal from any conviction or order, no proceedings 
shall he taken under this section in any case to which such pro
vision in such s|iecinl Act applies. f>3 V., c. 37, s. 28.

The following proposed amendment is now before Parliament i>ession 
of 1902) in a bill introduced by Mr. Russell, M.l*. :

Sub-section 3 of see. 900 of the Cr. ('ode, 1802, is repealed, and the 
following is substituted therefor;

“The application shall be made and the case stated within such time 
and in such manner as is from time to time directed by rules or orders under 
section five hundred and thirty-three of this Act. In default <>f any such 
rule or order, and until one is made, the application shall be in writing to 
the justice and a copy thereof left with him, and may be made at any time 
within seven clear days from the date of the proceeding to be questioned, 
and the case shall be stated within three calendar mouths after the date of 
the application, and after the recognizance hereinafter referred to has 
been entered into. The applicant shall within three days after receiving 
the case transmit it to the court named in the application, first giving notice 
in writing of such appeal, with a copy of the ease as signed and stated, to 
the other party to the proceeding in which the determination was given."

Slain! r:vi.s'c,]—Section 900 of the (’ode makes provision for the review by 
way of “stated case” of a justice’s decision in respect of error of law or 
excess of jurisdiction, and by its own terms is limited to the questioning of 
"a conviction, order, determination or other proceeding of a justice under 
this pari," i.e., under Part LVIII. of the Code, which part deals with the 
subject of “ summary convictions.”

Then by the last section of Part LY., relating to “summary trials," it is 
enacted that the provisions of Part LVIII. shall not apply to uny proceed
ings under Part LV. This indicates that the procedure by “stated case"’ 
does not apply to a conviction made underthe “ summary trial- procedure 
of Part LY., notwithstanding the dictum of the court in R. v. Howes 1000), 
4 Can. Cr. Cas. 529 (N.S.).

In R. v. Egan (1890), 1 Can. Cr. ('as. 112 (Man,), it was held by 
Killam, .!.. that a person convicted under sec. 783 {a) on a similar charge 
had no right of appeal, as the effect of sec. 80S is to prevent the application 
of any of the provisions of Part LVIII. in which are found the sections as 
to appeals from summary convictions, to convictions under Part LY. The 
decision of Wurtele, J., in R. v. Racine (1900), 3 Can. Cr. Cas. 440 ((Jue.), 
is to the same effect. The sections as to stating a case being likewise within 
Part LVIII., the same result would follow.

If, however, the summary trial takes place before lira jus Hers sitting 
together a right of appeal is given by sec. 782 (a) as amended by 58-59 
Viet., eh. 40, ‘‘in the same manner as from summary convictions under 
Part LVIII.” and sections 879 et seq. are by it expressly made applicable 
in that event. This was held in R. v. Nixon (1899), 35 C.L.J. 030 (Ont.), 
per Ferguson. J., to lie an additional reason for holding that there is no 
right of appeal in other cases of summary trial.

It is to be observed that, although there is no appeal where the pro
ceedings are taken under sec. 783. an appeal by way of reserved case may 
be had when the magistrate’s jurisdiction isdependent upon sec. 785. which 
now applies t<> police magistrates of cities and towns in all the provinces 
(amendment of 1900), but was formerly limited to Ontario.
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A person “appeals’’ when he formally gives notice to the opposite party 
of his intention to appeal, although he does not in fact comply with the 
conditions precedent required to bring the appeal on for hearing. Cooksley 
v. Toomaten Oota (1901), 5 Can. Cr. (.'as. 26 (B.C.).

The procedure by way of “ stated case ” under this section is a form of 
appeal, and as the application of the Criminal Code to offences under 
Ontario statutes is declared by the Ontario 8uminary Convictions Act 
(U.8.O. 1897, eh. 90, sec. 2,) not to affect ‘‘procedure on appeals,” there is 
no jurisdiction to proceed by ‘‘stated case*’ to review a decision of a 
magistrate in respect of such an offence, except where the constitutionality 
of Provincial Acts are involved. R.H.O. 1897, oh. 91. The appeal whether 
of the prosecutor or of the accused is, as regards such offences, to the Court of 
General Sessions under the provisions of the Ontario Summary Convictions 
Act. It. v. Robert Simpson Co. (1896), 2 ('an. Cr. Cas. 272.

Defendant was convicted before a stipendiary magistrate under sec. 337 
of stealing seven trees, the property of the plaintiff. The parties owned and 
occupied adjoining farms, in the rear of which the lands were covered with 
wood and the dividing line was not distinct. Defendant, while cutting 
wood on his own lot, cut seven trees over the line claimed by the plaintiff 
but within a line which he (defendant) alleged to be the dividing line, and 
hauled them away. The magistrate found that the criminal intent was 
proved and that the title to land did not bona tide arise. On a stated case 
under this section it was held that the conviction was “erroneous in point 
of law,” if the title to land was bona tide in issue, and there was conse
quently bo criminal intent. Kobichaud v. La Blanc (1898), 34 C.L..1. 324 
(N.B.).

A justice ought not to lie ordered to state a case upon the ground that 
his decision was erroneous in point of law. when he has decided in accord
ance with a previous decision of the superior court upon the same point 
which was binding upon him, although it is desired to question such 
decision from which there was no right of appeal by an appeal to a higher 
tribunal in the proceedings by stated case. R. v. Shiel (1900), 19 (’ox C.C. 
507.

Recognizance on slated case. | -A cash deposit cannot be accepted in lieu of 
a recognizance on an appeal by way of “ stated case” from a summary 
conviction. R. v. Geiser (1901 ), 5 Can. Cr. Cas. 154(B.C.).

The recognizance required by ('ode sec. 900 is a condition precedent to 
the jurisdiction of the court to hear the appeal. Ibid.

British Columbia.]—All appeals from the verdict, judgment, or ruling of 
any court or judge having jurisdiction in criminal cases, or from the con
viction, order or determinat ion of a justice under l’art LVII1. of the Criminal 
Code shall be by case stated, except where otherwise provided by statute. 
B.C. Buie 56.

Order XXXIV. of the Supreme Court Rules, as far as the same are 
applicable, shall apply to a special case under these rules. B.C. Rule 57.

If any justice of the peace declines for the space of one week after being 
requested, in writing, to state a case, the person aggrieved may apply to 
the court for an order requiring the case to be stated. B.C. Rule 58.

Every application by a party aggrieved to a justice to state » ease shall 
be made within four days after the order, determination or other proceeding 
has been made or rendered. B.C. Rule 59.

The appellant at the time of making such application and before a case 
is stated by the justice, shall enter into a recognizance before some justice 
of the peace, with or without sureties, in the sum of $100, conditioned to 
prosecute his appeal without delay and to submit to judgment and pay such 
costs as shall be awarded by the court, and in default thereof the justices



Hart LV1II. Si mmaky Conviction?*. 811

may proceed and make any such order as if no application for a special ease 
had been made. B.C. Rule GO.

Hales tis U> lime anti manner of application.]—The English Summary 
Jurisdiction Act of 1870, giving a right of appeal by way of stated ease, 
provided that “the application shall be made and the case stated within 
such time and in such manner as may be from time to time directed by 
rules under this Act.’* 42 A: 43 Viet. (Imp.), ch. 40, sec. 33. The rule 
made under it (8. J. Rules, 188G, No. 18), directed that “an application to a 
court of summary jurisdiction, under sec. 33 of the Summary Jurisdiction 
Act, 1879, to state a special case shall be made in writing, and a copy left 
with the clerk of the court." It was held by Lord Coleridge, C.J., and 
Henman, J., that where an oral application had been made to the justices at 
the hearing and granted by them, and afterwards a notice was served on the 
clerk, the justices had no power to state the special case, and the pre
liminary objection to its being heard was allowed. South Staffordshire 
Waterworks v. Stone (1887), L.R. 19 Q.B.I). 1G8.

This decision was approved and followed in Lockhart v. Mayor of St. 
Albans (1888), ‘21 tj.li.lt. 188. in which no notice had been given to the 
magistrates themselves, although notice had been served on the mngistinte’s 
clerk. The Court of Appeal (Lord Esher, M.R., Lind ley, and Lopes, 
L.JJ.,) held that compliance with the provisions of the rule was a condition 
precedent to the right of appeal, and that there had been a failure to 
comply with it, which barred the appeal.

Trimble v. Hill (1879), 5 App. Cas. 342, decides that where a colonial 
legislature has passed an Act in the same terms as an Imperial statute, and 
the latter has been authoritatively construed by a Court of Appeal in 
England, such construction should be adopted by the courts of the colony. 
See also, on the latter point, Paradis v. R., 1 Can. Exch. R. 191 : Hollender 
v. Ffoulkes, 2G O.R. 01 ; Butler v. McMieken, 32 O.K. 422.

No other appeal allowed where ease stated.]—Under a provincial enact
ment, similar to sub-sec. (14) of Code see. 900, providing that a person 
appealing by way of stated case to a superior court shall be taken to have 
abandoned his right of appeal to a county court, it was held that the appel
lant by obtaining a case to be stated elects that mode of appeal and cannot 
revert to an appeal to the county court on the stated case being dismissed 
for non-compliance with statutory conditions. f< oksley v. Toomaten Oota 
(1901), 5 Can. Cr. Cas. 26 (B.C.).‘

In the case of R. v. Caswell (1873), 33 U.C.Q.B. 303, a notice of appeal 
to the sessions was given, but was irregular because given for the then next 
sessions instead of the second sessions thereafter, the conviction having 
been made within twelve days (now fourteen days. sec. 880 (<i) ) of the next 
sittings. The statute 33 Viet., ch. 27, sec. 1 (now Code sec. 887), prohibited 
the allowance of a certiorari if the defendant had appealed from such con
viction or order to any court to which an appeal from such conviction or 
order was authorized by law. The appeal was in consequence not heard, 
the notice of appeal being held to be inoperative. It was held that there 
had, in effect, been no appeal and that the right to certiorari had not been 
taken away. In Cookslev’s Case, supra, the granting of the application for 
a case stated took the place of a notice of appeal : and, in addition, the 
recognizance was entered into. But if the application for a stated case had 
been refused, qumre whether the application alone would constitute an 
“ appeal M under the provisions of sec. 900. Sub-sec. 6 seems to indicate 
that the recognizance is operative only upon a case being stated.

Where the grounds taken on a motion in certiorari proceedings to quash 
a conviction are the same ns those taken and disposed of by a single judge 
on a stated case, the matter is res judicata. R. v. Monaghan (1897), 2 
Can. Cr. Cas. 488 (N.W.T.).

6
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#01. Tender and payment.—Whenever a warrant of 
distress has issued against any person, and such person pays or 
tenders to the peace officer having the execution of the same, the 
sum or sums in the warrant mentioned, together with the amount 
of the expenses of the distress up to the time of payment or 
tender, the peace officer shall cease to execute the same. R.S.C. 
e. 198, s. 97.

2. Whenever any person is imprisoned for non-payment of 
any penalty or other smn, he may pay or cause to he paid to the 
keeper of the prison in which he is imprisoned, the sum in the 
warrant of commitment mentioned, together with lie amount of 
the costs and charges and expenses therein also mentioned, and 
the keeper shall receive the same, and shall thereupon discharge 
the person, if he is in his custody for no other matter, lie 
shall also forthwith pay over any moneys so received by him to 
the justice who issued the warrant. R.S.C. c. 198, s. 98.

ifO'i Returns respecting convictions and moneys 
received.—Every justice shall, quarterly, on or before the 
second Tuesday in each of the months of March, .Tune, Septem
ber and December in each year, make to the clerk of the peace 
or other proper officer of the court wing jurisdiction in appeal, 
as herein provided, a return in I ting, under his hand, of all 
convictions made bv him, and the receipt and application by 
him of the moneys received f i the defendants—which return 
shall include all conviction <1 other matters not included in 
some previous return, and ill be in the form SSS in schedule 
one to this Act.

2. If two or more justices are present and join in the convic
tion, they shall make a joint return.

3. In the Province of Prince Edward Island such return 
shall be made to the clerk of the Court of Assize of the county 
in which the convictions are made, and on or before the four
teenth day next before the sitting of the said court next after 
such convictions are so made.

4. Every such return shall be made in the said District of 
Nipissing, in the Province of Ontario, to the clerk of the peace 
for the county of Renfrew, in the said province. R.S.C. c. 178, 
s. 99.

5. Every justice, to whom any such moneys are afterwards 
paid, shall make a return of the receipts and application thereof, 
to the court having jurisdiction in appeal, as hereinbefore pro
vided—which return shall lie filed by the clerk of the peace or
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the premier olliccr ol' such court with tlie recoins of hid othee. 
R.S.C. c. 178, s. 100.

U. Every justice, liefore whom any such conviction takes 
place, or who receives any such moneys, who neglects or refuses 
to make such return thereof, or wilfully makes a false, par
tial or incorrect return, or wilfully receives a larger amount of 
fees than by law he is authorized to receive, shall incur a |>en- 
alty of eighty dollars, together with costs of suit, in the dis
cretion of the court, which may he recovered by any person who 
sues for the same by action of debt or information in any court 
of record in the province in which such return ought to have 
been or is made. R.S.C. c. 178, s. 101.

7. One moiety of such penalty shall Itelong to tin* person 
suing, and the other moiety to His Majesty, for the public uses 
of Canada.

Form SSS.—

Return of convictions made bv me (nr ns. c- tin eos< wnif 
be), during the quarter ending ,10

111 mm*
£ If not paid, why not. and general ob

servations, if any.

J. S.. Convicting Justice, 
or

J. S. and O. K„ Convicting Justices fus the rose mny be).
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9<»:t Publication, &c., of returns.—Thu clerk of the 

peace of the district or county in which any such returns are 
made, or the proper olheer, other than the clerk of the (icace, 
to whom such returns are made, shall, within seven days after 
the adjournment of the next ensuing Clouerai or Quarter Ses
sions, or of the term or sitting of such other court as afore
said, cause the said returns to he posted up in the court house 
of the district or county, and also in a conspicuous place in the 
offico of such clerk of the peace or other proper othcer, for pub
lic inspection, and the same shall continue to lie so jxisted up 
and exhibited until the end of the next ensuing General or 
Quarter Sessions of the Peace, or of the term or sitting of such 
other court as aforesaid ; and for every schedule so made and 
exhibited by such clerk or officer, he shall be allowed such fee 
as is fixed by competent authority. Ii.S.C. c. 178, s. 103.

2. Such clerk of tlio [teacc or other officer of each district 
or county, within twenty days after the end of each General or 
Quarter Sessions of the Ponce, or the sitting of such court ns 
aforesaid, shall transmit to the Minister of Finale and 
Receiver-General a true copy of all such returns made within 

"his district or county. II.S.C. c. 178, s. 101.

904. Prosecutions for penalties under section 
902. All actions for penalties arising under the pro
visions of section 002 shall bo commenced within six months 
next after the cause of action accrues, and the same shall be tried 
in the district, county or place wherein such penalties have lieen 
incurred ; and if a verdict or judgment passes for the defendant, 
or the plaint i IT becomes non-suit, or discontinues the action 
after issue joined, or if, upon demurrer or otherwise, judgment 
is given against the plaintiff, the defendant shall, in the discre
tion of the court, recover his costs of suit, as between solicitor 
and client, and shall have the like remedy for the same as any 
defendant has by law in other cases. R.S.O. c. 178, s. 102.

90,1. Remedies saved.—Nothing in the three sections next 
preceding shall have the effect of preventing any person 
aggrieved from prosecuting by indictment, any justice, for any 
offence, the commission of which would subject him to indict
ment at the time of the coming into force of this Act. R.S.O. 
c. 178, s. 105.
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ÎMM» Defective returns. X<> return |iuri»iitiug to be 
made by any justice under this Avt shall lie vitiated by the tact 
of its including, by mistake, any convictions or orders bad or 
made before him in any matter over which any l’r ivineial legis
lature has exclusive jurisdiction, or with respect to which lie- 
acted under the authority of any provincial law. R.S.C. e. 178, 
a. 100.

ÎMIÎ. Certain defects not to vitiate proceedings.
Xo information, summons, conviction, order or oilier proceed
ing shall he held to charge two offences, or shall lie held to bo 
uncertain on account of its stating the offence to have been com
mitted in different modes, or in respect of one or other of sev
eral articles, either conjunctively or disjunctively, for example, 
in charging an offence under section S08 of this Act it may lie 
alleged that “ the defendant unlawfully did cut. break, root 
up and otherwise destroy and damage a tree, sapling or shrub"; 
and it shall not lie necessary to define more particularly the 
nature of the net done, or to state whether such act was done in 
respect of a tree, or a sapling, or a shrub. R.S.C. c. 178, s. 107.

A charge of stealing “ in or from " n tniiliting is for one offence only. 
R, v. Patrick White (1901), 4 Can. Cr. (’an. 430.

As to informations ami complaints in matters of summary conviction 
iimier Part LVIII-, sec. K45. sub-see. (rt>. provides that «-very complaint 
shall Im for one matter of complaint only and not for two or mon* matters 
of complaint, ami every information shall lie for one offence only ami not 
for two or more offences. See note to that section, ante p. 728.

#08. Preserving order in court. -Kwry judge of Ses
sions of the Peace, chairman of the Court of General Sessions 
of the Peace, poliee magistrate, district magistrate or stipendiary 
magistrate, shall have sueh and like powers and authority to pre
serve order in the said courts during the holding.thereof, and 
by the like wavs and meanh ns now by law are or may ho exer
cised and used in like eases and for the like purposes by any 
court in Panada, or by the judges thereof, during the sittings 
thereof. B.S.O. c. 178. s. 100.

Preserving order in justices' eoiirf.]—Justices of the peace as such have 
no power to commit for contempt. Stone’s .Inatice*' Manual MMOL'), 733; 
F.x parte Hyndmnn, 2 Times L.R. 345. But a justice may order that a person 
disturbing the proceedings in his court, and refusing to desist, be removed 
from the court, (’lissold v. Machell. 26 U.fLQ.B. 422: It. v. Webb, ex 
parte Ilnwker (1S0P), referred to in Stone's Manual, p. 734: If. v. Itromp- 
ton, [18931 2 Q.B. 195: If. v. Lefroy, L.R. 8 Q.P. 134. If a person uses 
any disrespectful or unmannerly expressions in the face of the court, or 
uses any words which directly tend to a breach of the peace, lie may he
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required to find sureties for his good behaviour. 1 Lev. 107. And if more 
than oue justice is sitting the proceedings against the offender should not 
be taken by the one specially attacked, but by one of the other justices. 
K. v. Lee, 12 Mod. 514.

In default of the offender finding sureties for his good behaviour the 
justice may commit him to prison, but it must clearly appear on the warrant 
that the committal is for want of sureties and not merely for contempt. 
Dean’s Case, Cro. Eliz. «IHU.

The power given by sec. 008 to police magistrates and other named 
officials does not extend to proceedings for contempts committed out of 
court. Re Scaife, 5 B.C.R. 153.

A barrister and solicitor while acting as counsel for certain persons 
charged with a misdemeanour before a justice of the peuce, holding court 
under the Summary Convictions Act. was arrested by a constable by the 
order of the justice, without any formal adjudication or warrant, excluded 
from the court room, amt imprisoned for an alleged contempt and for dis
orderly conduct in court.

In an action by the counsel against the justice and the constable for 
assault and false arrest and imprisonment, it was held that the justice had 
no power summarily to punish for contempt in facie curio-, at any rate 
without a formal adjudication and a warrant setting out the contempt. 
Armour v. Boswell, ti V.C.O.K. 153, 352, 450, followed; Young v. Saylor, 
20 Ont. App. R. 045.

He had the power to remove persons who, by disorderly conduct, 
obstructed or interfered with the business of the court; but, upon the 
evidence, the plaintiff there was not guilty of such conduct, and hod not 
exceeded his privilege os counsel for the accused ; and the proper exercise 
of such privilege could not constitute an interruption of the proceedings so 
as to warrant his extrusion. Ibid.

If the justice had issued his warrant for the commitment of the plaintiff 
and had stated in it sufficient grounds for his commitment, the court could 
not have reviewed the facts alleged therein; but, there being no warrant, 
the justice was bound to establish such facts upon the trial, as would justify 
his course. Ibid.

(Amendment of 1893).

9«9 Resistance to execution of process.—Every 
judge of the Sessions of the Peace, chairman of the Court of 
General Sessions of the Peace, recorder, police magistrate, dis
trict magistrate or stipendiary' magistrate, whenever any resist
ance is offered to the execution of any summons, warrant of exe
cution or other process issued hy him. may enforce the dne 
execution of the same hy the means provided hv the law for 
enforcing the execution of the process of other courts in like 
cases. R.S.C. c. ITS, a. 110.
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PART MX.

RECOGXIZAXl KS.
Sect.
910. Hi nder of accused by surely.
Oil. Bail after render.
912. Discharge of recognizance.
913. Render in court.
914- Sureties not discharged by arraignment or conviction.
915. Right of surety to render not affected.
916. Entry of fines, ti e., on record and recovery thereof.
917. Officer to prepare lists of persons under recognizance malt

ing default.
9IS. I’roccedings on forfeited recognizance an! In I taken 

except on order of judge, drc.
919. Recognizance need not be estreated in certain cases.
920. Sale of lands by sheriff under estreated recognizance.
921. Discharge from custody on giving security.
922. Discharge of forfeited recognizance.
023. Return of writ by sheriff.
924. Roll and return to be transmitted to Minister of Finance.
925. Appropriation of moneys collected by sheriff.
926. Quebec.

!l IO Render of accused by surety.—Any surety for 
any person charged with an indictable offence may, upon affi
davit. showing the grounds therefor, with a certified copy of the 
recognizance, obtain from a judge of a superior court or from a 
judge of a county court having criminal jurisdiction, or in the 
Province of Quelle, from a district magistrate, an order in writ
ing under his hand to render such person to the common gaol 
of the county where the offence is to be tried.

2. The sureties, under such order, mav arrest such person 
and deliver him, with the order, to the gaoler named therein, 
who shall receive and imprison him in the said gaol, and shall 
he charged with the keeping of such person until he is dis
charged by due course of law. R.S.C. c. 170, ss. 1 and 2.

As to the right of Speedy Trial under Part LIV. of persona surrendered 
hy their sureties, see sec. 765.

52—CRIM. CODE.
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»l I Bail after render.—The person rendered may 
apply to a judge of a superior court, or in cases in which a 
judge of a county court may admit to bail, to a judge of a 
county court, to he again admitted to bail, who may, on examina
tion allow or refuse the same, and make such order as to the 
number of the sureties and the amount of recognizance as he 
deems meet—which order shall be dealt with in the same man
ner as the first order for bail, and so on as often as the case 
requires. H.S.C. c. 179, s. 3.

Hit Discharge of recognizance.—On due proof of 
such render, and certificate of the sheriff, proved by the affidavit 
of a subscribing witness, that such person has liecn so rendered, 
a judge of the superior or county court, as the case may be, 
shall order an entry of such render to be made on the recog
nizance by tbc officer in charge thereof, which shall vacate the 
recognizance, and may be pleaded or alleged in discharge 
thereof. R.S.C. c. 179, s. 4.

Il I it Render in court. -The sureties may bring the jht- 
son charged as aforesaid into the court at which he is bound to 
appear, during the sitting thereof, and then, by leave of the 
court, render him in discharge of such recognizance at anv time 
before trial, and such person shall be committed to gaol, there 
to remain until discharged by due course of law; but such court 
may admit such person to bail for bis appearance at any time 
it deems meet. R.S.C. c. 179, a. 5.

Ill4 Sureties not discharged by arraignment or 
conviction. The arraignment or conviction of any person 
charged and bound as aforesaid, shall not discharge the recog
nizance. but the same shall lie effectual for his appearance for 
trial or sentence, as the case may lie; nevertheless the court may 
commit such person to gaol upon his arraignment or trial, or 
may require new or additional sureties for his appearanee for 
trial or sentence, as the case may be. notwithstanding sueh 
recognizance: and such commitment shall be a discharge of the 
sureties. R.S.C. c. 179, s. fi.

Where on n trial upon an indictment a verdict of guilty was returned, 
but a reserved case was granted upon a question of law, and the accused 
admitted to bail, the condition of the recognizance taken being that the 
accused would appear at the next sittings of the court “to receive sentence,” 
the condition of the recognizance is not broken if the accused fails to 
appear after judgment is given on the reserved case quashing the conviction 
and ordering a new trial. The conviction having been set aside, the accused



Pakt LIX. Recognizances. l§ tllti] 819

was entitled to presume that he would not lie culled for sentence, and the 
sureties were not hound for his appearance for any other purpose than to 
receive sentence. R. v. Hamilton (1890), 3 Can Cr. Cas. 1 (Man.).

#1.1 Right of surety to render not affected. Noth
ing in the foregoing provisions shall limit or restrict any right 
which a surety now has of taking and rendering to custody any 
person charged with any such offence, and for whom he is such 
surety. li.S.C. c. 179, s. 7.

JIIO Entry of fines, &c„ on the record and recovery 
thereof. -Unless otherwise provided, all fines, issues amerce
ments and forfeited recognizances, the disposal of which is 
within the legislative authority of the Parliament of Canada, 
set, imposed, lost or forfeited before any court of criminal juris
diction. shall, within twenty-one days after the adjournment of 
such court, be fairly entered and extracted on a roll by the 
clerk of the court, or in case of his death or absence, hv any other 
person, under the direction of the judge who presided at such 
court, which roll shall he made in duplicate and signed by the 
clerk of the court, or in case of his death or absence, by such 
judge.

(Amendment of 1900.)

2. If such court is a superior court, having criminal jurisdic
tion, one of such rolls shall lie filed with the clerk, prothonot- 
arv, registrar or other proper ofiicer—

(а) in the Province of Ontario, of the High Court of 
Justice;

(б) in the Provinces of Nova Scotia, Vew Brunswick 
and British Columbia, of the Supreme Court of the prov
ince;

(c) in the Province of Prince Edward Island, of the 
Supreme Court of Judicature of that province :

(d) in the Province of Manitoba, of the Court of King’s 
Bench of that province: and

fc) in the North-West Territories, of the Supreme Court 
of the said Territories,—

on or before the first, day of the term next succeeding the court 
by or before which such fines or forfeitures «ere imposed or 
forfeited.

3. If such court is a Court of General Sessions of the Peace, 
or a county court, one of such rolls shall remain deposited in 
the office of the clerk of such court.
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4. The other of such rolls shall, as soon as the same is pre
pared. he sent by the clerk of the court making the same, or in 
ease of his death or absence, by such judge ns aforesaid, with a 
writ of fieri facias and capias, according to the form TTT in 
schedule one to this Act, to the sheriff of the county in and for 
which such court w'as holden ; and such writ shall lx1 authority 
to the sheriff for proceeding to the immediate levying and recov
ering of such fines, issues, amercements and forfeited recogniz
ances, on the goods and chattels, lands and tenements of the 
several persons named therein, or for taking into custody the 
bodies of such persons respectively, in case sufficient goods and 
chattels, lands and tenements cannot Ik- found, whereof the sums 
required can he made; and every person so taken shall be lodged 
in the common gaol of the county, until satisfaction is made, 
or until the court into which such writ is returnable, upon cause 
shown by the party, as hereinafter mentioned, makes an order 
in the case, and until such order has l>een fully complied with.

5. The clerk of the court shall, at the foot of each roll made 
out as herein directed, make and take an affidavit in the fol
lowing form, that is to say:

“I, A. B. (dfscrihinq his office), make oath that this 
“ roll is truly and carefully made up and examined, and 
“ that all fines, issues, amercements, recognizances and 
“ forfeitures which were set. lost, iin|X>sed or forfeited, at 
“ or by the court therein mentioned, and which, in right 
“ and due course of law, ought to he levied and paid, are. 
“ to the best of my knowledge and understanding, inserted 
u in the said roll : and that in the said roll are also con- 
“ tained and expressed all such fines as have been paid to 
“ or received hv me, either in court or otherwise, without 
“ any wilful discharge, omission, misnomer or defect what- 
“ soever. So help me God ” ;

Which oath any justice of the peace for the county is hereby 
authorized to administer. R.S.C. e. 179. ss. 8. 9 and IS.

Form TTT.—
WRIT OF FIERI FACIAS.

Edward the Seventh, by the Grace of God,
&c.

To the sheriff of , Greeting:

You are hereby commanded to levy of the
goods and chattels, lands and tenements, of each
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of the persons mentioned in the roll or extract 
to this writ annexed, all and singular the debts 
and sums of money upon them severally imposed 
mid charged, us therein is specified ; and if any 
of the said several debts cannot lie levied b\ 
reason that no goods or chattels, lands or tene
ments can be found lielonging to the said per
sons respectively, then, and in all such cases, that 
you take the bodies of such persons, and keep 
them safely in the gaol of your county, there to 
abide the judgment of our court (as the rase 
may be) upon any matter to be shown by them, 
respectively, or otherwise to remain in your 
custody as aforesaid, until such debt is satis
fied, unless any of such persons respectively gives 
sufficient security for his appearance at the said 
court, on the return day hereof, for which you 
will lie held answerable ; and what you do in the 
premises make np|ioar before us in our court 
(as the case may be), on the day of

term next, and have then and there this 
writ. Witness &e., G. 11., clerk (as the case 
may be).

See see. 9LÎÜ making special provisions as to the Province of (juebec. 
By that section sec. 91G is declared not to apply to that Province.

Where a convicted person, instead of being sentenced is discharged 
from custody upon entering into a recognizance with sureties to appear 
and receive .judgment when called on, it is only on motion of the Crown 
that the recognizance can he estreated, or judgment moved against him. 
R. v. Young (1901), 4 Can. Cr. Cas. 580 (Ont.).

ait Officer to prepare lists of persons under 
recognizance making default. If any person bound by 
recognizance for his appearance for for whose appearance any 
other person has heroine so bound) to proseente nr give evi
dence on the trial of any indictable offence, or to answer for any 
common assault, or to the articles of the peace, makes default, 
the officer of the court by whom the estreats are made out, shall 
prepare a list in writing, specifying the name of every person 
so making default, and the nature of the offence in resjiect, of 
which such person, or his surety, was so bound, together with the 
residence, trade, profession or calling of every such person and 
surety—and shall, in such list, distinguish the principals from 
the sureties, and shall state the cause, if known, why such person
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did not appear, and whether, by reason of the non-appearance 
of such person, the ends of justice have been defeated or delayed. 
U.S.C. c. 179, s. 10.

!IIH Proceeding on forfeited recognizance not to 
be taken except on order of judge, &c.—Eveiy such 
officer shall, before any such recognizance is estreated, lay such 
list before the judge or one of the judges who presided at the 
court, or if such court was not presided over by a judge, before 
two justices of the peace who attended at such court, and such 
judge or justices shall examine such list, and make such order 
touching the estreating or putting ill process any such recog
nizance as appears just, subject, in the Province of Quebec, 
to the provisions hereinafter contained ; and no officer of any 
such court shall estreat or put in process any such recognizance 
without the written order of the judge or justices of the peace 
before whom respectively such list has been laid. R.S.O. c. 
179, s. 11.

Estreating recognizance.]—This section applies only to recognizances to 
appear and prosecute, or to give evidence, etc., (see see. 917), and does 
not apply to a recognizance whereby the bail became bound for the appear
ance of their principal to stand his trial upon an indictment other than for 
common assault. lie Talbot’s Bail (1892), 23 O.Ii. 65.

The proceedings to collect a debt due to the Crown under a recognizance 
after estreat are civil and not criminal proceedings. He Talbot’s Bail 
(1892), 23 O.Ii. 65.

British Columbia.] -No recognizance shall henceforth be forfeited or 
estreated without the order of the court or a judge, nor unless an order or 
notice shall have been previously served upon the parties by whom such 
recognizances shall have been given, calling upon them to perform the con
ditions thereof, and no default shall be considered to be made in performing 
the conditions of a recognizance by reason of the trial of any indictment or 
presentment, or the argument of any order or conviction or other proceed
ing having stood over, where such conviction has been made a renia net. or 
such indictment or order has stood over by order of the court, or by consent 
in writing of the parties. B.C. Rule 43.

Every recognizance to appear and answer to any indictment found in 
the Supreme Court or in the County Judges’ Criminal Court, or to any ex- 
oflicio or criminal information shall, unless the court or a judge shall by 
order dispense therewith, contain besides any other condition which may be 
imposed, a condition that the defendant shall personally appear from day 
to day on the trial of such indictment or information and not depart until 
he shall be discharged by the court before whom such trial shall be had. 
B.C. Rule 44.

Whenever it has been made to appear to the court or a judge, that a 
party has made default in performing the condition of the recognizance into 
which he has entered, the court or a judge, upon notice to the defendant and 
his sureties, if any, may order such recognizance to be estreated without 
issuing any writ of scire facias. B.C. Rule 45.

In proceedings under sec. 589 of the Cr. Code, for breach of recogniz
ance on remand, the certificate of the justice of the peace of non-appearance
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of the accused, indorsed on the haek of the recognizance, shall he trans
mitted by tire justice of the peace to the registrar of the court where if 
committed the accused would he bound to appear, ami be proceeded upon 
by order of the judge presiding at the assizes, if he thinks proper, in like 
manner as other recognizances. B.C. Utile 46.

In summary convictions under sec. 878 of the ('r. Code, the certificate of 
default of appearance, as in the preceding rule, shall 1-e transmitted h\ the 
justice of the peace to the clerk of the County Court having jurisdiction at 
the place wherein such recognizance is taken, and be proceeded upon by 
order of the County Court judge, if he thinks proper, in like manner as 
other recognizances. B.C. Unie 47.

SU!» Recognizance need not be estreated in certain
Cases. -Except ill tile cases of persons bound by recognizance 
for their appearance, or for whose appearance any other person 
lias become bound to prosecute or give evidence on the trial of 
any indictable otfence, or to answer for any common assault, 
or to articles of the peace, in every case of default whereby a 
recognizance becomes forfeited, if the cause of atiseuen is made 
known to the court in which the person was liounil to appear, 
the court, on consideration of such cause, and considering also, 
whether, by the non-appearance of such person the ends of jus
tice have been defeated or delayed, may forbear to order the 
recognizances to be estreated, and with respect to all recog
nizances estreated, if it appears to the satisfaction of 
the judge who presided at such court that the absence of any 
person for whose appearance any recognizance was entered into, 
was owing to circumstances which rendered such absence justifi
able, such judge may make an order directing that the sum 
forfeited upon such estreated recognizance shall not lie levied.

2. The clerk of the court shall, fur such purpose, before 
sending to the sheriff any roll, with a writ of fieri facias and 
capias, as directed by section 01 fi, submit the same to the judge 
who presided at the court, and such judge may make a minute 
on the said roll and writ of any such forfeited recognizance and 
fines as he thinks fit to direct not to he levied; and the sheriff 
shall observe the direction in such minute written upon such 
roll and writ, or endorsed thereon, and shall forbear accord
ingly to levy any such forfeited recognizance or fine. R.S.C. 
c. 179, ss. 12 and 13.

By sec. 926 it is enacted that the provisions of secs. 916 and 919 to 924, 
both inclusive, shall not apply to the province of Quebec, and in lieu 
thereof the provisions of sec. 926 shall apply to that province.
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Sale of lands by sheriff under estreated 
recognizance.—11' upon any writ issued under section Dili 
the sheritï takes lands or tenements in execution, he shall 
advertise the same in like manner as he is required to do before 
the sale of lands in execution in other cases; and no sale shall 
take place in less than twelve months from the time the writ 
came to the hands of the sheriff. B.S.C. c. 179, s. 14.

tt'i I Discharge from custody on giving security.
If any jierson on whose goods and chattels a sheriff, bailiff, or 
other officer, is authorized to levy any such forfeited recogniz
ance, gives security to the said sheriff or other oEcer for his 
appearance at the return day mentioned in the writ, in the 
court into which such writ is returnable, then and there to abide 
the decision of such court, and also to pay such forfeited recog
nizance, or sum of money to be paid in lieu or satisfaction 
thereof, together with all such expenses as are adjudged and 
ordered by the court, such sheriff or officer shall discharge such 
person out of custody, and if such person does not appear in pur
suance of his undertaking, the court may forthwith issue a writ 
of fieri facias and capias against such person and the surety or 
sureties of the jierson so bound as aforesaid. R.S.C. c. 179, 
s. 16.

Discharge of forfeited recognizance. The
court, into which any writ of fieri facias and capias issued under 
the provisions of this part is returnable, may inquire into the 
circumstances of the case, and may in its discretion, order the 
discharge of the whole of the forfeited recognizance, or sum of 
money paid or to he paid in lieu or satisfaetion thereof, and 
maks such order thereon ns to such court appears just; and such 
order shall accordingly be a discharge to the sheriff, or to the 
party, according to the circumstances of the case. R.S.C. c. 179, 
s. 17.

An order made under sec. 922 for the discharge of a forfeited recogniz
ance is a civil and not a criminal proceeding. The discretionary wider for 
the discharge of a forfeited recognizance authorized by this section to be 
made by the court into which any writ of fieri facias and capias issued under 
part LIX. of the Code is returnable, must lie made by the court en banc, and 
not bv a single judge. Re McArthur’s Bail (1897), 3 Can. Cr. Cas. 195 
(N.W.T.).

923 Return of writ by sheriff.—The sheriff, to whom 
any writ is directed under this Act, shall return the same on 
the day on which the same is made returnable, and shall state, 
on the hack of the roll attached to such writ, what has been
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done in the execution thereof; and such return si-til he tiled iu 
the court into which such return is made. R.S.C. c. ITS#, s. IS.

!l'i4 Roll and return to be transmitted to Minister 
of Finance,—A copy of such lull and return, certified by tlie 
clerk of the court into which such return is made, shall he 
forthwith transmitted to the Minister of Finance and Receiver- 
General, with a minute thereon of any of the sums therein 
mentioned, which have lieen remitted hy order of the court, 
in whole or in part, or directed to he forborne, under the author
ity of section 91V. Il.S.C. c. 179, s. IV.

Il'iS Appropriation of moneys collected by sheriff.
—The sheriff or other officer shall, without delay, pay over all 
moneys collected under the provisions of this part by him, to 
the Minister of Finance and Receiver-General, nr other person 
entitled to receive the same. R.S.C. c. 179, s. 20.

ifiti In Quebec Province. The provisions of sections 
916 and 919 to 924, lmth inclusive, shall not apply to the 
Province of Quebec, and the following provisions shall apply to 
that Province only :—

2. Whenever default is made in the condition of any recog
nizance lawfully entered into or taken in any criminal ease, 
proceeding or matter in the Province of Qneliec, within the 
legislative authority of the Parliament of Canada, so that the 
penal sum therein mentioned liecomes forfeited and due t-> the 
Crown, such recognizance shall thereupon lx- estreated or with
drawn from any record or proceeding in which it then is—or 
where the recognizance has been entered into orally in open 
court—-a certificate or minute of such recognizance, under the 
seal of the court, shall lie made front the records of such court : 

(a) such recognizance, certificate or minute, as the case 
may be, shall he transmitted by the court, recorder, justice 
of the peace, magistrate or other functionary before whom 
the eognizor, or the principal cognizor, where there is a 
surety or sureties, was hound to appear, or to do that, by his 
default to do which the condition of the recognizance is 
broken, to the Superior Court in the district in which the 
place where such default was made is included for civil pur
poses, with the certificate of the court, recorder, justice of 
the peace, magistrate, or other functionary as aforesaid, of 
the breach of the condition of such recognizance, of which
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and of the forfeiture to the Crown of the penal sum therein 
mentioned, such certificate shall l>e conclusive evidence ;

(1) the date of the receipt of such recognizance or minute 
and certificate hy the prothonotary of the said court, shall 
be endorsed thereon by him, and he shall enter judgment in 
favour of the Crown against the cognizor for the penal sum 
mentioned in such recognizance, and execution may issue 
therefor after the same delay as in other cases, which shall 
be reckoned from the time when the judgment is entered by 
the prothonotary of the said court ;

(c) such execution shall issue upon fiat or principe of the 
Attorney-General, or of anv person thereunto authorized in 
writing by him ; and the Crown shall be entitled to the 
costs of execution and to costs on all proceedings in the case 
subsequent to execution, and to such costa, in the discre
tion of the court, for the entry of the judgment, as are fixed 
bv any tariff.

(Amendment of 189Jf.)

(d) The cognizor shall be liable to coercive imprisonment 
for the payment of the judgment and costs.

(e) When sufficient goods and chattels, lands or tene
ments cannot be found to satisfy the judgment against a cog
nizor, and the same is certified in the return to the writ of 
execution, or appears by the report of distribution, a war
rant of commitment addressed to the sheriff of the district 
may issue upon the fiat or praecipe of the Attorney-Gen
eral, or of any person thereto authorized, in writing bv him, 
and such warrant shall be authority to the sheriff to take 
into custody the body of the cognizor so in default, and to 
lodge him in the common gaol of the district until satisfac
tion is made, or until the court which issued such warrant, 
upon cause thereon, as hereinafter mentioned, makes an 
order in the ease and such order has lieen fully complied 
with.

<f) Such warrant shall he returned by the sheriff on the 
day on which it is made returnable, and the sheriff shall 
state in his return what has been done in execution 
thereof.

(tf) On petition of the cognizor, of which notice shall he 
given to the clerk of the Crown of the district, the court 
may inquire into the circumstances of the ease, and may, 
in its discretion, order the discharge of the amount for which 
he is liable, or make such order with respect thereto and to

L
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his imprisonment as may appear just, and such order shall 
be carried out by the sheriff.
3. Nothing in this section contained shall prevent the recov

ery of the sum forfeited by the breach of any recognizance from 
being recovered by suit in the manner provided by law, when
ever the same cannot, for any reason, be recovered in the man
ner provided in this section ;

(а) in such case the sum forfeited by the non-perform
ance of the conditions of such recognizance shall he recov
erable, with costs, by action in any court having jurisdic
tion in civil cases to the amount, at the suit of the 
Attorney-General of Canada or of Queliec, or other person or 
officer authorized to sue for the Crown : and in any such 
action it shall be held that the person suing for the ( rown 
is duly empowered so to do, and that the conditions of the 
recognizance were not performed, and that the sum therein 
mentioned is, therefore, due to the Crown, unless the defend
ant proves the contrary.

(Amendment of lS9Ji.)
(б) the cognizor for the recovery of the judgment in 

any such action shall be liable to coercive imprisonment in 
the same manner as a surety is in the case of judicial surety
ship in civil matters.
4. In this section, unless the context otherwise requires, 

the expression “ cognizor ” includes any number of cognizors 
in the same recognizance, whether as principals or sureties.

5. When a person has been arrested in any district for an 
offence committed within the limits of the Province of Quebec, 
and a justice of the peace has taken recognizances from the wit
nesses heard before him, or another justice of the peace, for their 
appearance at the next session or term of the court of competent 
criminal jurisdiction, before which such person is to undergo 
his trial, there to testify and give evidence on such trial, and 
such recognizances have been transmitted to the office of the 
clerk of such court, the said court may proceed on the said 
recognizances in the same manner as if they had been taken in 
the district in which such court, is held. T$.S.C. e. 170. ss. 21, 
22 and 23.

Where there are several cognizors the goods and lands of all of them must 
be proceeded against before enforcing the default by personal arrest of any 
of them. R. v. Perris (1895), 9 Que. 8.C. 376.

It is not essential to the validity of a recognizance that it should be 
signed by the cognizor. R. v. Corbett (1894), 7 Que. 8.C. 465.
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part LX.

FINES AND FORFEITURES.
Sect.
927. Appropriation of fines, dr.
928. Appl ration of fines, dr., by Order in Council.
929. Recovery of penalty or forfeiture.
980. Limitation of action.

(Amendment of 1900.)

!Fi) Application of fines, etc.—Whenever no other 
provision is made by any law of Canada for the application of 
any tine, penalty or forfeiture imposed for the violation of any 
such law or of the proceeds of an estreated recognizance, the same 
recovered, to be by him paid over to the municipal or local 
authority, if any, which wholly or in part bears the expenses of 
administering the law under which the same was imposed or 
recovered, or to be applied in any other manner deemed best 
adapted to attain the objects of such law and secure its due 
administration, except that—

(a) all fines, penalties and forfeitures imposed in respect 
• of the breach of any of the revenue laws of Canada, or

imposed njKin any officer or employee of the Government of 
Canada in respect of any breach of duty or malfeasance in 
his office or employment, and the proceeds of all recogniz
ances estreated in connection with proceedings for the prose
cution of jicrsons charged with such breaches or malfeas
ance, and

(b) nil fines, penalties and forfeitures imposed for what
ever cause in any proceeding instituted at the instance of the 
Government of Canada or of any départit,ent thereof in 
which that Government bears the cost of prosecution, and 
the proceeds of all recognizances estreated in connection 
with such proceedings, shall belong to TIis Majesty for the 
public uses of Canada, and shall be paid by the magistrate 
or officer receiving the same to the Receiver-General and 
form part of the Consolidated Revenue Fund of Canada.
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Provided that nothing in this section contained shall affect 
any right of a private person suing as well for 11 is Majesty 
ns for himself, to the moiety of any fine, penalty or forfeiture 
recovered in his suit.

Seen. tiOfi and 8L*7 which made partial provision in regard to the applim 
lion of lines were repealed on the passing of this amendment, ami this general 
provision is inserted to cover all lines, penalties ami forfeitures in respect 
of any laws of Canada.

IPiH Application of fines, &c„ by order in council.
The Governor in Council may from time to time direct that any 
fine, penalty or forfeiture, or any portion thereof, which would 
otherwise belong to the Crown for the public uses of Canada, 
lie paiil to any provincial, municipal or local authority, which 
wholly or in part hears the expenses of administering the law 
under which such fine, penalty or forfeiture is im|Kised, or that 
the same be applied in any other manner deemed best adapted 
to attain the objects of such law, and to secure its due adminis
tration. R.S.C. e. 180, s. 3.

956*. Recovery of penalty or forfeiture. -Whenever 
any pecuniary penalty or any forfeiture is imposed for any 
violation of any Act, and no other mode is preserilied for the 
recovery thereof, such penalty or forfeiture shall lie recover
able or enforceable, with costs, ill the discretion of the court, by 
civil action or proceeding at the suit of His Majesty oidy, or 
of any private party suing as well for Ilis Majesty as for him
self—in any form allowed in such ease by the law of that prov
ince in whieli it is brought—before any court having jurisdic
tion to the amount of the penalty in eases of simple contract— 
upon the evidence of any credible witness other than the plain
tiff or party interested : and if no other provision is made for 
the appropriation of any penalty or forfeiture so recovered or 
enforced, one moiety shall lielnng to Ilis Majesty ami the other 
moiety shall belong to the private party suing for the same, 
if any, and if there is none, the whole shall belong to His 
Majesty. R.S.C. e. 180, s. 1.

9119 Limitation of actions, &c. No action, suit or 
information shall lie brought or laid for any penalty or forfeiture 
under any such Act except within two years after the cause 
of action arises, or after the offence is committed, unless the 
time is otherwise limited by such Act. R.S.C. e. 180. s. R.
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PROCEEDINGS AFTER CONVICTION.

PART LSI.

PUNISHMENTS GENERALLY.
Sect.
931. Punishment after conviction only.
982. Degrees in punishment.
933. Liability under different provisions.
93.'t. Fine imposed shall be in discretion of court.

IM I Punishment after conviction only. Whenever 
a person doing a certain act is declared to he guilty of any 
offence, and to be liable to punishment therefor, it shall be under
stood that such person shall only he deemed guilty of such 
offence, and liable to such punishment, after being duly con
victed of such act. R.S.C. e. 181, s. 1.

Procedure by habeas corpus.']—The very name and tenor of the writ of 
habeas corpus indicates what, and what only, can be done under it. The 
writ is called the writ of habeas corpus cum causa, that is to say, its tenor 
is to direct the officer to produce before the judge or court the body of the 
prisoner, together with the cause which he has for detaining him. There
fore, the only consideration which, on the return to the writ of habeas 
corpus, can be entered upon by the court or judge is the sufficiency of the 
commitment. If the officer returns to the writ a good commitment, whether 
it is in pursuance of a sentence of a common law court, that is a sentence 
following a conviction by a jury, or whether it is a commitment following 
a summary adjudication by a magistrate under a statutory jurisdiction, in 
either case that is conclusive. He Trepanier (1885), 12 Can. S.C.R. Ill, 
125, per Strong, J.

In the absence of an affidavit by the prisoner or evidence shewing that 
he is so coerced as to be unable to make an affidavit, the application for the 
writ cannot be entertained. Re Parker, 5 M & W. 32; Re Ross, 3 Ont. Pr. 
R. 301 ; R. v. Blach, 18 March, 1899, per Street, J.

On a petition for habeas corpus complaining of an illegal commitment, 
there should be produced a copy of the commitment or an affidavit that it 
was applied for and refused. Ex p. Pollock (1881), Ramsay’s Cas. 
(Que.) 187.

Affidavits used in applications on the Crown side of the court must not 
be sworn before the prosecutor or his attorney. R. v. Marsh (188(5), 25 
N.B.R. :t70 : Gude’s Crown Prac. i.
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It is a usual, convenient and established practice that a rule nisi to 

shew cause why a writ of habeas corpus should not issue should also require 
cause to be shewn why, in the event of the rule being mode absolute, the 
prisoner should not be discharged without the actual issue of the writ of 
habeas corpus and without his being personally brought before the court, 
but, in order that the rule may lie made absolute in this form, the magis
trate, the keeper of the prisoner, and the prosecutor should all be served 
with the rule nisi, or at least be represented on its return. K. v. Farrar 
(1890), 1 Terr. L.R. 906; Ex parte .lacklin (1H44>, 13 L.J.M.C. 139; Re 
Bull (184G), 1 Saunders & Cole 141; Ex parte Eggington (1854), 2 E. & B. 
717.

A person imprisoned may make fresh application for a writ of habeas 
corpus to every judge or superior court in turn, who are each bound to 
consider the question independently. Re George Bowack 11892), 2 B.C.R. 
216, per Walkem, J.; Ex parte Partington 13 M. & W. 679.

Habeas corpus proceedings do not lie to inquire into the validity of a 
conviction made at a County Judge's Criminal Court as the latter is a court 
of record. R. v. Murray (1897), 1 Can. Cr. Cas. 452 (Ont.),

A habeas corpus will not be granted to bring up a prisoner who is under 
sentence upon a conviction for a criminal offence at the sessions. R. v. 
Crabbe (1854), 11 V.C.<^.B. 447.

The court cannot on a writ of habeas corpus revise on its merits the 
decision of the .judge who has pronounced the conviction, nor adjudge on 
the culpability of the petitioner. R. v. Bougie (1899), 3 Can. Cr.Cas. 487

If the record of a superior court, produced on an application for a writ 
of habeas corpus, contains the recital of facts requisite to confer jurisdic
tion, such recital is conclusive and cannot be contradicted by extrinsic 
evidence. Re R. E. Spronle (1886), 12 Can. S.C.R. 140.

A return made by a sheriff to a writ of habeas corpus need not necessarily 
be made over the sheriff’s signature and is sufficient if actually written by 
him or under his direction. Re Sproule (1886), 12 Can. S.C.R. 140.

If the defendant is remanded upon the first commitment when brought 
up on habeas corpus, and nothing has taken place equivalent to (plashing 
the conviction, an amended conviction may be returned by the magistrate, 
and it may, if valid in itself, be used as a defence to an action brought 
against the magistrate for false imprisonment. Charter v. Graeme (1849), 
13 (^.B. 216, 234.

The corrected statement must be conformable to the facts as they really 
took place, and the magistrates are liable, if they make a false return. 
Palev on Convictions, 7th ed., 235; R. v. Simpson, 10 Mod. 382.

Where the warrant of commitment recited a conviction for an alleged 
offence in January, 1888, and the conviction returned under a writ of 
certiorari in aid of habeas corpus proceedings, properly recited that it was 
for an offence committed in January, 1887, it was held to be the proper pro
cedure to enlarge the habeas corpus proceedings so as to enable the magis
trate to file a fresh warrant in conformité wit'.i the conviction returned. R. 
v. Lav in (1888), 12 Ont. Prac. 642 (MncMahon, J.). It is to lie assumed 
prima facie that tin- commitment correctly recites the conviction, and those 
alleging it to be different are to bring the conviction into court. Ex parte 
Reynolds, 8 Jurist 192; Arscott v. Lilley, 11 Ont. R. 153, 165, 14 Ont. App. 
297. So, if the magistrates are served with notice of motion for a prisoner’s 
discharge from custody on the ground that the commitment set ont in the 
return to a writ of habeas corpus w’as bad on the face of it, and although 
appearing by counsel do not produce the conviction, it is said that, the 
defendant should not be held in custody under a commitment bad upon its 
face, nor the motion adjourned to give an opportunity to return a valid
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conviction to accord with which the commitment might he amended. R. 
v. Timson (1870), L.R. 5 Exch. 257.

Where the warrant of arrest embodied in the return to a habeas corpus, 
on its face shews jurisdiction in the magistrate, affidavits are not admissible 
to controvert such fact if the offence charged be a criminal one. K. v. 
Defries (1804), 1 Can. Vr. Cas. 207 (Ont.).

Affidavits are not receivable which merely go to sustain objections as to 
the conduct of the magistrate in dealing with the case before him over 
which he had jurisdiction. R. v. Munro (1804), 24 U.C.Q.B. 44.

Hut a collateral extrinsic fact, confessing and avoiding the disputed 
order may be proved on affidavit to shew want of jurisdiction. lie Clarke 
(18421, 2 Q.B. (119, (154; R. v. Justices of Somersetshiie, 5 B. & C, 81(1.

Proof by affidavit is admissible in habeas corpus proceedings to shew 
that the commitment, took place on a Sunday, as proving an extrinsic fact 
in confession and avoidance of, but not contradicting, the return. R. v. 
Cavelier (189(1), 1 Can. Cr. Cas. 134 (Man.).

A prisoner in custody under a verbal remand of a justice of the peace on a 
preliminary examination for an alleged offence, may be discharged on habeas 
corpus by a superior court if the information be so uncertain in its terms 
that it cannot be said to charge an offence known to the law, ex. gr. that 
the accused did counsel and procure a person named to violate the Liquor 
License Act (or the Customs Act or the Criminal Code) without further 
specifying the offence. R. v. Holley (1893), 4 Can. Cr. ('as. 510 (N.S.).

The (1th sec. of the Habeas Corpus Act, 31 Car. IL, eh. 2, has no appli
cation to a case in which the prisoner is confined upon a warrant in execution. 
Arseott v. Lilley (1886), 11 O.R. 153, 179.

In Ontario it has been held that the fact that in the margin of the writ 
of habeas corpus it was marked “ per 33, Car. II.” does not prevent the 
judge from acting under either the Ontario Habeas Corpus Act or at com
mon law. R. v. Arseott ( 1885), 9 O.R. 541.

The Ontario Habeas Corpus Act (originally 29-30 Viet. (1866), eh. 45), 
was taken from the Habeas Corpus Act of 56 Geo. III., ch. 100 (1816). 
R. v. St. Clair (1900), 3 Can. Cr. ('as. 551 ; In re Melina Trepanier (1885), 
12 Can. 8.C.R. 111, and K. v. Mosier (1867), 4 Ont. Pr.64, and it is doubted 
whether it applies to criminal matters. Ibid; Cams Wilson’s Case (1845), 
7 Q.B. 984, 1010.

An application to the court to quash a writ of habeas corpus as improvi- 
dentlv issued may be entertained in the absence of the prisoner. Re R. E. 
Sproule (1886), 12 Can. 8.C.R. 140.

Cnderch. 95 of the Revised Statutes of Lower Canada of 1861, which is 
still in force in the province of Quebec the Superior Court has jurisdiction 
to issue a writ of habeas corpus, and decide upon it upon the petition of a 
person kept in jail in virtue of a conviction in a criminal matter. The court 
cannot on a writ of habeas corpus revise on its merits the decision of the 
judge who has pronounced the conviction, nor adjudge on the culpability of 
the petitioner. R. v. Bougie (1899), 3 Can. Cr. Cas. 487.

The jurisdiction of the Superior Courts of law in England to issue a writ 
of habeas corpus to Canada, was held not to have been taken away by the 
creation of an independent legislature in Canada. Ex parte Anderson 
(1860), 3 E. & E. 487, cited by Adam Wilson, J., in R. v. Amer (1877), 
42 U.C.Q.B. at p. 395.

The court may on certiorari amend a summary conviction under the 
powers conferred by secs. 883 and 889 whether the certiorari is one pre
liminary to a motion to quash the conviction or is in aid of a writ of habeas 
corpus. R. v. Murdock ( 1900),4Can.Or. <’as. 82 (Ont. (’.A.).

Discharge upon terms.']—The court may as a condition to a prisoner’s 
discharge impose the term that he shall undertake that no action shall be
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brought by him against any person in respect of the prosecution and con
viction or of his imprisonment thereunder. R. v. Horton (1897), 3 Van. Cr. 
Cas. 84 (N.8.).

A warrant having been issued for the arrest of Mrs. tjuirke for non-pay
ment of a line, for breach of the Canada Temperance Act, her daughter dis
guised herself as her mother. The officer being deceived, arrested the 
daughter and lodged her in gaol. A writ of habeas corpus having been 
obtained, an older was granted discharging prisoner and exonerating those 
implicated in her arrest. Ex p. (juirke (189(3), 32 C.L.J. 779.

In discharging a prisoner in habeas corpus proceedings under eh. 181, 
Revised Statutes of Nova Scotia, an order of protection in respect of a civil 
action by the prisoner, can be made only in favour of the gaoler and not in 
favour of the magistrate and prosecutor. R. v. Keeping (1901), 4 Can. Cr 
Cas. 494 (N.S.).

Habeas Corpus jurisdiction of the Supreme Cour! of Cauada.]—liy sec. 23 
of the Supreme Court Act R.S.C. 188(>, eh. 135, it is provided that the 
Supreme Court of Canada shall have, hold and exercise an appellate, crim
inal as well as civil jurisdiction. And by sec. 32 of the same statute 
“ Every judge of the court shall have concurrent jurisdiction with the courts 
or judges of the several Provinces, to issue the writ of habeas corpus ad 
subjiciendum, for the purpose of an inquiry into the cause of commitment, 
in any criminal case under any Act of the Parliament of Canada, but such 
judge shall not have such jurisdiction in habeas corpus matters arising out 
of any claim for extradition made under any treaty. If the judge refuses 
the writ or remands the prisoner, an appeal shall lie to the court."

In any habeas corpus matter before a judge of the Supreme Court, or on 
any appeal to the Supreme Court, in any habeas corpus matter, the court or 
judge has the same power to bail, discharge or commit the prisoner 
or person, or to direct him to be detained in custody or otherwise to deal 
with him as any court, judge or justice of the peace having jurisdiction in 
any such matters in any Province of Canada. R.S.C., eh. 135. sec. 33.

Nor shall an appeal be allowed in any case of proceedings for or upon a 
writ of habeas corpus arising out of any claim for extradition made under 
any treaty. Sec. 31 S. C. Act.

A judge of this court, Supreme Court of Canada, sitting in chambers, 
on the return to a writ of habeas corpus, if a proper commitment is returned, 
may remand the prisoner, or, if the prisoner appears to be only committed 
for trial, and if the depositions can be got before him without a writ of 
certiorari (which there is no jurisdiction to issue to bring up the proceedings 
before a single judge), may order the prisoner to be bailed, but that is the 
limit of the jurisdiction under a writ of habeas corpus so issued. Per 
Strong, J., in Re Trepanier (1885), 12 Can. S.C.R. Ill, 129.

The jurisdiction of a judge of the Supreme Court of Canada in matters 
of habeas corpus in anycriminal case under any statute of Canada is limited 
to an inquiry into the cause of commitment as disclosed by the warrant of 
commitment. Ex parte Macdonald (1896), 3 Can. Cr. <'as. 10 (Can.).

Its jurisdiction in matters of habeas corpus is not an appellate jurisdic
tion over provincial courts, nor does it extend further than to give such 
judge equal and co-ordinate power with a judge of the provincial court.
R. v. Patrick White (1901), 4 Can.Cr.Cas. 430, perSedgewick, J. (S.C.Can,).

Where the only ground is that the magistrate erred on the facts and
that the evidence did not justify the conclusion as to the guilt of the 
prisoner arrived at by the magistrate, the Supreme Court of Canada has no 
jurisdiction to go behind the conviction and inquire into the merits of the 
case by the use of the writ of habeas corpus. Re Trepanier (1885), 12 Can.
S. C.R. 113. But if the conviction shews a want of jurisdiction, or if it be
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shewn that the magistrate had no jurisdiction, it would be a nullity, and 
the court would discharge the prisoner, because, in such a case he could 
not be held by process of any legal tribunal. Ibid.

Degrees in punishment.—Whenever it is provided 
that the offender shall be liable to different degrees or kinds 
of punishment, the punishment to be inflicted shall, subject to 
the limitations contained in the enactment, be in the discretion 
of the court or tribunal before which the conviction takes place. 
R.S.C. c. 181, s. 2.

This provision was first enacted in 1869 by sec. 1 of the Statute 32-33 
Viet., eh. 29, and no similar enactment is to be found in the English or in 
the American statutes. I'nder this provision where a statute piesciibes ns 
the punishment for an offence both fine and imprisonment, the court which 
convicts has the right in its discretion to impose either a fine alone or an 
imprisonment alone or both, unless the statute declares a contrary inten
tion and expressly overrides the general rule contained in this section. If. 
v. Ifobidoux (1898), 2 Can. Cr. Cas. 19 (Que.).

Liability under different provisions. -When
ever any offender is punishable under two or more Acts, or 
two or more sections of the same Act, he mav he tried and pun
ished under any of such Acts or seetions ; but no person shall he 
twice punished for the same offence. R.S.C. c. 181, s. 3.

When a statute makes that unlawful which was lawful before, and 
appoints a specific remedy, that remedy may he pursued and no other; and 
where an offence is not so at common law, but made an offence by act of 
parliament an indictment will lie where there is a substantive prohibitory 
clause in such act of parliament, though there be afterwards a particular 
provision and a particular remedy. When a new offence is created by an 
act of parliament, and a penalty is annexed to it by a separate and sub
stantive clause, it is not necessary for the prosecutor to sue for the penalty, 
but he may proceed on the prior clause, on the ground of its being an 
indictable offence. R. v. Mason (1867), 17 U.C.C.P. 534.

!>:H. Fine imposed shall be in discretion of court.—
Whenever a fine may be awarded or a penalty imposed for any 
offence, the amount of such fine or penalty shall, within such 
limits, if any, as are proscribed in that behalf, be in the discre
tion of the court or person passing sentence or convicting, as 
the ease may be. R.S.C. o. 181, s. 33.
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PART LX1I.

CAPITAL PUNISHMENT.
Sect.
935. Punishment to be the same on conviction by verdict or by

confession.
936. Form of sentence of death.
937. Sentence of death to be reported to Secretary of State.
938. Prisoner under sentence of death to be confined apart.
939. Place of execution.
9IfO. Persons who shall be present at execution.
9JfI. Persons who may be present at execution.
9Jf2. Certificate of death.
943. When deputies may act.
944- Inquest to be held.
945. Place of burial.
9Jf6. Certificate to be sent to the Secretary of State and exhib

ited at prison.
947. Omissions not to invalidate execution.
948. Other proceedings in executions not affected.
949. Pules and regulations as to execution.

Punishment to be the same on conviction by 
verdict or confession. Every one who is indicted as 
principal or accessory for any offence made capital by any 
statute, shall be liable to the same punishment, whether lie is 
convicted by verdict or on confession, and this as well in the 
case of accessories as of principals. R.S.C. c. 181, s. I.

#!Hi Form of sentence of death. In all cases where 
an offender is sentenced to death, the sentence or judgment to 
he pronouneed against him shall he, that he he hanged by the 
neck until he is dead. R.S.C. c. 181, s. 5.

*!ll. Sentence of death to be reported to Secretory 
of State. In the case of any prisoner sentenced to the 
punishment of death, the judge before whom such prisoner has 
been convicted shall forthwith make a report of the case to the 
Secretary of State, for the information of the Governor-General ; 
and the day to be appointed for carrying the sentence into exe-
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cution shall be such as, in the opinion of the judge, will allow 
sufficient time for the signification of the Governor's pleasure 
before such day, and if the judge thinks such prisoner ought 
to be recommended for the exercise of the royal mercy, or if, 
from the non-decision of any point of law reserved in the case, 
or from any other cause, it becomes necessary to delay the execu
tion, he, or any other judge of the same court, or who might 
have held or sat in such court, may, from time to time, either 
in term or in vacation, reprieve such offender for such period 
or periods beyond the time fixed for the execution of the sen
tence as are necessary for the consideration of the case by the 
Crown. R.S.C. c. 181, s. 8.

The report although made in pursuance of a statutory duty is con
sidered to be of a confidential nature, and is not a public report.

i»:tH Prisoner under sentence of death to be con
fined apart.—Every one who is sentenced to suffer death shall, 
after judgment, be confined in some safe place within the prison, 
apart from all other prisoners ; and no person except the gaoler 
and his servants, the medical officer or surgeon of the prison 
and a chaplain or minister of religion, shall have access to any 
such convict, without the permission in writing, of the court 
or judge before whom such convict has been tried, or of the 
sheriff. R.S.C. c. 181, s. 9.

9519. Place of execution.—Judgment of death to be 
executed on any prisoner shall be carried into effect within the 
walls of the prison in which the offender is confined at the time 
of execution. R.S.C. c. 181, s. 10.

940. Persons who shall be present at execution.—
The sheriff charged with the execution, and the gaoler and 
medical officer or surgeon of the prison and such other officers 
of the nrison and such persons as the sheriff requires, shall be 
present at the execution. R.S.C. c. 181, s. 11.

941 Persons who may be present at execution.—
Any justice of the peace for the district, county or place to 
which the prison belongs, and such relatives of the prisoner or 
other persons as it seems to the sheriff proper to admit within 
the prison for the purpose, and any minister of religion who 
desires to attend, may also be present at the execution. R.S.C. 
c. 181. s. 12.
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#4t Certificate of death. -As soon ns may be after 
judgment of death has been executed on the offender, the medi
cal officer or surgeon of the prison shall examine the body of 
the offender, and shall ascertain the fact of death, and shall 
sign a certificate thereof, in the form UlT in schedule one 
hereto, and deliver the same to the sheriff.

2. The sheriff and the gaoler of the prison, and such justices 
and other persons present, if any, ns the sheriff requires or 
allows, shall also sign a declaration in the form YVY in the said 
schedule to the effect that judgment of death has been executed 
on the offender. U.S.C. e. 181, as. 13 and 11.

Form UUU.—

certificate of execution of judgment of 
DEATH.

I, A. II., surgeon (or as the case may be) 
of the (describe the prison), hereby certify that 
I, this day, examined the body of ('. 1)., on 
whom judgment of death was this day executed 
in the said prison : and that on such examination 
I found that the said ('. 1). was dead.

(Signed), A. B.
Dated this day of , in the year

Form VVV.—

DECLARATION OF SHERIFF AND OTHERS.

XVe, the undersigned, hereby declare that 
judgment of death was this day executed on 
C. D., in the (describe the prison) in our pres
ence.

Dated this dav of , in the vear
E. F.. Sheriff of---------
T„ M., Justice of the Peace for---------
fi. IT., Gaoler of---------

&e., &0.
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(Amendment of 1900.)
!M!I. Deputy sheriffs, gaolers, etc. The duties 

imposed upon the sheriff, gaoler, medical officer or surgeon by 
the three sections next preceding, may be, and, in his absence, 
shall lie performed by his lawful deputy or assistant, or other 
officer or jierson ordinarily acting for him, or conjointly with 
him, or discharging the duties of any such officer.

The amendment corrects an error whereby the preceding two sections 
were referred to instead of three.

#44 Inquest to be held.—A coroner of a district, county 
or place to which the prison lielongs, wherein judgment of death 
is executed on any offender, shall, within twenty-four hours 
after the execution, hold an inquest on the body of the offender ; 
and the jury at the inquest shall inquire into and ascertain the 
identity of the body, and whether judgment of (tenth was duly 
executed on the offender ; and the inquisition shall be in dupli
cate, and one of the originals shall lie delivered to the sheriff.

‘2. No officer of the prison, and no prisoner confined therein 
shall, in any ease, lie a juror on the inquest. R.S.C. e. 181, ss. 
16 and 17.

#45. Place of burial. The body of every offender exe
cuted shall he buried within the walls of the prison within 
which judgment of death is executed on him, unless the 
Lieutenant-Governor in Council orders otherwise. R.S.C. c. 
181, s. 18.

#4# Certificate to be sent to Secretary of State 
and exhibited at prison. Every certificate and declaration 
and a duplicate of the inquest required by this Act, shall in 
every case be sent with all convenient speed bv the sheriff to 
the Secretary of State, or to such other officer as is, from time 
to time, appointed for the purpose by the Governor in Council ; 
and printed copies of such several instruments shall as soon as 
possible, be exhibited and shall, for twenty-four hours at least, 
be kept exhibited on nr near the principal entrance of the prison 
within which judgment of death is executed. R.S.C. e. 181, s. 
20.

#41. Omissions not to invalidate execution.—The
omission to comply with any provision of the preceding sections 
of this part shall not make the execution of judgment of death 
illegal in any ease in which such execution would otherwise have 
been legal. R.S.C. e. 181. s. 21.
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IMS Other proceedings in executions not affected.
—Except in so far as is hereby otherwise provided, judgment of 
death shall be carried into effect in the same manner us if the 
above provisions bad not been passed. R.S.C. c. 181, s. 22.

IMll. Rules and regulations as to execution The
Governor in Council may, from time to time, make such rules 
and regulations to be observed on the execution of judgment of 
death in every prison, as he. from time to time, deems expedient 
for the purpose as well of guarding against any abuse in such 
execution, as also of giving greater solemnity to the same, and 
of making known without the prison walls the fact that such 
execution is taking place.

2. All such rules and regulations shall he laid upon the 
tallies of both Houses of Parliament within six weeks after the 
making thereof, nr, if Parliament is not then sitting, within 
fourteen days after the next meeting thereof. R.S.O. e. 181, 
ss. 44 and 45.
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part I.XIII.

IMPRISONMENT.
Sect.
950. Offences nut capital, how punished.
951. Imprisonment in rases not specially provided for.
952. Punishment for offence committed after previous convic

tion.
95.1. Imprisonment may he for shorter term than that pre

scribed.
951). Cumnlalive punishments.
955. Imprisonment in penitentiary, dr.
95G. Imprisonment in reformatories.

#50 Offences not capital, how punished. -Every 
one who is convicted of any offence not punishable with death 
shall he punished in the manner, if any, prescribed by the 
statute especially relating to such offence. R.S.C. c. 181, s. 23.

(Amendment of IS98.)
ff,*» I Imprisonment in cases not specially provided 

for.—Every person convicted of any indictable offence for 
which no punishment is specially provided, shall be liable to 
imprisonment for five years.

2. Every one who is summarily convicted of any offence for 
which no punishment is s|ieeially provided, shall he liable to a 
penalty not exceeding fifty dollars, or to imprisonment, with 
or without hard labour, for a term not exceeding six months, 
or to both. K.S.t !. c. 181, s 24.

If a statute merely directs imprisonment as the punishment of an offence, 
no court of justice can, in the absence of any general discretionary power 
to that effect, award hard labour in addition. It is an additional substantive 
punishment. Hard labour is in fact a statutable addition to imprisonment, 
generally to be found enacted in the Act creating the offence, sometimes in 
statutes giving it as a discretionary power to a court in awarding imprison
ment. R. v. Frawley (1881), 40 U.C.Q.B. 153.

ÎKVI Punishment for offence committed after 
previous conviction.—Every one who is convicted of an 
indictable offence, not punishable with death, committed after 
a previous conviction for an indictable offence, is liable to 
imprisonment for ten years, unless some other punishment is
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directed by any statute for the particular offence—in which 
case the offender shall be liable to the punishment thereby 
awarded, and not to any other. R.S.C. c. 161, s. 21.

»*#. Imprisonment may be for shorter term than 
that prescribed. —Every one who is liable to imprisonment 
for life, or for any term of years, or other term, may lie sen
tenced to imprisonment for a shorter term of imprisonment 
than the minimum term, if any, prescribed for the offence of 
which he is convicted. R.S.C. e. 161, s. 26.

Where a statute of Canada imposes a tine and also imprisonment the 
punishment is in the discretion of the court, which is not bound to inflict 
both, but may inflict either one or the other of the two kinds of punish
ment by virtue of sec. 932. R. v. Robidoux (1898), 2 Can. Cr. Cas. 19 
(Que.).

054 Cumulative punishments. When an offender is 
convicted of more offences than one, before the same court or 
person at the same sitting, or when any offender, under sen
tence or undergoing punishment for one offence, is convicted of 
any other offence, the court or person passing sentence may, on 
the last conviction, direct that the sentences passed uj*on the 
offender for his several offences shall take effect one after 
another. R.S.C. e. 181, s. 27.

A prisoner convicted at tlic one time of two offences and sentenced on 
each to three months’ imprisonment without specification as to the terms 
being concurrent or otherwise, is not entitled to a discharge on a habeas 
corpus after three months' imprisonment. There is no presumption that 
sentences passed at the one time are to he concurrent. Kx parte Bishop 
(1895), 1 Can. Cr.Cas. 118 (N.B.).

055 Imprisonment in penitentiary, &c. Kvery one 
who is sentenced to imprisonment for life, or for a term of 
years, not less than two, shall be sentenced to imprisonment in 
the penitentiary for the province in which the conviction takes 
place.

(Amendment of 1901.)

2. Every one who is sentenced to imprisonment for a term 
less than two years shall, if no other place is expressly men
tioned, be sentenced to imprisonment in the common gaol of 
the district, county or place in which the sentence is pronounced, 
or if there is no common gaol there, then in that common gaol 
which is nearest to such locality, or in some lawful prison or 
place of confinement, other than a penitentiary, in which the 
sentence of imprisonment may he lawfully executed.
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(b) in the Province of Manitoba any one sentenced to 
imprisonment for such a term may be sentenced to impris
onment in any one of the common gaols in that province, 
unless a special prison is prescribed by law.

(Amendment of 1900.)

d. Provided, that where any one is sentenced to imprison
ment in a penitentiary, and at the same sittings or term of the 
court trving him is sentenced for one or more other offences 
to a term or terms of imprisonment less than two years each, 
he may be sentenced for such shorter terms to imprisonment, in 
the same penitentiary, such sentences to take effect from the ter
mination of his other sentence.

And provided further that where any one is sentenced for 
any offence who is, at the date of such sentence, serving a term 
of imprisonment in a penitentiary for another offence, he may 
be sentenced for a term shorter than two years to imprisonment 
in the same penitentiary, such sentence to take effect from the 
termination of his existing sentence or sentences.

I. Provided further that any prisoner sentenced for any 
term by any military, naval or militia court-martial, or by any 
military or naval authority under any Mutiny Act, may be sen
tenced to imprisonment in a penitentiary ; and if such prisoner 
is sentenced to a term less than two years, he may be sentenced 
to imprisonment in the common gaol of the district, county or 
place in which the sentence is pronounced, or in such other 
prison or place of confinement as is provided by sub-section 2 
of this section with respect to persons sentenced thereunder.

5. Imprisonment in a penitentiary, in the rentrai Prison 
for the Province of Ontario, in the Andrew Mercer Ontario 
Reformatory for females, and in any reformatory prison for 
females in the Province of Quebec, shall be with hard labour, 
whether so directed in the sentence or not.

fi. Imprisonment in a common gaol, or a public prison, other 
than those last mentioned, shall l»e with or without hard labour, 
in the discretion of the court or person passing sentence, if the 
offender is convicted on indictment, or under the provisions of 
Parts LTV. or LV., or before a judge of the Supreme Court of 
the North-West Territories, and in other eases may be with 
hard labour, if hard labour is part of the punishment for the 
offence of which such offender is convicted—and if such impris
onment is to be with hard labour, the sentence shall so direct.
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7. The term of imprisonment, in pursuance of any sentence, 
shall, unless otherwise directed in the sentence, commence on 
and from the day of passing such sentence, but no time during 
which the convict is out on hail shall he reckoned as part of the 
term of imprisonment to which he is sentenced.

8. Every one who is sentenced to imprisonment in any peni
tentiary, gaol, or other public or reformatory prison, shall he 
subject to the provisions of the statutes relating to such peniten
tiary, gaol or prison, and to all rules and regulations lawfully 
made with res|)eot thereto. K.S.C. o. 181. s. *2S; ft3 V’., c. 37, 
s. 31.

Tho proviso lit the end of sub-sec. .'i is intended to provide for vases of 
escapes, attempts to escape, assaults on officers, etc., so that a person may 
be condemned to imprisonment in the same penitentiary after the expiration 
of his sentence, for a further term in respect of the escape, etc., although 
such further term is less than two years, the limit of punishment under 
sec. 150. Under the general law imprisonments for terms of less than two 
years are made in the common gaols and in prisons other than peniten
tiaries. Sec. 055 ( 2 ).

The judges of the Supreme Court of New Brunswick have the exclusive 
right to issue writs of habeas corpus to enquire into tin1 legality of the 
imprisonment of a person confined in tin- Dominion penitentiary at Dor
chester (within that province) though In- was committed there by a Nova 
Scotia court. Kx parte Strather (1886), 25 N.B.K. 575.

The Penitentiary Act, 4ti Viet., eh. 57. sec. 40, now K.S.» ., Issti, sec. 4*2, 
directs that a copy of the sentence taken from the minutes of the court by 
which the prisoner was tried, certified by tho judge or clerk of the court, 
shall be delivered to the warden of the penitentiary with any prisoner com
mitted to his custody. The warrant in Slather's case was as follows: 
“Whereas R. S., of II., was, during the March sittings of the Supreme 
Court at Halifax, indicted for making fraudulent entries and fraudulent 
returns, and was fourni guilty upon said indictment, ami thereupon 
sentenced by the court to be imprisoned at hard labour in the penitentiary 
of Dorchester for the space of four years. Now, therefore, these are to 
require and command you to receive the said If. S. into your custody ami 
him to detain in the said penitentiary for the said period of four years, in 
conformity with the terms of his said sentence, and for which this shall be
your sufficient warrant. Dated at II. this day of -------- , 1SS4." Tt
was helil that the warrant was not a compliance with the statute, there being 
other counts in the indictment not mentioned in the warrant, and the date 
when the prisoner was sentenced not being mentioned : and that the prisoner 
should be discharged on a habeas corpus issued in New Brunswick. Kx 
parte Strather (1886), 25 N.B.K. 575.

Imprisonment in reformatories. Tin* court or 
person before whom any offender whose nge at tin- time of his 
trial does not, in the opinion of the court, exceed sixteen years, 
is convicted, whether summarily or otherwise, of any offence 
punishable hv imprisonment, may sentence such offender 
to imprisonment in any reformatory prison in the pro
vince in which such conviction takes place, subject to the pro-
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visions of any Act respecting imprisonment in such reformatory ; 
and such imprisonment shall Ire substituted, in such case, for 
the imprisonment in the penitentiary or other place of confine
ment by which the offender would otherwise be punishable 
under any Act or law relating thereto : Provided, that in no case 
shall the sentence Ire less than two years* or more than five 
years’ confinement in such reformatory prison ; and in every 
case where the term of imprisonment is fixed by law to lie more 
than five years, then such imprisonment shall Ire in the peni
tentiary.

2. Every person imprisoned in a reformatory shall lie liable 
to perform such r as is required of sneli person. R.S.C. 
c. 181, s. 29. 38
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PART LX1V.

WHIPPING.
Sect.
967. Sentence of punishment by whipping.

(Amendment of 1900.)

il.'iî. Sentence of whipping.—Whenever whipping may 
be awarded for any otienne, the court may sentence the offender 
to be once, twice or thrice whipped, within the limits of the 
prison, under the supervision of the medical officer of the prison, 
or if there be no such officer, or if the medical officer lie for any 
reason unable to he present, then, under the supervision of a sur
geon or physician to lie mimed by the Minister of Justice, in the 
case of prisons under the control of the Dominion, and in the 
case of other prisons by the Attorney-General of the province 
in which such prison is situated.

2. The number of strokes shall Is1 specified in the sentence; 
and the instrument to lie used for whipping shall be a cat of 
nine tails, unless some other instrument is specified in the sen
tence.

3. Whenever practicable, every whipping shall take place 
not less than ten days before the expiration of any term of 
imprisonment to which the offender is sentenced for the offence.

I. Whipping shall not he inflieted on any female.
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PAST LXV.

SURETIES FOR KEEPING THE PEACE AND FINES.

Sect.
958. Persons convicted may be fined and bound over to keep the

peace.
959. Recognizance to keep the peace.
960. Proceedings for not finding sureties to keep the peace.

(Amendments of 1893 and 1900.)

Imprisonment and fine.—Every court of criminal 
jurisdiction, and every magistrate under Part LV. before whom 
any person is convicted of an offence and is not sentenced to 
death, shall have power in addition to any sentence imposed 
upon such person, to require him forthwith to enter into his 
own recognizances, or to give security to keep the peace, and be 
of good behaviour for any term not exceeding two years, and 
that such person, in default shall lie imprisoned for not more 
than one year after the expiry of his imprisonment under his 
sentence, or until such recognizances are sooner entered into or 
such security sooner given, and any jierson convicted by any such 
court or magistrate of any indictable offence punishable with 
imprisonment for five years or less may he fined in addition to 
or in lieu of anv punishment otherwise authorized, in which 
case the sentence may direct that, in default of payment of his 
fine the person so convicted shall be imprisoned until such fine 
is paid, or for a period not exceeding five years, to commence 
at the end of the term of imprisonment awarded by the sentence, 
or forthwith, as the case may require.

2. Any person convicted of an indictable offence punish
able with imprisonment for more than five years may be fined, 
in addition to, but not in lieu of, any punishment otherwise 
ordered, and in such case, also, the sentence may in like manner 
direct imprisonment in default of payment of any fine imposed.

The first part of the former section rend “ any person'convicted of nn 
indictable offence punishable, etc,” and this is now varied to read “any 
person convicted by any such court or magistrate of an indictable offence 
punishable, etc.” The court referred to is a court of criminal jurisdiction, 
and the word “ magistrate ” has the meaning given to it by Part LV. re-
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lating to Summary Trials of indictable offences. See sec. 78‘J. This 
amendment is intended to remove a doubt as to whether a magistrate under 
the Summary Trials (Part LV.), could impose atine in lieu of imprisonment 
in a case within sec. 787.

The second sub-section is new and is designed especially for the Yukon 
Territory where the expense of maintaining longterm prisoners is large.

(Amendment of 1893.)

#.W. Recognizance to keep the peace Whenever uny 
person is charged before u justice with an olfence triable under 
Part LVIII., which, in the opinion of sucli justice, is directly 
against the peace, and the justice, after hearing the case, is 
satisfied of the guilt of the accused, and that the offence was 
committed under circumstances which render it probable that 
the person convicted will be again guilty of the same or some 
other offence against the peace, unless he is bound over to good 
behaviour, such justice may, in addition to, or in lieu of, any 
other sentence which may he imposed upon the accused, require 
him forthwith to enter into his own recognizances, or to give 
security to keep the peace, and be of good bchaivour, for any 
term not exeeding twelve months.

2. Upon complaint by or on behalf of any person that on 
account of threats made by some other person or on any other 
account, he, the complainant, is afraid that such other ]ierson 
will do him, his wife, or child, some personal injury, or will 
burn or set fire to his property, the justice before whom such 
complaint is made may, if lie is satisfied that the complainant 
has reasonable grounds for his fears, require such other person 
to enter into his own recognizances, or to give security, to keep 
the peace, and to he of good behaviour, for a term not exceeding 
twelve months.

3. The provisions of Part LVIII. shall apply, so far as the 
same are applicable, to proceedings under this section, and the 
complainant and defendant and witnesses may be called and 
examined, and cross-examined, and the complainant and defend
ant shall be subject to costs as in the case of any other complaint.

4. If any person so required to enter into his own recogniz
ances or give security as aforesaid, refuses or neglects so to do, 
the same or any other justice may order him to be imprisoned 
for any term not exceeding twelve months.

5. The forms WWW, XXX and YYY, with such variai 
tiens and additions as the circumstances may require, may be 
used in proceedings under this section.
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Form WWW.—

Criminal Code.

COMPLAINT BY THE PARTY THREATENED, FOR SURETIES FOR 
THE PEACE.

Canada,
Province of , )
County of , I

The information (or complaint of ('. ])., 01 , in
the said county of , (labourer), (if preferred by an
attorney or agent, say—by D. E., his duly authorized agent (or 
attorney), in this liehalf), taken ujwni oath, before me, the under
signed, a justice of the jieace, in and for the said county of 

, at , in tlie said county of , this
day of , in the year , who says that A. B., of

, in tlie said county, did, on the day of
(instant or last past), threaten the said C. D. in the words or 
to the effect following, that is to say: (set them out. with the 
circumstances under which they were used) : and that from the 
above and other threats used by the said A. B. towards the said 
C. 1)., he, the said C. 1)., is afraid that the said A. B. will do 
him some bodily injury, and therefore prays that the said A ,B. 
may lie required to find sufficient sureties to keep the peace and 
be of good behaviour towards him, the said C. It. : and the said 
C.D. also says that he does not make this complaint against nor 
require such sureties from the said A. B. from any malice or 
ill-will, but merely for the preservation of his person from 
injury.

Form XXX —

FORM OF RECOGNIZANCE FOR THE SESSIONS.

Canada,
County of , ]
Province of , f

Be it remembered that on the day of , in the
year , A. B„ of , (labourer), L If., of ,
(grocer), and X. O., of , (butcher), personally came
before (vs) the undersigned (two) justices of the peace for the 
county of , and severally acknowledged themselves to
owe to our Lord the King the several sums following, that is to 
sav: the said A. B. the sum of , and the said L. M.
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and N. O. the sum of , each, of good and lawful money
of Canada, to be made and levied of their goods and chattels, 
lands and tenements respectively, to the use of our said Lord 
the King, his heirs and successors, if he, the said A. B., fails in 
the condition endorsed (or hereunder written).

Taken and acknowledged the day and year first above men
tioned, at before us.

J. S.,
J. T,

J. P.’s, (Name of County.)
The condition of the within (or above) written recognizance 

is such that if the within bound A. B. (of, etc.,) appears at the 
next Court of General Sessions of the Peace, (or other court 
discharging the functions of the Court of General Sessions), to 
be holden in and for the said county of , to do and
receive what is then and there enjoined him by the court, and in 
the meantime * keeps the peace and is of good behaviour towards 
llis Majesty and bis liege people, and specially towards C. I), 
(of, etc.), for the term of now next ensuing, then the
said recognizance to lie void, otherwise to stand in full force and 
virtue.

* The words lietween the asterisks * * to be used only where 
the principal is required to appear at the sessions or such other 
court.

Form YYY.—

FORM OF COMMITMENT IN DEFAULT OF SURETIES.

Canada,
Province of , )
County of , j
To all or any of the other peace officers in the county of ,

and to the keeper of the common gaol of the said county, 
at , in the said county.

Whereas on the day of (instant), complaint
on oath was made before the undersigned (or J. T... Esquire, a 
justice of the peace in and for the said county of , by
C. T)., of , in the said county, (labourer), that A. B..
of (etc.), on the day of , at aforesaid, did
threaten (etc., foliote to the end of complaint, as in farm ahore, 
in the past tense, then): And whereas the said A. B. was this

54—CRIM. CODE.
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duy brought and apjieaied before me, the said justice (or J. L, 
Esquire, a justice of the peace in and for the said county of 

), to answer unto the said complaint ; and having 
been required by me to enter into his own recognizance in the 
sum of , with two sufficient sureties in the sum of

, each. * as well for his appearance at the next General 
Sessions of the Peace (or other court discharging the functions 
of the Court of General Sessions, or as ihc case may be), to be 
held in and for the said county of , to do what shall be
then and there enjoined him hv the court, as also in the mean
time * to keep the jteaee and be of good behaviour towards Ilis 
Majesty and his liege ]teople, and especially towards the said 
C. I)., has refused and neglected, and still refuses and neglects, 
to find such sureties : These are, therefore, to command you, 
and each of you, to take the said A. B.. and him safely to convey 
to the (common gaol) at aforesaid, and there to deliver
him to the kee]xu- thereof, together with this precept : And I 
do hereby command you, the said keeper of the said (common 
gaol), to receive the said A. B. into vour custody in the said 
(common gaol), there to imprison him until the said next 
General Sessions of the Pence (or the next term or sitting of the 
said court discharging the functions of the Court of General 
Sessions, or as the case may be), unless he, in the meantime, 
finds sufficient sureties as well for his appearance at the said 
Sessions (or court) as in the meantime to keep the peace as 
aforesaid.

Given under my hand and seal, this day of ,
in the year , at .in the county aforesaid.

•T. S., [seal.]
J. P., (Name of County.)

* The words lietween the asterisks * * to be used when the 
recognizance is to he so conditioned.

The justice of the peace must fix the amount of the recognizance to be 
given. \ justice’i order that the seemed give security to keep the pesee 
for one year, but not fixing any amount nor a term of imprisonment, in 
default, will not support a commitment thereunder. A warrant of com
mitment under this section and Form YYY can only be issued after the 
defendant’s refusal or neglect to furnish the required security, proved and 
recorded subseqently to the order requiring the security, and it must recite 
such refusal or neglect. Re John Doe (1893), 3 Can. Cr. Cas. 370 (Que.).

A warrant of commitment by a justice under sub-section 4 for default in 
finding sureties to keep the peace must shew on its face that the complain
ant feared bodily injury because of the defendant’s threat, and that the 
complaint was not made nor sureties required by the complainant from any 
malice or ill-will, but merely for the preservation of his person from injury. 
Code Form WWW: R. v. John McDonald (1897), 2 Can. Cr. Cas. 64.



Faut LXV. Sureties and Fines. [$M0] 851

Threats verbally made to burn the complainant's buildings are not 
indictable under the Code, and give rise only to proceedings to force the 
offender to give security to keep the peace. Ex parte Welsh 1*98), Can. 
Cr. Cas. 36 (<jue.).

#80 Proceedings for not finding sureties to keep 
the peace.—Whenever any (mthoii who has been required to 
enter into a recognizance with sureties to keep the peace and be 
of good behaviour has, on account of his default therein, re
mained imprisoned for two weeks, the sheriff, gaoler or warden 
shall give notice, in writing, of the facts to a judge of a superior 
court, or to a judge of the county court of the county or district 
in which such gaol or prison is situate, and in the cities of 
Montreal and Quebec to a judge of the sessions of the peace for 
the district, or, in the North-West Territories to a stipendiary 
magistrate—and such judge or magistrate may order the dis
charge of such person, thereupon or at a subsequent time, upon 
notice to the complainant or otherwise, or may make such other 
order as he sees fit, respecting the number of sureties, the sum in 
which they arc to be bound and the length of time for which 
such person may lie bound. R.S.C. c. 181. s. "i : fil V., c. 47, 
s. 2.
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PART LXVI.

DISABILITIES.
Sect.
961. Consequences of conviction of public official.

!Kl I Consequences of conviction of public official.
—If any person hereafter convicted of treason or any indictable 
offence for which he is sentenced to death, or imprisonment for 
a term exceeding five years, holds at the time of such conviction 
anv office under the Crown or other public employment, or is 
entitled to any pension or superannuation allowance payable by 
the public, or out of any public fund, such office or employment 
shall forthwith become vacant, and such pension or superannua
tion allowance or emolument shall forthwith determine and 
cease to be payable, unless such person receives a free pardon 
from His Majesty, within two months aftm such conviction, or 
before the filling up of such office or employment, if given at a 
later period : and such person shall become, and (until he suffers 
the punishment to which he is sentenced, or such other punish
ment as by competent authority is substituted for the same, or 
receives a free pardon from His Majesty) shall continue thence
forth incapable of holding any office under the Crown, or other 
public employment, nr of being elected, or sitting, or voting, as 
a member of either House of Parliament, or of exercising any 
right of suffrage or other parliamentary or municipal franchise. 
83-34 V. (T.K.) c. 23. s. 2.

2. The setting aside of a conviction by competent authority 
shall remove the disability herein imposed.
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PAHT LXVII.

PUNISHMENTS ABOLISHED.

Sect.
962. Outlawry.
965. Solitary confinement—pillory. 
964. Deodand.
966. Attainder.

IMi'i. Outlawry.—Outlawry in criminal cases is abolished.

963. Solitary confinement ; pillory,—The punish
ment of solitary confinement or of the pillory shall not be 
awarded by any court R.S.C. c. 181, s. 34.

964 Deodand.—There shall he no forfeiture of any 
chattels, which have moved to or caused the death of any human 
being, in respect of such death. lt.S.C. c. 181, s. 35.

96.V Attainder.—From and after the passing of this Act 
no confession, verdict, inquest, conviction or judgment of or for 
any treason or indictable offence or felo de se shall cause any 
attainder or corruption of blood, or any forfeiture or escheat: 
Provided that nothing in this section shall affect any fine or 
penalty imposed on any person by virtue of his sentence, or any 
forfeiture in relation to which sjteeial provision is made by any 
Act of the Parliament of Canada. 33-3f V. (TT.K.) c. 23, 
es. 1, 6 and 5.
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PART LIVIH.

PARDONS.
Sei t.
900. Pardon by the Crown.
907. Commutation of sentence.
90,s. Undergoing sentence equivalent to a pardon.
909. Satisfying judgment.
970. Royal prerogative.
971. Conditional release of first offenders in certain cases.
972. Conditions of release.
973. Proceeding on default of recognizance.
97!h Interpretation.

iKKi Pardon by Crown. -The Crown may extend the 
royal mercy to any person sentenced to imprisonment by virtue 
of any statute, although such person is imprisoned for non
payment of money to some person other than the Crown.

2. Whenever the Crown is pleased to extend the royal mercy 
to any offender convicted of an indictable offence punishable 
with death or otherwise, and grants to such offender either a 
free or a conditional pardon, by warrant under the royal sign 
manual, countersigned by one of the principal Secretaries of 
State, or by warrant under the hand and seal-at-arms of the 
Governor-General, the discharge of sueh offender out of custody, 
in ease of a free pardon, and the performance of the condition in 
the ease of a conditional pardon, shall have the effect of a pardon 
of sueh offender, under the great seal, as to the offence for which 
sueh pardon has been granted ; but no free pardon, nor any 
discharge in consequence thereof, nor any conditional pardon, 
nor the performance of the condition thereof, in any of the eases 
aforesaid, shall prevent or mitigate the punishment to which 
the offender might otherwise be lawfully sentenced, on a subse
quent, conviction for any offence other than that, for which the 
pardon was granted. R.fi.G. c. 181, ss. 38 and 3!t.

Pardon.]—There is an essentiel difference between perdons, ne univers
ally understood, and the remission or commutation of a term of imprison
ment. nr of a pecuniary mulct. The discharge of a prisoner from further 
endurance of his sentence, which may occur for varions cogent reasons, 
cannot properlv be looked upon or described ns a pardon. Per Ragarty, 
ry.T.O.. in Attôrnev-fïenernl for Canada v. Attorney-General of Ontario 
( 1S9C), m Out. App. 31,85.
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The term of imprisonment in pursuance of any sentence runs from the 
day of the passing of such sentence, without interruption, except when 
especially provided otherwise by law. Sec. 965 (7).

The license issued under the authority of the Ticket of Leave Acts, and 
by which a convict while undergoing a term of imprisonment in penitentiary 
is conditionally allowed at large, may be revoked by the Governor-* ieneral 
either with or without cause assigned. R. v. Johnson (1901), 4 Can. Cr. 
Gas. 178 ((jue.).

But the revocation by the Crown, without cause assigned, of such license 
works no interruption in the running of the sentence, which shall terminate 
at the same time as if such license had never been granted. Ibid.

Tick*I of leave.] —The Ticket of Leave Acts, Statutes of Canada, 1899, 
ch. 49, and 1900, oh. 48, providing for the conditional liberation of convicts 
in certain cases, enact us follows:

(1) License to beat large.] — It shall lie lawful for the Governor-General 
by an order in writing under the hand and seal of the Secretary of State to 
grant to any convict under sentence of imprisonment in a penitentiary a 
license to be at large in Canada, or in such part thereof as in such license 
shall be mentioned, during such portion of his term of imprisonment, and 
upon such conditions in all respects as to the Governor General may seem 
fit; and the Governor-Geneial may from time to time revoke or alter such 
license by a like order in writing.

(2) Effect of license.]—So long as such license continues in force and 
unrevoked such convict shall not be liable to be imprisoned by reason of his 
sentence, but shall be allowed to go at large according to the terms of such 
license.

(:t) Effect of revocation ami procenlings thereon.] If any such license is 
revoked it shall be lawful for the Governor General by warrant under the 
hand and seal of the Secretary of State to signify to the Commissioner of 
the Dominion Police at Ottawa that such license has been revoked, and to 
require the said commissioner to issue his warrant under his hand and seal 
for the apprehension of the convict to whom such license was granted, and 
the said commissioner shall issue his warrant accordingly, and such war
rant shall and may lie executed by the constable to whom the same is given 
for that purpose in any part of Canada, and shall have the same force and 
effect in all parts of Canada as if the same had been originally issued or 
subsequently endorsed by a justice or other lawful authority having juris
diction iu the place where the same is executed, and such convict, when 
apprehended under such warrant, shall be brought ns soon as con
veniently may bo before a justice of the peace of the county in which the 
same is executed, and such justice shall thereupon make out his warrant 
under his hand and seal for the recommitment of such convict to the peni
tentiary from which he was released by virtue of the said license, and such 
convict shall be so recommitted accordingly, and shall thereupon be 
remitted to his original sentence, and shall undergo the residue thereof as 
if such license had been not granted.

Provided that if the place where such convict is apprehended is not within 
the province, territory or district for which such penitentiary is the peniten
tiary, such convict shall be committed to the penitentiary for the province, 
territory or district within which he is so apprehended and shall there 
undergo the residue of his sentence.

(4) Form of license.]— A license under sec. 1 may be in the Form A in 
the schedule to this Act, or to the like effect, or may, if the Governor- 
General thinks proper, be in any other form different from that given in the 
schedule which he may think it expedient to adopt, and contain other and 
different conditions.
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2. A copy of any conditions annexed to any such license, other than the 
conditions contained in Form A, shall lie laid before both Houses of Par
liament within twenty-one days after the making thereof, if Failiament be 
then in session, or if not, then within fourteen days after the commence
ment of the next session of Parliament.

(5) Conviction to forfeit license. ]— If any holder of a license under this Act 
is convicted of any indictable offence his license shall be forthwith forfeited.

(0) Holder of license to notify his address and all changes thereof.]—Every 
holder of such a license who is at large in Canada shall notify the place of 
his residence to the chief officer of police or the sheriff of the city, town, 
county or district in which he resides, and shall, whenever he changes such 
residence within the same city, town, county or district, notify such change 
to the said chief officer of police or sheriff, and whenever he is about to 
leave a city, town, county or district he shall notify such his intention to 
the chief officer of police or sheriff of that city, town, county or district, 
stating the place to which he is going, and also, if required, and so far as 
is practicable, his address at that place, and whenever he arrives in any 
city, town, county or district lie shall forthwith notify his place of residence 
to the chief officer of police or the sheriff of such last-mentioned city, town, 
county or district.

2. Every male holder of such a license shall, once in each month, report 
himself at such time ns may be prescribed by the chief officer of police or 
sheriff of the city, town, county or district in which such holder may be, 
either to such chief officer or sheriff himself, or to such other person as he 
may direct, and such report may according as such chief officer or sheriff 
directs be required to be made personally or by letter.

3. If any person to whom this section applies fails to comply with any of 
the requirements of this section, he shall in any such case lie guilty of an 
offence against this Act, unless he proves to the satisfaction of the court 
before whom he is tried, either that being on a journey he tarried no longer 
in the place in respect of which he is charged with failing to notify his 
place of residence than was reasonably necessary, or that, otherwise, he 
did his best to act in conformity with the law; and on summary conviction 
of such offence he shall be liable in the discretion of the justice either to 
forfeit his license or to imprisonment with or without hard labour for a term 
not exceeding one year.

4. The (lovernor-tieneral may, by order under the hand of the Secretary 
of State, remit any of the requirements of this section either generally or 
in the case of any particular holder of a license.

(7) Offences with respect to license.]—Any holderof a license under this 
Act who—

(a) fails to produce the same whenever required so to do by any judge, 
police or other magistrate or justice of the peace before whom he may be 
brought charged with any offence or by any pence officer in whose custody 
he may be, and fails to make any reasonable excuse for not producing the 
same: or

(/>) breaks any of the other conditions of his license by an act which is 
not of itself punishable either upon indictment or upon summary conviction 
is guilty of an offence, upon summary conviction of which he shall be liable 
to imprisonment for three months with or without hard labour.

(8) Arrest without warrant in certain cases.] — Any peace officer may take
Into euetody without warrant any convict whole the holderof euchallcenee.

(a) whom he reasonably suspects of having committed any offence, or
(h) if it appears to such peace officer that such convict is getting his 

livelihood by dishonest means:
and may take him before a justice to be dealt with according to law.
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2. If it appears from the facts proved before the justice that there are 
reasonable grounds for believing that the convict so brought before him is 
getting his livelihood by dishonest means such convict shall be deemed guilty 
of an offence against this Act, and his license shall be forfeited.

3. Any convict so brought before a justice of the peace may be convicted 
of getting his livelihood by dishonest means although he has been brought 
before the justice on some other charge, or not in the manner provided for 
in this section.

(U) Certificate of conviction.]—When any holder of a license under this 
Act is convicted of an offence punishable on summary conviction under this 
or any other Act the justice or justices convicting the prisoner shall forth
with forward by post a certificate in the form li in the schedule to this Act 
to the Secretary of State, and thereupon the license of the said holder may 
be revoked in manner aforesaid.

(10) Conviction and sentence to remain in fora . The conviction and sen
tence of any convict to whom a license is granted under this Act shall be 
deemed to continue in force while such license remains unforfeited and 
unrevoked, although execution thereof is suspended.

(11) Further imprisonment when license forfeited.]—When any such license 
as aforesaid is forfeited by a conviction of an indictable offence or other 
conviction, or is revoked in pursuance of a summary conviction or other
wise, the person whose license is forfeited or revoked shall, after undergoing 
any other punishment to which he may be sentenced for any offence in con
sequence of which his license is forfeited or revoked, further undergo a 
term of imprisonment equal to the portion of the term to which he was 
sentenced that remained unexpired at the time his license was granted, and 
shall for the purpose of undergoing such last mentioned punishment be 
removed from the jail or other place of confinement in which lie is, if it be 
not a penitentiary, to a penitentiary by warrant under the hand and seal 
of any justice having jurisdiction at the place where he is confined : and if 
he is confined in a penitentiary shall undergo such term of imprisonment 
in that penitentiary, and in every case such convict shall be liable to be 
dealt with in all respects as if such term of imprisonment had formed part 
of his original sentence.

(12) Administration of statute.] It shall be the duty of the Minister of 
Justice to advise the Governor General upon all matters connected with or 
affecting the administration of this Act.

SCHEDULE.

Form A.

License.
Ottawa,.................... day of..........19___

His Excellency the Governor-General is graciously pleased to grant to
............................................who was convicted of........................at the....................
for the......................on the.............................................. , and was then and there
sentenced to imprisonment in the........................ penitentiary for the term of
............................... and is now confined in the ....................................... , license
to be at large from the day of his liberation under this order during the
remaining portion of his term of imprisonment, unless the said.....................
.......... shall before the expiration of the said term be convicted of an indict
able offence within Canada, or shall be summarily convicted of an offence 
involving forfeiture, in which case such license will be immediately for
feited by law, or unless it shall please His Excellency sooner to revoke or 
alter such license.
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This license is given subject to the conditions endorsed upon the same 
upon the breach of any of which it will be liable to be revoked whether 
such breach is followed by a conviction or not.

And His Excellency hereby orders that the said.......................................
....................................be set at liberty within thirty days from the date of
this order.

Given under ray hand and seal
at............... the................. \
day of....................  19.... ) Secretary of State.

CONDITIONS.

1. The holder shall preserve his license and produce it when called upon 
to do so by a magistrate or a peace officer.

2. He shall abstain from any violation of the law.
3. He shall not habitually associate with notoriously bad characters, such 

as reputed thieves and prostitutes.
4. He shall not lead an idle and dissolute life without visible means of 

obtaining an honest livelihood.
If his license is forfeited or revoked in consequence of a conviction for 

any offence lie will be liable to undergo a term of imprisonment equal to the
portion of his term of...................... years which remained unexpired when
his license was granted, viz. the term of...................... years.

Form It.

FORM OF CERTIFICATE OF CONVICTION.

1 do hereby certify that A. B., the holder of a license under the Act to 
provide for the conditional liberation of Penitentiary Convicts was on the
................................day of..................................  in the year..........  duly
convicted by and before................................ of the offence of.....................
and sentenced to.......................................

J. P., Co..........................

The Ticket of Leave Amendment Act, 1900 (Statutes of Canada, 03-64 
Viet., ch. 48), is as follows:

(1) Convicts in gaols. -The provisions of eh. 49 of the statutes of 1899, 
intituled an Act to provide for the conditional liberation of penitentiary 
convicts, shall apply to all persons convicted of any offence and being 
under sentence of imprisonment in any gaol or other public or reformatory 
prison ; and the Governor-General may grant to any person so convicted 
and being under imprisonment in any gaol or other public or reformatory 
prison a license to be at large in Canada upon the like terms and conditions 
as are by the said Act prescribed and authorized with respect to penitentiary 
convicts.

(2) The said Act and this Act may be cited respectively as the Ticket of 
Leave Act, 1899, and the Ticket of Leave Amendment Act, 1900, and may 
be cited collectively as the Ticket of Leave Acts.

Release of first offenders in certain —See Code, sec. 971.
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Ml. Commutation of sentence.—The Crown may 
commute the sentence of death passed upon any person convicted 
of a capital offence to imprisonment in the penitentiary for life, 
or for any term of years not less than two years, or to imprison
ment in any gaol or other place of confinement for any period 
less than two years, with or without hard labour ; and un instru
ment under the hand and seal-at-arms of the Governor-General, 
declaring such commutation of sentence, or a letter or other 
instrument under the hand of the Secretary of State or of the 
Under-Secretary of State, shall he sufficient authority to any 
judge or justice, having jurisdiction in such case, or to any 
sheriff or officer to whom such letter or instrument is addressed, 
to give effect to such commutation, and to do all such things and 
to make such orders, and to give such directions, as are requisite 
for the change of custody of such convict, mid for his conduct 
to and delivery at such gaol or place of confinement or peni
tentiary, and his detention therein, according to the terms on 
which his sentence has been commuted. R.S.C. c. 181, s. 40.

The power of commuting uud remitting sentences for offences against 
the laws of the Province (Ontario), or offences over which the legislative 
authority of the Province extends, which l>y the terms of the Act 51 Viet., 
ch. f> (Ont.), is included in the powers which were vested in or exercisable 
by the governors or lieutenant-governors of the several provinces before 
Confederation, and are now by that Act vested in and exercisable by the 
Lieutenant-Governor of this Province, does not affect offences against crim
inal laws which are the subject of Dominion legislation, but refers only to 
offences within the jurisdiction of the Provincial Legislature, and in that 
sense the Act is intra vires the Provincial Legislature. Attorney-General 
for Canada v. Attornev-General for Ontario (1892), 19 Ont. App. 31 ; 23 
Can. S.C.R. 458.

1M18 Undergoing sentence equivalent to a pardon.
—When any offender has been eonvieted of an offenee not 
punishable with death, and has endured the punishment to 
whieh sueh offender was ad judged,—or if sueh offence is punish
able with death and the sentence has been commuted, then if 
such offender has endured the punishment to which his sentence 
was commuted,—the punishment so endured shall, as to the 
offence whereof the offender was so convicted, have the like effect 
and consequences as a pardon under the great seal : but nothing 
herein contained, nor the enduring of such punishment, shall 
prevent or mitigate any punishment to which the offender might 
otherwise be lawfully sentenced, on a subsequent conviction for 
any other offence. R.S.C. c. 181, s. 41.
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•<»•■ Satisfying judgment.—When any person convicted 
of any oifence has paid the sum adjudged to be paid, together 
with costs, if any, under such conviction, or has received a 
remission thereof from the Crown, or has suffered the imprison
ment awarded for non-payment thereof, or the imprisonment 
awarded in the first instance, or has been discharged from his 
conviction by the justice of the peace in any case in which such 
justice of the peace may discharge such person, he shall be re
leased from all further or other criminal proceedings for the 
same cause. R.S.C. c. 181, s. 42.

9?V. Royal prerogative.—Nothing in this part shall in 
any manner limit or affect Ifis Majesty’s royal prerogative of 
mercy. I!.S.( . c. 181, i. i:i.

(Amendment of 1900.)
•II. Release on suspended sentence.—In any case 

in which a person is convicted before any court of any offence 
punishable with not more than two years’ imprisonment and 
no previous conviction is proved against him, if it appears to 
the court before which he is so convicted, that, regard being 
had to the age, character, and antecedents of the offender, to the 
trivial nature of the offence, and to any extenuating circum
stances under which the offence was committed, it is expedient 
that the offender l>e released on probation of good conduct, the 
court may, instead of sentencing him at once to any punishment, 
direct that lie he released on his entering into a recognizance, 
with or without sureties, and during such period as the court 
directs, to appear and receive judgment when called upon, and 
in the meantime to keep the peace and he of good behaviour.

2. Where the offence is punishable with more than two years’ 
imprisonment the court shall have the same power as aforesaid 
with the concurrence of the counsel acting for the Crown in the 
prosecution of the offender.

8. The court, may, if it thinks fit, direct that the offender 
shall pay the costs of the prosecution, or some portion of the 
same, within such period and bv such instalments as the court 
directs.

The former see. 071 enacted that in the case of an offence “ punishable 
with not more than two years' imprisonment " (that is, two years being the 
maximum punishment for the offence) the court might under certain cir
cumstances and on certain conditions, instead of sentencing the offender at 
once, direct his release on probation of good conduct. Previous to the 
statutory enactment the court had this power in the case of offences with-
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out the restriction as to two years. The power of releasing on a suspended 
sentence in the case of an offence punishable (as a maximum) with more 
than two years’ imprisonment is reinstated by the addition of sub-sec. 12, 
but with the proviso that the prosecuting counsel concur.

Sub-sec. 3, supra, is the former sub-sec. 2 re-numbered.
Another change made is the substitution in the first sub-section of the 

word “ age ” for “ youth ” in the recital of the circumstances having regard 
to which the power of conditional release is to be exercised.

See also sec. 960 and the note to same.

!»V4. Conditions of release. -The court, before direct
ing the release of an offender under the next preceding section, 
shall be satisfied that the offender or his surety has a fixed place 
of abode or regular occupation in the county or place for which 
the court acts, or in which the offender is likely to live during 
the period named for the observance of the conditions. 52 V., 
c. 44, s. 4.

t»j:t Proceeding on default of recognizance. If a
court having power to deal with such offender in respect of his 
original offence or any justice of the peace is satisfied bv infor
mation on oath that the offender has failed to observe any of the 
conditions of his recognizance, such court or justice of the peace 
may issue a warrant for his apprehension.

2. An offender, when apprehended on any such warrant, 
shall, if not brought forthwith before the court having power to 
sentence him, lie brought liefore the justice issuing such warrant 
or before some other justice in and for the same territorial 
division, and such justice shall either remand him by warrant 
until the time at which he was required bv his recognizance to 
appear for judgment, or until the sitting of a court having 
power to deal with his original offence, or admit him to bail 
(with a sufficient surety) conditioned on his appearing for 
judgment.

3. The offender when so remanded may lie committed to a 
prison, either for the county or place in or for which the justice 
remanding him nets, or for the county or place where he is hound 
to appear for judgment; and the warrant of remand shall order 
that he be brought before the court before which he was bound 
to annenr for judgment, or to answer as to his conduct since his 
release. 52 V., c. 44, a. 3.

Where the jury convicted the defendant and the verdict was recorded 
and tiie offender was, by order of the court, released on bail to appear for 
judgment, it is only upon motion by the Crown that the recognizance of the 
defendant anti his hail can be estreated in Ontario or that judgment can he 
moved against the offender. R. v. Young (1901 ), 4 Can. Cr. Cas. f>80 (Ont.).
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A contract by the accused to indemnify a surety against liability under 
his recognizance is illegal ; but where a deposit of money is made by the 
accused with the surety by way of indemnity, the accused cannot recover it 
back. Herman v. .lenchner, 18 tj.K.l). 561.

1IÎ-I Interpretation. In tlie three next preceding nee- 
done the expression “ court ” means and includes any superior 
court of criminal jurisdiction, any “ judge ” or eourt within the 
meaning of Part LV., and any “ magistrate ” within the mean
ing of Part LVI. of tliis Aet. .12 V., c. 44, s. 1.



TITLK IX.
ACTIONS AGAINST PERSONS ADMIN 1STKHING 

THE CRIMINAL LAW.
Sect.
976. Time and place of action.
976. Notice of action.
977. Defence.
978. Tender or payment into court.
979. Costs.
98U. Other remedies saved.

ÎI7.V Time and place of action. Every action and
prosecution against any person for anything purporting to be 
done in pursuance of any Act of the Parliament of ( anada 
relating to criminal law, shall, unless otherwise provided, be 
laid and tried in the district, county or other judicial division, 
where the act was committed, and not elsewhere, and shall not 
be commenced except within six months next after the act com
mitted. R.S.C. e. 185, s. 1.

11 HI Notice of action.—Notice in writing of such 
action and of the cause thereof, shall he given to the defendant 
one month at least before the commencement of the action. 
R.S.C. c. 185, s. 2.

The statute, 13 (îeo. II., eh. 18, see. 5, imperatively requires that notice 
of an application for a certiorari be given to the justice or justices by or 
before whom a conviction has been made, to the end that such justice or 
the parties therein concerned may shew cause against the granting of such 
certiorari, and makes the giving of it a condition precedent to the issuing 
of the writ. R. v. McA Ian (1880), 16 IT.C.Q.B. hi'J.

The affidavit of service of notice of motion for a certiorari to remove a 
conviction made by justices of the peace must identify the justices served 
as the convicting justices. Re Lake (1877), 42 U.C.Q.B. 206.

Where an order nisi to quash a conviction has been issued, but before 
service of same upon the informant prosecutor the latter died, the proceed
ings do not lapse and can be properly continued by serving the magistrates, 
and upon quashing a conviction in such a case, no cause of action in respect 
of its illegality survives against the representatives of the deceased inform
ant. R. v. Fitzgerald (1898), 1 Can. Cr. Cas. 420 (Ont.).

ill7. Defence. In any such action the defendant may 
plead the general issue, and give the provisions of this title and 
the special matter in evidence at anv trial had thereupon. 
R.S.O. c. 185, s. 3.
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Î>ÎS Tender or payment into court.—No plaintiff 
shall recover in any such action if tender or sufficient amends is 
made before such action brought, or if a sufficient sum of money 
is paid into court by or on behalf of the defendant after such 
action brought. R.S.C. c. 185, a. 4.

#1# Costa. —If such action is commenced after the time 
hereby limited for bringing the same, or ia brought or the venue 
laid in any other place than as aforesaid, a verdict shall he found 
or judgment shall lie given for the defendant; and thereupon 
or if the plaintiff becomes nonsuit, or discontinues any such 
action after issue joined, or if upon demurrer or otherwise judg
ment ia given against the plaintiff, the defendant shall, in the 
discretion of the court, recover his full costs as lietween aolioitor 
and client, and shall have the like remedy for the same as any 
defendant has by law in other cases ; and although a verdict or 
judgment is given for the plaintiff in any such action, such 
plaintiff shall not have coats against the defendant, unless the 
judge, before whom the trial is had, certifies his approval of the 
action. R.S.C. c. 185, s. 5.

!>HO Other remedies saved. Nothing herein shall pre
vent the effect of any Act in force in any province of Canada, 
for the protection of justices of the peace or other officers from 
vexatious actions for things purporting to he done in the per
formance of their duty. R.S.C. c. 185, s. 6.

Where the justices have a general jurisdiction over the subject matter 
upon which they have issued n warrant of commitment to a gaoler, the 
gaoler is not liable loan action, though their proceedings are erroneous: but 
it is otherwise if the justices were acting wholly out of their jurisdiction. 
Ferguson v. Adams (1848), 5 U.C.Q.B. 194.

A conviction made by a magistrate protects him from an action of tres
pass in respect to the enforcement of the same, so long as it 1ms not been 
eel aside. Gates v. Devenish ( 1849), 6 U.C.Q.B. 260.

in an action against a magistrate for trespass and illegal seizure of goods, 
in order to shew a good justification it is necessary that the defendant should 
give in evidence a conviction not illegal on the face of it, and a warrant of 
distress supported by the conviction, and not on the face of it an illegal 
warrant. In a case where a magistrate’s conviction was for “ wilfully 
damaging, spoiling and taking away six bushels of apples of A.It., whereby 
C.D.committed an injury to thesaid goods and chattelsof the said A.B.” and 
the warrant recited that‘‘judgment was given against C.D. \n a suit of A. B. v. 
C.D. for a misdemeanour in taking apples by force and violence off and from the 
presence of A.B.,” it was held that the conviction did not support the war
rant; and also that neither the conviction nor the warrant contained a 
statement of an offence for which such a conviction could take place. East
man V. Reid 11860), 6 U.C.Q.B. 611.



TITLE X.

REPEAL, ETC.

Sect.
981. Statutes repealed.
982. Forms in schedule one, to he rabid.
983. Application of Act to N.MV.T. and Keewatin.

WN I Statutes repealed.—The several Acts set out and 
described in schedule two to this Act shall, from and after the 
date appointed for the coining into force of this Act, be repealed 
to the extent stated in the said schedule.

(Amendment of 1893.)

2. The provisions of this Act which relate to procedure 
shall apply to all prosecutions commenced on or after the day 
upon which this Act comes into force, in relation to any offence 
whensoever committed. The proceedings in resjiect of any 
prosecution commenced before the said date otherwise than 
under the Summary Convictions Act, shall, up to the time of 
committal for trial, lie continued as if this Act had not been 
passed, and after committal for trial shall be subject to all the 
provisions of this Act relating to procedure so far as the same 
are applicable thereto. The proceedings in respect of any 
prosecutions commenced before the said day, under the Sum
mary Convictions Act, shall he continued and carried on as if 
this Act had not been passed.

By an express provision contained in sec. 2 the Code did not come in force 
until the 1st of July, 189:i.

35—CRIM. CORE.
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SCHEDULE TWO.

Acts Repealed.

RepealRepealed
Title.

C.S.L.C. 

R. S. C.,

c. 10

c. 32 
84 
86

Act resjiecting seditious and unlawful As- Secs. 1, 2, 3 & 4. 
sociations ana oaths.
Act respect ing i he < îustoms.
Act respecting the Inland Revenue.
Act respecting the Postal Service.

Sec. 213.

6f> An

141
it:.
146 An

147 An 

14S An

149 An

150 An 
152 An

Secs. 98 & 99. 
[Secs. 70 to 81, 83, 

84. 88, 90, 91,
I 96.103,107,110 

& 111.

Act resecting (iovernment Railways. [Sec. 62.
Act res|>ecting the Militia and Defence of Sec. 109.
Canada.
Act respecting Indians. ;Secs. 106(s.s. 2) &in.
Act resiiecting Immigration and Immi- Sec. 37. 
grants.
Act resjiecting Wrecks, Casualties and Secs. 35 to 37 
Salvage.
Act res|iecting Extra-judicial oaths. Secs. 1 & 2 
Act resiiecting Accessories. The whole Act.
Act respecting Treason and other offences The whole Act, ex- 
against the King’s authority. ceptSecs. 6 & 7.
Act resiiecting Riots, unlawful assemblies The whole Act. 
and breaches of the jieaee.
Act resiiecting the improper use of fire 
arms and other weaiions.
Act resecting the seizure of arms kept for 
dangerous pur|ioses.
Act respecting Explosive Substances.
Act resjiecting the preservation of peace 
at Public Meetings.

153 An Act resiiecting Prize-fighting.

154 An Act respecting Perjury.

155 An Act resjiecting Escapes and Rescues.
156 An Act resjiecting offences against Religion
157 An Act respecting offences against Public 

Morals and Public Convenience.

158 An Act respecting Gaming-houses.

159 An

160 An

161 An

The whole Act, 
except Sec. 7.

Thewhole Act, ex
cept Secs. 5 & 7.

The whole Act.
The whole Act, 

except Secs. 1, 
2 & 3.

The whole Act, 
except Secs. 6, 
7 X lu.

The whole Act, 
except Sec. 4.

The whole Act.
The whole Act.
The whole Act, 

except Sec. 8, 
(s.s. 4, thereof).

The whole Act, 
except Secs. 9 
X I".

The whole Act.Act resjiecting Lotteries, Betting and 
Pool-selling.
Act resiiecting Gambling in public con- The whole Act. 
voyances.
Act resiiecting offences relating to the The whole Act. 
Law of Marriage.
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Repealed. Title.
Extkst

“ 162 An Act respecting offences against the Person. The whole Act.
163 An Act respecting Libel. The whole Act,ex

cel it Secs. 6 & 7.
“ 164 An Act resjiecting Larceny and similar offences. The whole Act.
“ 16Ô An Act respecting Forgery. The whole Act.
“ 167 An Act res|>ecting offences relating to the Coin. The whole Act, 

except Secs. 26 
& 29 to 34 in
clusive.

“ IÜ81A11 Act respecting malicious injuries to Pro- The whole Act.

“ 169 An Act resjiecting offences relating to the The whole Act,
Army and Navy. except Sec. 9.

“ 171 An Act respecting the protection of I’rojierty 
of Seamen in the Navy.

The whole Act.

“ 172 An Act res|>ecting Cruelty to Animals. The whole Act, 
excejit Sec. 7.

“ 173 An Act respecting Threats, Intimidation and The whole Act,ex-
other offences. excejit Sec. 12 

(a... 8).
“ 174 An Act resjiecting Procedure in Criminal 

Cases.
The whole Act.

“ 176 An Act resjiecting the summary administration 
of Criminal Justice.

The whole Act.

“ 177 A11 Act respecting Juvenile Offenders. The whole Act.
“ 178 An Act resjiecting summary jiroceedings 

before Justices of the Peace.
The whole Act.

“ 179 An Act resjiecting Recognizances. The whole Act.
“ iso A11 Act resjiecting Fines and Forfeitures. The whole Act.
“ 181 A11 Act respecting Punishments, Pardons and 

the Commutation of Sentences.
The whole Act.

“ 185 An Act resjiecting Actions against jiersons 
administering the Criminal Law.

The whole Act.

50*01 V., c. 33 An Act to amend the Indian Act. Sec. 11.
“ 45 An Act resjiecting Public Stores. The whole Act.
“ 46 An Act resjiecting the conveyance of liquors 

on board His Majesty’s Ships in Canadian 
Waters.

The whole Act.

“ 48 An Act to amend the Act resjiecting offences 
against Public Morals and Public Con 
venienee.

The whole Act.

“ 49 An Act to amend the Revised Statutes 
Chapter one hundred and seventy-three 
resjiecting Threats, Intimidation ant 
other offences.

The whole Act.

“ 60 An Act to amend the Law resjiecting Pro The whole Act. 
cedure in Criminal Cases.

SI V., c. 21 An Act resjiecting Railways. Sec. 297.
“ 40 An Act respecting the advertising of Counter The whole Act. 

feit Money.
“ 41 An Act to amend the Law relating to Fraudu The whole Act,

lent Marks on Merchandise. except Sees. 15,
18 * 22,16 * 23.

“ 42 An Act respecting gaming in Stocks and The whole Act. 
Merchandise.
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Repealed. Title.
Extent

Repeal.

“ 43 An Act further to amend the Law resecting 
Procedure in Criminal Cases.

The whole Act.

“ 44 An Act further to amend The Criminal Pro
cedure Act.

The whole Act.

" 45 An Act to amend Chapter one hundred and 
seventy-eight of the Revised Statutes of 
Canada : Tht Summary Conviction* Act.

The whole Act.

“ 47 An Act to amend the Revised Statutes of 
Canada, Chapter one hundred and eighty 
one, resjiecting Punishments, Pardons and 
the Commutation of Sentences.

The whole Act.

52 V.,o. 22 An Act to amend the Revised Statutes, 
Chapter seventy-seven, resjiecting the 
safety of Ships.

Sec. 3.

“ 25 An Act to amend the Revised Statutes 
respecting the North-West Mounted 
Police Force.

Sec. 4.

“ 40 An Aet respecting Rules of Court in relation 
to Criminal Matters.

The whole Act.

'1 41 An Act for tlie jirevuntioii nini suppression ofjThe whole Act,ex-
Combinations formed in restraint of Trade. I cept Secs. 4 A 5. 

“ 42 An Act respecting Corrupt Practices in Muni- The whole Act.
cipal Affairs.

“ 44 An Act to permit the conditional release of The whole Act.
first offenders in certain cases.

“ 45 An Act to amend The Summary Conviction* The whole Act.
Act, Chapter one hundred and seventy- 
eight of the Revised Statutes, and the 
Act amending the same.

“ 46 An Act to amend The. Summary Tried* Act. The whole Act.
“ 47 An Act to make further provision resiiecting The whole Act.

the Sjieedy Trial of certain Indictable!
Offences.

53 V., c. 10 An Act to prevent the disclosure of official The whole Act. 
documents and information.

“ 31 An Act resiiecting Banks and Banking. Sec. 63.
“ 37 An Act further to amend the Criminal Law. The whole Act,

except Secs. 1, 
I 2, 32, to end.

“ 3H An Act to 'unend the Public Stores Act. The whole Act.
54-55 V., c. 23 An Act respecting Frauds upon the Govern- The whole Act.

JlS'f. Forms in schedule 1 to be valid.—The several 
forms in schedule one to this Act, varied to suit the ease or 
forms to the like effect, shall lie deemed good, valid and sufficient 
in law.

A similar provision was contained in the statute 32-33 Viet., eh. 30, and 
it was held by Taylor. J., of the Manitoba Court of Queen’s Bench that 
they were not imperative. R. v. Connor (1885), 2 Man. R. 235, 1 Terr. 
L.R. 4.

The several forms referred to will be found distributed under the 
sections to which they respectively relate. See title “ Forms ” in Index.
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!»S3 Application of Act.—The provisions of tliis Act 
extend to and are in force in the North-West Territories and the 
District of Keewatin, except in so far as they are inconsistent 
with the provisions of the North-West Territories Act or The 
Keewatin Act and the amendments thereto.

2. Nothing in this Act shall affect any of the laws relating 
to the government of Ills Majesty’s land or naval forces.

3. Nothing herein contained shall affect the Acts and parts 
of Acts in the appendix to this Act. And in construing such 
parts reference may la- had to the rejienleil portions of the Acts 
of which respectively they form parts, as well ns to any sections 
of this Act which have lieen substituted therefor, or which deal 
with like matters.

APPENDIX.

The following are the Acts ami parts of Acts» which are not affected by 
the Criminal Code, 1892, set forth in the Appendix thereto. (Reference is 
made in this treatise to the more important of those Acts under the respec
tive sections of the Code which deal with their subject matter) : —

Of li.S.C. (1880), oh. 50 (respecting the North-West Territories), 
sec. 101.

Of li.S.C. ch. 140 (Treason, etc.), secs. 0 and 7.
Of li.S.C. ch. 148 (Firearms), sec. 7.
Of R.S.C. ch. 149 (Seizure of Arms), secs. 5 and 7.
Of li.S.C. ch. 151 (respecting the Peace near Public Works), secs. 1 to 

24 inclusive.
Of li.S.C. ch. 152 (respecting the Peace at Public Meetings), secs. 1, 

■- and 8 •
Of R.S.C. ch. 1511 (Prize-fighting), secs. G, 7 and 10.
Of R.S.C. ch. 154 (Perjury), see. 4.
Of R.S.C. ch. 157 (Public Morals), sub-sec. 4 of sec. 8.
Of R.S.C. ch. 107 (Coin Offences), secs. 20 to 34 inclusive.
Of R.S.C. ch. 109 (Army and Navy), sec. 9.
Of R.S.C. ch. 172 (Cruelty to Animals), sec. 7.
Of 51 Viet., ch. 41 (Merchandise Marks), secs. 15, 10, 18,22, 23.
Of 52 Viet., ch. 41 (Trade Combinations), secs. 4 and 5.
Of 53 Viet., ch. 37 (Criminal Law Amendment), sec. 1; (Escapes 

and Rescues), sec. 2, and 32 to 40 inclusive ; (Industrial Schools and 
Reformatories).

END OF CODE.





Til K CANADA EVIDENCE ACT.

An Act respecting Witnesses ami Evidence. (50 Viet. (Can.), 
c. 01, as amended.)

(Original .1 cl assintnl lo 1st Agi il, isg.'i.)

Her Majesty, by ami with the advice ami consent of the Sen
ate ami House of Commons of Canada, enacts as follows:—

[N.B. When* in tin* original Act passed in the ivigil of IIor Into 
MnjoHty (Jueon Viotorin, reference was made to the (jueeti, the word 
“ King M is now substituted in the text.]

1. Short title.—This Act may he cited as The Canada 
Evidence Act, 1893.

2. Application. — This Act shall apply to all criminal
proceedings, and to all civil proceedings and other matters 
whatsoever respecting which the Parliament of Canada 1ms 
jurisdiction in this behalf.

A coroner's court is a criminal court and is, therefore, one in which the 
evidence would be subject to this Act. A deposition made at a coroner's 
inquest after objection taken under sec. 5 would, therefore, not lie admissible 
in a subsequent criminal proceeding against the witness other than a charge 
of perjury in giving such evidence. See It. v. Ilendershott, L'ti O.K. t!7H; 
H. v. Hopkins (1890), .’12 C.L.J. fi92, Desnoyers, P.M., Montreal.

In a civil action brought to recover from the constable and clerk of the 
peace moneys seized in a common gaming house under the powers conferred 
by sec. 575 of the ('ode, it was held that the rules of evidence in force in 
the province in civil matters applied and not the Canada Kvidenee Act. 
O'Neil v. Attorney-General (181M1), I Can. Cr. Cas. 9011 (Can.), aflirming 
(s.e.), O’Neil v. Tapper, K.il.(j. 4 (].B. 315. Uut it was held also that a 
judgment of forfeiture in a criminal proceeding is not subject to collateral 
attack in a civil action brought to recover the moneys. Ibid.

WITNF.SSK8.

3. No incompetency from crime or interest. A per
son slmll not he incompetent to give evidence by reason of inter
est. or crime.

4. Competency of accused and of wife and husband.
— Every person charged with an offence, and the wife or hus
band, as the ease may he, of the person so charged, shall he a 
competent witness, whether the person so charged is charged 
solely or jointly with any other person. Provided, however,
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that no husband shall be competent to disclose any communica
tion made to him by his wife during their marriage, and no 
wife shall he competent to disclose any communication made to 
her by her husband duriug their marriage.

2. The failure of the person charged, or of the wife or hus
band of such person, to testify, shall not be made the subject 
of comment by the judge or by counsel for the prosecution in 
addressing the jury.

Defemiant m n mtiies*.]—The result of this section is to eiu|iowel (hut 
not to compel) one of two persons jointly indicted to give evidence incrimi
nating the other without the necessity of resorting to the old procedure of 
either taking a plea of guilty or pardoning the prisoner to be called.

When a person on trial claims the right to give evidence on his own 
behalf he comes under the ordinary rule as to cross-examination. He may 
be asked all questions pertinent to the issue, and cannot refuse to answer 
those which may implicate him. k. v. Connors (1893), y K.J.y., 11 Q.B. 
100, 5 Can. Cr. Cas. 70 ((jue.).

Comment on failure to testify.]—Comment by the prosecuting counsel 
before the jury in regpect of the failure of prisoner’s wife to testify is error 
entitling the prisoner to a new trial. U. v. Corby (1898), 1 Can. Cr. Cas.

The rule is to be applied, notwithstanding a subsequent withdrawal of 
the comment and notwithstanding the judge’s direction to the jury to dis
regard it. The objection is not, waived, because not taken at the time, and 
it is sutllcient if drawn to the attention of the trial judge after the jury have 
retired to deliberate, ibid.

It is the duty of the court to carefully protect the accused from damaging 
insinuations, cunningly devised, which may not in terms invite aconsidern- 
tion of prisoner’s failure to testify but make indirect and covert allusion to 
the defendant’s silence. Dawson v. State (1893), 24 S. W. Hep. 414 (Texas 
App.). So where counsel for the prosecution stated a conversation between 
defendant and a witness, to which the latter had testified, and then 
exclaimed, “ Who has denied itf” such was held to be a comment on 
defendant’s failure to testify, for the defendant was the only person who 
could deny it. Dawson v. State, Ibid. But comment on the failure to 
contradict testimony, where it does not appenr that the accused is the only 
person who can contradict it, is not prohibited. State v. Weddington, 103 
N. Car. 372.

Where the prosecuting counsel, in his address to the jury, after refer
ring to evidence of the prisoner’s whereabouts at the time of the offence, 
turned to the prisoner, and said, “Now, where does he say he was, if he 
was not there ?” such was held good ground for reversing the conviction, 
although the prosecuting counsel was promptly admonished by the pre
siding judge to refrain from remarks of that nature, and the jury instructed 
not to consider them. Brazell v. State (1894), 26 S. W. Rep., 723 
(Tex. App.).

llushand and irife.]—A letter written by the accused to his wife and 
intrusted to but opened by a constable was held inadmissible. R. v. 
1‘amenter (1872), 12 Cox C.C. 177. Conversations between husband and 
wife at which a third party was present or which he overheard may be 
proved bv such third person. R. v. Smithie, 5 C. & P. 332; R. v. Simons 
(1834), 6 C. A- P. 540 ; R. v. Bartlett, 7 C. & P. 832.
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(Amendment of 1*08.)
5. Incriminating answers. — No witness shall be excused 

from answering any question upon the ground that the answer 
to such question may tend to criminate him, or may tend to 
establish his liability to a civil proceeding at the instance of 
the Crown, or of any person; provided, however, that if with 
respect to any question the witness objects to answer upon the 
ground that his answer may tend to criminate him or may tend 
to establish his liability to a civil proceeding at the instance of 
the Crown or of any person, and if but for this section the wit
ness would therefore have been excused from answering such 
question, then, although the witness shall be compelled to 
answer yet the answer so given shall not be used or receivable 
in evidence against him in any criminal trial or other criminal 
proceeding against him thereafter taking place other than a 
prosecution for perjury in giving such evidence.

(Amendment of 1901.)
2. The proviso to sub-section 1 of this section shall in like 

manner apply to the answer of a witness to any question which 
pursuant to an enactment of the Legislature of a province such 
witness is compelled to answer after having objected so to do 
upon any ground mentioned in the said sub-sec non, and which, 
but for the enactment, he would upon such ground have been 
excused from answering.

The fifth section of the Canada Evidence Act, 1893. ns amended by 01 
Viet., ch. 53, removes the ground for the differences of opinion, which pre
vailed as to tlie proper construction of the section as it originally stood. 
See It. v. Hendershott and Welter (1895), 26 Ont. If. 07K : If. v. Williams, 
28 Ont. R. 583; It. v. Hammond ( 1898), 29 Ont. It. 211, 1 Can.Cr. Cas. 373.

If when called upon to testify, that witness does not object to do so on 
the ground that his answers may tend to criminate him, his answers are 
receivable against him, except in the case the section provides for) in any 
criminal trial or other criminal proceeding against him thereafter. If. on 
the other hand, lie does object, 'lie is protected. If. v, Clark (1901), 5 
Can. Cr. Cas. 235 (Ont.) ; If. v. McLinehy, 2 Can Cr. Cas. 416 (Que.).

A person accused of the offence, whether indicted and tried alone or 
jointly with others, cannot be required to give evidence although he may 
do so of his own accord. If. v. Connors (1893), lf.J.Q. 3 Q.B. 100, 5 Can. 
Cr. Cas. 70. But on an indictment for theft, a witness who is not a party 
to the indictment being tried but who is indicted as a receiver of the stolen 
goods, is not excused from answering, but if he takes objection his evidence 
cannot be used against him on his trial. If. v. McLinehy, 2 Can. Cr. Cas. 
416 (Que.).

Before the amendment made to this section by the addition of sub-sec. 
(2) it had been held that evidence given in a civil proceeding, whether 
under compulsion or not, might be used against the witness in a subsequent
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criminal proceeding. H. v. Douglas (1800), 1 Can. Cr. ('as. 221 (Man.) ; 
K. v. Chisholm (]H1N|), 32 C.L.J. 601 (<thie.).

Under the old law an admission of guilt made by a witness on his exam
ination was admissible only if made freely and voluntarily and after proper 
caution that lie was not bound to criminate himself. K. v. tiarbett (1847), 
1 Den. C.C. 2'10; li. v. Merceron (1812), 2 Stark. N.l\ 30»',.

6. Evidence of mute. — A witness who is unable to 
speak, may give his evidence in any other manner in which lie 
can make it intelligible.

6A. See page 881
7. Judicial notice of statutes, etc. — Judicial notice 

shall he taken of all Acts of the Imperial Parliament, of all 
ordinances made by the (lovernor in Council, or the Lieuten
ant-! iovvrnor in Council of any province or colony which, or 
some portion of which, now forms or hereafter may form part 
of Canada, and of all the Acts of the Legislature of any such 
province or colony, whether enacted before or after the passing 
of Thr British North America Act, 18(i7.

Under this section it was held in n Quebec case that the court should take 
judicial notice of the Ontario Companies’ Act in proof that the accused 
charged as a director of a trading company with fraudulently publishing a 
false statement of its affairs, was in fact a director because he was the 
president of the company, and by the Ontario Companies’ Act, under which 
the company was incorporated, the president must he chosen from the 
directors. K. v. Gillespie (181)8), 1 Can. Cr. Cas. 661 (Que.)

8. Proof of proclamation», etc. — Evidence of any 
proclamation, order, regulation or appointment, made or issued 
by the Governor-General or by the Governor in Council, or by 
or under the authority of any minister or head of any depart
ment of the Government of Canada, may he given in all or any 
of the modes hereinafter mentioned, that is to say

(a) By the production of a copy of the ('amnia Qazrttf 
or a volume of the Acts of Parliament of Canada purporting 
to contain a copy of such proclamation, order, regulation, 
or appointment or a notice thereof ;

(b) By the production of a copy of such proclamation, 
order, regulation or appointment, purporting to lie printed 
by the King’s Printer for Canada ; and

(c) By the production, in the ease of any proclamation, 
order, regulation or appointment made or issued hv the Gov
ernor-General nr by the Governor in Conned, of a copy or 
extract purporting to he certified to be true by the clerk, or 
assistant or acting clerk of the King's Privy Council for 
Canada,—and in the ease of any order, regulation or appoint-
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ment made or issued by or under the authority of any sueli 
minister or head of a department, by tin- production of a 
copy or extract purporting to be certified to lx- true by the 
minister, or by his deputy or acting deputy, or by tin- secre
tary or acting secretary of the " over which lu
ll resides.

9. Proof of proclamations, etc. — Evidence of any pro
clamation, order, regulation or appointment made or issued 
by a Lieutenant-Governor or Lieutenant-Governor in Council 
of any province, or by or under the authority of any member 
of the Executive Council, being the head of any department of 
the Government of the province, may be given in all or any of 
tin- modes hereinafter mentioned, that is to say:—

(«) By the production of a copy of the Official Gazette 
for the province, purporting to contain a copy of such 
proclamation, order, regulation or appointment, or a notice 
thereof;

(b) By the production of a copy of such proclamation,
order, regulation or , purporting to lie printed
by the Government or King’s Printer for the province:

(c) By the production of a copy or extract of such pro
clamation, order, regulation or appointment, purporting to 
be certified to be true by the clerk or assistant or acting 
clerk of the Executive Council, or by the head of any depart
ment of the Government of a province, or by bis deputy or 
acting deputy, as the ease may be.

10. Proof of judicial proceedings, etc.—Evidence of any
proceeding or record whatsoever of, in, or before any court 
in the United Kingdom, or the Supreme or Exchequer Courts of 
Canada, or any court, or before any justice of the peace or any 
coroner, in any province of Canada, or any court in any British 
colony or possession, or any court of record in the Vnited 
States of America, or of any state of the United States of 
America, or any other foreign country, may be made in any 
action or proceeding by an exemplification or certified copy 
thereof, purporting to be under the seal of such court, or under 
the hand or seal of such justice or coroner, as the case may 
be, without any pro e authenticity of such seal or of the
signature of such justice or coroner, or other proof whatever; 
ami if any such court, justice or coroner, has no seal, or so

060837

D36.A

28



«7 li The Canada Evidence Act.

certifies, then by a copy purporting to be certified under the sig
nature of a judge or presiding magistrate of such court or of 
such justice or coroner, without any proof of the authenticity id' 
such signature or other proof whatsoever.

11. Proof of Imperial Act», etc. — Imperial proclama
tions, Orders ill Council, treaties, orders, warrants, licenses, 
certificates, rules, regulations or other Imperial official records, 
acts or documents may be proved («) in the same manner as 
the same may from time to time be provable in any court in 
England, or (ft) by the production of a copy of the ('aiiml'i 
(luzcttc, or a volume of the Acts of the Parliament of Canada 
purporting to contain a copy of the same or a notice thereof, 
or (c) by the production of a copy thereof, purporting to lie 
printed by the King’s Printer for Canada.

12. Proof of official or public documents. — In every 
ease in which the original record could be received in evidence, 
a copy of any official or public document of Canada or of any 
province, purporting to be certified under the hand of the proper 
officer or person in whose custody such official or public docu
ment is placed, or a copy of a document, hv-law, rule, regulation 
or proceeding, or a copy of any entry in any icgister or other 
book of any municipal or other corporation, created by charter 
or statute of Canada or any province, purporting to be certified 
under the seal of the corporation, and the hand of the presiding 
officer, clerk or secretary thereof, shall he receivable in evidence 
without proof of the seal of the corporation, or of the signature 
or of the official character of the person or persons appearing 
to have signed the same, and without further proof thereof.

13. Copies of public books or documents admissible in 
evidence.—Where a hook or other document is of so public 
a nature as to be admissible in evidence on its mere production 
from the proper custody, and no other statute exists which 
renders it contents provable by means of a copy, a copy thereof 
or extract therefrom shall be admissible in evidence in any court 
of justice, or before a person having, by low or by consent of 
parties, authority to hear, receive and examine evidence, pro
vided it is proved that it is a copy or extract purporting to be 
certified to be true by the officer to whose custody the original 
has been entrusted.
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14. Proof of handwriting, etc., not requisite.—No proof 
shall be required of the handwriting or official position of any 
person certifying, in pursuance of this Act, to the truth of any 
copy of or extract from any proclamation, order, regulation, 
appointment, book or other document; and any such copy or 
extract may be in print or in writing, or partly in print, and 
partly in writing.

15. Order signed by Secretary of State. — Any order 
in writing, signed by the Secretary of State of Canada, and 
purporting to be written by command of the Governor-General, 
shall be received in evidence as the order of the Governor- 
General.

16. Copies of notices, etc., in Canada Gazette. — All
copies of official and other notices, advertisements and docu
ments printed in the Canada Gazette shall be prima facie evi
dence of the originals, and of the contents thereof.

17. Copies of entries in books of government departments —
A copy of any entry in any book kept in any department of 
the Government of Canada, shall be received as evidence of such 
entry and of the matters, transactions and accounts therein 
recorded, if it is proved by the oath or affidavit of an officer 
of such department that such book was, at tin* time of tin* 
making of the entry, one of the ordinary luniks kept in such 
department, that the entry was made in the usual and ordinary 
course of business of such department, and that such copy is a 
true copy thereof.

18. Proof of notarial acts in Quebec. — Any document 
purporting to be a copy of a notarial act or instrument made, 
filed or enrogistered in the Province of Quebec, and to be cer
tified by a notary or prothonotary to be a true copy of the orig
inal in his possession as such notary or prothonotary, shall be 
received in evidence in the place and stead of the original, and 
shall have the same force and effect as the original would have 
if produced and proved : Provided, that it may be proved in 
rebuttal that there is no such original, or that the copy is not 
a true copy of the original in some material particular, or that 
the original is not an instrument of such nature as may by the 
law of the Province of Quebec be taken before a notary or be 
filed, enrolled or enrogistered by a notary in the said 
province.
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19. Notice to be given to adveree party. — No copy
of any Issik or other document, as "ill sections 10, 12,
13, 14, 17 and 18 of this Act, shall be received in evidence upon 
any trial unless the party intending to produce the same has 
before the trial given to the party against whom it is intended to 
be produced reasonable notice of such intention. The reason
ableness of tbe notice sbnll bo determined by the court or judge, 
but the notice shall not in any ease be less than ten days.

20. Construction of this Act. — The provisions of this 
Act shall be deemed to be in addition to and not in deroga
tion of any powers of proving documents given by any existing 
statute or existing at law.

21. Application of provincial laws of evidence. — In
all proceedings over which the Parliament of Canada has 
legislative authority, the laws of evidence in force in the prov
ince in which such proceedings are taken, ineluding the laws of 
proof of service of any warrant, summons, subpirna or other 
document, shall, subject to the provisions of this and other Acts 
of the Parliament of Canada, apply to such proceedings.

In the Province of Quebec, relationship must lie established by the pro
duction of extracts from the registers of civil status, ns required by the 
provincial laws of evidence mode applicable to criminal proceedings by this 
section unless tire absence of such registers is proved: and it is not too lale 
for the accused to object that oral evidence is Insufficient proof, after the 
case for the prosecution lias been closed. K. v. tlarneau (1899), 4 Can. Cr. 
Cas. 69 (Que.),

OATIIS AND AFFIRMATIONS.

22. Who may administer oaths. —Every court and judge, 
anti every irenton having, by law or consent of parties, 
authority to hear and receive evidence, shall have power to 
administer an oath to every witness who is legally called to 
give evidence before that court, judge or person.

23. A formation of witness instead of oath. — If a per
son called or desiring to give evidence, objecta, on grounds 
of conscientious scruples, to take an oath, or is objected to as 
incompetent to take an oath, such person may make the follow
ing affirmation:—

11 I solemnly affirm that the evidence to he given by me shall 
be the truth, the whole truth, and nothing hut the truth.”

09
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And upon the person making such solemn affirmation, his 
evidence si mil he taken and have the same effect as if taken 
under oath.

24. Affirmation instead of oath. — If a person required 
or desiring to make an affidavit or deposition in a proceeding or 
on an occasion whereon or touching a matter respecting which 
an oath is required or is lawful, whether on taking office or 
otherwise, refuses or is unwilling to lie sworn, on grounds of
conscientious scruples, til.......art or judge, or other officer or
person to take affidavits or depositions, shall permit
such person instead of being sworn, to make his solemn affirma
tion in the words following, viz.: “I, A. It., do solemnly
affirm," &e.; which solemn affirmation shall In of the same force 
ami effect as if such person had taken an oath in the usual form.

2. Any witness whose evidence is admitted or who makes 
an affirmation under this or the nexf preceding section shall lie 
liable to indictment and punishment for perjury in all respects 
as if he had lieen sworn.

25. Evidence of child. — In any legal proceeding where 
a child of tender years is tendered as a witness, and such child 
dims not, in the opinion of the judge, justice or other presiding 
officer, understand the nature of an oath, the evidence of such 
child may be received, though not given upon oath. if. in the 
opinion of the judge, justice or other presiding officer, as the 
ease may lie, such child is possessed of sufficient intelligence to 
justify the reception of the evidence and understands the duty 
of speaking the truth.

2. Hut no ease shall he decided upon such evidence alone, 
and such evidence must lie corroborated by some other material 
evidence.

KTATVTOKY DECLARATIONS.

26. Statutory declaration. — Any judge, notary public, 
justice of the pence, police or stipendiary magistrate, recorder, 
mayor, commissioner authorized to take affidavits to lie used 
either in the Provincial or Dominion courts, or any other func
tionary authorized by law to administer an oath in any matter, 
may receive the solemn declaration of any person voluntarily 
making the same before him, in the form in the schedule A to 
this Act. in attestation of the execution of any writing, deed or 
instrument, or of the truth of any fact, or of any account ren
dered in writing.

09
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The permission granted by this section to receive the declaration include» 
an authorization to the declarant to make the same, and the declarant is 
consequently a person ‘'authorized by law to make a solemn declaration ’’ 
under eee. 147 of the Cede. B. v. Skelton (1898), 4 Can. Cr. Cas. 467 
(N.W.T.).

27. Affidavit, required by in.urance companies. — Any
affidavit, affirmation or declaration required by any insur
ance company authorized by law to do business in Canada, in 
regard to any loss of, or injury to, person, property, or life 
insured or assured therein, may be taken before any commis
sioner or other person authorized to take affidavits, or before 
any justice of the peace, or before any notary public for any 
province of Canada ; and such officer is hereby required to take 
such affidavit, affirmation or declaration.

28. Repeal.—The Acts mentioned in schedule B to this Act 
are hereby repealed.

29. Commencement of Act. — This Act shall come into 
force on the first day of July, one thousand eight hundred and 
ninety-three.

SCHEDULE A.

I, A. B., do solemnly declare that [niait Hit fad or fads 
declared to), and I make this solemn declaration conscientiously 
believing it to be true, and knowing that it is of the same force 
and effect as if made under oath, ami by virtue of The Canada 
Evidence Act, 189.1.

Declared liefore me , at , this day
of , A.D. 19 .

SCHEDULE B.

Repealed. Title.
E,"ST

R.8.C., c. 189 An Act respecting Evidence. The whole Act.

R.S.C., c. 1411An Act reflecting Extra-judicial Oaths. The whole Act.



STATUTES OF CANADA, 1 «02.

(2 Edw. VII., chapter 9).
An Act to further amend the Canada Evidence Act, 1893.

TJ IS Majesty, by and with the advice and consent of the 
Senate and House of Commons of Canada, enacts as 

follows :—

I. The Canada Evidence Act, JS9J, is amended by insert
ing, after section 6 thereof, the following section:—

“ 6. Expert witnesses. -Where, in any trial or other 
proceeding, criminal or civil, it is intended by the prosecution 
or the defence, or by any party, to examine as witnesses 
professional or other experts entitled according to the law or 
practice to give opinion evidence, not more than five of such 
witnesses may be called upon either side without the leave of 
the court or judge or person presiding, such leave to be applied 
for before the examination of any of the experts who may be 
examined without such leave.”

56—crim. code.
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Abandoned mine
leaving unguarded, 209

Abandoning child
offence of, 172
meaning of “abandon” and “expose,” 

171
Abandonment

of appeal from sum mar r conviction, 
8U6

Abatement
of nuisance, 130141 
pleas in, abolished, 570 

Abduction 
of woman, 237 

proof of intent, 237 
of heiress, 238 

from motives of lucre, 238 
fraudulently alluring or detaining, 

230
disability to take benefit, 230 

of girl under sixteen, 230 
evidence, 239-241 

of child under fourteen, 241 
evidence, 242
receiving or harbouring, 241 
claim in good faith reserved, 241 

Bee Ihgamy 
Polygamy 

Abetting 
generally, 44 
murder, 188 
suicide, 198 
feigned marriage, 235 
escape of prisoner of war, 160 

from custody, 120-2 
treason, 64
desertion and mutiny, 67-8 
duel, 70 
prize tight, 72 
cruelty to animals, 421 
See Accessories 

Aiding 
Conspiracy 

Abolition
of appeal to Privy Council, 657 
of attainder, 853
of distinction between principal and 

accessory before fact, 44

Abolition—Continued
between felony and misdemeanour,

pleas in abatement, 576 
of trial on coroner’s inquisition, 504 
of oath in open court as qualification 

to give evidence before grand jury,

of jury de medietate linguae, 686 
de ventre inspiciendo, 638 

of presumption of compulsion of wife 
by husband, 24 

of proceedings in error, 646 
of punishment of attainder, 868 

dcodand, 853 
outlawry, 853 
pillory, 853
solitary confinement, 853

Abominable crime
offence of, 126, 127 
attempt to commit, 126 
assault with intent to commit, 216 
accusing or threatening to accuse of, 

340-1
Abortion

advertising drugs for, 120 
administering drugs for, 227 
procuring, 227-8 
killing unborn child, 226 
supplying means to procure, 228

Abroad
bigamy committed, 229 
marriage solemnized, proof of, 231 
divorce granted, 232, 233 
offences by foreigners within English 

Admiralty jurisdiction, 443 
warrant in cases of, 467

Absence
in bigamy cases, 230

Abuse
of animals, 421-423 
of apprentices or servants, 173 
by common assault, 210 
by insulting language, 150

Acceleration of death
by bodily injury, 177
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Accessories 
to treason, 54 
to murder, 188, 180, 107 
to suicide, ION 
after the favt, 4.15, 4,10 

imlivtalile an principals, 54.1

Accomplice 
corroboration of, 013 
See A bet tiny

Accounting
false, by official, .110 

by clerk, 317
Accusation

of crime, extortion by, 340, .141 

Acknowledgment
of recognizance, etc., in false name, 

3 NO
of guilt, evidence of, 606 
pleading guilty, 057

Acquittal
See Discharge

Seo Civil action
Acts

construction of, 4.10 
meaning of "indictable offence,” 4.10 
meaning of “offence,” 4.10 
reference in Code to Speedy Trials 

Act, 4.10
to Summary Trials Act, 4.10 
to Summary Convictions Act, 4.10 

re|ienled, 805
Actual bodily harm

See Bodily harm

Administering
oaths without authority, 111 
drugs, 1.11. ISO. 105, 227, 228 
opiates. ISO, 204 
poison, 204

Admiralty
offences within jurisdiction of, 10. 44.1,

III
warrant for, 407, 408 

Admission 
evidence of, 505 511 
at trial, 018

Adulteration
of food and drugs, 142

Adultery
conspiracy to induce woman to commit, 

137
corroboration, 137, 012

Adverse witness
contradicting, 021, 022

Advertising
reward for stolen property, 116 
drugs to cause miscarriage, 1211 
counterfeit money, 400 
similitude of bank note, 372

Affidavit
joint, construction of, 100 
perjury by false, 1011, 110 
administering oath on, without anthor- 

ity, ill
who may administer oath, R78, 8711

Affirmation
in lieu of oath. 878, 8711

Affray
defined, Oil

Address
to jury by counsel, 683 
right to begin, 684 
opening. 584 
right of reply, 686 
prisoner’s statement, 685

Adjournment
on variance in summons or warrant,

417
of preliminary enquiry, 405 
of trial of indictment, 607 
of speedy trial, 074 
of summary proceedings, 730, 737

Adjudication
by justice on summarv proceeding, 

738 740
conformity of conviction with, 747

proof of, 024

Agent
theft hy, 271. 285 
misappropriation by, 272 
fraudulent conversion by, 271 
under power of attorney, 272

Aggravated assault
punishment tor. 217 
summarv trial in certain cases of, 

08.1, 085

Agreement
for stifling prosecution, 274

Agricultural machines 
wilfully damaging, 413



Aiding and abetting 
generally, 44, 45 
murder, 188 
suicide, 108 
feigned marriage, 235 
duel, 71 

rize light, 72 
ndians to riotous acts, 72 

escape, 120, 121 
mutiny, 57 
deserters. 57 
cock-lighting, 421 

Air gun 
carrying, 70 
selling to minors, 77 

Alien
disqualified as juror, 502
no right to jury de meditate linguae,

686
Alternative averments

See Indictment 
Amendment 

of indictment. (134 030 
on speedy trial, 676 
of summary conviction, 707 

Ammunition 
dclincd. HI
selling in the Territories, HO

Animals
theft of, 204 , 271 
stealing domestic, 201 
mischief to, 414 
cruelty to, 421 424 
cattle in transit, caring for, 422 
killing or wounding of cattle, 412 
poisoning of cattle, 412 
threats to injure cattle, 414 
cattle stealing. 200 
cattle frauds, 201 

Animus furandi 
Nee Intent

in criminal cases, 044 057 
by reserved case. 040 
leave to appeal. 048 
evidence on, 040 
powers of Ap|iellate Court. 050 
application for new trial. 052 055 
to Supreme Court of Canada. 050 
from summary conviction, 774 

conditions of, 770 
notice of, 777, 770 
parties to, 782 
costs of, 782, 786 

when a bar to certiorari, 780

Appearance
of accused, compulsion of, 457 
irregularity in procuring, at prelimin

ary enquiry, 487
in summary conviction matters, 725, 

733, 735
Application

of Criminal Code, 800
Apprehension

See Arrest
Apprentice

duty of master to provide necessaries 
for, 100

causing bodily harm to, 173 
discipline of, 42

Aqueduct
destroying or damaging, 412

possession of dangerous weapons, 76 
when arrested, 77 
with intent to injure, 77 
by two or more, to cause alarm, 76 
by smugglers, 75 
without justification, 70 

sale of, to minors, 77 
record to be kept of, 77 
in X.W.T., 80 

pointing, at person, 78

offences as to regimental necessaries. 
327

arresting suspected deserter. 40H 
inciting soldier to desert, 57

Arraignment
bringing prisoner up for, 673 
manner of, 574
at county judge's Criminal Court, 007 

071 *
of accused for summary trial. OKI) 
consent to summary trial on 0H!l 
in summary proceeding*, 736, 730

Array
ehallenge of the, 6H8

Arrest
by peace officer, 28, 30 
without warrant, 29, 30, 450 454 
force in, 31
duty of person arresting, 32 
right to search on, 32 
manner of. 32 
in preventing escape, 33, 34 
suppression of riot, 35, 30 
justices' discretion as to warrant of, 

400
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Ai rest—Continued 
of suspected deserter. 408 
warrant of, in first instance, 470 

form, 471
when summons disobeyed, 471 

form, 471
execution of warrant, 472 
backing a warrant, 473 
person arrested to lie taken before a 

justice, 474
of accused al>out to abscond after bail 

given, 527
under bench warrant, 505, 500

Arrest of judgment
generally, 040 
motion in, 031) 
none for formal defects, 641

Arson
offence of, 404
at common law, 405
of accused's own property, 404
by mischance or negligence, 405
of crops, trees, lumber, etc., 400
threats to burn, etc., 407
attempts to dnmnge by explosives, 407

Art distributions
repeal of former exceptions from lot

tery offences, 150

Articles of the peace
See Keeping the peace

Assault
self defence against, 37, 38 
insulting, 30
declining further conflict, 38
OB tlie King, 50
defined, 212
indecent, 213-210
causing actual bodily harm, 216
aggravated, 217
kidnapping, 218
common, 210
with intent to rob, 335
summary trial in certain cases of,

common, proceedings for. 751. 752 
costs on conviction for, 712

Assembly
when unlawful, 02-64

Assertion of right 
to house or land, 42 
color of right, 404, 418

Assisting
escape from custody, 120-122 
escape of prisoners of war, 118 
See Abetting

Assize
commission of, in Ontario 6Go

Associate justices 
in summary proceedings, 724

At large
being, while under sentence, 117 
ticket of leave, 117, 855-858

Attainder
abolished, 853

Attempt
generally, 432-435 
acts done with intent, 48-50 
evidence, 50 
to commit murder, 104 

suicide, 108 
rape, 225

to defile child under fourteen, 226 
to steal, 270
to commit arson, 405, 406 
to damage by explosives, 407 
to damage telegraphs, 400 
to obstruct telegrams, 400 
to injure cattle, 414 
to commit indictable offences, 434 

statutory offences, 434 
by fraudulent means, particulars of 

count, 537
proof of, on charge of full offence, 

620
full offence proved on charge of, 620

Attendance
of juvenile offender, compelling, 703 
of accused on preliminary enquiry, 

457
in summary proceedings, 722 

Attorney
under power, theft by, 272, 260

Attorney-General 
interpretation, 4
consent to prosecution for disclosing 

official secrets. 61. 444 
judicial corruption, 02, 444 
making or having explosive sub

stances, 75, 445
criminal breach of trust, 314, 445 
concealing deeds, etc., 310, 446 
uttering defaced coin, 446 

consent of, to preferring indictment, 
550, 562
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Autrefois acquit 
plea of, 547, 548, toO 
effect of dismissal on summary trial, 

695
evidence, 697

dismissal of summary proceeding, 
748 750

certificate of, 750, 752 
deposition on former trial, use of, 551

Autrefois convict 
plea of, 547, 548
effect of conviction on summary trial,

evidence, 697 
summary conviction, 752 
depositions on former trial, use of, 

561
Averment

See Indictment

Backing warrants
in preliminary enquiry, 473 
in summary proceeding, 726

Bail
by justices, 520 
form of recognizance of, 521 
after committal, 522 
warrant of deliverance, form of, 523 
by superior court, 523 
admitting to, 524-527 
application for, after committal, 624 
on remand before justice, 498 
pending speedy trial, 673, 674 
in treason, 64 
render by surety. 817, 819 

before trial, 818
Bailee

fraudulent conversion by, 267
Ballots

See Elections
Bank

false receipts under Bank Act ns se
curity, 322, 323

bank note defined, in relation to forg-

proeuring forged bank note, 365 
printing circular in likeness of bank 

note, 372
interpretation of term "banker," 4

Bastard
evidence at trial for murder of bas

tard by mother, 621

Bawdy-house
defined, 143 
search in, 482
summary trial for keeping or fre

quenting, 683, 686, 687
Beasts

Seo Animals
Begging

offence of, 159
Being at large

while under sentence of imprison
ment, 117

Bench warrant
when issued, 565 
form of, 566

Besetting
intimidation by, 430

Bestiality
offence of, 126

Betting
See liaming

Betting-house 
defined, 146 
evidence to prove, 147 
keeping, 147

Bias
disqualification of justices for, 718-720 

Bidders
intimidating at sales of public lands, 

431

Bigamy
definition of, 229
what is a valid marriage, 230
evidence of, 234
proof of foreign marriage, 231
I >rm of marriage, 231
seven years' absence, 232
belief of death, 232
validity of divorce, 232
leaving Canada with intent, 233
punishment of, 235

Bills or notes
compelling acceptance of by force, 336 
forgery of, 352

Birds
stealing, 291
killing, poisoning, etc., 414 
wilfully injuring. 414
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Birth
conccn Iment of, 199 

verdict on murder charge, (130 
assistance in chilli-birth, 198 
forging birth register, 359 
falsifying birth register, 370 
uttering fnlae certificate off, 371 
certifying false extracts from birth 

register, 370
Blackmail

extortion by threats, 340
Blasphemy

defined, 124 
blasphemous libel, 124

Bodily harm
causing, to apprentices or servants,

171
grievous, 202 
causing, 201-211 
wmm-ling with intent, 201 
shooting at if.M. vessels, 203 
wounding public ofiieers, 203 
attempt to strangle, 203 
administering poison, 204 
causing, by explosives, 205 
attempts, 205
setting spring guns', etc., 206 
endangering safety on railways, 206- 

207
by negligence, 208 
by furious driving, 208 
preventing rescue from shipwreck, 208 
leaving excavation unguarded, 909 
unsen worthy ships, 210
assault e, 916 
negligently causing, 208 
resulting in death, 174, 176-178

Body
finding, in murder case, 181 
post-mortem examination of, 181 
of child, concealing, 199 
dead, misconduct with respect to, 166 
disinterment, coroner’s rignt to order, 

167
Books of account

falsifying by clerk, 317 
by official. 310 

destroying. 310, 317 
with intent to defraud creditors, 

•If
Booms

timl>er, injury to, 410

Bottles
trade mark offences, 381, 382

Boundaries
injury to land-marks, 415, 416 

fences, walls, etc., 410
Bowie knife 

carrying, 78
Boxing

when a prize-fight, 70-72

in trade mark offences, 373-376 
cattle brands, 291 

obliterating or defacing, 291 
evidence, 627

Breach of contract
when criminal, 427-429

Breach of the peace
prevention of, 34, 35

Breach of trust
criminal, definition of, 313 
by public ollieer, 96

Breaking
in burglary, 344-348 
in housebreaking, 348, 349 
instrument of housebreaking. 350 
prison, 118 128

Bribery
of judicial officer, 92 
of prosecuting olucer, 93 
of peace officer, 93 
of mcmltcr of Parliament, 02 
of member of legislature, 02 
gilts to Government employee, 93 
corrupting juries or witnesses, 112

Bridge
maintaining in unsafe condition, 140 
destroying or damaging, 412

Bringing into Canada
stolen property, 302 
instruments of («lining. 395

British Columbia
rules as to summary proceedings, 773 

<siilonui. rut
estreat of recognizances, 822 
np|»cnls from verdicts, etc., 648 
reserved ease, 648 
np|H'rtls from justices, 810 
ap|>cnls to Supreme Court of Can

ada. 667
practice in criminal matters, 438,445

British ship
Admiralty offences, 443 
Sec Shipping
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Brothel
See llawdy-housc

Bucket shops
keeping, 150 
frequenting, 151

Buggery
ottenec of, 120, 127

Building
riotous destruction of, 00 

damage to, 07 
stealing fixtures from. 20.1 
injuries by tenants, 415 
threatening to burn, 407, 847, ‘<51

Buoy
removing, 401), 410

Burden of proof
of previous unvlinstity, 1.1.1

Burglary
defined, .144
dwelling-house defined, 34.1 
breaking defined, 34.1 
violence necessary, 345 
entrance by threat or artifice, .145 
breaking out of house. .148 
possessing burglars* tools, .150 
punishment. 344

after conviction for indictable of
fence, .150

Burial
obstructing clergyman at. 125 
neglect of duty with respect to, 156

Burial ground
stealing things fixed in or lielongiiig 

to. 203

Burning
See Arson

Canada Evidence Act
provisions of, 871-881

Canada Gazette
ns evidence, 874

Canada Temperance Act
time for commencing prosecution, 450

Canal
wilful damage to, 412 
stealing from ships in. .100

Capacity for crime
of children. 20, 21
insane or imlieeilc jiersons. 21-24

on forfeited recognizance, 823, 824

Capital punishment
infliction, 835 S30 
for levying war, 54-55 
for murder. 104 
for treason, 52 
for rn|H‘, 224
for piracy in certain eases, 80

Caption
formal, unnecessary in record of con

viction or acquittal, 0.10

Carnal knowledge
defined, 15, 221 
of idiot, 1.17
of child under fourteen, 225 
evidence of child, 014 
procuring, 1.14
abduction with intent, 2.17, 2.18 
incest, 127 
seduction. 1.11-1.1.1 

proof of unehastity, 1.1.1

Carrying revolver
when an offence. 70

Case reserved
See Reserved en*e

Case stated
See Stated ease

Cattle
interpretation, 4 
stealing. 200 
frauds, 201
obliterating brands, 201 
attempts to injure, 414 
threats to injure. 414 
in transit, care for. 422, 42.1 
brands, as evidence, 027, 0.10

Certificate
uttering false, 371 
forging. 371
of non-appearance or remand, 400 

form of. 5ihi 
of indictment, 500
of acquittal under indictment. 574 
of dismissal in summary matter. 748 

form, 750
of non-payment of ap|K-al costs, 80.1 
of execution of death sentence, 837. 

8.18
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Certiorari
generally, 788 
right of, 775 
when a|i|Hinl » hnr to, 780 
when preferable to appeal, 787 
ns to findings of fnet. 787, 788 
for want of jurisdiction, 781) 
notice to justices, 700 
with habeas corpus, 792 
return to, 708 
costs on, 703 
procedendo after, 793 
quashings, 791 
uppeal from order of, 794 
Hritish Columbia rules, 794 
recognizance or deposit on, 799, 800 
amendment of summary conviction 

on, 748
Challenge

to the array. 588 
form of. 588 

to juror, 591-597 
peremptory, 593 
for cause, 593 
of grand juror, 573

Challenging
to fight a duel, 70 

prize fight, 71
Change of venue

See Venue
Character

evidence of, 599, 004 
chaste, 131, 133

Chastity
previous proof of, 131, 133

Cheating
nt piny, 330

Cheque
forgery of, 300
false pretence hy, 304-311

Chief constable
defined, 4M
search hy, in gaming-house, 483

Child
evi lence of, 879 

not under oath, 014 
when age is n justification or excuse. 

20
abandoning. 172
eminent of indecent assault, 210 
proof of age of. 210 
dealing under fourteen. 221. 225 
abduction, tinder sixteen. 239

Child—Continued 
stealing, 241
under two years, unlawful abandon

ment, 172
unlawful exposure, 172 

killing unborn child. 175, 220 
concealment of birth, 199 

of dead laxly of, 199 
under fourteen, defiling, 225 

attempt to defile. 220 
abduction of, 241, 242 
trial of child under sixteen, 440 
proving age of, 024
trial of, for indictable offence, 701-710 
correction of, 42

Childbirth
neglect to obtain assistance in, 198 
concealment of, 199, 200

Child murder
killing unborn child, 175, 220 
evidence, 021

Chloroform
unlawfully administering, 203, 204

Choking
attempt, 203
grievous laalily harm, 203 
attempt to murder hy, 195

Church
obstructing clergyman. 125 
breaking place of worship, 344

Circulars
printing in likeness of notes, 372 

Circumstantial evidence 
See Evidence

Civil action
for criminal act, not suspended, 438 
in respect of prosecution. 803 
notice of action, 803 
defence, 803, 804 
costs, 804 

Claim of right
to possession of property, 39, 42

Clergymen
obstructing, 125
violence to, while officiating, 125

Clerk
theft hy. 283
false entries in certain public books, 

371
falsifying registers, 370 
forgery by. 354-358 
false accounting by. 317
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Clerk of the peace
defined, 004
duties <if, in relation to summary con

victions, 718
Clipping

current coin, 306, 300
Cock-fighting

aiding or assisting at, 421 
Cockpit

offence of keeping, 422
Coercion

compulsion l»y threats, 24 
by husband, no presumption of, 24 
self-defence, 37, 38 
execution of process, 26-31 
in preventing certain offences, 30-42

Cognovit
acknowledging in false name, 389

Coinage offences
interpretation clause, 300 
counterfeiting coins, 302 
completion of offence, 301 
dealing in counterfeit coin, 302 
manufacturing chopper coin. 303 
uneiirrent copper coin, 303 
e.\|M»rting counterfeit coin. 304 
instruments for coining, 304, 305 
defacing coins, 300 
littering counterfeit coins, 307-309 
|N)ssessing counterfeit mins, 300 
foreign coins, 307 
clipping coin, 305
advertising counterfeit money, 400 
consent by Attorney-General to prose

cution. 440 
trial for, 032
destroying counterfeits, 633

Colour of right
as defence to charge of mischief, 404.

418

Combine
illegal restraint of trade. 420 
transportation facilities, 420 
ill insurance rates, 420

Commencement
of Code, 3
of certain prosecutions, time for. 440 
of summary proceedings before a jus

tice, 722

Commission to take evidence
of witness dangerously ill. 009, 015 
of witness out of Canada. 010, fill

Commitment
of witness for refusal to give recog

nizance, 517 
form of, 518 

for trial, 514 
form of, 514

of accused, duty of sheriff after, 007 
of person indicted, 507 

form of. in summary matter, 701- 
703, 705

hard lalmur, 700
warrant of, for want of distress, 769 

in default of sureties to keep the 
peace, 849, 851 

Common assault 
offence of, 219. 205 
definition of, 205

Common betting house
defined, 140 
keeping, 143, 140

Common intention
to prosecute unlawful purpose, 44

Common law
matters of justification at, 19

Common nuisance
maintaining, 138

Communicating
Stale documents, 59, 00 
official information, 00, 01 

Commutation 
of sentence, 859

Company
false accounting by official, 316 
|M>rsoiuiting owner of shares, 388 
Sen Corporation

Compensation
for loss of property, 713, 714

Competency
of witness, duo. 871 
notwithstanding crime or interest, 871 
accused as a witness, 871, 872 
disclosure by husband and wife, 872 
incriminating questions, 873

Complaint
in summary proceedings. 720-729 
for indictable offence. 492-466

Compounding
a felony. 114 
of penal actions, 113 
of criminal prosecution. 114 
of prosecution for a nuisance, 141
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Compulsion
as justification, 24 
by threats, 24 
of wife by husband, no presumption

in taking certain oaths, 80

Concealment
of goods, fraudulent, 301 
of (iced or encumbrance, 440 
of birth, 100, 200
of birth, conviction for, on charge of 

murder, 030

Conditional release
See Ticket of leave

Confession
evidence of, 005-511 
procedure where evidence of, im

properly received, 600

Confidential communications
disclosed in evidence, 001 
husband and wife, 872

Conjugal rights
offences against, 220-238

Conjugal union
contracting unlawful. 235-237

Consent
to homicide, 43
of child to acts of indecency, 210 
of Governor-General to prosecution for 

Admiralty offence, 443 
of Attorney-General of Canada to cer

tain prosecutions, 444 
of Provincial Attorney-General to cer

tain prosecutions, 444-440 
of Attorney-General to obtain certified 

record of acquittal, 574 
of Minister of Marine to certain prose

cutions, 445
of Attorney-General to preferring an 

indictment, 509, 598 
of court to preferring indictment, 

550. 502
to summary trial. 088-000 

warrant of commitment to specify,

Consignor
frauds by, against rights of consignee, 

322 "

Conspiracy
generally, 320. 432
to defraud, 321»
seditious, 80, 87
to murder, 197
treasonable, 54
to intimidate legislature, 50
to defile woman, 137
criminal, defined, 432
in restraint of trade, 425
to commit indictable offence, 432
intention and agreement, 432
indictment, 433
evidence, 433
by fraudulent means, particulars of 

count, 537

Constable
disqualification of, 480 
is a pence officer, 7 
chief constable defined. 484 

search by, in gaming-house, 483 
fees of, 755

Constitutional law
criminal law legislation. 2

Construction of statute
interpretation of Code, 4
interpretation Act, 11
words permissive or ini|>crntive, 11, 12
numlier and gender, 12
time reckoning, 13
nqienling statute. 14
Post Office Act. 15

Contempt
conviction of witness for, 480

form of, 190
conviction of witness for non-attend

ance at speedy trial, 077 
of court, a criminal proceeding, 057

Contract
criminal breach of, 427

Contradictory statements
of witness, proof of, 023

Conversion
fraudulent, by bailee. 207 

Conviction
of witness for contempt, 489 

form of, 490
previous, of accused. 019 
previous, of witness, 020
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Conviction--Continued 
on indictment, form of record, 030 
verdict on holiday, 038 
stay of proceedings, 639 
arrest of judgment, 030-041 
on indictment, ap|>enl* from, 044-050 
application for new trial, 052-055 
on summary trial, form of, 098-090 
of juvenile offender, 700, 707 
summary, for a penalty, forms, 740, 

741
with imprisonment, form, 742 

forms of, in summary proceedings, 740- 
7i-’. 746

summary, requisites of, 740, 747 
amendment on certiorari, 748 
discharge for first offence, 748 
conformity with adjudication, 747 
appeals from. 774-780 
certiorari, 780-705 

of public official, disability, 852

Convicts
conditional release of, 855 

pardon of, 854
bringing up for indictment, 573 

as witness, 008 
sentence of whipping, 845

Co-owner
theft by, 273

Copper coin
offences relating to, 300-300

Copy
of depositions on preliminary enquirv, 

515, 575
of indictment, 574
of orders in council, etc., 874
of official Gazette, 875
of judicial proceedings, 875
of public documents. 870
of Gazette notices, 877
of entries in Government laioks, 877
of notarial acts in Queliee, 877
notice of intention to give evidence by,

of particulars of count in indictment, 
537

of record of acquittal, 574

Coroner
right to order disinterment of body, 

157
no trial upon inquisition of, 594 
inquisition by, 474, 475 
disqualifiention of, 475

stw

Corporation
when subject to indictment, 7 
criminal liability of, 171 
criminal breach of contract by, or 

with. 428
indictment of, 555 
appearance by attorney, 555 
liabilitv to summary conviction, 559, 

721
notice of indictment, 559 
default of appearance, 557

Corpse
misconduct in respect of, 159

Corpus delicti
in murder cases, IbO

Corroboration
when essential, till. 912 
on charge of seduction, 131-133 

treason, 912 
perjury, 912 
procuring. 134-139 
procuring feigned marriage, 912 
forgery, 912
conspiracy to delile. 137 

of evidence of accomplice, #113

Corrosive fluid
causing bodily injury by, 2<>5

Corruption
judicial, 02
of prosecuting officer, 03 
frauds upon Government. 03 
breach of trust by public officer, 09 

in municipal affairs, 09 
selling offices. 08 
of juries or witnesses, 112

Costs
respecting indictable offences. 711712 
power to award. 711 
enforcing payment, 711 
taxation, 712 
in libel case, 712 
in assault case, 712 
on summary conviction or order, 751 

on dismissal. 754 
recovery of, 754, 798 
justices' fees, 755 
constable's fees, 755 
witness' fees, 759 
excessive costs, 759 
of conveying to gaol, 799 
on dismissal. 798

of appeal from summary conviction, 
782
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Costs Continued
order for payment out of de|>osit, 782 
on non-prosecution of appeals from 

justices, 785
on quashing conviction in certiorari, 

7 If 3
of unsuccessful motion, 7U3 

on appeal from summary conviction, 
892, 8041

certificate of non-payment, 803 
distress for, 804 
of abandoned appeal, 800 

in civil action against ollicer, 804

Counsel
on preliminary enquiry, 495, 490 
right to, on indictment, 580 
duty of prosecuting counsel, 583 
police officer ns advocate, 094 
in summary proceedings, 78E

Counselling
to commit offence, 44-50

Count
Sec Indictment

Counterfeiting
evidence of, 018, 019 
advertising counterfeit money, 400 
counterfeit token, 400 
destroying counterfeit coin when 

taken under search warrant, 477
Counterfeit token

definition of, 400
County

includes two counties, 12

County court 
includes district court, 13 
criminal jurisdiction of judge of, 003- 

005
County Judge’s criminal court. 004. 

0(15
speedy trial, 007-072 

power of judge of, to hold summary 
trial, è79, 080

Course of justice 
obstructing, 112 
perjury, 100 
corrupting jury, 112 

witness, 112
conspiracy to perx'ert, 113 
compounding penal actions, 113 
compounding criminal prosecutions,

114
conspiracy to falsely accuse. 111 
fabricating evidence, 110

Court of Appeal
defined, 4
jurisdiction, 044-053 
reserved case for, 040 
copy of evidence for, 649 
powers of, 050 
order for new trial, 052 
further appeal from, 050

Court of Record
County Judge’s criminal court, 004, 

ti05
certificate of proceedings in, 574 
coroner’s court, 475 
summary trials l>efore magistrates 

distinguished from proceedings of, 
088

Court room
excluding public from, 127, 128, 215, 

224 228, 448 
Coverture

disclosure of communications during, 
872

Credibility 
of witness, 180, 001 
when corroboration required, fill, (112 
evidence of accomplice, 001 
expert evidence, 003 
evidence of insane person, 003 
evidence of child not under oath. 014 
previous conviction of witness, 020 
party discrediting own witness, 021 
former written statement by witness, 

022
proving contradictory statement of 

witness. 023
question for jury, 047, 052-054 
eireumstantial evidence, 054

Creditor -----
assigning property to defraud, 318 
destroying or falsifying books to de

fraud, 319

person supported by, 101 
legislative powers as to, 2 
provincial offences, 2, 3 
against imperial statutes. 15 
punishments for. 10. 829 
capital punishment. 835 
imprisonment for, 840 
disabilities consequent on, 852 
application of fines. 828 
attempts and conspiracies, 432 
criminal and non-criminal nuisances, 

140
intent in, 19, 49
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Ciiminal breach of contract
endangering life or property, 427 
with corporation, etc., 428 
with railway, etc.. 428 
by corporation, 428 
by railway, 428

Criminal breach of trust 
offence of, 313 

Criminal information 
for libel, 260-262 

standing aside jurors, u.ti 
Criminal intent 

See Intent 
Criminal law

legislative power as to, 2
Criminating questions

admissibility, 873
Crops

seumg fire to, 40(1 
attempt to set fire to, 400

Crown
reservation of rights of, 14

Crown case reserved
on questions of law, 040-048 
refusal of, 648 
powers of court, 050

Crown counsel
duty of, 583

Cruelty
to animals, 421-424
excess of force in correction of child, 

42, 43
failure to provide necessaries to per

sons incapacitated, 105-172 
child, 11 >7
servant or apprentice, 100 

abandoning child under two years old, 
173

bodily harm to apprentice, 173

Culpable homicide
defined, 170 
murder 180-180 

punishment, 104 
provocation, 100, 101 
manslaughter. 102 

punishment, 108 
Cumulative punishment 

on summary conviction, 772 
for indictable offence. R41 
offence under two sections, one pun

ishment for, 834

Current coin
offences relating to, 300 300
interpretation, 30u
counterfeiting, 302-300
illegal dealing in counterfeit coin, 302
illegal ex|H>rtation of counterfeit coin,

304
making instruments for coining, 304,

305
clipping. 305, 30(1 
uttering counterfeit, 307-300

Dagger
carrying, 78

Damage
to buildings by rioter*. (17 
to property, offence of, 411-414

wilful destruction of or damage to, 
412, 413 

Dangerous acts 
duty of persons doing, 170 
surgical or medical treatment, 170 
charge of dangerous things, 171 
dangerous omission of duty, 171

Dangerous explosions
causing. 73
acts with intent to cause, 74 
unlawful possession of explosives. 75

Dangerous things
omitting duty of precaution in charge 

of, 171
carrying dangerous weapons, 75-82

Dead body
of child, concealing, 100 
indignity to, 156 
illegal removal of. 15(1 
neglect to inter, 150

Deaf and dumb
procedure in ease of inability to plea.l, 

carnally knowing fniinlc who is, 137
Death

causing, 174 
accelerating. 177 
homicide, 174-178 

by misadventure, 175 
culpable, 170

procuring by false evidence. 17(1 
within a year and a day, 170 
causing by influence on the mind, 177 
net causing where proper remedies 

would have prevented, 177
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Death—Continued 
from treatment of culpable injury, 17S 
falsifying registers of, 370 

extracts from registers of, 370 
uttering false certificate of, 371 
forging false certificate of, 371 
consent to homicide, 43 
attempting suicide, IDS 
aiding and abetting filicide, 198 
manslaughter. 102, 198 
murder. 179-1S9
no forfeiture of chattel causing. 853 
capital punishment, 835-S3!*

Debentures
forging, 301

Deceased witness
reading deposition taken on prelimin

ary enquiry, 015

Declaration
to olliecr, false, 110 
statutory, 109
respecting death sentence, false, lit! 
dying, as evidence, 182-181

Deed
fraudulently concealing, 319 
forgery of, 358-304

Defacing 
current coin, 390
uttering defaced current coin, 399 
registers of births, deaths, etc., 370 
land marks, 415-410

De Facto Law
obedience to, 43

Defamatory libel 
defined, 243
publishing, defined, g4S 
pleading justification, 250, 551-554 
punishment, 257-200 
extortion by, 250

Defects
formal, no objection after verdict, 041 
omissions ns to jurors, 041 
in proceedings for summary trial. 090 
in summary proceedings, 783, 790 
for want of form in summary convic

tion, 780
of form after appeal from conviction, 

802
conjunctive description, 815 
disjunctive description, 815

Defence
right to counsel, 580 
full answer and defence, 580, 581 
order of, 585 
on summary trial, 094 
defending dwelling-house, 40, 41 
defending real property, 41 

movable property, 39 
self-defence against unprovoked as

sault, 37
against provoked assault, 38 
against insulting assault, 39 
in homicide cases, 175

Defilement
of girl, procuring, 134
parent or guardian procuring, 135
householder permitting, 130
conspiracy for, 137
of idiots, 137
of Indian women. 137
seduction. 131-134

attempted rape, 225 
child under fourteen, 225 
abduction with intent, 237, 238 
indecent assault, 213 
carnal knowledge defined, 15

Definition
statutory, of certain terms, 4-15

Defrauding
of creditors, 318, 3u
false accounting, 310, 317
concealing deeds, 319
falsifying pedigrees. 319
falsifying books, 319
homer of unregistered title, 330
in mining operations, 320
false receipt by warehouseman, 321.

conspiracy to defraud, 329 
cheating at play, 330 
lortune telling, 331

in "prosecution, proceedings on. 001

Delirium
as an excuse, 23

Deliverance
warrant of, on admitting to bail, 527

Delusions
Sen Insanity
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Demanding
with menaces, by letter, 337, 338 
with intent to steal, 339 
extortion by threats. 340, 341

Dementia
through intoxication, 23 

Demurrer
objection by, to indictment, 544, 545

Deodand
abolition of, 853

Deposit
on appeal from summary conviction, 

776, 781, 782 
on certiorari, 799

Deposition
of witness on preliminary inquiry, 

form of, 601 
copy of, 515

transmission of by justices, 519 
reading at trial where witness is dead, 

615
of sick witness, 615-618 
of witness absent from Canada, 615- 

618
using on trial of accused for another 

offence, 018
use of, on plea of autrefois acquit or 

convict, 551 
right to inspect, 573 
prisoner entitled to copy, 575 
transmitting, after summary trial, 696 
in summary proceedings to be reduced 

to writing, 735
in summary proceedings, variance 

from information, etc., 783 
certiorari to inferior courts to remove, 

788
perusal of, in certiorari proceedings, 

798

Deputy chief constable
defined, 484

Description
trade, definition of, 373 

false, 374

Deserters
arrest of, 468 
warrant to search for, 468 
receiving certain necessaries from, 

327

Desertion
enticing soldiers or sailors to desert. 

67, 58
of child under two, 172 
neglecting to supply wife with neces

saries, 167, 172
of child by parent or guardian, 167. 

172
Destruction

of buildings, by rioters, 66, 67 
wanton, of property, 159 
of documents, 301 
of books of account, 319

Detention
of chattel under search warrant, 476 
forcible detainer of land, 68 
of person indicted, 568 

Director
Sec Company 

Disable
distinguished from maim, and dis

figure, 202
Disability

on conviction for offence relating to 
public contracts, 96 

on conviction of public official. 852 
Disagreement 

of jury, 637

Discharge
of prisoner, unlawfully procuring, 122 
of forfeited recognizance, 824 
of accused on preliminary enquiry, 511 
of juvenile offender after trial. 705 
dismissal of summary proceedings, 861, 

862
dismissal on summary trial, 095 
of prisoner, unlawfully procuring, 122 
if found not guilty on speedy trial. 672

Discipline 
of minors, 42 
of apprentices, 42 
on ships, 42

Disfigure
as distinguished from maim, and dis

able, 202

Disguise
being disguised at night, 350 

by clay, with intent, 350
Disinterment

offences relating to, 156 
coroner’s right to order. 157

57—CRIM. CODE
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Dismissal
of juvenile offender, 705 
in summary proceedings, form of, 749 

certificate of, 750 
of complaint for assault, 752 
costs on, 754
on summary trial, form of certificate, 

099
Disobedience

to a statute, wilful, 98 
to orders of court, 09

Disorderly conduct
offences under vagrancy clause, 158- 

104
Disorderly house

offence of keeping, 147, 100 
appearing, the mistress of, 147. 148 

evidence, 148 
frequenting, 100
summary trial for keeping, 083, 080,

frequenting, 083, 080, 087 
being inmate of, 083, 080, 087 

summary trial without consent, 687
Disqualification

of justices, 718-720 
of public official on conviction, 852 
of persona convicted of fraud upon the 

(Government, 90
on selling or agreeing to sell public 

office, 98
Distress

commitment for want of, 700-771 
tender and payment on, 812 
warrant of in summary matters, 

758-700, 704, 708
District 

defined, 5
in summary matters, 718 
district magistrate, 064, 070-082

Disturbance
causing, in street or highway, 150 
of public worship, 125

Dividend warrants 
clerk falsely issuing, 372

Divine service 
disturbing, 125

Divorce
validity of, as defence in bigamy, 232

Dock
stealing from boat at, 300

Document
obtained by forgery or perjury, de

manding property under, 360 
judicial or official, theft of, 286 
election, theft of, 289 
false, definition of in forgery, 353 
altering, 354
drawing without authority, 305 
transmission of depositions, etc., by 

justices, 519
impounding, forged, 033 
as evidence. 005
official or public, proof of, 870-878 

notice of certified copy, 878 
of title, defined, 5 

theft of, 280
maliciously destroying, 301 
concealing, 319 

compelling execution of. 330 
of valuable security by threat, 341, 

342
containing accusation and threat. 341 
acknowledging in false name, 380

Dogs
killing or injuring, 414 
theft of. 291 
cruelty to, 421, 422

Drilling
unlawful. 07, 08

Driving *
furious, causing injury by, 208

Drown
attempt to, 195

for abortion, advertising, 129 
supplying or procuring, 228 

auministering, to enable carnal con
nection, 135

adulterated, selling, 142 

Drunkenness
dementia from, as an excuse, 23

Duel
challenging to fight a, 70

Duress
by threats, 24
wife in husband’s presence, 24 
compelling execution of document by, 

330
demanding property with menaces, 337- 

340
extortion by threats, 340-342
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Duty
of justice- if rioters do not disperse, 66 
to provide necessaries, 165-109 

punishment for neglect, 172 
of persons doing dangerous acts, 170 
of persons in charge of dangerous 

things, 171
where omission endangers life, 171 
advisory, of Minister of Justice under 

Ticket of Leave Acts, 857 
of persons arresting, 32 
of sheriff after committal of accused, 

007
Dwelling house

delined, in burglary, 40, 41 
defence of, 343 
breaking and entering, 41 
stealing in, 208 
breaking out of, 348 
injuries by tenants, 415 
setting lire to, 404 

attempts, 405
written threat to burn, 407 
verbal threat to burn, 407 
destroying or damaging, 412 
stealing metal, etc., fixed to, 203

Dying declaration
as evidence in homicide, 182, 603. 604

Election
assault or battery on day of, 217 
of speedy trial, 607, 608 

where another charge substituted,

after refusal, 671
after committal in summary trial 

proceeding, 672 
changing election, 670 

by juvenile offender. 703. 704 
by parent or guardian, 704

Election documents
stealing, 289 
injuries to, 415

Electric light 
injury to. 409
criminal breach of contract to supply, 

428

Embezzlement
statutory theft now includes, 265

Embracery 
offence of, 112

Employee
seduction of female, 133

Endangering life
by 1 ai lure to provide necessaries, 165- 

172
abandoning child under two years, 172 
grievous bodily harm. 201, 203 
attempt to i. urder, 194 
attempt to strangle. 203 
auministering poison, 204 
by explosives, 205 
of persons on railways. 206, 207 
excavations in ici-, 209 
sending out unseaworthy ships, 210 
duty of persons doing dangerous acts, 

170
of persons in charge of dangerous 

things, 171
by omitting legal duty, 171 
procuring abortion. 227. 228 
causing dangerous explosions, 73, 74 
carrying offensive weapons, 75-78 
selling pj-tol to minor, 77 
pointing lirearm at person, 78

Endorsement
of justice’s warrant, 473 
of warrants in summary conviction 

matters, 720
of warrant of distress, 770

Enticing 
child away, 241 
militiamen to desert, 58 
member of X.W. Mounted Police to 

desert, 08
soldiers or sailors to desert, 57 
sailors, etc., to mutiny, 57

Entry
peaceable on land, etc., 42
forcible, on land. 68
in burglary or housebreaking, defined,

344
Eiror

proceedings in, abolished. 646 
See Amendment

Escape
preventing, as justification. 33, 34 
being at large while under sentence, 117 
assisting of prisoners of war, 118 
breaking prison. 118 

attempting, 119 
from custody, 119. 120 

assisting, 120, 121 
permitting, 121 

aiding, from prison, 122 
procuring discharge of prisoner, 122 
punishment of escaped prisoners, 123



900 ixiikx.

Escheat
none for treason, 853 

indictable offence, 853 
suicide, 853

Estreat
of recognizance, 819-823 
in llritisli Columbia, 822

Evidence
of insanity, 22, 23
corroboration on charge of treason, 53 
of conspiracy to treason, 54 
of other meetings on charge of unlaw

ful assembly, 64 
of rioting, 65
of forcible entry and detainer, 69 
of piracy, 89
of negligently permitting escape, 102 
oil charge of perjury, 106, 108 
false, procuring death by, 109 
false aflidavits, etc., 109 
fabricating, 110 
corrupting witnesses, 112 
contradictory, by same person, 106 
of judicial proceedings, 108 
on charge of sodomy, 126 
proof of age on charge of seduction, 

etc., 131
previous unchastity, 131. 133 
of relationship on charge of incest, 

128
of offence of keeping gaming-house,

111
finding gaming instruments, 145 

of oifence of keeping betting house, 147 
disorderly house, 148 
appearing ns the keeper of, 148 
gaming, 151 
lotteries, 155 
murder, 180-188 

dying declaration, 182-184 
of cause of death, 182 

malice, 180 
motive, 184 
medical experts, 186 
young children, 215 

in cases of rape, 222-225 
bigamy, 230-235 
libel. 244-247

presumption from possession of stolen 
goods, 268

procuring death by false, 176

Evidence -Continued
insufficient proof <»f complete offence 

may be admissible in proof of at
tempt, 112

proof of judicial proceedings, 108 
for prosecution on preliminary en

quiry. 501
reading to the accused, 504 
confessions and admissions at, 505-511 
for defence on preliminary enquiry, 

511
recognizance to give, 515 
principal rules, 503 
appointment of stenographer, 501 
attendance of witnesses, 600 
competency of witnesses, 600, 871-873 
credibility of u it ness, mil 
disclosing confidential communication, 

601
of accomplice, 601 
of insane person, 603 
as to character, 604 
identification of criminals, 602 
hypothetical questions, 602 
dying declaration, 603, 604 
of res gestae, 602 
documents ns, 605 
of other criminal acts, 606 
corroboration, 611-614 
child not under oath, 614, 879 
depositions as, 615-618 
of persons found in gaming-house, 485 
of counterfeit coin, 618 
of advertising counterfeit money, 619 
of previous conviction, 619, 620 
of attested document, 620 
comparison of handwriting, 621 
impeaching credit of witness, 621 
former written statements, 622 
contradictory statements by witness, 

623
proving age, 624 
of common gaming-house, 625 
of unlawful gaming, 625 
of gaming in stocks, 626 
of stealing minerals. 626 
of stealing timber, 627 
of fraudulent marks, 628 
as to public stores. 628 
of legislative publication in libel eases, 

626
in polygamy, 626 
of cattle brands. 627 
comment on failure to testify, 872 

application of provincial laws. 878 
of conviction or dismissal on summary 

trial. 697
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Evidence Continued 
judicial notice of proclamation, etc.,

of experts, limit to number, 881 
expert testimony, 1st!, 003 
Canada Evidence Act. 871-880 

Amendment Act, 881

Exaggeration
ns to quality, when a false pretence,

:to4

Examination
preliminary, for indictable offence, 

487-51 1
compelling appearance for, 457. 4G8, 

470
of witnesses at trial. 600-00(1 
of witness under commission. 009-611 
hearing before justices, 725. 731-733 
view by jury. 033, 034 
personation at competitive. 387

Excavations
leaving, unguarded, 201)

Exceptions
negativing, in summary matters, 733 
excess of force, 43 

in chastisement, 42

Excess of force 
criminal liability for, 43

Exchequer Bill
defined, 352, 307 
forgery, 354, 300

Exclusion
of publie from court room, 448

Excuse
matters of, 19-43 
at common law. 10 
age when an. 20 
insanity as an. 21 
compulsion. 24 
ignorance of law. 24 
self-defence in assault, 37-39 

in homicide. 175 
defence of property, 30-41 
discipline of minors, etc., 42 
surgical operation, 42 
de facto law, 43 
excusable homicide. 174. 102 
homicide by misadventure. 175 

in self-defence. 175
when provocation a partial excuse, 190

Execution
of sentence, or process, as justification, 

force used in 31
of warrant of arrest for indictable of

of warrant or arrest, in summary pro-

warrant of witness in summary pro
ceeding. 731

enforcement of summary conviction,

of distress warrants, 758, 704-767 
of commitment in summary matter, 

757, 701-703, 705 
of death sentence, 835, 830

Exhibition
of indecent objects, etc., 120. 150

Experts
evidence of, when admissible, 003 
as witnesses, limit to number of. 881 
medical testimony in homicide, 186

Explosive substances 
definition of, 5 
causing danger by, 73 

acts with intent, 74 
unlawfully making or possessing, 75 
causing bodily injuries hv. 205 
<langerous storing of. 205 
attempt to damage by, 407 
consent to prosecution for making. 445 
detention of when taken under search 

warrant, 477
Exposure

of infant child, 172 
of person, indecent, 128 
of obscene prints for sale, 120 
of things unlit for food, 141 
of indecent objects, 150 
of dead body. 150 
adulterated foods and drugs, 142

Extortion
by defamation. 250
compelling execution of documents by 

force, 330
demanding money with menaces, 337 

property with intent to steal. 339 
bv threats of accusation. 340 341 
by other threats, 341. 342

Extracts
from registers, falsifying. 370

Extra-judicial oaths
restriction of. 8,0. 880
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Fabricating evidence 
an indictable offence, 110 
conspiracy to bring false accusation,

111
indictment for, 537

Factors
certain frauds relating to, 322 

Fair comment
in relation to libel, 252,. 254 

Fair report
of public meetings, 252 
discussion of public matters, 252, 253 
comment, 254 
answers to inquiries, 254

False accounting
by ollieial, 31b 
by clerk, 317

False accusation 
conspiring to bring, 111 
extortion by threats, 340-342

False affidavit
offence of making, 109 
making out of province in which to be 

used, 110
fabricating evidence, 110

False certificates 
of registers, 370, 371 
goods falsely marked, 370 
dividend warrants, 372

False document 
definition of, in forgery, 3>2 
making of, 354
fraudulently using fictitious name.

punishment of forgery, 358-304 
invoices certified in blank, 304 
unauthorized signature per procura

tion, 305
forged testamentary paper, 300 
false warehouse receipt, 321 
false Rank Act receipt, 322

False evidence 
procuring death by, 170 
perjury by, 104-111

False imprisonment
criminal. 219

False letter
sending with intent to alarm or in

jure, 305

False news
spreading uli'-n damaging to public 

inter*-I s"
false letter or telegram, 305

False oaths
offence of making, 109 
fais,, affidavit. 109, 110 
fabricating: evidence, 110

False pretences 
locality *.i -rime, 10, 17 
definition, 304 
by conduct. 304 
eviden* <. 300-310 
punishment. 310
form of indictment and procedure. 310 
obtaining valuable security by, 312 
falselv pretending to enclose money,

obtaining passage by false tickets, 313 
indictment for, 537 
summary trial for obtaining property 

by. 082, 085, 092
Falsely marked goods

selling. 379
False signal

making, on railway, 407 
to endanger vessel, 409

False statements 
making, in receipts, 322 
by company official, 310 
by public officer, 317 
in books, with intent to defraud 

creditors, 319 
<u pedigree, 319
in matters material to registry. 31P 
by warehouseman, 321 
under Think Act, 322 
as to enclosure of money, 312

False telegram
sending with intent to alarm. 305 

False ticket
obtaining passage by, 313

False trade description
defined, 374 
on watch eases, 375 
on bottles, etc., 381 
applying, 370-382

Falsifying 
registers, 370
extracts from registers. 370 
books relating to public funds. 371 
pedigrees. 319
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Family
failure to maintain, 158 

Fees
of justices, 755 
of constables, 755, 756 
of witnesses, 756

Feigned marriage
procuring, 235 
corroboration, 612

Felo de se
See Suicide.

Felony
compounding, 140 
misprision of, 115
abolition of distinction between, and 

misdemeanour. 438
Fences

stealing. 296 
mischief to, 416

Fieri facias
on estreat of recognizance, 820 

Fighting
prevention of, 35 
declining further conflict, 38 
when an affray. 69 
prize-lighting, 70-72

Finding indictment
meaning of, 5 
by grand jury, 560 
copy of indictment, 574 
trial upon, 580

Findings of fact
by justices, effect of, 787

Finding sureties
in addition to other sentence, 846 
on threats of personal injury, 847 
on threats to burn, 847, 851 
complaint by party threatened, 848 
recognizance to keep the peace, 848 
commitment in default, 849, 851

Fine
application of, 828. 829 
discretion as to amount, 834 
recovery of, 829

umler summary conviction, 757-771

Fire _ •
threats to set fire, finding sureties 

after, 847

Fire alarm
injury to. 409

Fire arms
pointing at person, 7b 
carrying wiluout justification, 76, 7* 

with intent, 77 
selling to minor, 77 
of officers discharging duty. 79 
refusal to deliver up to a justice, 79 
selling in the Territories, 80, 81

First offender
conditional release of, 855-858

Fish
destroying. 412, 413 

Fixtures
to land or building, stealing, 293 
indictment against tenant for steal 

ing, 540

Flight
as evidence of guilt. 185

Flood-gates
damage or destruction of. 413

Following
intimidation by persistent. 429

Food and drugs
selling things unfit for food, 141 
adulteration of, 142

excess of, 43
compelling execution of document by, 

336
in robbery, 332 
in rape. 221 -224_ 
in abduction, 237, 238 
used to prevent crime, 36

Forcible detainer
defined, 68 
evidence, 09

Forcible entry
defined, 68 
restitution, 69

Foreign Enlistment Act
offences against, 16

Foreign sovereign 
libel or., 87

Foreigners
entering Canada to levy war, 54. 55 
proceedings against for Admiralty of

fences, 443
no right to jury de medietate linguae, 

586
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Foreman
of grand jury may administer oath, 

564
to initial names endorsed on bill, 

5U4

Forfeiture
conviction to adjudge, 747 
enforcement of, 82H, 829 
of gaming instruments, 484 
of lottery devices, 484 
of chattels used for crime on seizure 

under search warrant, 478 
Forgery

false entry by clerk, when, 317
defined. 354
generally, 355
document defined, 352
false document defined, 353
by altering genuine document, 354
by filling in cheque signed in blank,

by assuming fictitious name, 356 
at <,<imm<m law, 357 
by uttering forged paper, 363 
making, etc., instruments of, 367-369 
counterfeiting stamps, 308 
of trade-mark, 376, 379 
no ratification, 358 
punishment, 358 
jurisdiction, 2, 303 
corroboration, 303
of order for payment of money, 303 
counterfeiting seals, 304 
false telegrams, 305 
possessing forged bank notes. 305 
documents by procuration, 305 
use of probate obtained by, 300 
false certificates. 370, 371 
false entries in Government accounts, 

371
destroying forged document, taken 

under search warrant, 477 
corroboration, 612

Formal objections
what defects in indictment do not viti

ate, 535
to form of summary conviction, 746- 

748, 790
appeal from summary conviction on, 

783
want of form no ground for certiorari, 

786, 796

Former conviction 
proof of, 619
cross examination of witness as to, 

020

Forms (in Code)
in schedule one. validated, 80S 
varied to suit the case, 808
to like effect as. sllflieiellt, 80S
A, 460 A A, 519 AAA, 745
H, 401 HB, 521 hrr. 794

462 C< . 523 ., -
1), 408 1)1». 528 DM). 768
E, 409 HE, 531 EE K, 759
F, 471 FF, 531, 100, F FF. 701

217. 200,
360, 310

(1, 471 500 762
II. 473 HH . 500 mm.
1. 478 II. 507 in. 703
.1, 479 .1.1, 568 jjj. 703
K, 488 lx K KKK, 70S
L, 490 LL, 593 ELI.. 709
M, 491 MM ,068 M M M .773
N. 493 NN, 009 NNX, 777
O. 494 < H ». 077 000.
!\ 490 IT. 490, 077 1*1*1*,
Q. 498 QQ. 098 QQQ, 804
R. 50U HR, 099 HRR, 805
s. 501 099 SSS. 813
T. 504 TT. 705 TTT,
1\ 513 IT, 706 l*Ll . 837
V. 514 VV, 740 VVV. 837
W. 510 w\\', 741 WWW.
X, 517 XX, 742 XXX, 848
Y. 517 YY. YYY, 849
Z, 518 zz. 744

Fornication
conspiracy to induce wutmin t<> com

mit, 137
Fortune telling

offences relating to, 331
Fraud

particulars of count, 537 
pretending to enclose monev in post 

letter, 312
obtaining passage by false tickets. 313 
by bailee or agent, 207-271 
criminal breach of trust. 313 
false pretence defined, 304 

punishment, 310 
obtaining signature by, 312 

false accounting. 316, 317 
on creditors. 318, 319 
respecting title registration, 319, 320 
fraudulent seizures of land, in Quebec, 

320
conspiracy to defraud, 329 
cheating at play, 330 
witchcraft and fortune telling. 331 
false receipt by warehouseman. 320 
false receipt under Rank Act, 378
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Fiaud-Continued
respecting consignments on which ad

vances made, 322
innocent partner not deemed guilty of 

co-partner’s offence, 323 
applying false trade description, 370 
trade-mark offences, 373-385 
personation, 387-380 
advertising counterfeit money, 400 
operating fraudulent scheme under 

false name or address, 401
Fraudulent conversion

by bailee, 207-271 
by agent, 271

Fraudulent scheme
operating or promoting, 401

Fraudulent transfer
to defraud creditors, 318

Frequenting
disorderly house, 101 
gaming-house, 151

Fright
causing death from, 177

Fruit
stealing from orchard, 200 
wilfully damaging or injuring growing, 

417
Furious driving

injury by, 2«iS

Further detention
of person accused, power to order, 058

Gambling
See Gaining

Gaming-house
Retting
Lotteries

Gaming
unlawful, evidence of, 145, 020, 030 
in stocks or merchandise. 150 
in public conveyances. 152 
betting and pool-selling. 152 
person supported by, 101 
in stocks. 150. 151
summary trial in certain eases of, 

083
Gaming-house 

defined, 143 
at common law, 144 
evidence to prove, 144. 145 
playing, or looking on. in. 140 
obstructing officer entering. 140

Gaming-house Continued 
stock gambling. 150. 151 
frequenting bucket shops, 151 
search in. 483
evidence of persons found in. 485

Gaol
imprisonment in for term under two 

years, 841
discretion to impose hard labour in, 

842
conditional liberation from, under 

Ticket of I^eave Acts, 858
Gaoler

receipt of. for prisoner, 528
Gardens

stealing plants, etc., from, 200 
wilfully destroying or injuring produce 

in, 417
Gas

criminal breach of contract to supply. 
427, 428

offences committed in, 450
Gazette

proof of notice in Canada Gazette. 877 
General Sessions 

courts of in Ontario. 000. 001 
jurisdiction, 440, 441 

Gilding coin 
offence of, 302 

Girls
under fourteen, defiling, 225 

attempt, 220
under sixteen, abduction, 230 
between fourteen and sixteen, seduc 

li.m. 131
under twenty-one. seduction under 

promise of marriage, 132 
proof of age. 024
under eighteen, householders permit

ting defilement, 130 
procuring to become prostitute, 134 
parent or guardian procuring defile 

ment, 135
indecent assaults on, 213

no consent under fourteen to, 210 
kidnapping, 218 
rape. 221 224 

attempt, 225
seduction of ward or employee, 133 

of female passenger, 133 
prostitution of Indian girl. 137 
carnally knowing idiot. 137 

attempt. 137
conspiring to fraudulently induce de

filement of, 137
searching house of ill fame for, 482
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Gold and silver
mined, unlawful dealings with, 320 

search warrant for, 481 
fraudulent concealment. 275

Good behaviour
finding sureties for, 840 

after threats, 847 
recognizance, 847

Goods
lost and found, 268 
theft of, 205 
stolen, receiving, 271-281 

bringing into Canada, 302 
entrusted for manufacture, disposing 

of, 300
capable of being stolen, concealing, 301 
of the value of $200, stealing, 303 
falsely marked, selling, 379 
liable to forfeiture under Trade Mark 

law, unlawful importation of, 383 
trade mark, offences as to, 373-386

Government
frauds upon the, 93 

disability on conviction, 90 
breach of trust by public officer, 96 
selling appointment under, 98 
bribery of employee of. 93-96 
criminal breach of contract with, by 

railway company, 522

Government employee
bribery of, 93-96

Grain
intimidation of person buying or sell

ing, 430
false warehouse receipt for, 321 
false receipt under Bank Act, 322 
fraudulent dealing with, after advance 

on consignment, 322

Grand jury
constitution of, 500 
finding bill of indictment, 501 
challenge of grand juror, 573 
objection to legality of, 576 
qualification of grand juror, 586 
number on panel, 580 
when seven may find a bill, 586 
witness before, need not take oath in 

open court, 504 
foreman’s duties, 504 
names of witnesses to be submitted to, 

684
who may prefer indictment before. 559

Grievous bodily harm
evidence of, 190 
indicting, 203 
by explosives, 205 

attempt, 205
wounding with intent to cause, 201 
throwing corrosive fluid, 205 
by spring guns and man-traps, 206 
causing by unlawful act. 208 

by neglect of duty, 208 
act done with intent to inflict, where 

death ensues, 189

Guardian
procuring defilement of ward, 133, 135 
includes person having custody, 136 
duty of to provide necessaries, 167, 172

Guilty mind
Sec Intent

Gun
is an “offensive weapon," 7 
air-gun or pistol, carrying, 70 

selling to minor, 77 
possession of, when arrested, 77 
possession of, with intent, 77 

refusal to deliver up to a justice, 79 
sale of improved, in the Territories, 80 
“improved arm,” defined, 81 
possessing near public works, 82

Gunpowder
attempt to damage by, 407

Habeas corpus
procedure by, 829-833 
dispensed with for bringing up pris

oner for trial, 573 
ordering further detention on, 058 
certiorari in aid of, 792

Hallucinations
constituting insanity. 21-23

Handwriting
disputed comparison of. 021 
of certain officers certifying extracts, 

unnecessary to prove. 877

Hanging
capital punishment by, 835 
executing sentence of, 830-839

Harbour
injury to natural bar of, 416 
wilful damage to, 412
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Hard labour
discretion to award, 842 
in default of paying fine on summary 

conviction, 741, 7<*<i 
in default of distress on summary con

viction, 740
as part of punishment on summary 

conviction, 742
in default of distress under justice’s 

order, 743
in default of payment under justice’s 

order. 744, 745
in default of distress against inform

ant r costs of dismissed com
plaint, 740

justice's warrant of commitment with, 
701, 702

for want of distress for penalty, 
703. 760

for want of distress for appeal costs, 
805

Having in possession
defined, 0

Hearing
bv justices, of summary proceeding, 

735
on preliminary enquiry, 487, 495, 

497. 499 
Heiress

abduction of, 238
High Court of Justice

in Ontario, a superior court of crim
inal jurisdiction, 9 

procedure continued, 000 
High seas

offences committed on the. 443, 444 
warrant of arrest, 407 

High treason 
See Treason 

Highway 
obstructing, 140

Holes
in ice. leaving unguarded. 209 

Holiday 
defined. 13
issue and execution of warrant on. 472 
verdict on, 038

Homicide 
consent to. 43 
defined, 174 
by misadventure. 175 
in self-defence. 175 
culpable. 170

Homicide -Continued 
killing unborn child, 175 
procuring death by false evidence, 170 
limitation of time of responsibility for.

170
killing by influence on the mind, 177
acceleration of death. 177
bodily injuries resulting in death. 178

Horse-racing
when and where lawful, 153

defence of dwelling-house, 40 
at night, 41

riotous damage to, 00, 07 
peaceable entry of, on claim of right, 

42
stealing fixtures from, 293 
forcible entry and detainer. 08

Housebreaking
offence of, 348 
with intent, 349 
breaking shop, 349 
being found armed, with intent, 349 
having instruments of housebreaking. 

350
punishment, 348

after conviction for indictable of
fence, 350

House of ill-fame 
being keeper or inmate of, 100 
frequenting, 101
person supported by prostitution, 101 
summary trial, 103 
summary conviction, 104

Householder
permitting defilement of girl under 

eighteen on premises, 130
Human being

when a child becomes a. 175
Human remains

misconduct respecting, 150
Husband and wife

when competent witnesses against 
each other, 871. 872 

theft from each other, 275 
assisting the other, not thereby an ac

cessory, 47, 4S
wife’s assisting husband’s accomplice,

47, 48
bigamy, 229. 235 
polygamy, 235
abducting married woman. 237 
husband’s duty to provide wife with 

necessaries, 107
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Husband and wife Continued 
lawful excuse, 108 
punishment for neglect, 172 

husband may obtain search warrant to 
arrest wife in house of ill-fame, 
482

Hypothetical questions 
when admissible, 002 

Hypothecation
fraudulent, of real property, 320 

of goods transferred as security 
under Hank Act, 322. 323 

of goods on consignment after ad
vances made, 322

leaving excavations unguarded, 209 
Identification 

of criminals, 002
Idiot

carnally knowing, 137
Ignorance of law 

no excuse, 24 
Ill-fame

keeping house of, 100 
frequenting house of, 101

Illicit intercourse
with idiot, 137 
with imbecile, 137 
with deaf and dumb girl. 137 
with ward or employee, 133 
with female passenger on vessel by 

person employed, 133 
procuring, 134-130
householder permitting where girl 

under eighteen, 130 
conspiracy to induce by fraud, 137 
enticing girl under txventy-onc to house 

of ill-fame for, 134 
with child under fourteen, 225 
girl under sixteen, 131 
girl under twenty-one, under promise 

of marriage, 132
Imbecility 

as justification, 21 
Immoral books 

sale of, 129 
sending by post, 130

Immoral literature
posting. 130 
selling. 129
advertising drugs for procuring mis

carriage, 129

Imperial Statutes
proceedings under, 15 
proof of, 870

Importing
counterfeit coin, 392 
goods liable to forfeiture under trade

mark law, 383
Impounding

forged documents, 033 
Imprisonment 

punishment by. 840-843 
cumulative, 841 
in penitentiary, 841 
in reformatory, 843 
in default of finding sureties. 840 
on summary conviction. 757. 758. 701. 

703, 707
Improved arm

definition of, 81
Incest

offence of. 127
Incitement

to give false evidence, 110 
to mutiny, 57
of soldiers or sailors to desert. 57 
of militiamen to desert, 58 
of Indians to riotous acts. 72

Incompetency
of witness, crime or interest no ground, 

871
Incriminating answers 

limitation of privilege, 873 
Indecent acts 

defined, 128 
punishment for, 128 

Indecent assault 
on females, 213-216 
on males, 216
evidence of young children, 215 
summary trial for, 683, 687 
conversation not a complaint. 687 

Indecent exhibition 
openly exposing, in public place. 159 

Indecent exposure 
of the person, 128 
of corpse, 156

Indians
inciting to riotous acts. 72 
prostitution of Indian women. 137 
stealing things deposited in Indian 

graves. 301
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Indictment
defined, 0
multifarious, 195
requisites of, 529-545
venue in, 530
form of count, 531
charging in the alternative, 537
particulars, 537
joinder of counts, 540
form of heading, 530, 541
accessories after the fact, 543
against receivers, 543
charging previous conviction, 543
objections to, 535, 544
special pleas to, 547* 551
what defects are amendable, 544
preferring, 558-5G8
jurisdiction of courts, 558
in common law olTcnces, 558
place of trial, 551)
party preferring, 559
where consent required, 5(12
motion to quash, 5(13
time for trial following, 563
form of certificate of. 566
reading to the accused, 573
prisoner ensiled to copy, 574
joint. 583

under two years, abandoning, 172 
concealing dead body of, 199 
neglect to provide necessaries for. 167

Influencing the mind 
causing death by, 177

Information
for indictable offence, form, 462 
to be in writing and under oath. 462 
requisites of, 463 
amendment of, 463 
defect or irregularity in, 463-466 
is an accusation, 466 
hearing of, 466 
in summary proceedings, 726 

irregularities in, 727-720 
one matter of complaint. 728

Injury
resulting in death, 178 
from reckless act, 404 
arson, 404
setting fire to crops. 406 

to forest, 406
mischief on railways. 407. 408. 206.207 
mischief to telegraphs, 409 
wrecking, 409
mischief to timber rafts, 410 

to mines, 410

Injury ( ontinued 
mischief generally, 411 413, 418 
attempt to injure cattle, 4M 

other animals, 415 
to election books, 415 
uy tenants to buildings, 415 
to land-marks, 415. 416 
to fences, 416 
to harbour bar. 416 
to trees and shrub>. 416 
to garden produce, 417. 418 
partial interest as allot ting, 404 
without legal excuse. 404 
by neglect of duty to supply neces

saries, 165-172
to child under two by abandonment, 

172
bodily, to apprentices or servants, 173 
wounding with intent, 201 

public officer, 203
causing grievous bodily harm. 203 
by administering poison, 204 
bodily, causing by explosives, 205 

attempts, 205 
from spring-guns, etc. 206 
bodily, by negligence. 208 
by furious driving, 208 
by leaving unguarded excavations in 

ice, 209
by assault, 212, 219 

aggravated, 217
causing grievous bodily harm. 216

Inland revenue
counterfeiting revenue stamps. 368

Innuendo
in libel, 243, 257

Inquest
by coroner, 4<5

after execution of death sentence, 838
Inquiry

Sec Preliminary inquiry
Insanity

when an exeuse, 21
indictment before grand jury, 21
onus of proof, 22
medical evidence, 22
dementia through intoxication. 23
of person accused, 641-643

Instruments
of forgery, 367 
of housebreaking, 350 
of coining, 394

Insulting language
using, 179
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Insurance 'W) Judicial corruption
proofs uf loss may be under oath, 880 offence of, 92

Intent
a constituent of crime, 49, 50
doctrine of mens rea, 49
principle regarding, 19
distinction between, and motive, 49
charging the intent, 50
to cause bodily injuries, 201, 202
to commit bigamy, 230, 233
to steal. 209
to rob, 330
to defraud, 404, 405

Interest
witness competent notwithstanding, 

disqualification of justices for, 718-720

International law
piracy under, 89

Interpretation
under Code, 4-11 
under Interpretation Act, 11-14 
under other Acts, 14 
under Post Office Act, 15 
of secs. 77 and 78 (communicating of

ficial information), 58

Intimidation
offence of, 429-431 
besetting, 430

Intoxicating liquor 
defined, 0
near public works, 82 
on H.M.’s ships, 83

Intoxication 
when a defence, 23

Inundation
causing danger of, 412

Irregularity
See Defect

Joinder
of counts in indictment, 540. 541 
of persons in one indictment, 541-543 
of accessory after the fact with prin

cipal, 543
of receiver with principal, 643

Judgment
monon in arrest of. 039-641 
formal defects in, 641

Judicial documents
stealing, 280 
forging, 301 
proving, 875

Judicial notice
of statutes, etc., 874 
of orders in council, etc., 801

Judicial proceedings
proof of, 875

Jurisdiction
of Superior Court, 440 
of General Sessions, 440, 441 
of county court judge in N.B.. 440,441 
of magistrate. 455, 450 
offence committed out of justice’s, 460 
witness beyond, but in Canada, 607 
auxiliary, of provincial courts, 608 
of magistrate under summary trial 

procedure, 082, 687, 088 
of justices in summary proceedings, 

721-724 t
territorial limits, 723 
title to land, 724 
petty trespasses, 724 

certiorari, for want of, 789

Jury
qualification of juror, 586
juror’s knowledge of facts in issue. 586
mixed juries, 587
dc medietate linguae abolished.
challenging the array, 588
impanelling. 589. 590
challenges, 591-597
standing juror aside, 591-597
severing in challenges, 597
ordering a tales, 697
fire and refreshments for, 598
impanelling new jury, 598
general verdict, 599
view by, 633, 634
retiring to consider verdict, 637
disagreement, 637
de ventre inspiciendo abolished. 638
corrupting, 112

Justice
includes two justices, 6 
fees of a, 755
compelling appearance before a. 455 
preliminary enquiry before, 487 
summary convictions, procedure. 717
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Justification
matters of, 18-43
at common law, IS»
regarding children, 20
insanity, 21
compulsion, 24
ignorance of the law, 24
execution of sentence, 25-27
respecting arrest, 27-3(1
preventing breach of the peace, 34-3(1
in defence of self or of property, 37-41
peaceable entry on claim of right, 42
lawful correction of minors, 42
discipline on ships, 42
surgical operations, 42
obedience to de facto law, 43
of homicide, 174, 102
of libel, plea of, 551-554

Juvenile offenders
trial of, for indictable offences, 701-710 
punishment for stealing, 702 
election of trial by jury. 703 

by parent or guardian, 704 
procuring appearance, 703 
remand, 703
sureties for good behaviour, 705 
service of summons, 705 
certificate of dismissal, form of, 705 
conviction, form of, 70(5 
restitution of property, 707 
costs, 709

Keeping the peace
justices assigned for. 457 
finding sureties for, 84(1. 847 

recognizance. 847 
form of, 848

Kidnapping
offence of, 218

Killing
unborn child, 175. 220 
by influence on the mind, 177 
when excusable. 174 
when culpable, 170 
by misadventure, 175 
acceleration of death, 177 
murder, 179. 189, 194 
provocation for. 190 
manslaughter, 192

Knowledge
of the law, 24 
carnal, 15

fraudulent dealings with, 319 
defence of, 41
peaceable entry on claim of right, 42 
forcible entry, 08 

detainer, (18, (19
I.and-marks

removing or altering, 415, 410 
boundary fences, 410

of certiorari proceedings, 792
Larceny

at common law, 200 
See Theft

Legislation
as to criminal law and procedure, 2 
provincial Acts prior to Confederation.

relating to crime, 3 
administration of justice, 2 
constitution of courts, 2 
procedure in civil matters, 2 
offences not crimes, 3 
licenses for local revenue purposes, 3 
civil rights, 4 
as to lotteries, 154

Lesser offence 
conviction for, (129 
proving part of charge, 029 
proving attempt, 629

Letter
demanding property with menaces, 337 
stealing, 287, 288 
unlawfully opening, 288

obtaining from the post, 288 
pretending to enclose money in, 312 
containing threat to burn or destroy, 

jo;
Libel

seditious, 86, 87 
on foreign Sovereigns, 87 
blasphemous, 124 
on the dead, 244 
defamatory, definition of, 243 
at common law. 244 
publication, evidence of, 244-248 

evidence of. 248 
upon invitation, 248 
of parliamentary papers, 248 
of proceedings in courts of justice. 

248
fair reports of proceedings, 249-252 
fair discussion of public matters, 

252 254
seeking remedy for grievance, 254 
answer to enquiries, 254



Libel —Continued 
giving information, 254 
•selling books containing, 255 
extortion by, 250 
punishment for, 257, 250 
procedure in cases of, 257 

by criminal information, 200-202 
indictment for, 530 
plea of justification, 551-554 

form of. 552
matters of public interest, 553 
evidence of legislative publication, 020 
standing juror aside in cases of, 590 
verdicts in cases of, 032 
costs on prosecution for, 712 
powers of Provincial Legislatures over, 

3
Liberation

See Ticket of leave 
Life, preservation of 

duty to provide necessaries, 105-107 
punishment of neglect, 172 
duty of persons doing dangerous acts, 

170
in charge of dangerous things, 171 

abandoning children, 172 
causing bodily harm to apprentices or 

servants, 173
Limitation of time 

for prosecution in treason, 53, 50 
of opposing reading of Riot Act. etc., 

05
unlawful drilling, 08 
possession of dangerous arms, 70 
sale of arms to minors, 77 
other offences, 449, 450 
a year and a day from injury in 

homicide, 170
Liquors

sale of near public works, 82 
conveying, etc., on board H.M.’s ships, 

83
search for, near H.M.’s vessels. 482

Literature, immoral 
posting, 130

Loaded arms
defined, 0
unlawful use and possession of, 73-82

Locality of crime 
in charge of false pretence. 16. 17 
offences committed abroad when pun

ishable elsewhere, 10 
leaving Canada to commit bigamv. 230, 

233

Lodgers
theft of fixtures by, 285

Loitering
in public place, 159
arrest for, without warrant, 453, 454

Lotteries
offences relating to, 153, 154 
evidence, 155
Provincial Legislature cannot author

ize, 154

Lumber
stealing, 294
recklessly setting fire to, 406 
injuries to rafts, etc., 410

Machinery
riotous destruction of, 66 
riotous damage to, 67 
malicious damage to, 413

Magistrate 
defined, 13
under summary trials procedure, de

fined, 679
jurisdiction, 682, 688 

jurisdiction as to juvenile offenders, 
Till

summary convictions before, 717, 721- 
725

duty to suppress riot, 40, 63, 66 
neglect of, 64

disqualification of, for interest, 718- 
<20

jurisdiction to hold preliminary en
quiry, 455, 456

Mail
stopping, 336
See Post office offences

Maiming
definition of, 202
wounding person with intent, 201
of cattle. 412

Majorities 
rule ns to, 14

Malice
as incentive to murder, 180 
See Intent

Malicious damage 
to property, 411, 418 
evidence, 419 
assertion of right, 419 
railway property, 419
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Malicious prosecution
certified record of acquittal, 674

Manager
false accounting by, 316

Manitoba
mixed juries in, 587 

Manslaughter 
definition, 192-194 
punishment of, 198 
corporation, liability of, for, 193 
provocation reducing murder to, 190 
effect of previous conviction for lesser 

offence, 193
conviction for, bar to murder. 551 

Man-traps 
setting, 206

Manufactories
stealing from, 299
fraudulently disposing of goods en

trusted for manufacture, 300 
damaging goods in process of manufac

ture, 413
Marine signals

interfering with, 409
Marine stores

offences respecting, 324-327
Marriage

what is a valid, 230 
evidence, 230-234 
validity of divorce, 232 
bigamous, 229 
feigned marriage, 235 
polygamy, 235 
unlawful solemnization, 237 
seduction under promise of, 132 
subsequent, ns a defence, 134 

Masking
in housebreaking offences, 350

Masters
duty of, to provide necessaries, 169 
causing bodily harm to apprentices or 

servants, 173 
Medical evidence 

in homicide cases, 186 
Medical treatment 

criminal liability regarding, 170, 171
Meetings, public

preservation of peace at, 79 
coming armed within two miles of, 80 
lying in wait for persons returning 

from, 80
58—crim. CODE

Menaces
written demand of property with, 337, 

339
demand with intent to steal, 339 
extortion by threats, 340, 341

Mens rea
See Intent

Mental capacity
See Capacity for crime 

Insanity
Mental influence

homicide by, 177

Merchandise marks
evidence relating to, 628

Metals
stealing ores of, 297 

Military drilling
power to prohibit unauthorized drill

ing, 67, 08
Military law

defined, 6
the Militia Act, 99

Minerals
evidence of stealing, 626

Mining
concealment by partner, 275 
unlawful dealing with gold and silver. 

320
mischief to mines, 410, 411 
appeal from justice's order for restora

tion, 776

Minister 
See Clergyman

Minister of Justice
power of, to grant new trial, 655 
duties of, under Ticket of Leave Acts. 

857
Minors

correction of, 42 
trial of, 440

Misadventure
homicide by, 175

Misappropriation
by clerks and others 

See Theft
Misbehaviour

of public officer, 93-90 
at common law, 96
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Miscarriage 
procuring, 227, 228 
advertising drugs to procure, 129 
offering to sell drugs to procure, 129 

Mischief
criminal acts causing, 403-420 
on railways, 407
destroying or damaging property, 411-

414
Misconduct

judicial or administrative, 92-103 
of certain officers. 101 
corruption, judicial, 92 

of prosecuting officers, 93 
frauds upon the Government. 93-96 
breach of trust by public officer, 90 
corrupt practices in municipal affairs, 

96
selling public office or appointment, 98 
disobedience to statute, 98 

to orders of court, 99 
neglect of duty by peace officer. 99 

to aid peace officer, 99. 101 
obstructing public or police officer, 102 
wilful, definition of, 208

Misdemeanour
abolition of distinction between felony 

and, 438

Misleading justice 
criminal acts tending to, 104-116 
Sec Perjury
fabricating evidence, 110
conspiring to bring false accusations,

111
oaths, false, 109

administering, without authority, 
111

corrupting juries and witnesses, 112 
compounding penal actions, 112

Mistake of fact
when an excuse, 20

Mixed jury
peremptory challenges, 696 

Montreal
powers of clerk of the peace of, 462 

Morality
offences against, 126-137 

Mortgagee
injuring building to prejudice of, 415 

Mortgagor
fraudulent acts by, 319, 320, 415

Motion
to quash indictment. 559 
by reserved case, <>46 
by stated case, 806, 809 
by certiorari, 775, 786, 788 
in arrest of judgment, 639-641 
for new trial, 652-655 
appeal from summary conviction, 879 
by habeas corpus, 830 

Motive
proof of, in cases of murder, 184 
See Intent 

Municipal affairs 
corrupt practices in, 96, 97 

Municipality 
defined, 7 

Murder
definition of, 179, 189 
at common law, 180 
corpus delicti, 180 
post mortem examination, 181 
proving cause of death, 182 
dying declaration, 182-184 
proving motive, 184 
evidence of flight, 185 
evidence of other criminal acts, 185 
evidence generally, 187 
aiders and abettors, 188 
medical expert testimony, 186 
provocation, 190 
punishment of, 194 
attempt to commit, 194, 195 
threats to commit, 197 
conspiracy to, 197 
accessory after the fact, 197 
no joinder of other counts in charge 

of, 540
pleading acquittal for, on subsequent 

charge of assault. 549 
conviction for, bar to manslaughter, 

551
chihl murder, evidence. 621 
conviction for concealment of birth, 

630
Mute

taking evidence of a, 874 
Mutiny 

inciting to, 57

Navigation
malicious injury, obstructing, 413

offences relating to the, 327. 328 
arrest of deserters. 468 
inciting to mutiny in. 57 

to desert from. 57
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Necessaries
of life, duty to provide, 165, 166 
duty of head of family, 167 
duty of master, Hi!) 
mm support of wife, 168 
surgical or medical treatment. 170 
neglecting duty to provide. 172

Neglect
l»v peace ollieer to suppress riot, 99 
to aid peace officer in suppressing riot, 

99
in arresting offender, 101 

of duty to provide necessaries, 165-172 
to obtain assistance in child birth, 198 
endangers the public, 138 

property, 138
in respect of human remains, 156 
endangering persons on railways, 207 
Itodilv injury from, 208 
by furious driving. 208 
by leaving ice excavations unguarded, 

209
in storing explosives. 205 
as to unseaworthy ships, 210

New Brunswick
courts of, 5, 9

New evidence
ordering new trial on discovery of, 654, 

655

spreading false, 87

Newspaper
defined, 7
advertisements in. of reward for re

turning stolen property. 115-116 
publishing obscene matter. 129 
defamatory libel in, 243-262 

proving publication, 245. 248 
fair reports, 249-252 
fair discussion in, as affecting libel, 

252-253
fair comment on public matter, 254 
sale of, containing defamatory libel, 

255
justifying libel, 256

New trial
application to Court of Appeal. 652- 

655
on the facts, 652 
proceedings on second trial, 655 
discovery of new evidence. 654 
by order of Minister of Justice, 655

Night
defined, 7

Nolle prosequi
stay of proceedings by, 639 
entry of, GUI 

North-West Teiritories 
sale of arms in, 80
speedy trials procedure not applicable

time for summary proceedings in. limi
tation of. 722 

courts in, 5, 9
Notary

evidence of notarial acts, 877. 878 
forgery of notarial documents. 359

Not guilty
grounds of defence included in, 547 
entering plea of, on refusal to plead, 

576
Notice

of appeal from summary conviction, 
776. 777

to sureties on recognizance. 779 
of action, when required, 863 
of producing certified copy in evidence,

of proving previous conviction against 
receiver, 632

of producing evidence of possession of 
other stolen goods, 631

Nova Scotia
criminal calendar in, 662 
sentencing convicteu criminals in. 662 
courts of, 5, 9

Noxious drugs
murder by poisoning by, 186 
to procure miscarriage, advertisement 

of. 129
procuring abortion by, 227. 228 

supplying for, 228 
adulterated drugs, 142 
administering poison. 204 
corrosive fluid, throwing, 205 
attempted murder by, 194, 195

Nuisances
common nuisance defined, 138 
which are criminal, 139 
endangering public safety, 139 
abatement of, 140 
compounding, 141 
selling things unfit for food, 141 
adulterated food and drugs. 142 
common bawdy-house defined, 143 

gaming-house defined. 143 
betting-house defined. 146
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Nuisances
keeping disorderly-house. 147 
playing or looking on in gaming-house, 

14»
obstructing public officer entering gam

ing-house, 140 
lotteries, 153-150

Oath
defined, 13
administering without authority, 111 
of witness before grand jury, 504 
who may administer, 878 
affirmation in lieu of, 878, 879 

Obedience to the law 
as matter of justification, 43 

Objection
in summary matters, 727-730 
to an indictment, 544 
to jurors, 591, 593 

Obscene matter 
publishing, 129
advertising drugs to cause miscarriage, 

129
selling. 129

Obstruction
of peace officer in execution of duty, 

102
of public justice, 104-110 
of highway, 140 

Offence
meaning of, 340 
other than that intended, 40 
doctrine of "mens rea,” 49, 50 
intention and motive distinguished, 49 
os subject of provincial legislation, 2 
against Imperial Statutes. 15 

Admiralty Act, 10 
Foreign Enlistment Act, 10 

seditious, defined, 80 
punishment of, 87 
against religion. 124, 125 

blasphemous libel, 124 
violence to clergymen, etc., 125 

against morality, 
unnatural, 120 
incest, 127 
indecent acts. 128 
publishing obscene matter, 129 
posting immoral literature, 130 
seduction, 131 133
procuring woman to become prostitute, 

134
by parent or guardian, 135 
householder permitting defilement, 130 
conspiracy to defile. 137 
carnally knowing idiot, 137 
prostitution of Indian women. 137

Offensive trade
xvhen a common nuisance, 138

Offensive weapon

detention of, when taken under search 
warrant, 477

carrying on the person, 78 
possessing, on arrest, 77 
refusing to deliver up, 79 
sale of, in the Territories, 80. 81 
possessing, near public works, 82 
carrying pistol, 70 
selling pistol to minor, 77 
unlawful possession of, 77 
pointing fire-arm at person, 78 

Office
selling appointment to public. 10, 98 

Officer
public, breach of trust by, 90 
corruption of prosecuting, 93 

of judicial, 92
neglect by, of duty to suppress riot, 99 
neglect to aid in suppressing riot, 99

Official documents
proof of, 581

Official secrets 
offence of disclosing, 59-01 
consent required for prosecution for 

disclosing, 004 
Omission 

See Defects 
Duty

Ontario
practice in High Court of Justice. 000 
commissions of assize in, 000 
court of General Sessions, 000 
time for pleading in, 001 
summary convictions for provincial 

offences. 797
unorganized districts in. 458

Onus of proof
of previous unchastity, 133

Opening
to the jury, 584

Order
for payment of money, defined, 11 
in council, proof of, 874 
for change of venue. 570 
for new trial, 050. 052, 055 
by justice for pavment of monev. 743, 

744
for other matter, form, 745 
of dismissal, form, 749
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Ores
theft of, 200 

Other criminal acts
when relevant ns evidence. 185, 186

Outlawry
abolition of, 853

Overt act
in treason, 51-53 
in other treasonable offences, 55 
in treasonable conspiracy. 66 
in conspiracy generally, 432, 433

Ownership
stating, in indictment, 538 
property under management of cor

poration, 538
charging on indictment for stealing 

minerals, 538 
for postal offences, 539 
for theft by public servant, of 

Government property, 539 
for theft of fixtures by tenant. 540 

Oysters
theft of, from fishery, 292

Panel
jury, calling the, 589

Pardon
by Crown. 854 
conditional liberation. 855 
Ticket of Leave Acts, 855-858 
commuting sentence. 859 
suspended sentence, 860 

Pardon
plea of, 547, 550

Parent
election by. for juvenile offender. 703 
procuring defilement of child. 135 
abandoning child under two. 172 
justification as, defence of his child,

87, 88
discipline of child, 42
duty to provide necessaries. 167

Parliamentary papers 
libel in, 248 251

Parol evidence
See Evidence

Particulars
of false pretense. 537 
of fraud, 537
of count in indictment, 537

!»17

to offences, 44-50
aiding or abetting, 44
in cases of theft, 45
to an appeal from justice, 782

Partner
liability for fraud of corporation. 323 
theft by, 273

Passage
obtaining, by false tickets. 313

unlawful taking seaman’s property on, 
328

preventing breach of the, 34 
preservation of, at public meetings, 79

Peaceable entry
on claim of right, 42

Peace officer 
defined, 7
neglect by, to suppress riot, 99 
neglect to aid in suppressing riot. 99 

in arresting offenders. 101 
obstructing, 102
summary trial for obstructing. 683 

Pedigree 
falsifying, 319

Penal actions 
compounding, 113, 114

Penalty
recovery of, 828, 829 
limitation of actions, 829

Penitentiary
is a prison. 8 
imprisonment in, C40-844 

Pension
to public officer, conviction as affect

ing right to. 852
Peremptory challenge 

of juror, 591-596
Perjury

offence of. 104-110 
definition of. 104 
at common law. 105 
subornation of, 105 
joint affidavit, 106 
contradictory evidence, 106 
punishment of, 106 
evidence on charge of. 108 
in pending civil trial. 109 
postponing trial of indictment for, 

pending trial of civil action, 109
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Perjury —Continued 
demanding property under document 

obtained by, 306 
corroboration to prove, 612 
certificate of trial at which, commit

ted, 018
indictment for, 537 
The Perjury Act (R.SaJ. c. 154), appli

cation of, 107

Person
defined, 7
causing bodily injuries, 201, 203 
assault, 212 
stealing from the, 297 
carrying pistol, 76
having weapons on the, when arrest

ed, 77
with intent, 77

offences against morality, 126
Personal injury

threats of, finding sureties on, 847, 848 
causing by neglect of duty, 208 
wounding, 201-203 
attempt to strangle, 203 
administering poison, 204 
by explosives, 205 
on railways, 206-208 
assaults, 212-220 

Personation 
offence of, 387-389 
at examinations, 387 
of certain persons, 388 
acknowledging instrument in false 

name, 389
Perversion

of public justice, 112, 113 
corrupting juries, 112 
tampering with witnesses, 112 
compounding penal actions, 113

Physicain
criminal liability of, in respect to 

medical treatment, 170, 171
Picklocks 

stealing by, 299
Pickpocket

punishment of, 297, 298 
Pigeons

unlawful taking of, 292 
Piracy

offence of, 89-91
by the law of nations, 89
at common law, 89

slave trading. S!i 
piratical acts, 90 
with violence, 91 
failure to fight pirates, 91

Pistol
carrying a, 76 
selling to minor, 77 
pointing, 78

Place of trial
changing, 570-572

Plants
stealing, 296 
mischief to, 417, 418

Pleas
not guilty, 547
autrefois acquit, 547, 648, 550 
autrefois convict, 547, 548 
pardon, 547, 550 
in abatement, abolished, 576 
refusal to plead, 670 
question of jurisdiction,. 570 
to indictment in Ontario, 661

Pocket picking
offence of, 297, 298

Poisoning
murder by, 195 
administering poison, 204 

in abortion cases, 227, 228 
cattle, 414

Police
limitation of right of, to act as advo

cate on prosecution, 694

Police magistrate 
powers of two justices, 441 
summary trial by, 679-698 
trial of juvenile offenders, 701-711

Poll books
mischief to, 415

Polygamy
offence of. 235-237 
evidence of, 626

Pool selling
when an offence, 152

Possession
having in. defined, 6 
of forged bank notes, 365

Post-mortem examination
in homicide cases, 181, 182
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Post office offences
receiving stolen post letter or bag, 280 
stealing post letter or bag, 287-289 
post letter, definition of, 287 

bag, definition of, 287 
other mailable matter, 289 

destroying mailable matter, 288, 289 
stopping the mail, 330 
posting immoral literature, 130 

fraudulent schemes, 131 
scurrilous prints, 130 

charging ownership of stamps, etc., in, 
539

of mailable matter in, 539
Postponement

of trial, 546
Power of attorney

theft by person holding, 272 
forgery of, 302

Practice
of High Court, application of, in On

tario, 060
Preferring indictment 

See Indictment 
Preliminary enquiry

territorial jurisdiction, 458, 459 
procedure on appearance, 487 
attendance of witness, 488 
discretionary powers of justice on, 495 
remand on, 490-500 
depositions on, 501-512 

form of, 501 
reducing the charge, 512

Preserving order 
in court, 815 
before justices, 815, 816 
at public meetings, 79 

Presumption
of law, as to child under seven, 20 

seven to fourteen, 20 
of sanity, 21
compulsion of wife by husband, 24 
knowledge of the law, 24 

Prevention
of breach of the peace, 34 
of escape, 34 
of rescue, 34 
of riot, 35
of saving of life in shipwreck, 208 
of other offences, 36 
of insulting assault, 39 
in defence of property, 39-41 
by self-defence, 37, 193

Previous conviction
indictment charging, 543 
identity of charge, 551 
proof of, 019 

of witness, 620
procedure, where charge of, 599

Prince Edward Island
courts in, 6, 9

Principal
accessory may be tried as, 44 

Prison 
defined, 8 

Prison breach 
offence of, 118 
assisting escape, 118-121 
permitting escape, 121 
aiding escape, 122

Prisoner
escapes and rescues of, 117-123 
infliction of death or bodily injury to, 

to prevent escape, 119 
being at large while under sentence, 

117
escaping from custody, 119, 120 
assisting escape, 118-121 
permitting escape, 122 
procuring discharge of, 122 
escaped, punishment of, 123 
bringing up as witness at trial, 608

Privilege
defence of, in libel, 248 

fair report, 252 
fair comment, 252-254 
answering inquiry, 254

Privy Council
appeals to, abolished, 657

Prize fighting 
offence of, 70-72 
definition of, 70 
challenging to, 71 
engaging as principal in. 71 
attending or promoting, 72 
leaving Canada to engage in, 72

Probate
procured by perjury, or forgery, de

manding property under, 306

Procedendo
after certiorari, 793 
when unnecessary, 801
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Piocedure
in particular cases, 443 
compelling appearance before justice, 

455
on appearance, 486 
indictment, 529 
arraignment, 573 
on trial, 578 
on appeal, 644 
speedy trial, 663 
summary trial, 679 
trial of juveniles, 701 
summary convictions, 716 

Process
misconduct of officers entrusted with 

execution of, 101
obstructing officer in execution of, 102 
execution of, 25 
defective, 20 
without justification, 27 
irregularity in, 27 
resistance to execution of, 816 

Proclamation 
unlawfully printing, 364 
proof of, 874, 875

Procuring
of Fence of, 134
by parent or guardian, 135, 136 

Proof
«See Evidence

Pioperty
defined, 8
offences against, 263 
malicious damage to, 403

Prosecuting counsel 
duty of, 583

Prosecution
agreement for stifling, 274 
commenceront of, 447

Prostitution 
of Indian women, 137 
prostitute wandering in public places, 

189, 160
person supported by the avails of, 161 

Protection
of justice on certiorari, 799

Providing necessaries
See Necessaries

Provincial law 
marriage contrary to, 237 
of evidence, application of, 878

Provocation
as excuse for self-defence, 38 
as reducing murder to manslaughter, 

190
Public

excluding from court room, 127. 128, 
221-228, 448

Publication
of obscene matter. 129 
of libel, 248

Public appointment
bribery for obtaining. 94-96

Public conveyances 
gaming in, 152

Public department 
definition of, 324

Public funds
falsifying books relating to. 371

Public interest
spreading false news damaging to, 87

Public lands
intimidation on sale of, 431

Public meeting 
preservation of peace at, 79 
coming armed near to, 80 
lying in wait for persons returning 

from, 80 
Public office 

buying and selling, 98
Public officer 

defined, 8
misbehaviour of, 93-96 
breach of trust by, 96 
corrupt practices in municipal affairs 

90
selling public office, 98
wounding, 203
theft by, 285
making false return, 317
disability of, on conviction. 852

Public place
definition of, in relation to vagrancy, 

162
Public safety

nuisances endangering, 139
Public servants

refusal to give up chattels or docu
ments, 285

charging ownership in certain offences. 
539
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Public stores

search for, 4SI 
offences relating to, 824-237 

evidence in, <128
Public works

possessing weapons near, 82 
sale of liquors near, 82

Public worship
disturbing, 125 
breaking place of, 344

Publishing
obscene matter, 129 
libel, 24S
upon invitation, 248
proceedings in courts of justice. 248
Parliamentary papers, 248
proceedings in Parliament, 249
reports of public meetings, 252
fair discussion, 252
fair comment, 254
seeking remedy for grievance, 254
answer to inquiries, 254
giving information, 254

Punishment
kinds of, declared. 10 
only after conviction, 829 
degrees in, 834
under different provisions of law, 834 
discretion ns to fine, 834 
capital, 835
additional power to require sureties,

846
cumulative. 772

Pupils
discipline of, 42

Purchaser
of stolen property, compensation, 714

Qualification
of grand jurors. 500, 580 
of petit jurors, 580 
of magistrates, 079-082 

disqualification. 718-720
Quarter sessions

courts of, power to try indictable of
fences, 440, 441 

Quarry
abandoned, leaving unguarded. 209

Quashing
indictment. 559. 503 
summary conviction, 790-800

Quebec
mixed juries in, 587 
courts in, 5, 9
forfeiture of recognizance in. 825-827 
proving notarial nets in, 877, 878 

Question of law
appeal by reserved case on, 040 051 
statement of case by justices on, 800-

811

betting on, when and where lawful. 
153

Rafts
malicious injury to, 410

Railways
endangering safety of persons on. 200.

207
stealing tickets, 290 
stealing on, 301 
mischief on, or to, 407. 412 
obstructing. 408
injuring packages in custody of, 408 
injury to telegraph, 409 
gaming on, 152

Rape
defined, 221
complaint by prosecutrix. 222 
evidence, 223 
punishment, 221 
attempt., 225
carnal knowledge defined. 15

Real property
fraudulent sales of, 320 
fraudulent hypothecation, 320 
fraudulent seizures of, 320 
mischief to, 412. 413 

by tenants, 415 
subject to mortgage. 415 

defence of, 41
Reasonable doubt

directing jury ns to, 052
Reasonable grounds

for suspicion, by pence officer. 29
Rebuttal

to evidence of good character, 605 
Receipt

for prisoner brought from another 
county, forms, 461

of warehouseman, frauds respecting,
881

under lîank Act. frauds respecting. 322 
of stolen goods, with knowledge, 277
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Receiver
of stolen goods, 277-281 
of property dishonestly obtained, 277, 

281
when offence complete, 281 
after restoration, 281 
recent possession, 278 
finding other stolen property, 280 
indictable as principal, 643 
trial of joint receivers, 630 
proving possession of other stolen 

property, 031
proving previous conviction, 631 
summary trial, in certain cases, 682, 

685,* 692
Recognizance 

to prosecute, 512, 515 
forms, 513, 616

to prosecute, or give evidence at speedy 
trial, 675

in summary trial proceedings, 697 
default of appearance under, 772 

certificate of, 773
on appeal from summary conviction, 

776, 781 
form of, 778 

on certiorari, 799 
discharge on render, 818 
estreat and forfeiture, 819 
lists of defaulters, 821 
order of judge or justice, 822. 823 
discretion to discharge, 824 
enforcing in Quebec, 825 
render by surety, 817-819 
forfeited, roll of, 819 
to keep the peace, 847 

form of, 848
on suspension of sentence, 860, 861 
indemnity of surety, 862

Record
of conviction, or acquittal, on indict

ment, 636 
certificate of, 574

at county judge’s criminal court. 668, 
669

amendment of, 634, 636 
Recorder

jurisdiction of, 441, 442, 679, 702
Reformatory 

escape from, 120 
sentence to, in Ontario, 710 
imprisonment in, 843

Register 
falsifying, 370
falsifying extracts from, 370

Registration of title
frauds with respect to, 319

Release
summary conviction releasing from 

further proceeding, 752 
of convicts under ticket of leave, 855

Religion
offences against, 124, 125 
blasphemous libel, 124 
obstructing divine service, 125 
disturbing public worship, 125

Remand
on preliminary enquiry, 495, 496 
warrant of, 496 
verbal, 497
before another justice, 497 
bail on, 498
hearing during time of, 499
breach of recognizance on, 499
on summary trial, 697
of juvenile offender. 703
of lefendant when distress ordered, 771

Remoteness
of intent, 44

Removal
of prisoners, 569

Repeal
of statutes by Code, 865-868

Reprieve
of convict under sentence of death, 836

Reputation
offences against, 243-262

Rescue
of prisoner of war, 118 
breaking prison, 118 
attempt to break prison, 119 
assisting escape, 120-122

Reserved case
on question of law, 646, 647 
bail pending, 648 
reference to evidence, 649 
powers of Appellate Court, 650 

Reserving judgment 
on trial for indictable offence, 659

Res gestae 
doctrine of, 602 

Resisting
execution of warrant of arrest. 58 

for deserter, 468
a pence officer in execution of his 

duty, 102
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Restitution
on conviction for forcible entry, 09 
order for, on summary trial, 697 

on trial of juvenile, 707 
of stolen property, 714, 715

Restraint of trade
conspiracy in, 425 
trade combines, 420 
criminal breaches of contract, 427-429 
intimidation, 429-481

Returns
of summary convictions, 812, 813 

publication of, 814 
penalty, 814 
defects in, 815

of recognizances forfeited, 825

Revenue
revenue paper defined, 367 

forgery of, 307, 368 
officer, false return by, 317 

obstructing, 102
Review

of summarv conviction by stated case, 
806-809 

See Appeal
Revolver

unlawful carrying of, 76 
selling to minor, 77 
possession of, on arrest, 77 
pointing at person, 78 
selling in N.-W. Territories, 80, 81

Reward
taking for recovering stolen property,

US
advertising for return, 115

Right
assertion of, 418, 419

Right of reply
party entitled, 585

Right to begin 
party entitled to, 584 

Riot
defined, 64
evidence, 65
punishment of. 04
reaumg Riot Act, 65
dispersing rioters. 66
riotous damage, 66, 67
inciting Indians to riotous acts. 72
neglect of pence officer to suppress. 99
neglect to aid in suppressing. 99-101

923

Robbery
at common laxv, 332 
definition, 332 
punishment, 335 
apprehension of violence, .333 
the taking, 334 
aggravated, 335 
assault with intent. 335

Rules of court
power to make, 437, 438 
in British Columbia. 438. 445, 648, 657, 

773, 794, 810, 822

Sale
fraudulent, of property, 320 
of public office, or appointment, 98 
of unfit articles for food, 141 
of adulterated foods and drugs, 142 
of pistols to minors, 77 
of improved arms and ammunition in 

N.-W.T., 80, 81 
of obscene publications, 129 
stock gambling contracts, purporting 

to lie contracts of, 150 
pool-selling, 152 
lottery tickets, 153, 154 
of newspaper or book containing libel

lous matter, 255
receiving stolen goods with knowledge, 

277
exaggerated commendation on, when a 

false pretence, 304 
illegal, of vessel or wreck. 323 
forging contracts of, 358-363 
of goods falsely marked. 373-386 
personation of owner of shares of 

stock, etc., on, 388

Sanity
presumed until contrary shown, 21

Scheme
fraudulent, operating or promoting,

401

Sea
offences at, 467

Seals
counterfeiting, 364

Seamen
detaining seamen’s property, 328 

Search
on arrest, 32
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Search warrant
for suspected deserter, 468 
fur chattels, 476, 479 

form of, 478
information for, 476, 479 
disqualification of constable, 480 
for gold, silver, etc., 481 
to search house of ill-fame, 482 
to search gaming-house, 483 
for vagrant, 485

Secrets, official
disclosure of, 59-61, 664

Sedition
seditious oaths, 85 
seditious offences defined, 86 
speaking seditious words, 86, 87 
seditious libel, 80, 87 
seditious conspiracy, 80, 87

Seduction
of girl under sixteen, 131 
under promise of marriage, 132 
of ward or employee, 133 
of female passenger on vessel, 133 
subsequent marriage as a defence, 134 
proof of previous chaste character. 131, 

133
corroboration, 131, 132 

Seizures of land 
fraudulent, 320 

Self-defence 
on assault, 37 
parent for child, etc., 37 
homicide in, 176 

Selling 
See Sale 

Sentence
execution of, as justification. 25 
on verdict of guilty on several counts, 

540
of death, 835, 836 

on pregnant woman. 638 
pardon, 854 
commutation, 859 
suspension, 860

Separate trial
directing on joint indictment. 540, 541 

Servant
duty of master to provide necessaries 

for, 166, 169
causing bodily harm to. 488 

Service 
See Summons 

Warrant

Shali and may
interpretation. 11

obtaining transfer of, by personation, 
388

Sheriff
duty of, after committal of accused,

667
duties of, ns to capital punishment, 

835-839

making revolt in, 90. 91 
seduction of female passenger on 

board, by employee, 133 
unseaworthy, sending to sea, 210 

consent to prosecution for, 445 
stealing steamboat tickets, 290 
stealing from, 300 

Shipwreck
preventing saving of lift» 208 
definition of, 209

Shooting
with intent to disable, 201 

to murder, i94-190 
public officer, 203 
at Government vessel, 203

Shop-breaking
offence of. 349

Signalling
false, on railways, 200, 207 

to obstruct traffic, 408 
interfering with marine signals. 409

Silvering coin
offence of, 392

Skull-cracker
carrying, 78

Slave trading
offence of, 89

Slung-shot
carrying, 78

Smugglers
carrying offensive weapons, 75

Sodomy
offence of. 126, 127
attempt to commit, 127
evidence on charge of, 126
indictment for, 127
assault with intent to commit. 216

Soldiers
See Army
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Soliciting
by common prostitute, 159, 100 

Solitary confinement
not awarded by court, 85.1 

Sorcery 
practice of, 331 

Special pleas
when permitted, 547 

Speedy trial
of indictable olFence, 663-678 
county judge’s criminal court, 665 
arraignment, 667
election by accused, 665, 666, 671, 672 
trial of accused, 672 
no view except by consent, 672 
substituted charge, 673 
amendment, 675 
adjournment. 674 
bail, 673, 674 
witnesses, 676 

Spreading false news 
offence of, 122 

Spring-guns 
setting. 206

Stamps
counterfeiting, 368, 369

Standing aside
directing a juror to stand by, 691, 595, 

596
Stated case

by justices, 806-809 
recognizance on, 810 
bars other mode of appeal, 811 

on case reserved for Court of Appeal, 
646

on leave to appeal to Court of Appeal, 
648

Statement
of accused, on preliminary enquiry, 504 

form of, 504
prisoner entitled at trial to make, 585 

time for. 586
hv accused, evidence of. 618 
former written, 622 
evidence of contradictory, 623

Statutes
judicial notice of, 874 
Imperial, offences against. 15 
of Canada, wilful disobedience of. 98 
of Provincial Legislature, wilful dis

obedience of. 98, 99 
Interpretation Act. 11 
interpretation of Code. 4 
permissive or imperative. 11

Statutes referred to
Abduction, 24 & 25 Vic. (Imp.),

c. 100 ..........................................238
Sec. 56 .......................................... 239
Sec. 59 ...........................................242

Admiralty Offences Act, 12 & 13 
Vic. (Imp.i. v. 96. mi

Adulteration Act, R.S.C. 1886, c.
107, amended by S.C. 1890, e.
26, and S.C. 1898. <-.24..............142

Bank Act, Can. 1890, c. 31, sec.
99 .................................................316

Sec. 2 .............................................323
1900, c. 26, sec. 3............................ 323

Betting Act 1853, 16 & 17 Vic.
(Imp.), c. 119 ...................... 147

Bigamy, 24 & 25 Vic (Imp.), c.
1(H), sec. 57 ........................145, 233

British North America Act 1867
........................ 2, 514, 587, 681, 874

Canada Evidence Act (generally)
. ..484, 542, 581-2, 000, 605, 614, 619

See. 4 ...................... 169, 234. 542, 681
Sec. 5 ..................................... 318, 543
See. 6A ............................................ 881
Sec. 10 ............................. 108, 560, 619
Sees 12-21 . 181
s...v 21 128
See. 22 ..............................................Ill
See. 2.3 ..............................................Ill
See. 24 ...........................................112
See. 25 ............................................. 614
Sec. 26 .......................................... 109
Amendment of 1898.......................6(M)
Amendment of 1902....................... 881

Canada Temperance Act, R.S.C.
1886, e. 106 ........................... 46, 113,
450. 473. 605, 719. 720, 721. 724. 
728. ,33, 730, 760, 771. 788, 833

Coin, offences relating to, R.S.C.
1886, c 167, sees. 26, 29 ::i 303 304 

Conspiracy and Protection of Trade
Act (Imp.), 38 & 39 Vie.,c. 86.. .430 

Criminals’ Identification Act (Can.). 
1808 ...........................................  602

Criminal Law Amendment Act, Eng
land, 1885, 48 & 49 Vic., e. 69
............................................ 128, 136

Criminal Law Amendment Act 1890,
Can c 611

Criminal Procedure Act (ian.)..
............................................ 527. 562

Cruelty to Animals, R.S.C., e. 172.
sec. 7 ........................................ 422

Fisheries Act (Can.) ....................... 775
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Statutes referred to—Continued 
Foreign Enlistment Act (Imp.), 

1870, and 40-47 Vie., e. 39, and
50-57 Vic., c. 54 ............................. 10

Forgery Act, 24 & 25 Vie. (Imp.),
c. 98, secs. 3, 4, 14 and 35.......... 388

Forgery Act, R.S.C., c. 165.................303
Frauds Against Cheese Factories

Act, 52 Vic. (Can.), c. 43.......... 775
Fraudulent marking of Merchan

dise, R.S.C. 100 ...........................380
Habeas Corpus Act, 31 Car. 11, e.

2 .................................... 527, 503, 832
Habeas Corpus Act 1810. 50 fieo.

111. (Can.), c. 109.........................832
Incitement to Mutiny Act, 1797, 37

Geo. III. c. 70.................................57
Indian Act, R.S.C. 1880. c. 43............505
Interpretation Act, R.S.C. 1880. e.

1 .............................4. Il l4. 657, 781
Larceny, 24 & 25 Vic. (Imp.), e.

90. s. 40...........................................330
Larceny, 38 Vic. (Can.), c. 7. s. 72. .288
Libel. 0 & 7 Vie. (Imp.), c. 90...........552
Libel, 37 Vie. (Can), c. 38, sees. 5

and 0...............................................250
Libel Act (Can.). R.S.C. 1880. c.

103, sees. 0 and 7..............249. 250
Sec. 4 .................................................257

Liquor License Act (Man.)...............338
Liquor License Act (N.R.) ............... 719
Malicious Injuries to Propertv Act, 

R.S.C. 1886, c 168 
Married Woman’s Property Act

(England), iss-j .........................276
Merchandise Marks Act, 1887. 50 &

51 Vie., c. 28 . 379 380
Merchant Shipping Act (Tmn.).

1894 ................................................ 444
Sec. 457 ....................................210. 211

Militia Act.. R.S.C. 1880, e. 4L. 00 101 
North-West. Territories Act, R.S.C.,

e. 50 ..................................................81
See. 11 ..............................230, 288. 200
Amendment, 54 & 55 Vic., c. 22.. .545 

Offence Against the Person Act,
1801, 24 Vic. (Imp.), c. 100.
sec. 35 ............................................208

Offences Against the Person Act.
R s c. 1880. e 162. .171

Official Secrets Act. 1880. 52 & 53
Vic . e. 52 ................................ lit)

Ontario Companies Act...................... 874
Ontario Habeas Corpus Act. 20

& 30 Vic., 1806. c. 45 ............... 832
Ontario Judicature Act .......................9
Ontario Lord’s Day Act...................746

Statutes referred to—Continued
Ontario Medical Act ........................747
Ontario Police Magistrates' Act. .. .681 
Ontario Summary Convictions Act

........................... 725, 785. 708, 810
Patents, Designs and Trade Marks

Act, 1883 .....................................  373
Perjury Act (Can.), R.S.C., e. 154..107 
Post Office Act, R.S.C., c. 35....

..............131. 280, 281. 287. 288. 289
Post Office Act. R.S.C. 1880, c. 35.

and 52 Vic., c. 20..................15. 336
Post Office Act, 52 Vie. (Can.), e.

20. see. 2 (k)...............................287
Post Office Protection Act (Imp.I.

1884. sec. 7 (e) .........................300
Preservation of Peace in the Vicin

ity of public works. R.S.C., e.
151 ..................

Preservation of Peace at public
meetings, R.S.C, e. 152...............79

Prisoners of War Escape Act. 52 
Geo. III. (Imp.), c. 156. varied 
by 54 & 55 Vic. (Imp.), e. 09 .118

Prize-fighting. R.S.C., c. 153 .................71
Public Morals. R.S.C.. 1880.

157 ........................................ 102. 164
Public Prisons Act, R.SC.. c. 183.

see. 34 ............................................148
Railway Act (Can.), 1888. e. 29

..."................................ 208. 410. 474
Railway Amendment Act (Can.).

18De,c.37,»ee.4.. 208 119
Prevention and Suppression of 

Combinations formed in Re
straint of Trade, 52 Vie., c.
il 127

Riot Act (Can.) ..............................04. 65
Seamen’s Act (Can.) .................045. 775
Speedy Trials Act (Can.) ... 427. 064 
Summary Convictions Act. 32 & 33

Vic. (Can.), c. 31........737. 756. 816
Summary Convictions Act. R.S.C.

(1886). c. 178 .......................756. 765
Summary Convictions Act, Amend

ment, 52 Vic. (Can.), c. 45 .722
Summary Jurisdiction Act. 1879 

(English),42 & 43 Vic. (Imp.).
c. 49 ...................................... 700, 811

Supreme Court Act, R.S.C., 1886,
e. 135 ............................................. 833

Supreme and Exchequer Courts
Act (Can.) .................... 667

Ticket of Leave Acts, 62 & 03 Vic. 
(Can.), c. 49, amended 1900.
03 & 04 Vic., c. 48... .117 , 855-858 

Timber Marking Act. R.S.C., 1880. 
c. ill   295
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Statutes referred to—Continued 
Trade Mark and Industrial De

signs Act (Can.), 54 & 55 Vic.,

Trade Unions Act, R.S.C., 1886, c.
131 ........................................425, 427

Treason Act, 25 Ed. HI., st. 5, c. 2. .53
Treason Act. R.S.( c. 146................. 65
Trespasses, Ontario Act respecting,

R.S.O., 1897, cap. 120................ 724
Unlawful Oaths Act, 1797 (Imp.),

37 (leo. III., c. 123 .......................85
Vagrant Act, 32 & 33 Vic. (Can.),

c. 28 ...............................................160
Winding-up Act, R.S.C., 1886. c. 129...608 
C.S.L.C. 1860, c. 10, amended by 29 

Vic. 1865 (Can.), and by 58 &
59 Vic. (Can.), c. 44 .....................84

R.S.N.S., 3rd series, c. 160...................128
R.S.N.B., c. 145 ...................................128
24 Vic., P.E.I., c. 27 ...........................128
Act for the Prevention of Cruelty

to and Better Protection of 
Children (Ont.), 56 Vic., c. 4S..447 

Act Respecting Arrest, Trial and 
Imprisonment of Youthful Of
fenders, 57 & 58 Vic. (Can.),
c. 85 ................................................ 446

R.S.B.C. 1897, c. 134, amended by 
62 Vic., c. 49, and R.S.B.C. 
1897, c. 138, amended by 62
Vic., c. 47...........................  411

The Mines Act (Manitoba), 1897,
60 Vic., c. 17 ............................ 411

R.S.Ü., 1897, c. 36. amended 1899 by
62 Vic., e. 10, and 1900 by 63
Vic., c. 17.......................................411

Act to Amend and Consolidate the 
Mining Laws (Quebec), 55 &
56 Vie.,c. 20, amended by 1900,
63 Vic., e.c. 17 and 33................411

General Mining Act, R.S.N.B., 1877,
c. 18; 54 Vic., c. 16, 55 Vic., c.
10, 59 Vic., c. 27, 62 Vic., c. 26,
56 Vic., c. 11 ............................. 411

Of the Regulation of Mines, R.S. 
N.S., 5th series, 1884, Tit. 3, 
ch. 8, amended 1885, c. 6, 1891, 
e. 0. 1892, c. 4, 1893, c. 10. 1899,
c. 26, 62 Vic., e. 54 (N.8.) . . . .411

R.S.C., c. 174, sec. 259......................648
R.S.C., 1886, c. 155, amended by 53

Vic. (Can.), c. 37 ..................... 120
R.8.C., 1886, c. 158, secs. 9 & 10. . . .485
R.8.C., 1886, c. 162, sec. 49..............199
R.8.C., c. 164, see. 58..........................313
R.S.C., 1886, c. 173, sec. 31 ..............114

Statutes referred to—Continued
R.S.C., e. 139 ...................................... 8kii
R.S.C., e. 141 ....................................... 880
C.S.U.C.,c. 11 (Custody of Records)..575
R.S.o., 1897, c. 90 .............................. 795
R.S.C., 1886, u. 178.............................. 799
R.S.O., 1897, c. 91................................ 810
R.S.L.C., 1861 ...................................... 832
R.S.P.Q., article 2489 ........................ 682
3 Ed. 1., c. 34 ...................................... 87
33 Edw. I., stat. 4 ......................... 595
I Edw. HI., c. 16 ............................. 457
4 Edw. III., c. 2................................. 457
18 Edw. ill., st. 2, c. 3 ..................457
46 Edw. III. (Search, etc., of Re

cords) ............................................. 574
5 & 6 Edw. VI., c. 16......................... 16
18 Eliz., c. 5 ............................113, 114
22 Car. 11, c. 1 ..................................775
12 Anne, st. 1, c. 7 .......................... 348
9 Geo. I., c. 7 ................................... 723
5 Geo. II., c. 19 ................................. 799
II Geo. II., c. 19.................................. 464
13 Geo. 11., c. 18 ......................790, 791
18 Geo. II., c. 27 ............................. 300
24 Geo. II., c. 45 .............................. 300
7 Geo. HI , c. 21 ............................... 336
18 Geo. 111., c. 19 ..............................754
31 Geo. Ill ........................................... 793
32 Geo. III., c. 60 .............................. 633
49 Geo. III., c. 126 (Imp.)..................16
7 Geo. IV. (Imp.), c. 64, sec.12---- 450
7 & 8 Geo. IV., c. 18.......................... 206
7 & 8 Geo. IV. c.c. 27 and 29..........348
9 Geo. IV., e. 31, sec. 19 .................. 239
7 Wm. IV. & 1 Vic., c. 85, sec. 5..206 
7 Wm. IV. * 1 Vic. (Imp.), c. 85,

sec. 2. re-enacted by 24 & 25
vie. (Imp.), c. 100, sec. 11........195

11 & 12 Vic. (Imp.), c. 43 ..............800
11 & 12 » ic. (Imp.), c. 78........644 , 646
12 & 13 Vic. (Imp.), c. 45..............800
12 & 13 Vic. (Imp.), c. 90..................444
14 & 15 Vic. (Can.), c. 13................646
14 & 15 Vic. (Can.), c. 118...............575
16 & 17 Vie. (Imp.), c. 30 ..............  609
24 & 25 \ ic., c. 96 (Imp.)...................H6
24 & 25 Vic. (Imp.), c. 97...............74
24 & 25 Vie., e. 97, secs. 35-37...........207
24 & 25 Vic. (Imp.) c. 100, sec. 26. .169 
24 & 25 Vic. (Imp.), sec. 60..............199
27 & 28 Vic. (Can.), c. 41, mixed

juries in Quebec .......................587
28 & 29 Vic. (Imp.), c. 18..................621
32 Vic. (Can.), c. 92............................. 6
32 & 33 Vie. (Can.), c. 19.................. 612
32 & 33 Vic. (Can.) c. 20 ...............169
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Statutes referred to—Continued 
32 & 33 Vic. (Can.), c. 29....505, 834
32 & 33 Vic., c. 30.................010, 808
32 & 33 Vic. (Can.), c. 30, secs. 01

and 02 .........................................520
32 & 33 Vic., c. 32, sec. 27.................210
32 & 33 Vic., c. 20, sec. 47.................210
32 &, 33 Vic., c. 21, sec. 25................ 290
33 Vic., c. 27 (Can.) ............................811
33-34 Vic. (Imp.), c. 90.....................10
34 & 35 Vic. (Imp.), c. 112............. 631
37 Vic., c. 32 (Ont.) ........................729
41 & 42 Vic. (Imp.), c. 73...............444
42 Vic., 1879 (Imp.), c. 44...............673
46 Vic., c. 16 (Que.) ....................... 587
49 Vic. (Can.), c. 15, sec. 3............. 230
51 Vic. (Ont.), c. 5...........................859
51 Vic. (Can.), c. 40 ........................ 402
51 Vic. (Can.), c. 41, secs. 15-18, 22

and 23 ................................385, 386
53 Vic. (Can.), c. 37......................... 127
53 Vic. (Can.), c. 37, sec. 11.......... 236
00 & 01 Vic. (Can.), c. 28, sec. 4...230
1 Edw. VII., c. 42 ............................027
1 Edw. VII. (Can.), c. 36................. 318
1 Edw. VII. (Can.), c. 19, sec. 1

1 Edw. Vli. (Ont.), c. 13 ........... !.797
2 Edw. VII. (Ont ), ch. 12. .785,795,797
2 Edw. VII. (Can.), c. 9.................881

Statutory declaration
making false, 105, 109 
administering. 879 

form of, 880
Statutory offence

where no punishment specially provid
ed, 434

Stay
of proceedings, 639 
arrest of judgment, 639-641 
of deaiu sentence upon pregnant wo

man, 730

Stealing 
of child. 241 
from the person, 297 
in dwelling-house, 298 
by picklocks, 299 
in manufactories. 299 
from ships, wharves, etc.. 300 
from wreck, 301 
on railways, 301 
from Indian graves, 302 
generally, 302
where value exceeds $200. 303 
See Theft

Stenographer
may lie appointed for preliminary in

quiry, 501
Stipendiary magistrate

powers of two justices, 441 
jurisdiction as to summary trial, 679 
jurisdiction on trial of juveniles, 701

Stock
of company, personating owner of 

share or interest in, 388 
gaming in, 150, 626 
forging transfer of, 360

Stolen property
taking reward for recovering, 116 
advertising reward, 115 
restitution of, 714 
unlawfully receiving, 277 
ordering compensation to purchaser of, 

713
bringing into Canada, 302

Strangling
attempt to strangle, 203

Subornation
of perjury, 105

Subpoena
to witness for preliminary enquiry, 

IM
on summary proceeding, 725

Suffocate
attempt to, with intent to murder, 194, 

195

Suicide
aiding and abetting, 198 
attempt to commit, 198

Summary conviction 
procedure for, 716 

application of, 721 
disqualification of justice. 718 
time limitation, 722 
jurisdiction, 717, 721, 722 
informations and complaints, 726-730 
hearing, 725, 731-739 
liability of corporation to, 721 
enforcement of, 757, 758 
distress warrant, 757, 764 
commitment, 757. 765 
right of appeal, 774 
procedure on appeal, 776-786 
power of court on appeal from, 783, 

784
objections for defects, 783, 796 
amendment of, 797
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Summary trial
procedure for, (170-700 
jurisdiction, 070-082 
appeal from. 082, 700 
for what offences, 082 , 083, 085, 088 
punishment authorized on. 088, 090, 

001, 603
consent to. 088. 080 
when jurisdiction absolute without 

consent, 087
magistrate may decide against proceed

ings by, 003
service of summons, 005 
certificate of dismissal, 005 
effect of conviction, 005 
transmitting depositions, 000 
remand for further investigation, 097 
forms on, 098, 099 

Summons
contents and requisites of, 408 
for indictable offence, 409 

form of, 409 
service of, 409 
proof of service, 409 
substitutional service, 409, 470 
against corporation, 470 
warrant, notwithstanding issue of, 471 
warrant on disobedience of, 471 
to a witness on preliminary enquiry, 

488
form of, 488 
service of, 488

warrant for witness after, 489 
for witness in summary matters, 731

Sunday
issue and execution of warrant on,

471
verdict on, 638

Superior Court
defined, 9
jurisdiction of, 440

Suppression of riot
by magistrates and officers, 35 
by persons acting under lawful orders, 

35
by persons without orders, 36 
by military force, 36

Supreme Court of Canada
appeal to, 656
habeas corpus jurisdiction of, 833

Sureties
means sufficient sureties, 13 
when one person sufficient, 13 
on recognizance, render by, 817-820

59—Grim. Code.

Sureties—Continued 
capias and fieri facias against, 820, 821 

824
finding, after threats, 847 
on recognizance, indemnity of, 802

Surgical operation 
as justification, 42 
criminal liability regarding, 170

Surrender
render of accused by bail, 817-820 
of accused by sureties, speedy trial 

procedure on, 605, 006

Tales
ordering a. when jury panel exhausted, 

597
Taxation

See Costs
Telegram

sending in false name, 365 
obstructing sending of, 409 
sending false, 305 

Telegraph 
injury to, 409

Telephone
injury to, 409

Tenants
theft of fixtures by, 285 
injuries to buildings by, 415 
charging ownership in indictment 

against, 540
Tenants in common 

theft by, 273 
Tender

in civil action against officer, 804 
to peace officer on distress warrant, 

812
Territorial limits 

territorial division, defined, 9 
of magisterial jurisdiction, 455-400 
of justice in summary matters, 721-723 

Testamentary instruments 
theft of. 280
obtained by forgery or perjury, 

fraudulent use of, 300
Theft

defined, 265
things capable of being stolen, 263 
animals, 264, 271 
larceny at common law, 206 
proof of ownership, 267
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Theft- Continued cmf
fraudulent conversion by bailee, 267 
goods lost and found, 268 
possession, presumption from, 268 
of things under seizure, 270 
by agent, 271
by attorney under power, 272 
misappropriating proceeds held under 

direction, 272 
by co-owner, 273
by partner, of mined gold or silver, 275 
by husband or wife, 275 
by clerks or servants, 283 
by agents and attorneys, 285 
by public servants, 285 
by tenants and lodgers, 285 
of testamentary instruments, 286 
of documents of title to land, 286 
of judicial or official documents, 286 
of post letters, bags, or their con

tents, 286
of election documents, 289 
of railway tickets, 290 
of cattle, 290, 291 
of domestic animals, 291 
of pigeons, 292 
of oysters, 292
of fixtures to land or buildings, 293 
of trees, 293 
of timber, 294 
of fences, stiles or gates, 296 
unlawful possession of trees, timber, 

stiles, etc., 296 
of roots, plants, etc., 296 
of ores of metals, 297 
stealing from the person, 297, 298 

in dwelling-houses, 298 
by picklocks, etc., 299 
in manufactories, 299 
from ships, wharves, etc., 300 
from wreck, 301 
on railways, 301
things deposited in Indian graves,

301
generally, 302
where value exceeds $200, 303 

disposing of goods entrusted for manu
facture, 300

destroying documents, 301 
concealing things capable of being 

stolen, 301
bringing stolen property to Canada,

302
restriction as to separate trial. 540 
summary trial for, 682, 685, 692 
punishment of juvenile offender, 702

Threats
compulsion by, 24 
to murder, 197
in writing, to burn or destroy, 407 
verbal, to burn or destroy, 407 
compelling execution of documents by, 

336, 342
demanding property with, 337-339 
extortion by, 340, 341 
to injure cattle, 414 
finding sureties after certain, 847 

Ticket of Leave Acts 
provisions of, 855-858 
license under, us defence of charge of 

“being at large,” 117 
Timber

fraudulent appropriation of, 294 
defacing marks, 294 
Marking Act, 295 
recklessly setting fire to, 406 
injuries to rafts, etc., 410 
obstructing transmission of, 410 
unlawfully detained, search for. 481 
evidence of stealing, 627

Time
reckoning of, 13
for commencing proceedings in certain 

cases, 449
for proceeding in summary conviction

cases, 722
for actions for penalties, 829 
limitation of, in civil actions against 

officer, etc., 863
Titles

sub-division of Code into, 1
Title to lands

jurisdiction of justice affected by, 724 
frauds respecting, 319

Trade combines
definition, 426
conspiracies in restraint of trade, 425 
what acts are not unlawful, 425 
criminal breaches of contract, 427 

posting up provisions as to, 429 
intimidation, 429-431

Tiade description
definition of, 373, 374 
false. 376-378 

definition of, 374
Trade mark

offences relating to, 373-386 
defined, 373
description defined. 373 
on watch cases, 375 
forgery of, 376
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Trade mark—Continued 
applying to goods, 37U 
false trade description, 376-378 
calculated to deceive, 378 
defence, 170, 380, 384 
on casks, bottles, etc., 381, 382 
unlawful importation. 383

Trade union
delinition of, 426
exception as to combines of workmen,

187
Transmission

of summary conviction on appeal 
taken, 705, 706 

of documents by justice, 510 
of report of death sentence to Secre

tary of State, 835

Treason
definition of, 51 
overt acts, 63 
levying war, 53, 5-è 
corrol Miration, 63 
time for prosecution. 53

conspiracy to, 54 
accessories, 54
conspiracy to intimidate Legislature,

assaults on the King, 56 
indictment for. 536 
information of overt act, 450 
special provision for cases of, 577 
corroboration, 612

Treasonable offences 
definition, 55 
inciting to mutiny, 57 
enticing soldiers or sailors to desert, 67 
resisting execution of warrant for ar

rest of deserters, 58 
enticing militiamen or N.-W. Mounted 

Police to desert, 58 
communicating official information, 59, 

60

Treaty
Imperial, proof of, 876

Trees and plants
stealing. 293. 296. 297 
injuries to, 416-418

Trespass
defence of property against. 39-41 
provincial laws respecting petty tres

pass. 724

Trial
presence of accused at, 582 
joint indictment, 583 
right to licgin, 584 
opening the case, 584 
defence, 585 
right of reply, 585 
right to sum up, 583 
mixed juries, 587 
challenge of jurors, 588-597 
causing juror to stand aside, 595, 596 
attendance of witnesses, 600, 606-609 
postponement of, 546 
changing place of, 670-572 
excluding public from court room, 448 
of juvenile offenders, 701 
See Speedy trial 

Summary trial 
Summary conviction

Trust
criminal breach of. 313 
trustee defined, 10

Trustee
consent to prosecution of, for fraudu

lent disposition, 445

Two justices
certain officials have power of, 441 
jurisdiction as to summary trial, 679 
trial of juveniles, 701

Unborn child
offence of killing, 175, 226

Unchastity
proof of previous, 133

Unlawful assembly
defined, 62 
punishment of. 64 
examples of, 63

Unlawful drilling
offence of, 67, 68

Unlawful oaths
offences relating to, 84-86

Unlawful possession
what constitutes the offence of receiv

ing, 281
of stolen property, 277 
of property obtained by indictable of

fence, 277
by offence punishable summarily, 281 

recent possession as evidence, 278 
of post letter, 280
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Unlawful possession- Continued 
of timber found adrift, 294 
of trees, fence posts, etc., summary 

conviction for, 296 
Unnatural offence 

indictable, 120-128 
attempt to commit, 127 
evidence on charge of, 126 
indictment for, 127 

Unseaworthy ships 
sending or taking to sea, 210, 211 

Unwholesome food 
offence of selling, 141 

Uttering
See Counterfeiting 

Forgery

Vagrancy
vagrant defined, 158 
offences under the vagrancy clauses of 

the Code, 158 164 
no visible means of support, 158 
failure to maintain family, 158 
indecent exhibition, 159 
togging, 159 
loitering, 159 
causing disturbances, 159 
disturbing peace and quiet, 159 
wanton destruction of property, 159 
prostitution, 159 
keeping house of ill-fame, 160 
being inmate of house of ill-fame, 160 
frequenting houses of ill-fame. 161 
person supported by prostitution, 161 
penalty for, 162
exception as to aged or infirm per 

son, 162
summary trial of bawdy-house cases, 

163, 164
summary conviction of, 164 

search warrant for vagrants, 164, 485 
Valuable security 

defined, 10
obtaining by false pretences, 312 
theft of. 263-276

by person holding power of attornev, 
272

by co-owner, 273
misappropriating proceeds of, held 

under direction, 272 
compelling execution of, by force, 336 
demanding with menaces, 337 
demanding with intent to steal, 339 
extorting by threats. 340, 341 
forgery of, 358-362

Variance
between count and evidence, 634, 635 
amending indictment, 635 
in summary proceedings, 730 
cf conviction from adjudication, 747 
in matters of form on appeal from 

summary conviction, 783, 784, 786, 
802

effect of, on removal of summary con
viction by certiorari, 796-798, 802

Vendor
fraudulent acts by, 446 

Venue
statement of, in indictment, 530 
change of, 670-572 
in civil action against officer, 863 

Verdict
jury’s right to find general verdict, 599 
on holiday, 638
by judge holding speedy trial, 673 

by jury, 633, 634

Wagers 
See Betting

Walls
defacing or tearing uown, 159

War
levying, 54

Ward
See Guardian

Warehouse
false warehouse receipts, 321-323 
wilfully destroying property in. 408

Warrant
arrest with or without, 25-34 
when unnecessary for arrest, 450-454 
execution of. 25 
forms of, 471 
irregularity of, 25, 27 
of arrest, discretion of justices to issue, 

466
execution of, 472 
backing, 473 
bench warrant, 565, 566 
for suspected deserter, 468 

resisting execution of, 58 
search warrant, for concealed gold or 

silver. 275. 481 
for stolen goods, 476 
for public stores. 481 
for timber detained. 481
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Warrant—Continued
for women in bawdy-house, 482 
for gaming-house or lottery, 483 
for vagrant, 485

to convey before justice of another 
county, form, 400 

in admiralty offences, 407 
form of, 468

objection as to irregularity in, 472 
of commitment of witness, 517, 518 
of deliverance, on admitting to bail, 

527
form, 523

to arrest absconder out on bail, 527 
to apprehend person indicted, 500 
of commitment of person indicted, 507 
to detain person indicted, 508 
of committal on summary trial, 094 
for witness in summary matters, 731 
of distress in summary matters, 758- 

700, 704, 708 
endorsement of, 770 

of commitment for trial, 614 
of commitment in summary matter, 

701-763, 765
for want of distress, 769 

of commitment for default in finding 
sureties, 849, 851 

of distress for appeal costs, 804 
of commitment for appeal costs, 805

Watch cases
words or marks on, as a false trade 

description, 375
Water

waterworks company, criminal breach 
of contract by, 428, 429

Weapons
dangerous, illegal possession or sale of, 

75-80
carrying offensive, 78 
refusing to deliver up, 79 
pointing fire-arm at person, 78

Wharf
stealing from, 300

Wharfinger
giving false warehouse receipt, 321 
disposing of goods consigned on ad

vances, 322
giving false receipt under the Bank 

Act, 322, 323 
Whipping 

sentence of, 485
Wife

See Husband and wife

Wilful act
presumption of intent to cause injury, 

404
Wilful misconduct 

defined, 2U8 
Will

theft of, 280 
forgery of, 358-302
using probate obtained by forgery or 

perjury, 360

Windows
breaking, 159

Witch-craft
pretending to practise, 331

Withdrawal
of summary charge, 740

Witness
tampering with, 112 
conspiracy to absent himself, 113 
compelling evidence of, when found in 

gaming-house, 485
procuring attendance of, on prelimin

ary enquiry, 488 
form of summons to, 488

when beyond justice’s jurisdiction,

refusing to be examined, 494 
form of commitment of, 494 

conviction of for contempt, 489 
form of, 490

before grand jury, oath of, 504 
endorsing names, 504 

calling witnesess named on back of in
dictment, 584 

competency of, 600 
credibility of, 001
disclosing confidential communication, 

001
accomplice as, 001
expert evidence, 003
character evidence, 004
insane person as, 603
privilege from arrest, 607
witness fees, 000
beyond jurisdiction, 607
evidence under commission, 609, 610
warrant for. 000, 607
beyond jurisdiction, but in Canada, 607
proving previous conviction of, 620
adverse, 621
impcaching credit of, 621 
former written statements of, 022 
contradictory statements by, 623 
discrediting own witness, 621-623
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Witness -Continued 
cross-examination as to previous state

ments, 622, 023
attendance at speedy trial, 670 

warrant to apprehend, 677 
procuring attendance at summary 

trial, 694
fees of, in summary proceedings, 760 
competent notwithstanding interest or 

crime, 871
husband against wife, 871, 872 
wife against husband, 871, 872 
defendant as a, 872 
incriminating answers, 873 
mute as a, 874

Women
exempt from punishment of whipping, 

957
offences against morality, 126-137 
vagrancy offences, 158-164 
abandoning child under two, 172 
neglecting duty to provide necessaries, 

172
indecent assaults on, 213 
rape, 221-225 
procuring abortion, 227 
procuring miscarriage, 228 
bigamy, 229-235 
polygamy, 235-237 
abduction of, 237, 238

Works, public
possessing weapons near, 82 
sale of liquors near, 82

Worship
disturbing public, 125

Wounding
with intent, 201, 202 
unlawful, 203 
public officer, 203 
robbery with, 335

Wreck
defined, 11 
stealing, 301 
selling without title, 323 
other offences respecting, 323

Wrecking
offence of, 409 
attempt to wreck, 409 
interfering with signals, 409 
preventing saving of wrecked vessels, 

410
Writ

misconduct in execution of, 101 
Writing 

defined, 11
comparison of disputed handwriting, 

621
See Forgery 

Writ of error 
abolished, 646 

Wrong person
arrest of, 27

Youthful offender 
See Juvenile offender.




