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DIARY FOR JUNE.

1. Tue.. Paper Day, C. P. ; New Trial Day, Q. B.
2. Wed. New Trial Day, Common Pleas. )
4. Fri... New Trial Day, Queen’s Bench.
6. SUN. 2nd Sunday after Trinity. . "
8. Tues. General Sessions and County Court Sittings n
county (except York).
11, Fri... St. Barnabas.
13. BUN. 3rd Sunday after Trinity.
16. Wed. Last day for service for County Court of York.
20. B8UN. 4th Sunday after Trinity. Accession of Queen
Victoria, 1837.
26. Mon. Longest Day.
24. Thur, St. John Baptist.
26. dat... Declare for County Court York.
27. BUN. 5th Sunday after Trinity.
29, Tue.. St. Peter.
80. Wed. Half-yearly schedule returns to be made. Dep.
i Reg. in Chan. to make returns and pay over fees.

Che Zoral Comts’

MUNICIPAL GAZETTE.

JUNE, 18689.

DEATH OF MR. JUSTICE JOHN
’ WILSON.

The hopes we expressed last month for the
recovery of Mr. Wilson were not destined to
be fulfiilled. After a temporary rally he sank
rapidly, and expired on the morning of Thurs-
day the 3rd June instant. The news, though
not unexpected, cast a gloom over Osgnode
Hall, where the news was received about one
o'clock, whilst both the courts were sitting.
Both Courts rose immediately, the Court of
Common Pleas—his Court—adjourned until
Saturday following, and the Court of Queen's

"Bench adjourned until the next day, the

State of the public business preventing any
further postponement of the numerous cases
before it.

A short sketch of Mr. Wilson's career will
bb interesting to our readers.

Very full particulars are given in some of
of the papers in the Western District, of hig
;. Carly life, and the labours which eventually
- brought him to Toronto as one of the Judges
of the Court of Common Pleas.

He was born at Paisley, in Scotland, in
March, 1809, which would make him more
than sixty years old at the time of his death,
though he scarcely looked it, at least until
lately, His father was a weaver by trade ;
and fromhim the subject of this sketch is said
to have inherited the shrewd, vigorous mind
?hamcteristic of theman. Hecame to Canada
1 1819 with his father, who settled near Perth.

His early life subsequent to this, until he
became eminent in his profession is thus de-
scribed in a London paper, from which we
make the following extract :—

~ “Very early he engaged in farming, but not
being strong enough for the work, had to give
it up. From tilling the ground, he went, stil
very young, to school teaching, in which em-
ployment, while benefiting others, his own
faculties were informed and cultivated. By
and by he became anxious for a higher order
of education, with a view to a profession, if
fortune would second his laudably ambitious
aims. He entered himself straightway as a
pupil in the Perth Grammar School, then un-
der the management of Mr. John Stewart, now
a barrister in Stratford. Showing much apt-
ness for learning and very marked capncity,
the lad was recommended to study law, and
he wisely accepted the advice, His next step
was to enter the office of Mr. James Boulton,
now a barrister in Toronto, but then practising
in Perth, As an evidence of the confidence
Mr. Boulton had in his apprentice, he at length
entrusted him with the entire management of
a branch office which was opened at Bytown,
now known as Ottawa, the capital of the coun-
try. After some three years Mr. Boulton
removed to Niagara, whither his clerk was
invited to accompany his master, and there he
completed his studies. In 1834, (in Easter
Term, having been admitted as an Attorney on
5th November, 1834), Mr. Wilson was called to
the Bar, and immediately proceeded to London
to enter on an independent professional career.
At that date London was a village containing
500 or. 600 inhabitants, with only three lawyers
—MTr Tenbroeck, and Stuart Jones, barrister,
both of them dead years ago, and Mr. John
Stewart, barrister, now clerk in the office of the
Minister of Justice, at the seat of Government.
In a very short time he acquired a large legal
practice in what was then the London District,
embracing within its extensive bounds what
are now the counties of Elgin, Middlesex, Ox-
ford, Huron, Grey, Bruce, Norfolk, Perth, and
a portion of Brant. His old Grammar School
master, Mr. Stewart, it is worth mentioning,
ere long entered his office as a clerk, and com-
pleted his studies under his former pupil's
supervision. And here it may be stated, quite
as well as in any other connection, that the
many students that passed through his office,
from first to last, have a lively and pleasant
recollection of the interest he took in them and
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their progress: He who was willing to learn
had in Mr. Wilson a competent guide and a
warm hearted friend. Indeed, Mr. Wilson
was prone to help and encourage young men,
and his junior brethren were often indebted to
him for valuable aid. Many a young man, not
in the ranks of his profession, he assisted in &
substantial manner, though he shunned all
publicity in these and a thousand other gener-
ous deeds.”

In politics he was a Reformer, and received
his appointment as judge from that party.
He was twice elected to the Assembly for the
city of London, and once for the St. Clair
division in the Legislative Council.

In 1856 he was made a Queen’s Counsel at
the same time as his townsman Mr. Becher.
In the vacation after Easter Term, he was
appointed to the judgeship rendered vacant
by the changes consequent on the retirement
of Chief Justice McLean from the Queen’s
Bench, Mr, Wilson taking the seat occupied
in the preceding term by Mr. Morrison.

A powerful advocate everywhere, before the
juries in that part of Canada where he was
best known, he was without an equal. His
guccess in this respect was largely increased by
his personal popularity. He had a generous,
honest, manly heart, ever ready to assist the
needy, and at the same time the champion
of those he considered oppressed. Above
all things he loved fair play, and anything in
the shape of meanness, oppresson or rascality,
he abhored; few who knew him will not
have noticed, whether in private life, at the
Bar, or on the Bench, these prominent features
of his character. :

The most successful advocates do not neces-
sarily make the best judges. The cast of mind
so0 essential in the one has a tendency to pre-
vent eminence in the other. This is so obvious
and has been so often exemplified that it has
become common to prophesy that a good jury
lawyer will be a failure when placed on the
Bench. In some of the attributes common to
both Mr. Wilson excelled, though it cannot be
gaid that in the latter position he was as great
a success as in the former. Though not as &
lawyer as deeply read, or as careful of, or well
versed in case law as some of his brethren on the
bench he had, toa remarkable extent, a shrewd
strong common sense and intuitive perception
of right and wrong, which seemed to steer him
clear of the rocksAhat would have shipwrecked
the reputation of even a more learned man,

A

not possessed of the attributes we have at-
tempted to describe. As might be expected,
these characteristics combined with a ready
wit, much decision of character, an intimate
knowledge of human nature, and a clear in-
sight into the motives of action, made him
particularly useful as a Nisi Priusjudge. As
a Chamber judge on the other hand, though
no complaints were ever heard that his decis-
ions were not an equitable adjustment of the §;
rights of parties, it has been said by some that
occasionally difficulties arose from want of &

more strict adherence to those rules of practice -
which, after all, are so necessary to keep the

machinery of justice in harmonious working
order.

In the West, where Mr, Wilson was best
known, he was most liked, and as his popular-
ity was based on respect for his good qualities,
it was lasting, and followed hin from the
neighbourhood where he had lived so long to
the more extended sphere of his labours on
the Bench.

THE APPOINTMENT OF MR. GALT.

The vacancy caused by the death of Mr.
Justice John Wilson, has been filled by the
appointment of Mr. Thomas Galt, Q. C.

‘We congratulate the learned counsel upon
his promotion to a position which has always
been, o far as the postion itself is concerned,
(and long may it so continue), an object of
laudable ambition to the bar of Ontario. - A
sound lawyer, a man of unswerving integrity
and stainless honor, with every instinct that
of a gentleman, his appointment will be ac-
ceptable to the profession, nor will the public
have reason to regret it.

‘We publish in another place a letter from &
correspondent as to the new rules promulgated
by the judges. He puts his case plausiblyy -
but we must say we do not agree with him.
Space does not permit our expressing our views.
at length in this number, but we shall endes”
vour to do so next month. '

Mr, O'Brien has published an unpretending:
edition of the late Division Courts Act, wi
notes, which the profession may find usefuly :
as it collects all the cases in our Courts as t0
attachment of debts. ‘
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MAGISTRATES, MUNICIPAL,
INSOLVENCY, & SCHOOL LAW.
NOTES OF NEW DECISIONS AND LEADING

CASES.

Tax SALE—ADVERTISEMENT. — Where a tax

- gale was advertised in the Canada Gazette for

thirteen successive weeks before sale, but such

thirteen weeks did not amount to three calendar

months from the date of the first publication, it

was held that the irregularity did not invalidate

the sale.— Connor v. Douglas, 16 U. C. Chan. R.
456.

‘ SIMPLE CONTRACTS & AFFAIRS
OF EVERY DAY LIFE.

NOTES OF NEW DECISIONS AND LEADING
CASES.

CorporATION.—A bill will lie by & member of
the Corporation of the Church Society of the
Diocese of Toronto, on behalf of himself and all
Other members of the Society, to correct and
Prevent alleged breaches of trust by the Corpo-
ration; and to such a bill the Attorney-General
is not a necessary party.— Boulton v. The Church
Society of the Diocese of Toronto, 15 Chan. R. 456

PossessioN Nor NoTICE UNDER REGIsTRY AOT
OF 1868.—Where a father and son lived together
" on certain land of the father, and continued to

do 8o after a conveyance by the father to the
80n, it was Aeld that the son’s possession after
the conveyance did not affect a subsequent pur-
chaser from the father. .

Poesession is not such notice as, under the
late Registry Act, postpones a registered deed
to the prior unregistered title of the party in
Buch possession.—Sherboneau v. Jeffs, 16 Chan.

“Rep. 574.

MorTaAGOR ‘D MorreaaEe—PRrOVISO FoR
" GONTINUANCE IN POSSESSION BY MORTGAGOR—
Dierpess orausE—CoNsSTRUOTION—27 & 28 Vio.
OAp. 831—PLEADING.—A clause in a mortgage
that the mortgagor shall continue in Ppossession,
i '%npled with his oi:cupn.tion in pursuance of such
clanse, and coupled also with a covenant for dis-
tress, in acoordance with the terms of clause 15
of the 2nd schedule to 27 & 28 Vic. cap. 81,
Oreates the relationship of landlord and tenant

_ 8ta fixed rent.
Held also, that by the indentnre of mortgage
. %t out below, the tenancy oreated was until the
. day of repayment of the principal, for a deter-
Ringte term, and thereafter a tenancy at will at
A annual rent, incident to which tenancy was
: the right of distraining upon the goods of third
on8 upon the premises ; but, held, on demur-

rer, that the avowries set out below, justifying
under such a distress clause contained in a mort-
g3ge, were bad, as not alleging that the mort-
g8ge contained a provision that the mortgagor
should be permitted to continue in possession of
the mortgaged premises, nor that he did occupy,
in pursuance of such permission, at the time of
the distress, or at any time.—Royal Canadion
Bank v. Relly, 19 U. C. C. P. 196.

MonrgagrEs—PossEssioN NoTICE OF TITLE—
REGISTRATION — EVIDEROE — Co8T8, — The rule
that possession is notice of the title of the party
80 in possession considered and acted on.

The plaintiff purchased the land in question
from J., who bad purchased from G., no convey-
ance having been made to J. by G., who after-
wards conveyed the same land to T., a son of the
plaintiff, who mortgaged it, and represented the-
property as his own ; the plaintiff being all the
while in possession. The title was not a regis-
tered one, .

Held, that the mortgagees were affected with
notice of the plaintiff’s title by reason of his
possession, although there was no pretence of
actual notice to them ; and they having omitted:
to set up the registry laws as a defence, liberty .
was given them to apply for leave to do so, if 80
advised,

A person having a paper title to land of which
he was not the actual owner, created s mortgage
thereon to a person not a party to a Suit, by the
party beneficially interested, to get rid of ano-
ther mortgage created on the estate, was asked
if he had given notice of the claim of the real
owner at the time of the alleged execution of the
first mortgage, which he asserted he had given,
and also denied having made such mortgage;
evidence was called to contradict bim.

Held, that this could not be deemed a collate-
ral issue, and therefore such evidence waw ad-
missible,

The beneficial owner of land omitted to have
the paper title thereto in his own name, and thus
enabled his son, who held such title, to mislead
parties into accepting a mortgage thereon from
the son: the court, though unable to refuse him-
relief, in & suit brought to set aside such mort-
gage, under the circumstances, refused him his

008t8.—G'ray v. Coucher, 15 Chan. R. 419,

Sramp Acr, 27, 28 Vio. cu. 4—CoNSTRUOTION
—PERALTY.—The Stamp Act does not require
an instrument to be stamped which with stamps
would not be valid for some purposes; or, acm-
ble, which would not be a promissory note, draft,
or bill of exchange.

No penalty therefore can be recovered under
27, 28 Vio. ch. 4, sec. 9, for not affixing stamps
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to a promissory note for money lost at play, for
-such note under the statute of Anne is utterly
~void.— Taylor v. Golding, =7 U. C. Q. B. 198.

AGREEMENT TO HIRE—EVIDENCE OF —In an
:action for wages of the plaiatifis son as defend-
.ant’s servant, it was proved that defendant had
+aaid he would give the son what was going; that
-the son went to him at twelve years of age, and
-worked for him four years, and that, on his leav-
‘ing, defendant told him to send his father and
-be would settle with him.

Ield, affirming the judgment of the County

Court, that this was clearly evidence to go to the
.jury of an agreement between plaintiff and de-
fendant.— Pickering v. Ellis, 27 U. C. Q. B, 187.

CONVEYANCE BY MARRIED WOMAN—CERTIFI-
-caTE oF Examination—1 W. IV. om 2.—By 43
Geo. IIL ch. 5, and 59 Geo. I1I. ch. 3, a married
woman’s deed was declared to have no force
:unless she were examined by the Court of K. B.,

-or 8 judgo thereof, or a judge of Assize, touch-
ing ler consent, dre., within twelve months from
:the execution. By 1 W.1V., ch. 2, sec. 8, it
was euacted that where the deed woull have
"been valid if such certificate had been obtained
-within twelve months as was required by the
Jaws then in force, such certificate might be
-obtained at any time, and should bave the same
.effect as if given within twelve months. This
-section took effect on the passing of the act in
March, but another section, which enabled tWo
_justices of the peace, and other persons not men-
tioned in the former acts, to take such examina-
tions, and made various changes in the form of
_certificate, did not come into force until the 18t
of August following.

A deed was executed in 1822 by a married
woman and her husband, but no certificate was
.endorsed until 1836, and the certificate then
.given was signed by two justices, and sufficient
jn form under the earlier acts, though not under
:thel W.IV. There was no evidence of examina-
tion, &c., except the certificate :

.Held, that the certificate was sufficient, for
rthat the 3rd section of 1 W. IV. might be con-
strued to mean such certificate as would in it8
terms bave been -sufficient under the previous
.aots, without reguiring it to be given by the
.efficers then authorized.

The ocertificate given in 1836 stated that the
wmarried woman appeared before the justices snd
« acknowledged that she executed the within
deed freely and voluntarily, and it sppeared to
us that her execution thereof was not the effect
of fear or coerciom”’ &o.: Held, sufficient, with-
out stating the fact of examination.

Held, also, that her acknowledgment in 1836.
was evidence of her consent at that time to the
deed taking effect, and not merely of her free
execution in 1822; and that other objections
based upon the requirements of the later act as
to the form of the certificate, were not available’
~—Grant and wife v. Taylor, 27 U. C. Q. B. 234,

’

Distress DaMage FEasaNT. —The plaintiff’s
horse escaped from his stable and got into defen-

deut’s pasture field, but was immediately pursued §
by one M., the plaintiff’s son-in-law, who saw it %
escape, and was leading it out of defendant's  §.i

field when defendant seized and detained it. The
plaintiff replevied, and defendant avowed as for
distress damage feasant.

Held, that the horse, under the circumstances,
was not distrainable; and the judgment of the
County Court, upholding a verdict for defendant,
was reversed.— McIntyre v. Joseph Lockridge and
William Lockridge, 27 U. C. Q. B. 204. .

Fire INsURANCE—MORTGAGE.—A fire policy,
in favor of a mortgagor, contained & clause pro-
viding that in the event of loss under the poliey,
the amount, the assured might be entitled to
receive, should be paid to A. L., mortgagee.

Held, by the Court of Appeal], that this clause
did not make A. L. the assured ; and that a sub-
sequent breach by the mortgagor of the condi-
tions of the policy, made it void as respected
A. L. as well as himself. [Spraccg, V.C., dis-
senting. ]—Livingstone v. The Western Insurancé
Company [in appeal], 16 Chan. Rep. 9.

Roap CoMPANY—SNOW DRIFTS — ACTION FOB
Nor REPAIRING.—A snow drift, about two of
three rods long and two feet in depth, had formed
on & gravel road. Ithad been there two of
three weeks, and owing to the thawing and
freezing of the suow, ruts W formed in it
which made it unsafe for waggons. Oa the 18t
of March the plaintiff was passing over it in-8®
waggon, when thewheel going dowa threw hip -
out and the hind wheel went over his leg and.
broke it. The defendants afterwards cleared
away the snow there. The road was good ex-
cept forjthe enow, and there was a heavy snoW
storm and sleighing after the accident.

Held, that there was evidence of negligence 08
the part of the defendants in not keeping the.
road in repair, and & verdict for the plaintiff W88 .
upheld —Caswell v. The St. Mary’s and Proof
Line Junction Rosa Company, 27 U. C. Q. B. 247-

S8aLe oy WREAT—WAREHOUSEMAN'S REcEIR™
—Where & warehouseman sold 3,500 bushels .2
wheat, part of & larger quantity which be
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" in store, and gave the purchaser a warehouse-

man’s receipt under the statute, acknowledging
3 that he had received from him that quantity of
. wheat to be delivered pursuant to his order to
be indorsed on the receipt :

Held—(Mowar, N. C., dissenting)—that, the
8,600 bushels not having been separated from
the other wheat of the seller, no property there-
in passed.—Boz v. The Provincial Insurance Co.,
16 Chan. Rep. 552.

ONTARIO REPORTS.

COMMON PLEAS.

. (Reported by 8. J. VaN KouGHNET, Esq., Reporter to the
¢ Court.)

In re tHE JUDGE OF THE CoUNTY COURT OF THE
Uxnirep CouNTIES OF NORTHUMBERLAND °
AND DurBAM.

Division Court—Unsettled account over $200—Prohibition.
In a suit in the Division Court the plaintiff claimed $94.88,
+ annexing to his summons particiilars of claim, shewing
an account for goods for §384 23, on which he gave cer-
~tain credits, which reduced the amount to the sum suced
for ; but nothing had been done by the parties to liqui-
date the account, or ascertain what the balance really
due was, with the exception of a small amount adinitted
to have been paid, and a credit of $33, given for some
returnied barrels, but which stillleft an unsettled balance
of upwards of $300:

Held, that the claimn was not within the jurisdiction of the

Divisiun Court, and a prélibitioz was therefore ordered.

19 U. C. C. P. 29.}

N. Kingsmill obtained a rule calling on the
Junior Judge of the United Counties of Northum-
berland and Durham to shew cause why a writ
of prohibition should not issue to prohibit him
from further proceeding on a plaint, in the First
Division Court, of Simpson v. Keys, on the ground
of want of jurisdiction. -

On the summons there was & claim at the ‘foot
for £23 14s. 5d. and costs 9s. A particular of
¢laim was annexed, shewing an unliquidated ac-
Count for goods, $384 23,

Theu came a credit, for cash and barrels re-
turned, of $262 50, and a balunce struck of
&131 75, and again ancther sum of like nature

. 836 85; and a balance, $94 88 This account
¥as produced at the trial, the defendant object-
ug to the jurisdiction.

H. Cumeron shewed cause, citing Myron v.
HeQabe, 4 Pr. R. 171; Seunders v. Furnivall,
26 U. C. Q. B. 119; Higginbotham v. Moore,
2l U C. Q B. 826.

Loscombe supported the rule.

Hagarty, C. J., delivered the judgment of

e Court.

The jurisdiction of the Division Court is limited
0 one hundred dollars, and the sum now claimed
8 under that amount. It is admitted that no
¢t had been done by the parties to liquidate the
&mount ascertained, or settle any balance as the
2ecount really due. The plaintiff admits that he

38 been paid a certain amount in cash, and
8bout $33 is credited for returned barrels, The
:Pcount is chiefly for liquor sold, and the barrels,

returned, were to be allowed for at a fixed
Tte.  No difficulty arises as to this part of the
- Itis conceded that such amount might be

properly applied at once in reduction of the gross
amount, and leaving the whole claim as if origin-
ally 80 much less.

If this amount be deducted, there would still
be an account considerably over $300.

This, as already remarked, has never been re-
duced to any ascertained baisnce by act of the
parties.

The 59th section of the Division Court Act
enacts that ¢ a cause of action shall not be divi-
ded into two or more suits, for the purpose of
bringing the same within the jurisdiction of &
Division Court; and no greater sum thano one
hundred dollars shall be recovered in any action
for the balance of an unsettled account; nor
shall any action for any such balance be sustained
where the unsettled account in the whole exceeds
two hundred dollars.”

In Higginpotham v. Moore. 21 U. C. Q. B. 826,
the debit side of the plaintiff’s claim, ns first de-
livered exceeded £73. In the nccount the plaintiff,
ashere, gave credit for £46 15s., leaving a balance
of £26 8s. 84, and he abandoned the excess of .
£1 8s. 8d, and claimed to recover the £25,
The Judge of the Court hnd given permission to
amend this statement of claim, and it was aceord-
ingly 80 amended as not to appear to shew an
excess of jurisdiction ; but, with reference to the
claim, as first delivered, Robinson, C. J., at p.
329, says: <« The plaintif’s claim, as first de-
livered, in stating an account of which the debit .
side exceeded £73, stated a case not within the
jariediction of the Court, accurding to the 59th .
section, although the balance claimed was ouly
£26; that ig, if the whole account is to be taken .
a8 a0 aocount unsettled, notwithstanding there
were among the items two notes which in them- -
selves were liquidated demands.”

This we take to be an authority to govern this
case, in which there is not any item on the debit -
of the natare of a liquidated demand in itself.
The whole account shews an unlignidated account, .
snd an unsettled account exceeding two hundred
dollars, in the terms of tbe Act, which, a8 we
think, clearly excludes the jurisdiction of the -
Division Court over the claim.

We have been referred to Myron.v. McCobe,
4 Prac. Rep. 171, before Mr. Justice Advm
Wilson, in Chambers, in which case the clause
of the Statute is not referred to. 1If the
Jlearned Judge srrived at the conclusion which .
be did with this clause of the Statute before him, .
we Are unable, upon the best consideration, to .
concur with bim: we think the case comes with~ -
in the Btatute, which is imperative.

The cases which have arisen as to the jurisdie- -
tion of Countg Courts, upon the question whether -
Superior Court or County Court costs should be
graoted, do not, as it appears to us, affect this
case; for the County Court jurisdiction is not:
limited by any clause similar by the 658th section -
of the Division Court Act. The County Court
jurlsdlction is omly restricted by the amount®
80ought to be recovered. Su:h was the case also
with the Division (‘ourt Act of 1841 (4 & b Vie.
oh. 3), referred to by Burns, J., in McMuriry v.
Munroe, 14 U. Q. B. atp. 171. .

The case before us appears to come within the
very Words of the Statute: **the uusettled ac-
count in the whole exceeds two hundred dollars,”
snd this appears to us to conclude the matter,

Rule absolute,

e

@
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PARKYN V. STAPLES.

Arrest by magistrate—Notice of action—Omission of time and

place—Insyfficiency.

In an action against defendant, a Justice of the Peace,
for the arrest and imprisonment of plaintiff, the notice
of action stated that defendant assaulted plaintiff, im-
prisoned and kept him in prison for a long time, to wit,
four days, and caused him to be illegally arrested, and
gave him into the custody of a constable, and illegally
committed and sent him in such custody to the jail at
the town of Lindsay, and caused him to be there con-
fined for a long time.

Held, insufficient, as omitting to state where and when the
assault took place, and the evidence not being confined
to the imprisonment at Lindsay. .

[19U. C. C. P, 240.]

Trespass for aseaulting plaintiff. imprisoning
him for four days, and causing him to beillegally
arrested, and charging that defendant gave him
into custody of a constable, and illegally com-
mitted and sent him in custody to the gaol at the
town of Lindsay, and caused him to be there
confined, &e.

Plea, not guilty, by statute.

At the trial, at Lindsay, before Smith, Co. J.,
evidence was given of plaintiff's arrest on defen-

dwt's warrant, a8 a J. P., in the township of

Laxton, his examination there, and commitment
to Lindsay gaol, on a charge intended to be one
for attempting to poison cattle, and of his dis-
charge on proclamation at the Quarter Sessions,
no charge having been preferred.

The notice of action, after the preliminary
matter, proceeded thus: ¢ For that you, the said
Rob rt Staples, aseaulted the said Chas. Parkyn,
and imprisoned him, and kept him in prison for
s long time, to wit, for four days, and caused
him to be illegally arrested, and gave him into
the custody of & constable, and illegally commit-
ted aud sent him in such castody to the gaol at
the town of Lindsay, and caused him to be there
confined for a long time, whereby,” &e.

It was objected at the trial that this notice was
insufficient, in not stating any place where assault
was charged, &c.. nor when the same took place,
besides other objections, on all of which leave
was reserved to move to enter nonsuit, and plain-
tiff had a verdict.

8. Smith, Q C., obtained a rule on the leave
reserved, to which Hector Cameron showed cause,
oiting Taylor v. Nessfield, 3 E. & B. 724; Martin

-v. Upcher, 8Q B 661; Friel v. Ferguson, 16 C.P.
584 ; Jones v. Bird, 5 B. & Al 837; Prickett V.
Gratrex, 8 Q. B. 1020; Jacklin v. Fytche, 14
‘M. & W. 881; Jones v. Nicholls, 13 Q B. 56!;
Breese v, Jerdine, 4 Q. B. 685; Neil v. McMillan,
25 U. C. 485; Mranv. Palmer. 13 C P. 450,
528; Moffatt v. Barnard, 24 U, C. 498 ; Dickson
v. Crabbe, 24 U. C. 494. .

A. N. Richards. contra, citedy Oliphant V-

- Leslie, 24 U. C. 898. .

Hacarty, C. J., delivered the judgment of the

court.
We must first consider the objection to the

- notice.
If we follow the case of Madden v. Shewer,
2 U. C. Q B. 115, decided Easter, 8 & 9 Vic., we
+must hold this notice insufficient. There the
notice was, that on or about the 3rd September.
1844, the defendant caused plaiotiff to be arrested
and imprisoned by oune J. W., a constable, acting
under defendant’s orders, &c., .and kept and
detained him a prisover about six hours; and
also for that the gitd J. W., acting as aforesaid,
. then and there assaulted, beat, &c., the plaintiff,
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a8 such prisoner; and also for tbat the said J.
W., acting as aforesaid, did other wrongs then
and there to plaintiff; and also that defendant,
on the said 8rd September, or thereabout, did
assault, &c., and imprison plaintiff about six
hours, and carried him to a certain dwelling
house in the township of Ernestown, four miles
distant from the place where he was so arrested,
and other wrongs, &o.

The late Sir J. Robinson, in delivering judg-
ment, says: * With respect to the first trespass,
in assaulting and seizing the party. no place is
stated. The two acts have not necessarily any
close connection as regards locality ; and for all
that appears, the former act may have been out
of the district altogether, and out of the defen-
dant’s jurisdiction; and that may be the very
ground of the action. We may notice judicially
that the township of Ernestown is in the Midland
District, &c. ; bat we cannot know judicially in
what district any place said to be four miles from
it may be situate. When once it is settled that -
the notice must give explicit information of the
place where, &c., then we must see that this
condition is reasonably complied with, and not
allowed to be frittered away by ingenious con-
struction.”

On the argument, Mertin v. Upcher, 8 Q. B. 662,
and Breese v. Jerdine, 4 Q. B. 685, were noticed.

In Cronkhite v. Somerville, 8 U. C. Q B. 131, the
same principle is upheld. The notice spoke of
an assault, &c., in Whitby, and also an assault
and imprisonment for six days in Pickering.
The evidence showed an arrest in Pickering and
committal in Whitby to the Tcronto gaol for six
days. It washeld that the Toronto imprisonment
could not be given in evidence, and, following
Madden v. Shewer, that ¢ it is indispensabie to
state in such notice the place where the injury
was committed,” and that it must follow that the
place should be correctly stated. In the reporter’s
note the case of Jackiin v. Fytche, 14 M. & W.
881, is cited, but it is not noticed otherwise.

In that case we find a disposition to relax the
strictness as to statement. The notice was, ** for
that you, on 10th May, &o , with force and arms,
caused an assault to be made upon me, and then
cauged me to be beaten, laid hold of, &c., and
forced and compelled to go into, along and through
divers public streets and roads to a eertain prison,
gc. at Louth &c., and to be irprisoned there.”
&c. It was objected that there was no place
named with respect to the assault and original
imprisonment, relying on Martin v. Upcher and
Breese v. Jerdine. To meet the objection, the
evidence at the trial was confined to the impri-
sonment at Louth. Parke, B., 8ays, ¢ According
to Martin v. Upcher, the first part of the trespass
is not described with convenient certainty, but
the imprisonment at Louth is.”

' Rolfe, B.: * Here I should say that it is the
description of one continued act, concluding with
the imprisonment at Louth. T doubt very muoh,
therefore; whether even that (the former) part.0
the statement is not sufficient.”

Parke, B: I am very much disposed to conour
with my brother Rolfe in that opinion, but it 8
not necessary to decide that, because the evideno®
was confined to the imprisonment at Louth.”

In Leary v. Patrick, 15 Q. B. 266, the noticd
was, *for that the defendant, in the parish 0
St. Nicholas, in the borough of Harwich, on th®
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st day of August, 1848, caused him to be impri-
8oned, and also for that they, on the said 1st
August, 1848, caused his goods to be seized,” &o.

This was objected to on the argument. Lord
Campbell says, *It is clear that the justices
must, in making this notice, have known where
the causes of action all arose. It cannot be
Deceesary to have a specific venue laid to every
traversable fact in a notice of action.”

Patteson, J. : *The notice is good, as there is
: place mentioned in it fairly applicable to every
act.”

Wightman, J.: “In Mdrtin v. Upcher, no
P\ace whatever was mentioned; the present case
s distinguishable, for here a place was men-
tioned, which is reasonably applicable to all the
trespasses.”

If we uphold the notice in the case before us,
we sghall carry the relaxation a step further.
This notice says that defendant assaulted plain-
tiff, « and imprisoned him, and kept him in pri-
8on for a long time, sc. for four days,” stating
no place: it then proceeds, *¢ and caused him to
be illegally arrested, and gave him into the cus-
tody of a constable, and illegally committed him
and gent him in such custedy to the gaol at the
.~ town of Lindsay, and caused him to be there
E Confined for a long time.”

An arrest and imprisonment for four days is
stated without venue or statement of time, before
the statement of arresting and giviog him in
custody to a constable and the commitment to
the Lindsay gaol.

Assuming that the doubt expressed by Rolfe
aud Parke, BB, to be good law, can we say that
this whole statement falls within the description
of the matter in that case, that ¢ it is the de-
8cription of one continuous act, concluding with
the imprisonment at Louth?” There the notice
Wag that the defendant caused an assault to be
Wade on plaintiff, and then caused him to be
beaten, laid bold of, &c., and forced and com-
Pelled him to go in, through and along divers
Public streets and roads to a certain prison, se.
at Louth.

Again, adopting the law as laid down in Learey
Y. Patrick, is there a place stated fairly applica-
lo to every fact? There it was held sufficient
%o state the place of the trespass to the person
on g named day, and that also on the same day
the defendant caused his goods to be seized. The
Place or venue first stated is held to apply to the
Other trespass on the same named day.

No time whatever is stated in the notice before
U8, 1In all the cases cited we find a time men-
Lioned at which this trespass was said to have

een committed, and we think there the allega-
on of time materially helped the rest of the
Dotice, so as to make it sufficiently clear and
®xplicit. Martin v. Upcher is very clear on this
Point, Lord Denman says, ‘I do not go so far
83 to gay that o party will always be strictly

und to prove the time and place which he
gmes in his notice; but [ think the words of
. Sourrence be named; ” and in Jacklin v. Fytche,
" 1€ case most in favour of plaintiff, Alderson, B,

Y3, ** The plaintiff is not bound to. tell the
efendants more than that they unlawfully im-
lf"!oned him, and when and where they did so.”

® statute require that a time and place for the

We think the notice was insufficient, and that
the rule must be absolute to enter nonsuit.
Rule absolute to enter nonsuit.

IN rE BEaRD.

TInsolvency—Attachment to Sheriff in Quebec.

Where a trader in Ontario becomes insolvent, and an at-
tachment in insolvency is issued to the sherifl of the
county in which he resides, the County Court judge hag
jurisdiction to issue another attachment to the sheriff of
l‘ivllg'icﬁO;'ll\nty in lOnt:r]:g,s or of ar{)y district in Quebec, in

. ¢ insolvent 248 PIOPETY U, €. Chan. R. 441.)

This was an appeal from an order of the
judge of the county of York. refusing to issue
an attachment to the sheriff of the district of
Montreal, on the ground that he had not juris-
diction to do so. The insolvents were residents
of the county of York, and an attachment to the
sheriff of that county had been issued; but
there being property of the ingolvents in the dis-
trict of Montreal, the creditors desired a writ to
that district also.

Mr. Roaf, Q. C., for the creditors, referred to
the Insolvent Act of 1864, sec. 8, sub-sec. 10,
gec. 7, subsecs. 2 & 6; and to the 6 & 15 sec-
tions of the Act of 1865; and contended that, a8
the jurisdiction of the County Court judge to
issue an attachment was not confined to his own
county, neither was it restricted to the Province
of Oatario,

No one appeared against the appeal.

Mowar, V.C., allowed the appeal, and granted
an order for the attachment to Montreal.

COMMON LAW CHAMBERS.

(Reported by HExRY O'BRIEN, Esq., Barrister-at-Law.)

HoLMes v. REEVE.
Certiorari to remove case from Division Court.

Held, 1. The mere fact that a judge of a Division Court
has eXpressed an erroneous opinion in a case before him
is no ground for its removal by certiorari.

2. Where a defendant knows all the facts of a case before
the day of trial, but, nevertheless, argues the case and
obtains an opinion from the judge, the case should not
be removed, and the fact that the judge is desirous that
the case should be disposed of in the Superior Caurt can

make no difference.
[Chambers, March 15, 1869.]

This was an action brought on a promissory
note for sixty-eight dollars, made by the defen-
dant, and was placed in suit in the third Division
Court of the County of Huron, and the summons
was served for the Court to he holden on 25th
Jaunuary, 1869,

The defendaht obtained a summons for a writ
of certiorari to remove the case from the said
Division Court into the Court of Common Pleas,
on the ground that difficult questions of law were
likely to arise.

One of the affidavits upon which the summons
for the certiorari was granted was made by Mr.
Sioclair, attorney for the defendant, and was as
follows: ¢ That the said judge reserved his
judgment on said evidence, and the points ralsefl
from the twenty-fifth day of January last uutil
the sixth instant, and from then until the thir-
teenth day of February, instant, when I attended
before him, and he expressed a desire to have a
short time longer for consideration, and he sug-
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gested the eighteenth day of February, instant,
a8 the day he would be prepared to give his judg-
ment: that on said 1ast mentioned day I attended
before the said judge, and Mr. Elwood appeared
for the plaintiff, when the judge of said Division
Court expre-sed his opinion adversely to the
defendant: that he did so with great hesitation,
as he expressed it, oun the ground that the deci-
gions bearing on the point appeared contradictory,
that T suggested to the said judge the propriety
of his delaying his delivery of judgment until [
had an opportunity of applying for a certiorari
to remove the case to one of the superior courts
of law, the case being one of great importance
to the defendant. and one involving some ques-
tions of law which had not then come up for
decision in any of the superior courts of law in
the manner raised by the facts of thiscase: that
the said learned judge remarked that he certainly
thought it a fit case to be removed by certiorari
and would grant time to enable me to apply
therefor, and postponed the delivery of judg-
ment until the fourth day of March next, for
the purpose of such application ”

The plaintifi’s attorvey, in his affidavit filed
on shewing cause, swore ¢ That outhereturn of
the said summons (in the Division Court) the
said John Reeve appeared, and also the said
Richard Holmes: that James Shaw Sinclair, of
the said town of Goderich, Esquire, appeared a8
counsel for the said Jobn Reeve, and I this de-
ponent appeared as counsel for the said Richard
Holmes: that the said cause was duly called on
for hearing on that duy before Secker Brough,
Eeq., judge of the County Court of the County of
Huron, who is also the judge of the said third
Division Court: that after the said case had been
thoroughly gone into, and after several witnesses
were examined, both on bebalf of the said Richard
Holnies and the said John Reeve, and afier &
lengthy legal argument bad taken place, and
when the said judge had expressed his opinion
that his judgment should be for the said Richard
Holmes, and just as he was about to endorse bis
gaid judgment on the said summons, the said
James Shaw Sinclair got up and asked and
pressed on the said judge, that if he would sot
then enter his judgment but would defer same
to some future day, he could produce to bim
authority to shew that in law he was entitled t0
his judgment : that the said Judge, in pursuance
of the said request, adjourned the said causeé
until the sixth day of February: that on that
day the #nid Mr Sinclair on behalf of the said
Jobn Reeve, and John Y. Elwood, of the said
town of Goderich, harrister-at-law, my partuer,
on behalf of the said Richard Helmes, appeard
before said judge, and further argued the sai
case. That after hearing the said argument,
the said judge informed the snid parties that he
would be prepared to give his judgment on the
thirteenth day of February: that on that day
the said Sineclair and Elwood appeared before
the said judge to hear his said judgment, but be
pot being prepared to give it then, said he would
give same on the eighteenth day of February.”

It also appeared from another affidavit, that
on the 18th February, the learned judge said he
was then prepared to deliver his judgment, and
_then proceeded tg deliver, and did deliyer the
game ; and said that ¢ in his opinion the plain-
tiff Richard Holmes was entitled to his judg-

'npplicatiolf, it will be without costs.

ment,” and then proceeded to give, and did give
his grounds for said judgment, and reviewed the
authorities cited to him on the said argument :
that after the said judge bad delivered his said
judgment, Mr. Sincluir, on bebalf of the said
Johu Reeve, applied to, and urged upon the
said judge not to endorse his judgment on the
back of the said sammons, but to refriin from
doing so until the fourth day of March instant,
a3 in the meantime he would apply for a writ
of certiorari to remove the said plaint.

Spencer shewed cause, anld contended that the
application was made too laie. the case having
been considered by the judge of the court below
and judgment in effect given though not formally
eontered: Black v. Wesley, 8 U. C. L J 277;
Gallagher v. Bathie, 2 U. C. L. J. N. 8. 73

John Patterson, confra, urged that the judge
had given no judgment, and had expressly post-
poned his decision to enable the certiorari to
be applied for. He had merely expresced an
opinion. He cited Paterson v Smirh, 14 U. C.
C. P. 525.

Ricuarps, C. J.—On principle I do not think
this case ought to be removed from the ! ivision
Court. If the case was one fit to be tried before
the judge of that court, the pere fact that he
may have formed and expressed an opinion which
Was erroneous, is no ground for taking the case
into the Superior Court. The defendant knew
all the facts of the case before the day of trial,
and if it was considered it onght to have be:n
removed from the Division Court, steps should

bave been taken for that purpose before it was
heard.

It seems to me to be an unseemly proceeding,
that the defendant, after having argued the mat-
ter before the judge, and obtained his opinion,
and having had the cause adjourned for the
purpose of furnishing new authorities, and
after consideration of those aurhomities, the
judge had expressed an opinion, that the case
should then be tnken out of his jurisdiction
by a certiorari. The fact that the judge him-
self may have been willing or even desirous
1o have the matter disposed of in the Superior
Court can make no difference. After he has
taken on himeself the burthen of disposing of the
case, having beard the evidence, and expressed
hig opinion, I do not think, as a geveral rule, &
certiorari ought to issue. The cases of Black v-
Wesley, 8 U. C. L. J. 277; Gullogher v. Bathie,
2U.C. L J. N. 8. 78, seem to me to lay down
principles inconsistent with removing this case.
The case of Patterson v. Smith, 14 U. C. C. P-
525, does pot, I thiuk, lay down any doctrine
contrary to that of the other cases referred to.
for although there had been an abortive attempt
to have a trial there was no verdict, and 1he
court no doubt looked et that case in the same
way as if no jary have been sworn at all.

I think the summons should be discharged o8

the grounds I have mentioned, but as the lenrn€

judge of the County Court delayed the entry o' :

judgment to enable the defendant to make thi8
I arvive
at this conclusion 88 to the costs more veadily
from the fact that one of the affidavits filed 0%
behalf of the plaintiff states the belief of tb®
depouent. that the attorney for the defendadt
specalated on the chance of getting a decision is
his favor, and it being against him, he now mab

¢
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this application. I do not see how this state-
ment thus made was calculated to be of any
service to the plaintiff; the way in which it is
made is not likely to keep up kindly feelings
between professional gentlemen practicing in
the same town. No particular grounds seem to
be referred to in the afidavit as justifying the
belief expressed, though no doubt the person
making the affidavit entertained such belief. If
the facts stated in the affidavit justify the in-
| ference, it will generaily be better to place that
. inference before the court ss a matter of argu-
ment and counclusion to be drawn from facts
rather than as a fact in the aflidavit, which the
deponent swears he believes.
Summons dischurged without cosls.

MCGREGOR V. SMALL.
Examination of insolvent debtor—Effete order.
sl An execution creditor cannot examine a judgment debtor
on a stale order which has becn partially acted upon,
{Chambers, March, 15, 1869.]
On the 26th of February, 1807, an ovder wag
made for the examination of the defendant touclh-
ing his estate and effects before the deputy clerk
of the Crown, for the County of Frontenac.
,Upon this an appointment was a few days afrer-
wards made, which was served on the defendant
g. together with the order. Au arrangement was
. subsequently made between the parties for the
payment of the judgmeut debt by instalments,
and though some of the debt was paid pursuant
to such arrangement, the defendant made default
in his promises of payment, and execuiion was
issued for the balance due, the result of which
was an interpleader issue to test the right of
a claimant to the goods seized, which was still
pending.  On the 10th of March. 186Y, the plain-
tiff obtained from the deputy clerk of the Crown,
and served on the defendant, another appointment
for the 12th of March, 1859, on the order of the
26th of I'ebruary, 1867.

The defendant then obtained a summons to
shew cause why the order of the 26th of Febru-
ary, 1867, and the last appointment thereunnder,
or the said appointment aloue should not be set
aside on the ground that the said order was effete
and lapsed, a previous appointruent having been
made thereon, and that it had been waived by
delay.

Osler shewed cause.

The first appointment
3 was never acted upon, and the proceedings were
\ Stayed at defendant’s request and for his bene-
fit, nnd he cannot be heard now to object to pro-
ceedings on this order. There is no time limited
Within which those orders can be acted upon.
. O'Brisn conlra, the order has been acted on and
is effete. This attempted proceeding would, if
8uccessful, give the plaintiff & new order for the
-examiunation of the defendant, without giving the
alter an opportunity of shewing cause why he
shouid not be examined, The circumstances of
the ¢nse may have go changed that a judge would
_ Botgrant an order for examination, Thereis, in
" fact, an interplender issue about to be tried, which
-y result in the payment of the debt, and the
ohject sought to be gained by this examivation,
Viz., to obtain evidence for the execution creditor
1u the interpleader suit is not a legitimate object.
He cited Jarvis v. Jones, 4 Prac. R. 841.
B{cnums, C. J.—The defendant cannot in my
Opinion be examined on an appointment under

an order more than two years old, and which has
been partially acted upon. This appointmeunt
must be set aside, but 1 give no costs.

ENGLISH REPORTS.

Ree v. Arsor.
Perjury—Corroborative evidence—Materiality.

Upon the trial of C. for perjury, committed in an am.davit,
proof was given that the signature to the affidavit was
in C’8 handwriting, and there was no other proof that
he was the person who made the affidavit. The prisoner
was then called, and swore that the affidavit was used
before the taxing master ; that C. was then present, and
that it was publicly mentioned, so that everybody present
must have heard it, that the affidavit was C.’s.

Held, that the matters sworn by the prisoner were material

upon the trial of C. .
[C.C. R. 1T W. R. 62L.]

Case reserved by the Recorder of London at
the February Session of the Ceutral Criminal
Court, 1869 —

The defendant was at this session convicted
befure me of wilful and corrupt pevjury commit-
ted by him in the evidence which he gave hefore
me at the preceding session of this court upou
the trial of one James Coutts, for perjury. .

Coutts was indicied for perjury, commirted in
an affidavit made by him io & chuse of Kelsey v.
Coutls, aud which affidavit had been afterwards
made use of before {he master upor the taxation
of the costs in the said action.

Proof was given that the signatare to the uffi-
davit was ju the bandwriting of Coutts, but no
other proof was given (hat he was the person who
had made the affidavit, the commissioner who
administered the oath being unable to identify
him. The case of R. v. Morris, 1 Leach, 50, was
referred to.

The present defendant, John Alired Alsop, was
then called, and swore that the affidavitin ques-
tion wag used before the taxing master upon the
adjourned taxation, and that the defendant Coutts
was then present, aud that it was publicly mea-
tioned, go that everybody present must bave
heard it, that the afiidavit was the affidavit of
James Coutts. The indictment aguinst the pres-
ent defendant Alsop alleged that it wasa material
question upon the trial of the said James Coutts,
whether the said James Coutts was present on
the 14th of November before the master on the
taxation of the said costs.

And whether or not on the gaid 14th of No-
yember the said affilavit was used and read in
the presence of Coatts.

And whether or not on the occasion of the tax-
ation of the said costs it was stated publicly in
the presence and hearing of Coutts that the affi-
davit was bis

Upon the trial it was objected that the above-
mentioned matters were not material questiona
for inquiry upon the trial of Coutts, 88 the par-
ticulars sworn to related to matters occurring
subsequently to the making of the affidavit, snd
were tendered merely as collateral proof thut the
offidavit had been made by Cotts, and that the
only matter material for inquiry was the trath or
i“ia\sehood of the statements contaided in that affi

avit.

The opinion of the Court for the Consideration
of Crown Cases Reserved is requested whether

-

the above-mentioned matters were material to
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the issue involved in the trial 'of Coutts, and
whether the conviction should stand or be re-
versed.

The defendant was admitted to bail with sure-
ties for his appearance at the session next after
the judgment of the Court is pronounced upon
these points.

Poland, for the prisoner, submitted that inas-
much as the identity of the person making the
affidavit was established by proof of his hand-
writing (R. v Morris, 1 Leach, 50, 3 Russ. 92),
the evidence of the prisoner given subsequently
was collateral and immaterial. | Waddy, for the
prosecution —At the trial the identity of Coutts
was ot made out, and then it was that the pris-
oner eupplemented the proof of it] [Brerr,
J.—The jury may have disbelieved the witnesses
who gave evidence as to the handwriting.] Lusa,
J —The prisoner’s counsel must go to the extent
of saying that all evidence in corroboration of
facts of which other proof has been given is im-
material ]

Waddy, for the prosecution, was not called on.

KrLLy, C.B.—The prisoner’s counsel hag done
his duty, and we must now do ours. This con-
viction must be affirmed.

Conviction affirmed.

Rea. v. HeNry JENKINS,
Murder—Evidence—Dying declaration.

Upon a trial for murdet, a declaration of the deceased
ken by a magistrate’s clerk, tendered as evidence for
the prosecution, contained the following :—‘* From the
shortness of my breath I feel that I am likely to die, and
T have made the above statement with the fear of death
before me, and with no hope at present of my recovery.”
The words ‘‘at present” were interlined, and the clerk
having been recalled to explain the interlineation, said
that after he had taken the deposition he read it over to
the declarant and asked her to correct any mistake that
he might have made, and that she suggested the words
“at present ;” that she said ‘“ no hope at present of my
recovery,” and he then made the interlineation.

Held, that the words suggested by the declarant qualified
the statement as it stood previous to the alteration, and
showed that she was not absolutely without hope of re-
covery, and, therefore, that the declaration was inad-

missible. ’
C.C.R.17 W. R. 621.
Cnuse reserved by Byles, J.:—

The prisoner, Henry Jenkins, was convicted
at the last Bristol assizes of the murder of Fanny
Reeves, and is now lying under sentence of death,
subject to the decision of the Court of Criminal
Appenl ag to the admissibility of the dying de-
claration of the deceased woman.

It appeared in evidence that on the night of
the 16th October, between eight and nine o’clock,
the screams of a woman were heard in the river
Avon, at 8 place where the river is deep. It was
about high tide. Assistance was procured, and
the deceased was rescued from the water, but in

* an exhausted sondition. She continued very ill,
and became, according to the medical evidence,
in great danger.
said she did not think she should ever get over
it, and desired that some one should be sent for
to pray with her. A neighbour of the name of
Axell accordingly visited bher about eight o’clock
p.m., who prayed with her, and, a8 her mother
said, talked seriously to ber.

At ten o’clock the same evening the magis-
trate’s clerk came. e found her in bed, breath-
ing with considerable difficulty and moaning oc-

On the next day, the 17th, she.

casionally. He administered an oath, and she
made her statement, as hereinafter set forth. He
asked her if she felt she was in a dangerous
state—whether she felt she was likely to die.
She said, I think so. He said, why? She re-
plied, from the shortness of my breath. Her
breath was extremely short; the answers were
disjointed from its shortness; some intervals
elapsed between her answers. The magistrate’s
clerk said, *“Is it with the fear of death before
you that you make these statements?’’ and
added, ¢ Have you any present hope of your
recovery ?” 8he said, none.

The counsel for the defendant pointed out that
in the statemeut the words *“at present’ are in.
terlined.

The magistrate’s clerk was recalled. He said
that after he had taken the depositivn he read it
over to her. and asked her to correct any mistake
that he might have made. She then suggested
the words ‘‘at present.” She said—wno hope
s¢at present” of my recovery. He then inter-
lined the words ¢ at present.” She died about
eleven o’clock the next morning.

Without the declaration of the deceased there
was no evidence sufficient to convict or even to
leave to the jury, but the evidence for the prose-
cution was, so far as it went, confirmatory of the
decensed woman’s statement.

‘The case therefore rested on what was called
the dying declaration of the deceased.

The counsel for the defendant, Mr. Collins,
submitted that upon the evidence there was not
such an impressi~n of impending death ou the
mind of deceased as to render the declaration
admissible,

I expressed no opinion, but thought it the
safest course to reserve this question for the opin-
ion of this Court, and to let the case go to the
jury.

The examination of Fanny Reeves, taken on
oath the 17th of October, 1868 :—

The deponent saith—I am a single woman and
have two children, the one aged four years and
the other aged about five months. The father of
the first child, which is a boy, is Henry Jenkins.
He lives in Ship-lane, Cathay, and is a ship car-
penter, He has been paying me, under order of
magistrates, 2s. per week for the support of that
child, but he has not kept up the payments, and
he now owes me £1 7s. Last night, the 16th
inst., nbout half-past six o’clock, I met him by
appointment on the New Cut, in the parich of
Bedminster. in this city, and I asked bim if he
waa going to give me some money to buy a pair
of boots for myself. He said tbat he badn’t any
money. I told him that [ must sue him for my
money, and then be asked me to walk with him
to the Hot Wells, and said that he would get some
there. Iaccompanied him to the Hot Wells, and
he went into a house at Cumberland-terrace; I
waited for him outside, and he came out in a shor?
time, and said that he could not get any money,
and he asked me then to walk with him up Cum-
berland-road, and we went along that road to-
gether, until we got near Bedminster-bridge, and
we stood on the New Cut, near his residence, and
we had a few angry words together about the
money he owed me, and he told me that I could
have a warrant for him if I liked. After we ha,d
stood there about ten minutes, he snid, ¢ bhere8
a rat climbing up the bauk,” and he advarced t0




June, 1869.]

LOCAL COURTS & MUNICIPAL GAZETIE.

[Vol. V.—91

the edge of the bank, and 1 went too, and looked,
but could not see any rat, and directly I got on
the edge of the bank, he pushed me with both
bands on the back, and at the same time said,
* take that you bugger,” and he pushed me di-
rect into the river Avon, which runs along there;
I screamed out and managed by catching hold of
the bank to keep myself up until [ was taken out
of the wates, and I believe it was by a policeman.
After being so taken out, I became insensible,
and did not recover till I found myself in bed in
this house. Since then I have felt great pain in
my chest, bosom, sud back. From the shortness
of my breath I feel that I am likely to die, and
I have made the above statement with the fear
of death before me, and with no hope at present
of my recovery. Dr. Smart has been to see me
twice to-day. It was about eight o’clock on the
gaid evening when the said Henry Jenkins pushed
me into the water. He was under the influence

* of liquor at the time—but was not tipsy: I had

two drops of rum with bim during our walk; I
know of no motive for his so pushing me into
the water, except it was that I had asked him for
money.

The mark 3 of Fanny Reeves.

The jury found the prisoner guilty.

Sentence of death was passed, but execution
etgyed, that the opinion of this Court might be
taken on the admisgsibility of the declaration.

J. BARNARD BrLEs.

Collins (Norris with him), for the prisoner.—
This declaration was inadmissible. The general
Prirciples on which this anomalous species of evi-
dence is admitted are laid down in R v. Wood-
cock, 1 Leach, 500, 3 Russ. on Crimes, 4th ed.
250. The preliminary facts to be proved before
it can be received are that the deceased at the
time of making her declaration was under a sense
of impending death and an impression of imme-
Giate dissolution ; but it is not essential that death
thould, in fact, tnke place immediately, There
must be no hope of recovery: R. v. Van Butchell,
8 C. & P. 629, 3 Russ. 258 ; R v. Crockett, 4C. &
P. 544, 8 Russ. 252; R. v Dalmas, 1 Cox C. C.
95; R. v Spilsbury, 7 C. & P. 187, 8 Russ. 254.
‘It must be proved that the man was dying, and
there must be a settled hopeless expectation of
death in the declarant.” per Willes. J , in R. v.
Peel, 2F. & F 22; R v. Hayward, 6 C. & P,
160, 8 Russ. 253; B. v. Nicolas. 6 Cox C. C. 120
R.v. Megson, 9C. & P. 418, 8 Russ. 256. In

this case it appears that oo the day following that -
. O which the deceased was rescued from the Avon

the gnjd the did not thiuk she should ever get
Over it, and desired that some one should be sent
Or to pray with ber, and on the same evening
e magistrate’s clerk took her deposition. It
8ppears that he had asked her if she had any
Present hope of recovery, to which she replied—
one; and, having reduced her statements to
Writing, he read them over to her, asking her to
Sorrect any mistake he might have made, and
nt she then suggested the words interlined «at
Present.” She said—No hope at present of my
Tecovery. It is submitted, therefore, that she
treated what he had at first written as a mistake,
And qualified that. Some meaning must be given
the words ‘‘at present,” and it is submitted
that what the deceased intended was that she had
B0 hope then, but thought that a time might come

- When she might have hope; and, if 50, there was

not such a settled hopeless expectation of death
as is essential to the reception of such evidence.

Sanders ( Builey with him), for the prosecuation,
admitted the authority of the cases cited, but
contended that this came within them. If there
is & belief on the part of the deceased that she
will die, though she does not feel it to be impos-
sible that she may recover, it is sufficient. The
question is, What is the belief? and not, What
the possibility ?—for it may almost in every
case be said, whilst there is life there is hope.
R. v. Brooks, 3 Russ. 264. [Kerry, C.B.—She
treats what the clerk first wrote as a mistake,
pot as & mere omission.] [LusH, J.—-The added
words do not strengthen what she had previously
said; but do they not weaken it?] [Byves, J.
Do they not mean—I have no present hope; but
I think I may have hope by and bye?] [Luss,
J.—It must be clear that the deceased has no
bope, and must not be left doubtful.]

Colling.—The law looks with jealousy on this
kind of evidence (Greenleaf on Evidence, 233),
and any hope, however slight, renders it inad-
missible, Here the deceased declined to say all
Hope was gone. ‘

The learned judges constituting the Court
(KeLLy, C,B., Bywes, Lusn, and Brerr, JJ., and
CLEASBY, B.) having retired, on their return

KeLry, O.B., delivered judgment as follows:
—We are all of opinion that this conviction must
be quashed. The question for us, and the only
question, is whether the declaration of the de-
ceased was admissible; and it is clear that if that
is excluded, there was no evidence to go to the
jury. The question depends entirely upon what
pnssed between the magistrate’s clerk and the
dying woman. ‘It appears that he found her
breathing with dificulty, and mosning, and, hav-
ing administered an oath, that he asked her if
she felt she was in a dangerous state and likely
to die. She said, I think s0.” 8o far it shows
she wWas under an impression merely that she
wns likely to die, and there is nothing in that
part of the atatementto render it admissible ; but
he goes on to ask her why ? and she replies from
the shortness of her breath. Her answers were
digjointed from its shortness. He then asks her,
« I8 it with the fear of death before you that you
ma € these statements: bave you any present
hope of your recovery?”’ She said none, and
thereupon he reduced to writing what she had
gsaid in these terms: ¢ From the shortness of my
breath I feel that T am likely to die, and [ have
made the above statement with the fear of death
before me, and with no hope of my recovery.”
1If the dying woman had subscribed that declara~
tion it is sufficient for us to say that the case
for our consideration would have been a very
different one from the present. But it appears
that after the prisoner’s counsel had pointed out
to the judge at the trial the interlineation of the
words “at present” in the statement as it then
stood, the magistrate’s clerk was recalled, and

eaid that after he had taken the deposition he.

read it over to her and asked her to correct any
mistake that he might have made, and that she
then suggested the words ¢ at present,” snd eaid,
«No hope at present of my recovery,” and be
interlined the words * at present.” The question
is, whether this declaration is admissible. Iam
of opinion thut the decisions show that there
maust be an urqualified belief of impending death,
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without hope of recovery. Looking at the de-
cisivns, the language of Eyre, C.B., is, ¢ When
every hope in this world is gone;” of Willes, J.,
* There must be a settled hopeless expectation
of death in the declarant” To make this kind
of evidence admissible ‘the burden of proof lies
on the prosecution. and we must be perfectly
satisfied beyond doubt that the deceased was at
the time under an unqualified expectation of im-
pending death. Here the declarant herself sug-
gests the interlined words, ¢ at present.” The
counsel for the prosecution would bave us give
no effect whatever to them ; but they must have
had some meaning. She may have meant by
them—I desire to alter and qualify my pfevious
statement; I mean to say, not that [ bave abso-
lutely no bope of recovery, but that I have no
present hope of recovery. If the words admit of
two constructions, one in favor and one against
the prisoner, we should adopt that one which
wonld be fn fuvorem vife. But the interlineation
and alteration here was caused by the magis-
trate’s clerk asking the declarant to correct any
mistake, and, the case being one of life and death,
she in effect says—There is & misinke, and 1 de-
sire it to be corrested. Tire words, therefore,
have a definite and fixed meaning. namely, to
qualify the statement read to her.

Bywres, J., said that, having tried the case, he
wished to state that from the first he entertained
a strong doubt upon the question, but as there
was no other evideuce to lenve 10 the jury he had
thought it best to reserve the case. The law
properly regarded the admissibility of this kind
of evidence with jealousy. There was no power
of cross-exnmining the declarant—no means of
indicting for perjury; great danger of mistakes.
What the declarant said in eflect was, « If I
don’t get better, I shall die.”

Conviction quashed.

UNITED STATES REPORT.

SUPREME COURT OF ILLINOIS.

Tae CHIcAGO & GREAT EASTERN RalLway
CoMPANY, ET AL V. MARSHALL.

Dying declarations.

In no cas», save that of a public prosecution for a feloni-
ous homiride, can the dying de larations of the party
killed be received in evidence. In civii cases they are
not admissible,

Breese, 0.J.—The on'y question of any real
importance presented by this record, which we
are disposed to discuss, is, were the dying decla-
rations of the boy admissible in evidence to charge
the defendants?

The action was case to recover damages for
death ocenrioned by the careless management of
a railroad locomotive, and brought by the father
of the boy killed, as his next of kin and petsonal
representative.

This is a new question in this court, ang quite
an interesting one, which we lack time to discuss
at very great length. A few principles of evi-
dence will be noticed, and such opinions ag text
writers on evidence or courts of justice may have
declared on the point.

The general rule is, that kearsay evidence, that
is, statements comiqg from one not a party in
interest, and not a party to the proceeding, and

’

not made urder oath, are not admissible, for the
reason that such statements are not subjected to
the ordinary tests required by law for ascertain-
ing their truth; the author of the statement not
being exposed to cross-examination in the pres-
ence of a court of justice, aud not speaking under
the penal sanctions of an oath, with no opportu-
nity to investigate his character and motives, and
his deportment not subject to observation; and
the misconstructions to which such evidence is
exposed, from the ignorance or inattention of the

hearers, or from criminal motives, are powerful
objections.

There are, however, well established exceptions
to this rule, wheiber wisely so or not, is certainly
3 grave question, and among them are dying de-
clarations. These are understood to be state-
ments made by a person under the immediate
apprehensions of death, and who did die soon
after. In 1 Phil. Bv., 215, it is sail. the decla-
rations of A person who has received a mortal
injury, made under the upprehension of death,
are constantly admitted in criminal prosecations,
and are not liable to the common objection agninst
hearsay evidence, partly for the veazon that the
awful situation of the dying person is considered
to be as powerful over his conscience as the ob-
ligation of an oath, and partly on a supposed
Wwant of interest, on the verge of the next world,
dispeusing wirh the necessity of a cross-exami-
nation. Without questioning the soundness of
this last reason, obnoxious ns it may be to fair
criticism, it may be safely said, the exception
itself deprives an accused party of a most inesti-
mable privilege secured to him by the ninth sec-
tion of Article 13 of our State Constitution, *to
meet the witnesses face to face,” so thut by cross-
examination the truth may be eliminated.

The exception is in derogation ofs common
right, for, independent of constitutions and laws,
an accused person has the right to hear the wit-
ness, who is to condemn him, in his presence, so
that he may be subjected to the most rigid in-
quisition. To hang & man, on the stwtements of
one who is on his ayiog bed, racked with pain,
incapable in most cases of giving a full and nceu- -
rate account of the transaction, wenkened in body
and in mind; and, though in articulo mortis. har-
boring some vindictive feeling against him who
has brought him to that condition, is, to say the
least, and bas always been, a dangerous iunova-
tion upon settled principles of evidence ; and no
court cught to be disposed to extend it, to enhance
cases to which it did not, in its inception apply.
The rule itself has no great antiquity to recom-
mend it, it having been first declared, by Lord
Chief Baron Eyre, at the O'd Bailey, in 1787, in
Woodeorlis case, 1 Leach, Crown Law 500, in
which the montrouss doctrine was held, that al-
though the declarant did not apnrehend she was
in a critical state. in momentary expectation of
death, soon to appear before the throne of the
Eternal—and, although the witnesses could give
bo satisfactory information as to the sentiments
of her mind upon that suhject, and the surgeon
testifying that she did not seem to be at all sen-
sible of the danger of her situation, and never
saying whether she thought she should live or
die; the court held, on its own conviction, that
she was in a condition rendering almost immedi-
ate death inevitable; and, as persons about het
thought she was dying, her declarations, wadé
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under such circumstances, ought to be considered
by the jury as being made under the impression
of her approaching dissolution, when the case
showed, by the most positive proof, she had no
impressions upon the subject.

Having no such impression, how could her
conscicnce have been touched ?

The prisoner was convicted and executed, thus
adding one more to the judicial murders which
blacken the page of history.

Aund this is the leading case in support of the
exoeption.

To tolerate this exceptional rule, the declarant
ought to be, at the time of making the declara-
tions, under the impression of almost immediate
diesolntion, and without any hope of recovery.

When that has departed—when he is conscious
he is, in & moment, to be among the dead, and
his soul to take its flight from the body, thus cir-
cumstanced, it might be said, his declarations,
understandingly made, were of equal force with
his testimony delivered in a court of justice; and
entitled to be received, and justly. were it not
for the fact, the accused was not present, and
had no opportunity to cross-examine him.

The bed of death affords mo opportunity for
this; and the accus>d may become the victim of
statements, which, by reason of the fading con-

_dition of the body, in whick the mind must in
in some degree participate, of him who makes
them, depriving them of that clearness, distinct-
ness and correctness which should characterize
them, and, destitute of which, human life should
not be sacrificed by them.

In looking into the books, we find that such
declarations are resiricted to cases of homicide,
not those resulting from acoident or mischanee,
but felonicus homicide.

The cases, in England, in which they were re-
ceived, and not in cases of felony, were the case
cited by appellee, in 3 Burrows 1244, Wright,
lessor of Clymer,’v. Litile. The declarations ad-
mitted in that case were the confesgions of the
forger himself, made on his death-bed, and Lord
Mausfield snid he should admit them as evidence,
but that no general rule could be drawn fram it.

The same was the case of Aviston v. Lord
Kinnaird, 6 East, 195. These two cases, the
learned author (Phillips on Evidence) thinks,
were overraled by the case of Stobart v. Dryden,
1 Meeson, and Welsby 615, and one not supported
by the deliberate judgment of any court; but that
the disposition of courts was rather to restrict
the admissibility of dying declarations, even -in
criminal cases.

The true foundation of the rule, that they were
admissible in cases of felonious homicide, was
policy and necessity, since that crime is usually
committe1 in secret ;and it cannot be allowed to
such an offender to commit the crime, and, b
the same act, still forever the tongue of the only
persen in the world which could speak his erime,

That they are mot admitted in civil cases, is
}lelg by most courts in this country and in Eng-

and.

The ouly case to the contrary, is the one re-
ferred to by appallee, as decided in N. Carolina,
Fulcon v. Shaw, 2 N. Car. Law R. 102.

This was & case for seduction, brought by the
father, snd he was permitted to give in evidence
the dying declarations of his daughter, that the
defendunt was her seducer,

the leading case in this country against this
admissibility, in civil cases. is Wilson v. Bowen,
16 Jobus. 286, opinion of the court by Thomson,
Ch. J,, refer1ing to the case of Jackson v. Kniffen,

ib. 85, opinion of Livingston, J. The same
rale was heid in Grayv. Goodrich, T ib. 95, which
appellee has zited, wereit is said the law require
the sanction of an oath to all parol testimony.

It never gives credit to the bare assertion of
any one however hign his rank or pure his morals.

The cases of pedigrge, prescription or custom,
are exceptions to this yule What a deceased
person hasg been heard to say, except upon oath,
OT 10 extremis when he came to a violent end,
never has been considered as competent evidence.

This clea'ly, bas no reference to a civil case
but to a criminal prosecution for a felonious hom-
cide. See also Kent v Walton, 7 Wend. 258.

We think it may be safely said. that the rule
at present prevailing in this country and ia Eng-
land on this suhject is, that in Do case, save that
of & public prosecution for a felonious homicide,
can dying declarations of the party killed be re-
ceived in evidenee, and to this extent, and no
further are we inclined to go.

In civil cases they sre not admissible. To ad-
mit the dying @eclarationsin this case was error,
and for that error the judgment must be reversed
and the cause remanded.

UNITED STATES SUPREME COURT.

DuranT v. Essex CoMPANY.

A dedree dismissing a bill in an equity suit in the Circuit .
Court of the United 8tates, which is absolute in its terms,
unless made upon some ground which does not go to the
merits, is a final determination of the controversy, and
constitutes a bar "to any further litigation of the same
subject between the same parties.

Where words of qualification, such as ‘ without prejndice,”
or other terms indicating the right or privilege to take
further legal proceedings on the subjeet, do not accom-
Pany' the decreee, it is presumed to be rendered on the
nerits,

‘Where the judges of the Supreme Court of the United States
are equally divided in opinion upen the questions of law
or fact involved in a case beforc the court on appeal or
writ of error, the jundgment of affirmance, which is the
{ngmem‘, rendered in such a cnse, is as conclusive and

inding, in every respect, upon the parties, as if rendered

upon the concurrence of nl} the judges upon every ques-
tion involved in the case.

Appeal from the Circuit Court for the District
of Massachusetts,

The Constitution vests appellate jurisdiction
in the Supreme Court under such regulations as
Congress shall make; and Congress, by the nct
of March 8, 1803, authorizing appeals, provides
that ‘‘the said Supreme Court shall be, and
hereby is, authorized and required to receive,
besr, and determine such appeals.”

With these provisions in force, Durant filed a
bill in October, 1847, against the Essex Company,
seeking to hold it liable for certain real estate.
The bill was finally “*dismissed.” An appeal
waa taken to this court, where. after hgaring the
case, the judges were equally divided in opinion;
and, in conformity with the practice of the court
in such cases it ordered that the deoree of the
court ‘““be affirmed, with costs,”

The complainant, conceiving that s the judg-
ment in this court was by a beneh equally divi-
ded, there had been no decision of his case by
the court of last resort, filed another pill--the
bill in the court below—for the same relief in the
same matter as he had filed the one before.
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The defendant pleaded that the former suit and
decree iu this court—which the plea avered were
made after testimony was taken on both sides,
and the case heard on its merits and argued Ry
counsel—were & bar to the present bill. This
was determined by the court below to beso; and
the mandate of this court being filed, the com-
plainant moved for leave to discountinue the suit,
or that the bill be dismissed without prejudice.
Bat the court refused leave, and dismissed the
bill, no words being putin the decree that showed
that the dismissal was other than an absolute
one. Appeal here according'y.

The questions which the appellant now sought
to raise were:

1. Whether the decree of Jismissal simply was
a bar to & new suit?

2 What was the effect of an affirmance by an
equally divided court?

Boyce, for the appellant, contended :

1. that the decree in the first suit, being simply
one of dismissal, did not prevent the filing of 8
new bill in another court, or even in the same
court.

2, That an affirmance by an equally divided
court amounted to nothing; that this court, upon
"appeal, must ¢ determine such appeal,” and that
a decree by a divided court was not a compliance
with the act of Congress. It was an abdication
of the appellate power, and, in effect, imparted
the power to the Circuit Conrt.

Merwin and Storrow, contra, considering the
first point made plainly untenable, were proceed-
ing to the second, when they were stopped by
the court, GRIER, J., referring them to a note of
the late Horace Binney Wallace, Esq., of Phila-
delphia, appended to the case of Krebs v. The
Curlisle Bank, as to the effect (2 Wallace, Jr., 49)
of an affirmance of judgment by an equally divi-
ded court, which he said was ¢‘ clear and satis-
factory.”

Mr. Justice Fierp delivered the opinion of the
court, deciding that the decree dismissing the
bill in the former suit in the Circuit Court of the
United States, being absolute in its terms, was
an adjudication of the merits of the controversy,
aud consfituted a bar to any farther litigation of
the same subject between the same parties.—
Aimerican Law Times.

e

CORRESPONDENCE.

The Division Court Amending Act of 1869
and the special rules just made.

To taE Epitors or Tug LocaL CourTs’ GAZETTE.

GENTLEMEN,—Sometime since you inserted
a letter of mine (see March No. of Qazette),
signed * Lex,” in which some remarks (in ex-
tenso), Were made on the Garnishee clauses of
this new Act, and in which I ventured to ex-
pressan opinion that, under the second section
of the Act, clerksshould not and had not legal
power to sign judgment in cases coming within
the meaning of that section, until the return
day of the summgps ; that is, the Court-day,
or within one month after. In your remarks

at the end of the article, you were pleased to
mention that you did not agree with what I
said in all respects, by which I supposed you
dissented from this view of the case. In your
following number, however, (see April No.),
you seemed to think the construction of this
second section would, or might bear my con-
struction, and you further remarked, that the
Board of County Judges would set this doubt
at rest by the way in which they would frame
special rules or forms, in May last. Ihad an
opportunity of conversing with the legal gen-
tleman, who, was in fact the author of the
whole Act framed under the directions of the
Government, and asked him what was in his
mind the meaning of the word “return-day”
and what was the intention of the Legislature
in his opinion ; and he agreed with my view
of the Jaw—that is, that the return-day meant
the court-day. But as that matter may be,
for the time, supposed to be set at rest by the
new rules, without any further remarks on it,
I will just for & moment refer to them. Sup-

| posing my original view correct, that a clerk

could not legally sign a final judgment in &
cause under section two of this Act, until upon
or after the court day; I will next enquire,
does the Act give the Board of County Judges
any power to alter the meaning of the Act in
this respect.?

The two sections of the new Act (Sections
21 & 22), relating to the powers of * the Board
of County Judges” are in these words :

“21. The Division Courts Aet and this Act
shall be read as one Act ; and the powers con-
ferred on judges under the sixty-third section
of the said Act as amended by this Act, shall
extend to the making and framing from time
to time, of rules and forms for the said Divi
sion Courts under the new Act, and to altering
and amending the same.”

It will be seen that this clause does not alter
the law (if it be as I say), requiring clerks to
sign judgment on the return-day. The Board
is not by this section vested with that power,
nor by the original Act referred to therein.
“The power of making and framing rules
and forms" would not extend to altering the
intention of the law-makers, For instance,
the Judges could not make a rule saying, &
summons should be served only five days be-
for its return, or do-away with personal service
—where personal service is required, nor cap
they authorise clerks to sign judgments sooner
than the law originally meant they should:
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nor can they say that a party shall appear on
the eleventh day after service, where the Act
says (the original Act as well as the new Act),
that a defendant is bound to appear on the
tenth day after service, not counting the day
of service or the court day—So that if a party
is served on the 28th day of May—for a court
to be held in Toronto on the 8th June—he is
legally bound to appear at that court on any
summons served on him, because he has
ten clear days, not counting the day of service
or the court day. Does the new or old Act
give the Board of County Judges any power
to take away this right of the plaintiff? Do
these Acts give the Board the right to say a
defendant shall appear within nine days ?

On the contrary, Section two of the new
Act says that the summonses mentioned there-
in, * shall be served according to the practice
of such Courts”” which practice we know
means, as I have said—that the defendant has
only “ten clear days to appear in,” not eleven.

The effect of the mew rules is to give him

eleven days. °
Now let us see what the 22nd section says:

‘It only says the ‘Board of County Judges’

" shall have authority, from time to time, in ad-

dition to their present powers to make rules
also for the guidance of clerks and bailiffs in
relation &c., to their duties and fees &c., not in
relation to suitors, either enlarging or abridg-
ing their rights. I have before me a copy of
the new form of summons addressed to the
defendant thus:

“You are hereby required to appear in the
Said court on the (the rule requires the clerks
to fill in the) eleventh day after the day of
service of this summons on you.” By this

~ form a party summoned to appear on the 28th

May is within its meaning, and is right if he
appear on the eleventh day after its service,
that is, on the 8th June—at any timein that
day—having duly filed his defence or denial
Wwithin eight days—thus throwing the plaintiff
over that court—and depriving him of one
day’s privilege—perhaps causing the loss of
his debt —since the case must necessarily
8tand for trial at the next sitting of the court,
Unless the court sits two days. In the after

- Ppart of the summons it is stated that *in case

You give such notice (that is, any notice of
deferice on such eighth day), disputing the
claim, the cause will be tried at the sittings of
this court, to be held at (say Toronto), next

after the return day first above-named, (which
meansnext after the eleventh day after service),

Then on this new form of summons we find
a notice endorsed—making in effect the return
day thereof to be the eleventh day—and au-
thorising the clerk to sign final judgment on
the (say the ninth day), after service, or at
any time within a month thereafter, if no de-
fence be filed within eight days. )

Now this authority of course nullifies the
meaning of the second section of the new Act
if that section meant by the “return day,”
the court day—and abridges the defendant’s
rights, as the first part of that summons
abridges the plaintiff’s rights. I should be
SOrTy to set up my judgment against the judg-
ment of the * Board of County Judges,” or in
any way to question their ability, but I respect-
fully submit that this form of summons is not
in accordance with the meaning of the Acts—
in other words, abridges the meaning of sec-
tion two in one way, whilst it enlarges it in
another. 1In other words, does the Act give
the judges legislative power, or, are they not
obliged ¢o frame rules in consonance with the
enactments of the old Act and the new Act?
I cannot see that section sixty-two of the old
Act gives any other power than to frame rules
to carry out the will of the Legislature.

" The garnishee sections of the new Act, have
since my letter signed *Lex,” come under
review in various courts in Canada west. In
one instance (it may be important to say), in
in the case of Warmoll v. @earing, and
Thompson v. Wright, in the Toronto courts, it
has been held by Judge Duggan, the County
Judge—and on appeal by Judge Morrison in
Chambers, that a garnishee summons duly
served, takes precedence if first served over an
attaching order issued from the Queen’s Bench
against the same garnishee-—(see section nine
of the new Act.) Itmay be as well to mention
here too, that under section six (sub-sec. 4),
of the new Act, the judge has power to make a
garnishee summons returnable before him in
chambers, or on any special day named by him.
Further, it may be mentioned, that many suit-
ors have thought that, under the words of the
Act, @ debt not due or an accruing debt, such
as the partly earned salary of a clerk—or
rent aceruing, but not fully due may be
garnisheed, This, however, is not so—the
same construction, would be put, and has (to
my knowledge), been put on the words of the
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Act, as has been put upon the words of the
Common Law Procedure Act. I think the
Act upon the whole, is working usefully in the
Country.

: Lex
Toronto, June 7th, 1869.

T S

REVIEWS.

e

Law MacAzisE axp Law Review, May, 1869.
Butterworth's, London.

The May number of the Law Magazine con-
 tains the following articles :—The Law Digest
Commission—Lord Wensleydale—Review of
Mr. Finlason's edition of Reeves' History of
the English Law—an old Circuit Leader, (an
interesting sketch, which we reprint for the
benefit of our readers,)—Some Considerations

on the Estimates for Law offices—The Real

Estate Intestacy Bill—Suggestions on an Im-
proved System of Police for the Metropolis—
The Election Enquiries—Indexing and Digest-
ing- -Lard Campbell's Lives of Lord Lyndhurst
and Lord Brougham ; the ennobled author gets
it roundly from all the writers,—The site of
the New Law Uourts—The First Report of the
Judicature Commission—also the usual notices
of New Books, Events of the Quarter, &c.

: —

APPOINTMENTS TO OFFICE.

JUDGES.

THOMAS GALT, of Osgoode Hall, and of the City of
“Toronto, in the Province of Ontario, one of Her Majesty's
Counsel learned in the Law, to be a Judge of the Court of
Common Pleas, in the said Province, in the place of the
Hon. JouN WiLsoN, deceased. (Gazeited June 12, 1869.)

COUNTY JUDGES.

JAMES JOSEPH BURROWES, of Osgoode Hall, and of
the Town of Napanee, in the Province of Ontario, Esquire,
Judge of the County Court of the County of Leunox and
Addington, to be the Judge of the County Court of the
County of Frontenac, in the said Province of Ontario, in
the room and stead of WiLLIAM GEORGE DRAPER, Esquire,
deceased. (Gazetted Jume 5, 1869.)

WILLIAM HENRY WILKISON, of Osgoode Hall, and
of the Town of Napanee, in the Province of Ontario, Es-
quire, Barrister-at-Law, to be the Judge of the County
Court of the County of Lennox and Addington, in the said
Province of Ontario, in the stead of JAMEs Josgrg BUR-
rowks, Esquire, appointed Judge of the County Court ot
the County of Frontenac. (Gazetted June 5, 1569.)

WILLIAM ELLIOTT, Esquire, of Osgoode Hall, Baris-
ter-at-Law, to be Judge of the County Court of the County
of Middlesex, in the Province of Ontario, in the room and
stead of the Honourable JAMEs EDWARD Smavy, deceased.
(Gazetted June 12, 1869.)

DEPUTY CLERK OF THE CROWN.

WILLIAM A. CAMPBELL, of the City of Toronto, Es-
quire, to Le Acting Deputy-Clerk of the Crown, and Clerk

" of the County Court of the County of Oxford, in the room

and stead of James KINTREA, Esquire, superseded. (Ga-
zetted June 12, 1869.)

COUNTY ATTORNEY.

WILLIAM ALBERT REEVE, of the Town of Napanee,
Esquire, Barrister-at-Law, to be County Attorney and
Clerk of the Peace, in and for the County of Lennox and
Addington in the room and stead of WiLLiam H. WILKIN-
sox, Esquire, resigned. (Gazetted June 12, 1869.)

NOTARIES PUBLIC.

THOMAS MACINTYRE, of the County of Elgin, Esquire,
(Gazetted May 29, 1869.)

WILLIAM A. REEVE, of the Town of Napanee, Esquire,
(Gazetted June 5, 1869.)

HAROLD RANDULPH PARKE, of the Village of Port:
Colborne, Gentleman, Attorney-at-Law. (Gazetted June
12, 1869.)

CORONERS.

RICHARD DRAKE SWISHER, of the Village of
Thamesville, Esquire, M.D., to be an Associate Coroner
within and for the County of Kent. (Gazetted June 12,
1869.) .

One of the humorous aspeots of a repulsive sub-
ject is seen in the curiosity and fastidiousness of
prisoners on trial for capital offences with regard
to the professional status of the men who try
them. A sheep-stealer of the old bloody days
liked that sentence should be passed upon him
by a Chief Justice ; and in our own time murder-
ers awaiting execution sometimes grumble at the
unfairness of their trials, because they have been
tried by judges of an inferior degree. Lord
Campbell mentions the case of a sergeant, who,
whilst acting as Chief Justice Abbott’s deput
on the Oxford Circuit, was reminded that «‘he
wag merely a temporary” by the prisoner in the
dock. Being asked in the usual way if he had -4
aught to say why sentence of death should not bo .
passed upon him, the prisoner answered—+:Yes ;
I bave been tried before & journeyman judge.'s
—Jeaffreson. :

GRATIFIYING MORCEAU F0oR2 DRUNKARDS.—WO .
observe that the Legislature of Illinois, at it8
recent session, has enacted very stringent and
peculiar laws for the edification of its bibulous
citizens. The Overseers of the Poor are to have
charge of the persons of the insane, and habitasl
drunkards, and the county courts are to order
warrauts drawn upon the county treasury for 2}
their support. When a person has been decla: :
insane or a drunkard, and a conservator appoift”
ted, he must, under this law, at least remain 80
for one year, as the conservator cannot be xé”.
moved, except for misconduct within that time.—
U. 8. Exchange.

OLp BT Goon.—Nevada sets a-good exrmpl®
of liberality in legal proceedings. Last wintef
a prominent lawyer of that state had a suit ©
some importance before Bob Wagstaff, justice 0
the peace in Scrub City, & small mining distri®
in the upper part of the the county. After the
evidence had been taken, and the lawyers bA
fivished their talkee-talkee, the counsel for p)t\i"& .
tiff arose and asked the justice if he wou!
charge the jury. ¢ Oh, no, I guessnot.” replie? 4
his honor ; ¢ [ never charge ’em anything ; th8 -
don’t get much anyhow. and I let ’em have
they make !"’-—Chicago Legal News



